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People  V.  Lapique,  67  P.  14;  granted  Jan.  11, 

1902. 

People  T.  Mendenhall.  63  P.  675.  On  rehear- 
ing. 67  P.  325. 

People  V.  Wells.  FarRo  &  Co.,,  64  P.  702.  Ou 
rehearinB.  07  P.  805. 

I'ullen  v.  Placer  County  3ank,  66  P.  740; 
granted  Dec.  18,  1901. 

Itocbe  T.  Baldwin,  65  P.  459.  On  rehearing. 
07  P.  903. 

Rue  V.  Quinn,  66  P.  216;  granted  Oct.  12, 
1901. 

Schaake  v.  Eagle  Automatic  Can  Co.,  63  P. 
1025:  granted  March  22.  1901. 

Thompson,  Beard  &  Sons  v.  Wells.  Fargo  & 
Co.,  64  P.  Ull.   On  rehearing,  67  P.  979. 

Van  Every  t.  Southern  Pac.  H.  Co.,  65  P. 
1113.    On  rehearing,  66  P.  1126. 

Warren  v.  Southern  Oal.  Ry.  Co.,  67  P.  1; 

granted  Jan.  17,  1902. 
Webb  V.  Winter,  65  P.  1028.    On  rehearing. 

67  P.  691. 

Winchester  v.  Howard,  64  P.  682;  granted 
May  6,  1901. 


67  P. 
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READ  T.  SAN  DIEQO  UNION  GO.  at  al. 
(L.  A.  WT.) 

^□preme  Court  of  Oalifornia.   Dec.  21,  1901.) 

coNSBCunra  appeals— idbntioal  facts- 
dismissal. 

Pendiug  appeal  from  aa  order  denying  de- 
fendant a  change  of  renue,  a  demurrer  to  the 
complaint  was  sustained,  and,  after  the  com- 

Silaiot  wai  amended,  defendant  again  moTed 
or  cbaiige  of  venue,  and  appealed  frtHo  the  or- 
der denying  the  change.  2fefd,>that  on  deter- 
mination of  the  first  appeal  the  second  present- 
ed merely  a  moot  case,  and  would  be  disndssed. 

OommlsBlonen'  declalon.  Department  1. 
Appeal  from  soperiw  court;  Loa  AngelcB 
ooimty;  Lnclen  Shaw,  Judge. 

Action  by  T.  J.  Bead  agabut  the  Saa 
Diego  Union  Company  uid  ottiere.  From  an 
orded  denying  the  mothm  for  a  change  of 
renne,  defendant  Saa  Diego  Union  Oompany 
appeals.  Dismissed. 

TItua  &  Shaw,  for  appellant  W.  H.  Shlnn 
and  Byron  L.  Oliver,  tor  respondents. 

HATNEIS,  C.  This  appeal  l8  from  an  or- 
der denying  appellant's  motion  to  change 
the  place  of  trial  of  said  action  from  Loe 
Angeles  coimty,  where  it  was  brought  to  the 
comity  of  San  Diego,  In  which  said  corpora- 
tion has  its  place  <^  business.  Two  prior 
motions  to  change  the  place  of  trial  had  been 
made  by  the  defendant  corporation,  and  de- 
nied by  the  court  below,  and  appeals  were 
taken  from  each  ord^.  The  first  of.  these 
appeals  (L.  A.  No.  884)  was  decided  June  26, 
1^01,  and  the  order  was  reversed,  with  di- 
rections to  the  court  below  to  grant  said 
motion.  05  Pac.  567.  After  the  motion  in 
No.  884  was  denied  by  the  superiw  court, 
the  demurrer  of  the  corporation  to  the  c<Hn- 
plalnt  was  heard  and  sustained,  and,  an 
amended  comi^nt  having  been  filed,  the 
corporation  again  moved  the  court  for  an 
ordfer  changing  the  place  of  trial,  and  upon 
the  hearing  the  conrt  denied  the  moti(m  on 
the  groond  that  It  was  a  renewal  of  a  motion 
previously  made  and  denied;  and  it  is  from 
that  order  this  appeal  was  taken.  The  for- 
mer appeal  having  accomplished  the  change 
of  venae,  we  see  no  purpose  that  can  be 
tnbaerved  by  s  declaion  of  the  appeal  now 


before  us.  It  Is  now  a  moot  case  merely, 
so  that,  If  it  were  conceded  that  the  court 
erred  In  denying  the  motion  on  the  ground 
that  it  was  a  renewal  of  a  motion  previous- 
ly made  and  denied,  a  reversal  would  not  aid 
the  appellant  Under  these  circumstances 
the  aH>eal  should  be  dismissed  at  appellant's 
coat 

We  ctmcur:  OBAT,  0.;  OOOPBB,  0. 

PEB  CURIAM.  For  the  reasons  given  In 
the  fwegolng  opinion,  the  appeal  Is  dismiss- 
ed, at  appellant's  cost. 


(«  Cal.  TTnrep.  835j 

WARREN  et  ui.  v.  SOUTHERN  CALIFOR- 
NIA RY.  CO.   (U  A.  951.) » 

(Supreme  Court  of  California.  Dec.  18,  1901.) 

RAILROADS— INJURIES  AT  CROBSINO-^BAD- 
INO— NSOLIO&NCn-OBNERAL  ALLEGATION— 
PRBJUDICIAL  BRROR-LOOKINO  AND  LISTEN. 
INO  —  CONTRIBUTORY  NBGUGBNCB  —  QUES- 
TION FOR  JURY— OBNBRAL  AND  SPECIAL 
VERDICT. 

1.  Plaintiff  set  out  an  ordinance  limiting  the 
speed  of  railway  trains,  and  then  alleged  that 
a  train  running  at  a  great  rate  of  speed  by 
reason  of  said  negligence  struck  plaintiff.  A 
spedal  demurrer  to  the  complaint  as  ambigu- 
ous in  not  stating  whether  the  negligence  char- 
ged was  a  violation  of  the  ordinance  was  Over- 
ruled. Beld  that  if  error,  it  was  not  preju- 
dicial, au  the  general  ailefiation  of  neglieence 
supported  the  cause  of  action,  and  would  per- 
mit evidence  of  a  Titration  of  the  ordfaiance. 

2.  The  rule  that  error,  to  work  a  reversal, 
mast  he  prejudicial,  applies  to  error  In  overml- 
iug  demurrers  to  complaints  on  ground  of  am- 
biKuity. 

3.  Plaintiff  was  in  a  wagon,  which  an- 
other was  driving.  When  within  200  or  300 
feet  of  the  crossinK,  the  driver  took  the  whip 
ID  her  hand,  and  slowed  the  horse  to  a  walk,  ' 
looking  to  the  east,  in  which  direction  the  view 
was  unobetnicted  for  1,000  feet  Thereafter 
the  view  in  that  direction  became  obstructed 
until  a  point  25  feet  distant  from  the  track, 
and  at  this  point  they  looked  to  the  west  and 
then,  turning  to  the  east  saw  a  train  approach- 
ing, by  which  time  the  horse  was  but  a  few 
feet  from  the  track,  and  the  driver  attempted 
to  hurry  across,  bat  the  wagon  was  struck,  and 
plaintiff  injured.  Held,  that  the  question  of 
contributory  negligence  was  for  the  jury. 

4.  The  horse  being  afraid  of  the  cars,  and 
the  question  whether  to  attempt  to  cross  or  to 
turn  down  the  embankment  being  one  to  be^ 

■Bsvsrsed  In  bano.  Bee  n  Pae.  m.  i^Cal.  1.  ' 
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decidetl  on  the  Instant,  the  attempt  to  crosa, 
even  thoug'b  a  mistake,  did  not  establish  con- 
tributory negligence, 

5.  A  ifenera]  verdict  for  plaintiff  being 
ported  by  evidence,  a  finding  on  a  special  iesne 
that  the  horse  was  not  undei*  control  imme- 
diately prior  to  the  accident,  though  without 
support  in  the  evidence)  was  not  in  snbatantial 
coiulict  with  &e  graeral  Terdlct. 

Department  1.  Appeal  from  saprator 
court,  San  Bmiardlno  county;  J<An  h. 
Campbell,  Judge. 

Action  by  A.  A.  Warren  and  bis  wife 
agnlnst  the  Southern  California  Railway 
Compeny.  Judgment  for  plalntlfb.  and  de- 
fendant appeals.  Affirmed. 

C.  N.  Stert-y  and  Henry  J.  Stevens,  for  ap- 
pellant. J.  P.  Htgbt  and  li.  M.  Sprechcr. 
for  respondents. 

GAROUTTE,  J.  Plaintiff  Betsey  Warren 
and  her  daughter,  Mary  Green,  a  woman  of 
mature  age,  were  returning  to  their  home 
In  a  small  market  wagon,  drawn  by  one 
horse,  and  when  crossing  the  railroad  track 
over  C  street.  In  the  city  of  San  Bernardino, 
a  collision  occurred  with  an  engine  attached 
;  to  a  moving  train  of  cars  of  defendant,  and 
'  as  the  result  plaintiff  was  Injured  and  Mary 
Green  was  killed.  The  present  action  was 
brought  to  recover  damages  for  the  Injury 
pustained  by  plaintiff  Betsey  Warren.  Judg- 
ment went  In  her  favor,  and  an  appeal  Is 
prosecuted  from  the  Judgment  and  order  der 
nylng  a  motion  for  a  new  trial. 

It  is  asserted  that  the  special  demurrer 
to  the  complaint  should  have  been  sustained. 
This  demurrer  was  directed  to  an  allegation 
which  stated  that  the  city  of  San  Bernardino 
had  upon  a  certain  day  enacted  an  ordinance, 
whereby  it  was  declared  unlawful  for  a  rail- 
road train  to  travel  within  the  city  limits 
at  a  greater  rate  of  speed  than  10  miles  an 
hour.  This  allegation  was  followed  by  an- 
other to  the  effect  that  the  ordinance  was  In 
full  force  and  effect  at  the  time  of  the  ac- 
cident There  was  an  all^ation  In  the  com- 
plaint alleging:  "That  defendant,  not  re- 
garding Its  duty,  so  negligently  and  care- 
lessly operated  and  managed  one  at  Its 
trains  of  cars  *  •  *  that  mi  said  13th 
day  of  March,  1809,  when  said  Betsey  War- 
ren had  reached  said  crossing  and  was  there- 
on In  said  spring  wagon,  said  train  of  de- 
fendaht,  while  moving  at  a  great  rate  of 
speed,  driven  and  propelled  by  steam,  and 
by  reason  of  the  said  negligence  of  said  de- 
fendant, struck  the  said  spring  wagon  In 
which  said  Betsey  Warren  then  and  there  in 
the  said  city  of  San  Bernardino  was,  and  the 
said  Betsey  Warren  then  and  there,  by  rea- 
son of  the  said  negligence  of  defendant,  was 
violently  thrown  from  said  spring  wagon  a 
great  distance  into  the  air,"  etc.  The  am- 
biguity and  uncertainty  of 'the  pleading  Is 
claimed  to  lie  In  the  fact  that  it  cannot  be  de- 
termined whether  or  not  the  plaintiff  was 
charging  negligence  against  defendant  based 
upon  a  violation  of  the  ordinance.  The  gen- 


eral allegation  of  negligence  above  set  forth 
was  sufficient  to  support  a  cause  of  action. 
House  V.  Meyer,  100  Cal.  592,  36  Pac.  306; 
Stephenson  v.  Southern  Pac.  Co.,  102  Cal. 
146,  34  Pac.  618,  36  Pac.  407;  Cunningham 
V.  Railway  Co.,  115  Cal.  666,  47  Pac.  452. 
But  the  ordinance,  as  set  out,  appears  to  be 
a  mere  matter  of  surplusage,  for  there  Is 
no  all^atlon  that  the  defendant  was  violat- 
ing it  when  the  accident  occurred.  Again, 
under  the  general  allegatifm  of  negligence, 
a  violation  of  a  municipal  ordinance,  such  as 
this  one,  could  be  shown  without  pleading 
It,  for  Its  violation  would  be  negligence. 
Slemers  v.  Elaen,  54  Cal.  418.  Beyond  all 
this,  the  doctrine  of  Alexander  v.  Mill  Co., 
104  Cal.  536,  38  Pac.  411,  may  be  here  In- 
voked.  It  is  there  said:  *'lt  is  not  In  all 
cases  where  error  has  been  committed  by 
trial  courts  in  overruling  demurrers  to  com- 
plaints upon  the  grounds  of  ambiguity  or 
uncertainty  that  this  court  will  order  a  re- 
versal of  a  Judgment  based  upon  a  trial  of 
the  Issues  made  by  the  complaint  and  an- 
swer. The  same  rule  applies  to  errors  of 
this  character  as  Is  Invoked  as  to  all  other  er- 
rors of  the  court.  It  must  not  be  mere  al>- 
stract  error,  but  It  must  be  prejudicial  and 
injurious  error  In  order  to  avail  appellant, 
for  otherwise  he  has  no  cause  of  complaint" 
There  was  no  substantial  error  In  the  order 
of  the  court  overruling  the  demurrer. 

In  view  of  what  has  been  said,  thnre  Is 
nothing  of  merit  In  the  second  point  discuss- 
ed by  defendant  as  to  the  order  of  the  court 
setting  aside  Its  order  theretofore  made  strUc- 
Ing  out  a  portion  of  the  pleading. 

Should  a  nonsuit  have  been  granted?  la 
lo<^ng  at  this  question  the  evidence  will  be 
taken  most  strongly  against  the  railroad 
company.  As  to  the  negligence  of  the  com- 
pany there  can  be  no  question,  for  It  was 
operating  its  train  within  the  city  limits  of 
San  Bernardino  at  a  rate  of  speed  of  30  or 
40  miles  an  hour,  and  In  vlolatlcm  of  a  mu- 
nicipal ordinance.  Again,  prior  to  crossing 
C  street  neither  a  whistle  was  blown  nor 
a  bell'  rung.  Negligence  upon  Its  part  be- 
ing thus  established,  can  It  be  said,  as  mat- 
ter of  law,  that  the  plaintiff  was  gnllty  of 
contributory  negligence?  And  by  this  Inter- 
rogatory the  court  Is  brought  to  an  examina- 
tion of  the  more  Important  facts  of  the  case. 
Mrs.  Green  was  driving  the  horse,  and,  as  far 
as  the  questions  here  concerned  are  Involved, 
It  will  be  assumed  that  she  and  plaintiff 
stood  on  common  ground  as  to  the  legal  du- 
ties and  responsibilities  resting  upon  each. 
Their  horse  was  afraid  of  the  cars,  and  they 
selected  this  .particular  crossing  over  'tbe 
track  for  the  reason  that  it  was  considered 
the  safer.  It  thus  appears  that  at  all  time* 
they  had  in  mind  the  danger  Involved  In 
crossing  the  railroad  track.  When  within 
20O  or  .300  feet  of  the  crossing,  Mrs.  Green 
b^an  to  prepare  for  It  by  taking  the  whip 
in  her  bands,  and  when  110  feet  from  the 
crossing  she  slowed  the  gait  of  tbe  horse  to 
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tt  walk,  and  lotted  at  tbe  track  to  the  east, 
where  her  view  was  unobstructed  to  the  dis- 
tance of  1,000  feet  Thereafter  the  view 
to  the  east  became  obstructed  until  they  ar- 
rired  at  a  point  25  feet  distant  from  ttie  cen- 
ter of  the  track.  At  this  point  they  looked  to 
the  west  and  saw  no  train.  Then  turning, 
and  looking  to  the  east  they  saw  a  train  ap- 
proaching. At  this  moment  of  time  the 
horse  was  bnt  a  few  feet  from  the  track,  and 
Mrs.  Green  then  struck  him  with  the  whip. 
Id  order  to  cross  the  track.  Bnt  the  engine 
collided  with  one  of  the  back  wheels  of  the 
wagoD.  and  the  accident  occurred.  From 
this  state  of  facts  the  court  Is  satisQed  that 
the  case  was  properly  left  to  the  jury.  It  is 
not  prepared  to  say,  as  matter  of  law,  that 
plaintiff  should  have  done  more,  and  stopped 
and  listened  for  an  approaching  train.  It  Is 
contended  that  when  Mrs.  Green  saw  the  ap- 
proaching train  she  should  have  turned  her 
horse  to  the  right  down  an  embanluneiit 
where  th^e  was  safety.  At  the  moment  she 
struck  the  horse  with  the  wtUp  and  attempt- 
ed to  croes  the  track,  tbe  engine  was  distant 
about  150  feet  The  nature  of  the  accident 
Indicated  that  if  the  train  bad  not  been 
traTeling  at  a  great  rate  of  speed,  there 
would  have  been  do  Injury.  The  horse  wak 
afraid  of  the  c^rs.  and  it  was  an  open  ques- 
tltn  whether  jt  was  better  to  attempt  to 
cross  the  trade  or  to  turn  down  the  embank- 
ment It  was  a  question  to  be  decided  upon 
the  Instant,  and.  even  conceding  these  wom- 
an decided  it  wrongly,  that  decision  does  not 
conclusively  establish  contributory  negli- 
gence on  their  part  It  Is  said  In  Green  t. 
Lumber  Co.,  130  Cal.  435,  62  Pac.  747:  "If 
the  danger  of  collision  is  hanging  right  OTer 
a  passenger's  head,  the  proprieties  and  nice- 
ties u^ally  demanded  of  passengers  In 
allghUng  from  trains  certainly  need  not  be 
obeerred  to  their  full  extent  Under  these 
drcnmstances  a  person  does  not  stand  and 
ptmder  np<m  the  order  of  his  going,  but  goes 
at  once.  A  safe  or  unsafe  spot  may  be  chos- 
en npoa  which  to  alight  from  the  car.  If 
the  spot  be  unsafe  and  dangerous,  that  fact 
of  Itself  will  not  necessarily  defeat  a  right 
of  recovwy,  eren  though  a  safe  and  secure 
■pot  was  at  hand,  and  equally  ready  of  ac- 
cess." And  here  this  principle  is  applicable, 
for  the  court  cannot  say,  as  matt^  ot  law. 
that  plaintiff  was  negligent  In  placing  her^ 
•eU  hi  the  poaltlon  where  she  was  at  the 
moment  Mrs.  Green  struck  the  horse  with 
the  whip.  As  already  stated,  defendant  was 
morlng  Its  train  within  the  confines  of  the 
munldpttUty  at  a  great  rate  of  speed,  proba- 
bly of  Itself  constituting  negligence  upon  Its 
put,  regardless  of  the  Tlolation  ot  a  mu- 
nicipal ordinance.  It  was  doing  this  wttb- 
•ot  giTtng  any  notlee  to  the  Inhabitants  oi 
the  nranlclpallt7  wbAterer,  either  by  the 
rlBglng  ot  the  or  the  blowing  of  the 
whlsQe.  Plaintiff  bed  trat  a  few  moments 
prior  thereto  observed  the  track  for  a  dls- 
tuee  of  UOOO  £eet  to  the  east  and  no  train 


was  In  sight  An  obstractliHi  then'  Interven- 
ed until  a  moment  or  two  before  the  attempt 
to  cross  the  track  was  made.  The  court  re- 
Iterates  that  under  these  clrcumetances  it 
cannot  be  said,  as  matter  of  law,  that  plain- 
tiff was  negligent  in  being  at  the  place  sbe 
was  when  the  attempt  was  made  to  cross 
In  front  of  the  train.  If  this  train  had  not 
been  traveling  at  an  excessive  rate  of  speed, 
the  accident  would  not  have  occurred;  for 
the  wagon,  with  its  occupants,  would  have 
safely  crossed  to  the  other  side.  It  is  not 
Diligence  per  se  in  every  case  for  a  person 
to  attempt  to  cross  a  railroad  track  in  front 
of  a  moving  train.  The  statement  to  that 
effect  In  Pepper  v.  Southern  Pac.  Co.,  105 
CaL  380,  38  Pac.  974,  must  be  read  In  view 
of  the  particular  facts  of  that  case.  It  de- 
pends largely  upon  the  distance  of  the  train 
from  the  crossing  when  the  attempt  Is  made, 
and  likewise  upon  the  rate  of  speed  at  which 
the  train  Is  traveling,  and  likewise  upon  the 
character  of  conveyance  which  the  person  Is 
using.  The  law  allows  no  one  to  race  with 
death  under  such  circumstances.  At  the 
same  time.  If  this  train  had  been  traveling 
at  the  rate  of  60  miles  an  hour,  plaintiff 
would  have  been  run  down  by  It  even  though 
It  had  been  far  distant  when  she  made  the 
attempt  to  cross  the  track.  An  attempt  to 
cross  a  railroad  track  in  front  of  a  moving 
train  1.000  feet  distant  from  the  crossing 
would  not  be  declared  negligence  per  se. 
This  Illustration  im  given  to  show  that  many 
elemmts  <tf  fact  entar  Into  the  question  of 
negligence  per  se  In  crossing  railroad  tracks 
in  front  of  moving  trains.  Here  the  borse 
was  wltbln  a  few  feet  ot  the  track.  The 
train  was  approaching  directly  toward  the 
parties,  and,  so  approaching,  necessarily  It 
was  difficult  to  determine  the  rate  of  speed 
at  which  it  was  traveling.  It  was  160  feet 
distant  and  tbe  horse  was  afraid  of  the 
cara.  Under  these  conditions  the  court  la 
prepared  to  say  that  It  was  tar  the  Jury  to 
pass  upon  the  facts.  This  plaintiff  and  Mrs. 
Green,  as  disclosed  by  the  evidence,  realised 
the  dango:  In  crossing  this  track.  In  ap- 
proaching tbe  crossing  they  appear  to  have 
done  everything  that  any  prudent  perscm 
would  do,  unless  It  was  to  stop  and  listen  at 
the  point  where  a  view  of  the  track  was  ob- 
structed. Yet  as  matter  of  law.  in  view  ot 
the  facts,  the  court  will  not  say  that  they 
were  guilty  of  omtribntwy  ne^gence  la  not 
so  doing. 

In  its  facts  the  case  of  Heeler  v.  Railroad 
Oo.  (Or.)  66  Pac.  270,  Is  very  similar  to  the 
cose  at  bar,  and  the  law  as  there  declared 
Is  In  full  support  of  tbe  conclusion  to  which 
tbe  court  has  here  arrived.  Among  other 
things.  It  Is  said:  "Although  It  Is  nes^lgence 
for  a  traveler  not  to  look  and  listen  for  sp- 
proaditng  tnUna  before  attempting  to  cross 
a  railway  track,  the  law  does  not  undertake 
to  determine  whetb«  he  shall  do  so  at  any 
particular  place  or  given  distance  from  the 
croeslng.   It  Is  only  required  that  he  ahaU 
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look  and  listen  at  the  time  and  place  neces- 
sary tn  the  exercise  of  ordinary  care.  And 
rhfs  is  generally  a  question  for  the  Jiiry,  un- 
der all  the  circumstances  of  the  particular 
case;  for,  as  said  by  the  supreme  court  of 
New  York:  'If.  In  case  of  an  accident  at  a 
crossing,  It  appears  that  the  person  Injured 
did  look  for  an  apiHX}achlng  train,  It  would 
not  necessarily  follow  as  a  mle  of  law  that 
he  was  remedllesis  because  be  did  not  look  at 
the  precise  place  and  tlpile  when  and  where 
looking  would  have  been  of  tiie  most  advan- 
tage. Many  circumstances  might  be  shown 
which  could  properly  be  considered  by  the 
jury  In  determining  whether  he  exercised  due 
aind  reasonable  care  In  making  bis  'observa- 
tion.' Rodrlan  v.  RaUroad  Co.,  125  N.  Y.  G26, 
26  N.  B.  741."  The  court  feels  that  no  ade- 
c|nate  results  would  follow  from  the  labor 
required  In  here  setting  out  a  review  In  detail 
of  the  numberless  cases  from  other  Jurisdic- 
tions cited  by  appellant  wherein  Is  found  a 
discussion  of  the  question  of  contributory 
negligence  arising  from  crossing  railroad 
tracks  at  public  highways. 

Under  the  general  allegation  of  ne^lgence 
the  plaintiff  was  entlQed  to  Introduce  in,  evi- 
dence the  ordinance  of  the  city  of  San  Ber- 
nardino limiting  the  rate  of  speed  of  trains 
within  the  municipality  to  10  miles  per  hour, 
and  also  to  prove  by  witnesses  that  at  this 
time  the  defendant  was  violating  the  terms 
of  that  ordinance.  T^e  witness  Kelly  was 
competent  to  give  his  opinion  as  to  the  rate 
of  speed  the  train  was  traveling.  Johnson  v. 
Baflway  Co.,  127  Oal.  606,  60  Pac.  170. 

Many  exceptions  are  taken  to  the  various 
Instructions  <x>ntalniDg  the  law  given  to  tbe 
jury,  and  likewise  many  exceptions  are  taken 
to  tbe  action  of  the  court  In  refusing  to  give 
certain  instructions  and  In  modifying  others 
asked  to  be  given.  Tbe  Instruction  given  bear- 
ing upon  the  degree  and  character  of  care  re- 
quired to  be  used  by  the  defendant  In  operat- 
ing its  trains,  when  read  as  a  whole,  cannot 
be  said  to  contain  substantial  error.  Tbe 
same  situation  is  found  as  to  tbe  Instruction 
defining  the  degree  of  care  required  by  the 
law  to  be  used  by  the  plaintiff.  Neither  can 
the  Instructions  be  said  to  be  contradictory 
upon  the  point  that  Mrs.  Green's  negligence 
was  the  plaintiff's  negligence.  The  court  has 
examined  carefully  all  of  the  exceptions  tak- 
en upon  this  branch  of  the  case.  Many  of 
them  are  technical  In  the  extreiAe,  and  none 
of  them  are  sutflctently  meritorious  to  demand 
a  reversal  of  the  Judgment  and  a  second  trial. 

In  this  case  special  Issues  were  found  by 
the  jury,  and  also  a  general  verdict  returned. 
It  Is  now  claimed  that  there  was  no  evidence 
to  support  certain  of  these  Issues;  notably 
the  finding  of  the  jury  that  the  horse  of  plain- 
tiff was  not  under  control  immediately  prior 
to  the  accident  CJoncedlng  that  there  Is  an 
alwence  of  evidence  to  support  this  finding, 
sfin  that  fact  does  not  necessitate  a  retrial 
of  the  cause.  The  general  verdict  has  sup- 
|Mrt  In  the  evidence,  and  It  Is  sufficient  that 


the  special  findings  are  not  In  conflict  with 
that  verdict.  There  being  no  substantial  con- 
flict between  tbe  general  verdict  and  the  spe- 
cial findings,  tbe  general  Verdict  will  Btand. 

For  the  foregoing  reaaona,  the  jodgment 
and  order  are  affirmed. 

We  concur:  HABRISON,  7.;  VAN  DTEB.  J. 


m  Cal.  Unrep.  843) 
GBBEN  et  a1.  V.  SOUTHERN  OALIFORNIA 
RY.  CO.    (I*.  A.  «».)* 

(Snpreme  Oourt  of  Oalifomia.   Dec.  18,  1901.) 

DEATH  OF  HARRIED  WOMAN— DAUAGBS— LOSS 

OF  SOCIETY  AND  PROTECTION. 

In  an  action  for  the  death  of  a  married 
woman  hw  husband  and  children  were  enti- 
tled to  recover  as  damagea  aU  pecuniary  loss 
suffered  by  them  from  ue  loss  of  sodel?  ud 
protection  of  the  deceased. 

Department  1.    Appeal  from  saperior 
court,  San  Bernardino  county;  John 
Campbell  Judge. 

Actlwi  for  damages  tor  deatiL  of  Mary 
Green  by  F.  Xj.  Green  and  othars  against  the 
Soutbem  California  Railway  Cwnpauy. 
From  a  judgment  In  favw  ot  plalatUEsb  de- 
fendant appeals.  Affirmed. 

O.  N.  Sterry  and  Henry  J.  Stevens,  for 
appellant  J.  P.  Hlght  and  L.  M.  Sprecher, 

for  respondents.. 

GAROUTTE,  J.  This  action  is  brought 
to  recover  damages  for  the  death  of  Mary 
Green,  who,  In  attempting  to  cross  tbe  rail- 
road track  In  a  wagon  at  O  street,  In  the' 
city  of  San  Bernardino,  was  killed  by  a  lo- 
comotive of  defendant.  Her  mother,  Mrs. 
Betsey  Warren,  who  was  with  her  at  the 
time,  was  also  Injured  In  the  accldefft.  She 
brought  an  action  for  damages  against  de- 
fendant and  recovered.  An  appeal  waA  taken 
to  this  court,  and  tbe  judgmmt  and  order  de- 
nying a  motion  for  a  new  trial  affirmed.  War- 
ren v.  Railway  Co.  (L.  A.  951;  opinion  filed 
this  day)  67  Pac.  1.  The  facts  are  there 
fully  set  forth,  and  nearly  all  of  the  ques- 
tions of  law  raised  by  this  record  are  Uiere 
decided.  For  that  reason  they  will  not  bei 
again  discussed,  but  tbe  legal  principles  laid' 
down  In  that  decision  are  hereby  approved. 

Complaint  Is  made  of  tbe  action  of  the 
court  in  declining  to  instruct  the,  Jury  that' 
it  was  the  duty  of  Mrs.  Green,  under  the 
facts  of  the  case,  to  stop  and  Mstm  for  an 
approaching  train.  In  certain  cases  the  facts 
are  so  peculiar  unto  themselves  that  It  may 
be  said,  as  matter  of  law,  a  person  should 
stop  and  listen  before  attempting  to  cross  a 
railroad  track.    But  tiie  doctrine  has  not 
been  given  wide  latitude  In  this  state,  and' 
the  facts  must  be  exceptional  to  demand  Its ' 
application.   This  doctrine  Is  exemplified  by 
the  text  of  the  learned  author  upon  whom 
appellant  relies,  where  we  ftncl  the^ollow- 
Ihg  language:   "As  we  have  said,  we  ^^'not, 
tblnk  that  It  can  Justly  be  affirmed,  as  mat- 
iRmrssd  la  bane.  8m  TO  Pm^BH,  U8  Cal.  X. 
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ter  of  law,  that  there  Is  a  duty  to  stop  to 
aU  eases;  but  we  d«  think  that  the  doty  ex- 
ists In  cases  whm  thm  Is  an  obstructhm 
to  Bight  or  bearlnfe  and  ttiat;  where  the  sor- 
FODudingB  are-  such  that  hot  cme  conclusion 
can  be  reasonably  drawn,  and  that  condn- 
^  Is  that  It  la  negl^cence  to  ^oceed  with- 
out halting  the  conrt  should  wlthoot  heslta^ 
tlon  direct  a  verdict,  If  no  halt  Is  made.  In 
the  majority  of  cases,  howerer,  i3w  question 
Is  one  of  fact,  rather  than  of  law."  S  MUott. 
B.  R.  pars.  1160, 1167.  The  facts  of  the  eaae 
at  bar  w«re  sufficient  nptrn  this  pc^t  to  Jus- 
tify the  action  of  the  conrt  In  refusing  a  non- 
nlt 

rfhe  Instmctkm  whldi  stated  that  plaln- 
tUfs  w«e  oitltled  to  recoTor  aa  damages  all 
pecnniary  loss  soffered  by  them  from  the  loss 
at  society,  protection,  etc..  of  the  deceased, 
wu  pn^e^  Wales  t.  Motor  Oo..  130 

iCaL  B21.  82  Pac;  882, 1120.  In  an  action  for 
dami^^es  brought  1^  the  father  and  ditldren 
for  tito  death  of  the  wife  and  mother,  for 
the  purpose  of  fixing  the  amount  of  damages 
mflered  evidence  will  be  allowed  by  the 
conrt  to  take  a  wide  aoa^  as  to  the  hablto, 
the  health,  the  tonperament  the  Intdllgence, 
the  education,  the  affectiw,  etc.,  of  the  de- 
ceased; and  In  this  case  the  trial  court  did 
not  go  beyond  the  law  la  the  character  of  ex- 
amination allowed.  Bedfleld  t.  BaUway  Oow, 
UO  CaL  277,  42  Pac  822. 

For  the  foregoing  reasons,  the  Judgment 
and  order  are  affirmed. 

We  coocnr:  HABBI80N,  J.;  TAN 
DYKB.  J. 
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GARDNER  t.  STABE  et  aL   (L.  A.  803.) 
(Supreme  Ck>urt  of  Galifoniia.   Dec.  17,  1001.) 

HSW  TRIALr-TIMB  FOR  FILINO-NOTICB  OP 

DBGISION— WAIVER. 

1.  Code  CiT.  I'roc.  i  660,  declares  that  the 
party  iDteiiding  to  move  for  a  new  trial  mtiBt 
file  with  the  clerk  and  s^re  on  the  adverse 
party  a  ootice  of  his  iuteotion  within  10  days 
after  notice  of  the  decision;  and  Civ.  Ck>de,  | 
8513,  provides  that  mere  knowledge  of  the  de- 
claion  is  not  equivalent  to  notice,  bat  that  the 
jnving  of  actual  notice  may  be  waived.  Beldt 
that  wtiere,  after  judgment  entered,  defendant 
applied  for  and  obtained  an  order  staying  ex- 
ecat»D  for  10  days,  and  on  the  next  day  s«t- 
ed  notice  of  this  order  on  all  the  partleB  to  the 
aetioa.  snob  act  constituted  record  proof  of  no- 
tice to  her  of  the  decision,  and,  she  having 
failed  to  file  her  notice  of  Intention  to  move 
for  a  new  trial  within  10  days  thmatter,  a 
notion  sabseqnoitly  filed  coald  not  be  consid- 
ered. 

2.  Where  a  defendant  waived  notice  of  deci- 
sion by  obtaining  a  stay  of  proceedings,  the 
right  of  the  plaiutitC  to  rely  on  such  waiver, 
and  claim  dismissal  of  a  motion  for  a  new 
trial  because  not  filed  within  the  statutory 
time,  could  not  be  impaired  by  the  fact  that  a 
codrfendaut  gave  to  such  defendant  a  notice  of 
the  dedsioo  on  a  snbsequent  date. 

Department  1.  Appeal  from  superior  court, 
Los  Angeles  county;  M.  T.  Allen,  Judge. 

Action  by  William  Gardner  against  Cath- 
«itae  Stare  and  othera.  rrom  an  order  doiy- 


Ing  a  motkm  for  a  new  trial,  defradant  Asie- 
llne  jMison  appeals.  Affirmed. 
See  66  Fac.  3. 

O.  N.  Wilson,  Leslie  H.  Hewitt,  O.  Edger- 
ton,  and  B.  O.  Edgerton,  for  appellant. 
Dunnlgao  &  Dunnlgad,  Cole  &  Cde,  Fred  L. 
Wood.  Graves,  0*MelT«iy  &  Shankland,  and 
Ooodrich  ft  McCotchen,  for  reqiondent. 

HARRISON,  J.  The  respondent  contenda 
that  the  order  must  be  affirmed  upon  the 
ground  that  the  notice  of  intention  to  move 
for  a  new  trial  was  not  setVed  or  filed  with 
tbe  clerk  in  time.  The  conrt  filed  Its  findings 
of  fact  and  decision  February  21,  1899,  and 
Judgment  thereon  was  entered  of  record  Feb- 
ruary 23,  1890.  On  the  same  day  that  the 
Judgment  was  entered,  Adeline  Jonson,  the 
defendant  and  appellant  herein,  applied  for 
and  obtained  an  order  of  court  staying  exe- 
cution upon  the  Judgment  for  10  days,  and 
on  tbe  next  day  served  a  notice  of  this  or- 
der upon  all  tbe  parties  to  the  action.  March 
4,  1800,  she  served  upon  tbe  respective  par- 
ties to  the  action  a  notice  of  her  Intention  to 
more  for  a  new  trial,  but  the  same  was  not 
filed  with  tbe  clerk  until  March  7th.  Annie 
Allen,  one  of  tbe  defendants  in  the  action, 
served  a  notice  of  the  decision  upon  the  said 
Adeline  Jonson  on  March  4th. 

Section  659,  Code  Civ.  Proc.,  declares  that 
tbe  party  Intending  to  move  for  a  new  trial 
"must  file  with  the  clerk"  and  serve  upon 
the  adverse  party  a  notice  of  bis  intention 
within  10  days  after  notice  of  the  decision. 
Mere  knowledge  that  the  decision  has  been 
given  la  not  the  equivalent  of  notice,  but  the 
giving  of  actual  notice  may  be  .waived  by  tbe 
party  entitled  to  receive  it  Civ.  Code,  {  3613; 
Foml  T.  Yoell,  99  Cal.  173,  33  Pac.  887.  The 
evidence  of  such  waiver  must  be  clear  and 
uncontradicted,— not  dependent  upon  oral  tes- 
timony or  ex  parte  affidavits.  It  was  said 
In  Mallory  v.  See,  120  Cal.  356,  61  Pac.  U23: 
"The  rule  would  therefore  seem  to  be  that 
written  notice  of  filing  of  decision  Is  in  all 
cases  required,  unless  waived  by  facts  ap- 
pearing in  the  records,  files,  or  minutes  of 
the  court."  A  written  admission  by  the  par- 
ty entitled  to  notice,  of  knowledge  that  tbe 
decision  had  been  made,  filed  with  tbe  clerk 
or  entered  upon  tbe  minutes  of  the  court, 
would  supersede  tbe  necessity  of  giving  such  . 
notice;  and  a  motion  to  the  court,  or  other 
proceeding  by  a  party  with  reference  to  the 
decision,  which  presumes  bis  knowledge  that 
it  has  been  made,  and  by  which  he  seeks  to 
protect  his  own  Interest  against  tbe  rights 
of  the  other  party  under  the  decision,  will 
be  regarded  as  a  waiver  of  his  right  to  a  no- 
tice of  the  decision.  In  FomI  v.  Yoell,  supra. 
It  was  said:  "The  evidence  of  a  waiver 
which  deprives  a  party  of  a  positive  right 
granted  him  by  law  should  be  of  such  posi- 
tlve  and  conclusive  character  as  to  leave  no 
rational  doubt;  but  where,  as  in  the  present 
Instance,  It  Is  furnished  by  the  party  him- 
self, has  by  him  beai  placed  t^on  tlie  Ales 
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of  the  conrt,  Sod  made  the  basis  upon  which 
to  predicate  an  application  to  the  court  for 
relief  which  could  only  be  granted  upon  the 
theory  that  the  given  fact  existed  [viz.  that 
the  findings  and  decision  were  made  and 
filed],  there  ia  nothing  left  to  doubt  or  uncer- 
tainty." In  the  present  case  the  action  of  the 
appellant  in  askhig  for  a  stay  of  execution 
upon  the  Judgment  was  a  recognition  by  her 
that  the  decision  had  been  made,  and  an  im- 
plied admission  of  her  knowledge  thereof, 
and,  being  Incorporated  into  the  records  of 
the  case,  bound  her  as  fully  as  If  she  had 
given  a  written  admission  of  a  notice  of  the 
decision.  We  hold,  therefore,  that  the  appli- 
cation of  the  appellant  upon  the  23d  of  Feb- 
ruary for  a  stay  of  execution  upon  the  Judg- 
ment was  a  waiver  by  her,  as  of  that  date, 
of  the  giving  by  the  plaintiff  of  a  notice  of 
the  decision,  and  that,  as  her  notice  of  in- 
tention to  move  for  a  new  trial  was  not  "filed 
with  the  clerk"  until  March  7th,  the  court 
had  no  Jurisdiction  to  bear  her  motion  for 
a  new  trial.  This  conclusion  Is  not  affected 
by  the  fact  that  one  of  the  defendants  gave 
to  the  appeUant  a  notice  on  the  4th  of  March. 
The  right  of  the  plaintiff  to  rely  upon  the 
waiver  of  such  notice  made  on  the  23d  of 
February  could  not  l>e  Impaired  by  this  Bab- 
sequent  action  ot  that  defendant  , 
The  order  is  affirmed. 

We  amcnr:  GABOUTTE,  J. ;  VAN  DYES,  J. 


(136  C&l.  100) 

LAMBERT  v.  McKENZIE.   (S.  F.  1,848.) 

(Supreme  Court  of  California.  Dec.  14,  1901.) 

PLSADINO—AHENDMENT— CHANGE  OP  CAUSE 
OF  ACTION— LIMITATIONS— NEQU- 
OBNCE— DISCOVERY. 

1.  Plaintiff  sued  defendant  to  recover  money 
collected  by  him  as  sheriff  ander  an  execution, 
and  which  he  failed  to  pay  over,  and  also  for 
the  25  per  cent,  damages  authorized  by  St. 
18f>3,  p.  346.  S  98.  Thereafter,  and  after  the 
two-year  limitation  prescribed  in  Code  Civ. 
Proc.  i  338,  had  expired,  plaintiff  filed  an 
amended  complaint,  charging  the  defendant 
with  negligently  failing  to  collect  under  the  ex- 
ecution, wnereby  the  amount  had  been  lost  to 
plaintiff.  Held,  that  the  amended  complaint 
changed  the  cause  of  action  so  that  the  time  of 
filing  Che  (M^ginal  complaint  did  not  avoid  the 
bar  of  the  statute. 

2.  Under  Code  Civ.  Proc.  S  330,  requiring  ac- 
tions against  a  sheriff  for  the  omission  of  an  of- 
ficial duty  to  l>e  brought  within  two  years,  the 
time  commences  to  run  from  the  date  of  the 
negligent  act. 

Department  2,  Appeal  from  superior  court, 
Napa  county;  E.  D.  Ham,  Judge. 

Action  by  C.  Lambert  against  George  S. 
McKenzle.  From  a  Judgment  for  defendant, 
plaintiff  appeals.  Affirmed. 

F.  E.  Johnson,  for  appellant  H.  M.  Bar- 
Btoir.  for  ieep<Hident 

HBNSHAW,  J.  Plaintiff  upon  March  5, 
1893,  commenced  his  action  against  the  de- 
fsndant  sheriff  of  the  county  of  Napa,  based 
upon  section  88  of  the  county  government 
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bill  of  1803  (St.  1893,  p.  346).  and  allfeged  that 
the  sheriff,  under  execution  levy,  had  col- 
lected the  sum  of  $609.08;  that  be  had  falsely- 
returned  that  be  had  collected  and  received 
under  the  writ  only  the  sum  of  $311.38;  that 
dfflmuid  had  been  made  upon  him,  and  he 
refused  to  comply  with  the  demand, — and 
Judgment  was  sought  for  the  amount  and 
25  per  cent,  damages.  On  the  10th  day  of 
April,  1884,  the  plaintiff  filed  an  amended 
complaint,  c<^ntalning  two  counts;  the  first 
Identical  with  the  one  above  set  forth;  the 
second  charging  that  upon  October  21,  1891, 
the  defendant,  by  his  negligence  and  care- 
lessness, failed  to  collect  under  the  writ  the 
amount  of  money  which  should  have  been 
paid  over,  and,  as  a  consequence  of  his  neg- 
ligence and  carelessn^B.  this  amount  which 
should  have  been  applied  upon  plaintifTs 
Judgment  debt  was  lost  to  taim,— and  dam- 
ages were  acccHrdlngly  sought  for  d^endant's 
negligence. 

Defraidant  for  answer  made  denial  and 
pleaded  the  statute  of  limitations.  The  court 
in  Its  findings  exonerated  the  sheriff  from  the 
charge  of  negligence,  and  further  found  In 
his  favor  upon  the  plea  of  the  statute. 

The  sufficiency  of  the  finding  as  to  neg- 
ligence is  attacked,  but  that  upon  the  stat- 
ute of  limitations  first  Invites  attention.  To 
its  understanding,  certain  facts  are  essential. 
Plaintiff  In  an  action  against  one  Bailey  had 
caused  an  attachment  to  be  levied  on  Bailey's 
Interest  in  a  growing  crop  of  grapes.  One 
Johnson  was  In  possession  of  the  vineyard 
under  a  contract  by  which  he  was  to  harvest 
and  deliver  the  grapes,  and  receive  therefor 
one-third  of  the  proceeds  after  sale;  the 
other  two-thirds  going  to  Bailey.  The 
grapes  were  sold  to  one  Carpy.  Johnson,  the 
tenant,  harvested,  hauled,  and  delivered  a 
portion  of  the  crop,  and  then  abandoned  bis 
contract,  whereupon,  by  agreement  between 
the  sheriff  and  this  plaintiff,  the  former  com- 
pleted tlie  work.  It  appears  that,  under  the 
terms  of  the  lease  between  Johnson  and 
Bailey,  Johnson,  at  his  own  charge  and  ex- 
pense, was  to  have  done  the  harvestlttg 
and  delivering  of  the  crop.  Whether  the 
sheriff  had  knowledge  of  this  condition  Is  a 
controverted  matter,  which  does  not,  how- 
ever, here  call  for  determination.  The  value 
of  the  grapes  delivered  by  Johnson  amounted 
to  |4l(!.  Four  hundred  and  ninety-seven  dol- 
lars was  the  value  of  the  portion  delivered  by 
the  sheriff.  When  settlement  was  made  by 
the  sheriff  with  Carpy  there  was  deducted 
the  sum  of  $257,  the  cost  of  harvesting  and 
delivery,  from  the  two-thirds  share  of  Bailey 
which  was  under  attachment.  The  conten- 
tion of  plaintiff  was  and  is  that  the  Bailey 
share  was  not  liable  for  the  expenses  Incurred 
in  the  picking  and  delivery  of  the  crop,  and 
that  these  expenses  should  have  been  charg- 
ed against  Johnson's  share,  and  that  the 
sheriff  should  have  taken  $001),  the  tn'o-thlrds 
of  the  total  amount  which  the  crop  realized, 
or  that  as  Johnson  had  abandoned  bis  con- 
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ttact,  Bailey,  or  tbe  BheriCF  and  plaintiff, 
wbo  bad  succeeded  to  Ub  interest  In  the 
crop,  wtxe  entitled  to  complete  tbe  contract, 
and,  If  tbej'  so  desired,  retain  all  tbat  was 
received  from  the  sale  of  tbe  grapes  which 
tbejr  so  harvested,  and  at  the  same  time 
recover  from  Johnson  two-thirds  of  the  value 
of  that  portion  of  the  crop  which  he  d^vw- 
ed.  The  negligence  ot  tbe  sheriff  is  thus 
predicated  upon  his  permitting  tbe  deduction 
of  the  cost  of  harvesting  from  this  plain- 
tUTs  share  ctf  the  crop.  If  the  defradant 
was  culpably  negligent  in  the  matter,  bis 
negligence  arose  nptm  October  .  21,  iSBX,  as 
pleaded,  and  found  by  the  court  It  further 
appears  that  tbe  sheriff  had  furnished  plain- 
tttTs  attorney  with  a  cost  bill  showing  his 
dlsbnrsonrats,  <m  January  12,  18K2,  and  the 
cont  flods  that  ptolntiff  had  actual  knowl- 
edge of  what  defoidant  bad  done  upon  tbe 
last-named  date.  Plalntifl*s  amended  c<»n- 
plalBt,  the  flrst  time  charging  negligence, 
was  not  filed  until  February  10,  18M,  and 
aeewdingly  tiie  court  found  that  the  cause  of 
action  was  barred  by  ttte  provlsionB  of  sub- 
dlvisfm  2  of  section  338  of  tbe  Code  of  Civil 
Procedure.  Appellant  seeks  to  overcome 
this  finding  by  the  ai^ument— First,  tliat  tbe 
orlj^nal  complaint  was  filed  within  two 
years  of  the  date  of  tbe  transacUoa  and  that 
ttie  amended  c<anplaint  does  iuA.  change  tbe 
cause  of  action;  and,  secmid,  that  tlie  cause 
irf  action  against  the  sheriff  did  not  accrue 
mtU  discovery  of  what  be  had  done,  made  at 
ihe  time  of  the  filing  of  his  formal  return 
midtf  the  writ  As  to  the  first  of  these 
pn^ositlons,  it  cannot  be  successfully  con- 
tended  that  tbe  two  causes  of  action— tbe 
one  set  fortti  la  the  original  cconplalnt,  the 
otho'  set  forth  for  the  first  time  in  the 
amended  complaint  in  a  separate  count- 
are  fbe  same.  Tbe  first  is  a  charge,  not 
of  n^lgence  In  failure  to  collect,  but  is  a 
diarge  of  fraud  in  refusing  to  turn  over 
moneys  wblch  be  bad  actually  collected, 
and  on  proof  of  which  plaintiff  was  entitled 
to  oact  the  per  cent,  penalty  which  be 
actually  demanded.  To  this  action  demand 
iqKin  tiie  sheriff  Is  necessary,  and  this  de- 
nttud  was  pleaded.  The  second  cause  of 
sctloQ  was  an  action  for  damages  resulting 
ftom  negligence,  pure  and  simple,  not  for 
a  refusal  to  turn  over  what  be  bad  collected, 
bot  for  his  negligent  failure  to  c<^ect  what 
he  should  have  collected,  to  the  detriment 
ind  loss  of  tbe  plaintiff.  In  this  action  no 
demand  is  necessary,  and  no  penalty  is 
permitted;  and  so,  prt^rly  enough,  the  plead- 
er neltber  alleged  a  demand,  not  asked  for  a 
penalty.  Tbe  amended  complaint  so  chang- 
ing the  cause  of  action  cannot  be  made 
wferable  to  tbe  time  of  the  filing  of  the  wig- 
faul  complaint  to  avoid  the  bar  of  the  statnta 
Tbe  second  proposition  advanced  by  ap- 
pdlaat  Is  equally  untenable.  It  Is  not  true 
that,  wbere  damages  result  from  ne^Igenee, 
tbe  cause  of  action  arises  upon  the  (^te  of 
tbe  discovery  of  the  negligence  or  of  the 


negligent  person.  It  is  tbe  dato  of  the 
act  and  fact  which  fixes  the  time  for  the. 
running  of  the  statute.  Gases  of  hardship 
may  arise,  and  do  arise,  under  this  rule, 
as  they  arise  under  ev^  statute  of  limita- 
tions; but  this,  of  course,  presents  no  reason 
for  the  modification  of  a  principle  and  policy 
which  upon  tbe  whole  have  been  found  to 
make  largely  for  good.  If  a  man  assails 
another  and  inflicts  up<»i  him  great  bodily 
injury,  and  escapes  unidentified,  and,  not- 
withstanding tbe  most  ardent  search,  is  able 
to  conceal  his  idoitity  for  years,  if  dlscov^ 
be  afterward  made  it  is  too  late,  not  only  to 
prosecute  him  for  damages  In  a  civil  action, 
but  as  well  to  try  him  upon  the  criminal 
charge.  If  a  searcher  of  records,  in  his  re- 
port upon  a  title  by  negligence  omits  an 
Important  instrument,  the  purchaser,  upon 
the  strength  of  tbe  searcher's  report,  has  no 
cause  of  action  unless  be  brli^  It  within 
two  years,  not  from  the  date  when  be  may 
be  ousted  of  his  possession,  and  thus  first 
discover  the  defect,  but  within  two  years 
from  the  date  of  the  searcher's  report  And 
so  throughout  tbe  law,  except  in  cases  of 
fraud,  it  Is  the  time  of  the  act,  and  not  the 
time  of  tbe  discovery,  wblcb  sets  the  statute 
In  operation.  Gale  v.  McDanlel,  72  Cal.  334, 
13  Pac.  871;  People  v.  Melone,  73  Cal.  574, 
15  Pac.  2M;  Lattln  t.  Gillette,  96  Cal.  317, 
30  Pac.  545,  20  Am.  St  Bep.  115;  Paige  t. 
Carroll,  til  Cal.  211.. 

The  Judgment  appealed  fnun  is  therefore 
affirmed. 

We    concur:     TEMPLB.    J.;  McFAB- 
lAND,  J. 

(136  Cal.  91) 

TREAT  et  al.  v.  CRAIG.   (S.  F.  2,689.) 

(Supreme  Court  of  Califoraia.   Dec.  14,  1001.) 

HONEY  PAID— PAYMENT  OF  INCUMBRANCB^- 
CAUSB  OF  ACTION. 

Under  Civ.  Code,  f  1432.  proTidine  that  a 
party  to  a  joint  or  joint  and  several  omijtation, 
who  satisfies  more  than  his  share  of  the  claim, 
may  reqoke  a  proportiouate  contribution  from 
the  other  parties;  and  Code  Civ.  Proc.  I  709, 
prescribinir  that,  when  one  of  several  persons 
againat  whom  execution  has  issued  pays  more 
than  bis  proportion,  he  may  compel  contribu- 
tion, or,  when  a  judgment  is  against  several 
on  the  obligation  of  one  of  them,  the  surety 
ttaying  the  same  may  compel  payment  from  the 
principal,— a  complaint  which  alleged  that  plain- 
tiff had  paid  a  deficiency  judgment  rendered 
against  defendant  and  himself  in  foreclosure  of 
a  mortgage  securing  defendant's  debt  to  pre- 
reot  execntiou  against  plaintltTs  property, 
which  had  been  derived  through  defendant, 
states  a  cause  (rf  addon. 

Commissioners'  dechUon.  Department  2. 
Appeal  from  superior  court  Alameda  coun- 
ty; John  Bllsworth,  Judge.  . 

Action  by  Websto-  Treat  and  anot})cr 
against  A.  W.  Craig.  From  a  Jodgment  In 
favor  of  tbe  defendant,  tbe  plaintiffs  appeal. 
Reversed. 
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Edward  A.  H<^man  and  Judson  M.  Davis, 
for  ai^Uants.  J.  M.  Smith,  for  respondent 

COOPER,  0.  Appeal  from  jadgrment  The 
Bole  question  here  Is  as  to  the  ruling  of  the 
court  below  in  sustaining  defendant's  demur- 
rer to  the  amended  complaint.  The  com- 
plaint states,  In  substance:  That  In  July, 
1801,  defendant  conv^ed  the  premises  de- 
scribed In  the  complaint  to  one  Snook.'  At 
the  time  of  the  ctmveyance  the  premises 
were  Incumbered  by  a  mortgage  given  by  de- 
fendant to  one  Kelsey  to  secure  his  prom- 
issory note  for  f 2,800.  Snook  did  not  assume 
or  agree  to  pay  the  said  note  and  mortgage. 
He  afterwards  conveyed  to  one  McDtmald, 
who  conveyed  to  plaintiffs.  While  plaintiffs 
were  the  owners  of  the  premises,  one  Dun- 
ning, to  whom  the  note  and  mortgage  had 
been  assigned  by  Kelsey,  began  a  foreclosure 
suit.  In  the  foreclosure  suit  the  plaintiffs 
and  the  defendant  were  made  parties,  and 
the  complaint  contained  a  prayer  for  a  de- 
ficiency Judgment  against  them,  provided  the 
proceeds  of  the  foreclosnre  sale  should  not 
be  sufficient  to  pay  the  amonnt  found  due  <m 
the  promissory  note  and  mortgage  according 
to  its  terms.  Neither  the  plaintiffs  nor  the 
.defendant  appeared  In  said  suit,  and  their 
default  was  duly  entered.  A  Judgment  and 
decree  of  foreclosure  was  accordingly  made, 
which  decree  provided  for  a  deficiency  judg- 
m^t,  as  prayed,  against  the  plaintiffs  and 
the  defendant  in  case  the  proceeds  of  the 
sale  should  not  be  sufficient  to  satisfy  the 
demand  of  plaintiff  In  the  foreclosure  suit. 
After  sale  of  the  premises  under  the  decree, 
there  remained  a  d^ciency  of  $595.05,  for 
whicb  sum  Judgment  was  duly  entered  and 
docketed  against  the  plaintiffs  and  the  de- 
fendant; said  Judgment  to  bear  int^^st  from 
date  at  the  rate  of  7  per  cent  per  annum. 
This  deficiency  Judgment  was  entered  In 
November,  1898,  and  became  final.  It  re- 
mained unpaid,  and  In  July,  1900,  a  writ  of 
execution  was  Issued  thereon  against  plain- 
tiffs and  defendant;  and.  In  order  to  protect 
their  property  from  seizure  and  sale  there- 
under, plaintiffs  paid  the  sum  in  full.  De- 
fendant did  not  repay  the  amount  so  paid 
by  plaintiffs,  and  tbls  action  is  for  the  pur- 
pose of  recovering  the  amount  so  paid  by 
plaintUCs,  with  Interest  thereon  at  the  l^al 
rate. 

The  court  erred  In  sustaining  the  demur- 
rer. The  deficiency  Judgment  was  for  the 
debt  of  the  defendant,  and  for  a 'balance 
due  i^n  bis  promissory  note.  The  plaintiffs 
were  not  liable  therefor,  and,  if  they  had 
appeared  In  the  foreclosure  suit,  they,  no 
doubt,  could  have  prevented  any  deficiency 
Judgment  from  being  entered  against  them. 
They  did  not  appear,  however;  and  while 
the  result  was  that  a  Judgment  was  entered 
against  them,  which  became  final  as  to  the 
plaintiff  In  the  foreclosure  suit,  and  which 
they  were  compelled  to  pay,  It  was  none  the 
less  a  Judgment  upon  the  debt  of  defendant 


alone.  By  the  n^llgence  of  the  plalntltb  In 
not  appearing  and  presenting  their  defense 
In  the  foreclosure  suit,  they  became  bound 
by  the  deficiency  Judgment.  The  court  had 
Jurisdiction  of  the  parties  and  of  the  subject- 
matter.  They  have  not  attempted  to  Impeach, 
the  Judgment  as  to  the  plaintiff  in  the  fore- 
closure proceedings.  They  had  the  right  to 
exi)ect  that  defendant  would  pay  his  own 
debt.  It  may  be  that  they  were  Ignorant  of 
their  rights,  or  that  they  did  not  think  but 
that  the  property  would  sell  for  sofficlent  to 
pay  the  amount,  or,  if  not,  that  defendant 
would  pay  It  Th^  are  not  to  be  now  pre- 
vented from  showing  that  the  deficiency 
Judgment  was  for  the  sole  debt  of  defendant, 
and  that  defendant  Is  liable  to  them.  De- 
fendant has  not  paid  It,  and  to  pay  it  to 
plaintiffs.  Instead  of  to  the  plaintiff  tn  tiie 
foreclosure  suit,  cannot  place  him  In  any 
worse  position.  He  had  aniple  time  to  pay 
it  before  execution  was  Issued,  had  he  so 
desired,  but  as  he  did  not  do  so,  and,  as  the 
plaintiffs  were  compelled  to  pay  It,  he  must 
now  repay  It  to  them.  They  are  not  mere 
volunteers.  To  pay  a  Judgment  In  order  to 
prevent  the  sale  of  their  propMty  on  execu- 
tion is  not  a  voluntary  payment.  The  de- 
ficiency Judgment  made  plaintiffs  and  de- 
fendant Jointly  liable  for  such  deficiency. 
The  defendant  was  the  party  primarily  lia- 
ble, and  the  plaintiffs  are  entitled  to  main- 
tain the  action.  Olv.  Code,  5  1432;  Code 
Civ.  Proc.  §  709;  Williams  v.  Rlehl,  127  CaL 
369,  59  Pac.  762,  78  Am,  St  Rep.  60.  It  was 
said  by  the  sujHreme  court  of  Indiana  In 
speaking  of  a  case  In  which  the  surety  could 
have'  successfully  Interposed  a  defense  and 
did  not  do  so:  "Our  decision  on  Oils  point  ts 
that  the  fact  that  the  appelant  might  hare 
successfully  resisted  the  enforconent  of  the 
note  does  not  of  itself  deprive  him  of  a  right 
to  contribution  from  those  who  occui>Ied 
toward  him  the  relation  of  co-sureties. 
*  *  *  Payment  of  the  note  did  not  in- 
juriously affect  the  rights  of  the  appellees, 
for  they,  as  subsequent  parties,  were  bound, 
although  the  appellant  might  have  escaped 
liability  had  he  stood  upon  his  legal  right; 
and  hence  his  adoption  of  the  note  did  fbem 
no  Injury."  Houck  v.  Graham,  106  Ind.  196, 
6  N.  E.  594,  55  Am.  Rep.  727.  In  this  case 
the  facts  upon  trial  may  show  that  the  Judg- 
ment was  correctly  entered  against  plain- 
tiffs, or  that  defendant  has  a  valid  de- 
fense, but  upon  its  face  the  complaint  states 
a  cause  of  action. 

We  advise  that  the  Judgment  be  reversed, 
and  the  canse  remanded,  with  directltms  to 
the  court  below  to  overrule  the  demurrer. 

We  concur:   HAYNES,  C;  SMITH,  a 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  Is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  the  court  below  to  ovnrule  the  dfr 
mnrrer. 
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MOLAN  T.  ORIDBB.   (Ll  A.  977.) 
(Sapreme  Oonrt  of  CaUfornia.   Dec.  11,  1901.) 

WITNESSBS  —  DISOBBDtENCB    OF  SUBPCENA— 
DAH AOBS-PARTT  AGORIBVED-COHFLAINT. 

Where,  in  an  action  brought  ander  Code 
Civ.  Proc.  S  1092,  proTidiog  that  a  witness 
disobeying  a  subpoena  forfeits  to  the  party  ag- 
grieved $100,  end  ail  damages  whidi  he  may 
mstain,  to  be  recovered  in  a  civil  action,  the 
complaint  does  not  disdose  the  nature  of  the 
case  in  which  the  sabpoena  Vas  issued,  or  al- 
lece  that  the  witness  would  have  testified  to 
uxy  material  matter,  no  caaae  ot  action  Is 
stated. 

CommlsBtoners*  decision.  Department  1. 
Appeal  from  superior  court,  Los  Angeles 
eonntj;  Waldo  H.  Tork,  Judge. 

Action  by  W.  D.  Nolan  against  I*  H.  Orl- 
d».  From  a  'judgment  for  dtfendant;  plain- 
tiff appeals.  Affirmed. 

Charles  H.  Mattlogley,  for  appellant  M. 
W.  Oonkling  and  Davla  &  Bnsb,  f<ar  reEfpond- 
ent 

HAYNBS.  a  Nolan  commenced  this  ac- 
tion In  the  snp^or  court  to  recover  a  for- 
feiture of  f  100  and  $200  damages,  under  sec- 
tion 1902  of  the  Code  ot  Olvll  Procednre. 
The  defendant  dammed  to  the  complaint, 
and  bis  demurrer  ms  sustained,  without 
leave  to  amend,  and  plaintiff  appeals  from 
the  judgment 

Tbe  facta  alleged  In  the  complaint  are,  In 
sbbatance,  the  following:  That  Nolan  brought 
an  action  In  Josttce's  court  agalpst  said 
tirtder  and  rate  Ft  L.  Sexton,  and  the  sum- 
mons was  duly  s^ed  upon  each,  and  they 
also  appeared  by  counsel,  it  was  thereup- 
on stipulated  In  writing  by  tbe  counsel  for 
the  respective  parties  that  the  depositions  of 
the  defendants  In  said  action.  Sexton  and 
Grider,  and  also  of  tbe  plaintiff,  should  be 
taken  before  a  specified  notary  public  on  a 
day  and  at  an  hour  named  in  the  stipulation; 
that  plaintiff  caused  the  notary  to  Issue  a 
subpoena  duces  tecum  for  tbe  appearance  of 
defendant  Grider  before  said  notary  at  tbe 
time  fixed  In  said  stipulation,  which  was  duly 
served;  that  Orlder  appeared  at  the  time  and 
place  specified,  but  failed  and  refused  to  bring 
with  him  the  papers  specified  In  tbe  subpcena; 
that  defendant  Grider  was  then  and  there 
duly  and  legally  sworn  as  a  witness  for  tbe 
plaintiff,  but  then  and  there  refused  to  testify 
on  behalf  of  the  plaintiff  or  at  all,  and  failed 
and  refused  to  answer  questkms  legal  and 
pntloent  to  Ibe  matter  in  Issue,  and  refused 
to  answer  all  questions  propounded  to  him 
by  plalntUTs  attomeyi  whereby  Grider  be- 
came Indebted  to  him  in  the  sum  of  ¥100  ac- 
cording to  the  provisions  of  section  1902  of 
the  Oode  of  Civil  Procedure,  and  forfeited 
said  sum  to  tbe  plaintiff.  For  a  second  cause 
of  action.  It  Is  alleged  that  without  said  tes- 
timony of  said  Grider  be  cannot  safely  pro- 
ceed to  trial,  and  thereby  he  has  sustained 
damages  In  the  sum  of  $50.  For  a  third  cause 
of  action,  he  allei^  that,  by  reascm  ot  the 


said  failure  and  refusal  of  Qrlder  to  testify, 
he  "Is  subject  to  loss  of  time,  annoyance,  and 
vexation"  In  the  sum  of  $200,  and  prays  Judg- 
ment for  tbe  sum  of  $350  and  costs  of  suit. 
The  demurrer  Is  "that  said  comiriaint  does 
not  state  facta  sufficient  to  constitute  a  cause 
of  action." 

This  action  is  prosecuted  under  section  1902 
of  the  Code  of  Civil  Procedure,  which  reads 
as  follows:  "A  witness  disobeying  a  sub- 
pcena also  forfeits  to  tbe  party  aggrieved  tbe 
sum  of  one  hundred  dollars,  and  all  damages 
which  he  may  sustain  by  the  failure  of  the 
witness  to  attend,  which  forfeiture  and  dam- 
ages may  be  recovered  In  a  dvll  action."  The 
question,  as  presented  by  appellant  Is  wheth- 
er the  defendant  "disobeyed  tbe  subpcena." 
Said  section  <1992>  is  somewhat  obscure.  It 
ifirst  provides  that  "a  witness  disobeying  a 
subpoena"  forfeits  $100  to  the  party  aggriev- 
ed, and  all  "damages"  which  he  may  sustain 
"by  the  failure  of  tbe  witness  to  attend." 
This  section  Is  one  of  several  relating  to  "tbe 
production  of  evidence,"  but  for  the  purpose 
of  this  case,  we  do  not  find  It  necessary  to 
decide  whether  the  attendance  of  the  witness, 
and  his  being  sworn,  and  then  rising  to  an- 
swer any  question,  constitutes  "a  disobedi- 
ence of  tbe  subpoena,"  since  tbe  facts  alleged 
do  not  show  that  plaintiff  is  "a  party  aggriev- 
ed," or  that  he  has  "sustained  damages." 
Under  the  statute  of  5  ESlz.  c.  9,  §  12,  the  wit- 
ness making  default  forfeited  £10,  aiid  was 
required  to  yi^d  such  further  recompense  to 
"the  party  grieved"  as  the  judge  of  the  court 
might  award.  Pearson  t.  lies,  2  Doug.  666. 
In  that  c^tte  Lord  Mansfield  hdd  that  an  ac- 
tion on  the  case  for  damages  would  lie.  In 
CouUng  V.  Coxe,  tt  DowL  &  U  309,  it  was 
held  that  In  an  action  against  a  witness  for 
not  obeying  a  subpoena,  proof  of  actual  dam- 
age having  been  sustained  through  the 
breach  of  duty  by  tbe  witness  Is  essoitlal,  as 
tbe  law  will  not  Imply  a  loss  from  a  mere 
disobedience  to  a  subpoena;  and  It  iras  fur- 
ther held  that.  If  tbe  evldrace  of  the  witness 
was  material  upon  any  of  the  Issues,  the  ac- 
tion would  lie,  even  though  tbe  fdalntlff  did 
not  have  a  good  cause  of  action.  In  Courtney 
v.  Baker,  a  Denlo,  27,  It  was  held  that.  In  an 
action  for  a  penalty  under  the  statute,  it  miut 
'  appear  that  the  witness  was  material,  and 
that  damages  resulted  from  his  nonattend- 
anoe;  and  that  case  was  dted  and  followed  In 
OairlDgbm  t.  Hutson,  28  Hun,  372,  which 
was  an  action  for  a  poialty  under  section 
853  of  tbe  Code  of  Civil  Procedure  of  the 
state  of  New  York,  the  court  saying:  "Th«e 
is  no  reason  why  a  ^Intlfl  should  recover 
this  penalty  unless  he  was  aggrieved;  that 
is,  unless  the  absence  of  the  witness  caused 
some  injury." 

The  complaint  in  this  case  does  not  disclose 
tbe  nature  of  the  case  pending  In  the  justice's 
court  nor  tbe  relevancy  of  the  Instruments 
described  In  the  subpoena;  nor  does  the  com- 
plaint show  or  even  allege  that  Grider  could 
have  testified  to  any  matter  mata-ial  to  any 
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Issue  pending  In  the  justice's  court  Xo  cause 
of  action  vaa  therefore  alleged,  and  the  Judg- 
ment aM>eaIed  firom  ahoold  be 'affirmed. 

We  concnr:  COOPER.  C.;  GRAY,  a 

FBR  CURIAM.  For  the  reaBons  given  In 
the  foregoing  opinion,  the  Judgment  appealed 
from  is  affirmed. 

(135  Cal.  S6) 

KING  T.  KUTNER-GOLDSTBIN  CO.  (Sac. 
861.) 

(Rupreme  Court  of  California.   Dec.  13,  1901.) 

JCSTICK'S  COURT— JURISDICTION— HTLB  TO 
REAL  PROPERTY— IsaUBB—VBRI- 
FISD  ANSWER. 

1.  Where  in  trespass  in  justice's  court  It  ap- 
pears that  the  rignt  of  possession  and  title  to 
the  land  is  involTed,  the  justice  baa  no  juris- 
diotioQ. 

2.  Under  Code  Gir.  Proc.  S  838,  providiiiK 
that  the  parties  to  an  action  in  a  justice's  court 
cannot  give  erid«ice  on  any  question  which  in- 
volves the  title  or  riKht  of  possession  of  real 
property,  nor  c«a  auy  issue  presenting  such 
Question  be  tried  by  such  court,  where  such 
iiisue  is  raised  by  the  pleadings  tbe  justice  can- 
not try  the  cause,  though  the  answer  ia  not  ver- 
ified. . 

3.  Where  a  Justice  renders  judgment  in  an 
action  in  which  the  title  and  right  of  posses- 
sion of  real  property  are  inrolved,  on  an  ap- 
peal on  questions  of  law  alone  the  superior 
court  should  reverse  the  judgment. 

Department  1.  Appeal  from  superior 
court.  Kings  county;  M.  L.  Short,  Judge. 

Action  by  Charles  King  against  the  Kut- 
ner-Goldstein  Company.  From  a  judgment 
of  the  superior  court  aiflrmlng  a  judgment 
of  a  Justice's  court  In  favor  of  plaintilT, 
defendant  appeals.  Reversed. 

Wm.  L.  McOnize.  for  appellant  Hudson 
it  Pryor,  for  respondent 

CAROUTTE.  J.  This  Is  an  action  brought 
to  recover  damages  for  the  trespass  of 
sheep.  It  was  originally  brought  in  the  Jus- 
tice's court,  where  a  Judgment  was  rendered 
against  defendant  Thereupon  an  appeal 
was  tak«i  to  tbe  superior  court  upon  ques- 
tions of  law  alone,  and  the  Judgment  affirm- 
ed. The  present  appeal  is  prosecuted  from 
the  Jadgmoit  rendered  In  the  superior  comrt 
The  point  is  made  that  the  Jud^ent  of  the 
Justice's  court  was  void,  the  action  being 
-witbout  the  Jurisdiction  of  that  court  and. 
the  Judgment  of  that  court  being  void,  It  Is 
ctmtended  that  the  Judgment  of  tbe  superior 
court  upon  appeal,  upon  questlMis  of  law 
alone,  was  also  void. 

The  facts  material  to  a  consideration  of 
this  question  are  these:  rialutlff  paid  ¥500 
to  defendant  as  a  part  of  the  purchase  price 
of  a  certain  tract  of  land,  tbe  balance  to  be 
paid  thereafter  if  title  proved  good.  Plaln- 
ttff.  being  satisfied  with  tbe  title,  paid  tbe 
balance  of  the  purchase  price  and  received 
his  deed.  He  then  brought  tne  present  ac- 
tion for  damages  tor  trespass  upon  the  land, 
occurring  between  the  date  of  tbe  first  pay- 


ment and  the  delivery  of  the  deed,  claiming 
by  his  complaint  that  he  was  the  owner  and 
.  entitled  to  the  possession  during  that  pe- 
rjod.  Defendant  filed  an  unverified  answer 
denying  all  the  allegations' of  the  complaint 
and  the  case  went  to  trial  upon  the  facts. 
The  following  stipulation  of  the  respective 
attorneys  appears  In  the  amended  statement 
upon  appeal  from  the  Justice's  court  to  the 
superior  court:  ."Witnesses  were  sworn  on 
both  sides,  snd  evidence  was  adduced  which 
clearly  showed  that  the  right  of  possession 
and  title  to  said  land  mentioned  In  plain- 
tlfTs  M:omplalnt  was  Involved."  In  view  ol 
the  foregoing  recital  contained  In  the  state- 
ment upon  appeal  to  the  superior  court  it  Is 
very  evident  that  the  justice's  court  had  no 
jiirlsdietlon  to  try  the  action.  When  the 
facts  contained  In  the  ftn-egolng  recital  were 
adduced  before  the  justice  of  the  peace,  he 
should  have  stoppled  the  proceedings  forth- 
with. It  Is  contended  upon  the  part  of  re- 
spondent that  tbe  answer  of  the  defendant 
not  being  verified,  be  thereby  waived  any 
and  all  objections  to  the  jurisdiction  of  the 
court  over  the  subject-matter  of  the  action. 
In  answer  to  this  proposition  It  Is  sufficient 
to  say  that  neither  a  party  nor  both  parties 
can  vest  the  court  with  a  constitutional  Ju- 
risdiction to  which  It  Is  otherwise  a  stran- 
ger. If  the  failure  of  the  defendant  to 
verify  his  answer  in  this  particular  case  vest- 
ed the  justice's  court  with  jurisdiction  to 
try  the  title  and  the  right  of  possession  to 
this  particular  tract  of  land,  then  by  th^ 
same  character  of  proceedings  a  Justice's 
court  could  be  vested  with  Jurisdiction  to  try 
an  action  of  ejectment,  or  any  other  action 
Involving  the  title  or  right  of  possession  to 
real  estate.  In  support  of  his  contention  In 
this  regard  respondent  relies  upon  section 
838  of  the  Code  of  Civil  Procedure,  which 
provides:  "The  parties  to  an  action  in  a 
justice's  court  cannot  give  evidence  upon 
any  question  which  Involves  the  title  or  pos- 
session of  real  property,  •  •  •  nor  can 
any  Issue  presenting  such  question  be  tried 
by  such  court;  and,  If  It  appear  from  the  an- 
swer of  the  defendant  verified  by  his  oath, 
that  the  determination  of  the  action  will 
necessarily  Involve  the  question  of  title  or 
possession  to  real  property,  *  •  •  the 
justice  must  suspend  all  further  proceedings 
in  the  action,  and  certify  the  pleadings,  and 
If  any  of  the  pleadings  are  oral,  a  transcript 
of  the  same,  from  his  docket  to  tbe  clerk  of 
the  superior  court."  The  language  of  the 
section  is  clear  and  explicit  to  the  eflTect  that 
the  parties  are  not  allowed  to  give  evidence 
upon  any  question  which  involves  the  title 
br  poesesslon  of  real  property,  and  the  sec- 
tion further  declares  that  no  issue  can  be 
tried  1^  the  court  which  presents  such  a 
question.  It  Is  difficult  to  see  how  the  lan- 
guage could  be  plainer,  or  more  mandatory 
In  its  terms.  In  the  present'case  the  defend- 
ant filed  an  unverified  answer,  but  that  fact 
of  itself  Is  Immaterial^  for  an  unveHfted  an- 
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swer  where  the  c<HiipIalDt  is  uDverified  raises 
every  issue  that  a  verified  answer  would, 
and  in  this  cnse  Issaes  were  raised  by  the 
answOT  to  every  allegation  of  the  complaint 
It  U  said  in  Rowley  v.  Howard,  23  Cal.  401: 
"The  complaint  is  not  verified,  and  the  an- 
swer denies  generally  the  allegations  of 
the  complaint.  This  averment  cannot,  there- 
fore, be  h^  as  admitted.  It  Is  true  that  the 
act  in  question  requires  the  answer  to  be 
verified;  but  this  does  not  change  the  rule 
established  by  section  46  of  the  practice 
act."  Indeed,  the  language  of  the  section 
of  the  Code  iteielf  contemplates  that  the  an- 
swer in  cases  covered  by  It  may  be  oral,  and, 
if  this  be  so.  It  I^  evident  that  a  verification 
is  not  absolutely  necessary.  There  is  some 
langoage  found  In  Williams  v.  Mecartney, 
<»  Cal.  556,  31  Pae.  186,  which  possibly  In- 
fringes upon  these  views.  If  there  be  an  in- 
fringement, the  doctrine  here  announced 
must  prevail,  for  It  must  be  deemed  an  ele- 
mentary principle  that  the  facts,  and  not 
tl>e  verified  answer,  constitute  the  final  test 
of  Jnriadlction  upon  any  cause  of  acUon  in- 
augurated in  a  Justice's  court. 

There  Is  some  point  made  by  respondent  as 
to  the  Jurisdiction  vested  in  the  Justice's 
conrt  by  section  112  of  the  Code  of  Civil 
Procedure.  It  Is  not  necessary  to  carefully 
examine  subdivision  2  of  said  section  for 
the  purpose  of  determining  the  extent  of  the 
jurisdiction  attempted  to  be  vested  in  Jus- 
tices' courts  by  that  subdivision.  It  is  suffi- 
cient to  say  that,  If  the  Jurisdiction  there 
granted  Is  broader  than  the  jurladlctlon  giv- 
en by  the  constitution,  then  the  provisions  to 
that  effect  must  fall. 

It  f<^lows  from  the  foregoing  views  that 
the  justice's  court  had  no  Jurisdiction  to  ren- 
der the  judgment  made  by  that  court,  and, 
that  being  so,  the  appeal  to  the  superior 
court  being  taken  upon  questions  of  law 
alone,  that  court  should  have  the  judgment 
theretofore  rendered  In  the  justice's  court 
reversed. 

For  the  foregoing  reasons,  the  Judgment  is 
reversed. 

We  concur:  HARRISON.  J.;  VAN 
DTKE,  J. 


(m  (M.  87) 

MOnn  T.  BTRNE  et  al.  (KOWALSKY.  In- 
':    tervnier.    S.  F.  1,843). 

ISnpmne  Oourt  of  California.   Dec.  14.  1901.) 

BILLS  AND  NOTBS-tNNOCENT  HOLDER— IN- 
DOnSBHENT  APTBR  MATURITY. 

An  indorsee  of  a  note  for  valuable  consid- 
eration, taking  the  name  after  maturity,  does 
not  take  subject  to  the  equities  of  a  third  per- 
son, whose  Flights  are  latent,  and  do  not  appear 
from  an  inspection  of  the  note  or  the  ludorse- 
mrnts 'thereon,  and  will  be  deemed  an  inno- 
cent purchaser. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of'Skn  Frandscof     M.  Sea  well.  Judge. 


Action  by  Henry  Mohr  against  Kate  C. 
Byrne  and  others,  in  which  H.  I.  Kowalsky 
Intervened.  From  a  judgment  in  favor  of  the 
plaintiff,  the  intervener  appeals.  AflSrmed. 

W.  A.  Klrkwood,  W.  C.  Shepard,  A.  A. 
Sanderson,  and  Weil  &  Lippett,  for  appellant 
Hepburn  Wilkins,  Wilson  &  Wilson.  T.  J, 
Crowley,  W.  H.  H.  Hart,  and  Aylett  R.  Cot- 
ton, for  respondents. 

GRAY,  C.  The  intervener,  Kowalsky,  ap- 
peals from  a  Judgment  to  the  effect  that  he 
take  nothing  in  the  above-entitled  action. 
The  appeal  was  dismissed  as  to  defendabt 
Byrne,  and  the  only  parties  respondent  are 
the  plaintiff,  Mohr,  and  the  defendant  Moore 
(formerly  Florence  Blythe).  The  record  on 
appeal  consists  of  the  Judgment  roll,  from 
which  It  appears  that  the  defendant  Byrne 
made  and  executed  to  one  Sol  Ephralm  her 
pi'omissory  note  for  $12,000  and  interest,  re- 
ceiving as  the  only  consideration  thereof  $4,- 
000  in  money^  As  security  for  the  payment 
of  this  note  Byrne  assigned  to  Ephralm  a 
$12,000  Interest  In  a  contract  which  she  had 
with  Mrs.  Moore  (formerly  Florence  Blythe) 
for  a  one-tenth  of  the  interest  of  the  last- 
named  person  as  the  sole  heir  of  the  estate 
of  Blythe.  Subsequently  Ephralm  Indorsed 
the  said  note,  and  thereafter  assigned  the 
said  $12,000  interest  in  the  contract  to  the 
plaintiff,  Mohr,  as  security  for  a  $2,000  note 
jointly  executed  and  delivered  by  intervener, 
Kowalsky,  and  Ephralm,  to  the  said  plain- 
tur.  The  said  $12,000  note  and  contract  was 
thereafter  made  to  secure  other  notes  and  ob- 
ligations of  Ephralm,  not  necessary  to  be 
here  described.  Thereafter  plaintiff  brhigs 
this  suit  upon  the  $12,000  note  and  contract 
(and  other  obligations)  against  the  maker, 
Byrne,  Mrs.  Moore,  and  others,  not  necessary 
to  be  her<named.  In  this  action  Kowalsky 
intervened,  setting  out  that  he  owned  a  one- 
half  Interest  In  the  $12,000  note  and  contract 
involved  In  the  suit,  and  praying  "that  a  de- 
cree and  judgment  may  be  entered  that  he 
is  the  owner  of  the  one-half  interest  to  wit 
the  sum  of  $6,000,  In  the  contract  from  Kate 
C.  Byrne  to  Sol  Ephralm,  and  thereafter 
transferred  and  aligned  over  to  the  plaintiff 
Henry  Mohr,  being  the  same  contract  tor 
$12,000  as  alleged  In  plaintltTs  complaint; 
and  that  the  said  Henry  Mohr  has  no  Interest 
or  ownership  and  is  not  entitled  to  any  part 
of  said  contract  belonging  to  the  said  Henry 
1.  Kowalsky,  the  Intervener  herein."  On  is- 
sues made  by  answers  to  the  original  com- 
plaint and  ,to  the  intervention,  a  trial  was 
had,  and  the  court  found  for  plaintiff,  and 
gave  him  Judgment  agaUist  defendants  Moore 
and  Byrne  on  account  of  said  $12,0(X)  not^  In 
the  sum  of  $4,000  and  Interest  therera  at 
the  rate  of  6  per  cent  per  annum  from  the 
date  of  said  note,  November  7,  18^,,  less  the 
amount  of  two  several  notes  exifcuted  by 
Ephraim  and  assigned  to  Byrne,  and  by  h^r 
set  up  ^8  a  counterclaim;,  which  lef  t  thejudf- 
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ment  oMalned  hj  Mohr  on  accoant  of  the 
(U!,000  note  less  In  amount  by  several  hun- 
dred dollars  than  the  sum  due  on  the  said 
t2i000  note  executed  by  Ephralm  and  Kowal- 
Bky  to  plaintiff.  The  court  found  facts  show- 
ing that  the  112,000  note  was  assigned  to 
plaintiff  after  It  was  due,  and  that  plaintiff 
had  no  notice  that  Kowalsky  had  any  Inter- 
est In  the  note  antJl  long  after  he  had  takoi 
It  as  security  for  the  said  f2,000  note. 

Upon  these  findings  and  facts  the  Judg- 
ment applied  from  was  clearly  correct  as 
between  the  plaintiff  and  Intervener.  The 
case  turns  on  the  question  wbethn  the  plain- 
tiff obtained  the  $12,000  note  as  a  bona  fide 
purchaser  for  valne,  without  notice  of  Inter- 
vener's equities.  Prom  the  fact  that  plaintiff 
parted  with  value  for  the  note,  and  that  be 
had  no  notice  of  Interrener's  rights  against 
Eiihralm,  it  will-  be  presumed  that  plaintiff 
was  an  Innocent  purchaser  of  the  note,  and 
it  was  not  necessary  to  find  In  exactly  those 
terms  that  plaintiff  was  an  lonoceot  pur- 
chaser. It  Is  sufficient  that  the  facts  found 
establish  that  conclusion.  Nor  does  the  fact 
that  plaintiff  took  the  note  after  maturity 
make  blm  any  the  less  a  bona  fide  purchaser 
as  against  the  equities  of  Intervener  herein 
set  up.  The  rule  that  indorsees  after  ma- 
turity take  with  notice  of  priw  equities  ap- 
plies only  as  between  the  parties  thereto,  and 
does  not  apply  as  to  third  persons  occupying 
the  position  of  intervener  berelo,  whose 
rights  are  merely  latent,  and  do  not  appear 
from  an  Inspection  of  the  note  or  the  indorse- 
ments thoreon.  The  note,  though  due  when 
assigned  to  plaintiff,  carried  with  It  the  same 
presumptions  as  any  other  chose  In  action, 
and,  quoting  from  the  well-considered  case  of 
Duke  v.  Clark,  58  Miss.  466  (at  page  474): 
"It  Is  true  that  the  assignee  of  a  chose  in  ac- 
tion takes  It  subject  to  all  the  equities  to 
which  It  was  subject  In  the  ha^ds  of  the 
assignor,  but  the  equities  meant  are  such  as 
obtain  In  favor  of  the  debtor,  and  not  those 
claimed  by  a  third  person  against  the  as- 
signor." The  supreme  court  of  Mississippi 
cite  many  cases  In  support  of  this  proposi- 
tion. Including  the  case  from  this  state, 
Wright  T.  Levy,  12  Cal.  257.  See,  also,  First 
Not  Bank  of  Bridgeport  v.  Ferris  Irrigation 
Dlst,  107  Cel..  at  page  62,  40  Pac.  47,  where- 
in it  la  said:  "The  law  does  not  require  that 
the  assignee  for  value  of  a  thing  in  action 
shall  take  It  subject  to  the  latent  equities 
of  third  persons  of  which  he  has  no  notice, 
but  only  that  the  assignment  shall  be  subject 
to  the  equities  existing  In  favor  of  the  debtor. 
In  this  case  the  defendant."  In  Bank  v.  Ever^ 
man,  52  Miss.  506,  It  Is  said:  "A  purchasa- 
of  negotiable  paper,  even  after  maturity, 
cannot  be  bound  by  a  secret  equity  In  favor 
of  an  entire  stranger  to  the  paper,  of  which 
he  neither  had  knowledge  nor  anything  to 
put  him  upon  Inquiry. "  To  the  same  effect 
see  Crosby  v.  Tanner.  40  Iowa,  136,  where 
•om*  autbuities  are  cited,  and  the  reason 
tot  tbe  rale  quoted  from  an  opinion  1^  Chan- 


cellor Kent  It  seems  dear  that  the  note  In 
plaintiff's  hands  is  not  subject  to  the  latent 
claims  of  the  appellant  and  for  that  reoaim, 
so  far  as  Mohr  and  Kowalsky  are  conconed. 
the  conclusion  of  the  court  that  tbe  latter 
should  take  nothing  was  correct 

As  to  the  other  respondent  In  the  action, 
the  appellant  asks  no  relief  In  his  complaint 
This  Is  the  law  of  the  case.  Mohr  t.  Byrne, 
64  Pac.  257.  Consequently,  be  has  no  groond 
of  appeal. 

The  Jndgm^t  should  be  affirmed. 

We  concur:   COOPEB,  O.;  SMITH,  O. 

PER  CURIAM.  For  the  reasom  given  In 
the  foregoing  opinion,  ttie  Judgment  li  al- 
flrmed. 

(135  Cfti.  m 
PEOPLB  T.  MILLER.   <Cr.  76S.)* 
OSapreme  Court  of  California.  Dee.  18.  IIN^) 

HOiaCIDB— CONFESSION— ADMISglBILirr—CIBr 
OUHSTANCES— WITNESS— CROSS- 
EXAMINATION. 

1.  On  a  trial  for  manslanshter,  a  witness  tee* 
tified  that  after  the  homicide  the  defendant 
made  a  volnntary  statement  wkhont  threats 
or  offer  of  reward  or  immiioity.  Defendant's 
coQDSttl  requested  leave  to  inquire  as  to  the 
conditiODs  under  which  the  statement  was 
made.  The  request  was  refused,  and  the  wit- 
ness testified  that  defendant  was  asked  why 
he  killed  deceased,  and  answered  '*that  he  was 
CD  his  row,  sod  throwIoR  clods  at  him,  and  be 
told  him  to  get  off,  and  be  would  not  get  off^ 
and  he  got  mad  and  shot  him."  On  eross-ex- 
amiuation  the  witness  testified  that  defendant 
was  under  arrest  at  the  time  the  statement 
was  made,  but  no  furthw  facts  were  developed. 
Beld  that,  thoufch  it  was  error  to  refuse  permis- 
sion to  cross-examine  the  witness,  as  the  sobse* 
qoent  cross-examinatloD  showed  that  defend- 
ant was  not  prejudiced  thereby  the  judgment 
should  not  be  reversed  therefor. 

2.  The  fact  that  a  person  is  under  arrest  at 
the  time  he  makes  a  coufession  does  not  render 
such  confession  inadmissible. 

3.  The  fact  that  defendant  on  trial  for  mur- 
der, iiad  a  bullet  wound  in  his  bend,  and  was 
not  in  the  full  possession  of  his  faculties  at  the 
time  he  made  a  confession,  does  not  affect  Its 
admissibility,  but  may  be  considered  in  deter* 
miniog  its  weight 

In  banc.  Appeal  from  superior  court  Al- 
ameda county;  W.  E.  Greene,  Judge. 

W.  D.  Miller  was  convicted  of  manslaugh- 
ter, and  appeals.  Affirmed. 

J.  M.  McElroy  and  D.  Kinsell,  for  appel- 
lant Tirey  L.  Ford,  Atty  Gen.,  and  A.  A. 
Moore,  Jr.,  Dep.  Atty.  Oen.,  for  the  People. 

HARBISON,  J.  The  appellant  was  con- 
Tlcted  of  manslaughter,  and  sentenced  to  im- 
prisonment in  the  state  prlstfn  for  10  years, 
and  has  appealed  tfao'efrom.  The  only  qaee- 
tlon  presented  upon  the  appeal  is  the  correct- 
ness of  the  ruling  of  the  superior  court  upon 
the  admission  in  evidence  of  certain  state* 
ments  of  the  defendant  made  while  he  wu 
under  arrest 

It  appears  from  the  bill  oi  exceptions  that 
about  a  quarter  after  11  o'clock  ia  the  eT» 
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nine  after  1b«  bomldde  tbe  defendant  was 
•Bleed  TThy  ke  killed  old  man  McFarland  in 
the  mornlnc  and  replied  "that  he  was  <m  his 
row,  and  throwing  clods  at  him,  and  he  told 
him  to  get  off,  and  be  would  not  get  off, 
and  he  got  mad  and  shot  him."  At  the  time 
be  was  asked  the  question  and  made  the 
statement  he  was  lying  on  the  ground  in 
front  of  bis  tent,  and  was  under  arrest  and 
in  charge  of  an  officer.  There  were  a  num- 
ber of  his  f^ow  workmen  present,  and  sev- 
ersl  were  questioning  him  at  once.  One  of 
those  preset  (tbe  witness  Terry)  said,  "Gen- 
tlemm,  let  one  man  ask  him  a  questltMi  If 
anybody  wants  to  ask  bim,"  wherenpcm 
Jonesi  one  of  those  preeent,  asked  the  def  Aid- 
ant tbe  above  question,  to  which  the  de- 
foidant  made  the  above  statement.  Before 
giving  tbe  statement  of  tbe  defendant  tbe 
witness  Terry  bad  teatlfled,  In  answer  to 
qnestiiHis  by  the  district  attorney,  that  the 
statement  by  the  d^endant  was  free  and 
vcdnntaiy  on  his  part,  and  that  there  had 
been  no  threats  or  otter  of  reward  or  Immu- 
nity from  punishment,  nor  did  any  one  teU 
him  it  would  be  better  for  blm  to  make  a 
Btatemoit,  or  worse  if  be  did  not,  or  try 
to  Indace  him  to  make  a  statement  Upon- 
bis  being  tbereupcm  asked  to  give  the  state- 
matt  the  counsel  for  the  defendant  request- 
ed pennissl<xi  to  ask  tbe  witness  some  qnenh 
tkms  showing  tbe  conditions  under  which 
the  statement  was  made.  Tbe  court  declin- 
ed to  grant  this  request  saying  that  tbey 
cooM  question  him  upon  cross-examinatkHi. 
Tbe  court  also  made  a  similar  ruling  during 
tiie  lamination  of  the  witness  Jones.  Be- 
fore any  confession  of  a  def^idant  can  be 
offered  in  evidence,  It  must  be  shown  by  tbe 
prosecution  that  it  was  voluntary,  and  mode 
wltbovt  any  previous  inducement  or  by  rea- 
lon  of  any  Intimidation  or  threat  This  is 
«  preliminary  question  upon  tbe  admissibil- 
ity of  tbe  testimony,  addressed  to  tbe  court 
and  to  be  determined  by  it  and  not  by  tbe 
Jury.  Upon  socb  preliminary  Inqntry  the 
court  should  permit  a  croes-examination  of 
the  witness  for  the  purpose  of  showing  tbe 
particular  circumstances  under  which  the 
confession  was  made,  before  permitting  the 
confession  itself  to  be  given  In  evidence.  A 
refusal  to  permit  such  croes-e^mlnatlon  will 
not  however,  Justify  a  reversal  of  the  Judg- 
ment when  It  appears  from  the  record  that 
the  defendant  was  not  prejudiced  thereby. 
If  tbe  cross-examination  of  the  witness  after 
the  confession  has  been  given  In  evidence 
fails  to  show  that  it  was  not  given  volun- 
tarily, or  falls  to  impeach  his  previous  testi- 
mony in  that  respect  It  Is  evident  that  the 
defendant  was  not  prejudiced  by  being  re- 
fused a  prior  cross-examination.  Tbe  only 
addltl<mal  facts.sbown  on  tbe  eroes-examlna*- 
tlon  of  tbe  witness  THry  were  that  the  de- 
fendant was  under  arrest  at  the  time  the 
confession  was  made,  and  that  there  was  a 
CBowd  of  about  SO  people  there,  and  that  tbe 
cfflew  In  whose  cbarge  be  was  declared  to 


one  at  them  that  be  would  protect  bis  pris- 
oner. It  was  not  shown  that  there  was  any 
manifestation  by  tbe  people  against  tbe  de- 
fendant or  any  threats  towards  him  on  the 
part  of  (tny  one;  and  the  mere  fact  of  bis 
being  under  arrest  did  not  take  away  tbe 
roluntaiy  character  of  his  confession,  or  ren- 
der It  Inadmissible.  People  t.  Devine,  46 
CaL  46.  Cross-examinatJon  of  the  witness 
Jones  failed  to  elicit  anything  tending  to 
contradict  bis  previous  testimony  as  to  the 
volimtary  character  of  tbe  confession. 

Testimony  was  given  upon  the  cross-ex- 
amlnatim,  and  also  by  otha  wltueues,  tend- 
ing to  show  that  by  reason  of  a  bullet 
wound  In  bis  head,  the  defendant  was  not  in 
the  full  possession  ot  his  faculties  at  the 
time  be  made  the  statement  In  reply  to 
Jones.  This,  however,  did  not  afTect  tbe  ad- 
missibility In  evidence  of  tbe  -confession  It- 
self, but  was  evidence  to  be  considered 
the  Jnry  In  determining  tbe  wel^t  or  tf- 
fect  to  be  given  to  it 

The  Judgment  Is  affirmed. 

We  concur:  BBATTT,  0.  J.;  OAROUTTB^ 
J.;  VAN  DYKE,  J.;  McFARLAND.  J.;  BBN- 
BHAW.J.;  TBMFLB,  J. 


036  Gal.  61) 
PBOPIA  T.  ROSS.   (Or.  672.)^ 
CSnpreme  Court  of  California.  Dea  1%  1901.) 

CRIUINAL  LAW  —  APPEALS  —  CBRnFICATS  OV 
PROBABLE  CADSB  —  ORDER  AFTER  JUDQ- 
HBNT— POWER  OF  A  JUSTICS-APPUCATION 
TO  THE  COURT. 

Under  Pen.  Code,  I  1M3,  providing  for 
certificate  by  the  trial  judge  or  a  justice  of  the 
BuiH-eme  court  of  probable  cause  for  appeaiios 
from  a  Judgment  of  conviction  of  a  crime,  but 
not  from  an  order  entered  after  Jiidgment  a 
justice  of  the  supreme  court  wlH  not  grant  such 
certificate  on  an  appeal  from  an  order  for  tbe 
execution  of  a  capital  sentence,  but  the  spplii 
cation  for  certificate  or  snperaedeas  shoulo  bs 
made  to  the  couil. 

In  banc.  Peter  Boss  was  convicted  of  mur- 
der and  sentenced  to  be  banged,  and  appeal- 
ed. On  the  judgment  being  affirmed  (66  Pac. 
229)  and  the  cause  remanded,  an  order  was 
entered  fixing  the  date  of  execution,  from 
which  he  appealed;  and,  his  request  for  a  cer- 
tificate 'of  probable  cause  for  appeal  having 
been  denied  by  the  trial  judge,  be  applied  to 
the  chief  Jtutlce  of  the  supreme  court  for 
such  certlflcat&  AppUcathm  dnded. 

BEATIT,  O.  J.  The  defendant  was  con- 
victed of  mnrder  and  sentenced  to  be  bang- 
ed. On  appeal  to  the  supreme  court  tbe  Judg- 
ment was  affirmed,  and  the  cause  remanded 
to  tbe  superior  court  for  further  proceedings. 
Tbe  defendant  was  thereuppn  brongbt  be- 
fore that  court  and,  his  various  objections 
being  overruled,  FMday,  the.lOtb  of  January, 
1002,  was  designated  as  the  date  for  carrying 
the  sentence  into  execution.  From  this  or- 
der the  defendant  Immediately  appealed,  and, 
bis  request  fpr  a  certlficata  of  probabls  oau^ 
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for  the  appeal  having  been  dented  by  the  trial 
Judge,  be  applies  to  me,  as  one  of  the  justices 
of  the  supreme  court,  for  a  certificate  that 
in  my  opinion  there  Is  probable  cause  for  his 
appeal.  His  object  In  making  this  applica- 
tion Is,  of  course,  to  secure  a  stay  of  the  ex- 
ecution until  bis  appeal  can  be  heard,  trnd,  he 
assumes  that  my  certificate  would  have  that 
effect.  There  Is,  however,  grave  doubt  wheth- 
er this  assumption  is  well  founded,  and  reli- 
ance upon  it  might  prove  to  have  been  a  fatal 
mistake.  The  statutory  provision  relating  to 
certificates  of  probable  cause  Is  found  in  sec- 
tion 1S43  of  tie  Penal  Code,  which,  in  terms, 
embraces  only  appeals  from  judgments,  and 
does  not  embrace  appeals  from  orders  after 
judgment.  It  has  sometimes  been  assumed 
In  the  dlBcusBlon  of  other  matters  tliat  the 
provision  would  be  construed  as  applying  to 
appeals  such  as  the  present  (People  v.  McNul- 
ty,  95  Cal.  594,  80  Pac.  063);  but  the  proper 
construction  of  the  law  has  never  been  set- 
tled by  a  decision  of  the  court,  and,  Of  course, 
cannot  be  settled  by  any  decision  or  order 
that  I  might  make  without  the  concurrence  of 
my  associates.  In  the  McNulty  Case  all  that 
was  decided  was  that  an  appeal  from  an  or- 
der fixing  the  date- for  executing  a  capital 
sentence  does  not,  proprlo  vigore,  stay  the  ex- 
ecution. In  making  this  decision  it  was  said, 
arguendo,  that  a  certificate  of  probable  cause 
from  the  trial  judge  or  from  a  justice  of  this 
court  would  be  necessary,  but  the  case  did 
not  call  for  a  decision  that  such  a  certificate 
would  be  sufficient,  to  operate  a  stay,  and  the 
question  was  therefore  not  decided.  In  Peo- 
ple V.  Durrant  119  Gal.  54,  50  Pac.  1070,  and 
Id.,  119  Cal.  208,  51  Pac.  185,  the  application 
was  made  to  and  acted  npon  by  all  the  jus- 
tices. It  was  in  fact  an  application  to  the 
court  for  a  supersedeas  in  aid  of  its  appellate 
jurisdiction,  and  was  dealt  with  as  such.  I 
think  the  proceedings  in  that  case  indicate 
the  opinion  of  the  court  as  to  the  proper  prac- 
tice In  all  similar  cases,  and  I  shall  conform 
to  It,  not  only  because  It  is  a  proper  and  com- 
n.eiidable  practice,  but  more  especially  be- 
cause, while  my  power  in  the  premises  Is 
doubtful,  that  of  the  court  is  beyond  question. 
I  may  add  that  in  my  opinion  there  are  sub- 
stantial grounds  upon  which  the  legislature 
may  be  supposed  to  have  intended  to  make  a 
diff'erent  rwle  as  to  the  stay  of  proceedings 
upon  an  appeal  of  this  character  and  an  ap- 
peal from  a  final  judgment  On  appeals  from 
the  Judgment  a  stay  of  proceedings  may  be 
safely  and  properly  granted  by  the  trial  judge, 
or  by  a  single  Justice  of  the  supreme  court, 
because  no  serious  inconvenience  can  'result 
from  his  mistake  if  it  turns  out  that  In  the 
Opinion  of  the  court  the  judgment  Is  free 
frtm  error.  But  on  appeals  from  orders  such 
as  that  in  (juestion  here,  where  the  effect  of  a 
stay  would  generally  be  to  make  another  or- 
der of  the  same  kind  necessary,  from  which 
a  new  appeal  could  b&  taken,  the  mere  doubts 
of  a  single  judge.  If  he  could  act  alone,'  might 
resalt  in  the  indefinite  postponement,  or  eved 
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tiie  ultimate  iK-eventlon,  of  the  execution  of  a 
capital  sentence  in  a  case  where  the  court  on 
the  hearing  would  find  no  ground  for  qnefr- 
tlonlng  the  propriety  of  the  order  or  orders 
appealed  from.  In  such  a  case  the  granting 
of  the  stay  must  depend  upon  some  apparent 
merit  in  the  appeal,  and  that  la  a  maner 
which  the  court  alone  is  competent  to  decide. 
The  decision  should  be  made  by  the  trlbiinal 
npon  which  the  responsibility  rests. 

For  these  reasons,  I  shall  decline  to  act  up- 
on the  petition,  leaving  the  appellant  at  liber- 
ty to  apply  to  the  court  for  a  supersedeas,  ac- 
cording to  the  practice  in  Durrant's  Oase. 


(6  CaJ.  unrep.  830) 
PEOPLE  V.  LAPIQTJE.   (Or.  793.)  i 
(Supreme  Court  of  California.   Dec.  17,  1901.) 

CRIMINAL  LAW— FORGBRT-OBNUINBNESS  OF 
SIQNATDRB  —  BVIDENCB  ~  EXPERT  TEST!'- 
MONT  —  FROVINCB  OF  JURY  —  NNANCIAL 
WORTH  OF  PROSSCUTOR-SUFFIClBNCY  OP 
INFORMATION— HARHLB88  BRROR— VBRDICT 
— INSTRUCnONS— NEW  TRIAL— NBWLT-DI8- 
COVBRED  EVIDENCE. 

1.  The  infoi-matloa  charged  defendant  with 
forging  a  note  purporting  to  liave  been  execut- 
ed to  L.  by  M.,  and  also  with  forging  Li.'8  in- 
dorsement, and  with  uttering  such  forged  in- 
strument. At  the  trial  the  court  withdrew  the 
cbarge«  as  to  the  indorsement  and  uttering,  and 
instructed  the  jui-y  to  consider  only  the  charge 
of  forging  the  note  itself.  Held  that,  the  first 
charge  bein^  sutUcient  in  itself,  the  contention 
of  defeudunt  on  demurrer  that  the  information 
was  fatally  defective  by  the  insufficiency  of  the 
other  charges  was  without  merit. 

2.  By  the  withdrawal  of  the  alleged  defectiTO 
charges,  and  the  instruction  given  to  the  jury 
that  they  should  consider  only  the  charge  ad- 
mitted to  be  snttldent,  any  error  which  may 
have  been  made  In  overrnliius  the  demurrer  to 
the  information  was  rendered  harmless. 

3.  On  a  prosecution  for  forgery,  wherein  gen- 
nine  specimens  of  the  handwnting  of  defendant 
and  of  prosecuting  witness  were  introduced,  an 
expert  on  handwriting  compared  these  exhibits, 
in  the  presence  of  the  jury,  with  the  signature 
to  the  note  alleged  to  have  been  forged,  and 
illustrated  by  drawiugs  on  a  blackboard  and  by 
photographs  the  points  of  similarity  and  dis- 
Bimilarity  between  them,  and  gave  his  opinion 
that  the  signature  to  the  note  was  copied  from 
the  gf-nuiue  signature  of  the  prosecutor.  There 
was  evidence  that  defendant  had  had  an  oppor- 
tunity to  make  sudi  copy.  Held  that,  the  gen- 
uineness of  the  signature  being  a  question  for 
the  jury,  the  appellate  court,  not  having  the 
various  examples  of  handwriting,  blackboard 
illustrations,  and  photographs  before  them^ 
would  not  say  that  the  evidence  did  not  juatiCy 
the  jury  iu  finding  defendant  guUty  of  forgiag 
the  signature. 

4.  On  a  i»osecution  for  foi^ery.  wherein  the 
prosecutor  testified  that  he  did  not  sign  the 
note  in  question,  and  two  other  witnesses  tes- 
tified that  he  had  admitted  the  signature  to  be 
genuine,  newlj'-discovered  evidence  that  the 
prosecutor  had  admitted  that  the  signature  to 
the  note  bad  been  placed  there  by  himself  is 
not  ground  for  a  new  trial,  since  it  was  merely 
cumulative  and  impeaching. 

5.  On  a  proserution  for  forgery,  evidence  that 
the  party  whow  name  was  alleged  to  have  been 
forged  had  money  in  bank  and  a  house  ftee 
from  incumbrances,  and  that  defendant  Ime^ 
him  to  be  a  man  of  means.  U  admissible  to 
show  the  motive  for  the  forgery. 

6.  An  instruction  to  the  jury  in  a  prosecotion 
for  forgery  that,  "if  the  proaecutipn  does. not 
show  or  establish  h}'  proof  sufflaeui  to  cou- 

■Rsnrsed  in  buie.  See  <8  Pac^,  136  CiU.  601. 
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Tince  TOO  bejond  a  reasonable  doubt  that  tbe 
defendant  had  no  aotfaortty  to  sign  the  name" 
of  the  prosecutor,  "then  you  must  acquit  tbe  de- 
fendaat."  takeo  in  connection  with  other  in- 
structioas  implying  that  tiie  jury  must  also  be 
satisfied  aa  to  tbe  falie  character  of  the  signa- 
tore  and  that  it  was  made  by  defendant,  is  not 
prroneoos,  as  assuming  that  defeodant  made 
the  signature  in  queation. 

7.  Ou  a  prosecution  for  forgery,  under  an 
information  containing  three  s^imrate  charges, 
tbe  first  of  which  was  sufficient,  the  court  in- 
structed the  jury  to  disregard  the  second  two 
charges,  and  to  consider  only  the  tirat.  Held, 
that  the  jury  was  presumed  to  have  obeyed  the 
instruction  of  the  court,  and  their  Teraict  of 
"goilty  as  (dutrged  in  the  informatioD"  was 
mndent. 

CommisalonenB*  decision.  Department  1. 
Appeal  from  superior  court,  city  and  coun^ 
of  San  Francisco;  F.  H.  Dunne,  Judge. 

From  a  Judgment  conrlcting  John  Laptqne 
of  torsery,  and  an  order  denying  his  motion 
for  a  new  trial,  he  appeals.  Affirmed. 

Theodore  J.  Roche,  for  appellant  Tlrey 
li.  FovA,  Atty.  Gen.,  A.  A.  Moore,  Jr.,  Dep. 
Atty.  Qea.,  and  Lewis  Bylngton,  Dlst  Atty^i 
tor  the  People. 

GRAY,  C.  The  defendant  -wob  conrlcted 
of  forgery,  and  sentenced  to  nine  years  in 
tbe  state  prison.  He  appeals  from  the  Judg- 
ment, and  from  an  order  denying  bis  motion 
for  a  new  trial. 

1.  Appellant  contends  that  the  information 
is  insufficient,  and  that  the  demurrer  there- 
to should  bnve  been  sustained.  The  Infor- 
mation charged  defendant  with  forging  an 
lustrum  CD  t  In  writing  cMislstlog  of  a  prom- 
issory note  for  $800,  purporting  to  be  exe- 
cuted to  one  Ixiulse  t^garde  by  one  Maysou- 
nare,  with  intent  to  defraud  the  said  May- 
BounaTe.  The  Information  further  charges 
tiiat  defendant  forged  the  Indorsement  of 
the  name  "Louise  I^garde"  on  the  back  of 
said  Instrument  in  writing,  and  also,  with  In- 
tent to  defraud  said  Maysounave,  uttered, 
published,  and  passed  said  foiled  Instrument 
as  true  and  genuine.  It  Is  conceded  that 
this  information  charges  but  one  offense. 
People  V.  Leyshon,  108  Cal.  440,  41  Pac.  480; 
People  V.  Dole,  122  Cal.  486,  55  Pac.  581,  68 
Am.  St  Rep.  50.  It  is  cfAteoded,  however, 
that  the  information  must,  for  the  purpose 
of  determining  the  sufficiency  of  its  allega- 
tions, be  treated  as  If  It  was  intended  to 
charge  three  distinct  offenses,— the  first  be- 
ing the  forgery  of  the  note;  tbe  second,  the 
forgery  of  the  Indorsement;  and,  third,  tbe 
uttering  of  the  forged  Instrument;  and  It  is 
claimed  that  tbe  information  falls  to  state 
tbe  time  and  place  of  the  forging  of  tbe  In- 
dorsement and  therefore  the  Information  Is 
fatally  defective.  We  do  not  think  this  can 
be  true.  The  Information  is  fnll  and  com- 
plete as  to  tbe  charge  of  forging  tbe  note. 
Indeed,  It  seems  to  be  conceded  that  the  In- 
formation states  facts  sufficient  to  sbow  that 
defendant  committed  tbe  crime  of  torgerj 
as  to  the  note,  and  we  think  this  cOTicessIon 
la  well  founded.  A  reason  for  disregarding 


that  portion  of  the  Information  relating  to 
tbe  indorsement  and  also  the  portion  relat- 
ing to  the  uttering  and  passing  of  the  Instru- 
ment, arose  at  tbe  trial.  There  was  no  evi- 
dence tending  to  show  any  uttering  or  pass- 
ing of  the  Instrument  as  Indorsed,  and  no 
evidence  that  tbe  indorsement  of  the  name 
"Louise  Lagarde"  was  forged;  and  accord- 
ingly the  Jury  were  Instructed  by  the  court 
that  as  to  those  charges  tbe  prosecution  had 
failed  to  make  out  a  case  and  defendant 
could  not  be  found  guilty  thereon.  The 
court  withdrew  these  two  chaises  from  the 
consideration  of  the  jury,  and  Instructed  the 
Jury  that  they  were,  to  consider  the  evidence 
and  determine  the  facts  with  regard  only  to 
tbe  chai^  of  forglug  the  note.  Tbe  case 
then  went  to  the  Jury  on  the  single  charge 
last  referred  to,  and  any  error  that  may 
have  been  made  In  overruling  the  demurrar 
to  the  Information  was  thus  rendered  haiin-' 
less  to  the  defendant. 

2.  It  is  next  urged  that  tbe  evidence  la 
Insufficient  to  Justify  the  verdict  In  that  it 
was  not  shown  that  defendant  forged  the 
signature  to  tbe  note.  Upon  tbe  trial  May- 
sonnave  testified.  In  substance,  that  the 
name  signed  to  tbe  note  In  question  was  not 
signed  by  him  or  with  his  authority.  The 
note  alleged  to  have  been  forged  was  intro- 
duced In  evidence,  and  this  was  followed 
with  exhibits  of  the  handwriting  of  defend- 
ant and  of  Maysotmave,  An  expert  witness 
on  handwriting  <Kytka  by  name)  compared 
tb.ese  various  exhibits  with  tbe  signature  to 
the  note  In  the  presence  of  the  jury,  and 
pointed  ont  and  illustrated  by  drawings  on  a 
blackboard  and  by  photographs  the  points 
of  similarity  and  dissimilarity  between  the 
handwriting  of  the  defendant  and  the  sig- 
nature to  the  note.  He  also  compared  the 
handwriting  of  Maysounave  with  the  signa- 
ture In  the  same  way.  He  also  similarly 
illustrated  and  gave  It  as  his  opinion  that 
the  signature  to  the  note  was  copied  from  a 
genuine  signature  of  Maysounave,  regarding 
which  there  was  some  substantial  evidence 
tending  to  show  that  It  had  been  In  the  pos- 
session of  defendant  at  a  time  when  he 
might  have  copied  from  It  the  said  signature 
to  the  note.  The  witness  Kytka  did  not  In 
so  many  words  give  It  as  his  opinion  that  the 
signature  to  the  note  was  In  the  same  hand- 
writing as  the  admitted  exhibits  of  defend- 
ant's handwriting,  but,  so  far  as  we  can 
discern  from  the  record  before  us,  be  made  It 
to  appear  by  his  illustrations  and  compari- 
sons that  they  were  all  written  by  the  same 
hand.  These  various  examples  of  handwrit- 
ing and  illustrations  on  tbe  blackboard  and 
photographs  are  not  before  us,  and  conse- 
quently we  are  not  In  a  proper  position  to 
review  the  action  of  the  Jury  on  the  ques- 
tions of  fact  vital  to  the  case.  This  can  be 
best  illustrated  by  quoting  from  an  Instruc- 
tion given  to  tbe  jury,  at  the  request  of  ap- 
pellant, as  follows:  "In  regard  to  the  sig- 
nature In  question,  the  Jury  Is  at  liberty  to 
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use  fbefr  own  Judgment  and  kaowl«<Mre  In 
matteTB.ot  bfuid writing,  and  are  not  l^ally 
compelled  to  follow  the  opinion  of  any  bond' 
wiiting  expert  The  question  of  the  genuine- 
ness or  falsity  of  the  signature  Is  to  be  de- 
cided not  accwdlng  to  the  testimony  (tf  ex- 
perts <mly,  bat  by  the  Jury,  thems^Tes,  from 
tiielr  own.  comilderatlcni  of  Ihe  exhibits  be- 
ton  them."  Tbe  defendant  cannot  be  heard 
to  say  that  the  above  is  not  good  law,  and, 
If  it  Is  good  law.  It  will  be  readily  seen  that 
the  jory  had  advantages  for  arriving  at  the 
trutti  respecting  the  facts  which  we  do  not 
possess,  and  it  would  th««fore  not  be  prop- 
er to  attmpt  here  to  rei^lew  its  action.  For 
the  same  reason.  It  is  onneeesaary  to  review 
the  somewhat  extended  argument  of  oounael 
for  appellant  oa  this  point 

8.  One  of  the  grounds,  ot  the  motion  for 
new  trial  was  newly-discovered  evidence 
shown  1^  an  affidavit  In  which  the  affiant 
stated,  in  substance,  that  Maysonnave  had 
im  a  certain  occasion  admitted  that  tbe  sig- 
nature to  the  note  In  qoestton  was  placed 
thm  by  himself.  This  kind  of  evidence 
would  tend  only  to  contradict  and  lmpea<^ 
the  witness  Maysounave,  and  newly-discov- 
ered evidence  of  this  character  Is  not  ground 
for  a  new  trial.  Fettle  tr.  Looi  Tung,  90 
CaL  877,  27  Pac.  29S,  Two  witnesses  testi- 
fied at  the  trial  that  tb»  prosecuting  wit- 
ness admitted  that  tbe  signature  was  genu- 
ine, Tho  pewAy-dlscovered  evidence  was 
^erefore  mer^  cumulative,  which  Is  an- 
othw  .reason  tm  reacting  tt^  a  ground  tor 
new  trlai 

1  4*>That  Maysonnave  was  a  man  of  some 
means,  and  .the  defendant  knew  that  fact 
W(AB  proper  to  be  shown  as  indicating  motive 
tor  the  forgery.  He  would  hardly  forge  the 
signature,  of  a  man  known  by  him  to  be  exe- 
catton  proof,  if  he  bitended  to  force  payment 
tbe  alibied  maker  of  the  note^  as  It  ap- 
pears be  attempted  to  do  in  this  case.  The 
objections  to  the  questions  as  to  tiie  mon«y 
in  the  bank  -to  Maysounave's  credit  and  as 
to  his  lodging  boose  being  free  from  incum- 
tnwices,  woe  thraefore  properly  overruled. 
There  was  other  evidence  In  tiie  case  tend- 
ing to  show  that  defendant  knew  tiie  sol- 
vent condltiwi  of  Maysounave. 

9.  The  court  instructed  the  Jury  that  "if 
tbe  prosecnthm  does  not  show  or  establish 
by  proof  sufficient  to  cimvlnce  you  beyond  ail 
reascmable  doubt  tiiat  the  defraidant  bad  no 
anthwlty  to  sign  the  name  of  Philip  May- 
sonnave, then  yon  mint  acquit  the  d«Caid> 
ant"  This  Instnicticxi  is  conqtlalned  of  as 
assuming  that  defendant  did  sign  the  name 
of  the  complaining  witness  to  the  note.  We 
see  no  such  assumption  in  it  even  standing 
alone;  but  it  does'  not  stand  alone.  Tbe  oth- 
er liwtFuctions  clearly  Imply  that  tiie  Jury 
must  also  be  satisfied,  as  to  the  false  char* 
acter  of  the  signature,  a^d  that  it  was  writt 
ten  the  band  of  defendant.  That  the  In* 
structlons  must  be  read  togetberj  rad  so  con- 
strued, has.  been  frequently  iirid. .  TSts  ^oset 
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cuting  witness  testified  that  he  did  not  an- 
thwisse  anybody,  to  sign  the  note  for  blm. 

6.  The  verdict  of  "guilty  as  charged  In  thd 
Informatttm"  is  sufficient  By  the  Instmc- 
Uons  of  the  oonrt  the  only  part  of  the  In- 
formatitm  snlnnltted  to  tiieir  consideration 
was  the  charge'  as  to  the  torgety  of  tbe  note 
Itself.  AU.rise  was  cleariy  withdrawn,  and 
the  Jury  Instructed  to  disregard  it  Th^  are 
presumed  to  haVe  obeyed  tiie  instruction,  and 
their  verdict  wlU  be  api^ed  to  the  informa- 
tion as  It  was  finally  submitted  to  them. 

There  are  some  other  obJectitHis  urged  by 
appellant  but,  on  examination,  we  think 
they  are  not  of  a  cbaractor  to  require  special 
dlscnsrion. 

We  find  no  prejudicial  error  in  the  recwd, 
and  advls^  that  the  Jodgm^  and  order  ap- 
pealed from  be  affirmed. 

We  concur:   HAYNBS,  -a;  SMITH.  0. 

PER  CURIAM.  For  the  reasmis  given  In 
the  foregoing  opinion,  tbe  Judgment  and  or^ 
der  appealed  ftx>m  are  affirmed. 

(US  Cftl.  104) 

PEOPLE  v.  DAILY.    (Cr.  7S7.) 

(Sapreme  Court  of  California.    Dec.  16,  1901.) 

HOHICIDB— WITNESSBS  —  CHILDREN  —  COHPBI- 
TBNCT— QUESTION  FOR  COURT— BTIDSNCB-^ 
ADHIS8IBILITT  —  TBIAL  —  BTATBHBNT  OV 

COURT— OPINION. 

1.  Whether  a  boy  nine  jfeara  old  is  competent 
to  testify  in  a  prosecution  for  oiiirder  is  a 
question  within  the  discretion  of  the  conrt 

2.  Evidence,  in  a  prosecotion  tor  murder,  ot 
a  conrersation  between  defendant  and  deceas- 
ed shortly  before  the  homicide,  is  not  tnad- 
mistfible  because  there  were  prior  conversations 
which  the  witness-had  not  heard. 

3.  In  a  prosecution  tor  murder,  allasion  to 
the  fact  that  defendant  was  admittedly  sane 
was  made  in  the  argument  by  the  prosecuting 
counsel.  Defendants  counsel  afterwards  ask- 
ed  leave  to  reply  to  such  statement.  In  the  en- 
sain£  conversation  the  court  stated  that  the 
question  was  whether  defendant  was  insane  at 
the  time  of  the  homldde.  Counsel  said,  "And 
tbe  question  whether  he  Is  sane  now  or  not 
is  not  an  issue?"  to  which  the  court  replied, 
""It  is  only  a  matter  of  argument  as  to  what  his 
condition  of  mind  was  at  the  time  of  the  com> 
mfurion  of  the  crime."  The  entire  defense  was 
Insanibr.  if«M,  tiiat  the  use  of  the  word 
"crime '  in  the  statement  by  the  indge  was  not 
prejudidol  to  defendant  as  an  <9mlott  as  to  his 
guilt. 

In  banc.  Appeal  from  superior  court 
Kings  county;  M.  L.  Short  Judge. 

Isaac  Dally  was  convicted  of  murder,  and 
he  appeals.  Affirmed. 

OaspOT  4b  Brown,  for  appellant.  Tlrey  h, 
IfOTd,  Atty.  Oen.T  and  A.  A.  Mowe,  Jr^  Dep; 
Atty.  Oen.,  for  tin  Pe<^e 

McVABLAND,  J.  ,Tbe  defendant  was 
charged  with-  the  mnrder  of  .<me  I<emud 
Metts,  and  was  cMivIcted  of  murder  In  the 
first  degree,  and  sentenced  to  snfFev  the  pen- 
alty of  death.  He  appeals  from  the  Judg- 
ment and  frtm  .an  order  denylBg  a  nwUon 
^oc  anewitviaLi  .....  -i  ;.  .       ,  . 
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There  is  really  no  'doubt  of  appellant's 
^Ut  If  he  was  not  Insane  at  the  time  of  the 
homicide,  and  the  main  contention  of  his 
counsel  is  that  the  jury  should  have  acquit- 
ted him  on  the  ground  of  insanity.  It  would 
be  useless  to  review  the  evidence  liere,  and 
It  Is  enough  to  say  that  it  was  not  so  en- 
tirely insufficient  as  to  warrant  us  In  dis- 
turbing the  verdict. 

There  are  some  exceptions  to  rulings  of 
the  court.  They  are  referred  to  very  con- 
cisely Id  app^ant's  brief,  and  the  refer- 
ence to  some  of  them  Is  so  meager  that  the 
labor  is  thrown  on  the  court  of  exploring  the 
transcript  to  discover  what  the  nature  of  the 
alleged  error  Is;  as.  for  Instance,  "Proposed 
instructions  marked  'B.'  'O,'*  and  'I^'  (Tr. 
fols.  606  to  608)  correctly  state  the  law  of 
the  case,  and  the  court's  refusal  to  give  them 
is  assigned  as  error."  However,,  we  have 
examined  the  rarious  parts  of  the  transcript 
referred  to  as  showing  errors,  and  find  that 
most  of  them  concern  matt«is  too  trivial  to 
be  of  any  importance  or  to  need  special  men- 
tloD.  A  few  or  them  will  be  noticed.  The 
«EC^tIons  to  Instructions  47,  48,  and  49  are 
not  well  taken.  They  are  correct  statements 
of  the  law  as  to  Insanity  and  Intoxication,— 
as  appellant  admits  them  to  be  In  the  ab- 
stract,— and  they  were  applicable  to  the. evi- 
dence In  the  case.  The  proposed  instrucliions 
"B,"  "C,"  and  *'D,"  aslied  by  api>ellant  were 
properly  refused  by  the  court.  The  testi- 
mony of  the  boy  Homer  Dahnken,  nine  years 
old,  was  admitted  over  appellant's  objec- 
tion that  he  was  too  young  to  testify;  but 
that  was  a  question  for  the  trial  court,  who 
had  the  boy  before  H,  to  determine;  and 
there  is  nothing  to  show  that  there  was  any 
error  or  abuse  of  discretion  In  the  premises. 
It  was  not  error  to  admit  the  testimony  of 
the  witness  Leavens  as  to  a  conversation 
which  he  heard  between  the  appellant  and 
the  deceased  shortly  before  the  homicide. 
The  fact  that  there  had  been  some  prior  con- 
versations which  the  witness  had  not  heard 
might  affect  the  weight  of  the  testimony, 
but  not  Its  admissibility.  There  is  nothing 
in  the  objection  to  the  testimony  of  the 
witness  Bnckner.  The  points  as  to  miscon- 
duct of  the  district  attorney  and  the  court 
are  not  well  taken.  It  appears  that  In  the 
concluding  argument  for  the  prosecution 
there  was  an  allusion  to  the  fact  that  the 
appellant  was  then  admittedly  sane.  No  ob- 
jection was  made  at  the  time,  but,  after  the 
district  attorney  had  finished  his  argument, 
appellant's  counsel  asked  leave  to  reply  to 
what  bad  been  said  as  to  appellant's  pres- 
ent insanity.  Some  converBation  then  took 
place  between  court  and  counsel,  in  which 
the  court  said  that  the  question  was  as  to 
a^ellant's  insanity  at  the  time  of  the  homi- 
cide, and  the  jury  would  be  so  instructed, 
and  that  allusions  to  his  state  of  mind  be- 
fore and  after  that  time  were  only  argu- 
ments; and  finally  counsel  for  appellant 
said,,  "And  the  question  whether  he  is  sane 
'  87P.-2 


now^or  not  Is  not  an  Issue?"  to  whI<A  the 
court  replied,  "It  is  only  a  matter  of  argu- 
ment as  to  what  his  condition  of  mind  was 
at  the  time  of  the  commission  of  the  Crime." 
There  was  no  objection  then  made  to  this 
language  of  the  court,  but  it  Is  argued  here 
i^ow  that  the  use  of  the  word  "crime"  was 
Improper,  and  prejudicial  to  the  appellant 
It  Is  quite  ai^rent,  however,  that  the  jury 
mast  have  understood  the  Judge  as  ushig 
this  WOTd  merely  for  the  purpose  fixing 
a  date,  and  not  as  intimating  any  oplplon  as 
to  appellant's  guilt.  This  Is  clear  from  the 
whole  conversation  betiA'een  court  and  coun- 
sel on  the  subject  and  from  all  the  Instruc- 
tions given.  The  fact  that  appellant  kiUed 
the  deceased  under  such  circumstances  that 
the  hmnlclde  was  murder  unless  be  was  at 
the  time  Insane  was  undisputed.  The  en- 
tire defense  was  insanity,  and  the  record 
shows  no  Intimation  of  the  opinion  of  the 
Judge  on  that  subject  Of  course,  a  court 
should  be  careful  to  use  no  word  that  could 
be  construed  by  the  jury  into  an  opinkm  of 
a  defendant's  guilt;  but  in  the  case  at  bar 
the  context  shows  (Nearly  that  the  use  ot  the 
word  now  objected  to  was  witbont  any  i«^tu* 
dice  to  the  appellant. 

The  Judgment  and  Older  an»ealed  from 
are  affirmed. 

We  concur:  BEATTT,  C.  J.;  GAKOUOTB, 
J.;  VAN  DYKE,  J.;  HARBISON,  J.;  TEM- 
PLE, J.;  HENBHAW.  J. 
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GREEKLEAF  v.  JACK  et  al.    (L.  A.  926.) 

(Supreme  Oourt  of  California.   Dec.  23,  1901.) 

CHANQB   OP    VKNITB  —  CIVIL    ACTION  —  RBSI< 
DENCE  OF  PAKTIBS— MOTION— SUFFICIENCY. 

Uuder  Code  Civ.  Proc.  §  3St5,  providing 
for  the  trial  of  actions  in  the  county  in  which 
the  defendnnts,  or  some  of  them,  reside,  a  de- 
fendant in  an  action  against  him  jointly  with 
others  is  not  ^titled  to  a  change  of  venue  to 
the  place  of  his  residence,  though  all  the  other 
defcDdaats  consent. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Sen  Luis  Obispo 
coimty;  E.  P.  Unangst,  Judge. 

Action  by  Mrs.  T.  A.  Greenleaf  against 
Nellie  H.  Jack  and  others.  From  an  order 
denying  defendant  Max  I.  Kosbland's  motion 
for  a  change  of  voiue,  he  appeals.  Affirmed. 

Wax  Blum,  fot  appellant.  Wm.  Shlpsey, 
W.  H.  Spacer,  and  Lester  H.  Jacobs,  for  re* 
spondent 

■  HAYNES,  C.  The  plaintiff,  a  creditor  of 
the  CJounty  Bank  of  San  Luis  Obispo,  a  cor- 
poration, brought  this  action  in  the  county  of 
San  Xjuis  Obispo  against  four  of  its  stock- 
holders to  recover  from  them  the  several 
proportions  of  her  claim  for  which  they  were 
severally  liable  as  such  stockholders.  Said 
Wnk  was  located  In  said  county,  and  that 
was  its  principal  place  of  biisibess.  Defend- 
ant Kosbland  In  due  time  mov^  to  cbang| 
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the  [dace  of  trM  to  the  city  and  county  of 
Ban  Ftanciaco  npon  the  ground  that  said  city 
and  county  was  the  place  of  his  residence. 
Tills  motion  was  dented,  and  Koshland  ap- 
peals from  the  order  denying  it 

G(ddtree  Bros.  Company,  a  corporatltm,  a 
co-defendant  of  Koshland  In  this  action,  and 
also  a  resident  of  the  city  and  connty  ot  San 
Francisco,  prior  to  the  appearance  of  Kosh- 
land, made  a  like  motlra  for  a  change  of 
venue  in  said  action.  Its  motion  Tras  denied, 
and  upon  appeal  this  court  affirmed  the  order 
denying  It  See  Oreenleaf  t.  Jacto  (OaL)  65 
Pac.  1089.  In  that  case  there  was  nothing 
In  the  record  to  show  in  what  county  the  de- 
fendants other  than  Goldtree  Bros.  Gbmpany 
resided.  Here^  howeTra*,  It  la  expressly  shown 
that  the  plaintiff  apd  the  defendants  Nellie 
H.  Jack  and  R.  B.  Jack  were  resldraits  of 
San  Ziuls  Obiapo  connty,  wh^  the  action 
was  broi^ht  On  the  hearing  of  the  motion 
Koahhind  read  and  filed  the  written  consent 
of  all  the  other  defendants  to  the  change  of 
the  place  of  trial  to  San  Francisco.  Thbi  con- 
sent cooM  not  operate  to  authorize  the 
change.  The  cause  of  action  arose  In  San 
Lola  Obispo  county,  and,  some  of  tiie  defend* 
ants  residing  there,  it  was  the  right  of  the 
plalntlfl  to  bring  and  prosecute  the  action 
In  that  county,  and  the  consent  of  the  resi- 
dent defendants  to  change  the  place  of  trial 
to  anotho:  county  could  not  take  away  that 
right  It  was  expressly  held  in  Oreoileaf 
T.  Jacks,  supra,  that,  to  entitle  the  moving 
party  to  a  change  of  venue  under  section 
306,  Code  Glv.  ProC;  'it  must  be  made  to 
appear  that  none  of  the  defendants  resided 
In  San  Luis  Obispo  county."  See,  also, 
Heame  v.  De  Young.  Ill  Cal.  373,  43  Pac. 
HQS,  there  cited.  On  the  authority  of  those 
cases  it  is  apparent  that  the  order  appealed 
from  should  be  affirmed. 

At  the  last  term  of  this  court  at  Los 
Angeles  respondent  filed  a  motion  to  dis- 
miss the  appeal  herein  upon  grounds  arising 
since  this  appeal  was  taken,  and  which  do 
not  in  any  manner  affect  the  regularity  or 
validity  of  the  appeal;  but  In  view  of  our 
conclusion  upon  tiie  merits  of  the  appeal, 
these  grounds  need  not  l>e  stated,  nor  the 
motion  considered.  We  therefore  advise  that 
the  order  appealed  from  be  affirmed  and  said 
motion  dismissed. 

We  concnr:    GRAY,  C;  COOPER,  O. 

PER  CURIAM.  For  the  reasons  givep  in 
the  foregoing  opinion,  the  order  appealed 
from  is  affirmed,  and  the  motion  dismissed. 

(135  Cal.  Se) 

WITHERSPOON  v.  CROSS  et  al.   (L.  A. 
1,091.) 

(Supreme  Court  of  California.    Dec.  14.  1901.) 

ATTACHMENT— SUIT    ON  BOND-FBRISHABLB 
PHOPERTT— DETERIORATION  IN  VALUE 
— DAHAQBS— SALE. 
1.  Where  a  stock  of  gruoeries  and  provisions, 
fome  lumber,  anil  two  camp  outfits  were  at- 


tached, and  there  was  testimony  that  the  nat- 
ural depreciation  in  the  value  of  the  groceries 
end  provisions  was  $200  to  i^SO.  and  that  the 
camp  outfits  were  worth  $l50  less  than  they 
were  when  seized,  and  it  appeared  that  the 
lumber  was  sold  for  S216  less  than  It  was 
worth  at  the  time  of  the  seiEure,  a  finding  in 
action  on  the  bond  that  the  property  was  dam- 
aged to  the  extrat  of  9000  was  supported  by 
the  evidence. 

2.  Under  Code  Civ.  Proc.  H  547,  548,  provid- 
ing that,  it  attached  property  be  perishable,  it 
shall  be  sold  by  the  soei-iff,  and  that,  when  it 
is  made  to  appear  that  the  interests  of  the  par- 
ties will  be  beat  subserved  by  the  sale  of  at- 
tached property,  the  court  may  order  it  sold, 
the  sheriff  has  no  authority  to  sell  property  not 
subject  to  speedy  decay,  without  an  order  of 
court. 

CommlssIonerB*  decision.  Department  2. 
Appeal  from  superior  court,  Los  Angeles 
county;  Luclen  Shaw,  Judge. 

Action  by  Gavin  WItherapoon  against  John 
Cross  and  another.  From  a  Judgment  in 
favor  of  plaintiff,  defendants  appeal.  Af- 
firmed. 

A.  P.  Thompson,  for  ajvellanta.  W.  T. 
Craig,  ffar  reBpondoit 

HAYNES,  C.  This  action  Is  upon  an  un- 
dertaking on  attachment,  to  recover  damages 
alleged  to  have  been  sustained  by  the  as- 
signor of  plaintiff  by  reason  of  the  deprecia- 
tion In  the  market  value  of  certain  personal 
property  belonging  to  said  assignor,  while 
said  property  was  held  under  attachment. 
The  appellants  were  the  sureties  upon  said 
attachment  bond.  The  action  In  which  said 
writ  of  attachment  issued  was  brought  by 
A.  P.  Cross  against  George  W.  Laing  and 
others,  to  recover  the  sum  of  |1,0S4.10;  and 
under  said  writ  personal  property  belonging 
to  said  Laing  of  the  value  of  $2,000  or  over 
was  attached  on  February  3,  189S,  and  talcen 
into  the  possession  of  the  sheriff,  and  so  re- 
mained until  January  12,  1899,  when  Judg- 
ment In  said  action  was  rendered  in  favor  of 
said  Laing,  whereby  the  attached  property 
was  released.  This  action  upon  the  attach- 
ment bond  was  tried  by  the  court  without  a 
jury,  findings  were  filed,  and  judgment  for 
the  plaintiff  In  the  sum  of  $500  was  entered, 
and  defendants  appeal  from  the  judgment 
and  an  order  denying  their  motion  for  a  new 
trial.  The  court  found  that  the  property 
levied  upon  and  taken  Into  the  possession 
of  the  sheriff  consisted  of  "one  lot  of  gro- 
ceries and  provisions,  49,ft40  feet  of  lumber. 
3,000  feet  of  track  Iron,  one  lot  of  tools,  14 
cars,  1,200  feet  of  water  pipe,  nine  screens, 
two  camping  outfits,  two  sheds,  and  two 
bunk  houses";  that  the  market  value  of  said 
property  at  the  time  It  was  seized  under  the 
writ  was  $2,000.  The  court  further  fouud 
"that  at  the  time  said  property  was  bo  re- 
leased by  the  sheriff  as  aforesaid  said  prop- 
erty had  been  so  negligently  and  carelessly 
kept  and  handled  by  said  sheriff  that  a  large 
part  of  said  property  was  lost,  destroj-e^ 
spoiled,  and  damaged,  and  a  part  ,  thereof 
had  been  willfully  consumed  by  the  keepera 
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of  said  sheriff;  tbat  the  damage  caused  to 
said  property  by  the  acts  of  said  sheriff  and 
Ills  ke^ers  aforesaid  was  the  sum  of  91,000; 
that  the  market  value  of  that  part  of  said 
property  that  remained  and  was  so  released 
from  attachment  on  said  12th  day  of  Jan- 
nary  was  at  the  time  the  same  was  relMsed 
the  sum  of  $500;  that  dming  the  Ume  said 
Iiroperty  was  so  held  nndw-  attachmeait  by 
said  sheriff,  and  by  reason  of  said  property 
being  so-  attached  and  taken  and  held  in 
podsession  of  said  sheriff,  as  aforesaid,  from 
Febmary  3,  189K.  to  January  12,  the 
value  of  said  property  greatly  depreciated; 
that  the  amount  of  said  depreciatl<m  In  value 
reason  of  said  attachnmt,  ezclnslve  of 
the  damage  to  said  property  caused  by  the 
wlUfnl  and  negligent  acts  of  the  sheriff  as 
aforesaid,  was  the  sum  at  that  said 

U«org»  W.  Lalng  sustained  damages  as 
aforesaid  by  reason  of  eald  attachment  In 
the  sum  of  ¥S00." 

The  only  questlm  discussed  by  counsel  for 
appdlanta  Is  the  aUeged  Insoffietency  of  the 
evidence  to  Justify  the  findings.  The  bond 
executed  by  the  dtfendants  Is  In  the  usual 
ftMrm.  The  poialty  was  In  the  sum  of  9S00. 
It  Is  conceded  that  the  defendants  here  (the 
•sureties  upon  said  bond)  are  aot  liable  for 
damages  caused  by  the  failure  of  the  sheriff 
to  uerclae  ordinary  care  In  Hie  preservation 
of  ftte  property;  nw  is  it  questioned  that 
portitms  of  it  were  greatiy  injured  ttirough 
his  neglect,  and  tbat  oth»  portions  were  lost 
or  consumed  by  the  ke^>er  In  charge.  Por- 
tions of  the  goods  were  Injured  careless 
handling  and  storing  by  the  sheriff,  and  also 
depredated  In  value  the  great  length  of 
time  elapsing  between  the  selanre  and  the 
dtacbai:ge  of  the  attachmwt,  which  was 
about  11  months.  I  think  the  evldrace  quite 
sufficient  to  sustabi  the  finding  that  the 
amount  of  the  dei^eclatlon  In  value  by  rea< 
0cm  of  the  attachment,  esclnslve  of  the  dam-  - 
age  to  said  property  caused  by  the  willful 
and  negligent  acts  of  the  shorlff,  was  the 
sum  of  9600.  Mr.  Lalng  testlfled  tbat  tiie 
natural  d^reclatlon  of  that  portion  of  the 
stock  of  groceries  and  inovlslons  which  »• 
malned  at  the  time  of  the  release  was  %200  to 
S2S0:  that  about  16,000  feet  of  Inmb^  re- 
mained, wblch  was  of  the  value  of  926  per 
1,000  at  the  time  of  the  attachmoit,  and 
which  be  sold,  one-half  at  flO,  and  me-half 
at  915,  being  a  loss  of  9216;  that  the  two 
camp  outfits  were  worth  at  the  time  €ft  sel- 
nue  about  9200  to  9^10,  and  at  the  time  of 
release  were  wwth  not  to  ecceed  940  or  9S0, 
making  a  loss  of,  say.  9160.  As  to  the  depre- 
ctetion  of  the  stock  of  groceries,  Mr.  Lalng 
was  fully  sustataied  by  Mr.  Neubauer.  It  is 
cmtended  by  aKWllants,  however,  tbat  the 
«to(A  of  groceries  and  provisions,  consisting 
prtnctpaUy  <^  canned  goods,  coffee,  fiour, 
aad  (arinaceous  goods,  should  have  been 


sold  by  tbe  sheriff  as  perishable  goods. 
Section  547,  Code  Civ.  Proc.,  provides^  "If 
any  of  the  property  attached  be  perishable, 
the  sheriff  must  sell  the  same  in  the  manner 
In  which  such  property  Is  sold  on  execution. 
•  *  *'*  But  the  Code  does  not  define  what 
Is  "perishable  property."  Black's  Law  Dic- 
tionary defines  "perishable  goods"  as  "goods 
which  decay  and  lose  their  value  if  not 
speedily  put  to  their  Intended  use."  The 
same  author  defines  "perishable"  thus: 
"  'Perishable'  ordinarily  means  subject  to 
speedy  and  natural  decay.  But,  where  the 
time  contemplated  is  necessarily  long,  the 
term  may  embrace  pn^rty  liable  mer^y  to 
material  depreciation  In  value  from  other 
causes  than  such  decay."  But  here  "the 
time  was  not  necessarily  long."  The  sher- 
iff sold  a  few  articles,  such  as  fresh  beef,  as 
perishable,  but  he  could  not  anticipate  that 
the  attached  property  would  remain  In  his 
hands  for  nearly  a  year.  Had  he  Immedi- 
ately sold  the  whole  8to<^  as  perishable, 
and  the  next  day  or  the  next  week'  the  ac- 
tion had  been  dlsmlraed.  or  the  attachment 
otherwise  discharged,  could  it  be  doubted 
that  the  sheriff  would  be  liable  for  the  full 
value  of  the  goods,  and  not  merely  for  the 
proceeds  of  the  sale?  In  Webster  v.  Peck, 
31  Conn.  498,  the  court  adopted  Webster's 
definition,  "subject  to  speedy  decay,"  and 
added:  "The  great  delay,  however,  between 
the  attachment  of  property  on  mesne  pro- 
cesa  and  obtaining  Judgment,  which  attend- 
ed litigation  previous  to  the  reorganteatlon 
of  our  Judicial  system,  and  the  obvious  eq- 
uity of  the  law,  led  to  a  liberal  construction 
of  the  statute  to  advance  the  remedy,,  and 
orders  for  the  sale  of  property  not  In  Its 
nature  perishable,  but  which  would  materlal- 
fy  depreciate  In  value  for  other  causes,  have 
been  quite  conmuui."  In  this  state,  how- 
ever, we  have  more  tiian  "the  equity  of  the 
law"  above  spoken  of.  Section  648,  Code 
Civ.  Proc,  expressly  provides  that  when 
property  has  been  taken  under  a  writ  of  at- 
tachment, and  it  Is  made  to  appear  to  the 
court,  or  a  Judge  thereof,  that  tbe  Interest 
of  the  parties  wUl  be  subserved  by  a  sale 
tbereof,  the  court  or  Judge  may  order  It  to 
be  sold.  The  order  cannot  be  made  except 
upon  notice  to  the  adverse  party.  It  is 
clear,  therefore,  that  the  sheriff  has  no  -au- 
thority to  sell  property  that  Is  not  perishable, 
within  the  meaning  of  section  547,  Code  Glv. 
Proc.,  without  an  order  of  the  court  or 
Judge,  made  after  notice. 

The  Judgment  and  wder  appealed  from 
should  be  affirmed^ 

We  concur:   OBAT,  C;  GOOPBB  0. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  <^InI<m,  the  Judgmrait  and  or- 
der appealed  from  are  affirmed. 
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ORBBR  T.  GREER  et  al.  (L.  A.  1.000.) 
(Supreme  Conrt  of  California.   Dee.  17.  1901.) 

HUSBAND  AND  WIPB—DBSEBTl ON— SEPARATE 
MAINTENANCE-HUSBAND'S  SEPARATE  ES- 
TATE —  CONVEYANCE  —  FRAUD  —  CONSID- 
ER ATIO  N— TALUS— FI NDINQS-SU  FFICIENCT- 
APPEAI/-PRB8UHPTI0NS— JUDQMENT. 

1.  Civ.  Code,  S  137,  providea  that,  when  a 
husband  willfully  deserts  his  wife,  she  may, 
without  appljring  for  a  divorce,  maintain  suit 
for  her  permnuent  support  and  maintenance. 
In  an  action  for  permanent  support,  and  to  set 
aside,  as  fraudulent,  a  conveyance  of  the  hus- 
band s  separate  real  estate,  the  court  found 
that  the  husband  did  not  desert  the  wife,  but 
sought  medical  treatment  at  a  state  institution, 
which  he  was  entitled  to  enter  as  a  veteran 
Union  soldier;  that  before  going  there  he  di- 
vided equally  with  the  wife  the  proceeds  of  all 
his  personal  property,  except  what  be  left  with 
her  on  the  farm  where  they  lived.  Held,  that 
the  findings  were  sufficient  as  to  the  desertion,' 
without  finding  whether  it  was  necessary  for 
the  bnsband  to  go  away  for  medical  treatment, 
or  whether  It  was  necessary  for  bim  to  remain 
away. 

2.  It  having  b^n  found  that  there  was  no 
willful  desertion,  it  was  not  necessary  to  find 
on  the  issue  of  fraud,  nor  the  value  of  the 
property  conveyed,  nor  whether  there  was  con- 
sideration for  it;  for,  if  the  husband  did  not 
desert  his  wife,  she  could  not  question  bis 
right  to  dispose  of  his  separate  property;  Civ.' 
Code,  {  172,  prohibiting  the  husband,  without 
the  consent  of  the  wife,  from  disposing  of  the 
community  property  without  consideration, 
having  no  bearing  on  the  case. 

3.  Where  on  appeal  the  record  Is  taken  to 
the  appellate  court  on  the  judgment  roll  alone, 
it  will  not  be  presumed  that  there  was  evidence 
on  points  in  respect  of  which  there  is  no  find- 
ing. 

4.  Where  the  court  in  its  conclusions  of  law 
found  against  the  plaintiff  on  every  issue  nec- 
essary to  be  adjudged,  it  is  no  objection  to  the 
judgment  that  it  did  not  adjudge  the  rights  of 
plaintiff,  but  only  adjudged  that  defendants  re- 
cover their  costs,  which  was  all  the  relief  they 
prayed  for  and  were  entitled  to. 

Department  1.  Appeal  from  superior  court, 
Kem  county;  J.  K.  Law,  Judge. 

Action  by  Johanna  Greer  against  James 
Greer  and  others.  From  a  judgment  In  favor 
of  defendants,  plaintiff  appeals.  AfQrmed. 

T.  M.  McNamara,  8.  W.  Mahon,  and  C.  B. 
Arnold,  for  appellant  Alvln  Fay,  B.  Brun- 
dase,  and  B.  J.  Emmons,  for  respondents. 

CmPMAN,  a  Action  for  permanent  ali- 
mony, and  that  It  be  declared  a  lien  on  cer- 
tain real  property  conveyed  by  defendant 
Greer  to  defendant  Catherine  Belshaw,  and 
that  said  deed  be  declared  void;  also  that  said 
land  be  adjudged  the  property  of  defendant 
Greer.  Defendants  bad  Judgment,  from  which 
plaintiff  appeals  on  the  Judgment  roll.  It  la 
alleged  In  the  complaint  that  plaintiff  and  de- 
fendant James  Greer  Intermarried  December 
7,  ISM,  and  are  now  husband  and  wife;  that 
on  June  4,  1896,  be  willfully  deserted  her 
without  caose,  and  is  now  living  separate  and 
aimrt  from  ho*;  that  be  was  at  the  time  of 
the  said  desertion  the  owner,  of  certain  real 
property  (describing  It),  and  possessed  |1,000 
In  money,  and  was  receiving  a  pension  from 
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the  general  government  of  |12  per  month; 
that  "wh&i  he  deserted  plaintiff  he  left  In  her 
possession  some  live  stock  and  farming  Imple- 
ments and  some  furniture,  and  had  no  other 
property  except  as  above  mentioned;  that 
on  June  6,  1896,  with  Intent  to  cheat  and  de- 
fraud plaintiff,  be  conveyed  without  consider- 
ation his  said  real  property  to  defendant 
Catherine  Belshaw,  then  residing  In  Ireland; 
that  plaintiff  has  no  means  of  support  except 
$362  in  money  and  a  tract  of  160  acres  of 
land,  which  she  describes  to  be  of  the  alleged 
value  of  $200,  and  of  the  rental  value  of  $22 
per  annum;  that  since  his  said  desertion  de- 
fendant Oreer  has  made  no  provision  for  the 
support  of  plaintiff;  that  she  is  In  poor  health 
and  unable  to  perform  hard  labor,  and  la 
therefore  unable  to  support  herself;  that  $40 
each  month  Is  necessary  to  her  suppwt.  The 
complaint  was  filed  July  6,  1808,  one  month 
after  the  alleged  desertion.  Defendants  deny 
these  various  allegations  of  fraud  and  deser- 
tion by  defendant  Greer;  aver  that  the  real 
property  alleged  to  hav6  been  fraudulently 
conveyed  was  the  separate  property  of  de- 
fendant Greer;  that  he  did  not  desert  plain- 
tiff, but  left  his  home  and  went  to  the  veter- 
ans' home  at  Napa  for  medical  treatment  and 
care,  which  he  alleges  he  could  not  have  at- 
his  home  on  account  of  the  cruel  treatment  of 
him  by  plaintiff;  that  on  June  4,  1898,  when 
be  went  to  the  veterans'  home  aforesaid,  be 
not  only  left  with  plaintiff  the  property  men- 
tioned by  her.  but  some  other  live  stock,  and 
otherwise  made  ample  provision  for  her  sup- 
port; that  defendant  Catherine  Belshaw  is 
his  daughter,  and  that  the  said  real  estate 
conveyed  to  her  was  his  s^arate  property,  ac- 
quired before  the  said  marriage;  that  imme- 
diately before  leaving  his  home  to  go  to  the 
said  veterans*  borne  he  sold  all  bis  personal 
property,  except  that  which  he  left  with 
plaintiff,  and  divided  the  proceeds  equally 
with  plaintiff,  giving  her  $526.  The  court 
found  the  facts  as  to  the  marriage  to  be  as 
alleged;  that  defendant  Greer  dW  not  willful- 
ly or  otherwise  desert  plaintiff;  that  the  real 
estate  referred  to  in  the  complaint  as  belong- 
ing to  defendant  Greer  was  bts  separate  prop- 
erty at  the  time  he  conveyed  It  to  defendant 
Catberine  Belshaw;  that  Immediately  before 
June  4,  1898,  defendant  Greer  sold  all  bis  per- 
sonal property,  except  such  as  he  left  with 
plaintiff,  and  divided  equally  with  her  the 
proceeds,  payhig  to  her  $525,  and  that  be  had 
no  other  property  at  that  time,  save  the  said 
real  estate  and  the  said  personal  property  (the 
pleadings  admit  that  he  is  receiving  a  pension 
of  $12  per  month);  that  he  conveyed  the  said 
real  estate  to  defendant  Belshaw,  and  at  the 
time  of  the  conveyance  It  was  bis  separate 
property;  that  on  June  4,  1608,  he  "d^arted 
from  his  borne,  for  the  veterans*  home  In 
Napa  county;  Cal.,  for  the  ptupose  ot  receiv- 
big  medical  treatment,  and  ronalned  at  ib» 
said  veterans'  home  up  to  the  time  of  this 
trial,  and  that  he  had  been  compelled  at  vorl- 
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ow  times  to  leave  bis  said  home  by  Feason 
of  the  erwl  treatmeat  of  blm  by  plalntUT*; 
that  when  be  left  his  borne  to  go  to  the  said 
Teterans*  b<Hne  **he  provided  soffldttit  sap- 
port  aod  malntenaooe  tox  plalntlfl  for  at 
Irastviibie  months,  at  the  rate  plalntUf  claim- 
ed It  would  cost  Ux  the  same."  As  coacln- 
rioQB  oe  law,  tbe  court  found  that  plaintiff  Is 
not  entitled  to  recoTer  alimony  In  any  sum; 
that  plaintiff  is  not  entitle  to  hare  tbe  deed 
to  deftedant  B^haw  canceled,  nor  to  hare 
a  decree  that  defendant  Oreer  is  now  the  sole 
ownw  of  the  land  described  hi  the  convlalnt. 
nor  to  hare  a  decree  that  said  land  is  charge- 
aMe  with  alimony;  that  deCoidanta  are  enti- 
tled to  Judgment  for  thdr  necesaary  coats. 

1.  Appellant  daima  that  the  findings  are 
Jasufllclait:  (1)  That  thm  la  no  anfilciait 
finding  as  to  the  alleged  desertion  of  defend- 
ant Oreer;  there  is  no  finding  (m  the  Is- 
sue of  fxand;  <8)  tbere  Is  no  finding  as  to  the 
value  of  the  property  conveyed  to  defendant 
Bdshaw;  (4)  that  the  finding  as  to  desortlon 
is  a  conclusion  oC  law;  that  the  findings  show 
that  the  parties  have  lived  separate  and  apart 
to  the  trial  of  tbe  action.  September  27. 1806, 
and  It  is  not  found  that  it  was  necessary  for 
the  husband  to  go  away  for  medical  treat* 
ment,  or  that  It  was  necessary  toe  him  to 
remain  away.  AppeDant  relies  on  Murray  v. 
Homy,  115  OaL  266.  47  Pac.  87.  87  L.  B.  A. 
62Bk  56  Am.  St  Bep.  97,  and  indeed  tbe  at- 
tempt seems  to  have  been  made  to  cast  this 
case  In  tbe  aame  mold  with  Mntray  t.  Hur- 
ray. The  facts,  however.  In  tile  two  cases, 
are  In  some  essential  features  strikingly  dis- 
similar. We  must  consider  the  case  now  here 
as  It  was  presented  wh^  the  complaint  was 
filed.  There  is  no  siq)plemental  complaint 
showing  any  change  hi  the  condition  of  i^fai- 
tiff.  or  any  greats  ground  for  relief  tiian 
then  existed.  Tbe  findings  are  that  her  bus- 
band  did  not  desert  her,  but  sooght  medical 
treatment  at  a  public  instltntlon  of  tbe  stote. 
which  he  was  entitled  to  enter  as  a  veteran 
Union  soldier;  that  before  going  there  he  di- 
vided equally  with  plaintiff  the  proceeds  of 
all  the  personal  property  possessed  by  hlao. 
except  what  he  left  with  plataitlff;  and  that 
■he  then  bad  In  money  f526.  and  the  live 
Btock,  farm  implements,  and  furniture  men- 
tioned in  the  findings;  and  It  la  found  that 
this  constituted  all  hla  propoty.  exc^  his 
separate  real  proper^.  In  the  Murray  Case, 
wfaidi  was  a  similar  action,  the.  husband  took 
his  pr^cnant  wife  to  San  Frandsco,  "where 
be  abandoned  her  among  strangers,  and  hlm- 
seie  departed  from  the  state.  leavhig  her  in 
circumstances  of  miserable  destltntion."  It 
appeared  that  h^  was  possessed  of  considera- 
ble separate  property,  all  of  which,  without 
tbe  knowledge  or  cmsent  of  bis  wife,  and 
with  hitent  to  defraud  her  of  the  right  to  sub- 
ject said  property  to  her  claim  for  mainte- 
nance and  support,  he  transferred  to  his 
brother,  who  was  cognisant  of  tbe  frandnlent 
poipose  ot  tbe  tmnsftt.  It  was  held  to  that 


case,  admitting  the  nde  to  be  In  this  state 
that  the  wife,  by  reason  of  the  conjugal  rela- 
tion, has  no  standing  to  attack  a  voluntary 
disposition  of  her  hustwnd's  separate  proper- 
ty, under  section  157,  Civ.  Oode,  still.  If  the 
wife  be  deswted,  she  is  by  reason  of  his  act 
of  desertion  autboilzed  to  maintain  toe  action 
under  section  137,  Oiv.  Code.  It  was  also  de- 
cided that  though  she  la  not  a  credltco',  in 
the  strict  sense  of  toe  term  as  used  In  sec- 
tion 3439,  Civ.  Code,  she  "is  yet,  aa  concerns 
her  right  to  maintenance,  so  far  within  toe 
protection  of  this  statote  tbat  It  avoids  his 
transfers  made  wlto  the  design  to  defeat 
such  right"  It  vrlll  be  seen,  however,  that 
the  action  rests  on  section  137,  white  the  right 
to  avoid  the  transfer  is  Incidental  to  the  en- 
forcement by  toe  maintenance  dne  to  the  will* 
fully  deserted  wife.  The  flndloffs  not  <»ily 
negative  the  allegation  ot  willful  desertion, 
bnt  they  riiow  that  ample  provlslim  was  made 
for  the  vrtC^s  support  and  that  defendant 
left  bis  home  for  the  purpose  of  obtolnlng 
medical  treatm^t;  and  toere  Is  nothing  to 
show  that  his  omdltion  of  health  has  chan- 
ged, nor  Is  tbere  anything  to  show  tbat  fae 
remahis  away  with  intent  to  desert  plaintiff. 
The  findings,  as  to  desertion  were  sufflcient  as 
findings  of  tbe  fact;  and,  as  toe  right  to  have 
the  transfer  avoided  depoided  on  proof  of  toe 
willful  desertion  ioieged,  which  failed,  It  was 
not  necessary  to  find  on  the  Isane  of  fraud. 
If  toe  husband  did  not  desert  his  wife,  she 
could  not  question  bis  light  to  dispose  of  his 
s^arate  property.  Section  17%  Otv.  Code, 
prohibiting  toe  husband,  without  toe  consent 
of  toe  wife,  from  disposing  of  toe  community 
property  wltoout  consideration,  has  no  bear- 
ing on  toe  case.  Hie  rectnrd  comes  hcere  on 
toe  judgmoit  roll  alone,  and  it  will  not  be 
presumed  that  tbere  was  evidence  upon  points 
In  respect  of  which  toere  Is  no  finding,  raok- 
ke  V.  Escattler,  124  Cal.  287,  56  Pac  1113. 
and  cases  toere  dted.  It  was  not  necessary 
to  find  as  to  toe  value  of  toe  property  trans- 
ferred by  defendant  to  his  dat^hter;  nor  was 
It  necessary  to  find  whether  toe  transfer  was 
wito  or  wltoout  consideration,  nor  whetoer 
it  was  necessary  for  htan  to  go  away  for  med- 
ical treatment  nor  whetoer  It  was  necessary 
for  him  to  remain  away. 

■2.  It  la  contended  by  appellant  toat  the 
Judgment  Is  not  In  accordance  wlto  the  con- 
clnsionB  of  law.  as  It  simply  adjudges  toat 
defendante  recover  toelr  costs,  and  does  not 
adjudge  toe  rights  of  plaintiff.  Every  Issue 
necessary  to  be  adjudged  waa  found  upon. 
Judgment  for  costs  waa  all  toe  relief  prayed 
for  by  defendant  and  all  to  whldti  he  waa 
entitled. 

The  Judgment  should  be  affirmed. 

We  concur:  GBAT.  C;  HATNBS,  C. 

PUB  GUBIAM.  For  the  reasons  given  In 
the  foregomg  opinion*  toe  Jodgmoit  la  affirm- 
ed. 
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In  re  THORN'S  ESTATE. 
<Sapreme  Court  of  Utah.   Dec.  14,  1901.) 

BXECUTORS  AND  ADMINISTRATORa-PUNERAL 
SXPBNSBS  ~  COSTS  OP  ADMINISTRATION  — 
SALB  OP  REALTY— DISTRIBUTION— STATUTE 
OOVERNINQ— NSCBOSABT  RSPAIRB— E3CBHP- 
TION. 

1.  Under  Rev.  St.  1898,  fiS  3S46,  S847,  pro- 
viding  that  decedents'  estates  of  less  value 
than  $1,500  shall  be  set  apart  to  the  widow  in 
fee  after  payment  of  expenses  of  the  last  sick- 
ness, funeral  charges,  and  expenses  of  admin- 
istration, a  parcel  of  realty  worth  less  than  $1,- 
500,  and  being  the  entire  corpus  of  an  estate, 
should  be  sold  to  pay  the  expenses  referred  to, 
and  not  set  a^rt  to  the  widow  before  sach 
charree  are  paid. 

2.  Where  intestate  died  In  1897,  while  Oomp. 
Laws  1SS8,  S§  4113,  4119,  relative  to  distribu- 
tion of  estates,  was  in  force,  but  the  orders 
settling  the  estate  were  made  after  Bev.  St. 

fi  SMU,  3S47,  relating  to  the  same  sub- 
ject, took  effect  the  orders  were  properly 
made  In  accordance  with  the  statutes  in  force 
at  the  time  the  orders  were  made. 

3.  Where  a  decedent's  estate  consisted  of  a 
house  and  lot,  and  the  roof  was  destroyed  by 
fire,  the  repairs  at  the  request  of  the  widow 
and  the  probate  court  were  a  necessary  ex- 
pense in  tne  proper  administration  of  the  estate, 
which  should  l>e  paid  before  any  distribution 
of  the  estate  is  made. 

4.  Rev.  St.  1898,  g  2829,  provides  that  a  home- 
stead not  exceeding  In  value  $2,000  shall  be 
wholly  exempt  from  the  payment  of  the  debtH 
of  a  decedeuL  Sections  384(1  and  3847  provide 
that,  where  the  whole  value  of  the  property  of 
n  decedent  does  not  exoced  $1,500  for  distribu- 
tion, the  expenses  of  the  last  sickness,  the  fu- 
neral charges,  and  the  expenses  of  administra- 
tion shall  be  paid  before  distribution.  Held, 
that  the  sections,  when  construed  together,  re- 
quire expenses  of  administration,  burial,  and 
last  sickness,  where  the  estate  is  less  than 
$1,500,  to  be  paid  iKfore  any  distribution. 

Appeal  from  district  court,  Fiiit  dlatriet; 

C.  H.  Hart,  Judge. 

Judicial  settlement  of  the  estate  of  Ashael 
Thom,  deceased.  From  an  order  denying 
the  widow's  petition  to  remove  Richard 
Thorn  as  administrator  of  the  estate,  and 
also  denying  her  petition  to  have  tbe  real 
estate  set  aside  to  her  as  a  homestead,  and 
granting  the  administrator's  petition  to  sell 
the  real  estate,  petitioner  appeals.  Affirmed. 

King,  Bnrton  ft  King,  for  appellant  J. 

D.  Call,  for  respondent  administrator. 

MINRB,  C.  J.  These  proceedings,  so  far 
as  we  are  able  to  discover  from  a  very  Im- 
perfect record,  were  brongbt  to  obtain  an 
order  to  remove  Blctaard  Thorn  as  adminis- 
trator of  the  estate  of  Asbael  Thom,  deceas- 
ed, and  also  for  an  oMer  setting  apart  the 
real  estate  left  by  tbe  decedent,  as  a  home- 
stead for  the  widow,  and  for  ao  order  of 
sale  of  the  roil  estate  wltb  which  to  pay 
the  funeral  expenses,  expenses  of  adminis- 
tration, and  of  the  last  sickness  of  the  de- 
ceased. Tbe  coort  denied  the  widow's  peti- 
tion to  remove  the  administrator,  and  also 
denied  the  widow's  petition  to  have  tbe  real 
estate  of  the  deceased  set  aside  to  her  as  a 
homestead,  and  granted  tbe  administrator's 


petition  to  sen  the  real  estate  to  pay  tbe 
expenses  of  the  last  sickness,  funeral  expen- 
ses, and  expeuses  of  administratis.  No 
good  reason  Is  shown  in  the  record  for  re- 
moving the  administrator,  and  we  are  of  tbe 
<^lnlon  that  the  order  denying  the  petition 
was  sustained  by  the  testimony  givrai  in  tbe 
case,  and  was  proptfly  granted.  It  also  ap- 
pears that  Asbael  Thom  died  about  Febru- 
ary 10,  1807,  at  tbe  house  of  his  daughter, 
Barbara  Walker,  to  which  place  he  bad  been 
removed  In  May,  1806,  from  bis  residence  la 
Wlllard.  He  had  been  sick  for  a  c<m8ida«- 
ble  time,  and  the  widow  neglected  or  de- 
clined to  take  care  of  him.  The  parties  liv- 
ed separate  and  apart  for  a  considerable 
length  of  time  prior  to  tbe  time  of  his  deatb. 
Tbe  debts  against  the  estate  of  the  decedent 
were  those  made  during  hla  last  illness,  also 
funeral  OEpenses  and  expenses  of  admlnls- 
tratlMi,  amounting  to  $461.33.  These  ex- 
penses were  duly  allowed.  The  estate  con- 
sisted of  two  lots  of  land  in  Wlllard,  with  a 
emill  bonse  thereon,  worth  abont  $800.  and 
less  in  Talue  than  $1,500.  No  personal  prop- 
er^ In  excess  of  $28.25,  wbicb  consisted  uf 
household  furniture  used  by  tbe  widow,  was 
left  by  tbe  deceased;  nor  was  tbe  personal 
property  snfflcient  to  pay  the  debts  of  tbe  de- 
ceased. 

Very  many  questions  are  raised  In  tbe  rec- 
ord by  Mr.  B.  H.  Jones,  who  was  tbe  at- 
torney for  tbe  widow  in  the  court  below, 
many  of  which  are  of  inconsid^able  impor- 
tance. The  principal  question  for  us  to  de- 
termine is  whether  the  court  erred  in  mak- 
ing the  ordw  for  the  sale  of  the  real' estate 
for  the  purpose  of  payl&g  tbe  debts  against 
tbe  estate,  which  were  incurred  in  tbe  care 
of  the  deceased  during  bis  last  Illness,  funer- 
n]  expenses,  and  expenses  of  administratifm. 
which  included  mmiey  advanced  to  the  wid- 
ow for  her  support,  and  the  sum  of  $163. 
paid  by  the  widow's  c(His«it,  and  by  the 
request  of  tbe  court,  In  roofing  tbe  dwelling 
house,  which  roof  had  been  consumed  by 
lire.  Tbe  following  embraces  the  list  of  ex- 
penses: Funeral  expenses.  $41.30;  time  and 
service  in  caring  for  tbe  deceased,  $25;  fees 
of  clerk  of  court  in  adminlfltratlon,  $12;  wid- 
ow's allowance  advanced,  $23;  taxes  paid  on 
homestead,  $7(05;  putting  new  roof  im  dw^> 
ing  house,  $103.48;  claims  for  nursing  and 
csre  of  deceased  in  last  sickness.  $2SS;  total 
$496.83.  Intestate  departed  this  life  about 
February  10,  1897.  Tbere '  were  no  minw 
children.  At  this  time  Comp.  Laws  1888. 
pp.  489, 400,  c.  6,  was  In  force.  This  chapter 
includes  sections  4113  to  4110,  incluslre. 
These  sections  {wovlde  for  an  allowance  for 
the  support  of  the  widow  and  chlldrm  In 
cases  where  the  estate  does  not  «Eceed 
$1,500  in  value,  and  under  sections  4116  and 
4118  the  widow  Is  entltied  to  the  whole  of 
the  estate  after  the  payment  of  the  expenses 
of  the  last  IlIneSB  of  the  deceased,  funeral 
expenses,  and- the  expenses  of  the  adminla- 
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tratlon  of  the  estate.  Under  sections  3846, 
3S47,  ReT.  St  18D8,  wblcb  took  effect  7an- 
vary  1*  1S88,  and  were  In  force  when  the  or- 
ders In  this  case  were  made,  the  exposes  of 
the  last  Illness,  fooeral  charges,  and  ex- 
peDsee  of  administration  mast  first  be  paid, 
before  sach  distrlbutitm  to  the  widow.  In 
SheehT  t.  Miles,  93  Cal.  2m,  28  Pac.  1046, 
It  was  hc^d  that  the  homestead  Is  to  be  set 
^art  in  pursuance  of  the  stattite  In  force  at 
the  time  when  the  order  is  made,  and  the  In- 
terest therein  which  the  widow  and  BturytT- 
tag  <diUd  will  take  is  to  be  determined  by  the 
same  statute.  Sulzberger  t.  Sulzberger,  50 
CaL  388.  The  repairs  to  the  root  of  the 
dwelling  house  whwe  the  widow  resided, 
after  it  was  consumed  by  fire,  were  made  at 
the  request  of  the  widow  by  the  probate 
court,  and  seem  ttf  be  one  of  those  necessary 
apmses  in  the  propw  admlnlstrati<n  of  the 
estate  and  to  preswre  the  dweUlng  from 
ruin  and  decay.  Under  these  proTislons  of 
the  statute,  these  Just  obligations  must  first 
he  paid  out  of  the  estate,  t>efore  the  court 
could  make  an  order  distributing  it  to  the 
widow  and  pthers  entitled  to  It.  In  ordo* 
to  pay  them,  an  order  of  sale  was  necessary, 
and  the  ordo:  was  properly  made. 

Appellant's  counsel  insists  that  the  real  es- 
tate in  question  was  exempt  from  the  pay- 
ment of  the  expenses  ci  the  lost  Bickness  of 
the  Intestate,  funeral  expenses,  and  expenses 
of  administration,  under  section  2829,  Bev, 
St  ISdS.  This  Is  one  of  the  sections  under 
the  title  "Succession,"  by  which  property  of 
a  decedent  descends  to  the  heirs,  etc.,  and 
when  construed  in  coanectlon  with  section 
3SiQ,  3847,  Id.,  ander  the  tlUe  "Family  Sup- 
port," has  tetetaice  to  cases  where  the  es- 
tate Is  in  excess  of  the  exemption  limit,  and 
of  more  than  $1,500  In  value.  If  applicable 
at  all  to  this  ease.  It  would  not  apply  to  or 
-exclude  the  payment  of  the  expenses  of  the 
last  sickness,  funeral  charges,  and  expenses 
of  administration  of  the  estate  of  the  deceas- 
ed, t>ecan8e  it  simply  declares  an  exemption 
from  levy  and  forced  sale,  under  legal  pro- 
cess for  debts  against  the  decedent  in  es- 
tates of  m6re  than  $1,500  In  value.  Cer- 
tainly the  legislature,  in  enacting  these  pro- 
visiotM  of  law.  conld  not  have  Intended  that 
4be  expenses  of  the  last  sickness,  funeral 
charges,  and  ^penses  of  administration 
sboold  not  be  a  proper  charge  against  small 
«states,  merely  consisting  of  a  homestead  of 
lees  than  $1,500  in  value.  Such  a  rule  would 
pauperize  an  intestate  upon  his  deathbed, 
mi  tend  to  deprive  him  of  a  Christian  burial, 
tliongh  the  means  he  may  have  acquired  and 
accumulated  by  years  of  toll  were  sufficient 
to  pay  them.  Any  other  construction  would 
render  sections  3846  and  3847  inoperative. 

All  the  real  estate  belonging  to  the  de- 
ceased did  not  exceed  in  value  $800.  After 
btTlng  made  the  order  of  sale  of  the  real 
-estate  to  pay  the  expensea  of  the  last  slck- 
etc.,  the  coort  could  not  j/iap&Ay  set 


apart  the  same  real  estate  to  th6  widow  as  a 
homestead.  These  expenses  were  a  i^roper 
charge  against  the  estate,  and  could  only  be 
realized  and  paid  from  the  proceeds  of  the 
sale  of  the  pnq^erty.  Under  the  circum- 
stances, no  errw  was  made  in  refusing  to 
set  aside  the  htHnestead  to  the  widow. 

Other  questions  are  presented  by  the  rec- 
ord, but  we  do  not  deem  them  wu^hy  of 
further  consideration.  The  attorney  for  the 
administrator  was  compelled  to  iwepare  and 
print  an  additional  abstract,  consisting  of  21 
pages,  for  the  reason  that  the  appellant's 
abstract  was  inaccurate  and  failed  to  c<Hnply 
with  rule  6  of  this  court  The  Judgment  and 
orders  of  the  district  court  are  affirmed,  with 
costs,  iMcIuding  the  e^enses  of  Anting  the 
additional  abstract 

BASKIN.  and  BARTCH,  33.,  concur. 

(L7  Colo.  App.  12) 

CITY  OF  DENVER  t.  COCHRAN. 

(Court  of  Appeals  of  Colorado.    Dec.  9,  1901.) 

UVNICIFAL      CORPORATIONS  —  SIDEWALKS  — 
NBQLiaBNCB— SCRPACB  WATBR^DRAIN- 
AQB-EVIDENCB— LBTTBR8. 

1.  Where  a  city  keeps  a  much-frequented 
walk  open  for  public  travel,  ft  must  use  reason- 
able care  to  maintain  it  in  a  reasonably  aaff-. 
condition,  and,  if  necessary  for  that  purpose, 
drain  off  accumulated  surface  water,  if  it  can 
reasonably  be  done. 

2.  In  au  action  againiit  a  city  for  iojury  re- 
suhing  from  a  defective  sidewalk,  s  letter  writ- 
ten by  the  chief  inspector  of  public  works,  in 
the  line  of  bis  dutj',  showing  his  actual  knowl- 
edge of  the  defect,  is  admissible,  after  bis 
death,  to  show  knowledge  on  the  part  of  the 
city. 

S.  Where  part  of  a  letter  of  a  deceased  city 
official  is  admissible  for  the  pnrpose  oi!  showing 
notice  to  the  city  of  a  defective  sidewalk,  it  is 
not  error  to  admit  the  letter,  over  an  objection 
that  it  is  ''immaterial  and  incompetent"  though 
it  contains  some  statements  which  should  not 
be  adndtted  if  specially  objected  to. 

Error  to  district  court  Arapahoe  county. 

Action  by  Elias  Cochran  against  the  city 
of  Denver.  From  a  Judgment  for  plaintiff, 
defendant  brings  error.  Affirmed. 

J.  M.  Ellis,  N.  B.  BachteU,  and  DavM  G. 
Taylor,  for  plaintiff  in  error.  George  F. 
Dunklee,  for  defendant  In  error. 

GUNTER,  J.  Defendant  in  error,  travel- 
ing a  crosswalk  at  the  intersection  of  Lari- 
mer and  Twenty-Second  streets,  '  Denver, 
fell,  thereby  sustaining  bodily  Injuries,  to 
recover  damages  for  which  was  this  action. 
Surface  water  and  snow,  here  collected,  bad 
frozen  together  in  a  rough  and  uneven  con- 
dition, and  had  so  remained  for  some  weeks 
prior  to  the  accident.  The  walk  was  there- 
by dangerous  for  travel.  Such  condition 
caused,  the  fall.  Judgment  below  was  for 
defendant  in  error. 

Plaintiff  In  error  argued  orally  two  as- 
alglied  errors:  (1)  That  it  appeared  from  the 
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evidence  the  dangerous  condition  of  tbe 
crosswalk  could  bare  been  remedied  only 
by  tbe  construction  of  a  sewer  to  convey 
away  the  accumulated  water;  that  It  was 
within  tbe  discretion  of  the  city  whether  It 
should  construct  such  sewer;  that  therefore 
Its  faihire  to  have  tbe  walk  In  a  reasonably 
safe  condition  by  such  means  was  not  action- 
able. In  other  words,  the  contention  was 
that  tbe  city  could  keep  open  (or  pubUe 
travel  this  miicb^fi'eguented  walk,  and  yet 
not  be  obligated  to  use  reasonable  care  to 
maintain  it  In  a  reasonably  safe  condition 
for  travel,  provided  the  exercise  of  such 
care  required  the  drainage  of  accumulated 
surface  water.  It  was  the  imperative  duty 
of  the  city  to  use  ordinary  care  to  have  this 
crossing  in  a  reasonably  safe  condition  for 
travel.  City  of  Denvw  v.  Donsmore,  7  0<^o. 
338,  3  Pac.  705;  City  of  Boulder  v.  Nllee.  8 
Colo.  415,  12  Pac.  632;  City  of  Denver  v. 
Moewes,  00  Pac.  886,  16  Colo.  App.  — .  The 
evidence  sbowed  the  crosswalk,  open  for 
travel  In  a  business  center.  In  a  dangerous 
condition,  that  the  ci^  had  actual  and  coa- 
structive  notice  thereof  In  ample  time  to 
have  remedied  such  condition,  that  defend- 
ant in  error  was  Injured  thereby  without 
fault  on  bis  part.  There  was  also  evidence 
sustaining  the  verdict  of  the  jnry  that  by 
the  exercise  of  reasonable  care  the  city  could 
have  relieved  this  condition.  This  finding 
brought  tbe  case  within  the  law  requiring 
tbe  city  to  'maintain  tbe  crossing  in  a  rea- 
sonably safe  condition.  If,  In  obeying  this 
imperative  requbrement  of  the  law,  it  was 
necessary  to  have  a  drain  for  tbe  surface 
water,  then  the  duty  was  upon  tbe  city  to 
provide  It,  If  it  left  tbe  street  open  and  In- 
vited travel  upon  it.  This  was  not  because 
of  tbe  law  defining  its  duty  with  ref«*ence 
to  tbe  drainage  of  surface  water,  but  be- 
cause of  its  obligation.  If  It  kept  this  street 
open  for  travel,  to  use  ordinary  care  to 
maintain  it  in  a  reasonably  safe  condition 
for  use.  In  Carney  v.  Village  of  Marseilles, 
136  111.  401,  26  N.  E.  491.  29  Am.  St.  Rep. 
328,  It  was  urged  that  the  village  was  not 
liable  for  damages  on  account  of  personal 
Injuries  sustained  through  a  defective  bridge, 
because  it  bad  no  funds  wherewith  to  re- 
pair the  bridge.  The  court  held,  as  the  vil- 
lage kept  the  bridge  open  for  travel  it  was 
Its  duty  to  repair  it,  and,  "It  could  not  be 
heard.  In  a  suit  for  damages  resulting  from 
Its  want  of  discharge  of  duty,  to  say  that  it 
had  no  funds  wltb  which  to  repair."  (2) 
That  error  was  committed  In  receiving  the 
Hlmber  letter  of  February  12,  188a  Hlm- 
ber  was  cblef  Inspector  of  the  board  of  pub- 
lic works.  His  duty  was  to  Inspect  such 
points  as  tbe  scene  of  this  accident  and  re- 
port on  the  tame  wltk  view  to  th^  r^talr. 


Evidence,  other  than  this  letter,  shows  that 
Hlmber  bad  inspected  this  point  some  time 
prior  to  tbe  accident,  and  bad  made  some  ef- 
fort to  relieve  its  condition.  Discussions 
arose  between  Hlmber  and  otber  city  offi- 
cials as  to  tbe  care  of  this  walk.  Tbe  letter 
was  concerning  tbe  walk,  written  in  tbe  lin^ 
of  Himber's  duties,  and  was  one  of  the  rec- 
ords of  his  oSlce.  At  the  time  of  tbe  trial 
be  was  dead.  The  letter,  by  Its  recitals,  dis- 
closed tiiat  he.  In  bis  official  capacity,  had 
notice  of  the  condition  of  tbe  walk  iHlor  to 
tbe  accident.  In  Nlcholls  v.  Webb,  8  Wheat 
437,  6  L.  Kd.  628,  the  court,  admitting  en- 
tries in  his  book  made  by  a  deceased  no- 
tary, giving  the  (acts  of  demand  and  notice 
of  nonpayment  of  a  promissory  note,  said: 
"We  think  it  a  safe  principle  that  memoran- 
da, made  by  a  person  in  the  wvlinary  course 
of  his  business,  of  acts  or  matters  which  his 
duty  in  such  business  requires  him  to  do  for 
others,  in  case  of  his  death,  are  admissible 
evidence  of  tbe  acts  and  matters  so  done." 
In  Inhabitants  of  Augusta  v.  Inhabitants  of 
Windsor,  Me.  317,  the  entries  of  a  deceas- 
ed physician,  made  in  his  account  book, -were 
admissible  to  show  the  date  of  a  fracture  of 
a  limb,  which  date  was  material  in  a  contro- 
versy to  which  tbe  pbyslclan  was  not  a  par- 
ty. See,  also,  8  Am.  &  Eng.  Bnc.  Law  (2d 
Ed.)  938.  Tbe  letter  was  properly  admitted 
(or  tb^  purpose  oC  showing  notice  on  tbe 
part  of  the  city  of  the  condition  of  the  walk. 
Further,  its  admission  could  have  worked 
no  prejudice  to  plaintiff  In  error  as  to  tbe 
question  of  notice,  because  there  was  other 
convincing  and  uncontradicted  evidence  char- 
ging the  city  with  notice  of  tbe  condition  o( 
tbe  walk.  The  letter  contained  certain  re- 
citals expressing  the  opinion  of  the  writer 
as  to  how  the  defective  condition  could  be 
repaired.  If  this  part  be  conceded  Inad- 
missible, tbe  city  is  in  no  condition  to  com- 
plain as  to  Its  reception.  To  tbe  letter,  when 
offered,  tbe  only  objection  was  "immaterial 
and  Incompetent."  The  letter  was  not  ob- 
noxious to  this  objection;  It  was  competent 
and  material  for  certain  purposes.  If  it  was 
desired  to  exclude  an  objectionable  part  of 
the  letter,  the  objection  ought  to  have  gone 
to  this  point.  Tbe  court  could  then  have 
ruled  advisedly  on  the  question  of  the  sup- 
pression of  the  objectionable  part 

Other  errors  assigned  go  largely  to  the 
instructions.  They  have  been  considered  in 
the  main  In  the  foregoing  opinion.  When 
construed  together,  the  instructions  clearly 
and  correctly  charge  tbe  duty  of  the  city  to 
have  been  to  use  wdlnary  care  to  make  the 
waJk  involved  reasonably  safe  for  trav^ 
No  error  assigned  Juitlfles  a  revmal.  ffadg^ 
ment  at&nued. 

Affirmed. 
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SALOMON  et  al.  v.  MARTIN  et  al. 

(Court  of  Appeals  of  Colorado.   Dec  9,  1901.) 

TBHDOBS'  ZilBNS— PURCHABa  PBICB— CON- 
TRACTS. 

1.  The  owoer  of  land  contracted  with  two 
others,  to  sell  for  a  specified  flum  In  certain 
installments.  They  agreed  to  plat  the  property 
at  an  expense  not  to  exceed  a  spedfied  sum, 
and  to  have  control  and  handling  of"  the 
property.  The  proceeds  of  sales  was  to  be  ap- 
plied first  to  payment  of  sudi  expenses,  next 
to  payment  of  such  price,  and  excess  to  be 
dirided  one-third  to  the  owner  and  two-thirds 
to  the  other  parties.  The  owner  agreed  to  ex- 
ecute deeds  to  the  peraona  they  should  sell  to, 
and  thereafter  conveyed  to  persons  designated 
by  them.  They  did  not  pay  the  price  stated 
in  HQch  contract,  and  the  owner  assigned  the 
contract  to  plaintiff.  Held,  that  by  such  as- 
signment plaintiff  did  not  acquire  a  vendor's 
li^  on  the  property  so  conveyed,  since  the 
owner  did  not  contract  to  convey  or  convey  the 
laud  to  the  parties  who  were  to  pay  the  pur- 
chase price,  oat  conveyed  to  persons  designat- 
ed by  tnem,  and  against  whom  he  had  do  claim. 

2.  Where  three  persons  are  jointly  and  equal- 
ly interested  in  tne  unpaid  purchase  price  of 
land,  one  of  them  cannot  chum  and  enforce  a 
TendM's  lien  therefor. 

En-or  to  district  court  EI  Paso  county. 

Action  by  Adolph  Z.  Salomon,  executor  of 
the  will  of  Fred  Z.  Salomon  and  others, 
against  Frederick  L.  Martin  and  others. 
From  a  judgment  for  defendants,  plaintiffs 
bring  error  on  rehearing.  Affirmed. 

WdlB  *  Taylor  and  John  H.  Oliites,  for 
plalntUTs  In  error.  C  M.  Campbell,  for  de- 
fendant In  error  jndgmmt  creditors.  A.  T. 
Gnnnell.  J.  O.  Helm,  and  Oolboin,  Dndley 
it  Lerria.  f w  other  defendants  In  error. 

THOMSON,  J.  Fred  Z.  Salomon  died  In 
Korembra-,  1^8.  the  owner  of  two  sectlcHiB 
ot  land  In  El  Paso  connty.  On  the  5tb  day 
of  February,  1889,  Adcdph  Z.  Salomon  and 
DaTld  H.  Moffat,  oecotors  of  his  will,  con- 
veyed the  entire  propraiy,  except  about  13 
acres  theretofrae  granted  to  the  CSilcago, 
Rock  Island  &  Pacific  Railway  Company,  to 
Hyman  Z.  Salomon,  for  an  expremed  con- 
Bldnation  of  f^OOO,  the  receipt  of  which 
was  admowledged.  The  deed  purported  to 
be  the  execution  of  a  powor  contained  In  the 
wllL  On  the  8th  day  of  February,  1889,  Hy- 
man Z.  Salomtm  entered  Into  a  contract  with 
Frederick  li.  Martin  and  Alran  A.  McGot- 
nc7*  of  wbleh  the  fcdlowlng  Is  a  copy:  "Ar. 
tides  of  agreement  made  this  9th  day  at 
Keb'y,  In  the  year  of  our  Lord  ime  thousand 
eight  hundred  and  dgtaty-nlne,  between  Hy- 
man Z.  Sakimon,  of  the  dty  of  Denver,  conn- 
ty  of  Arapahoe^  and  state  of  Colorado,  of  the 
flrat  part  and  Frederick  L.  Martin  and  AI- 
van  A  McGovnear,  of  the  city  of  Colorado 
SprtaigB,  In  the  county  of  Xa  Paso^  state  of 
Colorado,  of  the  seccmd  part,  wltnessetb: 
That  the  said  party  of  the  first  part  f  cff  and 
In  cwiBlderatlon  of  the  sum  of  one  hundred 
and  twenty-two  thousand  three  hundred  and 
flfty.elght  dollars  <«m,8S8),  to  be  fully  paid 


as  hereinafter  mentf<med,  has  contracted  and 
agreed  to  sell  to  the  said  parttes  of  the  sec- 
ond part  all  that  certain  piece  or  parcel  of 
land  situate  la  the  county  of  El  Paso,  state 
of  Colwado,  described  as  ftdlows:  All  of  sec- 
tions numbered  four  (4)  and  nine  9),  In 
township  numboed  fourteen  (14)  south,  of 
range  numbered  slxty-slx  (66)  west  except 
so  much  of  section  four  (4)  as  was  couTeyed 
to  the  Chicago,  Bode  Island  A  Pacific  Rail- 
way Oonqmny  for  right  ot  way,  being  thir- 
teen (IQ)  acres,  more  or  less,— 4n  all  twelve 
hundred  and  twenty-three  and  flfty-elght 
one-hundredths  (1,223  "Aoo)  acres.  And  the 
said  party  of  the  flnt  part  agrees  to  execute 
deeds  and  contracto  to  the  purchaser  or  pur- 
chasers of  parcds  of  tiie  aforesaid  tract  of 
land,  and  shall  hold  securities  hereinafter 
mentltmed,  arising  from  said  sales,  until  he 
has  been  fully  paid  the  purchase  price  of 
said  land,  and  the  payments  on  said  land  to 
be  as  fdlows:  IBleven  thousand  one  hun- 
dred and  serenty-nlne  ddlars  (|11,1T9)  carit 
and  eleven  thousand  one  hundred  and  seven- 
ty-nine dollara  (911,179)  to  be  pisld  on  April 
16th,  1889,  and  the  further  sums  of  test  thou- 
sand dfdlars  (f 10,000)  to  be  paid  on  July  lat 
1889,  ten  thousand^dollars  (fl0,00(9  on  Janu- 
ary 1st  1880,  and 'on  each  succeeding  July 
and  January  the  sum  of  tm  thousand  dollars 
(V10.000)  until  Jannazy  1st  1894,  at  which 
time  the  said  sum  of  one  hundred  tiiousand 
dollars  ($100,000)  shall  have  been  paid.  And 
tbe  sal^  parttes  of  the  second  part  tor  tbem- 
selves,  thehr  bdrs,  executors,  and  admlnla- 
trators,  do  agree  to  and  with  the  said  Ewr. 
ty  of  the  first  part  bis  hdrs  and  assigns, 
that  the  said  parties  of  the  second  part  will 
pay  the  said  several  sums  as  they  sev^ ally 
become  dn^  with  Interest  thereon;  that  said 
parties  of  the  second,  part  are  to  have  the 
control  and  handling  of  said  property,  and 
expend  a  sum  not  to  exceed  twenty  thousand 
dollars  (120,000)  to  platting  said  ground 
grading  streets,  Introducbig  water  through 
p^es  and  ditches;  also  to  assist  In  Iwlnglng 
a  street  railway  from  the  center  of  the  said 
city  of  Colorado  Springs,  county  and  state 
aforesaid,  to  the  said  land.— all  such  ex- 
t>en8e  to  be  deducted  frcnn  the  first  sales  of 
said  land  or  parcels  thereof;  and  the  said 
expense  shall  be  divided  as  follows:  The 
parties  of  the  second  part  to  pay  two-thirds 
and  the  party  of  the  first  part  (me-thbd: 
provided,  however,  that  the  iHoceeds  arising 
from  the  sales  of  said  land,  after  the  pay- 
ment of  the  exprnses  as  aforesaid,  and  the 
payment  of  the  land  at  the  purchase  price 
of  one  hundred  ddlars  (9100)  per  acre,  the 
surplus  then  remaining  shall  be  divided  as 
follows:  One-third  to  l^e  party  of  tiie  first 
part  and  two-airds  to  the  parties  of  the 
second  part  And  It  is  further  agreed  1^  and 
between  the  parties  to  these  presents  that 
If  default  be  made  In  fulfilling  tills  agree- 
ment In  that  any  of  the  paymmts  Uierein 
mentl<med  should  not  be  paid  in  six  months 
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after,  by  the  terms  of  this  contract,  required 
to  be  paid  by  the  parties  of  the  second  part, 
then  the  said  party  of  the  first  part,  his 
heirs  and  assigns,  shall  be  at  UI>erty  to  con- 
sider this  contract  as  forfeited  and  annulled, 
and  to  dispose  of  said  land  to  any  other  per- 
son In  the  same  manner  as  if  this  contract 
had  never  been  made.  In  witness  whereof 
they  have  hereunto  set  their  hands  and  seals 
the  day  and  year  above  written.  Hyman  Z. 
Salomon.  Frederick  L.  Martin.  A.  A.  Mc- 
Govney.  Signed  and  delivered  in  juresence  of 
E.  H.  Wilson."  On  the  8th  day  of  August. 
1889,  Moffat  resigned,  leaving  Adolph  Z. 
Salomop  the  sole  executor.  Sh(H^ly  after- 
wards, Hyman  Z.  Salomon,  at  the  request 
of  Martin  and  McOovney,  conveyed  undi- 
A'lded  Interests  In  the  north  half  of  section  9 
to  a  number  of  persons,  those  interests  ag- 
gregating thirty-one  fortieths  of  the  one-half 
section.  A  corporation  was  then  organized, 
called  the  Grand  View  Addition  Company, 
with  a  capitalization  of  6,000  shares  of  a  par 
valne  of  $60  each.  The  incorporators  were 
Martin,  McGovney,  and  Frank  White,  and 
the  same  parties,  with  Edgar  G.  Dean  and 
John  Dewltt  Peltz,  were  named  as  directors. 
The  persons  to  whom  Hyman  Z.  Salomon 
hod  made  deeds  conveyed  their  interests, 
amounting  in  all,  as  has  been  said,  to  thirty- 
one  undivided  fortieths,  to  the  Grand  View 
Company,  In  consideration  of  stock  of  the 
corporation  issued  to  them;  and  Hyman  Z. 
Salomon  then  conveyed  the  remaining  nine- 
fortieths  to  it  On  the  12th  day  of  January, 
1888,  Hyman  Z.  Salomon,  at  the  request  of 
Martin  and  McGovney,  conveyed  the  south 
half  of  section  9  to  the  Colorado  Springs  Im- 
provement Company,  receiving  for  the  prop- 
erty nine  promissory  notes  of  that  company, 
—eight  for  *5,000  each,,  and  one  for  $8,000,— 
all  secured  by  a  trust  deed  on  the  land. 
These  notes  were  delivered  to  Hyman  Z. 
Salomon,  and  accepted  by  him  in  lieu  and 
satisfaction  of  $48,000  of  the  indebtedness  of 
Martin  and  McGovney  to  him.  On  the  29th 
day  of  July,  1895,  Hyman  Z.  Salomon  trans- 
ferred to  Adolph  Z.  Salomon  the  agreement 
and  promissory  notes  of  Martin  and  McGov- 
ney, and  on  the  21st  day  of  April,  1896,  exe- 
cuted  to  him  a  deed  of  conveyance  of  sec- 
tions 4  and  9.  The  agreement  and  notes 
were  transferred  and  the  deed  executed  as 
collateral  security  for  the  unpaid  balance  of 
the  consideration  of  the  conveyance  from  the 
executors  to  Hyman.  On  the  22d  day  of 
Februai^-,  1890,  the  Grand  View  Addition 
Company  and  the  Colorado  Springs  Improve- 
ment Company  filed  In  the  office  of  the  coun- 
ty clerk  a  plat  subdividing  a  large  portion  of 
section  9  Into  lots  and  blocks,  making  two 
additions  to  the  city  of  Colorado  Springs. 
On  the  16th  da^-  of  February,  1896,  McGov- 
ney died  Intestate.  The  evidence  leaves  It 
uncertain  what  amount  of  the  $92,000  named 
as  the  conslderaticm  In  the  deed  from  the 
executors  to  Hyman  Z.  Salonum  bad  beea 


paid  by  him,  but,  according  to  the  recollec- 
tion of  Judge  Wells,  who,  as  attorney,  had 
conducted  some  of  the  transactions  between 
the  parties.  It  did  not  exceed  $26,000.  This 
action  was  brought  by  Adolph  Z.  Salomon  to 
obtain  a  decree  declaring  and  enforcing  a 
vendor's  Hen  In  his  favor  upon  the  whole  of 
section  4,  and  upon  the  lots  and  blocks  in 
the  Grand  View  Company's  addition  which 
had  not  been  sold  by  the  company.  This 
lien  was  claimed  by  the  executor  as  assignee 
and  grantee  of  Hyman  Z.  Salomon.  Judg- 
ment was  also  prayed  against  Martin  and 
the  administratrix  of  McGovney  for  the 
amount  due  upon  the  notes  of  Martin  and 
McGovney  to  Hyman  Z..  which  had  been  as- 
I  signed  to  the  plaintiff.  Alt  the  persons 
whose  presence  was  necessary  for  the  pur- 
pose of  the  desired  decree  and  Judgment 
were  made  parties  defendant.  Certain  Jndg- 
ment  creditors  of  Hyman  Z.  Salomon,  whose 
Judgments  were  alleged  to  be  subject  and 
subordinate  to  his  Ifoi,  were  also  made  par^ 
ties  defendant. 

Where  one  person  conveys  real  estate  to 
another  in  such  manner  that  the  legal  title 
rests  In  the  latter,  and  the  consideration  of 
the  sale  Is  not  paid  or  secured,  equity  allows 
the  grantor  a  Hen  upon  the  land  for  Its  pay- 
ment. In  this  ease  the  plaintiff  asserts  no 
right  to  a  lien  for  the  unpaid  consideration 
of  the  conveyance  from  the  executors  to  Hy- 
man Z.  Salomon.  His  claim  Is  that  by  vir- 
tue of  the  transfers  to  him  of  the  agreement 
and  notes  of  Martin  and  McGovney,  and  the 
execution  of  the  deed  to  him  for  the  two 
sections  of  land,  Including  the  lots  and 
blocks,  he  has  succeeded  to  the  rights  of  Hy- 
man Z.,  and  is  entitled  to  the  enforcement  of 
a  lien  which  he  alleges  existed  in  favor  of 
the  latter  upon  section  4  and  the  unsold  lots 
and  blocks  In  the  Grand  View  Addition  for^ 
the  amount  due  on  the  notes  of  Martin  and 
McGovney.  By  the  transfers  and  convey- 
ance the  plaintiff  took  what  Hyman  Z.  was 
able  to  give,  and  no  more;  and  what  that 
was  must  be  determined  from  the  contract 
which  the  latter  entered  into  with  Martin 
and  McGovney.  That  contract  was  not  a 
contract  for  the  sale  of  the  land.  It  is  true 
it  styled  Itself  an  agi'eement  to  sell,  and  calls' 
the  consideration  to  be  paid  "jiurcbase  price"; 
but  from  an  examination  of  its  terms  and 
conditions,  by  which  alone  fts  character  may 
be  hxed,  it  conclusively  appears  that  a  sale 
of  the  real  estate  by  Hyman  to  Martin  and 
McGovney  was  not  within  the  contemplation 
of  the  parties,  and  that  the  "purchase  price" 
was  not  a  consideration  to  be  paid  for  the 
land.  The  purpose  of  a  sale  Is  to  transfer 
title.  The  ownership  of  property  sold  passes 
from  the  vendor  to  the  vendee.  But  there  la 
no  provision  in  this  contract  by  compliance 
with  which  Martin  and  McGovney  could 
ever  t>ecome  the  owners  of  the  land.  To  the 
contrary,  ezprera  provlsloa  Is  made  f<H*  the 
conveyance  ct  the  land  to  othet  pemmn. 
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What  MartiD  an^  McGovney  acquired  by  vir- 
tue of  the  contract  was  not  the  right  to  be- 
come owners  of  the  land,  or  of  any  interest 
in  tbe  land,  bnt  the  right,  using  the  lan- 
guage of  the  contract,  to  "have  control  and 
handling"  of  the  land,  and  the  right  to  re- 
tain two-thirds  of  the  net  proceeds  of  the 
sal^  accounting  for  the  remaining  third  to 
Hyman.  What  the  contract  calls  "purchase 
price"  was  simply  the  consideration  to  be 
paid  by  them  for  the  right  to  contrtd  and 
handle  the  land  and  for  an  Interest  In  the 
proceeds  of  sales.  On  bis  part  Hyman  bound 
himself  to  execute  deeds  to  the  purchasers. 
For  the  payment  of  Martin  and  McGovney's 
,notcg  Hyman  must  have  relied  on  their  per-' 
sonai  responsibility  and  on  the  securities 
mentioned  In  tbe  contract,  whatever  they 
may  liave  been.  All  the  parties  were  to  oper- 
ate together.  The  fwmer  were  to  make 
sales,  the  latter  was  to  execute  deeds,  and 
the  proceeds  were  to  be  divided  equally 
among  the  three.  As  the  money  realized 
trm  sales  belonged  to  them  all,  there  could 
be  00  lien  In  favor  of  Hyman  alone  for  the 
unpaid  price  of  a  lot  or  parcel  sold  by  Mar- 
tin and  McGovney.  Whether  tbe  purchasers 
had  knowledge  of  tbe  relations  between  Hy- 
man and  Martin  and  McGovney,  or  what 
vas  the  effect  of  their  Imowledge  upon  their 
purchases.  Is  not  properly  in  question.  When 
deeds  were  executed  to  them,  tbey  were 
bound  to  know  that  the  title  was  not  in  Mar- 
tin and  McGovney;  and  they  were  charge- 
able with  knowledge  of  everything  else  to 
wtiich  that  knowledge  might  lead.  But  this 
ii  not  a  case  in  which  what  they  knew  or 
did  not  know,  or  what  they  might  or  might 
not  have  known,  Is  of  any  importance.  If 
they  had  read  and  carefully  studied  the  en- 
tire contract,  they  would  simply  have  learned 
that  Martin  and  McGovney  wae  In  control 
tbe  property,  and  could  be  safely  dealt 
irith;  and  that  upon  purchase  from  the  lat- 
ter and  payment  to  them  of  the  purchase 
money  a  conveyance  of  the  property  pur- 
chased could  be  compelled.  The  relations  ex- 
isting between  Hyman  and  Martin  and  Mc- 
Govney, the  authority  with  which  he  had 
clothed  them,  the  obligation  he  bad  assumed 
to  honor  their  contracts  by  a  transfer  of  the 
legal  title,  and  the  fact  that  they  were,  joint- 
ly with  him,  Int^ested  in  the  money  arising 
from  sales,  were  incompatible  with  a  B1^>- 
poaitlni  of  veiulor's  Uens  In  his  farw  upon 


any  land  purchased  from  them  and  conveyed 
by  him.  So  far  as  section  4  is  concerned,  at 
the  time  Hyman  executed  his  deed  to  the 
plaintiff  the  legal  title  to  the  whole  was  in 
him.  No  part  of  it  had  been  sold.  It  was 
embraced  in  the  contract  with  Martin  and 
McGovney:  but  they  had  never  disturbed  It. 
He  had  no  lien  upon  it,  for  he  had  never  sold 
it,  or  contracted  to  sell  It;  and  the  title,  both 
legal  and  equitable,  remained  constantly  in 
him.  But  while  he  was  its  owner  judgments 
were  recovered  against  him,  and  the  liens  of 
the  judgments  attached  to  the  land.  His 
conveyance  to  the  plaintiff  was  subject  to 
those  liens,  and,  until  discharged,  they  will 
remain  an  Incumbrance  upon  the  title.  The 
contract  with  Martin  and  McGovney  pro- 
vided that  upon  default  by  them  in  any  of 
their  payments  for  six  months  the  contract 
luight  be  regarded  as  annulled,  and  a  right 
would  vest  in  Hyman  to  dispose  of  tbe  land 
to  any  other  person  as  if  the  contract  had 
never  been  made.  They  were  in  default  for 
more  than  six  months.  By  his  deed  to  the 
plaintiff  Hyman  elected  to  annul  the  con- 
tract He  exercised  a  right  which  that  In- 
strument, in  express  terms,  conferred  upon 
him;  and  the  plaintiff  took  the  title  dischar- 
ged from  any  burden  which  the  contract 
might  otherwise  have  imposed.  Tbe  trans- 
fers and  conveyance  to  the  plaintiff  did  not 
constitute  an  assignment  of  a  vendor's  lien, 
for  the  simple  reason  that  there  was  none 
to  assign.  With  the  agreement  and  notes  of 
Martin  and  McGovney  he  took  the  remedies 
upon  them  of  his  assignor;  and  with  the 
deed  from  Hainan  he  took  the  title,  subject 
to  the  judgment  liens,  as  security,  which  he 
could  enforce  in  a  proper  proceeding,  for 
what  Hyman  owed  him.  But  he  took  noth- 
ing else,  and,  in  so  far  as  he  seeks  tbe  en- 
forcement of  a  vendor's  lien,  his  suit  must 
fall. 

The  question  whether,  notwithstanding  a 
vendor's  Hen  was  not  established,  the  plain- 
tiff was  entitled  to  a  personal  Judgment  up«m 
the  notes,  has  l>een  withdrawn  from  the  case. 
In  the  oral  argument  upon  the  rehearing 
counsel  for  the  plaintiff  expressly  disclaimed 
all  right  to  such  judgment  apart  from  tbe 
lien,  and  conceded  that,  if  there  was  no  lien, 
there  could  be  no  Judgment.  In  our  opinion, 
there  was  no  lien,  the  Judgment  below 
must  be  affirmed. 

Afflrmoda 
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(le  Colo.  App,  642) 

ALIUNDE  CONSOIb  MIN.  CO.  t.  ARNOLD. 
(Court  of  Appeals  of  Oolraado.   Dec.  0,  1901.) 

PRINCIPAL    AND  AGENT— SALART—COUNTER- 
CLAI M— CORPORATION— DIRECTORS— AU- 
THORITY—BVIDBNCH^-CHARGB. 

1.  Plaintiff  sued  for  a  balance  of  Balary  as 
Djinitif  superintendent,  and  defendant  claimed 
that  ne  had  collected  and  retained  a  larger 
amount  from  a  certain  lessee.  Plaintiff's  au- 
thority was  fixed  by  &  resolution  of  defendant's 
uiTectors  to  make  leases  and  fix  the  terms  in 
the  first  iustauce,  to  take  effect  when  approved 
by  a  certain  person;  also  to  collect  the  rents 
and  generally  superintend  the  property.  Held, 
that  it  was  error  to  admit  evidence  that  a  lees 
royalty  was  reserved  in  another  lease  than 
that  in  the  one  on  whidi  defendant* b  claim  was 
based. 

2.  Where  plaintiff  was  authorized  by  a  reso- 
lution of  defendant's  directors  to  make  leases 
of  mines  and  tlx  the  terms  in  the  first  instance, 
to  take  effect  on  the  approval  of  a  certain  per- 
son, the  terms,  -when  so  fixed  and  appioTed, 
could  not  be  changed  without  the  authority  or 
consent  of  the  directors. 

3.  Where,  in  an  action  for  money  collected 
Dy  a  mining  superintendent  under  a  certain 
lease  and  retained  by  hfm,  he  made  monthly 
reports  of  hia  acrregate  collections  and  dis- 
bursements, but  of  DO  details  relating  to  such 
lease,  the  court  should  charge  that  the  reten- 
tion of  such  reports  without  objection  was  not 
a  circumstance  to  be  considered  by  the  jury, 
since  such  reports  did  not  profass  to  show  any- 
thing In  respect  to  the  questions  iuToIred  In 
the  case. 

4.  Where  the  answer  expressly  denies  an  in- 
debtedness to  plaintiff,  and  claims  a  balance 
due  to  defendant,  and  the  evidence  is  in  line 
with  the  pleading,  a  charge  that  "it  stands  ad- 
mitted on  the  part  of  defendant  that  It  is  in- 
debted to  the  plaintiff"  is  error. 

Appeal  from  district  court,  ijSlear  Creek 
county. 

Action  by  Wflllam  D.  Arnold  against  the 
Aliunde  ConaoUdated  Mining  CompaBy. 
From  a  Judgment  for  plaintlflF,  dtfoidant  ap- 
peals. Reversed. 

Teller  &  Dorsey,  tox  arodlaut  John  J. 
Wliite,  for  appellee. 

THOMSON,  J.  This  suit  was  brought  by 
the  appellee  to  recover  his  salary  as  mining 
superintendent  for  the  appellant  from  Octo- 
ber 1,  1897,  to  November  7,  1897,  amounting 
to  $ao&.&l.  The  defendant  answered,  admit- 
ting that  the  plaintiff  performed  service  for 
it  during  the  time  stated,  and  averring  that 
the  service  was  rendered  under  its  employ- 
ment of  the  plaintiff,  as  its  mining  superin- 
tendent, at  $106.66  per  month,  from  the  7th 
day  of  January,  1896,  and  that  he  was  paid 
that  sum  monthly  imtil  the  7tb  day  of  Octo- 
ber, 1897.  It  was  also  admitted  that  the 
plalntifiTs  salary  for  the  month  commencing 
the  7th  day  of  October,  1897,  amounting  to 
1166.66,  had  not  been  paid,  but  indebtedness 
to  the  plaintiff  in  any  sum  was  denied.  The 
answer  further  set  forth  the  appointment  on 
the  11th  day  of  January,  1S06,  by  resolution 
of  the  defendant's  board  of  directors,  of  the 
plaintiff  as  defendant's  superintendent,  with 
authority  to  make  leases  of  the  defendant's 


property  on  such  terms  and  for  such  time  as 
he  might  deem  best  in  the  first  instance,— 
the  leasee,  however,  not  to  be  operative  or 
take  effect  until  their  eubmisBlon  to  and  ap- 
proval by  Willard  Teller,  vice  president  of 
the  defendant,  and  not  to  exceed  one  year 
until  further  action  by  the  board,— and  aver- 
red that  among  the  leases  made  by  him  was 
one  to  James  A.  Thompson,  executed  on  the 
22d  day  of  January,  1896,  for  a  period  of  one 
year,  under  which,  without  renewal,  the 
plaintiff  suffered  Thompson  to  operate  until 
SeptembM>  S,  1897,  and  out  of  which  moneys 
amounting  in  the  aggregate  to  $004.76  came 
Into  his  hands,  for  which  he  failed  to  ac- 
count to  the  defendant  Judgment  was  pray- 
ed for  the  difference  between  the  moneys  al- 
leged to  have  been  retained  by  the  plaintiff 
and  $166.66,  his  unpaid  salary.  The  replica- 
tlon  denied  the  retention  by  the  plaintiff  of 
any  money  belonging  to  the  defendant  and 
avMTed  that  In  dealing  with  the  lessee,  ex- 
acting royalties,  and  adjusting  mining  ex- 
penses, be  exercised  a  discretion  with  wbk'li 
he  was  Invested  by  the  president  and  vice 
president  of  the  defendant  The  plaintiff  In- 
troduced In  evidence  the  following  resola- 
tion  adopted  by  its  board  of  directors  at  a 
meeting  held  on  the  11th  day  of  January, 
1806:  "On  motion  of  Solomon  Turck,  It  was 
resolved  that  the  sup^intendent  Wm.  P. 
Arnold,  shall  be  employed  to  lease  the  prop- 
erty of  the  company  upon  such  terms  and 
for  such  time  as  shall  seem  best  to  him  In 
the  first  Instance;  said  lease  not  to  be  opera- 
tive or  take  effect  until  same  has  been  sub- 
mitted and  approved  by  Willard  Teller;  the 
time  of  such  lease  not  to  exceed  the  period 
of  one  year,  except  upon  further  action  by 
the  board."  The  plaintiff  also  introduced  the 
lease  to  Tliompson,  dated  January  22,  1806. 
and  the  entries  In  the  books  of  the  defend- 
ant relating  to  that  lease.  The  lease  bore 
the  approval  of  Willard  Trfler.  It  reserved 
a  royalty  of  50  per  cent,  of  all  ore  produced, 
and  provided  that  the  cost  of  blacksmith Ing. 
mining  timbers,  and  lagging  should  be  borne 
by  the  lessee;  also  that  the  company  should 
do  the  tramming  at  the  expense  of  the  lessee, 
unless  the  suptv-lntendent  should  otherwise 
direct  It  appears  from  the  book  entries  that 
the  plaintiff  received  all  the  money  realized 
from  sales  of  ore,  and  settled  with  the  lessee. 
They  show  that  the  total  amount  received  for 
ore  from  February  14,  1806,  to  November  8, 
1897,  was  $11,607.71,  royalty  of  50  per  cent 
of  which  would  be  $5,8ia55,  and  that  the 
amount  accounted  for  as  royalty  during  the 
same  period  was  only  $5,413.68.  They  also 
show  that  the  total  amount  to  which,  the 
company  was  entiUed  for  mining  expenses, 
acctTdiug  to  the  terms  of  the  lease,  was 
$294.27,  and  that  the  total  amount  received 
on  account  of  such  expenses,  was  $140.52. 
The  authority  exercised  by  the  plaintiff  In 
the  operation  of  the  mine  appears  from  the 
following  testimony  of  Benjamin  a  Oatren, 
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s  witness  called  by  the  plalDtlff:  "Mr.  Ar- 
nold had  Boparlston  as  to  the  leases  and  the 
working  of  ttae  propnly,  and  tbe  money  they 
ooQld  get  oat  of  It;  and  evecytblng  that  was 
kept  ont  in  the  -way  of  royalty  or  tramming, 
or  otherwise,  was  done  onder  tbe  direction  of 
air.  Arnold,  and  the  money  that  was  paid  In 
onder  the  leases  was  also  done  und«  Mr.  Ar- 
Di^s  directlm,  and  Mr.  Arnold  waa'  tbe  only 
man  who  was  checking  against  the  com- 
pany's account  fit  Georgetown,  so  that  all  of 
the  money  tbat  was  paid  In  ^m  ore  or  oth- 
er toorces  went  Into  the  bank  under  tiie  di- 
rectkm  of  Mr.  Arnold,  and  he  was  the  man 
that  chedced  tt  out"  Tbla  witness  waa  a 
bofddEeeper  under  the  plaintiff  during  the 
thne  covered  by  Thompson's  leasie.  He  also 
testified  that  he  sent  monthly  reports  to  tbe 
CMDpany,  which  were  takea  from  tbe  cash 
book,  and  that  he  was  nev&t  requested  to 
make  a  complete  r^ort  He  aaid  tbat  the 
reports  showed  tbe  gross  amounts'  received 
tor  we,  and  tbe  gross  amotmts  paid  out  to 
lessees;  but  it  showed  no  transactlim  with 
any  particular  lessee,  or  in  ration  to  any 
particular  lease  There  was  a  number  of 
leases  given  upon  different  parts  of  the  mine, 
and,  agaiiwt  tbe  objection  of  tbe  defendant, 
the  court  admitted  evidence  of  the  royalty 
reserved  in  one  of  those  leases  other  than 
that  before  ue.  This  was  error.  The  resolu- 
tion from  wblcb  the  platattlff's  authority  was 
dwived  empowered  htm  to  make  leases  on 
such  terms  as  might  seem  best  to  him  In  tbe 
flrst  Instance,  to  take  effect  when  approved 
by  WiUard  Teller.  That  a  less  royalty  was 
reeerred  in  another  lease  than  in  this  is  Im- 
material. The  tmns  ot  each  lease,  whatever 
they  may  have  been,  were  fixed  by  him,  sub- 
ject to  Mr.  Tdler*B  approval.  The  terms  of 
this  lease  were  fixed  by  him,  and  approved 
by  Mr.  TellN;  and  it  Is  his  conduct  In  re- 
spect to  this  lease,  and  not  bis  conduct  In 
respect  to  some  other  lease,  tbat  Is  now  in 
question.  The  court  also,  against  the  defend- 
ant's objection,  permitted  the  plaintiff  to  tes- 
tify to  conversations  between  himself  and 
Mr.  Tiellar,  occurring^  after  tbe  execution  of 
this  lease,  having  some  relation  to  leases  gea- 
oaDy,  and  to  an  exivnslon  by  Mr.  Turck, 
tbe  president  of  the  defendant,  after  some 
kind  (Ht  an  examination  of  the  books,  to  the 
effect  tint  be  was  well  pleased  with  every- 
thing. According  to  the  witness,  Mr.  Teller 
told  bhn  to  give  a  it^.  Atkins  a  reduction  of 
royalty,  because  the  latter  ctmiplalned  that 
it  was  too  high,  and  also  told  blm  to  do  what 
he  tbooght  was  right  by  lessees,  giving  them 
such  deductions  as  be  thought  best  The 
court  likewise,  notwithstanding  objection  by 
defendant,  admitted  a  letter  from  Mr.  Turck 
—to  whom  addressed  does  not  appear^ln 
which  he  said.  "I  note  all  yon  have  to  say, 
and  folly  approve  your  plans  and  manage* 
meat"  Hie  purpose  of  this  evldmce  was  to 
abow  tbat  the  plaintiff  was  authorised  by  Mr. 
"Mia  to  make  concesslMis  to  Mr.  Tbompson 


in  respect  both  to  royalties  and  mining  ex- 
penses, and  to  show  tbat  Mr.  Tnrdc  waa 
satisfied  with  what  the  plaintiff  bad  done  In 
relation  to  those  royalties  and  expenses.  We 
do  not  think  the  evidence  tends  to  establish 
either  of  the  propositions.  It  does  not  show 
any  modiacatton,  <x  Mr.  Teller's  consent  to 
any  modification,  of  the  Thompson  lease,  or 
tbat  Mr.  Tung's  remark  or  bis  statnuent  In 
his  letter  was  made  with  any  knowledge  at 
tbe  fiicts.  8ur^  Mr.  Teller's  loose  obs^a- 
tloDS  respecting  leases  generally  were  not 
equivalent  to  an  authority  to  tbe  plaintiff  to 
release  Tbompson  from  tbe  performance  of 
his  covenants.  But,  even  if  tbe  plaintiff  bad 
the  countenance  of  Mr.  Teller  and  Mr.  Turck 
In  changing  the  terms  of  the  lease,  It  would 
not  avail  him.  His  authority  to  make  leases 
was  derived,  not  from  Mr.  Turck  or  Bir. 
Teller,  but  from  the  board  of  directors,  and 
it  was  defined  and  limited  by  tbe  resolution 
which  conferred  .Jt  He  was  en^wwed  to 
settle  the  time  and  teems  of  a  lease  in  the 
first  instance^— tbat  is,  at  the  time  the  lease 
waa  madOk— subject  to  Mr.  Teller's  approval: 
When  approved,  tbat  lease,  for  that  time, 
and  iq>on  those  terms,  took  effect  In  respect 
to  time  or  tennis  tbe  authority  of  the  plaln- 
tlffl  and  Mr.  Teller  was  exhausted  when  the 
lease  was  approved.  The  affairs  of  a  c<NFpo- 
ration  are  managed  by  its  board  of  dbect- 
ors.  and,  exc^  by  their  authority,  none  of 
Its  ffiGBcers  can  dispose  of  its  property.  The 
directors  of  this  corporation  gave  the  plain- 
tiff no  anthmtfy  to  decide  upcm  tbe  terms  of 
a  lease,  except  "in  the  first  instance."  and 
they  gave  Mr.  Teller  no  authority  to  annnove 
any  terms  e»!ept  those  fixed  by  the  i^aintiff 
'in  the  first  instance."  As  the  lalglnal  power 
came  from  the  board  of  directors,  its  diange 
or  modification  must  cmne  from  tbe  same 
source,  so  tbat  unless  the  board,  after  the 
lease  was  nuide,  authwlaed  the  plaintiff  to 
reduce  the  royalty  or  remit  the  mining  ex- 
penses, his  act  in  so  doing  was  without  ef- 
fect, notwithstanding  what  Mr.  Tdler  may 
have  said  or  Mr.  Tordt  may  have  dime. 
But  no  authority  from  tbe  board  of  directors 
to  make  any  change  In  the  terms  of  tbe 
lease  as  it  was  wlglnally  drawn  was  shown. 
Hie  tiieory  of  certabi  ot  the  Instmctlotts  was 
tbat  the  authority  givw  to  Mr.  Teller  to  ap- 
prove orlfinal  leases  made  by  the  [Oaintltt 
would  authorize  blm  to  consent  to  changes 
whldi  the  plaintiff  might  afterwards  make 
in  fbe  terms  of  the  leases.  EVom  what  we 
have  already  said,  It  will  be  seen  that  In  our 
opinion,  the  plaintiff  had  no  authority  to 
agree  upon  the  t^ms  ot  a  lease,  except  In 
the  flrst  instance.  He  had  no  authwlty  to 
waive  those  terms  afterwards,  and  what  be 
had  no  authority  to  do.  Mr.  Teller  bad  no  au- 
thority to  approve.  The  giving  of  sncb  In- 
structions was  error. 

Tbe  defendant  requested  tbe  following  In- 
struction: '"The  coturt  Instructe  the  Jury 
that  the  fact  tbat  the  defendant  company 
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made  no  objections  to  the  monthly  reports 
made  by  Arnold,  the  plaintiff,  and  did  not 
call  for  further  or  more  specific  reports.  Is 
not  a  circumstance  to  be  considered  by  them, 
since  such  reports  did  not  profess  to  show 
anything  In  respect  to  the  question  Involved 
In  tbe  case,  namely,  whether  plaintiff  did  or 
did  not  retain,  out  of  moneys  coming  to  his 
hands  for  the  company  defendant  from 
James  A.  Thompson,  all  the  money  he  ought 
to  have  retained."  Tbe  court,  against  the 
objection  of  the  defendant  struck  out  the 
word  "since,"  and  inserted  the  word  "If  be- 
fore the  words  "such  reports,"  and,  as  thus 
modified,  gave  the  Instruction.  Tbe  theory 
of  counsel  was  that  the  reports  were  so  In- 
definite as  to  convey  no  information  to  the 
company  of  what  the  plaintiff  was  doing  In 
the  matter  of  the  Thompson  lease.  We 
have  no  sample  of  tbe  reports  before  us,  but 
the  statements  of  the  only  witness  who  testi- 
fied concerning  them  would  seem  to  bear 
out  tbe  theory.  According  to  him,  they 
showed  only  aggregate  results  of  all  the  leas- 
es, and  contained  nothing  from  which  the 
transactions  relating  to  this  particular  lease 
could  be  known.  We  think  the  InstmctiMi 
should  have  been  given  as  offered.  The  con- 
tents of  the  papers  were  not  in  dispute,  and. 
In  leaving  it  to  the  Jury  to  find  what  they 
were,  the  court  erred. 

The  following  instruction  Is  Inexplicable: 
"The  court  instructs  the  Jury  that  it  stands 
admitted  on  the  part  of  the  defendant  that 
It  Is  Indebted  to  the  plaintiff,  for  salary  due 
blm  on  the  7th  day  of  November,  the  sum 
of  ?205.54."  A  verdict  for  the  plaintiff  nec- 
essarily followed  that  statement  But  the 
statement  was  contrary  to  the  fact  The  an- 
swer. In  terms,  denied  Indebtedness  to  the 
plaintiff.  In  addition  to  explicit  denial,  It 
averred  conditions  Inconsistent  with  snch  in- 
debtedness. It  did  more:  It  alleged  a  lia- 
bility in  Its  favor  against  the  plaintiff  large- 
ly exceeding  in  amount  his  unpaid  salary. 
And  Its  evidence  was  In  line  with  its  plead- 
ing. A  denial  is  not  an  admission.  To  say 
that  the  plaintiff  is  Indebted  to  the  defend- 
ant does  not  mean  that  the  d^endant  owes 
the  plaintiff. 

Let  the  Judgment  be  reversed.  Beversed. 


(39  Or.  504) 

HAMMER  V.  DOWNING  et  al. 

(Supreme  Oonrt  of  Oregon.    Dec.  23,  1901.) 

COSTS— BILL  OP  COSTS— OBJECTIONS  THBRETO 
— WAIVBR  OF  OBJECTIONS— J  UDOUBNT 
—BBS  ADJUDICATA. 

1.  Hill's  Ann.  Laws. '  8  550.  requiring  a  bill 
of  costs  necessarily  incurred  to  be  verified, 
except  as  to  officers'  fees,  and  to  be  filed  with- 
in five  days  after  the  entry  of  judgment,  or 
thereafter  on  the  Service  of  copy  on  the  op- 
posite party,  and  requiring  objections  thereto 
to  be  filed  within  two  days  thereafter,  la  a  rule 
of  procedure  in  the  supreme  court. 

2.  A  denial  of  a  motion  to  vacate  a  judg- 
ment of  the  supreme  court  (or  costs  and  dto- 
harsements,  as  b^ng  prematura  entered,  is 


REPORTER.  (Or^ 

not  res  judicata  as  to  the  It«ns  of  coats  Indad- 

ed  in  the  bill. 

3.  The  filing  of  an  affidavit  In  support  of  a  - 
bill  of  costs  after  the  filing  of  objections  there- 
to is  a  waiver  of  the  objection  that  they  were 
not  filed  within  the  proper  time. 

4.  Where  an  original  answer  is  rendered  nu- 
gatory by  the  filing  of  an  amended  answer,  the 
cost  of  including  sHich  original  answer  in  the 
abstract  on  appeal  will  he  taxed  to  the  appel- 
lant. 

Motion  to  retax  costs.  Modified  and  af- 
firmed. 

For  former  opinions,  see  64  Pac  6&1;  6G 
Pac.  17. 

MOORE,  J.  This  fa  a  motion  to  retax 
costs.  Judgment  having  been  rendered 
April  8,  1901,  agahist  the  plaintiff,  the  de- 
fendants two  days  thereafter  filed  a  veri- 
fied statement  of  their  disbursements,  which 
they- dalmed  to  be  entltied  to  recover,  con- 
taining. Inter  alia,  the  following  Items: 

Cost  of  transcript  on  appeal   $346  15 

Cost  of  printed  abstract  (500  pages) . .  500  Ort 
Cost  of  printed  briefs  0-5S  p^e^....    15S  00 

The  clerk  entered  a  Judgment  on  the  l^h 
to  tbe  effect  that  the  appellants  recover  thehr 
costs  and  disbursements  In  this  court  npon 
the  appeal,  allowed  and  taxed  at 
PlaintlfTs  counsel  filed  a  petition  for  a  re- 
hearing on  the  2Tth,  which  was  denied,  and 
a  motion  to  vacate  the  Judgment  as  to  costs 
and  disbursements,  filed  June  2lBt,  on  the 
ground  that  It  bad  been  prematurely  enter- 
ed, was  also  denied.  Objections  to  said 
Items  of  the  coat  bill  were  filed  June  25th, 
supplemented  by  tbe  affidavit  of  Lansing 
Stout  deputy  clerk  of  the  circuit  court  of 
Multnomah  county,  showing  that  tbe  aum 
charged  for  the  transcript  was  $251.50,  upon 
which  the  appellants  were  credited  with 
$82.B5  for  copies  furnished  by  them  and  In- 
cluded therein,  and  by  the  affidavit  of  S. 
B.  Schwab,  a  member  of  the  firm  which 
printed  the  abstract  and  brief,  to  the  effect 
that  the  sums  paid  in  full  settiement  there- 
for were  $307.50  and  $128.50,  respectively. 
Defendants'  counsel  on  July  5th,  in  pursu- 
ance of  an  order  of  this  court  extending  the 
time  for  that  purpose,  filed  a  counter  afiida- 
vlt  supplemented  by  the  following  statement 
of  account:  ^ 

'*State  of  Oregon,  County  of  Multnnnafa,  in 

the  Circuit  Court. 

"Thofl.  J.  Hammer  v.  F.  O.  Downing  et  al. 
"Woodward  &  Palmer  to  Dan  J.  Moore,  Clerk 

of  the  Circuit  Court  Dr. 
Sept  23, 1888.  Copying  transcript,  etc.  $34fi  15 
Cr   177  30 

Sept  22,  '98.  Received  payment   $168  S& 

"Dan  J.  Moore." 

It  appears  from  the  latter  aflSdavlt  that 
this  bill  is  In  the  handwriting  of  the  deputy, 
but  that  the  Indorsement  of  the  receipt  of 
p^ment,  and  the  signature  appended  there- 
to, were  made  by  the  clerk;  tiiat  the  affiant 
called  upon  Stoat  and  showed  him  aald  state- 
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men^  and  was  Informed  by  him  that  tbe 
books  In  tbe  dei^'s  t^ce  «mtalned  a  m«D> 
orandum  of  tbe  facts  as  stated  In  his  afflda- 
Tlt  made  at  platatUTs  request;  that  tbe  af- 
fiant iUbo  saw  Dan  3.  Moore,  who  told  blm 
that  snld  bill  was  correct  and  made,  as  In- 
dkatPd,  at  tbe  request  of  C.  C.  Palmer, 
me  of  defoidants'  attorneys,  to  Include  tbe 
cost  ot  copies  of  papers  fumlsbed  by  blm, 
and  nsed  In  making  the  transcript.  Tbe 
clerk  Augnst  13,  1801,  allowed  the  defend- 
ants* cost  Mil  In  tnll,  on  the  ground  th»t  tbe 
objections  thereto  were  not  filed  within  the 
tiori'  pre8<Tlbed  by  law,  and  two  days  th&e- 
after  ^IntlfTs  counsel  filed  a  motion  to  re- 
tax  the  costs. 

Tbe  statute  prescribing  the  time  and  man- 
ner of  filing  a  Terified  statement  of  the  costs 
and  disbursements  necessarily  Incurred  In 
tbe  trial  of  a  autt  or  action  In  the  lower 
(flort  Is  to  be  regarded  as  the  rule  of  proce- 
dore  In  this  court  HUl's  Ann.  Laws  Or. 
I  55U:  Bader  t.  Barr,  37  Or.  4S3.  61  Pac. 
102r.  112T. 

It  is  ai^ued  by  idataitUTs  counsel  that,  al- 
thoDgh  the  objections  to  tbe  cost  bill  were 
not  filed  within  tbe  time  prescribed  by  law, 
defendants,  having  filed  a  counter  affidavit, 
fbatbf  waived  the  default,  while  defendants' 
euansel  Insist  that  tbe  action  of  this  court 
hi  OTermUng  the  motion  to  set  aside  tbe  judg- 
ment in  respect  to  the  costs  was  an  odjudica- 
ttaa  upon  the  matter  now  In  issue.  The  for- 
mer motion  was  to  vacate  the  judgment  as 
t»T  as  it  related  to  any  costs,  while  this  mo- 
tion concedes  tbe  ri^t  of  the  defoidants  to 
Rcover  dlsbursemoits  necessarily  Incurred, 
but  denies  that  tbe  sums  claimed  for  the  sev- 
eral items  thereof  controvoled  by  tbe  objec* 
tlcMis  are  correctly  stated.  Tbe  former  mo- 
thm  eballenged  the  right  of  the  clerk  to  enter 
any  Judgment  for  costs  within  the  time  allow- 
ed to  file  a  petition  tor  a  rehearing,  and  not 
the  amount  thereof.  No  Item  of  the  cost  bill 
was  contested  upon  the  former  motion,  and 
the  evidence  necessary  to  support  It  would 
pot  be  received  upon  the  motion  under  con- 
^eratlon.  Wbea  the  plea  of  res  adjudicata 
is  Interposed,  the  admissibility  of  the  same 
erldence  to  snroort  both  cases  Is  one  of  tbe 
chief  tests  In  detmnining  wheth^  an  adju- 
dicadcui  In  one  actltm  is  a  bar  to  another. 
Tasior  v.  Castle,  42  Cal.  367;  Duncan  v. 
Stokes.  47  Oa.  500;  Bice  v.  King,  7  Johns, 
ao;  Brown  v.  Cain.  79  Ind.  93;  Hahn  v.  Mll^ 
ler.  68  Iowa,  745.  28  N.  W.  61.  Tested  by 
this  mle,  the  motion  to  retax  tbe  costs  was 
not  Invdved  In  the  formar  motion,  and  the 
eonres  refusal  to  vacate  the  judgment  in  re- 
spect thereto  was  not  an  adjudication  upon 
the  cost  bill,  nor  a  detmnbiation  that  .any 
Item  thereof  was  reason^le.  This  brings  us 
to  a  conslderatl(Hi  of  tbe  question  wbefhw 
the  defendants,  by  filing  a  counter  affidavit 
to  snppwt  of  an  Item  of  the  cost  bill,  waived 
tbehr  right  to  Insist  that  plahttiflTs  objections 
ihonU  have  been  filed  within  the  time  pre- 


scribed by  law.  The  mle  la  well  settled 
that  a  party  may  waive  any  provision  of  a 
statute  designed  for  his  benefit,  unless  by  do- 
ing so  the  rights  of  the  pubUc  are  necessarily 
involved.  Tombs  v.  Ballroad  Co.,  18  Barb. 
683;  White  V.  Insurance  Co.,  4  DUl.  177, 
Fed.  Cas.  No.  1T.64S;  Shutte  v.  Thompson,  15 
WaU.  161,  21  L.  Bd.  128;  Keyser  v.  Pollock 
tVtab)  68  Pac.  87.  Mr.  Justice  Kapallo.  hi 
Phyfe  V.  Elmer,  45  N.  Y.  102,  In  discussing 
this  subject,  says:  "A  party  of  full  age,  and 
acting  sul  Jnris,  can  waive  a  statutory  or  even 
a  constitotional  provision  In  his  own  favor, 
affecting  simply  his  property  or  alienable 
rights,  and  not  involving  considerations  of 
public  policy."  The  time  allowed  by  law  to 
object  to  a  cost  bUl  is  a  llmitetion  upon  the 
right  to  controvert  any  Item  thereof,  and  is 
a  statutory  provision  designed  for  tbe  benefit 
of  the  prevailing  party  to  a  Judgment  An 
appearance  for  the  purpose  of  objecting  to 
irr^larities  does  not  waive  them,  but,  if  the 
appearance  Is  for  any  other  purpose,  It  is  a 
waiver,  and  no  objection  can  afterwards  be 
taken  to  the  jhtIot  defects.  lAne  v.  Leech,  44 
Mich.  163,  6  K  W.  228.  Thus,  In  Stete  v. 
Messmore,  14  Wis.  115,  it  was  held  that  a 
stipulation  for  furUiw  time  to  plead  was  an 
aiv>earance  In  an  action,  and  waived  all  ob- 
jection to  the  form  of  the  summons.  In  tbe 
case  at  bar,  the  defendante,  having  filed  a 
counter  afildavlt  In  response  to  the  objections 
Interposed  to  their  cost  bill,  tfaweby  waived 
the  right  to  Insist  that  such  objections  had 
not  been*  filed  In  time;  and.  this  being  so,  the 
question  to  be  considered  is  tbe  reasonable- 
ness of  the  controvoted  Items.  The  ev^ 
dence  dearly  shows  that  tbe  defendante  In- 
curred on  account  thereof  no  more  than  the 
following  sums:  Clerk's  fees  In  pr^wring 
transcript  ¥168.26;  printing  abstract  and 
brief,  $307.50  and  f  12&eO.  respectively.  Their 
cost  bill  will  therefore  be  reduced  to  the  exr 
tent  of  f3S0.90  on  account  of  the  overcharges. 

It  Is  maintained  by  plaintiffs  counsel  that 
the  abstract  and  brief  contained  .much  Im- 
material matter,  the  publlcati«i  of  wbtdi  Is 
dot  a  proper  diarge,  and  that  by  eliminating 
the  unnecessary  put  the  abstract  and  brief 
would  be  reduced  to  73  and  38  pages,  respect* 
ivdy.  The  abstract  contains  an  ordinal  and 
amended  answer,  the  former  containing  22^ 
pages,  tbe  cost  of  which,  at  the  rate  paid 
therefor.  Is  $13.90,  which,  in  our  judgmoit 
Is  not  a  proper  charge,  as  tbe  original  answer 
was  rendered  nugatory  by  the  amended  idead- 
Ing,  and  the  expense  for  the  publication  there^ 
of  is  not  a  taxable  disbursement  under  rule 
24  (37  Pac.  Ix.).  Albert  v.  City  of  Salem  (Or.) 
06  Pa&  233.  The  cost  biU  wUl  therefore  be 
furtha  reduced  to  the  extent  here  Indicated, 
but  In  other  respects  aM>roved.  The  imef  may 
be  somewhat  vojumlnous,  but  tbe  slae  there- 
of must  be  left  largely  to  tbe  discretion'  ot 
counsel,  to  be  determined  by  what  their  Jud{^ 
ment  may  dictate  tbe  Importance  of  the  case 
demands. 
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(Or. 


(4ft  Or.  SO) 

PACIPIO  BISCUIT  00.  DUGGBR. 

(Sapreme  Court  of  Oregon.   Dec.  30,  1901.) 

OBN8RAL   AOBNCT-SPEKnAL  BUSINESS— DI8- 
OBBDIENCB  OF  ORDBRS—LIABIL- 
inr  OF  PRINCIPAL. 

Where  an  agent  was  given  tail  charge  of 
defendant's  store,  with  power  to  sell  and  dia* 
pose  of  the  stock  and  replenish  it  parchas- 
iDK  new  goods,  the  agency  was  general,  though 
only  for  a  special  business;  ana  a  purchase  on 
credit  was  within  the  scope  of  his  apparent 
authority,  for  which  defendant  was  liable,  not- 
irlthstanding  instructions  not  to  purchase  on 
credit. 

Appeal  from  circuit  court,  Linn  oonnty. 

Action  by  the  Pacific  Blacuit  Company 
against  6.  A.  Dogger.  Judgment  for  defend- 
ant, and  plaintiff  ajnieala.  Beroraed. 

A.  H.  Cannon,  for  appellant  D.  B.  N. 
Blackburn,  tw  respondent 

BBAN,  G.  J.  This  l8  an  action  to  recorer 
the  value  of  goods,  wares,  and  merchandise 
alleged  to  have  been  sold  and  dellrered  to 
the  defendant  In  March,  1889,  the  defend- 
ant purchased  of  her  son  a  cigar  and  con- 
fectlonoT  business  In  Independence,  some 
miles  distant  from  her  home  In  Linn  coun- 
tj.  It  was  agreed  that  he  should  remain  In 
genwal  charge  of  the  store  as  her  agott,  with 
authority  to  sell  and  dispose  ot  Uie  goods 
and  replenish  the  stock  as  It  might  be  nec- 
essary, but  he  was  instmcted  not  to  buy  on 
credit  In  October,  November,  and  Decem- 
ber, 1890,  he  purchased  on  credit  of  ,the  trar- 
ellng  salesman  of  tbe  plaintiff  and  Its  assign- 
ors,  who  had  no  knowledge  of  his  Instruc- 
tions, the  merchandise  mentlwed  In  the 
complaint  which  was  received  In  the  store, 
and  either  sold  and  disposed  of  1^  him  In 
due  course  of  business,  or  by  the  defendant 
a  short  time  thereafter,  when  the  stock  was 
sold  in  bulk.  Upon  these  facts,  the  single 
quratlon  presented  Is  whether  the  defend- 
ant Is  liable  for  the  goods  so  purchased  by 
her  son,  and  tbls  depends  upon  whether  he 
is  to  be  regarded  as  a  general  or  special 
agent  If  hto  agency  was  special,  the  do* 
fendant  Is  not  Hable,  because  he  exceeded 
his  authority;  -but  if  genwal,  his  prlndiyal  Is 
bound,  notwlthatanding  be  acted  contrary 
to  her  instructions.  A  general  agent  Is  one 
authortaed  to  transact  all  his  prindpal's  busl- 
nesB,  or  all  bis  business  of  some  particular 
kind,  while  a  special  agent  Is  (me  author- 
ized to  do  one  or  more  specific  acts  In  pur- 
suance of  particular  Instmctiong,  or  within 
restrictions  necessarily  implied  from  the  act 
to  be  done.  1  Am.  &  fing.  Enc.  Law  (2d  Ed.) 
986.  Wlthtai  these  definitions,  the  defend- 
ant's son  mnst  be  regarded  as  a  general 
agent  The  mere  fact  that  his  authority  was 
confined  to  a  particular  business  did  not 
make  him  a  special  agent.  He  was  given 
full  charge  and  control  of  the  bustness,  with 
power  to  BtAl  and  dispose  of  the  stock  and 
T^loilBh  It      purchasing  new  goods;  and 


therefore  his  prtaiclpal  Is  liable  for  his  acts, 
within  the  scope  of  his  apparent  authority, 
notwithstanding  he  may  have  disregarded 
his  secret  instmctirais.  If  a  general  agent 
disregards  his  Instructions,  his  acts  will  nev- 
ertheless be  binding  on  his  principal,  so  far 
as  third  persons  who  deal  with  him  without 
notice  are  concerned,  although  he  may  be 
personally  liable  to  bis  prlndpal  tiierefor. 
This  rule  has  been  frequentiy  applied  by  the 
coiu'ts  to  facts  similar  to  those  In  hand. 
Thus,  In  Drug  Co.  v.  Lynemau,  10  Colo. 
App.  249,  50  Pac.  736,  a  drug  huslness  be- 
longing to  a  married  woman  was  conducted 
by  her  husband  as  general  nuuiager,  and  she 
was  held  llaUe  tm  the  goods  purdiased  by 
him,  although  she  told  plalntUTs  salesman 
that  her  agent  mnst  no  longer  buy  goods  of 
his  comp&ny;  It  being  assumed  that  because 
the  goods  were  delivered  and  mingled  with 
the  stock  and  sold,  the  limitation  on  the  au- 
thority of  the  Eigaxt  had  beoi  withdrawn. 
In  White  V.  Lelghton,  IS  Neb.  424,  19  N.  W. 
478,  the  defendant  was  carrying  on  a  busi- 
ness through  an  agent  under  an  agreement 
that  he  was  not  to  g^ve  orders  for  &mAb 
without  the  consent  of  hla  pElndpal.  The 
court  held,  however,  that  because  the  agent 
was  In  charge  of  the  business,  and  held  out 
to  the  world  as- having  authority  to  do  every- 
thing necessary  to  carry  it  on,  hto  principal 
was  liable  for  merchandise  purchased  by 
him  of  parties  having  ho  notice  of  the  limita- 
tion of  his  authority.  In  Palmer  Chen^, 
35  Iowa,  281,  the  defendant  was  engaged  In 
the  mercantile  business,  which  was  under 
the  control  of  her  son  as  her  graeral  agent 
The  goods  constituting  the  foundation  of  the 
plaintiff's  claim  were  purchased  by  the  son, 
received  at  the  store,  and  sold  as  other  goods 
were.  The  defendant  was  hdd  to  be  liable, 
although  she  was  present  when  the  order 
was  given,  and  directed  her  son.  In  the  pres- 
ence of  the  phUntitTs  agent  to  buy  no  ipoce 
goods  than  he  could  pay  tot  at  the  time.  The 
court  ruled  that  the  fact  that  the  goods  were 
received  at  the  store  and  disposed  of  by  the 
defendant's  agent  amounted  to  a  ratification 
of  tiie  contract  of  purchase,  and  that  the  in- 
struction given  by  defendant  to  her  agmt  to 
buy  no  more  goods  than  he  could  pay  for 
did  not  have  the  effect  of  limiting  his  au- 
thority, or  depriving  him  of  the  character  of 
a  general  agent.  In  McDowell  v.  McKcn- 
zle,  05  Ga.  030,  it  was  held  that  a  mwchant 
whose  agent  purchased  goods  In  New  York 
on  credit  although  the  credit  was  unauthor^ 
Ized,  could  not  refuse  to  pay,  when  he  had 
received  and  sold  the  goods  and  pocketed 
the  iHToceeda  See,  also.  Smith  r.  Htribrook, 
99  Ga.  256,  26  S.  B.  627;  Webstor  v.  Wray, 
17  Neb.  67&,  24  N.  W.  207;  Stapp  v.  Spurtln, 
82  Ind.  442;  Cmzan  v.  Smith,  41  Ind.  288. 

It  follows  from  these  views  that  the  Judg^ 
ment  of  the  court  below  must  be  revived, 
and  a  new  trial  ordered. 


Digitized  by  Google 


ctab)  STATE  t.  TIKOET.  dS 


04  Vtab.  85) 

STATE  ex  reL  WELLS  t,  TINGET,  Sute 
AaditoT. 

(Sapreme  Court  of  Utah.    Jan.  6,  1902.) 

CONSTITUTIONAL    PROVISIONS  —  LEGISLATIVE 
CONSTRUCTION— STATE  OFFICBRS— 
BAIiARIEft-INCRSASB. 

1.  Wta««  the  legislature  has  construed  a 
roDstitational  provisioD,  such  construction 
should  be  followed  the  courts,  if  it  can  be 
done  without  doing  Tiolence  to  the  fair  mean- 
ing  at  the  words  used  in  order  to  support  the 
constitutionality  of  the  statute. 

2.  Const,  art.  7,  §  20,  declares  that  the  gOT- 
emor  and  certain  other  officers  shall  receive 
for  their  serricea  a  compensation  as  fixed  by 
law,  which  shall  not  be  diminished  or  increased 
■0  B8  to  affect  the  salary  of  any  officer  during 
his  term,  and  that  the  compensation  of  the 
officers  named,  "until  otherwise  provided  by 
law,  is  fixed  as  follows,'*  etc.  A  statute  was 
therefore  passed  during  relator's  incumbency 
as  governor,  fixing  the  salaries  of  such  officers, 
iihich  raised  the  governor's  salary  from  f2,000, 
u  fixed  by  the  constitution,  to  44,000,  and 
It  the  same  session  an  appropriation  was  made 
for  the  salaries  of  such  officers  for  the  cur- 
rent and  succeeding  years  at  the  sums  fixed. 
Held,  that  the  words  "provided  by  law,"  as 
nsed  in  the  constitution,  should  be  construed 
to  inesn  'provided  by  statnte,"  which  exclud- 
ed the  constitution  itself,  and  hence-the  salaries 
named  in  the  statute  were  the  salaries  "provid- 
ed by  law/'  and  that  such  statute  did  not, 
therefore,  constitute  an  increase  of  the  salary 
"pniTided  by  law**  durinc  the  governor's  in- 
cumbency, within  the  prohibition  of  the  con* 
stitDtion. 

Mandamus  by  tbe  state,  on  the  relatiOD 
of  Heber  M.  Wells,,  against  Charles  S.  Tln- 
gey.  Peremptory  writ  issued. 

Bichards  A  Varlan,  for  relator.  Dennis 

C.  Eichnor.  for  respondent. 

BA8KIN,  J.  Upon  the  petition  of  Heber 
M.  Wells,  goremor  of  tbe  state,  an  alter- 
nattre  writ  of  mandate  was  issued  out  of 
this  court,  directing  tbe  respondent,  Charles 
8.  Tlngey,  as  state  auditor,  to  draw  and  de- 
liver to  the  relator  a  warrant  or  warrants 
for  tbe  unpaid  balance  of  his  salary  aa  gov- 
ernor, alleged  In  tbe  petition  to  be  due  and 
mpald,  and  for  wtilch  the  respondent  re- 
fused to  Isaue  to  the  relator  a  state  war- 
rant The  respondent  demurred  to  tbe  pe- 
tltloa  and  alternative  writ  on  the  ground 
that  they  failed  to  state  facta  sufficient  to 
constitute  a  cause  of  action  or  Justify  tiie 
Issuance  of  a  peremptory  writ  of  mandate. 
It  appears  from  tbe  facts  admitted  by  tbe 
demurrer:  That  the  relator  was,  at  the  gen- 
eral election  in  Xovember,  1900,  duly  elected 
govemoi*  of  the  state,  and  that  the  term  for 
vhkb  he  was  so  elected  began  on  the  first 
M<mday  of  Jannaiy.  1001,  and  that  upon 
that  day  be  duly  auallfled,  entered  upon  the 
duties  of  his  office,  and  ever  since  has  con- 
thiued  to  discharge  tbe  duties  of  tbe  same. 
That  at  the  time  be  was  so  elected,  and 
vhcn  he  qualified  and  Altered  upon  the  du- 
ties of  his  office,  the  salary  of  the  office  of 
governor  was  as  fixed  by  article  7,  §  20,  of 
the  constitution,  which  is  as  follows:  "The 
governor,  secretary  of  state,  auditor,  treas- 
urer, attorney-general,  snporintwdent  of 
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public  instruction  and  aucli  other  state  and 
district  officers  as  may  be  provided  for  by 
law,  sball  receive  for  tbelr  services  quar- 
terly, a  compensation  as  fixed  by  law,  which 
shall  not  be  diminished  or  increased  so  as 
to  affect  tbe  salary  of  any  officer  during  his 
term,  or  the  term  next  ensuing  atVsr  the 
adoption  of  this  constitution,  unless  a  va- 
cancy occur.  In  which  case  the  successor 
of  tbe  former  Incumbent  shall  receive  only 
such  salary  as  may  be  provided  by  law  at 
tbe  time  of  bis.  election  or  appointment.  The 
compensation  of  tbe  officers  provided  for  by 
this  article,  until  otherwise  provided  by  law. 
is  fixed  as  ttrtlows:  Governor,  two  thousand 
dollars  per  annum,"  etc.  That  the  salary  of 
tbe  governor,  so  fixed  by  said  section  of  tbe 
constitution,  was  not  otherwise  fixed  by 
law  during  the  term  ensuing  the  adoption  of 
tbe  constitution,  but  by  an  act  of  the  legls* 
latnre  approved  by  the  governor  on  March 
'  14,  1801,  and  which  went  Into  effect  on  the 
13tb  of  the  following  May,  the  salary  of 
the  governor  was  fixed  at  ^,000.  That  act 
In  form  Is  as  follows: 

"An  act  flxlttg  the  salaries  of  certain  state 
officers,  and  proTldli^  tar  payment  there' 
of. 

"Be  It  enacted  by  the  legislature  of  the 
state  of  Utah: 

"Section  1.  Salaries  of  certain  state  of- 
ficers ttxed:  Tbe  annual  salaries  of  the 
following  state  officers  are  hereby  fixed  as 
follows:  Governor,  four  thousand  dollars; 
secretary  of  state,  three  thousand  dollars; 
state  treasurer,  fifteen  hundred  dollars; 
state  auditor,  two  thousand  dollars;  attor- 
ney general,  two  tboosand  dollars;'  state 
superintendent  of  public  instroctlon,  eight- 
een hundred  dollars. 

*'Sec.  2.  To  be  paid  quarterly.— The  sala- 
ries of  tbe  state  officers  In  section  one  speci- 
fied, shall  be  paid  quarterly,  and  tbe  state 
auditor  shall  draw  his  warrant  upon  tbe 
state  treasurer  at  the  end  of  each  quarter 
for  the  amount  of  salary  due  each  of  such 
officers." 

Laws  1001,  p.  73. 

By  an  act  approved  March  26,  1901,  an 
appropriation  of  the  sums  necessary  to  pay 
the  annual  salaries  fixed  by  tbe  said  act  of 
March  14tb  for  the  years  1901  and  1902 
was  made.  Neither  the  validity  nor  tbe  con* 
Btltutlonallty  of  the  act  Increasing  the  sala- 
ries Is  questioned.  It  Is  conceded  that  the 
act  properly  applies  to  and  fixes  tbe  Balaries 
of  future  Incumbents  of  the  offices  menti<m- 
ed,  bat  the  parties  disagree  as  to  whether 
it  can,  under  the  provisions  of  section  20. 
art.  7,  be  legitimately  applied  so  as  to  fix 
the  salaries  of  tbe  Incumbents  whose  elec- 
tion occurred  and  whose  terms  began  before 
the  act  was  passed.  No  other  question  Is 
involved. 

It  Is  clear  from  the  language  of  the  net, 
and  from  the  fact  that  during  the  same 
term  at  which  It  was  enacted  the  legisla- 
ture appropriated  money  to  meet  the  tn- 
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creased  salary  of  the  officers  mentioned 
who  had  before  the  passage  of  said  act  been 
elected  and  were  then  serving  the  term  for 
which  they  had  been  chosen,  that  the  legis- 
lature Intended  the  act  to  apply  to  and  in- 
crease the  salary  of  the  officers  then  serving 
their  terms.  This  appropriation  Is,  by  im- 
plication, a  legislative  construction  of  the 
act  and  the  section  of  the  constitution  under 
consideration.  This  being  so,  under  the 
well-settled  rules  of  construction,  the  court 
must  construe  the  act  in  accordance  with  the 
legislative  intent,  unless  It  la  clear  beyond 
reasonable  doubt  that  the  section  of  the  con- 
stitution quoted  limits  the  act  so  as  only  to 
apply  to  and  fix  the  salaries  of  the  officers 
elected  and  installed  after  its  enactment. 
In  the  case  of  Ogden  v.  Saunders,  12  Wheat 
213,  270,  6  I..  Ed.  606,  625,  Mr.  Justice  Wash- 
ington, in  his  opinion,  said:  "I  shall  now 
conclude  this  opinion  by  repeating  the  ac- 
knowledgment which  candw  compelled  me 
to  make  in  ite  commencement,  that  the  ques- 
tion which  I  have  been  examining  Is  in- 
volved In  difficulty  and  doubt  But  If  I 
could  rest  ray  opinion  in  favor  of  the  consti- 
tutionality of  the  law  on  which  this  ques- 
tion arises  on  no  other  ground  than  this 
doubt  so  felt  and  acknowledged,  that  alone 
would,  in  my  estimation,  be  a  satisfactory 
vindication  of  it.  It  is  but  a  decent  respect 
due  to  the  wisdom,  the  Integrity,  and  the 
patriotism  of  the  legislative  body  by  which 
any  law  Is  passed  to  presume  In  favor  of  Its 
validity  until  Its  violation  of  the  constitu- 
tion Is  proved  beyond  all  reasonable  doubt 
This  has  always  been  the  language  of  this 
court  when  that  subject  has  called  for  its 
decision."  In  Supervisors  v.  Brown,  112  U. 
S.  208,  209.  5  Sup.  Ot.  12t).  2»  L.  Ed.  707,  it 
la  said  Id  the  opinion  delivered  by  Mr.  Jus- 
tice Harlan  that:  "It  certainly  cannot  be 
said  that  a  different  construction  Is  requir<;d 
by  the  obvious  Import  of  the  words  of  the 
statute.  But  if  there  were  room  for  two 
constructions,  both  equally  obvious  and  rea- 
sonable, the  court  must  Ih  deference  to 
the  I^islature  of  the  state,  assume  that  It 
did  not  overlook  the  provisions  of  the  con- 
stitution, and  designed  the  act  of  1871  to 
take  effect  Our  dnty,  therefore,  is  to  adopt 
that  construction  which,  without  doing  vio- 
lence to  the  fair  meaning  of  the  words  used, 
brings  the  statute  Into  harmony  with  the 
provisions  of  the  constitution.  •  •  •  'Gen- 
eral words  in  the  act  should  not  be  so 
Ooustrued  as  to  give  an  effect  to  It  beyond 
the  legislative  power,  and  thereby  render 
the  act  unconstitutional.  But,  If  possible,  a 
construction  should  be  given  to  It  that  will 
render  it  free  from  constitutional  objec- 
tion, and  the  presumption  must  l>e  that  the 
legislature  Intended  to  grant  such  rights 
as  were  legitimately  within  its  power.' " 
Again,  Sykes  v.  Mayor,  etc.,  55  Miss.  115, 
14.3:  "It  ought  never  to  be  assumed  that 
the  law-making  department  of  the  govern- 
ment intended  to  usurp  or  assume  power 


prohibited  to  It,  and  such  construction  (If 
the  words  will  admit  of  It)  ought  to  be  put 
on  Its  legislation  as  will  make  It  consistent 
with  the  supreme  law."  Cooley,  Const  Llm. 
218  et  seq;  Black,  Const  Law,  {  28;  Suth. 
St  Const  g  229.  In  Adams  v.  Howe,  14 
Mass.  340,  345,  7  Am.  Dec.  210.  218.  It  Is 
said:  "We  muat  premise  that  so  much  re- 
spect Is  due  to  any  legislative  act,  solemn- 
ly passed,  and  admitted  into  the  statute 
book,  that  a  court  of  law  which  may  be 
called  upon  to  decide  its  validity  will  pre- 
sume It  to  be  constitutional,  unless  the  con- 
trary clearly  appears;  so  that  In  any  case 
of  the  kind  substantially  doubtful,  the  law 
would  have  its  force.  The  legislature  Is.  in 
the  first  instance,  the  judge  of  Its  own  con- 
stitutional powers;  and  it  Is  only  when 
manifest  assumption  of  authority  or  misap- 
prehension of  it  shall  appear  that  the  judi- 
cial power  will  refuse  to  execute  it."  When 
the  legislature,  by  enactments,  either  Im- 
pliedly or  expressly  construes  a  provision  of 
a  statute  or  a  constitution,  in  doubtful  cases 
the  courts  will  accept  the  legislative  con- 
struction, and  enforce  the  provision  in  ac- 
cordance therewith.  If  the  ambiguous  lan- 
guage of  the  provision  is  such  as  admits  of 
such  construction.  Counsel  for  the  respMid- 
ent  admitted  In  his  argument  that  the  leg- 
islature Intended  that  the  act  should  apply 
to  the  officers  holding  their  term  at  the  time 
It  was  passed,  and  that  there  Is  doubt 
whether,  under  the  provisions  of  the  consti- 
tution, it  did  not  so  apply.  If,  in  that  re- 
spect a  reasonable  doubt  exists,  then,  under 
the  established  rules  of  construction,  the  In- 
tention of  the  legislature  should  prevail. 

Ttie  contention  of  the  respondent  is  untena- 
ble unless  the  term  "law,"  as  used  In  the  sec- 
tion of  the  constitution  referred  to,  clearly 
Includes  the  constitution  Itself.  Although  the 
term  "law."  In  Its  broadest  sense.  Includes 
constitutions,  It  Is  clear,  from  its  connection 
In  article  7,  S  20,  and  other  sections  of  the 
constitution,  that  it  was  not  used  in  Its  gen- 
eral sense,  but  merely  as  a  designation  ot 
"statutory  law."  The  term  "law"  occura  in 
the  sections  of  article  7  preceding  section  20 
of  said  article  16  times,  and  in  each  instance 
the  term  Is  used  In  the  sense  of  "statutory 
law."  The  term  Is  also  used  In  numerous 
other  articles  of  tbe  constitution  In  the  same 
sense.  This  Is  apparent  from  the  connection 
in  which  that  term  Is  used  In  said  section. 
It  is  provided  in  section  1,  art  7,  that  officers 
of  the  executive  department  "shall  perform 
such  duties  as  are  prescrll>ed  by  this  constitu- 
tion and  as  may  be  prescribed  by  law."  Sedi- 
tion IS  provides  that  "until  otherwise  provid- 
ed by  law,"  the  officers  named  shall  perform 
the  duties  therein  prescribed.  Sections  14  and 
15  provide  that,  "until  otherwise  provided  by 
law,"  the  officers  therein  mentlonetl  shall 
perform  the  duties  therein  prescribed.  By 
sections  18,  17,  18,  and  19,  the  secretary  of 
state,  attorney  general,  state  auditor,  and  su- 
perintendent of  public  instruction  are  requir- 
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ed  to  perform  sadi  duties  as  are  therein  ex- 
pressly Imposed  upon  each  of  them,  and  such 
otber  dades  as  may  be  prescribed,  hj  law. 
'  la  these  sections  a  distinction  between  statu- 
tory law  and  the  constitution  Is  plainly  made. 
The  terms  "uDtU  otherwise  prescribed  by 
law/'  "as  may  be  provided  by  law,"  and  "as 
ntay  be  fixed  by  law,"  are  frequmtly  used 
both  hi  the  sections  preceding  and  following 
aectloD  20,  and  In  all  such  Instances  It  Is  plain 
that  the  ternr  "law"  refers  only  to  enact- 
meota  of  the  legislature.  In  the  case  of  Mer- 
rUl  T.  Spencer,  14  Utah,  273.  277.  46  Fac. 
1096b  this  court  held  that  "a  word  repeatedly 
uaed  io  a  statute  will  be  presumed  to  bear  the 
aaoK  meaning  throu^ont  the  statute,  unlras 
there  Is  something  to  show  that  there  is  an- 
other meaning  Intended."  'Oxe  mle'thus  an- 
oouneed  Is  also  ^>[dlcable  In  construing  a 
coBstttutkm.  We  therefore  ^ust  bold  that 
tiie  term  "law"  was  used  in  section  20  in  the 
same  sense  as  In  the  other  sections  of  the 
comtitntlon,  unless  there  Is  something  which 
clearly  shows  Umt  It  was  used  In  a  dUCtfent 
soue  hi  said  section.  .There  Is  nothing  hi  tiie 
constitution  wfalcb  shows  such  different  use. 
It  ffdlows  tiiat  the  proTlBi<m  of  sectl<m  20 
which  prohibits  the  salary  of  any  oflteer  fnnn 
helDg  Increased  or  diminished  during  the  term 
for  whldi  be  Is  dected  applies  <mly  to  such 
aaUiles  as  the  legislature  shall  by  enactment 
fix,  and  that  the  salaries  fixed  In  said  sectltm, 
Ute  many  other  provisional  matters  In  tiie 
constitution,  w«e  Intended  to  continue  In 
force  only  until  otherwise  ijHwvlded  by  the 
act  of  the  legislature.  It  Is  evident  that  a 
change  of  thrae  provisions  to  which  the  term 
"nntll  otherwise  provided  by  law*'  Is  tQiplled 
was  left  to  the  discretion  of  the  legislature^ 
and  that  they  may  be  changed  whatever  the 
le^dature  chooses  to  exercise  that  discre> 
tfoD,  except  that,  after  the  salary  of  any  offi- 
cer fixed  by  the  constltutltm  Is  lAanged  by 
Gbe  leglshitnre,  it  cannot  thereafter  again  be 
chai^  so  as  to  affect  the  salary  of  any  of- 
ficer dorhig  the  tom  for  which  be  wae  elect- 
ed. 

It  la  OTdered  that  a  perempt(»y  writ  as 
prayed  for  by  the  relator  be  Issued,  and  that 
the  reqKmdent  pay  the  costs. 

BABTCH.  J„  and  M0R9B,  District  Judge, 
ooDcur. 


0  Uaho,  U4| 

GASTI/B  V.  BANNOCK  GOITNTT. 

fSopreme  Court  of  Idaho.    Dec.  10,  1901.) 

COCNTT  COMMISSIONER— EMPLOYMENT  OP 
PHYSICIAN. 

Ad  indiyidoal  member  of  the  board  of 
cenaty  conuniHsloners  cannot  employ  a  physi- 
cUn  to  care  for  smallpox  patients  at  expense 
of  the  coanty. 
(Syllabna  by  the  Court.) 

Appeal  from  district  court,  Bannock  coun- 
ty; Jo.  C.  Rich.  Judge. 
Action  by  H.  A.  Castle  against  Bannock 


county.  Judgment  for  plaintiff,  and  def«id- 
ant  appeals.  Reversed. 

Frank  Martin,  Atty.  Gen.,  and  S.  0.  Win- 
ters, for  appellant  W.  T.  Reeves  and  Haw- 
ley  &  Puckett,  for  respondent. 

STOCESLAOBB.  J.  On  the  Utb  day  of 
January,  1801,  respondent  presented  his  bill 
to  the  board  of  county  commissioners  of  Ban- 
nock county  tfx  the  sum  of  1330.60.  On  the 
2t;th  day  of  January,  1901.  the  board  of 
county  commissioners  passed  upon  said  bill, 
allowing  respondent  900.60,  and  disallowing 
the  balance  in  the  sum  of  ^0.  Bespondent 
appealed  to  the  district  court  of  said  count7. 
On  the  ISth  day  of  March,  1801,  findings  of 
fact  and  concluskms  of  law  were  filed,  and 
on  the  same  day  Judgment  was  entered  re- 
versing the  action  of  the  board  of  county 
commissioners '  of  said  coun^.  From  this 
judgment  appellsht  ai^>eals  to  this  court,  and 
assigns  errors:  (1)  In  finding,  as  a  matter 
of  fact,  that  Frank  M.  Watson  'was.  in  April, 
1900,  purchasing  agent  of  Bannock  cotmty, 
under  the  order  of  the  board  of  county  com- 
mlssioners  made  and.  entered  January  14, 
1808;  (2)  error  In  holding  that  the  claim  dis- 
allowed by  the  board  of  county  commission- 
ers was  a  legal  and  proper  charge  against 
Bannock  county;  (9)  In  reversing  the  action 
of  the  board  of  county  commlmloners  and 
ordering  judgment  tot  respmidenit  The  rec- 
ord discloses  the  following  facts:  On  the 
iBtb  day  of  January,  1897,  the  board  of  coun- 
ty commissioners  of  Bannock  county  entered 
into  a  contract  with  respondent,  to  wit: 
"This  agreement,  made  and  entered  Into  this 
18tb  day  of  January,  In  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-sev- 
en, between  Bannock  county,  of  the  state  of 
Idaho,  the  party  of  the  first  part,  and  Hubert 
A.  Castle,  M.  D.,  of  the  city  of  Pocatello,  of 
the  county  of  Bannock,  of  the  state  of  Idaho, 
the  party  of  the  second  part,  wltnesseth: 
That  in  consideration  of  tfae  agreements  and 
covenants  of  the  party  of  the  second  part, 
as  hereinafter  specially  set  out,  the  party  of 
the  first  part  hereby  cov^iants  and  agrees 
to  and  with  the  party  of  the  second  part  to 
pay  him  the  full  sum  of  four  hundred  dol- 
lars ($400.00)  per  year  for  tfae  term  of  two 
years  from  the  18th  day  of  January,  A.  D. 

1897,  payable  at  the  end  of  each  and  every 
quarter,  and  to  furnish  him  or  to  allow  him 
the  actual  expenses  of  transportation  to  all 
points  in  Bannock  connty  more  than  one 
mile  outside  of  Pocatello  city,  for  his  serv- 
ices and  total  compensation  In  giving  sur- 
gical and  medical  attendance  and  doing  and 
performing  all  things  necessary  In  the  cases 
of  Indigents  and  paupers  whomsoever  that 
may  or  shall  become  a  charge-  upon  said 
county  during  the  years  of  grace  1887  and 

1898.  And  In  consideration  of  the  undertak- 
ing and  agreements  hereinbefore  expressed, 
on  the  part  of  the  party  of  the  first  part,  the 
said  party  of  the  second  part  hereby  specific- 
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ally  covenants  and  agrees  to  and  with  the 
said  party  of  the  first  part  as  follows,  to 
wit:  That  he,  as  a  duly-licensed  and  prac- 
tlclug  physician  and  aiirgeon,  will,  during 
and  for  the  years  1897  and  1898,  attend 
promptly  to  all  cases  of  sickness,  accident, 
and  injury  happening  Indigents,  panpers,  and 
all  persons  whomsoever  that  may  or  shall 
become  a  charge  upon  said  Bannock  county, 
when  notified  of  such  cases,  either  by  any 
member  of  the  board  of  county  commission- 
ers, or  the  clerk  of  the  board,  or  the  keeper, 
or  superintendent  of  the  poor  farm,  or  the 
probate  Judge,  or  any  duly-acting  justice  of 
the  peace,  or  other  authorized  person,  and 
that  he  will  furnish  at  his  own  proper  cost 
and  expense  all  the  medicine  and  medicines, 
bandages,  medical  dressings,'  drugs,  lotions, 
and  all  things  whatsoever  that  may  or  shall 
become  necessary  in  the  treatment  of  any 
and  all  cases  under  this  contract;  and  the 
said  party  of  the  second  part  hereby  agrees 
that  his  full  compenBation  for  all  such  serv- 
ices shall  be  the  sum  of  four  hundred  dol- 
lars per  annum  for  each  of  said  years  1897 
and  1898,  and  transportation,  or  actual  cost 
thereof,  as  heretofore  stated.  In  witness 
whereof,  the  parties  above  named  have  here- 
unto set  their  hands  and  seals  the  day  and 
year  first  above  written.  Bannock  County  of 
the  State  of  Idaho,  hy  Frank  M.  Watson, 
Chairman  of  the  Board  of  County  Commis- 
sioners of  Said  County,  [Seal.]  H.  A.  Cas- 
tle. Witness:  Thee, Turner."  Noother  con- 
tract appears  In  the  record,  and  the  trial 
court  finds  that  it  is  the  only  written  con- 
tract ever  entered  into  between  the  county 
commissioners  and  respondent.  On  January 
11,  1898,  the  board  of  coimty  commissioners 
caused  to  be  entered  in  their  minutes  the  fol- 
lowing entry:  "In  the  matter  of  contracting 
for  medical  attendance,  etc.,  of  indigent  per- 
sons: The  said  matter  coming  on  to  be  con- 
sidered by  the  board,  and  the  same  being 
duly  considered,  it  is  ordered  that  H.  A. 
Castle,  M.  D.,  be,  and  he  Is  hereby,  employed 
and  authorlMd  to  furnish  all  indigent  per- 
sons who  are  properly  and  legally  county 
charges,,  and  to  the  inmates  of  the  county 
Jail,  all  necessary  medical  attendance,  med- 
icines, medical  and  surgical  dressings,  etc., 
for  which  he  shall  receive  as  compensation 
in  full  the  sum  of  four  hundred  dollars  per 
annum,  to  be  paid  quarterly  by  a  warrant 
drawn  upon  the  current  expense  fund  of 
Bannock  county.  It  Is  further  ordered  that 
the  term  of  such  employment  be  one  year 
from  and  after  this  day.  It  is  further  or- 
dered that  the  chairman  of  the  board.  Frank 
M.  Watson.  Esq.,  for  and  on  behalf  of  the 
county,  enter  into  a  contract  in  writing  with 
the  said  H.  A.  Castle,  M.  T)..  which  said  con- 
tract shall  set  forth  in  detail  the  terms,  time, 
and  all  the  conditions  of  such  employment." 
The  record  does  not  disclose  that  any  such 
contract  was  ever  entered  into,  and  the  trial 
court  finds  that  no  such  contract  was  ever 
made.   By  the  record  it  Is  shown  that  Dr. 


H.  A.  Castle,  respondent,  continued  to  per- 
form the  duties  of  county  physician  for  Ban- 
nock county  from  the  time  he  entered  into 
the  contract  to  the  close  of  and  Including  the 
year  1890,  presenting  his  bills  to  the  county, 
as  provided  for  In  the  contract,  and  the 
county,  through  Its  legally  authorized  agents, 
the  board  of  county  commissioners,  paying 
them  as  provided  for  in  said  contract.  On 
the  14th  day  of  January,  1898,  the  board  of 
county  commissioners  made  and  caused  to 
be  entered  the  following  order  in  their  min- 
utes: "In  the  matter  of  ap[>ointing  a  pur- 
chasing agent  for  the  county:.  It  appearing 
to  the  board  that  In  the  interim  between  the 
regular  sessions  of  the  board  certain  contin- 
gent expanses  must  be  Incurred,  and  certain 
supidies  purchased  for  the  use  of  the  coun- 
ty, it  Is  hereby  ordered  that  the  chairman 
of  the  board.  Prank  M.  Watson,  Esq.,  be, 
and  be  Is  hereby,  appointed  purchasing  agent 
for  the  county  during  such  interim  between 
sessions  for  the  year  1898,  and  until  the  fur- 
ther order  of  the  board,  and  whenever  any- 
thing is  purchased  or  ordered  the  said  chair- 
man, as  such  purchasing  agent,  shall  make 
an  order  in  writing  for  the  same,  and  in  all 
cases  said  order  shall  be  attached  to  the  bill 
or  claim  for  such  supplies  so  ordered,  and  be 
returned  to  the  board  when  the  bill  or  claim 
shall  be  presented  for  allowance.'*  Prior  to 
the  month  of  February,  1900,  smallpox  broke 
out  in  said  county,  there  being  cases  In  Poca- 
tello  and  elsewhere  In  the  county.  The 
board  of  county  commissioners  met  In  reg- 
ular sessions  in  April,  July,  and  October,  but 
no  attempt  was  made  to  organize  a  board  of 
health,  and  none  was  organized  In  the  year 
1890. 

The  court  finds  that  in  the  month  of  April, 
1900,  Frank  M.  Watson,  who  was  chairman 
of  the  board  of  county  commissioners  and 
purchasing  agent  for  the  county,  instructed 
Dr.  Castle  to  look  after  smallpox  patients, 
and  told  him  that  the  county  would  pay  bim 
for  such  services.  The  ninth  finding  is  that 
some  time  in  April,  1900.  Frank  M.  Wat- 
son, who  was  at  the  time  chairman  of  the 
board  of  county  commissioners  and  purchas- 
ing agent  under  the  order  of  the  board,  men- 
tioned in  finding  6,  instructed  H.  A.  Castle 
to  look  after  smallpox  patients  in  the  county, 
and  that  the  board  would  pay  for  the  serv- 
ices, and  some  time  In  the  month  of  Novem- 
ber Frank  M.  Watson,  as  such  chairman  of 
the  board,  and  as  such  purchasing  agent, 
caused  a  building  to  be  erected  under  the 
direction  of  H.  A.  Castle  for  the  purpose  of 
caring  for  the  smallpox  patients,  the  con- 
struction of  which  was  afterwards  paid  for 
by  the  board  of  county  commissioners,  and 
the  board  of  commissioners  allowed  bills 
for  food  and  clothing  furnished  the  patients 
at  such  building,  but  disallowed  the  bill  In 
questlou,  and  the  bill  for  medicine  and 
drugs.  The  tenth  finding  of  the  trial  court 
is  "that  persons  taken  to  the  said  building 
with  smallpox  were  mostly  transient,  and 
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posooB  wlio  worked  tor  tbe  Oregon  Short 
Line  RaUroad  Cmapmj,  who  were  foni^ 
mKm  the  streets  with  tbe  disease,  and  had 
no  residence  In  the  city  of  Pocatello  or  In 
tbe  comity  of  BanxuHA;  one  being  the  pro- 
prietor of  a  lodging  house  In  the  dty  of 
Pocatello,  and  was  taken  from  bis  house 
to  the  building  abore  mfflitloned.  Th^ 
ivere  all  taken  there  under  tbe  direction  of 
H.  A.  Castle,"  the  apitdlee.  Connsd  for 
appellant  contend  that  Frank  M.  Watson 
had  DO  power  or  authority  to  employ  or  ao- 
thnlae  re^ondent  to  look,  after  smallpox 
patients  In  the  year  1800  In  Bannock  coun- 
ty, dther  by  reason  of  hts  poaltlon  as  chair- 
man of  the  board  of.  county  ccnnmlsaloners 
ot  aaid  county,  or  by  reastm  of  the  ordw 
made  Iqr  ft»  board  of  county  commlsslon- 
m  on  January  14, 1886,  aw<^tlng  htm  pm> 
chasing  agent  of  said  county.  It  Is  uiged 
tiut  the  order  appotaitlng  said  Watson  pnr- 
ehaslDg  agent  of  the  connty  conUl  not  ex- 
tend beyond  tbe  life  of  tbe  board  which 
made  1^  and  that  said  board  was  not  In  ex- 
istence in  April,  1880,  of  which  fact  this 
ccnut  will  take  Judicial  notice,  and  cites 
SDbdiTlsIons  2,  3,  I  6060,  Iter.  8t  Subdlrl- 
•km  2  says,  ^'Whatever  Is  established  by 
lav."  Subdivision  3  says,  "Public  and  pri- 
vate ofilclal  acts  of  the  leglBlativ^  executlye 
and  Judldal  departments  of  this  territory 
and  of  tbe  United  States."  That  tbls  court 
will  take  Judicial  notice  that  tbe  term  of 
(ffice  of  the  connty  OHnmlssltmers,  who 
were  in  office  In  Bannock  county  on  Jan- 
nary  14,  iSBSf  ffiEpbred  on  tbe  seomd  Mon- 
day of  January,  1888,  be  cites  section  1747, 
Ber.  St,  which  says,  "The  term  of  office 
of  a  commissioner  Is  two  years."  He  also 
cans  our  attention  to  page  84,  |  7,  and  page 
67. 1 4,  Sess.  Taws  1888,  to  tHe  same  effect. 
That  the  contract  could  not  be  enforced 
agahist  the  county,  he  cites  Conger  v.  Com- 
missioners (Idaho)  48  PacI  1004;  Gorman  t. 
Commissioners,  1  Idaho,  563;  Bankln  v. 
Jaoman  (Idaho)  38  Pac.  1111.  That  reqxtnd- 
ent  was  chanred  with  knowledge  that  Wat- 
son conld  make  no  contract  with  blm  that 
would  hind  tbe  county,  be  cites  Lebeber  t. 
Board  (Hont.)  23  Pac.  713.  It  says,  "One 
contracting  with  coun^  commlsslonmi  Is 
charged  with  knowledge  of  the  limits  of 
flieh>  authority."  Under  his  contention  that 
reqwDdent  elthw  rendered  the  services  un- 
der the  toms  of  his  old  contract^  whldi  bad 
bnplledly  been  k^t  alive  by  tbe  consent  and 
actions  of  each  party,  and  was  paid  fw  his 
■enrlcea  In  his  regular  allowance,  or  else  he 
rmdered  such  services  without  any  legal 
contract  or  agreement,  and  voluntarily,  and 
cannot  be  paid  therefor,  he  cites  Johnson 
V.  Santa  Clara  Co.,  28  Cal.  646;  Hampton  v. 
Commlnrionen  (Idaho)  43  Pac.  324;  Kellogg 
T.  Supervisors,  42  Wis.  87;  Murphy  v.  Napa 
Ca.  20  Cal.  503. 

Counsel  for  respondfflit  contmds  that  the 
bill  of  rei^ndent  was  created  undo-  'the 
pmrlilons  of  sections  1160-1154,  Rev.  St, 


and  that  being  a  port  of  the  expenses  of 
tbe  t)oard  of  health  as  a  majority  of  the  of- 
ficers who  under  tbe  law  constitute  the 
iMHird,  the  same  became  and  Is  a  cbarge 
against  Bannock  county,  and  should  be  paid 
as  provided  under  section  1154,  BeV.  St 
The  five  sectiws  referred  to  read: 

"Sec.  1160.  The  board  of  county  commis- 
sioners ot  each  county  must  biennially  at 
their  n^nlar  meeting  In  Jandary,  appoint 
one  Intelligent  person  residing  la  the  county, 
who  must  be  an  experienced  and  skillful 
physician,  and  the  paeon  so  appointed,  to- 
gether  with  such  board  of  county  commis- 
sioners, constitute  a  connty  board  of  health 
for  ttie  term  of  two  0!)  years,  or  until  suc- 
cessors be  appointed  and  qualified.  Any 
vacancy  In  su<di  board  of  health,  caused  by 
tbe  death  or  resignation  of  such  physician 
or  by  his  refusal  to  act  as  a  member  there- 
of, must  be  filled  by  appointment  by  the 
oommlsslwiaM.  If  any  county  has  a  physi- 
cian emph^ed  to  care  tor  tbe  Indigent  sick 
of  such  county,  such  physician  must  be  ap- 
pointed by  the  board  olf  commlsshmers  as 
a  member  of  tbe  board  of  health. 

"Sec.  1151.  Said  county  board  of  health 
must  make  and  establlA  for  tbelr  county, 
or  any  district  or  place  therein,  such  sani- 
tary rules  and  regulations  as  th^  may  dem 
necessary  and  proper  to  prevrat  tbe  out- 
break and  spread  of  contagions  and  Infec- 
tious diseases;  and  any  person  failing  or 
refusing  to  comply  with  or  obey  said  rules 
and  regulations  of  said  boards  is  guilty  of  a 
misdemeanor. 

"Sec.  1162.  It  Is  tiie  duty  of  evwy  i^ac- 
tlclng  physician  to  report  promptiy  to  the 
county  board  of  health,  of  the  county  In 
which  he  resides  all  or  any  disease  of  an  In- 
fectious or  contagious  nature  under  treatment 
by  htm,  and  said  board  nnut  at  once  take 
the  necessary  precaution  to  prevent  the 
spread  of  sudi  contagious  or  Infections  dis- 
ease. 

"Sec.  1153.  The  board  of  bealth  of  any 
county  may  dedare  quarantine  therein  or 
in  any  particular  district  or  place  therein 
against  the  Introduction  of  any  contagious  or 
Infectious  disease  prevailing  In  any  state,  ter- 
ritory, county  or  place,  and  of  any  and  all 
persons  and  things  liable  to  spread  such  con- 
tagion and  Infection.  The  said  county  board 
has  authority  and  power  to  enforce  such 
quarantine  until  the  same  is  raised  by  them- 
Relves,  and  may  confine  such  alBlcted  person 
or  persons  liable  to  spread  audi  contagion  or 
lnfectl<m  to  the  house  or  premises  In  wtiich 
he  or  she  resides,  or  If  such  persons  have  no 
residence  in  the  county,  to  a  place  to  be  pro- 
vided Isy  them  for  tiie  purpose. 

"Sec.  1154.  AH  necessary  expense  incurred 
by  the  said  county  board  of  health  in  en- 
fordng  the  xvovlslons  of  this  act  must  be 
paid  tm  out  of  the  treasury  from  tbe  current 
expense  fund  of  the  county." 

In  support  of  tills  contention  counsel  cites: 
ElUott  V.  Supervisors,  66  Am.  Rep.  707.  This 
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I8  a  MliAlgan  cbm,  and  holds  that  a  township 
board  of  health,  authorized  to  guard  against 
smallpox,  may  contract  for  nursing  patients 
and  destroying  Infected  clothing.  Labrle  t. 
City  of  Manchester  tN.  H.)  47  Am.  Rep.  178. 
dted  hy  resp<nident,  holds  that,  where  health 
officers  of  a  <dty  are  empowered  to  remove 
persons  Infected  with  smallpox  and  helpless 
to  a  pesthouse,  tiiey  have  Implied  authority 
to  employ  nurses  for  them  at  the  expense  of 
the  city.  Board  t.  Bunting,  111  Ind.  143, 
12  N.  E.  151,  holds  that  the  board  of  county 
commlsslonera  has  authority  to  build  a  Jail 
and  &  sberUTs  residence  In  connection  there- 
with. In  Brans  t.  Inhabitants  of  City  of 
Trenton,  !M  N.  J.  Law,  764.  It  is  said  an  offi- 
cer of  a  municipal  corpcnntion,  who  receives 
a  fixed  salary,  must  perform  all  tbe  duties 
of  his  office  for  that  salary,  however  Inade- 
quate, and  cannot  recover  extra  compensa* 
tlon,  even  If  {mmlsed  it  by  a  committee  or 
Individual  manbers  ot  the  ecxporatlon.  But 
tot  services  performed  by  request,  not  part 
of  Hie  duties  of  Us  i^ce,  and  whidi  could 
have  been  as  appi^vlately  performed  by  any 
other  person,  he  may  recover  a  proper  re- 
muneration. In  UcBrlde  CHty  of  Grand 
Baplds,  47  Micdi.  286,  10  N.  W.  358,  It  is  held 
that  a  city  officer  Is  ^titled  to  be  paid  for 
acts  done  nnd^  amwinfmrait  of  the  conmion 
council  outside  of  his  <tflcial  duty.  Counsel 
for  respondent  cites  a  number  of  cases  from 
Indiana  and  other  states,  with  similar  hold- 
ings as  above  quoted,  but  we  are  unable  to 
find  one  ttiat  goes  as  far  as  he  contends  for 
in  tills  case.  It  will  be  observed,  by  reading 
the  authorities  cited*  that  the  board  of  county 
commissioners,  w  the  city  council  of  a  dty, 
are  empowered  to  do  cortain  things,  but  no- 
where do  we  find  in  the  citations  that  an  In- 
dividual member  of  the  board  of  county  com- 
missioners, or  a  member  of  a  city  council  can 
make  a  contract  and  thereby  create  an  obli- 
gation binding  upon  the  county  or  city.  It 
Is  urged  by  the  able  counsel  who  reiH%sents 
the  respondent  here  that  when  smallpox  was 
found  In  Pocatello  and  elsewhere  in  Bannock 
county  it  was  the  duty  of  the  office  to  act 
promptly,  and  take  all  necessary  steps  to 
cbeck  the  disease.  Of  this  there  can  be  no 
question,  but  it  does  not  appear  fn»n  the 
record  that  a  board  of  health  was  organized, 
or  any  effort  of  any  one  in  behalf  of  the  city 
of  Pocatello  or  the  county  of  Bannock  ex- 
citing that  Frank  M.  Watsm,  who  was 
chairman  of  the  board  of  counQ^  commission* 
ers.  told  respondent  to  look  after  smallpox 
patients,  and  the  county  would  pay  him  for 
his  services.  The  record  does  not  disclose 
any  authority  in  Mr.  Watson  to  make  this  or 
any  contract  on  behalf  of  the  county.  The 
law  provides  a  clerk  for  the  board  of  county 
commissioners,  whose  duty  requires  him  to 
keep  a  record  of  all  proceedings  of  the  board. 
This  .Is  a  public  record,  and  all  parties  deal- 
ing with  the  county  are  charged  with  notice 
of  this  record.  Respondent  could  have  In- 
formed himself  of  the  authority  Mr.  Watson 


bad  to  make  this  contract,  ^ther  as  chairman 
of  the  board  of  county  commissioners  or  as 
a  member  of  the  board  of  health  (if  there 
had  been  one),  by  an  examination  of  the  rec- 
ord, and  It  was  his  duty  to  do  so  before  he 
accepted  the  employment  .If  he  accepted 
such  onployment  from  Mr.  Watson,  It  was 
voluntarily  on  his  part,  and  he  cannot  re- 
cover for  such  services. 

The  Judgment  of  the  trial  court  is  reversed, 
with  costs  to  appellant 

QUARIiBB,  a  3^  and  SULLIVAN,  J.,  con- 
cur. 


<i»  CaL  41) 

HABNSEL  et  ux.  v.  PAOIPIC  STATES  SAV- 
INGS A  LOAN  &  BUILDINQ  CO. 
et  al.  (S.  F.  1,460.) 
(Supreme  Court  of  Califomia.   Dee.  10,  1901.) 

MORTQAaBS  —  FORECLOBURB  —  CROSS  COlf- 
PLAINT— FORBCLOSURB  AND  CROSS  COM- 
PLAINT—TIME FOR  PAYMENT— TENDER  BY 
HORTOAOORr-ATTORNEY'S  FEBS—DBCRBB. 

1.  Oode  Civ.  Proc.  §  442,  eoaets  that  when- 
ever a  defendant  seeks  affirmative  relief 
ugaiust  any  party  relatiag  to  the  traDsaction 
on  which  the  action  is  brought,  or  afiEecting  the 
property  to  which  it  relates,  he  may  file  a  cross 
complaiDt.  In  a  suit  against  a  buildiug  aaso- 
datfon  the  com[^aint  alleged  that  complain- 
ant desired  to  withdraw  his  shares  and  have 
them  accredited  oa  his  mortgage  loan,  and  to 
pay  the  balance  due,  and  have  the  mortgage 
canceled.  The  association  and  subaeQuent 
mortgagees  filed  croas  complaints,  in  which  they 
asked  for  foreclosure.  that  It  was  prop- 
er to  foreclose  the  mortgages,  since,  even  if 
plaintifTe  action  bad  not  contranplated  fore- 
closure, defendants  had  a  right  to  such  relief 
under  tbe  statute. 

2.  Where  a  borrowing  stockholder  in  a  build- 
ing asnociation  notifies  the  asBOciation  of  a  de- 
sire to  withdraw  his  shares  of  stock,  and  to  ac- 
credit the  same  on  the  loan,  and  that  he  be  al- 
lowed to  pay  the  balance  due  ou  his  loan,  there 
is  no  such  tender  as  to  discharge  the  mortgage 
lien  and  prevent  a  foreclosure. 

3.  Where  a  mortgage  expresslv  provides  that 
counsel  fees  shall  be  a  part  of  the  costs  of  suit 
on  foreclosure,  and  authorizes  the  court  to  in- 
clude them  in  its  decree  as  a  part  of  the  obli- 
gation of  the  mortgage,  it  is  error  on  fore- 
closure not  to  charge  counsel  fees  as  a  lien  on 
the  property. 

4.  Where  a  mortgage  provides  that  on  fore- 
closure a  decree  may  be  entered  for  a  reason- 
able attorney's  fee,  the  amount  of  an  attorney's 
fee  is  a  personal  judgment  against  the  mort- 
gagor. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Humboldt  coun- 
ty; E.  W.  Wilson,  Judge. 

Suit  by  J.  H.  G.  Hnensel  and  wife  against 
the  Pacific  States  Savings  &  Loan  &  Build- 
ing Company  and  others.  From  a  decree  in 
favor  of  defendants,  complainants  appeal. 
Affirmed. 

Henry  L.  Ford  and  3.  S.  Bumeil,  for  ap- 
pellants. G.  W.  Baker,  Ernest  Seviw,  and 
Denver  Sevier,  for  respondents. 

CHIPMAN,  C.  Plaintiff  Haensel  became 
a  stodcholder  in  defendant  company  to  the 
exbent  of  30  shares,  of  the  par  value  of  f3,- 
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200.  On  these  shares  he  had  agreed  to  make 
oertatn  monthly  payments,  and  to  pay  cer- 
tain fines  in  default  of  prompt  payment 
After  becoming  a  shareholder,  he  borrowed 
from  the  company,  on  June  8,  1891,  under  Its 
regolations  relating  to  loans  to  members,  the 
sum  of  $1,500,  in  accordance  with  the  terms 
of  the  bond  and  mortgage  executed  by  him- 
f*lf  and  wife,  set  out  in  the  complaint  He 
paid  the  monthly  dues  upon  his  said  shares, 
and  all  fines  imposed,  and  Interest  on  the 
loan  to  August  1895,  but  ^nce  said  date  he 
made  no  payments  of  any  klud.  He  alleged 
la  bis  complaint  that  he  gave  notice  to  the 
company  that  he  desired  to.  withdraw  his 
Bbares  of  stock,  and  accredit  them  on  his 
loan,  which  the  company's  regulations  per- 
mitted blm  to  do  on  certain  conditional,  and 
that  he  be  permitted  to  pay  the  balance  due, 
and  bare  the  mortgage  canceled;  that  the 
amonnt  then  dne  was  about  $G18.08;  that 
the  company  ref ased,  and  still  refuses,  to  ac- 
credit him  with  the  moneys  received  by  it 
and  refused  and  still  refuses  to  account  to 
plaintiffs  for  said  moneys;  that  plaintiffs  de- 
sire to  pay  any  balance  "whener^  said 
amoant  dne  on  said  loan  shall  be  ascertained 
and  fixed  by  the  snperiw  court"  the.  com- 
pany thereupon  to  cancel  said  mortgage. 
Plaintiffs  executed  a  second  mortgage  to  the 
defendant  Humboldt  County  Bank,  and  a 
thh^  mortgage  to  defendant  Allard,  and 
iriahitlffB  made  the  bank  and  Allard  code- 
feodants,  and  set  out  their  mortgages,  and 
allied  .that  they  are  due  and  unpaid.  They 
pray  for  an  accounting  with  defendant  CNn- 
vmy,  for  a  credit  on  the  mortgage  of  all 
payments  made,  and,  upon  payments  being 
made,  that  the  mortgage  be  canceled;  that 
the  court  enter  a  decree  granting  plaintiffs  a 
reaaooable  time  In  which  to  pay  the  amount 
foqnd  to  be  due  the  defendant  company,  and 
that  plaintiffs  and  all  persons  claiming  un- 
der them  subsequent  to  the  company's  mort- 
gage be  r£«ecloeed  of  all  equity,  etc.  They 
ask  tliat  the  mwtgaged  property  be  sold,  and 
the  proceeds  applied— First,  to  the  payment 
of  the  company  mortgage;  second,  the  Hum- 
boldt Bank  mor^ge;  and,  third,  the  mort- 
Sage  of  Allard.  By  order  of  court  one  John- 
WQ  was  broaght  in  as  a  defendant  as  as- 
signee of  the  Allard  mortgage.  The  defend- 
ants an  answered,  and  by  cross  complaints 
the  company,  the  Humboldt  Bank,  and  John- 
son a^ed  to  hare  their  several  mortgages 
foreclosed.  The  court  found  the  amounts 
ieverally  doe  to  defendants  on  the  mortgage 
ktdebtedness  of  each,  and  made  full  findings 
of  tact,  and  entered  the  nsual  decree  of  fore- 
closure. Plaintiffs  prepared  and  filed  a  bill 
of  aceptions,  and  assigned  certain  errors, 
but  as  they  make  no  mention  of  these  in 
their  brief,  we  assume  that  the  appeal  Is 
here  from  the  judgment  and  on  the  Judgment 
roll  alone.  Appellants  make  but  two  points: 
(1)  That  the  court  erred  in  granting  fore- 
ctosQre  oi  the  company's  mortgage  because 
tbey  claim  to  bare  made  tender  of  payment 


and  this  -discharged  the  lien.  They  also 
claim  that  the  decree  should  have  given  them 
a  reasonable  time  in  which  to  pay  the 
amount  found  to  be  due.  (2)  That  It  was  er- 
ror to  allow  a  lien  on  the  mortgaged  prem- 
ises for  attorney's  fees. 

There  is  no  merit  in  appellants'  first  point 
The  avowed  object  in  part  of  the  action 
brought  by  them  was  to  effect  a  foreclosure 
as  w^l  as  an  acoHmtlng.  Defendants  had  a 
clear  right  1^  way  of  cross  complaint  to  ask 
foreclosure  by  the  terms  of  their  mortgages, 
nnder  section  442.  Code  Civ.  Proc,  even  If 
plaintiffs'  action  bad  not  contemplated  tore- 
closure.  The  court  found  that  plaintiffs 
"have  made  no  payments  whatever  of  any 
kind  or  character  to  defendant"  the  com- 
pany, and  that  they  "did  not  at  any  time  pay 
or  otherwise  tender  the  amount  due,"  except 
to  notify  the  company  of  their  de^e  to  with- 
draw the  said  shares  of  stock,  and  to  ac- 
credit the  same  on  the  loan,  and  that  they 
be  allowed  to  pay  the  balance  due  thereon. 
This  was  not  such  tender  as  would  prevent  a 
foreclosure  or  discharge  the  lien;  for,  when 
the  amount  due  on  the  mortgage  was  ascer- 
tained, there  was  but  one  way  of  enforcing 
it  and  that  was  by  foreclosure  and  sale,  and, 
Indeed,  that  is  precisely  what  plaintiffs  In 
part  asked  In  their  prayer  to  have  done. 
There  are  cases,  such  as  contracts  t<x  the 
sale  of  land,  where  the  court  on  foreclosure 
being  asked,  will  grant  a  reasonable  time 
within  which  to  pay  the  balance  due,  and 
on  default  the  decree  to  be  final.  See  Bank 
V.  Brander,  124  Cal.  255,  56  Pac.  110&,  and 
cases  cited.  But  plaintiffs  have  made  no 
such  case  as  would  warrant  the  court  In  de- 
priving the  company  of  Its  right  to  fore- 
close. The  bond  and  mortgage  gave  the 
company  the  right  to  declare  the  whole  In- 
debtedness to  be  due  when  any  default  in 
any  payment  occurred.  The  findings  are 
against  plaintiffs,  and  support  the  Judgment 
In  their  supplemental  brief  appellants  say 
that  "the  main  point  involved  In  the  case  is 
the  question  of  attorney's  fees."  We  infer 
that  they  place  but  little  reliance  on  .the 
I)olnt  above  mentioned. 

As  to  appellants'  second  point  we  think  It 
well  taken  as  to  two  of  the  mortgages,  but 
not  BO  as  to  the  company's  mortgage.  De- 
fendant company's  mortgage.  In  Its  provi- 
sions, Is  similar  to  the  mortgage  In  O'Neal  v. 
Hart  116  Cal.  60,  47  Pac.  92C,  where  the  ex- 
press provision  was  that  counsel  fees  should 
be  regarded  as  part  of  the  costs  of  a  suit  for 
foreclosure,  and  authorized  the  court  to  In- 
clude them  In  its  decree  as  a  part  of  the  ob- 
ligation secured  by  the  mortgage.  The  other 
two  mortgages  were  given  to  secure  the  pay- 
ment of  promissory  notes,  and  neither  of 
them  purports  to  give  a  lien  on  the  mort- 
gaged land  for  attorney's  fees.  The  mort- 
gages do,  however,  provide  In  each  case,  dif- 
fering somewhat  In  terms,  but  agreeing,  In 
effect  that  a  decree  may  be  entered  for  a 
reasonable  attomqr'B  fee.  Tbese  two  mort- 
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gages  are  similar  to  that  In  El<^«  t.  Gs- 
calller,  124  Cal.  297,  56  Pac.  1113,  and  we 
think  mast  be  ruled  by  that  case.  As  was 
there  said:  "While  plaintiff  [cross  complain- 
ants here]  Is  entitled  upon  proper  showing 
to  recover  atttmiey's  fee  in  his  action,  he  la 
not  entitled  to  have  those  fees  included  In 
the  amount  of  the  mortgage  Hen."  The 
pleadings  properly  presented  the  issue  as  to 
attorney's  fees,  and  the  court  made  findings 
as  to  the  amount  deemed  reasonable  in  be- 
half of  each  defendant  The  court  erred, 
however,  In  ohai^ng  a  lien  upon  the  proper- 
ty for  the  counsel  fees  In  the  two  mortgages 
last  referred  to  above.  As  the  case  stands, 
a  new  trial  Is  not  necessary.  The  error  may 
be  corrected  by  modification  of  the  decree, 
as  was  done  In  the  Klokke  Case,  supra. 

It  is  advised  that  the  Judgment  be  so  modl- 
lled  as  to  gfve  to  each  of  said  defendants,  to 
wit,  Humboldt  County  Bank  and  John  John- 
son, a  personal  judgment  for  the  amount 
found  to  be  due  each  for  attorney's  fees  In 
the  suit'  but  such  amount  not  to  be  Induded 
in  the  amount  of  the  mortgage  lien  for  the 
payment  of  whicb  the  property  was  ordered 
sold.  In  other  respects  the  Judgment  should 
be  affirmed. 

We  concur:  GRAY.  C;  HAYNE8,  0. 

PER  CTTBIAM.  For  the  reasons  given  In 
the  foregoing  opinion  It  la  ordered  that  the 
Judgment  be  so  modified  as  to  give  to  each 
of  said  defendants,  to  vit  Humboldt  County 
Bank  and  John  Johnson,  a  personal  Judgment 
for  the  amount  found  to  be  due  each  tor  at- 
torney's few,  but  such  amount  n<^  to  be  In- 
cluded In  the  amount  of  the  mortgage  lien 
for  the  payment  of  -which  the  property  was 
ordered  sold.  In  other  respects  the  Judg- 
ment is  affirmed. 


(136  Cal.  m) 

MACK  V.  SHAFER  et  al.    (L.  A.  979.) 

(Supreme  Conrt  of  Califoniia.   Dec.  17,  1901.) 

EQUITY— SATISFACTION  OP  HORTOAQB  DBBT— 
LEASE  OP  PART  OF  MORTOAOBD  PROPERTY- 
RIGHT  OP  LESSEES— ENFORCEMENT— FORE- 
CLOSURE—STATUTORY  PRIORITY  OF  LIENS. 

1.  Where  a  person  takes  a  lease  subject  to 
a  mortKURe.  and  expends  money  In  carrying  ont 
tbe  purposes  and  conditions  of  the  lease,  and 
the  niorlffage  in  also  a  Hen  on  other  land  belong- 
injr  to  the  lessor,  the  lessee  may,  in  etinity,  re- 
quire the  creditor  lo  proceed  erst  against  the 
nnleased  land  for  the  satiftfartion  of  the  debt, 
especially  since  Civ.  Code,  {  2899.  provides  that, 
noere  one  has  a  lien  on  several  things,  and 
others  have  subordinate  interests  in  some,  but 
not  all,  of  the  same  things,  tbe  person  having 
the  nriw  lien  must  resort  first  to  the  things 
which  have  not  been  transferred  since  the  prior 
lieu  was  created. 

2.  In  a  foreclosure  suit,  in  which  the  lesHees 
liad  been  made  parties,  they  were  entitled  to 
enforce  their  rignt  to  have  the  unleased  land 
covered  by  the  mortgage  first  sold  in  satisfac- 
tion of  the  mortgage  debt,  it  being  unnecessary 
for  them,  in  order  to  accomplish  such  pur- 

Kuse,  to  begin  a  new  action  for  the  purpose  of 
eiog  allowed  to  redeem. 


Commissioners*  decision.  Department  1. 
Appeal  from  superior  court,  Kern  county;  J. 
W.  Mabon,  Judge. 

Action  by  J.  J.  Mack  against  J.  A.  Shafer 
and  others.  From  a  Judgment  for  plaintiff, 
defendants  River  View  Oil  Company  and 
J.  D.  Biddle  appeal.  Reversed. 

^.  C.  Smith  and  J.  H.  Li^an,  for  appellants. 
T.  M.  McNamara,  for  re^ndmt 

COOPER,  C.  in  June,  1807,  the  defend- 
ants Shafer  and  wife  executed  and  delivered 
to  plaintifTs  assignor  certain  promissory 
notes  described  in  the  complaint  and  the 
mortgage  therein  described  to  secure  tbe 
same.  The  mortgage  was  upon  the  N.  % 
of  the  8.  B.  the  N.  E.  %  of  S.  W.  hi.  and 
S.  E.  %  of  N.  W.  ^.  of  section  2,  in  township 
29  S.,  range  28  E.,  M.  D.  M.  This  action  to 
foreclose  the  mortgage  was  commenced  April 
5,  1000.  The  defendants  Shafer  and  wife 
were  served  with  process,  and  made  default 
The  appellants  answered,  and  In  their  an- 
swer alleged:  That  to  August  1889,  defend- 
ants Shafer  and  wife  executed  and  delivered 
to  defendant  Martin  a  lease,  of  the  S.  B.  % 
of  tbe  N.  W.  Vi.  the  N.  E.  U  of  the  8.  W.  %. 
and  the  N.  W.  44  of  the  S.  E.  M  of  secUon  2. 
being  three  of  tbe  40-acre  tracts  described  in 
the  mortgage.  The  said  lease  was  from  the 
2«th  day  of  August  1899,  to  the  Ist  day  of 
January,  1920,  and  by  its  terms  gave  to  said 
Martin  and  bis  assigns  the  exclusive  rlgbt 
and  privilege,  during  its  term,  to  bore,  drill, 
and  mine  for  all  and  every  kind  of  petrole- 
um, oil,  maltha,  natural  gas,  asphaltum,  and 
other  hydrocarbons  In,  upon,  and  under  said 
lands,  the  one-eighth  of  the  products  so  ex- 
traeted  to  be  paid  to  the  lessors  as  rent  That 
Immediately  upon  the  execution  and  delivery 
of  the  said  lease  the  said  defendant  Martin 
entered  Into  possession  of  thfr  demised  prem- 
ises, and  he  and  his  assigns  have  ever  since 
continued  in  possession,  and  have  kept  and  per- 
formed all  the  conditions  of  the  said  lease, 
and  the  same  Is  In  full  force  and  effect  That 
said  lease  was  acknowledged,  and.  afterwards 
duly  recorded.  That  by  Its  terms  said  Mar- 
tin had  the  right  to  assign  the  whole  or  any 
part  of  said  leased  premises,  and  In  January, 
1900,  he  did  assign  and  sublet  to  appellant 
River  View  Oil  Company,  by  an  Instrument 
In  writing,  the  N.  E.  VI  of  the  S.  W.  %  of 
said  section  2  for  the  remainder  of  the  term 
stated  In  said  lease,  and  said  River  View  OH 
Company  ever  since  has  been  and  now  la  In 
possession  of  the  said  portion  ot  said  leased 
premises  so  assigned  to  It  That  In  January, 
1000,  the  said  Martin  sublet  to  app^nt  Bid- 
die,  by  an  Instrument  In  writing,  the  S.  E. 
Vi  of  the  N.  W.  %  of  said  section  2.  for  the  * 
remainder  of  tbe  term  stated  In  said  lease, 
and  said  ai^Uant  Biddle  Immediately  enter- 
ed Into  possession,  and  evo-  since  has  re- 
mained In  possession,  of  the  premises  so  sub- 
let to  him.  That  some  time'ln  the  year  1900 
the  said  Martin  sublet  to  defoidant  Pennayt 
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ntDia  Oil  Company,  hy  an  instnunent  In  writ- 
ing, tbe  N.  W.  %  of  the  S.  H  of  said  sec- 
tion 2.  and  the  said  FmnsylTanta  Oil  Com- 
pany ratered  Into  poeaesslon,  and-  ever  since 
bas  remained  In  possession,  of  the  premises 
so  sublet  to  It  That  each  at  the  contracts 
of  assignment  and  subletting  were  duly  ac- 
kDowledged  and  recorded.  -That  app^ants 
bare  expended  lai^  sums  of  money  In  pur- 
cbulug  tools,  erecting  dorlcks.  and  carrying 
oat  tbe  terms  and  conditions  of  said  lease  on 
tbelr  part.  That,  as  appellants  are  Informed 
and  believe,  this  said  action  Is  not  brought 
in  good  faith,  but  for  the  solb  purpose  of 
defeating,  canceling,  and  annulling  the  rights 
and  Interests  of  the  appellants  In  and  to  the 
leased  praises.  That  the  defendants  Shafer 
and  wife  are  still  the  owners  in  fee  of  tbe  N. 
E.  ^  of  the  S.  B.  %  of  said  section  2,  and 
there  are  no  liens  or  Incumbrances  upon  the 
same,  otho-  than  tbe  Hen  of  plaintiff's  mort- 
gage, and  the  same  Is  worth  and  would  sell 
for  enough  to  satisfy  any  judgment  the  plain- 
tiff may  obtain.  The  prayer  of  the  answer  Is 
that  ihe  said  N.  E.  %  oC  the  S.  E.  14  of  said 
section,  being  the  portion  not  covered  by  the 
leases  so  made,  be  sold  first,  and  that  If 
any  portion  of  the  premises  so  leased  and 
sublet  to  appellants  be  sold  to  satisfy  any 
Judgment  tbe  plaintiff  may  obtain,  the  appel- 
lants may  be  allowed  to  redeem  tbe  same. 
To  the  said  answer  the  plaintiff  demurred  up- 
•on  tbe  ground  that  It  does  not  state  facts 
Bnffldent  to  conatltote  a  defense  or  counter- 
eblm.  The  demurrer  was  argued  and' sub- 
mitted, and  afterwards,  on  motion  of  tbe 
plaintiff,  the  court  made  an  order  dismissing 
tbe  actlra  as  to  these  appellants  and  as  to  all 
the  defttdants  exc^t  Shafer  and  wife. 
Judgment  of  dismissal  was  accordingly  enter- 
ed, Th6  court  In  Its  order,  directed  that 
tbe  dismissal  be  "without  prejudice  to  the 
i^bts  of  defendants  to  file  a  comprint  or 
bill  bi  equity  to  redeem." 

Hie  facts  set  f<Mrth  In  the  answer  of  appel- 
lants must  be  taken  as  true  for  the  purposes 
of  this  appeal.  If  true,  the  appellants  had 
the  right  to  a  decree  directing  that  the  40 
aerea  not  Included  in  the  lease  be  sold  drst. 
Appellants  were  In  a  court  of  equity.  The 
acUon  to  foreclose  tbe  mortgage  was  brought 
on  tbe  equity  side  at  the  court.  It'  was  not 
necessary  to  compel  them  to  go  out  of  a 
Goort  of  equity  In  an  action  In  which  they 
bad  been  made  parties,  and  to  begin  a  new 
artlon  In  the  same  court  f<H*  the  purpose  of 
being  allowed  to  redeem.  The  plaintiff  had 
come  Into  court  for  the  pnrpoae  of  ^forcing 
Ua  Uoi  upon  four  40-acre  tracts  of  land.  If 
be  could  oiforce  his  Hen,  and  secure  the 
amount  due  him,  by  first  selling  tbe  40  acres 
npon  which  no  third  parties  bad  interests  or 
claims  sabseqnent  to  his  mortgage,  It  was 
the  pectdlar  province  and  duty  of  tbe  chancel- 
lor to  compel  him  to  do  sa  The  maxim,  "Do 
onto  others  aa  yom  would  tbey  should  do  un- 
to Tou,"  Is  one  of  tbe  foundations  upon  which 
the  decree  of  a  court  of  chancery  Is  based. 


It  Is  h  general  principle  ,of  courts  of  equity 
that,  where  one  party  has  a  ll«i  on  or  intw- 
est  In  two  fnnds  for  a  debt,  and  another  par- 
ty has  a  lien  on  or  Interest  In  one  <Hily  of  the 
funds  for  another  debt,  tbe  latter  has  the  right 
to  compel  the  former  to  resort  to  the  other 
fund  In  the  first  Instance  for  satisfaction,  If 
that  course  be  necessary  for  the  satisfaction 
of  the  claims  of  both  parties,  wherever  It  will 
not  infringe  npon  the  rights  or  operate  to  the 
prejudice  of  the  party  entitled  to  the  double 
fund.  It  Is  also  established  by  the  decisions 
of  courts  of  equity,  In  conformity  with  the 
above  principle,  that  wherever  cme  buys  land 
which  Is  subject  to  a  lien,  which  Is  also  a 
lien  npon  other  land  belonging  to  the  veaAor, 
the  vendee  may  require  the  creditor  to  pro- 
ceed in  the  first  Instance  against  the  latter 
land,  not  covered  by  the  conveyance.  This 
rule  not  only  applies  to  a  vendee,  but  to  any 
one  having  a  substantial  and  valuable  in- 
terest in  any  of  the  separate  parcels  of  land. 
It  has  been  applied  In  favor  of  the  wife's 
dower' and  her  homratead  right  It  has  been 
applied  In  favor  of  judgment  creditors,  and 
in  fact  to  almost  all  the  transactions  of  busi- 
ness In  which  the  rights  of  creditors,  mort- 
gagees, grantees,  and  lessees  are  Involved  be- 
fore a  court  of  equity.  In  the  early  case  of 
Aldrlcb  V.  Cooper,  8  Ves.  382_Lord  Eldon 
said,  in  speaking  of  the  right  of  the  court 
to  compel  the  marshaling  of  assets;  "If  the 
court  would  not  compel  him.  Is  It  not  clear 
that  It  is  purely  matter  of  his  will  whether 
the  simple  contract  creditors  be  paid  or  not? 
That  at  least  contradicts  all  the  authorities 
that,  If  a  party  has  two  funds  (not  applying 
now  to  assets  particularly),  a  person  having 
an  Interest  In  one  only  has  a  right  in  equity 
to  compel  the  former  to  resort  to  the  other,  if 
that  Is  necessary  to  the  satisfaction  of  both. 
•  •  •  The  principle  In  some  degree  Is  that 
it  shall  not  depend  upon  the  will  of  one  cred- 
itor to  disappoint  another."  See  notes  to 
above  case.  2  White  &  T.  Lead.  Gas.  Eq. 
pt  1,  pp.  238-353,  where  the  subject  Is  care- 
fully examined  and  the  cases  fully  cited. 
See,  also.  Story,  Eq.  Jur.  S9  633,  1233d; 
Jones,  Mortg.  S§  1620,  1621.  Section  2899  of 
the  Civil  Code  contains  the  above  rule  In  a 
concise  form:  "Where  one  has  a  Hen  upon 
several  things,  and  other  persons  have  sub- 
ordinate liens  upon,  or  Interest  In,  some  but 
not  all  the  same  things,  the  person  having 
the  prior  Hen,  If  be  can  do  so  without  risk 
or  loss  to  himself,  or  of  injustice  to  other  per- 
sons, must  resort  to  the  property  in  the  fol- 
lowing order,  chi  the  demand  of  any  party  In- 
terested: (1)  To  tbe  things  upon  which  he 
has  an  exclusive  lien;  (2)  to  the  things  which 
bave  the  fewest  subordinate  liens;  <3)  In  Uke 
manner  Inversely  to  the  number  of  subor- 
dinate liens  ,  upon  the  same  thing;  and  (4) 
when  several  things  are  within  one  of  the 
foregoing  classes  and  subject  to  the  same 
number  of  Hens,  resort  must  be  hnd:  (1)  To 
tlie  things  which  have  not  been  transferred 
since  the  prior  lien  was  created;  <2)  to  the 
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things  vhlcb  have  been  00  transferred  with- 
out a  valuable  consideration;  and.  (3)  to  the 
things  which  have  been  so  transferred  fw  a 
valuable  consideration  In  the  Inverse  ord^  oi 
the  transfo'."  In  this  case  the  appellants 
would  have  had  the  right  to  have  the  prop- 
erty sold  tai  the  order  as  prayed  for  In  tbelr 
answer,  If  upon  the  trial  It  should  have  been 
found  that  the  allegations  of  the  answer 
were  true. 

It  follows  that  the  judgment  should  be  re- 
versed. 

We  concur:  HATNBS.  C;  ORAT,  0. 

PER  OURIAM.  Poc  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  Is  re- 
versed. 


(US  Gftl.  «D  , 

PEOPLE  V.  TUXEY.   {Ot.  770.) 
(Supreme  Court  of  California.   Dec.  12,  1001.) 

CRIMINAL  LAW— RE}CEIVINa  STOLEN  GOODS- 
INFORM  ATI  ON— VERDI  CT. 

1.  An  inCormatiOD  under  Pen.  Code,  {  406, 
proTidinfe  that  every  person  who,  for  hifl  own 
gain  or  to  prevent  the  owner  from  again  poa- 
Bessine  the  property,  receives  any  personal  prop- 
erty^  knowing  the  flame  to  have  been  stolen,  is 
punishable,  which  fotlowa  the  language  of  the 
statute,  is  ^Qldent. 

2.  Under  Pen.  Code,  §  496,  providing  that 
every  person  who  for  his  own  gain,  or  to  pre- 
vent the  ownfer  from  again  possessing  the  prop- 
erty, rec^ves  any  personal  property,  knowing 
the  same  to  have  been  stolen,  is  punishable,  a 
verdict  fiuding  the  accused  "guilty  of  receiving 
stolen  property"  is  insufficient,  because  not 
finding  that  it  was  done  knowingly  or  for  gain, 
or  to  keep  it  from  the  owner. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Fresno  county; 
Geo.  E.  Church,  Judge. 

Charles  H.  Tllley  was  convicted  of  the 
crime  of  receiving  stolen  proper^,  and  ap- 
peals. Reversed. 

W-  B*  Good  and  W.  D.  Tupper,  for  appel- 
lant Tlrey  L.  Fori,  Atty.  Gen.,  and  C.  N. 
Post,  Asst.  Dep.  Atty.  Gen.,  for  the  People. 

SMITH,  C.  The  defendant  was  accused 
by  information  "of  the  crime  of  receiving 
stolen  property,  committed"  as  stated  In  the 
luformatiou,  which,  with  necessary  additions, 
follows  the  language  of  the  statute  (Pen. 
Code,  8  496).  The  verdict  of  the  jury  was, 
"We,  the  Jury  in  the  above-entitled  case,  find 
the  defendant,  Chas.  H.  TlUey,  guilty  of  re- 
ceiving sttden  property,"  which  was  received 
and  recorded,  and  Judgment  of  conviction  en- 
tered. 

It  Is  urged  on  behalf  of  the  appellant  that 
neither  tbe  Informatim,  nor  the  verdict  Is 
sufficient  to  sustain  the  Judgment,  and  that 
the  court  erred  In  denying  tbe  defendant's 
motion  to  be  discharged  after  tbe  verdict 
was  received  and  recorded.  The  first  point, 
we  think,  la  untenable.  The  information 
follows  tbe  language  of  the  statute,  which 
Is  sufficient   The  last  point  Is  well  taken, 


If  the  verdict  be  In  fact  InsnfBclent  Peo- 
ple V.  Amett  129  Cal.  306,  61  Pac.  930.  The 
only  point  to  be  considered,  ther^ore,  la  as 
to  tile  snfficioicy  <tt  the  verdict 

We  do  not  regard  this  as  a  special  verdict 
It  was  evidently  intended  as  a  general  ver 
diet  and  the  question  Is  as  to  Its  sufficiency 
as  sdch.  In  considering  this,  it  is  to  be  borne 
In  mind  that  the  verdict  is  to  be  construed 
hi  connection  with  the  plea  ot  the  defend- 
ant and  the  InfiHinatlon.  Otherwise  tbe  or- 
dinary forms  of  verdict,  •*GuUty,"  •'Guilty  of 
manslaughter,"  etc.  CPen.  Code,  H  1157.  IIGO; 
People  V.  Douglas.  87  CaL  281.  25  Pec  417), 
would  be  entirely  without  meaning,  while  In 
connection  with  the  ittforn«itloa  th^  cannot 
be  understood  otherwise  than  as  referring 
to  the  d<^endant  and  to  the  crime  named  In 
the  information  or  faidlctment  Further,  the 
form  of  the  verdict  Is  to  be  regarded  as  im- 
material, provided  the  intention  to  convict  of 
the  crime  charged  be  unmistakably  express- 
ed. People  V.  McCarty,  48  Oal.  668;  People  r. 
Swensen,  49  Cal.  890,  391;  People  v.  Holmes, 
118  CaL  448,  50  Pac.  675.  On  the  Other  hand. 
It  is  ex^essly  provided  that  ''no  judgment  of 
convlcticm  can  be  given  unless  the  jury  ex- 
pressly find  against  the  defendant  upon  tbe 
Issue."  Pen.  Code,  {  1162.  Hence  there  Is  no 
room  for  inference  outside  the  words  of  the 
verdict  Tbeee  must  express  the  Intention 
unequivocally;  otherwise  the  verdict  mnst 
be  regarded  as  Insufficloit  People  v.  Ah 
Gow,  53  CaL  628.  And  a  fortiori  It  must  be 
so  regarded  If  It  be  susceptible  of  a  dUf«%nt 
construction  than  that  of  guilty  ot  the  crime 
charged. 

Applying  these  principles  to  the  present 
case,  we  think  It  clear  that  the  verdict  must 
be  regarded  as  Insufficient  The  gen»al  Is- 
sue before  tbe  Jury  was  whether  the  defend- 
ant was  guilty  of  the  particular  crime  char- 
ged, which,  again,  Involved  three  specific  Is- 
sues, namely,  as  to  the  receiving  the  stolen 
money  by  the  defendant,  as  to  his  knowledge 
of  the  fact  that  it  was  stolen,  and  as  to  the 
Intent  of  personal  gain.  It  devolved  upon  the 
jiu"y,  therefore,  to  find  on  all  of  these  fsaues, 
which  It  could  have  done  by  the  general  ver- 
dict of  "Guilty."  But  the  actual  verdict  is, 
"Guilty  (ft  receiving  stolen  property,"  which 
Is  not,  according  to  any  received  meaning  of 
the  terms,  equivalent  to  the  verdict  of 
"Guilty,"  or  "Guilty  as  charged."  Hence 
such  Intent  Is  not  expressed  In  the  verdict 
and  under  the  statutory  rule  (Pen.  Code,  S 
1162),  we  are  not  at  liberty  to  ascribe  to 
the  jury  any  Intention  beyond  what  Is  thus 
expressed.  The  argument  -urged  on  behalf  of 
the  respondent  serves  simply,  we  think,  to  Il- 
lustrate and  confirm  this  view.  It  may  be 
admitted  that  It  would  be  absurd  to  suppose 
that  tbe  jury  Intended  to  acquit  the  defend- 
ant, yet  it  does  not  follow  that  It  was  the 
Intent  of  the  Jury  to  convict  him  of  the  crime 
charged,  which  is  the  actual  question  to  be 
determined;  or  still  less  that  such  an  Intent 
Is  expressed  In  the  verdict  It  may  be  ad- 
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mitted,  also,  for  the  purposes  of  this  ease,  that 
the  words  "receiving  stolen  property"  are  to 
be  coDstraed  as  denoting  the  crime  that  goes 
by  that  name,  and,  further,  that  it  was  used 
by  the  jury  as  referring  to  the  crime  as  de- 
scribed in  Pen.  Code,  $  406,  and  with  the  In- 
tent of  finding  the  defendant  guilty  of  "the 
crime  of  receiving  stolen  property,"  as  de- 
termined by  that  statute;  yet  the  verdict 
Btill  fails  to  express  the  inteat  of  finding 
him  guilty  of  the  crime  charged  In  the  in- 
formation. Under  the  laws  of  this  state, 
there  are  two  species  of  the  crime  of  receiv- 
ing stolen  property,  namely,  that  of  receiv- 
ing such  property,  knowing  It  to  be  stolen, 
for  one's  "own  gain,"  as  Is  charged  In  the 
infonnation,  and  that  of  receiving  It  with 
intent'  "to  prevent  the  owner  from  again 
[raesessing  his  property."  And  there  is  noth- 
ing In  the  verdict  from  which  It  can  be  de- 
termined of  which  of  these  crimes,  If  either, 
It  was  the  intent  of  the  Jury  to  convict  the 
defendant  It  may  be  that  they  were  satis- 
fled  that  the  defendant  received  the  goods 
knowing  them  to  be  stolen,  but  received 
them,  not  for  his  own  use,  but  for  that  of 
the  th\et,  and  with  a  view  of  preserving  them 
for  him,  and  thus  of  preventing  the  owner 
from  again  possessing  them,  in  which  case 
he  would  be  guilty,  under  the  statute,  of  the 
crime  of  receiving  stolen  goods,  but  not  of 
the  particular  crime  charged  In  the  informa- 
tion. But  we  have,  we  think,  ascribed  more 
force  to  this  argument  than  it  is  entitled  to. 
The  term,  "receiving  stolen  property"  to, 
for  brevity  of  «presslon,  often  used  to  de- 
note the  crime  that  goes  by  that  name,  but  it 
li  not  always  so  used;  nor,  when  used,  does 
It  necessarily  «preBS  this  Intent.  According 
to  the  proper  use  of  the  terms,  it  would  mean 
simply  what  it  says.  Used,  as  it  Is  here,  In 
C(HiJanction  with  the  word  "Guilty,"  the  ex- 
pression denote  thQ  receiving  of  the  i^p- 
erty  under  circumstances  that  render  the  re- 
ceiving culpable,  and  will  be  equally  appro- 
priate whether  the  culpiibtlity  Intended  was 
crlmiaal  or  Illegal,  wltlmnt  being  criminal 
or  maely  immoral.  Thus  It  may  be  that  the 
Jury  were  satisfied  from  the  evidence  that 
the  defendant  was  guilty  of  the  receiving 
of  the  stolen  goods,  but  were  not  satisfied 
either  of  his  IcnOwledge  of  their  I>elng  stolen, 
or  hs  to  the  Intent  of  personal  gain,  and 
that  th^  accordingly  found  the  fact  of  which 
ihey  were  satisfied,  and  omitted  to  find  the 
others  of  which  they  were  not  satisfied, 
which,  under  the  familiar  maxim,  "expresslo 
nnlQB  excluslo  alterius,"  is  the  most  natural 
construction.  Or  other  Intents  in  the  minds 
of  the  Jury  might  be  Imagined,  all  equally 
cMigment  with  the  voxllct  as  the  Intent  to 
And  the  defendant  guilty  of  the  particular 
crime  charged  against  him.  It  cannot  be 
■aid,  therefore,  that  the  verdict  unequivocal- 
ly finds  the  defendant  guilty  of  the  offense 
charged,  or  that  It  expresses  an  Intent  to  do 
w.  Xor  do  we  think  (assuming  that  we  could 
go  outside  the  verdict)  that  there  la  ground 


for  the  inference  that  such  was  their  intent, 
though,  were  it  otherwise,  the  fact  would 
be  immaterial.  The  case  therefore  comes 
within  the  authority  of  the  decision  in  Peo- 
ple V.  Cummlngs,  117  Cal.  499,  49  Pac.  576, 
in  which  an  essentially  similar  verdict  was 
considered  and  adjudged  to  be  Insufficient 
In  that  case  "the  indictment  charged  the  ob- 
taining of  the  iM-operty  of  C.  Schnelle  by 
means  of  false  and  fraudulent  representa- 
tions," and  the  verdict  was  that  "the  de- 
fendant Is  guilty  of  defrauding  C.  S.  Schnelle 
of  the  note  of  one  hundred  and  seventy-five 
dollars  in  the  Indictment  mentioned."  This 
was  held  to  be  Insufficient,  on  the  ground  that 
It  failed  to  find,  "either  In  itself  or  by  refier- 
ence  to  the  Indictment,  all  the  elements  ot 
the  crime."  It  was  doubtless  recognized  by 
the  court  In  the  case  cited  that  the  verdict, 
in  effect  found  that  the  note  referred  to  was 
obtained  from  Schnelle  by  fraud;  but  the  de- 
fect was  that  It  did  not  respond  to  the  Issue 
as  to  the  particular  fraud  charged,  and  hence 
it  could  not  be  determined  "by  what  means 
the  fraud  was  consummated,"  or  that  "It  ' 
was  consummated  as  charged  In  the  indict- 
ment" 

We  advise  that  the  Judgment  be  reversed, 
and  the  cause  remanded,  with  dlrectJons  to 
discharge  the  defendant 

We  concur:  HATNES,  a;  OOOPEB,  C. 

PER  CURIAM.  For  the  reasons  glroi  In 
Uie  fcMT^lng  oplnl<m,  the  Ju^ment  Is  re- 
versed, and  the  cause  rmanded,  with  direc- 
tlona  to  discharge  the  defendant. 

(185  Cal.  88). 

FOSTER  V.  CARR.   (S.  P.  1,910.) 

(Supreme  Court  ot  California.   Dec.  14,  1901.) 

TARTNiCBSHIF^ACCOUimNa— PLBADINO— EVI* 
DBNCO-BRROR  WtTHOUT  PRBU- 
UDIOK-APPBAIj. 

1.  Where,  on  the  dissolution  of  a  partnership, 
the  parties  agree  on  three  arbitrators  to  awees 
the  value  of  the  property  and  the  damages  sns- 
taioed  by  the  plaintiff  by  the  dissolntion,  and 
the  defendant  U  present  when  the  arbitrators 
meet,  and  tells  tbeiu  to  go  ahead,  he  waives 
all  ofaiectioQB  to  their  action. 

2.  Where,  in  an  action  for  a  partnership  ac- 
conatinfT.  the  complaint  does  not  allege  the 
agreement  for  arbitrators,  or  the  award  made 
by  them  of  the  amount  due  plaintiff.  It  is  er- 
ror to  admit  such  agreement  and  award  in  evi- 
dence without  amending  the  complaint. 

3.  The  error  is  not  cured  by  an  amendment 
alleging  an  agreement  and  award  covering  on^ 
a  portion  of  the  matters  included  therein. 

4.  Under  Code  Civ.  Proc.  |  469,  providing 
that  no  variance  shall  be  deemed  material  un- 
less the  opposite  party  is  misled,  a  judgment 
where  there  Is  no  dispute  as  to  the  facts,  and 
the  case  cannot  be  varied  on  a  new  trial,  shonid 
not  be  reversed,  because  of  a  variance. 

O>mmlsfiloners'  decision.  Department  2. 
Appeal  from  superior  court,  Monta?«7  county; 
N.  A.  Dom,  Judge. 

Action  by  J.  S.  Foster  against  J.  S.  Carr. 
From  a  judgment  for  plalutUC  a|id  oid^  denj- 
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ing  defendant's  motion  for  new  trial,  he  ap* 
Iieals.  Affirmed. 

S.  P.  Qell,  for  appelant  O.  A.  Dougherty, 
for  respondent. 

SMITH,  C.  The  defendant  appeals  from 
a  Judgment  In  fayor  of  the  plaintiff  for  the 
sum  of  f773.42,  and  from  an  order  denying 
his  motion  for  a  new  trial.  The  case  as 
presented  by  the  record  Is  as  follows:  The 
plaintiff  and  defendant  ssere  engaged  In  the 
business  of  dairying  under  a  written  contract 
of  date  October  24,  18&4,  by  the  terms  of 
which  the  plaintiff  was  to  furnish  400  cows 
and  heifers,  and  also  the  lands  required,  aud 
the  defendant  was  to  carry  on  the  business, 
—the  expenses,  with  certain  exceptions  speci- 
fied, to  be  home  by  the  latter.  The  term  pro- 
vided for  was  three  years  from  November  1, 
1894;  bnt  on  August  28,  1896,  the  contract 
was  terminated  by  agreement,  and  the  prop- 
erty mentioned  therein,  and  certain  joint 
property  of  the  parties,  were  turned  over  to 
the  defendant  ,"for  which  {it  Is  alleged  In  the 
complaint]  he  agreed  to  account."  It  Is  also 
all^^,  in  effect,  that  before  and  after  the 
termination  of  the  contract  the  defendant  re- 
ceived moneys  and  other  property  of  the  firm, 
for  which  be  refused  to  account;  and  that  on 
a  Just  accounting  there  would  be  due  to  the 
plaintiff  the  sum  of  $1,067.99,  for  which,  and 
for  an  accounting,  judgment  Is  prayed.  The 
all^^tlons  of  the  complaint,  except  as  to  the 
contract  and  its  termination,  are  denied  by 
the  answer;  and  It  Is,  In  effect,  alleged  that 
there  la  a  balance  of  $172  due  to  the  defend- 
ant On  the  trial,— which  was  before  a  Jury, 
— tte  plaintiff  offered  in  evidence  a  written 
agreement  of  date  August  25,  1896,  providing 
for  the  termination  of  the  contract  and  for 
the  assessment  by  three  arbitrators  therein 
named,  of  the  value  of  the  property  owned 
jointly  by  the  parties,  and  of  the  damages 
sustained  by  the  plaintiff  by  reason  of  the  ter- 
mination of  the  contract  and  for  the  pay- 
ment by  the  defendant  of  half  the  values  as- 
sessed; which  was  objected  to  by  the  defend- 
ant on  the  ground  that  It  was  "incompetent, 
Immaterial,  and  Irrelevant"  There  was  also 
offered  the  award  made  in  pursuance  of  this 
agreement  which  was  objected  to  on  the 
same  grounds,  and  on  the  further  grounds 
"that  it  was  not  admissible  for  any  purpose 
under  the  Issues  raised  by  the  pleadings,  and 
•  •  ■•  that  It  was  not  a  valid  award,"  But 
both  documents  were  admitted,  the  defendant 
excepting.  There  was  no  dispute  as  to  the 
receipt  by  the  defendant  of  the  various  arti- 
cles enumerated  In  the  award;  and  as  to 
many  of  them,  the  values  assessed  were  stip- 
ulated to  be  correct  The  only  dispute  was 
as  to  the  values  of  the  unadmitted  Items. 
With  reference  to  these  other  evidence  of  val- 
ue was  Introduced  by  the  parties,  and  special 
Issues  were  submitted  to  the  jury,  on  which 
a  verdict  was  rendered.  In  some  of  the  val- 
ues found,  the  verdict  agreed  with  the  award; 
In  others  it  disagreed.  After  the  verdict  but 


before  the  final  hearing,  Ae  plaintiff  was  per^ 
mitted  to  amend  his  complalnt-by  adding  the 
allegatioos  that  in  consideration  of  the  con- 
sent of  the  plaintiff  to  terminate  the  contract 
before  the  expiration  of  the  term  agreed  vp- 
on,  the  defoidant  agreed  to  pay  him  awA 
damages  as  might  be  assessed  by  the  three 
arbitrators  named,  and  that  the  damages 
were  accordingly  assessed  by  them  at  $200; 
and  the  amendment  it  was  agreed,  should  be 
considered  as  denied.  Afterwards,  on  the  final 
hearing,  the  court  held  that  cae  of  the  Items 
of  property  assessed  by  the  arbitrators  should 
not  have  been  Included  In  the  award,  but 
that  otherwise  the  award  was  final  and  con- 
clusive on  the  parties.  Accordingly,  the  court 
finds  the  contract  of  August  2S,  1886,  and— 
with  the  exception  of  the  Item  rejected— the 
award  made  In  pursuance  thereof,  adopting 
the  latter.  But  It  also  finds  the  same  values 
"from  the  evidence  and  testimony  submitted 
to  and  heard  by  [the]  court,  aside  from  tbe 
report  and  award"  of  the  arbitrators.  The 
rejected  Item  of  the  award  was  "22^  acres  of 
beets  and  carrots  at  $26  per  acre,  $562.50^'; 
with  reference  to  which  the  court  finds,  in  ef- 
fect that  there  were  22  acres  of  growing 
beets  and  carrots,  averaging,  at  the  time  of 
the  termination  of  the  contract  S  tons  to  the 
acre,  and  of  the  value  of  $3  per  ton  clear, 
amounthig  to  the  sum  of  $528,  one-half  of 
which  ($2M)  was  due  tbe  plaintiff.  From  the 
facts  found,  and  the  admitted  debits  and 
credits,  there  resulted,  as  a  balance  In  favor 
of  the  plaintiff,  the  amount  of  the  judgment 
$773.42.  It  la  urged  by  the  appellant  (1)  that 
the  award  was  hivalld  for  want  of  notice  to 
the  defendant  of  the  times  and  places  of 
meeting;  <2)  that  whether  valid  or  other- 
wise, the  agreement  and  award  were  Inadmis- 
sible under  the  [deadlngs,  and  that  the  find* 
lugs  with  r^;ard  thereto  were  outside  tbe  Is- 
sues; and  <3)  that  the  finding  as  to  tbe  value 
of  the  beets  was  not  justified  by  tbe  evidence.. 

1.  With  regard  to  the  first  point.  It  is  not 
clear  that  the  case  was  one  In  which  notice 
to  the  parties  was  required.  The  parties 
named  in  the  contract  are  Indeed  called  "ar- 
bitrators," but  the  proceeding  provided  for 
was  merely  that  of  "appraisement  or  valua* 
tlon,  which,"  It  Is  said,  "although  binding  on 
the  parties,  is  not  the  submission  of  a  con- 
troversy  to  arbitration,  aud  Is  therefore  not 
subject  to  the  rules  "which  govern  arbitra- 
tors." Methodist  Episcopal  Church  v.  Seltz, 
74  Cal.  291  et  seq.,  15  Pac.  839;  Moore,  Arb. 
&  Aw.  143,  144.  But,  however  this  may  be, 
It  appears  from  the  testimony  of  the  arbi- 
trators, and  is  not  denied  by  tlie  defendant 
that  he  was  present  at  the  commencement  of 
the  iffcceeding,  and  told  the  arbitrators  "to 
go  ahead";  and  also  that  he  was,  by  his  own 
direction,  represented  throughout  the  proceed- 
ings by  his  foreman.  This,  and  his  taking 
iwssession  of  the  property  under  the  award, 
must  be  taken  as  a  waiver  of  all  objections 
to  the  action  of  the  arbitrators. 

2.  The  cause  of  action  set  out  in  the  corn- 
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plaint  seems  to  be  simply  for  an  accounting 
between  partners;  and  neither  the  agreement 
for  arbitration  nor  the  award  is  pleaded.  The 
cadw  of  action  proved  and  found  was  the 
agreement  of  the  defendant  to  pay  the  Taloes 
of  the  articles  of  property  received  by  him,  as 
the  same  s|iou]d  be  assessed.  There  was 
therefore  manifestly  a  variance  between  the 
complaint  and  the  proofs  offered;  and  these 
■honid  have  been  excluded,  or  the  complaint 
amended  to  conform  to  them.  Nor  was  the 
error  cured  by  the  subsequent  amendment, 
which  pleaded  only  so  much  of  the.  agreement 
and  award  as  related  to  damages.  Ordinari- 
ly, therefore,  such  an  error  would  be  ground 
for  reversal.  But  b&ee  there  la  no  dispute 
about  the  facts,  which  are  all  before  us;  nor 
can  the  case  be  varied  on  a  new  trial,  for 
the  only  question  Involved  la  as  to  the  values 
.•aseased,  and*as  to  these  the  award  must  be 
regarded  as  conclusive.  It  Is  clear,  therefore, 
that  the  error  was  not  preJudidaL  Code  Civ. 
Proe.  I  4e»;  Edwards  v.  Wagner,  121  OaL 
87a  63  Pac.  821;  Hugbes  r.  Wheeler.  76  Cal. 
233.  18  Pac.  886. 

&  Wttti  regard  to  the  finding  objected  to. 
Oie  point  of  tbe  dbjectltm  is  that,  according 
to  the  evidence,  tbe  beets  therein  referred 
to  were  worth  not  over  $2.50,  instead  of  $3 
per  acre,  as  found  by  tbe  court,  which  would 
make  a  difference  of  $88  in  the  judgmoit 
We  do  not,  however,  consider  it  necessary  to 
determine  the  pobit  Under  -the  agreement 
tiie  arbitrators  were  empowered  "to  deter- 
mine and  award  the  value  of  all  the  feed  now 
on  hand,  sncb  as  bay,  grain,  oil-cake,  etc**; 
and  the  arbitrators  construed  this  as  Includ- 
fog  the  beets  and  carrots.  This  constmction 
was  confirmed  by  tbe  condnct  of  the  defend- 
ant and  his  agent,  neither  of  whom  made  ob- 
jection, though  the  latter  was  present  during 
ttte  proceeding,  and  the  former  took  posses- 
sion under  the  award.  The  court  therefore, 
we  think,  erred  In  rejecting  this  item  of  the 
award:  but  as  Its  finding  of  value  Is  some- 
tlihig  less  than  the  value  awarded,  the  error 
was  to  the  advantage  of  the  defendant 

We  advise  that  tbe  Judgment  and  order  aih 
pealed  from  be  affirmed. 

We  ouMiir:  QBAT,  0.i  CHIFMAN,  a 

PER  CURIAM.  For  tbe  reasons  given  In 
the  foregoing  opinion  the  judgment  and  oi^ 
dcr  appealed  ftom  are  affirmed. 


oas  Cal.  m) 

BHA'iTTUCK  r.  SBATTVCK.  (U  A.  1,M4.) 
fBupreme  Obott  of  California.  Dee.  24.  1901.) 

DmmOB-FINAX.  DBCRBB-MODinCATION— 
MINOR  OHILI>-UAINTBHANGB. 

CiT.  Cod&  I  13S,  declaring  that  In  aodous 
for  dirorce  the  court,  after  jadgment.  may 
give  such  direction  fbr  tbe  custody  and  care  of 
tlie  diildfCD  «f  the  marriage  aa  may  seem  pn>i>- 
ar.  and  may  at  but  time  vacate  or  modiff  the 
same,  tQthorlxes  a  modification  of  tbe  decree 
only  SD  far  as  Uie  decree  provides  for  such  cus- 


tody  and  care;  and,  where  a  final  divorce  de- 
cree coDtained  no  proTision  therefor,  the  supe- 
rior court  had  no  jurisdiction  to  make  a  snni^ 
quent  order  compelling  either  party  to  pay  tha 
other  for  maintenance  of  a  diild. 

In  banc  Appeal  from  superior  court  him 
Angles  conntr;  W.  F.  Fltsgoslid  Judges 

ActiiML  by  Mary  Haode  Bhattnck  agataist 
Charles  B.  Sbattnck.  From  an  order  mod- 
ifying final  Olvonw  decree  by  nqoixlng  de- 
fendant to  contribute  to  tbe  sn^ort  of  bla 
minor  ctaild,  awarded  to  plalntUt  defendant 
appeals.  Revised. 

John  SattOTwfalte  and  J.  Marion  Brookf,  tm 
appellant.   H.  T.  Gordon  and  Goodrldi  * 

Outchen,  for  respondent 

HARRISON,  J.  A  decree  of  divorce  be- 
tween tbe  parties  hereto  was  rendered  by 
the  Buperiw  court  of  the  county  of  Los  An- 
geles September  4.  1895.  and  by  tbe  Judg- 
ment certain  property  was  awarded  to  tbe 
plaintiff,  and  It  was  also  ''ordered,  adjudged, 
and  decreed  that  tbe  custody  and  control  of 
Ethel  Shattuck,  a  minor  child  of  the  plain- 
tiff and  defendant  be,  and  the  same  Is  here- 
by, awarded  to  said  plaintiff."  No  provi- 
sion was  made  In  the  decree  In  ref^ence 
to  the  maintenance  or  support  of  the  child. 
November  23,  1899,  the  plaintiff  filed  a  peti- 
tion In  said  cause,  and  presented  the  same  to 
the  superior  court,  asking  for  an  order  re- 
quiring the  defendant  to  contribute  a  rea- 
sonable amount  of  money,  to  be  determined 
by  tbe  court  for  the  support  of  the  minor 
child.  In  response  to  said  petition,  tbe  de- 
fendant pleaded  that  the  court  was  without 
jurisdiction  to  make  the  order  prayed  for 
by  reason  of  the  fact  that  the  original  de- 
cree of  dlvOTce  contained  no  provision  or 
reservation  in  reference  to  tbe  maintenance 
of  the  child.  After  bearing  the  imtitlon, 
the  court  made  an  order  requhing  the  de- 
fendant to  contribute  the  sum  of  $20  per 
month  for  tbe  support  of  the  minor  child. 
From  the  Judgment  entered  upon  this  order 
tbe  defendant  has  appealed. 

Tbe  question  presented  herein  was  fully 
considered  by  this  couri  In  McKay  v.  Mc- 
Kay, 125  Cal.  66,  57  Pac.  677,  and  it  was 
there  held  that  If  the  decree  of  divorce 
makes  no  provision  for  the  maintenance  of 
tbe  children  of  the  marriage,  the  court  Is 
without  jurisdiction  subsequentiy  to  make 
any  order  compelling  either  party  to  pay 
to  the  other  for  such  maintenance;  that  the 
provision  in  section  138,  Civ.  Code,  author- 
izing the  court  to  vary  or  modify  Its  decree 
"after  Judgment"*ls  limited  to  the  directions 
therein  for  the  "custody,  care,  and  educa- 
tion" of  the  children,  and  that  its  power  to 
provide  for  their  "maintenance"  must  be 
exercised  at  tbe  time  tbe  decree  of  dlyoi-ce 
is  granted;  that  If  It  Is  not  ex^clsed  at 
that  time,  and  the  decree  is  silent  upon  tbe 
subject  It  can  have  no  jurlsdlctiou  after- 
wards to  make  such  provision.  Under  tbe 
authority  of  that  case  It  must  be  held  tbat 
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the  superior  court  was  without  jorlsdlctlon 
to  render  the  Judgment  appealed  from. 
The  Judgment  Is  reversed. 

We  concur:  6AB0UTTE.  J. ;  VAN 
DYKB.  J.;  McFARLAND,  J.;  TEMPLE,  J.; 
MBNSHAW,  J. 

USE  Cal.  187) 
WELBT       SOUTH  SAN  FRANCISCO 
LAND  &  IMPROVEMENT  CO. 
(S.  F.  1,834.) 
(Supreme  Court  of  Caltfomia.  Dec.  23,  1901.) 

APPBAI^FINDIKO  OK  CONKUCTINO 
EVIDBNCB. 

Where  the  evidence  ia  conflicting  and  Bub* 
stantial,  a  finding  of  the  court  thereon  will  not 
be  disturbed  oo  appeal. 

Deportment  2.  Appeal  from  superior 
court,  city  and  county  San  Francisco;  J. 
M.  Seawell,  Judge. 

Action  by  Charles  W.  Welby  against  the 
South  San  Francisco  Land  &  Improvement 
Company.  From  a  judgment  In  favor  of  the 
defendant,  the  plaintiff  appeals.  Affirmed. 

Henry  C.  Dibble  &  Dibble,  for  appellant 
Jesse  W.  LlUenthal,  for  respondent 

McFARLAND,  J.  Action  for  salary  at  the 
rate  of  (500  per  month,  alleged  to  be  due 
from  defendant  to  plaintiff  for  several 
months  of  the  year  18d4,  commencing  with 
February  of  that  year.  Judgment  was  for  de- 
fendant, and  plaintiff  appeals. 

The  only  point  made  for  reversal  Is  the 
insnfflclency  of  the  evidence  to  support  the 
findings  and  decision.  Ap[>ellant*s  cause  of 
action  rests  upon  the  alleged  fact  that  on 
January  28,  1894,  the  parties  verbally  con- 
tracted that  during  that  year  appellant  was 
to  receive  the  same  salary  which  he  had 
been  receiving  during  the  previous  year, 
namely,  $500  per  month;  but  the  court  found 
that  no  such  contract  had  been  made,  and 
this  finding  is  determinative  of  the  case 
against  the  appellant.  Counsel  for  apipellant 
argues  with  a  good  deal  of  plausibility  and 
force  that  the  preponderance  of  evidence  is 
against  the  correctness  of  this  finding,  but  be 
falls  to  show  that  the  evidence  on  the  issue 
was  not  fairly  conflicting.  The  record  shows 
that  there  was  such  conflicting  evidence)  and 
It  cannot  be  rightly  said  that  there  was  no 
substantial  evidence  pointing  to  the  conclu- 
sion at  which  the  court  below  arrived. 
Therefore,  under  the  well-settled  rule,  the 
finding  cannot  be  disturbed. 

The  Judgment  and  order  denying  a  new 
trial  are  affirmed. 

We  ecmcnr:  TEMPLE,  J.;  HENSHAW.  J. 


(US  Gtl.  156) 

ROBERTS  V.  BURR.   (L.  A.  923.) 
(Supreme  Court  of  CTalifomia.    Dec.  23,  1901.) 

PRAWDULBINT  CONVEY ANCE-INTENT-KNOWU- 
RDOE    OF    TRANSFERBrE— ACTUAL  FRAUD— 
BVIDENCB— VALUE  OF  GOODS— FINDINGS. 
LCiv.  Code,  8  MSO,  declares  that  every 

transfer  of  property  with  intent  to  defraud  any 


creditor  is  void  as  to  all  creditors  of  the  debtor. 
Held,  that  the  fraud  contemplated  was  an  ac- 
tual fraud,  of  which  intent  is  a  necessary  ele- 
ment, and  a  mere  transfer  out  of  the  u^ual 
course  of  business,  and  tending  to  prefer  a  par- 
ticular creditor,  which  would  be  evidence  of 
fraud  under  the  Insolvmt  or  bankrupt  act  was 
inauflicient. 

2.  Where  a  wife  furnished  funds  with  which 
her  husband  and  son  conducted  a  business, 
and  thereafter  accepted  from  them  a  transfer 
of  merchandise  in  settlement  of  her  claim,  and 
there  was  no  evidence  that  she  had  any  knowl- 
edge that  the  firm  was  insolTent,  or  had  made 
false  statements  concerning  its  condition,  a 
finding  that  the  transfer  was  not  fraudulent  as 
against  the  firm's  creditors  was  justified. 

3.  A  finding  that  goods  attached  as  those  of 
a  third  person  wei-e  of  the  value  of  $3,000  was 
BUfflciently  supported  by  evidence  of  two  wit- 
nesses who  w^e  well  acquainted  with  the  val- 
ue of  such  goods,  who  testified  that  tiiey  were 
worth  ¥4,537,  to  some  extent  corroborated  by  a 
third  witness,  though  there  was  evidence  intro- 
duced by  defendant  tending  to  show  that  the 
goods  were  of  a  less  value. 

4.  A  finding  that  plaintiff  was  the  special 
owner  and  entitled  to  the  possession  of  toe  at- 
tached goods;  that  defendant  wrongfully  took 
them  from  piaintifTs  possession;  that  the  goods 
were  delivered  to  plaintiff's  principal  for  a 
valuable  consideration,  and  not  with  an  intent 
to  defraud  the  seller's  creditors;  that  the  prop- 
erty was  deposited  with  plaintiff  for  sale  on 
commission,  which  possession  he  held  at  the 
time  of  the  seizure;  and  that  the  value  of  the 

J'oods  was  $3,000,— was  snffident  to  sut^rt  a 
Ddgment  for  plaintiff  in  an  action  for  goods 
attached  as  the  property  of  a  third  person, 
without  a  finding  of  general  ownership  in  plain- 
tiff, the  taking  and  carrying  away  having  been 
admitted  by  defendant. 

Commissioner's  decision.  Department  2. 
Appeal  from  superior  court  Lob  Angles 
county;    M.  T.  Allen,  Judge. 

Action  by  James  Roberts  against  John 
BuiT.  From  a  judgment  in  favor  of  plain- 
tiff, defendant  appeals.  Affirmed. 

L.  H.  Valentine,  for  appellant  Brown  & 
Newby,  for  respondent 

CHIPMAN,  C.  The  action  Is  for  the  re- 
coverj'  of  the  possession  or  value  of  certain 
Jewelry,  precious  and  semiprecious  and  Imi- 
tation stones,  described  In  the  complaint  tbe 
property  of  Emily  A.  Lucas,  by  her  Intrusted 
to  plaintiff  for  sale  on  commission.  Defend- 
ant as  sheriff,  claims  possession  by  virtue 
of  a  writ  of  attachment  levied  at  the  suit  of 
one  Trafton  against  S.  E.  Lucas  and  James 
H.  I^ucas,  partners  as  S.  E.  Lucas  &  Son. 
Defendant  also  alleged  In  an  amended  an- 
swer that  the  said  S.  E.  Lucas  &  Sou  con- 
veyed the  property  to  Mrs.  Lucas  (the  wife 
of  S.  E.,  and  mother  of  James)  for  the  pur- 
pose of  defrauding  their  creditors  and  pre- 
venting the  collection  of  their  just  obliga- 
tions. The  case  was  here  once  before,  and 
at  that  time  presented  only  the  questlcm  as 
to  whether  there'  had  been  such  ddivery  of 
possession  as  would  satisfy  the  statute,  and 
the  Judgment  In  favor  of  defendant  was  re- 
versed. Not  ofllclally  reported,  54  Pac.  849. 
At  the  second  trial  defendant  ammded  bis 
answer  by  alleging  actual  fraud  as  above 
stated.  Plaintiff  had  Judgment  from  which, 
and  from  the  order  denying  bis  motion  f«ir  a 
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new  trial,  defradant  ai^eals.  Def^dant 
Dov  contends  that  the  evidence  Is  Insnffl- 
dent  to  jnstlfjr  finding  6,  that  the  transfer 
to  Emily  A.  Lncaa  by  8.  B.  Lucas  ft  Son  was 
aot  made  with  Intent  to  hinder,  delay,  or 
defraud  tbe  creditors  ot  S.  £>.  Lucas  &  Son; 
and  finding  9,  that  the  value  of  the  personal 
property  sdsed  was  and  now  is  99.000. 

L  The  facts  as  to  the  loan  of  money  by 
Mrs.  Lucas  to  the  firm,  the  transfer  of  the 
propoty  to  her,  the  placing  of  the  property 
with  plalntUC  for  sale,  and  all  the  circum- 
stances attending  the  transaction  appear 
tidly  in  the  transcript^  and  are  much  the 
same  as  at  the  former  trial.  There  Is  evl- 
deoce  sufficient  to  support  the  findings  that 
the  propoty  was  transferred  for  a  valuable 
oHisldn-atlon,  and  that  the  transfer  was  ac- 
companied by  an  immediate  dellr^,  f<d- 
lowed  by  actual  and  continued  change  of 
possession.  But  It  Is  urged  that  the  prop- 
erty was  conveyed  for  the  purpose  oC  de- 
fraodlng  creditors;  1.  e.  that  the  evidence 
shows  actual  fraud.  "A  debtw  may  pay  one 
creditor  In  preference  to  another"  (Civ.  Code, 
{  'i^'iy,  and,  "In  the  absence  of  fraud  (I.  e. 
Bctoal  fraud,  not  what  may  be  declared  by 
the  insolvent  act  to  be  fraudulent),  every 
contract  of  a  debtor  Is  valid  against  all  his 
creditors,  existing  or  subsequent,  who  have 
not  acquired  a  lien  on  the  prc^rty-  affected 
by  such  contract"  (Id.  $  3431).  Chief  Jus- 
tice Marshall  said  in  Brashear  v.  West,  7 
Pet  608,  8  L.  Kd.  801,  cited  approvingly  In 
Re  Muller.  118  Oal.  432,  60  Poc.  060:  "It  Is 
an  absurdity  to  say  that  a  conveyance  of 
property  which  pays  one  creditor  a  just  debt, 
and  nothing  more,  to  fraudulent  as  against 
otlier  creditors  of  the  cwnmon  debtor.  In 
a  fair  race  for  iH%ference,  If  a  creditor,  by 
diligence,  secures  an  advantage,  it  may  be 
maintained;  but  If  his  purpose  Is  not  to  col- 
lect the  claim,  but  to  help  the  debtor  cov^ 
aphis  property,  he  cannot  shield  himself  by 
showing  that  his  debt  was  bona  fide." 
AmtHig  the  circumstances  marshaled  by  ai>- 
pellant  as  being  baizes  or  evidence  of  fraud 
are  the  ftdlowing:  (1)  That  the  firm  was  un- 
able to  meet  Its  obligations  at  the  time  of 
the  transfer;  (2)  false  and  Inconsistent  state- 
ments of  S.  E.  Lvcas  to  a  morcanttle  agency 
and  to  certain  creditors;  (3)  unaocoonted-for 
shrinkage  In  the  merchandise  stock  of  the 
firm.  Without  r^ating  the  evidence  on 
these  points,  th«re  was  nothing  to  show  that 
Mrs.  I.ucas  knew  the  financial  situation  of 
the  firm.  She  testified  she  had  no  knowl- 
edge on  that  subject  Nor  Is  thoe  any  evi- 
dence tending  to  show  that  she  knew  of  any 
misrepresentations  being  made  by  the  firm 
to  creditors  or  others,  or  that  she  had  any 
knowledge  of  the  extent  of  the  firm's  indebt- 
edness. Nor  is  there  any  evidence  that  she 
had  knowledge  that  the  stock  of  goods  had 
fallen  in  value  below  what  the  firm  had  rep- 
resented to  creditors  they  liad  on  their 
shelves.  It  may  be  admitted  that  the  firm 
was  misrepresenting  Its  condition,  but  that 
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Is  not  evidence  affecting  the  honesty  of  pur- 
pose of  Mrs.  Lucas  In  collecting  her  dalm, 
in  the  abseoce  of  any  knowledge  of  or  parties 
tpatlon  in  the  misrepresentatloiM  on  her  part. 
ThM%  was  evidence  from  which  the  court 
could  condude  that  she  was  acting  in  good 
faith,  and  without  knowledge  of  any  fraud- 
ulent intent  of  her  vendors.  It  was  said 
in  Hart  v.  Church,  126  Oal.  471,  58  Pac.  910, 
77  Am.  St.  Rep.  195:  "It  is  the  weU-settied 
rule  that  where  a  plaintiff  attacks  a  convey- 
ance as  in  fraud  of  tals  rights.  It  Is  incum- 
bent upon  him  first  to  show  the  frauduloit 
intent  of  the  vendor.  The  bnrdwi  then 
shifts  to  the  purchaser  to  show  a  valuable 
consideration;  and,  this  shown,  the  burden 
again  shifts  to  the  plaintiff,  who  must  show 
the  vendee's  knowledge  of  the  fraudulmt 
Intent  of  the  vendor."  Appellant  fnrthw 
urges  the  following  circumstances  as  show- 
ing fraudulent  intent  of  both  vendors  and 
vendee:  (1)  The  peculiar  and  secret  char- 
acter of  the  alleged  transfer  to  Mrs.  Lucas; 
(2)  that  the  transfer  was  out  of  the  usual 
course  of  business;  (3)  that  the  peculiar  cir- 
cumstances under  which  plaintiff  became  the 
bailee  of  the  property  show  the  fraudulent 
intent  of  the  Lucases.  The  evidence  does 
not  disclose  anything  very  peculiar  or  re- 
markaUe  in  the  sale,  and  S.  E.  Lucas  testi- 
fied that  he  made  no  secret  of  It,  and  tliat  he 
told  several  persons  about  It  and,  among 
them,  one  or  more  of  his  creditors.  Mrs. 
Lucas  testified  that  it  was  her  mon^  that 
was  used  in  purchasing  the  firm's  goods,  and 
she  plained  fully  how  sbe  came  by  the 
money;  that  she  thought  it  was  time  they 
were  making  some  settlement  with  her,  and 
she  hers^f  jKroposed  to  take  the  goods  In 
payment  which  the  evidence  showed  were 
not  of  a  value  equal  to  the- debt  paid  with 
them.  It  appeared  that  thae  still  remained 
in  the  store  goods  of  the  Invoice  value  of 
$2,5(X).  The  purcliase  was  mode  about  Au- 
gust 2,  1896,  and  the  firm  continued  in  busi- 
ness until  about  September  2,  1896,  when 
they  solA  the  remaining  stock  to  Lyons  & 
Son,  creditors  of  the  firm.  Mrs.  Lucas  took 
the  goo^s  she  had  purchased  to  her  home. 
The  facts  are  quite  fully  stated  in  the  opin- 
ion In  the  former  appeal.  About  November 
10,  1896,  plaintiff  bought  the  show  cases  and 
fixtures  from  Lyons  &  Son,  and  started  In 
business,  and  not  long  afterwards  Mrs.  Lu- 
caa  made  an  arrangement  with  plaintiff  to 
sell  on  commission  the  goods  she  had  pur- 
chased from  Lucas  &  Son;  and  about  Janu- 
ary 7,  1896,  the  defendant  seized  the  goods, 
as  sheriff.  In  the  possesslcm  of  [^aintlff.  This 
was  six  months  after  the  purchase  by  Mrs. 
Lucas.  Appellant  cites  cases  arising  under 
the  insolvent  act  which  expressly  provides 
that  If  the  transfer  "is  not  made  In  the 
usual  course  of  business  of  the  debtor,  that 
fact  shall  be  prima  facie  evidence  of  fraud." 
But  the  fraud  here  referred  to  Is  fraud  on 
the  provisions  of  the  insolvent  act.  Wash- 
bum  V.  Huntington,  78  Cal.  673,  21  Pac.  306. 
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So  held,  also,  where  the  same  prorisloa  Is 
fonud  in  the  natioDal  bankrupt  act.  See 
eases  cited  in  Washburn  t.  Huntington.  The 
fraud  mentioned  in  section  3439,  Civ.  Code, 
Is  not  necessarily  the  fraud  referred  to  ini 
the  insolvent  act,  for  the  latter  act  forbids 
preferencee,  while  the.  Civil  Code,  as  we  have 
seen,  -eKpressly  allows  them.  The  transfers 
declared  to  be  void  by  section  3439  areittaus- 
fers  made  with  intent  to  delay  or  defraud 
creditors,  and  the  Intent  Is  to  be  found  as  a 
matter  of  fact  Salisbury  t.  Burr,  114  Cal. 
451,  40  Pac.  270.  The  circumstances  under 
which  pldintiflF  took  the  goods  on  sale,  to- 
gether with  other  circumstances  brought  out. 
might  tend  to  create  a  suspicion  as  to  the 
good  faith  of  Mrs.  Lucas,  but  the  law  re- 
quires something  more  than  suspicion  on 
which  to  bang  a  charge  of  fraud.  "Tbe  evi- 
dence of  these  matters,  facts,  and  circum- 
stances, taken  together,  must  amount  to 
proof  of  fraud,  and.  not  to  a  m^'e  suspicion 
thereof;  for  the  presumption  of  the  law,  ex- 
cept where  confidential  relations  are  In- 
volved, Is  always  in  favor  of  the  fair  deal- 
ing of  the  parties."  I^vy  v.  Scott,  115  Cal. 
38,.  4G  P«c.  8^.  The  testimony  disclosed 
with  fullness  of  detail  the  circumstances  at- 
tending Uie  sale  and  the  subsequent  conduct 
of  the  parties  to  It.  The  trial  court  was  In  a 
position  >t0:  Judge  with  safety  the  true  In- 
wardness of  their  Intention.  We  cannot  say 
from  the  evidence  that  the  court  enred  In  its 
Undlngs. 

2.  It  Is  coptended  that  the  finding  of  the 
value  to  be  $3,000  Is  not  sustained  by  the 
evidence.  S.  E.  Lucas  testified  that  he  was 
iQi  business  as  a  jeweler  and  dealer  in  pre- 
«louli  stones,  and  had  been  for  six  years; 
bought  and  sold  "the  class  of  goods  that  were 
attached  in  this  case."  and  knew  the  value 
«f  such  goods  at  that  date;  and  he  testi- 
fied that  the.  goods  were  worth  in  the  open 
market  the  prices  the  firm  had  paid  for 
them,  which  was  the  price  at  which  Mrs. 
Lucas  took  them,  namely,  $4,537.  James 
Lucas,  t^e  son  and  partner  of  S.  E.,  gave 
similar  testimony,  although  he  stated  that  the 
basis  of  his  estimate  of  value  of  the  mer- 
chandise was  what  they  had  paid  for  tt  at 
wholesale.  To  some  extent  this  testimony 
is  corroborated  by  Mr.  Lyons,  who  testified 
that  he  bad  been  a  dealer  in  such  goods  for 
40  or  50  years.  There  was  evidence  Intro- 
duced by  defendant  tending  to  show  that  the 
goods  were  of  less  value  than  found  by  tbe 
court  We  think,  however,  there  was  sufll- 
clent  evidence  to  support  the  findings,  and  at 
most  the  evidence  of  defendant  merely  cre- 
ated a  conflict  on  that  point.  It  was  for  the 
lower  court  to  deterroioe  the  value,  and  we 
cannot  under  the  w^l-established  rule.  In- 
terfere with  Its  conclusions. 

3.  It  is  o^Hitended  that  the  court  failed  to 
find  on  certain  (oaterial  issues.  The  court 
found  that  ploiiltifC  was  the  ^)ecial  ownet 
and  entitled  to  the  possession  of  the  attachtni 
goods;  that  defendant  wrongfully  took  them 
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from  plaintiffs  poesesfilon,  and  still  detains 
them,  after  demand  made  for  their  return; 
that  the  goods  were  sold  and  delivered  to 
Mrs.  Lucas  by  Lucas  &  Son  for  a  Talnable 
consideration,  and  tbe  transfer  was  not  made 
with  any  intent  to  lilnder.  delay,  or  defraud 
their  creditors,  and  was  followed  by  an  im- 
mediate delivery  and  continued  and  actual 
change  of  possession;  that  the  property  was 
deposited  by  Mrs.  Lucas  with  plaintiff,  "as 
bailee  or  depositary,  for  sale  upon  commls- 
aioD,  and  said  plaintiff  held  the  goods  In  that 
capacity  at  tbe  time  of  tbe  seizure";  the  val- 
ue was  found  to  be  $8,000.  And  as  conclu- 
sions of  law  it  was  found  that  plaintiff  Is 
entitled  to  recover  the  possession  or  the  val- 
ue. The  findings  were  sufficient  to  uphold  the 
Judgment  Plaintifrs  right  of  possession  was 
sufficient  without  establishing  general  owner- 
ship in  him.  He  had  a  special  ownership 
in  the  goods,  and  he  bad  possession,  and  this 
is  ovniership  as  against  a  wrongdoer.  The 
taking  and  carrsring  away  was  not  specially 
found,  and  was  not  required,  for  defendant 
admitted  and  sought  to  justify  tbe  taking. 
Tbe  ultimate  facts  found,  we  think,  fully 
met  the  facts  alleged  In  defense,  and  specific 
findings  on  these  facts  were  not  necessary. 
Tbe  essential  and  ultimate  facts  related  to 
the  fraud  charged,  and  on  these  the  findings 
were  sufficient. 

We  can  discover  no  error,  and  therefore 
advise  that  tbe  Judgment  and  wder  be  af- 
firmed. 

We  concur:   HAYNES,  C;  GKAY,  C. 

PER  CURIAM.  For  the  reasons  given  to 
the  foregoing  opinion,  the  Jn^ment  and  or- 
der are  affirmed. 


(U6  Cal.  im 
lATNG  V.  BIT.  SHASTA  MINERAL 
SPRING  CO.   (S.  P.  1.926.) 
(Supreme  Court  of  Califoniia.  Dec.  23,  1001.) 

HA8TBR  AND  SBRTANT-PBRSONAI.  INJURIBa 
—NEOUOENOH— CONTRIBUTORY 

NEGLIGENCE— REVIEW. 

1.  An  appellate  court,  in  reviewing  the  suf- 
ficiency of  tbe  evidence  to  sustain  s  verdict, 
will  coDstme  it  against  the  appellant  and  re- 
solve all  contradictioDB  in  favor  of  the  verdict 

2.  Where  a  driver  of  one  of  defendant's  wag- 
6ns  hitched  his  horses  thereto,  and,  without 
looking  to  see  whether  any  one  was  in  a  posi- 
tion of  danger^  started  bis  team,  and  ran  over 
plaintiS:,  a  coempIoyC,  who  was  workmg  beside 
the  wagon  with  one  of  his  legs  extending  in 
front  of  the  back  wheel,  negligence  in  the  em- 
ployer was  shown  sufflcieot  to  warrant  a  re- 
covery. 

3.  Plaintiff  was  workin;;  beside  an  unused 
WHi^on  with  one  leg  extending  in  front  of  the 
back  wheel.  Another  employ^,  without  plain- 
tiff's knowledge,  hitched  up  and  started  the 
wagon,  crushing  plaintiffs  leg.  He  supposed 
that  the  wagon  wowld  not  be  used  before  after- 
noon. Held  not  to  show  contribntory  negli- 
gence as  matter  of  law,  so  as  to  defeat  a  re- 
covery against  the  employer. 

4.  The  driver  admitted  that  he  started  with- 
out any  wnrniug.  and  witliout  lookinc  to  see  if 
any  oue  was  ia  a  dangerous  position.  Held, 
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tbat  testimony  as  to  the  custom  of  drivers  to 
look  to  see  if  everj-thing  ia  clear  of  the  wagon 
before  startine  was  not  prejudicial. 

5.  The  nt^Iigenee  of  a  fellow  servant  can 
only  be  inToked  to  defeat  a  recorery  by  a  co- 
emplnyC  for  personal  injuries  when  set  np  as 
an  affirmative  defense.- 

Departmoit  1.  Appeal  from  superior  court, 
dty  and  coonty  of  San  FraDCleco;  Wm.  R. 
Balngerfleld.  Judge. 

Action  by  Robert  J.  Layng  against  tbe  Mt 
aiaata  Mineral  Spring  Company.  Judgment 
far  idaJntUI,  and  defendant  appeala.  Affirm- 
cd. 

Freeman  &  Bates,  for  appellant  Bnrke  & 
Calhoun,  for  respondent 

OABODTTBl  3.  This  Is  an  action  to  re- 
eora-  damages  fcr  personal  Injnries;  Def md- 
ant  appeals  from  a  judgment  rendered 
agahist  it  and  also  from  the  order  denying 
a  motion  for  a  new  trial. 

Does  tbe  evidence  support  tbe  TcrdlctT  A 
eondderation  ot  this  question  necessarily  pre- 
sents Uie  legal  soundness  of  tlio  action  of  the 
court  In  doiylng  a  mmsylt.  In  the  nmsld- 
eration  of  the  qneitlon  as  to  the  sufficiency  of 
the  erldence,  tbe  Interrogatory  at  once  pre- 
soits  Itself,  was  the  defeidant  guilty  of  neg- 
I^enee.  and.  If  bo,  was  the  i^lntlCF  guilty  of 
ccntribntory  n^llgmce?  In  the  dlscnsslon  of 
these  qoestlons  It  must  be  borne  In  mind  tbat 
they  come  to  va  upon  appeal,  and  must  he 
solred  as  matter  of  law.  Under  these  dr- 
cnmstances  the  evidence  given  at  the  trial 
will  be  CDBstrued  against  defendant  and  all 
contradictions  In  the  testimony  will  be  re- 
solved In  favor  of  the  verdict  of  the  Jury. 
Cpon  the  application  of  this  principle  of  law 
to  the  facts,  the  court  Is  satisfied  that  the 
Jury  was  Justified  In  declaring  defendant 
guilty  of  negligence.  lialntlff  was  an  expert 
mechanic,  engaged  In  repairing  a  generator 
for  the  defendant  Wltbln  a  few  feet  of  the 
place  where  he  was  at  work,  a  large  wagon, 
belonging  to  defendant  was  situated.  This 
work  was  being  dmie,  and  the  wagon  was  lo- 
cflted.  In  defendant's  factory.  Defendant's 
sorant  who  was  employed  as  a  driver  of  this 
wagou,  knew  plaintiff  was  working  at  this 
particular  place.  Thereafter  be  loaded  the 
wagon,  hitched  his  horses  to  It  and,  without 
giving  any  warning,  and  without  looking  to 
see  whether  plaintiff  or  any  other  person  was 
In  a  position  of  danger,  started  his  team,  and 
plaintiff's  leg  was  crushed  by  the  wheel  pass- 
ing over  It.  plaintiff  cfmid  have  been  seni 
at  the  tlnte  by  the  driver  If  he  had  looked. 
*  "Was  the  plaintiff  guilty  of  contributory  neg- 
ligence? He  was  engaged  In  repairing  a  gen- 
erator,—a  most  difficult  and  delicate  piece  of 
work.  This  work  required  tbe  closest  atten- 
tion.  Tbe  wagon  was  situated  about  two  feet 
from  his  work.  It  was  unloaded,  and  had  no 
horses  attached  to  It  when  he  began  work. 
He  knew  that  It  was  used  at  Irregular  In- 
tervals, days  Intervening  without  It  being 
used.  He  bad  been  working  more  than  two 
hours  when  the  accident  occurred.  He  was 
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upon  one  knee,  bis  other  extending  In 
front  of  the  back  wheel  of  the  wagon,  and 
bis  attmtloD  was  wholly  engrossed  In  his 
work,  whoi  the  wagon  was  started,  and  his 
leg  crushed.  He  did  not  know  that  tbe  wag- 
cm  had  been  loaded  or  the  horses  attached 
to  it  Earlier  In  tbe  day  the  driver  had  ask- 
ed him  to  ride  In  the  afternoon,  and  he  sup- 
posed the  wagon  woidd  not  be  used  until  that 
time.  Upon  this  state  of  facts,  If  tbe  plain- 
tiff may  be  charged  with  ccmtrlbutory  u^l- 
gmce,  It  can  only  be  by  reason  of  his  act  In 
placing  his  1^  In  front  of  tbe  wheel.  Yet 
it  may  be  said  the  wagon  was  a  dead  wagon, 
in  Itself  inanimate  and  Immov^le.  If  tlK 
horses  had  been  attached  to  the  wagon,  the 
driver  upon  the  seat  and  plaintiff,  knowing 
these  facts,  bad  placed  his  leg  in  ftont  of  the 
wheel,  a  different  case  would  have  been  pre- 
sented. Such  a  ease  would  have  been  very 
similar  to  Studer  v.  Southern  Pac.  Co.,  121 
Cal.  40a  6»  Pac.  942.  66  Am.  St  Rep.  80; 
and  pven  In  the  present  case.  If  the  Jury,  un- 
der these  facts,  hod  declared  plaintiff  guilty 
of  contributory  negligence,  this  court  would 
not  have  disturbed  the  verdict  But  the  jury 
having  taken  the  opposite  view,  ai^  declared 
tbe  ^aintlCTs  act  did  not  constitute  coutrlbu. 
tory  negligence,  this  court  cannot  as  a  matter 
of  law,  say  that  tbe  verdict  Is  not  Justified  by 
the  evidence. 

It  Is  urged  that  the  court  committed  error 
in  allowing  evidence  to  go  to  the  Jury  as  to 
the  custom  of  teamsters  In  looking  to  see  If 
everything  was  clear  of  tbe  wagon  immedi- 
ately prior  to  starting  the  team.  It  Is  claim- 
ed by  appellant  that  this  evidence  of  custom 
was  not  proper  In  a  case  where  the  team  was 
In  a  private  building  or  on  private  premises. 
We  see  no  reason,  and  the  evidence  discloses 
none,  why  the  custom  was  not  practiced  in 
the  one  place  as  well  as  In  the  other.  But 
in  view  of  tbe  fact  that  the  teamster  ad- 
mitted having  started  his  team,  tbe  wagon 
loaded  with  about  four  tons  of  freight  with- 
out giving  any  kind  at  warning,  or  looking 
back  to  ascertain  if  there  was  danger  to  any 
one  threatened,  we  atta(4i  but  little  impor- 
tance to  this  evidence  of  custom.  B^rdless 
of  the  custom,  the  law  certainly  enjoined  tbe 
exercise  of  some  care  and  vigilance  upon  tlie 
part  of  the  teamster  before  he  started  the 
team. 

The  negligence  of  a  f eHow  servant  can 
only  be  Invoked  when  it  Is  set  up  as  an  af- 
firmative defense  to  a  right  of  recovery. 
Here  it  was  not  done.  Oonlln  v.  Railroad 
Co.,  36  Cal.  404;  BJorman  v.  Ft  Bragg  Red- 
wood Co.,  104  ChL  020.  38  Pac.  4.'>1;  Gibson 
T.  Furniture  Co.,  113  Chi.  1,  45  Pac.  5. 

There  Is  no  substantial  error  disclosed  by 
the  record  In  the  action  of  the  court  upon  tbe 
instructions  given  and  refused. 

For  the  foregoing  reasons,  the  Judgment 
and  order  are  affirmed. 

We  concur:   VAK  DYKE.  J.;  HARRI- 
SON, J. 
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(US  CI.  U7) 
CAMPBELL  T.  LOS  ANGBLBS  RT.  CO. 
(L.  A.  909.) 

(Sapreme  Court  of  California.   Dec.  21.  i^L) 

STRBDT  RAILWAT^PBRSONAL  INJURIES- 
PAS  SB  NQERS—STEPPI  NO  FROM 
MOVINQ  CAR. 

Where  plaintiff  told  the  motorman  to  atop 
at  a  certain  street,  of  which  request  he  took 
no  notice,  and  while  crossing  snch  street  plain- 
tiff touched  the  motorman,  and  asked  him  whjr 
he  did  not  atop  the  car,  whereon  the  motorman 
immediatel;  proceeded  to  slow  up,  and  while 
doing  BO  told  plaintiff  not  to  get  off  nntil  the 
car  stopped,  but  plaintiff  stepped  off  the  car 
before  ft  stopped,  and  wat  injured,  he  was  not 
entitled  to  lecoTer. 

Commlaafonen*  decision.  Department  2. 
Ai^eal  from  superior  court,  Loa  Angeles 
county;  M.  T.  Allen,  Judge. 

Action  bj  Alexander  Campbell  against  the 
Los  Angeles  Railway  Company.  From  a 
Judgment  for  defendant,  and  from  an  order 
denying  motion  for  new  trial,  plaintiff  ap- 
peals. Afflrmed. 

Chas.  Silent,  George  J.  Doils,  Stephen  M. 
White,  Cole  &  0<Ae,  and  Anderson  &  Ander- 
son, for  ai^Uant.  Bicknell,  Glbeon  &  Trask. 
for  reflpoDdent. 

COOPER,  C.  Action  to  recover  damages 
for  personal  Injuries.  The  case  was  tried 
before  the  court  without  a  Jury,  and  Judg- 
ment entered  for  defwidant  Plaintiff  brings 
this  appeal  from  the  Judgment  and  order 
denying  his  motion  for  a  new  trial.  Thwe 
is  no  controversy  about  the  facts,  which  are 
substantially  as  follows:  At  about  11  o'clock 
on  the  night  of  March  4,  1899,  the  plaintiff 
entered  one  of  defendant's  street  cars  at 
Second  street,  in  the  city  of  Lob  Angeles, 
and  paW  the  regular  fare.  It  was  an  electric 
car,  having  an  open  dummy  at  each  end, 
which  was  i»-OTlded  with  two  seats  for  pas- 
sragers,  four  feet  long,  running  parallel  with 
the  car  on  each  side  of  the  part  of  the  car 
called  the  "dummy,"  and  facing  outward. 
The  place  occupied  by  the  motorman  was 
between  these  two  seats.  The  plaintiff  took 
a  seat  near  the  front  of  the  dummy,  to  the 
left  of  the  motorman,  and  near  him,  and  de- 
sired to  be  let  off  the  car  at  Sixth  street 
The  car  was  going  at  the  rate  of  about  10 
miles  an  hour.  Plaintiff  testified  that  short- 
ly.after  the  car  passed  Fifth  street  he  twice 
told  the  motorman  to  stop  at  Sixth  street. 
That  the  motorman  did  not  make  any  sign, 
motion,  or  reply,  and  took  no  notice  of  plain- 
tlflTs  request  to  stop.  The  mptorman  testified 
that  he  did  not  bear  plaintiff  request  him 
to  stop  the  car  until  while  crossing  Sixth 
street,  when  plaintiff  touched  bis  left  arm. 
and  said,  "Stop  at  Sixth  street"  Plaintiff 
testified  that  as  the  car  was  crossing,  or 
partly  across.  Sixth  street  be  said  to  the 
motorman,  "Why  the  devil  don't  you  stop  at 
Sixth  street?"  Thereupon  the  motorman 
Immediately  proceeded  to  slow  up,  and,  while 
d<^g  so,  told  plaintiff  not  to  get  off  till  the 
car  stopped.   The  plaintiff,  when  the  car 
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bad  almost  stopped,  stepped  off  the  car  be- 
fore it  had  come  to  a  full  stop,  and  In  doing 
so  fell,  and  broke  his  right  hip,  severely  in- 
juring himself.  Plaintiff  testified:  "I  occa- 
sionally stepped  off  the  car  while  the  car  was 
in  motion,  and  ste[^>ed  off  once  in  the  night 
a  short  time  before  this.  I  stepped  off  the 
car  oocaslonally.  and  up  to  the  time  of  this 
accident  would  occasionally  do  so  in  the  day- 
time, but  latterly  I  was  very  caotious  about 
it  But  at  night  I  would  not  get  off  the  car 
before  It  had  stopped,  for  the  reas<m  that 
I  bad  met  with  what  you  allode  to.  I  had 
attempted  to  get  off  one  night  when  the  car 
was  in  motion,  and  the  result  of  it  was  that 
I  fell,  and  shook  myself  up.  Just  as  I  thought 
I  was  shakm  up  on  this  night;  bnt  It  gave 
me  a  lesson,  and  never  after  would  I  get  off 
these  cars  at  night  when  they  were  in  mo- 
tion, if  I  knew  It"  The  place  where  the  car 
Was  stopped  was  about  150  feet  beyond  Sixtb 
street  and  was  as  safe  a  place  as  the  cross- 
ing at  Sixth  street  The  court  found  "that 
plaintiff's  Injury  was  due  wholly  to  his  step- 
ping off  the  car  while  It  was  still  in  motion, 
and  such  injury  was  not  occasioned  by  the 
n^Ugence  of  defmdant"  In  appellant's 
brief  it  is  said:  "We  admit  that  It  Is  me- 
chanically true  that  tbe  plaintiff  fell  be- 
cause the  car  was  in  motion,  that  he  would 
not  have  fallen  had  the  car  been  at  a  stand- 
still, and  that  defendant  was  not  negligent 
in  having  the  car  In  motion  at  the  moment 
when  plaintiff  fell." 

We  think  the  plaintiff  Is  not  entitled  to 
recover  on  the  above  facts.  The  defendant 
did  not  commit  any  breach  or  omission  of  le- 
gal duty.  Donovan  v.  Ferris,  128  Cal.  54,  tSO 
Pac.  519,  79  Am.  St  Rep.  25.  Tbe  motor- 
man  quickly  and  promptly  stopped  the  car 
when  last  requested  by  plaintiff.  It  was 
stopped  In  a  safe  place.  Plaintiff  was  warn- 
ed not  to  get  off  until  it  had  stopped.  It  is 
difllcult  to  imagine  what  greater  care  could 
have  been  exercised  by  defendant.  It  Is 
said  in  Booth.  St  Ry.  Law,  S  337:  "But  It 
has  been  held  to  be  negligence  per  se,  which 
Justifies  a  nonsuit  to  step  off  the  car  while 
It  is  being  slowed  up  In  order  to  stop  in  re- 
sponse to  a  passenger's  request  or  when  in- 
cumbered by  a  load  or  bundle."  In  a  late 
case  before  the  supreme  court  of  New  York 
(Saffer  v.  Railroad  Co.,  5  N.  Y.  Supp.  701) 
the  defendant  had  requested  tbe  lower  court 
to  give  the  following  Instruction,  which  was 
refused:  "If  tbe  Jury  believe  that  while  the 
car  was  being  slowed  up  In  ordea  to  stop  in 
response  to  the  plalntlfTs  request  the  plain-  . 
tiff,  without  waiting  for  the  car  to  be 
stow>ed,  stepped  off  the  ear  while  in  motion, 
and  thereby  sustained  bis  alleged  injury, 
then  the  plaintiff  was  guilty  of  contributory 
negligence,  and  the  defendant  Is  entitled  to 
a  verdict  on  that  ground."  The  court  held 
that  It  stated  the  law  correctly,  and  should 
have  bera  given.  In  the  opinion  It  Is  said. 
"If  he  got  off  while  the  car  was  In  this  rapid 
motion,  then  It  was  negligence,  and,  If  he 
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did  anTtblng  in  the  way  of  getting  off  tbe 
car  which  helped  or  contributed  to  hrlng 
about  the  Injury,  then  there  was  contributory 
negligence  on  his  part,  and  he  was  not  enti- 
tled to  recover."  It  Is  said  in  Scbouler, 
Bailm.  (3d  £d.)  i  662:  "Thus  a  railway  pas- 
senger iB  not  justified  la  jumping  from  the 
train  while  it  Is  in  motion,  even  though  the 
carrier  was  negligent,  wbeth»  In  carrying 
him  past  the  station  or  In  starting  before  he 
had  due  c^portunlty  to  land."  In  Craven  t. 
Raih-oad  Co..  72  Cal.  347,  13  Pac.  879,  this 
court  said:  "Did  the  plalntlft,  at  the  very 
time  of  the  aceld«it  negligently  jump  off 
the  train  wbUe  ft  was  moving,  and  thus 
cause  or  contribute  to  the  injury?  If  she 
did  not,  then  the  verdict  should  have  been 
tor  plaintiff.  If  she  did,  then  there  can  be 
no  doubt  that  her  negligence  contributed 
proximately  to  the  Injury.  It  was  the 
thing  which  then  and  there  directly  and 
Immediately  caused  It"  See,  also,  Hagan  v. 
Hallway  Co.,  15  Phil.  278;  Nichols  v.  Rail- 
road Co..  38  N.  Y.  133,  97  Am.  Dec.  780;  Mc- 
Donald  T.  Ballway  Co.  (Ala.)  20  Bonth.  317. 
The  role  would  apply  with  greator  reason  In 
tbls  case^  because  pl&lntlff  testified  that  the 
motorman  said  to  bim,  "Don't  get  off  until 
the  car  stops." 

It  is  nrged  by  appellant  that  the  motor- 
man  was  told  to  stop  bef<ve  he  reached 
Sixth  street,  and  that  it  was  negligence  In 
the  defendant  for  htm  not  to  do  so.  The 
evidence  shows  that  the  motorman  did  not 
hear  the  request;  but,  conceding  that  he  did. 
It  would  not  change  the  result  If  the  mo- 
torman was  negligent  In  not  stoivlng  the 
car  when  first  requested,  he  did  finally  stop 
It  In  a  careful  manner,  and  with  dne  cau- 
tion to  plaintiff.  Because  the  motorman 
did  not  stop  the  car  when  first  requested  fur- 
nishes no  eccuse  toe  i^aintlff  getting  off 
whUe  It  was  In  motion.  There  might  be 
cases  In  wblch,  by  reason  of  a  condition 
brought  about  by  the  negligence  of  the  car- 
rier, where  great  danger  Is  apparent,  or 
where  the  passengw  is  told  by  the  p^on  In 
charge  of  the  car  to  jump  off,  or  other  pe- 
culiar drcnmstances,  it  Would  not  be  negli- 
gmce  in  a  passenger  to  alight  from  a  car 
while  the  car  was  moving,  but  the  facts  of 
this  case  do  not  take  It  out  of  the  general 
rule. 

The  judgment  and  wda*  should  be  af- 
firmed. 

We  concur:    GRAY,  C;  CHIPMAN,  0. 

PER  CURIAM.  For  the  reasons  given  In 
the  fwegoing  opinion,  the  judgment  and  or- 
der are  aflbmed. 

(138  cm.  US) 

PEOPLE  T.  TOTMAN.    (Cr.  771.) 

(Supreme  Court  of  California.    Dec.  20,  1901.) 

RAPB-BUFFICIBNCY  OF  INDICTMENT— BVl- 
DEn^CE— INBTRUCTIONS, 

1.  An  indictment  for  rape,  allegiDg  that  the 
defendant  bad  carnal  intercoorse  with  M..  "a 
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female  child  under  the  age  of  sixteen  years,  to 
wit,  of  the  age  of  thirteen  vearsi"  suffldmtly 
charges  that  the  iwosecutrix  was  voider  the 
age  of  16. 

2.  Evidence  offered  for  the  purpose  of  con- 
trndicting  the  prosecutrix  on  a  rape  trial  was 
properly  rejected,  where  couDsel  md  not  point 
out  to  the  court  wherein  such  evidence  was 
contradictory. 

3.  On  a  prosecution  for  rape  committed  on  a 
girl  under  the  a^e  of  16,  an  ioetrnctioa  that 
neither  the  question  of  force,  nor  of  consent, 
has  any  application,  as  the  tirosecutrix  cgnld 
not  consent,  and  the  law  resists  for  her,  is  not 
objectionable,  as  invading  the  province  of  the 
jury. 

4.  An  instruction  that  an  admission  or  con- 
fession made  by  the  prosecutrix  that  she  had 
been  guilty  of  sexual  intercourse  was  not  such 
a  complaint  as  should  be  considered  to  corrob- 
orate her  testimony  in  any  particular  was 
properly  refused,  where  the  evidence  showed 
that  the  prosecutrix,  on  beins  asked,  told  her 
condition,  since  it  was  for  the  jury  to  deter- 
mine whether  such  statements  were  a  com- 
plaint, admission,  or  confession. 

5.  On  a  prosecution  for  rape,  an  instruction 
that  the  jnry  could  consider  the  testimony  as 
to  whether  the  prosecutrix  made  an  outcry,  or 
whether  she  was  changed  in  appearance  or  in 
conduct,  or  appeared  to  be  nervous,  was  prop- 
erly refused. 

Department  1.  Appeal  from  superior . 
court  Fresno  county;  H.  Z.  Austin,  Judge. 

Joe  Totman  was  convicted  of  rape,  and  he 
appeals.  Affirmed. 

F.  H.  Short  and  S.  J.  Hinds,  for  appel- 
lant. Tirey  L.  Ford,  Atty.  (3en.,  and  A.  A. 
Moore,  D^.  Atty.  Qea.,  for  the  People. 

VAN  DYKE,  J.  Defendant  was  accused 
by  information  with  the  crime  of  rape.  He 
demurred  to  the  Information,  which  demur- 
rer was  overruled.  He  was  thereafter  tried 
and  convicted.  Tberei^n  he  moved  for  a 
new  trial,  which  motion  was  denied;  also  In 
motion  In  arrest  of  judgment  From  the 
final  judgment,  and  from  tbe  order  over- 
ruling his  motion  for  a  new  trial,  this  appeal 
Is  prosecuted.  The  rape  was  alleged  to  have 
been  committed  on  June  26,  1900,  upon 
Augusta  E.  Moullen,  an  orphan,  14  years  of 
age,  residing  on  a  ranch  in  Fresno  county 
with  ber  aunt  and  tbe  defendant  who  was 
her  uncle. 

The  appellant  claims  that  the  demurrer 
should  have  been  sustained,  for  the  reason 
that  the  Information  failed  to  state  that 
at  the  time  of  tbe  alleged  criminal  inter- 
course with  tbe  prosecutrix  she  was  under 
tbe  age  of  16  years.  The  Information  char- 
gee:  "That  tbe  said  Joe  Totman,  on  or 
about  the  26th  day  of  June,  •  •  *  and 
prior  to  the  filing  of  this  informatiou,  did 
•  •  •  have  sexual  and  carnal  intercourse 
with  one  Augusta  B.  Moullen,  a  female  child 
under  the  age  of  sixteen  years,  Vo  wit  of 
the  age  of  thirteen  years."  This  language 
is  sufliciently  clear  to  indicate  that  the  pros- 
ecutrl::  was  under  tbe  age  of  silteen. 

It  is  contended  by  appellant  that  the  court 
erred  In  not  granting  defendant's  motion 
for  a  continuance.  Necessarily  the  trial 
court  ia  allowed  much  discretion  in  the  mat- 
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tt>r  of  granting  or  refusing  such  motions. 
The  Code  reads  as  follows:  "When  an  ac- 
tion is  called  for  trial,  or  at  any  time  pre- 
vious thereto,  the  court  may,  upon  suffl- 
cient  cause,  direct  the  trial  to  be  postponed 
to  another  day.".  Pen.  Code,  |  1052.  In 
People  y.  Gaunt,  23  Cal.  157,  It  is  said  by 
this  court:  "Applications  for  the  postpone- 
ment of  a  trial  -are  addressed  largely  to  the 
discretion  of  tbe-trlal  court,  and  Its  decision 
upon  such  motion  will  not  be  disturbed  on 
appeal  unless  there  has  been  a  gross  abuse 
of  dlBcretioD."  Under  the  circumstances 
disclosed  by  the  record  in  this  case  we  can- 
not Bay  that  the  court  below  abused  Its  dis- 
cretion in  denying  tbe  motion  for  a  contin- 
uance. 

Appellant  complains  that  the  court  re- 
fused to  allow  his  counsel  to  read  certain 
testimony  taken  at  the  preliminary  exam- 
ination for  the  purpose  of  contradicting  the 
prosecutrix.  If  the  testimony  ruled  out 
tended  In  any  respect  to  contradict  the  wit- 
ness ft  was  the  duty  of  counsel  to  point 
ont  wherein  It  did  so,  which  he  failed  to  do, 
and  In  the  absence  of  sucb  designation  for 
tbe  purpose  of  enlightening  the  court  on  the 
matter  it  cannot  be  said  that  an  error  was 
committed  in  refusing  to  allow  the  question 
to  be  answered. 

It  is  claimed  that  the  following  Instruction 
invades  the  province  of  the  jury:  "Tou  are 
further  instructed  that  it  Is  the  ptdlcy  of  our 
law,  as  expressed  in  the  statutes,  tbat  any 
female  under  the  age  of  sixteen  years  shall 
be  Incapable  of  cousentlug  to  the  act  of 
such  Intercourse,  and  that  any  one  commit- 
ting the  act  with  a  girl  within  that  age  shall 
he  guilty  of  rape,  notwithstanding  he  ob- 
tained her  actual  consent,  and  whether  tbe 
girl  in  fact  consented  or  resisted  Is  Imma- 
terial in  this  case.  In  the  present  case  nei- 
ther the  element  of  force  nor  the  question 
of  consent  has  any  application.  The  prose- 
cutrix could  not  consent,  and  the  law  re- 
sists for  her."  In  People  v.  Roach,  129  Cal. 
33,  61  Pac.  574,  a  similar  prosecution  of  a 
defendant  accused  of  an  assault  with  intent 
to  commit  rape  upon  a  girl  under  the  age 
of  legal  consent.  It  Is  said,  "Neither  the  ele- 
ment of  force  nor  the  question  of  consent 
has  any  application.  The  prosecutrix  could 
not  consent,  and  the  law  resists  for  her,"' 
The  court  did  not  err  in  giving  the  Instruc- 
tion complained  of  In  reference  to  tbe  state- 
ments or  admissions  testified  to  by  the  wit- 
nesses having  been  made  by  the  defendant, 
nor  in  reference  to  the  weight  to  be  given 
defendant's  testimony  as  a  witness  In  his 
own  behalf.  The  refusal  to  give  tbe  follow- 
ing Instruction,  asked  by  the  defendant.  Is 
assigned  as  error:  "An  admission  or  a  con- 
fession, if  made  by  the  prosecutrix  herein, 
tliat  she  had  been  guilty  of  an  act  of  sex- 
ual intercourse.  Is  not  in  law  such  a  com- 
plaint as  should  be  considered  by  the  jury  as 
in  any  wise  corroborating  her  testimony,  in 
any  particular."  The  testimony  shows  that 
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the  girl  was  asked  by  a  lady  as  to  her  con- 
dition, and  at  once  told  her  the  same.  It 
could  not  be  assumed  by  the  court  that  this 
answer  on  the  part  of  the  prosecutrix  was 
either  an  admission  or  a  confession.  To  do 
so  would  be  to  pass  upon  a  matter  of  fact. 
Whether  telling  the  lady  her  condition  upon 
being  asked  was  a  complaint  or  an  admis- 
sion or  confession  was  a  matter  solely  for 
tbe  jury  to  determine,  under  all  the  circum- 
stances and  surrounding  conditions.  It  was 
not  error  on  the  part  of  the  court  to  refuse 
the  Instruction  asked  by  defendant  that  the 
jury  could  consider  the  testimony  as  to 
whether  the  prosecutrix  made  an  outcry,  or 
whether  she  was  cbanged  In  appearance  or 
in  conduct,  or  appeared  to  be  nervous,  etc. 
In  reference  to  a  similar  Instruction  asked, 
this  court,  in  People  v.  Lee,  119  Cal.  85,  51 
Pac.  22,  says:  "But  In  no  case  should  such 
an  instruction  be  given.  It  woiild  have  been 
a  clear  invasion  of  the  province  of  the  jury, 
and  such  interference  Is  forbidden  in  this 
state.  The  court  may  be  called  upon  under 
some  circumstances  to  say  whether  there  is 
or  Is  not  any  evidence  tending  to  prove  an 
essential  fact,  but  the  court  should  never 
do  this  to  aid  the  jury  In  determining  a  con< 
troverted  issue  of  fact,  or  whether  It  Is 
open  to  reasonable  dispute  as  to  whether 
such  evidence  does  tend  to  prove  the  alleged 
fact.  These  are  questions  as  to  the  effect 
and  value  of  evidence,  and  when  tbey  are  or 
may  be  matters  of  reasonable  controversy 
they  are  exclusively  for  the  Jury." 

There  was  no  errw  in  not  giving  the  oth- 
er instructions  asked  by  defendant,  and  for 
the  refusal  to  give  which  he  complains. 
The  Instructions  as  given,  taken  as  a  whole, 
are  fair  and  as  favorable  to  the  defendant 
as  could  well  be  asked. 

The  court  did  not  err  in  refusing  to  grant 
a  new  trial. 

Judgment  and  order  appealed  from  afSnn- 
ed. 

We  concur:  OABOUTTE,  J.;  HARBI* 
SON,  J. 


(U6  Cal.  167  > 

CITY  SAV.  BANK  v.  ENOS.    (S.  F.  1,871,) 

(Supreme  Court  of  California.   Dec.  23.  1901.) 

BANK  DEPOSIT— FRAUDDLENT  WITHDRAWAI. 
BT  THIRD  FSB80N— HTIDENCE— WITNBS8BS 
—  COMPBTENCT  —  TESTIMONT  AGAINST  DE- 
CEDENT. 

1.  In  an  action  by  a  hank  to  recover  money 
drawn  from  a  third  person's  deposit  by  de- 
fendant's intestate,  the  depositor  denied  mtes- 
tate's  authority.  The  cashier  testified  that  he 
did  not  remember  the  representations  made  by 
intestate;  that  intestate  had  the  pass  book, 
and  receipted  for  the  money.  He  and  another 
witness  testified  to  different  converEations  in 
which  the  depositor  said  that  intestate  could 
use  his  money,  but  these  conversations  were 
denied  by  the  depositor.  The  bank's  answer  In 
a  suit  against  it  by  the  depositor  averred  intes- 
tate's authority  to  draw  the  money.  Depositor 
could  not  read  Knglish,  but  could  read  certain 
numerals.  He  deposited  money  after  the  with- 
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dravalB  by  iotefltate,  bat  denied  haTins  Been 
the  charges  agaiast  bim  on  the  pass  boob. 
Heli  BDfflcient  to  show  want  of  aathority  and 
fraad  on  intestate's  part  in  drawing  Uie 

money. 

2.  The  crediUUtjr  of  a  wttne«8  is  for  the 

trial  court. 

3.  Code  Civ.  Proc.  S  1880,  subd.  3.  making 
partieii  to  actioDS  agafost  an  administrator  on 
I  claim  against  the  intestate  incompetent  as 
vitneKses  on  any  matter  of  fact  occurring  be- 
fore decedent's  death,  does  not  make  the  wit- 
ness incompetent  to  prove  hia  accoutat  books 
kept  with  the  intestate,  as  preliminary  to  thrir 
introduction  in  evidence. 

4.  A  cashier  and  assistant  eashier  of  a  bank 
are  not  parties  to  an  action  by  the  bank 
against  au  administrator,  within  Code  Oiv. 
Proc.  I  1880,  subd.  3,  ao  u  to  be  Incompetuit 
IS  witnesses. 

CommlsslonerB'  dedBloa.  Department  2. 
Appeal  from  superior  court,  Santa  Oros  coun- 
tr;  Lncaa  V.  Smith,  Jnc^. 

Action  by  the  Cltr  Sartnga  Bank  against 
imeph  L.  Enos,  as  admlnlstratoT  of  J.  Sjflvar, 
deceased.  From  a  }ndgment  for  plalntlfF, 
and  an  order  denying  a  new  trial,  dtfendant 
at^ieals.  Affirmed. 

Lhidsay  &  CasBln,  and  George  P.  Burke, 
for  appellant  Charles  B.  Tounger,  for  re^ 
Bpondent.  , 

CHIPMAN,  C.  The  complaint  aUeges  the 
following  facts:  That  on  December  14,  1888, 
one  Francisco  Jose  Pereira  bad  ou  deposit 
In  plalntifrs  bank  over  $1,000,  and  on  May 
24,  1890,  he  bad  tb^e  on  deposit  over  $150; 
that  on  tbe  first  of  these  dates  plaintiff  paid 
to  defendant's  ii^estate  $1,000  at  the  latter's 
instance  and  request,  and  on  the  second  date 
it  paid  him  $150,  "under  tbe  representation 
by  said  Sylvar  to  said  bank  that  he  had  au- 
thority from  Francisco  Jose  Pereira  to  col- 
lect and  receive"  the  said  sums;  that  at  these 
several  dates  said  Sylvar  executed  to  tbe 
hank  a  receipt  for  the  money  so  received, 
reading:  "Received  of  City  Savings  Bank,  of 
Santa  Cruz  [amount).  [Signed]  Francisco 
Jose  Pereira.  Witness:  By  Jackson  Sylvar." 
That  said  representation  to  said  City  Savings 
Bank  by  said  Jackson  Sylvar  that  be  bad 
authority  from  said  Francisco  Jose  Pereira 
to  collect  and  receive  from  said  bank  said 
sums  of  $1,000  and  $150.  on  account  of  said 
Pereira,  and  to  sign  said  Pereira's  name  to 
■aid  receipts,  were  untrue,  false,  fraudulent, 
and  were  calculated  to,  and  did.  deceive  said 
City  Savings  Bank;  that  said  Sylvar  "had 
no  authority  to  collect  and  receive  said  mon- 
eys, or  to  sign,  the  name  of  Pereira  to  said 
receipts";  that  plaintiff  did  not  discover 
"said  fraud  of  Jackson  Sylvar,  or  bis  want 
of  antborlty,"  or  that  his  representations 
were  false  and  fraudulent,  until  after  the 
death  of  Sylvar,  to  wit,  on  February  17.  1890; 
that  Sylvar  died,  intestate,  July  7.  1895,  and 
defendant  was  duly  appointed  administrator 
of  Sylvar's  estate  August  20.  1895.  Due 
presentation  of  the  claim  of  plaintiff  is  al- 
leged, and  Its  rejection  by  the  administrator. 
By  an  amendment  to  the  complaint.  It  was 


alleged  that  fAaintlff  relied  and  acted  on 
and  believed  in  the  truth  of  Sylvar's  repre- 
sentation in  respect  of  his  claim  of  authority 
to  draw  the  money;  also  that  Pereira  com- 
menced an  action  agamst  said  savings  bank 
to  recover  said  sum  of  $1,150,  and  obtained 
Judgment  for  that  amount,  with  interest  and 
costs.  The  answer  denies  the  material  al- 
l^ations  of  the  complaint,  and  alleges  that 
Sylvar  had  authority  to  collect  aud  receive 
the  said  sums  of  money,  and  to  receipt  for 
the  same;  alleges  that  plaintiff  well  knew 
that  Sylvar  had  authority  from  Pereira  to 
draw  said  money,  and  denies  that  Sylvar 
made  any  false  or  fraudulent  representations 
to  said  bank;  alleges  that  the  action  brought 
by  Pereira,  referred  to  In  the  complaint, 
against  plaintiff  In  this  action,  was  at  the 
commencement  of  this  action,  and  is  now, 
pending  In  the  supreme  court,  and  that  in 
said  action  this  plaintiff  (defendant  in  that 
action)  claimed  and  claims  that  said  sums  of 
money  have  been  fully  paid  to  Sylvar  for 
Pereira  and  at  the  latter's  request.  The 
answer  also  pleads  In  bar  certain  sections  of 
the  Code  of  Civil  Procedure  relating  to  the 
limitation  of  actions.  Tbe  cause  was  tried 
by  the  court  without  a  Jury,  and  plaintiff 
had  Judgment,  from  which,  and  from  the 
order  denying  defendant's  motion  for  a  new 
trial,  this  appeal  is  taken.  The  court  found 
the  facts  substantially  as  alleged  In  the  com- 
plaint 

1.  Appellant  claims  that  the  action  is  bar- 
red by  the  statute  of  limitations,  and  that 
the  findings  are  not  supported  by  tbe  evi- 
dence. The  action  is  for  relief  on  the 
ground  of  fraud,  and  must  have  been 
brought  within  three  years.  The  cause  of 
action  in  such  case  is  not  to  be  deemed  to 
have  accrued  until  the  discovery,  by  the  ag- 
grieved party,  of  the  facts  constituting  the 
fraud  or  mistake.  Subdivision  4,  S  338, 
Code  Civ.  Proc.  The  money  was  paid  to 
Sylvar  on  December  14,  1889,  and  May  24, 
1800,  and  he  died  July  7,  1895,  more  than 
five  years  thereafter.  The  question  is,  was 
fraud  shown,  and,  if  so,  was  it  proved  that 
such  fraud  was  not  discovered  xmtll  after 
Sylvar's  death?  Pereira  testified:  "I  did 
Lot  give  Jackson  Syivar  authority  to  draw 
any  of  my  money  out  of  the  bank,  or  to  use 
any  of  the  same."  He  further  testified,  as 
to  the  particular  sums  drawn  by  Sylvar, 
that  he  had  given  Sylvar  no  authority  to 
draw  the  money.  Mr.  Haslam,  cashier  of 
the  bank,  testified  (against  the  objection  of 
defendant  that  by  the  provisions  of  subdi- 
vision 3,  §  1880,  Code.  Civ.  Proc,  he  was  In- 
competent to  testify  as  to  any  fact  which 
occurred  before  the  death  of  Sylvar)  that 
he  paid  the  money  in  question,  at  tbe  times 
mentioned,  to  Sylvar.  He  was  asked  If 
Sylvar  made  any  representations  at  the  time 
as  to  his  authority  to  draw  the  money,  to 
which  the  same  objection  was  made  and 
overruled.  He  answered:  "I  cannot  re- 
member what  representations  were  made. 
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He  came  tbere  with  the  iKxSk.  I  don't  re- 
member anytblBg  that  he  said."  He  further 
testified  that  the  mcmey  drawn  stood  at  the 
time  to  the  credit  of  Pereira,  and  that  Syl- 
Tnr  gave  receipts  for  the  same.  Sylvar's 
signature  to  the  receipts,  given  in  the  name 
of  Pereira,  purporting  to  be  witnessed  by 
Sylvar,  was  proven  by  Assistant  Cashier 
McCreary.  This  witness  also  produced  the 
book  of  account  of  the  bank  with  Pereira, 
which  showed  the  charges  to  the  latter. 
The  receipts  themselves  were  also  produced 
and  placed  In  evidence,  and  the  testimony  of 
this  witness  went  in  over  defendant's  ob- 
jection that  it  was  violative  of  section  1880, 
Code  Cfv.  Proc.  Haslam  was  recalled  and 
asked  If  he  believed  that  Sylvar  had  author- 
ity from  Pereira  to  draw  the  money.  The 
\\-ltness  answered:  "I  did;"  and  he  farthor 
testified  that  he  would  not  have  paid  the 
money  to  Sylvar  unless  he  had  signed  Fran- 
cisco Jose  Pereira's  name  to  the  receipts. 
He  further  testified  that  neither  plalntlflT  nor 
he  discovered  that  Sylvar  had  no  authority 
to  draw  this  money  imtil  February  17,  1896, 
and  that  he  learned  the  fact  "from  the  deci- 
sion of  the  case  of  Francisco  Jose  Pereira 
against  the  City  Savings  Bank  some  time 
In  February,  1896";  that  "he  understood 
from  Sylvar  that  Sylvar  had  authority  to 
draw  the  money,"  although  he  could  not  re- 
member what  Sylvar  said.  Witness  Thur- 
ber  testified,  for  defendant,  that  he  heard 
Pereira  say,  in  December,  1889,  "that  Jack- 
son Sylvar  could  use  his  money,— the  money 
that  he  <Pereira)  had."  Cashier  Haslain 
testified,  for  defendant,  that  be  had  a  con- 
versation with  Pereira  in  Sylvar's  presence 
ffhortly  before  the  bank  paid  the  money,  in 
which  Pereira  said  to  witness  "to  allow 
Jackson  Sylvar  to  draw  any  money  against 
his  account  that  he  wished";  and  that  was 
the  reason  why  he,  witness,  allowed  Sylvar 
to  draw  the  money.  He  also  testified  that 
he  paid  the  money  because  Sylvar  signed 
Pereira's  name  to  the  receipt  and  had  his 
pass  book,  and  that  Sylvar  had  no  written 
authority;  and  again  he  testified  that  an- 
other reason  for  paying  the  money  was  be- 
cause Pereira  told  witness  to  allow  him  "to 
draw  against  his  account."  The  answer  of 
the  bank  In  the  action  brought  by  Pereira, 
verified  by  the  president  of  the  bank,  was 
introduced  by  defendant,  wherein,  among 
other  defenses,  it  Is  alleged  that  Sylvar  was 
anthorlzed  and  empowered  by  Pereira  to 
withdraw  this  money  from  the  bank.  Per- 
eira testified  that  he  could  read  and  viritr 
the  Portuguese  language,  but  could  not  reed 
or  write  the  English,  language.  It  was 
shown  at  the  trial  that  he  could  read  cer- 
tain numerals  placed  before  him.  He  also 
testified  that  he  sometimes  left  money  with 
Sylvar  to  he  deposited  for  him  in  the  bank, 
and  Sylvar  sometimes  kept  bis  pass  book 
for  him,  and  that  he  sometimes  kept  some 
of  his  money  In  Sylvar's  safe.  It  also  ap- 
peared that  Pereira  took  his  pass  book  to 


the  bank  and  dep(Mlted  some  money  as  late 
as  1894,  before  Sylvar  died,  and  that  the 
pass  book  showed  these  previous  charges  of 
money  drawn  out  But  Pereira  testified  that 
he  "did  not  see  the  entries  In  the  bank  book 
of  the  money  which  it  is  claimed  was  drawn 
out  by  Jackson  Sylvar,"  and  that  he  had 
never  received  the  money.  He  also  denied 
having  the  conversation  sworn  to  by  Has- 
lam, and  he  also  denied  the  conversation 
sworn  to  by  Thurber.  Against  defendant's 
objection,  it  was  shown  that  Sylvar  was  a 
stockholder  and  director  in  the.  bank  at  the 
time  the  money  was  drawn.  It  is  evident 
that  the  court  bdieved  the  testimony  of 
Pereira,  and  disbelieved  the  testimony  of 
the  cashier,  as  to  the  question  of  Sylvar's 
authority.  Whatever  may  have  been  the 
cashier's  belief  of  Sylvar's  authority,  found- 
ed on  what  he  thought  sufficient  evidence, 
the  fact  is  testified  to,  and  was  accepted  by 
the  court  as  true,  that  no  sucb  authority 
was  ever  given  by  Pereira.  The  Inference 
was  permissible  from  the  evidence  that  Syl- 
var took  advantage  of  his  possession  of 
Pereira's  bank  book  to  obtain  the  money  for 
his  own  use,  knowing  at  the  time  that  he 
had  no  authority  to  do  so.  In  presenting 
the  book  to  have  the  charges  entered,  and  in. 
signing  receipts  In  Pereira's  name,  he  waa 
falsely  and  fraudulently  representing  that 
he  had  authority  to  draw  the  money,  and 
was  perpetrating  a  fraud  on  the  bank. 
There  is  evidence,  which  the  court  acceptedt 
as  true,  although  it  came  from  the  witness 
Haslam,  whom  the  court  disbelieved  In. 
some  respects,  that  Sylvar's  want  of  au- 
thority and  his  consequent  fraudulent  mis- 
representations, were  not  discovered  untU 
after  Sylvar's  death,  and  when  In  the  trial 
of  the  action  brought  by  Pereira  against 
the  bank  the  factd  came  out  and  were  estab- 
lished and  Judgment  rendered  for  Pereira. 
Haslam  testified  that  the  bank  paid  the 
Judgment.  Appellant  contends,  with  much 
reason,  that  the  evidence  Justified,  and 
should  have  resnlted,  In  different  findings. 
P'Ut  this  court  cannot  take  from  the  trial 
Judge  the  right  to  pass  upon  the  credibility 
of  witnesses;  nor  can  it  take  from  bim 
tbe  right  to  pass  upon  the  sufi^clency  of  tbe- 
cvldence  to  support  his  findings,  where  there 
is  a  substantial  conflict,  and  there  Is  somC' 
evidence  tending  to  Justify  the  findings. 

2.  Appellant  contends  that  It  was  error  to- 
allow  Haslam  and  McCreary— cashier  and 
assistant  cashier,  respectively,  of  the  bank — 
to  testify  as  to  matters  of  fact  occurring  be- 
fore the  death  of  Sylvar.  "The  following 
persons  cannot  be  witnesses:  *  •  •  (3) 
Parties  *  •  •  to  an  action  •  •  • 
against  an  executor  or  administrator,  upon 
a  claim  or  demand  against  the  estate  of  a 
deceased  person,  as  to  any  matter  of  fact, 
occurring  before  the  death  of  snch  deceased 
person."  Code  Civ.  Proc.  S  1880.  The  books 
of  account  of  plaintiff,  the  preliminary  proof 
having  been  made,  were  admissible  (Cow- 
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deiT  T.  McChesney.  124  Gal.  S63.  57  Pac. 
221);  and  the  wltneeses  were  competent  to 
make  the  prellmiiiary  proof  (Id.;  Roche  t. 
Ware,  71  Cal.  375,  12  Pac.  284,  60  Am.  Rep. 
538).  Uaslam's  testimony,  however,  went 
beyond  the  facta  api^earing  In  the  books  of 
account,  and  It  is  ui^ed  that  this  was  In 
violation  of  the  statute  We  cannot  agree 
with  appellant.  The  provision  applies  only 
to  parties  or  assignors  of  parties,  and  Has- 
1am  was  neither  the  one  nor  the  other.  If 
he  was  a  stockholder,  which  it  is  claimed 
he  was,  that  fact  would  make  no  difference, 
for  interest  no  longer  disqualifles  under 
OUT  law.  ClT.  Code  Proc.  |  1879.  Appel- 
lant cites  section  14,  OIt.  Code,  to  t^e  effect 
that  the  word  "person"  Includes  a  corpora- 
tism; and  claims  that,  as  the  corporation 
can  Milj  apetkk  throtigh  Its  ofBcers,  the  sec- 
tion must  be  held  to  apply  to  all  who  are 
officially  related  to  the  corporation.  A  cor- 
poration may  be  conceded  to  be  a  p^wn, 
bat  the  concession  does  not  help  appellant. 
To  bold  that  the  statute  disvualifles  all  pet^ 
sons  from  testifying  who  are  officers  or 
atocktaoldov  of  a  corporation  would  be 
«quiTaleot  to  mat^ially  amending  the  stat- 
ute by  judicial  Intoiwetatlon.  Plaln^  the 
law  dlsquallflee  only  "parties  or  assignors 
of  parties."  and  does  not  apply  to  persons 
who  are  merely  empU^ed  by  such  parties 
or  assignors  of  parties.  What  baa  been  aald 
M«DB  to  cover  all  ttie  points  made  In  appel- 
lant's Ivlef.  Aaslgnmoits  of  error  not  call- 
ed to  our  attention  In  the  brief  are  deemed 
to  be  waived. 

It  Is  advised  that  the  Judgment  and  order 
be  affirmed. 

We  concur:    HAYNES,  C;  COOPER,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  and  or- 
der are  affirmed. 


(135  Cal.  107) 

CAUHAPE  V.  BARNES  et  aL  (S.  F.  1,851.) 
(Sapreme  Court  of  California.    Dea  17,  1901.) 

TRUSTEES— APPOINTMENT  BT  COURT— SDBBTI- 
TUTI  ON— CONDITIONS  PRECEDENT— SBTTLEt- 
MEKT  OF  OLD  TRUSTEE— OATH— ACCEPT- 
ANCE OP  TRUST— TERMINATION—RESULTING 
TRUSTS— DE  FACTO  TRUSTEE— IRREGULAR  I - 
T1B8  IN  APPOINTMENT— HOLDING  OUT  AS 
TRUSTEE  —  ESTOPPEL  —  FINDINGS  —  SUFFI- 
CIENCY OP  EVIDENCE. 

1.  The  will  of  L.  provided  that  her  buainess 
should  be  conducted  by  a  trustee  for  the  ben- 
efit of  her  children.  Subsequently,  in  an  ac> 
tion  to  which  her  children  were  parties,  insti- 
toted  for  the  discharge  of  the  thra  acting  trus- 
tee, the  court,  by  an  order  duly  entered  upon 
the  minutes,  granted  the  diacharge,  and  aub- 
Btitnted  B.,  who  was  present  in  court,  and  ac- 
cepted the  truat.  B.  teatified  that  in  the  con- 
ivet  of  the  trust  business  he  had  purchased 
merchandise  from  plaintiff,  sold  It,  and  applied 
the  proceeds  for  the  benefit  of  L.'8  children  and 
estate;  that  fucb  children  had  full  knowledge 
that  he  waff  acting  as  trustee,  and  was  dealing 
with  i^aintiff.  but  did  not  question  his  author- 
ity until  after  the  indebtedness  to  plaintiff  ac- 
crued, which,  according  to  stipulation  at  trial. 


was  over  eight  years  after  B.*a  appointment. 
The  evidence  offered  against  the  validity  of 
B.'8  appointment  was  a  purported  copy  of  a 
lost  interlocutory  decree  in  the  original  action, 
dated  a  month  after  the  minute  ord»  redting 
bis  appointment,  and  reciting  that  upon  the  set- 
tlement of  the  old  trustee's  account,  and  "upon 
taking  the  oath,"  B.  should  be  appointed  trus- 
tee. Held  that,  settlement  of  the  acconnts  of 
the  old  trustee  not  being  a  condition  precedent 
to  the  appointment  of  a  new  one,  and  the  law 
not  reouiring  a  trustee  to  take  an  oath,  B.  be- 
came the  duly-authorized  trustee  from  the  date 
of  the  minute  order  reciting  his  anointment. 

2.  Equity  would  follow  the  trust  estate  into 
B.'a  hands,  and  treat  him  aa  trustee  for  the 
execution  of  the  trust.  Irrespective  of  any  ir- 
regularity in  his  appointment. 

3.  B.  having  accepted  the  trust,  his  fiduciary 
power  and  capacity  would  amtinue  in  force  un- 
til terminated  by  proper  discharge,  regardless 
of  any  disclaims  or  repudiation  by  him. 

4.  ' The  heirs  and  beneficiaries  of  L.,  having 
allowed  B.  to  deal  with  plaintiff  in  the  capacity 
of  trustee,  were  estopped  from  denying  bis  au- 
thoritr  so  to  deal.  - 

6.  The  findiugs  of  the  lower  court  that  B. 
was  not  appointed  iu  the  stead  of  the  dis- 
charged trustee;  that  he  never  entered  upon 
and  discharged  his  duties  as  such,  and  was  not, 
and  never  bad  t>een,  trustee  und^r  the  will; 
and  that  he  did  not  become  indebted  to  plain- 
tiff, as  trustee,  for  merchandise,  or  anything 
else, — were  not  supported  by  the  evidence. 

Department  1.  Appeal  from  superior 
court,  Santa  Clara  comity;  W.  O.  lorlgan. 
Judge. 

Action  by  Victor  Cauhape  against  Fred- 
erick Barnes  and  otbers.  Judgment  for  de- 
fendants, and  from  an  order  denying  a  mo- 
tion for  a  new  trial  plaintiff  appeals.  Re- 
versed. 

John  EL  Yoen  (J.  B.  Fatten,  of  counsel),  for 
appellant  Wm.  A.  Bowden.  for  respondents. 

VAN  DTKB,  J.  An  action  against  def«id- 
ant  Barnes,  aa  trustee,  andjthe  heirs  and  dev- 
isees nnder  the  will  of  Mai^aret  Leddy,  de- 
ceased, for  balance  due  the  plaintiff  for 
cattle  and  meats  sold  and  delivered  to  the  de- 
foidant  Barnes  in  bis  capacity  as  trustee  un- 
der tSie  said  will,  and  to  have  the  sum  found 
due  by  the  court  declared  a  lien  upon  the 
real  property  belonging  to  said  heirs  and  dev- 
isees, there  being  no  personal  property  be- 
longing to  said  tmst  estate  to  satisfy  said 
plaintiff's  claim.  Mai^garet  Leddy  died  In 
ISSl,  leaving  a  number  of  children,  defend- 
ants  here,  and  three  other  childrai.  who  died 
unmarried,  and  without  issue,  and  considera- 
ble of  an  estate.  Her  property  consisted, 
among  other  things,  of  an  old  and  established 
butchering  business,  and  with  a  view  to  Its 
conduct  and  maintenance  after  her  duth,  she 
provided  in  lier  will,  after  bequeathing  %t 
of  her  estate  to  Glarmce  Leddy,  a  minor  son, 
that  all  tbe  rest  ot  her  estate  was  givoi,  de- 
vised, and  bequeathed  to  James  Leddy  and 
Samuel  Leddy,  In  trust  for  the  following  uses 
and  purposes:  "To  carry  on  the  butchering 
business  as  heretofore  carried  on  by  said 
testatrix,  Margaret  Leddy,  until  tbe  young- 
est child.  Clarence  Leddy.  shoidd  attain  the 
age  of  fifteen  years,  and  In  the  meantime  to 
dotlie,  educate  and  maintain  said  minor  chll- 


Digitized  by  Google 


56 


67  PACIFIC 


REPORTEB. 


(Cat 


dren  until  the  females  should  marry,  during 
said  period,  and  the  males  obtain  means  of 
support  for  themselves,  during  said  period; 
and,  when  the  said  Clarence  Leddy  should  at- 
tain the  age  of  fifteen  years,  to  distribute 
the  said  real  and  personal  property  and  Its 
Increase  as  follows:  To  Clarence  Leddy,  ^2 
part  of  the  whole  thereof,  and  the  rest  and 
residue  thereof  to  each  of  the  other  children, 
share  and  share  alike."  The  will  was  ad- 
mitted to  probate,  and  such  butchering  busi- 
ness was  conducted  and  maintained  under 
the  trust  provisions  of  the  will  by  James  Led- 
dy, one  of  the  trustees,  until  1885,  when  be, 
as  surviving  trustee,  retired  as  such  trustee, 
and  Frederick.  Asselln  was  by  the  superior 
court  appointed  trustee  In  bis  stead,  who  en- 
tered upon  the  discharge  of  his  duties  under 
such  trust;  the  estate  of  Margaret  Leddy,  de- 
ceased, in  the  meantime  having  been  distrib- 
uted to  him  in  trust  for  the  said  purposes 
stated  in  her  said  will.  Thereafter,  In  1887, 
In  an  action  brought  to  relieve  Asselln  from 
further  duties  as  trustee,  be  having  resigned 
as  such  on  April  13,  1887,  as  shown  the 
minutes  of  said  court  In  said  cause,  the  fol- 
lowing proceedings  occurred:  "On  the  part 
of  the  plaintiff,  F.  M.  Asselln  and  F.  Barnes 
are  sworn,  and  no  evidence  being  offered  on 
the  part  of  defendants,  and  said  cause  submit- 
ted to  the  court  for  consideration  and  deci- 
sion, and  the  court  being  fully  advised,  and 
no  objection  appearing  thereto,  it  is  ordered 
Uiat  plaintiff's  prayer  be  granted,  and  he  be 
relieved-  from  the  duties  of  trustee  under  the 
will  aforesaid.  And  It  is  further  ordered  that 
said  Frederick  Barnes  be,  and  be  Is  hereby, 
appointed  such  trustee,  without  being  requir- 
ed to  give  security  of  any  kind."  It  was  In 
evidence  on  tbe  trial  that  defendant  Barnes 
was  present  In  court  at  the  time  tbe  order 
in  question  was  made  for  his  appointment  as 
trustee,  and  then  and  there  consented  to  act 
as  such  trustee  under  the  will  of  Margaret 
Leddy,  deceased,  and  from  that  day  down  to 
the  trial  of  this  action  continued  to  act  as 
such  trustee.  In  bis  testimony  he  says:  "I 
have  had  dealings  with  the  plaintiff  herein 
In  my  capacity,  whl?h  I  suppose  to  be  as 
trustee.  I  was  carrying  on  the  business  of 
the  trust  It  was  a  butchering  business.  I 
purchased  cattle  and  meats  from  the  plain- 
tiff, and  sold  them  at  retafl.  I  used  the  pro- 
ceeds In  the  paying  of  tlie  expenses  of  the 
business  and  the  estate.  I  used  tbe  net  pro- 
ceeds of  the  sales  add  the  business  la  the  ex- 
penses of  the  estate  and  the  house  and  the 
clothing,  feeding,  and  looking  after  the  chil- 
dren, and  in  the  maintenance  of  the  estate, 
and  tbe  payment  of  taxes  upon  the  lands  and 
property  of  the  estate,  including  the  lands 
still  belonging  to  the  Leddy  estate.  I  spent 
the  money  for  the  support  of  the  minor  chil- 
dren of  Margaret  Leddy,  as  directed  by  tbe 
will,  and  spent  it  wholly  In  carrying  out  the 
trust  laid  down  In  the  will  of  Margaret  I^ed- 
dy.  I  never  did  deal  with  Cauhape  In  an  In- 
dividual capacity.  I  dealt  with  him  as  trustee 


under' the  will."  The  amount  of  the  balance 
claimed  by  tbe  plaintiff  to  be  due  is  not  dis- 
puted. A  large  portion  of  the  goods  were  fur- 
nished before  .Tanuary,  1890.  Barnes  testi- 
fied: "I  Informed  the  heirs  every  month  of 
tbe  condition  of  affairs.  The  dispute  came 
afterwards,"— that  is,  after  the  indebtedness 
accrued.  It  was  stipulated  at  the  trial  that 
the  first  dispute  and  contention  by  the  Leddy 
heirs  as  to  the  validity  of  Barnes'  appoint- 
ment as  trustee  was  about  October,  1895. 
Tbe  court  finds  that  In  the  proceediog  for 
that  purpose,  already  noted,  Asselln  "was 
then  and  there  and  thereby  discharged  as 
such  trustee,  and  relieved  of  all  further  pow- 
ers as  such  under  tbe  last  will  of  Margaret 
Leddy,  deceased";  but  also  finds  that  Fred- 
erick Barnes  was  not  appointed  as  trustee  In 
place  of  Asselln.  This  last  purported  finding 
is  a  mere  conclusion  drawn  by  the  court  be- 
low from  a  so-called  Interlocutory  decree  In 
the  proceeding,  wherein  Asselln  resigned  and 
Barnes  was  appointed.  The  defendants  on 
the  trial  "offered  In  evidence  a  document  pur- 
porting to  be  a  certified  copy  of  the  lost 
original  Interlocutory  decree  in  Asselln  vs. 
Barnes."  It  is  recited  in  this  so-called  Inter- 
locutory decree— which  Is  dated  May  9,  1887, 
nearly  a  month  after  the  minute  order— that 
Asselln  had  made  his  resignation  in  writing, 
and  asked  to  be  relieved  from  tbe  trust,  and 
that  Frederick  Barnes  is  In  all  respects  a 
suitable  and  proper  person  to  carry  out  said 
frost.  It  was  thereupon  ordered  that  the 
resignation  of  said  Asselln  be  accepted;  that 
a  day  be  set  for  hearing  bis  final  account, 
and  that  upon  the  settlement  thereof  he  be 
released  from  all  liability  as  such  trustee; 
"that  upon  the  settlement  of  said  account, 
and  upon  taking  the  oath,  said  Frederick 
Barnes  be  appointed  sole  trustee  under  the 
last  will  and  testament  of  Margaret  Le<ldy, 
deceased."  When  Asselln  had  been  "dischar- 
ged and  relieved  of  all  further  jwwers  as 
trustee,"  as  the  minute  order  of  April  13, 
1887,  declared  he  was,  the  settlement  of  his 
accounts  was  not  a  condition  precedent  to  tbe 
appointment  of  another  trustee  In  his  place. 
The  law  does  not  require  the  taking  of  an 
oath  by  a  trustee,  and  this  requirement  in 
tbe  purported  interlocutory  decree,  filed  after 
Barnes  was  appointed,  was  mere  surplusage. 
There  was  therefore  no.  legal  Impediment 
against  Barnes  entering  upon  the  duties  aa 
trustee  at  the  date  of  tbe  minute  order,  which, 
as  a  matto*  of  fact,  he  did,  and  from  that 
time  be  performed  the  duties  as  trustee;  and 
his  acts  as  such  were  not  even  questioned  by 
any  one  until  a  short  time  before  the  trial  of 
this  cause  In  the  court  below. 

'According  to  the  finding  of  the  court,  how- 
ever, we  have  here  a  trust  without  a  trustee 
for  nine  years,  which  Is  against  all  the  rules 
in  such  cases.  "Another  rule  of  equity, 
which  admits  of  no  exception,  is  that  tbe 
court  will  never  allow  a  trust  to  fall  for  want 
of  a  trustee.  Therefore,  where  a  trust  Is  cre- 
ated, but  the  party  creating  It  had  appointed 
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no  tniBtee;  or  tbe  truatee,  by  tfae  rules  of  law 
Is  Incapable  of  taking;  or  iiie  appointment 
of  trustee  falls  by  bis  death,  refusal,  or  otb- 
erwlse,— In  all  these  cases  tbe  court  wlU  fol- 
low tbe  estate  Into  the  hands  of  tbe  party 
In  whom  It  becomes  vested  at  law,  and  wtll 
treat  him  as  a  trustee  for  tbe  execution  of 
the  tnist"  HIU.  Tmstees,  pi  278,  (•171).  ♦'A 
trust  will  not  be  allowed  to  fall  for  want  of 
a  trustee,  and,  If  the  nominee  dies  before 
qoalifythg  or  afterwards,  tbe  court  will  ap- 
polDt  a  trustee.  So,  If  no  trustee  la  appointed 
by  tbe  grantor,  or  his  appointment  Is  Toid 
for  nnceftalnty.  •  •  •  Irregularity  in  the 
proceedings  of  appointment  not  affecting  the 
jurisdiction  of  tbe  court  will  not  avail  la 
collateral  suits."  Perry,  Trusts,  pars.  27fi, 
277.  Here  tbe  conrt  had  jurisdiction  of  tbe 
subject-matter  of  the  trust  and  of  the  parties. 
Tbe  proceeding  was  instituted  by  the  former 
trustee,  Asselln,  for  the  purpose  of  having 
bis  resignation  as  trustee  accepted,  and  the 
defendants  here,  the  heirs  and  beneficiaries 
under  said  will  of  Margaret  Leddy.  deceased, 
were  made  parties  defaidant  therein,  and 
took  part  In  the  proceeding;  and  the  order 
or  decree  of  April  13.  1887,  recites  tbat  said 
cause  "was  submitted  to  tbe  court  for  consld- 
eration  and  decision,  and,  tbe  court  being  ful- 
ly advised,  no  objection  aiqpearlng  tbM%to,  It 
Is  (oilered  that  plaintiff's  prayer  be  granted, 
and  tbe  plaintiff  relieved  from  tbe  duties  of 
trustee  under  the  will  aforesaid;  and  It  Is 
further  ordered  that  said  Ffederldt  Barnes 
be,  and  he  is  hereby,  appointed  such  truatee, 
without  being  required  to  give  security  of 
any  kind."  This  order  or  decree  was  at  the 
ttme,  to  wit,  April  13, 1887.  properly  entered 
in  the  minutes  of  the  court  Barnes,  as  al- 
ready shown,  tben  and  there  accepted  the 
appointment  as  trustee  so  made,  and  at  once 
entered  npon  his  duties  as  such.  He  there- 
upon became  In  law  as  well  as  In  fact  the 
trustee.  The  property  of  the  estate,  both 
real  and  personal,  was  transferred  and  turn- 
ed over  to  him  by  Asselln,  the  fwmer  trustee, 
and  from  that  time  Barnes  continued  to  act 
as  such  trustee.  "If  a  person  has  once  ac- 
cepted the  office,  either  expressly  or  by  Impli- 
cation. It  la  conclusive;  and  he  cannot  after- 
wards, by  disclaimer  or  renunciation,  avoid 
its  duties  and  responsibilities."  Perry,  Trusts, 
i  268.  Again:  "If  a  trustee  once  accepts  the 
office,  he  cannot,  by  his  sole  action,  be  dis- 
charged from  its  duties.  Having  once  enter- 
ed upon  the  management  of  the  trust,  be 
must  continue  to  perform  Its  duties  until  he 
Is  discharged."  Id.  |  274,  citing  a  large  num- 
ber of  authorities. 

The  heirs  and  beneficiaries,  who  are  now 
disputing  the  authority  of  Barnes,  as  already 
shown,  were  parties  to  the  proceeding  In 
which  Asselln  resigned  and  Barnes  was  ap- 
pointed In  his  place  as  trustee,  and  from  that 
time  to  October,  18Q5,  a  period  of  eight  years 
and  a  half,  they  never  onoe  questioned  the 
validity  of  bis  acts  as  trustee,  although  well 
aware  of  wbat  he  was  doing  as  sucb  trustee. 
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and  particularly  bla  dealings  with  the  plain- 
tiff, In  which  tbe  Indebtedness  in  suit  was 
Incurred.  In  Bigelow  on  Estoppel  (5th  Ed.  p. 
QGOj  he  says:  "It  Is  now  a  well-setUed  prin- 
ciple that  wberever  tbe  true  owner  of  prop- 
erty, for  however  short  a  time,  allows  anoth- 
er to  appear  as  owner  of,  or  as  having  full 
power  of  disposition  over,  tbe  property,  tbe 
same  being  In  the  actual  possession  of  tbe 
latter,  and  Innocent  third  parties  are  thus 
led  Into  dealing  with  sucb  apparent  owner, 
they  will  be  protected.  And  the  rule  applies 
equally  to  cestnis  que  trustent,  who  allow  or 
encourage  the  trustee  to  appear  In  sucb  llgh^ 
and  cause  Innocent  parties  to  act"  See,  also, 
Herm.  Estop.  §  521,  and  authorities  cited. 

The  findings  of  the  court  that  Frederick 
Barnes  was  not  appointed  in  the  place  or 
Btcad  of  Asselln,  or  otherwise,  as  trustee,  and 
that  he  never  entered  upon  and  discharged 
hia  duties  as  trustee,  and  that  he  Is  not  now 
and  never  was  trustee  under  said  last  will 
and  testament  of  Margaret  X«ddy,  deceased, 
or  othervrise,  or  at  all;  and  also  that  said 
Barnes  did  not  become  indebted'to  the  plain- 
tiff as  trustee  under  said  will  for  cattle  or 
meats,  or  anything  else  sold  and  delivered  to 
hlra,  as  trustee,  tai  the  sum  claimed,  or  In 
any  other  sum,— are  not  supported  by  (be 
evidence,  but  are  dlrectiy  against  tbe  admit* 
ted  and  uncontested  facts  In  the  case. 

The  order  denying  pkilntlff's  mottim  for  a 
new  trial  Is  reversed,  and  tiie  cause  remand- 
ed. 

We  concur:  HARBISON,  J,;  GAEOUT- 
TB,  J. 


(US  Cal.  n) 
PEOPLE  V.  HITS.   (Or.  88a)i 
(Supreme  Court  of  California.   Dec  14,  1901.) 

ROBBERY— ASSAULT— INTBNT—SVIDBNCB^ 
VERDICT— FORM— WAIVrai  OF  OBJECTION. 

1.  Where  there  is  evld«kee  that  defendant 
and  another,  after  drioking  with  a  stranger  In 

a  saloon  until  3  o'clock  in  the  morning,  and 
seeing  his  money,  followed  as  be  went  to  bis 
hotel,  and  knocked  him  down,  bat  ran  on  the 
approach  of  a  policeman,  a  verdict  of  guilty  of 
assault  with  intent  to  rob  is  justified. 

2.  Where,  on  trial  of  an  indictment  for  as- 
sault with  intent  to  rob,  the  coort  charged,  at 
defendant's  request,  that  it  mast  be  shown 
that  defendant  committed  tbe  assault  as  char- 
ged, and  with  tbe  intent  clrarged,  in  order  to 
convict,  and  tbe  forms  of  verdict  approved  by 
defendant's  counsel  were  sent  to  tbe  jnry, — 
one  of  "Guilty  of  assault  with  iotent  to  com- 
mit robbery,'  and  one  of  "Not  BUilty,"— de- 
fendant could  not,  after  verdict,  (^jeet  that  a 
form  for  the  lesser  crime  of  assault  was  not 
also  submitted. 

3.  Where  tbe  court  sends  form  of  verdict  to 
the  jury  by  the  sheriff  without  objection  by  de- 
fendant or  bis  counsel,  and  it  does  not  appear 
that  defendant  was  harmed  by  such  procedure, 
the  judgment  abouid  not  be  reversed  therefor. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  TeAiama  county; 
Edw..  Sweeny,  Judge. 

F.  li.  Hlte  was  convicted  of  asmnlt  with 
intent  to  rob  tme  Howard,  and  appeala  Af- 
'  firmed. 

*Rshe>ring  danlsd  Jannair  9,  WO.   ^  ■ 
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Beth  Hamilton  and  Frank  Freeman,  for  ap- 
pellant. TIrey  L.  Ford,  Atty.  Gen.,  for  the 
People. 

GRAY,  C.  The  defendant  appeals  from  a 
Judgment  convicting  blm  of  an  assault  with 
Intent  to  commit  robbery  and  from  an  order 
denying  him  a  new  trial. 

1.  The  principal  point  urged  on  this  appeal 
is  that  the  verdict  Is  not  supported  by  the 
evidence;  that  there  Is  no  evidence  to  show 
that  defendant  intended  to  rob  the  prosecut- 
ing witness  Howard.  There  Is  evidence  in 
the  case  to  warrant  the  following  statement 
of  facts;  The  defendant  met  Howard  for  the 
first  time  at  1  o'clock  on  tbe  morning  of  the 
10th  day  of  June,  1901,  In  Hudson's  saloon. 
In  the  town  of  Red  BluCt.  During  the  next 
two  homrs  the  defendant,  Howard,  and  a 
man  named  German  had  several  drinks  to- 
gether In  that  saloon,  German  and  the  prose- 
cuting witness  had  also  met  for  the  first  time 
on  that  night.  The  defendant  and  German 
had  been  acquainted  for  several  days  prior 
thereto.  At  "3  o'clocic  on  said  morning  How- 
ard left  said  saloon  with  the  view  of  8^>lng 
to  bed  at  the  Red  Bluff  Hotel,  where  he  was 
registered.  He  was  followed  by  German  and 
the  defendant,  thongh  he  seems  not  to  have 
been  aware  that  he  was  followed  until  near 
the  hotel,  when  German  and  the  defendant 
approached  him,  and  defendant  asked  him 
where  he  was  going,  to  which  he  replied, 
"Going  to  the  Red  Bluff  Hotel  to  go  to  bed," 
whereupon  defendant  or  German  remarked 
that  they  would  take  care  of  him,  and  each 
took  him  by  an  arm,  and,  after  trying  the 
door  of  the  barroom  of  tbe  hotel,  and  finding 
ft  locked,  they  shoved  Howard  across  the 
sidewalk  toward  the  street,  and  the  defend- 
ant struck  him  on  the  back  part  of  the  top 
of  the  head  with  some  kind  of  an  Instrument 
which  left  an  abrasion  and  a  lump  as  big  as 
a  man's  fist  Upon  the  delivery  of  this  blow 
all  three  of  the  parties  seem  to  have  gone 
headlong  Into  the  street,  Howard  falling  on 
tbe  bottom  and  the  others  being  above  him. 
Howard  Immediately  raised  an  outcry  of 
"Murder!"  "Highway  robbery!"  and  "Po- 
lice!" The  defendant  and  German  Immedi- 
ately fled  from  the  scene.  An  officer,  who 
was  watching  the  proceedings  from  a  point 
of  concealment,  gave  chase,  and  ran  by  where 
tbe  defendant  stood  In  the  street  In  the  shad- 
ow of  some  trees,  recognized  defendant,  and 
as  be  knew  him,  and  knew  where  he  worked, 
went  on  in  ilursult  of  German.  Some  15  min- 
utes later  he  returned  to  the  stable  where  de- 
fendant worked,  and  found  him  hitching  up 
a  horse  for  a  patron  of  the  stable.  Tbe  pros- 
ecuting witness  bad  about  $25  In  gold  and 
silver,  and  bad  paid  for  tbe  drinks  at  the  sa- 
loon once,  and,  as  the  barkeeper  testifies,  had 
rattled  the  money  In  his  [racket  in  presence  of 
defendaiit  He  missed  none  of  this  money. 
On  this  evidence  it  was  the  peculiar  province 
of  tlie  jury  to  determine  the  question  of  the 
intention  with  which  this  violent  and  unlock* 


ed-for  assault  was  made  upon  a  half-drunken 
stranger  at  3  o'clock  in  the  morning.  This  Is 
the  time  and  this  is  the  way  In  which  rob- 
beries are  sometimes  committed;  and  we  are 
not  greatly  surprised,  under  the  circumstan- 
ces, that  the  prosecuting  witness  thought 
himself  In  the  bands  of  robbers,  and  cried  out 
"Murder!"  "Highway  robbery!'*  etc.;  nor  is 
It  a  matter  of  wonder  that  the  Jury  drew  tho 
same  inference,  and  the  trial  Judge  r«iched 
the  same  conclusion.  Our  position  In  refusing 
to  Interfere  with  the  decision  of  the  trial 
court  on  what  seems  to  be  purely  a  question 
of  fact  finds  support  in  the  following  well- 
considered  cases;  People  v.  Woody,  48  Cal. 
80;  People  v.  Johnson,  131  Cal.  611,  63  Pac. 
842.  We  quote  from  the  latter  case:  "Tbe 
intent  of  a  person  cannot  be  proven  by  di- 
rect and  positive  evidence.  It  Is  a  question 
"of  fact  to  be  proven  like  any  other  fact,  by 
acts,  eondnct  and  circumstances.  •  •  • 
It  was  the  peculiar  province  of  the  Jury  to 
find  the  Intent  *  •  •  If  the  facts  proven 
were  such  that  the  Jury  might  reasonably 
infer  tbe  Intent  to  be  as  found  by  them,  we 
would  not  be  Justified  in  disturbing  the  find- 
ing. We  cannot  say  as  a  matter  of  law  that 
the  jury  was  not  Justified  in  finding  the  intent 
as  alleged  from  tbe  acts  of  defendant  and  tbe 
circumstances  under  whldi  they  were  com- 
mitted." 

2.  At  the  request  of  the  defendant  the  Jury 
were  instructed  as  follows:  "The  defendant  ia 
charged  with  an  assault  committed  upon 
the  person  of  one  Frank  Howard  with  the  in- 
tent then  and  there  to  commit  robbery.  The 
prosecution  must  prove  every  element  of  the 
crime  with  which  defendant  is  charged  be- 
yond a  reasonable  doubt,  or  you  must  acquit; 
that  is  to  say,  that  an  assault  was  In  fact 
committed,  and  that  such  assault  was  com- 
mitted with  the  Intention  to  commit  robbery. 
In  order  to  convict  you  must  believe  from 
the  evidence,  beyond  a  reasonable  doubt,  botb 
that  the  defendant  committed  an  assault  as 
charged  and  that  said  assault  was  committed 
with  the  Intent  to  commit  robbery."  While 
the  Jury  were  deliberating  upon  theh:  verdict, 
the  court  being  engaged  In  the  trial  of  anoth- 
er defendant  (barged  with  complicity  with 
tbe  defendant  herein  In  the  same  crime  of 
which  this  defendant  stands  convicted,  the 
sheriff  appeared,  and  announced  that  the  Jury 
desired  to  have  sent  to  them  all  forms' of  ver- 
dict which  might  be  rendered  against  defend- 
ant under  the  Information,  whereupon  the  re- 
spective counsel  for  the  parties  to  this  action 
started  in  to  prepare  forms;  but  the  court, 
being  of  the  opinion  that  this  would  delay 
the  trial  of  the  case  then  before  It  Suggested 
to  counsel  that  he  himself  would  prepare  the 
forms  of  verdict  whereupon  he  framed  two 
forms,~one,  "Guilty  of  an  assault  with  Intent 
to  commit  robbery,"  and  the  other,  "Not 
guilty,"— and  presented  these  forma  of  verdict 
to  the  respective  attorneys  for  the  people  and 
tbe  defendant  and  they  expressed  their  sat- 
isfaction with  them.  The  forms  were  thea 
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glren  by  the  Judge  to  the  sheriff,  and  by  the 
latter  to  the  Jury.  This  is  complained  of, 
first,  because  the  action  of  the  court  was,  in 
effect,  an  lustruction  to  the  Jury  that  they 
otoid  Dot  find  tlie  defendant  guUty  of  the 
leBser  crime  of  assault  It  Is  not  unusual  for 
counsel  for  the  defense  tn  cases  of  this  char- 
acter to  take  the  position  that  his  client  is 
either  guilty  of  the  highest  crime  charged 
against  blm  in  the  Information,  or  else  he  Is 
not  guUty  of  anything;  thus  taking  chances 
on  a  couTiction  of  the  lilghest  o/fense,  an  ac- 
quittal, or  a  disagreeing  Jury,  In  preference  to 
a  compromise  verdict  of  a  lesser  crime.  This 
■WM  the  theory  pursued  by  defendant's  coun- 
sel herein,  as  shown  by  the  quoted  InstroctloD. 
The  court  having  also  adopted  this  theory  in 
its  instructions  at  the  special  instance  of  de- 
iendant,  the  latter  will  not  now,  in  the  ab- 
sence of  any  effort  upon  the  trial  to  change 
hifi  theory,  be  beard  to  complain  because  the 
court  continued  true  to  that  theory  to  the  end 
of  the  case.  Another  objection  urged  is  that 
It  was  improper  to  thus  transmit  to  the  jury 
forms  of  verdict  by  the  hands  of  the  sheriff. 
We  think  this  was  improper,  perhaps,  but 
what  harm  could  it  have  done  under  the  clr- 
camstances  disclosed  here?  And,  besides,  the 
counsel  for  defendant  was  preset  wh^n  this 
was  done,  and  no  objection  was  made  to  It, 
but  the  counsel  seems  to  have  actively  co-op- 
erated in  the  doing  of  this  very  thing  that  he 
now  complains  of  as  an  Invasion  of  Lis  cli- 
ent's rights.  We  presume— the  record  not 
showing  the  contrary— that  the  defendant  was 
also  present  when  the  forms  were  delivered 
to  the  sheriff.  In  the  absence  of  the.  objec- 
tion that  might  have  been  made  at  the  time, 
we  see  no  error. 

We  advise  that  the  Judgment  and  order  be 
affirmed. 

We  ctmcnr:  CX>OPER,  C;  GHIPaiAN,  C. 

PER  OUBIAM.   For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
are  affirmed. 

(UB  Cal.  UD 

PEOPLE  v.  DAVIS.  (Or.  809.) 
^apreme  Court  of  OBlifomia.  Dec.  23,  1901.) 

CRIMINAL  LAW  —  ARSON  —  OWNERSHIP— EVI- 
DENCB  -  SUFFICIENCY  —  INSTRCCTIONS  — 
RBASONADLB  DOVBT— APPBAL— RESCORD. 

1.  Where  an  information  for  arson  described 
the  property  burned  as  the  barn  "on  the  C. 
road,  that  certain  bam  known  as  and  called 
the  'Bob  Jones  Bam,'  "  said  bam  bein?  at  the 
time  the  property  ot  another,  and  the  identity 
of  the  bam  was  established  as  being  located 
and  known  as  described,  that  was  snffident, 
without  proof  of  ownership. 

2.  Where,  on  a  prosecution  for  arson,  accas- 
ed  testified  that  prior  to  his  sale  of  the  build- 
Inf!  to  the  prosecntine  witness  be  had  sold  it  to 
a  third  party,  and  that  it  had  sioce  been  sold 
to  a  fonrth,  but  the  evidence  as  to  the  owner- 
ship is  conflfcting,  the  court  will  not  ecnitinize 
the  testimony  or  examiue  the  title  in  order  to 
free  defendant  from  criminal  UaUIity,  his  sale 
at  the  hnildinfc  to  the  prosecutli^c  witness  be- 
ing established. 


3.  On  a  prosecution  for  arson  the  defense 
claimed  that  a  witness  for  the  atate  was  an  ac- 
complice. Defendant  admitted  that  he  and  the 
witness  were  present  when  the  6re  started, 
though  he  teatihed  that  they  tried  to  extin- 
guish it.  When  he  heard  of  the  arrest  of  the 
witness  he  said,  "That  means  trouble  for  me; 
I  •will  skip  out:"  and  in  his  conversation  with 
another  witness  defendant  said,  "How  did  you 
known  I  burnt  the  bam?"  Held  that,  evoi  if 
the  witness  was  an  accomplice,  he  was  suffi- 
ciently corroborated. 

4.  An  instruction  that  "by -a  reasonable  doubt 
is  not  meant  every  possible  or  fanciful  coo- 
jectnre  that  may  be  suggested.  Everything  re- 
lating to  human  affairs  and  depending  on  moral 
evidence  is  open  to  some  possible  donbt  or  fan- 
ciful conjecture.  By  a  reasonable  doubt  is 
meant  that  state  of  the  case,  which  after  an 
entire  comparison  and  conaideration  of  all  the 
evidence  leaves  the  mind  of  the  jurors  in  that 
condition  that  they  cannot  say  they  feel  an 
abiding  conviction  to  a  moral  certainty  of  the 
truth  of  the  charge,"— was  not  erroneous  on 
the  ground  that  the  first  part  was  argumeuta- 
tive. 

5.  Where  the  transcript  on  appeal  showed  a 
heading,  "Instructions  asked  by  the  defense 
and  refused,"  under  which  were  several  sen- 
tences not  numbered,  it  will  be  prestuned  that 
the  whole  is  one  instruction;  and,  a  part  of 
the  same  being  erroneous,  a  refusal  of  another 
part  cannot  be  considered  error. 

ti.  On  a  prosecution  for  burning  a  bam  tie- 
longine  to  T.,  a  requested  instmction  that,  if 
the  bam  was  on  the  land  of  a  railway  com- 
pany, it  was  incumbent  on  the  prosecution  to 
establish  that  the  barn  was  not  a  fixture  to  the 
land,  and  did  not  belong  to  the  railway  com- 
pany, and,  if  sach  was  not  established,  defend- 
ant should  l>e  acquitted,  was  erroneous,  under 
Fen.  Code.  §  4o2,  providing  that  it  is  not  nec- 
essary that  a  person  other  than  accused  own 
the  building,  but  that  it  is  sufficient  if  it  be 
rightfully  m  the  possession  o^  or  occupied  by, 
another. 

OommlBsIcmers*  declslcm.  D^artment  2. 
Appeal  firom  superior  court,  Shasta  couDty; 
Bdward  Sweeney,  Judge. 

3.  P.  W.  Davis  was  convicted  of  arson, 
and  appeals.  Affirmed. 

J.  G.  Kstep,  for  appellant.  TIrey  L.  Ford, 
Atty.  Gen.,  and  T.  B.  Dozler,  for  the  People. 

COOPER,  C.  Defendant  was  charged 
with  the  crime  of  arson  and  two  prior  con- 
victions of  grand  larceny.  He  pleaded 
guilty  to  the  prior  convictions  as  alleged. 
After  trial  upon  the  charge  of  arson  he  was 
found  ^ilty  In  the  second  degree,  and  Judg- 
ment was  accordingly  entered,  sentencing 
htm  to  Imprisonment  for  10  years  In  the 
State  prison.  He  appeals  from  the  Judg- 
ment, and  order  denying  his  motion  for  a 
new  trial. 

The  claim  Is  made  that  the  evidence  Is 
insufficient  to  sustain  the  verdict,  for  the 
reason  that  the  ownership  of  the  barn  which 
was  bnmed  was  not  proven  as  alleged,  and 
for  the  further  reason  that  the  evidence 
shows  the  witness  Peyer  was  an  accomplice. 
We  have  examined  the  evidence  as  to  both 
the  points  ui^ed,  and  we  find  It  sufficient 
The  information  described  the  barn  as  "on 
the  Camden  toll  road;  that  Is,  that  certain 
bam  known  as  and  called  tbe  'Bob  Jones 
Barn';  •  *  *  the  said  bam  or  building 
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being  at  said  time  the  property  of  anotber, 
to  wit,  the  property  of  one  Charley  Quong . 
Toy."  The  Ideotiflcation  of  the  baru  aa  de- 
scribed In  tbe  Information  was  fully  estab- 
llsbed  by  the  prosecution.  It  was  shown  to 
be  located  at  tbe  place  described,  and  t^iat 
It  was  generally  known  as  the  "Bob  Jones 
Barn."  This  was  sufflclent  without  proving 
tbe  ownership  of  the  bam.  People  t.  Han- 
dley,  100  Cal.  Sn,  34  Pac.  853. 

The  evidence  also  showed  that  in  the  year 
1897  or  1S98  tbe  defendant  purchased  the 
born  from  one  Woodward,  as  agent,  for  $50, 
and  took  a  bill  of  sale  of  It  from  Mrs.  Smith- 
son,  the  daughter  of  Bob  Jones,  who  was 
dead:  that,  a  day  or  two  before  the  Are, 
defendant  sold  tt  to  Charley  Qutmg  Toy  for 
$15,  and  gave  a  bill  of  sale  to  the  China- 
man. Defendant  testified  in  his  own  behalf: 
"I  sold  the  bam  to  Charley  Qnong  Toy  for 
$15."  Defendant  further  testified  that  he 
had,  prior  to  tbe  time  he  sold  the  bara  to 
the  Chinaman,  disposed  of  It  to  one  Sex- 
ton, and  that  tt  had  since  been  sold  to  and 
was  the  property  of  one  Kate  Johnson. 
Kate  Jtrfinson  did  not  appear  as  a  witness, 
and,  in  view  of  the  evidence  that  the  bam 
bad  been  sold  by  defendant  to  the  China- 
man, we  will  not  scrutinize  conflicting  testi- 
mony, and  examine  the  title.  In  order  to  find 
that  the  property  was  not  the  property  of 
Charley  Quong  Toy.  It  comes  with  poor 
grace  from  defendant,  who  sold  tbe  bara  to 
the  Chinaman  and  received  $15,  and  then 
burned  It,  to  attempt  to  escape  punish- 
ment stating  that  he  had  no  right  to  sell 
It,  and  that  the  sale  conv^ed  no  title  to 
the  purchasw.  There  te  no  evidence  show- 
ing the  witness  Feyer  to  have  been  an  ac- 
complice, and  there  la  evidence  aside  txom 
that  of  the  witness  tending  to  connect  tbe 
defendant  with  the  commission  of  the  of- 
fense. Defendant  told  a  rambling  and  some- 
what contradictory  stoiy  of  the  fire.  He 
admits  that  he  was  presrait,  and  saw  tbe 
fire,  and  that  he  and  Peyer  tried  to  put  it 
out  and  failed;  that,  as  soon  as  the  fire 
Btrucfc  the  rooft  he  said  to  Peyw:  "Chris, 
it's  up  with  us,  we  can't  put  It  out;**  that 
they  watched  it  burn  for  awhile,  and,  as 
they  were  wet  and  excited,  he  said:  "Chris, 
I  wish  you  would  go  down  town,  they 
haven't  closed  up  yet,  and  get  a  "bottle  of 
whiskey.*'  When  defendant  heard  of  the  ar- 
rest of  Peyer,  he  said  to  the  witness  Daw, 
"Well,  that  means  trouble  for  me.  I  will 
fool  them.  I  will  skip  out."  In  a  conversa- 
tion with  the  witness  Julian  defendant  said, 
in  speaking  of  the  bnraing  of  the  barn, 
"How  the  hell  did  yon  know  I  burnt  the 
bara?"  The  rlewa  herein  expressed  dis- 
pose of  the  alleged  errors  in  refusing  to  In- 
struct the  Jury  to  acquit,  and  In  regard  to 
the  ownership  of  the  bara. 

The  court,  at  the  request  of  the  prosecn- 
tlon.  charged,  the  Jury,  as  a  part  of  tbe  defini- 
tion of  reasonable  doubt,  "But  by  a  reason- 
able doubt  Is  not  meant  every  possible  or 


fanciful  conjecture  that  may  be  suggested. 
Everything  relating  to  human  affairs,  and 
depending  upon  moral  evidence,  open  to 
some  possible  doubt  or  fanciful  conjecture." 
The  above  sentence  Is  criticised  as  being  ar- 
gumentative. Tbe  next  sentence  of  the  same 
instruction  Is:  "By  a.  reasonable  doubt  Is 
meant  that  state  of  tb^  case  which,  after 
an  entire  comparison  and  consideration  of 
all  tbe  evidence,  leaves  tbe  minds  of  tbe  Jn- 
rors  in  that  condition  that  they  cannot  say 
they  feel  an  abiding  conviction  to  a  moral 
certainty  of  the  truth  of  the  charge."  We 
think  the  definition  compile  In  substance 
with  that  laid  down  l>y  this  court  in  numer- 
ous cases.  It  Is  claimed  that  tbe  court  erred 
in  refusing  a  requested  instmctlon  asked  by 
defendant  as  to  bis  right  to  be  a  witness  In 
his  own  behalf  and  the  weight  to  be  given 
to  bis  evidence.  If  we  concede  that  the  por- 
tion of  the  instruction  pointed  out  contains 
a  correct  proposition  of  law,  we  cannot,  from 
this  record,  determine  whether  the  court  re- 
fused it  or  not.  There  Is  no  Indorsement  on 
the  margin  of  the  requested  Instruction  as 
to  whether  or  not  the  court  refused  It.  The 
bill  of  exceptions  Is  silent  upon  the  mattw, 
and  we  have  In  the  transcript  the  printed 
heading,  "Instractlons  to  the  Jury  Asked  by 
the  Defense  and  Refused  1^  tbe  Court.*' 
Then,  under  this  heading,  are  several  sen- 
tencea  not  numbered,  occupying  folios  55  to 
68,  Inclusive.  If  we  should  guess  from  ^  tbe 
record  that  the  Instruction  was  refused,  it 
was  correctly  refused,  because  of  Improper 
instructions  being  coupled  with  It.  We  most 
presume  the  whole  unnumbered  sentences 
to  be  one  Instruction;  and  If  part  of  It  was 
erroneous.  It  was  not  error  to  refuse  It  aU. 
It  was  not  the  business  of  the  trial  court  to 
pick  out  and  s^tarate  the  sentence  con- 
taining sound  prhiclples  of  law  from  the 
erroneous  portions,  and  after  this  process 
of  8q;»aratlon  to  give  the  correct  portions. 
In  a  part  of  the  Instruction  tbe  court  ap- 
peairs  to  have  been  requested  to  charge  the 
Jury  that  If  the  bara  was  upon  land  belong- 
ing to  a  railroad  company  *then  it  is  Incum- 
bent npon  tbe  prosecution  to  establish  be- 
yond a  reasonable  doubt  that  the  building 
or  structure  alleged  to  have  been  burned  was 
not  a  fixture  to  aald  land,  and  did  not  belong 
to  said  railroad  company,  and  If  the  prosecu- 
tion falls  In  such  proof  you  must  acquit  tbe 
defendant."  The  proposition  contained  In 
the  quoted  clause  Is  not  the  law,  as  appears 
from  what  has  been  heretofore  said.  It  Is 
in  conflict  with  section  452  of  the  Penal 
Code^  which  provides:  "To  constitute  arson 
it  is  not  necessary  that  a  person  other  than 
the  accused  should  have  had  ownership  in 
Ibe  building  set  on  fire.  It  Is  sufficiwit,  that 
at  -  the  time  of  tbe  burning  another  person 
was  rightfully  In  possession*  of,  or  was  ac- 
tually occupying  such  building,  or  any  part 
thereof."  See  People  v.  Wooley,  44  Cal.  494. 

The  court  did  not  err  In  admitting  testi- 
mony as  to  the  bill  of  sale  ttom  defendant 
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.  Cbarley  QuoDg  Toy,  and  of  the  sale  of 
the  heirs  of  Bob  Jones  to  defendant. 

We  do  not  deem  !t  Incumbent  upon  as  to 
discuss  the  ruling  upon  the  motion  for  a 
new  trial  upon  the  ground  of  newly-diseov- 
ered  evidence.  The  defendant  has  not  point- 
ed out  the  newly-dlscovered  evidence.  Its  ma- 
teriality, and  the  fact  that  diligence  was 
OBed  in  trjing  to  get  such  evidence  before 
the  trial.  He  contents  himself  with  saying. 
"The  court  erred  in  refusing  to  grant  the 
defendant  a  new  trial  upon  the  ground  of 
newly-discovered  evidence."  We  wIU'  an- 
awtt  that  it  has  not  been  pointed  out  to  as 
tiut  racb  showing  was  made  in  the  court 
bdow  as  to  Justify  ns  In  the  condnslon  that 
the  court  abused  its  discretion  in  denying 
the  motion. 

It  follows  that  the  Judgment  and  order 
Bboold  be  affirmed. 

We  concur:    HATNES,  C;  OHIPMAN,  C. 

PER  CURIAM.  For  the  reasons  glTen  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  affirmed. 


(US  CaL  UO) 

FREE  GOLD  MIN.  CO.  v.  SPIERS  et  ftl. 
(L.  A.  938.) 

(Sapreme  Gout  of  California.   Dec.  19,  1901.) 

PRBUATURB  APPBAL-INTDRLOCUTORT 
OBDBR. 

An  order  anthoridng  a  receiver  of  a  min- 
ing company  to  purchase  and  operate  a  cyanide 
tailingn  plant,  and  pay  for  the  same  out  of  any 
fnnds  in  his  hands,  was  not  a  final  order,  or 
order  which  would  be  a  final  judgment  on  a 
collateral  mattw  arising  out  of  the  action  from 
which  an  appeal  is  authorized  by  Code  Civ. 
Proo.  i  9(13,  but  was  an  order  made  in  the 
pnwress  of  the  action,  tendioK  to  facilitate  the 
final  adjudication  of  the  controversy,  and  re- 
newable only  under  section  956,  on  appeal  from 
the  judgment. 

l>epartmeut  1.  Appeal  from  sui>erior 
court.  Ban  Dl^o  county;  S.  Torrance, 
Judge. 

Action  by  the  Free  Gold  Mining  Company 
against  James  Spiers  and  others.  From  an 
order  dteectlng  a  receiver  of  plaintiff  corpo- 
ration to  purchase  machinery,  Mary  S, 
Hedges  and  others  appeal.  Dismissed. 

Tttus  &  Tltns  and  Harry  L.  Tltns,  for  ap- 
pellants. Jefferson  Chandler,  for  respondent 
Free  Gold  Mln.  Co.  Graves,  O'Melveny  & 
Shanbland,  W.  J.  Hnnsaker,  and  White  & 
Monroe,  for  respondents  James  Idlers  and 
others.  8amnel  M.  Sbortrldge.  for  respond- 
ent Isaac  Trombo. 

HARRISON,  J.  At  the  commencement  of 
this  action  the  superior  court  appointed  a 
receiver  to  take  charge  and  control  of  the 
property  involved  in  the  suit, — certain  mln- 
hig  grounds  and  claims,  together  with  the 
plants  situated  thereon  and  used  In  running 
the  minea,— with  power  to  operate  the  said 
mtaes  and  plants.  The  receiver  so  appointed 


thereupon  took  possession  ot  the  prop«*ty, 
and  operated  the  same  as  thus  directed.  In 
October,  18U0,  he  represented  to  the  court 
that  be  bad  In  his  possession  a  large  quan- 
tity of  tailings,  of  the  probable  value  of 
11,000,000.  and  that  the  same  was  being  In- 
creased each  day,  and  that  th^  could-  be 
advantageously  worked  by  a  process  known 
as  the  "cyanide  process,"  and  asked  of  the 
court  an  order  authorizing  him  to  purchase 
and  Install  a  cyanide  plant  for  the  purpose 
of  working  said  tailings.  Upon  hearing  his 
petition,  the  court  made  an  order  directing 
and  authorizing  him  to  purchase  and  Install 
a  cyanide  tailings  plant,  said  plant  to  be  of 
an  estimated  dally  capacity  of  300  tons;  and, 
when  such  plant  should  be  installed,  that  be 
should  operate  the  same,  and  work  and  treat 
said  tailings;  and  further  dh-ected  him  to 
pay  for  the  purchase  and  tostallatlon  of  such 
tailings  plant,  out  of  any  funds  that  might 
come  into  his  hands,  the  reasonable  contract 
price  or  cost  tbM«of.  From  this  order  the 
present  appeal  has  been  taken.  The  princi- 
ple Involved  In  the  appeal  h^ein  was  con- 
sidered in  Rochat  V.  Gee,  91  Cal.  35B,  27  Pac. 
670,  and  again  In  Illinois  Trust  &  Savings' 
Bank  v.  Pacific  Ry.  Co.,  99  Cal.  407,  33  Pac. 
1132.  and  under  the  rule  declared  in  these 
cases  orders  of  this  character  cannot  be  re- 
viewed until  after  final  Judgment  has  been 
rendered  in  the  action,  and  until  then  an  ap- 
peal cannot  be  taken.  There  may  be  excep- 
tional cases  In  which  the  order  would  be 
the  final  judgment  upon  a  c(dlateral  matter 
arising  out  of  the  action,  as  was  the  case  In 
City  of  Los  Angeles  v.  I/os  Angeles  City  Wa- 
ter Co.  (Cal.)  66  Pac.  198,  but  the  present  Is 
not  within  that  class  of  cases.  The  order 
herein  does  not  finally  determine  the  rights 
of  the  appellants  in  the  property  involved 
in  the  action,  or  in  any  part  thereof,  nor 
does  It  direct  the  performance  of  any  act 
by  or  against  the  appellants;  and  thus,  as 
was  said  in  Grant  v.  Superior  Court,  lOG  Cal. 
324,  89  Pac.  604,  "it  lacks  one  essential  ele- 
ment of  a  final  judgment."  It  Is  eminently 
proper  for  a  receiver  to  apply  to  the  court 
by  which  he  was  appointed  for  Instruction 
and  authority  from  time  to  time,  as  he  may 
need  It;  and  In  the  order  appointing  him 
herein  he  was  directed  to  apply  to  the  court 
for  Instructions  when  necessary.  Tbe  re- 
ceiver is  but  the  hand  of  the  court  to  aid  it 
In  preserving  and  managing  the  property  in> 
Tolved  In  the  suit  for  tbe  benefit  of  those  to 
whom  it  may  ultimately  be  determined  to 
belong.  Any  order  that  the  court  may  make 
upon  his  application  for  such  direction, 
whether  for  tbe  expenditure  of  money  or  for 
the  performance  of  any  duty,  may,  if  errone- 
ous, be  reviewed,  upon  proper  exceptions 
thereto,  after  final  Judgment  has  been  ren- 
dered, or.  In  exceptional  cases,  after  the  set- 
tlement of  the  final  account  of  the  receiver. 
Such  orders  usually  depend  upon  tbe  discre- 
tion of  the  court,  to  be  exercised  according 
to  tbe  necessities  of  the  case,  and  require 
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Immediate  ezecatlon  In  orcler  to  be  of  any 
arall;  bat,  if  every  oMer  wblch  the  court 
mlfbt  make  for  the  preservation  or  proper 
management  of  the  property  In  Its  custody 
la  subject  to  a  direct  appeal  therefrom,  not 
only  would  the  court  be  greatly  hampered  In 
Its-  efforts  to  preserve  the  property,  but  the 
Int^^sts  of  all  the  parties  interested  might 
be  greatly  prejudiced.  As  was  said  In  Ro- 
chat  V.  Gee,  supra:  "It  may  happen  that 
those  who  object  to  the  acta  of  the  receiver 
during  the  first  part  of  his  administration 
will  be  entirely  satisfied  with  the  graeral  re- 
sult, and  have  no  objection  to  the  approval 
of  bis  final  account  of  the  whole  matter." 
The  order  appealed  from  is  not  one  of  the 
orders  before  Judgment  from  which  an  ap- 
peal is  authorized  under  section  963,  Code 
Civ.  Proc.,  and,  as  no  Judgment  has  yet  been 
rendered  in  the  action,  it  is  not  a  "special 
order  made  after  final  judgment,"  and,  as 
we  have  seen,  cannot  be  regarded  as  a  final 
Judgment  niran  a  collateral  matter  arising 
oat  of  the  action.  It  Is  an  order  made  in 
the  progress  of  the  action,  tending  to  facili- 
tate the  final  adjudication  of  the  controversy 
'between  the  parties;  and,  under  section  956, 
Code  Civ.  Proc.,  any  error  that  may  have 
been  committed  by  the  court  In  making  it 
must  be  reviewed  npon  an  appeal  from  the 
judgm^t.  The  conclusion  thus.reached  ren- 
ders It  unnecessary  to  consider  whether  the 
appellants  have  become  parties  to  the  action, 
or  are  so  "aggrieved"  as  to  entitle  them  to 
take  an  appeal  from  the  order. 
The  appeal  is  dismissed. 

We  concur:  GAEOUTTB,  J.;  VAN 
DTKB,  J. 


FOB  St  al.  r.  HOWBLL,  Treararer.s 
(ZMstriet  Oonrt  of  New  Mexico.  Chaves  Coun- 
ty. Dee.  20,  1901.) 

TAXATION— TRRRITORTAL  BOARD  OF  EQUALI- 
ZATION —  AUTHORITY  TO  RAISB  ASSESS- 
HBNTS— EXTENSION  AND  COLLECTION  OP 
VOID  ASSESSMENTS-INJUNCTION  ~  DBUOB- 
RBR  TO  UNVERIFIED  ANSWER. 

1.  Under  Comp.  Laws,  H  2034-2636,  pre- 
•cribinfc  the  dutiea  aod  aathority  of  the  terri- 
torial ttoard  of  eqnallsation,  aad  providing 
that  such  board  may  equalixe  the  asseBsment 
rolls  of  the  several  coanties,  "by  raisinjr  or  low- 
ering the  valuation  thereof  so  that  uie  same 
shalT  be  aoiCorm  throughout  the  territory,*' 
such  board  has  no  authority  to  increase  the 
aggregsite  valaatlon  of  the  property  of  the  ter> 
ritory  above  Uie  aggregate  valuation  as  re 
tamed  by  the  conoty  assessors. 

2.  In  an  action  to  restrain  a  county  treasurer 
ftom  extending  npon  the  tax  rolls,  and  from 
collecting,  assessments  based  npon  an  order  in- 
creasing sach  valuation,  a  demurrer  on  the 
arouud  that  the  board  was  not  authorized  by 
law  to  ascertain  the  taxable  value  at  proper^ 
in  the  county,  filed  to  defendant's  answer,  soflf- 
tiently  raised  the  question  as  to  the  aathority 
of  the  hoard  to  r^aa  the  aggregato  valaatton  u 
the  territory. 

3.  A  court  of  eqai^  will  restrain  a  county 
treasurer  from  extending  on  the  tax  rolls,  and 


*  Tbts  opinion  of  tb*  lower  Mart  Is  pnbllslMd  at 
request  oC  sellcltor  genenU. 


from  collecting,  assessmento  based  npon  audi 
order,  the  order  being  not  merely  an  Irregu- 
larity, but  a  usurpation  of  power. 

Action  by  John  W.  Poe  and  others  against 
Mark  Howell,  treasurer  and  ex  officio  col- 
lecter  of  Chaves  county,  to  restrain  defend- 
ant from  eztendtog  additional  asaessments 
upon  the  tox  rolls  of  the  county,  and  from 
collecting  such  assessments.  Demurrer  to 
defendant's  answer  sustained.   No  appeaL 

The  plaintiffs  herein  made  return  of  their 
property  for  the  year  1901  for  assesamrat 
to  the  assessor  within  the  county  of  Chaves: 
the  board  of  county  commissioners  of  said 
county,  sitting  as  a  board  of  equallzatton, 
passed  upon  plalntitrs*  rendition  ot  thelt 
property  for  purposes  of  taxation,  and  equal- 
ized the  same  in  accordance  with  the  law; 
the  r<dl  of  such  assessments,  as  equalised 
by  the  board  of  county  commissioners,  was 
sent  to  the  auditor  4rf  the  terrltwy.  Subse- 
quently, and  at  the  Septemba  meeting  of 
the  territorial  board  of  equalization,  and 
after  the  assessment  rolls  of  the  several 
counties  of  the  territory  had  been  submitted 
to  them  for  their  Inspection  and  examination 
by  the  territorial  auditor,  the  territorial 
board  of  equalization  determined  upon  and 
passed  the  following  order  or  rest^atlon,  to 
wit:  "It  appearing  to  the  board,  from  tiie 
assessment  roils  furnished  to  it  by  the  terri- 
torial auditor  from  the  different  counUes  In 
the  territory,  that  the  scale  of  valuation  for 
real  estate  and  improvements  thereon,  situ- 
ated In  incorporated  cities,  towns,  and  vU- 
lages.  and  upon  the  stocks  of  merchandise 
therein.  Is  too  low.  as  compsred  with  tiie 
assessment  of  other  classes  of  property  Irj 
the  different  county  assessors  of  said  conn- 
ties:  Now,  therefore,  this  board.  In  order  to 
adjust  and  equalise  the  said  assessment  rolls 
In  all  of  the  counties  of  said  territory,  b«re- 
by  raises  the  said  assessments,  as  the  same 
appear  upon  the  assessment  rolls  of  each  and 
every  county  In  the  territory,  to  the  uniform 
amount  of  ten  per  cent,  In  addition  to  the 
present  assessment  on  real  estate  and  Im- 
provements thereon,  and  merchandise  sltn- 
ated  withto  the  limits  of  all  incorporated 
cities,  towns,  and  villages;  and  It  Is  farther 
ordered  that  alt  stocks  of  merchandise  npon 
the  assessment  rolls  of  each  and  every 
county  fn  the  territory,  sitoated  outside  of 
the  limits  of  any  Incorporated  city,  town,  <» 
village,  be  raised  to  the  amount  of  fifteen 
per  cent,  of  the  present  assessed  value  Uier»- 
of.  the  same  to  be  added  to  the  present  as- 
sessment, as  the  same  appear  up<Hi  the  sev- 
eral assessment  rolls  of  the  several  conn- 
ties  In  the  territory,  for  the  purpose  of  ad- 
justing and  equalizing  the  assessment  rolls 
of  said  counties,  so  that  the  same  will  be  of 
an  uniform  value  throughout  the  territory." 
This  order  Increased  the  aggregate  assess- 
ment of  the  property  of  the  territory,  as  re- 
turned by  the  several  county  assessors,  up- 
wards of  {1,000,000.  The  auditor  was  di- 
rected to  send  certified  cojflm  of  the  iore- 
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going  order  to  the  collectors  of  every  county 
In  the  territory.  Before  the  ^tension  of 
Mid  iDcreased  assessmeat,  so  made  by  the 
territorial  board  of  equalization,  npon  the 
tax  rolls  of  Ghavee  county,  this  action  was 
commenced,  for  the  purpose  of  restraining 
the  extension  and  the  collection  of  any  part 
of  said  additional  assessment  by  a  petition 
duly  verified  on  behalf  of  plaintiffs.  The  de- 
fendant, by  the  district  attorney  of  the  Fifth 
judicial  district,  filed  an  unTertQed  answer, 
denying  Tarions  allegations  of  the  iilalntUfs' 
complaint,  and  alleging  that  the  territorial 
board  of  equalization  bad  full  power  and  au- 
thority to  enact  the  resolution  adopted  by 
Mid  board  at  its  September  meeting,  in 
1901.  To  this  answer  plaintiffs  filed  demur- 
rer, setting  forth  as  grounds  thereof  that 
the  territorial  board  of  equalization  was  not 
by  law  vested  with  authority  to  «Acertaln 
the  taxable  value  of  property  in  said  county 
of  Cbavee.  The  statutory  provisions  of  the 
territory  of  New  Mexico  with  reference  to 
the  assessment  and  taxation  of  property  are 
as  follows:  "Every  two  years,  there  shall 
be  elected,  in  the  same  manner  as  now  pro- 
vided by  law  for  the  Section  of  other  conn- 
ty  officers,  a  county  aasessOT  for  each  coun- 
ty in  this  territory.  His  duties,  powers  and 
compenaatlon  shall  be  such  as  are  now  or 
may  hereafter  be  prescribed  by  law."  "AH 
property,  not  exempt  by  law,  shall  be  subject 
to  taxation."  "Every  inhabitant,  of  full  age 
and  sound  mind,  shall  assist  the  assessw  In 
listing  all  property  subject  to  taxation  In 
this  territory,  of  which  he  Is  the  owner  or 
has  the  control  or  management.  *  *  *" 
"Tlie  assessor  is  required,  between  tbe  first 
day  in  March  and  the  first  day  In  May,  of 
each  year,  to  ascertain  the  names  of  all  tax- 
able inhabitants,  and  all  property  In  his 
county  subject  to  taxation.  To  this  end  he 
shall  visit  each  precinct  hi  the  county,  and 
exact  from  each  person  a  statement  in  writ- 
ing, or  list,  showing  separately:  AU  prop- 
erty belmglng  to,  claimed  by,  or  In  the  pos- 
sessioD  or  under  tbe  control  or  management 
of  such  person,  or  any  firm  of  which  such 
person  is  a  member,  or  any  corporation  of 
which  such  person  is  (K-esld^t,  secretary, 
cashier,  or  managing  agent;  the  county  in 
which  such  prc^erty  Is  situated,  or  In  which 
it  iB  liaUe  to  taxation;  a  description  by  legal 
suhdlvlsions.  or  otherwise,  sufilclent  to  iden- 
tify it  of  aU  real  estate  of  such  person  and 
a  detailed  statement  of  his  personal  prop- 
erty, lacludtng  average  value  of  merchandise, 
(or  the  year  ending  March  first,  amount  of 
capital  employed  In  manufactures,  number 
of  horses,  mules,  cattle,  sheep,  swine,  and 
other  animals."  "Such  list  must  he  veri- 
fied by  the  pwson  making  the  same."  "On 
or  before  the  first  Monday  in  March,  annu- 
ally, the  assessor  shall  make  out  an  assess- 
ment book  or  roll,  with  appropriate  head- 
ings, alphabetically  arranged.  In  which  must 
be  listed  all  the  property  in  tbe  county  sub- 
ject to  taxation.   Such  book  shall  contain 


the  names  of  the  persons  to  whom  the  prop- 
erty is  assessed,  with  the  several  species  of 
property  and  the  value,  as  hereinbefore  In- 
dicated, with  the  columns  of  numbers  and 
values  as  given  by  the  person  making  the 
retnrn,  as  fixed  by  the  asses8(H*8,  and  as  de- 
cided by  the  county  commissioners.  •  • 
"Any  person  dissatisfied  with  the  action  of 
the  assessor,  in  respect  to  any  assessment 
may  appeal  to  the  board  of  commissioners." 
"The  county  commissioners  of  each  county 
shall  constitute  a  Ij^oard  of  equalization  for 
the  revision,  correction  and  completion  of  the 
assessment  rolls.  Such  board  shall  hold  two 
regular  meetings  for  this  purpose.  In  each 
year,  at  the  court  house,  commencing  on  the 
iQrst  Monday  of  June  and  July.  It  shall,  at 
its  fiVst  meeting,  have  [tower  to  supply  omis- 
sions In  tbe  assessment  roll,  and,  for  the 
purpose  of  equalizing  tbe  same,  may  In- 
crease, diminish,  or  otherwise  alter  and  cor- 
rect any  assessment  or  valuation,  except 
where  such  valuation  Is  fixed  by  law.  In 
case  any  material  changes  are  made  by  tbe 
board  in  the  assessment  of  any  parson,  com- 
pany, or  corporation,  tbe  clerk  shall  Immedi- 
ateiy  notify  such  person,  company,  or  cor- 
poration, by  mall,  or  otherwise,  of  the  fact 
and  nature  of  the  change.  At  eltho:  of  said 
meetings,  said  board  sbaU  hear  appeals  and 
complaints  of  tlioee  dissatisfied  with  the  as- 
sessment by  tbe  assessor,  and  shall  decide 
tbe  same,  as  in  their  Judgment  Is  proper  and 
right.  Any  person,  company,  or  corporation, 
dissatisfied  'with  the  declsiou  of  said  board, 
may  appeal  therefrom  to  the  t^ rlt<HiaI  board 
of  equalization;  such  notice  of  appeal  shall 
state,  in  plain  and  concise  language,  the 
grounds  upon  which  said  appeal  is  made. 
The  territorial  board  of  equalization,  who 
are  hereby  Invested  with  full  power  to  act 
in  the  premises,  either  in  increasing,  dimln- 
Ishiug,  exempting,  or  otherwise  alt^ing  and 
correcting  any  assessment  or  valuation  so 
appealed  from,  except  valuations  fixed  by 
law,  shell,  on  or  before  the  second  Monday 
of  August  In  each  year,  and  at  such  time 
and  place  as  they  may  designate,  hear  and 
determine  said  appeal,  and  decide  the  same, 
as  In  their  Judgment  may  be  right  and  prop* 
er,  and  the  decision  of  said  territorial  I>oard 
of  equalization,  shall  be  conclusive  and 
final."  Comp.  Laws,  Sfi  772,  4018,  4022,  4032, 
4033,  4044,  4047,  4048.  Tbe  foregoing  suffi- 
ciently Indicates  the  procedure  for  the  as- 
sessment and  llatlog  of  property,  as  tbe  same 
shall  appear  on  tbe  assessment  rolls  of  tbe 
several  counties,  up  to  tbe  time  such  rolls 
come  before  the  territorial  board  for  the  pur- 
pose of  equalization.  The  statute  providing 
for  the  territorial  board  of  equalization,  and 
defining  its  powers  and  duties.  Is  as  follows: 
"The  governor  shall  appoint  with  the  con- 
sent and  confirmation  of  tbe  council,  one 
tax  payer  from  each  of  the  five  Judicial  dis- 
tricts to  constitute  the  territorial  board  of 
equalization;  such  tax  payers  to  represent 
and  be  of  the  different  leading  Industries  of 
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the  territory.  Soch  board  shall  not  have 
more  than  three  representatives  of  either  of 
the  great  pcdltical  parties."  "Soch  board 
shall  assemble  on  the  second  Monday  of  Jan- 
nary  lu  each  year  at  the  capital  for  the  pur- 
pose of  fixing  t^e  valuation  upon  all  prop- 
erty bdonglug  to  railroad,  tdegraph,  tele- 
phone and  sleeping  car  companies  doing 
business  within  the  territory  of  New  Mex- 
ico. *  •  •  The  valuation  upon  this  class 
of  property  finally  determined  and  fixed  by 
such  board,  shall  be  certified  by  the  secre- 
tary thereof  to  the  auditor  of  the  territory, 
whose  duty  It  shall  be  to  certify  the  same  to 
the  board  of  county  commissioners  of  the 
variona.  counties  in  which  the  above  men7 
tloued  class  of  property  may  be  located;  and 
such  assessment  and  valuation  wbefi  so 
made  and  certified  shall  be  final  and  binding 
upon  all  coimty  ofllclals  throughout  the  ter- 
ritory, and  they  shall  have  no  right  to  alter 
or  change   the  same   In   any  particular. 

•  •  "Said  board  shall  meet  annually 
on  the  second  Monday  of  September,  at  the 
capital,  as  a  board  of  equalization  and  ap- 
peal only.  It  shall  be  the  duty  of  the  au- 
ditor of  the  territory  at  anch  meeting  to 
furnish  said  board  with  the  assessment  roll 
of  each  county  of  the  territory  for  their  in- 
apection  and  examination,  for  the  pnrp<»ie 
of  ascertaining  the  rate  of  assessment  and 
valuation  of  property  therein,  and  whenever 
they  are  satisfied  that  the  scale  of  valuation 
has  not  been  made  with  reasonable  uniform- 
ity by  the  different  county  assessors,  the 
said  board  shall  adjust  and  equalize  the  said 
assessment  k^I  by  raising  or  lowering  the 
valuation  thereof  so  that  the  same  shall  be 
of  uniform  value  throughout  the  territory. 

•  •  *"  Comp.  Laws,  flfl  2634-2636.  At 
the  September  meeting,  1901,  of  the  territo- 
rial board  of  equalization,  while  sitting  at  the 
capltol  as  a  board  of  equalization.  It  adopted 
the  order  or  resolution  complained  of  and 
hereinbefore  set  forth,  whereby  it  increas- 
ed the  value  of  all  improved  real  estate  and 
all  stocks  of  merchandise  in  incorporated 
Tillages,  towns,  and  cities,  10  per  cent.,  and 
all  stocks  of  merchandise  outside  of  Incorpo- 
rated villages,  towns,  and  cities,  15  per  cent., 
of  the  assessed  valuation  thereof,  as  fixed 
and  returned  by  the  several  county  assess- 
ors of  the  territory. 

Freeman  &  Cameron,  for  plaintiffs.  E.  L. 
Bartlett,  Sol.  Gen.,  and  Gea  Frlctaard, 
Dist  Atty.,  for  defendant 

McMillan,  District  Judge  (after  stating 
the  (acts).  Was  it  In  the  power  of  the  board 
of  equalization  to  thus  increase  the  aggregate 
valuation  of  the  real  and  personal  property  of 
the  territory  above  the  aggregate  valuation 
as  returned  by  the  assessors  of  the  several 
counties?  "We  are  of  the  opinion  the  board 
had  no  such  power.  "Taxes  are  defined  as 
being  the  enforced  proportional  contribution 
of  pecBons  and  property,  levied  by  antborlty 


of  state,  for  the  support  of  government  and 
for  all  public  needs.  They  are  demanded  of 
the  cltlaen,  and  received  by  the  government, 
that  It  may  be  enabled  to  perfwm  its  essen- 
tial functions.  The  demand  is  founded  on  tbe 
reclprotMl  duties  of  protection  and  support 
existing  between  the  state  and  Its  cltlEeDs. 
Protection  of  life,  liberty,  and  property  Is  the 
citizens'  return.  The  sovereignty  of  the  state, 
within  Its  limits,  secures  their  enforceraetat. 
Their  levy  and  collection  Is  one  of  the  highest 
'  acta  of  supreme  power,  In  that  It  takes  the 
property  of  the  dtlzen  by  process  of  neces- 
sity more  or  less  summary,  and  bat  quasi 
judicial.  History  Is  full  of  its  abuses,  and 
our  statutes  and  decisions  show  with  what 
jealous  solicitude  and  care  the  power  has 
been  viewed  and  guarded.  The  power,  wher- 
ever found,  whether  In  constitution  or  statate, 
must  be  strictly  construed  by  the  Judiciary. 
The  genius  of  our  laws  has  stationed  the 
triple  guard  of  constitutional  limitation, 
statutory  r^ulatlon,  and  Judicial  interpreta- 
tion, for  the  protection  of  the  citizen.  Any 
inquiry,  therefore,  involving  the  legality  of 
an  assessment  or  tax  proceeding,  mnst  be  con- 
ducted with  reference  to  these  general  prin- 
ciples, keeping  in  mind  that  revenue  Is  essen- 
tial to  the  existence  of  the  state,  but  that 
their  assessment  and  collection  must  be  In  ac- 
cordance with  the  mode  prescribed  by  law, 
and  that  that  mode,  only,  is  essential  to  the 
preservation  of  the  rights  of  the  citizen." 
As  a  board  of  assessors,  the  territorial  board 
of  equalization  had  only  power  under  the  stat- 
ute to  assess  the  property  belonging  to  rail- 
road, telegraph,  telephone,  and  sleeping  ear 
companies,  doing  bnslness  within  the  terri- 
tory of  New  Mexico.  It  has  no  povrer  what- 
ever, under  the  statute,  to  assess  any  other 
property,  excepting  when  acting  on  appeals 
taken  from  the  boards  of  county  commission- 
ers of  the  several  counties  of  the  territory. 
At  the  time  the  resolution  in  question  was 
enacted,  the  board  was  sitting  as  the  terri- 
torial board  of  equalization,  for  the  purpose 
of  equalizing  the  assessments  of  the  several 
counties  of  the  territory,  to  ascertain  wheth- 
er or  not  the  scale  of  valuation  had  been 
made  with  reasonable  uniformity  by  the  sev- 
eral county  aasessora  and  with  the  view  of 
raising  or  lowering  the  valuation  lu  the  sev- 
eral counties  for  the  purpose  of  making  tbe 
same  of  uniform  value.  The  action  taken  by 
the  territorial  board  of  equalization,  in  tbe 
adoption  of  the  resolution  above  quoted,  had 
the  effect  of  Increasing  tbe  assessed  valuation 
of  the  property  in  the  territory  In  the  sum  of 
about  $1,000,000.  This  was  not  an  equalisa- 
tion of  the  assessments  made  by  the  several 
county  assessors.  It  was  a  vertical  raise  of 
$1,000,000,  above  the  aggregate  assessmenta 
made  by  the  several  assessors,  of  the  entire 
property  of  the  territory.  It  Is  true  the 
statute  provides  that  the  territorial  board  of 
equalization  shall  adjust  and  equalize  the 
said  assessment  rolls  by  raising  or  lowering 
the  valuatloo  thereof,  so  that  the  same  ahaU 
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be  of  uniform  value  throughout  the  territory, 
but  this  does  not  authorize  an  Increase  of  the 
entire  territorial  assessment  The  raising 
and  lowering  is  for  the  purpose  of  adjustment 
or  equalization,— Indeed  there  can  be  no  ad- 
justment without  both  a  raising  and  a  lower- 
ing. If  the  assessment  or  valuation  Is  found 
w  be  too  high  in  any  particular  county,  as 
compared  with  one  or  more  of  the  other  coun- 
ties, It  Is  lowered,  and  a  corresponding  raise 
of  an  equivalent  amount  Is  made  of  the  as- 
sessment or  valuation  ot  such  other  counties 
as  were  comparatively  lower  In  their  assess- 
ed valuation,  for  the  purpose  of  equalizing  the 
bniden  of  taxation  equally  between  all  of  the 
coonUes  of  the  territory.  The  territorial  board 
of  equalization  have  no  power  or  authority, 
under  the  statute,  to  Increase  or  diminish  the 
a^regate  assessment  of  the  several  county 
assessors  of  the  territory. 

The  term  "equalization"  has  an  accepted 
significance  throughout  the  entire  country. 
It  Ib  the  equalization  of  the  several  assess- 
ments made  by  the  county  assessors^  be- 
tween the  several  counties,  bo  that  the  ag- 
gregate amount  of  taxation  shall  be  imlform- 
ly  borne  by  the  several  counties.  If  It  18 
fotrnd  by  the  territorial  board  of  equalization 
that  the  assessed  value  placed  upon  the  prop- 
«ty  In  any  particular  county  is  below  a  just 
Talnation,  as  compared  with  the  other  coun- 
ties of  the  territory.  It  would  be  the  duty  of 
the  territorial  board  of  equalization  to  In- 
crease the  assessed  valuation  In  that  par- 
tieolar  county,  and  to  reduce  the  valuation 
In  one  or  several  or  all  of  the  other  coun- 
ties, by  a  sum  sufficient  to  equalize  the  as- 
sessed valuations  of  the  several  counties  of 
the  territory.  The  proposition  contended  for 
on  the  part  of  the  defendant  Is  that  the  ter- 
titorlal  board  of  equalization  is  authorized 
and  empowered,  not  only  to  equalize  the  ag-  * 
gregate  values  of  property,  as  returned  from 
the  rarious  counties  of  the  territory,  and 
brisg  them  to  a  commcm  standard,  but  that 
they  may  raise  or  diminish  the  aggregate 
Talnation  as  found  and  returned  by  the  sev- 
eral county  assessors  of  all  the  property  of 
tile  territory.  We  cannot  approve  of  this  con- 
tention. The  extracts  made  from  the  statute 
regulating  the  method  of  the  assessment  of 
property,  above  set.  forth,  clearly  Indicate 
how  dangerous,  and  how  much  at  variance 
with  the  settled  policy  of  the  law.  It  would 
be  to  permit  the  territorial  board  of  equaliza- 
tion to  Ijeeome  a  board  of  assessors,  with 
power  to  arbitrarily  raise  or  lower  the  aggre- 
gate assessments  of  the  several  county  as- 
sessors without  bearing  or  right  of  review  on 
the  part  of  either  individuals  or  counties. 
Statutes  levying  taxes  or  duties  on  subjects 
or  ctttrens  are  not  to  be  extended  by  Implica- 
tion beyond  the  clear  import  of  the  language 
ased,  nor  their  operation  enlarged  so  as  to 
emtoace  matters  not  specifically  pointed  out, 
although  standing  on  a  close  analogy.   V.  S. 

Wiggiesworth,  2  Story,  369,  Fed.  Cas.  No. 
18,600;  The  statutes  provide  for  an  election 
WP.-6 


Id  each  county  each  alternate  year  of  a  coun- 
ty assessor,  whose  duties  are  the  essential 
duties  of  an  assessor,  and  have  been  pre- 
scribed by  law.  There  Is  a  plain  Intention 
on  the  part  of  the  people  to  preserve  local 
control  over  the  valuation  of  their  property 
for  the  purposes  of  assessment  and  taxation; 
and  under  statutory  enactment  we  find  a 
complete  system,  with  well-defined  and  mi- 
nutely prescribed  rules  and  regulations, 
guarding  the  property  right  of  tbe  citizen,— 
guarding  equally  the  revenue  necessities  of 
the  stat^  acting  through  tbe  instrumentali- 
ties of  owners  and  the  assessors  chosen  ]fy 
the  electors  of  the  several  counties,  listing, 
valuing,  and  returning  taxable  property,  un- 
der the  sanction  of  an  oath;  all  for  tbe  one 
purpose  of  ascertaining,  determining,  and  flx- 
Ing  the  value  of  taxable  prc^rty  in  each 
county  of  the  state,  as  a  basis  of  taxation. 
The  only  exception  to  these  provisions  is 
the  assessment  of  property  belonging  to  rail- 
road, telegraph,  telephone,  and  sleeping  car 
companies,  by  the  territorial  board  of  equal- 
ization. The  taxing  machinery  of  tbe  terri- 
tory Is  so  devised  that  each  individual  has 
an  opportunity  to  be  heard,  and  has  a  right 
of  appeal,  not  only  to  the  county  commission- 
ers, but  to  the  t«Titorlal  board  of  equaliza- 
tion, whose  determination  on  sucb  appeals 
is  final.  Such  determination  could  only  he 
approved  of  on  the  theory  that  the  Individual 
property  owner  has  his  day  before  the  as- 
sessor, before  the  board  of  county  commis- 
sioners, and  before  the  territorial  board  of 
equalization,  and  lias  an  opportunity  to  pre- 
sent his  evidence  and  controvert  whatever 
statements  may  be  offered  on  the  part  of  tb^ 
assessor  or  county  commissioners  for  the 
purpose  of  sustaining  their  action.  1  Desty, 
Tax'n,  p.  4I>S,  says:  "Boards  of  equalization 
cannot  act  unless  specially  authorized.  Their 
jurisdiction  Is  special  and  limited,  and  must 
be  conferred  In  express  terms.  The  valua- 
tion of  the  assessors  Is  conclusive,  except 
when  otherwise  provided  by  statute.  When 
the  question  of  valuation  has  been  once  regu- 
larly referred  to  the  propw  board,  the  valua- 
tion of  that  tribunal  Is  final."  And  again,  at 
page  506:  "It  is  the  duty  of  the  state  board 
to  adjust  and  equalize  the  valuation  of  the 
real  and  personal  property  among  the  sev- 
eral counties,  with  the  View  of  api)ortlonlng 
equitably  the  burden  of  the  state  govern- 
ment. Although  the  power  to  determme  the 
valuation  of  taxable  property  Is  lodged  In 
the  assessors  and  boards  of  county  commis- 
sioners, yet  the  state  board  of  equalization 
may,  for  the  purpose  of  adjusting  and  equal- 
izing. Increase  the  aggregate  valuation  of  one 
county  and  decrease  that  of  another,  but  It 
has  no  power  to  Increase  the  aggregate  valu- 
ation above  the  valuation  as  returned  by  the 
clerks  of  the  several  coxmtles."  Burroughs, 
Tai'n,  at  page  235,  says:  "The  functions 
of  these  boards  are  twofold:  They  are  some- 
times Invested  with  the  powers  of  boards  of 
review.  In  addition  to  other  powers,  but  when 
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not  Invested  with  such  powers  their  duty  l8 
to  equalize  the  aasessmeiit  of  each  county, 
so  that  all  the  towns  of  the  county  may 
bear  the  burden  of  taxation  equally,  or  to 
equalize  the  assessment  of  the  counties,  so 
that  each  county  may  bear  Its  proper  propor- 
tion of  the  burden.  In  the  latter  case  It  Is 
called  'State  Board  of  Equalization.'"  In 
the  case  of  People  v.  Hadley,  76  N.  Y.  337, 
Mr.  Justice  Miller,  writing  the  (pinion  of  the 
court,  says:  "The  intention  of  the  statute 
evidently  was  to  vest  In  the  state  assessors 
a  supervtsioQ  over  the  acts  and  proceedings 
of  the  board  of  supervisors,  in  reference  to 
the  equalization  of  assessments,  and  thus 
prevent  Injustice  being  done  as  between  the 
several  towns  in  the  county.  Where  the 
valuation  was  too  high,  they  had  a  right  to 
reduce  it,  to  make  proper  deductions,  and  to 
add  to  other  towns  which  were  assessed  too 
low  the  amount  deducted.  •  •  •  The  as- 
aessor  has  full  power  and  authority  to  deter- 
mine that  one  town  has  suffered  Injustice, 
as  compared  with  the  others,  and  that  such 
town  should  have  a  deduction,  and  that  such 
deduction  should  be  placed  upon  the  other 
town  or  towns  which  had  not  been  fully  as^ 
sessed,  and  thus  all  the  towns  should  be 
equalized."  In  the  case  of  Gray  v.  Sttles,  6 
Okl.  455,  40  Pac.  1083,  Justice  McAtee,  writ- 
ing the  opinion  of  the  court,  says:  "The 
plain,  patent  meaning  of  the  word  equaliza- 
tion, as  here  used.  Is  to  take  the  average  as- 
sessment throughout  all  the  various  counties, 
upon  the  aggregate  amounts  ascertained  by 
the  assessors,  and  to  see  upon  these  rolls 
that  tlie  counties,  respectively,  stand  upon  tn 
equal  footing.  The  auditor  has  the  power  to 
equalize  the  dlCTerent  assessments  of  values 
from  the  various  counties,  constituting  the 
SRgregate  amount  of  property  In  the  terri- 
tory, but  has  not  the  power  to  raise  the  ag- 
gregate amount  of  all  the  property  in  the  ter- 
ritory." The  fact  that  the  tCTrltOTtal  board 
was  given  authority  to  "assess"  with  refer- 
«ice  to  the  property  of  corporations,  and  that 
It  was  excluded  as  to  all  other  property,  in 
reference  to  which  the  power  was  given  to 
"equalize,"  only,  would  Imply  the  scope  and 
power  with  which  the  legislature  Intended  to 
vest  the  territorial  board  of  equalization.  In 
the  case  of  Kittle  v.  Shervln,  11  Neb.  78,  7 
N.  W.  806,  the  court  said:  "The  city  coun- 
cil, sitting  as  a  board  of  equalization,  had  no 
power  to  raise  the  assessed  value  of  all  the 
property  assessed  in  said  city.  Such  rais- 
ing of  the  valuation  Is  not  equalizing  in  any 
sense."  In  the  case  of  Wells,  Fargo  &  Co. 
V.  State  Board  of  Equalization,  56  Cal.  194, 
where  the  statute  provided  that  the  state 
board  of  equalization  was  authorized  and 
empowered  to  Increase  or  lower  the  entire 
assessment  roll,  or  any  assessment  contained 
therein,  so  as  to  equalize  tbe  assessment  of 
the  property  contained  In  said  assessment  roll, 
and  to  make  the  assessments  conform  to  the 
true  value,  in  money,  of  the  property  con- 
tained In  said  roll,  the  supreme  court  held 


that,  the  boards  having  been  constituted 
upon  the  theory  and  for  the  purposes  of 
equalization,  they  could  not  Increase  or  lower 
tbe  entire  assessment  roll,  and  that  the  pro- 
vision thus  made  was  but  an  obscurity,  to 
be  disregarded  in  the  presence  of  the  duty 
with  which  alone  the  equalization  board  was 
charged,  namely,  the  duty  of  equallzatimi. 
In  the  case  of  State  v.  State  Board  of  Equal- 
ization (Mont.)  46  Pac.  266,  It  appears  that 
the  statute  authorized  the  state  board  of 
equalization  to  adjust  and  equalize  the  valu- 
ation of  taxable  property  among  the  several 
counties.  The  board  of  equalization  of  Mon- 
tana increased  the  aggregate  total  of  all  the 
values  of  property  of  the  several  counties  of 
the  state  something  over  ^,000,000.  In  this 
case  the  supreme  court  held  the  Increase  to 
be  void,  as  the  board  of  equalization  acted 
without  authority  of  law.  In  People  v.  Loth- 
rop,  3  Colo.  428,  It  appears  that  the  board  of 
equalization  was  required  to  ascertain  wheth- 
er tbe  '^valuation  of  real  estate  in  each  coun- 
ty bears  a  fair  relation  ot  proportion  to  the 
valuation  of  all  other  counties  of  the  state, 
and  on  such  examination  they  may  Increase 
or  diminish  the  aggregate  valuation  of  real 
estate  In  any  county  as  much  as  In  their 
Judgment  may  be  necessary  to  produce  a  just 
relation  between  all  the  valuations  of  real 
estate  in  the  state,  but  under  no  circum- 
stances shall  they  reduce  tbe  aggregate  valu- 
ation of  all  the  counties  below  the  aggregate 
valuation  as  returned  by  the  clerks  of  the 
several  counties."  Under  tlils  provision  It 
was  contended  that  the  board  had  power  to 
Increase  the  aggregate  valuation  of  the  real 
estate  and  personal  property  of  the  state 
over  and  above  the  aggregate  valuation  as 
returned  by  the  cl»ks  of  the  different  coun- 
ties; as  the  statute  prohibits  the  board  from 
decreasing  the  aggregate  valuation  of  all  tbe 
counties  below  tbe  aggregate  value  as  re- 
turned by  tbe  clerks  of  the  several  counties, 
the  power  to  increase  must  be  implied.  "A 
power  so  vast  and  Important,  Involving  the 
Integrity  of  constitutional  limitation,  cannot 
be  founded  on  an  implication  of  law.  A 
statute  In  derogation  of  tbe  rights  of  prop- 
erty, or  which  takes  away  the  estate  of  tbe 
citizen,  must  be  strictly  construed.  Sharpe 
V.  Spier,  4  HUI,  76;  Bloom  v.  Burdlck,  1 
Hill,  130,  37  Am.  Dec.  299."  The  court  says: 
"This  claim,  If  well  founded,  makes  them 
practically  a  board  of  assessors,  with  power 
to  fix  and  determine  values,  as  well  as  to 
adjust  and  equalize  valuations.  Xiooking, 
then,  to  the  provisions  of  the  constitution 
and  the  statute,  we  are  clearly  of  the  opinion 
that  tbe  power  to  fix  and  determine  the  valu- 
ation of  taxable  property  Is  lodged  both  In 
the  assessor  and  In  the  board  of  county  com- 
mlssoners  of  the  several  counties  of  the  state, 
and  that  when  they  have,  under  the  law, 
performed  this  duty,  and  exercised  this  pow- 
er, then  the  sum  of  the  valuations  of  the  sev- 
eral counties,  so  above  found,  must  be  taken 
as  the  aggregate  valuation  of  all  the  property 
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In  the  state,  and  Is  conclusive  and  final,  as 
against  the  state  board  of  equalization.  The 
state  board  ma^,  (or  the  purpose  of  adjust* 
log  and  equalizing,  Increase  the  aggr^ate 
ralmtlMi  of  one  county,  and  decrease  the 
aggregate  valnatlMi  of  anottaw,  but  they 
have  no  povar  to  Increase  the  sum  of  all  the 
Tslnations  <hC  the  sereral  counties  of  the 
■tat&  That  aggregate  ralnatton  has  been 
found  for  them,  and  fixed  by  the  authority 
and  In  the  mode  prescribed  by  lav.  Th:s 
Tiew  Is  not  only  sancticmed  by  the  torce  of 
the  general  pcoTlBions  of  tbe  statute,  con- 
strued as  a  whole,  but  also  by  the  phrase- 
(dogy  of  the  sections  under  consideration. 
The  board  Is  to  adjust  and  equalize  the  talu* 
atlML  ThlB  tenn  *nlaatlon*  here  Imports 
values  already  estimated,  and  must  be  re- 
ferred, for  the  measure  of  Its  force  and 
meaning,  to  the  mode  prescribed  by  law  for 
estimating  and  fixing  vfduatlons.  The  ag- 
gr^te  material  with  which  the  board  can 
deal  Is  thus  limited;  they  maj  adjust  and 
equalize  it  among  the  several  counties,  but 
th^  cannot  add  to  Its  volume."  The  decl- 
aim of  the  sn^eme  court  of  New  Mexico,  In 
the  case  of  Territory  r.  First  Nat  Bank,  <t5 
Pac.  172,  Is  not  In  isny  mann«'  In  c<Hifiict 
wltii  the  rule  here  laid  down  that  the  terrl- 
tnlal' board  of  equalization  has  no  power  or 
antliority  to  Increase  or  decrease  the  aggre- 
gate assessed  values  of  the  property  of  the 
tsiTlttny  as  returned  bjE  the  several  county 
assnsora.  The  extent  to  which  fliat  decl- 
rion  gom  la  to  the  ^ect  that  In  ttie  matter 
of  the  capital  stock  of  the  banks  of  the 
territory  tbe  board  of  equalization  had  the 
power  to  equalize  the  bank  >b>ck  of  all  tbe 
banks  ot  the  territory,  so  as  to  secure  tea- 
sooaMe  uniformity  In  the  valuation  and  as- 
sessment of  that  clasa  of  property.  It  does 
not  appear  in  that  case  tliat  tbe  aggregate 
value  of  the  assessmwt  of  the  property  of 
the  territory  was  either  increased  or  de- 
creased by  sucb  change.  A  reading  of  the 
opinion  would  Indicate  that  the  action  of  the 
tetrltorlal  board  ot  equalization  had  the 
effect  of  increartng  the  assessed  value  of 
some  of  the  bank  stock,  and  of  decreasing 
tbe  assessed  value  of  others,  as  returned  by 
tbe  several  county  assessors.  In  other  words, 
tb^  made  a  uniform  assessm^t  of  all  bank 
stock  throughout  tbe  territory,  on  the  basis 
of  00  per  cmt.  at  the  par  ,valne  thereof.  The 
action  of  flie  board  of  eqnallzatlfm  bad  no 
fnrth«r  effect  than  to  make  the  scale  of  valu- 
ation upon  bank  stock  uniform  throughout 
tte  tmitory. 

It  follows,  tborefore,  that  tiie  action  of 
tbe  tenrltorial  board  of  equalization.  In  oi^ 
deriii«  an  Increase  of  10  per  cent  upon  stocks 
of  merctuindlse  and  improved  real  estate  In 
faicorporalxd  cities,  towns,  and  villages,  and 
of  15  per  cent  on  stocks  of  merchandise  out- 
side of  Incorporated  cities,  towns^  and  vil- 
lages, was  without  authority  of  law,  and  is 
therefore  void  and  of  no  effect 

The  donnrrer  of  ^aintifte  to  defendant*! 


answor  hoehi  sufficiently  raises  the  legal 
question  as  to  the  power  of  the  lx>ard  to  In- 
crease the  aggregate  assessment  of  the  en- 
tire property  of  tbe  territory,  as  returned  by 
tbe  several  county  assessors,  and  is  there- 
fore sustained.  v 

Where  public  functionaries,  Individuals,  or 
corpcH^tloas  have  power  to  act  but  proceed 
in  an  irregular  manner,  or  unlawfully,  equity 
win -not  ordinarily  interfere;  but  If  they  de- 
part from  the  power  vested  in  them  by  law, 
or  assume  a  power  over  property  not  given 
by  law,  they  are  not  acting  within  the  scope 
of  their  authority,  and  such  unauthorized 
acts  may  be  enjoined,  as  where  taxes  have 
been  levl^  without  authority.  Town  of 
Alboqilerque  v.  Zelger,  5  N.  U.  674,  27  Pac. 
315.  Courts  always  have  and  always  must 
arrest  any  attempt  to  enforce  the  collection 
of  a  tax  when  It  is  apparent  ttiat  the  power 
to  do  so  was  not  originally  and  dearly  vested 
In  the  taxing  power.  Baton  Waterworks  Co. 
V.  Town  of  Baton,  9  N.  M.  70,  49  Pac.  898. 

An  Injunction  is  granted,  restraining  the 
treasurer  and  ex  officio  collector  of  Chaves 
coupty  from  extending  any  additional  assess- 
ments upon  the  tax  roils  of  said  county,  and 
from  collecttaig  or  attempting  to  collect  any 
part  of  any  additional  assessment  made  or 
directed  In  pursuance  of  the  order  or  resolu- 
tion of  the  territorial  board  of  equalization, 
adopted  by  such  board  in  the  month  of  8ep- 
tember.  1001,  and  an  order  to  ttiat  effect  may 
be  prepared  and  entered  by  the  piaintifls 
herein. 


m  Moot.  110) 

POBTEH  et  al.  v.  INI>USTBIAI»  FBINTINO 
CO. 

(Supreme  Oourt  of  Montana.  Jan.  8,  1902.) 
On  motion  for  rehearing.  Modified. 
Fmr  former  opinion,  see  66  Pac.  830. 

MILBUBN,  J.  Tbe  plaintllfs  have  sub- 
mitted a  motion  for  a  rehearing  of  this  case, 
which  was  decided  by  this  court  on  the  0th 
day  tit  Deconber,  1001;  and,  after  consider- 
ing the  pame^  we  are  of  tiie  opinion  that  the 
general  result  reached  In  the  original  oplnlw 
is  correct  Our  a'ttentlon  having  been  called 
to  the  fiact,  however,  that  the  findings  of  the 
referee  In  favor  of  the  plaintiffs  were  con- 
ceded to  be  correct  and  that  three  of  tbe 
counterclaims  of  the  d^endant  were  prop- 
orly  allowed  by  the  district  court  It  finding 
for  the  defendant  for  the  amounts  claimed 
therein  to  be  due,  we  think,  under  these  cir- 
cumstances, that  the  order  of  afOnnance  is 
too  broad,  and  should  be,  and  now  is,  modi- 
fled  to  read  as  foUows:  "Tbe  cause  is  re- 
manded, with  direction  to  the  district  court 
to  cause  to  be  entered  an  order  granting  the 
defendant's  motion  for  a  new  trial  In  so  far 
only  as  are  Involved  the  mattera  presented 
by  the  counterclaims  other  than  the  three 
Included  In  the  judgment  with  leave  to  de- 
fendant to  amend  Its  answ^." 
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Remanded,  with  direction  to  the  court  to 
proceed  as  above  ordered.  Modified  and  af- 
firmed. 

BBANTLT,  0.  J.,  and  PIGOTT,  J.,  concur. 


(»  WMb.  368) 

UcMHiLAN  T.  OETT  OF  TAOOMA. 
(Snpreme  Omrt  of  Waehington,   Not.  26, 
WOl.) 

TAXA-nON—OSNRRAIj  TAXKS-SALB  OF  LANDS 
— OBNBRAL  TAX  UBN-PRIORITT— BTAT- 
VTB8-0ITT  ASSESSHKNTS. 

1.  The  word  "tax,"  as  nsed  in  Amendatoir 
Bermue  Lav  189U,  p.  302,  8  20,  declaring  that 
the  holder  of  a  general  tax  certifipate,  before 
bringing  an  action  to  foreclose  the  lien,  shall 
"pay  the  taxes  that  have  accmed  on  the  prop- 
erty," does  not  include  aBseBsments  for  Btreet 
improremeuts. 

2.  The  term  "special  tax,"  as  used  in  Laws 
18&7,  p.  102,  f  68,  declaring  .that  no  tax  ex- 
cept a  "Bpeclal  tax"  shall  be  extmded  on  the 
tax  rolls  until  the  property  xaluations  are 
equalized  by  the  state  board  of  eqaalizatloo, 
applies  to  such  taxes  as  are  leried  in  the  same 
manner  as  general  taxes,  such  as  school  and 
road  taxes,  and  does  not  refer  to  or  include 
assesHinentS  for  municipal  improTementa.  ■ 

3.  A  contention  that  from  the  use  of  the 
words  •'person  or  authority,"  in  Iaws  1897,  p. 
174,  {  70,  declarinfc  that  the  person  or  au- 
tKority  who  shall  collect  or  receWe  taxes  shall 
give  a  certificate  that  such  taxes  have  been  so 
paid,  it  is  to  be  inferred  that  some  person  other 
than  the  county  treasurer  is  to  receive  pay- 
ment, and  hence  such  statute  impliedly  re- 
quires payment  of  city  assessments  for  street 
improT^ents  to  the  city  treasurer,  who  is 
"such  authority,"  cannot  be  sustained. 

4.  Laws  1891,  p.  316.  S  93,  declares  that  a 
general  tax  lien  shall  have  priority  over  any 
recognizance,  mortgage,  judgment,  deed,  or  oth- 
er obligation;  and  Laws  1897,  c.  SI,  11,  relat- 
ing to  the  foreclosure  of  city  tax  liens,  dedacee 
that,  when  time  for  redemption  from  a  sale  for 
nonpayment  shall  have  expired,  the  treasurer 
shall  execute  a  deed  to  the  person  entitled  un- 
der the  law,  which  deed  shall  convey  the  en- 
tire title  to  the  property  stripped  of  all  prior 
liens  excepting  unpaid  installments  and  gen- 
eral taxes.  Held,  that  a  hen  for  general  taxes 
was  prior  and  superior  to  a  Hen  for  unpaid  city 
assessments,  and  the  owner  of  such  lien  was 
entitled  to  foreclose  it  without  first  iwyiug  the 
city  the  amount  of  city  assessments  against  the 
property. 

Appeal  from  supwlOT  conrt,  Plwcd  county; 
W.  H.  Snell,  Judge. 

Action  by  T.  F,  McMillan  against  the  city 
of  Tacoma  and  another.  From  a  Judgment 
In  favor  of  plaintiff,  defmdant  city  appeals. 
Affirmed. 

William  P.  Reynolds  and  Bmmett  N. 
Packer,  for  apiteUaiit.  F.  Oainpb^,  for  re- 
spondent. 

HADIJ2Y,  J.  Itespondoit  Is  the  owner  of 
a  general  tax  certificate  of  ddlnquency  Is- 
sued by  the  county  of  Pierce  tor  delinquent 
taxes  upon  certain  real  estate  In  said  county 
for  the  year  1895.  In  addition  to  the  amount 
paid  for  the  certificate,  he  alao  paid  the  de- 
llnqnent  taxes  upon  sale  property  for  subse- 
quent years,  and  thereafter  commenced  this 
sun  to  foredose  his  Ilea  under  said  certifi- 


cate, and  made  the  owner  of  the  pr<^>ertx 
and  the  a^^Uant,  the  city  of  Tacoma,  par- 
ties defendant  In  the  suit  The  city  of  Ta- 
coma answered  the  complaint,  and  alleged 
facts  showing  the  existence  of  a  street  as- 
sessment lien  In  Its  favOT  upon  the  same 
proiperty,  and  asked  that  the  respondent  be 
denied  Judgment  for  bis  tax  Hen  nnless  he 
should  first  pay  or  tender  to  said  city  tb« 
full  amount  of  said  street  assessment  Hen. 
To  said  answer  the  respcmdent  demurred, 
and  the  demurrer  was  by  the  court  sus- 
tained. AM>ellant  duly  excepted  to  said  rul- 
ing of  the  court,  elected  to  stand  upon  Its 
said  answer,  and  refused  to  further  plead. 
Th»*earter  judgment  was  Altered  establish- 
ing respondent's  tax  Hen  as  enperlor  to  all 
other  liens,  and  particularly  declaring  tbe 
I  u  of  the  appellant  for  street  assessmeirts 
as  JunlOT  and  inferiw  to  the  general  tax 
lien.  From  said  Judgment  the  dty  of  Ta^ 
coma  has  appealed. 

Appellajifs  contention  is  that,  before 
spondent  is  entitled  to  Judgment  foreclosing' 
his  Hen,  he  Is  required  to  "pay  all  taxes  that 
have  accrued  on  the  property,"  as  provided 
by  section  20,  page  3^  of  the  ammdatory 
revenue  law  -  of  1899,  -  and  that  the  word 
"taxes,"  as  th«re  used,  means  local  aasees- 
meuts  as  well  as  gmeral  taxes.  In  support 
of  the  above  position  our  attention  is  direct- 
ed to  certain  portions  of  the  revenue  law, 
and  from  certain  wwds  used  It  Is  argued 
that  the  legislature  meant  to  Include  local 
assessments  in  the  i>rovlslon  above  men- 
tioned. Our  attention  Is  first  directed  to 
section  58,  p.  162,  Laws  1897,  and  particu- 
larly to  the  proviso  at  the  close  of  said  sec- 
tion, which  reads  as  follows:  "Provided, 
that  no  taxes,  except  special  taxes,  shall  be 
extended  upon  the  tax  rolls  until  the  pro^ 
erty  valuations  are  equalized  by  the  state 
board  of  equallzatlcm  for  the  purpose  of  rais- 
ing the  state  revenue."  It  Is  urged  that  the 
WM-ds  "special  taxes"  here  uaed  must  refer 
to  local  as8essm»its.  We  agree,  however, 
with  respondent's  contention  that  the  words 
used  refer  ito  special  taxes  levied  after  tbe 
manner  of  geno^l  taxes.  Our  laws  permit 
special  taxes  to  be  levied  for  school  and 
road  purposes.  They  are  levied  as  so  many- 
specified  mills  upon  the  dollar  upon  all  the 
taxable  property,  real  and  personal,  within 
a  given  district.  They  are  certified  to  the 
county  auditor  tbe  local  authorities,  ex- 
tended upon  the  conuty  tax  rolls,  and  col- 
lected by  tbe  county  treasurer  In  the  same 
manner  as  goieral  taxes.  Whatever  may  be 
said  as  to  the  ivactlcal  opo-atlcm  of  the  ex- 
ception In  the  proviso  Invoked  by  ai^ellant 
when  i^iplled  to  special  taxes  of  the  classes 
we  have  indicated,  we  believe  that  It  was 
so  Intended,  and  was  not  Intended  to  refer 
to  tbe  local  street  assessments,  which  hi- 
Tolve  a  subject  not  thm  being  considered 
by  the  legislature. 

It  is  snggested  that  the  rev«iue  law  will 
not  be  construed  as  ignwlng  local  aasess- 
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ments  unless  It  clearly  appears  that  such 
was  the  intenUon  of  the  legislature,  and  in 
support  of  the  position  that  .it  was  not  the 
iDteation  to  exclude  such  assessmrats  from 
tlie  consideration  here  Involved  we  are  fur- 
tier  referred  to  section  79,  p.  174,  Laws 
1897.  The  following  portion  of  the  sectiMi 
is  particularly  cited,  to  wit:  "The  perscm 
or  authority  who  shall  collect  or  receive  the 
same  shall  give  a  certificate  that  such  taxes 
have  been  so  paid."  From  the  use  of  the 
words  "person  or  authority"  appellant  draws 
the  inference  that  the  owner  of  the  property 
who  seeks  to  redeem  Is  required  to  pay  out- 
standing and  unpaid  taxes  and  assessments 
to  some  one  other  than  the  county  treasurer, 
and  tbat  in  this  instance  It  refers  to  the  city 
treasurer  as  the  one  authorized  to  receive 
payment  of  street  assessments.  We  think 
the  section  cannot  be  so  construed.  The  lan- 
guage refers  only  to  taxes,  no  piention  being 
made  of  special  assessments;  and  such  an 
Infneuce  Is  too  remote  to  be  entertained. 
Frequent  reference  Is  made  by  conns^  to 
the  use  of  the  word  "assessments"  In  the 
rermue  law,  and  it  Is  urged  that  the  term 
refers  to  local  assessments.  We  think  such 
was  not  the  Intention.  The  subject  under 
consideration  Is  that  of  general  taxation. 
The  title  of  the  act  of  1897  Is,  "An  act  to  pro- 
vide for  the  assesamrat  and  collection  of 
taxes  In  the  state  of  Washlngtcsi"  (Laws 
1807.  p.  136).  The  act  of  1809  1b  simply 
amendatoT  of  the  act  of  1897.  Bvery  de- 
tail of  the  revenne  statutes  relates  to  the  as- 
sessmat,  levy,  and  collection  of  general 
taxes  upon  all  property,  real  and  personal, 
vhlcA  Is  not  specially  declared  as  exempt.' 
The  theory  upon  which  general  taxation  pro- 
ceeds Is  entirely  distinct  from  that  of  local 
aBsetsments.  Cieneral  taxation  is  sought  to 
be  afwced  againat  all  dasBes  of  property 
upon  an  ad  valorem  basis,  while  local  as- 
Bessments  are  limited  to  real  prop^ty  with- 
hi  a  given  district,  and  are  based  entlrdy 
lipon  tiie  theory  of  special  benefit  Xxy  whl<A 
the  value  of  property  la  enhanced  In  excess 
of  the  general  good.  Genial  taxation  Is  en- 
foiced  to  texve  the  necessary  purposes  o£ 
govnumen'^  vhlle  local  aBaeBameatB  are 
Oiforced  to  serre  mere  local  convenience, 
and  for  the  additional  benefit  of  private  prop- 
erty hidden.  These  differences  have  made 
It  neceasary  to  recognize  taxation  and  local 
usessments  as  dtstlnct  snbjects,  and,  mi' 
less  a  general  revalue  law  contains  provl- 
ilofu  which  clearly  are  lnt«ided  to  relate, 
to  local  asseumoits.  It  must  be  held  that 
tbey  are  not  bicluded  within  the  operation 
of  the  law.  We  find  nothing  hi  onr  revenue 
bv  which  eonvlnceci  ns  that  It  was  the  In- 
toitlon  of  the  legislature  to  extend  Its  pro- 
visions to  local  Bssessmeots.  Appellant's 
contention  tbat,  before  a  fcnreclosure  can  be 
bad  upon  a  delinqnent  tax  certificate,  pay- 
ment must  be  made  not  only  of  other  delln- 
V«^t  general  taxes,  but  also  of  street  as- 
senment  liens,  is  in  confilct  with  the  spU-it 


of  our  revenue  law  as  It  has  existed  for 
years.  Section  93,  p.  316,  Laws  1801,  con- 
tains the  following:  "The  ^1d  lien  shall 
have  priority  to  and  shall  be  fully  paid  and 
satisfied  before  any  recognizance,  mortgage, 
Judgment,  debt,  obligation  or  responsibility 
to  or  with  which  said  real  estate  may  be- 
come charged  or  liable."  Stronger  language 
could  not  be  employed  to  declare  the  gen- 
eral tax  lien  paramount  over  every  other 
possible  lien  or  burden  to  which  property 
may  be.  subjected.  The  identical  language 
above  employed  has  been  carried  forward 
into  subsequent  statutes,  and  is  found  in  the 
following  Session  Laws:  Laws  1893,  p.  358, 
S  79;  Laws  1805,  p.  516,  $  19;  Laws  1897, 
p.  174,  S  78.  There  has  been  no  repeal  or 
modification  of  the  statute  as  it  was  left 
In  1897.  and  the  same  is  now  the  law.  Un- 
der that  declaration  of  the  legislature  it 
must  be  held  that  the  holder  of  a  delinquent 
general  tax  cei-llflcate  is  not  required  to  pay 
local  street  assessment  Hens  before  he  can 
proceed  to  foreclose  and  sell  under  his  gen- 
eral tax  lien.  He  Is  entitled  to  a  decree  es- 
tablishing his  tax  lien  as  paramount  and  su- 
perior to  all  other  liens  or  charges  against 
the  property. 

As  a  farther  assmnnce  of  the  Int^t  and 
policy  of  the  legislature  npon  this  subject, 
we  refer  to  cbaptw  51  of  the  Session  Laws 
of  1897.  The  subject  of  the  act  relates  to 
a  method  for  foreclosure  and  sale  for  street 
assessment  liens  In  cities  of  the  first  class. 
The  method  outlined  Is  not  made  mandatory, 
but  dtles  of  the  first  class  may  follow  It  at 
their  optiwi,  or  may  pursue  any  existing 
charter  method.  TTnder  the  plan  outlined 
in  this  statute,  the  lands  are  sold  through 
the  connty  treasurw,  and  redemption  from 
such  sales  may  be  made  as  provided  by  law 
for  redemption  from  sales  on  execution,  ex- 
cept that  the  treasurer  performs  the  duties 
ordinarily  pu^ormed  by  the  sheriff  In  re- 
d«nptI<Hi  from  execution  sales.  Section  11 
of  the  act  is  as  follows:  "When  the  time 
for  redemption  shall  have  expired,  the  treas- 
urer 8|iall  execute  a  deed  to  the  p»«on  enti- 
tled under  the  law,  which  deed  shall  be  con- 
clusive of  all  things  pertaining  to  any  and 
all  of  the  prior  proceedhigs,  and  convey  the 
entire  title  to  the  proi)erty  therein  described, 
stripped  of  all  priw  ll«is  or  claims,  except- 
ing unpaid  Installmoits  and  general  taxes." 
Thns  Oie  legislature  opressly  provided  that 
the  sale  for  street  assessments  should  con- 
vey the  entire  title  stripped  of  all  prior  liens 
or  claims  "except  unpaid  Installments  and 
general  taxes,"  thereby  unmistakably  mak- 
ing the  general  tax  Hen  siqierlor  to  the  street 
assessment  lien.  This  policy  of  the  legl^- 
ture  Is  not  only  wise,  but,  in  the  nature  of 
things.  Is  necessary.  In  order  that  the  exist- 
ence and  continuation  of  government  may 
not  be  Imperiled.  The  state  and  Its  subcn^- 
nate  munlclpalltlefl  caimot  exist  withont  the 
collection  of  public  revenue,  and  serious  con- 
fusion would  result  if  the  U&i  of  taxes  lev- 
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led  for  that  purpose  should  be  made  inferior 
to,  or  equal  with,  local  assessments  or  other 
liens.  • 

We  think  the  jud^ent  of  the  lower  court 
ires  right  and  It  Is  therefore  affirmed. 

RKAVIS,  C.  J.,  and  FULLERTOM,  DUN- 
BAB,  ANDERS,  MOUNT,  and  WHITE,  JJ., 
concur. 


(U  Wuh.  SES) 

BAUSBIAN  r.  GAMEBON  et  bL 

(Snprrane  Court  of  Wafthington.    Not.  20, 
1901.) 

PEAUDULBNT  CONVBTANCE-BVIDENCB^- 
VBRDICT— APPEAL. 

Where  a  judgment  debtor  assigns  his  in- 
terest in  a  claim  for  f9,000  to  his  associate 
for  a  recited  consideration  of  "one  dollar  and 
other  valuable  considerations,"  and  on  the  trial 
of  issues  as  to  the  good  faith  of  the  assignment 
neither  of  the  principals  was  sworn,  and  the 
oal?  witness  is  the  attomer  who  acted  for 
them,  and  his  admissions  jusnl^  the  verdict  for 

Elaintiff,  the  jndgmrait  entered  thereon  should 
c  affirmed. 

Appeal  from  '  Bupertcur  court.  Sp(Aane 
county;  William  McD<mald,  Judge. 

Action  by  Frederick  Bausnum,  as  receiv- 
er, against  SoL  Camwon,  defendant,  and 
tbe  lie  Boi  Mining  &  Smelting  Oompany, 
garnishee.  From  a  Judgment  for  plalntilt 
the  defKidant  and  garnishee  appeaL  Af- 
firmed. 

Heybiim,  Price.  .Heyburn  &  Doherty  and 
Lewis  &  Lewis,  for  appdlants.  Samud  R. 
Stem,  for  respondent 

FUliLERTON,  J.  In  March,  1896,  the 
respondent  Bauaman  recovered  a  judgment 
in  the  superlw  court  of  Spottane  county 
against  the  aiqE>dlant  Solomon  Cameron,  and 
In  May,  1898,  caused  an  afHdavlt  of  gar- 
nishment to  be  filed  in  that  court,  averring 
therein  that  the  Le  Bol  Mining  &  Smelting 
Company,  a  corporation,  was  Indebted  to 
Cameron,  and  had  property  in  its  posses- 
don  and  under  Its  control  belcmglng  to  him. 
A  writ  of  garnishment  was  issued  thereon 
and  duly  served  upon  the  judgm^t  debtor 
and  the  corporation,  to  which  they  answcov 
ed,  putting  in  issue  the  avmnents  of  the 
affidavit.  On  the  Issues  thus  made  a  trial 
was  had  befwe  a  Jury,  resulting  In  a  verdict 
and  Judgment  for  the  plaintttf  In  the  writ, 
the  respondent  here.  From  this  Judgment, 
the  Judgm«it  debtor  in  the  principal  action 
and  the  garnishee  defendant  appeal  to  this 
court 

It  is  assigned  as  error  that  the  evidmce 
was  Insufficient  to  Justify  the  verdict.  It 
appeared  from  the  evidence  that  Cameron 
and  one  Bye  had  constructed  for  the  Le  Rol 
Mining  &  Smelting  Company  a  smelter 
plant,  at  Nortliport,  Id  tbe  state  of  Washing- 
ton, and  on  April  S,  1898,  claimed  a  bal- 
ance due  therefor  of  some  ^,475.28.  On  the 
latter  date,  which  was  prior  to  the  service 
of  tbe  writ  of  garnishment,  Cameron,  tar 


the  recited  consideration  of  "one  dollar 
•  •  •  and  other  valuable  considerations," 
assigned  to  Bye  all  his  right  title,  and  in- 
terest In  the  claim.  The  good  faMh  of  this 
assignment  was  the  question  at  Issue  on 
the  trial  of  the  garnishment  proceedings. 
While  the  evidence  on  the  question  is  some- 
what meager,  we  are  unable  to  say,  after 
a  careful  examination  of  the  enth?e  record, 
that  there  was  no  substantial  evidence  upon 
which  to  base  a  verdict  The  good  or  bad 
faith  of  a  transaction  of  this  kind  can  rarely 
ever  be  proven  by  direct  evidence.  Such 
must  be  gathered  from  all  the  circumstan- 
ces surrounding  It.  Here,  neither  of  the 
principals  testified,  and  the  case  was  rested 
upon  the  evidence  of  an  attorney,  who  de- 
rived his  knowledge  while  acting  as  attor- 
ney for  the  parties  to  the  transaction.  His 
admissions,  when  taken  with  the  surround- 
ing circumstances,  seem  to  us  to  make  a 
case  from  which  the  jury  may  well  have 
found  that  the  assignment  was  made  for  the 
purpose  of  putting  the  claim  beyond  the 
reach  of  the  creditors  of  Cameron.  This 
being  80,  the  Judgment  must  be  affirmed, 
and  It  Is  80  ordered. 

BEAVIS,  C.  J.,  and  DUNBAB,  ANDEBS. 
and  WHITE,  JJ.,  concur. 


(»  WMh.  IH) 

STATE  V.  SMITH  et  aL 

(Supreme  Court  of  Washington.    Nov.  25, 
1901.) 

*  BOBBBRT  —  PROSECUTTNO  WITNBSS  —  OOHPB. 

TBNCY— DECLARATIONS-RES  OB6T.<&~Cas:D- 
IBILITY— OBJECTIONS  TO  SUFFICIENCT. 

1.  Where  the  prosecutiag  witness  was,  on  the 
day  of  the  rendition  of  a  verdict  of  conviction, 
adjudged  insane,  the  court  on  review,  cannot 
consider  his  testimony. 

2.  Defendant's  motion  for  the  direction  of  a 
verdict  of  not  guilty  on  the  ground  of  the  io- 
aufflciency  of  toe  state's  case  raises  no  objec- 
tion to  the  incompetency  or  immateriality  of 
the  evidence. 

3.  Evidence  of  statements  of  the  person  rob- 
bed, made  within  a  short  time  after  the  alleged 
crime,  is  admissible  as  a  part  of  the  res  gestae. 

4.  Where  the  prosecuting  witness  was,  on 
the  day  of  the  rendifion  of  the  verdict  adjud- 
ged insane,  his  declarations  made  two  months 
before  should  not  be  excluded,  there  b^ng 
nothing  to  indicate  that  he  was  not  then  .per- 
fectly sane. 

Am>eal  from  snperlw  court,  Skagit  county; 
Qeo.  A.  Joiner,  Judge. 

CSiarles  Smith  and  another  were  JolnOy 
convicted  of  robberr,  and  appeal.  Affirmed. 

J.  O.  Wangh,  for  appellants.  M.  P.  Hurd, 

for  the  State. 

HADLET,  J.  Appellants  were  Jointly  char- 
ged with  the  crime  of  robbery,  alleged  to 
have  been  committed  by  forcibly  and  feloni- 
ously taking  from  the  person  of  one  Olsen  $14 
In  lawful  money  of  the  United  States.  A  tri- 
al was  had,  rrsultlng  In  a  verdict  of  guilty 
as  to  both  defendants.    A  motion  for  new 
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ttlil  Interpoaed  by  aiipdlants  ms  orerruled, 
and  Jadgment  was  theceatter  entered  upon 
tbe  Todict  ct  the  J1117,  hy  the  tenmi  of  which 
tbe  aroeUonts  were  eadi  sentenced  to  serve 
temu  In  the  state  penitentiary;  the  term  of 
qniellant  &nith  being  three  years,  and  that 
of  Keyes  being  two  years  and  six  months. 

It  is  assigned  as  error  tiiat  the  court  de- 
ided  the  motion  for  a  new  trial.  At  the  time 
of  the  trial  the  prosecatli^  wltnes.  Olsen,  to 
file  snrprlse  of  both  the  state  and  defense,  ap- 
peared to  be  in  a  state  of  mental  collapse. 
His  testimony,  as  appears  by  the  record,  la 
of  no  Talue  whatever  as  being  In  suj^rt  of 
the  t&ctB  alleged  In  I3ie  Information.  He  was 
unable  to  Identic  either  of  the  appellants 
with  any  d^ree  of  certainty  as  being  persons 
be  bad  ever  seen  before.  He  was  not  able 
to  testify  that  a  robbery  had  been  commit- 
ted.  Tbe  fcdlowlng  appears  In  the  record  of 
bis  direct  examination:  "Question.  Did  you 
hare  some  money  tahen  aWay  from  you  avec 
there,  Edward?  Answo:.  I  don't  know.  It 
may  be.  I  guess  I  had  some  mcmey  In  my 
IKK^et  I  spent  tt  Q.  Do  yon  rememb» 
bow  modi  mon«y  yon  had?  A  No,  I  don't 
nmember.  ,  I  ISiInk  It  was  somewhere  around 
flftjr  cents,  or  something  IJke  that  Q.  The 
nxmey  was  all  gone?  A.  I  bdleve  sa"  Tbe 
record  shows  that  on  the  same  day  the  ver- 
diet  of  the  jnry  was  returned  tiie  prosecuting 
Mtnesi  was  duly  adjudged  to  be  an  Insane 
pawn,  and  was  committed  to  the  asylum  for 
the  Insane.  It  Is  manifest,  therefore,  that  he 
was  labcHlqg  under  the  same  disability  when 
he  was  upon  the  witness  stand,  and  be  was 
tat  that  reason  an  Incompetoit  witness.  His 
testimony  must  tiierefore  be  entirely  ellmlnat- 
ed. 

The  state  Introduced  another  witness,— one 
Winkler,— who  testified  that  on  the  day  of 
the  alleged  crime  he  was  employed  as  a  sec- 
thm  foranan  on  the  line  of  the  Seattle  &  In- 
ternatkmal  Railroad;  that  Olsen  came  along 
tbe  track  wtaere  tbe  witness  was  In  charge  of 
Us  men.  and  told  the  witness  that  he  bad 
been  drinking  with  two  men  the  night  before, 
and  he  was  afraid  they  would  take  bis  mon- 
V,  that  Olsen  described  tiie  appearance  of 
the  mai,  and  then  said  be  was  going  over  to 
a  Ilttje  house,  which  stood  some  700  feet  from 
tbe  track,  where  he  wanted  to  sle^  for  a 
time,  and  asked  tbe  witness  not  to  let  any 
ose  know  he  was  there;  that  a  few  minutes 
afterwards  two  men  came  along  the  railway 
track,  whose  amiearance  ctniespcmded  with 
the  description  given  by  Olsen,  and  the  wlt- 
neas  Identified  the  appellants  as  being  the 
Baaie  men;  that  they  stopped,  and  talked 
with  tbe  witness,  and  ISien  moved  on  down 
tbe  railroad;  that  a  few  minutes  afto:  these 
inea  left  Olsen  came  but  of  the  little  house 
•fraesBld,  he  being  bareheaded,  and  in  his 
Backing  feet;  that  his  head  was  swollen, 
ud  stabled  with  Mood,  and  bhick  marks  ap- 
peared npon  his  throat  and  face;  that  Olsen 
then  said,  "The  tall  man  got  my  bead  be- 
tveen  bis  legs,  and  the  other  hit  me  on  the 


head."  The  witness  thinks  10  or  16  minutes 
bad  elapsed  between  the  time  the  men  left 
and  the  time  Olsen  came  out  to  him  as  above 
stated.  The  witness  at  once  looked  down 
the  railroad  track,  where  he  could  see  for  a 
distance  of  two  miles,  but  did  not  see  appel- 
lants. He  then  discovered  and  followed  the 
tracks  ot  two  men  for  a  distance  of  abont 
500  feet  along  the  county  road  and  thence  by 
a  "skid  road"  to  the  little  house  where  Olsen 
had  beoi.  The  witness  observed  that  one  of 
the  di^lants  wore  baivy  shoes  and  the  ottier 
light  shoes,  and  tbe  tracks  he  followed  were 
made  by  one  perstm  wearing  heavy  shoes  and 
by  one  wearing  light  shoes.  Tbe  above  Is  a 
substantial  statement  of  the  testimony  as  to 
circumstances  which  may  be  said  to  omnect 
appellants  with  the  aliened  robbery.  If  the 
testimony  of  the  prosecuting  witness  could 
be  held  to  be  competent,  he  was  unable,  aa 
above  stated,  to  testify  that  a  robbery  had 
been  in  fact  committed.  The  follow!]^  evl- 
denee  upon  that  point  appears  in  the  record 
of  the  witness  Winkler's  testlmmy:  "Ques- 
tl<m.  Do  yon  know  whether  or  not  Ed  Olsen 
reported  at  that  time  what  money  be  lost?  . 
Answer.  No  sir;  he  did  not  report  to  me  wbat 
he  lost  He  said  they  took  all  be  bad.  When 
be  went  In  there  he  showed  me  bis  money. 
He  had  17.90  in  one  pocket,  and  In  the  other 
pocket  he  pulled  out  a  stocking  with  some 
money  in  it;  but  I  do  not  know  how  mncli 
was  in  there/'  The  record  does  not  dladose 
that  any  objection  was  made  to  said  ques- 
tion, or  that  any  motion  was  made  to  strike 
the  answer.  Should  it  be  urged  that  tbe  said 
evidence  was  hearsay,  stlU  It  Is  In  tbe  record, 
and  went  to  tbe  Jury  without  objection.'  It 
Is  true,  at  the  dose  of  tbe  state's  evidence  the 
appellants'  counsel  asked  12ie  court  to  In- 
struct the  Jury  to  find  a  verdict  of  not  gall^. 
on  the  ground  that  there  was  not  sufficient 
evidence  to  go  to  the  Jury;  but  the  request 
amounted  to  a  general  challenge  of  all  the 
state's  evidence,  and  did  not  demand  the  elhn- 
luatlon  of  any  particular  portions  by  reason 
of  Incompetency  or  Immateriality.  But  aside 
from  this  question,  we  believe  the  evidence 
was  competent  aa  a  part  of  the  res  gestce  of 
tbe  alleged  crime.  The  statement  of  the  per- 
son alleged  to  have  been  robbed  was  made  al- 
most Immediately  after  tbe  time  of  the  alleg- 
ed offense.  Declarations  of  tbe  person  rob< 
bed,  when  of  the  res  gestce,  are  admissible 
in  evidence.  2  Bish.  New  Cr.  Proc.  |  1007al; 
State  V.  Ah  Lol,  6  Nev.  09;  Rex  v.  Wink,  6 
Car.  &  P.  397.  In  the  last  case  cited— an 
Ehigllsh  case-^be  declaration  was  made  some 
hours  after  tbe  commission  of  tiie  robbery. 
It  may  be  urged  that  because  of  tbe  mnnl- 
festly  irresponsible  condition  of  the  prosecut- 
ing witness  at  the  time  of  the  trial,  his  decla- 
rations so  made  should  not  be  consldaed. 
But  we  And  from  the  record  that  the  date  of 
tbe  crime  as  diar^d  was  December  21, 1900, 
and  the  date  of  the  trial  was  February  23, 
1001,  more  than  two  months  having  elapsed 
meanwhile.   There  Is  nothing'  In  tbe  record 
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to  Indicate  tbat  the  prosecatlng  witness  was 
not  entirely  sane  and  resEtonslble  at  tbe  time 
the  declaration  was  made.  We  therefore 
tblnk  that  tbe  record  shows  tbia  evidence 
to  be  cmnpetent,  and,  the  jury  bavlng  found 
tbe  appellants  guilty,  wa  will  not  disturb  the 
yerdlct. 
Tbe  Judgment  ia  affirmed. 

BEAVIS.  a  3.,  and  FUUiEBTON,  DUN- 
BAR, WHITB,  MOtJMT,  and  ANDERS,  JJ., 
concur. 


(28  WuL  US) 

STATE  r.  LANDES. 
<Snprane  Oonrt  oC  Wasbington.    Not.  9, 

1901.) 

CRIMINAL  LAW— APPEAL  —  NOnCB  —  APPKAL- 
ABLB  ORDBR-STATBH&NT  OF  FAOTS-DEN 
LAY  IN  FILING— MOTION  TO  STRIKB. 

1.  Where  judgment  of  conTictlcm  was  entered 
May  25th,  and  the  statement  of  facts  was  not 
served  or  filed  until  Jul?  &th,  and  no  extension 
of  time  had  been  granted,  a  motion  to  strike 
such  statement  from  the  mea  will  be  granted. 

2.  Where  a  notice  of  appeal  was  given  after 
a  denial  by  the  trial  court  of  a  motion  for  a 
new  trial,  and  before  entry  of  Judgment,  an 
appeal  based  thereon  will  be  dismissed,  the 
d»iial  of  a  motion  for  a  new  trial  not  being 
an  appealable  order. 

Appeal  from  superlw  court,  Okanogan 
county;  O.  H.  Neal,  Judge. 

W.  W.  Landes  was  convicted  of  stealing, 
and  he  appeals.  Appeal  dismissed. 

E.  Flt^erald,  for  appellant  V.  H.  Hop- 
son  and  B.  K.  Pendergast,  for  the  State. 

PER  CURIAM.  The  appellant  was  convict- 
ed oC  the  crime  of  cattle  stealing,  and  sen- 
tenced to  a  term  In  the  penitentiary.  A  mo- 
tion is  made  to  dismiss  the  appeal,  and  strike 
tbe  statement  of  facts,  on  10  different 
grounds.  It  Is  not  necessary  to  review  them 
ail,  however,  since  the  statement  of  facts 
must  be  stricken  for  the  reason  that  tbe 
judgment  was  entered  on  the  25tti  day  of 
May,  1901,  and  tbe  statement  of  facts  was 
not  served  or  filed  until  the  6th  day  of  July, 
1901,  and  that  no  extension  of  time  bad  been 
granted  to  defendant  either  by  stipulation  or 
on  notice  to  the  prosecuting  attorney.  The 
appeal  must  be  dismissed,  for  tbe  reason  that 
no  notice  of  appeal  has  been  given  since  the 
Judgment  was  entered,  and  no  notice  of  ap- 
peal was  given  from  any  appealable  order, 
the  notice  of  appeal  having  been  made  after 
the  denial  by  the  court  to  grant  the  motion 
for  a  new  trial,  and  before  the  end7  of  tbe 
judgment  The  appeal  is  therefore  dlsmlsth 
ed. 


(26  W&Bh.  322) 

PADLET  V.  GREGa  et  al. 

(Supreme  Oourt  of  Washington.    Oct.  20, 

1901.) 

APPEAL— ORDER  SUSTAININQ  DEMURRER. 

An  appeal  does  not  lie  from  an  order  sus- 
taining a  demuiTer. 


Appeal  from  snperlor  court,  Khig  county; 
Boyd  J.  Tallman,  Jndge. 

Action  by  Benjamin  W.  Padley  against 
James  Gregg  and  others.  From  an  ordo* 
sustaining  a  demurrer  to  the  complain^ 
plalntifF  appeals.   Appeal  dismissed. 

H.  E.  Foster,  for  appellant  Wm.  Hick- 
man Moore,  for  respondents.  , 

PER  CURIAM.  Motion  Is  made  to  dla- 
miss  the  appeal  In  this  case  for  tbe  reasoa 
tbat  said  appeal  is  from  an  order  sustaining 
a  demurrer.  The  record  showing  tbat  the 
appeal  was  taken  from  tbe  order  of  tlie 
coui*t  sustaining  a  demurrer  to  appellant's 
conipiaint  the  motion  must  be  sustained,  as 
we  have  decided  in  Potvln  v.  McCorvey,  1 
Wash.  389.  25  Pac.  330,  and  Mason  Co.  t, 
Dunbar,  10  Wash.  1G3,  38  Pac.  1003,  tbat  an 
appeal  will  not  lie  from  an  order  sustaining 
a  demurrer.  Tbe  case  foils  within  the  rule 
announced  in  those  cases,  and  the  appeal  ia 
dismissed. 

m  WMh.  ss» 

In  re  NORRIS  et  al.  ■ 

(Supreme  Ooart  of  Washington.   Oct  26, 
1901.) 

HABEAS  CORPUS— APPEAL— CONVICTION— SBN- 
TENCE— EXECUTION— STAT. 

Under  2  Balllnger'B  Ann.  Codes  &  St.  | 
(^529,  providing  that  an  appeal  by  a  defendant 
in  a  criminal  action  shall  stay  the  execution  of 
a  judjjment  of  conviction,  the  execution  will 
be  staji'ed,  though  notice  of  appeal  is  not  giv- 
en  nntil  after  the  defendant  has  been  transport- 
ed to  the  penitentiary. 

Petition  by  William  Norrls  and  James  ICac- 
Donald  for  a  writ  of  habeas  corpus.  Writ 
granted. 

Prsnk  B.  Wiestling,  for  petitioners.  W.  B, 
Stratton,  H.  B.  CJooley,  and  Oscar  Cain,  (or 
warden  of  penitentiary. 

PER  CURIAM.  The  petitioners  were  cos- 
Ticted  of  the  crime  of  burglary  to  the  snperl- 
or court  of  SufAomish  county,  on  the  20th 
day  of  July,  1901,  and  were  sentenced  to  be 
imprisoned  in  tbe  stats  penitentiary  at  Walla 
Watia  for  the  period  of  seven  years.  On  the 
22d  day  of  July.  1901,  the  commltmoit  on  said 
sentence  was  made  out  tbe  clerk  of  the 
said  sup«ior  court  and  fbe  petitl<mers  were 
transported  to  the  penltraitlary  In  Walla 
Walla,  dellv»ed  to  the  warden  of  said  peni- 
tentiary, and  were  then  and  are  now  confined 
in  said  penitentiary  at  bard  lalxnr.  On  the 
6th  day  of  September,  1901,  an  appeal  to  this 
court  was  taken  by  said  petitioners. 

No  question  Is  raised  as  to  the  siifflcien<7 
of  the  appeal.  Tbe  petlttmiera  seek  by  a  writ 
of  habeas  corpus  to  be  released  from  the  cos- 
tody  of  tbe  warden  and  returned  to  the  coun- 
ty jail  of  Snohomish  county,  tbe  petition  be- 
ing based  upon  section  6529,  2  BaUingcf's 
Ann.  Codes  &  St  The  statute  provides  tbat 
an  appeal  by  a  defendant  In  a  criminal  action 
shall  stay  Uie  execution  of  Ihe  Judgment  of 
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coQTlctloo.  It  was  decided  by  this  court  In 
Ex  parte  Jones,  2  Wash.  551,  27  Fac.  172, 
that,  under  said  statute,  when  a  defendant 
was  conTicted  in  a  criminal  action,  and  gave 
notice  of  appeal,  he  was  entitled  to  remain 
Id  the  county  Jail  pending  appeal,  if  he  could 
not  procure  ball,  In  a  bailable  offense,  and 
onght  not  to  be  transported  to  the  peniten- 
tiary; and  the  order  was  made  In  that  case 
for  the  return  of  Jones  to  the  county  Jail  of 
Pierce  county,  which  was  the  county  Id  which 
he  was  convicted.  It  Is,  however,  contended 
by  the  attorney  general  and  tbe  prosecuting 
attorney  of  Snohomish  county  that  tbe  stat- 
ute dted  does  not  apply  to  a  case  where  tbe 
notice  of  aiveal  is  given  alter  tbe  defendant 
has  been  transported  to  tbe  penitentiary,  but 
we  do  not  tbink  tbls  dtetlnctton  can  be  made. 
Ttie  provision  of  tbe  statute  seems  to  be  com- 
prehensive, as  well  as  plain,  and  provides, 
without  qualification  as  to  time  when  tbe  ap- 
peal Is  taken,  that  tbe  appeal  shall  stay  tbe 
execotkm  of  the  Judgment  of  conviction.  It 
Is  also  insisted  by  the  learned  attorney  gen- 
eral and  the  prosecuting  attorney  that  there 
]g  nothing  to  stay  In  tbls  case,  as  tbe  execu- 
tion has  already  been  carried  Into  effect  by 
the  sending  of  tbe  petitioners  to  tlie  peniten- 
tiary; but  It  seems  to  us  that  the  detalnli^ 
of  the  petitioners  In  the  penitentiary  by  the 
warden  Is  carrying  into  execution  the  Judg- 
meat  of  conviction.  The  order  will,  there- 
fore, be  that  tbe  sheriff  of  Snohomish  county 
shall  repair  forthwith  to  the  penitentiary  at 
Walla  Walla  and  make  demand  upon  tbe 
warden  thereof  for  tbe  bodies  of  tbe  prlson- 
m;-  that  tbe  warden,  upon  the  demand  of 
the  said  sheriff,  shall  deliver  the  prisoners 
to  the  said  sheriff,  and  that,  In  default  of 
mix  demand,  tbe  warden  release  and  dis- 
charge the  prisoners  after  tbe  expiration  of 
10  days  from  the  time  of  the  service  of  this 
order  opcm  the  sheriff,  a  cogy  of  tbe  order  to 
be  forthwith  served  iip<Hi  the  sheriff,  and 
proof  ctf  such  service  served  upon  the  war- 
den. 


WWaA.  axi 

In  re  GRANT. 

ffnprene  Court  of  Washington.   Not.  29^ 

1901.) 

HABBAS  CORPtrS— CtTSTODY  OF  CHIt4>— POSSB3- 
SION  OF  COURT-CONTEMPT. 

L  Where  a  person  sought  to  be  released  from 
the  custody  of  defendant  by  habeas  corpus  is 
tUoved  to  remain  in  the  custody  of  defendant 
after  the  return  of  the  writ  and  pending  the 
nnal  deciaioD.  such  detention  is  under  the  an- 
tawity  of  the  court  issuing  the  writ,  or  to 
which  the  return  Is  made,  and  not  under  the 
ori^&al  restraint,  even  though  no  order  to  snch 
effect  is  made. 

2.  Habeas  corpus  was  brought  at  the  suit  of 
a  mother  to  obtain  the  custody  of  her  child 
from  defendants,  who  were  keeping  it  for  the 
fither,  and  the  diild  was  allowed  to  remain 
with  defendants  pending  the  decision  of  the 
ca^e,  A  petition  of  the  father  to  intervene 
was  refused,  and  he  then  took  the  child  from 
the  custody  of  defendants.  Held,  that  the  fa* 
tber  was  guilty  of  contempt. 


Original  application  by  Esther  M.  Grant 
for  a  writ  of  habeas  corpus  against  Tbomfts 
B.  Pratber  and  another  for  the  purpose  of 
procuring  the  release  of  the  Infant  child  <tf 
petitioner  from  unlawful  restraint  The  re- 
turn was  made  of  the  writ,  and  the  child 
was  allowed  to  remain  In.  possession  of  de- 
fendant until  final  determination,  but  pos- 
session of  tbe  child  was  taken  by  Owen  M. 
Orant,  and  be  is  cited  for  contempt.  Judg- 
ment of  ccnvlctlim, 

Vance  &  Mitchell,  for  Esther  M.  Grant 
Troy  &  Falknor,  for  Owen  M.  Grant  and 
Thomas  B.  Frather  and  wlfa 

MOUNT.  J.  On  September  6.  1901,  Es- 
ther M.  Grant  filed  in  this  court  her  orijglnul 
at^Ucation  for  a  writ  of  habeas  corpus,  al- 
leging, inter  alia,  that  she  was  the  mother 
of  Gilbert  A.  Grant,  an  Infant  child,  which 
was  unlawfully  restrained  of  its  liberty  by 
Thomas  R.  Prather  and  wife,  and  praying 
for  the  custody  of  said  child.  Tb«%upon 
this  court  made  an  wder  "that  a  writ  of 
habeas  corpus  issue  commanding  tbe  said 
Thomas  £.  Pratber  to  produce  the  body  of 
the  Infant  child  described  in  the  petition 
before  this  court  on  the  9th  day  of  Septem- 
ber, 1901.  at  2  o'clock  p.  m.  on  said  date,  to 
show  cause,  If  any  be  have,  why  said  child 
should  not  be  taken  from  his  custody,  and 
disposed  of  as  the  court  may  order."  In 
obedlrace  to  said  <H*der,  Thomaa  B.  Prather 
produced  tbe  body  of  said  cliUd  in  court  on 
said  day,  and  filed  his  answer  to  said  peti- 
tion, in  which  answer  It  was  alleged  that 
said  child  was  the  minor  child  of  Owen  M. 
Grant  and  Esther  M.  Grant  petitioner;  that  . 
the  said  Esther  M.  Grant  bad  been,  and 
still  was,  insane,  and  unfit  to  have  posses- 
sion of  said  child;  that  Owoa  M.  Grant  at 
said  time  was  in  Alaska,  N.  W.  T.,  and  that 
prior  to  his  departure  he  bad  left  the  said 
dilld  with  said  Thomaa  R.  Prather  and  wife^ 
to  be  cared  for  by  them.  Upon  issue  being 
Joined  as  to  the  sanity  of  aatd  Esther  M. 
Grant  this  court  made  tbe  following  order: 
"It  is  ordered  that  the  said  cause  and  all 
proceedings  therein  and  the  record  thereof 
be  drilvered  and  returned  to  the  Judge  of 
the  superior  coiu^  of  Thurston  county,  and 
such  testimony  as  may  be  produced  by  the 
parties  taken  befwe  him,  and  that  such 
testimony,  together  with  the  findings  of  fact 
thereon  of  said  superior  Judge,  be  returned 
to  the  clerk  of  this  court"  No  order  was 
made  as  to  the  custody  of  said  child  poid- 
ir.g  the  hearing,  but  said  child  was  left  tn 
the  custody  of  said  Thomas  B.  Prathw  and 
wife.  Tbe  evidence  was  taken  by  the  .su- 
perior court  and  findings  made  thereon,  and 
thereafter,  but  before  the  same  was  filed  in 
this  court  Owen  M.  Grant  the  father  of 
said  child,  returned  to  the  state  of  Wash- 
ington, and  on  tbe  15th  day  of  October 
filed  a  petition  in  this  court  asking  leave  to 
Intervene  In  said  taabeas  coipus  promdings. 
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This  petition  was  denied.  He  thereupon 
took  possession  of  said  child  from  Thoma  i 
R.  Prather,  whereupon  Esther  M.  Orar ; 
filed  an  afSdavIt  In  this  court  charging  th;  t 
the  Bald  Owen  M.  Grant,  well  knowing  that 
the  said  infant  chlid  was  In  possession  of 
said  Thomas  R.  Prather  as  the  custodian  of 
this  court  during  the  pendency  of  relator's 
application  for  a  writ  of  habeas  corpus,  in 
contempt  of  this  court  did  take  the  said 
child  from  the  possession  of  said  Thomas  R. 
Prather,  and  refused  to  return  the  same.  A 
citation  was  thereupon  Issued  directing  the 
said  Owen  M.  Grant  to  appear  before  this 
court  to  show  cause  why  he  should  not  be 
punished  for  contempt.  He  thereupon  ap- 
peared, and  filed  his  answer,  In  substance, 
that  he  was  the  father  of  the  child;  that  he 
was  and  is  the  husband  of  the  said  Esther 
M.  Grant;  that  no  divorce  had  been  sought 
by  either  party;  that  upon  March  15,  1901, 
ho  left  said  child  with  Thomas  R.  Prather 
and  wife  to  be  cared  for  by  them,  for  hire, 
during  his  absence  from  the  state  of  Wash- 
ington; that  upon  his  return  from  Alaska 
he  found  said  child  Id  the  possession  of  said 
Thomas  R.  Prather  and  wife,  where  he  left 
It,  and  was  not  aware  of  any  order  of  this 
court  making  said  Prather  and  wife  custo- 
dians of  the  child  for  the  court,  or  aware 
that  such  was  the  fact  He  allied  that  he 
was  aware  of  the  efforts  of  his  wife  to  ob- 
tain the  possession  of  said  child  from  said 
Prather  and  wife;  that  they  had  refused 
possession  to  her;  and  that,  relying  upon  his 
rights  as  father  of  said  child,  and  that  he 
was  not  a  party  to  said  proceedings,  or  per- 
mltted  to  become  such,  and  that  any  pro- 
ceedings therein  could  not  affect  him,  he 
took  said  child,  and  for  no  other  reason; 
that  he  did  not  and  does  not  believe  he  act- 
ed In  contempt  of  any  order  of  this  court; 
that  he  did  not  and  does  not  intend  to 
take  said  child  out  of  the  Jurisdiction  of  this 
court,  or  disobey  any  order  of  the  court, 
but  that  he  would  respond  to  any  order 
thereof;  that  he  was  able,  ready,  and  will- 
ing to  take  and  care  for  both  the  said  child 
and  his  said  wife.  This  answer  was,  by 
counsel  for  relator,  confessed  at  the  hear- 
ing, and  the  cause  iras  submitted  npra  said 
answer. 

This  iH-oceedIng  turns  upon  the  question 
whether  or  not  the  child  was  In  custodia 
legis  or  In  the  custody  of  Prather  under  his 
contract  with  the  father,  unaffected  by  said 
habeas  corpus  proceedings.  In  so  far  as  re- 
spondent is  concerned.  There  Is  no  statute 
In  this  state  iq>on  this  subject  The  rule  at 
common  law  Is  that  upon  the  return  to  a 
writ  of  habeas  corpus  the  original  restraint 
Is  consld^ed  to  be  suBx>ended  while  the  pro- 
ceedings under  it  are  pending,  and  the  safe- 
keeping of  the  prisoner  ts  entirely  under  the 
authority  and  direction  of  the  court  issuing 
the  writ,  or  to  which  the  return  Is  made, 
and  the  prisoner  is  detained,  not  under  the 
anthwlty  <tf  the  original  restraint;  but  sole- 


ly  under  the  authority  of  the  writ  of  habeas 
corpus.  Church,  Hab.  Corp.  §{  175,  176:  15 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  213. 
This  being  true,  when  the  court  made  no 
change  In  the  custody  of  said  child,  but  left 
the  same  with  the  said  Prather,  this  custody 
was  the  custody  of  the  law.  No  order  was 
required  to  give  legal  effect  to  this  custody 
uoder  the  writ.  Respondent  states  that  he 
was  not  aware  of  any  order  making  said 
Prather  the  ci»todIan  of  said  child,  but  that 
he  was  aware  of  the  effort  in  this  court  by 
Esther  M.  Grant  to  obtain  possession  of  said 
child  from  Thomas  R.  Prather;  that  he  had 
attempted  to  intervene  in  such  proceedings, 
and  had  been  refused.  We  think  this  is 
nufilclent  to  show  that  he  must  have  known, 
or,  at  his  peril,  should  have  inquired  wheth- 
er, under  these  circumstances,  the  possefi- 
slon  of  Prather  was  the  possession  of  the 
court  or  the  individual  possession  of  Pra- 
ther. We  conclude,  therefore,  that,  even  If 
the  answer  Is  true  In  fact  respondent  is 
technically  guilty  of  contempt;  but,  since 
he  has  disavowed  any  intentional  disobedi- 
ence of  the  order  of  the  court  and  made  so 
effort  to  take  the  child  from  the  Jurisdiction 
thereof,  he  will  be  discharged  upon  paying  a 
fine  of  $1  and  the  costs  Incurred  by  the  otB.- 
cer  In  taking,  keeping,  and  returning  said 
child  to  the  poBsession  of  said  Thomas  B. 
Prather. 

REAVIS.  G.  J.,  and  ANDERS,  DUNBAS. 
WHITE,  and  HADLBY,  33^  concur. 


06  Wub.  34<) 

McLBOD  et  ux.  V.  CITY  OP  SPOKANB. 

(SnpTone  Court  of  Washington.   Nor.  28, 
1901.) 

MUNICIPAL  CORPORATIONS— SIDBWALKS- 
OPRNINOS-NDGLIGENCB—BVI- 
DENCK— OKDINANCS. 

1.  In  an  action  against  a  city  for  Injurlee  re- 
sulting from  falling  into  an  open  cellar  way  in 
a  nidewalk,  that  there  were  a  large  numlwr  of 
openings  of  that  class  in  the  city  was  no  de- 
fense. 

2.  Where,  In  an  action  by  a  husband  and 
wife  against  a  city  for  injuries  to  the  wife, 
the  complaint  alleges  that  plaintiffs  filed  thtSt 
claim  against  the  city,  it  is  not  «TOr  to  receive 
the  claim  in  evidence,  though  verified  by  the 
wife  alone. 

3.  An  ordinance  of  the  city  prescrildng  regu- 
lations for  the  cooBtmction  and  protection  of 
cellar  ways  is  competent  evidence. 

4.  Where  an  ordinance  of  the  city  requires 
all  ways  to  cellars  not  used  for  places  of  busi- 
ness, where  the  general  public  are  invited,  to 
be  covered,  evidence  that  such  cellar  was  not 
BO  used  is  competent 

5.  A  charge  that  if  the  dty  had  an  ordinance 
providing  that  such  cellar  ways  should  be  pro- 
tected, then  it  was  Its  duty  to  require  <he  same 
to  be  so  protected  as  to  be  reasonably  safe 
against  injury  to  a  person  traveling  on  such 
walk,  is  not  objectionable  as  requiring  sndi 
duty  superadded  to  that  imposed  by  the  com- 
mon law. 

6.  Where  complaint  alleged  that  the  dty 
carelessly  allowed  tlie  cellar  way  to  remain 
open,  and  defendant  claiming  contributory 
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n^Uence,  introduced  evMence  that  the  Hide- 
walk  wag  .well  lighted  at  that  poiDt,  it  was  not 
mor  to  recelTe  testimony  that  It  was  imper- 
fectly lighted  at  the  time  of  the  accident, 
thotu^h  defective  light  was  not  specially  al- 

request  to  charge  that,  "if  the  fall  was 
Closed  by  darkness,  or  arose  from  any  other 
eanse  than  the  existence  of  an  open  cellar  way, 
the  verdict  should  be  for  defendant,"  was  prop- 
erly refnsed. 

8.  A  charge  that  "by  cootributoty  negligence 
IS  meant  any  negligence  on  the  part  of  the  per- 
9oa  injured  which  proximately  or  naturally  con- 
tributed to  the  injuiT,"  is  not  objectionable. 

9.  The  fact  that  plaintiff  bad  seen  the  cellar 
way  before  does  not  prove  negligence,  but  is 
for  the  jury. 

Appeal  from  snp^ior  court,  Spokane  coun- 
ty; Leaoder  H.  Prather,  Judge. 

Action  by  James  M.  McLeod  and  wife 
against  the  city  of  Spokane.  From  a  judg- 
ment for  plalntifla,  defendant  appeals.  Af- 
flrmed. 

F.  M.  Dudley,  for  appellant  Hyde,  Latl- 
m»  ft  Barnes,  James  Dawam,  and  Geo.  H. 
Leonard,  for  respondents. 

BEAVIS,  C.  J.  Plaintiffs  are  husband  and 
wife.  The  action  Is  for  personal  injuries 
sustained  by  the  wife.  In  falling  down  a  cel- 
lar way  on  Stevens  street,  In  Spokane.  There 
was  a  c^ar  In  the  F^well  Blo<^,  situated 
on  the  comer  of  Rlretslde  avenue  and  Ste- 
vens street,  and  a  way  thereito  In  the  side- 
walk on  Stevens  street.  The  (^njng  In  the 
sidewalk  was  for  the  purpose  of  giving  ac- 
cess to  the  basemrat  of  the  bulldiog,  and  the 
(^wnlng  was  about  40  inches  wide,  10  feet 
deep,  and  15  in  length.  It  was  protected  on 
tbe  south  end  and  the  east  side  by  an  Iron 
raHtng  about  3  feet  high-  The  north  end 
was  entirely  open.  The  opening  was  par- 
allel with  Stevens  street  and  the  line  of 
trard  on  said  street  from  Riverside  avenue 
and  northward.  Stevens  street  was  one  of 
the  principal  streets  In  the  city,  and  much 
traveled.  There  were  plate  glass  windows 
In  the  first  story  of  the  FemweU  Block  ex- 
tending to  within  6  or  7  feet  of  the  opening. 
There  was  light  In  the  basement  of  the 
boiiding,  and  an  are  light  some  50  feet 
sooth  of  the  balldlng.  The  plaintiff  NeJlIe 
McI*od,  In  company  with  four  other  per- 
sons, was  returning  home  from  church  about 
10  o'clock  at  night,  when  she  fell  Into  the 
opMiing  to  the  cdlar  way,  and  was  Injured. 
The  basement  of  the  Femw^I  Block  was  not 
used  for  general  business  purposes,  nor  were 
the  general  public  Invited  to  come  In  through 
the  cellar  way.  At  the  conclusion  of  the 
trial  a  Terdlct  for  $1,200  damages  In  favor 
of  reipondents  was  returned  by  the  jury. 

The  errors  assigned  which  are  deemed  ma- 
terial to  the  decision  may  be  considered 
without  particular  reference  to  their  order. 
A  witness  testifying  for  plaintiffs  on  direct 
eiamtaatlon  said  that  the  opening  was  "jast 
like  openings  In  cellar  ways  are  generally 
■nade."  On  cross-examination  he  was  asked 
by  cowuel  for  appelant  the  following  ques- 


tion: "There  are  a  large. number  ctf  opai- 
ings  of  this  class  In  the  city  of  Spokane,,  are 
there  not?"  An  objection  to  this  question 
on  the  grotmd  that  It  was  Immaterial  was 
sustained.  Tbe  ruling  cannot  be  called  ^ror. 
If  allovrlng  the  ctilar  way  in  eontrovCTsy 
to  exist  for  a  long  time  was  negligence,  then 
the  existence  of  other  cellar  ways  in  the 
city  would  be  no  justlflcation  or  defense. 
McNerney  t.  Reading  City,  150  Pa.  611,  25 
Atl.  57.  Besides,  it  fully  appears  from  tbe 
l^tlmony  <yt  the  plaintiff  Nellie  McLeod  that 
cellar  ways  of  similar  nature  were  nnmraoiu 
in  the  city. 

The  claim  for  damages  filed  by  plaintiffs 
with  the  city  council  was  received  in  evi- 
dence over  objection.  The  objection  was 
that  tbe  claim  was  verified  by  Nellie  Mc- 
Leod, and  was  not  the  joint  claim  of  the 
two  plaintiffs.  But  the  variation  between 
the  all^ation  of  claim  in  the  complaint  and 
the  claim  Introduced  Is  wht^y  immaterial. 
The  evidence  on  the  part  of  the  irialntlffs 
tending  to  show  that  the  cellar  way  was 
not  used  as  a  place  of  business  was  cer- 
tainly pertinent  in  fthowing  Its  use  and  the 
purpose  of  the  way. 

It  Is  objected  that  certafai  sections  of  a 
city  ordinance  concerning  cellar  ways  and 
regulating  their  OHistructlon  were  intro- 
duced  and  read  In  evidence.  Section  2  of 
the  ordinance  provides,  in  substance,  that 
all  cellar  ways  which  are  not  used  for  offices, 
stores,  restaurants,  or  other  places  of  busi- 
ness where  tbe  general  public  are  Invited 
and  expected  to  enter,  shall  be  covered  with 
an  iron  or  glass  door  or  iron  grating,  bars  ot 
which  shall  not  be  more  than  three-foortbit 
of  an  Inch  apart  and  not  less  than  one-half 
an  Inch  in  diameter,  and  with  further  details 
In  reference  to  the  construction  of  such  safe- 
guards; and  the  ordinance  afOxes  a  penalty 
for  the  maintenance  of  a  cellar  way  not  lo 
conformity  therewith.  Relative  to  the  In- 
troduction of  such  an  ordinance,  the  supreme 
court  of  Pennsylvania,  in  McNerney  v.  Read- 
ing City,  supra,  observed:  "The  ordinance 
of  January  5,  1880,  was  admitted  under  ob- 
jection. It  was  an  act  of  the  municipality, 
and,  in  effect,  a  declaration  by  It  that  the 
public  safety  required  that  openings  In  pave- 
ments should  be  properly  guarded.  It  re- 
lated to  a  subject  under  Investigation  in  the 
case,  and  the  general  rule  that  the  acts  and 
declarations  of  parties  concerning  a  matter 
involved  In  the  suit  are  admissible  applies. 
Besides,  it  was  an  ordinance  to  enforce  the 
performance  of  a  common-law  duty,  and  as 
such  it  was  properly  admitted."  Again,  in 
City  of  Lincoln  v.  Power.  151  U,  S.  4.^  14 
Sup.  Ct.  387,  38  L.  Ed.  224,  certain  sections 
of  a  municipal  ordinance  were  put  In  evi- 
dence, one  of  the  sectlims  containing  cer- 
tain provisions  regulating  the  construction 
of  cellar  ways  and  entrances  to  the  base- 
ment in  a  sidewalk.  Of  this  the  court  re- 
marked: "Why  this  evidence  was  not  per- 
tinent we  are  not  told.  These  provlskms  of 
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the  mTinlcfpal  cod6  only  express  and  provide 
for  what  waa  the  plain  doty  of  the  city." 

The  enperlor  court  Inatnicted  upon  the  or- 
dinance a>  followa:  "If  yon  find  from  the 
CTltlence  that  the  city  at  the  time  of  the 
alleged  accident  had  In  force  an  ordinance 
providing  that  cellar  ways  on  streets  or  side- 
walks of  the  city  should  be  protected,  then 
It  was  the  dnty  of  the  city  to  require  the 
same  to  be  so  protected  so  as  to  be  safe 
against  Injury  to  a  person  traveling  th^eon 
using  reasonable  care  under  the  circum- 
stances for  his  own  protection;"  and  fur- 
ther charged  that  such  an  ordinance  need  not 
be  complied  with  literally,  but  substantially, 
and,  If  compiled  with  substantially,  tbe  city 
would  be  relieved  from  tbe  charge  of  negll- 
gence,  so  far  as  the  ordinance  was  concern- 
ed. We  do  not  think  the  lostmctlcm  Is  sub- 
ject to  the  criticism  made  by  coonsel  for  ap- 
pellant that  It  conveyed  the  Idea  of  duty 
superadded  to  that  Imposed  by  the  common 
law.  The  allegation  of  negligence  of  the 
defendant  was  that  it  "carelessly  and  negli- 
gently allowed  and  permitted  a  cellar  way  to 
be  and  remain  open  In  Stevens  street,  a  pub- 
lic street  of  the  city."  It  Is  urged  as  error 
tiiat  the  court  did  not  confine  the  evidence 
of  negligence  to  the  mere  act  of  permitting 
a  cellar  way  to  remain  open  upon  the  street, 
and  that  no  negligence  In  the  manner  of 
Hgbtlng  the  opening,  or  using  other  means 
to  render  It  visible,  or  permitting  It  to  re* 
mah)  In  obscurity,  being  charged,  evidence 
of  such  omissions  should  have  been  excluded. 
But  It  may  be  said  the  very  essence  of  the 
action  was  negligence  In  allowing  a  danger- 
ous place  In  the  street  to  exist  without  pro- 
tection, and  tbe  attempt  was  made  coun- 
sel for  defradant  throughout  the  trial  to 
show  that  the  opening  was  well  lighted,  and 
the  defense  of  contributory  negllgoice  large- 
ly founded  upon  such  contention.  The  evi- 
dence relative  to  tbe  quantity  of  light  around 
the  opening  was  conflicting.  Appellant  re- 
quested an  Instruction  that.  If  the  plaintiff 
Nellie  KfcLeod  fell  Into  the  cellar  vray.  as 
was  alleged  In  the  complaint,  and  the  evi- 
dence showed  that  such  fall  was  caused  by 
darkness,  or  arose  from  any  other  cause  than 
the  existence  of  an  open  cellar  way,  the  ver- 
dict should  be  for  defendant  The  refusal 
to  allow  this  Instruction  was  correct  as 
heretofore  mentioned  In  referring  to  the  evi- 
dence of  the  quantity  of  light  at  the  <H>enIng. 

The  court  defined  contributory  negligence 
as  follows:  "By  contributory  negligence  Is 
meant  any  n^Ilgence  npon  the  part  of  the 
person  Injured  which  proximately  or  natur- 
ally contributed  to  his  Injury."  This  In- 
struction does  not  seem  to  be  objectionable 
under  the  rule  adc^)ted  by  this  court  Red- 
ford  V.  Railway  Oo.,  IB  Wash.  419,  46  Pac 
650:  Roberts  t.  Railroad  Go.  (Wash.)  63  Pac. 
S06.  See,  also,  1  Shear,  ft  R.  Neg.  (&th  Ed.) 
I  875. 

The  Injured  plaintiff  testified  that  she  had 
seen  tbe  cellar  way  at  other  times  previous 


to  the  accident  It  Is  urged  that  such  knowl- 
edge Imposed  upon  her  the  duty  of  keeping 
In  view  and  avoiding  the  opening.  Such 
knowledge,  whether  It  was  present  knowl- 
edge when  the  accident  occurred,  and  Its 
weight  were  for  the  consideration  of  tbe 
Jury.  Knowledge  of  tbe  unsafe  condition  of 
the  street  to  be  a  complete  defense,  must 
be  present  knowledge.  Smith  t.  City  of  Spo- 
kane, 16  Wash.  403,  47  Pac.  888;  City  of 
Centralla  v.  Krouse,  64  Ul  19:  City  of 
Bloomlngton  t.  Chamberlain,  104  III.  268. 

The  Instmctlons  upon  the  whole  correctly 
submitted  to  tbe  jury  the  question  whether 
the  existence  of  the  cellar  way  as  shown  In 
the  evidence  constituted  negligence  In  the 
defendant  and  whether  the  Injured  plaintiff 
was  In  tbe  exercise  of  ordinary  care  tn  trar- 
ding  TQMn  the  street  at  the  time  tbe  Injury 
occurred. 

Affirmed. 

DUNBAR.  FTTLIiERTON.  AMDER8,  and 
MOUNT,  JJ.,  concur. 


(M  Waah.  MS) 

STATE  «x  rel.  CHRISTIE  et  al.  t.  Mf&BS, 
Uqnor  Inspector.i 
(Supreme  Court  of  Washington.    Nov.  29, 
IWL) 

IHTOXICATINa  LIQUORB  —  INSPOCTORS— STAT- 
UTS8-OONSTBUCnON— NONUSBBr-SBPBAJL  — 
ABR0OAT1ON-C0DS-OSUSSION8. 
1. 1  Ballinger's  Ann.  Codes  &  St  |  2927, 
providing  that  the  county  commissioneni  of 
each  county  shall  appoint  at  least  one  suitable 
person  for  each  '*viUace  or  neighborhood" 
where  spirituous  Uqaors  are  sold  In  less  qnaa- 
titles  than  a  gallon,  Tv-bose  duty  It  shall  be  to 
Inspect  all  liquors  l^eing  sold  in  less  quantities 
than  a  gallon^  is  not  so  Indefinite  as  not  to  be 
susc«>tiule  of  enforcement. 

2.  The  statute  being  passed  In  1860,  the 
word  "village"  should  he  constmed  to  cover  a 
"citr."  where  a  village  had  since  assumed  the 
proportions  of  a  city. 

3.  Under  Code  ISSL,  |  S320,  providing  that 
acts  or  parts  of  acts  of  a  general  nature  in 
force  at  the  commencement  of  the  eighth  bien- 
nial session  of  the  legislature  are  continued  in 
force  unless  repugnant  to  an  act  on  the  same 
subject-matter  passed  or  revised  at  that  ses- 
sion, 1  Ballinger's  Ann.  Codes  &  St  8  2927  et 
seq.,  passed  In  1860,  relating  to  the  appoint 
mcnt  of  liquor  lusiwctors,  was  not  repealed 

Its  omission  from  the  Code,  it  bdng  in  effect 
at  the  commencement  of  said  session,  and  no 
act  being  passed  repugnant  thereto. 

4.  Under  Laws  1901.  c.  1H,  p.  19*,  repealing 
Laws.  1S9Q.  c  113,  p.  183,  and  providing  that 
the  term  ''food,"  as  used  in  the  act  against 
adulteration  of  food,  shall  include  all  articles 
used  for  food  and  drinlt  by  men,  and  that  the 
term  "drink"  shall  not  include  liquors  contain- 
ing 2  per  cent,  or  more  Of  alcohol,  the  act 
against  adulteration  does  not  apply  to  alcohoilc 
liquors,  and  does  not  repeal  1  Ballinger'B  Ann. 
Codes  &  St  I  2927.  relating  to  the  appointr 
ment  of  liquor  Inspectors. 

5. 1  Ballinger's  Ann.  Codes  &  St  I  2927,  re- 
lating to  the  appointment  of  liquor  inspectors, 
and  passed  in  18U0,  thon^  not  sulisequently 
complied  with,  lias  not  been  repealed  by  non- 
tuer. 

6.  1  Ballinger's  Ann.  Codes  &  St.  I  739,  snbds. 
82,  84,  3(>.  giving  to  cities  of  tbe  first  class 
power  to  regulate  the  sale  of  intoxic«tiog  Uq- 

■  BshMilng  dsnlsd  AprU  9^  IML.  . 
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noni,  and  to  regulate  -occnpatiODS  affecting  the 
public  health  and  good  order,  and  authority  to 
make  regulatioiu  for  the  prewrTatiw  of  public 
morality,  does  not  repeal  1  BalHnger's  Ann. 
Codes  &  St.  §  2027  et  sec[..  authorizing  the 
county  commisgionere  of  each  county  to  ap- 
point a  Uqu<w  inspector  (or  each  TiUage  or 
neigh  btwhood. 
Fallerton,  J.,  dissenting. 

Appeal  from  superior  court,  King  oouDtr; 
W.  B.  B^l,  Jndge. 

Proceedings  by  the  state,  on  relation  of 
Christie  &  Miller,  against  J.  A.  Meek,  liquor 
Inspector,  to  restrain  defendant  from  acting 
under  his  ai^lntment  Prom  a  judgment 
for  defendant,  plaintiflte  appeal.  Affirmed. 

Solon  T.  Williams  and  Boberts  &  Leebey, 
for  appellants.  John  F.  Dore  and  James  J. 
McOafferty,  for  respondent 

FEB  CURIAM.  On  May  ftl,  1901,  the 
board  of  conntj^  commissioners  of  King  coun- 
ty, acting  under  the  proTlslons  of  section 
2927  et  seq.,  1  Balllnger's  Ann.  Codes  &  St, 
appointed  the  respondent  liquor  Inspector  of 
the  dty  of  Seattle.  Tliereafter  respondent 
qnallfled  by  filing  his  bond  and  oath  of  office, 
and  entered  upon  the  performance  of  his  du- 
ties. Thereupon  the  relators  (ai^llantfl), 
who  were  engaged  in  the  retail  liquor  busi- 
ness In  the  dty  of  SeatUe,  instituted  this  ac- 
tion to  restrain  respondent  from  acting  under 
his  said  appointment  A  demurrer  tx>  the 
oomidaint  was  sustained  by  the  court,  the 
cause  dismissed,  and  judgment  rendered 
against  appellants  for  costs.  tYom  said  judg- 
ment this  appeal  is  prosecuted. 

Section  2927,  supra,  Is  as  follows:  "It  shall 
be  the  duty  of  the  county  commissioners  of 
each  county  to  ai^Int  at  least  one  suitable 
person  toe  each  village  or  neighborhood, 
where  spirituous  liquors  are  sold  In  leto  quan- 
tities than  a  gallon,  whose  duty  it  shall  be  to 
Inspect  all  liquors  to  be  sold  in  less  quantities 
than  a  gaHon.  Said  inspector  shall  mark  and 
ai^rove  alt  sudi  llquwa  submitted  to  him,  tf 
he  shall  find  them  pure  and  free  from  adul- 
teration; but  If  he  shall  believe  that  any  liq- 
uors so  sobmltted  to  him  have  been  adulter- 
ated in  any  manner,  he  shall  retain  posses- 
sion of  tbem,  and  may,  at  the  request  of  the 
owner,  sobmlt  it  to  chemical  proof,  and  If 
found  Impure  or  adulterated,  said  liquor  shall 
be  destroyed  by  said  Inspector."  It  is  first 
contended  by  appellants  that  the  statute  Is 
so  vague  and  Indefinite  that  it  is  not  sus- 
ceptible ot  enforcement  The  term  "neigh- 
borhood" may  be  said  to  b6  a  comprehensive 
term.  "One  man's  'neighborhood'  may  be  a 
small  hamlet  while  the  neighborhood  of  an- 
other may  be  a  county  or  state."  16  Am.  & 
Eng.  Enc.  Lew,  485.  "Etymologically  and  by 
common  .understanding,  the  phrase  'in  the 
Tidnlty  or  means  in  tiie  neighborhood,  and 
'neighborhood,'  as  applied  to  place,  signifies 
nearness,  as  opposMl  to  remoteness.  Whether 
a  place  is  in  the  vicinity  or  the  neighbor- 
hood of  another  place  depends  upon  no  arbi- 
trary nde  of  distance  or  tt^c^praphy."  Lai^- 


ley  T.  Barnstead,  63  N.  H.  246.  Oonsidered 
with  reference  to  the  term  "neighborhood,"  as 
used  in  the  statute,  since  it  depends  upon  no 
arbitrary  rule  of  distance  or  top<^aphy,  It 
would  seem  that  the  county  commissioners 
are  left  to  exercise  their  own  discretion  and 
Judgment  as  to  what  specific  portion  of  the 
county's  territory  they  shall  determine  to  be 
a  neighborhood  for  the  purposes  of  Inspection 
as  provided  by  the  statute.  But  the  term 
"village"  Is  more  specific,  and  each  aggrega- 
tion t)f  Individuals  living  In  close  proximity, 
as  Is  customary  In  village  life,  must  be  treat- 
ed as  a  village  for  the  purposes  of  the  statute. 
It  Is  urged  that  the  word  "village"  is  not  suffi- 
ciently definite  to  include  the  city  of  Seattle. 
It  may  be  said  tiiat  all  cities  have  come  from 
the  growth  and  expansion  of  Tillages.  In 
1860,  when  the  law  In  question  was  passed, 
the  cities  of  Washington  were  embryonic 
The  word  "village"  appearing  In  an  unre- 
pealed statute  passed  in  those  early  territo- 
rial days  should  be  construed  to  cover  a  city 
when  the  village  has  assumed  the  proportions 
of  a  city,  unless  some  later  statute  makes  It 
clearly  appear  that  a  city,  considered  strictly 
as  such,  Is  exempted  from  the  provIsIonB  of 
the  earlier  statute. 

It  is  next  urged  that  the  territorial  legis- 
lature In  the  year  1881  enacted  a  code  which 
was  intended  to  contain  such  general  laws 
as  were  to  be  continued,  and,  since  the  act 
In  question  was  omitted  from  such  code,  such 
omission  is  sufficient  of  itself  to  effect  the 
repeal  of  the  statute.  Section  S320  of  the 
Code  of  1881  provides  as  follows:  "All  acta 
or  parts  of  acta  of  a  general  nature,  In  force 
at  the  commencement  of  the  8th  biennial  ses- 
sion of  the  legislative  assembly,  and  not  re- 
pealed shall  be,  and  the  same  are  hereby  con- 
tinued, In  full  force  and  effect  unless  the 
same  be  repugnant  to  the  act  upon  the  same 
subject  matter,  passed  or  revised  at  the  8th 
biennial  or  present  extra  session  of  the  legis- 
lature." This  law  was  In  effect  at  the  com- 
mencement'of  the  eighth  biennial  session  ot 
the  legislature.  It  was  not  repealed,  and  no 
act  was  passed  repugnant  thereto.  There- 
fore Its  omission  from  the  Code  6f  1881  did 
not  effect  a  repeal  of  the  statute. 

It  Is  next  contended  that  the  statute  Is  re- 
pealed by  the  terms  of  chapter  113,  p.  183, 
Laws  1899,  tiie  act  therein  contained  being 
entitled  "An  act  to  provide  against  the  adul- 
teration of  food."  The  act  provides  that  the 
state  dairy  commissioner  shall  be  state  dairy 
and 'food  commissioner,  and  he  Is  given  cer- 
tain powers  by  way  of  superintending  the  in- 
spection and  analysis  of  articles  of  'food. 
Section  2  of  the  act  is  as  follows:  "The  term 
food'  as  used  herein  shall  Include  all  ar- 
ticles used  for  food  or  drink  by  man,  whether 
simple,  mixed  or  compound."  Appellants* 
counsel  concedes  that  the  word  "food,"  in 
the  ordinary  acceptance,  does  not  include 
alcohfd  or  any  form  of  alcoholic  liquors,  but 
Insists  that  by  the  terms  of  section  2,  supra, 
the  legislature  has  placed  a  l^lslatiTe  deflni- 
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tloh  npoA  the  term  "food"  which  Is  mfiile  to 
fDcInde  alcoholic  liquors.  If  doubt  existed  be- 
fore as  to  the  legislative  meaDing  In  that  re- 
gard, the  legislature  of  1901  has  set  the  mat- 
ter at  rest  Chapter  94,  p.  1»4,  Laws  1901, 
expressly  repeals  the  act  of  1890  above  men- 
tioned, and  provides  a  new  method  for  food 
inspection.  Section  2  of  the  act  contains  the 
following:  "The  term  'food'  as  used  herein 
shall  Include  all  articles  used  for  food,  drink 
and  condiment  by  men,  whether  mixed,  sim- 
ple or  compound.  •  •  •  The  term  'drink' 
as  used  herein  shall  not  Include  liquors  con- 
taining two  per  cent  or  more  of  alcohol."  It 
is  thus  clear  that  the  law  providing  against 
the  adulteration  of  food  does  not  apply  to 
jalcoholic  liquors. 

Appellants  also  Insist  that  this  statute  has 
been  abrogated  by  nonuser.  Counsel  observes 
that  "for  more  than  forty  years  this  peculiar 
statute  has  slept  its  Rip  Van  Winkle  sleep 
undisturbed  by  any  attempt  to  enforce  IL" 
Id  Kitchen  v.  Smith.  101  Pa.  452,  the  court, 
when  discussing  a  statute  a  portion  of  which 
seems  to  have  been  habitually  disregarded, 
observes  as  follows:  "Approbation  of  two 
Justices  of  the  peace  lies  at  the  foundation 
of  the  power  of  overseers  to  lay  a  rate  or  as- 
sessment, and.  if  not  first  obtained,  their  act 
in  laying  a  tax  is  unauthorized  by  the  stat- 
ute. So  the  law  is  written,  and  neither  the 
overseers  of  the  poor  nor  the  courts  can  treat 
it  as  obsolete."  The  following  statement  con- 
cerning the  nonuser  of  a  statute  is  contained 
in  section  137.  Suth.  St  Oonst:  "As  repeal 
can  only  proceed  from  the  legislature,  the 
obsoleteness  of  the  nonused  statute  must  be 
In  some  way  recognized  In  subsequent  legisla- 
tion. Popular  disregard  of  a  statute  or  cus- 
tom opposed  to  it  will  not  repeal  it"  We 
are  not  aware  of  any  subsequent  legislation 
which  would  seem  to  recognize  the  nonuser 
of  this  statute  on  the  subject  of  the  Inspec- 
tion of  spirituous  liquors,  unless  It  be  found 
In  appellants'  further  argument  that  subse- 
quent legislation  gave  to  Incorporated  cities 
the  power  to  regulate  the  traffic  In  Intoxicat- 
ing liquors  within  their  limits.  We  are  re- 
ferred to  sectiim  739, 1  Balllnger's  Ann.  Codes 
&  St,  where  the  powers  of  cities  of  the  first 
class  are  enumerated.  The  following  subdl- 
Tlsions  of  said  section  are  particularly  cited: 
Subdivision  32:  "To  regulate  the  selling  or 
giving  away  of  Intoxicating,  malt  vinous, 
mixed  or  fermented  liquors."  Subdivision  34: 
"To  regulate  the  carrying  on  within  Its  cor- 
porate limits  of  occupations  which  are  of 
such  a  nature  as  to  affect  the  public  health 
or  the  good  order  of  said  city."  Subdivision 
38:  "To  provide  for  the  punishment  of  all 
disorderly  conduct  and  of  alt  practices  dan- 
gerous to  public  health  or  safety,  and  to  make 
all  regulations  necessary  tor  the  preservation 
of  public  morality,  health,  peace  and  good  or- 
der within  Its  limits."  It  Is  argued  that  the 
above  provisions  supersede  the  provisions  of 
the  statute  here  under  couslderatlon,  and 
counsel  therefore  conclude  that  the  power  to 


Inspect  spirituous  liquors  within  the  limits  of 
the  of  Seattle  now  resides  In  the  city 
alone.  The  power  referred  to  In  subdivision 
32  relates  to  the  general  control  of  the  traffic 
in  Intoxicating  liquors,  coming  under  what 
are  usually  termed  "police  powers."  The 
city  has  the  undoubted  power  to  require  a 
license  for  the  conduct  of  the  sale  of  intoxi- 
cating liquors,  to  fix  the  amount  to  be  paid 
therefor,  and  generaUy  to  direct  the  method 
of  sale,  not  inconsistent  with  general  laws 
of  the  state.  It  was,  however,  the  undoubted 
intention  of  the  legislature  of  1860  that  Im- 
pure or  adulterated  liquors  should  not  be  sold 
anywhere  within  the  then  territory,  and  It 
made  provision  to  prevent  It  which  should 
apply  to  the  whole  territory.  The  purpose  in- 
volved In  the  law  is  the  same  In  principle  as 
that  sought  to  be  reached  by  the  existing 
law  providing  against  the  adulteration  of 
food;  the  one  providing  against  the  sale  of 
adulterated  liquor  and  the  other  against  the 
sale  of  adulterated  food.  Subdivisions  34 
and  36,  supra,  relate  to  the  city's  power  to 
regulate  occupations  which  are  of  such  a 
nature  as  to  affect  the  public  health,  and  It 
might  with  equal  force  be  Insisted  that  the 
provisions  of  the  law  providing  against  the 
adulteration  of  food  cannot  be  enforced  In 
cities  of  this  state.  Such  a  result  would 
practically  render  the  law  nugatory,  since  It» 
beneficial  effects  must  in  the  nature  of 
things,  be  far  greater  in  the  cities  than  else- 
where. It  Is  manifest  that  one  method  ha» 
been  provided  by  the  legislature  to  prevent 
the  sale  of  adulterated  and  Impure  food  and 
another  and  distinct  method  to  prevent  the 
sale  of  adulterated  and  Impure  llqu<Hr8.  The 
latter  method,  though  long  since  adopted  by 
the  legislature,  and  perhaps  but  littie  used, 
we  find  to  be  still  the  law.  The  state  firat 
reserves  the  right  to  say  that  only  pure  Uq~ 
uors  shall  be  sold,  and  then  grants  to  cities 
the  power  to  regulate  the  sale  of  pore  liquor*, 
only. 

The  Judgment  Is  affirmed. 

FULLERTON.  J.  I  dissent  The  act  re- 
lied upon  to  sustain  the  appointment  of  the 
Inspector  was  nothing  more  than  an  act  regu- 
lating the  sale  of  Intoxicating  liquors.  As 
such  it  was  r^ealed  by  the  subsequent  legis- 
lation vesting  Id  boards  of  county  commis- 
sioners of  counties  and  the  mayors  and  coun- 
cils of  cities  the  "sole  and  exclusive  author- 
ity and  power  to  regulate,  restrain,  llcense- 
or  prohibit  the  sale  or  disposal  of  spirituous, 
fermented,  malt  or  other  Intoxicating  liquors'*' 
within  their  respective  Jurladlcttoua. 


(16  Wuh.  ST) 
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(Supreme  Court  of  Washington.    Nov.  15, 
1901.) 

APPEAL— ORDER  VACATING  JUDOMBNT. 
Laws  1893.  p.  119,  6  1,  subd.  1,  providing- 
that  an  appeal  may  be  taken  from  an  order 
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rnting  a  new  trial,  does  not  change  the  law 
regard  to  an  order  racating  a  judgment, 
and  Boch  order  is  not  awealabla. 
FoUerton  and  3foont,  J3.,  dissenting. 

Appeal  from  superior  coor^  Ktag  county; 
Win.  Hickman  Moore,  Judge. 

From  an  order  entered  on  motion  of  D.  T. 
Deanj  and  otiiers  vacating  a  judgm^t  In 
favor  nt  Gustave  A.  Ndaon,  he  aM^eala. 
Appeal  dismissed. 

John  0.  Whltlock,  for  appellant  O.  Ward 

Kemp,  for  respondents. 

DUNBAB,  J.  This  is  an  appeal  from  an 
<KYler  vacating  a  judgment,  and  respondents 
more  to  dismiss  the  appeal  on  the  ground 
that  such  order  la  not  appealable.  We  de- 
cided in  LUlenthal  r.  Wright,  1  Wash.  St  1, 
23  Pat  801,  and  Oower  t.  Gower,  1  Wash. 
St  16.  24  Pac.  29,  that  an  order  of  the  dis- 
trict court  vacating  a  judgment  was  not 
subject  to  review  In  the  supreme  court,  and 
therefore  not  appealable.  These  decisions 
were,  however,  prior  to  the  law  of  1893, 
which  provides  (page  119,  8  1,  subd.  1)  that 
an  appeal  may  be  taken  from  an  order  grant- 
ing a  new  trial.  It  Is  suggested  that  an 
order  granting  a  new  trial  Is  in  substance 
the  same  as  an  order  vacating  a  judgment 
bnt  however  that  may  be,  since  the  passage 
of  the  law  of  1883,  supra,  we  held  In  Greene 
V.  WUlIams,  6  Wash.  260,  83  Pac.  588,  that 
an  order  vacating  a  judgment  was  not 
pealable.  in  that  case  'noticing  the  change 
of  the  law  since  the  decision  In  Llllenthal  v. 
Wright  and  Gower  v.  Gower,  supra;  and. 
Indeed,  the  fact  that  the  later  law  had  au- 
thorized an  a^pe&\  from  an  order  granting  a 
new  trial  was  one  of  the  reasons  assigned 
for  holding  that  the  order  to  vacate  was  not 
appealable.  It  has  been  suggested  that  this 
eoart  has  several  times  entertained  appeals 
trom  orders  vacating  judgment,  and  this  Is 
tme;  but  In  those  cases,  with  but  one  excep- 
tion, the  question  was  not  raised  by  the  re- 
spondents, and  the  casee  were  disposed  of 
on  their  merits  in  favor  of  the  re^ndents. 
8o  that  It  was  not  necessary  to  pass  upon 
the  qo^tion  of  whether  or  not  the  order  was 
appealable,  even  If  It  bad  been  called  to  the 
sttentlon  of  the  court.  In  Williams  v.  Breen 
(Wash.)  66  Pac.  103,  however,  the  exception 
above  referred  to,  which  was  an  appeal  from 
an  order  vacating  a  judgment,  the  respond- 
ent moved  to  dismiss  the  appeal  for  the 
reaaoD  that  the  order  was  not  appealable. 
This  motion  was  made  orally,  and  was  not 
decided,  the  court  as  is  Its  custom,  taking 
the  motion  with  the  case,  and  hearing  the  ar- 
gument on  the  merits.  Tills  case  was  also 
decided  in  favor  of  the  respondent  and  the 
motion  was  not  noticed  in  the  opinion,  It 
brfng  a  common  practice  of  this  court  to 
decide  eases  upon  their  merits  when  It  Is 
not  necessary  to  discuss  motions  to  dismiss, 
and  It  Is  not  necessary  when  the  case  Is  de- 
cided open  its  merits  In  favor  of  the  respond- 
ent  Bat  in  later  cases  this  court  has 


spoken  with  no  uncertain  sound  on  this  ques- 
tion. In  Freeman  v.  Ambrose,  12  Wash.  1. 
40  Pac.  381,  It  was  held  that  an  order  setting 
aside  a  default  and  giving  a  defendant  leave 
to  file  an  answer  was  not  appealable,  and 
the  new  law  of  1893  was  there  discussed  as 
follows:  "But  appellant  bases  his  right 
upon  subdivision  6  of  section  1  of  the  act 
(Laws  1893,  p.  119),  which  provides  that  an 
ai^>eal  may  be  taken  from  any  order  which 
'(3)  grants  a  new  trial*;  and  contends  that 
the  OTder  vacating  the  judgment  in  this 
cause  In  effect  'grants  a  new  trial.*  and  is 
therefore  appealable.  We  are  unable  to 
agree  with  tbis  contention.  A  new  trial  is 
defined  by  section  399,  Code  Proc.,  to  be  'a 
re-examlnatlon  of  an  Issue  In  the  same  court 
after  a  trial  and  decision  l>y  a  Jury,  court 
or  referee*;  and  section  400  inscribes  the 
grounds  upon  which  such  new  trial  may  be 
granted.  We  do  not  think  that  setting  aside 
a  default  and  giving  a  defendant  leave  to 
file  an  answer  and  defend  Is  the  granting  of 
a  new  trial  within  the  meaning  of  the  stat- 
ute. We  think  It  against  the  policy  of  the 
law  to  give  the  act  a  construction  that  would 
multiply  appeals  and  permit  litigants  to 
bring  their  causes  here  by  piecemeal,  and 
especially  so  sluce  the  act  itself  provides 
that  an  appeal  from  any  'final  judgment 
shall  also  bring  up  for  review  any  order 
made  In  the  same  action,  either  before  or 
after  the  judgment.'  Laws  189S,  p.  119;  $  1, 
subd.  1.  The  ruling  complained  of  can  be 
reviewed  after  a  final  judgment  shall  have 
been  entered  In  the  cause,  and  upon  an  ap- 
peal from  such  judgment  a  complete  and 
just  disposition  of  the  case  can  be  made.  To 
permit  an  appeal  from  an  order  of  this  char- 
acter Is  to  needlessly  delay  the  progress  of 
litigation,  frequently  amounting  to  a  denial 
of  justice,  and  in  a  vast  majority  of  cases 
It  would  be  productive  merely  of  expense  to 
litigants  and  the  placing  of  useless  and  un- 
necessary labor  upon  the  court."  To  the 
same  effect  Is  Reitmelr  v.  Slegmund,  13 
Wash.  624,  48  Pac.  878.  And  In  Lumber  Co. 
V.  Rucber,  17  Wash.  600,  50  Pac.  484,— a 
case  which  was  tried  by  eminent  couhsel, 
and  In  which  every  point  was  tenaciously 
contested,— It  was  again  decided  that  an  or- 
der of  the  superior  court  vacating  a  Judg- 
ment was  not  appealable.  T>hls  being  a 
question  of  practice,  and  the  court  having 
laid  down  the  rule  In  so  many  cases,  we 
think  It  would  he  unwise  to  disturb  the  de- 
cisions ho-etofore  made. 

The  motion  will  be  sustained,  and  the  ap- 
peal dismissed. 

REAVIS,  C.  J.,  and  ANDERS  and  HAD- 
LET,  JJ.,  concur.  WHITE,  J.,  was  not 
present  at  the  hearing  of  this  case,  and  did 
not  participate  in  its  determination. 

FULLERTON,  J.  (dissenting).  I  am  un- 
able to  agree  with  the  conclusion  reached 
by  the  court  in  this  case.  If  I  read  the 
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opinion  ailgbtf  It  holds  that  an  order  vacat- 
ing and  setting  aside  a  Judgment  can,  under 
no  circumstances  or  conditions,  be  reviewed 
xxpon  a  direct  appeal  from  the  order,  no  mat- 
ter  what  the  effect  of  such  order  may  be 
upon  the  rights  of  the  parties  to  the  Judg- 
ment. This,  In  my  o^ion,  violates  not  only 
the  plain  provisions  of  the  statute,  but  goes 
beyond  any  decision  of  this  court  rendered 
since  the  present  appeal  statute  went  into 
effect,  and  Is  directly  contrary  to  its  later 
decisions.  The  question  presented  la,  to  my 
mtaid,  something  more  than  a  mwe  question 
of  jotictice.  It  involves  the  right  of  aweal, 
and  I  feel  Justified  for  this  reason  In  stating 
the  reasons  for  my  dissent  somewhat  at 
length. 

Taking  up  the  statute  first,  I  think  orders 
ot  this  kind  are  appealable  under  subdivision 
7,  i  GOOD,  Ballinger'B  Ann.  Codes  &  St, 
which  permits  an  appeal  "ttom  any  final  or> 
dw  made  after  Judgmoit,  which  affects  a 
snbstanttal  right'*  That  an  order  vacating 
a  Judgment  is  an  ord«  made  after  Judgment 
which  affects  a  substantial  right  is  self-evi- 
dent Is  it  a  final  order  within  the  meantaig 
of  this  clause  of  the  statute?  I  think  it  Is. 
It  is  the  termlnatton  of  the  proceedings  In- 
stituted to  set  aside  the  Judgmoit  We 
have  repeatedly  said  that  such  proceedings 
axe  in  their  nature  independent;  that  Is,  not 
ft  proceeding  in  the  main  actl<m.  Snch  a 
proceeding  can  be  instituted,  whether  by 
motion  or  petition,  oiUy  after  notice  to  the 
adverse  party.  It  may  be  begun  at  any  time 
withhi  one  year  after  the  Judgment  is  en- 
t^^.  It,  can  be,  and  usually  is,  predicated 
qn  matters  del)(>rs  the  record.  It  Is  tried  as 
an  Independent  proceeding  m  elthor  oral  or 
^tten  evidence.  A  Judgment  entered  in 
4^  form'  <Mt  action,  whether  of  legal  or  equi- 
table cognizance,  and  whether  entered  by 
d^ault  or  after  the  most  expensive  and  elab- 
orate trial,  can  be  vacated  under  the  pro- 
cedure. In  fact  the  proceeding  la  in  all  of 
its  essentials  a  trial  of  an  issue  of  fact  and 
law,  and  it  seems  to  me  idle  to  say  that  an 
order  entered  therein  Is  not  a  final  order 
within  the  meaning  of  the  statute.  If  it  Is 
S(^  it  is  appealaUe.  Again,  the  right  to 
haTO  such  an  order  reviewed  is  so  impor- 
tant that  It  ought  not  to  be  dmled  on  any 
doubtful  construction  of  the  statute.  It  is 
no  Idle  ceremony  to  try  an  involved  and  hot- 
1y  contested  actlm.  When  a  litigant  has 
once  done  this,  and  has  beoi  successful  in 
obtaining  a  Judgmoit  be  ought  not  to  be 
driven  to  retry  his  cause  before  he  can  re- 
view an  order  vacating  tiiat  Judgment  un- 
less the  statute  permits  of  no  other  construc- 
tion. 

But  If  I  'am  mistaken  as  to  the  proper  eon- 
Anictlon  ot  snbdivislon  7,  certainly  subdivi- 
sion 6  of  the  same  section  permits  appeals 
from  certain  orders  of  this  cbaractw.  Tha^ 
BubdiTislot  allows  an  appeal  from  an  order 
^hich  affects  a  substantial  right  anc  which 
either  (1)  in  effect  determines  the  action  or 


proceeding  and  prevents  a  final  Judgment 
therehi,  or  (2)  discontinues  the  action,  or  (3) 
grants  a  new  trIaL  If,  therefbre,  an  order 
vacating  a  Judgment  has  tiie  eSeet  ot  doing 
any  one  ot  these  things,  it  Is  appealaUe.  The 
case  before  us  la  lUostrative  of  the  necessity 
of  adhering  to  this  principle.  It  is  a  pro- 
ceeding to  foreclose  a  tax  certificate.  The 
county  records  showed  at  titie  time  the  pro- 
ceeding was  begun  that  tiie  respondent  Denny 
was  the  only  p^son  who  bad  an  Interest  in 
the  propoiy  covered  by  the  certificate.  He 
was  the  (ndy  party  made  defendant  in  the 
proceedhig,  unl^  the  designation  in  the  title 
of  the  action  "all  parsons  unknown"  could  be 
said  to  Include  others.  The  summons  was  at- 
tempted to  be  served  upon  Denny  by  leaving 
a  copy  thereof  at  his  usual  place  of  abode. 
No  other  service  was  made.  Judgment  went 
by  default  More  than  90  days  thereafter, 
Denny,  with  others,  who  claimed  an  interest 
in  the  land  by  virtue  of  certain  unrecorded 
Instruments,  aiqpeared  specially,  and  without 
"submitting  to  the  Juriadlctlon  of  the  court" 
moved  to  vacate  the  Judgment  for  the  reason 
tiiat  no  service  had  berai  had  on  any  of  the 
necessary  parties  defendant  Affldavlta  and 
counter  affidavits  were  filed,  and  a  hearing 
bad  on  the  motion,  resolttng  In  an  order  va- 
cating and  setting  aside  the  Judgment  The 
moving  parties  at  no  time  appeared  gateral- 
ly,  nor  did  the  trial  court  require  thona  to  so 
appear  as  a  condition  precedent  to  granting 
the  motion.  Under  ihe  statute' relating  to 
the  commencement  of  acttons,  as  construed 
by  this  court  In  Investment  Go.  v.  Ely,  21 
Wash.  102,  67  Pac.  853,  the  order  bad  the 
effect  of  discontinuing  the  action,  because 
more  than  90  days  bad  elapsed  since  the  fU* 
Ing  of  the  complaint  and  none  ot  the  parties 
to  the  actlcm  had.  In  the  opinion  of  the  trial 
court  been  served  with  summcois.  If  this 
order  of  the  court  cannot  be  reviewed  upon 
a  direct  appeal  therefrom,  it  is  plahi  from 
the  foregoing  statement  that  It  can  never  be 
reviewed  at  alL  It  would  seem,  then,  that  all 
aiipeals  frun  orders  vacating  Judgments 
should  not  be  dismissed,  even  though  some 
such  orders  may  not  be  aj^ealable;  but  tliat 
the  court  should  examine  into  the  facts  of 
each  case  separately,  and,  if  It  found  that  the 
ordOT  had  the  effect  of  doing  any  one  of  the 
things  mentioned  In  subdlvlslcm  6  from  which 
an  appeal  Is  allowed,  entertain  the  appeal,  and 
determine  the  question  on  its  merits.  Tliis 
is  no  new  doctrine.  On  the  contrary,  this 
court  has  In  two  separate  cases  announced  thla . 
principle.  In  Embree  v.  McLennan,  18  Wash. 
661,  Si  Pac.  241,  It  was  held  that  an  ord» 
of  the  trial  court  quashing  a  summons  was 
aj^alable  when,  bi  effect  It  determines  the 
action  or  ^ceedlng  and  prevents  a  final 
Judgment  therein.  So  It  was  held  in  Invests 
meat  Co.  v.  Ely,  supra.  In  that  case  this 
language  was  used:  "The  various  ai^alable 
orders  are  stated  in  BalllDger's  Ann.  Codes  & 
St  S  or>00.  and  tt  Is  there  declared  that  an  ap- 
peal lies  'from  any  order  affecting  a  sul>- 
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itantial  right  In  a  civil  action  or  proceeding 
which  In  effect  determines  the  action  or  pro- 
ceeding and  preTents  a  flnal  judgment  there- 
in.* In  Ehnbree  t.  McLennan,  18  Wash.  €51, 
K2  Pac.  241,  it  was  determined  that  an  order 
of  the  court  quashing  a  summons  is  appeal- 
able when,  in  effect,  it  determines  the  action 
or  proceeding  and  prevents  a  fioal  Judgment 
therein.  The  court  will  look  at  the  substance 
of  Boch  a  motion,  and  its  effect,  to  ascertain 
whether  the  order  is  appealable;  and  if  It, 
In  effect,  determines  the  action.  It  Is  appeala- 
ble." 

So  far  I  have  treated  the  question  as  one 
of  statutory  construction  simply.  I  am 
aware,  however,  that  the  decision  Is  rested 
by  the  majority  solely  upon  the  prior  deci- 
sions of  this  court  Passing  to  the  cases  re- 
lied on,  the  first  three  cited  in  the  opinion 
can  be  dismissed,  I  think,  as  having  no  hear- 
ing upon  the  question.'  They  were  decided 
□nder  a  statute  which,  while  dissimilar  to 
the  one  now  In  force  in  other  respects,  did 
Dot  contain  the  provision  found  in  subdivi- 
sion 7  of  the  present  one.  True,  Greene  v. 
WUUams,  6  Wash.  200,  33  Pac.  588,  is  seem- 
ingly cited  as  passing  upon  the  present  stat- 
ute. If  this  be  what  was  intended  by  the 
reference  to  that  case,  I  think  my  Brothers 
mnst  have  misread  It.  It  was  In  fact  decid- 
ed upon  the  prior  statute.  A  most  cursory 
examination  will  show  this  to  be  so.  It  was 
decided  on  April  20,  1803,  while  the  act  of 
1803  (the  present  appeal  statute),  as  it  had 
DO  emergency  clause,  did  not  go  Into  effect 
nntll  some  time  in  the  month  of  Jtme  fol- 
lowing. The  statute  of  1893  was  referred  to 
in  the  opinion  in  that  case,  as  I  read  It,  not 
for  the  purpose  of  showing  that  an  order 
vacating  a  judgmoit  was  not  appealable  un- 
der that  statute,  but  for  the  purpose  of  show- 
ing that  the  necessity  of  changing  their  for- 
mer holdings  to  the  effect  that  orders  vacat- 
ing Jadgments  were  not  appealable  was  not 
so  urgent  as  a  certain  other  amendment  re- 
ferred to  had  made  It,  because. the  new  stat- 
ute, which  would  shortly  go  Into  effect,  had 
overcorae  the  difficulty,— Indicating  inferen- 
tlally,  at  least,  that  the  court's  former  hold- 
Ingi  were  onsatlsfactory.  In  passing  It  may 
be  well  to  mention  that  the  court  Itself 
did  not  seem  to  treat  the  cases  cited  from 
1  Wash,  as  conclusive  upon  the  question, 
eren  nnder  the  old  statute.  In  Railroad  Oo. 
T.  Black,  3  Wash.  St.  827,  28  Pac.  538.  con- 
corred  in  by  the  full  court,  the  right  of  ap- 
peal from  an  order  vacating  a  judgment  was 
referred  to  as  still  an  open  question;  and  In 
Uarston  t.  Humes,  3  Wash.  St.  267,  28  Pac. 
520,  a  iffoceedlng  brought  to  review  an  order 
vacating  a  judgment,  a  grave  constitutional 
qoestion  was  determined.  When  we  remem- 
ber the  hesitancy  with  whk?h  this  court  has 
■IwETs  approached  a  question  of  this  char- 
acter. It  Is  hardly  conceivable  that  It  would 
determine  such  a  question  In  a  case  where 
ttete  was  the  least  doubt  that  the  subject- 
matter  of  the  action  In  which  It  arose  was  not 
«7P.-6 


before  the  court  for  review.  Of  the  other 
cases  cited,  Reltmeir  v.  Slegmund,  13  Wash. 
6^,  43  Pac.  S78,  seems  to  me  to  be  witb  the 
conclusion  that  an  order  vacating  a  judgment 
is  appealable,  rather  than  against  It  That 
was  an  appeal  from  an  order  vacating  a 
Judgment  In  which  a  motion  to  dismiss  was 
made  solely  on  the  ground  that  such  an  order 
was  not  appealable.  '  The  court  not  only  did 
not  dismiss  the  appeal,  "but  entertained  It 
and  decided  the  question  on  Its  merits.  True, 
the  right  of  appeal  from  such  an  order  was 
discussed  somewhat  but  the  most  that  can 
be  said  of  the  case  Is  tbat  the  question  was 
left  undecided.  This  leaves  two  cases  only 
which  can  be  said  to  support  the  court's  con- 
clusion, namely,.  Freeman  v.  Ambrose,  12 
Wash.  1,  40  Pac.  381,  and  Lumber  Co.  v. 
Bucket  17  Wash.  600,  50  Pac.  4»4.  The  first 
of  these  was  an  appeal  from  an  order  set- 
ting aside  a  default  Judgment  and  permitting 
the  defendant  to  come  In  and  defend;  the 
second  was  an  appeal  from  an  order  setting 
aside  a  default  Judgment  entered  after  Issue 
Joined,  and  placing  the  case  on  the  calendar 
of  the  court  for  trial  on  Its  merits.  In  nei- 
ther of  them  does  the  question  whether  the 
order  was  appealable  under  subdivision  7  of 
section  6500,  Balllnger's  Ann.  Codes  &  St, 
seem  to  have  been  raised.  Certain  It  Is  that 
such  question  was  not  directly  determined. 
But  giving  them  the  weight  of  the  latest 
adjudication  of  this  court  they  are  not  au- 
thority for  the  broad  proposition  that  the 
court  la  pleased  to  announce  In  this  case, 
viz.  that  no  such  orders  are  appealable. 

Before  passing  to  the  cases  which  seem  to 
me  to  be  contrary  to  the  cases  of  Freeman  v. 
Ambrose  and  Lumber  Oo.  v.  Rucker,  I  wish 
to  advert  to  another  matter  in  the  opinion  of 
the  majority.  I  am  not  Impressed  with  the 
argument  that  a  case  decided  upon  Its  merits 
Is  authority  on  the  question  whether  the  ap- 
peal Is  before  the  court  when  decided  one 
way,  but  not  such  authority  when  decided 
the  other.  It  seems  to  me  that  the  question 
of  the  right  and  power  of  the  court  to  deter- 
mine the  question  presented  Is  involved  in 
all  cases,  no  matter  how  decided.  But  If 
there  be  a  distinction  In  this  respect  my 
Brothers  are  mistaken  In  assuming  that  all 
appeals  from  orders  vacating  Judgments  de- 
cided upon  their  merits  were  decided  In  favor 
of  the  respondent  Such  was  not  the  fact  If 
I  correctly  read  the  case.  In  Security,  CJo.  v. 
Lafleur,  17  Wash.  406.  4&  Pac.  1061.  Tbat 
was  an  appeal  from  an  order  vacating  a 
Judgment  and  decree  of  foreclosure.  The 
court  not  only  entertained  the  appeal,  but  re- 
versed the  order,  remanding  the  case  to  the 
lower  court  with  Instructions  to  annul  the 
order  of  vacation  and  reinstate  the  Judgment 
and  decree. 

Turning  now  to  the  cases  which  seem  to 
me  to  oppose  the  decision  in  this  case,  pass- 
ing, by  the  several  cases  where  sucb  appeals 
have  been  entertained  and  the  cases  decided, 
upon  their  merits  in  favor  of  the  respondent 
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tbe  one  most  nearly  In  point  Is  Hlbbard  T. 
Delanty,  20  Wash.  539,  60  Pac.  34.  In  that 
case  It  appeared  that  the  trial  court  had  va- 
cated and  set  aside  a  judgm^t  on  the  ai>- 
plication  of  the  }udgmrat  debtor.  Thereafter 
the  plaintUf  In  the  action  sought  by  motfon 
In  the  trial  conrt  to  have  the  order  of  vaca- 
tion set  aside  and  the  judgment  reinstated. 
Tbe  court  refused  to  grant  the  motion, 
■whereupon  he  appealed  to  this  court,  at- 
tempting to  bring  up  both  ordera.  This  ap- 
peal was  dismissed  upon  motion  in  this  court 
on  the  ground,  among  others,  that  the  latter 
was  not  appealabie,  and  that  the  remedy 
of  the  party  against  the  first  order  was  by  a 
direct  appeal  from  it  alone.  Passing  upon 
the  motion  it  was  said:  "The  order  refusing 
to  set  aside  the  order  vacating  the  Judg- 
ment Is  not  an  ap[>ealahle  order.  Any  reason 
that  could  be  shown  for  setting  aside  th6 
order  could  have  been  and  should  have  been 
shown  in  opposition  to  the  application  made 
by  the  respondent  to  vacate  the  judgment 
Having  had  due  notice  of  that  application, 
and  having  failed  to  satisfy  the  lower  court 
on  the  hearing  that  no  sufficient  reason  exist- 
ed for  vacaUng  the  Judgment,  the  appellant 
was  precluded  from  further  questioning  the 
sufficiency  of  the  order  In  that  court.  His 
remedy  was  by  appeal  to  this  court"  The 
court  then  proceeded  to  show  why  the  ap- 
peal did  not  bring  up  the  order  vacating  tbe 
judgment  This  case  seems  to  me  to  be  di- 
rectly opposed  to  Freeman  v.  Ambrose,  and 
Lumber  Co.  v.  Ruclcer,  cited  by  the  majority, 
and,  being  a  later  ex[vession  of  opinion  on 
the  question  by  this  court,  ought  to  be  al- 
lowed to  control,  unless  there  is  some  grave 
necessity  for  returning  to  the  other  rule, 
Other  late  cases  less  directly  on  the  question, 
but  which  In  principle  support  this  case, 
are  Chezum  v.  Claypool,  22  Wash.  4SS,  61 
Pac.  157,  70  Am.  St  Rep.  »55;  McCord  v. 
McCord,  W  Pac.  748;  and  Wilson  v.  Dry 
Dock  Co.,  68  Pac.  384.  In  the  first  of  these 
It  was  held  that  an  order  made  in  a  proceed- 
ing under  the  statute  relating  to  the  vaca- 
tion of  judgments  is  res  judicata  against  any 
subsequent  attaclc  upon  the  Judgment  and 
that  the  remedy  from  the  order  entered  in 
such  a  proceeding  Is  by  appeal  to  this  court 
In  deciding  the  case  the  court  used  this  lan- 
guage: "It  Is  enough  to  know  that  tbe  pro- 
ceeding afforded  by  the  statute  for  vacating 
or  modifying  judgments  is  not  a  summary 
one,  that  Its  provisions  are  ample  to  enable 
justice  to  be  done,  and  that  an  appeal  Is 
allowed  to  this  court  from  the  order  entered 
therein."  In  the  second  one  of  the  questions 
was  whether  a  second  application  to  vacate 
a  judgment  could  be  presented  after  the  dis- 
missal of  the  first  Passing  upon  this  ques- 
tion this  language  was  used:  "A  very  earn- 
est appeal  In  behalf  of  the  petition  of  the 
appellant  is  made  by  tbe  counsel  in  their 
brief,  and  It  Is  insisted  that  he  has  never  bad 
liiB  day  lo  court  and  that  a  fraud  has  been 
perpetrated  upon  blm  by  reason  of  tbe  pro- 


ceedings. But  we  are  inclined  to  think  tiiat 
appellant  has  lost  his  rights  In  this  action, 
if  he  ever  had  any.  His  petition,  in  which 
presumably  was  set  all  the  defense  to  the  ac- 
tion that  he  had,  was  determined  against  bim 
by  the  court  on  April  24,  1900.  The  ruling 
of  the  court  in  this  respect  was  appealable. 
It  Is  said  by  this  court  in  Chemm  v.  Clay- 
pool.  22  Wash.  498,  61  Pac.  157,  79  Am.  8t 
Rep.  955,  that  where  the  statute  affords  a 
full,  complete,  and  adequate  remedy  against 
an  illegal  judgment  by  authorizing  the  ag- 
grieved party  to  proceed  by  motion  to  vacate 
and  set  aside,  and  permitting  an  appeal  from 
any  order  entered  upon  such  motion,  one  who 
has  attacked  a  Judgment  by  motion  to  va- 
cate, and  has  failed  to  prosecute  an  aj^al 
from  the  denial  of  his  motion,  cannot  sulme- 
quently  maintain  an  action  to  cancel  the 
judgment  since  the  question  of  the  validity 
of  the  judgment  is  res  judicata.  The  action 
here  is.  In  effect  the  same  as  It  was  In  that 
case.  The  remedy  was  by  appeal  from  the 
order  rendered  on  the  24th  day  of  April,  1000, 
Instead  of  by  another  motion  based  upon 
practically  the  same  application."  The  third 
case  is  similar  in  effect  to  the  second.  These 
cases.  It  is  true,  had  reference  to  orders  re- 
fusing to  vacate  judgments.  But  If  such 
orders  are  appealable,  authority  therefor 
must  be  found  in  subdlvi^on  7  of  section 
6SO0  of  the  Code  before  referred  to.  This 
subdivision  is  general  in  Its  terms,  and.  If  It 
permits  an  appeal  from  an  order  refusing  to 
vacate  a  judgment  I  see  no  reason  why  It 
should  not  permit  an  appeal  from  an  order 
grant!ug<such  vacation. 
Tbe  motion  should  be  denied. , 

MOUNT,  J.,  concurs. 


(»  Wash.  M) 

DVBRETT  WATER  CO.  t.  FX«EaaNG  et  aL 

(Snpreme  Court  of  Washington.    Mot.  25t 
1901.) 

TAXATION— ASSESSMENTS— EQUALIZATION— 
NOTICE— SERVICB  BY  MAIL— TIME. 

1.  Under  Ballinger's  Ann.  Codes  &  St.  I  1714, 
antborizlug  a  cotiDty  board  of  eqoalization  to 
raise  an  assessment  of  peraonal  property  after 
at  least  five  da^ s'  notice  to  the  owner,  and  sec- 
tion 4SU1,  requiring  that  when  notice  is  served 
by  ntail  double  the  time  for  personal  service 
shall  be  allowed,  where  a  notice  that  an  as- 
sessment will  be  raised  Is  served  by  mail  ten 
days  from  mailing  the  notice  should  be  allowed. 

2.  Under  Ballinger's  Ann.  Codes  &  St.  S  1714. 
authorizing  a  county  board  of  equalization  to 
raise  an  assessment  of  personal  property  after 
at  least  five  days'  notice  to  the  owner,  a  notice 
to  appear  "within  five  days  from  the  date  of 
this  notice,  and  show  cause,  It  any,  why". his 

riersonat  assessment  should  not  be  raised,  is 
nsufflcient  to  authorise  a  raise,  thoivh  the 
raise  is  not  made  until  after  tibe  expiration  of 
tbe  five  days. 

3.  Notice  given  by  county  board  of  equalisa- 
tion of  intent  to  raise  aseessment  of  personal 
property,  undor  Ballinger's  Ann.  Codes  &  St  | 
1714,  Rootild  tix  a  day  certain  for  the  appear* 
ance  of  the  property  holder. 

Appeal  from  superior  court  Soohomlsh 
county;  John  C.  Deuney,  Judge. 
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Action  by  the  Qreratt  Water  Company 
igalast  T.  O.  Fleming  and  otliere,  constituting 
tbe  board  of  equalization  ot  Saoliomlsh  coun- 
ty, and  W.  M.  Ross,  county  auditor.  From  a 
Judgment  for  plaJntifl,  defendants  appeal. 
Affirmed. 

H.  D.  Cooley,  for  appeUants.  F.  H.  Brown- 
dl  and  J.  A.  Coleman,  for  reapondait 

I>UNBAB,  J.  This  cause  was  commenced 
In  tiie  superior  court  of  tlie  state  of  Washing- 
ton for  tbe  county  of  Snohomish  on  tbe  2Tth 
day  of  August,  1901,  on  the  application  -of 
the  plaintiff  fw  a  writ  of  review.  The  affl- 
dkTlt  upon  which  the  application  was  based 
showed  that  the  defendants  were  the  acting 
board  of  county  commissioners  of  ^ohomlsb 
Gonnty;  that  on  the  5tb  day  of  August,  1901, 
they  resolved  themselves  into  a  board  of 
eqaallxatlon  for  said  county;  that  on  the  said 
Sth  day  of  Angust  the  assessor  duly  certified 
to  Bsld  board  bis  assessment  of  the  v^inperty 
of  said  county  for  said  year,,  and  that  said 
board  attempted  to  raise  the  valnation  of  tbe 
prapaty  of  plaintiff  from  tbe  value  placed 
tbereon  by  said  assessor,  which  value  was 
m>868,  to  $81,000,  and  caused  an  order  to. 
that  effect  to  be  entered  upon  the  minutes 
nt  the  proceedings  of  said  board.  The  affida- 
vit allied  that  the  order  was  made  without 
Jultdietlon,  and  was  void,  for  the  reastm  that 
no  notice  as  required  section  1714,  Bal- 
UngefB  Ann.  Codes  &  St.  was  ever  served 
apOD  tbe  company  as  required  by  law.  ^e 
writ  of  review  as  issued,  and  tbe  superior 
court  ot  Snohomish  county  held  that  the  order 
made  by  the  board  of  equalization  raising  tbe 
assessment  on  tbe  plaintiff's  property  as 
iforesald  waa  void. 

Tbe  only  question  that  Is  presented  here 
Ii  OS  to  tbe  sufficiency  of  the  notice  given  by 
tbe  board  of  equalization  to  the  Everett  Wa- 
ter Company,  tbe  respondent  herein.  It  is 
conceded  that  the  notice  was  mailed  on  tbe 
17th  day  of  August,  and  tbe  proceeding  by 
tbe  board  of  equalization  In  raising  the  assess- 
ment was  upon  tbe  24tb  day  of  August,— 
less  than  10  days  from  the  date  of  the  notice. 
We  decided  In  Lewis  v.  Blsbop,  19  Wash.  312, 
33  Pac.  105.  that,  where  a  notice  Is  given  by 
mtO.  It  Is  governed  by  section  4801,  Bal- 
bngo's  Ann.  Codes  &  St,  and  that  the  time 
of  service  should  be  double  that  required  in 
ct«  of  personal  service.  It  Is  conceded  by 
tbe  appellants  that  this  case  falls  squarely 
vltbiD  the  role  announced  in  Lewis  v.  Bishop, 
but  It  is  contended  that  such  announcement 
wan  merely  dictum,  and  that  tbe  case  bad 
been  decided  upon  another  iMx>posltlon;  that 
It  WBs,  therefore,  not  necessdry  for  the  court 
to  pass  ujfoa  the  question  of  a  service  by 
mall;  and  that  the  statute  cited  has  no  ref- 
nence  to  notices  of  this  character,  bnt  that 
It  was  hitended  to  apply  solely  to  civil  actions 
in  the  superior  courts  of  tbe  state.  From  an 
examination  of  tbe  statutes  we  are  not  in- 
clined  to  recede  from  the  position  taken  in 
^  case.  But  the  Judgment  of  the  lower 


court  would  have  to  be  affirmed  in  any  event 
in  this  case  for  tbe  reason  that  the  require- 
ments of  section  1714,  in  relation  to  notice, 
have  not  been  met.  It  Is  asserted  by  tbe  ap- 
pellants, and  Is  probably  shown  by  tbe  rec* 
ord,  that  the  respondent  received  the  notice, 
which  was  mailed  on  August  lOtb,  on  August 
17tb;  tba-t  when  so  received  it  became  actual 
notice,  and  that  tber^ore,  no  oonstructlve 
notice  or  notice  by  mall  was  necessary.  This 
Is  probably  true,  but  the  statute  requires  that 
at  least  five  days'  noUce  must  be  given.  Par- 
agraph 3  of  section  1714,  is  as  follows:  *"Kiey 
shall  raise  the  valuation  of  each  class  of 
personal  property  which  In  their  opinion  Is 
returned  below  Its  fair  and  true  value  to  such 
price  or  sum  as  they  believe  to  be  the  true 
and  fair  value  thereof,  and  they  shall  raise 
the  aggregate  value  of  the  personal  property 
of  each  Indlvidaal  whenevs*  they  believe  tbac 
sndi  aggregate  value  is  less  than  the  true 
valuation  of  the  taxable  personal  property 
possessed  by  such  Individual  to  such  sum  or 
amount  as  they  believe  to  be  the  true  value 
thereof,  after  at  least  Ave  days*  notice  shall 
have  been  given  in  writing  to  the  owner  or 
agent  thereof."  Tbe  notice  in  this  case  was 
as  follows:  "Everett  Wash.,  16th  August 
1901.  General  Manager  Kverett  Water  Cb., 
Everett  Wash.— Dear  Sir:  You  are  hereby 
notified  to  appear  before  tbe  board  of  equall- 
aatitm  within  five  days  from  the  date  of  this 
notice,  and  show  cause,  if  any,  why  the  per- 
sonal assessment  of  yonr  company  for  the 
year  1901  should  not  be  raised  from  $42,805 
to  $150,000.  Board  will  be  in  sesslcn  from 
the  19th  to  the  ^tb  of  the  montb.  Yours 
truly  W.  M.  Ross,  County  Auditor  and  Clerk 
of  Board  of  IQqualizatlon.  [Seal.]"  It  will 
be  observed  that  tbe  statute  provides  that 
this  action  shall  be  taken  after  at  least  five 
da^'  notice  shall  have  been  given  to  the  own- 
er, and  tbe  notice  calls  upon  the  company  to 
appear  within  five  days  from  the  date  of  tbe 
notice.  So  It  would  seem  that  in  any  event 
tbe  statutory  notice,  without  which  the  valu- 
ation cannot  be  ralised,  and  which  is  a  juris- 
dictional prerequisite,  was  not  given.  It  Is, 
however,  contended  by  the  appellants  that  In- 
asmuch as  tbe  board  did  not  act  until  the 
24th  day  of  Angust,  fully  five  days  had  elaps- 
ed between  the  date  of  tbe  notice  and  the 
action  of  the  board  in  raising  the  assessment 
Bnt  we  think  tbe  statute  contemplates  a  no- 
tice glvra  to  tbe  property  holder  wttb  a  date 
certain  fixed  for  his  appearance,  and  that 
that  certain  date  must  be  fixed  more  than 
five  days  from  tbe  service  of  tbe  notice;  that 
the  property  owner  is  not  compelled  by  the 
law  to  be  In  constant  attendance  uixm  the 
board  of  equalization  during  its  entire  ses- 
sion, but  has  a  right  to  have  his  day  in  court 
fixed  and  det^mlned  by  the  notice. 
The  Judgment  will  therefore  be  affirmed. 

REAVIS,  C.  J.,  and  FULLBBTON, 
MOUNT,  and  HADI^Y,  JJ.,  concur.  AN- 
DEUS  and  WHITE,  JJ.,  concur  In  result 
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GREEN  et  ox.  r.  TIDBATjTj  et  ax. 

(Sopmue  CoQFt  of  WasbinKton.    Not.  23, 
1901.) 

DEEDS— COVENANTS— INCUMBRANCES  —LOCAL 
ASSESS  MBNTS-PLKADINQS— CITY 
CHARTERS-ORDINANCES. 

1.  Where  the  statute  requires  the  courts  to 
take  Judidal  notice  of  the  incorporatioa  of  cit- 
ies and  of  their  charters,  the  inoorporation  or 
powers  of  a  city  seed  not  be  alleged  in  the 
pleadings  in  an  action  between  indmdnalB  ia 
which  such  powers  are  involTed. 

2.  Where  a  pleading  was  subject  to  a  motion 
to  make  more  definite,  but  not  to  a  demurrer, 
a  jadgment  based  thereon  will  not  be  set  awde 
on  appeal,  under  Ballinger'a  Ann.  Codes  &  St. 
58  4957,  6535,  providing  that  any  error  or  de- 
fect not  affecting  the  substantisJ  right  of  the 
adverse  party  shall  he  disregarded,  and  that  the 
Bpi)ellate  tourt  shall  consider  all  amradments 
which  could  have  been  made  as  made. 

3.  Defendants  sold  a  cit^  lot  to  i^intiffs, 
by  a  deed  warranting  against  incumbrances. 
After  the  sale,  vendors  paid  an  assessment  for 
a  public  improvement,  which  had  been  levied 
priOT  to  the  sale  of  the  property.  Thereafter 
the  assessment  was  found  illegat  bf  the  court, 
and  the  court  passed  an  act  providing  for  a 
reassessment.  Held,  that  such  reassessment 
was  a  breach  of  the  covenant,  and  the  amount 
paid  thereon  by  the  vendees  could  be  recovered 
by  th^  of  the  vendors. 

4^  Where  a  city  charter  provides  that  an  as* 
seMment  for  a  public  improT«neDt  bec(»ne8  a 
lien  on  the  property  assessed  from  the  time 
the  assessment  roll  shall  be  placed  In  the 
hands  of  the  city  treasurer  for  collection,  such 

E revision  fixes  the  time  when  payment  is  due. 
at  not  the  time  when  the  Uabihfy  of  the  lot 
for  the  im^vement  becomes  an  incombrance 
as  between  grantor  and  grantee. 

5.  Id  an  action  by  husband  and  wife  to  re* 
cover  on  a  covenant  against  incumbrances  con- 
tained in  a  deed  to  the  wife,  it  is  immaterial 
which  of  plaintiffs  actually  paid  over  the  mon- 
ey to  ranove  the  incumbrance,  if  it  was  in  fact 
done  with  their  money. 

AK>eal  from  superior  court,  Spokane  couD' 
ty;  Lcander  H.  I'rather,  Jadge. 

Action  by  Samuel  K.  Green  and  wife 
flgalnst  James  O.  TIdball  and  wife.  From 
a  judgment  tor  plaintlfEs,  defendants  anneal. 
Afflrnied. 

K.  E.  Porterfleld,  for  appdlants.  Stem, 
Hamblen  &  Lmid,  for  respondents. 

FULLBBTON,  3.  On  July  IS,  1889,  the 
appellants  conveyed  to  the  respondent  Pliebe 
B.  Oreoi  lot  8,  In  block  }6,  In  the  city  of 
Spokane,  covenanting  that  the  pn^rly  was 
tree  from  all  Incumbrances.  Prior  to  that 
time  the  eit7  of  Spokane  had  caused  Sterms 
street  therein  to  be  graded  and  otherwise 
improved,  bad  created  an  assessment  dis- 
trict in  which  they  included  the  property 
above  described,  and  bad  caused  an  araess- 
ment  to  be  levied  up<«.  the  property  with- 
in the  assesammt  district  to  meet  the  cost 
of  the  Im^vement  7he  amount  levied 
against  the  property  of  aj^Uants  was  92E:.- 
10.  which  tbe  ai^eUants  paid,  with  IntCTest, 
shortly  after  the  execution  and  delivery  of 
the  deed.  Thereafter,  and  before  any  con- 
siderable part  of  the  assessment  levied  upon 
the  district  bad  been  collected,  this  court 
dedded  a  similar  assessment  attempted  to 


be  enfmrced  by  tbe  city  for  the  Improremoit 
of  another  street  therein  to  be  void  because 
In  contravention  of  tlie  city  charter,  the 
effect  of  which  was  to  render  tbe  assess- 
ment for  the  ImiHOTement  of  Stevens  street 
uttcoUectll^e.  In  1893  the'leglslatnre  passed 
tbe  act  rating  to  reassessments  (Laws 
1893.  p.  226;  Balllnger's  Ann.  Codes  &  St.  i 
1139  et  eeq.).  Following  this,  tbe  city  amend- 
ed its  charter,  providing  for  a  reassessment 
of  pmpexty  where  tbe  first  assessment 
should  be  adjudged  lUegal,  and  caused  a 
reassessment  of  the  property  vrtthin  tlie  Ste- 
vens street  district  to  be  made.  In  which  re* 
assessment  tbe  amount  levied  against  the 
property  convened  to  the  respondoits  was  In- 
creased to  an  amount  vriilch,  after  deduct- 
ing the  sum  paid  on  tbe  illegal  assessment 
left  a  balance  of  $218.62.  'nils  sum  tbe  re- 
spondents paid  to  the  city,  and  l»oiq;ht  this 
fiction  upon  the  covmant  ai^itnst  incumbran- 
ces contained  in  the  deed  to  recover  from 
the  app^ants  the  amount  so  paid.  On  the 
trial  of  tbe  cause,  at  the  conclusion  of  re- 
sptmdente'  case,  the  ai^lantB  cbaUenged 
the  sufficiency  of  the  evldokce  to  sustain  a 
verdict  against  them,  which  the  trial  Judge 
refused  to  sustain,  whereupon  tbey  rested 
without  offering  any  evidence  In  their  own 
behalf.  Tbe  court.  <m  motion  of  the  respond- 
ents, then  iiytmcted  a  verdict  In  tbelr  fftvor. 
This  appeal  Is  from  the  Judgmrait  entered 
thereon. 

It  Is  assigned  as  eiror  that  tbe  trial  court 
overruled  a  general  danurro'  1»  tbe  com- 
plaint It  Is  said  that  the  cimiplaint  falls  to 
allege  that  tbe  city  of  Spokane  Is  a  municipal 
corporation  having  authority  to  grade  streets 
and  assess  the  costs  there<^  to  abutting  prop* 
erty  ownm;  that  the  ordinances  relied  iqpon 
to  estaUlsh  the  lloi,  and  the  several  steps 
taken  by  tbe  municipal  officers  in  makliv 
the  levy,  are  not  sufficiently  alleged.  As  to 
the  first  of  these  objections,  It  is  suiDclent 
to  say  that  the  statute  authwlses  and  re- 
aulres  tbe  courts  to  take  Judicial  notice  of 
the  Incorporation  of  municipalities  of  the 
first  class,  and  of  their  charters,  and  all 
amendments  thereto.  As  to  tbe  secrad,  tbe 
ordinances  are  set  forth  by  number  and 
date  of  passage,  and  their  substance  and  ef< 
feet  are  stated,  and  it  Is  alleged  that  the 
officers,  acting  In  pursuance  thereof  and  of 
the  cl^  charts,  duly  caused  to  be  levied 
the  assessmttit  comi^alned  of.  This,  while 
it  might  have  been  susceptible  to  a  motion 
to  make  more  definite  and  certain,  is  good 
as  against  a  gmenil  demurrer.  It  is  not  a 
failure  to  state  a  cause  of  action,  but  at 
most  a  defective  statement  of  a  cause  of  ae> 
tlon.  This  court  has  repeatedly  Bald,  and  K 
Is  well  to  say  again,  that  It  will  not  reverse 
a  Judgment  for  this  cause  alone.  The  stat- 
ute dUrects  us  to  disregard  any  otot  or  de- 
fect which  does  not  aftect  a  substantial 
right  or  the  adverse  party  {Bellinger's  Ann. 
Codes  &  St  I  4957),  and  to  determine  all 
causes  upon  the  merits  thereof,  disregarding 
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aU  technicalities,  and  to  consider  all  amend- 
mentB  which  could  have  been  made  as  made 
<8ection  6635).  When,  therefore,  a  came 
bas  be«i  tried  upon  Its  merits,  as  it  up(m 
pleadings  sufflcloit  In  form  and  sabstancei 
In  which'  the  complaining  party  has  not  been 
misled,  and  bas  Iwd  full  ojqjiortunlty  to  pre- 
sent his  case,  some  sabstanthil  wrong,  some 
failure  on  the  part  of  bis  adreraarr  to  aver 
M  prove  a  matezial  matter  necessary  on  his 
part  to  be  arerred  and  prorm  In  order  to 
entitle  him  to  recoTer,  must  be  shown,  be- 
fore tUs  court  Is  warranted  in  reversing  and 
remanding  a  cause  for  a  new  trial.  A  mere 
defect  In  pleading  Is  not  such  a  cause.  It 
must  not  only  be  defective,  bnt  must  have 
opoated  to  the  substantial  Injury  of  the 
oom^lnant,  before  that  result  can  f<Hlow. 
Ko  such  Injury  Is  shown  by  this  Inranch  of 
the  appellants'  case. 

The  principal  question  Is,  was  ttils  right 
that  the  city  had  to  levy  an  aasessment  opon 
the  property  to  pay  the  cost  of  the  improve- 
ment made  in  the  street  an  Incumbrance  on 
the  property  within  Ibe  meaning  of  that 
teroL  as  used  In  the  deedT  Tbe  appellants 
contend  that  It  was  not,  because  It  had  not 
attached  at  that  time;  that  it  was  then  but 
an  Inchoate  rights  which  might  or  might  not 
thereafter  become  fixed  and  absolute  de- 
pending upon  the  action  of  tbe  dty;  and 
our  attention  Is  called  to  the  charter, 
which  provides  that  an  aasessment  for  a 
public  improvemrait  becomes  a  Hen  upon  the 
property  assessed  '^m  tbe  time  tiie  assess* 
ment  roll  for  sudi  Imintivement  shall  be 
placed  In  the  hante  of  tbe  city  treasorar  tor 
collection."  An  incumbrance  has  been  ow- 
rectly  defined  to  be  ''any  right  to  or  Interest 
Id  lanid  which  may  subsist  In  thh<d  per^ 
sons,  to  the  diminution  of  the  value  of  the 
estate  of  the  tenant  but  oonslstentiy  with 
the  passing  of  the  fee."  Boor.  Law  Diet 
(Bawle's  Bevlsion)  tit  "Incumbrance,"  It 
is  also  defined  as  follows:  *'An  incumbrance 
Is  a  burden  upon  land  d^reciatlve  of  Its 
value,  such  as  a  lien,  easement,  or  servi- 
tude, which,  though  advise  to  tbe  Interest 
of  the  landowner,  does  not  ctHifllct  with  his 
conveyance  of  the  land  In  fee."  16  Am.  & 
Eng.  Enc.  I^w  0ld  Ed.)  p.  158.  Within 
these  deflnltlonB  ibexe  can  be  little  doubt 
that  the  right  of  the  city  to  levy  an  assess- 
ment upon  these  lands  to  pay  the  proportion- 
ate cost  of  tbe  improvement  made  In  the 
street  was  an  ineombrance  <»i  the  land  at 
the  time  the  deed  In  question  was  executed. 
Tbe  work  had  then  been  performed  and  ac- 
cepted by  tbe  city.  It  was  performed  In 
pursuance  of  a  resolution  and  ordinance  of 
tile  dty  declaring  that  a  Just  proportion  of 
the  cost  of  thb  improvement  should  be  chsr^ 
ged  upoa  tills  land.  The  benefir  confored 
apon  the  land  which  gave  rise  to  the  right 
to  make  the  levy,  and  without  whicb  no 
rfgSit  to  levy  could  arise,  had  then  been  con- 
ftned.  True,  all  of  the  ste^H  necessary  to 
perfistt  tte  durg«  had  not  then  beoi  tak- 


en, and  the  amount  thereof,  as  It  depended 
on  various  -considerations,  was  undetermin- 
ed, and  the  city  might  or  might  not  there- 
after enfwce  the  right  la  this  sense  the 
right  may  be  said  to  have  been  inchoate; 
bat  It  was,  nevorthdeas,  a  right  which  the 
city  could  enfbrce  against  the  will  and  con- 
sent of  the  owner,  and  In  spite  of  any  ob- 
jection be  might  make.  As  such  it  was  a 
burdoi  on  the  land  depredative  of  Its  value, 
which  did  not  conflict  with  his  right  to  con- 
vey the  land  In  fee^  and  hoace  an  incum- 
brance. It  te  said,  however,  that  this  argu- 
ment can  be  made  Irlth  r^erence  to  the 
right  of  tbe  general  government  to  levy  tax- 
es, or  the  right  of  the  city  to  Improve  an- 
other street  or  to  make  further  Improve- 
mente  on  tbia  same  street  and  diarge  a  pro- 
portionate part  of  the  levies  so  made  against 
this  property;  and  that  If  tids  Is  an  Incum- 
brance, all  subsequent  assessmento  must 
likewise  be  Incumbrances  as  against  a  gran- 
tor. We  do  not  think  so.  Levies  of  this 
character  are  always  made,  theoretically,  at 
least  because  of  beneflte  cwferred,  and  are 
ehai^iea  against  the  land  only  after  the  bmi- 
dlts  are  conferred.  Hoe  the  benefito  for 
which  this  charge  Is  made  were  conferred 
upon  tiie  luid  before  the  conveyance  and 
while  ovnied  by  the  grantora,  and  for  which 
they  recdved  the  value  In  tiie  enhanced 
consideration  for  the  conveyance.  Chai^^ 
for  subsequent  beneflte  can  bec<Hne  Incum- 
brances only  after  the  benefits  are  wm (er- 
red, and  by  no  correct  reasoning  can  be  said 
to  be  existing  incumbrances  because  the 
power  to  confw  the  benefit  and  make  a 
charge  therefor  exist  even  though  such  ben- 
efits may  be  confmed  in  Invltum.  Tbe  real 
test  hi  found  In  the  asewet  to  the  question, 
when  were  the  benefito  conferred? 

Nor  do  we  think  the  charter  provlsimi  con- 
trolling. Aside  from  the  fact  that  Ite  pri- 
mary mtent  was  to  fix  a  time'  when  the  as- 
sessmmt  should  become  doe  and  payable, 
there  Is  nothing  in  the  language  used  to  In- 
dicate that  between  grantor  and  grantee, 
the  charge  should  be  deemed  an  Incum- 
brance only  after  tbe  assessment  roll  Is 
placed  In  the  bands  of  the  city  treasurer  for 
collection.  In  this  respect  It  differs  from  our 
statute  relating  to  general  assessmente, 
which  fixes  a  time  when  such  an  assessment 
shall  be  deemed  an  Incumbrance  as  between 
parties  to  a  deed.  The  liability  of  the 
property  to  aissessment  Is  not  created  by 
the  plactaig  of  the  assessment  roll  in  the 
hands  of  the  dty  treasurer,  but  from  the 
fact  that  a  bendlt  Is  conferred  on  the  prop- 
M^y  by  the  Improvement;  and  tbe  time 
when  the  obligation  therefor  would  natural- 
ly arise  Is  wh«i  the  benefit  Is  confored,— 
the  completim  of  the  Improvement  It 
would  seem,  then,  as  between  grantor  and 
grantee,  In  the  absence  of  express  legisla- 
tion to  the  contrary,  such  a  charge,  if  per- 
fected, should  be  held  to  be  an  Incumbrance 
flrom  that  time,  and  snch,  ve  tiilnk.  Is  the 


Digitized  by 


Google 


86 


67  PACIFIO 


RBPORTER. 


(Wash. 


general  rnle.  The  cases  ou  this  question  are 
not  Tinlfonn.  New  York  especl^lf  has  held 
that  a  tax  or  assessment  Is  not  an  incum- 
brance, within  tiie  meaning  of  a  coTenant 
against  them,  until  the  amount  tliveof  la 
ascertained  or  detmnlned.  Harper  t.  Dowd- 
nejr,  113  N.  Y.  644,  21  N.  E.  63.  HoweTer, 
we  think  the  weight  of  authority,  as  wdl  as 
the  better  reason,  is  the  other  way.  See 
Cadmus  T.  Fagan,  47  N.  J.  Law,  649,  4  Atl. 
323:  Whiter.  Stretch.  22  N.  J.  Bq.  76;  Cam- 
pion T.  City  of  BUsabeth,  41  N.  J.  Law,  366; 
Blackle  V.  Hadson,  117  Uass.  181;  Carr  t. 
Dooley,  119  Mass.  294;  Tlbbetts  t.  Leeson, 
148  Mass.  102, 18  N.  B.  6TO;  Peters  v.  Myers 
(2d  Bd.)  22  Wis.  574;  Latferty  t.  Mllllgan, 
106  Pa.  634,  SO  AtL  .1030;  Bamhart  r. 
Hughes.  46  Mo.  App.  318. 

Finally,  It  Is  urged  that  the  trial  court 
ored  In  Instmctlng  a  ver^ct  for  the  re- 
spondents. The  claim  is  that  there  was  a 
conflict  in  the  evidence  as  to  who  paid  the 
assessment  It  Is  Irne  that  the  respondents' 
witnesses  did  not  agree  u  to  the  perstm  who 
actually  paid  Into  the  city  treasury  the  mon- 
ey, but  there  was  no  claim  that  the  m<mey 
paid  did  not  belong  to  the  respcmdents.  On 
the  contrary,  the  erld^ce  leaTCS  no  room 
for  doubt  on  that  question.  Who  actually 
paid  It,  tiierefore,  was  Immaterial,  and,  as 
there  was  no  material  disputed  question  of 
fact,  the  trial  judge  did  not  err  In  instruct- 
ing the  Jury  as  he  did. 

The  judgment  Is  affirmed. 

SEAVIS,  G.  J.,  and  DUNBAB,  ANDERS, 
and  WHITE,  JJ,,  concnr. 


(S  WMh.  400) 

RECTOR  T.  THOMPSON  et  aL 

(Supreme  Court  of  WasUngton.   Not.  29. 
1901.) 

CONVERSION—POSSESSION  OP  THIRD  PARTT— 
RSFUSAL  TO  RETURN—LIABILITY— DEMAND 
—  ACTION  —  EVIDENCE!  —  ADMIS8IBILITT  — 
CHANGE  OF  VENUE. 

1.  A  letter  hj  which  plaintiff  notified  the  de- 
fendant before  the  commencement  of  an  ac- 
tion for  the  conversion  of  cattle  that  the  cat- 
tle had  been  stolen,  and  that  the  plaintiff  would 
commence  an  action  to  recover  the  same  or 
thor  value,  is  admistible  to  show  notice  end 
demand  on  defendant. 

2.  The  fact  that  such  letter  contaiiu  a  refer- 
ence to  a  tele^one  conversation,  which  is  held 
inadmissible,  does  not  render  the  letter  inadmis- 
sible. 

3.  The  act  of  persons  who  are  in  possession 
of  stolen  property,  and  who  were  not  parties 
to  the  original  conversion  thereof,  in  refusing 
to  retnm  tbe  same  on  notice  of  the  facta  and  a 
demand  by  tbe  true  owner,  renders  th^  liable 
for  tbe  conversion  of  the  property. 

4.  The  fact  that  such  conversion  occurred 
after  the  original  conversion  by  others,  who 
are  joined  as  defendants  in  the  action  there- 
for, is  immaterial,  and  does  not  entitle  the 
psrsona  in  possession  of  the  property  to  a  non- 
Ruit  on  the  ground  that  they  were  not  con- 
nected with  the  original  conversion  alleged  in 
the  complaint. 

5.  Under  2  BalUnger's  Ann.  Codes  &  St.  S 
4866.  providing  that  an  action  commenced  in 
the  wrong  county  may  be  tried  thernn,  unless 


the  defendant,  at  tbe  time  he  appears  and  de- 
murs or  answers,  files  an  affidavit  of  merits,  and 
demands  that  the  trial  be  had  in  tbe  proper 
county,  it  is  not  error,  thoufch  the  action  Is  ais- 
miased  at  the  close  of  plaintifTB  case  against 
the  only  defendant  residing  in  the  county,  to  re- 
fuse a  motion  for  a  change  of  venue.,  made  at 
that  time,  and  on  the  ground  that  tbe  remain- 
ing defendants  are  nonresidents  of  the  county. 

6.  An  action  for  conversion  against  several 
defendants  was  commenced  in  a  county  where 
one  resided,  and  the  action  was  dismissed  as  to 
such  resident  defendant  at  the  close  of  plain- 
tifTs  case,  because  plaintiff  had  failed  to  con- 
nect him  with  tbe  taking  or  possession  of  the 
property.  There  was  evidence  that  sudi  de- 
fendant bad  been  connected  with  the  conver- 
sion, and  no  evidence  tliat  plaintiff  exercised 
bad  faith  In  naming  such  defendant  as  a  party. 
Hfid  not  sufficient  to  authorize  a  diange  of 
venue,  on  the  ground  that  such  defendant  was 
made  a  party  In  bad  faith,  and  solely  for  tbo 
purpose  ot  having  the  cause  tried  in  the  county 
of  his  xeridoice. 

Appeal  from  superMw  court,  Lewis  conoty; 
H.  S.  BlUott,  Judge. 

Action  for  cottTerston  by  Minnie  Tbranp- 
son  Rector,  as  admlnlstiatrlx  of  the  estate 
of  Emma  M.  Thompson,  against  Sidney 
Thompson  and  otboB.  From  a  Judgment  In 
favw  of  plaintiff,  dtfmdants  appeal.  Af- 
firmed. 

John  A.  Parker,  M,  A.  Langhome,  and 
Forney  &  Ponder,  for  appellants.  Reynolds 
&  Stewart,  for  respondent 

MOUNT.  J.  Prior  to  the  death  of  Bmnw 
M.  Th(»np8on,  she  and  her  husband,  G»  C. 
Thompson,  wwe  the  owners  and  in  posses- 
Bion  of  certain  cattle  described  In  the  ctMU- 
plalnt  and  In  controversy  taw^n.  On  Feb- 
ruary 20, 1900,  said  Emma  M.  Thompson  and 
her  husband  executed  a  blU  of  sale  of  tbe 
said  cattie  to  their  son  Sidney  Thompson, 
In  consideration  that  said  Sldn^  Thompson 
should  care  for  them  and  their  two  minor 
clUldren  during  the  Uvea  of  the  grantors  and 
during  tbe  minority  at  said  mlnm^.  A  short 
time  after  the  executhm  of  this  bill  of  sale* 
said  Emma  Bf.  Thompson  died,  and  her  hus- 
band. C.  C.  Thompson,  was  adjudged  rum 
compos  moitls.  The  two  minors,  with  their 
father,  were  taken  In  charge  Iry  the  plalntUT. 
a  married  daughter  of  aald  Emma  M.  and 
C.  C.  Thompson.  On  July  16.  ISOO,  plalnUff. 
upmi  petlU<m  therefor,  was  anointed  admin- 
istratrix of  tbe  estate  of  E^ma  M.  Thomp- 
son, deceased,  and  guardian  of  the  pwson 
and  estate  of  said  0.  O.  Thompson,  non  com- 
pos mentis.  Prior  to.  and  also  at  tbe  time 
of,  the  appolntinoit  of  plaintiff  as  adminis- 
tratrix and  guardian,  as  aforesaid,  said  Sid- 
ney Thompson  renf>nnced  the  contract  above 
referred  to,  and  told  plaintiff  to  take  posses- 
sion of  the  cattie  above  mentioned,  which 
she  did  Immediately  nptm  ha  appointment 
as  administratrix.  On  or  about  the  7th  day 
<rf  July,  1900,  some  three  months  after  Mrs. 
Rector  had  taken  charge  of  said  cattle.  Sid- 
ney Thompson,  together  with  ttie  dtfaidant 
Stock  and  others,  without  the  knowledse  or 
consent  of  plaintiff,  took  tbe  said  cattle  from 
the  pasture  In  which  they  were  kepi;  In 
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J^wla  county,  and  ablpped  them  to  Tacoma, 
Wash.  On  the  next  day  the  cattle  were 
fonad  Id  possession  of  defendants  Kneeland 
&  Spofford,  who  refused  to  surrender  pos- 
session thereof  to  plaintiff.  This  action  waa 
thereopon  brought  against  all  the  defendants 
named,  for  the  value  of  said  cattle.  At  the 
trial,  after  plaintiff  bad  rested  her  case,  the 
court,  upon  defendants'  motion,  granted  a 
nonsuit  as  to  the  defendant  Oolvln.  A  ver- 
dict was  returned  by  a  Jury  for  $800  against 
the  other  defendants,  and  Judgment  entered 
thereon.    Defendants  appeal. 

At  the  trial  plaintiff  offered  In  evidence, 
and  the  court  over  objection  of  %he  defMM- 
ants  admitted,  a  letter  written  by  Reynolds 
St  Stewart,  the  plainHff's  attorneys,  on  July 
9,  1900,  to  defendants  Kneeland  &  Spofford, 
who  at  that  time  had  possession  of  the  said 
cattle.  This  letter  advised  said  defendants 
that  the  cattle  bad  been  stolen,  and  that  le- 
gal steps  would  be  taken  to  obtain  the  same 
or  their  value.  It  la  Insisted  that,  because 
the  letter  referred  to, a  conversation  over 
the  td^hone  between  the  writer  and  one  of 
said  defendants.  It  was  error  to  admit  it,  be- 
cause the  telephone  conversatl(m  had  already 
been  excluded  by  the  court  The  letter  was 
clearly  admissible.  The  fact  that  It  may 
have  coutaUied  Irrelevant  or  Incompetent 
matters  would  not  exclude  It  as  evidence  of 
the  facts  which  plaintiff  was  «itltled  to 
show.  The  letter  was  evidence  of  notice  to 
those  defendants  that  tlie  cattle  had  been 
stolen,  and  that  steps  would  be  taken  to  re- 
cover the  value  thereof  unless  surrendered 
to  the  owner.  This  knowledge  and  refusal 
to  return  the  property  to  the  true  owner  fix 
the  liability  of  those  defendants.  Oooley, 
Torts  (2d  Ed.)  p.  521  et  seq.;  2  Am.  Sc  Bng. 
Enc  Law  (Ist  ICd.)  62;  4  Am.  &  Bi^;  Bnc. 
Law  (Ist  Bd.)  112. 

At  the  close  of  i^]nttff*s  case  in  chief,  de- 
fendants Kneeland  &  Spofford  moved  for  a 
noBsnlt,  which  was  denied  by  the  court 
This  ruling  Is  assigned  as  error.  It  appears 
from  the  evidence  that  these  two  defendants 
had  nothing  to  do  with  the  original  taking, 
but  that  the  cattle  were  8hli^>ed  by  defend- 
ant Stock  to  himself,  at  Tacoma,  delivered 
by  the  railway  company  In  the  stock  yard  of ' 
Kneeland  &  Spofford,  and  left  In  charge  of 
Kneeland  &  Spofford.  It  Is  Insisted  that 
even  if  there  was  a  conversion  on  their  part 
It  vaa  a  different  conversion  from  the  one 
charged  In  the  complaint  inasmuch  as  Knee- 
land &  Spcrfford  were  not  connected  with  the 
original  wrongful  taking.  This  contention 
cannot  be  sustained.  The  letter  above  re- 
ferred to  notified  Kneeland  Jk  Spofford  of 
the  fact  that  the  property  waa  stolen,  and 
when  they  refused  to  return  the  property 
to  Its  lawful  owner  they  thereby  became  lia- 
ble for  Its  converolon.  Cooley.  Torts  (2d  Ed.) 
p.  150.  That  this  conversion  was  at  a  dif- 
ferent time  and  place  from  the  original  con- 
T«8loD  of  which  the  other  defendants  were 
tBiitjr  was  ImmaterlaL 


Counsel  have  assigned  as  error  the  refusal 
of  the  court  to  give  certain  InatructlonB  ask- 
ed by  the  defendants,  and  the  giving  of  cer- 
tain others.  This  assignment  la  not  argued 
In  the  brief  Except  In  regard  to  the  questions 
herein  already  considered.  The  Instructions 
given  by  the  court  were  clear  and  correct 
statements  of  the  law  relative  to  the  liabil- 
ity of  defendants,  and  the  proofs  required 
to  establish  the  same,  and  we  shall  not  dis- 
cuss this  assignment  further. 

It  is  Insisted  that  the  court  orred  In  refus- 
ing to  change  the  place  of  trial  upon  defend- 
ants' motion.  The  defendants  Kne^and  & 
Spofford  and  Stock,  at  the  time  the  action 
was  commenced  and  at  the  time  of  the  trial, 
were  residents  of  Pierce  county.  Defend- 
ant Thompson  was  a  resident  of  Thurston 
county.  Defendant  Oolvln  was  the  only  resi- 
dent of  Lewis  county.  The  action  waa 
brought  In  Lewis  county.  Before  answer, 
and  by  special  apppearance,  defendants 
moved  the  court  for  a  change  of  venue, 
which  motion,  on  account  of  Irregularities 
therein,  waa  not  considered  upon  Its  merits, 
and  was  denied  for  that  reason.  At  the 
close  of  plaintiff's  case  the  defendant  Colvln. 
on  his  motion  therefor,  was  dismissed  from 
the  case.  The  other  defendants  thereupon 
moved  orally  for  a  change  of  venue  to  Pierce 
county,  upon  the  ground  that  they  were  all 
nonresidents  of  Lewla  county.  Tbls  motion 
came  too  late.  Section  4856,  2  Balllnger's 
Ann.  Codes  &  St  provides  that  when  the 
county  In  which  the  action  la  brought  ii  not 
the  proper  county  the  action  may,  notwith- 
standing, be  tried  therein,  unless  the  defend- 
ant at  l^e  time  he  appears  and  demiurs  or 
answers,  demands  that  the  trial  be  had  In 
the  proper  county.  It  Is  too  lato,  after  all 
the  issues  are  made  up  and  the  cause  has 
IMToceeded  to  trial,  and  the  plaintiff  has  prov- 
en hla  case  to  the  Jury,  to  make  tbls  demand. 
It  Is  claimed,  however,  that  the  defendant 
Oolvln  was  not  made  a  party  In  good  faith, 
but  was  made  a  party  defendant  solely  for 
the  purpose  of  having  the  caae  tried  In  Lew- 
la  county,  and  of  defeating  the  change  of 
venue  therefrom.  We  have  no  doubt  that, 
where  a  party  is  made  a  defendant  without 
any  cauae  therefor,  and  in  bad  faith,  for  the 
pnrpoae  only  of  prosecuting  the  caae  In  a 
particular  county  where  none  of  the  real 
parties  In  Interest  realde,  a  change  of  venue 
may  be  granted,  upon  a  timely  and  sufficient 
showing  of  such  fact  There  is,  however, 
nothing  In  the  record  to  show  this  state  of 
facta.  At  the  close  of  plaintiffs  caae,  upon 
Golvin's  motion,  the  action  was  dismissed 
as  to  him,  because  plaintiff  bad  failed  to 
connect  bim  with  the  taking  or  with  posses- 
sion of  the  property  In  dispute.  There  is  no 
other  evidence  in  the  record  of  bad  faith  in 
making  Colvln  a  party.  On  the  other  hand, 
there  is  some  evidence  of  the  fact  that  Col- 
vln was  assisting  in  driving  the  'cattle  away, 
and  that  Colvln'a  employA  assisted  In  the 
original  taking. 
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Finding  no  error  Ib  tbe  record,  the  cause 
must  be  affirmed, 

REAYIS.  a  3^  and  FULLBRTON,  AN- 
DBRS,  DUNBAB,  WHITB,  and  HADLEY, 
JJq  ctmcar. 


(26  Wash.  38S) 

QAY  T.  MAYOR,  ETG,  OP  CITY  OF  NIEW 
WHATOOM. 

(Supreme  Court  of  Washington.   Not.  29, 
1901.) 

MCNICIPAL  CORPORATIONS  —  WATERWORKS 
BONDS— PAYMENT  OP  INTEREST— INSUFFI- 
CIENT LEVY  OP  TAXES— UANDAMUS  —  ADDI- 
TIONAL LEVY-flTATUTORT  CONSTRUCTION— 
IMPLIED  DUTY— APPEAL-PAILURE  TO  SERVE 
OR  FILE  BRIEFS-FAILURB  TO  TRANSMIT 
RECORD— EPFflxrr. 

1.  An  appeal  wilt  not\be  disnUased  for  appel- 
lant's failing  to  serve  or  file  briefs  within  the 
time  required,  nor  tor  failure  to  transmit  the 
record  to  the  appellate  court  wltiiin  the  time 
fixed  b;  law,  when  the  delay  waa  not  prejudi- 
cial to  respondeat 

2.  Under  Laws  1880-90,  p.  &21,  authoriziag 
dties  to  issue  bonds  for  the  psymeDt  of  in- 
ternal improvements,  and  section  4,  directing 
the  "levy  of  a  tax  each  year  •  •  *  suffi- 
cient to  pay  the  interest  on  aaid  bonds  as  the 
same  accruee,"  a  city,  which  each  year  levied 
a  tax  snfflcient  hj  computation  to  pay  the  an- 
nual interest  on  its  waterworks  bonds,  thou^ 
not  in  fact  sufficient,  because  of  part  of  the 
taxes  remaining  unpaid,  cannot  be  compelled 
to  make  an  additional  levy  to  meet  a  denden- 

Sin  interest  past  due,  for  tiie  law  required 
e  city  to  make  but  one  tax  levy  each  year 
for  the  poipose  of  paying  interest  on  its  water- 
works bonus,  and  the  levy  was  sufficient  If  on 
its  face,  it  would  pay  the  accrued  interest. 

3.  Laws  188t>-90,  3  128.  providing  that  noth- 
ing in  this  chapter  (relating  to  the  power  of 
cities)  shall  "be  construed  to  prevent  a  city, 
having  a  bonded  indebtedness  contracted  under 
laws  heretofore  passed,  from  levying  taxes  for 
the  payment  of  such  indebtedness  and  tbe  in- 
terest, as  are  provided  for  in  such  laws,  in  ad- 
dition to  the  taxes  herein  authorized  to  be 
levied,"  read,  as  it  must  be,  in  connection  with 
section  117  of  the  same  act,  prescribing  the 
purposes  for  which  taxes  may  be  levied,  with- 
out providing  for  a  tax  levy  for  bonds  for  wa- 
terworks, does  not  enlarRc  the  powers  of  taxa- 
tion prescribed  by  Laws  1880-90,  p.  521,  au- 
thorising the  issuing  of  waterworks  bon^s. 

4.  Where  a  city  has  each  year  levied  a  tax 
sufficient  by  computation,  thoujfb  Id  fact  Insuf- 
ficient, to  meet  the  annual  interest  on  its  bonds 
issued  for  the  payment  of  its  waterworks,  un- 
der the  authorfty  of  Laws  18Sd-»0.  p.  521,  6  4, 
authorizinff  cities  to  issue  bonds  for  internal 
Improvements,  and  directing  the  levy  of  an 
annual  tax  upon  the  taxable  property  sufficient 
to  meet  the  interest  on  its  bonds,  the  duty  to 
levy  taxes  sufScieut  in  fact  to  pay  such  inter- 
est will  not  be  implied  from  the  power  to  in- 
cur the  indebtedness,  so  as  to  permit  a  bood- 
holder  to  compel  by  mandamns  the  levying  of 
an  additional  tax  to  meet  interest  in  arrears, 
the  express  provisions  of  the  statute  alone  de- 
termining the  city's  duty  and  power. 

Appeal  from  superior  court,  Whatcom 
county;  H.  E.  liadley,  Judge. 

Application  for  a  writ  of  mandamus  by 
E.  II.  Gay  against  the  mayor  and  city  coun- 
cil of  tbe  city  of  New  Whatcom.  Judgment 
for  defendant^  and  plaintiff  appeals.  Afflrm- 
eO. 


Burice,  Shepord  ft  McGUrra,  for  appelant. 
Charles  H.  Hurlbot  and  B,  P.  NidtcOBoii, 
for  respondent. 

ANDERS,  3.  ThlB  was  an  action  for  * 
writ  of  mandate  to  compel  the  mayor  and 
city  council  of  the  city  of  New  Whatcom  to 
levy  and  certify  for  collection  an  addition- 
al and  supplementary  tax'  upon  the  taxable 
property  within  the  city  for  the  year  189S 
at  the  rate  of  3U  mills  on  each  'dollar  of  the 
equalized  assessed  valuation  of  said  prop- 
erty, or  such  other  rate  as  may  be  adequate, 
for  the  purpose  of  paying  certain  arrears  of 
InPrest  upon  an  Issue  of  wat^vorlta  bonds 
of  said  city,  and  to  compel  the  appllcatlcm  of 
such  additional  levy,  when  collected,  to  that 
purpose.  Upon  motion  and  affldavit  of  plain- 
tiff, the  superior  court  of  Whatcom  county 
issued  an  alternative  writ  of  mandate  com- 
mnudlDg  tlie  defendants  to  make  the  levy 
prayed  for  In  plaintiff's  affidavit,  or  to  show 
cause  before  the  court  at  a  time  therein 
specified  why  they  bad  not  done  so.  On  tbe 
return  day  of  the  writ  the  defendants  ap- 
peared by  the  city  attorney,  and  moved  the 
court  to  quash  the  alternative  writ  upon  tbe 
ground  that  "it  appears  upon  the  face  of  said 
writ:  (1)  That  this  court  has  no  Jurisdlc* 
tion,  at  this  time,  of  tbe  subject-mattw  of 
said  writ  and  no  power  to  grant  the  relief 
prayed  for;  (2)  that  said  writ  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ao 
tlon  or  ground  for  this  proceeding,  or  to  en- 
title plaintiff  to  relief."  This  motion  to 
quash  was  argued  on  the  return  day  of  tbe 
writ  by  counsel  for  the  respective  parties, 
and  it  appears  that  during  tbe  course  of  the 
argument  it  was  agreed  by  counsel  that  the 
motion  be  treated  as  a  demurrer  to  the  affi- 
davit on  which  the  writ  issued,  as  well  as  a 
motion  to  quash  the  writ.  On  the  a^umeut 
of  the  Issues  of  law  thus  Joined  it  was  Ad- 
mitted In  aid  of  the  affidavit,  in  open  court, 
on  the  part  of  plaintiff,  and  bo  recited  in  the 
Judgment,  that  "a  return  to  said  writ  un- 
der oath  would  show  that  the  city  council  of 
said  clt5  had  each  year  since  the  issuance 
of  said  bonds  described  In  this  action  levied 
and  caused  to  be  extended  open  the  tax  rolls 
a  tax  sufficient  In  computation  upon  the  as- 
sessed valuation  of  property  wltMn  the  city, 
provided  that  none  of  said  taxes  had  re> 
mained  unpaid  and  delinquent,  to  meet  tin 
interest  upon  said  bonds  as  the  same  ac- 
crued." T&e  trial  court  after  hearing  and 
considering  the  arguments  of  counsel  and 
the  admission  of  plaintiff  above  stated,  sus- 
tained the  motion  to  quash  the  alternative 
writ,  and,  the  plalntifl  having  elected  to 
stand  upon  said  writ,  the  action  was  dis- 
missed, with  costs  to  defendants.  From 
this  Judgment  the  plaintiff  has  appealed. 

The  respondents  move  this  court  to  dis- 
miss the  appeal  and  afflnn  the  Judgmoit  of 
the  superior  court  for  the  reasons:  (1> 
That  appellant's  brief  has  not  been  served 
or  ffied  as  required  by  law;  0t)  that  tbe 
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record  has  not  been  transmitted  to  this  court 
-within  the  time  limited  hj  law;  (8)  that  the 
appeal  bas  not  been  diligently  prosecuted; 
and  (4)  that  appellant's  brleC  falls  to  clearly 
point  ont  any  error  that  appellant  relies 
Ml  for  reversal.  It  Is  tme  that  appellant's 
brief  was  not  served  or  filed  within  the  time 
prescribed  by  law,  and  It  Is  also  true  that 
the  record  on  appeal  was  not  transmitted 
to  this  coort  1^  the  clerk  of  the  conrt  below 
within  the  time  designated  by  statute.  Bat 
It  does  not  necessarily  follow  from  these 
tacts  that  the  appeal  must  be  dismissed. 
At  the  time  this  motion  was  made  the  brief 
of  appellant  had  been  served  and  filed,  and 
the  record  had  been  transmitted  to  this 
court;  and  It  does  not  appear  that  the  re- 
spondents were  In  any  wise  prejudiced  by 
the  delay  of  which  they  here  complain.  Un- 
der sncb  circumstances  this  conrt  has  al- 
ways declined  to  dismiss  an  appeal  on  ao- 
connt  of  mere  delay  in  serving  or  filing 
briefs  or  In  the  transmission  of  the  record. 
The  last  alleged  ground  for  dismissal— that 
appellantfs  brief  falls  to  point  out  any  er^ 
ror  relied  on  for  reversa^ls  also  untenable. 
The  motion  to  dismiss  Is  denied. 

There  Is  no  controversy  in  regard  to  tlie 
ftcts  of  this  case.  Tt  Is  admitted  that  on  or 
about  April  1,  1803^  the  city  of  New  What- 
com tesued,  sold,  and  delivered  Its  wateav 
works  bonds,  e&cb  for  the  principal  sum  of 
IMXlOi  aggregating  1183,000,  payable  20 
years  after  date,  and  bearing  Interest  at 
the  rate  of  5%  per  cent,  per  annum,  pay- 
able snnlannually,  each  of  said  bonds  being 
accompanied  by  semlannnal  Interest  cou- 
pons motoring  severally  on  April  Ist  and 
October  1st  In  each  year  of  the  debt  period; 
that  all  the  bonds  are  still  outstanding  and 
nnpald,  and  that  a  portion  of  the  Interest  ac- 
emedthereon  slnceApril  l,1897,down  to  and 
tatdudlng  Uie  Intoest  falling  due  on  Octob^ 
1, 1898.  Is  BtlU  nnpald;  that  appellant  Is  the 
ovno-  of  27  of  said  bonds,  as  well  as  of  the 
coupons  for  the  matured  and  nnpald  Interest 
tiwremi,  covering  the  entire  18  mouths  end- 
tog  October  1,  1S98;  that  presentation  and 
demand  of  payment  of  all  said  coupons  was 
niade  at  tiie  jdace  of  payment,  and  at  or 
since  the  dates  of  their  maturity,  and  all  of 
them  are  unpaid  and  uncanceled;  and  that 
no  fmids  bare  been  or  are  provided  or  are 
on  hand  at  the  place  where  the  bonds  or 
coupons  are  payable,  nor  at  the  city  treas- 
nrefs  office,  for  the  payment  of  appellant's 
said  past-due  coupons,  or  of  tbose  attached 
to  the  other  bonds  of  said  issue,  except  that 
thwe  is  now  in  the  city  treasurer's  hands  a 
nm  less  than  $200  standing  to  the  credit  of 
the  water  bond  interest  fund  of  said  city. 
It  Is  also  admitted,  as  we  have  seen,  that  the 
city  conncfl  had  In  fact  each  and  every  yfear 
•fQce  the  Issuance  of  the  bonds  levied  and 
canB4>d  to  be  extended  upon  the  tax  rolls  a 
tu  Qpon  the  assessed  valuation  of  all  of  the 
propmy  wltbin  the  city,  suffldent.  If  fully 
to  meet  tbe  interest  upon  the  bonds 


as  tbe  same  accrued.  The  bonds  In  question 
were  Issued  under  and  by  virtue  of  the  pro- 
visions of  an  act  of  tbe  legislature  approved 
March  26,  1890,  entitled  "An  act  authorizing 
cities  and  towns  to  construct  Internal  Im- 
provements and  to  Issue  bonds  to  pay  there- 
for, and  declaring  an  emergency,"  and  their 
validity  Is  not  qnestlooed  in  this  proceeding. 
Section  4  of  this  act  provides  that  "there 
shall  be  levied  each  year  a  tax  upon  the  tax- 
able property  of  such  city  or  town,  as  the 
case  may  be,  sufficient  to  pay  the  Interest  on 
raid  bonds  as  tSe  same  accrues,  and  befwe 
seven  years  prior  to  the  maturity  thereof, 
an  annual  sinking  fund  tax  sufliclent  for 
the  payment  of  said  bonds  at  maturity, 
which  taxes  shall  become  due  and  collect* 
Ible  as  other  taxes."  I^aws  1880-^,  p.  521. 
It  Is  claimed  on  behalf  of  respondents  that 
Inasmuch  as  the  council  have  each 
year  made  a  tax  levy  upon  the  assessed 
value  of  all  taxable  proper^  In  the  city, 
sufflclfflt  by  computation  to  pay  the  accru- 
ing Installments  of  Interest  on  the  bonds 
under  consideration,  they  hare  not  only  per^ 
formed  their  full  duty  under  the  statute,  but 
have  exhausted  thdr  power  in  that  regard; 
and  this  seems  to  have  be«i  the  view  enter- 
tained by  the  learned  trial  court.  Indeed,  It 
is  frankly  conceded  by  the  learned  counsel 
for  ai^llant  that  the  language  of  secticsi  4 
Is  susceptible  of  tbe  construction  cont«ided 
for  by  the  respondents  and  given  It  tho 
court  below.  But  at  the  same  time  they  ear- 
nestly Insist  that  the  section  may  also  be 
held  to  mean  that  there  shall  be  levied  each 
year  a  tax  which  shall  be,  In  point  of  fact, 
snfiloient  to  pay  the  Interest  on  the  bonds 
as  tbe  same  accrues,  and  that  the  latter  in- 
terpretation is  the  more  rational  one  In 
view  of  the  whole  context  and  of  the  object 
of  such  a  section  In  the  act,  and  also  of  tho 
well-known  fact  that  a  large  percentage  of 
the  annual  tax  levies  of  dtles  and  towns  in 
this  state  goes  delinquent  each  year,  and 
that,  after  its  delinquency,  is  slowly  and  Ir- 
regularly paid  into  the  treasury  during  suc- 
cessive years.  If  the  respondents  In  fact 
made  a  tax  levy  during  the  year  1898  and 
previous  years  sufficient  to  meet  the  inter- 
est on  the  bonds  as  the  same  accrued.  It  fel- 
lows that  they  have  performed  the  duty  en- 
Joined  upon  them  by  the  statute,  and,  of 
course,  cannot  be  compelled  by  mandamus 
or  otberwlse  to  do  more.  In  the  absence  of 
legislative  authority,  the  city  could  levy  no 
tax  whatever.  The  power  of  taxation  Is  an 
attribute  of  sovereignty,  and  belongs  to  the 
state  alone;  bnt  the  legislature  may  dele- 
giite  the  power  to  municipal  corporations  to 
be  exercised  for  the  maintenance  of  their 
local  governments.  As  wq  have  seen,  the 
legislature  authorized  the  city  council  to  Is- 
sue the  bonds  In  question,  and  in  the  same 
act  is. prescribed  the  duties  of  the  council  in 
relation  thereto,  among  which  was  the  duty 
to  levy  each  year  a  tax  sufficient  to  meet  the 
interest  on  the  bonds  as  it  accrued.  This  Is 
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a  special  tax  for  a  special  purpose,  and  It 
appears  to  us  that  the  city  council  were  not 
required  to  make  more  than  one  levy  In  any 
one  year  for  the  payment  of  these  interest 
coupons,  and  that  the  court  below  was  right 
in  holding  that,  after  the  council  had  levied 
a  tax  in  1S!>8.  sufUcient  on  its  face  to  pay 
the  accruing  interest,  they  could  not  be  com- 
pelled to  levy  another  tax  during  that  year 
for  the  purpose  of  paying  Interest  then  In 
arrear. 

It  is  said  by  counsel  for  api>ellant  that  the 
limitations  on  the  taxing  power  of  cities  of 
the  third  class  in  this  state  are  expressly  de- 
clared In  the  statute  providing  for  the  or- 
ganization and  government  of  such  cities  to 
liave  no  application  to  taxes  levied  for  the 
payment  of  bonded  indebtedness  and  Interest 
thereon,  and  section  128,  p.  190,  Laws  1889- 
90  (Ballinger's  Ann.  Codes  &  St  S  916),  Is  cit- 
ed in  sui^rt  of  this  proposition.  That  sec- 
tion provides  that  "nothing  in  this  chapter 
contained  shall  be  construed  to  prevent  any 
city  having  a  bonded  indebtedness,  contract- 
ed under  laws  heretofore  passed,  from  levy- 
ing and  collecting  such  taxes  for  the  payment 
of  such  Indebtedness  and  the  interest  thereon 
as  are  provided  for  In  such  laws,  in  addition 
to  taxes  herein  authorized  to  be  levied  and 
collected."  This  section  must  be  read  In  con- 
nection with  section  117  of  the  same  act, 
which  latter  section  prescribes  the  purposes 
for  which  taxes  may  be  levied;  and,  when 
so  read,  we  Uilnk  It  will  be  apparent  .that  it 
does  not  enlarge  the  power  of  taxation  pre- 
scribed by  the  act  under  which  the  bonds  in 
question  were  issued.  In  the  act  of  which 
said  section  128,  cited  by  counsel,  is  a  part, 
no  provision  whatever  is  made'  for  levying  a 
tax  for  the  purpose  of  paying  for  water- 
works or  for  issuing  bonds  therefor,  and  it 
would  therefore  appear  that  said  section  has 
no  bearing  upon  the  case  at  har. 

It  Is  further  contended  on  behalf  ot  appel- 
lant that,  even  If  this  court  should  feel  con- 
strained to  hold,  with  the  court  below,  that 
the  obligation  imposed  by  section  4,  p.  521,  of 
the  act  In  questiun,  extends  only  to  the  levy- 
ing in  each  year  of  a  tax  in  an  amount  "the- 
oretically" sufficient  to  meet  the  ensuing 
year's  interest  on  the  bonds,  yet  the  appel- 
lant's action  may  reasonably  be  sustained 
npon  the  ground  that  the  provision  made  by 
section  4  for  the  payment  of  bond  interest  is 
not  exclusive,  and  that  the  act  as  a  whole, 
by  fair  implication,  imposes  upon  cities  the 
duty  of  providing,  by  taxation  or  otherwise, 
for  the  discbarge  of  obligations  which  they 
may  have  incurred  under  its  authority.  And 
several  cases  are  cited  from  the  federal  courts 
in  support  of  the  doctrine  that  Implied  duties, 
as  well  as  duties  expressly  Imposed,  will  be 
enforced  by  mandamus.  See  City  of  Galena 
V.  Amy.  5  WaU,  705,  18  I*  Ed.  500;  Butz  v. 
aty  of  Muscatine.  8  Wall.  575,  19  L.  Ed.  490; 
U.  S.  V.  Clark  Co.,  96  U.  S.  211,  24  L.  Bd. 
«28.  affirmed  In  Knox  Co.  v.  U.  S.,  109  U.  S. 
'£J»,  3  Sup.  Ct  131,  27  L.  £d.  915;  Louisiana 


V.  Police  Jury  of  St  Martin's  Parish,  111  U. 
S.  716,  4  Sup.  Ct  648,  28  L.  Ed.  674;  City  of 
East  St  Louis  T.  Amy,  120  U.  S.  600,  7  Sup. 
Ct.  739,  30  L.  E<J.  798;  Scotland  Co.  Ct  t. 
U.  S.,  140  U.  S.  41,  11  Sup.  Ct.  697,  35  L,  Ed. 
351;  Ex  parte  Parsons,  Fed.  Gas.  No.  10,774; 
Peterkin  v.  City  of  New  Orleans,  Fed.  Gas. 
No.  11,026;  Sibley  v.  City  of  Mobile,  Fed.  Cas. 
No.  12,820.  While  it  Is  true  that  In  some  of 
tbese  cases  the  Implied  duty  of  municipal  cor- 
porations to  pay  their  debts  evidenced  by 
bonds  was  enforced,  and  the  several  munici- 
palities or  public  corporations  were  compelled 
by  mandamus  to  levy  taxes  for  the  payment 
of  indebtedness,  yet  an  examination  of  them 
discloses  that  in  each  Instance  the  action  was 
based  on  a  judgment  for  overdue  interest  on 
bonds,  or  for  some  other  debt  due  a  judgment 
creditor.  In  U.  S.  v.  Clark  Co.,  supra,  which 
Is  especially  relied  on  by  appellant,  the  relator 
had  recovered  a  jndgment  for  unpaid  interest 
on  bonds  issued  by  the  county  to  a  railroad 
company.  The  law  authorizing  the  bonds  al- 
so authorized  the  levy  of  a  special  tax  to 
pay  them,  but  the  special  levy  was  found  to 
be  Inadequate  to  meet  the  obligations  of  the 
county  In  full,  and,  a  portion  of  the  interest 
being  In  arrears,  the  claim  therefor,  as  we 
have  said,  was  reduced  to  Judgment  An  ex- 
ecution having  been  issued  upon  this  Judg- 
ment and  a  return  made  that  no  property  sub- 
ject to  execution  could  be  found,  the  Judg- 
ment creditor  applied  for  a  mandamus  com- 
manding the  county  court  and  the  justices 
thereof  to  direct  the  clerk  of  the  county  to 
draw  a  warrant  on  the  county  treasurer  for 
the  balance  of  the  Judgment  remaining  un- 
paid, so  _  that  be  might  be  enabled,  on  Its 
presentation,  to  have  it  paid  In  Its  order  out 
of  the  county  treasury.  The  defendants  re- 
sisted the  application  for  the  writ  on  the 
grouuds  that  the  law  expressly  provided  that 
the  levy  of  a  tax  by  the  county  court  should 
not  exceed  one-twentieth  of  1  per  cent  each 
year  for  the  payment  of  the  bonds  and  the 
Interest  thereon;  that  they  had  levied  that 
tax;  that  they  had  no  authority  to  provide 
any  other  fund  for  the  payment  of  said  bonds 
or  interest,  or  any  Judgment  thereon;  that 
the  relator  was  not  entitled  to  have  his  Judg- 
ment paid  out  of  any  other  fund;  that  there 
was  no  fund  In  the  treasury  applicable  to  the 
payment  of  the  bonds,  and  that  they  were  not 
authorized  to  order  a  warrant  for  the  pay- 
ment of  relator's  Judgment  payable  out  of  any 
other  fund  than  that  derived  from  the)  tax  of 
one-twentieth  of  1  per  cent,  authorized  by 
law.  A  demurrer  to  the  defense  was  sustain- 
ed by  the  circuit  court,  and  the  petition  dis- 
missed. The  cause  was  then  removed  to  the 
supreme  court  of  the  United  States  by  writ 
of  error.  The  latter  court  reversed  the  Judg- 
ment of  the  court  below,  and  directed  the  en- 
try of  a  Judgment  In  favor  of  the  relator  <m 
the  demurrer  to  the  return  of  the  respondents. 
The  court  took  the  view  that,  inasmuch  as 
the  law  authorizing  the  levy  of  the  special 
tax  contained  no  provision  that  only  the  fund 
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dtflTed  therefrom  should  be  applied  to  the 
payment  of  the  bonds,  the  statute  was  not  ex- 
clnslre,  and  therefore  held  that  the  bonds 
were  debts  of  the  county  as  fully  as  any  oth- 
er of  Its  obligations,  and  that  for  any  bal- 
ance remaining  due  on  account  of  principal 
or  interest,  after  applying  the  proceeds  of  the 
special  tax  the  bondholders  were  entitled  to 
paym^t  out  of  the  general  fund  of  the  coun- 
ty. It  will  be  observed  that  the  relator  In 
tbat  case  did  not  urge  the  levy  of  a  further 
special  tax.  He  simply  asked  the  court  to 
compel  the  clerk  to  Issue  and  deliver  to  him 
a  warrant  on  the  county  treasurer  for  the 
•mount  of  his  Judgment  The  relief  prayed 
for  was  granted  for  the  reasons  above  stated. 
In  Louisiana  v.  Police  Jury  of  St  Martin's 
Parlsb  a  judgment  creditor  of  the  parish  was 
entitled  by  his  contract  to  be  paid  out  of  spe- 
cific tax  levies,  which  contract  the  corpora- 
tion bad  failed  to  comply  with,  and  a  manda- 
mus was  awarded  to  o>mpd  the  levy  and  col-, 
lection  of  a  sufficient  tax  to  pay  bis  Judgment 
In  Ex  parte  Parsons  the  court  held  that,  where 
a  monlclpal  corporation  was  under  obligation 
to  lery  taxes  to  meet  a  debt  due  a  particu- 
lar creditor,  su(4i  creditor  was  entitled  to  a 
mandamus  compelling  the  corporatI<Hi  to  levy 
a  special  tax  for  that  purpose,  or  add  the  re- 
quired amount  to  the  general  levy.  The  three 
cases  last  above  mentioned  appear  to  be  as 
farorable  to  ai^>dlant*s  c(Hitentlon  as  any  of 
tbe  cases  cited*  yet  it  is  apparent  that  they 
are  not  strictly  In  point  here.  In  fact  they 
aflwd  no  material  aid  In  tbe  solution  *of  the 
qnestlon  now  under  consideration,  and  no  case 
has  been  found  deciding  tbe  exact  point  in 
questiou.  If  the  appellant  were  attempting 
to  enforce  the  payment  of  a  judgment  for  the 
impaid  Interest  Instead  of  tbe  levying  of  au- 
otbtt  spe<^al  tax,  then  the  case  of  TJ.  S.  v. 
Clai^  Co.,  supra,  and  some  other  cases  cited 
by  appellant  would  be  in  point  Under' thti 
circumstances,  therefore,  the  qnestlon  here 
presented  must  necessarily  be  determined  by 
t  consideration  of  the  statute  alone.  It  may 
be  true  that  it  was  within  the  province  of  the 
titj  council,  in  making  the  annual  levy  to 
meet  tbe  Interest  upon  the  bonds,  to  allow 
a  mai^n  for  iMsslble  delinquency  in  tbe  pay- 
ment of  taxes,  and  to  fix  the  rate  of  taxa- 
tiau  accordingly,  bat  we  cannot  say  that  It 
was  tbelr  absolute  duty  to  do  so.  And,  if 
they  bad  undertaken  to  pursue  that  course,  it 
i>  manifest  that  It  would  have  been  Impossi- 
ble for  tbem  to  determine  In  advance  what 
part  If  any,  of  the  levy  would  not  be  paid, 
or  even  become  delinquent;  and,  if  they  had 
adopted  that  plan,  there  might  still  have  been 
a  d^dency  In  the  Interest  fund,  resulting 
from  a  mere  error  of  judgment  and  In  that 
event  tbe  api>eilant  would  probably  have  ap- 
I^ed  to  the  court  for  a  writ  of  mandate  to 
compel  tbe  respondoits  to  make  an  additional 
levy. 

We  deem  it  proper.  In  closing  this  i^lnion, 
to  observe  that  we  do  not  wisb  to  be  under- 
Mood  as  deddlnff  that  tbe  city  of  New  What- 


com Is  under  no  obligation  to  pay  the  balance 
due  on  the  Interest  coupons  In  question.  That 
Is  a  matter  not  necessary  to  be  determined 
at  this  time.  Our  condusion  is  simply  that 
upon  the  undisputed  facts  disclosed  by  the 
record  In  this  case  tbe  appellant  is  not  enti- 
tled to  tbe  particular  relief  demanded. 
The  judgment  appealed  from  Is  affirmed. 

HEU.VIS,  a  J.,  and  DDNBAiE  and  FUL- 
LEBTON,  JJ^  concur. 


(H  Wa^.  368) 

OALLVERT  et  al.,   State  Laud  Com'rs,  v. 
WINSOB  et  al.,  State  University  Begeoto. 

{Supreme  Court  of  Wosblngton.    Nov.  27, 
1901.) 

CNIVBKSITT  LANDS— IjAND  COM  KISS  ION  BR8— 
BOARD  OP  RBGBNT8— STATUTES- 
REPEAL— TITLE. 

1.  The  university  act  of  March  14,  1893,  re- 
lating to  the  change  of  site  and  maintenance 
of  the  state  university,  provided  that  after  the 
purchase  of  a  new  site  tbe  board  of  regents 
should  sell  the  old  university  grounds,  which 
had  been  deeded  to  the  state  by  certain  in- 
dividuals, and  declared  the  deeds  to  be  a  part 
of  the  act  Such  deeds  provided  that  on  change 
of  location  the  l^slature  should  provide  for 
the  sale  of  the  lands  for  the  further  support 
of  the  university.  The  land  commissioners' 
act  of  March  15,  1893,  created  a  board  of  state 
land  commissiooers,  with  full  control  of  all 
lands  jrranted  to  the  state  for  common  schoote, 
univenities,  and  all  ottfer  educational  pur- 
poses, and  all  other  public  lands,  "so  far  as  the 
same  shall  not  have  been  disposed  of,  and  not 
appropriated  to  any  special  -public  use."  This 
act  was  siiperseded  by  similar  acts.  laws 
1896,  p.  Laws  11^.  p.  229.  Beld,  that 
these  acts  did  not  repeal  tbe  university  act. 
and  tbe  board  of  regents,  and  not  the  land  com- 
ralasionera,  had  power  to  sell  the  "old  unirer- 
sity  site." 

2.  Act  March  14,  1893,  entitled  "An  act  for 
the  location,  consUnction  and  malntmance  of 
the  University  of  Washington,"  included  within 
its  title  a  provision  authorizing  the  board  of 
regents  to  sell  tbe  old  uidveraity  site,  and  ase 
the  proceeds  for  the  purpose  expressed  in  the 
titlev 

Appeal  from  superior  court  King  county; 
Geo.  Meade  Kmory.  Judge. 

Bill  by  8.  A.  Oallvert  and  others,  as  the 
l>oard  of  state  land  commissioners,  against 
Blcbard  Winsor  and  others,  as  the  board  of 
regents  of  tbe  state  university.  From  a 
judgment  dismissing  the  bill,  the  plaintiffs 
appeal.  Affirmed. 

W.  B.  Stratton,  E.  W.  Boss,  G.  C.  Dalton, 
and  B.  A.  Ballluger,  for  appellants.  Clise  & 
King,  John  P.  Hoyt,  and  Bichard  Winsor, 
for  respondents. 

WHITE,  J.  This  salt  was  brought  by  ap- 
pellants against  respondents  to  restrain  and 
enjoin  tbem  from  selling,  or  offering  tor 
sale,  or  attempting  to  sell,  a  certain  10-acre 
tract  of  land  In  the  city  of  Seattle,  known  as 
the  "Old  University  Site."  The  respondents 
appeared  and  demurred  to  the  complaint  on 
the  grouud  that  It  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  or  to 
entitle  the  plalutlffa  to  the  relief  demanded. 
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The  court  sustained  tbe  demurrer,  to  which 
ruling  plaintiffs  excepted.  Plaintiffs  refused 
to  further  plead,  and  elected  to  stand  on  the 
complaint,  and  the  cause  was  thweupon  dis- 
missed. To  the  judgment  of  dismissal  the 
plaintiffs  excepted,  and  appeal  from  the 
same. 

The  Issue  presented  upon  this  appeal  Is 
the  question  as  to  whether  the  authority  to 
dispose  of  or  lease  the  said  10-acre  tract  is 
conferred  by  law  upon  the  tward  of  state 
land  commissioners  or  upon  the  board  of  re- 
gents of  the  UnlTorsity  of  Washington.  The 
power  of  disposition  of  this  land  is  claimed 
on  the  part  of  the  appdiants  by  Tirtue  of 
an  act  approved  March  16,  1897  (Sess.  Laws 
1897,  p.  229),  and  the  acts  theretofore  passed 
which  were  superseded  by  said  act  of  1897, 
to  wit,  the  act  approved  March  16, 1893  (Sess. 
Laws  1803,  p.  386),  and  the  act  approved 
March  26.  1895  (Sess.  Laws  1895,  p.  527). 
These  acts  will  be  referred  to  hereafter  as 
"Land  Commissioners'  Acts."  Respondents 
claim  the  right  to  dispose  of  the  said  land 
under  sections  7  and  8  of  an  act  approved 
March  14,  1893  (Sess.  Laws  1893,  p.  297). 
This  act  will  be  referred  to  hereafter  as  the 
"University  Act."  On  January  11,  1861,  the 
territorial  legislature  passed  an  act  constl- 
tntlng  Daniel  Bagley,  John  Webster,  and 
tMiuund  Carr  a  board  of  commissioners  "to 
Sflei^t,  locate  and  receive  title  for  ten  acres 
of  land  within  tbe  vicinity  of  Seattle,  that 
may  be  donated  to  the  territory  of  Wash- 
ington for  a  site  for  the  territorial  univer- 
sity, and  to  select  and  locate  the  lands  do- 
nated by  congress  to  the  territory  of  Wash- 
ington for  university  purposes."  By  this  act 
the  board  was  authorized  and  directed  "to 
proceed  forthwith  to  make  selection  of  such 
ten  acre  lot  of  land  within  the  vicinity  of 
Seattle  as  may  be  donated  to  the  territory 
for  university  purposes,  and  to  receive  a 
title  therefor,  and  the  same  to  have  recorded 
in  the  records  of  King  county,"  etc.  Sess. 
Laws  1860-61,  p.  16.  On  January  23,  1862. 
the  territorial  legislature  passed  an  act  cre- 
ating a  board  of  nine  regents,  who,  with 
their  associates  and  successors  In  office,  were 
constituted  a  board  of  regents,  a  body  corpo- 
rate and  politic,  "with  perpetual  succession, 
under  the  name  of  the  University  of  the 
Territory  of  Washington,  by  which  they 
may  sue  and  be  sued,  plead  and  be  Im- 
pleaded, tn  all  the  courts  of  law  and  equity," 
and  by  the  act  tbe  government  of  the  unlv^ 
slty  was  vested  In  said  board  of  regents. 
Sess.  Laws  1862-63,  p.  477.  By  an  act  ap- 
proved January  31,  1867  (Sess.  Laws  1866-67. 
p.  114),  the  territorial  legislature  changed 
said  board  of  regents  to  five,  and  provided 
for  the  reappointment  of  the  board  by  the 
legislature  every  two  years.  TTils  act  re- 
pealed all  former  acts,  but  provided  that  the 
power  and  authority  theretofore  vesteti  In 
tbe  board  of  commissioners  should  ves:  In 
the  board  of  regents.  On  April  16,  1861.  Ar- 
thur l>euuy  and  Mary»  bit  wife,  conveyed 


to  the  territory,  of  Washington  8.82  i  Vis 
acres  of  said  10  acres,  and  on  the  same  day 
Charles  C.  Terry  and  Mary  J.  Terry,  hia 
wife,  and  Edward  Lander,  conveyed  to  tbe 
said  territOTy  1.67  ^i/ss  acres,  the  two  tracta 
making  the  10-acre  tract  in  controversy.  It 
was  provided  in  the  deeds  from  the  Dennys, 
Terrys,  and  Ijander  that,  If  the  territorial 
university  should  not  be  located  and  built 
upon  the  10-acre  lot,  thai  the  land  should 
rev^t  to  and  Immediately  vest  in  the  town 
of  Seattle  for  the  benefit  of  and  as  a  site  for 
a  university,  high  school,  or  college.  The 
consideration,  as  expressed  In  said  deeds, 
was  tliat  said  university  should  be  perma- 
nently located  and  built  at  Seattle  on  tbe 
said  10  acres.  The  territorial  university 
was  built  upon  this  tract,  and  remained 
there  ontll  removed  as  berelnafttf  stated. 
In  1891  the  legislature  (Sess.  Laws  1891,  p. 
229),  under  the  title  "An  act  providing  for 
the  establishment,  location,  maintenance  and 
support  of  the  University  of  Washington," 
enacted  a  law  i^ovldlng  for  the  creation  of 
"a  board  of  university  land  and'  building 
commissioners."  This  act  provided  that  tlils 
board  should  locate  the  University  of  Wash- 
ington on  a  tract  ot  land,  not  exceeding  160 
acres,  within  a  radius  of  six  miles  from  tbe 
present  site  of  the  university  in  the  dty  of 
Seattle,  in  section  16,  township  25  N.,  of 
range  4  E.,  In  the  city  of  Seattie.  This  se- 
lected tract  was  a  school  section  b^onging 
to  the  state.  The  act  provided  for  the  con- 
struction by  this  board  of  a  university  build- 
ing, etc.,  and  that  the  bnDdings  on  the  10- 
acre  tract,  and  so  much  of  the  ground  as 
was  absolutely  necessary,  should  continue 
to  be  used  tor  university  purposes,  under 
the  dlrectlCHi  of  the  board  of  regents,  until 
on  or  before  tbe  1st  of  March,  1893,  when 
the  university  and  all  Its  movaUes  should 
be  moved  to  tbe  new  university  building.  It 
was  also  provided  that  the  state  treasure 
should  keep  a  separate  and  permanent  fund. 
Into  which  sbonld  be  paid  all  moneys  re- 
ceived from  tbe  sale  of  university  lands,  and 
all  appropriations  made  by  the  state  for  tbe 
maintenance  of  the  university,  and  all  otber 
moneys  paid  or  received  for  the  use  of  said 
university  from  other  sources,  and  pay- 
ments out  of  said  university  fund  should  be 
made  only  la  warrants  Issued  by  tbe  state 
auditor  upon  accounts  certified  by  said  board 
of  university  land  and  building  oommisslon- 
ers.  or  as  otherwise  [rovlded  by  law.  T%e 
act  provided  that  the  board  of  university 
land  and  building  commisslcmers  might  sell 
at  public  or  private  sale  as  a  whole,  or  might 
subdivide  into  lots  and  sell,  tbe  said  10-acre 
tract  The  act  further  provided  that  tbe 
new  site  should  not  be  selected  and  the  said 
10  acres  should  not  be  sold  until  tbe  original 
donors  of  said  10-acre  tract,  their  successors 
or  assigns,  and  the  corporate  authorities  of 
tbe  city  of  Seattle,  should  have  executed  and 
delivered  to  the  board  of  "nnlverslty  land 
and  building  commlasloudrs"  deeds  forSver 
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quitclaiming  and  releasing  to  the  state  of 
Wasbtngton  tbe  said  10-acre  tract  The  act 
fnrtber  i^vlded  tbat  as  eoon  as  the  new 
lite  was  selected  and  secured,  and  the  title 
apfNToved  b7  the  attorney  general,  the  board 
of  iiniTer8it7  land  and  building  commission- 
ers shoDld  proceed  with  the  construction  on 
said  new  site  of  a  anlvenilty  building  of 
sacb  dlmensloDB  as  might  be  necessary  to 
meet  the  wants  of  the  state,  and  such  other 
buildings  as  might  be  necessary  for  the  use 
of  the  officers,  professors,  students.  ,etc.  The 
mahi  ualveralty  building  was  to  be  built  of 
brick  or  stone.  The  account  certified  to  the 
auditor  by  the  board  for  materials  and  labor 
performed  under  the  building  contracts  en- 
tered Into  as  contemplated  by  the  act  were 
to  be  audited  by  the  auditor,  and  warrants 
drawn  on  the  state  treasurer;  and  it  was 
made  the  duty  of  the  treasurer  to  pay  such 
warrants  out  of  the  money  In  the  university 
fond  not  otherwise  appropriated.  There  was 
no  direct  appropriation  of  a  specific  sum  to 
par  (or  the  work  at  the  session  of  the  legls- 
tatore  of  1S91. 

Tbe  quitclaim  deeds  from  the  original  do- 
nors, their  successors  and  assigns,  and  the 
dty  of  Seattle,  required  by  this  act,  were  made 
and  filed  for  record  In  the  auditor's  office  of 
Kbig  county.  Wash.,  on  the  2l9t  day  of  April, 
18B1  The  deeds  from  Lander  and  Arthur  A. 
Denny  and  wife  contained  the  following  con- 
dltfomi:  "This  grant  Is  iqran  the  following 
conditions  to  be  kept  and  performed  by  the 
aald  state  of  Washington,  party  of  the  second 
part  to  wit:  The  said  state  of  Washington, 
party  oC  the  second  part,  shall  cause  to  be 
ddy  passed  by  the  state  legislature  and  ap- 
proved by  Its  governor  proper  enactments  au- 
tborizlng  the  said  state,  by  Its  proper  officers 
or  agents,  for  the  purpose  of  carrying  out  the 
conditions  of  this  grant  to  contract  for  or 
procure  by  purchase  or  otherwise  the  fee  to 
snffldent  lands  within  a  distance  of  six  miles 
of  the  present  so-call^l  university  site  in  said 
city  of  Seattle;  said  land  to  be  forever  used 
exclusively  for  state  university  purposes,  and 
•ball  be  in  a  compact  body  of  not  less  than 
one  hundred  acres  In  extent.  That  said  en- 
actment shall  further  authorize  the  state  of 
Washlagton,  through  Its  proper  officers  or 
agents,  to  contract  for  the  sale  of  the  lands 
comorising  the  present  so-called  university 
Bite  hi  the  said  city  of  Seattle,  of  which  the 
aforesaid  described  lands  are  a  part  and  par- 
at  such  time  as  the  said  state  of  Wash- 
ington, party  of  the  second  part  shall  have 
procured  by  Its  proper  officer  or  agents  by 
lawful  contracts  other  lands  as  aforesaid 
for  state  university  purposes.  That  said  en- 
actments shall  authorize  the  sale  of  the  land 
berehibefore  de8crit>ed  in  such  parcels  and 
for  such  prices  as  may  be  most  advantageous 
to  tbe  interest  of  the  said  state  university, 
ud  the  contracts  for  the  sale  of  said  lands 
ihall  be  upon  such  terms  and  conditions  as 
"My  be  prescribed  In  said  enactment:  pro- 
vtied.  howerer,  that  no  deed  or  instrument 


conveying  the  legal  title  to  any  of  the  said 
premises  shall  be  made  by  the  said  state  of 
Washington,  or  Its  proper  officers  or  agents, 
until  such  time  as  said  state  of  Washington  ' 
shall  have  procured  the  fee  to  other  lands 
for  the  purposes  of  a  state  university  as  here- 
inbefore provided,  and  shall  have  erected 
thereon  such  buildings  as  may  be  necessary 
and  suitable  for  the  purposes  of  such  state 
university,  and  shall  have  established  by 
legal  enactment  the  location  of  said  state 
univendty  on  said  lands:  provided,  further, 
that  all  the  proceeds  of  the  sale  or  sales  of 
the  lands  constituting  tbe  present  so-called 
university  site  in  said  city  of  Seattle  shall  be 
used— First  for  the  purchase  of  other  lands 
for  state  university  purposes,  as  hereinbe- 
fore provided;  second,  for  the  erection  of 
necessary  and  suitable  buildings  thereon  for 
state  university  purposes  and  the  improve- 
ment of  said  land;  third,  the  balance  to  be 
Invested  In  such  manner  as  the  state  legis- 
lature may  prescribe,  the  interest  arising 
therefrom  to  be  used  In  the  support  and  main- 
tenance of  the  state  university:  provided, 
however,  that  the  principal  may  be  used  in 
the  erection  of  additional  university  buildings 
on  said  lands.  That  said  enactments  shall 
also  provide  that  sufficient  of  tbe  present  so- 
called  university  site  In  said  city  of  Seattle 
shall  continue  to  be  used  for  state  uDlverslty 
purposes  until  such  time  as  other  suitable 
buildings  are  erected  upon  the  lands  to  be 
procured  under  the  terms  and  conditions  of 
this  grant  and  said  legislative  enactments. - 
This  deed  shall  become  operative  according 
to  Its  terms  and  conditions  at  such  time  as 
the  said  party  of  the  second  part  shall  cause 
enactments  to  be  passed  and  approved  as  ' 
aforesaid  authorizing  the  fulfillment  of  the 
terms  and  conditions  of  this  Instrument" 
The  deed  from  the  heirs  of  Charles  C.  Terry 
and  wife  contained  the  following:  "This 
grant  Is  upon  the  following  conditions  to  be 
kept  and  performed  by  the  said  state  of 
Washington,  party  of  the  second  part  to  wit: 
The  said  state  of  Washington,  party  of  the 
second  part,  shall  by  its  proper  agents  pro- 
ceed to  locate  the  University  of  Washington 
on  a  tract  of  land  not  exceeding  one  hundred 
and  sixty  acres  within  a  radius  of  six  miles 
of  the  present  site  of  the  University  of  Wash- 
ington in  the  city  of  Seattle,  and  shall  for- 
ever reserve  the  same  from  disposal  or  sale, 
and  dedicate  the  same  exclusively  to  educa- 
tional purposes,  and  erect  and  maintain  there- 
on a  unlvei:sity  building  of  such  dimensions 
as  shall  be  suited  to  the  wants  of  the  state, 
and  such  other  buildings  as  may  be  necessary 
In  connection  therewith,  and  shall  proceed  to 
sell  the  tract  of  land  now  known  and  occu- 
pied as  the  site  of  the  University  of  Washing- 
ton, and  apply  the  proceeds  arising  from  the 
sale  thereof  to  the  construction  and  main- 
tenance of  said  new  university  and  build- 
ings." The  depd  from  the  city  of  Seattle  Is 
an  ordinary  QuItcLilm  deed  made  by  the  mby- 
or  and  city  clerk  of  the  city  of  Seattle  under 
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an  ordinance  entitled  "An  CHrdlnance  to  au- 
thorize the  mayor  and  city  clerk  of  the  city 
of  Seattle  to  make  a  deed  to  the  state  of 
Washington,  on  the  fulQllment  of  certain  con- 
ditions, of  what  Is  known  as  the  vniverBlty 
site  and  property  In  said  city." 

On  March  14,  1893  (Sees.  Laws  1893,  p. 
293),  a  law  was  enacted  under  the  following 
title:  "An  act  providing  for  the  location, 
construction  and  maintenance  of  the  Uni- 
versity of  Washington,  and  making  an  ap- 
propriation therefor,  and  declaring  an  emer- 
gency." This  act  authorized  and  directed 
the  governor  of  the  state  to  buy  fractional 
section  16  In  township  25  N.,  of  range  4  E., 
Willamette  meridian,  from  the  proper  officer 
of  the  state,  etc.  The  hoard  of  regents  of 
the  University  of  Washington  were  author- 
ized and  empowered  by  this'  act  to  select 
from  their  number  an  executive  committee 
of  three  members,  to  erect,  on  the  land 
bought  by  the  governor,  university  build- 
ings, etc.  The  act  also  provided  that,  after 
the  purchase  of  the  lands  by  the  govouor 
had  been  made,  the  board  of  regents,  by 
decision  of  six-eighths  of  their  number,  duly 
ascertained' by  an  aye  and  nay  vote,  should 
proceed  "to  sell  the  tm  acres  In  the  city  of 
Seattle  known  as  university  grounds,  which 
have  been  deeded  to  the  state  by  A.  A.  Den- 
ny and  others,  which  deeds  are  hereby  ac- 
cepted, and  made  part  of  this  act."  The  sale 
of  such  land  was  to  be  made  by  public  auc- 
tion, etc.  It  IB  further  provided  In  said  act 
that  all  of  the  10  acres  In  the  city  of  Seat- 
tle kuown  as  the  university  grounds  "shall 
remain  In  charge  and  under  the  direction  of 
the  board  of  regents  until  the  new  buildings 
are  ready  tor  occupancy,  when  the  uuiver- 
sl^  and  all  of  its  movable  belcmgings  shall 
be  moved  to  them."  The  board  of  regents 
were  authorized,  from  time  to  time,  as  parts 
of  the  10-acre  tract  "were  sold,  to  authorize 
the  pm-chaser  to  take  possession  of  the  lot 
or  lots  purchased;  and  the  board  of  regoita 
■were  also  authorized  to  lease  all  unsold  p<»>> 
tlons  under  such  restrictions  as  they  might 
provide.  It  Is  further  provided  In  said  act 
that  the  board  of  regents  should  ascertain 
how  much  land  granted  to  the  state  for  uni- 
versity purposes  by  section  14  of  the  en- 
abling act  approved  February  22,  1889,  for 
state,  ctuurltable,  educational,  penal,  and  re- 
formatory institutions  was  assigned  for  the 
support  of  the  university.  The  act  further 
provided  that  the  state  treasurer  should 
keep  a  Borate  and  permanent  fund  to  be 
known  as  the  "nnlvwsity  fund,"  Into  which 
shonid  be  paid  all  university  money  receiv- 
ed from  all  sources,  and  that  said  fund 
should  be  paid  out  by  the  treasurer  only  up- 
on warrants  drawn  by  the  state  auditor, 
based  on  the  properly  certified  accounts  of 
the  board  of  regents  of  the  university.  The 
act  further  provided  for  the  investment  of 
any  portion  of  miapproprlated  moneys  In 
the  university  fund  at  tlie  request  of  the 
board  of  regents,  etc.   This  act  superseded 


the  university  act  of  1891.  TTnder  en  act 
making  appropriations  for  sundry  civil  ex- 
penses of  the  state  government  for  the  fiscal 
term  beginning  April  1,  18S3,  and  ending 
March  31,  1895,  and  for  other  purposes,  ap- 
proved March  17.  1893  (Seas.  Laws  1893,  p. 
451),  $150,000  was  appropriated  '*tor  pay- 
ing the  expense  of  selling  the  present  Bite 
of  the  state  university,  for  preparing  the 
grounds  at  the  new  site,  and  for  the  erec> 
tion  of  the  new  building  of  ttie  state  univer- 
sity: provided,  that  the  money  hereby  ap- 
propriated for  this  purpose  shall  be  returned 
Into  the  state  treasury  by  the  board  of  uni- 
versity regents  from  the  proceeds  of  the 
first  sales  of  the  old  site  of  the  nnivn^lty 
consisting  of  ten  acres  In  the  city  of  Seat- 
tle." On  March  15,  1893,  the  commissioners' 
act  of  that  year  was  enacted.  Section  5  of 
this  act  provides:  "That  the  said  board  of 
state  land  commissioners  shall  have  full  sn- 
pervlslon  and  control,  under  the  law.  of  all 
public  lands  granted  to  the  state  of  WsA- 
Ington  for  common  school,  nnivtfslty  and 
all  other  educational  purposes;  also  includ- 
ing lands  granted  for  charitable,  refonnato- 
ry  and  penal  institutions,  public  buildings, 
and  also  all  tide  lands  and  harbor  line  areas, 
and  all  other  public  lands  that  are  now  or 
shall  hoeafter  be  owned  by  the  state  of 
Washington,  so  far  as  the  same  shall  not 
have  been  disposed  of,  and  not  appropriated 
by  law  to  any  specific  public  use;  and  tbat 
the  said  board  shall,  from  date  of  Its  as- 
sumption of  official  duties,  possess  and  er- 
ercbie  over  all  such  lands  and  areas  all  the 
authority,  power  and  functions,  and  shall 
perform  all  the  duties  which  the  state  land 
commission,  the  state  school  land  commis- 
sion and  the  state  board  of  equalization  and 
appeal  for  the  appraisement  of  tide  and 
shore  lands,  respectively,  bad  and  exsniaeA, 
and  which  by  law  heretofore  devolved  upaa 
and  were  the  functions  which  they  perform- 
ed; and  the  said  board  of  state  land  com- 
missioners is  hereby  constituted  th^r  anc- 
ceSBor,  and  all  provisions  of  law  heretofore 
applicable  to  the  said  state  land  commis- 
sion, state  school  land  commission  and  the 
state  board  of  eqnalhsatlon  and  appeal,  shall, 
80  far  as  consistent  with  this  ac^  be  deem- 
ed, and  is  hereby  made  aivllcable  to  the 
said  board  of  state  land  commissioners  ha«. 
by  created,"  etc.  Sess.  Laws  1898.  p.  887. 
Section  7  of  the  act  iwovldes:  "That  In 
dealing  with  the  various  descriptions  of  land 
the  supervision,  control,  managonent  or  dis- 
position whereof  Is  committed  to  the  said 
board  of  state  land  commissioners  by  the 
provisions  of  this  act,  said  lands  shall  be 
dealt  with  according  to  the  following  dassl- 
lication':  (1)  Common  school  lands  and  lien 
and  Indemnity  lands  therefor;  C2)  univer- 
sity lands  and  lieu  and  Indenmlly  lands 
therefor;  (3)  overflowed  lands  and  shore  and 
tide  lands;  (4)  harbor  line  areas  w  rims; 
(5)  all  other  lands  beloi^Ing  to  the  stat»," 
etc.  Id.  p.  389.  On  March  18. 1890^  tiie  land 
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commlSBlonera*  act  of  that  jear  passed  the 
bonse  and  senate,  and  was  approved  on 
Marcb  20,  1885.  Section  1  of  tbls  act  Is  as 
((dlows:  "That  for  the  purpose  of  this  act 
all  lands  belonging  to  and  tinder  the  control 
of  the  state  shall  be  divided  Into  the  fol- 
lowlDg  classes:  (1)  Granted  lands:  (a)  Com- 
mon school  lands  and  lieu  and  Indemnity 
lands  therefor,  (b)  University  lands  and 
Ilea  and  Indemnity  lands  therefor,  (c)  0th- 
er  educational  land  grants,  (d)  Lands  grant- 
ed to  the  state  of  Washington  for  other  than 
edacatlonal  purposes,  ^nd  Hen  and  Indemni- 
ty lands  therefor,  (e)  All  other  lands,  in- 
cluding lands  acquired  or  to  be  hereafter 
acquired  by  grant,  deed  of  sale,  or  gift,  or 
operation  of  law.  (2)  Tide  lauds:  All  lands 
over  which  the  tide  ebbs  and  flows  from  the 
line  of  ordinary  high  tide  to  the  line  of 
meaa  low  tide,  except  In  front  of  cities 
where  harbor  lines  have  been  established,  or 
oiay  hereafter  be  established,  where  such 
tide  lanib  shall  be  those  lying  between  the 
line  of  ordinary  high  tide  and  the  Inner 
harbor  line,  and  excepting  oyster  lands.  (3) 
Shore  lands:  Lands  bordering  on  the  shores 
of  navigable  lakes  and  rivers,  below  the  line 
of  ordinary  high  water  and  not  subject  to 
tidal  flow.  (4)  Oyster  lands:  All  natural 
oyeter  beds,  and  lands  suitable  for  the  cul- 
tivation of  oysters.  (5)  Harbor  lines  and 
areas:  Such  lines  and  areas  as  are  described 
In  article  XV.  of  the  constitution  of  the 
state  of  Washington  and  which  have  been 
established  according  to  law.  All  of  which 
outer  harbor  lines  so  established  as  afore- 
said are  hereby  ratified  and  confirmed,  also 
all  such  harbor  lines  and  areas  as  may  and 
Bball  be  hereafter  established.  (6)  Arid 
lands:  Except  lands  granted  to  the  state  un- 
ier  the  act  of  congress  approved  August 
18,  1S)4."  Sess.  I^awB  1885,  p.  527.  Sec- 
tloQ  5  of  the  act  [H'ovldes  that  said  board 
abould  have  full  snperrlBlon  and  control 
under  the  law  of  all  public  lands  granted 
to  the  state  of  Washington,  as  defined  In 
section  1  of  the  act,  and  should  have  au- 
thority •to  provide  for  the  selection,  survey, 
management,  lease  and  disposition  of  the 
Btate  lands  as  herein  provided,"  etc.  Sec- 
tloD  106  of  this  act  Is  as  follows:  "An  act 
mUtied  'An  act  for  appraising  and  dispos- 
ing of  the  tide  and  shore  lands  belonging  to 
tbe  state  of  Washington,'  approved  March 
26,  1890,  an  act  entiUed  'An  act  to  pro- 
vide for  the  selection  of  lands  granted  to 
the  state  of  Washington  under  act  of  con- 
gress approved  February  22,  1889,  for  the 
parpose  of  the  erection  of  public  buildings 
sad  a  penitentiary,  the  use  and  support  of 
agricultural  and  scientific  normal  schools 
and  charltaMe,  penal  and  reformatory  In- 
fltituttons,  also  inwldtng  for  selection  of 
lands  granted  to  the  state  of  Washington 
unda  sections  1947,  2275  and  2276  of  the 
Revised  Statutes  of  the  United  States.'  ap- 
Tmed  Harcb  10,  1891.  and  an  act  entltied 
'An  act  to  provide  tox  the  creation  of  a  state 


board  of  land  commissioners,  for  the  man- 
agement and  disposition  of  the  public  lands 
of  the  state,  making  an  appropriation  there- 
for, and  declaring  an  emergency,'  approved 
March  15,  1893,  are  hereby  repealed,  except 
as  provided  In  this  act;  saving,  however, 
and  preserving  all  rights  which  have  be^ 
acquired  and  all  powers  and  privileges 
which  have  been  conferred  upon  any  per- 
son or  educational  Institution  by  any  act 
of  the  legislature."  Id.,  p.  570.  By  an  act 
reapproprlatlng  to  the  unlvCTsity  ?39,000, 
which  was  about  to  lapse,  which  passed  the 
senate  March  11,  and  the  house  March  13. 
and  was  approved  March  21,  1895  (Sess. 
Laws  1895,  p.  469),  It  was  provided  that 
said  sum,  or  so  much  thereof  as  might  be 
necessary  to  complete  the  original  ai^ro- 
priation  of  1893  of  $150,000,  remaining  unex- 
pended March  31,  1895,  was  appropriated  to 
complete  the  contract  entered  Into  by  the 
board  of  regents  of  the  University  of  Wash- 
ington; and  It  was  .expressly  provided  In 
this  act  that  the  money  thereby  appropri- 
ated should  be  subject  to  the  same  pro- 
visions as  the  original  appropriation,  vIk. 
"that  the  money  hereby  appropriated  shall 
be  returned  Into  the  state  treasury  by  the 
board  of  regents  of  the  University  of  Wash- 
ington from  the  proceeds  of  the  first  sales  of 
the  old  site  of  tbe  university  consisting  of 
ten  acres  in  tbe  city  of  Seattle."  On  March 
16,  1897,  the  land  commissioners'  act  of  that 
year  was  approve^!.  Section  4  of  this  act  la 
Identical  with  section  1  of  the  act  creat- 
ing a  board  of  state  land  commissioners,  ap- 
proved March  26,  1895,  with  the  exception 
that  the  words  "including  arid  lands"  fol- 
low the  words  "operation  of  law"  in  subdi- 
vision 1  of  section  4;  and  the  provision  rela- 
tive to  oyster  lands  is  omitted,  and  the  sixth 
paragraph  Is  omitted.  The  first  paragraph 
of  section  5  of  the  said  act  is  the  same  as 
section  2  of  the  land  commissioners'  act  of 
1895.  Section  70  of  said  act  of  1897  reads 
as  follows:  "An  act  entitled  *An  act  for  ap- 
praising and  disposing  of  the  tide  and  shore 
lands  belonging  to  the  state  of  Washing>- 
ton,'  approved  March  26,  1890;  an  act  en- 
titled 'An  act  to  provide  for  the  selection  of 
lands  granted  to  tiie  state  of  Washington, 
under  an  act  of  congress  approved  Febru- 
ary 22,  18.S0,  for  the  purpose  of  the  erection 
of  public  buildings  and  the  penitentiary,  the 
use  and  support  of  agricultural,  scientific 
and  normal  schools  and  state  charitable, 
penal  and  reformatory  Institutions,  also  pro- 
viding for  tbe  selection  of  lands  granted  to 
tbe  state  of  Washington  under  sections  1947, 
2275  and  2276  of  the  Revised  Statutes  of  the 
United  States,'  approved  March  10,  1891;  an 
act  entlUed  'An  act  to  provide  for  the  selec- 
tion, survey,  management,  lease  and  dispcr 
sitlon  of  the  state's  granted,  tide,  oyster  and 
other  lands,  harbor  areas,  anc.  for  the  con- 
firmation and  completion  of  the  several 
grants  to  the  state  by  the  United  States,  cre- 
ating a  board  of  state  land  commissioners. 
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defining  tbelr  datles,  and  auQiorlzlng  them 
to  act  as  the  commlsston  provided  for  In  ar- 
ticle XV.  of  the  stat»  constitution,  and  de- 
claring an  emergency,*  approred  March  26, 
1896;  an  act  entitled  'An  act  accepting  the 
terms  of  the  act  of  congress,  approved  An- 
gnst  18,  1894,  providing  for  the  reclama- 
tion, settlement  and  dispo^on  of  the  one 
mnuon  acres  of  arid  land  granted  therein, 
making  ajqproprlatiw  therefor,  and  decla^ 
ing  an  «ner^ncy,'  (excepting  section  one  of 
said  last  mentioned  act),  approved  March  22, 
1896,  are  h^by  ^pressly  repealed;  an 
act  entitled  'An  act  relating  to  the  Improve- 
ment of  harbors  and  waterw^  In  the  state 
of  Washington,  and  providing  funds  there- 
for,' approved- March  10,  1891,  is  hereby  re- 
pealed."   SesB.  Laws  1897,  p.  262. 

The  appellants  contend  that  It  was  the  in- 
tention of  the  legislature,  by  the  land  com- 
missioners' acts  of  189S,  1895,  and  1887,  to 
revise  the  mtite  matter  relative  to  the  sale 
of  all  lands  the  title  of  which  was  bi  the 
state,  and  that  by  this  legislation  the  uni- 
versity act  of  1893,  1K>  f  ar  as  It  authorized 
the  sale  of  said  IQ-acre  tract  by  the  board 
9f  regents  of  the  university,  was  repealed. 
The  object  of  all  interpretation  uid  construc- 
tion of  statutes  is  to  ascertain  the  meaning 
and  intention  of  the  legislature  and,  when 
that  Is  detennihed.  It  must  control.  It  Is 
l^ain  that  it  was  the  Intention  of  the  legisla- 
ture by  the  university  act  of  1891  to  set 
aside  the  10-acre  tract  for  sale  by  the  board 
constitated  by  that  act,  and  from  the  pro- 
ceeds of  such  sale  to  erect  on  the  new  site 
university  buildings,  etc  This  act  contained 
the  provision  that  the  state  treasurer  should 
keep  a  separate  and  permanent  fund  to  be 
known  as  the  "university  fund,"  Into  which 
direct  appropriations  and  all  moneys  paid  or 
received  from  other  sources  for  the  use  of 
said  university  should  be  paid;  and  the  fnr> 
ther  provision  that  the  money  In  said  uni- 
versity fund  not  otherwise  appropriated 
should  be  applied  on  the  building  contracts 
tm  university  buildings  authorized  by  the 
act  This  act  was  superseded  by  the  univer- 
sity act  of  March  14,  1893,  but  the  continued 
lntentl<m  to  set  aside  the  proceeds  of  the 
10-acre  tract  for  new  university  buildings 
on  the  new  site  Is  fully  manifest  by  that  act 
and  other  legislation  at  the  same  session. 
The  authority  to  sell  the  10-acre  tract  Is 
conferred  upon  the  board  of  regents  by  this 
act,  and  the  sale  is  to  be  by  public  auction 
after  the  new  site  has  been  purchased  by  the 
governor,  the  manner  In  which  such  sales 
should  be  made  being  fully  provided  for.  It 
is  recited  In  section  7  of  the  act  that  the 
10  acrM  have  heea  deeded  by  Denny  and 
others.  The  deeds  referred  to  here  are  the 
quitclaim  deeds  required  by  the  university 
act  of  1891.  It  Is  further  declared  that  said 
deeds  are  hereby  accepted  and  made  part  of 
this  act  From  this  It  Is  fair  and  proper 
to  Infer  that  it  was  the  intention  of  the  leg- 
islature^ by  the  university  act      1893,  to 
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comply  with  the  conditions  set  forth  in  tbese 
deeds,  and  that  the  conditions  provided  in 
the  deeds  were  accepted  by  the  legislature. 
It  was  conditioned  In  these  deeds  that  the 
proceeds  of  the  sale  of  said  lO^cre  tract 
should  be  used  In  building  a  new  university 
on  the  new  site  and  in  maintaining  a  uni- 
versity thore.  The  university  fund  to  be 
kept  by  the  treasuri^,  into  which  was  to  be 
paid  university  money  received  from  all 
sources,  was  continued  1^  this  act  and  war- 
rants on  the  same  w«re  to  be  drawn  by  the 
state  auditor  based  on  properly  certified  ac- 
counts of  the  board  of  regents.  Provision 
was  also  made  for  investmmt  of  Oie  snrplns 
university  funds  whoi  recommended  by  tbe 
board  of  regents,  etc.  The  general  appro- 
priation act  of  that  session  appropriated 
¥160,000  for  the  new  university  buildings, 
but  it  was  expressly  jonvided  that  the  same 
should  be  returned  to  the  state  treasurer  by 
the  board  of  universl^  regents  from  tlie 
proceeds  of  the  first  sales  of  the  10-acre  site. 
It  would  sem  from  this  legislation  that  tbe 
10-acre  tract  was  appropriated  by  law  to  a 
specific  public  use.  If  so,  the  land  commis- 
sioners' act  of*  March  15,  1893,  was  not  In- 
tended to  repeal  sections  7  and  8  of  the 
university  act  for  In  sectl<m  6  of  tbe  act 
creating  the  board  of  land  commissioners  It 
Is  expressly  provided  that  Its  provisions 
should  not  apply  to  public  lands  appropriat- 
ed law  to  any  specific  public  use.  Fur- 
ther, after  describing  in  section  5  the  lands 
over  which  the  land  commissioners  created 
by  the  act  should  have  supervision  and  con- 
trol, the  act  says  the  board  of  commission- 
ers "shall  fi-om  the  date  of  Its  assunqptlon 
of  official  duties  possess  and  exercise  over 
all  such  lands  and  areas  all  the  authority, 
power  and  functions,  and  shall  perform  all 
the  duties  which  the  state  land  commission, 
tbe  state  school  land  commission,  and  the 
state  board  of  eQUallzatlon  and  appeal  for 
the  appraisement  of  tide  and  shore  lands,  re- 
spectively, bad  and  exercised,  and  which  by 
law  heretofore  devdved  upon  and  were  the 
functions  which  they  perfomed."  Tbe  act 
goes  on  to  make  the  new  board  of  state  land 
commlMloners  the  successor  of  the  three 
boards  mentioned.  The  lands  over  which 
the  board  of  unlrerslty  regents  exercised 
control  Is  nowhere  menticmed,  and  we  think 
it  clear  that  section  S  of  the  commissioners* 
act  of  1893  gave  to  the  board  of  state  land 
commissioners  control  only  over  the  lands 
theretofore  andex  the  control  of  the  three 
boards  mentioned  in  the  act,  and,  as  the  10- 
acre  tract  had  nevo*  been  undw  the  conbrol 
of  any  one  of  such  boards.  It  was  not 'in- 
cluded In  the  provisions  of  tbe  act  The 
term  "granted  lands,"  used  In  the  c(»nmis- 
sloners'  acts  of  1893,  1895.  and  1897,  un- 
doubtedly refers  to  lauds  granted  by  the 
United  States  tor  pnblic  institntlons,  com- 
mon schools,  etc..  and  not  to  private  grants 
by  individuals.  The  term  "all  other  public 
lauds  that  are  now  or  shall  hereafter  be 
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o^TDed  by  the  state  of  WasliiD^on"  Is  broad 
enough,  however,  to  Include  "private  grants. 
TliiB  term  Is  omitted  from  the  commission- 
ers' acts  of  189?  and  1897,  and  the  following 
term  substituted  therefor  In  these  acts:  "All 
other  lands  including  lands  acquired  or  to 
be  hereafter  acquired  by  grant,  deed  of  sale 
or  gift  or  operation  of  law."  This  term  in 
no  way  enlarges  or  restricts  the  term  "all 
other  public  lauds  that  are  now  or  shall 
hereafter  be  owned  by  the  state  of  Wash- 
ington," as  used  in  the  commissioners'  act 
of  1893,  but,  in  effect,  means  the  same  thing. 
Tbe  mere  alteration  in  phraseology  in  this 
respect  by  the  land  ciHnmissioners'  act  of 
lSd5  does  not  alter  tbe  coDstructlon  of  the 
land  commissioners'  act  of  1893.  Conger  t. 
Barker's  Adm'r,  11  Ohio  8t  2.  Section  1  of 
the  commissioners'  act  of  1895  Is  therefore 
bat  a  substitute  for  and  a  re-enactment  of 
the 'commissioners'  act  of  1893,  so  far  as 
lands  mentioned  in  section  6  of  that  act  are 
concerned,  and  is  not  a  new  enactment 
Mudgett  V.  Llebea,  14  Wash.  482,  45  Pac.  19. 
Section  106  specifically  enumerates  the  acts 
repealed,  and  no  mention  is  made  of  the  uni- 
rerslty  act  of  1893;  and  It  Is  expressly  pro- 
Tided  in  this  sectlou  that  all  powers  that 
have  been  conferred  upon  any  person  or  edu- 
cational Institution  by  any  act  of  the  legisla- 
ture shall  be  saved  and  preserved.  This  is 
iHoad  enough  to  include  the  power  conferred 
on  the  board  of  regents  of  the  university  by 
tbe  university  act  of  1893  relative  to  the 
sale  and  disposition  of  the  10-acre  tract 

There  Is  one  other  strong  reason  suataln- 
Ing  this  view.  Two  days  before  the  com- 
missioners' act  of  1895  was  passed  by  the 
taonse,  and  on  the  very  day  It  was  passed 
by  tbe  senate,  a  bill  was  passed  reappro- 
I^tlng  (39,000  for  the  construction  of  the 
nnlverslty.  In  which  It  was  expreaaly  pro- 
Tided  that  the  board  of  regents  of  the  unl- 
Tmlty  should  pay  back  the  appropriation 
to  tbe  state  from  the  proceeds  of  the  first 
ttles  of  the  10-acre  tract.  How  could  the 
board  of  regents  return  such  proceeds  to  tbe 
state  treasurer  unless  such  board  bad  con- 
trol of  such  sales?  Hence  we  conclude  that 
It  was  not  Intended  by  the  legislature,  by 
tbe  land  commissioners'  act  of  1895.  to  re- 
peal sections  7  and  8  of  the  unlTerslty  act 
<4  1898.  Section  4  of  the  eommlsBloners' 
let  of  1897  Is  literally  a  re-enactment  of  the 
CMDmlaslonen*  act  of  VSBH,  save  that  oyster 
lands  are  omitted  and  all  arid  lands  are  ln< 
doded.  There  was  no  new  enactment  bi 
tills  section  affecting  said  10-acre  tract,  and, 
If  It  was  ochided  from  the  operation  of  the 
nnimlBslonns'  act  of  180S,  as  Tre  have  held, 
ft  must  also  be  excluded  from  this  act,  for 
fliose  portions  of  section  1  of  the  commis* 
HcMiers*  act  of  18B5  which  are  retained  in 
Kctkm  4  of  the  commissioners'  act  of  1897 
must  be  considered  as  remaining  in  force 
ftWD  the  time  of  the  original  enactmrat.  and 
Dot  as  a  new  enactment  Mudgett  t.  Llebes. 
nm;  Black.  Interp.  Laws,  p.  358.  tt  will 
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be  noted  that  section  70  of  the  commission- 
ers' act  of  1897,  repealing  the  various  acts, 
and  conferring  on  certain  boards  control  over 
tbe  public  lands,  omits  any  reference  to  the 
university  act  of  1893.  Why  should  we, 
therefore,  read  into  section  70  a  repeal  Of 
sections  7  and  8  of  the  university  act  of 
1893?  Repeals  by  Implication  are  not  fa- 
vored, and  a  statute  will  not  be  construed 
as  repealing  a  prior  act  on  the  same  stty 
Ject  in  the  alisence  of  express  words  to  that 
effect,  unless  there  is  an  irreconcilable  re» 
pugnaucy  between  them,  or  unless  the  new 
law  is  evidently  Intended  to  supersede  all 
prior  acts  on  the  matter  In  hand,  and  to 
comprise  la  Itself  a  sole  and  complete  sys- 
tem of  legislation  on  that  subject  **Et- 
ery  new  statute  should'be  construed  in  con- 
nection with  those  already  existing  In  rela- 
tion to  the  subject-matter,  and  all  should  be 
made  to  harmonize  and  stand  together,  if 
that  can  be  done  by  any  fair  and  reasonable 
interpretation;  and,  if  the  new  act  does  not 
expressly  declare  the  repeal  of  an  earlier 
statute,  it  will  not  be  construed  as  effecting 
such  repeal  unless  there  is  such  a  repugnancy 
or  conflict  between  the  provisions  of  the  two 
acts  as  to  show  that  tbey  could  not  have 
been  designed  to  remain  equally  In  force." 
Black,  Interp.  Laws,  p.  112,  "But  repeal  by 
Implication  is  not  favored.  It  is  a  reason- 
able presumption  that  tbe  legislature  did  not 
intend  to  keep  really  contradictory  enact- 
ments In  the  statute  books,  or  to  effect  so 
Important  a  measure  as  the  repeal  of  a 
law  without  expressing  an  intention  to  do 
so.  Such  an  interpretation,  therefore,  is  not 
to  be  adopted  unless  it  be  inevitable.  Any 
reasonable  construction  which  offers  an  es- 
cape from  it  Is  more  likely  to  be  in  con- 
sonance with  the  real  Intention.  Hence  it 
Is  a  rule  founded  in  reason  as  well  as  in 
abundant  authority  that  In  order  to  give 
an  act  not  covering  the  entire  ground  of  an 
earlier  one,  nor  clearly  intended  as  a  substi- 
tute for  it,  the  effect  of  repealing  it,  the  Im- 
plication of  an  Intention  to  repeal  must  nec- 
essarily flow  from  tbe  language  used,  disclos- 
ing a  repugnancy  between  its  provisions  and 
those  of  the  earlier  law  so  positive  as  to  be 
irreconcilable  by  any  fair,  strict,  or  liberal 
construction  of  It  which  would,  without  de- 
stroying Its  evld^it  Intent  and  meaning,  find 
for  it  a  reasonable  fleld  of  operation,  pres^r- 
tng  at  the  same  time  the  force  of  tbe  earlier 
law,  and  construing  both  together  In  bar* 
mony  with  the  whole  course  of  I^telatlon 
npon  the  subject."  End.  Interp.  Bt  |  210. 
The  sale  of  the  10-acre  tract  was  for  a  8pe> 
clal  purpose,  and  the  statute  anthwtelng  such 
sale  Is  In  the  nature  ot  a  special  statute. 
"The  repeal  of  a  special  statute  passed  for  a 
special  purpose  must  either  be  expressed,  or 
the  manifestation  of  the  legislative  Intent  to 
r^al  must  be  BO  clear  oa  to  be  equlralent 
to  an  express  direction."  Sedg.  St  Const  99, 
note;  Com.  t.  Richmond  ft  P.  R.  Co.,  81  Va. 
S5fi.  "Bat  repeals  1^  Implication  are  not  fa- 
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Tored,  and  the  repugnancy  between  two  stat- 
utes should  be  rery  clear  to  warrant  a  court 
In  holding  that  the  later  In  time  repeals  the 
other,  when  it  does  not  In  terms  purport  to 
do  BO.  This  rule  has  peculiar  force  In  the 
case  of  laws  of  special  and  local  application, 
which  are  never  to  be  deemed  repealed  by 
general  legislation  accept  upon  the  most  un- 
equivocal  manifestation  of  intent  to  that  ef- 
fect" Cooley,  Const  Lim.  (Gth  Ed.)  p.  182. 
"It  Is  a  rule  of  construction  that  a  special 
statute  providing  for  a  particular  case  or  ap- 
plicable to  a  particular  locality  is  not  re- 
pealed by  a  statute  general  in  Its  terms  and 
application,  ynless  the  Intention  of  the  legis- 
lature to  repeal  or  alter  the  q>ecial  law  is 
manifest,  although  the  terms  of  the  general 
act  would  he  taken  strictly,  and,  but  for  the 
special  law,  Include  the  case  or  cases  pro- 
Tided  (or  by  It."  Van  Denburgh  v.  Village 
of  Greenbush.  G6  N.  Y.  1.  3;  State  v.  Bln- 
nard,  21  Wash.  S4fl,  58  Pac.  210.  "A  general 
statute  is  read  as  silently  excluding  from  its 
operation  the  cases  which  have  been  provided 
lor  by  the  special  one."  Bod.  Interp.  St  § 
223. 

But  it  is  urged  by  the  appellants  that  the 
power  of  the  board  of  regents  to  sell  the 
10-acre  tract  is  not  embraced  in  the  title  of 
the  university  act  of  1893,  as  required  by  the 
conBtitntion,  ^Tiding  that  no  bill  shall  em- 
brace more  than  one  subject  and  that  shall 
be  expressed  In  the  title.  The  subject  as  ex- 
pressed In  the  title,  was  to  provide  "for  the 
location,  construction  and  maintenance  of 
the  University  of  Washington."  The  10- 
acre  tract  of  land  was  to  be  sold,  and  the 
proceeds  used  for  the  very  purpose  expressed 
in  the  title  of  the  act  This  court  has  said: 
"It  is  permissible  to  Insert  those  matters 
wblcb,  though  they  may  not  be  speclfleally 
expressed  In  the  title,  are  proper  to  the  full 
accomplishment  of  the  object  which  Is  ex- 
pressed, or  are  naturally  suggested  by  or  con- 
nected with  that  object."  Johnston  v.  Wood, 
19  Wash.  441,  444.  63  Pac.  707.  "A  tlUe  may 
be  as  broad  as  the  legislature  sees  fit  to 
make  It  and  thereunder  any  specific  legis- 
lation as  to  any  subject  relating  to  the  gen- 
eral matter  thus  broadly  embraced  In  the 
title  sustained."  Percival  v.  Irrigation  Dlst, 
15  Wash.  480.  482,  46  Pac.  1035.  The  con- 
tention of  the  appellants  In  this  respect  can- 
not be  sustained. 

The  Judgment  of  the  court  below  is  there- 
fore affirmed. 

REAVIS.  C.  J.»  and  FULLEBTON,  AN- 
DERS. DUNBAB,  MOUNT,  and  HADLET. 
JJ,,  concur. 

no  Or.  332) 

WETMORE  v.  WETMORE. 
(Supreme  Court  of  Oregon.  Jao.  6.  1902.) 

DIVORCE— LITIGATING  TITLE  TO  REALTY. 
Title  to  real  estate  cannot  be  litigated  in 
suit  for  divorce  and  to  compel  a  conveyance 


from  defendant  of  land  alleged  to  have  been 
purchased  with,  complainant's  money. 

Appeal  from  circuit  court,  Multnomali 
county;  John  B.  (]leland,  Judge. 

Suit  by  Dorothea  Wetmore  against  Ward 
C.  Wetmwe.  From  a  decree  dismiasing  ttae 
bill,  conqdalnant  appeals.  Afflrmed. 

Wm.  M.  La  Force,  for  appellant  Olios.  O. 

Greene,  for  respondent. 

PER  CURIAM.  Tills  Is  a  suit  for  divorce 
and  to  compel  a  conveyance  from  the  defend- 
ant to  the  plaintiff  of  certain  real  estate, 
which  it  Is  alleged  was  purchased  with  her 
money.  The  complaint  was  dismissed  by  the 
court  below,  and  the  plaintiff  appeals.  An 
examination  of  the  record  satisfies  us  that 
the  testimony  Is  not  sufficient  to  Justify  a  de- 
cree of  divorce,  and,  as  the  title  to  real  es- 
tate cannot  be  litigated  In  a  proceeding  of 
this  kind  except  as  incident  thereto  (Houstoa 
V.  Tlmmerman.  17  Or.  490,  21  Pac.  1087.  4 
L.  R  A.  716,  11  Am.  St  Rep.  848;  Uhl  T. 
Uhl,  52  Cal.  250:  Peck  v.  Peck,  06  Mich. 
686,  33  N.  W.  893),  the  decree  la  affirmecl. 


(40  Or.  863) 

BINGHAM  V.  I/IPMAN,  WOLFE  &  00.  et  aL 

(Sopteme  Coart  of  Oregon.    Dec.  30,  1901.) 

TRESPASS— PAt.SE  IMPRISONMENT— CONSPIRA- 
CY —  PLEADING  —  DUPLICITY  —  EVIDENCB— 
ADMISSION  AGAINST  INTEREST  —  APPEAL, — 
RECORD  —  PUNITIVB  DAUAGBS  —  CORPORA- 
TIONS —  OFFICERS  — JUDGUBNT  — PARTIES- 
CAUSE  OF  ACTION. 

1.  Where  pluintiff.  who  had  been  in  defend- 
ants' employ,  alleged  that  defendants  unlaw- 
fully "conspired"  for  the  purpose  of  extorting 
mouer  from  her,  and  that  she  was  induced  to 
cuter  their  office,  where  she  was  charged  with 
larceny  of  articles  from  defendants'  store,  and 
threatened,  with  arrest  and  disgrace,  and  that 
tbey  locked  her  ap  in  the  store,  and  kept  her 
from  0  until  11  o'clock,  and  extorted  money 
from  her,  the  complaint  was  not  bad  for  duplic- 
ity, as  a  series  of  unlawful  acts  aimed  at  and 
contrlbating  to  the  injury  complained  of  may 
be  averred. 

2.  Evidence  that  one  Of  defendants  said  to 
another  woman,  whom  it  was  allied  they  had 
injured  in  a  similar  manner,  "Out  there  ia  a 
woman  [referring  to  plaintiff]  who  has  nothing 
at  all,  and  still  we  made  her  pay  us  $30,  and 
she  is  going  to  pay  us  what  little  she  is  able 
to  earn  from  now  on,"  was  admissible  as  show- 
ing a  declaration  against  interest;  and,  if  com- 
petent only  agatntit  the  defendant  making  it, 
the  remedy  was  to  request  an  instruction  limit- 
ing its  operation. 

8.  Where  defendant  requested  an  instruction 
that,  if  plaintiff  remained  in  defendant's  store 
▼oluntanly,  it  was  not  unlawful  ImmnsonmentT 
it  was  not  error  for  the  court  to  add  that  **bu1>- 
mission  to  the  threatened  and  reasonably  ap- 
prehended use  of  force  is  not  to  be  coQslaw«d 
as  eonsent  to  restraint,"  though  there  was  no 
proof  of  actual  force. 

4.  Di-fendant  could  not  com{daiB  because  an 
instruction  submitting  bis  theory  of  ^e  case 
was  mnditied  so  as  to  present  the  theory  of  the 
other  side  nt  the  same  time. 

0.  Where  the  rocord  ou  appeal  does  not  pur- 
port to  contain  all  the  evidence  on  a  point  on 
which  an  instruction  was  given,  it  will  be  pre- 
sumed  that  the  evidence  was  snfflcient  to  sup- 
port the  instruction. 
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6.  PnnitiTe  damogM  may  be  allowed  Id  cases 
of  tort. 

7.  Where  the  officers  of  a  corporation,  who 
wielded  the  whole  executive  power,  participate 
Id  aud  direct  all  that  is  done  in  the  commission 
of  a  tort,  tb^  malicious,  wanton,  or  oppressiTe 
intent  may  be  treated  as  the  intent  ot  the  cor- 
poration, and  it  mar  be  compelled  to  respond  in 
panitive  damages. 

8.  Where  the  evidence  showed  that  the  chief 
execatlTe  offldala  of  a  corporation  either  did 
AT  authorised  all  the  acts  constituting  a  tort, 
inxtmctions  regarding  the  liabilit;  of  the  cor- 
poration tor  punitive  damages  must  be  inter- 
preted accordingly,  and  are  not  to  be  deemfed 
MToneoua  because  they  may  be  broad  enough  to 
make  the  corporation  liable  in  such  damages 
for  the  acts  of  any  of  its  officials,  regardless  of 
liBk. 

9.  In  an  action  in  tort  against  a  corporation 

and  its  managing  agents,  on  whose  condnct  ita 
liability  depended,  a  verdict  against  the  cor- 
poration only  is  not  void. 
10;  Wh»^  in  an  action  against  a  corptwatlon 
and  Its  managing  officers,  for  false  imprison- 
ment and  extortion,  a  conspiracy  was  alleged, 
it  was  error  to  instruct  that  plaintiff  could  not 
recover  unless  a  conspiracy  was  proved,  but 
Plaintiff  was  entitled  to  recover  against  sndi 
defendants  as  were  shown  to  be  guilty  of  the 
tort 

11.  The  corporation  could  DOt  complain  be- 
cause the  case  was  submitted  on  the  erroneous 
theory  that  proof  of  conspiracy  was*  essential 
to  recovery,  as  that  theory  was  more  favorable 
than  it  had  a  right  to  demand. 

Appeal  from  drcnlt  court,  Multnomah 
coanty;  Alfred  F.  Sean,  Jndse. 

Action  by  Ada  Bingbam  against  Lipman, 
W(^e  &  Co.,  Isaac  X.  Lipman.  and  Adcdpb 
Wdfe.  From  a  Judgment  against  Lipman, 
Wolfe  &  Co.  only.  It  appeals.  Affirmed. 

The  defendant  Lipman,  Wolfe  &  Co.  Is  a 
conwratlon  engaged  In  eondnctlng  a  depart- 
ment ^ore  in  the  city  of  Portland.  The  de- 
fendants Adolph  W<dfe  and  Isaac  X.  Upman 
are,  respectively.  Its  vice  president  and  sec- 
retary. They  are  also  Its  managing  agents, 
and,  together  with  SolomMi  Lipman  and 
Will  Lipman,  own  all  the  stock  of  the  corpo- 
ration. For  some  time  prior  to  March  30, 
VIdd,  the  plaintiff  was  employed  by  the  firm 
as  a  clerk  In  one  of  Its  departments.  About 
S  O'clock  In  the  afternoon  of  the  day  named, 
defendant  lipman  called  her  into  the  office 
and  accused  her  of  having  embezzled  and 
appropriated  to  her  own  use  a  portion  of  the 
money  rec^ved  by  her  on  the  sale  of  some 
articles  belonging  to,  the  firm,— especially  a 
corset  B(dd  the  day  before.  Accordbig  to  her 
testlmcHiy,  she  was  compelled  to  remain  In 
the  store  without  food  or  drink,  or  an  bp- 
portunity  of  seeing  or  consulting  her  friends, 
ontil  25  mlnntes  after  11  o'clock  at  night 
when.  In  order  to  obtain  her  liberty,  she  was 
comp^ed  by  threats  and  intlmidatlcm  to 
pnnnlse  to  pay  to  the  firm  $92.50,— the  es- 
timated value  of  the  goods  alleged  to  have 
been  stolen  by  her.  On  the  next  day  she 
called  at  the  store  and  paid  (30  of  her  own 
money  and  f5  which  b^onged  to  the  firm, 
but  thereafter  refused  to  make  any  further 
payment,  and  a  few  days  later  brought  this 
actkm  against  the  corporation  and  Lipman 
ud  Wolfe  indiTldually.  The  complaint,  aft- 


er setting  out  the  corporate  capacity  of  the 
defendant  Lipman,  Wolfe  &  Co.,  the  official 
relations  of  the  other  defendants  thereto,  and 
the  employment  of  the  plaintiff,  avers,  in  sdb- 
stance,  that  the  three  defendants  unlaw- 
fully and  maliciously  conspired  together  for 
the  purpose  of  extorting  money  from  the 
plaintiff,  and,  to  that  end,  unlawfully  to 
charge  her  with  the  crime  of  larceny  in  the 
storehouse  of  the  defeodant  corporation; 
that,  in  pursuance  of  such  conspiracy,  she 
was  induced  to  go  to  their  private  office,  un- 
der the  pretext  that  the  managers  desired  to 
see  and  speak  to  her  on  business;  that  they 
then  and  there  charged  her  with  having 
committed  larceny  In  the  store,  and  threaten- 
ed that  she  would  be  arrested  and  pu)»llcly 
chained  with  the  crime,  and  thereby  dis- 
graced and  held  up  to  the  contempt  of  the 
community,  unless  she  admitted  her  guilt  and 
made  restitution  f<Nr  the  property  alleged  to 
have  been  stfrien;  that  notwithstanding  such 
threats  she  protested  her  innocence,  and  re- 
fused  to  admit  that  she  was  guilty  of  any 
offense  or  to  turn  over  any  property  whatev- 
er, whereupon-  the  defendants  caused  her  to 
be  locked  up  tn  the  store,  and  to  be  kept 
therein  from  6  until  11  o'clock,  without  food 
or  drink,  during  which  time  she  was  not 
permitted  to  see  any  of  her  friends;  that  she 
remained  in  the  store  so  unlawfully  Imprison- 
ed during  all  the  time  mentioned,  and,  in  or- 
^er  to  purchase  her  freedom,  was  compelled 
by  the  defendants  to  release  her  claim  to  $9 
due  her  for  wages,  and  to  promise  to  pay 
an  additional  sum  of  $92;  that  the  plaintiff 
was  thus  maliciously  and  wantonly  deprived 
of  her  llbo'ty  for  about  the  space  of  five 
hours,  was  accused  by  the  defendants  of  hav- 
ing committed  the  crime  of  larceny,  and 
threatened  with  the  disgrace  of  arrest,  and 
was  thereby  compelled,  in  order  to  b«f  re- 
leased from  her  lm[H-l8onmettt  to  pay  them 
the  money  referred  to;  that  the  defendants, 
«ne  and  all,  knew  that  plaintiff  had  commit- 
ted no  crime  whatever,  and  that  the  con- 
spiracy and  all  of  the  acts  done  thereunder 
by  tbe  defendants  were  with  the  sole  Intent 
on  ^elr  part  of.  extorting  money  from  her; 
that,  by  reason  of  the  acts  and  conduct  of 
the  defendants,  she  has  been  and  Is  damaged 
in  the  sum  of  (10,000.  A  motion  to  strike 
out  the  complaint,  and  also  portions  thereof, 
upon  the  ground  that  two  causes  of  action, 
ylz.  for  false  Imprisonment  and  extortion, 
were  Improperly  united,  was  OTermled.  A 
demurrer  thereto  ui>on  the  same  ground  be- 
ing also  overruled,  defendants  answered 
jointly,  denying  the  material  allegations  of 
the  complaint,  and,  for  an  affirmative  de- 
fense, alleging  that,  while  the  plaintiff  was 
employed  by  the  defendant  Lipman,  Wolfe 
Sc  Co.,  she  embezzled  and  fraudulently  con- 
verted to  her  own  use  money  and  property 
belonging  to  the  firm  In  the  aggregate 
amounting  to  (92.75,  which  she  voluntarily 
and  without  solicitation  on  the  part  of  the  de- 
fendants, or  any  or  either  of  them,  offered  to 
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repa7,  and  did,  on  the  Slat  of  March,  after 
the  matters  set  forth  hi  the  complaint  bad 
occurred,  voluntarily  and  without  solicitation 
M  the  part  of  the  defendants,  pay  to  the 
firm  the  sum  of  f30.  A  reply  was  filed,  put- 
ting In  Issue  the  new  matter  alleged  In-  the 
answer,  and  a  trial  resulted  in  the  following 
verdict:  "Ada  Bingham  t.  Upman,  Wolfe 
&  Co.  We,  the  jury  Impaneled  to  try  the 
above-entitled  cause,  find  for  the  n^lntlff, 
and  assess  her  damages  at  f 2,000."  Judg- 
ment was  thereafter  rendered  upon  this  vct- 
dlct  in  favor  ot  the  plaintiff  and  against  the 
defendant  cwporatlon  only,  from  which  it 
appeals. 

Wirt  MlifOT,  tm  appelant  Hemr  B.  Mc- 
Olnq|  for  respondent 

BEAN.  C.  J.  (after  stating  the  facts).  It 
Is  contended  that  two  causes  of  action  are 
Impn^rly  united  in  the  complaint,— one, 
for  false  imprisonment;  the  other,  for  con- 
spiracy to  extort  m<mey.  But  In  an  action 
for  treses  the  plaintiff  may  charge  and 
prove  all  the  circumstances  accompanying 
the  act,  and  which  were  a  part  of  the  res 
gesta;,  in  order  to  show  the  temper  and 
purpose  with  which  the  trespass  was  com- 
mitted, and  the  extent  of  the  Injury,  under 
the  rule  that  a  series  of  unlawful  acts,  all 
aimed  at  a  single  result,  and  contributing  to 
the  injury  complained  of,  may  be  averred 
in  the  complaint  without  violating  the  rule 
against  dui^lclty.  Oliver  v.  Perkins,  92 
Mich.  304,  62  N.  W.  609;  Rice  v.  Coolldge, 
121  Mass.  393,  23  Am.  Rep.  279.  To. consti- 
tute duplicity  In  a  pleading,  it  la  not  enough 
that  it  ai^ears  therefrom  that  the  plaintiff 
has  more  than  one  cause  of  action,  but  It 
must  appear  that  he  relies  on  more. than  one 
as  a  ground  of  recovery.  "In  order  to  con- 
stitute duplicity,"  says  the  supreme  court  of 
Connecticut,  "It  is  not  sufficient  that  a  count 
in  a  declaration  shows  merely  that  the  plain- 
tiff has  various  causes  of  action  against  the 
defendant,  although  the  contrary  might  be 
Inferred  from  the  general  and  loose  defini- 
tions of  duplicity  in  some  of  the  elementary 
treatises  on  Pleadings.  It  is  necessary.,  fur- 
ther, that  those  various  causes  of  action,  or 
more  than  one  of  them,  should  be  claimed 
and  relied  on  as  distinct  grounds  of  recov- 
ery. •  •  •  For  If  it  ai^ears  that  the 
plaintiff  seeks  to  recover  upon  only  one  of 
them,  and  makes  no  claim  on  any  of  the  oth- 
ers, as  a  distinct,  additional,  or  independent 
ground  of  recovery,  the  mere  circumstance 
that  he  has  other  valid  claims  against  the 
defendant,  which  he  might,  but  does  not, 
seek  to  enforce  In  the  suit,  ought  not  to  de- 
prive him  of  a  recovery  on  the  cause  of  ac- 
tion ou  which  alone  he  seeks  to  recover. 
And  in  such  a  case  tiiere  must  be  no  multi- 
plicity of  Issues,  to  avoid  which  duplicity  Is 
discountenanced."  Raymond  v.  Sturges,  23 
Conn.  133,  145.  In  Brewer  v.  Temple.  15 
How.  Frac;  280,  the  complaint  alleged  that 
the  defendant  made  an  assault  upon  the 


plaintiff,  and  thai  and  there  published  and 
declared  in  the  presence  and  hearing  of  oth- 
er persona  certain  slanderous  words  of  him, 
whereby  he  was  greatly  Injured  In  his  pa> 
son,  character,  feelings,  and  circumstances. 
Upon  demurrer  to  the  complaint  on  the 
ground  that  two  causes  of  action— one  for  as- 
sault and  battery,  and  the  other  tor  slander- 
were  Improperly  united,  the  court  held  the 
objection  not  well  taken,  and  that  the  com- 
plaint contained  hut  a  single  cause  of  ac- 
ttbn,  becaiise  all  the  allegations  related  to  a 
single  transaction,  and  were  a  part  of  the  rea 
gestie.  The  same  rule  Is  announced  by  Mr. 
Bliss  In  his  work  on  Code  Pleadings  (2d  Ed^ 
8  292),  and  by  the  following  authorities: 
Hlldebrand  v.  McOrum,  101  Ind.  61;  Co- 
naughty  V.  Nichols,  42  N.  T.  83;  MlUer  T. 
Bayer,  94  Wis.  123,  68  N.  W.  869. 

Ou  the  trial  a  Mrs.  Jester,  who  had  been 
charged  by  the  managing  officers  of  the  cor- 
poration with  having  embemled  and  apint^ 
priated  to  her  own  use  certain  property  be- 
longing to  the  firm,  was  called  as  a  witness. 
It  appears  from  the  bill  of  exceptions  that 
the  plaintiff  ottered  to  show  by  her  tiiat  on 
the  3lBfday  of  March,  1899,  the  defendant 
Wolfe  told  her  they  had  made  an  agreement 
with  the  plaintiff  to  pay  |92.60,  and  if  she 
(Mrs.  Jester)  would  pay  ?100  her  offensa 
would  be  kept  from  the  public,  but,  if  not, 
they  would  send  her  "over  the  road  to  the 
fullest  extent  ot  the  law,"  and  at  the  same 
time  said  to  her:  "You  have  got  a  husband 
to  support  you,  and  you  have  some  proper- 
ty. Out  there  In  the  outer  <^ce  there  is  a 
woman  [referring  to  the  plalntifT];  she  has 
no  money;  she  has  nothing  at  all;  and  still 
we  made  her  pay  us  ¥30,  and  she  is  going 
to  pay  us  what  little  she  Is  able  to  earn 
from  now  on."  Objection  to  the  admission 
of  such  testimony  on  the  grotmd  that  It  was 
Immaterial,  Irrelevant,  and  incompetent  was 
overruled,  and  such  ruling  Is  assigned  as  er- 
ror. The  record,  however,  does  not  show 
that  the  evidence  was  In  fact  admitted,  or 
that  Mrs.  Jester  gave  any  testimony  in  ref- 
erence to  the  matters  mentioned.  It  would 
seem,  therefore,  that  the  assignment  of  error 
could  be  disposed  of  under  the  rule  that 
where  the  record  on  appeal  does  not  show 
how  a  question  permitted  by  the  court 
against  objection  was  answered,  or  whether 
it  was  answered  at  all,  the  ruling  ot  the  trial 
coiirt  will  not  be  disturbed.  Lovell  v.  Davis. 
101  V.  S.  541,  25  I/.  Ed.  944;  Turner  t.  U- 
S.,  13  C.  C.  A.  436,  66  Fed.  280;  Cecconl  v. 
Hodden,  147  Mass.  164,  16  N.  E.  749;  Haney 
V.  Clark,  66  Tex.  93;  Carpenter  v.  Corinth, 
58  Vt.  214,  2  Atl.  170;  Devoe  T.  Singleton. 
80  Md.  68,  30  Atl.  614.  But  conceding  the 
question  to  be  properly  here,  and  that  the 
witness  testified  substantially  as  stated  In 
the  offer,  no  error  was  committed  In- the 
admission  of  the  evidence.  It  was  a  dec- 
laration  by  defendant  Wolfe  against  bis  in- 
terest, and,  as  such,  competent  against  him. 
II  Irrelevant  or  Incompetent  aa  to  the  other 
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defendants,  the  remedy  was  by  a  request  for 
an  instruction  from  the  court  limiting  Its 
operation  to  the  defendant  Wolfe  alone.  Fon- 
Hee  V.  Cheeres.  101  Ala.  807,  16  South.  146; 
MIghell  T.  Stone.  175  HL  261»  51  N.  E.  806; 
Snjder  t.  LIndsey,  92  Han,  4S2,  36  N.  T. 
Sq^  3037;  Manufacturing  Co.  t.  Finch, 
107  Mich,  is;  64  N.  W.  72S,  66  N.  W.-340; 
Uiner  T.  Fotter,  68  HI.  App.  126. 

The  defendants  requested  the  court  to 
charge  the  Jury  that:  "If  yon  find  from  the 
evidence  that  the  plabitlff  remained  in  the 
■tore  of  Upman,  Wolfe  ft  Ca  <ki  the  even* 
log  and  night  of  the  80th  of  March,  1898. 
Ttdimtarlly  and  of  her  own  free  will  and  ac- 
c«d,  thai  I  charge  yon  that  this  does  not 
constltnte  an  bnlawfol  Imfoisonment  as 
diarged  In  the  cmn^alnt"  TUs  Instmc- 
tkm  was  given  as  requested,  bat  the  court; 
on  its  own  motltm,  added  tiiereto  the  follow- 
faig;  "Sidmilsslon  to  the  threatened  and 
reaainialdy  ly^rdiaidied  use  of  f <Hrce  is  not 
to  he  considered  as  a  ctnsoit  to  the  restraint 
hr  the  one  claiming  to  have  been  Imprlsrai- 
ed."  Objection  Is  made  to  the  modification 
CO  the  ground  that  the  def  aidants  were  enti- 
tled to  have  their  theory  of  the  case  submit- 
ted to  the  Jury  **wlthout  any  connectiotL 
with  other  matters."  and  because  there  was 
neltber  allegation  nor  proof  that  force  was 
wed  to  comx>el  the  i^alntUf  to  remain  In  the 
■tore.  The  rule  Is  unquestlfmed  that  erery 
UUsant  ts  entitled  to  have  his  theory  of  the 
case,  within  the  pleadings  and  proof,  fully 
and  fairly  submitted  to  the  jury,  but  he  can- 
not complain  If  the  theory  of  the  other  ^e 
li  aabmltted  at  the  same  time.  The  modifl- 
catlcm  oi  the  tnstmction  was  i»oper  and 
within  the  pleadings.  It  Is  not  based  on  the 
theory  tiut  actual  force  was  used,  bat  Is 
to  the  ^ect  that  submission  to  reasonably 
■pprehoided  force  Is  sufBcloit  to  constitute 
ODlawfnl'  Inqtrlsonm^t,  slthougb  no  actual 
force  may  have  been  used  or  threatened; 
and  this  Is  in  accord  with  the  rule  of  law 
vpm  the  subject  12  Am.  ft  Ei^  Enc.  Law 
t2d  Ed.)  734.  The  record  does  not  purport 
to  contain  all  the  evidence  on  this  point; 
faeace  we  must  assume  there  was  sufficient 
to  rapport  the  Instruction. 

The  defendants  requested  the  court  to 
charge  the  Jury  that:  "In  estimating  the 
danu^  done  to  the  plaintiff  by  the  defend- 
ant corporation,  Llpman,  Wolfe  ft  Co.,  yon 
cannot  award  to  tiie  plaintiff  any  sum  of  mon- 
ey by  >ray  of  punishing  said  defendants." 
The  court  refused  to  give  the  Instruction  as 
Tcqnested,  but  charged  the  jury  that,  If  they 
found  for  the  plaintiff,  tbey  ml^t.  If  actual 
malice  was  shown.  In  addition  to  compensa- 
toty  damages.  sHow  a  further  sum  by  way  of 
pnnltiTe  or  exemplary  damages.  This  brings 
ap  the  disputed  question  as  to  whether  puni- 
ttre  or  vlndlctlTe  damages  are  to  be  allowed 
la  cases  of  tort,  but,  as  we  understand  It,  this 
conrt  Is  committed  to  the  affirmative  of  the 
proposition.  SuUlvan  v.  Navigation  Co..  12 
Or.  382,  7  Pac  606,  68  Am.  Rep.  304;  Eelley 


V.  HIgfafield.  16  Or.  277,  14  Pac.  744;  Day  v. 
Holland,  Id.  461, 15  Fao.  856;  Osmdn  v,  Wln- 
tm,  80  Or.  177,  46  Pac.  780.  And  as  said  by 
the  supreme  court  of  Wisconshi  In  Brown  v. 
Swineford,  44  Wis.  282:  "If  a  change  should 
now  be  made,  it  lies  with  the  legislature, 
rather  than  the  court,  to  alnro^te  or  modify 
a  rule  running  through  the  entire  body  of 
the  Beports  of  this  state.  As  was  once  well 
obs^ed,  courts  cannot  be  always  Inquiring 
Into  the  original  Justice  or  wisdom  of  rules 
long  established  and  accepted."  It  is  argued, 
however,  that  the  rule  should  not  be  allied 
in  an  action  against  a  corporation  tor  an  In- 
Jury  caused  by  the  misconduct  ct  Its  agents 
or  servants,  unless  tbe  act  was  previously 
autliorlsed  or  subsequently  ratified  by  the 
board  of  directors  or  other  governing  body 
ot  the  corporation.  Upon  this  question  there 
is  a  conflict  of  Judicial  (^pinion.  Mr.  Thomp- 
son, in  his  late  wwk  on  -  COTporatlons,  ex.- 
presses  the  view  that  the  doctrine  maintain- 
ed by  the  majority  of  the  state  courts  is 
that  "the  rule  of  respondeat  superior,  which 
miUces  a  corporation  liable  for  the  malicious 
torts  c£  Its  agents  or  servants,  makes  It  lia- 
ble in  exemplary  damages  for  such  torts, 
whether  the  act  were  orighially  authwized  or 
subsequently  ratified  by  Its  governing  body  or 
not"  5  Thomp.  Ccrp.  %  6384.  For  "the  true 
theo^  is  that  the  rule  of  exemplary  dam- 
ages is  a  rul^  not  of  Ic^c  but  of  public  safe- 
ty; that  the  public  know  the  corporation 
oidy  through  Its  mtnlsterial  i^mts  and  serv- 
ants; that  the  corporation  touches  the  public 
only  by  the  hands  of  these  agents  and  serv- 
ants; and  that  consequently,  so  far  as  the 
public  rights  are  concerned,  they  are  to  be 
r^rarded  as  the'corporatlon,  precisely  as  the 
doctrine  of  respmdeat  superior  identifies  the 
principal  and  his  agmt  for  the  purpose  of 
protecHng  third  persons."  Id.  |  6388.  What^ 
ever  the  true  rule  may  be,  however,  where 
it  is  sought  to  charge  a  corp<wation  with  ex- 
emplary damages  on  account  of  the  malicious 
acts  of  its  subordinate  agents,  there  can  be 
no  room  for  controversy  that  where,  as  in 
this  case,  the  officers  actually  wielding  the 
whole  excutlve  power  of  the  corporation  par- 
ticipated In  and  dta»cted  ail  that  was  planned 
and  done,  their  malicious,  wanton,  or  •  op- 
pressive Intent  may  be  treated  as  the  Intent 
of  the  corporation  Itself,  for  which  It  Is  lia- 
ble to  answer  In  exemplary  damages.  Rail- 
road Oo.  V.  Harris,  122  U.  &  607,  7  Sup.  Ct 
1286^  80  L.  Ed.  1146.  A  contention  Is  made 
that  the  Instructions  of  the  court  were  broad 
enough  to  make  the  corporati<ni  liable  in  ex- 
emplary damages  for  the  malicious  acts  of 
any  and  all  of  its  agents,  ,without  regard  to 
their  rank  or  authority.  But  the  Instmctions 
must  be  interpreted  In  view  of  tbe  testi- 
mony, which  showed  that  the  Injury  com- 
plained of  by  the  plaintiff  was  either  done 
or  autliorlzed  by  the  managing  agents  and 
sole  representatives  of  the  corporetion  in  the 
state,  and  consequently  was  the  act  of  the 
corporation  Itselt    Mr.  Ll^nan,  the  secre- 
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tary  and  one  of  the  managing  agents,  was 
the  prtndpBl  actor  tn  the  matter;  and,  al- 
thon^  the  teatlmony  la  not  all  In  the  record, 
there  Is  suffldent  to  Indicate  t^t  his  acts 
were  with  the  knowledge  and  approval  of  Mr, 
Wolfe,  the  Tice  president  of  the  corpwatlon. 
Wolfe  was  present  dnring  part  of  the  time 
plalntllC  was  In  the  office  being  Interrogated 
by  Hr.  Llpman,  and  did  not,  on  behalf  of  his 
principal;  repudiate  Mr.  LIpman's  acts,  but, 
on  the  contrary,  advised  her  to  comply  with 
his  wishes,  because  he  "Is  a  very  hard  man, 
and  will  do  Just  exactly  what  he  sa^  he  will 
do."  So  we  ttiink  there  Is  enough  In  the  rec- 
ord to  show  b^ond  controversy  that  both 
Llpman  and  Wcrffe  participated  in  and  sanc- 
tioned all  that  was  done,  and  their  acts  were 
blading  upon  th^  principal,  the  defendant 
corporation. 

The  next  assignment  of  error,  based  on  the 
alleged  misconduct  of 'counsel,  was  not  press- 
ed at  the  argument  We  have  nererthdess 
examined  the  record,  and  are  of  the  opinion 
that  the  assignment  presents  no  rererslble 
ror. 

And  finally  It  la  contended  that  the  verdict 
Is  Insufficient  to  support  the  judgment;  be- 
cause It  Is  against  the  corporation  only,  and 
not  against  the  other  d^endants,  who  are 
admitted  to  hare  bera  Its  managing  agents, 
and  through  whose  conduct  It  became  liable. 
If  at  all.  This  apparent  Inconsistency  was  a 
proper  subject  for  conslderatlw  by  the  trial 
court  on  the  motion  for  a  new  trial,  but  It 
does  not  rendu  the  voi^Ict  void.  The  ac- 
tion Is  for  tort,  and  the  jury,  had  authority 
to  render  a  verdict  against  all  or  any  of  the 
defraidants.  ,The  argamait.Is  made,  howev- 
er, that  because  the  complaint  alleged  a  con- 
spiracy, and  the  court  charged  the  jury  that 
the  plaintiff  could  not  recoT«r  unless  a  con- 
aplracy  was  proved,  the  verdict  was  contra- 
ry to  the  pleadings  and  the  instructions  of 
the  court,  and  thertfore  cannot  stand.  In 
an  action  of  this  kind,  proof  of  a  conspiracy 
Is  not  ess«itlal  to  a  recov^.  It  may  be 
pleaded  and  proved  as  aggravating  the 
wrong,  and  enabling  the  plaintiff  to  recover 
against  all  as  joint  tort  feasors.  If  he  falls 
In  the  proof,  however,  iie  may  still  recover 
against  such  as  are  shown  to  be  guilty  of 
the  tort  without  such  agreement  The  ques- 
tion arose  In  Parker  v.  Huntington,  2  Gray, 
124,— an  action  against  two  for  maliciously 
conspiring  to  have  the  plabitlff  Indicted  for 
perjury,— and  the  court  said:  "The  charge  of 
conspiracy  Is  mere  surplusage,  Intended  and 
used  as  matter  of  aggravation,  and  therefore 
not  necessary  to  be  alleged  or  proved.  The 
gist  of  the  acUon  Is  not  the  conspiracy,  but 
the  damage  done  to  the  plaintiff  by  the  acts 
of  the  defendants;  and  this  is  equally  great 
whether  It  be  the  result  of  a  conspiracy,  or 
of  the  act  of  a  single  Individual.  The  In- 
sertion In  the  declaration  *  *  *  that  the 
acts  done  were  In  pursuance  of  a  conspiracy 
does  not  change  the  nature  of  the  action.  It 
is  nevertheless  an  action  on  the  case,  and 


Is  to  be  tried  and  determined  upon  the  well- 
settled  rules  applicable  to  that  form  of  ac- 
tion." And  the  same  ruling  was  made  In 
Kelt  V.  Wyman.  87  Hnn,  337.  22  X.  Y.  Supp. 
133;  Davis  v.  Johnson.  42  C.  C.  A.  111.  101 
Fed.  9^;  Doremus  v.  Hennessy,  62  Bl.  App. 
301;  Van  Horn  v.  Van  Horn,  S2  N.  J.  Law, 
284.  20  Aa  4S5,  10  L.  B.  A.  184.  See,  also. 
4  Enc.  PL  &  Prac.  738.  If  the  defendant 
corporation  was  guilty  of  the  wrong  charged. 
It  cannot  complain  becanse  the  case  was  tried 
and  submitted  upon  the  raroneous  tbeory 
that  proof  of  a  conspiracy  was  ess^itial  to 
a  recovery,  since  such  theory  is  more  faTor- 
able  than  It  has  a  right  to  ask. 
The  judgment  is  affirmed. 


(40  Or.  «u> 

JESTER  V.  LIPMAN,  WOLFE  ft  OO.  et  al. 
(Supreme  Court  of  Oregon.   Dec.  80.  1901.> 

TORTS  —  FALSB  IMPRI80NMBNT  —  TRIAi.  — 
PLEADING  —  AHBINDMBNT  —  DISCRSmON  OP 
■COURT— EVIDENCE-RES  GEST,®— RECEIVINQ 
BTOLBN  PROPERTY— FELONIOUS  INTENT. 

1.  Where  plaintiff  alleged  tliat  she  was  called 
to  her  employer's  office  and  accused  of  stealing 
articles  from  Its  store,  and  was  arrested  and 

confined  for  several  hours,  and  compelled  by 
threats  and  intimidation  to  admit  guilt  and  pay 
monej',  though  she  was  innocent,  permitting  the 
plaintiff  to  strike  the  allegation  that  she  had 
admitted  her  guilt,  after  the  issues  were  made 
up  and  the  case  called  for  trial,  was  a  matter 
within  the  discretion  of  the  court,  and  Its  ruUnK 
will  not  be  disturbed  on  appeal;  no  abuse  of 
discretion  being  shown. 

2.  Evidence  that  plaintiff  was  arrested  and 
taken  to  the  police  station  by  one  defendant, 
and  of  what  was  said  and  done  while  there, 
was  admissible  as  part  of  the  res  gestse;  there 
being  evidence  tending  to  show  that  the  police 
officers  were  acting  for  defendants  In  thmr  de- 
sini  to  extort  money. 

3.  An.  instruction  that  If  a  skirt  wwn  1^ 

{ilaintilC  at  the  time  of  her  arrest  had  been  sto- 
en,  and  had  afterwnrdFi  come  Into  the  pobsoa- 
sion  of  the  plaintiff,  and  she  was  informed 
b^ore  being  arrested  that  the  skirt  had  been 
stolen,  and  she  made  no  offer  to  return  It.  she 
was  guilty  of  a  felony,  for  ivhich  she  could  law- 
fully be  arrested,  was  properly  refused,  as  it 
omitted  the  element  of  felonious  Intent 

Appeal  from  circuit  court,  Multnomah 
county;  Alfred  F.  Sears,  Judge. 

Action  by  Amelle  Jester  against  Llpman, 
Wolfe  &  Co.,  Adolph  W<4fe,  and  Isaac  N. 
Llpman.  Prom  a  judgment  for  plaintiff,  de- 
fendants appeaL  Affirmed. 

Wirt  Minor,  for  appellants.  Henry  B.  Mc- 
Ginn, for  respondent 

BEAN,  0.  J.  On  March  31,  1809,  the  plain- 
tiff, who  for  some  time  prior  to  the  preceding 
January  had  been  employed  by  the  defend- 
ant corporation,  but  was  not  then  in  its  serv- 
ice, was  sent  for  by  Its  managing  officers, 
and  upon  her  arrival  at  the  store  was  ac- 
cused of  the  crime  of  emliezslement  She 
persisted  In  denying  the  charge,  when  two 
police  officers  were  called  In,  and  she  was 
taken  to  the  police  station.  After  being  cou- 
llned  there  for  several  hours,  she  was  taken 
back  to  the  store  by  the  police  officers,  and. 
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u  sbe  festlfled,  compened  by  the  threats  and 
intimldatlou  of  the  defendants  to  ddlvra-  to 
ttm  a  gold  watch  chain,  and  to  promise  to 
piy  ttott  yiOO  tot  goods  alleged  to  have  berai- 
■toUn  1^  her  from  the  stora,  althoi^h  she  was 
tamocat  of  any  crime,  and  so  Informed  the 
defeadants  at  the  time.  The  pleadings  are 
ndwtantlally  the  same  as  hi  the  case  of  Bli^;- 
hUB  T.  Lli»nan,  W<rtfe  &  Co.  (Just  decided)  67 
Pa&  98,  eaicept  that  the  complaint  alleges 
tba^  after  plaintiff  rctomed  to  the  store  from 
die  police  station,  she  vas  compelled  by 
flireats  and  Intimldatltui  to,  and  did,  "admit 
the  taking  of  cotaln  artldes  of  personal  prc^ 
a\j  from  llie  storehoase  of*  the  defendant 
eopontlon,  although  sach  admission  -was  tm- 
tni&  Most  at  Qie  anesti<ms  arising  here  are 
Uk  same  as  in  fiie  Bingham  Case,  and  we 
■hall  notice  only  fliose  not  omimon  to  the  two 
cases. 

After  the  Issnes  bad  been  made  np,  and 
when  tiie  cause  was  called  for  trial,  Ibe  conrt 
iDowed  tbe  plalntUf,  orer  the  objection  and 
excqitlon  of  the  defendants,  to  strike  from 
bcr  com^lnt  the  aU^tlon  that  sbe  bad 
admitted  b»  guilt  This  was  a  matter  with- 
la  the  wand  discretion  of  tbe  trial  comt,  and 
N>  ntllngs  will  not  be  dlstarbed  on  appeal,  as 
no  abuse  of  discretion  Is  shown.  Davis 
Hannon,  30  Or.  192,  46  Pac.  78B;  Talbot  T. 
Garretson,  31  Or.  256,  49  Pac.  978;  Assoda- 
tioQ  r.  Scfaermerhom.  Id.  80S,  M  Pac.  438; 
Koshland  t.  Association,  Id.  362,  49  Pac.  8G5; 
Bank  r.  Saling,  33  Or.  394,  M  Pac.  190.  Tbe 
amendment  was  made  befoce  tbe  trial  began, 
and.  If  prejudicial  to  the  defendants,  was  at 
a  time  when  their  rtgbts  could,  and  no  doubt 
would,  have  been  folly  protected  by  a  con- 
tlnnance  or  otherwise,  if  a  proper  appUca* 
tlon  bad  been  made  to  tbe  conrt  for  that 
purpose. 

It  is  next  contended  that  the  court  erred  in 
pomlttlng  tbe  plaintiff  to  ebow  that  she  was 
arrested  and  taken  to  tbe  police  station  by 
dtrectioQ  of  the  defeodants,  and  to  state  what 
was  aafd  and  done  by  ber  and  others  while 
there.  Tbe  bill  of  exceptioDs  does  not  dls- 
dose  the  nature  and  character  of  this  testi- 
mony, but,  assuming  that  sufficient  appears 
to  properly  present  the  question  songbt  to  be 
raised,  tbe  testimony  was,  In  onr  opinion, 
dearly  competent.  The  police  officers,  as  the 
platntlfF  asserted  and  gave  evidence  tending 
to  show,  were  acting  for  tbe  defendants  In 
pursuance  of  their  design  to  wrongfully  and 
nnlawfully  extort  money  from  her  by  accus- 
hig  her  of  tbe  commission  of  a  crime.  What 
™  said  and  done  In  furtherance  of  this  un- 
lawful purpose  was  a  part  of  the  res  gestae, 
and  competent  evidence  on  tbe  trial.  Blount 
T.  State.  49  Ala.  SSI;  State  v.  Grant,  86  Iowa, 
216.  53  N.  W.  120. 

Two  or  three  days  after  the  plaintiff's  ar- 
rest, one  F.  R.  Graff,  at  the  solicitation  and 
request  of  the  defendant  corporation,  called 
npoD  her  to  obtain  security  for  the  money 
which  it  is  ali^d-  sbe  had  agreed  and  prora- 
iMd  to  pay  defendants  as  compensation  for 


the  goods  alleged  ta  bars  been  stolen  by  her. 
Tbe  bill  of  exceptions  reveals  that  tbe  plain- 
tiff was  permitted  to  give  the  conversation  In 
evldoice,  bnt  does  not  set  it  oat.  In  substance 
or  otherwise,  so  that  the  court  Is  unable  to 
determine  whether  such  permission  was  error 
or  not 

Tbe  defendants  gave  evidence  tending  to 
show  that,  at  the  time  of  Qie  Interview  of 
.  Llpman  and  Wolfs  wltb  tbe  plaintiff  on  tbe 
81st  of  March,  she  had  in  ber  possession  a 
certain  skirt,  which  bad  bc«n  previously  stxd- 
en  from  tbe  drtendant  corporation,  of  wbldi 
fact  she  was  Informed  at  the  time,  and  there- 
after requested  the  court  to  ctiarge  the  Jury 
tbat  if  they  believed  the  skirt  bad  been  stol- 
en,  and  bad  afterward  come  Into  the  posse»> 
wUm  of  tbe  plalntm^  and  she  waa  informed 
b^ore  t2ie  alleged  arrest  that  tbe  propertx 
was  stolen,  and  did  not  return  or  offer  to  re- 
turn  it,  she  mis  guilty  of  a  felmiy,  for  wlildi 
she  could  be  lawfully  arrested.  This  Instruc- 
tion omits  the  essential  elemoit  of  evory 
crime;  that  Is,  a  felonious  Intent  Although 
tbe  skirt  may  have  been  stolen,  tbe  mere  fact 
that  tbe  plalntltr  did  not  return  or  offer  to 
return  it  after  she  was  so  Informed  would  Dot 
make  ber  guilty  of  a  crime.  To  constitote 
the  offense  of  receivbig  stolen  goods,  it  must 
appear  that  the  person  so  charged  knew  at 
the  time  of  receiving  them  tliat  they  had 
been  stolen,  and  they  must  have  been  receiv- 
ed felonloosly,  or  with  the  intent  to  secrete 
them  from  the  owner,  or  In  some  other  way 
to  detlraud  him  of  them.  Kap.  Larceny,  { 
811;  2  Blsh.  Cr.  Law,  }  1138;  State  v.  Sweet- 
en, 79  Mo.  App.  127;  State  v.  Caveness,  78 
N.  0.  484.  So  that,  within  the  statement  of 
tbe  instruction  requested,  the  plaintiff  could 
not  have  been  guilty  of  the  crime  of  receiv- 
ing stolen  property;  and,  without  a  felonious 
Intent  she  could  not  have  been  guilty  (tf  any 
crime. 

The  other  matters  presented  In  the  a^n- 
ment  are  questions,  of  fact  which  were  pn^ 
erly  submitted  to  the  jury,  whose  Ondli^  are 
conclusive  on  this  appeal. 

^e  Judgment  is  therefore  affirmed. 


(40  Or.  280} 

PACIFIO  BLDG.  CO.  v.  HILL.' 
(Supreme  Court  of  Oregon.  Dec.  30,  1901.) 

FOREIGN  CORPORATIONS-BANKINO  CORPORA^ 
TIONS-^UILDINO  AND  LOAN  ASSOCIATIONB— 
USURY— INTERPRETATION  OF  CONTRACT. 

1.  A  foreign  corporation  making  loans  upon 
■ecui-ity  of  real  estate  and  pledges  of  Its  own 
stock  Is  not  a  ''banking  corporation,"  witUn. 
Hill's  Ann.  Laws,  $$  3276,  8277,  requiring 
such  a  corporation  to  record  a  power  of  attor- 
ney In  eadi  county  where  It  has  a  resident 
agent 

2.  Where  a  building  and  loan  assodation 
loaned  defendant  fS.OOO,  reqairing  $15  per 
month  to  be  paid  as  interest,  and  in  additicm 
requiring  defendant  p>  boy  80  shares  of  the 
assodatlon  stock,  make  an  absolute  assignment 
of  it  to  the  company,  as  a  premium  for  the 
loan,  and  pay  60  cents  per  month  per  share  as 
does  on  such  stock,  the  arrangement  waa  nso- 

*  Rehtariag  dotot. 
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rioaB,  and  an  payments  made  Bhonld  go  to  the 

eztinjniialiment  of  the  loan. 

3.  Where  a  dtizen  of  Ore8^>n  and  a  fM^ign 
buildius  aud  loan  association  doing  business 
in  Oregon  made  a  contract  in  Oregon,  to  be 
executed  hj  parment  of  money  in  Oallfomia, 
each  contract  being  asnrious  by  the  lawa  of 
Oregon,  but  not  so  by  the  laws  of  California, 
will  not  be  enforced  by  the  courts  of  Oregon, 
the  principle  of  interstate  comhr  not  reqnir- 
ibs  tne  enforcement  of  contracts  contraTenlnff 
public  policy  or  violatiiis  law. 

.  Appeal  from  clrcnlt  court,  hina  ootmty; 
R.  P.  Boise,  Judge. 

Action  by  the  Pacfflc  Balldlng  Oompaiiy 
against  J.  L.  HllL  Vtom  a  judgment  In  fa- 
TOT  of  defendant,  plalntUC  an^ttls*  Afllrmed. 

The  plolntiflt  Is  a  private  corporation,  or- 
ganized and  having  its  principal  place  of 
business  at  San  Frandoco,  Cal.  On  October 
22,  1891,  the  defendant,  X  L.  Hill,  made  writ- 
ten application  for  mem1}er8lilp  in  the  com- 
pany, and  subscribed  for  70  "A"  shares  of 
Its  capital  stock.  On  the  24th  the  company 
Issned  Its  certificate  tor  the  desired  shares, 
vhldi  vas  acc^ted  with  the  conditions  at- 
tached thereto,  viz,  the  rtiarebolder  to  pay 
60  cents  mcHithly  upon  each  share,  until  ma- 
tared  or  withdrawn,  to  the  treasurer  of  the 
company,  In  San  Francisco,  provided,  how- 
ever,  the  treasurer  may  appoint  a  collecting 
agent  to  receive  and  receipt  for  such  monthly 
parments.  Whenever  tiie  monthly  payments 
made  on  any  share,  together  with  the  profits, 
amount  to  $100,  such  share  shall  be  deemed 
to  have  matur^  and  may  be  retired.  The 
certificate  bears  date  and  purports  to  have 
been  executed  in  San  Francisco.  On  the  back 
thereof  appears  an  assignment  of  60  shares 
of  the  stock  to  the  cmnpany,  bearing  date 
February  24,  1802.  On  the  same  day  that  he 
applied  for  membership,  he  also  made  appli- 
cation to  the  board  of  directors,  at  Its  home 
office,  for  a  loan  of  ?3,000  npra  his  bond  and 
a  mortgage  to  secure  the  same  on  real^  altu- 
ated  In  Albany,  Or.,  In  making  which  he 
represented  that  he  resided  at  that  place,  and 
proposed  using  the  mtniey  "In  other  busi- 
ness," and  the  venue  of  his  verification  Is 
laid  In  Linn  county,  Or.  Attached  to  the 
apidlcatlon  Is  a  certificate  of  J.  L.  Oowan, 
J.  P.  Galbraltii.  and  A.  O.  Archibald,  officers 
and  directors  oi  the  company's  local  board  at 
Albany,  Or.,  addressed  to  the  board  of  direct- 
ors at  Its  home  office,  recommending  the 
loan.  The  maximum  and  mbilmum  of  pre- 
mtums  having  been  duly  fixed  by  the  board 
of  directors,  and  there  being  more  than  two 
bidders  for  the  loan,  and  Hill  being  the  high- 
est  and  best  bidder,  the  board,  by  a  resolu- 
tion, granted  his  application  December  15, 
1801,  whereby  It  was  resolved,  among  other 
things,  "that  there  be  paid  to  the  persons 
hereinafter  named,  members  of  the  company, 
on  account  of  applIcatiODS  made  and  loans 
granted,  the  several  sums  set  opposite  their 
names,  and  that  the  president  and  secretary 
of  the  company  execute  an  order  on  the  Call- 
famia  Title,  Insurance  &  Trust  Company, 
trustee,  requiring  It  to  make  such  payments: 


*  *  *  Wallace  H.  Lee,  Albany,  Oregon, 
ysOO;  Nicholas  Portman,  Sellwood,  Or^on, 
$800.  Application  for  loan  of  $3,600  to  Dr. 
J.  L.  HOI,  Albany,  Oregon,  was  considered 
and  granted  for  $3,000.'*  On  February  9. 
1S02,  HUl  put  in  a  written  bid  for  a  loan  of 
$3,000,  wbereby  he  agreed  to  hold  60  shares 
of  the  stock  and  continue  payment  of  Instafi- 
ments  thereon  until  maturity,  or  the  loan 
was  otherwise  paid,  and  also  to  pay  the  com- 
pany a  bonus  of  30  shares  of  suA  stwA  as 
a  consideration  for  the  loan,  and  <«  the  IQQi 
the  company  advanced  and  loaned  to  Hill  the 
sum  bid  for  upon  terms  and  cradlticniB  stat- 
ed In  the  bond  executed  by  bim  and  wife  toe 
the  repayment  of  the  same.  To  secure  the 
bond,  HUl  and  wife  made,  executed,  and  de- 
livered to  plaintiff  a  mortgage  upon  real  es- 
tate In  Albany.  Both  the  bond  and  mort* 
gage  were  dated  and  executed,  and  the  mort- 
gage ackuowredged.  In  Linn  county.  Or. 
The  conditions  of  the  bond  are  that  HUl  shaU 
pay  to  the  company  at  the  office  of  Its  treas- 
urer In  the  city  of  San  BVancisco,  on  or  be- 
fore seven  years  from  date,  $3,000,  and  the 
full  amount  of  the  premium,  if  60  sharca 
have  matured  and  become  worth  par,  or, 
In  case  said  stock  has  not  matured,  then  so 
mnch  of  said  premium  as  may  have  been 
earned  at  the  time  the  whole  of  the  sum  ad- 
vanced Is  repaid,  tc^ther  with  Interest  there- 
on at  the  rate  of  6  per  cent,  per  annum  from 
the  16tb  day  of  February,  1892,  payable 
monthly;  or  shall  pay  the  sum  of  $36  on  the 
second  Tuesday  of  each  month  as  and  for  the 
monthly  dues  on  €0  shares,  .the  further  gam 
of  $15  per  month  as  and  for  the  monthly  iu- 
ataUmrats  of  interest  on  the  loan  at  the  rate 
of  6  per  cent  per  annum,  and  all  fines  and 
cha^s  that  may  become  due  on  such  stock 
untU  fully  matured;  then,  and  In  either  case, 
the  obligation  to  become  void,  otherwise  to 
be  and  remain  in  full  force  and  virtue,  pro- 
vided, however,  that,  In  case  default  Is  made 
In  any  payment  stipulated  for,  the  whole  snm 
advanced,  together  with  such  proportion  of 
the  premium  as  has  been  earned,  shall,  at 
the  election  of  the  company,  without  notice, 
become  due  and  payable,  and  the  whole,  less 
the  withdrawal  value  of  the  60  shares  of 
capital  stock,  may  be  enforced  and  recovered, 
together  wiUi  accrued  Interest,  fines,  and 
charges.  Tba%  is  a  further  stipulation  that 
the  whole  of  the  premium  shall  be  deemed 
to  have  been  earned,  due.  and  payable  when- 
ever the  60  shares  vt  stock  shall  have  ma- 
tured, and  one-seventh  of  etuSx  premium  sbaU 
be  deemed  to  have  been  earned  each  year  or 
fraction  tha>eof  elapsing  after  the  date  of 
the  bond.  The  mortgage  contains  some  ad- 
ditional stipulations,  but  default  Is  dependent 
upon  the  conditions  of  the  bond.  The  by- 
laws of  Qie  company  provide,  Inter  alia,  Outt 
the  stock  shaU  be  payable  In  qionthly  In- 
stallments of  52  cents,  and  an  expense  fee  of 
8  cents  per  share;  that  all  members  making 
application  for  loans  may  have  the  privU^ 
of  offering  premiunu  tho-efor  within  certain 
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Umlts,  the  maximum  and  minimum  to  be 
fixed  by  the  board  of  directors,  and  that  In 
localities  where  not  less  than  100  shares  have 
beoi  aobscrlbed,  and  first  payment  made,  a 
local  board,  consisting  of  not  less  than  five 
members,  each  holding  not  less  than  .10 
shares,  may  be  nominated  by  the  agent  of  the 
OMnpauy,  and  appointed  by  the  board  of  di- 
rectors, the  dntles  of  the  members  of  the 
local  board  being  to  promote  the  Increase  of 
membership,  urge  the  prompt  payment  of 
Installments,  and  advise  the  board  of  direct- 
ors In  relation  to  loans  In  their  locally. 
This  salt  was  Instituted  October  9,  1890,  to 
foreclose  the  mortgagei  The  complaint  sets 
out  all  the  facts,  stipulations,  and  obligations 
hereinbefore  stated  and  recounted,  and  It  is 
fortber  alleged  that  the  monthly  payments  on 
said  00  shares  of  stock  agreed  to  be  made 
by  the  defendants,  from  and  IncluslTe  of  the 
•eecMid  Tueaday  of  Norember.  1891,  to  the 
second  Tuesday  of  August,  1899,  amount  to 
the  sum  of  f3^48,  of  which  $3,132  has  been 
paid,  leaving  due  from  defendants  to  plaintiff 
$316.  as  and  for  the  monthly  dues  on  60 
diares  of  stock;  that  of  the  said  |3,1^  paid, 
fl.506  was  paid  to  plalutllf  In  accordance 
with  the  bid  for  the  loan,  and,  with  the. 
knowledge  and  consent  of  tbe  defendants,  ap- 
plied to  the  payment  of  the  monthly  dues  on 
the  30  shares  of  stock  so  bid  as  a  premium, 
and  $1,666  to  the  payment  of  the  monthly 
dues  of  the  said  80  shares  of  stock  so  pledged 
with  plaintiff  for  tbe  payment  of  said  loan; 
that  the  DMmthly  Installmoits  of  Interest  on 
said  loan  at  the  rate  of  6  per  cent  per  annum 
up  to  the  second  Tuesday  of  August,  1890, 
amount  to  $1,350,  of  which  sum  $1,200  has 
been  paid,  lebvlng  due  the  sum  of  $90  on 
monthly  Installments  of  Interest  on  the  loan; 
that  the  said  30  rtiares  of  stock  pledged  for 
the  payment  of  such  loan  are  not  fully  paid 
In,  nor  have  they  become  worth  par,  or  any 
greater  sum  than  $82.50  per  share.  The  pray- 
w  Is  for  a  decree  awarding  to  plaintiff  the 
anm  of  $3,306.  less  $2,475,  the  present  value 
of  tbe  shares  pledged,  and  attorney's  fees  and 
costs.  There  was  a  denrarrw  to  the  com- 
plaint, which  resulted  tn  a  dismissal  of  the 
suit,  and  plaintlCF  appeals. 

G.  W.  Allen  and  Geo.  W.  Wrl^t,  for  appel- 
lant N.  M.  Newport  and  H.  H.  Hewitt,  for 
respondent 

WOLVBBTON,  J.  (after  stating  the 
facta).  It  win  be  noted  that  these  transac- 
tions of  which  the  complaint  speaks  were 
had,  and  the  loan  consummated,  before  the 
passage  of  the  act  of  1805,  regulating  the 
Incorporation  and  business  of  building  and 
loan  and  savings  and  loan  associations  doing 
a  general  business,  and  It  Is  claimed  that 
tbe  loan  was  lawfully  negotiated,  althoi^;h 
the  company  had  not  at  the  time  executed 
and  acknowledged  a  power  of  attorney,  ap- 
pointing a  dtixen  and  resident  of  the  state 
as  Its  att(wn^  with  authority  to  accq;»t  and 


upon  whom  lawful  service  may  'be  made  of 
writs  and  process  necessary  to  give  Juris- 
diction of  the  Incorporation  to  any  of  the 
courts  of  the  state,  as  prescribed  by  Hill's 
Ann.  Laws,  U  3276,  3277.  To  overcome  this 
position.  It  Is  maintained,  upon  the  other 
Bide,  that  the  plaintiff  Is  a  banking  concern. 
We  do  not  think  enough  appears  by  the  rec- 
ord by  which  It  can  be  so  classified.  It  la, 
rather,  to  be  denominated  a  loan  company 
or  association,  and  not  such  an  Institution 
as  comes  within  tbe  purview  of  the  stat- 
ute cited.  Manufacturing  Co.  v.  Graham,  8 
Or.  17,  34  Am.  Bep.  572;  Bank  v.  Sho-man. 
28  Or.  ^73,  43  Pac.  658,  52  Am.  St  Bep.  811 ; 
Investment  Co.  v.  Batbbum,  5  Sawy.  32, 
Fed.  Cas.  No.  10,556.  It  was^  therefore, 
lawful,  without  the  observance  of  tbe  .con- 
ditions there  iffescrlbed,  for  It  to  do  or  trans- 
act business  in  this  state.  It  must  be  con- 
.ceded  that  it  Is  b^ond  the  power  of  the 
lei^atnre,  by  retrospectlTe  ac^  to  Impair, 
■In  any  degree,  the  obligations  of  a  contract; 
nor  are  we  advised  of  any  provision  of  the 
act  of  1895  that  impinges  upon  this  princi- 
ple. Appar^tly.  the  act  was  drafted  with  a 
view  to  avoid  such  a  contingency,  as  wit- 
ness the  declaratlMis  of  eectton  7  relating  to 
usury.  Plaintiff  insists  that.  It.  Is  a  legiti- 
mate building  and  loan  or  savings  and  loan 
assof^atlon,  cwganlzed  and  operating"  under 
the  i^>eclal  plan  or  system  that  characterizes 
those  peculiar  organizations  or  assoclatlona. 
But  to  show  that  it  Is  not  we  will  advert 
to  one  feature  of  Its  plan  of  operation.  It 
requires  a  bidding  to  fix  tbe  amount  of  the 
premium,  which,  no  doubt,  is  legitimate. 
But  it  exacts  of  the  purchaser  of  tbe  loan, 
or  the  borrower,  that  he  bid  a  certain 
amount  of  his  stock  (In  this  case,  60  per 
cent.),  whldi  Is  to  be  assigned  to  the  com- 
pany, and  henceforth  to  become  tia  prop- 
erty, the  brarower  being  required,  notwith- 
standing, to  pay  tbe  monthly  dues  or  pre- 
mium upon  the  assigned  stock  until  It  iR 
matured,  which  must  from  the  nature  of  the 
obtlgatlon,  be  to  the  time  of  the  maturity 
of  his  own  stock,  when  the  loan  is  extin- 
guished,—that  Is,  the  full  time  the  loan  re- 
mains unpaid  in  any  part  Note  Ite  present 
operation.  Defendant  assigned  to  plaintiff 
30  of  his  60  shares  of  capital  stock  absolute- 
ly, as  a  premium  bid  In  consideration  of  ob- 
teinlng  the  loan  of  $3,000,  and  pledged  the 
balt^nce  of  30  shares  as  security  for  ite  pay- 
ment. He  was  required  to  pay  60  cwts 
per  month  denominated  dues  to  the  com- 
pany, not  only  upon  the  30  shares  pledged, 
but  also  upon  the  30  assigned  to  the  com- 
pany abaolutdy,  being  $36  per  month,  but 
only  one  half,  or  $18,  pet  month  Vfeat  to  the 
reduction  or  the  extinguishment  of  his  loan, 
or  was  available  to  him  for  the  accumula- 
tion of  proSte  in  the  concern,  tbe  other  half 
being  a  sheer  contribution  to  the  company. 
Aside  from  this,  defendant  was  required  to 
pay  6  per  cent,  on  the  amount  of  the  loan, 
or  $15  per  month,  as  Intraest  The  result 
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Is  tiiat  defoadant  was  paying  to  the  com- 
pany $18  per  montht  aside  from  the  $16 
called  Uteres^  that  is,  (83  i>er  month  or 
13.20  par  cent,  for  the  use  of  the  ?3,000  ad- 
vanced; so  that  ultlmatel?  the  defendant 
paid  In  monthly  Installments  towards  said 
loan,  during  the  time  from  November,  1881, 
to  August,  1899,  the  sum  of  $4,3^.  and  yet 
plaintiff  Insists  that  the  obligation  Is  not 
discharged  by  $831.  leaving  nearly  a  third 
of  it  for  which  a  decree  Is  demanded.  The 
scheme  is  a  vicious  one,  and  foreign  to  the 
operations  of  a  legitimate  building  and  loan 
or  savings  and  loan  associatlrai,  and  falls 
within  the  denunciation  of  this  court.  As- 
sociation V.  Stanley,  38  Or.  319,  63  Pac.  489; 
■  Savings  Co.  v.  Houston.  38  Or.  877,  65  Pac. 
Oil.  The  pretended  measure  adopted  for 
the  bidding  of  a  premium,  and  the  regula- 
tion for  the  payment  of  dues  on  the  stock 
assigned  to  the  company  therefor,  Is  a  sub- 
tle method  for  collecting  Interest  by  anotho* 
name,  and  conatitutee  a  ^Ift  or  device  for 
the  cover  of  usury.  This  renders  the  trans- 
action a  loan  merely,  and  the  payments 
made,  under  whatsoever  doiomination, 
should  go  to  its  extinguishment,  along  with 
the  Interest  reserved,  under  the  holding  In 
Savings  Go.  v.  Houston,  supra.  These  pay- 
ments are  more  than  sufficient  to  discharge 
the  same  In  full,  unless  it  be  true,  as  con- 
tended by  platntier,  that,  the  contract  be- 
ing for  money  payable  in  the  state  of  Cal- 
ifornia, It  is  solvable  by  the  laws  <tf  that 
state,  whov  parties  are  permitted  to  con- 
tract for  any  rate  of  Interest  they  may  de- 
sire. It  Is  sound  doctrine,  no  doubt,  that  a 
contract  for  the  payment  of  money  entered 
into  bona  fide  In  one  place,  and  made  paya- 
ble In  another,  Is  to  be  construed,  governed, 
and  oiforced  according  to  the  laws  of  the 
state  or  country  where  payable.  But  it  Is 
without  application  where  there  ts  a  pur- 
pose manifest  to  avoid  the  laws  of  usury. 
Mr.  Chief  Justice  Taney,  In  a  discussion  of 
the  subject  In  Andrews  v.  Pond,  13  Pet  65, 
7%  10  L.  Bd.  61,  67,  says:  "The  general  prin- 
ciple in  relation  to  contracts  made  in  one 
place,  to  be  executed  in  another.  Is  well 
settled.  They  are  to  be  governed  by  the 
law  of  the  place  of  performance;  and  If  the 
Interest  allowed  by  the  laws  of  the  place  of 
performance  Is  higher  than  that  permitted 
at  the  place  of  contract,  the  parties  may 
stipulate  for  the  higher  Interest,  without  In- 
curring the  penalties  of  usury;  but,"  con- 
tinues the  eminent  Jurist  in  anotb^  para- 
graph, "the  same  rule  cannot  be  applied  to 
contracts  forbidden  by  its  (the  place  of  con- 
tract) laws,  and  designed  to  evade  them. 
In  anch  cases,  the  legal  consequences  of 
such  an  agreement  must  be  decided  1^  the 
law  of  the  place  where  the  contract  was 
made.  If  void  there.  It  is  void  everywhere." 
So  In  Miller  v.  Tiffany,  1  WaU.  298,  310,  17 
L.  Ed.  540,  543,  Mr.  Justice  Swayne,  after 
stating  the  general  rule  and  observing  that 
the  converse  Is  also  true,  says:  "These  rules 


are  subject  to  the  qualification  that  the  par- 
ties acted  in  good  faith,  and  that  the  form 
of  the  transaction  is  not  adopted  to  disguise 
its  real  character.  The  validity  of  the  con- 
tract is  detmnlned  by  the  law  of  tbe  place 
where  it  Is  entered  Into."  And  in  De  Wolf 
V.  Johnson,  10  Wheat.  367,  6  L.  Ed.  343,  It 
was  held  that  the  lex  loci  contractus  must 
govmi  In  a  question  of  nsury.  See,  alstt. 
Holmes  V.  Manning  (Mass.)  19  N.  E.  25. 
Usury  is  a  moral  taint  wherever  it  exists, 
and  no  subterfuge  should  be  permitted  to 
conceal  It  from  the  eyes  of  the  law.  This, 
It  Is  said.  Is  the  substance  of  all  the  cases. 
As  a  principle  of  International  Jurisprudence, 
uo  state  Is  bound  or  ought  to  enforce  or 
hold  valid  In  its  courts  of  Justice  any  con- 
tract which  Is  Injurious  to  Its  public  rights, 
offends  Its  morals,  contravenes  its  policy,  or 
violates  a  public  law.  Dickinson  v.  Ed- 
wards, 77  N.  Y.  573,  576,  33  Am.  Rep.  671; 
2  Kent,  Comm.  p.  458;  Vamum  v.  Camp.  13 
N.  J.  I-aw,  826,  25  Am.  Dec.  476.  It  Is 
scarcely  controverted  that  plaintiff  was  do- 
ing business  in  this  state.  Indeed  the  fact 
Is  apparent  from  the  minutes  of  plalntlfTs 
board  of  directors,  set  out  In  the  complaint, 
showing  that  loans  were  negotiated  with 
persons  resident  within  the  state  other  than 
the  defendant.  Besides,  plaintiff  had  a  lo- 
cal advisory  board,  composed  of  its  stock- 
holders and  members,  and  an  agent  in  Al- 
bany, so  that  bey<md  questlw  it  was  trans- 
acting business  here,  and  was  subject  to  the 
observance  of  the  public  laws  and  policy  of 
the  state,  as  much  as  any  citizen  thereof. 
Certainly,  International  or  interstate  com- 
ity does  not  go  so  far  as  to  require  the  en- 
forcement of  a  contract  In  favor  of  a  non- 
resldedt  doing  business  here  that  the  courts 
of  the  state  would  not  enforce  In  favor  of 
one  of  Its  own  citizens.  Now  we  have  seen 
that  the  plaintiff,  although  pretending  to  be 
operating  as  a  building  and  loan  association, 
had  adopted  a  plan  or  scheme  not  In  accord 
with  the  true  principles  and  purposes  of  that 
character  of  associations,  with  the  manifest 
design  of  collecting  interest  by  another 
name,  and  by  deception  to  Induce  the  pay- 
ment of  an  unusual  and  unlawful  rate.  It 
is  also  manifest  that  the  defendant  Hill  ap- 
plied to  become  a  member  of  tbe  company, 
not  that  he  especially  desired  to  be  a  mem- 
ber and  stockholder  thereof,  but  solely  for 
the  purpose  of  obtaining  a  loan  under  the 
conditions  offered.  So  It  Is  perfectly  rea- 
sonable and  altogether  natural  to  conclude 
that  the  stipulation  for  payment  In  San 
Franclnco  was  Introduced  Into  the  contract 
to  avoid  the  usury  laws  of  this  state.  A 
contract  of  the  kind,  consummated  with 
such  a  purpose.  Is  an  evasion  of  our  laws, 
and  contrary  to  the  declared  policy  of  the 
state,  and  cannot  receive  Uie  sanction  of 
this  court.  But,  aside  from  this,  there  Is 
very  little  to  distinguish  the  case  from  that 
of  Association  v.  Stanley,  supra.  There,  the 
association  had  conformed  to  tbe  act  of 
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1885,  and  appointed  a  resident  attorney,  be- 
eune  duly  licensed  to  contract  business  In 
tlw  state,  and  liad  a  soUcltor  residing  where 
tbe  loan  was  negotiated.  In  tbe  present 
case,  tlie  plaintiff  was  transacting  business 
bne,  as  It  bad  a  right  to  do,  but  it  had  an 
a^esat  and  local  board  here  composed  of  Its 
resident  members,  appointed  under  the  by- 
laws and  usages  of  tbe  association,  whose 
functions  it  was  to  promote  the  membo'Shtp 
thereof,  and  approve  its  loans.  The  bond 
and  mortgage  were  executed  by  citizens  of 
tbe  state,  realty  situated  within  the  state 
was  hypothecated  as  security,  and  the  mon- 
ey used  In  business  here;  bo  we  must  con- 
clude that  notwithstanding  the  express  stip- 
idatlm  that  the  bond  was  payable  In  San 
Francisco,  tbe  contract  is  solvable  by  the 
laws  of  this  Jurisdiction.  We  have  not 
overlooked  the  cases  of  Bedford  t.  Associa- 
tion, 21  Sup.  Ct.  697,  45  L.  Ed.  834,  and 
Dygert  v.  Trust  Co.,  S7  C.  0.  A.  389.  94  Fed. 
91.3,  but  in  each  of  those  cases  the  bona 
fides  of  the  transaction  seems  to  have  been 
tmquestioned,  and  tbe  point  of  controversy 
was  resolved  to  tbe  general  proposition  that 
a  contract  made  In  one  state,  which,  by  Its 
terms,  is  payable  in  another,  is  to  be  con- 
trolled by  the  laws  of  the  state  where  payar 
ble. 

niese  considerations  affirm  tbe  decree  of 
the  court  below,  and  it  Is  so  ordered. 


(«  Or.  4U) 

KNIGHT  V.  HAMAKAE. 
^preme  Court  of  Oregoo.    Dec.  30,  iWl.) 

ADUINISTBATOR  —  RBHOTAL  —  CAUSE  —  PAR- 
TIES —  ATTORNHT  FOR  BSTATE  —  PETITION 
PGR  RBHOVAL  —  CONCLUSIONS  —  CLAIM 
AGAINST  ESTATE-ALLOWANCE— BVIDBNCB}— 
SCPFICIBNCY. 

L^liere  a  petition  for  tbe  removal  of  an 
■dmiDistrator  not  only  alleges  that  the  estate 
Ik  indebted  to  the  petitioner,  but  calls  atten- 
tion to  the  record  of  former  proceedings  in  the 
ndministration  suit,  showing  that  his  claim  is 
for  attorney's  fees  rendered  a  former  adminia- 
tntor,  it  is  not  bad  as  being  a  mere  conclu- 
rion,  but  1b  a  sufficient  nllegation  of  the  peti- 
tioner's interest  to  show  his  right  to  petftion 
under  Hill's  Ann.  Laws.  |  WlM,  authorising 
any  creditor  or  person  Interested  in  an  estate 
to  petition  for  tbe  removal  of  an  administrator, 
tB  the  court  will  tahe  judicial  notice  of  the 
record  of  such  former  proceedings. 

2,  The  allowance  br  the  coiluty  court  of  at- 
toroej's  fees  to  tJhe  attorney  of  an  administra- 
tor before  the  final  accounting  of  the  latter 
creates  a  valid  claim  against  the  estate,  which 
will  anthorixe  the  attorney  to  petiticm  for  the 
removal  of  the  successor  of  such  administrator, 
u  Hill's  Ann.  Laws,  g  1178,  authorizing  the 
allowance  of  attorney's  fees  to  an  administra- 
tor on  the  settlement  of  his  account,  does  not 
limit  tbe  right  to  grant  snch  fees  to  the  final 
settlement. 

3.  Though  an  attorney  performs  services  for 
an  estate  thus  acquiring  a  claim  against  the 
administrator,  which  may,  upon  the  approval 
of  the  county  court  at  final  Bettlemeut,  become 
a  valid  claim  against  the  estate,  he  is  not  a 
creditor  of  the  estate  until  his  claim  is  so  ap- 
IHToved;  but,  nevertheless,  he  has  an  interest 
tbenin  sniSclent  to  authorise  him  to  petition 
for  the  removal  of  the  admiuistrator,  under 


ffill's  Ann.  Laws,  S  1094,  providing  that  any 
creditor  of  an  estate  or  any  person  interested 
therein,  may  apply  for  the  removal  of  an  ad- 
ministrator. 

4.  "Where  an  attorney  is  employed  by  an  ad- 
ministrator, anthorized  under  Hill  s  Ann. 
Laws,  5  1178,  to  bind  the  estate  for  the  rea- 
sonable value  of  attorney's  services,  and  the 
claim  of  tbe  attorney  is  allowed  in  the  county 
court  without  notice  to  creditors,  prior  to  the 
passage  of  Laws  1805,  p.  89,  requiring  tbe  ad- 
ministrator of  an  estate  to  render  an  account 
at  a  certain  spedfied  time,  the  allowance  of 
such  claim  by  the  administrator  does  not  make 
out  a  prima  fade  case  in  favw  of  its  validity 
when  objected  to  on  final  accounting,  but  the 
claimant  must  establish  the  reaaimableness  of 
his  charges. 

5.  The  failure  ot  an  administrator,  authoriz- 
ed to  emplojf  an  attorney,  to  perform  his  du- 
ties as  administrator,  does  not  prevent  an  at- 
torney employed  by  him,  and  rendering  serv- 
ices for  the  estate,  from  having  a  valid  claim 
against  the  estate  for  fees,  though  such  claim 
is  also  a  personal  claim  against  tbe  adminis- 
triitor, 

6.  Under  Hill's  Ann.  Laws,  |S  1094,  1100, 
authorizing  the  removal  of  any  administrator 
who  hns  been  unfaithful  to  or  neglected  his 
trust,  an  administrator  selling  real  estate  un- 
der order  of  court,  and  ordered  by  the  court  to 
deliv^  the  deed  to  the  vendee  on  recdpt  of  the 
purchase  price,  may  be  removed  as  being  guilty 
of  the  neglect  of  his  trust  in  delivering  such 
de<>d  without  receiving  the  purchase  price. 

7.  Where  a  petition  4#  the  removal  of  an 
administrator  charges  that  the  administrator 
made  certain  admissions  showing  disobedience 
of  an  order  of  court,  a  denial  of  such  state- 
ment on  information  and  belief  in  the  answer 
of  the  administrator  may  be  strick^  out,  as  a 
denial  on  information  and  belief  of  matters 
presumptively  within  tbe  defokdant's  knowl- 
edge is  insufficient. 

S.  Where  a  petition  for  the  removal  of  an  ad- 
ministrator is  based  upon  the  petitioner's  claim 
as  creditor  of  the  estate,  ana  the  answer  de- 
nies that  the  estate  is  indebted  to  petitioner,  a 
further  denial  that  the  petitioner  has  any  in- 
terest in  the  estate,  or  to  the  proceeds,  or  in 
the  disposition  thereof,  which  Is  not  responsive 
to  any  averment  of  the  petition,  will  be  strick- 
en out. 

9.  Where  snch  petition  is  based  on  a  claim 
for  attorney's  services  performed  for  the  es- 
tate under  a  prior  administrator,  and  there  is 
no  claim  for  services  since  the  defendant  was 
appointed,  an  allegation  in  the  answer  that  pe- 
titioner performed  no  services  for  tbe  estate  or 
tbe  defendant  since  the  latter  was  appointed 
is  immaterial,  and  will  be  stricken  out  on  mo- 
tion. 

10.  An  order  of  the  county  court  allowing  cct- 
taiu  attorney  fees  against  an  estate,  which  is 
not  set  aside,  modified,  or  reversed,  is  sufficient 
evidence  of  the  attorney's  interest  in  the  estate 
to  support  a  petition  to  remove  the  administra- 
tor thereof. 

11.  An  administrator  sold  estate  realty  under 
order  of  court,  the  terms  of  sale  requiring  a  cer- 
tain portion  of  the  purchase  price  to  paid 
on  confirmation.  The  conrt,  in  confirming  the 
sale,  directed  the  administrator  to  deliver  a 
deed,  on  receipt  of  the  full  purchase  price. 
The  answer  of  the  administrator  to  a  petition 
for  bis  removal,  filed  nine  months  after  the 
deed  was  delivered,  did  not  deny  that  It  was 
delivered  without  payment  of  the  purdiase 
price,  but  alleged  that  the  purchase  price  was 
paid  before  the  filing  of  toe  petition.  There 
was  evidence  of  the  declaration  by  the  admin- 
istrator, after  the  delivery  of  the  deed,  that 
he  had  not  received  the  purchase  price,  and  the 
defendant  was  not  placed  on  the  stand  to  deny 
such  declarations.  Beld  sufficient  evidence  ot 
the  administrator's  neglect  of  tmst  to  author- 
ize his  removal,  under  Hill's  Ann.  Laws,  | 


Digitized  by  Google 


108 


m  PAOIFIO 


RBPORTEa 


(Or. 


1094,  authorizlne  the  removal  of  admlniBtra- 
tora  for  the  neglect  of  their  tmst 

Appeal  front  circalt  court,  Klamath  coun- 
ty; Ueary  L,  BensoD,  Judge. 

Petition  by  K.  B.  Knight  against  J.  W. 
H&makar.  administrator  of  the  estate  of  W. 
U.  Mills,  deceased,  for  the  removal  of  said 
admbdstratOT.  From  a  decree  removing  the 
administrator,  he  appeals.  Affirmed. 

This  Is  a  proceeding,  originally  commenced 
In  the  connty  court  of  Klamath  coTmty,  to 
remove  an  administrator.  The  petition  of 
N.  B.  Knight  therefor  states,  in  effect,  that 
the  estate  of  W.  H.  Mills,  deceased.  Is  In- 
debted to  him  In  the  sum  of  $1,329.  with  In- 
terest from  March  12,  1892,  as  appears  from 
the  orders  and  decrees  of  said  court  of  March 
11,  1892,  January  8,  1895,  and  July  12,  1895, 
no  part  of  which  has  been  paid;  that  since 
September  — ,  1894,  J.  W.  Hamakar  has  been 
and  now  is  the  duly-appointed,  qualified,  and 
acting  administrator  de-  bonis  non  of  aald  es- 
tate; that.  In  pursuance  of  an  order  of  said 
court,  Hamakar  on  May  4,  1895,  sold  to  L. 
T.  Gamsey  certain  real  property  belonging 
to  said  estate  for  th^  sum  of  f3,440,  and  two 
days  thereafter  flleli%  report  showing  that 
aafd  Bale  had  been  made  for  cash;  that,  re- 
lying thereon,  said  court  confirmed  the  sale, 
and  ordered  a  conveyance  of  the  prop«ty  to 
the  purchaser,  In  pursuance  of  which  Ha- 
makar executed  and  delivered  a  deed  thereof 
to  Gamsey;  that  the  report  of  said  sale  was 
false  and  fraudulent,  and  that  the  purchaser 
had  not  then  nor  has  he  since  paid  for  the 
land  so  purchased;  that  Hamakar,  In  the 
presence  of  certain  persons,  stated  that 
Gamsey  had  not  paid  him  the  amount  of  his 
bid;  that  the  administrator  has  violated  his 
trust,  and  Is  wasting  the  estate,  to  the  proba- 
ble lose  of  the  petitioner,  who  prays  tiiat  he 
may  be  removed  and  required  to  pay  lntx> 
court  the  money  so  dne  from  Gamsey  to 
said  estate.  A  demurrer  to  the  petition,  on 
the  ground  that  it  did  not  state  facts  8u£B- 
clent  to  constitute  a  cause  of  suit  or  to  en- 
tltie  the  petitioner  to  the  relief  demanded, 
having  been  overruled,  an  answer  was  filed 
denying  the  material  averments  of  the  peti- 
tion, and  alleging.  In  substance,  that  Ha- 
makar. on  October  8,  1805.  accounted  for  the 
money  received  from  said  sale;  that  the  peti- 
tioner has  a  dalm  for  services  alleged  to 
have  been  performed  for  a  former  adminis- 
trator of  said  estate,  the  validity  of  which 
Is  disputed,  and  the  controversy  In  respect 
thereto  Is  pending  In  the  supreme  court.  The 
court,  upon  motion,  struck  from  the  answer 
the  following  denials:  "As  to  whether  or 
not  on  or  about  November  28th,  1805,  or  at 
any  other  time,  at  any  place,  or  In  the  pres- 
ence of  any  person  or  persons,  said  adminis- 
trator ever  stated  that  said  Gamsey  had 
or  had  not  paid  to  bim  the  amount  of  his  bid 
for  satd,  or  any,  real  property,  said  adminis- 
trator has  no  knowledge  or  information  soffi- 
tient  to  form  a  belief,  and  therefore  denies 


the  same.  Further  answering  said  petition, 
said  administrator  denies  that  petitioner  has 
any  Interest  In  said  estate,  or  in  the  proceeds 
thereof,  or  the  disposition  made,  or  to  be 
made  of,  the  same."  The  court  also,  upon 
motion,  struck  from  the  answer  the  follow- 
ing allegation:  "That  said  petitioner  bas 
performed  no  service  for  this  administrator, 
or  for  said  estate,  since  the  beginning  of  his 
administration  thereof,  and  that  be  bas  no 
other  claim  against  said  estate  than  as  above 
stated."  The  auctions  of  the  new  matter 
remaining  In  13ie  answor  having  been  denied 
tn  the  reply,  a  trial  was  had.  resulting  in  the 
relief  prayed  for,  whereupon  Hamakar  ap- 
pealed to  the  circuit  court  for  said  county, 
which  affirmed  the  order  of  the  connty  court 
and  from  the  latter  decree  he  appeals  to  this 
court 

J.  W.  Hamakar,  X  A.  Jeffrey,  and  Geo.  G. 
Bingham,  tm  appellant  R.  J.  Fleming  and 
J.  H.  McNary,  for  respondent 

MOORB.  J.  (after  stating  the  facts).  It 
Is  contended  by  appellant's  connsel  that  the 
allegation  in  the  petition  that  the  estate  of 
W.  H.  Mills,  deceased.  Is  indebted  to  the 
petitioner,  etc..  Is  an  av^ment  of  a  concln- 
slon  of  law,  that  the  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  suit, 
or  to  entitle  the  petitioner  to  the  relief  de- 
manded, and  that  notwithstanding  an  an< 
swer  was  filed  after  the  demurrer  was  over- 
ruled, the  defect  In  the  petition  was  not 
thereby  waived,  and  may  he  Insisted  upon 
In  this  court.  The  statute  prescribing  the 
method  of  securing  the  removal  of  an  execu- 
tor or  administrator  provides,  in  effect  that 
any  creditor  of  the  estate,  or  other  person 
interested  therein,  may  apply  for  the  re- 
moval of  such  representative  w^ho  has  In 
any  way  been  unfaithful  to  or  neglected  his 
trust  to  the  probable  loss  of  the  applicant. 
Such  applicatl(Hi  shall  be  by  petition,  and  ui)- 
on  notice  to  the  administrator,  and  if  the 
court  find  the  charge  to  be  true  it  shall  make 
an  order  removing  him  andi  revoking  his  let- 
ters. Hill's  Ann.  Laws,  S  1094.  It  wiU  be 
remembered  that  the  petition  calls  attention 
to  certain  orders  of  said  court  whereby 
Knight  claims  the  estate  Is  Indebted  to  him 
in  the  sum  specified.  It  appears  from  the 
transcript  that  thedecreesof  the  county  court 
referred  to,  when  examined  In  the  order  In 
which  they  were  made,  show  (1)  that  Fred 
H.  Mills,  a  former  administrator,  was  or- 
dered to  sell  the  real  property  of  said  estate 
to  pay  the  claims  against  It  and  the  ex- 
poses of  the  administration;  that  the  peti- 
tion upon  which  said  order  was  tnsed  shows 
that  Hamakar's  claim  of  f2,500  had  been  al- 
lowed by  said  administrator,  who  also  claim- 
ed, on  account  of  expenses  Incurred  In  the 
performance  of  his  trust,  the  sum  of  $1,329 
due  Knight  as  attorney  fees;  (2)  that  the 
objections  of  the  heirs  of  tJie  decedent  lnt»> 
posed  to  Knight's  claim,  were  dismissed;  and 
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(3)  Eulgbt's  claim,  an  Itemised  atatematt 

01  wbich  purporting  to  ha.ye  he&n  examined 
and  allowed  December  11,  18&1,  by  MUto  as 
administrator,  and  filed  Septonber  8,  1884, 
amomitlns  to  the  aom  of  91,32&,  wltb  Interest 
at  8  per  cent,  from  Harcb  11.  1892,  was  de- 
creed a  lefl^  and  valid  claim  againat  said 
estate. 

The  role  1b  well  settled  that  a  coxmty 
court.  In  determining  the  avfflclency  of  a  petl* 
tion  for  the  ronoTal  of  an  administrator, 
iboold  take  judtdal  notice  of  Its  recwds  and 
prior  iH>oceedingB  In  the  admhilstratlon  of 
the  estate.  In  re  Bennett  (D.  G.)  84  Fed.  824; 
nttel  T.  Association,  80  a  a  A  21.  8S  Fed. 
296;  State  t.  Bowen,  16  Saja.  475;  Robinson 
T.  Brown.  82  IlL  279;  State  Postlewalt, 
14  Iowa,  440.  In  White  t.  Spatddlng.  60 
Uleb.  22.  14  N.  W.  684,  a  case  upon  which 
aMwUanf  s  counsel  rely.  It  waa  hdd  that  a 
petition  for  the  remoral  of  an  administrator 
Is  hisufflclent  If  It  Is  not  presented  by  persons 
Interested,  or  does  not  all^  sufficient  cause. 
Ur.  Justice  Oooley,  speaking  for  the  coait  In 
respect  to  two  a^llcants  for  an  ordor  re- 
moving an  admfnlBtratOT.  says:  "The  othtf 
petitioners  claim  to  be  principal  creditors. 
The  fact  tliat  thc^  are  snch  la  left  to  stand 
upon  their  naked  assertion,  without  spedfl- 
cation  or  explanatiim.  What  are  tbelr 
cUlms,  and  when  did  they  accrue?  Neither 
the  record  nor  fbe  petition  gives  ns  any  light 
on  tbat  But^ect"  In  the  case  at  twr,  the 
petition  arers  that  Knight  la  a  creditor  of 
said  estate,  and  the  'record,  of  which  ttie 
county  court  was  bound  to  take  judicial  no- 
tice, discloses  the  nature  of  his  claim,  when 
It  arose,  what  It  was  fw,  uid  when  It  was 
allowed.  His  claim  for  att<»ney  feea  was  an 
expense  Incurred  by  a  former  administrator 
in  the  pofbrmance  of  hla  dutlea.  iwesumably 
Incident  to  his  trust,  for  the  payment  of 
which  his  BoccesBor  became  liable.  WlUcoz 
V.  &ulth,  26  Barb.  816,  828;  Hoes  r.  Halsey, 

2  Dcoo.  Sur.  577;  Mygatt  t.  Wlllcox.  1 
lans.  IS;  Ferrln  r.  Myricfc,  41  N.  T.  81S; 
hi  re  O'Biien's  Estate  (Sur.)  2S  N.-  Y.  Supp. 
7M.  It  Is  ai^ed,  however,  that  MlUs,  the 
former  administrator,  never  having  settted 
his  accounts  as  the  representative  of-  said 
estate  .was  not  entitled  to  be  allowed  any 
Bran  as  attorney  fees,  and,  this  being  so, 
Enls^t.  hla  a^oxney.  Is  not  a  creditor  (tf  the 
estate.  The  statute  provides  that  an  execu- 
tor or  admlnlatrator  shall  ,  be  allowed.  In  the 
•etOement  of  his  account,  all  necessary  ex- 
pends Incurred  In  the  settlement  of  the  es- 
tate, Induding  reasonable  attorney  fees  In 

necessary  litigation  or  mattor  requiring 
legal  advice  m  counsel  Hill's  Ann.  Ijiws,  ( 
117&  The  transcrl]^  shows  that  EVed  H. 
UHls  was  removed  as  administrator  because 
he  was  adversely  Interested  In  certain  prop- 
erty dafaned  to  bdong  to  the  estate  (In  re 
MUlR*  Estate,  2S  Or.  210^  2»  Pac.  448).  bat 
It  blls  to  show  that  he  ever  made  a  final 
wttlement  with  tbe  county  court  In  relaticHi 
■to  hlB  tnist  He  made  several  reports,  how- 


ever, purporting  to  show  the  cdndtUon  of  the 
estate,  and  the  question  to  be  considered  ts 
whether  hiB  failure  to  make  a  final  settlement 
prevents  the  court  from  allowing  reasonable 
attwney  fees  Incurred  while  he  was  dlsdhar- 
ging  his  trust  Tbe  statato  doea  not  limit 
the  anthwlaatlak  of  such  fees  to  tbe  final 
settlement'  of  the  acconnto  of  an  administra- 
tor or  executor,  so  as  to  preclude  an  allow- 
ance therefor  priw  to  audi  settlement,  and 
tbe  county  court,  being  a  court  of  general 
and  superior  ;|urlsdlctt(m  In  probate  matters 
(Itistto  V.  G^aunt^  4  Or.  305;  Farley  v.  Parker, 
6  Or.  106.  26  Am.  Bep.  5M;  Monastes  v. 
Gatlln.  Id.  119;  Adams  v.  Petraln.  11  Or. 
80A^  3  Pac.  163;  Steel  v.  Holladay,  20  Or.  TO, 
26  Pac.  68^  10  L.  R.  A  67<Q,  we  think  may 
allow  an  attorney  fee.  evoi  If  no  final  repoet 
be  filed.  It  Is  posslUe  that  Knight,  as  a 
creditor  of  Hills,  the  forma  admlnlatrator, 
waa  not  a  creditor  of  the  estate  In  the  strict 
sMiBe  of  tbe  tma  (Carroll  v.  Hule.  21  La. 
Ann.  661),  but  he  bad  snch  a  claim  against 
the  administrator  penKmally  as  might,  njfoa 
the  approval  of  the  comity  court  at  the  final 
settlemoit  of  the  estate,  become  a  valid 
charge  against  it,  so  as  to  give  htm  an  Inter- 
est therein;  and,  this  being  so,  the  atatute 
adverted  to  (Hill's  Ann.  Iawb.  |  100^  made 
him  a  cfunpetffiQt  petltl<mer  for  the  removal 
of  tbe  admtniatrator.  The  petitioner  allied 
that  tbe  estate  was  Jndebted  to  blm,  thereby 
impliedly  averring  that  he  was  a  creditor  ct 
It;  but  as  the  tacts  constituting  bis  right  as 
such  are  set  out  In  the  petition,  from  whldi 
It  appears  that  he  la  Intoreated  in  the  estot^ 
he  Is  entitled  to  the  relief  warranted  by  the 
facto  alleged,  notwlthstancUng  the  averment 
of  indebtedness  Is  the  statement  til  &  mere 
legal  concluskm.  16  Enc.  Fl.  .&  Prao.  79^ 
While  the  claim  oi  an  attorn^  for  serrices 
rmdered  to  an  executor  or  admtailstrator  is 
original^  against  the  representative  of  the 
estate,  when  ezamtoed.  approved,  and  allow- 
ed by  tte  county  court,  it  becomes  a  claim 
against  the  estate;  but  having  bieen  made 
without  notice  to  the  credltOTs.  and  upon  an 
ex  parte  application  therefor,  tbe  order  mak- 
ing the  allowance  is  Interlocutory,  and  upon 
objection  thereto  may  be  subeequently  modi- 
fled  or  set  airide  by  the  court  upim  the  fioa} 
settlement  of  tbe  estete,  or,  upon  ite  refusal  to 
do  so,  by  tbe  circuit  or  supreme  court  upon 
appeal.  In  re  Osbnm's  Estate,  supra;  Hollls 
V.  Oanghman,  22  Ala.  478w  Knlght^s  claim 
was  examined  and  allowed  December  11. 
1801.  by  Mills  as  admlnlatrator,  who  waa  au- 
tborlzed  to  employ  an  attorney  when  neces- 
sary, and  under  the  statute  had  power  to 
bind  the  ateto  to  pay  for  bis  services  such 
a  sum  as  th^  were  reasonably  w<nth.  HUl's 
Aon.  Laws,  {  1178;  In  re  McOullougb's  Es- 
tate, 81  Or.  86,  49  Pac.  886.  It  was  filed  In 
tbe  county  court  prior  to  the  act  of  February 
26,  1%  amending  section  1170.  Hill's  Ann. 
Laws  (Laws  18^,  p.  S9),  requiring  ttie  execu- 
tor or  administrator  of  an  estete  to  render  an 
account  In  April  and  Octoba  of  eadi  year,  so 
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that  If  notice'  to  Interested  parties  can  be 
implied  from  the  allowance  of  an  Item  of 
expense  Incurred  In  the  management  or  set- 
tlement of  an  estate,  from  the  filing  of  the 
nccount  at  the  times  prescribed,  such  notice 
cannot  be  InTobed  In  this  case,  and  hence  the 
allowance  of  the  claim  by  the  administrator 
does  not  make  out  a  prima  facie  case  In  fa- 
vor of  its  validity,  If  objected  to  on  final 
accounting,  but  the  claimant  must  substanti- 
ate the  reasonableness  of  the  several  charges 
by  proof  thereof.  In  re  Caiambera'  Estate,  38 
Or.  131,  62  Pac.  1013.  It  may  be,  bowever, 
that  the  order  of  the  county  court  establish- 
ing the  validity  of  Knight's  claim  Is  binding 
upon  all  parties  In  interest;  but  to  have  this 
effect  the  record  must  show  that  notice  of  the 
time  apiwlnted  for  the  hearing  thereof  was 
given,  or  that  said  parties  were  present  at 
the  settlement  HoUls  v.  Caughman,  supra. 
What  has  been  said  In  respect  to  this  claim 
is  not  Intended  in  any  manner  to  Impugn  Its 
validity,  hut  to  show  that,  If  It  has  been  al- 
lowed In  the  manner  prescribed  by  law,  he 
is  a  creditor  of  the  estate;  If  not,  he  has  a 
claim  against  It  wtilch  makes  him  Interested 
therein,  so  that  in  either  event  he  Is  a  proper 
person  to  petition  for  the  removal  of  the  ad- 
ministrator. An  attorney  who  Is  retained  by 
an  executor  or  administrator  in  any  litiga- 
tion necessary  to  the  decedent's  estate,  or 
whose  advice  or  counsel  Is  requisite  to  enable 
such  representative  properly  to  discharge  his 
duty  in  the  performance  of  his  trust,  has  a 
valid  claim  against  the  person  by  whom  he 
Is  employed;  but  the  execntor  or  adminis- 
trator, being  a  trustee  and  agent  of  tbe  es- 
tate, the  attorney  has  also  a  valid  claim 
against  It  for  his  reasonable  fees.  If  the  rep- 
resentative thereof  were  authorized  to  employ 
him,  and  the  contract  of  employment  be 
valid  when  made,  and  the  services  actually 
rendered  and  necessary  to  the  estate,  It,  as 
the  principal.  Is  liable  to  him  for  the  payment 
of  such  fees,  regardless  of  whether  the  ex- 
ecutor or  administrator,  as  Its  agent  or  other- 
wise, performs  his  duty. 

It  is  (Contended  that  the  petition  does  not 
state  facts  suflBelent  to  support  the  order  re- 
moving Hamakar  as  administrator,  and 
hence  that  the  court  erred  In  maldng  it  Mr. 
Schouler,  In  his  work  on  Executors  and  Ad- 
ministrators (section  157),  in  discussing  this 
subject,  says:  "As  a  general  rule,  where  the 
probate  court  has  once  regularly  conferred 
the  appointment  It  cannot  remove  the  In- 
cumbent afterwards  except  for  causes  defined 
in  the  statute."  The  statute  provides.  In  ef- 
fect that  wheneva*  it  appears  probable  to 
the  court  or  Judge  that  an  executor  or  ad- 
ministrator has  become  of  unsound  mind,  or 
been  convicted  of  any  felony,  or  a  misde- 
meanor Involving  moral  turpitude,  or  who 
has  In  any  way  been  unfaithful  to  or  neglect- 
ed his  trust,  to  the  probable  loss  of  any  heir, 
legatee,  devisee,  creditor,  or  other  person  in- 
terested In  the  estate.  It  shall  be  the  duty  of 
such  court  or  Judge  to  cite  such  executor  or 
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administrator  to  appear  and  show  cause  why 
he  should  not  be  removed,  and,  If  he  fail  to 
appear  or  to  show  sufficient  cause,  an  order 
shall  be  made  removing  him  and  revoking  bis 
letters.  Hill's  Ann.  Laws,  §§  Vm,  1100.  The 
petition  avers.  In  substance,  that  Hamakar, 
having  been  authorized  to  sell  the  real  prop^ 
erty  belonging  to  said  estate  for  cash,  made 
a  sale  thereof  under  the  power  conferred,  and 
falsely  reported  that  he  had  received  from 
Garnsey  the  cash  therefor,  and  that  the  coun- 
ty court,  relying  thereon,  confirmed  the  sale. 
In  pursuance  of  which  Hamakar  executed 
and  delivered  a  deed  of  the  premises  to  the 
purchaser.  We  think  the  petition  specifically 
stated  facts  which.  If  true,  conclusively  show- 
ed that  the  administrator  had  neglected  his 
trust  within  the  cause  defined  by  the  stat- 
ute. It  Is  contended  that  error  was  com- 
mitted In  striking  from  the  answer  certain 
denials  and  the  allegation  of  new  matter. 
It  will  be  remembered  that  the  petition  stat- 
ed that  Hamakar,  In  the  presence  of  certain 
persons,  declared  that  Oamsey  had  not  paid 
him  the  purchase  price  of  the  real  property 
so  sold.  This  was  not  a  statement  of  any 
material  fact  constituting  a  cause  for  the 
administrator's  dismissal,  but  w^s  an  at- 
tempt to  plead  evidence,  and  ought  to  have 
been  stricken  out  on  motion.  Instead  of  do- 
ing so,  Hamakar  answered,  denying  tbe 
statement  upon  information  and  belief.  This 
he  was  not  permitted  to  do,  for  If  the  facts 
averred  in  the  declaration  are  presumptively 
vrltbln  the  defendant's  knowledge  a  denial 
on  information  and  belief  Is  insufficient  1 
Enc.  PI.  &  Prae.  811;  Hanna  v.  Barker,  « 
Colo.  303;  Humphreys  v.  McCall,  0  Gal.  59, 
70  Am.  Dec.  621;  San  Francisco  Gas  Co.  v. 
City  of  San  Francisco,  Id.  453.  Thus,  if 
It  Is  avm'ed  that  acts  are  done  In  his  pres* 
ence,  a  denial  of  the  character  adverted  to 
Is  not  sufficient  Edwards  v.  Lent  8  How. 
Frae.  28.  No  error  was  committed  In  strik- 
ing out  this  denlaL  The  answer  denied 
that  said  estate  was  Indebted  to  Knight  In 
the  sum  of  $1,329,  or  In  any  sum;  and  as 
his  petition  for  the  removal  of  tbe  adminis- 
trator was  based  upon  his  claim  as  a  creditor 
of  the  estate,  the  denial  to  the  effect  that 
Knight  has  any  Interest  la  said  estate,  or  In 
the  proceeds  thereof,  or  the  disposition  made 
or  to  be  made  of  the  same.  Is  not  responsive 
to  any  averment  of  the  petition,  and  being 
a  repetition  of  a  preceding  denial  do  error 
was  committed  In  striking  It  out  The  arer^ 
ment  of  new  matter  in  the  answer  to  the 
efTect  that  Knight  had  performed  no  service 
for  the  estate  or  for  Hamakar  since  he  waa 
appointed  administrator  thereof,  and  that  the 
petitioner  has  no  claim  against  said  estate, 
except  as  above  stated.  Is  Immaterial,  for  It 
appears  from  the  petition  that  Hamakar  was 
appointed  administrator  In  September,  1894, 
whIleKnight's  claim  forattomey  fees  matured 
March  11, 18!)2;  and  as  no  Issue  existed  in  re- 
spect to  this  averment,  no  error  was  commit- 
ted In  striking  It  out  It  ts  maintained  that 
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the  evidence  falls  to  sbow  that  said  estate 
was  Indebted  to  Enlght.  'W'e  think  the  fol- 
lowing finding  of  the  county  court,  made 
July  12,  1892,  viz.  "that  said  claim  of  N.  B. 
Knight  for  services  and  expenses  as  attorney 
in  said  estate,  amounting  to  $1,329,  together 
with  Interest  th«reon  at  the  rate  of  8  per 
cent  per  annum  from  March  11,  1892,  Is  a 
legal  and  valid  claim  against  said  estate  fox 
expenses  of  administration,"— clearly  estah- 
JlBhes  a  claim  against  said  estate,  and  that 
until  the  order  based  thereon  is  set  aside, 
modified,  or  reversed,  the  estate  was  Indebted 
to  Knight  In  the  sum  so  specified. 

Considering  the  case  upon  the  merits,  the 
transcript  shows  that  Fred  H.  Mills,  the  for- 
mer administrator,  not  having  sold  any  of 
the  real  property  of  said  estate  under  the 
authority  delegated  March  11,  1892,  the  coun- 
'ty  court.  January  8,  1895,  In  pursuance  of 
Hamakar's  petition  therefor,  ordered  him  to 
■ell  said  property  at  public  auction  for  cash, 
payable  In  lawful  money  of  the  United  States 
upon  the  confirmation  of  the  sale.  Hama- 
kar's reiwrt  was  filed  on  May  4,  1895,  and 
shows  that  on  that  day.  In  pursuance  of  the 
atisT  of  said  court,  he  sold  at  public  auc- 
tion certain  real  propwty  of  said  estate  to 
Gamsey  for  the  sum  of  $3,440,  upon  the 
terms  prescribed,  receiving  therefor,  at  the 
time  of  sale,  20  per  cent  of  the  purchase 
price,  the  remalndor  to  be  paid  upon  the  con- 
firmation of  the  sale.  No  objection  to  said 
report  having  been  made,  the  court,  on  May 
7,  .1895,  ordered  the  sale  confirmed,  and  di- 
rected Hamakar  to  execute  and  deliver  a 
deed  conveying  said  real  property  to  the  pur- 
chaser upon  his  payment  of  the  full  pur- 
chase price.  It  Is  alleged  In  the  petition,  and 
not  denied  In  the  answer,  that  Hamakar  on 
Jnne  18,  1895,  executed  and  delivered  to 
Oamsey  a  deed  to  said  real  [ffoperty,  which 
deed  is  recorded  in  book  No.  9,  records  of 
deeds  of  said  county,  at  page  393  et  seq. 
The  answer  admits  "that  said  L.  T.  Gam- 
sey had  not  at  the  time  of  reporting  said 
sale,  paid  the  full  amount  of  his  said  bid, 
bat  denies  that  any  part  of  said  bid  re- 
mained unpaid  at  the  date  of  the  commence- 
ment of  this  proceeding,"  which  was  begun 
March  25,  1896.  by  filing  the  petition.  When 
It  is  remembered  that  20  per  cent  of  the 
purchase  price  was  paid  at  the  time  of  the 
sale,  and  that  the  deed  was  delivered  June 
18,  1895,  at  which  time  the  remainder  was 
payable,  the  denial  that  any  part  of  said  bid 
remained  unpaid  March  25, 1896,  would  seem 
to  be  an  admlBSlon  that  Gamsey  did  not  pay 
the  remainder  of  his  bid  opon  receiving  the 
deed.  John  F.  MIHo-,  a  witness  for  the  peti- 
tioner, testlfletl  that  Hamakar,  at  Klamath 
Falls.  In  said  conntr,  on  November  28,  1895, 
stated  In  his  presence,  and  in  the  presence 
of  others,  that  be  was  going  to  San  Fran> 
Cisco,  and  upon  his  return  would  pay  the 
money,  which  was  In  bis  bands  on  account  of 
the  sale  of  said  property,  to  the  parties  to 
vhom  It  was  due.  The  petitioner,  aa  a  wit* 


ness  In  his  own  behalf,  testified  that  on  the 
occasion  referred  to  by  Miller,  Hamakar  said 
In  their  presence,  referring  to  the  money  due 
from  Gamsey  on  his  purchase  of  said  prop- 
erty, that  when  he  went  below,  meaning  to 
San  Francisco,  Cal.,  he  would  make  them 
agree  to  pay  this  money  over,  and  that  upon 
his  retum  he,  in  answer  to  the  Inquiry,  "Why 
didn't  you  have  Gamsey  pay  that  money  in?" 
said,  "No,  they  wouldn't  pay  It  over, "—-and 
he  did  not  believe  they  had  any  money  to  pay 
over.  That  Hamakar  having  gone  to  San 
Francisco,  Knight  sent  him  a  telegraphic 
message  Febmary  3,  1896,  requesting  him  to 
deposit  with  a  firm  In  that  city  $600  on  ac- 
count of  the  attorney  fee  claimed  by  him, 
and  on  the  same  day  received  from  him  a 
message  as  follows:  "Cannot;  no  money 
here  yet."  John  S.  Orr,  a  witness  for  peti- 
tioner, testified  that  about  March  6,  1896, 
Hamakar,  In  answer  to  the  question  whether 
Gamsey  had  paid  him  the  money  due  on  ac- 
count of  the  purchase  of  said  land,  said  "No." 
Hamakar  was  present  at  the  trial,  but  did 
not  become  a  witness  In  his  own  behalf  so 
as  to  deny  the  declarations  so  imputed  to 
him  In  respect  to  hts  failure  to  collect  the 
money  due  from  Gamsey.  In  our  opinion 
be  neglected  his  tmst  by  failing  to  comply 
with  the  order  of  the  county  court.  In  deliv- 
ering -the  deed  to  Garnsey  without  having 
received  the  remainder  of  the  purchase  price, 
and,  this  being  so.  the  decree  of  the  circuit 
court  from  which  this  appeal  was  taken  is 
afflnaed. 


(«>  Or.  333) 

SINGER  MFG.  00.  v.  DRIVER,  Shenff. 

(Supreme  Court  of  Oregon.  Jan.  ^  1902.) 

ArTACHMENT— CLAIMANT  OP  PROPBRTT— TRI- 
AL. OF  -nTLB-WITHDRAWAL  OF  £XAIH— 
SALB  BT  OFFICER— ACTION  FOB  CmVBIl- 
SION-ESTOPPBL. 

1.  Under  Hill's  Ann.  Laws,  S  288,  when  any 
person  other  than  the  defendant  In  execution 
shall  have  claimed  any  property  taken  there- 
under, and  a  jury  shall  have  t>een  summoned  to 
try  the  question  of  title,  the  claimant  may,  at 
any  time  before  the  retiring  of  the  jury,  with- 
draw his  claim,  whereupon  the  trial  shall  pro- 
ceed no  further.  Held  that  where  a  claimant 
withdraws  his  claim  before  the  retiring  of  the 
jury,  a  verdict  that  the  property  belonged  to 
the  defendant  in  execution  is  of  no  etfect,  and 
the  claimant  is  not  estopped  from  sning  the  of- 
ficer for  a  conversion. 

2.  Where  one  claimed  goo^  takm  under  at- 
tachment, hut  withdrew  Us  clahn  before  the 
retiring  of  the  jury,  and  sued  the  oflScer  for 
conversion,  and  it  appeared  there  had  been  a 
sale  under  the  attachment,  but  not  whether  the 
suit  was  commenced  before  sale,  it  would  be 
presumed,  on  a  motion  by  defendant  for  judg- 
ment on  the  pleadings,  that  the  suit  was  com- 
menced before  the  sale. 

Appeal  from  circuit  court,  Multnomah 
county;  Alfred  F.  Sears,  Jr.,  Judge. 

Action  by  the  Singer  Manufacturing  Com- 
pany against  T.  J.  Driver,  sheriff  of  the 
county  of  Wasco>,  From  a  Judgment  In  favor 
of  defeiBdant,  ^alntlff  appeals.  Bemved. 
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This  te  an  action  of.  trover.  The  com- 
plaint alleges,  In  substance,  that  on  the  18th 
day  of  March,  1897,  the  plaintiff  was  the 
owner  and  In  the  lawful  possession  of  two 
Singer  sewing  machines,  of  the  value  of 
$70  each,  which  the  defendant,  as  sheriff, 
wrongfully,  unlawfully,  and  forcibly  took 
possession  of  and  converted  to  his  own  use, 
to  i^intifTs  damage  \n  the  sum  of  $140. 
The  answer  denies  all  the  maiterlal  allega- 
tions of  the  complaint,  and  for  an  afl^ma- 
tlve  defense  avers  that  one  J.  A.  Simms 
was  the  owner  and  in  possesion  of  the  ma- 
chines mentioned.  In  the  complaint,  and  that, 
on  the  17th  day  of  March,  1897,  Jones  & 
Krlbs,  as  partners,  commenced  an  action  in 
the  circuit  court  for  Wasco  county  against 
Simms  to  recover  money,  and  caused  a  writ 
of  attachment  to  be  issued  and  placed  In  the 
hands  of  defendant,  who,  by  virtue  thereof, 
attached  the  property  referred  to;  that  there- 
after, on  March  29th,  Jones  &  Krlbs  recov- 
ered Judgment  against  Simms,  and  an  order 
for  the  sale  of  the  attached  property,  and, 
in  pursuance  of  an  execution  regularly  is- 
sued on  the  Judgment,  the  machines  were 
advertised  and  sold  at  public  auction  in  the 
manner  provided  by  law  to  one  W.  C.  Bar- 
rel! for  the  sum  of  $25  each;  that  after  the 
attachment  and  on  the  19th  of  March,  the 
plaintiff  notifled  the  defendant  in  i^^Itlng 
that  it  was  the  owner  and  entitled  to  tho 
possession  of  the  machines;  that  thereafter, 
on  the  8th  day  of  April,  1807,  the  defendant 
after  notice  to  the  plaintiff  and  to  Jones  & 
Krlbfl,  summoned  a  Jury  1»  try  the  validity 
of  such  claim,  which,  after  hearing  the  evi- 
dence, found  that  the  property  belonged  to 
Sli^ms;  that  by  reason  of  such  proceedings 
and  verdict  the  plaintiff  is  estopped  from 
bringing  or  maintaining  the  present  action. 
A  reply  put  in  Issue  the  new  matter  set  up 
In  the  answer,  and,  as  a  further  and  sepa- 
rate reply,  alleged.  In  substance,  that  before 
the  allied  trial  before  the  sheriff's  jury 
was  bad,  the  plaintiff  withdlrew  the  claim  to 
the  property  it  had  theretofore  made  to  the 
sheriff.  A  motion  for  Judgment  on  the  plead- 
ings was  sustained  in  the  court  below,  and 
a  Judgment  rendered  against  the  plaintiff, 
from  which  It  appeals. 

Jotui  H.  Woodward,  for  appellant 

BEAN,  C.  J.  (after  stating  the  facts). 
There  Is  no  appearance  or  brief  for  the  de- 
fendant, but  we  are  advised  that  In  the  opin- 
ion of  the  court  below  the  plaintiff  could  not 
maintain  this  action  because  it  withdrew  its 
claim  to  the  property  before  the  trial  by  the 
sheriff's  Jury.  Such  withdrawal  Is  not  plead- 
ed as  a  defense,  nor  are  any  facts  alleged 
that  would  constitute  an  estoppel,  except 
the  verdict  which,  under  the  allegations  of 
the  reply,  is  of  no  validity,  because  the 
claim  was  withdrawn  before  the  Jury  re- 
tired; UiU's  Ann.  Laws  Or.  S  288.  There  is 
no  allegation  In  the  pleadings  as  to  the  time 


of  sale  of  the  property  by  the  sheriff,  and 
for  the  purpose  of  the  motion  for  Judgment 
on  the  pleadings  it  must  be  assumed  that 
this  action  was  commenced  before  such  sale. 
The  single  question,  therefore,  is  whether 
the  mere  withdrawal  of  a  claim  made  by  a 
third  person  to  property  seized  by  a  sheriff 
under  a  writ  of  attachment  or  executloa 
operates  as  a  bar  to  an  action  brought  by 
the  claimant  prior  to  the  sale  against  the 
sheriff  to  recover  possession  of  the  attached 
property  or  Its  value.  This  question  was 
considered  by  the  court  in  Iron  Works  v.  Ed- 
wards, 27  Or.  603,  36  Pac.  22,  39  Pac.  403, 
and  it  was  there  said:  "We  see  no  reason 
why  such  withdrawal  should  work  an  estop- 
pel as  against  the  claimant  In  favor  of  the 
sheriff,  or  any  other  party,  if  action  should 
be  instituted  at  once,  or  before  sale  of  the 
property."  By  the  notice  in  writing  the* 
claimant  becomes  an  actor,  and  thereby  vests 
the  sheriff  with  the  right  to  protect  himself 
by  the  verdict  of  the  sheriff's  Jury  against 
an  action  by  the  plaintiff  in  the  writ,  if  it  is 
in  favor  of  the  claimant  as  well  as  one 
brought  by  the  claimant  if  against  him,  and 
he  can  only  be  denied  this  right  by  the  with- 
drawal of  the  claim.  But  when  the  claim 
is  withdrawn  the  statute  declares  that  *'the 
trial  shall  proceed  no  further"  (Hill's  Ann. 
Laws  Or.  8  288),  and  thereafter  the  matter 
stands  as  if  no  claim  had  be<Hi  made,  unless 
some  subsequent  act  of  the  sheriff,  relying 
on  the  faith  of  such  withdrawal,  when  prop- 
erly pleaded,  constitutes  estoppel.  As  no  es- 
toppel Is  pleaded  In  this  case,  we  are  of  the 
opinion  that  the  Judgment  must  be  revelled* 
and  II  Is  so  ordered. 


(«  Or.  838) 

DAVENPORT  v.  DOSE. 

(Supreme  Court  of  Oregon.    Jan.  6,  1902.) 

(MOTION   TO  NONSUIT— OT-FECT— WAIVER  OF 
COUNTEHCLAIMt-PLBADINa— ADMISSIONS. 

1.  A  motion  to  nonsuit  for  insafflciency  of 
evidence  does  not  amount  to  an  admission  by 
defendant  that  a  counterclaim  set  up  by  him 
is  without  merit. 

2.  Hill's  Ann.  Laws,  8  94,  provides  that  ev- 
ery material  allegation  of  the  complaint  not 
denied  by  the  answer  shall  be  taken  as  true. 
Plaintiff  alleged  that  he  was  employed  to  ship 
m\n  for  defendant  and  sned  for  commissions. 
The  answer  denied  the  allegations  of  the  com- 
plaint, "except  as  hereinafter  stated";  alleged 
that  plaintiff  was  employed  to  ship  Brain;  con- 
ceded that  8  certain  sum  was  due  him  as  com- 
missions; and  set  np  a  counterclaim.  It  fur- 
ther averred  that  "the  agreement  motioned 

•  •  •  Is  the  same  pretended  agreement  men- 
tioned in  plaintiff's  complaint  and  the  oats 

*  *  *  are  the  same  identical  oats  referred 
to  in  idaintlff*s  complaint"  HM  error  to 
grant  a  nonsuit  plaintiff's  claim  b»ng  admit- 
ted by  the  answer,  and  evidence  In  its  support 
being  unnecesfsary. 

Appeal  from  circuit  cowrt,  Marion  county; 
Geo.  H.  Burnett,  Judge. 

Action  by  L.  J.  Davenport  against  Fred 
Dose.  From  a  Judgment  reversing  a  Jus- 
tice's Judgment  for  phiintlC^  plaintiff  ap- 
peals. Reversed. 
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This  action  was  commenced  In  the  jus- 
tice's court  of  Salem  dlati'lct,  Marlon  comity, 
to  recover  a  balance  due  for  the  aileged 
baodllng  and  shipping  10,950  bushels  of  oats 
for  the  defendant,  for  which  he  prrau- 
Ised  to  pay  plaintiff  a  commission  of  ou&- 
half  cent  per  bushel,  or  the  sum  of  ¥54.73, 
upon  account  of  wlilch  he  paid  flC,  leaving 
due  and  unpaid  the  sum  of  $3&.7G,  for  which 
judgment  Is  demanded.  The  answer,  hav- 
ing dented  the  material  allegatltms  of  the 
compUlut,  "except  as  hereinafter  stated," 
averred,  as  a  separate  defense  and  counter- 
clalm,  that  defendant  employed  plaintiff, 
agreeing  to  pay  falm  said  commission  for 
all  tbe  oats  that  he  might  purchase,  weigh, 
and  ship  for  him;  that,  In  pursuance  of 
such  agreement,  plaintiff  purchased,  weigh- 
ed, and  shipped  10,413  bushels,  and  no  mwe; 
that  plaintiff  wrongfully  represented  to  de* 
fendant  that  he  had  purchased  10,651  bush- 
els  and  18  pounds  of  oats,  and  the  defend- 
ant, believing  such  representations  to  be 
true,  and  relying  thereon,  paid  to  persona 
from  whom  he  represented  that  he  had 
made  such  purchases,  the  full  price  for  the 
qoantity  so  represented,  thereby  paying 
171.4U  for  oats  which  he  never  received; 
that  he  paid  plaintiff  said  sum  of  $15  before 
he  discovered  that  he  had  not  purchased, 
weighed,  or  shli^Kd  the  quantity  so  repre- 
sented: that  the  agreement  and  tbe  oats 
mentioned  in  the  separate  answer  and  coun- 
terclaim are  the  same  pretended  contract 
and  the  Identical  grain  referred  to  In  the 
complaint  as  the  foundation  of  the  pretend- 
ed cause  of  action.  The  answ^  demands 
jwlgments  In  the  sum  of  ^.33.  The  reply 
harlng  put  In  issue  the  allegations  of  new 
matter  in  the  answer,  a  trial  was  had,  re- 
sulting In  a  judgment  for  plaintiff  In  the 
snm  demanded,  from  which  the  defendant 
appealed  to  the  circuit  court  for  said  coun- 
ty, and  at  the  trial  therein  the  defendant 
moved  for  a  judgment  of  nonsuit,  where- 
nptoi  the  plaintiff  moved  for  a  Judgment  on 
the  pleadings,  but  the  former  motion  hav- 
ing been  granted,  and  the  latter  denied,  the 
action  was  dismissed,  and  the  idalntlfl  ap- 
peals to  this  court. 

B.  F.  Bonham  and  Carey  F.  Martin,  for 
appellant  John  A.  Carson  and  Lwlng  K. 
Adun^  for  respondent. 

MOORE,  J.  (after  stating  the  facts). 
It  Is  contended  plaintiff's  counsel  that 
the  defendant,  having  moved  for  a  juilgment 
ot  nonsuit,  thereby  waived  his  alleged  coun- 
terclalni,  and  entitled  plaintiff  to  a  judg- 
ment on  the  pleadings  for  the  sum  of  $37.07, 
admitted  by  the  answer  to  be  due  him.  It 
voold  appear  from  the  abstract  upon  which 
this  cause  was  tried  that  the  [riaintlff.  In  the 
eoort  below,  offered  no  evidence  In  support 
pf  his  cause  of  action.  This  Inference  Is 
deduced  from  the  following  motion.  Inter- 
posed in  the  trial  court,  tIz.:   "Now  eomes 
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the  defendant,  and  moves  the  court  for  a 
Judgment  of  nonsuit,  iqwu  the  ground  that 
tbe  plaintiff  has  failed  to  prove  a  cause 
sufficient  fi}  be  submitted  to  tbe  jury,  and 
upon  the  further  groimd  that  plaintiff  has 
entirely  failed  to  produce  any  evidence  what- 
ever." At  the  same  time  the  following  mo- 
tion was  filed:  "This  13th  day  of  Febru- 
ary, 1900,  comes  plaintiff  above  named  by 
Lis  attorneys,  Bonham,  Jeffrey  &  Martin, 
and  moves  the  court  tor  judgment  upon  the 
pleadings  herein  for  the  sum  of  $37.07,  and 
for  costs  and  disbursements."  In  Wood  t. 
Ramond.  42  Gal.  643,  It  was  held  that  a 
nonsuit  granted  on  motion  of  the  defendant 
is  equivalent  In  Its  operation  to  a  dismissal 
of  tbe  action  with  the  consent  of  tbe  de- 
fendant, even  though  he  set  up  new  matter 
and  asbed  for  affirmative  relief  in  his  an- 
swer. Plaintiff's  counsel  rely  upon  the  case 
adverted  to  In  support  of  their  motion  for  a 
judgment  on  tbe  pleadings.  But  whatever 
the  rule  may  be,  we  do  not  think  defend- 
ant, by  moving  for  a  Judgment  of  nonsuit, 
thereby  admitted  that  his  counterclaim  was 
without  merit.  In  our  opinion,  the  motion 
for  the  Judgment  of  nonsuit,  In  effect,  pre- 
sented the  question  upon  whom  the  burden 
of  proof  was  Imposed.  The  complaint  al- 
leges that  the  plaintiff  was  employed  to  han- 
dle and  ship  grain.  The  answer  denies  this 
averment,  "except  as  hereinafter  stated," 
and  affirmatively  alleges  that  he  was  em- 
ployed to  "buy,  weigh,  and  ship  oats,"  and 
this  averment  Is  not  denied  In  the  reply. 
The  answer  also  contains  the  following 
averment:  "That  the  agreement  mentioned 
in  this  further  and  separate  answer  and 
counterclaim  is  the  same  pretended  agree- 
ment mentioned  in  plaintiff's  complaint,  and 
tbe  oats  mentioned  and  described  In  this 
further  and  separate  answer  and  counter- 
claim are  the  same  Identical  oats  referred  to 
In  plaintiff's  complaint,  and  this  counter- 
claim Is  based  upon  and  arises  out  of  tbe 
same  iuatteni  set  forth  In  the  plaintiff's 
complaint  as  the  foundation  of  his  pretend- 
ed cause  of  action  against  this  defendant" 
AVe  think  there  can  be  no  controversy  about 
the  identity  of  tbe  contract  set  out  In  the 
answer  and  admitted  by  tbe  reply.  The  an- 
swer concedes  that  there  was  due  the  plain- 
tiff the  sum  of  f37.07,  but  seelu  to  prevent 
the  recovery  of  any  sum  by  the  counterclaim 
of  $71.40  for  damages  resulting  from  al- 
l^lEed  undoiwelght  of  grain.  Tbe  plaintiff,  by 
neglecting  to  offer  any  OTtdence,  accepted 
the  averments  of  the  answer,  whereby  the 
burden  of  proof  shifted  to  the  defendant  to 
establish  his  counterclaim  as  an  offset  there- 
to. In  our  opinion,  tlie  court  erred  In  grant- 
ing the  nonsnit  for,  there  being  no  Issue  in 
respect  to  the  sum  admitted  to  be  due  by 
tbe  answer,  there  was  no  necessity  of  in- 
troducing any  evidence  in  support  tho'eof. 
Hill's  Ann.  Laws  Or.  (  94;  Landers  v.  Bol- 
ton, 26  Cal.  393;  Lilllenthal  t.  Anderson,  I 
Idaho,  673^  But  we  do  not  think  the  plaln- 
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tiff  was  entitled  to  a  jad^rment  opon  the 
pleadings,  nor  bellere  tbat  the  defendant 
conceded  tbe  loTalldity  of  bis  counterclaim. 
For  these  reasons  the  Judsment  Is  reversed 
and  ft  new  trial  ordered. 


(SO  Hont  224) 

STATE]  ex  reL  HBALT  T.  DISTRICT 

COURT  OF  SECOND  JUDICIAL 

DISTRICT  et  al. 

(Snprane  Comt  of  Montana.  Jan.  18,  1902.) 

WBIT  OP  RBnriBW— APPLICATION^-COPT  OF 
ORDER— RULBS. 

Where  an  affldarit  applTing  fOr  a  writ  of 
review  does  not  set  forth  a  copy  of  tbe  order 
complained  of,  aa  required  by  rale  2  of  tbe  aa- 
preme  conrt,  nor  state  anj  reason  for  such  Don* 
compliance,  the  application  will  be  denied. 

Application  for  vrlt  of  review  by  the  state 
ot  Montana,  on  relation  of  J.  B.  Healy, 
against  the  dlatrlct  court  of  the  Second  Jtt 
dlclal  district  and  William  Clancy*  Judge 
thereof.  Denied. 

J.  B.  Healy,  In  jatK  per. 

PER  CURIAM.  Application  for  writ  of  re- 
view. Writ  deiUed  for  tbie  reasmi  that  the 
affidavit  upon  irhlch  the  application  Is  made 
neltiiw  sets  f<nth  a  copy  of  tiie  order  com* 
plained  ot,  as  reqnlred  1^  mbdlvlslon  S  of 
mle  2  of  the  Mes  of  this  court,  nor  states 
any  reaa<m  for  audi  noncompllancek  Denied. 


(36  Uimt.  m) 
LABGBY  T.  ICANTLB  (OWSLBY,  Inler> 
VMier). 

(Sapreme  Conrt  of  Montana.  Jan.  18;  1902.) 

TRIAL— INSTRUCTIOMS—OBNSaAI.  CHAROtt. 

Wbere  requested  Instmctlons  are  snfflclen^ 
ly  oorered  by  the  gennal  duurgSk  It  la  not  emr 
to  refuse  them. 

Appeal  fnun  district  court,  SUTcr  Bow 
county;  J.  J.  Ut^tton,  Jndge. 

Action  by  P.  A.  Largey  against  Lee  Uau- 
tlch  defiant,  and  WUllam  Owsi^.  ister- 
vmer.  From  a  judgment  for  defendant  and 
from  orders  denying  a  new  trial,  plaintiff  and 
Intervener  appeaL  Affirmed. 

F.  T.  McBrlde  and  J.  W.  Cotter,  for  appel- 
lants. Roote  &  Clark,  for  respcmdent. 

UILBURK,  J.  This  action  was  commen- 
ced by  the  plaJntlff  against  the  defendant  to 
recover  tbe  sum  of  (16,000,  alleged  to  have 
been  received  by  defendant  for  the  use  and 
beneflt  of  plaintiff,  for  that  a  certain  min- 
ing claim,  called  "Britannia."  and  held  In 
tbe  name  of  tbe  defendant,  was  tbe  com- 
mon property  of  the  plaintiff  and  the  de- 
fendant and  was  sold  by  defendant  for  tbe 
mm  of  $30,000;  tbe  plaintiff  having  folly 
paid  all  charges  and  expenses  owing  by  htm 
for  developing  the  claim,  etc  By  leave  ot 
court  one  Owsley  Intervened,  and  claimed 
for  himself  the  said  sum  of  115,000,  for  that 
h«  was  tbe  owner  of  tbe  undivided  <me-half 


interest  In  tbe  said  Britannia  claim.  De- 
fendant denied  that  eltber  owned  any  inter* 
est  In  the  proper^,  or  had  any  interest  in 
the  proceeds  of  the  sale.  The  Jnry  fonnd  all 
the  issues  In  favor  of  the  defendant,  and 
judgment  was  entered  accordingly.  Tbe 
plaintiff  and  the  intervener  sev«ally  appeal- 
ed from  the  judgment,  and  from  an  order 
denying  tbeir  motions  for  a  new  trfaL 

The  plaintiff  argues  his  appeal  upon  tbe 
all^^ed  error  of  the  court  in  giving  certain 
instmctlons  and  In  refnsing  others.  Tbe  In- 
tervener does  the  like,  adding  that  the  court 
erred  in  ovexrnllng  his  objection  to  a  certain 
qneatlon  aAed  by  defendant  ot  a  witness 
named  Allport  We  find  nothing  prejudicial 
to  either  tbe  plaintiff  or  tbe  Intervener  in 
these  matters.  Tbe  instructions  given  and 
comidalned  of  are  not  all  v^  clear,  bnt 
were  such  as  could  be  easily  understood 
when  read  In  connection  with  the  rest  of  tbe 
charge;  and  those  refused,  so  far  as  they 
stated  tbe  law,  were  sufflclentiy  covered  by 
those  given.  We  find  no  substantial  error 
to  the  prejudice  of  tithw  tbe  plalntlfl  or  ttie 
intervener. 

Tbe  order  denying  the  motions  for  a  new 
trial  and  the  Judgment  are  afflnned.  Af- 
Armed. 

BRANTLT,  a  J.,  and  PIGOTT,  J.,  con- 
eor. 

m  Mont.  227)  * 

WTHAN  et  aL  T.  JESSES  ct  aL 

(Supreme  Court  of  Montana.   Jan.  8,  1002.) 

FRAUDULENT  GONVBTANCS8-A0TION  TO  SET 
ASIDB  —  OOMPLAINT  —  CREDITOR  —  USN  — 
DKSCRlPTION-MOrnON  FOR  NEW  TRIAL.— DB- 
LAY— AMBNDHENT. 

1.  Where,  in  an  action  to  set  aside  a  oonv^- 
ance  of  both  real  and  personal  property  as 
fraudulent  toward  creditors,  tbe  complaint  does 
not  show  that  plaintiff  has  a  Den  on  snch 
property.  It  tails  to  state  a  cause  of  action 
for  such  rell^  and  an  objection  to  tlie  ad- 
mission ot  any  evidence  thereandw  should  be 
suFtaloed. 

2.  Uadw  Cooop.  St.  1887,  Code  av.  Proc.  | 
186,  and  Code  Civ.  Proc.  I  1218,  proTidlng  that 
an  attachment  or  execution  levy  on  personal 
property  capable  of  manual  delivery  sball  t>e  by 
taklnc  ft  Into  custody,  the  samlshment  of  the 
fraudulent  vendee  of  tbe  stock  of  merchandise 
of  a  judgment  debtor  by  tbe  Jndrment  creditor 
does  not  create  a  lien  on  snch  merchsndlse. 

it.  Wbei*e,  in  ao  action  by  a  judgmeut  cred- 
itor to  set  aside  an  assifnimeat  by  tbe  debtor 
of  real  estate  as  fraudulent  aa  to  plaintiff,  the 
complaint  fails  to  give  the  location  of  such 
real  estate  or  any  description  thereof,  other 
than  tbat  it  does  uot  exceed  a  specified  vaJne. 
an  objection  to  the  admission  of  any  evidence 
should  be  sustained;  the  eomirtalnt  falling  to 
disclose  a  1I«  In  favor  ot  the  judgment  cred- 
itor. 

4.  Under  Code  av.  Pcoe.  |  1197,  ^vlding 
that  a  judgment  becomes  a  lien  on  realty  from 
the  time  it  Is  docketed,  a  complaint  by  a  judg- 
ment creditor  to  set  aside  his  debtor's  couTcy- 
ance  of  realty  as  fraudulent,  which  does  not 
sllege  the  docketing  of  the  creditor's  judgmenti 
is  iDsuBlcient 

6.  Under  Code  Ov.  Proc  I  1174,  proridtng 
that  a  motion  for  new  trial  may  lie  brought  to 
a  hearing  mi  motion  ot  either  party,  the  delay 
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of  I  party  In  bringing  his  motion  for  new  trial 
to  a  bearing  is  not  ground  for  denying  the  mo- 

tiOD. 

Q.  'VV'bere,  in  an  action  hj  a  judgment  cred< 
itor  to  set  aaide  a  fraudulent  conveyance  by 
the  debtor,  a  jodgment  for  plaintiff  is  reversed 
because  o£  the  insufflciency  of  the  complaint, 
the  trial  court  should  permit  plaintiff  to  amend. 

Appeal  from  district  court,  Cascade  couii' 
Xj;  J.  B.  Leslie,  Judge. 

Action  by  O.  C.  Wyman  and  others  against 
Andrew  Jensen  and  another.  From  a  Judg- 
ment for  plaintifls,  and  from  an  order  deny- 
ing a  new  trial,  defendants  appeaL  Revers- 
ed. 

Bansom  Cooper  and  Lyter  &  Gormley,  for 
appdlants.  Sanders  &  Sanders  and  Brady 
ft  Frerautn,  for  reapondents. 

HENBT.  District  Jndge.  Tbla  action  was 
hisatnted  by  respondoits  to  set  aside  and 
bare  declared  Told  a  certeln  deed  of  as- 
signment made  vndw  the  genoral  asslgnm^ 
laws  of  this  state,  wherein  the  appellant  An- 
drew Jenaen  purported  to  convey  to  Charles 
T.  Hon,  assignee  for  the  benefit  of  his  cred- 
itors, all  the  lands,  goods,  chattels,  accounts, 
notes,  books  of  accounts,  and  demands  ot 
emy  description  beloi^ring  to  the  said  'as- 
signor,  and  which  said  projierty  or  the  pro- 
ceeds therefrom  was  at  the  time  of  tbe  com- 
menconent  of  this  action  In  the  possession 
of  F.  P.  Atkinson,  the  successor  of  said  Hull 
as  assignee;  said  Hull  having  died  on  the 
1st  dAy  <rf  May.  ^807.  On  th^  aoth  day  of 
Decemba,  1897,  the  cause  came  on  r^^ar- 
ly  for  trial  before  a  Jury,  and  upon  the  In- 
trodnctlon  of  erldence  by  plaintiffs  (respond- 
ents) the  defendants  (appellants)  objected  to 
the  Introduction  ot  any  erld^ice  on  the  part 
of  the  plaintiffs,  for  the  reason  "that  the 
ctHQidalnt  did  not  state  facta  snfficlent  to 
constltnte  a  cause  of  action,  In  that  no  eq- 
uity was  stated  In  said  complaint."  This 
objection  was  by  the  comrt  oT«mled,  and 
snhsequentiy  the  court  made  an  order  of  ref- 
eroic^  and  the  cause  was  soit  to  a  referee, 
wtth  dhrections  to  bear  the  testimony  and  to 
find  npon  the  questims  of  fact,  to  make  con- 
dustons  ot  law,  and  r^rt  the  same,  to* 
gethw  with  a  Jndgmat  In  the  case.  There- 
after tiie  referee  made  bta  findings  of  fact 
and  conclusions  of  law,  and  reported  the 
Mine  to  the  court,  together  with  a  decree  de- 
dartaig  said  deed 'of  ass^ment  void,  as 
baring  been  made  by  the  said  Jensen  with 
the  intent  to  Cheat,  delay,  and  defraud  his 
creditors,  and  particularly  the  plaintiffs  her^ 
Ifi,  and  directing  the  said  Atkinson,  assignee, 
to  pay  the  plaintiffs  out  of  the  trust  fund 
tai  his  hands  the  sma  of  94,112.68,  with  in- 
terest thereon  at  llie  rate  of  10  per  c^t.  per 
annom.  This  decree  was  signed  by  the  court 
on  the  15th  day  ot  January,  1898.  Thereaft- 
er the  defendants  made  a  moUim  tor  a  new 
trial,  which  was  subsequently  overruled  b; 
the  court,  and  from  the  Judgment  and  order 
overruling  the  said  motion  these  appeals  are 
pnweented. 


Did  the  trial  court  err  In  orerrallng  de- 
fendants' objection  to  the  Introduction  of 
evidence?  In  an  appeal  to  a  court  of  equity 
it  is  Indlspaisable  that  the  all^ations  of  the 
bill  be  clear  and  exact  in  the  statement  of 
all  material  facts  constituting  the  plaintiffs 
cause  of  action.  It  should  show  with  rea- 
sonable certainty  the  rights  of  the  plaintiff, 
the  mannK'  in  which  he  Is  injured,  as  well 
as  the  material  circumstances  of  the  tlme^ 
place,  manner,  and  other  Incidents,— the  par- 
ticulars. In  other  words,— attending  the  alleg- 
ed fraud  because  ot  which  he  seeks  the  as- 
sistance of  the  court;  and  in  actions  of  this 
character  It  is  essential  that  it  disclose  a  lien 
upon  the  property  sought  to  be  subjected  to 
the  payment  of  plalntlfTs  demand.  The  gen- 
eral credltw  Is  In  no  position,  merely  be- 
cause he  Is  a  creditor,  to  assaU  an  alleged 
fraudulent  sale  by  the  debtor;  and,  If  he 
seek  the  aid  of  a  court  of  equity  to  enforce 
his  rights,  it  must  clearly  appear  that  he  has 
placed  himself  In  a  position  to  have  the 
court  enf<»^  his  rights  In  subjecting  the 
particular  property  to  the  payment  of  his 
demands  by  the  removal  of  obstacles  fraud- 
ulentfy  Interposed,  and  that  he  Is  remedfles^ 
in  collecting  his  Just  claims  in  a  court  of  law. 
While  some  of  the  authorities  go  to  the  ex- . 
tent  ot  holding  that  an  attachment  lien  will 
not  support  a  credltors'-blll  before  Judgment 
Is  obta^ied,  yet  It  Is  a  necessary  condition 
precedrait  to  the  right  to  be  heard  In  a  court 
of  equity  that  he  have  a  lien,  and  that  fact 
must  ap]>«ir  tvom  his  bill.  Among  text  writ- 
ers, as  well  as  in  the  decisions  <tf  courts, 
there  te  a  gen»al  unanlml^  of  (pinion  as 
to  the  attitude  to  be  assumed  by  a  creditor 
in  pursuit  of  the  property  of  his  debtor, 
which  he  idleges  has  been  fraudulentiy 
placed  beyond  his  reach.  All  cases  ot  this 
charact^  proceed  upon  the  wdl-settied  i;ffln- 
clple  that  the  Ju^ment  creditor,  before  he 
seeks  the  aid  of  a  court  of  equity  and  so- 
licit its  assistance  tn  enforcing  his  remedy 
by  removing  obstructions  from  his  path,  has 
complied  with  the  essential  requisite  of  hav- 
ing first  secured  a  lieu  upon  the  specific  prop^ 
erty  th&t  be  seeks  to  have  subjected  to  the 
payment  of  his  Judgment  Before  coming 
Into  equity  be  must  exhaust  his  legal  ron- 
edy.  Briefly  stated,  the  well-settied  doctrine 
almost  imlversaUy  adopted  by  the  fionrts  Is: 
The  credltw  muii^  first  have  established  bis 
charge  or  Hen  upon  the  property  of  his  debt- 
or. ITnlesB  be  has  done  so,  a  court  of  chan- 
cery will  afford  Um  no  rdlef,  and  he  has  no 
right  to  question  his  debtor's  dlE^KMdtion  ot 
It  Bump,  ITraud.  Gonv.  |  636,  states  the 
doctrine  In  cases  of  this  cbar^ter  as  tcA' 
lows:  "A  fraudulent  transfer  ts  valid  against 
all  persons,  except  tiiose  who  proceed  to  ap- 
prc^rlate  tbe  property  due  course  ot  law 
to  the  aatlstaction  of  the  creditor's  debts. 
As  It  is  valid  against  a  slm^e  contract  cred- 
itor, such  creditor  cannot  ask  the  aid  of  a 
court  of  equity  to  set  aside  the  transfer;  for 
It  does  not  Interfere  with  his  rights.  Bqulty 
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has  Jurisdiction  of  frand,  but  It  does  not  col- 
lect debts.  A  creditor  mast  establlali  bis 
demand  at  law,  and  obtain  a  Hen  upon  the 
property,  before  the  transfer  Interferes  with 
his  rights,  or  he  has  any  title  to  claim  relief 
in  equity.  No  creditor  can  be  said  to  be  de> 
layed,  hindered,  or  defrauded  by  any  convey- 
ance until  some  property  out  of  which  be 
baa  a  specific  right  to  be  satisfied  is  with- 
drawn from  his  reach  by  a  fraudulent  con- 
veyance." In  Westbelmer  t.  Goodlclnd,  24 
Mont  80,  60  Pac.  813,  the  learned  Justice  de- 
livering the  opinion  of  the  court  uses  the  fol- 
lowing language:  "Ajb  soon,  however,  as  he 
[the  creditor]  acquires  a  lien  upon  the  spe- 
cific pn/perty  which  .was  the  sdbject  of  the 
sale,  his  status  Is  that  of  one  who  has 
brought  blmself.  If  the  expression  may  be 
used.  Into  privity  with  the  property,  and 
courts  of  law  will  then  afford  relief.  After 
the  exhaustion  of  legal  remedies,  the  extraor- 
dinary Jurisdiction  of  chancery  may  be  in- 
voked, either  to  reach  assets  which  cannot 
be  seized  under  a  writ  of  execution  or  to  re* 
move  a  cloud  upon  tlie  title  to,  or  an  ob- 
struction standing  in  the  way  of  l^al  process 
against  the  property,  which.  If  not  removed, 
may  prevent  a  sale  at  a  fair  price.  But  in 
any  case,  and  in  all  cases,  whether  the  re- 
lief sought  be  legal  or  equitable,  the  creditor 
or  other  person  who,  as  plalntltt  or  defend- 
ant would  avoid  a  sale  or  transfer  for  the 
reason  that  It  was  made  with  Int^t  to  de- 
fraud him  of  his  demands,  must  have  a  lien 
or  charge  upon,  or  an  Interest  In,  the  particu- 
lar property  which  he  desires  to  have  sub- 
jected to  the  payment  of  his  claim.  As  to  the 
general  creditor,  such  a  sale  Is  voidable.  In 
the  sense  that  when  he  shall  have  acquired  a 
Hen  upon  the  property  affected,  but  not  be- 
fore, the  sale  becomes  Inoperative  as  to  him. 
not  only  from  the  date  the  lien  was  Imposed, 
but  8b  initio." 

Did  the  plaintiffs  In  this  case  bring  them- 
selves wlthlu  the  rule  we  have  stated  by  first 
securing  a  lien  upon  the  property  In  the  hands 
of  the  assignee?  Among  the  many  aUega- 
tions  of  the  complaint  it  Is  averred  that  on 
the  4th  day  of  March,  1897,  In  an  action  at 
law,  the  plaintiffs  recovered  Judgment  against 
the  defendant  Andrew  Jensen  for  the  sum  of 
I4.112.G8,  and  that  on  said  date  an  execution 
was  Issued  tiiereon  and  placed  In  the  hands 
of  the  sheriff  for  service,  who  on  the  8th 
day  of  March.  1S&7,  made  the  following  re- 
turn Ml  said  writ:  "I  hereby  certify  that 
I  received  the  within  writ  on  the  4th  day  of 
Mart^,  1897;  that  I  garnished  Ohas.  T.  dull, 
who  makes  return  annexed  hereto;  also  made 
demand  of  Andrew  Jensen  to  pay  the  same. 
He  refused  payment  saying  he  was  unable 
to  do  so,  as  be  bad  no  means  of  paying  the 
same.  I  hereby  returti  the  within  writ  wholly 
unsatisfied."  The  foregoing  Is  the  only  alle- 
gation contained  In  the  complaint  touching 
the  action  of  the  sheriff  under  the  execution 
and  the  return  of  said  Hull,  It  does  not  ap- 
pear what  statements  Hull's  return  contained. 


It  also  appears  from  Oio  complaint  that  the 
principal  prc^wrly  assigned  consisted  of  a 
general  stoclc  of  merchandise  In  Great  Falls 
and  Sand  Coulee,  and  was  at  the  time  of  the 
service  of  notice  of  garnishment  In  the  pos- 
session of  CSiarles  T,  BuU.  assignee.  The 
complaint  fn  this  case.  In  respect  to  the  al- 
legations chaining  a  Hen  upon  the  property  In 
the  bonds  of  the  assignee,  Is  almost  identical 
with  that  in  Wilson  v.  Harris,  21.  Mont  874. 
54  Pac.  46.  The  character  of  the  personal 
property  sought  to  be  charged  with  a  Hen  is 
the  same,  as  well  as  the  method  pursued  In 
attempting  to  create  a  Hen,  and  as  to  the  snfll- 
clency  of  the  complaint  Is  decisive  of  this  casa 
After  the  thorough  and  exhaustive  discussion 
of  the  third  and  fifth  subdivisions  of  section 
186  of  the  Code  of  Civil  Procedure,  Gomp.  St 
1887.  by  the  Justice  delivering  the  ophilon  of 
the  court  In  that  ease.  It  would  seem  that  fur- 
ther discussion  as  to  the  legislative  latent  to 
unnecessary.  W«  are  of  the  opinion  that  tbe 
views  therein  expressed  In  no  way  conflict 
or  are  inconsistent  with  the  other  provisions 
of  tbe  attachment  law,  but  are  In  perfect  har- 
mony with  tbem,  and  that  tbe  conclusions 
reached  by  the  court  in  Its  construction  of 
said  subdivisions  are  but  tbe  reasonable  and 
logical  deductions  to  be  drawn  from  the  lan- 
guage used.  Said  subdivisions  are  as  follows: 
"Thh-d."  Personal  property  capable  of  manu- 
al delivery  shall  be  attached,  by  taking  U 
into  custody.  •  *  Fifth.  Debts  and  cred- 
its and  other  personal  property  not  capable 
of  manual  delivery  shaU  be  attached  by  leav- 
ing with  the  i>er8on  owing  such  debts,  or  hav- 
ing In  his  possession  or  under  his  control 
such  credits  and  other  personal  property,  or 
with  his  agent  a  copy  of  the  writ  and  a  no- 
tice that  the  debts  owing  by  him  to  the  de- 
fendant or  the  credits  and  other  personal 
property  In  his  possession  or  under  bis  control 
belonging  to  the  defendant  are  attached  In 
pursuance  of  such  writ"  While  these  subdi- 
visions provide  the  method  by  which  a  lien 
may  be  secured  by  attachment  and  while  In 
tbe  case  at  bar  the  property  was  sought  to  be 
charged  under  a  writ  of  execution,  the  meth- 
od to  be  followed  under  the  two  writs  to  the 
same.  In  both  Instances  property  capable  of 
manual  delivery  must  be  actually  seized  and 
taken  Into  custody.  Section  1218  of  the  Code 
of  OivU  Procedure  contains  the  fc^owlng  pro- 
vision: "All  other  prope'rty  not  capable  of 
manual  delivery  may  be  attached  on  execu- 
tion, in  like  manner  as  upon  writs  of  attach- 
ment" And  as  we  have  seen  In  Wilson  t. 
Harris,  supra.  If  no  Hen  Is  created  on  person- 
al property  capable  of  manual  delivery  by 
the  service  of  notice  of  garnishment  none 
certainly  would  attach  on  the  same  diancttf 
of  property  on  a  writ  of  execution. 

Manifestly  It  Is  the  Intent  of  the  act  to  re- 
quire the  ofllcer  chained  with  the  execution 
of  a  writ  to  take  personal  pn^>erty,  capaUe 
of  manual  ddlvery.  Into  his  custody.  T» 
what  purpose  would  the  levy  be  made  on  a 
writ  of  execution  it  tt  was  not  taken  Into 
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the  actusl  posseesloo  of  the  c^cer?  That  be 
gboald  do  so  Is  self-erldent  fnmi  tbe  very 
nature  of  ttie  duty  he  Is  commanded  by  the 
writ  to  perform.  If  bla  poBsesslon  Is  but 
constructive,— obtained  by  serrlce  of  gamlsh- 
ment,— while  the  execution  debtor  or  a  third 
persoQ  has  the  actual  possession  of  the  prop- 
erty, how  will  he  be  able  to  conduct  a  sale 
in  cKmformlty  with  the  law,  whldbi  requires 
him  to  expose  tbe  proporty  to  the  Ttew  of 
prospectlTe  purchasers  who  attend  the  sale? 
SectiMi  1227  of  the  Code  of  OItO  Procedure 
anuus  other  provisions;  contains  the  follow- 
ing: ''When  the  sale  Is'of  personal  j^ri^er^t 
capable  of  manual  ddlvery,  It  must  be  with- 
in view  of  tha»  who  attend  the  sal^  and  be 
luAA  in  sucb  parcels  as  are  likely  to  bring 
the  highest  i^ce.  *  •  •  The  Judgment 
debtor,  if  present  at  the  sale,  may  also  direct 
the  order  In  which  property,  real  or  per- 
sonal, shall  be  aaiA,  when  sucb  property  con- 
sists of  several  known  tots  or  parcels,  or  of 
artldea  which  can  be  sold  to  advantage  sep- 
aratdy,  and  tbe  sheriff  must  f(dlow  such  di- 
rections.'* Tbe  complaint  contains  no  alle- 
gation that  at  tbe  time  tbe  notice  of  garnish- 
ment was  served  tbe  defendant  Hull  had  In 
bis  possession  any  property  wblch  was  not 
capable  of  manual  delivery.  Tbe  service  of 
notice  of  gaml8hm«it  under  the  circumstan- 
ces of  this  case.  If  the  return  of  the  sherltt 
quoted  wCTe  sufflclent  to  show  such  service, 
would  create  no  Uen  upon  the  property  of  tbe 
debtor  capable  of  manual  delivery.  The 
complaint  also  contains  an  allegation  that 
"the  real  estate  conveyed  by  said  assign- 
ment does  not  exceed  In  value  the  sum  of 
<1J!00."  This  Ifl  the  only  reference  that  Is 
made  to  the  real  estate  conveyed  by  the  deed 
of  assignment.  As  to  Its  description  and  lo- 
cation we  are  left  entirely  to  conjecture.  It 
may  be  In  tbe  county  In  which  Judgment  Is 
allied  to  have  been  rend^d,  or  it  may  not 
If  one  seek  tbe  aid  of  a  court  of  eaultr 
against  the  reel  estate  of  his  debtor,  he  must 
show  a  Hen,  by  Judgment  at  law  or  other- 
wise, OQ  such  real  estate  or  an  Interest  there- 
in. The  same  necessity  exists  for  the  allega- 
tion of  fact  showing  a  lien  upon  real  estate 
IS  upoo  personal  pn^rty.  In  this  req;>ect 
the  wmplalnt  Is  likewise  fatally  defective  In 
the  lack  of  averment  of  mat^lal  facta  that 
charge  the  real  estate  with  a  Uen.  Before 
Kal  estate  can  be  charged  with  a  judgment 
Hoi,  It  is  absolute  essential  that  the  judg- 
meut  be  docketed.  XJnless  this  Is  done,  no 
Bocb  Uen  Is  created.  There  Is  no  allegation 
In  the  complaint  that  plaintiffs*  judgment 
was  dodteted.  The  mere  rendition  of  a  Judg^ 
meat  creates  no  lien.  Section  1197,  Code 
CItj  Proc;  Crelghton  v.  Hershfleld,  2  Mont. 
a»;  Sktower  v.  Abbott,  19  Mont  228,  47  Pac. 
901.  Vat  the  reasons  hereinbefore  stated, 
the  complaint  is  wholly  lacking  In  the  aver- 
ment of  material  facts  absolutely  essential 
to  idalDtlffs'  right  of  recovery,  and  the  court 
•bould  have  sustained  defendants'  objectlcm 
to  tbe  Introduction  of  evidence,  for  the  rea- 


son that  tbe  complaint  does  not  state  facts 
solBcient  to  constitute  a  cause  of  ecti<»i.  . 

A  motlra  tor  a  new  trial  was  denied  on 
the  sole  ground,  as  appears  from  the  order 
denying  the  motion,  that  the  moving  party 
vras  dilatory  In  ivesenting  tbe  motion.  No 
cwslderatlon  was  given  to  the  grounds  of 
motion.  The  court  wred  In  htddlng  that  de< 
lay  in  bringing  on  the  motion  for  a  bearing 
was  a  suffldait  ground  of  denial  of  sodi  mo- 
tion. BItbtt  party  has  tbe  privily  of  call- 
ing np  tlie  motion.  Tho^ore  tbe  prevailing 
party  cannot  a»nplaln  if  the  adverse  party 
does  not  aak  the'  coort  to  hear  the  matter. 
The  motion  fbr  a  new  trial  should  have  been 
considered  and  decided  upra  tbe  grounds  «f 
the  motion.  Section.  1174,  Ciode  Civ.  Proc.; 
Sweeney  t.  Ballway  Co.,  11  Mont  34, 27  Pac. 
847.  As  tbe  Judgment  for  tbe  reasoas  glTMi 
In  this  opInl<m,  mnst  be  reversed.  It  la  un- 
necessary  to  ccmsider  tbe  appeal  from  tiw 
ordOT  denying  the  motion  tw  a  new  trial. 

TtM  court  bdow  should  permit  plaJntUCs  to 
amend  thehr  complahit  to  state  a  case  In 
equity.  If  tiiey  are  able,  In  tbe  Ught  of  tbe 
actual  facts  and  of  tbe  law,  as  stated  In  this 
opbdon  to  do  so;  and,  as  tiie  reversal  of  fbe 
Judgment,  imder  the  drcnmstances  of  this 
case,  ta  effect  reverses  tbe  court's  order  deny- 
ing'the  motion  for  a  new  trial,  a  new  trial 
should  be  allowed,  If  pUintlfFs  amend  as  sug- 
gested. 

Judgment  reversed,  and  cause  remanded  tor 
proceedings  In  accordance  with  the  views 
above  expressed. 

MILBUBN, concurs. 

BRANTI/T,  C.  J.  I  concur  in  the  result,  as 
well  as  In  the  method  by  which  It  was  reach- 
ed. Judge  HENRY  treats  the  question  of  the 
sulilciency  of  the  complaint  as  arising  upon 
the  appeal  from  the  judgment  I  think  this 
is  correct  though,  upon  the  record  In  this 
case,  It  makes  no  difference  whether  It  be 
considered  upon  the  one  appeal  or  the  other. 
In  a  case  in  which  the  complaint  wholly  falls 
to  state  a  cause  of  action,  the  question  of  Its 
sufiBciency  may  be  presented  In  this  court  for 
the  first  time  by  assignment  In  the.brlef,  even 
though  no  attack  has  been  made  In  the  trial 
court  by  demurrer  or  otherwise.  Code  Civ. 
Proc.  i  685;  Whiteside  v.  Leboher,  7  Mont 
473,  17  Pac.  548;  Garver  v.  Lynde,  7  Mont. 
lOS,  14  Pac.  e&7;  Quirk  v.  Olark,  7  Mont. 
231,  14  Pac.  699.  In  aoy  case  the  same  ques- 
tion may  be  presented  upon  appeal  from  the 
judgment  when  timely  objection  to  the  Intro- 
duction of  evidence  Is  made  In  the  court  be- 
low, and  exception  Is  reserved  and  Incorpo- 
rated In  a  bill,  as  provided  by  the  statute. 
Section  1154,  Code  Qv.  Proc.  Such  ja  bill 
becomes  a  part  of  the  judgment  roll,  an^  upon 
appeal  from  the  judgment  the  ruling  may 
properly  be  reviewed.  The  quesOwi  may  al- 
so be  presented  In  a  bill  gt  exceptions,;  or 
statement  on  motion  for  a  new  trial.  In  the 
event  this  course  Is  pursued,  the  sufficiency  of 
the  pleading  may  be  examined,  eltb«  on  ai(- 
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peal  from  the  jodgment  a/ter  tbe  motion  !■ 
denied  or  upon  appeal  from  tbe  order  deny* 
Ing  It  Under  the  provisions  of  section  1736 
of  the  Code  of  Clril  Procedure  as  construed 
by  this  conrt  In  Withers  r.  Semper,  25  Mont 
— ^  65  Pac.  422,  tbe  statement  or  bill  of  ex- 
ceptions used  on  tbe  motion  is  available  on 
appeal  from  the  Judgment  equally  as  npou  an 
appeal  from  an  order  denying  a  new  trial, 
for  the  purpose  of  having  this  court  raview 
all  qnestlons  of  law  arising  durins  the  prog- 
ress of  tbe  trial. 

In  this  case  a  motion  for  a  new  trial  was 
pn^erly  made  upon  a  statement  It  was 
denied  on  tbe  sole  ground  that  the  defendants 
did  not  call  it  up  for  hearing  as  promptly  as 
In  the  opinion  of  the  court  they  should.  This 
was  clearly  error,  for  the  reason  that  the  suc- 
cessful party  may  not  be  beard  to  chaise  his 
adversary  with  laches  in  the  prosecution  of 
his  motion,  while  It  is  his  privilege  under  the 
statute  (section  1174,  Code  Giv.  Proc.)  to  have 
the  motion  disposed  of  at  any  time  after  the 
statement  or  bill  of  exceptions  baa  been  pre* 
pared  and  filed.  The  ruling,  however,  was 
equivalent  to  a  dental  of  the  motion  on  Its 
merits,  at  least  In  so  far  as  mere  questions  of 
law  were  Involved;  and,  so  treating  It  all  the 
questions  presented  by  the  motion,  other  than 
those  arising  upon  grounds  properly  address- 
ed to  the  discretion  of  the  trial  court  snch 
as  the  question  of  the  weight  of  evidence  and 
the  like,  are  properly  before  us  for  review 
upon  the  appeal,  either  from  the  order  or 
from  the  judgment  In  Vol!  v.  Bollls,  60  Oal. 
660,  and  In  Oriffltb  v.  Gruner,  47  Cal.  644. 
the  supreme  court  of  Oallfomla  treated  an  or- 
der dismissing  a  motion  for  a  new  trial  as 
equivalent  to  an  order  denying  a  new  trial, 
and,  upon  appeal  therefrom,  reversed  it  upon 
tbe  merits.  While  I  think  the  strictly  logical 
course  would  be  to  reverse  the  order  denying 
a  new  trial  when  it  is  made  upon  a  ground 
not  Involved  in  the  merits,  and  to  direct  the 
trial  court  to  pass  upon  the  merits,  as  was 
done  In  Sweeney  v.  Railway  Co.,  supra,  dted 
by  Judge  HENRY,  yet  for  all  practical  pur- 
poses the  same  result  is  reached  by  consider- 
ing and  determining  all  questions  of  law  aris- 
ing upon  the  record,  just  as  if  tbe  motion  bad 
been  denied  generally  npon  the  merits.  If, 
however.  In  such  a  case  tbe  motion  should 
present  groobds  addressed  exclusively  to  the 
discretion  ot  the  trial  court  then  this  court 
could  not  consider  tbem  upon  appeal  from 
th'e  order,  but  would.  If  It  were  necessary  to 
consider  tbem,  remand  the  cause  to  tbe  dis- 
trict court  and  require  that  court  to  flrst 
consider  and  pass  upon  them,  as  was  done  In 
Sweeney  v.  Railway  Oo.,  supra.  In  the  pres- 
ent case,  tbe  principal  question  being  one  of 
law.  It  Is  properly  before  ns  either  upon  ap- 
peal from  the  Judgment  or  from  the  wder 
denying  th«  motion. 

PIGOTT.  J.,  having  been  ot  connsd.  did 
not  hear  tb«  argument;  and  takes  so  pi^  la 
thla  dedston. 


(«  uuh.  i«?> 
WILSON  ▼.  CUNNINGHAM  et  aL 
(Snprema  Oonrt  vt  Utah.  Dm.  18,  ISiOl.) 
EQurrr— SUIT  to  sBrr  aside  bill  of  saua- 

EVIDBNCB— DISTURBING  PINDINGS  ON 
AFP&AI#— DURDKN  OP  PROOF. 

1.  A  bankrupt  owned  certain  stock  Id  a  cor- 
poration, which  be  transferred  to  a  trustee  as 
security  for  certain  debts,  and  which  was  at- 
tached and  was  to  be  sold  on  execution.-  On 
the  momins  ot  tbe  sale  tbe  bankrupt  applied  to 
defmdant  for  money  to  pay  the  execution  cred- 
itor; offwlng  to  transfer  the  stock  as  security, 
but  retaining  tbe  privilege  of  Tedemption.  De- 
fendant recused,  but  agreed  to  advance  tbe  mon- 
ey on  an  absolute  transfer  of  the  stock,  which 
was  done;  tbe  bankmpt  rigning  an  absolnte 
bill  of  sale.  Defendant's  attorneys,  who  were 
present  at  the  sale,  corroborated  this  evidence; 
and  it  was  shown  that  the  bankrupt's  attorney 
had  previously  drawn  a  transfer  of  tbe  stockr 
with  the  right  to  redeem,  but  all  parties  admit- 
ted that  this  was  refused.  Four  directors  of 
the  corporation  testified  that  the  bankmpt  stat- 
ed at  the  time  be  resigned  from  the  directorate 
that  he  had  sold  his  stock  to  defendant  The 
amount  advanced  oo  the  stock  was  a  reasonable 
consideratiou  thnrefor.  Bcld  soffldait  to  se^ 
port  a  finding  that  tfie  sale  was  absolute,  and 
not  conditional,  and  it  oould  not  be  ssc  asUe  aa 
In  fraud  of  creditor*, 

2.  Where  there  is  a  conflict  In  the  testimony 
in  equity  suits,  or  it  is  evenly  balanced,  and 
the  findings  of  the  trial  court  thereon  are  sus- 
tained by  tbe  evidence,  such  findings  will  not 
be  disturbed  on  appeal;  but,  when  the  testimony 
preponderates  on  one  side  or  the  other  in  such 
a  way  as  to  convince  the  appellate  court  that 
the  court  below  has  arred,  the  lodgment  will 
be  rerarsed.X' 

8.  In  a  suit  to  set  aside  a  bill  of  sale  the  bni^ 
den  of  proof  Is  on  the  complainant  to  overcome- 
the  presumption  in  favor  of  the  iDftrnmcot  by 
testimony  clear,  plain,  and  convincing,  beyond 
reasonable  controversy.* 

Appeal  from  district  court  Salt  Lake 
county;  C^den  Hltes,  Judge. 

Suit  by  S.  W.  Wilson,  trustee  In  bank- 
ruptcy of  the  estate  of  John  Beck,  a  bank- 
rupt against  J.  A.  Oonnlngbam  and  others.. 
From  a  decree  In  favor  of  the  def^danta^ 
the  complainant  appeals.  Affirmed. 

Thta  la  an  action  tnt>ogtat  by  tbe  appel- 
lant as  trustee  In  bankmptey  of  Jobn. 
Beck,  against  tbe  defendants,  to  obtain  a  de- 
cree declaring  the  transfw  oC  01,000  sharee 
of  the  stock  of  the  Bullion  Beck  ft  Cbam- 
pton  Mining  Company  and  60,000  shaves  or 
tbe  capital  atocfc  of  the  Indian  Credc  OoM 
Mining  ft  Milling  Company  to  flie  defoid- 
ant  J.  A.  Cnnnlngham  fraudulent  and  void 
as  to  Beck's  credltor%  and  for  an  acconn^ 
Ing  aa  to  tiie  amount  due  npon  tbe  alleged- 
pledge  of  aald  stock  to  Jostata  Bamett 
trustee  for  certain  of  tlie  defendants.  It 
la  alleged  that  all  of  aald  sto^  was  deitoslt- 
ed  with  Joslah  Bamett,  aa  tmstee^  to  se- 
cure cwtain  elktaia,  according  to  a  contract 
executed  by  Beck  and  aald  creditors;  Oiat 
tbereaftn  the  eqnlQr  ot  Jobn  Beck  was  ler- 
led  np<Hi  under  an  execution  Issued  iqHm- 

>  UcKar  V.  rarr,  «  Tma.  S4t.  U  UUh,  U4;  Kl<ip«ii. 
■Ud«  y.  Hari.  BT  Pac.  712,  10  Utah,  6<:  WbltMldw  T. 
Green,  M  Pac.  1031,  U  Uuh,  Kl,  B7  Am.  St  Hep.  Ml 

•  Rwins  V.  Ksftb,  S3  Pac.  4,  It  Utali,  HI;  fTiimhifSi 
Btavrr,  «  Pac.  m,  U  Utah.  174. 
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tiro  jndgm^ti  In  faror  of  Sarab  BTerard, 
and  was  adT^HUsed  for  sale  on  the  11th 
day  of  May.  1899,  at  12  o'clock  no<m,  mtder 
said  ececntion.  The  plaintiff  claluu  tbat 
on  that  day  Beck  agreed  with  Onnnlngham 
that  the  latter  would  advance  the  money 
neceasary  to  pay  said  Judgmaits  and  exe* 
cation  and  protect  the  equity  of  Beck  there- 
hi,  and  that  the  latter  should  repay  Canning- 
ham  the  amount  so  advanced,  together  with 
115,000  as  a  bonos,  and  that  when  this  was 
paid  the  stock  would  belong  to  Beck,  siib- 
ject  to  tiie  trustee's  Hen;  but,  tta  the  pmv 
pose  of  keeping  tiie  atock  beyond  the  reach 
of  certain  other  creditors  of  Beck,  a  blU  ef 
sale  absolute  In  form  was  made,  and  the 
said  stock  dellrered  to  Ounolngtaam,  with 
Beckys  right  to  redeem.  The  defmdants 
contend  that  the  bill  ot  sale  of  tJxe  stodc 
was  not  only  absolute  In  form,  but  was  In- 
tended by  the  partfes  to  carry  all  the  equi- 
ties of  Be<^  In  said  stock,  In  consld^tlon 
of  924,500  then  advanced  by  Ounnln^ani  to 
pay  off  the  attachment  liens  thereon  in  fa- 
vor of  Mrs.  Bvenurd.  and  denied  that  the 
stoA  was  to  be  held  for  Be<&'s  benefit,  or 
that  Beck  reserved  any  right  or  benefit 
therein.  Tlie  case  was  tried  before  the 
court  upon  the  Issue  made,  as  to  whether 
the  bill  of  sale  of  the  stock  was  absolu^ 
conveying  all  of  Beck's  equity  therein,  or 
whether  It  was  made  wtUi  a  secret  agree- 
ment by  which  Beck  reserved  an  intarest  In 
It  after  all  the  liens  thweon  were  paid;  In 
tkct,  whether  the  sale  was  absolute  or  am- 
ditlmiaL  The  trial  court  found  all  the  eq- 
uities in  favw  of  the  defendanfai,  and  de- 
creed a  dismissal  of  the  complaint  The 
plaintiff  appeals  tnm  the  decree. 

The  questlfm  now  for  determlnatimi  Is 
whether  Mr.  Cunningham's  purchase  of 
Beck's  equl^  In  the  stock  In  question  was 
absolute  or  not  The  bill  cf  sale  reads  as 
follows:  "For  and  in  consideration  of 
'  twenty-four  thousand  five  hundred  and  for- 
ty-^ht  and  "/ito  dollars,  lawful  money, 
to  me  paid  try  J,  A.  Cunningham,  receipt  of 
which  is  haeby  acknowledged,  I  do  hereby 
bargahi,  sell,  assign,  transfer,  set  over,  and 
deliver  unto  said  Cunningham,  bis  heirs  and 
assigns,  forevw,  iall  the  shares  of  capital 
stock  rqResented  by  stock'  certificate  Nth 
338  of  the  BullKm,  Beck  &  Champion  Mln- 
hig  Company,  a  corp4n«tIon,  to  wit  M.000 
Aares.  together  with  the  certificate  repre- 
senting the  same^  which  Is  now  In  the  cus- 
tody of  Joeiah  Bamett  as  trustee,  and  as 
security  for  the  payment  of  certain  claims 
and  demands  thereupon,  aggregating  about 
VSSijOOOJOa,  and  Interest  To  have  and  to 
b(M  unto  said  Cunningham,  his.  heirs  and 
assigns,  fMwer.  Witness  my  band  and 
seal  at  Salt  Lake  City,  Utah,  May  lltb,  A. 
D.  1898.  John  Beck.  Signed  In  the  pres- 
ence of  William  C.  Hall." 

It  appears.  In  substance,  that  on  or  about 
the  16tb  day  of  August  1887,  Beck,  the 
owner  of  the  stock,  was  Indebted  to  sev- 


eral parties,  and,  In  order  to  secure  them, 
entered  Into  the  agreement  referred  to. 
wherein  Mr.  Bamett  was  made  trustee,  and 
the  stock  was  transferred  to  him  to  secure 
the  payment  of  the  claims,  ^sragating  in 
aU  about  9284,000.  At  this  time  Mrs. 
Bvward  had  levied  upon  Beck's  equity  in 
the  stock  so  hi  tiie  hands  of  Mr.  Barnett 
upon  a  claim  amounting  to  $24,000;  and  the 
sale  was  to  take  place  on  the  11th  day  of 
May,  at  12  o'clock  noon.  Mr.  Beck  had 
lAade  many  fruitless  efforts  to  procure  the 
money  wldi  which  to  pay  off  the  liens  ot 
Mrs.  Bverard,  1^  giving  security  vpon  his 
equity  hi  the  stock.  Having  failed,  be  made 
appUcatUm  to  Bfr.  Gunnlni^am  some  time 
bef<ne  the  sale,  and  was  refused.  He  again 
made  an^lcatl<m  to  Onnnlngham  fbr  the 
mon^  about  an  hour  befon  the  sale  was 
advertiaed  to  take  place.  He  testified,  In 
substance,  among  other  things,  that  at  this 
time  be  (MECered  Cunningham  $15,000  bonus 
to  pay  off  the  Everaxd  claims  against  the 
stock,  including  aboiA  $17,600  In  addition 
which  he  owed  Mr.  Cunningham  on  two 
notes.  He  states  tiiat  he  pn^Msed  to  Oun- 
nlngham  to  take  the  stoc^  as  security,  giv- 
ing him  (Beck)  a  chance  to  redeem  It;  Out 
tiiMreafter  he  and  Cunningham  started 
downtown  from  his  house,  with  the  Inten- 
tion, as  Beck  understood,  tjf  Cunningham 
complying  with  his  request  and  of  his  get- 
ting the  money  to  pay  Mis.  Bverard's 
claims.  Nothing  further  waa  said,  except 
that  Cunningham  went  to  Mr.  Howatfs  ot- 
flee  to  consult  his  attora^.  Cunningham 
did  not  agree  to  accept  Beta's  offer,  but 
Beck  took  it  that  he  would,  because  when 
he  made  Hie  imposition  both  started  off 
together  to  see  thetr  reflective  attorneys, 
and.  as  he  supposed,  to  carry  out  the  propo- 
sition. Upon  this  subject  Beck  testified  as 
follows:  "Q.  Now,  what  did  he  [Cunning- 
ham] say  on  that  subject  Mr.  Beck?  What 
did  you  say  to  him  at  that  time  on  fhe  sub- 
ject and  what  was  his  reply?  A.  Well,  we 
had  no  tmtber  conversation  unto  these  pa- 
pen  came  up.  Q.  No;  but  I  mean  before  you 
left  his  house  at  that  Interview  on  the  day 
of  the  sale,  and  an  hour,  or  such  a  matter, 
previous  to  the  time  fixed  for  the  sale?  A. 
I  don't  rec<dlect  anything,  except  that-  I 
agreed  to  see  Mr.  Hall,  and  he  was  to— 
He  would  see  his  attorney.  He  went  down 
the  street  and  I  wesit  orer  to  Mr.  Hall's 
^HOBce.  Q.  Well,  what  did  he  say  with  ref- 
erence to  bis  agreeing  to  take  that  mere- 
ly as  a  seciulty?  Ton  say  you  had  that  un- 
derstanding. I  want  you  to  state  what  he 
said.  A.  Well,  I  don't  recollect  him  saying 
anything  at  that  time,— anything  further 
than  that  we  understood  each  other  that  we 
were  going  to  carry  out  this  preposition 
which  I  offered  him,  and  that  he  was  go- 
ing to  satisfy  Mrs.  Everard.  Q.  And  he 
said  that  he  would  accept  your  imposition? 
A.  I  dont  recollect  tiiat  he  said  'Yes.'  or 
anything  about  It  but  I  took  It  that  way. 
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Q.  Then  the  underetanding  you  had  was 
not  based  upon  any  statement  of  his  that 
he  would  do  so,  that  you  can  now  distinctly 
recollect?  A.  I  don't  know  of  any  condi- 
tions that  is  outside  of—  I  made  the  trop- 
osltlon,  and  with  that  proposition  we  start- 
ed off  together.  Q.  And-  you  don't  remem- 
ber his  reply?  A.  No.  Q.  But  you  started 
downtown?  A.  I  took  it  for  granted  that 
we  would  do  that.  I  do  not  kn^w  Just 
what  words  he  used  in  accepting  It.  Q.  You 
took  it  for  granted  that  he  would  do  what 
you  wanted  him  to  do?  A.  Yes,  sir.  Q. 
Why  did  you  take  It  for  granted?  A.  Why, 
because  our  conversations  led  In  that  way,— 
that  we  would  go  down  together  and  carry 
out  this  proposition  which  I  had  made.  Q. 
who  engaged  In  that  conversation,  and  gave 
that  Indication- yon  or  he-^at  that  would 
be  carried  out?  A.  He  listened,  and  I  talk* 
ed." 

It  does  not  appear  that  Beck  gave  Cun- 
ningham any  writing  to  pay  the  bonus.  All 
the  parties  met  at  Mr.  Howat's  office.  Mr. 
Howat  and  Mr.  Bradley  advised  Mr.  Cun- 
ningham not  to  make  the  deal  unless  he 
made  an  absolute  purchase  of  the  stock. 
Beck,  at  that  time  at  the  office,  says  he  ask- 
ed Cunningham  If  he  would  go  ahead  with 
the  deal;  that  Cunningham  replied:  "I  tell 
yon,  we  cannot  do  it  in  the  way  you  want 
it  My  attorneys  advise  me  to  make  an  ab- 
solute sale,  because  there  will  be  creditors 
suing  you,  and  dragging  me  into  court  and 
making  me  lots  of  annoyance,  and  It  must 
be  an  absolute  bill  of  sale;"  that  he  could 
do  nothing  unless  Beck  made  an  absolute 
blU  of  sale.  The  bill  of  sale  was  then  made 
and  signed,  and  the  $24,500  paid  by  Cunning- 
ham to  Mrs.  Ererard.  Cunningham  said  be- 
fore this  that  Beck  would  have  to  trust  him 
to  do  what  was  right  as  a  gentleman.  Mr. 
Anderson  also  testified,  in  substance:  That 
att&c  the  agreement  was  signed  Cunningham 
told  him  he  had  made  arrangements  to  loan 
Beck  $25,000  on  the  remainder  of  the  61,000 
shares  of  stock  after  the  three  mortgages 
■would  be  satlsHed.  That  Cunningham  show- 
ed him  the  bill  of  sale,  and  he  read  it,  and, 
being  surprised,  he  remarked  that  it  was  a 
sale  absolute,  and  that  Cnnningliam  replied 
that  Beck  depended  upon  his  honor;  that 
Beck  was  at  his  mercy;  that  the  reason  the 
agreement  was  so  drawn  was  so  that  Beck's 
creditors  would  have  no  claim  upon  the  stock. 
Judge  Hall  testified:  That  he  was  present 
in  Mr.  Howat's  office,  as  Beck's  attorney, 
at  the  time  the  bill  of  sale  was  made.  That 
all  the  parties  were  present,  and  that  the  pa* 
pera  be  had  drawn  up  for  an  option  were 
refused  by  Cunningham.  That  both  Mr. 
Howat  and  Mr.  Bradley  declared  In  the  pres- 
ence of  Beck  and  Cunningham  that  the  sale 
of  the  stock  must  be  an  absolute  and  uncon- 
ditional one,  or  Mr.  Cunningham  would  have 
nothlnt;  to  do  with  It.  Mr.  Bradley  said 
Beck  kuew  his  friends.  That  Beck  replied 
that  Cunningham  was  his  friend,  and  that  he 


would  sign  the  bill  of  sale.  Mr.  Toung  gave 
testimony  to  the  effect  that  he  had  talked 
with  Mr.  Cunningham  several  times,  In 
which  conversations  he  said  that  the  amount 
of  the  debts  secured  by  the  stock  and  paid 
by  Bamett  was  about  $284,000,  and  that  any 
time  Beck  would  pay  him  back  the  money 
advanced  he  would  return  him  the  stock. 
Mrs.  Kverard  stated,  among  other  things: 
That  she  bad  a  Judgment  execution  against 
Beck.  That  the  sale  under  the  execution 
was  to  come  off  at  12  o'clock  noon.  Beck 
paid  her  $600  to  extend  the  time  of  the  sale 
four  hours,  and  until  he  could  arrange  wltb 
Cunningham  for  the  payment  to  lier  of  $24,- 
000. 

Mr.  Howat  and  Mr.  Bradl^,  in  behalf  of ' 
the  defendants,  testified,  among  other  things, 
to  the  effect:  That  the  parties  were  all  at 
their  office.  That  Cunningham  told  Beck 
he  would  not  give  blm  any  right  to  redeem 
the  stock;  that,  if  the  deed  was  made,  the 
stock  must  be  given  to  him  absolute.  That 
Cunningham  said:  "This  is  a  new  thing  you 
have  sprung  on  me,  and  I  have  consulted  my 
lawyers  about  it,  and  they  have'  advised  me 
not  to  have  anything  to  do  with  it  unless  I 
get  the  property  absolutely."  That  Beck 
said  he  thought  Cunningham  ought  to  ^ve 
him  the  right  to  redeem  the  property,  and 
'Howat  told  him  he  could  not  do  it,  because 
they  had  advised  Cimnlngham  to  have  noth- 
ing to  do  with  it  unless  the  sale  was  abso* 
lute.  That  Beck  said  be  wanted  no  contract, 
but  wanted  an  understanding.  That  Howat 
said,  "No;  there  must  be  no  understanding 
of  that  kind,  and  it  must  be  understood  that 
there  Is  to  be  no  right  ot  redemption  what- 
ever,  and  that  the  iHroperty  must  pass  to  Cun- 
ningham absolutely  and  uncondltioQally;" 
that  the  stock  was  a  risky  thing  to  buy,  etc. 
Air.  Cunningham  decUned  to  make  the  deal 
unless  the  stock  was  al}8olutely  sold  to  him. 
Mr.  Bradley  said  that  Beck  and  Cunningham 
were  friends,  and  that  he  could  see  no  rea- 
son why  Cunningham  would  not  give  Beclc 
the  preference  If  he  was  willing  to  pay  as 
much  as  any  one  else  for  the  stock  in  the 
future.  The  bill  of  sale  was  thereafter  sign- 
ed, without  any  conditions  or  reservations, 
and  Mr.  Cunningham  paid  over  the  $24,500 
to  release  the  stock.  Mr.  Cunningham  testi- 
fied. In  substance,  denying  the  statements  of 
Beck  and  Anderson.  He  states:  That  Beck 
was  indebted  to  him  in  the  sum  of  $17,500. 
That  Beck  came  to  his  house  and  offered  him 
a  bonus  of  $15,000  If  he  would  pay  off  the 
Everard  claims  of  $24,000  and  take  his 
(Beck's)  equity  in  the  stock  as  security  for 
that  amount,  including  his  two  notes,  giv- 
ing him  a  i:ight  to  redeem  within  six  months. 
That  be  declined  the  offer,  saying  that  he  did 
not  have  the  money  to  loan,  and  that  he  felt 
the  stock  was  already  hypothecated  for  all 
It  was  worth,  and  that  he  would  not  loan 
the  money  on  it  That  on  the  day  of  the 
sale  Beck  again  saw  blm  at  his  house,  and 
asked  him  to  do  something  for  him,  and  give 
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Urn  stz  monttis  to  redeem.  That  he  toM 
Beck  if  he  dkl  anything  be  must  make  an 
abMdute  transfer  ot  the  jtock,  withont  anj 
Rserratlons.  That  he  tcM.  Beck  he  would 
not  confer  his  offer  of  $1B,00(^  <v  f<Hr  any 
oQi»  Bom.  That  Beck  finally  said  he  be- 
lieved he  TTovld  transfw  his  equity,  "and  I 
tbcD  went  to  Howal^a  office.  AU  the  partfei 
were  there,  including  Mr.  Bedc  «nd  Hr. 
Beck's  attoiimey."  That  Mr.  HaU  (Mr. 
Bedt's  attorney)  wanted  six  months  to  re* 
deem.  That  he  (Ounnlngham)  said,  **Na'* 
That  Mr.  Howat  and  Mr.  Bradl^  both  said 
no  time  could  be  given  to  redeem;  that  it 
Bhoidd  be  an  abaohite  sale  ot  nothing.  And 
that  he  (GnniUngham)  made  Ihe  same  stat^ 
meat  That  Mr.  Beck  agreed  to  the  abso* 
Into  sale,  and  signed  the  papas,  and  he  <Oim- 
nlngham)  paid  oxee  to  Mrs.  Brerard  tiie  snm 
due  her.  That  the  bill  of  sale  was  delivered 
to  him.  That  the  BiiUion-Be<^  stock  was 
wmth  $3.as  per  share.  That  no  secret  agree- 
ment was  made  with  Bedk.  That  a  month 
or  80  later  Beck  said  he  would  like  a  chance 
to  boy  the  stock  back.  That  he  said  to 
Beck,  "Go  ahead,  and,  if  yoo  can  find  a 
party  to  handle  the  stock,"  that  he  wonld  let 
blm  know  about  it.  That  after  this  Beck 
thought  he  could  handle  It,  and  he  (Onnnhig- 
ham)  told  hhn  if  he  would  repay  him  the 
l^ce  he  had  paid,  and  his  two  notes,  to- 
gether with  V7,000  for  bis  trouble  In  ttie  mat* 
ter,  maUng  In  all  950,000,  he  could  have 
his  equity  In  the  stock.  That  Beck  said  he 
was  satisfied  with  Ihe  offw,  and  that  he 
coidd  sen  at  tbat,];»lce.  That  he  (Ounnhig- 
ham)  never  told'  Beck  that  his  creditors 
would  bothor  him  if  be  gave  an  c^on.  That 
In  September  he  wrote  to  Beck,  tiling  him 
that  the  option  to  purahase  the  stock  at  950,- 
ono  had  eiplred.  That  Beck  saw  him  later, 
and  wanted  a  longer  time,  and  that  he  gave 
Um  to  the  15th  of  September,  and  on  the 
17th  he  wrote  to  Beck,  telling  him  that  he 
could  not  give  him  any  longer  time.  That 
be  then  settled  vttO^  the  trastee,  and  paid 
off  the  oUlgationa  against  the  stock.  That 
be  paid  9220,000.  That  the  reference  made 
1^  Mr.  Andenon  concerning  wlut  he  (CSun- 
Btai^m)  said  abont  the  loaning  of  the  mon- 
<m  the  stock  did  not  occur.  That  his 
statement  must  have  referred  to  a  loan  of 
910,000  to  Beck,  of  a  previous  date,  and  not 
to  the  purchase  of  the  stock  In  question. 
That  he  never  stated  to  Anderson  that  he 
had  made  a  loan  to  Be<^  on  the  stock.  That 
be  never  showed  hhn  a  bill  of  sale.  That  he 
Md  hhn  the  sale  was  an  absolute  purchase. 
That  a  cwsldmlde  time  after  the  sale  An- 
dcnon  asked  him  If  he  was  going  to  give 
Beck  a  chance  to  redeem,  and  that  be  told 
ADdoaon  that  Beck  bad  no  right  to  redeem; 
tiiat  he  had  gfvra  him  a  (dunce  to  purchase 
the  stock  subsequmt  to  the  time  of  bis  (Oun- 
■Ingtum'i)  purchase,  but  that  Beck  bad  not 
dtme  so.  That  the  conversation  Mr.  Ander- 
wo  itateB  occurred  at  the  gate  ,  did  not  teke 


place.  That  he  baa  since  sdd  a  part  of  the 
BuUi<»>Beck  stock  at  94.2S  a  share.  Tbat 
the  Indian  Gred^  stock  is  worth  about  9S>- 
000.  George  Q.  Ganntm,  H.  B.  Clawson,  J. 
F.  Smith,  and  W.  S.  McOomlck  testlfled,  In 
substance:  That,  when  Beck  resigned  as 
president  ot  the  Bullion-Beck  Mining  Com- 
pany, he  requested  that  Hr.  Cunningbam  be 
elected  in  his  place.  That  at  this  time,  in 
answer  to  questions  troat  Mr.  Cann<m,  Betdc 
said  that  he  had  scdd  his  Btotik  to  Cunnbig- 
bam.  Mr.  Cannon  asked  Beck  tf  the  sale 
was  an  absolute  one,  or  one  fbr  convenience, 
and  Mr.  Beck  replied  tbat  the  sale  was  an 
absolute  one,  and  requested  tiiat  Gunning- 
bam  be  elected  a  director  In  his  place.  Mr. 
Hyde  testified,  in  sntatance,  that  Beck  told 
him  in  July,  after  the  sale,  tbat  Cunning- 
ham had  glvoi  him  a  diance  to  buy  the  stock 
at  980,000,  which  Induded  the  price  paid, 
and  917>C00  In  notes  held  by  Cunningham 
against  Beck.  The  bill  of  sale  of  the  stock 
was  <^»ed  In  evidence,  showing  an  abscdute 
sale  of  the  stock. 

The  above  contains  only  a  ^opsls  of  the 
testimony  given  by  the  witnesses  on  the 
questimi  of  the  transfer  of  the  stock. 

A  T.  Schroeder  and  Brown  &  Henderson, 
for  appellant  P.  L.  WUlIamSi  for  resp<Hid- 
ente. 

After  stating  the  facte,  MINBR,  O.  J., 
dctllrered  the  oplnlm  ot  the  court. 

The  appellant  dalnu  that  the  court  erred 
In  Its  findings  that  Mr.  Beck,  for  a  valuable 
conBlderati(»),  sold  and  assigned  all  his  In- 
terest In  the  91,000  shares  of  the  BulUcm- 
Beck  stock  to  Mr.  Gunningbam,  and  that  the 
sale  was  not  made  to  defraud  or  dday  Be^'s 
creditors,  nor  upon  any  secret  trust  or  agree- 
ment; that  the  stock  should  be  held  by  Cun- 
ningham as  security  for  the  sum  paid  by 
him;  and  for  the  reason  tbat  the  evidence 
is  Insufficient  to  Justify  the  findings,  etc. 

1.  An  omminatim  of  Mr.  Beck's  testimony 
shows  that  he  had  no  actual  promise  from 
Mr.  Onnntngham  that  the  lattor  would  make 
him  a  loan  on  the  stodc,  and  accept  It  as  a 
security  for  the  524,500  advanced  upon  it, 
allowing  Beck  the  privilege  of  redeeming 
it  Whatever  nndmtandb^  Wt.  Beck  may 
tiave  had  to  the  effect  Is  not  clearly  derived 
from  any  statement  or  promise  from  Mr. 
Cunningham  prior  to  the  time  Of  the  transfer 
ot  the  stock.  While  Mr.  Beck  may  have 
hwa  lalMiing  under  the  impression  tbat  such 
was  the  case,  such  nndmtandhig  or  Impres- 
sion must  have  been  dispelled  at  the  time  the 
bill  of  sale  was  executed.  At  this  time  not 
only  Mr.  Gunningbam,  but  Mr.  Ho'vrat,  Mr. 
]foadley,  and  Mr.  Hall,  stete  very  cleai4y  that 
Mr.  Gunningbam  refused  to  advance  the 
mraey  upon  any  other  consideration  than 
that  Beck  shouU  make  an  absolute  blU  of 
sale  of  all  bis  equity  In  the  stock,  withont 
any  right  of  redemption.  <x  any  undostand- 


Digitized  by  Google 


123 


67  PACIFIO 


BEFORTEB. 


(Utab 


log  of  any  secret  agreement  to  give  him  the 
right  to  redeem  It  The  bill  of  Bale  was 
signed  by  Beck,  and  the  stock  transferred. 
Mr.  Hall,  at  Beck's  request,  had  already 
drawn  a  writing  for  Mr.  Beck  to  sign  for  a 
loan  upon  the  stock,  with  a  right  to  redeem; 
but  all  of  said  parties  agree  that  this  propo- 
sition was  absolutely  and  emphatically  re- 
fused, and  that  Mr.  Beck,  with  knowledge  of 
the  facts,  signed  the  bill  of  sale.  It  is  true 
that  Mr.  AnderscHi  gave  testimony  tending 
to  show  that  Cunningham  atated  to  him  that 
there  was  an  understanding  between  him  and 
Beck  that  the  transaction  amounted  to  a 
loan,  with  the  right  In  Beck  to  redeem  the 
stock;  but  this  testimony  stands  almost  en- 
tirely unsupported,  when  considered  in  the 
light  of  the  other  testlmimy  given  In  the 
case.  It  will  be  conceded  that  Mr.  Ander- 
son did  not  Intend  to  depart  from  the  truth 
In  giving  his  testimony.  Xotwlthstandlng 
the  high  character  of  the  witness.  It  Is  quite 
possible  that  he  may  either  have  been  mis- 
taken as  to  what  was  said,  or  as  to  which  of 
Mr.  Cunningham's  transactions  with  Mr. 
Beck  was  referred  to  by  him  in  giving  his 
testimony.  In  any  event,  the  great  prepon- 
derance of  the  evidence  Is  clearly  In  support 
of  the  findings  made.  This  Is  more  clearly 
emphasized  when  we  consider  the  testimony 
of  Mr.  Cannon,  Mr.  Smith,  Mr.  Clawson, 
and  Mr.  McComlck,  who  testify  that  Beck 
stated  In  the  meeting  of  the  board  of  direct- 
ors at  the  time  of  his  resignation  that  the 
sale  of  his  stock  to  Mr.  Cunningham  was  an 
absolute  sale,  and  not  made  for  convenience, 
bat  absolutely  transferred  his  equity  In  the 
stock  to  Cunningham.  In  addition  to  this, 
the  bill  ot  sale,  upon  Its  face,  shows  an  ab- 
solute transfer  of  Beck's  equity  in  the  stock. 
The  consideration  paid  for  It,  when  taken 
In  connection  with  the  heavy  liens  upon  It, 
the  complications  surrounding  It,  and  the  usu- 
al finctnatJons  of  valaes  attaching  to  mining 
stock,  and  the  danger  ordinarily  attending 
SDch  transactions,  must  be  considered  rea- 
sonable, under  all  the  circumstances  dis- 
closed. Notwithstanding  the  sale  was  abso- 
lute, the  testlmMiy  shows  that  several  weeks 
after  It  was  consummated  Mr.  Cunningham, 
at  Mr.  Beck's  request,  gave  him  the  oppor^ 
tunlty  to  purchase  the  stock  on  payment  to 
him  of  about  $7,000  more  than  was  advanced 
upon  It;  and  Mr.  Beck  was  satisfied  with  the 
offer,  and  endeavored  to  obtain  the  mo;iey  for 
that  purpose,  but  failed  to  procure  It  within 
the  several  weeks  allowed  him.  Thereafter 
additional  time  was  granted  by  Cunningham 
for  the  same  porpose.  but  Mr.  Beck  was  un- 
able to  induce  any  person  to  advance  the  de- 
sired amount  to  purchase  it  The  amount 
charged  by  Cunningham  for  his  risk  and 
trouble  was  not  unreasonable.  wh«i  we  con- 
sider the  risk  and  complications  attending  the 
transaction,  and  the  further  fact  that  Mr. 
Berk  states  that  he  offered  Mr,  Cunningham 
$15,000  if  he  would  loan  $24,000  apon  the 


stock,  with  a  right  to  redeem,  at  Oie  time 
when  he  first  applied  for  the  loan. 

2.  Oounsd  for  the  respective  parties  dis- 
cuss at  length  the  rule  obtaining  here  as  to 
the  effect  of  conflicting  or  evenly  balanced 
testimony.  There  Is  some  conflict  In  the  tes- 
timony In  this  case,  but  even  if  the  evidence 
were  more  evenly  balanced  the  case  would 
still  come  under  the  rule,  frequently  an- 
nounced, that  in  cases  where  the  trial  court 
saw  the  witnesses  and  heard  their  testimony. 
It  Is  better  able  to  Judge  of  their  truthful- 
ness and  credibility  than  Is  this  court  from 
reading  the  testimony.  As  has  been  fre- 
quently held,  we  have  power,  under  the  con- 
stitution, to  review  questions  of  fact  In  equi- 
ty cases.  Still,  when  such  cases  have  been 
regularly  tried  before  a  court  of  equity,  and 
facts  found  on  all  material  Issues,  this  court 
will  not  disturb  the  findings,  unless  they  are 
so  manifesUy  erroneous  as  to  demonstrate 
some  oversight  or  mistake  which  necessarily 
affects  the  substantial  rights  of  the  appel- 
lant We  do  not  wish  to  be  understood,  bow- 
ev»,  that  we  are  ctmcluded  by  the  findings 
of  the  trial  court.  We  do  not  mean  that  we 
have  abdicated  our  supervision  and  control 
over  facts  In  equity  cases.  But  when  there 
is  a  great  or  irreconcilable  conflict  In  the  tes- 
timony, or  It  is  evenly  balanced,  and  the 
findings  of  the  trial  court  are  sustained  by 
the  evidence,  such  fln^ge  will  ordinarily  be 
sanctioned  by  our  afilrmance;  but,  when  the 
testimcHiy  prepMiderates  on  one  side  or  the 
other  in  such  a  way  as  to  convince  this  court 
that  the  court  below  has  erred.  Its  judgment 
will  be  reversed.  McKay  v.  Farr,- 15  Utah, 
204,  49  Pac.  649;  Klt^ienBtine  v.  Hays,  20 
Utah,  56,  57  Pac.  712;  Whltesides  v.  Green, 
13  Utah,  351,  44  Pac.  41032,  57  Am.  St  Rep. 
740;  Bank  v.  Stapp  (Ky.)  30  S.  W.  1000; 
Borne  T.  Schne<^o  (Mo.)  13  S.  W.  82. 

3.  The  purpose  of  this  acUwt  Is  to  set  aside 
and  annul  a  written  Instrument  signed  by 
Mr.  Beck.  To  do  this,  the  entire  burden  Is 
thrown  upon  the  appellant  to  overcome,  by 
clear,  unequivocal,  convincing  testimony,  the 
strong  presumption  arising  In  favor  of  the 
written  Instrument  signed  by  the  party  char- 
ged; and  if  there  is  a  failure  to  oveic<Hne 
this  presumption  by  testlmwy  clear,  i^ain, 
and  convincing,  and  beyond  reasonable  con- 
troversy, the  written  Instrument  will  be  held 
to  express  the  Int^tlon  of  the  parties.  The 
bill  of  sale  in  question  speaks  as  an  abso- 
lute conveyance,  and  the  testimony  offered  to 
Impeach  It,  taken  In  connection  with  the  tes- 
timony of  the  other  witnesses.  Is  not  so  clear, 
unequivocal,  and  ctmvlncing,  or  beyond  such 
reasonable  controversy,  as  to  convince  us  that 
It  is  not  what  it  purports  to  be.  Ewlng  t. 
Keith,  16  Utah.  312,  52  Pac.  4;  Chambers 
Emery,  13  UUh,  374,  45  Pac.  192;  Howland 
V.  Blake,  97  U.  S.  624,  24  L.  Ed.  1027. 

In  conclusion,  we  find  no  evidence  ot  fraud 
or  of  a  secret  trust  as  charged  In  the  c<nn- 
plaint   Many  other  questioim  are  ratoed  in 
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the  record,  oo  wblch  we  find  no  reversible 
error. 

The  decree  and  findings  of  the  district 
conrt  are  affirmed,  with  coats. 

BASKIM  and  BABTCH,  JJ^  concur. 


(BB  Oil.  IM) 

In  re  BELL'S  BSTATB. 
8TAACKE  T.  BELL.  (B.  F.  2^.)  * 

(Supreme  Court  of  California.   Dec  24,  1901.) 

XXECUTORS— RBMOVAX.— BUSHANAOEOIENT 
AND  NEOL.ECT— PRAUI>— DISCRHrriON 
OF  PROBATE  COURT. 

1.  Where  a  petidou  to  remove  ao  executor 
was  granted,  and  the  evidence  was  sufficient 
to  support  a  findiuK  of  mismanaeemeDt  and  neg- 
lect, a  further  unsupported  finding  of  fraud  did 
not  affect  the  other  grounds  on  whldi  the  order 
of  removal  properly  rested. 

2.  discretion  of  the  probate  court,  In  re- 
moving an  executor,  Bhoufd  not  be  interfered 
Tith  on  appeal,  unless  it  is  clear  that  such  dis- 
cretion has  be«B  abused. 

Ja  banc  Appeal  from  snperlor  conrt,  city 
and  county  of  San  Frandsco;  J.  T.  Ooffey, 

Petition  by  Teresa  Bell  for  the  removal  of 
George  Staacke  as  an  executor  of  ttie  will  of 
Thomas  Bell,  deceased.  From  an  order  re- 
moving such  executor,  be  appeals.  Affirmed. 

8idn^  V.  Smith,  for  appellant.  T.  Z. 
Blakeman,  for  respondent 

HcFARLAND,  J.  This  Is  an  appeal  by 
George  Staacke  from  an  ord^  of  the  superior 
court,  sitting  In  probate,  removing  him  as 
executor  of  the  last  wlU  of  THomas  Bell,  de- 
ceased. The  order  appealed  from  was  ipade 
tfter  a  hearing  of  the  petition  of  Teresa  Bell, 
vidow  of  the  deceased.  The  petition  sets 
forth  about  a  dozen  grounds  for  removal, 
dght  of  which  were  found  in  favor  of  the 
petitioner.  As  we  tbink  that  the  finding  No. 
2,  concemlDg  app^llant^s  conduct  with  re- 
spect to  property  of  the  estate  Imown  as  the 
"Lagnna  Bancbo,"  Is  sufficient  to  warrant 
the  order  of  removal,  we  do  not  deem  It  nec- 
essary to  discuss  In  detail  the  other  findings; 
althongh  It  Is  proper  to  say,  generally,  of 
these  other  findings,  that  some  of  them  are 
not  justified  by  the  evidence,  and  that  others 
do  net  furnish  sufficient  legal  ground  for  the 
removal  of  the  executor.  And  we  do  not 
think  that  the  evidence  Justified  any  anding 
at  fraud,  or  corrupt  conduct  on  the  part  of 
executor.  The  facta  found  in  said  finding 
Na  2  are  sufficient,  we  think,  to  warrant 
the  conclusion  ct  the  court  below  that  the 
executw  should  be  removed  for  mlsmanage- 
nusat  uid  wrongful  n^Iect  of  the  estate, 
within  the  meaning  of  secti<Hi  1436  of  the 
Code  oC  Civil  Procedure.  The  evidence 
which  supports  the  findings  on  which  the 
conclnrion  of  mismanagement  aud  neglect 
woe  founded  Is,  no  doubt,  quite  conflicting; 
but  It  vas  not  so  one-sided  as  to  warrant 
us  In  setting  these  findings  aside.  The  posi- 
tion of  appellant  with  respect  to  the  Laguna 


rancho  was  embarrassing  from  the  start,  and 
one  which  he  should  not  have  allowed  him- 
self to  occupy.  At  the  time  of  Bell's  death, 
a  Mlsa  Thompson,  who  resided  In  New  Yortt, 
held  a  mortgage  on  the  rancho  for  950,000, 
and  the  appellant  was  her  agent  as  such 
mortgagee,  and  conthraed  to  be  such  &tt& 
he  became  executor;  and  his  duties  to  her 
as  su<di  agent,  and  to  the  estate  as  executor, 
were  necessarily  to  some  »tent  conflicting. 
He  informed  her  that  the  estate  could  not 
pay  the  mortgage,  and  wrote  some  things  to 
her  about  foreclosure  by  her  which  the  conrt 
finds  to  have  been  IncoDSlst^t  with  his  du- 
ties as  executor.  She  did  foreclose,  no  de- 
fense having  been  made  to  her  action  of  fore- 
closure by  the  ai^llant;  and  she  purchased 
the  rancho  for  the  amount  of  the  principal 
and  interest  due  on  the  mortgage,  which, 
with  costs,  etc.,  amounted  to  something  over 
¥58,000.  The  pn^rty  was  sold  at  public 
auction,  and  there  was  no  other  bidder. 
There  was  certainly  considerable  evId«iQe 
that  it  could  not  have  been  sold  for  more 
than  the  amount  of  the  mortgage,  and  could 
not  since  have  been  sold  for  more  than  that 
amount,  and  that  the  estate  lost  nothing  by 
the  foreclosure  and  sale  to  the  mortgagee. 
But  the  evidence  on  tiiese  points  was  con- 
flicting, and  we  cannot  disturb  the  finding 
of  the  lower  court  that  the  property  was 
worth  $100,000,  and  that  appellant  should 
not  have  permitted  the  said  foredosnre  and 
sale  to  the  mortgagee.  There  were  also 
some  other  acts  of  appellant  connected  with 
the  matter  of  this  rancho—found  by  the  court 
to  have  been  improper— which  need  not  be 
here  mentioned.  The  fact  that  the  court  al- 
so found  fraud  against  appellant  does  not 
affect  the  other  grounds  on  which  the  order 
of  removal  rests.  The  general  principles, 
much  discussed  by  oounsel  on  both  sides, 
which  govern  cases  like  this  are  not  much 
In  doubt;  the  difficulty  Is  In  applying  them 
to  a  given  case.  A  probate  court  sdiould  not 
defeat  the  will  of  the  testator  by  removing 
his  chosen  executor  for  light  or  trivial  causes, 
and  particularly  for  matters  which  could  be 
readily  adjusted  in  the  settlement  of  his  ac- 
counts. It  should  be  extremely  careful  In 
adopting  a  measure  so  tuirah  and  severe. 
But,  on  the  other  hand,  to  the  probate  court 
is  given,  in  the  first  instance,  the  supervision 
and  protection  of  estates  of  deceased  per- 
sons, with  power,  in  the  exercise  of  that  su- 
pervision, to  remove  an  ^ecutor  when,  in 
Its  discretion,  such  step  la  necessary  for  the 
protection  of  tbe  estate;  and  tSiat  power  is 
not  to  be  interfered  with  by  tbe  ai^llate 
court  unless  there  has  been  a  clear  abuse  of 
that  discretion.  In  tbe  case  at  bar  we  do  not 
feel  called  upon  to  say  that  there  has  been 
such  abuse. 
The  order  appealed  from  Is  affirmed. 

We  concur:   TEMPLE,  3.;  GAXOUTTE, 
J.;  HENSHAW.J. 

VAN  DYKE,  J.   I  concur  in  the  Judgmrat 
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WABD  T.  PACIFIG  MUT.  LIFE  INS.  CO. 

et  al.   (S.  F.  1,875.) 
<SnpTeme  Court  of  CalifomU.  Dec.  27,  1901.) 

PORBION  RBCBIVBR— RIOHT  OF  ACTION— DO- 
MESTIC CREDITORS-CONFUCTINO  CLAIMS. 
Though  a  receiver  of  one  state  wlU  some- 
times, through  comity,  be  allowed  to  sae  In  an- 
other state,  he  cannot  do  so  where  the  claim 
sought  to  be  enforced  conflicts  with  the  rights 
of  citizens  or  creditors  in  the  state  where  the 
suit  is  brought. 

Department  2.  Appeal  from  superior  court, 
city  and  county  ol  San  Fzanclsco;  J,  O.  B. 
Hebbard,  Judge. 

Action  by  Samuel  D.  Ward,  as  receive  of 
the  Republic  Life  Insurance  Company, 
against  the  Pacific  Mutual  Life  Insurance 
Company,  In  which  the  insurance  company 
paid  the  amount  sued  for  Into  court,  and 
John  T.  Doyle  was  brought  In  as  a  substi- 
tuted defendant  From  a  Judgment  for  de- 
fendants, and  from  an  order  denying  a  new 
trial,  plaintiff  appeals^  Affirmed. 

Vincent  Neale,  for  appelant  Fox,  Kel- 
logg &  Gray  and  O.  W.  McBnem^.  tor  re- 

spond^ts. 

McFARLAND,  J.  This  1b  an  appeal  by  the 
plaintiff  from  a  Judgment  in  favor  of  the 
defendants,  and  from  an  wder  denying  Ills 
motion  for  a  new  trial.  This  action  was 
brought  by  the  plaintiff  as  receiver  of  an  in- 
solvent Illinois  corporation  called  the  Be- 
publlc  Life  Insurance  Company.  Plaintiff 
was  appointed  receiver  by  a  court  of  the 
state  of  Illinois,  under  a  statute  of  that  state. 
He  commenced  this  action  in  the  superior 
court  of  California  against  the  defendant  the 
Pacific  Mutual  Life  Insurance  Company,  a 
corporation  of  this  state.  The  alleged  cause 
of  action  Is  based  on  a  policy  of  Insurance 
Issued  by  said  defendant  on  tlie  life  of  one 
Crowell,  and  payable  to  the  said  Bepubllc 
Insurance  Company  of  Illinois,  of  which  pe- 
titioner is  receiver.  Crowell  Hied,  and  prop- 
er proof  of  his  death  was  made.  The  Pacific 
Mutual  Insurance  Company  admitted  Its  lia- 
bility on  the  policy,  but  declined  to  pay  be- 
cause the  amount  to  be  paid  thereon  had 
been  garnished  In  an  attachment  suit  brought 
in  the  superior  court  of  San  Mateo  county, 
In  this  state,  by  John  T.  Doyle,  a  resident 
of  this  state,  against  said  Republic  Company 
of  Illinois.  It  set  up  these  facts  In  its  an- 
swer, and  prayed  that  it  be  allowed  to  pay 
the  amount  into  court,  and  that  Doyle  be 
hrougbt  in  as  a  substituted  defendant,  and 
an  order  to  that  effect  was  made.  Doyle 
appeared  and  answered,  and  set  up  his  ac- 
tion against  tie  Republic  Company,  the  Issu- 
ance of  a  writ  of  attachment  therein,  the 
garnishment  of  the  Pacific  Mutual  Company, 
and  the  fact  that  he  Iiad  obtained  Judgment 
in  the  said  action. 

The  first  point  made  by  respondents  is  that 
an  action  by  a  foreign  receiver  cannot  be 
maintained  here  against  a  domestic  creditor 
claiming  the  same  fund,  situated  here,  of  the 


Insolvent  foreign  corporation,  which  la  sought 
to  be  appropriated  by  the  receiver  of  such 
corporation.  As  we  think  that  this  conten- 
tion of  respondents  must  be  sustained,  It  vrlll 
not  be  necessary  to  consider  the  various  oth- 
er contentions  made  by. the  parties.  All  the 
riglits  and  powers  of  the  plaintiff  In  the 
premises  as  receiver  are  derived  from  the 
statute  of  IllInolB,  and  are  confined  to  the 
territorial  Jurisdiction  of  that  state.  The 
statute  in  question  has  no  force  in  Califor- 
nia. It  Is  true  -that  a  receiver  appointed  un- 
der the  laws  of  one  state  will  sometimes  be 
allowed,  by  comity,  to  maintain  a  suit  In- 
volving proiwrty  In  another  state,  where 
there  are  no  claims  or  Interests  of  the  citi- 
zens of  the  latter  state  to  be  considered, 
but  not  where  there  are  confilctlng  claims 
of  domestic  creditors  to  the  property  or  fund, 
who  are  piu-suing  their  remedies  under  the 
statutes  of  the  other  state.  There  are  nu- 
merous authorities  to  this  point,  but  as  this 
court  has  bad  occasion  to  declare  the  rule  In 
Humphreys  v.  Hopkins,  81  CaL  551,  22  Pac. 
892,  6  L.  R.  A.  792,  15  Am.  St.  Rep.  76,  It 
Is  only  necessary  to  refer  to  that  case,  and 
to  many  authorities  cited  by  Freeman  in  his 
notes  to  Alley  v.  Casparl  (Me.)  6  Am.  St. 
Rep.  179  (B.  c.  14  AU.  12),  referred  to  In  the 
opinion  in  the  former  case.  In  the  Humph- 
reys Case  the  court,  speaking  of  orders  ap- 
pointing receivers  in  other  states,  say:  **l'he 
authorities  as  to  the  effect  to  be  given  In 
other  Jurisdictions  to  such  orders  are  col- 
lected in  a  note  to  the  case  of  Alley  v.  Cas- 
parl (Me.)  6  Am.  St  Rep.  185  (s.  c.  14  Atl. 
12).  The  result  Is  summed  up  by  the  editor 
(page  189)  as  follows:  'We  deduce,  there- 
fore, from  a  thorough  lamination  of  the 
cases  and  text-boolis  upon  the  subject  tbat 
the  great  weight  of  authority  Is,  and  should 
be,  in  keeping  with  the  decision  rendered  by 
Mr.  Justice  Wayne  In  Booth  v.  Clark,  17 
How.  334,  15  L.  Ed.  I6i,  that  a  foreign  re- 
ceiver has  no  right  to  sue  In  another  state; 
but  that  on  the  ground  of  comity  the  court 
win.  In  a  Just  and  proper  exercise  of  a 
sound  legal  discretion,  permit  such  aults  to 
be  maintained  for  the  purpose  of  thereby  do- 
ing Justice,  where  the  good  of  a  large  num- 
ber would  demand  it  by  recognizing  the  or- 
ders and  Judgments  of  the  courts  of  a  sister 
state.  But  in  none  of  the  cases  Is  such  right 
to  sue  conceded,  or  the  suit  permitted  to  be 
maintained  by  the  foreign  receiver,  where 
the  claim  sought  to  be  enforced  conflicts 
with  the  rights  of  citizens  or  creditors  in  the 
state  wliere  the  suit  Is  brought'  We  think 
that  the  effect  of  the  decisions  is  correctly 
stated  in  this  extract  from  Mr.  Freeman's 
note,  and  we  think  that  In  this  case  Justice 
to  our  own  citizens  requires  that  we  should 
not  extend  the  principle  of  comity  so  far  as 
to  award  this  property  to  the  representatives 
of  creditors  residing  in  other  states,  and  who 
are  seeking  to  hold  it  for  their  own  exclusive 
benefit"  There  was  a  dissent  In  that  caw*, 
but  not  as  to  the  general  principles  announ- 
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eed.  Tbe  leading  aothoritleB  on  tbe  point 
tie  collated  by  Mr.  Freeman,  under  tbe  bead 
oC  "JorlBdlctlon  as  to  Snlta  by  Receivers  Ap- 
pi^ted  in  Other  States,"  In  tbe  notes  above 
referred  to.  commencing  at  page  185,  6  Am. 
St  Rep.  See,  also,  Land  Co.  t.  Uoag.  132 
CtL  627.  M  Pac.  1073. 

The  jodgment  and  oider  awealed  from 
are  aCflrmed. 

Weconcnr:  TS]MPLB,J.;  HENSHAW»J. 


(USCaL  m 

TANALBTIMSl  t.  WHBLAN.  ShsM,  «t  aL 
(S.  F.  1376.) 

(Boreme  Comt  of  GaUfmila.  Dee.  27.  1901.) 

BJPLBVIN— COMPLAINT— SUFFICIBNCT— 
AN8WBR. 

1.  A  comiilaint  in  an  action  of  claim  and  de* 
Hrery  to  recover  goods  attached  by  defendant 
as  the  property  of  a  third  person,  which  alleges 
tiiat  plaintiff  was  the  owner  and  entitled  to  the 
goods  at  a  time  prior  to  the  commencement  of 
the  actioD,  is  insafflcient,  where  ovnersblp  and 
right  of  possession  at  the  time  the  action  is 
commenced  are  not  pleaded. 

2.  The  defect  ia  not  cored  by  an  alien tlon  la 
the  answer  that  complainant  was  not  tne  owner 
or  entitled  to  the  pmseeslon  of  the  property  at 
tbe  times  alleged  Id  the  petition  or  at  any  other 
time. 

D^partmoit  2.  Appeal  from  superior 
eourt,  city  and  coonty  of  San  Francisco. 

Actum  bf  claim  and  ddlvery  by  Lynna 
Tanalstine  against  B,  I.  Whelan.  sheriff, 
ind  others.  From  a  Judgment  In  tayor  bt 
plaintiff,  defendants  appeal.  Reversed. 

Cannon  &  Freeman,  Dtnkdsidel  St  Oes- 
ford,  and  Beddy,  Campbell  &  Metson,  tar 
appdiants.  W.  A.  8.  Nlclu^n,  for  re- 
oimdent 

HcPABLAMD.  J.  This  Is  an  action  to 
recover  certain  goods  attached  by  tbe  de- 
fendant Whelan,  sberiCT.  as  the  property  of 
defendants  in  certain  attachment  stdts. 
Jodgmoit  went  toe  plaintiff,  and  defendants 
appeal. 

Appellants  contend,  among  other  things, 
that  the  complaint  does  not  state  a  cause 
ot  BctlcHi,  because  It  Is  merely  avored  there- 
in that  at  times  prior  to  tbe  commencement 
•f  the  salt  plalntlfr  was  tbe  owner  end  en- 
titled to  tbe  possession  of  tbe  goods,  and 
there  Is  no  averment  of  the  ultimate  fact 
that  he  was  so  tbe  owner  and  oitltled  to  tbe 
possearion  wh&i  the  action  was  commenced. 
We  see  no  valid  answer  to  this  contention. 
It  has  been  beld  here  over  and  over  again 
tbit  a  complaint  in  wliet  we  call  an  "action 
of  claim  and  ddtv«y*'  Is  fatally  Insnfilclent 
If  It  contains  no  averment  of  ownership 
and  right  to  poflsesalon  at  the  time  of  the 
commencement  of  tbe  action,  and  that  a 
complaint  libe  the  one  In  the  case  at  bar 
does  not  state  facts  sufficient  to  constitute 
a  CBose  of  action.  See  Bane  v.  Peermen, 
125  Cal  2ao.  67  Pac.  885;  Truman  v.  Young, 


121  Oal.  490.  53  Pac.  1073;  Holly  T.  Helslcell, 
112  Oal.  174,  44  Pac.  466,  and  cases  there 
cited;  Fredericks  v.  Tracy,  98  Oal.  65S,  33 
Pac.  750;  Afflerbach  v.  McGovem,  79  Cal. 
268,  21  Pac.  837.  We  could  not,  therefore, 
condone  the  ineufflclency  of  the  complaint 
in  the  present  case  without  expressly  over- 
ruling a  long  line  of  former  decisions  of  tbls 
court,  which  we  certainly  have  no  desire  to 
do.  Tbe  only  plausible  reply  whlc^  re- 
spondent makes  to  this  contention  Is  that 
tbe  Insufficiency  of  tbe  cotoplaint  above 
stated  was  cured  by  tbe  answers  of  appel- 
lants. But  the  cases  cited  to  this  imlnt  by 
respondeat  go  only  to  the  extent  of  heading 
that  where  a  complaint  fails  to  state  mate- 
rial facts,  but.  as  was  said  In  Bums  t.  Gush- 
ing, 06  Cat  680.  31  Pac.  1124,  "these  very 
focts  are  supplied  by  the  averments  of  the 
answef,"  tbe  defect  Is  cured.  An  example 
of  the  role,  showing  its  proper  application, 
is  found  in  Cohen  v.  Knox,  90  Cal.  266,  27 
Pac.  215,  13  L.  R.  A.  711.  In  that  case  tbe 
plaintiff  claimed  title  to  tbe  laud  under  a 
deed  from  her  father  which  was  attacked 
on  tbe  ground  that  It  bad  been  fraudulently 
made  with  Intent  to  binder  creditors,  and 
It  was  contended  by  defendant  that  the 
complaint  was  Insufficient  because  it  did  not 
clearly  appear  therefrom  that  plaintiff  de- 
rived her  title  from  her  father.  And 
this  court,  without  determining  definitely 
whether  there  was  the  asserted  defect  In 
the  complaint,  beld  that  such  defect,  If  it 
existed,  was  cured  by  defendant's  cross 
complaint,  In  which  "be  averred  apeciOcally 
the  very  facts  which  he  contends  should 
'have  been  averred  In  the  complaint,'* — that 
Is,  that  the  father  was  the  owner  of  the 
land  at  the  date  of  the  deed  to  plaintiff, 
that  be  at  that  date  "conveyed  the  same  by 
deed  to  plaintiff."  and  that  "plaintiff  holds 
under  said  deed,  and  not  otherwise."  Tbe 
principle  Is  that  the  omission  of'  a  material 
fact  is  cured  by  the  express  averment  of 
that  very  fact  In  the  defendant's  pleadings. 
But  there  Is  nothing  of  tbe  kind  In  tbe  case 
at  bar.  The  contention  of  respondent  rests 
on  tbe  fact  that  defendants,  In  their  an- 
swers, say,  among  other  things,  that  plain- 
tiff was  not  the  owner  or  entitled  to  the 
possession  of  the  goods  at  the  time  alleged 
in  the  complaint  "or  at  any  other  time," 
which.  It  Is  said,  Included  (he  time  of  the 
commencement  of  the  action.  -  But  that  is 
the  very  conv^se  of  the  averment  which 
respondent  ought  to  have  made  In  his  com- 
plaint, namely,  that  at  the  time  of  the  com- 
mencement of  the  action  he  was  tbe  owner, 
etc.  Tbe  Judgment  must  therefore  be  re- 
versed for  the  insufficiency  of  the  complaint 
Of  course,  It  will  be  within  the  power  of  tbe 
court  below  to  entertain  an  application  of 
respondent  to  amend  bis  complaint,  It  he 
be  advised  to  make  sucb  application. 
The  Judgment  Is  reversed. 

We  concur:    TEMPLf;  J.;  HENSHAW.  3. 
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<13S  Cat.  SOS) 

M0N:TAGUE  et  a1.  T.  LEONABD.  (Sac. 
824.) 

(Sapreme  Court  of  California.  Dea  26.  1901.) 

CONTRACTS-CONSTRUCTION-CONSIDBRi- 
TION— PAYMBNT. 

Where  plaintiffs  agreed  with  defendant  to 
plant  certain  land  id  jrapes,  and  to  cultivate  it 
for  three  years,  tor  f(30  per  acre,  -and  were  to 
retain  possession  thereafter  until  they  had  re- 
ceived from  the  net  profits  realized  after  the 
three  years  the  amount  of  the  consideration, 
provided  defendant  had  not  exercised  his  op- 
tion to  pay  for  such  services  in  cash,  the  plain- 
tiffs are  not  entitled  to  an  unconditional  pay- 
ment of  such  consideration  where  the  cultivation 
of  the  land  proves  unprofitable. 

Commissioners'  decision.  Deportmoit  1. 
Appeal  from  superior  court,  Madera  connty; 
W.  M.  Gonley,  Judge. 

Action  by  W.  W.  Montague  &  Co.  nnd 
others  against  J.  L.  Leonard.  From  a  Judg- 
ment in  faror  of  defendant  entered  on  de- 
mamst  to  the  complain^  plalntUb  appeuL 
Afflrtned. 

Walter  H.  Llnforth  and  Linforth  &.Whit- 
aka,  for  an^ellanta.  Cannon  &  Freeman, 
for  respondent 

SMITH,  a  The  plalntltEa  appeal  frmn  a 
Judgment  for  defendant  raitered  on  demurrer 
to  the  comphilnt  The  suit  was  brought  to 
foreclose  a  lien  on  laud  of  the  defendant  for 
amonnta  alleged  to  be  doe  on  a  written  con- 
tract between  the  parties  of  date  May  21, 1803. 
The  only  question  Involved  la  as  to  the  con- 
struction of  the  contract  By  the  terms  of  the 
contract  the  plaintiffs  agreed  toplant  the  land 
described  In  the  cohtract  in  muscat  grapes/ 
and  to  cultivate  the  same  for  Uie  period  of 
three  years;  and  the  defendant  agreed.  In 
consideration  of  the  premises,  "to  pay  them 
the  sum  of  sixty  dollars  [per  acre]  in  gold 
coin  of  the  gov^nment  of  tiie  United  States; 
*  *  *  said  payment  to  be  made  in  manner 
liereinaftOT  specified,  to  wit" 

The  paragraphs  of  the  agreement  follow- 
ing (numbered  for  convenience)  provide  as 
follows: 

(1)  That  the  parties  of  the  flnrt:  part  shall 
have  the  possession,  and  all  the  profits  of  the 
land  for  the  first  three  years. 

(2)  'That  after  the  expiration  of  the  peri- 
od of  three  years  •  •  •  said  parties  of 
the  first  part  may  and  shall  remain  in  the 
possession  and  occupation  of  said  land  and 
premises,  and  receive  all  the  profits  thereof, 
and  all  the  proceeds  of  the  crops  raised 
thereon,  until  they  shall  receive  from  said 
net  profits  realised  after  the  expiration  of 
the  first  period  of  three  years,  herein  provid- 
ed for,  such  sums  of  money  as  will  make  up 
the  sum  of  sixty  dollars  per  acre,  in  gold 
coin,"  etc.,  "for  each  •  •  •  acre  •  •  • 
planted." 

(3)  That  tbe  partira  of  the  first  part  shall 
hare  a  lien  on  the  land,  "securing  to  them 
the  payment  of  the  sum  of  sixty  doUara  per 
acre  in  gold  coin,"  etc..  "to  be  paid  to  them 
by  said  party  of  the  second  part  which  said 


charge  and  lien  shall  be  and  remain  upon 
said  lands  until  the  whole  of  said  sum  of 
sixty  dollars  per  acre  shall  have  be«i  fully 
paid." 

(4)  "That  the  said  sum  of  sixty  dollars 
acre  •  •  •  shall  be  net  to  them,  and  shall 
be  free  and  clear  of  any  costs,  cbargee.  and 
erpenses  *  «  •  after  the  Kcplration  of  the 
first  period  of  three  years,"  etc. 

(5)  "That  wheneTM",  In  accordance  with 
the  terms  of  this  agreement,  s^id  party  of 
tlie  second  part  shall  have  paid  or  caused  to 
be  paid  to  said  parties  of  the  first  part  the 
said  sum  of  sixty  dollars  in  gold  coin,"  etc 
"net  for  each  a<are  of  land  •  •  •  cultivated 
and  planted."  and  shall  not  be  in  default  on  a 
certain  mortgage  described,  the  premlaes 
Bball  be  surrendered  to  blm. 

(6)  That  at  any  time  the  inrty  of  the  sec- 
ond part  not  being  in  default  on  the  mort- 
gage referred  to,  "may  pay  to  the  said  par- 
ties of  tbe  first  part  the  sum  of  sixty  dollars 
In  gold  ooin,**  etc.,  "for  each  •  •  •  acre 
which  shall  Iiave  been  planted  and  cultivated 
as  hereinabove  provided,  and  may  then  tn':e 
and  receive  from  said  parties  of  the  first 
part  tbe  possession  of  said  lands,"— proper 
credits  to  be  made  for  moneys  received  by 
the  parties  of  the  first  part;  and,  "all  taxes 
on  land  or  Improvements  assessed'  •  •  • 
after  tbe  expiration  of  the  first  period  of 
tiiree  years  •  •  *  to  be  paid  by  the  party 
of  the  second  part"  Tbe  plaintiffs  entwed 
upon  and  continued  In  the  performance  of 
the  contract  up  to  the  time  of  the  filing  of 
the  complaint  October  13,  1808.  But  as  it 
tamed  out  the  land,  with  the  exception  of 
a  trifling  amount  yielded  no  proceeds,  and  It 
is  allied  that  It  will  be  Impossible  in  the 
future  to  make  It  do  so.  The  contention  of 
the  plaintiffs  Is  that  the  contract  Is  to  be 
construed  as  obliging  the  defendant  uncon- 
ditionally to  pay  them  the  amounts  specified 
for  the  cultivation  of  the  land,  and  that  the 
profitable  cultivation  of  the  land  having  be- 
come unfeasible,  and  the  payment  In  thB 
method  provided  Impracticable,  they  are  now 
entitled  to  recover  the  amount  due,  and  to 
enforce  their  lien.  The  contention  of  the 
defendant  Is  that  his  agreement  was  to  pay 
only  in  the  manner  provided,  which  was  tbe 
view  by  tbe  court  The  Judgment  we  think, 
must  be  affirmed.  Tbe  promise  of  the  de- 
fendant was  to  pay  the  amounts  agreed  upon 
In  the  mode  prescrllied  in  the  contract;  that 
Is  to  say,  In  the  mode  prescribed  in  para- 
graph 2.  This  la  tbe  only  mode  of  payment 
provided  for,  except  that  by  paragraph  6  the 
option  Is  given  to  the  def«idant  to  antici- 
pate the  completion  of  the  payments  Unia  to 
be  made  by  payment  In  cash  of  tbe  balance 
due  at  any  time. 

We  advise  that  the  Judgmoit  be  affirmed. 

We  concur:   GBAY,  O.;  HATNBS,  O. 

PER  CUBIAM.  For  the  reasons  gfv«i  In 
the  foregoing  opinion,  the  judgmrat  Is  af< 
firmed. 
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CUSCal.  SM) 
NOLAN  at  iL  T.  BOTSLBB  tt  bL  (U  A. 

86SD 

(Snprema  Oonrt  of  California.  Dec.  28,  1001.) 

PROPBBTT— BVIDBNCB  OF  0WNBR8HIP— »N- 
JOINING  REMOVAL. 

A  ■tipolatioii  In  a  suit  bj  the  owner  <tf  the 
land  to  enjoin  remoTal  of  property  affixed  to  the 
toij  Bfaowed  that  plaintiff  was  in  pOBsession,  bnt 
tlie  only  showing  of  title  In  defendant  was  that 
one  K.  had  aflixed  the  property  to  the  boU  aft^ 
the  ucecotion  of  the  lease,  which  bad  not  ex- 
pired, and  that  defendant  had  purchased  of  K. 
"all  his  interest  in  said"  property.  There  was 
BO  evidence  as  to  K.'b  ownership.  Btld  insoffl- 
dent  to  slww  a  battar  title  In  detendapt  than  in 
plaintiff. 

CommiaaloDers'  decision.  Department  2. 
Appeal  from  superior  court,  Ventura  comity; 
B.  T.  WiUlimia^  Judge. 

Suit  by  M.  J.  Nolan  and  others  against  J. 
P.  Rotsler  and  another.  From  a  Judgment 
for  plaintlfla,  defendant  Botslw  appeals.  Af- 
firmed. 

Jones  ft  Weller  and  Orestes  Orr,  for  appel- 
laiit  W.  B.  Bacon,  tor  respondentia 

OOOFEB,  O.  This  action  was  brotight  to 
Mtjoln  the  defendants  from  remorlng  from 
the  lands  of  plaintiff  oortaln  machinery,  en- 
gines, derrlclEs,  tramways,  wire  cables,  and 
appurtenances  aUeged  to  be  the  prt^rty  of 
plftintiffs,  and  attached  to  and  claimed  to  be 
a  part  of  the  real  estate  described  In  tbo 
complaint  The  case  was  submitted  upon  the 
pleadings  and  a  written  stipniatlcm  as  to  the 
(Acts.  The  court  Sled  findings,  and  ordered 
Judgment  for  plaintiffs  as  prayed.  The  de- 
fendant Kllpatrlck  made  default,  and  defend- 
ant Rotsler  has  appealed  from  the  Judgment 
and  order  denying  Us  motion  for  a  new 
trial. 

The  adle  question  here  Is  as  to  whether 
or  not  the  pleadings  and  stipulation  support 
the  findings.  Hie  stipulation  shows  that  the 
plaintiffs  were  at  the  time  of  the  commence- 
ment of  Qie  acdoif  and  at  the  time  of  the 
trial  the  owners  and  In  possession  of  the 
real  estate  described  In  tbe  complaint;  that 
plalntlCb  were  at  tbe  commencement  of  the 
action,  and  ever  since  hare  been.  In  posses- 
aloo  of  the  machinery,  »iglnes,  derricks, 
tramways,  and  wire  cable  described  In  the 
complaint,  tbe  same  being  securely  attocbcd 
to  and  fastened  to  the  soil  by  means  of  hy- 
draulic cement.  Iron  bolts,  and  being  em- 
bedded in  the  rock.  Tbe  rorified  complaint 
alleged  that  defendants  threaten  to,  and  will, 
unless  restrained  by  tbe  court,  detach  from 
the  soil  and  remove  from  said  premises  the 
•aid  property  hereinbefore  described.  This 
allegation  is  not  denied  In  tbe  answer.  The 
abore  stipulated  facts  and  admission  In  the 
answer  amply  sustain  the  findings.  Without 
regard  to  the  question  as  to  whether  or  not 
the  iv(q>aty  was  so  attadied  to  the  real  es- 
tate as  to  become  a  part  thereof,  and  con- 
eedlng  It  to  be  personal  propertj>  the  jade- 


ment  Is  correct  Tbe  stipulation  shows  that 
plaintiffs  were  In  the  possession  thereof  at 
the-  time  of  the  commencement  of  the  action 
and  at  tbe  time  of  the  trial.  Possession  is 
prima  facie  evidence  of  title.  It  entitled  the 
plalntlfFs  to  maintain  such  possession,  and  to 
prevent  the  property  from  being  detached 
from  the  soil,  as  against  all  persons  not  hav- 
ing a  better  title.  It  does  not  appear  that 
appellant  had  a  better  title,  or  any  title  at 
all.  Tbe  stipulation  ahowb  that  the  properly 
in  controversy  was  affixed  to  the  premises 
by  the  defendant  Kllpatrlck  for  the  purpose 
of  quarrying  and  taking  stone  therefrom  aft- 
er the  execution  of  a  lease  thereof  to  him 
by  plaintiffs,  and  that  the  lease  has  not  ex- 
pired, and  "that  the  defendant  O.  F.  Rotsler, 
prior  to  the  commencement  of  tbls  action, 
purchased  of  the  said  D,  Kllpatrlck  all  bis 
Interest  In  said  machinery  and  fixtures." 
Bnt  It  does  not  follow  from  that  that  the 
property  ever  belonged  to  Kllpatiick,  or  that 
he  had  any  interest  to  convey.  It  was  neces- 
sary for  appellant  in  order  to  overcome  the 
presumption  as  to  plaintiff's  title,  to  have 
proven  or  shown  that  the  tltie  or  right  of 
possession  was  in  Kllpatrlck  at  the  time  of 
the  purchase  from  bim. 

It  follows  that  the  Judgment  and  uxdet 
should  be  affirmed. 

We  Gcmcur:  HAYXES.  Q;  UUiPMAN.  a 

PER  CURIAM.  For  the  reasons  given  hn 
the  foregoing  opinion,  tbe  Judgment  and  or- 
der are  afilrmed. 


036  Cat  US) 
OBANT  St  aL  v.  BABBBB  at  aL  (L.  A. 

(Supreme  Oonrt  of  C^lfomla.  Dec.  24,  1901.) 

UUKICIPAL  IHFROVBMENTS-SPaCIFICATIONS 
—PUNS  AND  PROPILa-STRBET  SUPERIN- 
TENDENT—DELBOATION  OF  A0THOR1TT— 
CULVERTS-SUFFICIENT  DESCRIPTION. 

1.  Under  the  street  Improvement  act,  making 

It  the  duty  of  the  common  council  to  describe 
the  work  it  la  authorized  to  order,  and  provid- 
ing that  materials  used  shall  comply  with  the 
specificatioDs  and  be  to  the  satisfaction  of  the 
street  superintendent,  a  specification  for  a  grad- 
ing contract  providing  that  the  contractor  shall 

{trovlde  for  drniDsge  under  all  banks,  and  put 
a  such  cnlverta  as  the  street  superintendent 
may  direct,  at  hia  own  cost,  is  void,  because  an 
unwarranted  delegation  of  authority  to  the 
street  superintendent. 

2.  Where  a  resolution  of  InteDtion  and  a  con- 
tract in  street  improvement  proceedings  provid- 
ed that  the  Improvement  should  be  made  in  ac- 
cordance with  the  plans  and  profile  and  specifi- 
cations, and  the  spedficatloDS  provided  that  tb? 
contractor  should  "put  in  sua  culverts  as  tho 
street  superintendent  might  direct."  while  the 
plans  and  profile  required  only  two  culverts, 
which  were  specifically  described,  tbe  spedfic 
description  and  designation  of  tbe  two  culverts 
in  the  plans  and  profile  did  not  cure  the  fanh 
of  the  spedflcations  In  giving  the  street  snpe^ 
intendent  unwarranted  authoritjr  with  teferuies 
to  tba  culverts. 

I  *  BAcaring  denied  Jaaaaiy  IMS. 
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3.  The  specifications  were  not  rendered  nn- 
objectiooable  bj  reason  of  the  fact  tbat  the  cul- 
verts were  to  be  init  tn  at  the  contnctor*tf  ex- 
I>enBe. 

Department  1.  Ai^eal  from  snperlor  coort, 
Lob  Angeles  county;  M.  T.  Allen,  Judge. 

Action  b7  L.  A.  Grant  and  others  against 
Margaret  S.  Barber  and  others.  From  a 
Judgment  In  favor  of  defendants,  i^lntUts 
appeaL  Affirmed. 

Isidore  B.  Dodcv^er  and  Dockweiler  & 
Carter,  far  appellants.  0.  W.  Cbase,  for  re- 
spondents. 

HABRlSOIf,  J.  Action  upon  a  street  aa- 
sessment  The  lAty  councU  (rf  Los  Angeles 
passed  a  resolution  of  Intention,  and  there- 
after an  ordinance  that  Flgneroa  street,  be- 
tween cMtaln  termini,  be  graded,  gravded, 
and  guttered  with  an  asphalt  gutter,  "in  ac- 
cordance with  the  plans  and  profile  (m  file  In 
the  oBXce  of  the  dty  engineer  and  spedflca- 
tl<Hi8  on  file  In  the  office  of  the  city  derk 
of  the  dty  of  Los  Angeles;  said  specifications 
being  designated  special  specifications  for  the 
grading,  grareUng,  and  guttorlng  of  Flgneroa 
street  from  the  north  line  of  Adams  street 
to  the  southerly  boundary  line  <tS  the  dty  of 
Los  Angeles."  A  contract  for  doing  the  work 
described  In  said  resolution  was  entered  Into 
between  tiie  street  superlntoident  and  the 
plaintllfB  herein,  and  iqxni  Its  completion  they 
receired  an  assessment  thertfor,  upon  which 
the  iffesent  action  was  Ivonght  'I'he  resolu- 
tion Intention,  tocethw  with  the  spedflcsr 
tlons  referred  to  therein,  and  the  contract 
Willi  the  superintendent,  are  set  forth  in  the 
complaint  The  specifications  bad  been 
adopted  by  the  dty  council  prior  to  the  pas- 
sage of  its  resolotiou  of  intention,  am  of 
which  was  as  fdlows:  "The  contractor  shall 
provide  for  drainage  under  all  banks  that  It 
may  be  necessary  for  him  to  make  across 
ravines  or  drainage  cbannds,  and  he  sball 
put  in  such  culverts  as  the  street  superin- 
tendfflit  may  direct,  and  at  his  own  cost." 
A  demurr«  to  the  complaint  was  sustained 
by  the  superior  court,  and  from  'Qie  judgment 
tho-eon  the  plaintifCs  have  appealed. 

TTnda  tiie  street  improvement  act,  it  is  the 
duty  of  Ihe  comnum  coundl  "to  describe  the 
work"  which  it  Is  auHiorlzed  to  order;  and 
Its  want  of  power  to  delegate  this  duty  to 
any  other  officer  or  tribunal  Is  a  principle  so 
well  establltOied,  not  only  by  the  statute,  but 
also  by  various  dedsions  of  this  court  there- 
under, as  not  to  need  citation  of  auUioritlea. 
The  point  to  be  consId«%d  whenever  the 
question  is  resented  In  any  particular  case 
is  whether  the  council  has  attempted  to  dele- 
gate sudi  authority.  Tlie  description  of  the 
work  to  be  done  may  be  placed  in  specifica- 
tions annexed  to  the  resolution  (tf  Intention, 
at  which  th^  will  then  form  a  part,  as  wdl 
as  in  die  body  of  the  rest^tlon  Itself;  but 
in  neither  case  can  the  council  delate  to 
the  saperlntoident  of  streets  the  function  of 


determining  the  extent  of  the  woric  to  be 
done,  or  whether  It  sliaU  be  performed.  The 
ordinary  functltm  of  specifications  is,  as  the 
term  imports,  a  8tatem«it  in  detail  of  the 
sev^al  parts  of  the  Improremrait,  and  a  ^ 
Boription  of  the  mann»-  in  whldi  tlie  work  Is 
to  be  dcme,  and  the  materials  with  which  It 
is  to  be  constructed.  But  if  they  provide  for 
work  which  la  not  described  ta  the  resolu- 
tion 1^  intention,  ot  for  ddegatlng  to  the  su- 
perintendent of  streets  the  right  to  determine 
whethar  such  work  OulU  be  done,  or  the  ma- 
t»rial8  to  be  used,  an  assusment  tlieref  or  will 
be  invalidatod.  The  provision  in  section  6  of 
the  act  that  "the  materials  used  shall  comply 
with  the  specifications  and  be  to  the  satis- 
factim  at  the  saperlntendent  ot  streets" 
dearly  Indicates  that  the  matMials  with 
which  the  Iminovemait  is  to  be  made  most 
be  determined  by  the  council,  and  tiiat  the 
fonctlfm  ot  the  sup«int«ident  in  reference 
thereto  is  limited  to  determining  whether 
those  whldi  are  used  comply  with  the  con- 
tract An  ordinance  for  the  ccaietructlon  ot 
a  sewer  which  wMiId  require  it  to  be  buUt 
at  such  size  and  materials  as  the  superin- 
tendent should  direct  would  be  an  unantbor- 
Ised  delation  of  antbority  to  that  offico. 
In  tbe  present  case,  before  the  passage  of 
the  resolution  of  intentl(m  the  common  coun- 
cil adt^ted  spedal  specifications  for  the  grad- 
ing of  Figueroa  street  setting  forth  with 
great  minuteness  fhe  manner  tn  whidt  the 
grading  was  to  be  completed,  and  made  those 
specifications  a  part  of  its  resolutlcHi  of  in- 
tention. The  council  must  be  assumed  to 
have  known  the  configuration  <tf  the  ground 
npoa  which  the  work  was  to  be  done,  and  the 
provision  In  its  specifications  tbat  the  con- 
tractor should  provide  for  drainage  under  all 
banks  that  it  mlglit  be  necessary  for  him  to 
make  across  ravines  or  drainage  ebannela 
was  doubtless  inserted  in  view  of  sudi  knowl^ 
edge.  Under  this  spedficatlon  a  bidder  could 
intelligently  comprehend  tbe  amount  ot  work 
to  be  done,  and  estimate  iti  cost;  and  the 
superbitendent  under  his  statutory  authority, 
could  determine  whether  the  work  was  per- 
formed in  accordance  with  the  contract  But 
the  clause  requiring  the  contractor  to  put  in 
"such  culverts  as  the  street  superintendoit 
may  direct"  gave  to  that  officer  the  right  not 
only  to  determine  the  ];daces  at  whlcb  the 
culverts  should  be  built,  but  also  their  size 
and  the  materials  out  of  which  they  should 
be  constructed.— whether  of  wood  or  of  brick 
or  of  stone.  If  It  was  necessary  to  construct 
culverts  at  any  place  along  the  line  of  grad- 
ing, the  cooncll  should  have  designated  such 
places,  as  well  as  the  matwials  of  whldi 
they  were  to  be  constructed,  and  not  have 
left  the  determination  of  that  question  to  the 
Judgment  or  caprice  of  another. 

It  Is  alleged  in  the  complaint  **that  said 
plans  and  profile  refmred  to  In  the  specifica- 
tions did  not  require  or  call  tor  the  constroe- 
tion  of  any  other  culverts  whatsoever,  exc^ 
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two,  earfi  to  "be  under  the  track  of  the  South- 
trn  Pacific-  Bailroad  Company  where  the 
same  cross  the  gutter  on  each  aide  of  said 
Flgueroa  street,  and  which  said  two  culverts 
wure  to  be,  and  were  actnally,  constructed  by 
aid  railroad  company."  The  objection  to 
the  proceeding  Is  not  removed  by  this  allega- 
tion. The  resolntlon  of  Intention,  as  well  as 
the  contract,  provided  that  the  Improvement 
was  to  be  made  in  accordance  with  the  plans 
and  profile  "and"  the  specifications.  "The 
plans  and  profile"  are  not  set  forth  In  the 
record,  and  would  presumptively  be  limited 
to  an  outline  or  map  of  the  ground  along 
which  the  cots  and  fills  were  to  be  made  In 
order  to  bring  the  roadway  to  the  official  Hue. 
l^e  specification  above  quoted  does  not  limit 
the  aathOTlty  of  the  superintendent  to  the  two 
culverts  named  in  t^e  complaint,  and  the  fact 
of  inserting  this  clause  in  the  speclflcation 
indicates  that  such  was  not  the  purpose  of 
the  coancil. 

Neither  Is  the  rale  varied  by  reason  of  the 
provision  that  the  culverts  are  to  be  con- 
structed at  the  cost  of  the  contractor.  While 
the  cost  of  the  improvement  would  not  be 
cbaoged  after  the  contract  had  been  entered 
Into,  the  price  at  which  it  wonld  be  awarded 
would  Tary  according  to  the  uncertainty  of 
the  work  to  be  done,  and  competition  araoug 
bidders  would  be  materially  affected.  Under 
SDCfa  a  condition  the  bidder  would  naturally 
make  his  pro{)osal  In  view  of  the  cost  of  the 
most  expensive  material  that  might  be  re- 
qnired  by  the  superintendent;  and  whether 
be  did  or  not,  the  uncertainty  of  the  number 
of  culverts  and  the  materials  from  'which 
they  were  to  be  constracted  would  prevent 
the  owner  from  electing  to  do  the  work  at 
tile  price  it  might  be  awarded.  In  Hnugha- 
wont  V.  Hubbard,  131  Oal.  675,  63  Pac.  1078, 
cited  by  the  appellant,  the  contract  was  for 
balldlng  a  sewer,  and  the  ctmtractor  was  to 
excavate  a  trench  therefor  along  Its  route, 
wh\ch  should  have  a  sufficiently  solid  founda- 
tion opon  which  the  sewer  might  rest  The 
•pedflcatlons  In  reference  thereto  were  held 
to  be  merely  the  details  of  its  construction, 
which  the  superintendent  was  to  supervise, 
and  gave  to  him  only  such  authority  as  he 
was  required  to  exercise  by  virtue  of  the 
general  powers  of  supervision  given  to  him 
the  statute,  and  consequently  could  not  be 
reganled  as  a  delegation  to  him  of  any  func- 
tion which  the  city  council  was  required  to 
exercise.  Instead  of  holding  that  the  council 
could  delegate  any  of  Its  functions  to  the 
snperlntendent,  the  case  expressly  affirms  the 
cases  In  which  the  right  of  such  delegation 
has  been  dented.  In  the  present  case,  how- 
evQ-,  the  superintendent  Is  given  authority  to 
direct  the  performance  of  work  of  a  substan* 
tial  character  which  should  have  been  desig- 
nated by  the  council. 

The  jDdgment  Is  affirmed. 

We  eonenr:  OABOUXTE:,  J.j  TAN 
DVKE,  J. 
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(136  Cal.  271) 
BANTA  V.  WISH  et  aU  (S.  F.  1,929.) 
(Supreme  Court  of  Califomta.  Dec.  31,  1901.) 

MORTGAGE— DEED— GRANTEE-DEBT  SECURED. 

1.  Where  defendant  explicitly  testifies  that  a 
deed  received  by  him  from  plaintiff  was  intend- 
ed as  a  mortgage,  and  plaintiff  does  not  contra- 
dict snch  testimony,  a  finding  in  accordance 
therewith  is  justified. 

2.  Under  Civ,  Code,  8  2020,  defining  a  mort- 
gage as  a  contract  by  which  apeciflc  pi-operty 
is  hypothecated  for  the  performance  of  any  act, 
and  section  2924,  providiog  that  every  transfer 
of  an  interest  in  property  other  than  in  ti-ust, 
made  only  as  a  security  for  another  act,  is  to 
be  deemed  a  mortgage,  a  deed  executed  by  a 
debtor  to  a  partner  to  secare  an  indebtedness 
to  the  firm  to  a  mortgage. 

Commissioners'  decision.  'Department  2. 
Appeal  from  superior  court,  San  Joaquin 
county;  John  Hunt,  Judge. 

Action  by  H.  C.  Banta-  against  John  H.  - 
Wise  and  others.   From  a  Judgment  for  de- 
fendants, and  from  an  order  denying  a  new 
trial,  plaintiff  appeals.  Affirmed. 

Bama  McKlnue,  for  appellant.    D.  H. 
Whlttemore,  for  respondents: 

SMITH,  C.  This  Is  a  suit  tor  an  account- 
ing, the  plaintiff  alleging  a  balance  In  his 
favor  of  about  $4,000.  This  (with  other  al- 
legations) Is  denied  by  the  defendants,  who 
claim  in  their  answer  a  balance  In  their 
favor  of  $3,135.20.  There  is  also  a  cross 
complaint,"  which  sets  up  a  deed  of  the  plain- 
tiff and  wife  to  the  defendant  Wise,  of  date 
March  22,  1894,  purporting  to  convey  to  the 
grantee  the  land  described,  but  claimed  by 
the  defendants  to  be  a  mortgage  given  to  se- 
cure indebtedness  to  Christy  &  Wise  and 
contemplated  advances.  Judgment  was  ren- 
dered In  favor  of  the  defendants  named  for 
the  sum  of  $1,350,  and  for  the  foreclosure  of 
the  mortgage  as  prayed  for,  from  which,  and 
from  the  order  denying  his  motion  for  a  new 
trial,  the  plaintiff  appeals. 

The  accounts  between  the  parties  (which 
extend  over  a  period  of  nearly  five  years) 
have  their  origin  In  an  agreement  between 
the  plaintiff  and  the  defendant  John  Wise  of 
date  April  10,  1891,  by  the  terms  of  which 
there  was  delivered  to  the  plaintiff  by  Wise 
1,600  sheep,  to  be  kept  on  shares  by  the 
former  for  the  period  of  five  years,  or  such 
less  period  as  the  latter  might  determine; 
the  plaintiff  to  receive  from  the  grade  sbeep 
one-half  (subsequently  changed  to  two-thirds) 
of  the  wool  and  increase,  and  from  the 
thoroughbreds  one-third,  etc.  This  contract 
was  terminated  In  August,  1805,  the  plain- 
tiff turning  over  to  Wise's  agent  3,185  sheep, 
and  the  latter  agreeing  to  pay  him  thereaft- 
er $55  per  month  for  the  .services  of  himself 
and  son  In  herding  them;  which  arrange- 
ment continued  until  December,  1805,  when 
It  was  discontinued.  From  the  beginning 
of  the  transaction  the  wool  was,  with  the 
concurrence  of  the  parties,  consigned  to 
Christy  &  Wise,  by  whom  all  sales  and  ad- 
vances were  made,  and  with  whom  all  ac- 
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counts  were  kept  An  account  was  render- 
ed by  them  February  28, 1896,  which  was  In- 
troduced In  evidence  by  the  plaintiff,  and 
to  which  on  the  trial  all  objections  were 
waived  by  bim  except  as  to  certain  items 
charged  against  the  plaintiff,  and  certain 
omitted  credits  claimed  by  him.  These,  by 
stipulation,  were  left  to  the  determination 
of  the  court  The  coort  found  that  on  a 
Just  and  true  accounting  there  was  due  to 
the  defendants  the  sum  of  $1,850,  and  also 
that  the  deed  of  the  plaintiff  and  wife  was 
a  mortgage,  as  alleged  In  Uie  croaa  com- 
plaint 

With  r^ard  to  the  latter  finding  tt  is  spe- 
cified that  "the  evidence  shows  that  the 
deed  •  *  *  «  was  not  Intended  as  a  mort- 
ga^re  to  secure  any  Indebtedness  from  plain- 
tiff to  Christy  &  Wise";  but  assuming  the 
sufficiency  of  the  specification,  the  defend- 
ant Wise  explicitly  testified  to  that  effect 
and  his  evidence  was  not  contradicted  by 
the  plaintiff's  testimony  or  otherwise.  The 
Indebtedness  was  also  clearly  shown  by  the 
evidence.  Nor  Is  the  objection  tenable  that 
the  deed,  because  made  to  one  as  security 
for  the  debt  of  another,  or  for  future  ad- 
vances, could  not  be  regarded  as  a  mort- 
gage. In  the  ordinary  case  of  a  deed  given 
to  secure  a  debt  to  the  grantee  equity  inter- 
poses on  the  ground  of  the  necessity  to  pre- 
vent the  fraudulent  use  of  Instruments  con- 
trary to  the  intent  and  agreement  of  the 
parties,  It  being  said  that  "fraud  in  their 
use  is  as  much  a  ground  for  the  Interposi- 
tion of  equity  as  fraud  In  their  creation" 
(Pierce  r.  Robinson,  13  Cal.  127);  and  the 
principle  applies  equally  to  all  cases  of  deeds 
made  to  secure  money,  whether  due  or  to 
become  due,  or  whether  due  to  the  grantee 
or  to  another.  As  to  the  case  of  advances 
the  law  Is  settled  in  this  state.  Campbell  v. 
Freeman,  90  Cal.  546,  548,  34  Pac  113;  Hus- 
heon  V.  Husbeon.  71  Cal.  412,  12  Pac.  410; 
OlT.  Code,  i  2924.  Nor  do  the  grounds  of 
decision  In  these  cases  less  apply  to  the 
case  of  deeds  made  to  one  as  security  for 
the  debt  of  another.  Such  a  transaction 
comes  equally  within  the  definition  given  In 
the  Code,  which  Is  that  a  "mortgage  Is  » 
contract  by  which  specific  property  Is  hy- 
pothecated f<^  the  performance  of  an  act 
without  the  necessity  of  a  change  of  posses- 
sion" (ClT.  Code,  {  2920);  and  also  within  the 
provision  that  "every  transfer  of  an  Interest 
In  property,  other  than  In  trust  made  only 
as  a  security  tor  another  act  Is  to  be  deem* 
ed  a  mortgage,"  etc.  (CIt.  Code.  {  2924). 
The  exception  made  in  the  section  last  cited 
refers  only  to  the  express  trusts  provided  for 
by  other  provisions  of  the  Code  (sections 
857,  852),  which,  though  In  some  cases  diffi- 
cult in  principle  to  be  distinguished,  are 
held  not  to  be  mortgages.  Grant  r.  Burr, 
64  Cal.  298;  Kock  v.  Brlggs,  14  CaL  256,  73 
Am.  Dec.  651,  and  cases  cited;  1  Notes  CaL 
Bep.  649;  and  3  Notes  Cal.  Rep.  80S.  But 
these  decisions  apply  only  to  cases  where. 
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by  the  terms  of  the  deed,  the  trustee  Is  au- 
thorized to  sell  and  to  apply  the;  proceeds  In 
payment  of  the  debt  >nd  not  to  deeda  where 
there  is  no  power  of  sale  expressed.  Merrill 
T.  Hurley,  6  3.  D.  502.  62  N.  W.  958,  55  Am. 
St  Bep.  859;  PoweU  v.  PaUson,  100  CaL 
235,  34  Pac.  676;  Society  T.  Burnett  lOS 
CaL  528,  39  Pac.  922.  So,  even  where  thw 
Is  a  power  of  sal^  It  has  been  held  tliat  It 
the  trustee  be  one  of  the  creditors  secured, 
the  transaction  will  be  held  to  be  a  mort- 
gage. Cormerals  v.  Genella,  22  Cal.  116; 
Felton  T.  Le  Breton,  92  CaL  462,  405,  468, 
28  Pac.  490.  And  generally,  as  la  said  in 
the  former  case,  foreclosure  by  suit  is  pref- 
erable; and  hence,  where  there  Is  a  doubt 
whether  the  Instrument  is  a  deed  of  trust 
or  a  mortgage,  the  doubt  should  be  resolv- 
ed In  favor  of  the  latter  construction.  God- 
frey V.  Monroe,  101  Cal.  227,  85  Pac,  761. 

With  regard  to  the  finding  as  to  the  bal- 
ance due  the  defendants  Christy  &  Wlse^ 
there  Is  no  specification  of  the  Insufflclency 
of  the  evidence.  The  other  findings  object- 
ed to  are  not  In  conflict  with  this;  nor, 
were  they  different  would  this  finding  be 
affected.  Nor  Is  there  anything  In  the  evi- 
dence to  show  that  this  or  any  of  the  find- 
ings are  wrong.  The  accotmt  rendered  by 
the  defendant  February  29,  1896,  was  admit- 
ted by  the  plaintiff  to  be  correct  except  aa 
to  certain  Items  specified,  amounting  In  the 
aggregate,  exclusive  of  the  hiterest  charged, 
to  a  little  over  $2,000.  The  aggregate  of  In- 
terest charged  subsequent  to  March,  1893  (at 
which  time  the  plaintiff  admits  the  account 
was  stated).  Is  $832.42.  Some  of  this  was 
probably  an  overcharge,— as,  for  examine, 
the  rates  given  In  some  of  the  Items,— bnt 
the  amount  of  the  overcharge  docs  nut  ap- 
pear. As  to  the  other  Items  no  evld«ice  was 
Introduced  by  the  plaintiff  to  support  lils  ob- 
jections, but  the  court  nevertheless  allowed 
the  plaintiff  a  credit  of  $2,000,  and  the  bal- 
ance of  the  account  was  reduced  by  tliat 
amount  There  Is  nothing  In  the  record  tbat 
would  Justify  OS  In  holding  that  this  was  doC 
sufflclcnt 

We  advise  that  the  Judgment  and  order 

api>oaIed  from  be  affirmed. 

We  concur:  HATNES,  O.;  GBAT,  (X 

PER  CURIAM.  For  the  reasons  gtren  In 
the  foregoing  opinion,  the  judgment  and  or- 
der appealed  from  are  affirmed. 

(135  Cftl.  211) 

BLANCHABD  r.  I^DD.  (S.  F.  1,923.) 
(Supreme  Cteurt  of  Callfomta.  Dec.  26,  ^OL) 

8TBEE:T  improvements  —  ASSESSMENT  —  WS- 
FORCEHENT  BY  COLLECTOR-PEIUA 
FACIE  CASE. 

Under  Street  Improvement  Act  (St 
p.  168)  S  12,  providing  that  in  an  action  by  m 
contractor  or  his  a8»igDee  to  recover  an  asseaa- 
ment  for  street  improvemeDts,  cbe  nurrftnt  em- 
powwing  the  contractor  to  demand  the  as«esa> 
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ment,  and  the  aasesiineiit,  certificate,  and  dift- 

gnm,  with  affidavit  of  demand  and  nonpayment, 
xhall  efitablish  a  prima  facie  case  tor  the  plain- 
tiff, sQcli  evidence,  in  the  absence  of  evidence 
to  the  contrary,  establishes  all  the  facts  con- 
•lituting  plaintiff's  cause  of  action,  iDcluding 
the  tart  that  the  ividth  and  grade  of  the  street 
have  been  officially  established. 

Deimrtment  2.  Appeal  from  Bvperiw 
court,  city  and  county  of  San  Francisco; 
Jas.  M.  Troutt,  Judge. 

Actim  by  J.  B.  Blancbard  against  William 
Ladd.  Judgment  for  defendant.  From  an 
order  granting  plaintiff  a  new  trial,  defoid- 
ant  appeals.  Affirmed. 

T.  Z.  Blakeman,  for  appellant  A.  O.  Bella 
and  H.  K.  Bella,  for  respondent. 

SUITH.  C.  The  suit  was  brought  to  en- 
force  the  Hen  of  an  assessment  on  land  of 
defendaat  for  grading  the  crossing  of  Capi- 
tol avenue  and  Farallones  street  hi  the  city 
of  Sen  Francisco.  The  court  found  all  the 
allegations  of  the  complaint  to  be  true  ex- 
cept the  aUegatlws  that  at  the  time  men- 
tioned in  the  complaint  the  width  and  grade 
of  the  streets  named  had  been  officially  es- 
tablished, and  that  the  atnoont  of  the  as- 
sessment was  due.  These  it  found  to  be  un- 
true. Afterwards  an  order  was  made  grant- 
log  the  plaintiff  a  new  trial,  from  which  the 
defendant  appeals.  In  this  we  think  there 
was  no  erTOT.  The  plalntilTs  evidence  con- 
B feted  of  the  warrant,  assessment  engineer's 
certlfloate,  and  diagram,  with  the  affidavit  of 
demand  and  nonpayment— all  of  which,'  It 
appeared,  had  been  duly  recorded  in  the  office 
of  the  street  superintendent;  and  no  other 
evidence  was  introduced.  This,  under  the 
express  provisions  of  the  statute,  established 
the  piaintlfTs  prima  facie  case;  and  heiiee 
established,  hi  the  absence  of  evidence  to 
the  contrary,  all  the  facts  constituting  his 
cause  of  action.  Including  the  fact  that  the 
width  and  grade  of  the  streets  in  question 
had  been  officially  established.  Street  Im- 
provement Act  (St  1880,  p.  168,  S  12):  Fan- 
atog  T.  Bohme,  76  Gal.  149,  18  Pac.  168; 
Same  v.  Leviston.  93  Cal.  187,  28  Pac.  W3; 
UcDtmald  v.  Conniff,  99  Cal.  391,  34  Pac.  71; 
Clarke  v.  Meade,  102  Cal.  519,  36  Pac.  862; 
DowliDg  T.  Conniff,  103  Cal.  78,  36  Pac.  1034. 
The  cases  cited  by  the  appellant's  attorney 
are  not'  in  conflict  with  this  position.  In 
Oorland  v.  Bergstm,  78  Cal.  037,  21  Pac.  537, 
evidence  was  introduced  by  the  defendant 
"tMhlhig  to  show  that  the  grade  (of  the  street 
in  question)  had  never  been  officially  or  oth- 
erwise established."  In  Witter  v.  Bachman, 
117  Cai.  323.  49  Pac.  204,  it  appeared  affirm- 
atively that  the  return  of  the  warrant  had 
not  been  recorded;  and  It  was  said  by  the 
court:  "None  of  the  cases  cited  by  plaintiff 
imseoted  facts  as  esist  here.  There  was 
Qothhig  in  these  cases  to  show  any  defect  in 
this  iwlma  facie  evidence.  But  here  the  re- 
turn of  the  warrant  la  self-Impeached  by 
■bowing  on  its  face  the  fatal  defect"  In 


tibia  case  It  afflrmatlTely  appears  that  the 
return  and  other  documents  were  duly  re- 
corded; and  It  Is  thesniore  unnecessary  to 
determine  what,  In  the  absence  of  direct 
proof,  the  presumption  as  to  record  would  be. 
I  advise  that  the  order  appealed  from  be 

We  ooncnr:   GBAT,  0.;  OHIPMAN,  C. 

FEB  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion  the  <xder  appealed 
from  la  affirmed. 


(US  caJ.  nn 

BLANOHARD  t.  LADD.  (&  F.  1922.) 

(Sopmne  <3ourt  of  Cafifomia.   Dec.  26,  1901.) 

STREET  IMPROVEMENT— DIAGRAM— RECORD— 
VARIANCB-ARROW  INDICATING 
DIRECTION. 

1.  A  variance  between  the  recorded  copy  of 
the  diagram  of  a  street  improvement  and  the 
original  diagram,  consisting  in  the  position  of 
the  arrow  mdicating  direction,  is  iinmat»ial, 
where  the  error  in  the  direction  of  the  arrow 
la  in  the  original  diagram,  and  not  in  the  copy., 

2.  Where  the  description  given  by  the  assess- 
ment and  diagram  of  a  street  improvement  is 
insufficient  to  identify  the  land  assessed,  the 
assessment,  bring  void  on  its  face,  will  not  be 
cared  by  a  failure  to  appeaL 

3.  Where,  in  the  original  diagram  of  a  street 
improvement  there  is  error  in  the  position  of 
the  arrow  indicating  direction,  but  the  record 
on  appeal  does  not  show  that  direction  is  not 
correctly  indicated  in  some  other  way,  the  court 
will  not  disturb  a  finding  that  the  lot  as  de- 
scribed in  the  complaint  to  enforce  the  lien  of 
the  assessment,  was  in  fact  assessed. 

4.  Street  Improvement  Act  (St  1889.  p.  160) 
S  8,  provides  that  the  assessment  for  street  im- 
provements stiall  have  attached  thereto  a  dia- 
gram exhibiting  each  street  on  wtdch  any  -work 
has  been  done,  and  showing  "the  relative  loca- 
tion of  each  lot  to  the  work  done."  Eeld,  that 
where  the  description  in  the  assessment  and  dia- 
gram is  sufficient  to  identity  the  land  assessed, 
and  to  show  the  relative  location  of  each  lot 
to  the  work  done,  an  arrow  or  other  mark  indi- 
cating direction  is  unnecessary. 

Department  2.  Appeal  from  superior  court 
city  and  county  of  San  Francisco;  Jaa.  M. 
Trontt,  Judge. 

Suit  by  J.  R.  Blanchard  against  William 
Ladd  to  enforce  a  lien  of  an  assessment  for 
street  improvements.  Judgment  for  defend- 
ant From  an  order  granting  plaintiff  &  new 
trial,  defendant  appeals.  Affirmed. 

T.  Z.  Blakeman,  for  appellant  A.  O.  B^ 
and  H.  K.  Eells.  for  respondent 

SMrrH,  G.  Appeal  from  an  order  granting 
the  plaintiff  a  new  trial.  The  case  Is  similar 
to  the  case  of  the  same  title  just  decided 
(S.  P.  1,923;  67  Pac.  130),  except  In  the 
following  particulars:  In  this  case  (which  la 
for  an  assessment  on  the  same  lot  for  work 
on  a  different  part  of  Farallones  street)  it 
Is  found  by  the  court  not  only  that  the  width 
and  grade  of  the  street  was  never  establish- 
ed, but.  In  effect,  that  the  diagram  accom- 
panying the  assessment,  was  never  recorded; 
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and  it  appeared,  from  the  evidence  offered 
by  the  plaintiff  to  make  hla  prima  facte 
case,  tbat  there  Is  In  fact  a  variance  from 
tbe  original  In  the  copy  of  the  diagram  In 
the  record,  consisting  In  the  posltkm  of  the 
arrow  Indicating  direction,  which  In  the  re- 
corded copy  is  at  right  angles  to  Farallones 
street,  and  In  the  original  parallel  with  It. 
The  question  presented  therefore.  In  addi- 
tion to  the  question  considered  in  the  former 
case,  which  need  not  be  again  discnssed,  is 
whether  this  Is  a  fatal  variance.  In  consid- 
ering this  question,  it  is  to  be  observed  that 
it  appears  from  the  description  of  the  land 
assessed  In  the  complaint,  and  the  tmdenled 
allegations  with  reference  thereto,  that  Far- 
allones street  runs  east  and  west,  as  Indicated 
by  the  arrow  In  tho  recturded  copy  of  the 
diagram,  and  consequently  that  the  error  in 
the  direction  of  the  arrow  is  In  the  original; 
and  also  that  the  lot  of  the  defendant,  as 
described,  was  In  fact  aeaessed  as  alleged. 
It  follows  that  the  variance  must  be  regarded 
as  immaterial.  "The  purpose  of  the  recorda- 
tion being  to  carry  notice  by  an  Inspection 
of  the  record  to  the  owner,  and  all  others 
having  dealings  with  the  propwty.  It  follows 
that  any  variance  between  the  original  and 
recorded  instruments  which  defeats  this  pur- 
pose is  material.  Per  contra,  if  tb^  diagram 
and  assessment,  as  recorded,  do  contain  a 
sufficient  description,  then,  in  this  regard, 
any  departure  from  the  original  form  will  he 
held  trilling  and  immaterial."  Labs  v.  Coop- 
er, 107  Cal.  657.  40  Pac.  1042.  The  case,  It 
Is  clear,  comes  under  this  principle;  for  the 
recorded  copy  gives  "a  sufficient  deecrlption," 
and.  In  fact,~so  far  as  It  might, — corrected 
the  error  fn  the  original.  Nor  could  the 
omission  in  the  copy  of  the  false  call  in  the 
original  have  any  tendency  to  mislead  the 
owner  of  the  land  assessed,  or  in  any  way 
affect  the  validity  of  the  assessment  Glllfs 
V.  Cleveland.  87  Cal.  214,  25  Pac.  351.  Hence, 
as  Is  claimed  by  the  respondent,  the  real  de- 
fect in  the  assessment  complained  of  Is  the 
error  In  the  original  diagram;  I.  e.,  in  the 
erroneous  direction  of  the  arrow;  and  this, 
it  Is  further  claimed,  was  cured  by  the  fail- 
ure to  appeal  to  the  board  of  supervisors. 
Dyer  v.  Parrott,  60  Cal.  555;  Biickman  v. 
Landers,  111  Cal.  350,  43  Pac.  1125;  Wells 
V.  Wood,  114  Cal.  257,  46  Pac.  06.  But,  ol> 
vlously.  If  the  description  given  by  the  as- 
sessment and  diagram  be  Insufficieut  to  iden- 
tify tlie  land  assessed,  the  assessment— unless 
corrected— will  necessarily  be  void  on  its 
face,  and  hence  the  failure  to  appeal  cannot 
cure  it.  On  the  other  band,  if,  on  the  whole 
diagram  and  assessment,  the  description  be 
sufficient,  the  assessment  will  be  good.  Him- 
melmann  v.  Bateman,  50  Cal.  15;  Norton  v. 
Courtney.  53  Cai.  093.  "In  each  of  these 
cases  (it  is  said  by  the  court  in  a  later  case) 
the  omission  from  the  record  was  an  essen- 
tial part  of  the  description  of  the  premises 
against  which  the  lien  was  sought  to  be 


enforced.  •  •  •  These  omissions  were 
fatal,  because  they  rendered  It  Impossible, 
lo  either  case,  to  Identify  the  property  from 
the  record."  Gillis  v.  Cleveland,  87  CaL  220, 
25  Pac.  351.  The  question,  then,  to  be  con- 
sidered Is  as  to  tlie  sufficiency  of  the  original 
diagram  and  assessment  to  identify  the  laud; 
or,  rather,  on  the  record  before  us,  the  ques- 
tion Is,  do'es  it  appear  from  the  record  that 
the  description  in  the  original  diagram  and 
assessment  was  Insufficient?  For,  on  famil- 
iar principle,  the  order  of  the  court  below 
cannot  be  disturbed  imless  error  affirmatively 
appears.  But  obviously,  we  think,  such  is 
not  the  case.  An  arrow  is  not  an  essential 
part  of  an  assessment  diagram,  though  it 
may,  when  used,  be.  in  some  cases,  an  es- 
sential part  of  the  description.  Thos  If  tbe 
work  be  for  the  grading  of  a  crossing  of  two 
streets,  as  In  the  former  case,  It  is  obvious 
that  a  diagram  showing  tbe  streets  In  tbe 
vicinity  of  the  croeshsg,  and  these  streets 
only,  and  representing  the  lot  assessed  as  at 
one  of  the  comers,  would  be  InsnfflcIeDt 
without  an  arrow,  scrdil,  or  something  equiv- 
alent, to  sho^v  direction.  For  otherwise  the 
lot  as  represented  might  be  in  either  of  tbe 
corners.  City  &  Coimty  of  San  Francisco  v. 
Quackenbush,  53  Cal.  53.  But  there  are  otbn 
ways  of  representing  direction.  Thos  tbe 
course  might  be  written  on  one  of  the  boun- 
daries of  a  street,  or  on  that  of  one  of  the 
lots,  or  the  direction  of  the  Unes  might  be 
otherwise  Indicated;  and,  not  having  tbe 
diagram  before  us,  we  cannot  say  that  this 
is  not  so  in  the  present  case.  We  must  there- 
fore r^ard  the  finding  of  the  court  that  tbe 
lot,  as  described  in  the  complaint,  was,  in 
fact,  assessed,  and  the  order  granting  a  new 
trial  as  conclusive  on  ns.  City  &  County  of 
San  Francisco  v.  Quackenbush,  supra. 

These  considerations  dispose  of  the  case  as 
presented  by  the  present  record.  But  on 
the  new  trial  the  question  of  the  sufficiency 
of  tbe  diagram  to  support  the  record  will 
necessarily  be  presented,'  and  It  will  there- 
fore be  proper  to  say  that  we  are  not  to  be 
understood  as  holding  that  It  Is  essential  tbat 
the  points  of  the  compass  should  be  hidlcated 
correctly  on  the  diagram,  either  by  arrow  or 
otherwise.  On  this  point  tbe  authorities  con- 
flict Labs  V.  Cooper,  107  Oal.  657,  658,  40 
Pac.  1042,  and  authorities  cited;  but  tbe 
principle  Is  well  established  that  all  that  la 
necessary  Is  that  the  description  be  sufficient 
to  Identify  the  land  assessed,  and  that  "tbe 
relative  location  of  each  lot  to  the  wort 
done"  be  shown.  McDonald  v.  Oonnlff,  99 
Cal.  390,  34  Pac.  71;  Street  Improvement 
Act  (St  1889,  p.  166)  8  8;  Dlgglns  v.  Harts- 
home.  108  Cal.  164,  41  Pac.  283;  Nellson  v. 
Lee,  60  Cal.  555;  Himm^mann  v.  Bateman, 
50  Cal.  11;  Norton  v.  Courtney,  53  Cal  691; 
aiUis  V.  Cleveland,  87  Oal.  20,  25  Pac.  351; 
and  where  this  is  effected,  an  arrow  or  other 
mark  indicating  the  points  of  the  compass 
will  be  unneceaaory. 
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We  ftdTiM  Out  the  oMer  aroealed  from  Iw 
afflnoed. 

We  concnr:  GRA.T.  a;  CHIPMAN.  C. 

PER  CURIAM.  For  the  reasons  given  In 
tbe  forefoing  oplnUm  the  order  appealed  from 
b  affirmed. 


(IS5  Cai.  144} 

DAT7BDBT  t.  WESTERN  MOAT  GO. 
(8.  F.  1,831.)' 
(Beprame  Coort  of  Oalifomia.  Dec  23,  1901.) 

MASTER  AND  SBRVANT—NBOLIOBNCB— PER- 
SONAL INJURIBS  —  ASSUMPTION  OF  RISK  — 
QUESTION  FOR  JURY— RULE  OF  BMPL01BR— 
PROXIMATB  CAU8B. 

1.  Deceased  was  emplored  as  a  ■ansasa  mak- 
er, and  worked  at  the  Kiindw  and  ttopplnc 
Dudiloe.  A  reTc^Tioc  shaft  ran  the  lenata  of 

the  boOding,  10  feet  above  the  floor,  ana  con- 
toed  of  two  eectioDs,  which  were  eonpled  to- 
ncber.  At  tfaia  coapling  set  screws  protruded 
unce-feortha  of  an  Inch.  The  foremaa  of  the 
fioor  ordered  deceased  to  take  a  steidadder  and 
remoTe  a  loose  belt,  which  had  slipped  from  a 
poller  OD  to  the  shaft.  While  attemptiDg  to  so 
remoTc  the  belt,  deceased's  clothing  was  caaght 
to  the  set  screws,  and  he  was  kiDed.  His  or- 
mnsiT  dntlea  were  performed  some  distance 
turn  the  shaft,  and  aad  no  connection  with  it. 
The  shaft  revolred  constantly  during  working 
boors,  and  when  rerolvlng  the  set  screws  coald 
sot  be  seen.  Svcb  aet  screws  were  ordinaritf 
Dude  not  protruding.  There  was  ei^dence  that 
deceased  had  once,  nnder  orders,  requested  the 
engineer  to  fix  the  set  screws.  The  foreman 
tertified  that  deceased  had  worked  four  months 
when  the  accid«it  happened,  and  had  not  been 
nrir  the  coupling  before  to  the  witness'  knowl- 
cdgcu  £tld,'  that  the  questioa  whether  deceased 
sOTuned  the  risk  was  tor  Ite  jmr. 

2.  A  role  of  defendant  that  the  emplores  of 
the  snosage  room  weiv  forbidden  to  interfere 
Titb  the  machinery  when  It  became  disordered 
viU  not  preclude  a  recoveir  for  death,  where 
the  onlr  notice  of  the  rule  deceased  had  waa  a 
statement  hf  the  foreman  that  there  was  sndi 
t  rale,  deceased  having  been  directed  to  remove 
the  belt  by  such  fcHeman. 

8.  The  slipping  of  deceased's  feet  on  the  Isd' 
der,  esDslng  iurn  to  fall,  was  not  the  proximate 
ctnse  of  the  acddent,  rendering  h  inevitable. 

Detwrtment  1.  Appeal  from  soperiw 
court,  clt7  and  county  of  San  Prandsco; 
GHxge  H.  Bahrs,  judge. 

Action  by  Anna  T.  Danbert  against  tlie 
Western  Meat  Company.  From  a  Judgment 
b  favor  of  the  plaintiff,  defendant  appeals. 
Affirmed. 

C.  H.  Wilson  fJebse  W.  LIUenthal,  of  conn- 
Mi),  for  appelant  Wm.  J.  Herrln.  for  ro- 
VoQdent. 

6AR0CTTB,  J.  This  l8  an  actlra  the 
widow  to  recover  damages  tot  the  death  of 
her  husband.  Damages  were  awarded,  and 
defendant  appeals  from  the  judgment  and 
order  denying  a  motion  for  a  new  trial.  De- 
ceased was  empl<^ed  by  defendant  as  a  sao- 
tage  makw.  He  worked  at  the  grinder  and 
cbopplng  machine.  A  revolving  shaft  ran 
tbe  length  of  the  bnlldtng,  about  10  feet 
above  the  floor,  thia  shaft  famishing  power 
tw  tbe  machbtery*  A  short  time  before  the 

'■^isilag  daaM  Auaair  Ml 


accident  tbe  Mt  dipped  flroDi  «  pulley,  and 
VBB  rating  upon  tbe  solving  shaft  The 
■haft  consisted  of  two  sectlcais,  which  were 
eonpled  together,  and  at  thto  coupling  set 
screws  protruded  three-fourths  of  an  Inch. 
The  fweman  of  the  flow  ordered  the  deeeaa. 
ed  to  talw  a  stepladder  and  remove  the  loose 
belt  from  the  shaft  While  vf>oa  the  ladder, 
and  In  the  actof  removing  It  his  dotUngwas 
caught  by  the  set  screws,  and  he  was  dashed 
to  death.  Upon  tbe  part  of  defendant  It  Is 
claimed:  (1)  That  the  defendant  was  under 
no  legal  duty  to  fence  or  box  the  shaft  or 
coupling;  ^  that  the  defendant  -was  not 
guilty  of  negUgenee  bi  eventing  a  shaft  nine 
or  Un  feet  above  the  floor,  with  set  screws 
projecting  from  the  conidhigsleeve;  that 
tbe  position  of  the  set  screws  and  danger 
from  them  was  known  to  Daubert;  (4)  that 
In  directing  Daubert  to  hang  up  the  belt  the 
foreman  violated  a  rule  of  the  defendant;  OSH 
that  In  ascending  the  laddv  tar  the  purpose 
of  hanging  up  the  belt  Danbert  violated  m 
rule  of  the  defendant;  (8)  that  the  pnol- 
mate  cause  of  the  accident  and  resulting 
death  was  the  slipping  of  Dauber^s  foot  up- 
cm  the  laddCT, 

For  present  purposes  It  will  be  conceded 
that  defendant  was  under  no  legal  du^  to 
box  the  fthaft  or  coupling,  and  also  that  ttie 
defendant  waa  not  gunty  of  negligence  In 
operating  a  shaft  10  feet  above  the  floor, 
with  pcoJectiDg  set  screws.  We  are  thai  met 
with  the  proposition  of  defendant  that  de- 
ceased knew  the  position  <^  the  set  screws 
and  the  danger  surrounding  them.  It  Is  laid 
down  In  volume  14,  page  856  et  seq.,  of  the 
American  ft  English  Bncyclopedia  of  Law: 
"The  servant's  Implied  assumption  of  risks 
which  accompanies  and  Is  a  part  ot  a  con- 
tract of  hiring  Is  confined  to  the  particular ' 
work  and  class  of  work  for  which  he  Is  em- 
ployed; and  If  the  master  orders  him  to 
work  temporarily  in  another  department  of 
the  general  buslnees,  where  tbe  work  is  of 
such  a  different  nature  and  character  that  It 
cannot  be  said  to  be  within  the  scope  of  tbe 
employment,  and  where  he  is  associated  with 
a  different  class  of  empl<^6s,  he  will  not.  by 
obeying  Buch  orders,  necessarily  thereby  as 
Bums  the  risks  Incident  to  the  wortt."  Hrae 
the  work  which  deceased  was  doing  at  the 
time  of  his  death  was  outside  of  and  differ^ 
ent  from  his  regular  work.  This  being  so,  if 
he  did  not  know  the  character  of  the  ma- 
chinery and  the  danger  surrounding  the  act 
of  removing  the  belt,  then  he  assumed  no 
risk  In  attempting  to  carry  out  the  orders 
of  tbe  foreman.  There  Is  some  vague  gen- 
ial evldrace  upon  the  part  of  the  foreman 
that  deceased  knew  of  the  situation  of  these 
set  screws.  This  evidence  In  no  sense  Is 
positive  and  direct  to  that  effect.  It  Is  based 
upon  Inference  and  presumption;  and  In  a 
case  Involving  th^  principle  here  declared. 
It  will  not  be  held,  as  matter  of  law,  that 
the  injured  party  assumed  the  risk,  tmless 
the  evidence  Is  dear,  e^lldt  and  uncontra* 
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dieted  to  that  point  tJnder  the  circumstan- 
cea  here  developed  It  was  the  duty  of  the 
foreman  to  caution  the  deceased  as  to  the 
danger  of  the  undertaking.  It  was  his  first 
attempt  to  work  In  (x  about  the  shaft.  His 
ordinary  duties  were  performed  some  dis- 
tance from  the  shaft  and  had  no  connection 
whatever  with  It  The  shaft  was  overhead, 
and,  therefore,  out  of  the  ordloary  Hue  of 
vision.  It  was  In  constant  revolution  during 
working  hours/and,  when  revolving,  the  set 
screws  could  not  be  seen.  While  it  is  In  eTl- 
dence  that  deceased,  under  orders,  requested 
the  engineer  at  one  time  to  fix  the  set  screws, 
It  Is  not  at  all  apparent  that  he  saw  them 
at  that  time.  It  Is  also  In  evidence  that  set 
screws  are  ordinarily  made  flush  with  the 
coupling,  thereby  not  protruding,  and  it  does 
-not  follow  that  in  conveying  the  order  to  the 
engineer  he  necessarily  knew  either  the  lo- 
cality of  the  set  screws  or  that  they  protrud- 
ed. The  foreman  of  the  floor,  th.e  leading 
witness  for  the  defendant,  says  upon  cross- 
examination:  "Daubert  was  working  at  the 
grinding  machine.  He  had  worked  at  that 
machine  three  or  four  months.  His  business 
was  to  grind  and  chop  the  meat  He  had 
never  been  upon  the  ladder  before  or  in  the 
vicinity  of  the  coupling  before  to  my  knowl- 
edge." But  it  may  be  said  as  to  all  the  tes- 
timony of  this  witness,  that  probably  it  was 
not  entirely  satisfactory  to  the  Jury.  In  con- 
elusion,  upon  this  branch  of  the  case.  It  is 
sufficient  to  say  that  under  the  evidence  giv- 
en at  the  trial.  It  was  for  the  Jury  to  pass 
upon  the  gnestlon  as  to  whether  or  not  de- 
ceased had  knowledge  of  the  ^sence  (tf  the 
set  screws  upon  the  shaft 

It  is.  next  contended  that  It  was  a  rule  "of 
the  defendant  that  the  employes  of  the  sau- 
sage room  were  forbidden  to  interfere  with 
the  machinery  when  it  became  disordered. 
In  this  connection  it  may  be  said  that  the 
only  notice  deceased  ever  bad  that  any  such 
rule  was  In  force  was  found  in  the  testimony 
of  the  foreman  to  the  effect  that  he  told 
him  there  was  a  rule  of  that  kind.  Yet  we 
And  this  same  foreman  to  be  the  man  who 
ordered  deceased  to  remove  the  belt  from 
the  shaft  Certainly,  under  these  circum- 
stances, the  employ^  was  Justified  In  obeying 
the  order. 

It  is  contended  that  the  proximate  cause  (tf 
the  death  was  the  slipping  of  Daubert's  feet 
upon  the  ladder,  and  that  for  this  reason  It 
was  an  Inevitable  accident.  The  testimony 
Is  not  all  conclusive  that  Daubert  slipped  up- 
on the  ladder,  and  for  that  reason  came  In 
contact  with  the  set  screw?.  But,  even  If  it 
be  so,  It  was  not  an  Inevitable  accident  in  the 
eye  of  the  law.  If  the  defendant  ordered  its 
employ^  to  perform  a  dangerous  undertaking 
outside  of  bis  regular  work,— a  danger  of 
which  he  knew  nothing,  and  of  which  be  was 
not  informed  by  defendant— and  the  em- 
ploy^ was  injured,  under  such  circuniKtancea 
the  defendant  Is  not  released  from  liability, 
even  though  the  Injury  would  not  have  occur- 


red if  some  act  of  the  employe  bad  not  con- 
tributed In  part  as  the  cause  of  It  Defend- 
ant's negligence  in  such  a  case  Is  not  ao  re- 
mote as  to  absolve  It  from  liability,  and  un- 
der those  circumstances  the  accident  cannot 
be  considered  as  inevitable  in  the  sense  that 
It  is  damnum  absque  injuria.  When  there  I» 
fault  there  Is  liability,  and  when  there  Is 
fault  the  accident  cannot  be  said  to  be  Inevi- 
table. If  the  d^endant  was  In  fault  In  send- 
ing this  man  to  do  work,  and  there  was  oo 
contributory  n^llgenee  upon  his  part  then, 
even  if  he  did  slip  from  the  ladder,  thereliy 
incoming  entangled  in  the  set  screws,  the  lia- 
bility is  made  out 

No  exceptions  were  taken  to  the  action  of 
the  court  Upon  the  InstnictioiiB  given  and  re- 
fused. 

For  the  foregoing  reasons  the  Jadgmat 

and  order  are  affirmed. 

We  concac:  VAX  DYKE,  J.;  HARRI- 
SON, J.  ' 

035  c»l.  m) 

McCLATCHY  et  al.  v.  MATTHBWS.  (Sac 

890.) 

(Suprpme  Court  of  California.   Dec.  31,  1901.) 

MANDAMUS  —  GROUNDS    OF    ACTION  ~  STATE 
BOARD  OP  H  HEALTH— TRANSMITTING 
REPORTS  TO  GOVERNOR. 

1.  Where  it  appears  from  the  UDcoDtroveited 
answer  of  the  secretary  of  the  state  board  of 
health,  in  mandamus  to  compel  him  to  permit 
the  plaintiff  to  take  copies  of  the  writtea  report 
of  a  bacteriological  examination  made  by  certain 
physicians,  and  filed  in  the  office  of  the  secre- 
tary, that  the  report  has  been  transmitted  to 
the  gorelvor  as  directed  by  the  board  of  healtli. 
and  has  not  been  returned  to  the  secretary,  it 
is  error  to  grant  the  relief  prayed  for. 

2.  Where-  the  state  board  of  health  and  gov- 
ernor are  engaged  in  on  InveBtigration  to  deter- 
mine the  existence  of  the  bubonic  plague,  it  b 
not  Illegal  for  the  board  of  health  to  trannnit 
the  reports  of  certain  physicians  thereon,  which 
are  filed  with  the  Iraard,  to  the  governor,  as 
directed  by  Uie  latter. 

Department  1,  Appeal  from  superior 
court,  Sacramento  coimty;  E.  G.  Hart  Judge. 

Afaudamus  by  C.  K.  SfcClatchy  and  others 
against  W.  P.  Matthews.  From  a  Judgment 
In  favor  of  platutiSs,  defendant  appeals.  Re- 
versed. 

Geo.  A.  Knight  Tirey  L.  Ford,  Atty.  Gen., 
and  C.  N.  Post  Asst.  Atty.  Gen.  (Knigbt 
&  Heggerty,  of  counsel),  for  appellant  Broil- 
er &  Bros.,  for  respondents. 

VAN  DYKE,  J.  This  was  an  application 
for  a  writ  of  mandamus  directed  to  the  ap- 
pellant as  secretary  of  the  state  board  of 
health  of  the  state  of  California,  command- 
ing him  to  permit  the  respondents  to  inspect 
and  take  copies  of  the  written  reports  of  Dre. 
Mauser  and  Eyfkogel  of  a  bacteriological 
examination  of  an.  alleged  case  of  bubonic 
plague  made  for  the  state  board  of  health. 
'J'he  petition  for  tlie  writ  was  filed  with  the 
court  below  and  an  alternative  writ  Issued 
thereupon  on  the  3d  day  of  August  1900. 
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Id  the  petition,  to  wit  the  affidavit  of  Her- 
bert A.  French,  it  Is  stated  that  he  Is  a  re- 
porter and  employ^  of  respondents,  who  are 
I»uprietorB  and  publishers  of  the  Evening 
Bee,  a  newspaper  of  general  circulation  pub- 
lished in  the  city  of  Sacramento,  and  that 
on  the '2d  day  of  August  he  went  to  the  of- 
fice of  the  state  board  of  health,  located  In 
the  state  capltol  building,  at  Sacramento, 
aad  made  application  to  appellant,  Matth- 
ews, being  then  a  member  and  secretary  of 
the  state  board  of  health,  to  Inspect  said  .re- 
ports, and  to  take  C(^les  thereof  for  the  use 
of  his  employers,  the,  respondents,  for  the 
purpose  of  publishing  the  same,  or  so  much 
as  they  might  deem  fit  and  proper,  In  the  said 
Evening  Bee.  It  is  also  alleged  in  said  af- 
fldarlt  that  on  the  2d  day  of  August,  when 
the  demand  was  made  for  Inspection,  said 
reports  were  then  in  the  custody  of  the  state 
board  of  health,  and  were  public  writings 
of  the  state,  which  affiant  bad  a  right  to  In- 
spect. On  the  Tth  of  August,  defendant^ 
appelant  here— filed  a  demurrer  and  also  an 
answer  to  the  petition.  In  his  answer  the 
defendant,  among  other  things,  states  that 
Got.  Gage,  together  with  the  state  board  of 
health,  had  begun  an  InTestigatlon  of  the  al- 
leged existence  of  bubonic  plague  in  this 
state,  and  especially  in  ,the  city  and  county 
of  San  Francisco,  and  that  the  governor  con- 
sulted and  advised  with  the  state  board  con- 
cerning the  lines  on  which  the  investigation 
ahoold  be  conducted,  and  directed  the  state 
board  to  make  special  official  reports  to  him 
of  sofih  information  as  might  be  secured  by 
said  board  concerning  the  said  alleged  exist- 
ence of  bubonic  plague  within  the  state; 
that  in  pursuance  of  said  investigations  Drs. 
Mauser  and  Byfkogel  made  the  examinations 
referred  to,  In  the  city  and  county  of  San 
BYandsco.  on  the  6th  day  of  July,  1900;  that 
eacli  of  said  doctors  prepared  a  separate 
Btatemmt  In  regard  to  the  bacteriological 
examtaiaUon  so  made  by  them,  and  presented, 
the  same  to  tke  board  on  the  28th  of  July 
thereafter;  that  said  statements  so  present- 
ed to  the  board  were  desired  and  secured  as 
eridence  for  Its-  private  Information,  to  be 
osed,  in  connection  with  other  evidence,  in 
determiuing  what  If  any,  ofiiclal  action 
ought  to  be  talten  by  the  board  In  the  prem- 
ises, and  for  the  purpose  of  making  the  spe- 
cial report  to  the  governor  required  by  him 
as  aforesaid;  and  It  is  further  stated  In  said 
answer  that  on  the  2d  day  of  August  1900, 
he  (the  defendant)  transmitted  said  state- 
ments of  said  doctors  to  the  governor  as  afore- 
said, as  a  special  report  from  said  board,  as 
required  by  the  governor,  and  that  since  said 
2d  day  of  August  1000,  the  said  statements 
have  been  and  are  now  entirely  without  the 
care,  cnstody,  or  control  of  said  defendant 
He  also  denies  that  the  said  statements  of 
nld  doctors  are  eltbor  public  records,  public 


writings,  or  public  matter  entitling  fdalntlffs 
or  other  persons,  as  matter  of  right  to  in- 
spect or  copy  the  same.  The  court  overruled 
defendant's  demurrer,  and  thereupon  plain- 
tiffs—respondents here— made  a  motion  for 
Judgment  upon  the  pleadings,  which  motion, 
after  argument,  the  court  granted,  and  or- 
dered a  peremptory  writ  of  mandate  to  is- 
sue as  prayed. 

From  the  answer  ftled  it  appears  that  the 
defendant  did  not  have  the  care,  custody,  or 
eontrtrf  of  the  reports  In  question  when  this 
proceeding  was  commenced  and  the  alterna- 
tive writ  issued;  that  they  had  prior  to  that 
date  been  transmitted  to  the  governor,  as  a 
special  report  of  the  state  board  of  health. 
These  afHrmative  matters  appearing  in  the 
answer  were  not  controverted  either  by  plead- 
ing or  proof.  In  a  proceeding  tor  manda- 
mus ^'on  the  trial  the  applicant  is  n6t  pre- 
cluded by  the  answer  from  any  valid  objec- 
tion to  Its  sufficiency,'  and  may  countervail 
it  by  proof,  either  In  direct  denial  or  by  way 
of  avoidance."  Code  Olv.  Proc.  8  1091.  No 
valid  objection  to  the  sufficiency  of  the  af- 
firmative matter  In  the  answer  was  present- 
ed, nor  was  It  countervailed  by  proof,  but 
judgment  was  had  upon  the  motion  of  the 
plaintifFs  upon  the  pleadings.  They  are  not 
mere  questions  of  law  or  immaterial  aver- 
ments, as  claimed  by  respondents,  but  pres- 
ent a  very  material  issue.-  The  office  of  man- 
damus Is  to  compel  the  performance  ox  an 
act  which  the  law  specially  enjoins  as  a  duty 
resulting  from  an  office,  trust  or  station. 
Id.  S  1085.  At  the'  time  of  the  application  for 
the  writ  it  was  beyond  the  power  of  the 
defendant  to  comply  with  the  order  of  the 
court  In  the  premises.  He  could  not  at  that 
time  permit  the  petitioners  to  Inspect  or  take 
copies  of  said  reports,  as  they  were  not  then 
In  his  custody  or  under  his  contrcfl,  but  were 
at  the  time  In  the  possession  and  under  the 
control  ot  the  governor  of  the  state.  The 
reports  had  heen  made  to  the  state  board  of 
health,  and  by  Its  direction  transmitted  to 
the  governor.  The  defendant  Is  only  one 
member  of  the  board,  and,  as  Its  secretary. 
It  was  his  duty  to  comply  with  all  the  lawful 
directions  that  it  might  make  in  the  conduct 
oi  Its  business.  Whether  he  opposed  their 
transmission  or  consented  thereto  is  Imma- 
terial It  cannot  be  said  that  he  c<Hnmitted 
any  wrong  In  complying  with  the  directions 
of  the  board;  nor  can  it  be  said  that  It  was 
unlawful,  under  the  circumstances  set  forth 
In  his  answer,  for  the  board  to  transmit  the 
reports  to  the  governor.  This  point  Is  de- 
cisive of  the  case,  and  renders  It  unnecessary 
to  consider  any  of  the  other  points  presented 
and  discussed  by  counsel  on  the  appeaL 

The  judgment  Is  reversed. 

We  concur;  BARRISON,  J.;  OAROUT- 
TE,  J.  . 
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PBOPLB  T.  CHBISMAN.  (Cr.  820.)» 

(Sopreme  Ooart  of  CaUfonUa,  Dec  81.  1901.) 

LARCmr  —  WXDBNCnO  —  8TATEHBNT8  —  ZM- 
PSAGHHSNT-CHARACTHn— NBW  TRIAI.. 

1.  Defendant,  charged  witil  BtealiDX  beea, 
claimed  that  he  bought  them  of  *a  man  who  had 
formerir  worked  for  him.  The  man  was  not 
produced  at  the  trial.  Defendant  introduced 
two  letters  relating  to  the  sale,  which  he  testi- 
fied were  received  from  such  man.  The  post- 
marks OB  each  letter  were  counterfeiL  Defend- 
ant knew  that  the  becB  had  brioDged  to  the 
complainant  tff«li^  that  tlw  Twdict  oC  guilty 
was  justified. 

2.  Where  on  trial  for  larcenjr  the  taking  and 
ownership  are  andlsputed,  bnt  defendant  daima 
be  boogot  the  beet  of  a  pmon  who  cannot  be 
fOnnd,  all  his  statements  concemiDg  snch  person 
are  admlsdble,  as  sabstautiTe  evidence  of  his 

guilt. 

3.  Where  defendant,  a  censed  of  stealing  bees, 
daimed  to  bare  pnrcbased  them,  and  on  Us 

Ereliminaij  examination  testified  that  he  had 
tqalred  of  certain  persons  for  the  sdler,  such 
testlmonr  is  admissible,  io  connection  with  that 
of  one  of  such  persons  disputing  it,  for  the  pnr^ 
pose  of  impeachment  of  defendant. 

4.  Where  defendant,  on  trial  for  larceny,  te^ 
tlfied  at  the  preliminary  examination,  such  tes- 
timony may  be  introduced  to  contradict  Urn  at 
the  trial,  or  to  Impeach  him,  thoogh  It  omtalna 
some  Immaterial  matter. 

5.  A  judgment  should  not  be  reToraed  be- 
cause of  error  in  the  admission  of  eridence  mere- 
ly cumulatlTe  to  contradict  a  witness  on  an  im- 
material point 

6.  On  a  trial  for  the  larceny  It  was  not  error 
to  eaclQde  testimony  of  defendant's  habits  as  to 
steadiness,  drinking,  or  anything  of  that  sort 

7.  A  new  trial  should  not  be  granted  because 
ot  newl^-dlscovered  eridenca  which  is  merely 
cnmuIatiTe,  and  manifestly  would  not  hare  chan- 
ged the  result 

Department  2.  Appeal  from  superior 
court  KingB  county;  M.  L.  Short,  Judge. 

F.  M.  Cbrlsman  was  convicted  of  grand 
fatrceny,  and  from  the  Judgment,  and  an  or- 
der denying  a  new  trial,  he  appeals.  Af- 
firmed. 

L.  M.  Crowell  and  B.  T.  Gosper,  for  appel- 
lant Tlr^  L.  Ford,  Atty.  Gen.,  and  A.  A. 
Moore,  Jr.,  D^.  Atty.  Gen.,  for  the  Pe<^le. 

HAYNBS,  O.  Appellant  waa  convicted  of 
the  crime  of  grand  larceny,  and  sentenced  to 
Imprisonment  at  San  Quentin  for  the  term 
of  three  years  and  six  montha,  and  appeals 
from  the  Judgment  and  from  an  order  deny- 
ing a  new  trial.  The  property  charged  to 
have  been  stolen  consisted  of  88  stands  of 
bees,  of  the  valne  of  $162,  the  property  of 
one  H.  A.  Crone.  That  the  bees  were  taken 
and  removed  from  the  premises  of  &£r.  Crane 
by  the  defendant  Is  not  disputed,  and  that 
they  bad  been  the  property  of  Mr.  Crane  Is 
conceded.  The  defendant  claims,  however, 
that  he  purchased  GO  stands  of  said  bees 
from  one  B.  G.  Williams  for  $156,  and  had 
hauled  away  one  wagon  load  of  38  hives, 
the  same  that  are  mentioned  in  the  informa- 
tion. Mr.  Crane  testified  that  he  bad  alto- 
gether at  that  place— the  Bartram  ranch— 
107  stands  of  bees;  that  he  visited  the  bees 
on  March  18th  last,  and  found  several  stands 

■  BriMarlng  daaM  JaasaiT  M,  IML 


BBPORTEB.  (OL 

missing,  and  discovered  the  track  of  a  wag- 
on, and  followed  It  to  the  apiary  of  the  de- 
fendant's father,  and  there  fonnd  the  wagon, 
with  moat  of  the  bees  still  opoa  It  Tb^ 
were  hauled  away  In  the  night  but  tt  was 
shown  tbat'iras  the  hetta  and  usual  time 
for  hauling  bees.  The  <Hily  material  ques- 
tion, upon  the  mo-its.  Is  whether  the  talking 
was  ftionlous,  and  that  question  depends 
upon  the  circumstaneee  and  the  tmth  of  de- 
fendant's statement  that  be  purchased  them 
In  good  faith  from  B.  G.  WUlIams,  belierhig 
that  Williams  was  the  owner.  Williams, 
however,  wau  not  produced  as  a  witness  by 
elthw  side,  though  both  appear  to  have 
sought  him  diligently.  It  Is  not  necessary 
to  discuss  the  evidence  at  length.  If  it  ap> 
pears  that  there  was  a  substantial  basis  In 
the  evidence  for  the  conclusion  of  the  Jury 
that  the  defendanf:  Is  guilty,  the  verdict 
mnst  stand.  The  circumstances  disclosed  In 
the  evidence  show  that  defendant  knew  that 
the  bees  in  question  had  belonged  to  Mr. 
Crane.  It  does  not  appear  that  B.  G.  WO- 
llams  was  a  resident  of  that  vicinity,  nor. 
Indeed,  that  be  had  a  known  residence  any- 
where. The  defendant  testified  that  Wil- 
liams had  worked  for  him,  but  he  did  not 
know  of  any  one  that  knew  him  during  the 
two  years  that  they  were  in  business  around 
Newman.  The  defendant  however.  Intro- 
duced two  letters,  which  he  testified  he  had 
received  from  B.  G.  Williams,  the  first  dated 
at  Newman,  January  28;  1901,  and  which  Is 
as  follows:  "F.  M.  Cbrlsman,  Sir:  I  will 
write  yon  this  letter  to  let  you  know  what  I 
am  doing.  I  intend  to  start  moving  the  heel 
next  week,  provided  I  can  get  a  team. 
Freed,  If  you  see  any  one  that  would  like  to 
'bny  some  bees  send  them  to  me,  as  I  have 
about  110  hives  over  at  Hanford  that  I 
would  like  to  sell.  I  have  as  many  here  as 
I  can  take  care  of  to  advantage.  Wdl,  we 
are  all  having  some  cold  weath^  here  now. 
Hoping  to  hear  from  you  soon,  I  remain,  B. 
G.  Williams."  The  second  was  dated  at 
Newman  oa  February  24, 1001,  and  reads  as 
follows:  **F.  M.  Chrlsman,  Sir:  Yours  of 
recent  date  at  hand,  and  will  say  that  I 
have,  as  I  said  before,  about  110  hives  south 
of  Hanford  about  two  miles.  If  you  want 
them,  meet  me  in  Fresno  the  4th  of  next 
month,  and  we  will  go  down  and  see  and 
look  at  them.  See  me  In  the  Owl  Saloon  at 
1:30  p.  m.  B.  G.  Williams."  These  letters 
were  postmarked  at  Newman,  as  the  sending 
oSlce,  and  at  Laton  as  the  receiving  office, 
and  defendant  testified  to  the  genuineness 
of  these  letters,  and  put  them,  and  the  envd- 
opes  In  which  he  testified  that  be  received 
them.  Id  evidence.  It  was  proven  that  the 
stamps  upon  the  envelopes  were  not  the 
stamps  of  either  of  said  offices,  and  that  the 
letters  and  stamps  were  manufactured. 
This  is  conceded  by  his  counsel,  who  put 
them  In  evidence  limocently,  bdlevfng  tbcy 
were  genuine. 
This  Is  a  sad  case.  The  defendant  Is  a 
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boy  of  but  20  yearn.  By  his  own  exa-tfons 
be  had  acquired  a  better  education  than  the 
average  country  boy,  had  also  accumulated 
coDBlderable  property,  and  bore  a  good  repu- 
tation. The  recommendation  of  the  jury  to 
the  "extreme  mercy  of  the  court"  shows  the 
pity  the  jury  had  for  the  boy,  and  the  deep 
coDYictlon  they  had  of  his  guilt,  and  we  think 
the  evidence  Justifies  their  conclusion. 

Appellant  further  contends  that  the  court 
erred  In  permitting  to  be  read  to  the  Jury 
certain  ptH^kons  of  the  testimony  given  by 
the  defendant  on  his  iH'ellmlnary  examina- 
tion before  the  magistrate  in  relation  to  said 
WUltams.  The  district  attorney  upon  the 
trial  had  called  sereral  witnesses  to  testify 
to  the  statements  made  at  and  Immediately 
before  and  aft^  defendant's  arrest,  and  pri- 
or to  hie  examination,  touching  the  employ- 
ment of  Williams,  his  residence,  etc.,  and 
npon  the  trial  the  district  attorney  put  In 
evidence  certain  portions  of  the  testimony 
of  d^oidant  claimed  to  be  inconslst^it  with 
his  pritnr  statements.  This  evidence  was  not 
offered  for  the  purpose  of  impeachment,  but 
as  substantive  evidence  of  his  guilt  Neither 
the  taldng  of  the  t>ees  nor  the  ownership  of 
Crane  was  disputed,  and  the  sole  defense 
depended  upon  the  alleged  purchase  of  th«n 
from  WUltams,  and  hence  defendant's  state- 
ments, whenever  made,  touching  bis  pur- 
chase  of  them,  and  of  the  identity  and  resi- 
dence of  Willlama,  was  material  and  sub- 
stantive evidence,  and  was  rightly  admitted. 

2.  When  the  defeaidant  was  on  the  stand 
as  a  witness  in  lils  own  behalf,  and  was  be- 
ing cross-eiamlned  by  the  district  attorney, 
he  was  shown  a  specified  portion  of  the  tran- 
script of  his  testimony  npon  his  preliminary 
examination,  and.  In  re^nmse  to  a  question 
whether  be  so  testified,  replied  that  be  did. 
It  was  then  ofTered  in  evld^ice,  and  was  re- 
ceived over  the  objection  of  counsel  for  de- 
feaidant.  The  substance  of  the  evidence  thus 
shown  the  witness  was  that  prior  to  the  pre- 
liminary examination  he  went  in  search  of 
Williams,  and  made  inquiries  of  cwtaln  per- 
sons, who  were  named,  the  object  being  to 
Impeach  the  defmdant  as  a  witness;  and 
John  Kerr,  one  of  the  persons  of  whom  de- 
fendant testified  he  made  inquiries,  was  aft- 
erward called  in  rebuttal,  and  testified  that 
be  bad  no  recollection  of  seeing  the  defend- 
ant on  or  alMHit  the  date  given.  The  ruling 
was  not  m'oneons. 

8.  Two  other  similar  specifications  of  er- 
Tor  in  the  admission  of  evidence  are  made. 
The  testimony  admitted  by  the  witness  to 
have  been  given  Is  not  so  set  oirt  by  qnota- 
timi  marka  or  otbwwise  as  to  distinguish  it 
from  evidence  given  upon  the  trial  The 
witness  ai^tears  to  have  been  fairly  treated. 
He  was  shown  the  testimony  given  xjpm  pre- 
liminary examination,  and  admitted  he  gave 
It  It  was  competent  Cor  the  purpose  of 
cootradicttng  testlmmy  given  by  him  upon 
the  trial,  or  for  the  purpose  of  laying  the 
fonndatlon  for  Impeachment   It  Is  said  by 


appellant,  however,  that  in  the  matter  thus 
Introduced  there  was  some  "Immaterial  mat- 
ter not  showing  contradictions";  but  such 
mattOT  is  not  specified,  and  we  may  infer 
that  if  It  did  not  involve  contradictions  it  did 
not  i^ejudlce  the  defendant. 

4.  J.  C.  Martin,  who  assisted  defendant  In 
hauling  the  bees,  while  waiting  with  the 
team  for  defendant  to  come  up,  hdd  some 
conversation  wiOn  a  man  who  was  passing, 
and  was  asked  by  the  district  attorney,  on 
cross-examination,  the  fWlowlng  question: 
"Did  you  at  that  time  say  to  this  man  who 
came  by  that  you  were  going  into  the  coun- 
try to  work  for  a  man?"  Defendant  object- 
ed on  the  usual  grounds,  and  that  it  was  not 
in  the  presence  of  defendant  It  was  said 
in  reply  that  it  was  for  the  ptnpoee  of  con- 
tradicting the  witness,  and  the  objection  was 
overruled.  It  is  now  urged  that  the  court 
erred,  because  the  witness  could  not  be  con- 
tradicted upon  an  immaterial  matt^.  If  It 
be  conceded  that  the  court  erred  In  overrul- 
Ing  the  objection,  it  is  clear  that  the  defend- 
ant was  not  injured.  No  attempt  was  made 
to  contradict  the  witness  up<m  that  point. 

5.  The  following  question  was  put  to  said 
witness,  Martin,  by  the  prosecution,  upon 
cross-examination:  "When  you  were  walk- 
ing away  at  the  Taylor  ram^,  what  conver- 
sation did  you  have  with  the  deputy  sheriff  ?" 
Befwe  tills  question  was  answered  the  fur- 
ther qnestlon  wu  pat:  "Did  be  ask  you  this 
qnestlbn:  How  did  you  get  into  the  place 
where  yon  got  the  bees?"  Defendant  object- 
ed on  the  usual  grounds,  and  the  further 
grounds  that  the  conversation  was  not  shown 
to  have  been  in  the  preeence  of  the  defend- 
ant and  that  defendant  bad  not  asked  the 
witness  about  any  conversation  between  blm 
and  Ayers.  The  court  remarked  that  he  un- 
derstood the  district  attorney  was  laying  the 
foundation  for  Impeaching  the  witness,  and 
on  that  ground  overruled  the  objection,  and 
defendant  excepted.  It  is  not  necessary  to 
discuss  this  exception,  since,  if  It  were  con- 
ceded tliat  the  court  erred,  the  contradiction 
proved  was  wholly  unimportant,  and  would 
not  Justify  a  reversal  of  the  jud^^ent.  It 
Involved  the  question  whether  the  witness 
who  drove  the  wagon  said  to  Ayers  that  they 
went  and  came  the  same  way;  "that  they 
went  through  a  gate  and  came  back  through 
a  gate."  It  bad  t>een  conceded  before  these 
questions  were  put  that  the  wag<m  did  not 
go  and  come  by  the  same  route,  and  a  map 
showing  that  fact  was  stipulated  to  be  cor- 
rect, and  this  examination  of  the  wltneas 
could  not  add  tcace  to  the  contradiction  al- 
ready made. 

6.  It  is  insisted  by  appellant  that  the  court 
erred  In  refusing  to  allow  the  question  put 
to  the  witness  Fannie  Chrlsman,  "What  were 
the  boy's  habits  as  to  steadiness,  drinking, 
or  anything  of  that  sort?''  This  question 
did  not  touch  his  character  or  reputation  for 
honesty,  which  .was  the  trait  involved  In  the 
cliarge  made  against  him.   People  r.  Ashe, 
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44  Cal.  288.  ETtdence  tending  to  show  the 
defendant's  prerlous  reputation  (or  honesty 
TPas  receiTed. 

7.  The  court  did  not  err  In  refusing  to  give 
the  twenty-fourth  Instruction  requested  by 
the  defendant  upon  the  subject  of  "good 
character."  The  twenty-third  Instruction, 
w^lch  was  given,  fully  and  correctly  stated 
the  law  upon  the  subject. 

8.  In  support  of  defendant's  motion  for  a 
new  trial  upon  the  ground  of  newly-discov- 
ered evidence,  several  affidavits  were  read, 
and  It  is  urged  that  his  motion  should  have 
been  granted  upon  that  ground.  In  the  first 
place  these  affidavits'  were  mer^y  cumula- 
tive. They  were  Intended  to  show  that  there 
was  such  a  man  as  Williams.  The  defendant 
testffied  fully  In  regard  to  him,  and  to  his 
purchase  of  the  bees  from  him.  Frank  Ross, 
a  witness  called  by  defendant,  testified  that 
he  knew  a  party  by  the  name  of  E.  G.  Wil- 
liams; that  he  met  him  at  Collls  In  June, 
and  In  Fresno  about  the  1st  of  March,  and 
heard  defendant  and  Williams  In  conversa- 
tion, and  that  their  taJk  was  about  lieee. 
The  affidavits  go  no  further,  and  most  of 
them  not  nearly  so  far.  It  Is  quite  clear  that, 
If  these  persons  had  been  present  and  testi- 
fied to  the  matters  stated  in  their  affidavits. 
It  would  not  have  changed  the  result,  since 
the  mere  existence  of  a  man  named  G.  6. 
Williams  does  not  go  far  enough.  If  the  affl- 
darit  of  the  defendant  In  suM«>rt  of  his  oio- 
tlon  for  a  new  trial  had  been  presentted  be- 
fore the  trial  In  support  of  a  motion  for  a 
continuance,  there  is  little  doubt  that  It 
would  have  been  granted.  The  bees  were 
taken  the  night  of  March  17th,  and  the  trial 
was  had  April  18th,  leaving  a  very  short 
time  for  a  search  for  an  almost  indispensable 
witness,  and  the  fact  that  no  motion  for  a 
continuance  was  made  for  the  purpose  ot 
continuing  the  search  Is  strongly  suggestive 
of  the  conclusion  that  finding  him  would  not 
have  aided  the  defense. 

I  advise  that  the  judgment  and  order  ap- 
pealed from  be  affirmed. 

We  concur:  COOPER.  C;  ORAT,  0. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  and  or- 
dw  appealed  from  are  affirmed. 


(135  Cal.  2SD 

BBLFRIDaB  v.  PAXTON  ettil.  (S.  P. 

2,605.) 

(Supreme  Court  of  California.   Dec.  SI,  1901.) 

APPEAIr-NOnCB— SERVICE  BY  MAIL— AFFIDA- 
VIT—SUFFICIENCY. 

1,  An  affidavit  of  service  of  a  notice  of  oppeal 
by  mail,  whicb  does  not  show  that  either  the 
respondent  or  his  attorney  resided  or  had  an 
office  at  the  places  to  which  the  notice  was  ad- 
dressed, is  iosuffifient. 

2.  Where  an  aSidavit  of  service  of  a  notice 
by  mail  is  not  made  by  the  one  who  made  such 
service,  the  affiant  most  show  that  he  had  per- 
sonal knowledge  of  the  tacts  constituting  such 
service. 


Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  M. 
Seawell,  Judge. 

Action  by  Grant  Selfridge  against  Blitz  W. 
Paxton  and  another.  From  an  order  deny- 
ing a  change  ot  venu^  the  defendant  Bllts 
W.  PaxtoD  a[q»eate.  Appeal  dlsmlBsed. 

James  OateSt  for  appelant.  Morrison  & 
Cope,  for  respondent 

McFAHLAND,  J.  This  Is  a  motion  by 
plaintiff  and  respondent  to  dismiss  the  appeal 
of  the  defendant  Blitz  W.  Paxton  from  an 
order  of  the  superior  court  denying  a  motion 
of  said  Blitz  for  a  change  of  venue.  The 
motion  to  dismiss  Is  upon  two  grounds:  (1) 
That  the  defendant  Bessie  was  not  served 
with  a  notice  of  appeal;  and  (2)  that  there 
Is  no  proof  that  the  plaintiff  was  ever  served 
with  such  notice.  As  we  think  that  the  ap- 
peal must  be  dismissed  on  the  second  ground, 
we  need  not  consldw  the  first 

The  appellant  submitted  the  motion  on  the 
affidavit  of  substituted  service  by  mall,  which 
Is  contained  In  the  record;  but  that  affidavit 
is  Insufficient,  for  two  reasons:  First  It 
does  not  show  that  the  parties,  or  their  attor- 
neys, had  either  offices  or  residences  In  the 
two  different  places  named.  For  all  that  ap- 
pears in  the  affidavit  their  residences  or  their 
offices  may  have  been  In  the  same  place. 
Second,  the  person  making  the  affidavit  who 
was  not  the  defendant,  merely  states  therein 
that  on  a  certain  day,  "the  defendant"  made 
service  of  the  notice  of  appeal  by  depositing 
it  in  the  postofflce,  addressed,  etc.  This 
statement  is  entirely  too  general  and  loose. 
There  Is  nothing  In  It  to  show  any  personal 
knowledge  of  the  affiant  as  to  the  fact  to  b'e 
proven,  and  It  may  have  been  founded  entire- 
ly upon  hearsay.  The  proof  of  substituted 
service  should  show,  at  least  a  full  substan- 
tial compliance  with  the  statute.  The  affi- 
davit of  service  should,  strictly  and  properly, 
be  made  by  the  person  who  had,  himself, 
made  the  service.  But  at  all  events,  It 
should  show  that  the  affiant  had  personal 
knowledge  of  the  fact 

The  motion  Is  granted,  and  the  appeal  Is 
dismissed. 

We  concur:   HBNSHAW,  J.;  TEMPI^E,  J. 


OH  Cal.  eis) 
PEOPLE  V.  McFARLANB.   (Or.  819.) 

(Supreme  Court  of  California.   Dec.  28,  1901.) 

In  banc.  Opinion  of  the  court  In  dlvlslm 
(66  Pac.  865)  modified,  and  rehearing  draled. 

PER  CURIAM.  The  opinion  In  the  above- 
entitled  case  is  modified  by  striking  out  the 
paragraph  beginning  with,  "We  are  also  of 
the  opinion,"  and  ending  with,  "It  will  be 
necessary  to  consider  that  qneatlon."  Re- 
hearing denied. 
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WILCOX  T.  GBEOORY  et  al.   (L.  A-  »C5  ) 
(Sapreme  Court  of  Califoniia.   Dec.  27,  1901.) 

MORTGAGES  ~  NOTES  —  SBCURITY  —  TRIAL  — 
PLEADINGS  —  FINDINGS  — INCONSISTENCY — 
DEBT—RENEWAL— LIMITATION  OP  ACTIONS. 

1.  Defendant  borrowed  money  from  K.,  giv- 
ing a  note  and  couveyiDg  land  as  security:  and 
at  defendant's  request,  plaintiff  paid  tbe  note, 
taldug  a  cunTt'yance  of  the  laud  from  K.,  and 
executing  a  written  agreemeot  to  couvey'  to 
defoidant  on  payment  of  the  debti  For  the 
uue  debt,  defendant  executed  a  note  to  plain- 
tiff, on  which  the  latter  brought  action,  basing 
his  complaint  ou  the  theory  that  he  held  title 
in  trust  for  defendaut  until  the  payment  of  the 
note.  The  answw  treated  plainuff  as  mott- 
sagre,  and  pleaded  limitations.  The  court 
found  that  the  action  was  aot  barred,  and  that 
&  c«rtaiu  sum  was  due  on  tbe  note,  and  the 
findings  indicated  that  plaintiff  was  merely  a 
creditor  and  mortgagee.  Held  that,  aa  the 
Code  pr^umed  the  'piea.  of  limitations  to  be 
controverted,  the  findings,  though  inconsistent 
with  the  complaint,  were  not  outside  the  scope 
of  the  pleadings,  and,  it  being  presumed  that 
the  evidence  was  sufficient  to  support  the, find- 
ings, tbe  inconsistency  betveea.flndinga  and 
complaint  was  immaterial.  . 

2.  The  findings  showed  that  the  defendant 
owed  plaintiff  the  amount  debreed  to  be  due, 
and  that  the  debt  was  secured  by  a  mortgage; 
and  as  plaintiff  succeeded  to  all  the  rights  of 
K.,  they  supported  a  decree  for  the  sum  men- 
tioned, and  for  foreclosure  of  the  mortgage. 

3.  The  note  given  to  plaintiff  initiated  a  new 
period  for  the  statute  of  limitations,  bo  tiiat 
tbe  debt  and  mortgage  were  not  barred. 

OommisalfHiarB'  declBion.  Department  1. 
J^»peal  from  snperiw  courts  Ban  Dtego  cotin- 
is;  3.  W.  Hoeheg,  Judge. 

Action  by  Henry  W.  Wilcox  against  Ha- : 
rietta  U.  Gregory  and  ottaera.   From  a  judg- 
ment for  plaintiff,  defendants  appeal.  Af- 
firmed. 

Luce  &  Sloane.  for  appellaotB.  C.  iS..  Han- 
tea  and  Oscar  A.  Trlppet,  for  respondent 

GRAY,  C.  In  this  action  the  plaintiff  sued 
to  recover  upon  a  promissory  note,  and  to 
foreclose  a  Hen  upon  real  estate  securing  the 
indebtedness  evidenced  by  said  note.  The 
plaintiff  had  judgment,  from  which  defend- 
ants appeal  on  the  judgment  roll,  without  a 
bill  of  exertions.  The  findings  show  a  state 
of  facts  substantially  as  follows:  The  above- 
named  defendants  deeded  certain  lands  to  one 
Kreamer  to  secure  an  Indebtedness  owing  by 
defendants  to  said  Kreamer,  amounting  to 
$25:JU.  That  said  indebtedness  was  evi- 
denced by  a  promissory  note  from  said  de- 
feodantB  to  said  Kreamer,  and  was  to  fall 
due  on  the  22d  day  of  January,  1892.  In  the 
last-mentioned  month  the  defendants  entered 
into  negotiations  with  plaintiff  for  a  loan 
with  which  to  extinguish  this  indebtedness, 
and  plaintiff  agr^d  to  advance  the  money  to 
pay  Kreamer's  claim,  and,  knowing  that 
Kreanjer'a  title  to  the  land  was  simply  that 
of  mortgagee,  plaintiff  paid  said  Kreamer  tbe 
amonnt  of  aald  claim,  and,  as  security  for 
tbe  money  so  paid,  b^  received  a  deed  of  con- 
veyance ot  said  land  directly  from  Kreamer 
to  himself,  together  with  tbe  note  executed 
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by  defendants  to  Kreamer  as  aforesaid;  and 
plaintiff  executed"  to  defendants  an  agree- 
ment In  writing  that  he  would  couvey  to 
them  at.  any  time  within  three  years  of  the 
date  of  January  23,  1892,  ail  the  right  con- 
veyed to  him  by  the  Kreamer  deed,  upon  the 
payment  by  defendants  of  said  sum  of  $2,330, 
with  interest  Some  days  after  this  trans- 
action, and  on  the  22d  day  of  February,  1892, 
the  defendants  made,  executed,  and  delivered 
to  plaintiff  their  promissory  note  for  tbe  said 
sum  of  f2,330,  and  |6  more,  malting  In  all 
$2,336,  as  the  principal  of  said  note.  This 
note  was  dat^  back  to  January  23,  1892, 
and  was  made  payable  three  years  after  date. 
It  Is  found  that  the  cause  of  action  is  not 
barred  by  limitation,  and  that  there  Is  ow- 
ing and  unpaid  on  the  said  sum  of  $2,330, 
including  interest  as  agreed  In  the  note,  the 
sum  of  $4,600.  A  decree  for  the  last-men- 
tioned sum  and  for  a  sale  and  foreclosure  of 
the  premises  Is  entered  against  defendants. 
The  complaint  was  filed  herein,  and  the  suit 
commenced  January  21,  1899.  Appellants 
state  three  reasons  for  reversal,  as  follows^ 
First  that  the  findings  are  Inconsistent  with 
the  cause  of  action  set  out  in  tbe  complaint; 
second,  that  tbe  conclusions  of  law.  and  judg- 
ment are  not  justified  by  the  findings;  and 
third,  that  tbe  finding  that  the  Hen  of  plain- 
tiff on  said  premise  Is  not  barred  by  the  stat- 
ute of  limitations  Is  In  conflict  and  Incon- 
sistent with  the  other  findings  of  the  court^ 
We  will  dispose  of  these  points.  In  the  above 
order. 

1.  It  Is  true  that  the  findings  are  to  some 
extent  Inconsistent  with  allegations  of  the 
complaint.  The  complaint  seems  to  be 
drawn  on  the  theory  that  the  plaintiff  re- 
ceived tbe  titie  to  the.  land  from  Kreamer, 
and  holds  It  In  trust  for  def^dants,  to  be 
conveyed  to  her  on  payment  of  the  said 
amount  of  $2,330  and  Interest  The  findings 
Indicate  that  defendant  Gregory  owns  the 
land;  that  Kreamer's  Interest  In  It  was  that 
of  a  mortgagee  only,  and  that  he  conveyed 
this  Interest  together  with  tbe  debt  secured 
therebY,  to  plaintiff;  and  that  consequently 
plaintiff's  interest  is  merely  that  of  creditor 
and  mortgagee.  To  this  extent  the  findings 
substantially  follow  the  affirmative  allega- 
tions of  the  answer.  The  theory  of  the  an- 
swer Is  that  the  transaction  merely  made 
plaintiff  tbe  creditor  of  defendant  and  the 
mortgagee  of  her  property,  and  the  statute 
of  limitations  was  pleaded  as  a  defense  to 
the  action.  The  plaintiff  would  be  entiUed 
to  judgment  on  the  allegations  of  the  answer, 
were  It  not  for  the  plea  of  the  statute  of  lim- 
itations. This  plea  Is  deemed  to  be  contro- 
verted by  plaintiff.  The  findings  and  decree, 
then,  cannot  be  said  to  be  outside  of  tbe  case 
made  by  the  pleadings,  but  rather,  they  may 
be  said  to  be  based  upon  and  to  dispose  of 
the  case  as  made  by  the  answer  and  tbe  de- 
nial thereof  by  the  plaintiff,  presumed  under 
the  provisions  of  the  Code.  From  the  rec^ 
ord  before  us  it  does  not  appeal*  that  any  oli- 
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Jectlon  was  made  to  evidence,  and  we  will 
therefore  presume  that  all  parties  treated  the 
evidence  offered  and  received  aa  proper  un- 
der the  pleadings,  and  that  such  evidence 
supports  the  findings.  The  Inconsistency  be- 
tween the  findings  and  certain  allegations  of 
the  complaint  Is  therefore  ImmaterlaL 

2.  It  Is  also  clear  that  the  findings  show 
that  the  defendant  owed  the  plaintiff  the 
amount  decreed  to  he  due,  and  that  the  debt 
was  secured  bj  a  mortgage.  The  transfer 
from  Kreamer  to  plaintiff  placed  plaintiff  In 
Kreamer's  shoes,  and  made  him  the  creditor 
and  mortgagee  of  defendant,  Just  as  Kream- 
er  bad  been  previous  to  sacb  transfer.  To 
this  extent,  then,  the  findings  clearly  support 
the  judgment 

8.  The  only  troublesome  question  la  the 
case  Is  the  last  one.  Is  the  mortgage  barred 
by  the  statute  of  llmltatlona?  We  think  a 
negative  answer  must  be  given  to  this  ques- 
tion, also.  Bearing  In  mind  that  this  Is  an 
equitable  action,  and  that  equity  never  sacri- 
fices substance  to  mere  form,  we  see  but  one 
debt  referred  to  In  the  findings,  owed  by  de> 
fendant  to  different  parties  at  different  times. 
The  debt  and  claim  In  the  bands  of  the  plain- 
tiff was  the  same  debt  and  claim  that  bad 
been  previously  held  by  Kreamer.  la 
Kreamer's  hands  It  was  evidenced  by  a  prom- 
issory note  which  by  its  terms  had  been  due 
for  a  longer  time  tiian  the  statutory  [>erlod 
of  limitations  when  this  action  was  begun; 
but  shortly  after  the  transfw  to  plaintiff  a 
new  note  was  given,  evidencing  the  same 
old  indebtedness,  but  to  the  new  holder  of 
that  Indebtednw.  This  new  note  was  given 
befwe  the  old  note  was  barred  by  the  stat- 
ute, and  had  the  effect  of  Initiating  a  new 
period  for  the  statute  of  limltatiouB,  which 
had  not  expired  when  this  action  was  com- 
menced. The  debt,  then,  never  was  barred 
or  extinguished;  and  the  same  may  be  said 
of  the  mortgage,  for  the  life  of  the  mortgage 
Is  the  life  of  the  debt  secnred  by  the  mort- 
gage. Bank  t.  Bandmann.  120  Gal.  220,  62 
Pac  583,  60  Am.  St  Rep.  179;  Sonthem  Pac 
Co.  T.  Prosser.  122  Cal.  413,  55  Pac.  145. 

We  advise  that  the  jndgmait  be  affirmed. 

We  concur:  SMITH,  C.;  HATNBS,  a 

PER  CURIAM.  For  the  reasons  given  bi 
the  foregolns  opinion,  the  Judgment  to  af* 
flnneiL 


(UK  Cal.  m) 
STUFFUGBaBM  r.  ADSLSBACH  ct  al. 
(Sac.  000.) 

(Bapreme  Court  of  California.  Dec.  27,  1901.) 

WATERS  AND  WATER  CODRSBS— R&OPRNINO 
DITCHES  — INJUNCTION  — ADVERSE  POSSES- 
SION—AB  AN  D  0  NM  BNT— PARTI  E  S . 

1.  Under  Code  Civ.  Proc  |  885.  provldlDg 
ttat  la  case  of  transfer  of  latereet  hy  a  party 
the  action  may  contioae  In  his  name,  It  cannot 
be  objected  that  a  plaindfl  suing  to  enjoin  io- 
tsctatem  with  a  right  in  realty,  who  has  sold 


RBPOBTICII.  (Oa 

the  land  after  maSt,  Is  not  flie  real  patty  to  to- 

teresL 

2.  A  ditch  was  made  In  1876,  or  earlier,  bj 
the  owner  of  adjoining  land,  for  IrrigatiDe  pur- 
poses. Uis  grantee,  in  ignorance  of  ber  right  to 
use  the  ditch,  leased  It  ui  1885.  for  six  months, 
from  the  owner  of  the  land  over  which  it  raoj 
but  she  and  ber  grantees  in  interest  continuea 
to  use  it  aotil  1894  without  question  as  to  their 
right.  Beld,  that  the  use  was  not  in  sabordiaa* 
tlon  to  the  owner  of  the  land. 

3.  A.,  owning  a  ditch  over  land  of  B.,  agreed 
with  B.  that  It  might  be  filled  uo  In  considera* 
tion  that  a  right  of  way  for  another  ditt^b  shoald 
be  conveyed  to  him.  He  tried  for  several  yean 
to  get  B.  to  make  the  second  ditch,  but  he  did 
not,  bat  in  the  meaawhile  B.  had  filled  In  the 
first  ditch  without  A.'b  knowledge.  Three  years 
after  the  agreement  A.  tried  to  open  the  old 
ditch,  but  was  prevented  by  B.  Beld,  that  there 
was  not  an  abandonment  of  the  ditch. 

4.  One  owning  an  irrigating  ditch  over  the 
land  of  another  is  not  deemed  to  have  lost  his 
right  to  reopen  It  by  the  fact  that  he  has  been 
using  other  ditches  by  which  he  obtained  water 
at  the  same  place  where  the  old  ditch  entered 
bis  land,  it  not  appearing  that  he  baa  acquired 
any  ownership  over  or  permanent  ri^t  to  use 
them,  nor  that  Us  as*  was  adv«ae. 

Oommtoslonertf  decision.  Department  1. 
Appeal  from  supo-Ior  court,  l^re  conn^; 
W.  B.  Wallace,  Jndga 

Suit  by  J.  H.  StolBebeem  against  Blary 
Adelsbach  and  others.  From  a  Judgment 
for  plaintiff,  d^endants  appeal.  Affirmed. 

P.  D.  McClure  and  Maurice  Bl  Power,  for 
appellants.  Ghaa.  O.  Lamberson*  for  re- 
spondent 

HATNE8,  G.  This  suit  was  brought  to 
enjoin  the  defendants  from  Interfering  with 
or  preventing  the  plaintiff  from  opening; 
cleaning  ont,  and  using  a  certain  ditch  over 
lands  of  the  defenda!nta  for  the  purpose  of 
conveylhg  water  to  the  lands  of  the  plain- 
tiff. The  court  made  findings  and  entered 
Judgment  for  the  plaintiff,  and  the  defend* 
ants  appeal  therefrom  and  from  an  order 
denying  a  new  trial. 

The  findings  are,  In  substance,  that  plain- 
tiff and  his  grantors  have  for  more  tban 
35  years  been  the  owners  of  the  N.  %  of  the 
N.  W.  14  of  section  14,  In  township  10  S.. 
range  24  E..  M.  D.  B.  &  M.;  that  about  the 
year  1802  one  Peter  Stelnman,  then  the 
owner  of  said  land  above  described,  con- 
stmcted  a  ditch  along  the  south  side  of  the 
N.  %  of  the  N.  E.  %  of  said  section  for  the 
purpose  of  conveying  water  to  bis  said  land 
for  the  purposes  of  Irrigation  and  other  use- 
ful purposes,  and  from  the  time  of  Its  con- 
struction until  March,  1894,  said  dltcb  was 
used  for  such  purpose  by  the  plaintiff,  and 
his  grantors  and  predecessors  In  Interest 
openly,  continuously,  uninterruptedly,  and 
adversdy  under  a  claim  of  title,  exdnslve 
of  any  other  right;  that  in  the  month  of 
March,  1894,  the  plaintiff  entered  Into  a 
verbal  agreement  with  one  W.  A.  Freeman 
that  he  and  the  defendant  Mary  Adelsbach 
should  fill  In  said  ditcb  where  It  crosses  the 
N.  B.  K  o<  said  section  1*,  upon  the  emskl* 
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eratloo  tliat  the  said  Freeman  sbonld  con- 
vey to  tb-e  plaintiff  a  right  of  way  for  a 
dltcb  across  the  8.  ^  of  said  N.  B.  and 
thereupon  said  Freeman  and  defendant 
Uary  Adelsbach  caused  said  ditch  to  be 
filled  Id  where  It  crossed  said  N.  E.  that 
Bald  Freeman  has  not,  nor  has  an7  person 
for  blm  or  for  the  defendants,  cmreyed  to 
irialDtlft  said  or  any  right  of  way  for  said 
ditch  across  said  land;  that  on  or  about 
July  2U  1897,  the  plaintiff  entered  upon  the 
land  where  the  dltcb  bad  formwly  been, 
and  attnnpted  to  clean  out  the  ditch,  but 
was  prevented  from  doing  so  by  the  def end- 
aata  Mary  and  John  Ad^bacb  and  Ralph 
and  Frank  Heee,  who.  by  force  and  Intimi- 
dation, comp^ed  plaintiff  to  discontinue 
woric  In  cleaning  out  or  opening  said  ditch; 
that  plaintiff  had  not  abandcmed  the  dltcb, 
or  bis  right  to  use  It,  and  that  It  is  neces- 
sary for  the  plaintiff  to  hare  it  cleaned  out 
and  opened  for  the  purpose  of  irrigating  his 
land;  and  that  it  Is  not  true  that  plaintiff 
had  not  the  right  to  use  the  ditch  except  by" 
a  lease  or  pmnlsslon  from  defendants.  Ap- 
petiantB'  contention  is  that  the  findings  are 
not  jortlfied  by  the  eridence.  Such  of  their 
BpeclficaUons  as  are  discussed  In  their  brief 
wHl  be  considered. 

1.  It  Is  contended  that  plaintiff  Is  not  the 
real  party  In  Interest;  that  prior  to  the  com- 
mencement of  the  action  he  conveyed  lila 
land  to  Rachel  D.  BastKHre.  Upon  cross-ex- 
amination the  plaintiff  teatlfied  that  he  was 
not  the  owner  of  the  land  described  in  the 
complaint  at  the  time  of  the  trial;  that  he 
cooTeyed  It  to  Mrs.  Bai^ore  In  November, 
1899.  The  action  was  commenced  Octobes" 
25,  1899.  We  are  not  referred  to  any  evi- 
dence contradicting  this  statanent,  nor  do 
we  find  any.  It  was  not  necessary  to  snb- 
stltote  the  purchaser  as  plaintiff.  Code  Car. 
Proc.  «  385. 

2.  It  Is  not  material  whether  the  ditch 
was  constructed  on  the  south  line  of  the  N. 
%  of  the  N.  E.  14  or  "several  feet,  south  of 
the  line."  If  the  plaintiff  has  the  right  to 
have  the  ditch  reopened,  his  right  relates  to 
tbe  line  of  the  ditch,— the  same  ditch  for- 
merly used,  and  therefore  of  the  same  size 
and  capacity;  or.  In  other  words,  when 
(deaaed  out  it  will  be  the  same  ditch. 

3.  It  Is  contended  by  appellant  that  Ba- 
ahore  and  Stnfflebeem  used  said  ditch  In 
BDtMH^loation  to  defendant  Mary  Adelsbach, 
and  under  leases  both  written  and  oral.  It 
Is  not  disputed  ttiat  Stednman  constructed 
the  ditch.  Defendants  say  it  was  coustruct- 
ed  in  1876,  while  plaintiff  fixes  an  earlier 
<Iate.  Peter  Adelsbach,  one  of  the  defend- 
uits,  a  son  of  Mary  Adelsbach,  testified  that 
he  had  known  the  dltcb  since  18S1,  and  that 
they  did  not  claim  the  land  or  the  ditch 
sfter  the  new  survey  was  made.  The  date 
of  that  surr^  li  said  to  have  been  1887  w 


18SS.  A  lease  was  put  In  evidence,  made 
by  Mary  Adelsbach  In  May,  1885,  prior  to 
said  survey,  to  Mrs.  Bashwe,  In  considera- 
tion of  ?1,  granting  the  right  to  run  water 
through  It  until  October  of  that  year.  Mrs. 
Bashore  purchased  the  Stelnman  land  In  the 
spring  of  1885,  and  explained  that  she  did 
not  then  know  that  she  had  a  right  to  the 
ditch,  and  it  does  not  appear  that  her  right 
to  use  the  ditch  was  afterwards  queetioned; 
but  It  does  appear  that  she  and  her  succes- 
sors In  Interest,  Including  the  plaintiff,  did 
use  the  ditch  from  that  time  until  It  was 
closed,  In  1894,  without'  question  as  to  their 
right 

4.  It  Is  contended  by  appellant  that  plain- 
tiff abandoned  the  ditch  more  than  five 
years  before  the  commencement  of  this  ac- 
tion. The  circumstances  under  which  the 
ditch  was  filled  up  by  Freeman  and  the 
Adelsbaebs  has  been  stated.  That  plaintiff 
did  not  IntMid  to  abandon  the  right  to  have 
a  ditch  to  his  land  Is  clear.  From  the  point 
where  It  crossed  the  west  line  of  the  E.  % 
of  the  N.  E.  hi  It  was  never  filled  up.  The 
plaintiff  testified  that  he  consented  with 
Freeman  to  the  filling  of  the  ditch  upon  the 
condition  that  he  would  connect  alwve  the 
headgate  at  the  Adelsbaebs*  southeast  cor- 
ner,  and  make  a  dltcb  around  the  south  side 
of  the  lane,  and  give  him  a  deed  to  It,  which 
be  has  not  done;  that  Freeman  went  to 
work  filling  In  tfae  old  ditch,  and  he  stopped 
him,  but  he  afterwards  finished  filling  vrith- 
out  plalntlfiTs  knowledge;  that  he  had  been 
trying  for  years  to  get  him  to  make  the 
ditch,  but  he  did  not.  This  agreement  was 
made  In  March.  1894,  and  In  July,  1897. 
plaintiff  attempted  to  open  the  old  dltcb, 
but  was  prevented  by  force  and  Intimida- 
tion. I  think  the  evidence  fully  Justifies  the 
finding  that  plaintiff  did  not  abandon  bis 
right  to  the  ditch,  and  that  hjs  right  was 
not  barred  by  the  statute,  nor  lost  by  ad- 
verse possession. 

5.  It  Is  said  that  plaintiff  has  been  using 
other  ditches  by  which  he  obtained  water 
at  the  same  place  where  the  old  ditch  en- 
tered his  land,  one  of  which  was  taken  oat 
of  the  main  ditch  only  300  feet  below  where 
the  old  -ditch  was  taken  out.  It  does  not 
appear,  however,  that  he  had  acquired  any 
ownership  of  these  ditches,  or  any  perma- 
nent right  to  use  them,  nor  that  his  use  was 
adverse,  for,  If  it  was  merely  permiaslva,  It 
could  not  ripen  into  a  title. 

No  other  points  are  noticed  In  appellants' 
brief.  I  advise  that  the  Judgment  and  order 
appealed  from  be  affirmed. 

.We  concur:   SMITH,  C;  COOPER.  C. 

PER  OUBIAM.  For  the  reasons  given  In 
the  foregoing  oplni<Mi,  the  Judgmoit  and  or- 
der appealed  from  are  affirmed. 
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(13C  QU.  226) 

DB  CASTRO  et  al.  t.  FELLOM  et  al.   (S.  F. 
2A(S2.) 

(Supreme  Court  of  California.    Dec.  27,  1901.) 

PUBUC  LANDS  —  TITLE  —  MEXICAN  LAND  ■ 
GRANV— CONFIRMATION— FRAUD 
—JURISDICTION. 

1.  'Tbe  confirmation  of  a  Mexican  land 
claim  under  Act  Cong.  March  3,  1661,  author- 
izing proceedings  to  ascertain  and  settle  pri- 
vate land  claima  in  the  state  of  Oallfornia,  only 
operates  in  favor  of  the  confirmee  and  those 
claiming  under  him;  but  if,  in  presenting  his 
ciaim,  Be  acts  as  trustee,  ^ardian,  etc.,  the 
confirmation  is  for  thtrbeneht  of  the  cestui  que 
trust,  ward,  etc.,  even  tboogh  the  trustee  acts 
in  his  own  name  for  -the  purpose  of  defrauding 
the  cestui  que  trust. 

2.  Where  a  major  heir  of  a  deceased  land- 
owner commences  a  conciliation  suit,  and  all 
the  major  heirs  agree  that  the  land  shall  be 
divided  among  themseWeB,  subjeet  to  the  in- 
terest of  the  minor  heirs,  and  a  decree  Is  made 
dividing  the  lands  in  such  manner,  and  a  ma^or 
heir  afterwards  obtains  a  grant  of  a,  portion 
of  the  estate  to  her  from  the  Mexican  governor, 
leaving  sufflcieut  for  all  the  other  heirs,  both 
minor  and  major,  which  grant  is  confirmed  un- 
der  Act  Cong.  March  3,  1851,  authorizing  pro- 
ceedings to  settle  private  land  claims,  the 
grant  and  confirmation  are  not  to  her  as  trua- 
tee  of  4he  minor  heirs,  and  will  not  cause  her 
title  to  inure  in  equity  to  their  benefit. 

3.  Under  Code  Civ.  Proc.  $  19C3.  sabd.  15, 
providing  that  it  wtU  be  presumed  that  official 
duties  have  been  regalarly  performed,  it  will 
be  presumed  that  a  grant  of  land  in  California 
by  a  Mexican  governor,  confirmed  by  the  de- 
partment assembly  before  the  territory  became 
a  ^rt  ot  the  United  States,  was  r^lar  and 
was  within  the  powers  of  the  governor  and 
assembly. 

4.  Where  the  complaiat  in  a  suit  to  establish 
a  trnst  in  favor  ot  the  minors  in  the  land  ac- 
quired by  the  latter  grant  shows  that  the  gov- 
ernor making  snch  grant  had  knowledge  of  the 
existence  of  the  minor  heirs,  it  will  not  be  in- 
ferred on  demurrer  that  the  grant  was  procured 
by  fraud,  thoagb  the  bill  allegea  various  false 
repreBentationa  made  to  the  goremor,  which 
allegations  ere  nalllGed  by  other  allegations  of 
the  complaint. 

Department  2.  Appeal  from  superior 
court,  Santa  Clara  county;  A.  L.  Bhodes, 
Judge. 

■Suit  by  Modesta  Castro  de  Castro  and  oth- 
ers against  John  A.  Fellom  and  others  to  es- 
tablish a  trust  In  certain  lands.  From  a  de- 
cree in  favor  of  the  defendants,  the  plaintiffs 
appeal.  Affirmed. 

Joseph  M.  Klnley,  Albert  M.  Armstrong, 
and  J.  Macy  Klnley,  for  appellants.    S.  F. 

I'ieb,  for  respondents. 

PER  CURIAM.  The  plaintiffs  appeal  from 
a  Judgment  rendered  against  them  on  de- 
murrer to  their  complaint.  The  suit  was 
brought  to  estaMish  a  trust  in  favor  of  the 
plaintiffs  in  lands  confirmed  and  patented  to 
the  predecessors  or  predecessor  of  the  de- 
fendants mider  the  act  of  March  3,  1851,  "to 
ascertain  and  settle  the  private  land  claims 
In  the  state  of  California."  The  material 
facts  alleged  In  the  complaint,  omitting  those 
given  in  explnmition  of  delay  In  bringingsuit, 
—which,  under  the  view  we  take  of  the  case, 
will  be  Immaterial,— are  as  follows: 


The  plaintiffs  are  descendants  and  heirs  of 
Ygnaeio  Ortega,  who  died  In  the  year  1833, 
owner  of  the  tract  of  land  known  as  tbe 
"sltlo"  or  "rancho"  of  San  Ysldro,  contaJoing 
11  square  leagues,  or  thereabouts,  and  leav- 
ing as  his  sole  heirs  six  children,  to  Wit. 
three  minor  daughters  (Merced,  Gertrudes, 
and  Maria  Antonia),  two  married  daughters 
(Maria  Clara,  married  to  John  Qllroy,  and 
Isabella,  married  to  Julian  Cantua),  and  a 
son,  Qulntln.  The  title  of  tbe  plaintiffs  la 
deratgned  tbrough  the  three  daugbters  flrst 
named;  tbat  of  the  defendants,  through  one 
or  more  of  the  other  heirs.  Tbe  claims  of  the 
plaintiff's  ancestors  were  never  presented  for 
confirmation.  After  the  death  of  Ygnaeio, 
and  in  the  same  year,  a  conciliation  suit 
(Juicio  de  conciliation)  was  Instituted  before 
an  ailcalde,  against  Qulntln,  by  Gllroy  and 
Cantua,  on  behalf  of  their  wives,  resulting 
in  an  agreed  Judgment,  or  agreement  of  rec- 
ord, by  the  terms  of  which  the  "place  called 
San  Vsldro"  was  divided  among  them,— the 
southern  part  of  the  ranch  being  assigned  to 
Qulntin,  tbe  middle  to  Mrs.  Uilroy,  and  the 
northern  part  to  Mrs.  Cantua.  This  judg- 
ment or  agreement  Is  important,  not  only  as 
part  of  the  history  of  tbe  case,  but  because 
it  is  made  tbe  basis  of  a  claim  by  the  plain- 
tiffs that  Qulntin  and  the  two  married  sis- 
ters thereby  became  trustees  for  tbe  minor 
sisters.  The  document  itself  is  not  set  out 
in  or  attached  to  the  complaint,  but  transla- 
tions only,  of  which  there  are  three,— two  in 
the  complaint  and  one  among  the  exhibits 
attached  thereto.  These  do  not  altogether 
accord,  but  on  collating  them  the  nature  of 
the  transaction  Is  apparent.  Qulntin,  it  ap- 
pears, had  made  a  petition  to  the  governor 
for  a  grant  of  the  land,  on  tbe  ground  that 
the  title  papers  of  his  mother  and  father  bad 
been  lost;  and  Gllroy  and  Cantua  bad  made 
complaint  on  behalf  of  their  wives.  There- 
upon Qulntln  disclaimed  tbe  intention  of 
seeking  to  obtaJn  an  exclusive  right,  and  an 
arbitration  was  agreed  upon,  resulting  In  tbe 
dlvlBlMi  of  the  laud— i.  e.,  of  the  whole  ranch 
—to  the  three  parties  as  above  stated.  The 
agreement,  after  reciting  Qulntin's  applica- 
tion for  a  new  trial  and  the  interests  of  the 
other  sisters,  concludes  with  tbe  following' 
proviso:  "Both  of  the  contending  parties 
must  bind  themselves  on  that  account  and 
agree  to  divide  anew  the  above-mentioned 
land  among  the  other  three  sisters,  that  have 
not  as  yet  appeared,  so  that  they  may  not  be 
injured  or  defrauded  of  the  part  that  be- 
longs to  them."  And  It  Is  added:  "To  these 
terms  they  all  agreed,  [and]  the  alcalde,  the 
arbitrators,  and  the  two  interested  parties 
signed;  Cantua  not  doing  so  because  he 
could  not  write."  Tbe  document  was  signed 
accordingly.  By  the  terms  of  the  document, 
this  agreement  is  apparently  conditioned  on 
some  contingency,  differently  stated  In  the 
severnl  trnnslatlons.  but  which  probably  may 
have  been  the  finding  of  tbe  original  title  pa- 
pers or  tbe  validation  of  tbe  title  of  Ygnaeio 
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bf  a  new  grant.  But,  In  the  absence  of  the 
original,  this  point  cannot  be  determined. 
Afl  to  the  nature  of  this  proceeding,  see  Von 
Schmidt  T.  Huntli^on,  1  Cal.  58,  and  Esc- 
riche.  Die.  de  Leg.  art.  "Juldo  de  Goncllia- 

tiOD." 

In  the  same  year,  according  to  the  allega- 
tiotiB  In  the  body  of  the  complaint,  Qulntln, 
Mrs.  Gllroy,  and  Mrs.  Cantna  made  an  appli- 
cation to  the  gOTomor,  representing  in  writ- 
ing, among  other  things,  that  they  were  the 
only  heirs  of  Tgnacio  Ortega,  and  that  they 
had  lost  the  title  papers  of  tbetr  father,  and 
praying  "that  in  lieu  of  the  original  title  pa- 
pers a  new  title  Issne  to  them";  and  the  gOT- 
emor  "belying  upon  said  r^resentations  and 
believing  them  to  be  tme,  Issned  in  lieu  of 
the  lost  papers  another  evidence  of  title  by 
reason  of  said  descent."  Afterwards  Quln- 
tin  and  bis  two  married  sisters  and  their 
hosbands  sold  their  Interests  by  a  quitclaim 
deed,  to  Julia  Martin  and  Henry  Uiller,  who 
in  the  names  of  their  grantors  presented  to 
the  board  of  land  commissioners  "a  petition" 
f«  the  confirmation  of  "the  evidentiary  grant 
before  referred  to,  made  in  lieu  of  the  real 
title  papers,"  and  obtained  a  confirmation 
"of  the  said  evidentiary  grant."  These  alle- 
gations. It  will  be  observed,  all  refer  to  and 
describe  a  single  grant,  made  to  the  three 
grantees  named  as  heirs  of  the  deceased 
Ygnacto,  and  In  confirmation  of  his  title, 
and  also  to  a  confirmation  of  this  title  to  the 
grantees.  But  In  otlier  allegations  as  to  the 
same  proceedings  several  grants  are  referred 
to,— as,  for  example,  that  the  claimanta 
"made  such  avwments  in  their  petition  as 
to  make  it  appear  that  said  grants  were 
made  to  the  respective  petitioners  as  original 
and  authentic  titles,"  etc.,— and  that  "snch 
prDceediQgs  were  had  •  •  •  that  decrees 
cooflrming  said  evidentiary  grants,  *  •  * 
and  patents  Issued  to  the  said  petIU(m^a 
and  their  grantees."  And  from  the  exhibits 
attached  to  the  complaint,  and  referred  to 
thereto  as  "the  decree  of  confirmation,"  etc., 
and  as  describing  "the  lands  af- 
fected by  this  salt,"  it  appears  there  were  In 
fact  three  several  grants  to  the  [>arUes 
named,  respectively,  all  of  date  Jane  19, 
1833,  to  wit:  The  grant  to  Mrs.  Cantua,  at- 
tached as  exhibit,  being  for  pne  league  In 
the  "portion  of  the  ICancho  •  •  •  San 
Ysldro"  allotted  to  her  In  the  conciliation 
.proceedtog;  the  grant  to  Mrs.  GUroy  of  one 
league  in  the  portion  of  the  rancho  allotted 
to  her  In  the  same  iH'oceedlngB,  confirmed  by 
the  decree  of  the  United  States  district  court, 
attached  as  an  exhibit;  and  the  grant  to 
Qutotin  (incidentally  referred  to  In  that  de- 
cree, and  presumably  for  the  same  quan- 
tity) In  the  part  of  the  rancho  allotted  to 
him.  The  only  decree  of  confirmation  that 
appears  Is  that  of  Mrs.  GUroy's  claim,  above 
referred  to.  Whether  laie  grants  to  Mrs. 
Cantna  and  to  Quintin  were  ever  confirmed, 
or  presented  f6r  confirmation,  cannot  be  de- 
termined turn  the  allegations  of  the  com- 
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plaint.  It  Indeed  appears  from  the  decree 
confirming  Mrs.  Gllroy's  claim  that  Quintin 
was  a  party  to  that  proceeding,  and  that  his 
claim  was  rejected.  But  the  rejected  claim 
was  his  claim  to  the  land  claimed  by  Mrs. 
Gllroy  and  her  grantee,  Martin;  and  his  own 
grant  may  or  may  not  have  been  confirmed 
in  some  other  proceeding.  The  above  and 
other  inconsistencies  in  the  complaint  ren- 
der It  dl£Bcult  to  determine  the  particular 
grant  or  grants  Intended  to  be  attacked,  or 
the  particular  decree  or  decrees  of  confirma- 
tion undw  which  the  plaintiffs  claim  to  be 
benefldarles.  From  the  several  grants  to 
Mrs.  Gllroy,  Mrs.  Cantua,  and  Quintin  it 
must  he  presumed  that  there  was  no  such 
grant  or  confirmation  as  that  referred  to  In 
the  body  of  the  complaint— 1.  e.,  a  grant  to 
the  three  of  the  whole  rancho — and  its  sub- 
sequent confirmation  to  them.  Nor  are  any 
of  the  allegations  of  the  complaint,  other 
than  the  reference  to  the  exhibits  for  de- 
scription of  tbe  land,  pointed  dlrectiy  to  the 
grant  and  cMifirmatlon  to  Mrs.  Gllroy,  or  to' 
the  grants  to  Mrs.  Cantua  and  Quintin,  or  to 
the  confirmations  of  the  latter,  if  any.  It 
may  be  assumed,  however,  that  the  several 
grants  to  tiie  parties  named  were  the  only 
grants,  and  that  the  attack  Is  directed 
a^nst  them,  and  against  the  decree  of  con- 
firmation of  Mrs.  Gllroy's  claim,  and  tiie  de- 
crees, if  any,  confirming  the  grants  of  Quin- 
tin and  Mrs.  Cantua.  The  latter  decrees, 
with  regard  to  which  there  are  no  all^a- 
tlons,  win  be  sufficiently  represented  by  the 
decree  confirming  Mrs.  Gllroy's  claim,  to 
which,  accordingly,  our  attention  may  be 
mainly  confined.  What  is  said  about  this 
will,  however,  equally  apply  to  the  other 
confirmations,  if  there  are  such. 

As  to  the  law  governing  tbe  case,  there 
can  be  no  question.  It  is  well  setUed  that 
the  confirmation  of  a  Mexican  claim  under 
the  act  of  March  3, 1851,  operates  in  favor  of 
the  confirmee  only  and  those  claiming  under 
him,  and  thus  establishes  the  legal  tltie  In 
him  or  them.  But  "If  the  confirmee,  In  pr^ 
sentlng  his  claim,  acted  as  agent,  or  trustee, 
or  guardian,  or  In  any  other  fldudary  capac- 
ity, a  court  of  equity,  upon  a  proper  proceed- 
ing, will  compel  a  transfer  of  the  legal  titie 
to  the  principal,  cestui  que  trust,  ward,  or 
other  party  equitably  entltied  to  the  same"; 
and  "It  matters  not  whether  the  presentation 
was  made  by  the  confirmee  In  his  ownliame 
In  good  faith,  or  with  Intent  to  defraud  the 
actual  owner  oC  the  claim,  a  court  of  equity 
will  control  the  legal  title  In  his  hands  so  as  • 
to  protect  the  just  rights  of  others."  Es- 
trada V.  Murphy,  19  Cal.  272;  2  Notes  on 
Cal.  Bep.  104.  The  question  presented  Is, 
therefore,  whether  the  circumstances  alleged 
in  the  complaint  were  such  as  to  convert  Mrs. 
Gllroy  (or  other  confirmee)  Into  a  trustee  for 
ber  broths  and  sisters  of  the  land  confirm- 
ed to  ber.  This  question  we  think  must  be 
answered  In  the  negative.  Mrs.  Gllroy  was. 
It  Is  trne,  at  tbe  time  of  the  cosclllation 
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agreement,  a  tenant  tn  common  with  the  mi- 
nor heirs,  as  were  also  Mrs.  Cantua  and 
Qulntln;  but  that  agreement  or  proceeding 
did  not  make  them  trustees  of  their  co-heirs, 
but  simply  made  their  possessions  subject  to 
the  rights  of  the  latter,  as,  indeed,  they 
would  have  been  -without  the  agreement  Had 
this  relation  remained  undisturbed,  confirma- 
tion of  the  original  title  would  probably,  or, 
at  least,  poeiiibly,  have  inured  in  equity  to 
the  benefit  of  their  co-tenants;  and  this 
might  also  be  so,  had  a  new  title,  conflrma- 
tcMT  of  the  title  of  their  father,  been  issued 
to  them.  But  this  was  not  the  case.  The 
new  titles  were  to  the  grantees  Individually 
for  portions  of  the  ranch  only,  and  presum- 
ably for  quantities  deemed  to  be  Just  by  the 
governor,  and  by  the  departmental  assembly, 
which  approved  the  grants.  Similar  granta 
would  doubtless  hare  been  made  to  the  minor 
children,  upon  their  showing  the  necessary 
property  qualifications,  but  until  then  could 
not  be  made;  for  such  grants,  under  the  laws 
of  Mexico,  were  made  only  to  those  who 
could  occupy  them  effectivdy.  and  the  pre- 
sumption is  in  favor  of  the  power  of  the  gov- 
ernor and  of  the  departmental  assembly  to 
make  the  grants.  Nor  does  It  appear  they 
acted  In  any  way  irregularly  (Code  Civ.  Proc. 
{  19G3,  snbd.  15),  and  the  contrary,  especially 
in  view  of  the  confirmation  of  the  grants,  Is 
to  be  presumed.  Payne  v.  Treadwell,  16 
CaL  227;  1  Notes  on  Gal.  Rep.  784. 

Nor  can  it  be  Inferred  that  there  was  any 
fraud  Id  the  proceedings  of  the  grantees.  It 
is,  indeed,  alleged  that  they  made  sundry 
false  representations  in  writing  to  the  gov- 
ernor, referring  presumably  to  their  petition; 
but  such  allegations  as  to  the  contents  of 
a  record  are  not  very  satisfactory,  and  in  this 
case  are  nullified  by  the  fact  that  It  affirmk- 
tlvely  appears  there  was  no  such  petition 
and  DO  such  grant  as  alleged.  On  the  other 
hand,  It  Is  expressly  allied  that  the  act  of 
conciliation  was  In  fact  presented  to  the  gov- 
em(»-,  by  which  he  was  in  terms  Informed 
of  the  existence  of  other  heirs.  As  to  the 
variance,  If  any,  between  the  copy  of.  the  con- 
ciliation decree  presented  to  the  govmior  and 
the  original  It  was  entirely  immaterial.  It 
is  sufficient  that  he  knew  there  were  other 
children,— whether  male  or  female  made  no 
difference.  So,  also.  It  is  alleged,  the  concilia- 
tion proceeding  was  presented  to  the  commls- 
Blon  tnd  district  court,  which  was  thus  fully 
informed  as  to  the  facts  of  the  case,  including 
the  existence  of  other  clilldreo  of  Ygnacio 
.and  their  relations  to  the  claim.  In  fine 
there  Is  nothing  in  the  allegations  of  the  com- 
plaint to  induce  even  a  suspicion  that  the 
grant  to  Mrs.  Gllroy  (or  those  to  Qulntln  and 
Mrs.  Cantua),  or  the  confirmation  of  her 
claim,  was .  otherwise  than  right  and  Just. 
The  allegation  in  the  complaint  that  "Qulntln 
•  •  •  applied  to  the  alcalde  Judge  «  •  • 
to  have  an  order  made  permitting  him  to  have 
the  dominion,  pending  the  proceedings  lu  pro- 
bate, Of  the  entire  estate,"  etc.,  Is  contradict- 


ed by  the  act  of  conclltatlon  Itself,  from 
which  it  ai^>ears  that  the  application  to  tfie 
Judge  was  made  by  Cantua  and  Gllroy 
against  Qulntln,  who  was  thus  brought  Into 
the  proceeding  as  defendant  The  api^ica- 
tion  of  Qulntln,  referred  to  In  the  record  of 
the  proceeding,  was  not  an  application  to  tbe 
judge  f(ff  the  purpose  alleged,  but  a  petition 
to  the  governor  for  the  grant  ct  the  rancho 
to  him  on  the  ground  of  the  loss  ot  tbe  title 
papers  of  his  mother  and  father,  and  there- 
fore presumably  for  tbe  ben^t  of  binaself 
and  sisters.  What  was  the  result  of  this  pe^ 
tltlon  does  not  expressly  ai^tear;  but  from 
the  subsequent  grants  of  quantity  to  himself, 
Mrs.  Gllroy,  and  Mrs.  Contoa,  and  from  the 
rejection  of,  his  claim  to  the  part  ot  the  land 
claimed  by  Mrs.  Gllroy,  It  must  be  Inferred 
that  It  had  no  result  or.  at  least  no  result 
other  than  the  Indlrldnal  grants  to  himself 
and  two  sisters  named.  These  grants  were 
not  for  the  whole  of  the  several  tracts  re* 
ferred  to  In  the  act  of  conciliation,  and  tbus. 
In  the  aggregate  for  the  whole  ranch,  but  for 
a  league  to  each  in  the  tract  thus  allotted  to 
him  or  her,  thus  leaving  room  for  grants  f6 
the  other  children.  This  Is,  in  effect,  tbe 
explanation  give  by  Qulntln  and  the  adult 
sisters  to  the  plaintiff's  predecessors,  and 
frequently  repeated  through  the  course  of 
many  years,  and  we  see  no  reason  to  doGbt 
Its  correctness. 

This  conclusion  renders  It  unnecessary  to 
c<Hisider  other  points  In  the  case.  Tbe  Judg- 
ment  Is  affirmed. 


(US  Cat.  2S8) 
PERRY  et  si.  T.  PARROTT  et  aL   (S.  F. 
1.981.) 

(Supreme  Court  of  California.   Dec.  27.  1901.) 

PROMISSORT  NOTBS-COI^TBRAL  8BCURITT 
—EQUITABLE  TITLE-RIGHT  OP  PLBDOE&  TO 
SUB  —  MATERIAL  MEN'S  CLAIM  —  DELAY  IN 
PILING— INSOLVENCY  ACT— ATTKMPTINO  TO 
FILE  SECURED  DETBT— WAIVER  OF  SECURITY. 
1.  M.  mnde  contracts  to  do  work  on  P.'s 
honet,  none  of  which  were  recorded,  and  pur- 
chased material  from  L.  and  J.  Durins  the 
progress  of  the  work,  M.  executed  to  H.  « 
note,  and  assigned  to  him  as  security  all  money 
due  and  to  become  due  under  the  contracts. 
H.  assigned  the  securitr  to  U.,  and  transferred 
the  note  for  value  to  F.,  who  was  ignorant  of 
the  material  men's  claims  of  which  both  H. 
and  G.  were  aware.  Subsequently  M.  became 
insolvent,  and  F.  Sled  the  note  with  the  as- 
signee Id  insolvency  as  an  unsecured  claim,  and 
the  aBsignee  refused  to  allow  it,  so  that  F.  took 
nothing  from  the  aosignment.  About  lO  months 
after  completion  of  die  work  on  P.'s  house.  G. 
sued  P.  on  the  security  assigned  to  him  by  H.. 
and  the  material  men,  after  notifying  P.  of 
their  claims  for  the  first  time,  iuter^'ened.  F. 
also  Intervened,  alleging  ownership  of  the  note, 
and  that  tbe  aasignment  of  the  security  to  G. 
was  for  his  use,  and  that  G.  held  it  as  pleditee 
and  trustee,  and  was  prosecuting  tbe  action 
thereon  for  his  (F.'s)  sole  use.  HeJd,  that  P. 
was  entitled  to  the  enforcement  of  tbe  se- 
curity for  bis  benefit,  since,  if  O.  was  P.'s 
pledgee,  he  could  sue  for  F.'s  benefit  and,  H 
he  received  the  assignment  of  the  security  in- 
dependently and  in  his  own  right,  be  took  no 
title,  and  the  security  would  follow  the  note^ 
giving  Ft  tbe  euuitable  title  thereta 
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2.  The  sseigrnee  of  the  note  did  not  waive 
the  security  by  attemptiug  to  file  the  note 
with  the  assignee  in  insolTeocy,  for.  although 
InaolTent  Act  18^5,  g  48,  jjrovidea  th«t  cred- 
itors holdius  securitieB  which  are  not  sold  or 
relraB«d  and  dellrered  up  cannot  prove  any 
pirt  of  their  debts,  the  note  was  aiaaltowed, 
and  did  not  participate  in  the  assignment. 

3.  The  asBitpiee  of  the  note  had  a  right  to 
the  funds  in  litigation  auperior  to  the  claim 
of  the  material  men  who  bad  failed  to  file  thrar 
claims  within  S5  days,  and  as  to  frhom  the 
awignee  was  an  innocent  pnrdiaser  of  the  note 
withoat  notice. 

Department  2.  Appeal  from  Bupertor  court, 
city  and  coonty  ot  San  Fiandaco;  J.  M.  Sea- 
well,  Judge. 

Aetfon  by  George  O.  Perry,  F.  H.  Pitman 
tDtwenlng  as  plaintiff,  against  A.  N.  Par- 
rott,  others  intervening  as  defendants.  From 
a  Judgment  In  favor  ot  defendanta,  plaintiffs 
anieaL  Beveised. 

G.  B.  Lnkena  and  J.  A.  Wright,  for  appel- 
lants. D.  H.  Wblttemcwe,  Peri  B.  Allen,  W. 
H.  Fowler,  and  Duncan  Hayne,  for  respond- 
ents. 

HENSHAW,  J.  This  appeal  Is  from  the 
judgment,  the  contention  of  appellants  being 
that  upon  the  findings  they  were  entitled  to 
the  relief  which  tbey  asked.  The  evidence 
not  being  before  us,  the  history  ot  the  trana- 
actiims  between  these  parties  is  to  be  de- 
rived from  the  admissions  of  the  pleadings 
and  the  findings  of  the  conrt.  In  chnmolog- 
Ical  order  tbey  are  as  fi^ows:  The  San 
Francisco  Fnmitare  Manufacturing  Compa- 
ny, a  corporation,  was  under  contracts  with 
defendant  ICrs.  Abby  M.  Parrott  to  do  cer- 
taln  mak  upon  her  building  In  San  Francl»- 
co  known  as  the  "Parrott  Building,"  and 
none  of  the  contracts  were  recorded.  The 
voA  done  under  the  contracts  amounted  to 
^223.08,  and  the  work  was  completed  at  a 
time  about  the  middle  of  September,  1896. 
In  the  performaace  of  its  contracts  the  San 
Frendsco  Furniture  Company  purchased  ma- 
terial and  became  Indebted  to  certain  other 
persons  and  firms,  some  of  whom  have  be- 
come interveners  and  claimants  In  this  ac- 
tloo.  About  the  26th  of  Angast,  la&Q,  and 
daring  the  progress  of  the  wtvk  upon  these 
MDtractB,  the  furniture  company,  needing 
■Qoney,  borrowed  from  John  C.  Hughes,  one 
Df  Its  directors,  the  sum  of  91,400.  The  debt 
vas  evidenced  by  the  note  of  the  corporation 
'or  n.400.  To  secure  the  payment  of  the 
'X'te,  the  corporation  at  the  same  time,  and 
u  psrt  of  the  transaction,  executed  and  d&- 
Uvered  to  Hughes  an  aaslgnment  of  the  mon- 
ths due  or  to  fall  due  to  It  from  Mrs.  Par- 
Dtt  upon  account  of  the  contracts.  In  Sep- 
tMDber,  1806,  Hughes  served  due  notice  of 
tile  assignment  upon  Mrs.  Parrott  Upon 
»th  of  October,  1800,  the  San  Francisco 
I'umlture  Company  was  adjudged  an  insol- 
Tent  debtor,  and  on  the  23d  of  October.  1806, 
John  C.  Hughes,  above  mentioned,  was  elect- 
ed asBignee  In  Insolvency.  On  the  14th  of 
I*««nber,  1806,  Hughes  transferred  to 
^«»te  0.  Perry,  plaintiff  herein,  the  claim 
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of  the  San  Francisco  Furniture  Manufactur- 
ing Company  against  Mrs.  Parrott,  which 
had  been  assigned  to  him  by  the  corpora- 
tion on  the  2Gth  of  August,  as  collateral  se- 
curity for  the  ?1,400  promissory  note.  At  all 
times  Hughes  and  Perry  had  knowledge  of 
the  sums  due  and  unpaid  from  the  manufac- 
turing company  to  the  material  men.  On  or 
before  January  20,  1807,  Hughes,  for  value, 
sold  and  delivered  the  $1,400  promissory  note 
of  the  San  Francisco  Furniture  Manufactur- 
ing Company  to  F.  H.  Pitman,  Intervener 
and  appellant  herein.  On  the  20th  of  Janu- 
ary, Pitman  executed  and  presented  to 
Hughes,  then  assignee  In  insolvency,  a  for- 
mal claim  of  debt  without  security,  in  which 
was  set  forth  that  the  said  Pitman  "has  not, 
nor  has  any  person  by  his  order,  or  to  his 
knowledge  or  belief,  for  his  use,  had  or  re- 
ceived any  manner  of  satisfaction  or  secu- 
rity whatsoever."  Hughes  rejected  this 
claim,  and*  filed  It  in  his  schedule  of  claims 
presented,  with  the  statement  as  follows: 
"This  claim  Is  for  gold  coin  loaned  by  John 
C.  Hughes  to  said  Insolvent  for  the  purpose 
of  paying  laborers'  wages  on  or  about  the 
14th  day  of  August,  1806.  To  secure  this 
claim  an  agreement  was  made  by  said  insol- 
vent with  said  Hughes.  •  •  •  Said  claim 
was  further  secured  by  an  assignment  to  said 
Hughes  of  all  moneys  owing  said  insolvent 
by  Mrs.  A.  M.  Parrott  Subsequent  to  the 
loan  of  said  money,  said  Hughes,  for  full 
value  paid  him  by  said  Wilson  and  GasklU, 
made  an  assignment  of  said  Indebtedness  tor 
$1,400,  together  with  all  security  which  he 

held  therefor,  to  one   ,  who,  as  said 

Hughes  is  informed,  holds  said  mortgage  In 
trust  fOT  said  W.  I.  Wilson  and  H.  D.  Gas- 
kllL  Said  assignee  knows  no  reason  why 
said  claim  Is  not  a  Just  clainu  but  states 
that  he  has  been  requested  by  the  president 
of  said  Insolvent  corftoratlon  also  not  to  ap- 
prove said  claim  by  certain  of  the  creditors, 
and  on  that  ground  only  said  assignee  does 
not  approve  the  same."  In  Aiu-il.  1807. 
Hughes  resigned  as  assignee,  and  George  T. 
Oaden  was  appointed  in  his  place.  On  the 
7th  of  July,  1897,  plaintiff  Perry  commenced 
this  action  against  the  defendant  Mrs.  Paiv 
rott  to  recover  the  amount  due  from  her  for 
the  work  done  by  the  furniture  company,  bas- 
ing his  right  of  action  upon  the  assignment 
by  the  company  to  Hughes  and  the  assign- 
ment from  Hughes  to  him,  and  alleging  that 
he  was  the  owner  and  boldear  of  the  demand. 
The  defendant  Mrs.  Parrott's  attitude  In  the  ■ 
litigation  may  be  at  once  stated  and  disposed 
of.  The  amount  of  money  due  from  her  is 
dot  In  dispute.  She  seeks  merely  the  guid- 
ance of  the  court  to  aid  hec  In  paying  It  to 
the  parties  to  whom  it  Is  Justly  due,  and  Is, 
so  far  as  these  controversies  are  concerned, 
under  the  stipulation  of  the  parties,  a  mere 
stakeholder  of  the  funds.  Twenty  days  after 
Perry  commenced  his  action  against  Mrs. 
Parrott  and  over  ten  months  after  all  work 
upon  the  con  tracts  was  >  combed,  the  Hum- 
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boldt  Lomber  Mill  Company,  Intervener  here- 
in, served  written  notice  upbn  Mrs.  Parrott, 
alleging  that  It  had  furnished  material  to  the 
manufacturing  furniture  company  In  fulflll- 
ment  of  Its  contracts,  and  requested  her  to 
withhold  sufQcient  money  to  pay  Its  claim; 
and  six  days  later  Harris  &  Jones  served  a 
similar  notice.  Thereafter  these  material 
men  filed  their  complaints  in  Intervention, 
praying  judgment  against  the  funds  In  the 
hands  of  Mrs.  Parrott,  respectively,  for  the 
amounts  of  their  claims.  Gaden,  the  as- 
signee, likewise  intervened,  alleging  that  the 
assignment  made  by  the  San  Francisco  Fur- 
niture Company  to  Hughes  was  without  au- 
thority, and  prayed  that  Perry  talte  nothing, 
and  that  the  funds  due  from  Mrs.  Parrott  be 
recovered  by  him  as  assignee.  On  January 
2,  1898,  Intervener  Pitman,  by  leave  of  court, 
filed  his  complaint  in  intervention.  Pitman 
set  up  the  making  of  the  promissory  note  by 
the  Insolvent  corjKiratlon  to  Hughes,  and 
transfer  to  him  for  value;  and  fnrther  al- 
leged that  Hughes  "duly  assigned  In  writing 
to  George  O.  Perry,  plaintiff  In  this  action, 
all  his  right,  title,  and  Interest  In  the  said 
security  for  the  said  promissory  note,  and 
that  at  the  time  when  this  Intervener  so  as 
aforesaid  filed  his  claim  lu  Insolvency  against 
the  said  corporation  the  said  George  O.  Perry 
held  and  owned  the  security  aforesaid  for 
this  intervener's  use  and  behoof,  and  com- 
menced, prosecuted,  and  Is  prosecuting  this 
action  for  the  use,  benefit,  and  behoof  of  this 
Intervener,  and  in  order  to  apply  the  proceeds 
toward  the  payment  of  the  said  promissory 
note  according  to  the  Intent  and  purpose  for 
which  the  said  pledge  or  security  was  given 
as  aforesaid."  He  then  set  up  the  fact  that 
his  claim  presented  to  the  assignee  had  not 
been  allowed;  that  he  had  taken  no  part  In 
the  Insolvency  proceedings,  either  In  the  elec- 
tion of  the  assignee  or  In  the  sharing  of  divi- 
dends. He  asked  that  Perry  recover  upon 
his  complaint  warranting  that  the  amount  of 
the  recovery  should  be  applied  to  the  pay- 
ment of  the  promissory  note,  and  that,  if 
more  was  recovered  than  sufficient  to  extin- 
guish that  obligation,  the  rest  should  be  paid 
to  the  maker  of  the  note,  or  to  its  legal  rep- 
resentative. The  defendant  and  Interveners 
made  denial  of  these  allegations,  but,  so  far 
as  the  record  discloses,  the  plaintiff  Perry 
made  no  answer  thereto. 

Upon  this  condition  of  the  pleadings  trial 
was  had,  and  as  to  the  standing  of  these  ap- 
pellants the  court  found  as  foUowa:  "That 
said  Pitman,  Intervener  herein.  Is  still  the 
owner  and  holder  of  said  note,  and  does  not 
ask  or  claim-  anything  from  the  defendafit 
Parrott  "under  or  upon  the  same,  nor  any- 
thing out  of  the  said  funds  In  her  hands  as 
aforesaid.  That  the  plaintiff  Perry  is  stlH 
the  holder  of  the  said  written  aselgnmoit 
hereinabove  set  forth,  and  made  to  the  said 
Hughes  tndlvldnally  by  the  said  corporation 
contractor  as  aforesaid,  and  which  was  th^^ 
after   transferred   and   aligned   by  said 


Hughes  to  this  plaintiff  Perry,  but  said  prom- 
iasory  note  to  secure  which  said  written  as- 
8lgnm«it  was  given  by  said  corporation  con- 
tractor to  said  Hughes  has  never  been  either 
sold,  transferred,  set  over,  or  assigned  to  said 
Perry  by  the  said  Hughes  «  by  said  Pitman, 
and  Is  still  owned,  held,  and  controlled  by 
jhd  Pitman,  and  is  the  promissory  note 
I)rov<Ki  by  the  said  Pitman  in  the  said  matter 
of  the  Insolvency  of  the  said  corporation  con- 
tractor." From  these  findings  It  deduced  the 
following  conclusions  of  law:  "(1)  That  the 
plaintiff  Perry  Is  not  entitled  to  recover  any- 
thing by  his  said  action,  eith^  from  the  de- 
fendant Parrott  Individually  or  out  of  the 
said  moneys  In  her  hands,  and  that  the  de- 
fendant Parrott  is  entltied  to  judgment 
against  said  plaintiff  for  her  costs.  (2)  l^at 
the  intervener  Pitman  does  not  ask  and  Is 
not  entltied  to  any  judgment  either  against 
the  defendant  Parrott,  or  against  the  said 
moneys  In  her  hands,  or  against  the  other 
Intervwiers  herein,  or  any  of  them,  or  for 
costs  from  any  one."  It  decrees  that  the 
material  men  must  first  be  paid,  and,  if  there 
was  any  balance  left  of  the  fund.  It  must 
go  to  the  assignee  In  Insolvency. 

Iliere  Is  an  absence  of  findings  upon  the 
essential  averments  In  the  Pitman  complaint 
to  the  effect  that  the  assignment  of  the  se- 
curity to  Perry  was  for  the  use  and  benefit 
of  Pitman;  that  Perry  la  the  holder  <rf  the 
security  as  pledgee  and  trustee,  and  Is  prose- 
cuting the  action  to  recover  u^on  the  se- 
curity for  the  sole  use  and  boi^t  of  the 
holder  of  the  principal  debt  Not  having  the 
evidence  before  us,  the  absence  of  findings 
upon  these  Important  questions  makes  it  im- 
possible to  discover  the  actual  nature  of  tbe 
transactions  between  these  parties;  but  It  Is 
apparent  from  the  findings  of  the  court  and 
Its  conclusions  of  law  therefrom,  and  from 
the  argument  In  the  briefs  of  respondents, 
that  the  determination  was  that  Perry  took 
nothing  by  the  asslgnm^it  because  the  se- 
curity was  but  collateral  and  Incident  to  the 
principal  debt  ownership  of  which  has  pass- 
ed to  another;  that  Perry  was  regarded,  not 
as  the  owner  of  the  security  In  bis  own  right 
but,  as  the  court  phrases  It  "was  merely  the 
bolder  of  said  written  assignment"  As  the 
assignment  was  but  an  Incident  to  the  prin- 
cipal debt  evidenced  by  the  promissory  note, 
title  to  which  was,  and  was  found  to  be,  in 
Pitman,  It  Is  undoubtedly  true  that  one  who 
pretends  to  take  Independently  and  In  his 
own  right,  and  not  as  pledge  holder  tor  an- 
other, security  given  as  collateral  to  the  prin- 
cipal Indebtedness,  acquires  no  right  to  en- 
force this  secondary  and  collateral  obligation; 
but  upon  the  other  hand.  It  Is  quite  permissi- 
ble to  place  the  legal  title  to  such  collateral 
securities  In  the  hands  of  a  pledgee  agreed 
upon  by  the  parties.  That  pledgee  would 
become  a  trustee  for  the  owner  of  the  prin- 
cipal debt  with  the  right  and  duty  to  en- 
force the  collateral  obligation  for  the  benefit 
of  bis  principal,  according  to  Its  terms  and 
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tcDCHT.  As  between  Perry  and  Pitman*  there- 
fore (Pitman  being  found  by  the  court  to 
bare  paid  full  ralue  for  the  promissory  note 
and  to  be  the  owner  of  It),  either  Perry  took 
legal  title  to  the  security  as  pledge  holder 
and  trustee  for  Pitman,— which  Is  the  allega- 
tion of  Pitman's  complaint,— or 'Perry  took 
no  title  whatsoever.  If  the  first  be  the  fact, 
thai  there  Is  an  abeence  of  finding  upon  It. 
If  the  second  be  the  fact,  and  the  legal  title 
did  not  Teat  In  Perry,  then  by  equitable  as- 
Blgnment  assuredly  Pitman  was  entitled  to 
the  benefit  of  the  security.  The  view  of  re- 
spoudmts  Is  (quoting  from  their  brief) : 
"Perry  took  nothing.  The  assignment  to  him 
was  a  nullity.  .He  did  not  get  the  l^al  title 
even,"— citing  Polhemus  t.  Trainer,  30  Cal. 
686.  Accepting  this  view,  It  must  stlH  result 
under  the  finding  that  Pitman  Is  the  owner 
and  boldCT  of  the  promissory  note  for  value, 
that  he  is  by  equitable  assignment  likewise 
the  owner  of  the  security.  Nor  Is  It  accurate 
to  say,  as  do  reqtondents,  "Pitman  does  not 
even  pose  as  the  owner  of  the  claim  against 
Mrs.  Parrott"  Pitman  distinctly  avers  that 
he  Is  the  equitable  owner  of  It,  entitled  to  the 
(rolts  of  the  litigation,  and  ftsks  merely  that 
the  moneys  In  being  paid  to  his  trustee.  Per- 
ry, be  at  the  same  time  applied  to  the  ez- 
thtgnishment  of  his  debt  So,  If  It  be  that 
Feity  did  not  even  take  the  legal  title,  no 
reason  can  be  discerned  why  Pitman  should 
not  have  been  awarded  directly  the  rell^ 
which  he  sought  Indirectly;  or.  In  otho* 
wonts,  why  the  eoort  did -not  decree  Pitman 
to  be  the  equitable  owner  of  the  assignment, 
and  order  go  much  of  the  funds  as  might  be 
necessary  to  be  x«ld  over  In  extinguishment 
of  bis  debt.  Nor  can  It  be  p^'celved  why 
Pitman  should  be  deemed  to  have  forfeited 
his  right  to  enforee  this  security  because  of 
the  single  fact  that  he  presented  to  the  as- 
signee in  insolvency  a  verified  claim,  stating' 
that  the  debt  due  him  from  the  corporation 
insolvent  and  evidenced  by  Its  promissory 
note,  was  wbidly  unsecured.  Why  he  did 
this  we  are,  of  course,  unadvised.  But  tiie 
claim  was  rejected  by  the  assignee  In  In- 
w^vency,  and  Pitman  never  took  part  In  ai^ 
of  the  insolvCTcy  proceedings,  nor  was  the 
poflltloo  of  any  p^on  affected  or  changed 
to  his  injury  or  detriment  by  reasoD  of  the 
filing  of  the  rejected  claim.  SectKm  48  ot 
tite  fam^oit  act  of  1886  provides:  "When 
I  credltM'  has  a  mortgage  or  jrfedge  ot  real  or 
persfHial  property  of  the  debtor,  or  a  lien 
ibereon  for  securing  the  payment  of  a  debt 
owing  to  him  from  the  debtw,  be  shall  be 
admitted  as  a  creditor  only  for  the  balance 
of  the  debt,  after  deducting  the  value  of  such 
proper^;  •  *  •  but  the  creditor  may  re- 
lease or  convey  bis  claim  to  the  assignee  and 
be  admitted  to  prove  bis  wh<de  debt.  •  •  • 
If  the  property  Is  not  sold  or  released  and 
<idivered  np,  or  Its  value  fixed,  the  credtbH- 
shall  not  be  allowed  to  prove  any  part  of 
Ills  debt."  Nothing  ctmtemplated  by  this 
■Kctloa  did  PiUnon  do>  and  the  assignee  In 


InsolvMcy,  knowing  of  the  security,  was 
therefore  Justified  In  rejecting  the  claim.  If 
Pitman's  mistaken  or  false  claim  had  been 
allowed,  and  he  had  taken  part  in  the  ikh)- 
ceedlngs  In  Insolvency,  doubtless  he  would 
have  been  held  to  have  waived  his  security; 
but  such  was  not  the  case,  and^  his  claim 
having  been  rejected,  no  person  having  suf- 
fered detriment  or  loss  by  Its  filing,  we  ex- 
perience difficulty  In  seeing  how  It  can  be 
said  that  be  has  abandoned  his  right  to  en- 
force the  security  for  his  debt  which  at  the 
0ne  he  presented  his  claim,  for  aught  that 
appears,  he  may  not  have  known  of,  and 
may  afterwards  have  discovered. 

Having  thus  reached  the  conclusion  that, 
so  far  as  the  findings  disclose.  Pitman  ap- 
pears to  have  been  at  least  the  equitable 
owner  of  the  security,  and  entitled,  there- 
fore, to  its  enforcement,  we  are  brought  to 
consider  whethw  his  claim  upon  the  fund  is 
superior  or  subordinate  to  the  claims  of  the 
material  men  and  the  interveners  the  Hum- 
boldt Lumber  Mill  Company  and  Harris  and 
Jones.  The  findings  In  this  regard  disclose 
that  the  promissory  note  was  given  and  the 
assignment  of  security  made  during  the  - 
progress  of  the  work.  Hughes  and  Perry, 
It  is  found,  had  knowledge  of  the  claims  of  ■ 
the  material  men  against  the  furniture  com- 
pany. There  is  no  showing  that  Pitman  had 
any  such  notice  or  knowledge,  and.  for  all 
that  appears,  he  was  a  purchaser  for  valne 
and  without  notice.  The  contracts  were  nev- 
er recorded,  and  the  work  was  completed 
about  the  middle  of  September,  In  ISdG. 
These  material  men  filed  no  notice  until 
months  after  the  completion  of  the  work  and 
some  days  after  the  commencement  of  this 
action.  Pitman  bought  the  promissory  note 
in  January,  1897,  more  than  35  days  after 
the  completion  of  the  work,  and,  as  has  been 
said,  so  far  as  appears,  bought  It  innocent- 
ly, without  the  slightest  knowledge  of  the 
claims  of  the  material  men.  Under  this 
state  of  facts,  then,  this  case  Is  the  parallel 
of  Bank  v.  Perrls,  107  Cal.  &5.  40  Pac.  46. 
Conceding  the  view  that  the  poyee  of  the 
promissory  note,  In  taking  the  assignment 
before  the  completion  of  the  work,  stood, 
as  to  the  material  men,  In  no  better  position 
than  the  California  Furniture  Company  It- 
self would  have  stood,  that  condition  of  af- 
fairs obtained  only  until  after  the  expiration 
of  36  days  from  the  completion  of  the  work, 
when  the  note  had  passed  Into  the  ttands 
of  an  Innocent  purchaser.  So  'that  Pitman's 
<dalm  as  an  Innocent  purchaser,  without  no- 
tice, after  the  expiration  of  36  days  from. the 
completion  of  the  work,  Is  superior  to  that 
of  the  matwlal  mep,  whose  first  demand 
upon  the  fund  was  made  long  afta  he  had 
become  the  owner  ot  the  security. 

For  the  foregoing  reasons,  the  Judgment 
Is  reversed,  and  the  cause  remanded. 

We  concor:  McFABI^D,  J.;  TBMPLE. 

J. 
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liSOPLE  T.  HOWARD.    (Cr.  763.) 
(Supreme  Court  of  California.  Dec  30.  1901.) 

CRIMINAL  LAW— FALSB  PRBTBN8E3-^TTE!HPT 
TO  OBTAIN  HONEY— BOUNTIES— ORDINANCE 
—EFFECT  OF  INVAUDITY— INSTRUCTIONS- 
EVIDENCE— ADMI S8 1 BI L I TY. 

1.  Fen.  Code,  i  SS2,  provides  that  every  per- 
son who  knowinKlr  by  false  preteuaes  d^auds 
auj  other  person  of  nioiiey  or  property  is  pun- 
ishable, etc.  Section  601  declares  that  every 
person  who  atteoipta  to  commit  a  crime,  but 
fails,  is  punisbable,  etc.  Defendant  presented 
a  claim  to  a  county  board  for  a  botm^  offere^ 
for  BQuirrels  killed  vrithiu  the  coanty,  thr 
squirrels  being  brought  from  another  couuty. 
Held  that,  though  the  bounty  ordinance  was  il- 
legal, and  such  invalidity  was  discovered  in 
time  to  prevent  the  payment  of  the  bounty)  de- 
fendant might  be  convicted  of  attempting  to 
obtain  money  under  false  pretenses. 

2.  Au  instruction,  in  a  prosecution  for  at- 
tempting to  obtain  money  under  false  pre- 
tenses, that  there  is  nothing  in  the  nature  of 
circumstantial  evidence  that  renders  it  any 
less  reliable  than  the  other  class  of  evidence, 
and  that  a  man  may  as  weil  swear  falsely  to 
an  abeolnte  knowledge  of  the  facts,  as  to  a 
number  of  facts,  from  which,  if  true,  the  facts 
on  which  guilt  or  Innocence  depends  must  in- 
evitably follow,  ia  not  erroneous  as  Invading 
the  province  of  the  jury. 

3.  Pen.  Code,  S  1110,  provides  that  on  a  trial 
for  obtaining  mon^  by  false  VH^tenses  defend- 
ant cannot  be  convicted  if  the  false  pretense 
was  expressed  in  language  unaccompanied  by 
a  false  token  or  writing,  unless  the  pretense 
be  proven  by  two  witnesses,  or  one  witness 
and  corroborating  circumstances.  Section  1111 
declares  that  a  conviction  cannot  be  had  on  the 
testimony  of  an  accomplice,  unless  he  is  cor- 
roborated by  evidence  tending  to  connect  de- 
fendant with  the  offense,  and  that  the  cor- 
roboration is  not  aufflcient  if  it  merely  shows 
the  commission  of  the  offense,  or  the  circum- 
stances thereof.  On  trial  for  attempting  to  ob- 
tain money  under  false  pretenses 'the  court 
instructed  that,  while  the  testimony  of  an  ac- 
complice is  admissible,  it  alone  Is  not  sufficient 
to  warrant  a  conviction,  but  if  it  is  corroborat- 
ed by  any  other  witness,  or  by  the  facts  provM 
as  required  by  section  1111  of  the  Penal  Code, 
the  jury  are  warranted  in  returning  a  verdict 
of  guilty.  Held  not  erroneous,  as  failure  to  in- 
struct that  the  corroborating  evidence  must 
tend  to  connect  defendant  with  the  offense. 

4.  In  a  prosecution  for  attempting  to  obtain 
a  bounty  on  squirrels  by  having  certain  parties 
present  the  squirrel  tails  to  the  board  of  su- 
pervisors, and  fraudulently  pretend  that  the 
squirrels  were  killed  in  the  county,  the  admis- 
sion of  testimony  as  to  conversations  between 
defendant  and  bis  accompUcea,  after  the  claim 
for  bounty  had  been  filed,  relating  to  filing 
more  tails  at  a  future  time,  and  also  of  a 
sack  containing  squirrel  tails,  found  on  the 
premises  of  an  accomplice  after  the  commission 
of  the  offense,  was  not  erroneous. 

Commissioners*  decision.  Department  1. 
Appeal  from  superior  court,  Tulare  coun^; 
W.  B.  Wallace,  Judge. 

John  A.  Howard  was  convicted  of  attempt- 
ing to  obtain  money  under  false  pretensei; 
and  he  appeals.  Affirmed. 

D.  B.  Perkins  and  J.  S.  Clack,  for  appel- 
lant Tlrey  D.  Ford,  Atty.  Gen.,  and  a  N. 
Post,  Asst.  Atty.  Gen.,  for  the  Peo^e, 

CHIPMAN,  O.  Defendant  was  wmvlcted 
of  the  crime  of  attempting  to  obtain  money 
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under  false  pretenses.  He  appeals  from  the 
Judgment  and  from  the  order  denying  bis  mo- 
tion for  a  new  trial. 

In  January.  1890,  the  board  of  snpervisora 
of  Tulare  county  passed  Ordinance  €7,  offer- 
ing a  boonty  of  three  cents  for  any  squirrel 
killed  or  destroyed  within  that  county.  The 
ordinance  required  the  claims  to  be  supported 
by  affidavit  of  certain  facts,  and  also  provided 
how  and  wben  the  claims  should  be  paid. 
The  affidavit  was  to  be  acc(Hnpanled  by  the 
tails  of  the  squirrels  claimed  to  have  been 
killed.  It  Is  conceded  that  the  ordinance  was 
Invalid  by  reason  of  some  necessary  formali- 
ty in  Its  passage  being  omitted.  Briefly,  the 
Information  charged  defendant  with  having 
brought  into  Tulare  county  from  without  that 
county  a  large  number  of  squirrel  tails,  taken 
from  sqnlrrels  elsewhere  killed,  and  falsely 
representing  the  animals  to  have  been  killed 
In  Tulare  county,  and  that  defendant  attempt- 
ed to  effect  his  purpose  by  procuring  one 
Clarkson,  a  resident  of  that  county,  to  make 
the  necessary  affidavit,  present  the  dalms, 
collect  the  money,  and  divide  with  defendant. 
It  Is  alleged  In  the  lnf(H*matIon  and  appears 
by  the  evidence  that  from  and  after  February 
1,  ISBO,  claims  were  allowed  and  paid,  the 
board  of  supervisors  supposing  the  ordinance 
to  be  valid,  and  so  contlnned  to  be  allowed 
and  paid  np  to  the  time  Clarkson  presented 
the  claim  In  question,  and  tbe  fact  that  such 
claims  were  being  allowed  and  paid  was 
known  to  defendant  and  Claricson.  dark- 
son's  claim  wa^  allowed,  and  a  warrant  was 
ordered  by  the  board  and  was  drawn  by  tbe 
auditor,  and  Clarkson  endeavored  to  obtain 
the  warrant.  The  evidence  tended  to  show 
that  defendant  brought  about  12,000  squirrel 
tails  from  Alameda  county  to  Vlsalla  with 
the  intention  of  getting  the  bounty  offered  by 
Tulare  county;  that  the  squirrels  from  ^vhlcta 
they  were'  taken  were  not  killed  In  Tulare 
county,  and  that  defendant,  the  better  to 
conceal  the  crime,  and  his  own  connection 
with  it,  procured  Clarkson,  who  had  been  en- 
gaged In  killing  squirrels  In  Tulare  county,  to 
make  up  and  present  a  claim  for  part  of  the 
animals,  and  to  flud  some  person  or  persons 
to  present  claims  for  the  balance. 

1.  The  point  chiefly  relifA  on  by  def^daut 
Is  that  the  crime  was  not  made  out,  because 
the  ordhiance  was  Invalid.  It  is  ui^^  that 
the  (^cers  are  charged  with  knowledge  of  the 
law;  that  on  its  face  tbe  claim  showed  It  to 
be  Illegal  and  Its  payment  not  warranted  by 
law,  and  therefore  no  pretense  or  r^resCTta- 
tion  could  be  made  to  the  board  which  could 
be  the  basis  of  a  claim;  that  the  false  pre> 
tenses  Intended  by  the  statute  are  such  as  as- 
sert tbe  «l8tonce  of  some  fact  calculated  to 
Impose  upon  a  man  of  ordinary  caution,  and 
which  create  the  credit  given  the  accused; 
that.  It  being  tbe  duty  of  the  board  to  reject 
all  Illegal  claims,  no  crime  can  be  predicated 
of  pretenses  which  could  by  no  possibility 
create  a  credit;  that  as  the  claims  showed 
on  their  face  that  they  were  not  entitled  to 
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lUowuice,  tt  must  be  aBsnmed  tbe  oBkcen 
noold  do  their  Antj,  and  reject  them;  and 
benee  tbcre  conld  tte  no  crime,  becanae  no  one 
could  be  Injured  or  deceived.  Sections  72, 
53%  and  0p4  of  the  Penal  Code  are  brought 
tnto  the  dtecoBsion.  Sectlm  72  declares:  **£}y- 
«7  peison  who,  with  Intent  to  defraud,  pre- 
amts  for  allowance  •  •  •  to  any  •  •  • 
connty  board,  or  officer,  antfaOTlzed  to  al- 
low or  pay  the  same  If  g«ralne,  any  false 
•  •  •  dalm,  •  •  •  Is  guUty  of  a  fel- 
ony." The  ordinance  being  void,  and  the 
board,  therefore,  not  being  authorized  to  al- 
low tbe  claim,  this  section  does  not  ap- 
ply. Section  532  declares:  "Every  person 
who  knowingly,  •  •  •  by  false  •  •  • 
rqireaeDtatlons  cw  pretdues^  defrauds  any 
other  person  of  money  or  property,  •  *  • 
and  by  thus  imposing  upon  any  person  ob- 
talQB  credit,  and  thereby  fraudulently  gets 
Into  possession  of  money  or  property,  is  pun^ 
liable,"  etc.  Section  064  detdares:  "Er- 
ery  person  who  attempts  to  commit  a  crime, 
hot  falls,  CT  Is  prevented  or  Intercepted  in 
the  perpetration  thereof,  Is  punishable,"  etc. 
Defendant  takes  tbe  position  that  neither 
of  tbese  last  two  sections  reaches  the  case, 
for  tbe  reason  that,  whether  or  not  he  suc- 
ceeded in  collecting  the  claim,  he  could  not 
be  pimisbed,  because  the  board  bad  no  au- 
thority to  allow  it.  He  puts  an  Illustration 
thus:  Suppose  defendant  had  made  a  claim 
tor  killing  cattle,  and  had  presented  tbeir 
talis  as  evidence,  could  It  be  said  he  was 
«eeklQg  to  obtain  money  by  false  pretenses, 
when  tbe  board  would  at  once  perceive  tbe 
absurdity  of  the  claim  and  reject  It?  The  11- 
hutratlon  does  not  meet  this  case.  The  board 
had  tiie  power  to  offer  and  pay  the  bounty 
b;  ordinance  legally  adopted,  the  purpose  be- 
ing to  rid  the  county  of  a  destructive  pest 
The  ordinance  was  iMlleved  to  be  valid,  and 
daims  were  then  being  paid  imder  It.  Tliat 
tbe  board  failed  to  observe  the  formalities 
necessary  to  a  valid  exercise  of  the  power 
does  not  relieve  defendant  from  tbe  criminal 
intent  In  seeking  to  take  advantage  of  the  In- 
TaUd  ordinance.  The  same  presnmptlon  of 
knowledge  of  the  law  which  be  seeks  to  place 
npoa  tbe  board  attaches  also  to  him,  and  be 
mnst  be  presumed  to  have  known  that  he  was 
attemptliig  to  obtain  money  from  the  county 
to  which  the  law  gave  him  no  right  But 
this  was  not  the  crime  with  which  he  was 
charged  and  of  which  he  was  found  guilty. 
His  crime  was  in  falsely  and  fraudulently 
proenring  Oarkson  to  represent  that  he  had 
killed  the  squirrels  In  Tulare  county,  believ- 
ing that  the  supervisors  would  allow  his 
claim '  if  he  succeeded  In  deceiving  them, 
knowli^  at  the  time  that  they  would  not  do 
M  if  be  told  the  truth  as  to  where  the  squir- 
rels were  killed.  OInrkson  had  collected 
claims  under  tbe  crdinnnee  for  killing  squir- 
rela  hi  Tulare  county,  and,  although  the  board 
raceeded  Its  authority  In  allowing  them, 
ClarkEon  was  Innocent  of  criminal  intent, 
^ce  he  made  no  -false  representations. 


When,  however,  he  attempted  on  his  own  and 
on  defendant's  behalf  to  obtain  money  from 
the  county  by  false  and  fraudulent  pretenses, 
with  bntMit  to  defraud  the  county,  believing 
that  bis  claim  woqld  be  paid,  he  and  defend- 
ant were  both  guilty  under  section  661,  al- 
though they  failed  In  their  attempt  and  tbey 
would  have  been  guilty  under  section  532  if 
they  had  succeeded.  In  this  latter  case  each 
of  them  would  clearly  come  within  tbe  stat- 
ute as  a  "person  who  knowingly  •  •  • 
by  false  *  *  *  representations  or  pre- 
tenses, defranda*  any  other  person  of  money 
or  pn^rty,  *  «  *  and  by  tbos  imposing 
upon  any  person  obtains  credit,  and  thereby 
frandulently  gets  into  possession  of  money  or 
prop^y."  By  attempting  to  violate  section 
532  defendant  brought  himself  within  section 
6tt4.  The  supervisors  were  deceived,  as  la 
evidenced  by  the  fact  that  they  allowed  the 
claim  and  ordered  a  warrant  drawn  for  it 
That  tbe  ordinance  was  found  to  be  111^1 
In  time  to  prevent  the  ccmsummatlon  of  the 
crime  intended  is  Immaterial,  since  there  waa 
In  fact  another  crime' committed.  Defendant 
might  be  convicted  of  the  lesser  otteaae.  Peo* 
pie  V.  Defoor,  100  Cal.  153,  M  Pac.  W2;  Pen. 
Code,  f  1158.  In  Com.  v.  O'Brien.  172  Mass. 
248,  52  N.  E.  77,  defendant  agreed  to  convey 
to  one  Keams  certain  shares  In  a  corpora- 
tion for  $2,000.  Tbe  indictment  charged  that 
defendant  falsely  represented  that  he  owned 
the  shares.  The  court  said:  "The  next  ob- 
jection Is  that  the  agreemoit  set  forth  con- 
tained an  Illegal  understanding  to  vote  with 
Keams  to  emidoy  Keams  as  agent  of  the 
company,  and  that  this  takes  away  the  crim- 
inal character  of  tbe  fraud,  as  the  money  was 
parted  with  for  an  unlawful  purpose.  If  we 
assume  that  the  promise  was  not  merely  not 
enfM-ceable,  but  Illegal,  •  •  *  the  quea- 
tlMi  remains  whether  the  condlnslw  follows. 
As  is  pointed  out  by  Peckbam,  X,  In  his  dis- 
sent [McCord  V.  People,  46  N.  T,  470],  tbe 
criminal  law  has  a  public  end  In  view,  name- 
ly, to  deter  people  from  swindling.  With  the 
greatest  respect  for  tbe  New  ToiIe  and  Wis- 
consin courts  [referring  to  Stete  v.  Crowley, 
41  Wis.  271,  22  Am.  Rep.  719),  we  think  tills 
end  is  more  efTectaally  reached  If  we  do  not 
read  Into  the  absolute  words  of  the  stetnte  an 
Implied  exception  whldi  allows  a  knave  to 
cheat  any  one  oot  of  his  money  If  the  knave 
can  succeed  in  persuading  his  victim  Into  a 
scheme  which  has  any  technical  elements  of 
illegality  tn  the  victim's  side.  The  question 
of  allowing  the  latter  a  personal  remedy  Is 
essentially  different"  People  t.  Martin,  102 
Cal.  558,  30  Pac.  952.  Appellant  contends— as 
bis  position  logically  compels  him  to  do- 
that  had  he  succeeded  In  collecting  the  mon- 
ey, the  case  would  not  have  been  within  the 
statute,  and  yet  it  must  be  conceded  that  ev- 
ery element  of  the  crime  would  In  that  case 
be  present  Bnller,  3.,  ssld  In  Yotmg  y.  Rex. 
3  Term  R.  98:  "Tbe  bigredlents  of  this  of- 
fense are  tbe  obtaining  money  by  false  pre- 
tenses and  with  Intent  to  defraud,   •   •  • 
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If  the  Intent  be  made  out,  and  the  false  pre- 
tense used  in  order  to  effect  it  It  brings  tbe 
cam  within  tlie  statute."  Mr.  Wharton  says: 
"The  rule  may  be  broadly  stated  that  any  de- 
signed misrepresentation  of  existing  condi- 
tions, by  which  a  party  obtains  the  goods  oC 
another,  Is  within  the  statute."  2  Wliart. 
Or.  Law  (Sth  Ed.)  §  1135.  Defendant  would 
have  as  read  into  the  plain  words  of  the  stat- 
ute the  proviso  that  the  p^son  defrauded 
shall  have  a  legal  right  to  part  with  the  mon- 
ey or  property  obtained  by  the  alleged  false 
pretenses.  We  agree  with  the  Massachusetts 
court  that  the  statute  should  not  be  thus 
shorn  of  one  of  its  salutary  objects.  Appel- 
lant quotes  as  follows:  "It  is  the  obtaining 
of  the  money  or  property  that  Is  the  perpe- 
tration of  the  fraud;  not  the  making  of  the 
false  pretenses  that  constitutes  the  crime," — 
citing  McClaIn,  Or.  Law.  S  680;  Com.  v.  Van 
Tuyl,  1  Mete.  (Ky.)  1,  71  Am.  Dec.  455.  This 
cannot  be  unqualifiedly  true,  for  men  obtain 
money  every  day  without  committing  crime. 
The  essence  of  the  crime  lies  In  obtaining  the 
money  or  property  by  £alae  pretenses  with 
Intent  to  defraud,  and  hence  it  Is  tliat  the  fact 
of  the  illegality  of  the  ordinance  is  Immateri- 
al, since  it  was  the  false  pretense  used  with 
intent  to  defraud  the  county,  and  not  any  im- 
perfection in  the  ordinance,  that  constituted 
the  crime. 

3.  The  correctness  of  several  of  the  in- 
structions is  challenged,  but  as  defendant 
comments  upon  but  two  of  these  In  bis  brief, 
It  will  be  assumed  that  the  other  objections 
are  waived.  In  the  course  of  an  Instruction 
correctly  deflnlng  the  two  classes  of  evi- 
dence, to  wit,  direct  and  circumstantial,  the 
court  said:  "There  la  nothing  In  the  nature 
of  circumstantial  evidence  that  renders  it  any 
less  reliable  than  the  other  class  of  evidence. 
A  man  may  as  well  swear  falsely  to  an  ab- 
solute knowledge  of  the  facts,  as  to  a  num- 
ber of  facts,  from  which.  If  true,  the  facts  on 
which  guilt  or  innocence  depends  most  [must] 
inevitably  follow.'*  It  is  claimed  that  this 
part  of  the  instructiwi  invades  the  province 
of  the  Jury.  It  was  held  In  People  v.  Wilder 
(Cal.)  66  Pac.  228,  that  a  simUar  instruction 
was  not  prejudicial  error.  The  court  In- 
structed the  jury  as  follows:  "The  Jury  are 
further  instructed  that,  while  testimony  of 
an  accomplice  In  reference  to  the  crime  with 
which  the  defendant  is  charged  Is  admissible 
In  evidence,  and  the  degree  of  credit  to  be 
given  bis  evidence  is  a  matter  exclifsiveiy  for 
the  Jury  to  determine,  the  testimony  of  such 
accomplice  alone  and  without  corroboration  is 
not  sufficient  to  warrant  a  conviction;  but 
If  such  testimony,  as  to  matters  material  to 
the  Issue,  is  corroborated  by  any  other  wit- 
ness, is  by  the  facts  and  circumstances  prov- 
ed by  the  prosecution  in  the  manner  required 
by  section  1111  of  the  Penal  Code  of  this 
state;  which  evidence  satisfies  the  Jury  of  the 
guilt  at  the  defendant  beyond  a  reasonable 
doubt,  the  Jury  are  warranted  in  returning  a 


verdict  of  guilty  as  charged  in  the  Informa- 
tion." It  is  claimed  that  this  Instruction 
does  not  correctly  state  the  law  as  laid  down 
in  sections  1110,  1111,  of  the  Penal  Code. 
Elsewhere  the  court  gave  Instructions  em- 
bodying the  provisions  of  these  sections  so 
far  as  material.  We  can  discover  no  con- 
flict between  the  Instruction  complained  of 
Aid  either  of  said  sections;  nor  can  we  per- 
ceive any  omission  of  any  material  portions 
of  said  sections  In  the  Instructions  as  given. 
The  court  stated  substantially  that  the  evi- 
dence must  tend  to  connect  the  defendant 
with  the  commission  ot  the  offense. 

8.  It  Is  objected  that  the  court  admitted 
the  testimony  of  witnesses  as  to  conversa- 
tions had  between  the  defendant  and  his  ac- 
complice, Olarkson,  and  one  Bock,  after  the 
(Halm  for  bounty  which  Is  the  Imsls  of  thiK 
action  had  been  filed  with  the  board,  wblcb 
conversations  related  to  filing  more  squirrel 
tails  with  tbe  board  at  some  future  time; 
also  that  the  court  erred  in  admitting  In  evi- 
dence a  sack  containing  tails,  which  sack  and 
tails  were  found  on  the  premises  of  Clarks<Hi 
after  the  commission  of  the  offense  char- 
ged. It  is  contended  that  these  matters  were 
ho  part  of  the  res  gestae,  and  tended  to  prove 
matters  having  no  connection  with  the  of- 
fense charged:  citing  Pec^Ie  v.  Dllwood,  94 
Cai.  89,  20  Pac.  420;  Same  v.  Stanley.  47 
Cal.  113,  17  Am.  Kep.  401.  It  appeared  that 
defendant  brought  .with  him  from  Oakland 
to  Vlsalia  a  trunk,  which  he  told  Clarkson 
contained  12,000  squirrel  tails.  To  avoid  sus- 
picion, defendant  proposed  that  Clarkson 
should  claim  for  part  and  that  he  should  find 
some  other  person  or  persons  to  file  claims 
for  the  balance.  To  this  end  one  Doke  was 
first  spoken  to,  and  agreed  to  enter  Into  the 
scheme.  Clarkson  claimed  for  4,889,  and 
Doke  for  2,700.  The  balance  were  taken  to 
ClarkBon*s  bouse,  and  a  few  days  later  one 
Bock  was  brought  Into  the  scheme,  and  was 
to  make  claim  for  the  remaining  tail^ 
These  latter  squirrel  tails  were  seized  after 
Clarkson  bad  filed  his  claim,  and  upon  Infor- 
mation given  by  him  to  the  county  officers. 
The  sack  In  which  they  were  found  was 
Identified  as  having  been  brought  there  by 
defendant  with  the  squirrel  talis  in  it  and 
as  part  of  the  original  12,000.  The  testimo- 
ny objected  to  related  to  conversations  be- 
tween defendant  and  Clarkson  and  Bock 
shortly  after  Clarkson  had  filed  his  claim. 
The  principal  facts  to  which  objection  was 
made  were  previously  stated  by  the  witness 
without  objection.  Livermore  v.  Sttne,  43 
Cal.  274;  People  t.  Omar,  89  OaL  618,  26 
Pac.  1086. 

The  Judgment  and  order  should,  be  affirmed. 

We  concur:   HATNBS.  0.;  OOOPBR.  C: 

PER  CURIAM.  For  tbe  reasoos  given  hi 
the  f<n-egolng  opinion,  tbe  judgment  and  or 
der  are  affirmed. 
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BOBEETS  ▼.  OBNTEIB.' 

iSapTMW  0>nrt  of  WaihlnEtoa.  Dea  S,  1001.) 

iCnON  rOR  POSSESSION  OF  IANI>-EVIDraiCB 
-  ABSTRACT  OF  TITLB  —  ADUISSIBIUTT  — 
PLEADING— FAIL.URB  TO  DBNT  ABSTRACT— 
ADMISSIONS— BURDBN  OF  PROOF— AN8WSR. 

1.  In  aD  action  aoder  2  Ballingcr'B  Ann. 
Codes  &  St.  fl  providitis  that  &07 
petBon  who  uiall,  wi&ont  permfsdon  w  color 
ot  title,  enter  upon  lands  of  another,  and  shall 
KfQse  to  remove  therefrom  after  three  duya' 
notice,  shall  be  deemed  guiltr  of  unlawful  do- 
taloer,  and  may  be  removed  from  such  lands, 
to  abstract  of  title  is  Dot  admissible  to  prove 
plalntifTa  title,  although  section  6046  retjuires 
such  abstract  to  be  embodied  in  the  complaint 
or  appended  thereto. 

2.  Failure  of  defendant  In  snch  action  to 
deny  the  abstract  embodied  In  or  appended  to 
the  complaint  does  not  constitnto  an  admission 
of  snch  abstract,  where  plalntia*s  title  and 
right  to  possession  ar(>  Bpeclflcally  denied. 

8.  Defendant's  ani<»>T  denied  that  plaintiff 
was  the  owner  of  the  lauds,  or  entitled  to  the 
posMBUon  thereof,  and  admitted  that  one  of 
Ue  parties  thronsh  whom  plaintiff  claimed 
hid  tecdrad  a  patent  f<v  the  lands  from  the 
Unltsd  States,  bnt  alleged  the  patent  to  be  Toid, 
aiui  elidmed  the  lands  by  virtoe  of  a  home- 
•tMd  «jtry  and  occupation.  Beld,  that  the  an- 
fww  was  not  one  of  confession  and  avoidance, 
bnt  a  denial  of  plaintifTs  title,  which  placed 
npmi  pUntiff  the  bnrden  of  prorlnc  aucn  title 
1v  coo^tttant  proof. 

Appeal  from  superUv  cow^  Pkm  comity; 
W.  H.  H.  Kean,  Judge. 

AetioD  by  Austin  J.  Boberti  agslnst  Lewis 
W.  Center.  From  an  order  denying  &  mo- 
tion for  dimsnlt;  defendant  an^eala.  Berers- 
tl 

Oeo^  W.  Fogg,  for  appellant  Eric  Edw. 
Boding  for  lespoiident 

UOUNT.  J.  This  action  was  brought  un- 
der sections  6Et4&-C551,  2  Balllnger's  Ann. 
Codes  &  St  The  complaint  alleges,  in  sub- 
•tane^  that  the  plaintiff  was  the  lawful  own- 
er of  the  lands  described;  that  the  defend- 
ant, without  having  title  or  color  of  tlUe, 
nongfnUy  and  unlawfnlty  entered  upon  said 
finises;  that  on  May  IS,  1S09,  plaintiff  caus- 
ed notice  In  writing  to  be  served  upon  de- 
fendant, demanding  possession  of  laid  prop- 
erty, and  requiring  defendant  to  remove 
Uiere(h)m;  that  defendant  refused  and  fail- 
ed to  remove  therefrom,  although  more  than 
three  days  have  elapsed.  Appended  to  said 
complaint  ai>d  made  a  part  thereof,  was  an 
abstract  of  plaintiff's' title.  Defendant,  In 
biff  answer,  dented  that  plaintiff  was  the  own- 
er of  the  lands,  or  entitled  to  the  possession 
thereof,  or  any  pnrt  thereof,  or  had  any  right 
thereto;  admitted  the  snrlce  of  the  notice 
tad  refusal  to  vacate,  but  made  no  reference 
to  the  abstract;  and  as  an  affirmative  de- 
fense, among  other  things,  alleged  that  the 
Isods  described  were  on  August  1.  1893,  pub- 
lic lands  of  the  United  States,  subject  to 
homestead  entry,  and  that  defendant,  being 
a  qtuUlded  bomecrteadv  under  the  laws  of 
the  United  States,  on  said  date  entered  said 
Isod  as  snch  homesteader,  and  ever  since  has 
occupied  and  resided  thereon  and  cultivated 


the  same,  claiming  the  same  as  a  homesteader 
tbere(rf.  Plaintiff  thereupon  filed  his  reply, 
denying  the  allegations  of  new  matter  set  out 
in  the  answer.  The  cause  came  on  regularly 
for  trial  befbre  a  jury  on  the  Issoes  thus 
made.  The  plaintiff,  to  sustain  bis  case,  of- 
fered In  evidence  an  abstract  of  titie  to  said 
premises,  certified  by  the  Fidelity-Security 
Abstract  Company  to  be  a  full  and  complete 
abstract  of  all  Instruments  in  writing  record- 
ed or  flied  for  record  in  the  office  of' the  coun- 
ty  auditor  of  Pierce  county.  Wash.  This  ab- 
stract was  by  the  court,  over  defendant's  ob- 
jection, admitted  In  evidence.  Plaintiff  then 
introduced  a  sheriff's  deed  in  foreclosure,  con- 
necting plaintiff  with  the  last  grantee  named 
in  said  abstract,  and.  after  offering  the  notice 
named  In  the  complaint,  rested  his  case, 
whereupon  defendant  moved  the  court  for  a 
nonsuit  against  plaintiff  for  the  reason  that 
there  was  no  legal  evidence  that  plaintiff  vrat 
the  owner  of  the  property  described.  This 
motion  being  denied,  defendant  declined  to 
proceed  furtb^,  and  judgment  was  thereupon 
entered  for  plaintiff.   The  defendant  appeals. 

Subsequent  to  the  entry  of  the  Judgment 
other  questions  were  raised  and  argued  on 
this  appeal,  but  it  is  not  necessary  to  a  de- 
termination of  the  case  that  these  questions 
be  now  considered.  It  was  manifestly  error 
of  the  court  to  allow  the  abstract  to  be  admit 
ted  in  evidence  to  prove  title  in  the  plaintiff. 
There  Is  no  rule  of  law  wblcb  permits  a  pub- 
lic record  to  be  proved  by  the  certificate  of 
any  other  person  than  the  officer  having  such 
record  In  bis  possession.  See  section  6016.  2 
Balllnger's  Ann.  Codes  &  St  The  fact  that 
the  statute  requires  an  abstract  of  plalntiCTs 
title  to  be  embodied  In  the  complaint  or  ap- 
pended thereto,  does  not  change  the  rule  In 
this  regard.  The  defendant  by  his  answer 
had  denied  that  plaintiff  was  the  owner  of 
the  premises,  and  had  set  up  facts  which,  tf 
true,  showed  that  be  had  a  lawful  claim  to 
the  possession  of  the  premises.  It  wss  there- 
fore Incumbent  upon  plaintiff  to  prove  by 
competent  evidence  that  be  was  the  owner. 
Coimsel  for  respondent  argues  that  because 
defendant  did  not  deny  the  abstract  of  titie. 
It  was  therefore  admitted  to  be  true.  If  this 
position  is  correct  it  was  not  necessary  to  of- 
fer It  in  evidence.  The  abstract  of  title 
could  do  no  more  than  show  the  line  of  plain- 
tiff's tiUe,  and,  when  the  fact  that  plaintiff 
was  the  owner  was  specifically  denied.  It  was 
not  an  admission  to  fail  to  deny  the  abstract 
or  the  [Mtragraph  whldi  referred  to  the  ah* 
stract  as  appended  to  the  complaint.  The 
denial  that  plaintiff  was  the  owner  or  enti- 
tled to  the  possession  necessarily  denied  the 
abstract  which  simply  showed  the  chain  of 
titie  by  which  plaintiff  claimed.  By  .the 
twelfth  paragraph  hi  the  answer  of  defendant 
it  is  admitted  that  a  patent  to  the  lands  In 
question  was  Issued  by  the  United  States  to 
the  Taooma  Land  Company.  This  paragraph 
also  alleged  that  this  patent  was  and  is  ouil. 
Told,  and  Of  no  effect    Bespuudeot  now 
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claims  that  the  saM  answer,  taken  as  a 
whole.  Is  one  of  confession  and  avoidance,  and 
that  therefore  the  burden  of  proof  was  upon 
defendant  We  do  not  so  road  the  answer. 
Tlie  effect  of  this  paragraph  Is  to  deny  plain- 
tiffs title.  The  other  parts  of  the  answer 
stoutly  deny  that  plaintiff  has  or  erer  had 
any  title  or  right  of  possession.  The  gist  of 
the  pleadings  Is  that  by  the  complaint  the  ti- 
tle Is  In  jjlaintlff.  By  the  answer,  the  title 
If)  In  the  United  States,  and  defendant  Is  In 
lawful  possession.  It  Is  therefore  the  duty  of 
the  plaintiff  to  prove  his  tiUe  bj  competent 
proof. 

The  cause  wll!  be  reversed  and  remandftd, 
with  Instructions  to  the  lower  court  to  grant 
a  new  trial.  The  costs  of  this  appeal  In  favor 
of  appellant. 

RBAVIS,  a  J.,  and  IWJNBAB,  FULLER- 
TOM.  ANDJilRS,  WHITE,  and  HADUSS,  JJ., 
concur. 


(29  Colo.  67) 

TOWN  OF  FAIRPLAT  v.  BOARD  OP 
COM'RS  OF  PARK  COUNTY. 

(Supreme  Court  of  Colorado.   Oct  7,  1901.) 

MUNICIPAL  CORPORATIONS— TAXATION— CON- 
STITUTIONAL LAW— LACHES— PLBADINQ. 

1.  Mills'  Ann.  St.  §  3953,  providing  that  the 
commissioners  of  the  respective  counties  may 
levy  a  tax  for  road  purposes,  and  shall  ord« 
that  Buch  proportion  of  tne  tax  levied  on  prop- 
erty locateiJ  m  any  city  or  incorporated  town 
as  to  the  commissioner  shall  seem  juat  shall  be 
pfiid  to  the  corporate  authorities  of  such  city 
or  incorporated  town  in  the  same  manner  and 
at  the  same  time  that  city  or  town  taxes  are 
paid,  which  shall  be  used  for  the  sole  purpose 
of  improving  the  streets,  etc.,  is  not  unconsti- 
totional,  lo  that  It  attempts  to  exempt  towns 
from  the  payment  of  taxes  levied  by  the  coun- 
^  commissioners. 

2.  Laches  in  a  mtmicipal  corporation  in  bring- 
ing proceedings  to  enforce  Its  nght  to  taxes  col- 
lected by  the  county  oommissioners  Is  not 
ground  for  denmrrer. 

3.  Under  Mills'  Ann.  St  §  3953,  providing 
that  the  county  commissioners  may  levy  a  tax 
for  road  purposes,  and  that  they  shall  order 
that  such  proportion  "as  the  commissioners  shall 
deem  juat  and  proper"  of  the  tax  levied  on 

Kropcrty  in  any  city  or  incorporated  town  shall 
e  paid  to  sach  city  or  town,  the  entire  subject 
of  apportioning  the  tax  among  the  towns  is 
withm  their  discretion,  and  an  action  by  a  town 
will  not  lie  against  the  county  for  failure  to 
make  such  distribution- 
Error  to'  district  court,  Park  county. 
Action  by  the  town  of  Falrplay  against  the 
board  of  county  commissioners  of  Park  coun* 
ty.  From  a  Judgment  of  the  court  of  appeals 
affirming  a  judgment  for  defendant  plaintiff 
brings  error.  Reversed.  . 

C.  A.  Wilkin,  for  plaintiff  In  error.  Au- 
gust Pease,  for  defendant  in  error. 

STEELE.  J.  Falrplay,  B  mtmicipal  cor- 
poration within  the  limits  of  the  county  of 
Park,  claims  the  right  to  recover  from  the 
county  her  proportion  of  the  road  tax  collect- 
ed by  the  county  for  the  years  1887  to  1894, 


Inclusive,  amounting  In  the  aggregate,  Inelad- 
ing  Interest  to  the  sum  of  about  f 2,000.  The 
statute  tmder  which  the  town  claims  Is  as 
follows:  "The  board  of  county  commission- 
ers of  the  respective  counties  of  the  state 
may  levy  a  property  tax  for  road  purposes, 
which  shall  not  exceed  one  dollar  on  each 
one  hundred  dollars,  to  be  levied  and  col- 
lected In  tbe  same  manner  and  at  the  same 
time  as  other  property  taxes  are  levied  and 
collected  in  each  year.  The  commissioners, 
at  the  time  of  making  such  levy,  shall  order 
that  such  proportion  of  tbe  tax  levied  upon 
property  located  in  any  city  or  incorporated 
town,  as  to  the  commissioners  shall  seem 
just  and  proper,  shall  be  paid  to  the  corpo- 
rate authorities  of  such  city  or  Incorporated 
town,  in  the  same  nianner  and  at  the  same 
time  that  city  or  town  taxes  are  paid,  which 
road  taxes  so  set  apart  and  paid  to  such  cor- 
porate authorities  of  such  city  or  incorporat- 
ed town,  shall  be  used  and  expended  by 
them,  or  under  their  supervision,  for  the  sole 
purpose  of  improving  the  streeli^  alleys  and 
public  highways  of  soch  city  or  incorporated 
town,  and  tor  no  other  purpose  whatever. 
The  funds  so  collected  under  tbe  provisions 
of  this  section,  except  the  part  so  set  apart 
for  the  use  and  benefit  of  cities  and  incor- 
porated towns,  shall  be  apportioned  by  the 
commissioners  among  the  several  road  dis- 
tricts of  their  respective  counties,  and  tbe 
same  shall  be  paid  out  only  on  the  ordor 
of  the  board  of  county  commissioners." 
Mills'  Ann.  St  {  3953.  In  tbe  year  1887  the 
county  commissioners  of  Park  coouty,  under 
this  section,  directed  that  one  mill  of  tbe 
road  tax  collected  on  the  corporate  property 
of  the  towns  of  Como,  Falrplay.  and  Alma 
be  paid  to  the  authorities  of  said  towns,  re- 
specth'ely.  Since  1887  no  action  appropriat- 
ing money  under  tbe  statute  has  been  taken 
by  the  county  commissioners.  In  the  first 
cause  of  action,  claim  is  made  for  the  amount 
collected  by  the  county  of  Park  under  the 
resolution  of  1887,  which  It  Is  alleged  has 
never  been  paid  to  the  authorities  of  the 
town.  The  other  seven  causes  of  action  are 
based  ujwn  the  alleged  right  of  tbe  town  to 
recover  the  amount  actually  paid  by  tbe 
town,  with  Interest,  for  tbe  repair  of  the 
streets  within  the  corporate  limits.  A  de- 
murrer was  died  to  the  complaint  and,  upon 
hearing,  the  demurrer  was  sustained.  Judg- 
ment was  rendered  for  the  defendant,  an  ap- 
peal was  taken  .to  the  court  of  appeals,  and 
the  case  was  sent  here  from  the  court  of 
appeals. 

The  demurrer,  in  general.  Is  upon  tbe 
ground  that  the  complaint  does  not  state  facta 
sufficient  to  constitute  a  cause  of  action,  and 
upon  the  ground  that  the  plaintiff  Is  barred 
from  enforcing  its  claim,  if  it  ever  had  one, 
on  account  of  Its  unexplained  and  culpable 
delay  and  laches  In  not  heretofore  bringing 
and  taking  appropriate  proceedings  to  enforce 
the  same,  and  also  upon  the  ground  that  tbe 
said  claim  In  the  first  four  cauaes  of  actioa 
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dM  not  aomie  wttbln  Biz  years  preceding 
the  aHamencemmt  of  tbe  action. 

Grrot  ts  amlgned  upon  the  ruling  ot  tbe 
Mott  In  Bustalnfng  the  demnrrer  and  render- 
ing judgment.  It  is  nmtended  by  tbe  de- 
fendant bi  error  tbat  the  sectton  above  re- 
ferred to  is  uQconstitvtloiial  became  In  this 
section  It  is  attempted  to  accompUsb  Indirect- 
ly tbat  which  Is  forbidden  dIrecUy,  namely, 
to  exempt  towns  trota  tbe  payment  of  taxes. 
From  an  Inspection  of  tbe  statute,  we  are 
satisfied  that  tbe  legislature  enacted  it  to 
meet  the  views  of  this  conrt  as  expressed  In 
the  case  of  CommlasloaerB  t.  Owens,  7  Colo. 
467,  4  Pac.  705,  and  we  are  not  disposed  to 
gaestion  tbe  legality  of  the  act.  The  qnes- 
tlon  as  to  whether  or  not  the  act  has'  been 
repealed  has  not  been  presented  to  us,  and 
we  wm  assume  for  the  purposes  of  tbls  de- 
dtlon,  that  tbe  sUtute  Is  in  full  force  and 
effect  Tbls  Cfiurt  held  in  Monat  Lumber  Co. 
T.  Denver,  21  Colo.  1,  40  Pac.  237,  that  **the 
doctrine  of  estoi^l  in  pals  is  CQultable  In 
character,  and  appIiM  to  the  city  as  well  as 
to  tite  property  owners";  quoting  wlt^-  ap- 
proval the  following  language  from  DUlon's 
Himidpal  Corporations:  "The  author  can- 
not assent  to  the  doctrine  that,  as  respects 
pntdtc  rights,  municipal  corporHtlone  are  im- 
pliedly within  ordinary  limitation  statutes. 
It  is  unsafe  to  recognize  such  a  prlnclide. 
But  there  Is  no  danger  in  recognizing  tbe 
piinclide  of  an  estoppel  In  pals  as  applicable 
to  exceptional  cases,  since  tbls  leaves  the 
courts  to  decide  tbe  question  not  by  tbe  mere 
lapse  of  time,  but,  upon  aU  the  circumstan- 
ces of  the  case,  40  hold  the  public  estopped, 
or  not,  as  right  and  Justice  may  require." 
DHL  Mun.  Corp.  (4th  Bd.)  S  675.  But  the 
court  has  also  held  that  laches  Is  not  a  ground 
for  d^urror,  and  tbat  "tbe  party  against 
whom  any  such  defense  Is  suggested  ought 
to  Inve  full  and  ample  opptNTtunlty  to  mafce 
the  necessary  exidanatlon.*'  French  v.  Wood- 
raff.  25  Colo.  352,  54  Pac.  1015;  HSgerman 
T.  Bates,  24  Cola  71,  49  Pac.  139.  The  de- 
morrer  to  the  first  eauBC  of  ac;tion  should 
bare  been  overrules. 

To  the  other  cansea  of  action,  tbe  demurrer, 
upon  tbe  ground  that  they  did  not  state 
(acts  safflcient  to  constitute  a  cause  <tf  ac- 
tion, we  thlnfc,  was  properly  sustained.  The 
complahit  seeks  to  bota  the  county  ot  Park 
fiv  and  on  account  of  money  had  and  re- 
ceived. Tbe  money  was  received  by  tl.e  prop- 
ee  antborlties  of  the  county,  but  no  appca- 
thmment  of  it  under  tbe  statute  was  made 
to  the  town  of  Fbirplay  by  tbe  county  com- 
mlsBlonerB.  The  power'  to  make  tbe  app(H> 
tloament  rests  wholly  with  the  board  of  coun- 
ty nnnmissioners,  tbe  amount  being  such  "as 
the  board  of  county  commissioners  shall  deem 
lost  and  proper."  It  seems  from  the  statute 
that  tbe -entire  subject  of  apportioning  the 
road  taxes  among  the  towns  within  the  lim- 
its of  tibe  county  Is  witbln  the  discretion  of 
tbe  board  of  county  comlnls^ners,  and  we 


do  not  believe  that  an  action  can  he  main- 
tained against  a  county  for  failure  to  perform 
duties  which  are  wholly  discreti<Hiary.  It  , 
was  held  In  the  case  of  Commissioners  v. 
BIsb.  18  Colo.  474,  33  Pac.  1S4,  tbat:  "The 
rule  that  counties  are  not  liable  tm  torts, 
in  the  absence  of  statnte,  is  universally  ac- 
knowledged. And  the  great  weight  of  au- 
thorl^  Is  In  favor  of  the  conclusion  that,  even 
when  a  duty  Is  imposed  by  statute,  the  coun- 
ty is  not  liable  for  failure  to  perfwm  It,  In 
the  absence  of  express  provisions,  creating 
such  liability."  If  may  be  tbat  the  county 
commissioners,  after  consideration  of  the  sub- 
ject came  to  the  conduslon  that  tbe  benefits 
to  be  derived  from  the  road  tax—from  tbe 
improvements  made— were  equally  valuable 
to  tbe  towns  in  the  county,  and  tbat  for  tbat 
reason  no  actitm  was  takm.  It  seems  to  us 
tbat  in  cases  where  a  duty  such  as  is  Im- 
posed by  the  statute  vpoa  tbe  board  of  coun- 
ty,cmnmisstoners  In  thte  esse  Is  Imposed  up- 
on a  board  and  discretion  Is  vested  In  tbe 
board,  as  in  this  case,  the  conies  are  power- 
less to  do  more  than  to  compel  action. 

For  the  reasons  assigned,  the  cause  Is  re- 
versed and  remanded.  Reversed. 


(29  Oolo.  129} 

ROCKY  MOUNTAIN  OIL  CO.  v.  CENTRAL 
NAT.  BANK  OF  CLEVELAND. 

(Supreme  Court  of  Colorada  Hay  6,  190L) 

ATTACHMENT— GROUND— DOMESTIC  CORPORA- 
TION—PLACB  OF  BUSINESS. 

In  Code.  {  92,  proTtding  as  one  of  tbe 
(grounds  of  attachment  "that  defendant  is  a  cor- 
poration whose  chief  office  or  place  of  business 
18  out  of  the  state,"  the  word  "or"  shonld  be 
read  "and."  and  a  domestic  corporation  whlcli 
has  either  its  chief  office  or  its  place  of  business 
within  tbe  state  is  not  liable  to  attachment  un- 
der this  subdivision. 

Steele,  J.,  dissenting. 

Error  to  district  court,  Arapahoe  county. 

Action  by  the  Central  National  Bank  of 
Cleveland  against  the  Rocky  Mountain  OU 
Company.  From  a  Judgment  for  phiintUf, 
defendant  appeals.  Reversed. 

Defendant  In  error,  as  plaintiff,  brought 
this  action  against  plaintiff  in  error,  as  de- 
fendant,  on  a  promissory  note  of  the  latter; 
suppl^enting  the  action  by  an  attachment. 
The  affidavit  of  attachmmit  stated  that  the 
chief  office  or  place  of  business  of  tbe  de- 
fendant corporation  is  out  of  the  state.  No 
defense  was  made  to  tiie  main  action,  but 
the  avmuent  of  the  affidavit  of  attachuioit 
was  traversed.  TTpon  the  Issue  thus  made, 
tbe  finding  was  in  favor  of  plaintiff,  and  a 
Judgment  rendered  accordingly.  The  .de- 
fendant brings  tbe  case  here  for  review  on 
error.'  The  d^endant  Is  a  corpOTatlon  oi^ 
ganized  under  the  laws  of  this  stete.  Its 
articles  redte  tbat  the  princ^ial  office  shall 
be  kept  in  tbe  dty  of  Denver,  and  tbe  prin- 
cipal business  carried  on  in  fbe  county  of 
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Fremont  and  tiiat  meeOnga  of  directors  may 
be  held  beyond  the  limits  of  the  state.  At 
the  time  the  writ  of  attachment  was  issued 
In  this  case  the  principal  business  operations 
of  the  defendant  were  being  carried  on  In 
the  county  of  Fremont,  under  the  manage- 
ment and  control  of  Sir.  H.  L.  Short  The 
ofltcers  and  a  majority  of  the  board  of  direct- 
ors resided  in  the  city  of  Cleveland,  Ohio, 
where  they  met  from  time  to  time  In  the 
offices  of  the  respective  officials,  and  from 
thence  directed  its  general  business  matters, 
and  mniDtained  a  close  general  supervision 
over  its  affairs  through  correspondence  with 
Mr.  Short.  The  third  subdivifdon  of  section 
92  of  the  Code,  relative  to  attachments, 
which  deaignates  in  what  instances  writs  of 
that  character  may  issue,  provides  as  one  of 
the  grounds  of  attachment  "that  the  defend- 
ant Is  a  corporation  whose  chief  office  or 
place  of  business  is  out  of  the  state."  The 
law  requires  that  a  corporation  organized  un- 
der the  laws  of  this  state  shall  designate  In 
the  articles  of  Incorporation  the  name  of  the 
town  or  place  and  the  coimty  In  which  the 
principal  office  of  the  company  shall  be  kept, 
and  the  county  or  counties  in  which  the 
principal  business  shall  be  carried  on.  It 
also  provides  that  any  company  created  un- 
der the. laws  of  this  state  for  the  purpose  of 
carrying  on  part  of  its  business  beyond  the 
limits  thereof  shall  state  that  fact  in  its  cer- 
tificate of  Incorporation,  and  shall  also  desig- 
nate the  place  In  this  state  in  which  the 
principal  office  shall  be  kept,  and  the  county 
In  which  the  principal  hnstness  Is  to  be  car- 
ried on  within  this  state.  Section  478.  1 
MIU^  Ann.  St. 

Rogers,  Cuthbert  &  Ellis,  for  plaintiff  In 
MTor.  8.  D.  Walling,  for  defendant  In  error. 

GABBERT,  J.  (after  stating  the  facts). 
Under  the  theory  upon  which  this  case  was 
tried  below,  and  as  practically  conceded  by 
counsel  upon  both  sides,  the  main  question  is, 
does  the  testimony  establish  that  the  defend- 
ant Is  a  corporation  whose  chief  office  or 
place  of  business  was  without  the  state  of 
Colorado  at  the  time  the  affidavit  of  attach- 
ment was  filed  and  the  writ  issued,  in  the 
sense  that  its  property  was  subject  to  attach- 
ment on  the  grounds  set  out  in  such  affi- 
davit? The  expressions  In  the  attachment 
act,  "chief  olflce"  or  "place  of  business," 
while  not  strictly  synonymous,  must  be  re- 
garded as  equivalent.  The  essential  charac- 
torlsticg  of  each  might  be  very  different. 
The  former  would  ordinarily  be  the  place 
where  the  officials  charged  with  the  general 
management  of  its  altairs  might  meet  and 
dirept  tbem.  while  the  latter  might  be  the 
same,  or  the  place  where  its  business  opera- 
tions were  carried  on  under  the  direction  and 
supervision  of  an  authorized  agent.  The  two 
designations  are  mentioned  in  the  disjunc- 
tive, but  it  Is  clear  that  one  must  be  con- 
sidered the  equivalent  of  the  otbec,  although 


each  may  be  maintained  at  a  separate  place. 
Counsel  concede  that  the  subdivision  of  the 
attachment  act  In  question  applies  to  do- 
mestic corporations.  This  certainly  must 
have  been  the  purpose,  for  express  provision 
is  made  as  to  foreign  corporations.  Its  c-tI- 
dent  object  was  to  keep  corporations  organ- 
ized under  the  laws  of  this  state  within  the 
Jurisdiction  of  our  courts,  and  subject  to  the 
vlsitorial  powers  of  the  state,  and  at  the 
same  time  protect  creditors  by  requiring  an 
office  or  place  of  business  to  be  maintained 
within  the  state,  which  would  be  under  the 
direction  of  an  officer  or  agent  upon  whom 
s^T^ice  of  process  might  be  had  which  would 
be  binding  upon  the  corporation.  When  ei- 
ther A  chief  office  or  place  of  bufrinesa  of  a 
domestic  corporation  is  maintained  in  this 
state,  the  object  of  the  statute  is  satisfied. 
It  Is  immaterial,  therefore;  whether  the  chief 
office  of  the  defendant  was  in  the  city  of 
Cleveland  or  not  The  chief  place  of  busi- 
ness was  within  the  state,  In  the  county  of 
Fremont,  under  the  supervision  and  control 
of  Mr.  Short,  whose  relations  to  the  com- 
pany were  such  that  a  service  of  process  up- 
on him  would  have  been  binding.  The  main 
purpose  of  the  attachment  act  Is  to  permit  a 
creditor  to  secure  a  lien  upon  the  property 
of  a  fraudulent  debtor.  Other  grounds  than 
those  of  fraud  exist,  which  are  manifestly 
necessary  and  Just  but  tbeh:  operation 
should  be  limited  to  those  cases  which  they 
were  Intended  to  cover.  The  remedy  by  at- 
tachment owes  its  existence  entirely  to  the 
statute,  and  unless  a  case  clearly  comes 
within  its  provisions  it  cannot  be  maintain- 
ed. Great  West  Mln.  Co.  v.  Woodmas  of 
Alston  Mln.  Co.,  12  Colo.  46,  20  Pac.  771.  33 
Am.  St  Rep.  204.  The  case  at  bar  is  a  clear 
exemplification  of  the  necessity  for  this  rule. 
It  is  not  pretended  that  the  defendant  has 
been  guilty  of  any  fraud,  nor  hare  the  rights 
of  the  plaintiff  In  any  sense  been  Jeopardized 
or  changed  by  reason  of.  the  fact  that  the 
chief  office  of  the  defendant  may  have  been 
maintained  In  the  city  of  Cleveland.  On  the 
contrary,  if  its  chief  office  had  been  mnln- 
talned  in  the  city  of  Denver,  as  provided  in 
Its  articles  of  Incorporation,  the  position  of 
plaintiff  would  have  been  no  different,  un- 
less, as  claimed  for  It  the  direction  of  the 
affairs  of  defendant  by  Its  officers  from  the 
city  of  Cleveland  gave  plaintiff  the  right  to 
resort  to  the  harsh  remedy  of  attachment 
At  the  time  the  writ  of  attachment  was  Is- 
sued, defendant  was  actively  engaged  in  car- 
rying on  Its  principal  business  operations  In 
the  state,  and  therefore  maiutainlni;  a  place 
of  business  within  its  llmita 

The  Judgment  of  the  lower  court  should 
have  been  for  the  defendant  on  tbe  issue 
made  by  the  traverse  of  the  affldartt  of  at- 
tachment On  this  issue  Its  Judgdlent  Is  re- 
versed, and  tbe  cause  remanded,  with  direc- 
tions to  enter  one  In  favor  of  tbe  defendant 
Reversed  and  remanded. 
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,  On  Petition  for  Beheartng. 

PER  CURIAM.  The  Hubdivlslon  of  the  at- 
tachment act  noder  conslderatloii  (section  92, 
snbd.  3)  must  be  constraed  In  connection 
with  the  laws  of  the  state  goTernlng  the  Cre- 
adon of  domestic  corporations.  Sach  corpo- 
rations may  organize  to  transact  part  of  their 
business  beyond  the  limits  of  this  state. 
Such  business  might  be  greater  in  volume 
than  that  transacted  wltbln  the  state. 
Boards  of  directors  may  meet  without  the 
state  If  the  articles  of  Incorporation  so  pro- 
vide. A  well-recognlzed  rule  of  statutory 
construction  Is  that  statutes  must  be  inter- 
preted according  to  thetr  Intoit  and  meaning, 
and  not  always  according  to  their  letter. 
When  the  words  employed  are  not  precise 
and  clear,  that  conatruction  will  be  adopted 
vhicb  appears  most  reasonable  and  best  suit- 
ed to  accomplish  the  objects  Intended.  In 
otliw  words.  In  such  circumstances  a  con- 
struction should  be  discarded  which  leads 
to  absurd  consequences.  If  the  expressions 
in  the  statute,  "chief  office"  and  "place  of 
bnglness,"  mean  the  same  thing,  then  useless 
words  have  been  employed.  On  the  other 
hand,  if  "chief  office"  means  the  place  from 
whence  the  general  aCtalra  of  a  corporation 
are  managed  and  directed,  and  the  "place 
of  business"  that  point  where  its  actual  busi- 
ness operations  are  carried  on,  then  full  ef- 
fect is  given  to  every. word  employed.  If 
the  maintenance  of  either  a  place  of.  business 
or  chief  office  (as  the  latter  is  ordinarily 
defined  in  law)  out  of  the  state  renders  a 
domestic  corporation  subject  to  attachment. 
It  iB  a  penalty  which  follows  a  domestic  cor- 
pwatlon  strictly  complying  with  the  law. 
It  will  not  be  presumed  that  the  legislature 
intended  any  such  results.  As  said  tn  Suth. 
St.  Const  9  252:  "The  popular  use  of  'or' 
and  'and'  Is  so  loose  and  so  frequently  in- 
accurate that  it  has  infected  statutory  enact- 
ments. While  tbey  are  not  treated  as  inter- 
ctiangeabie,  and  should  be  followed  when 
their  accurate  reading  does  not  render  the 
sense  dubious,  their  accurate  meaning  is 
more  readily  departed  from  than  that  of 
other  words,  and  one  read  in  place  of  the 
other  in  deference  to  the  meaning  of  the 
cooteit"  It  Is  obvious  that  to  carry  out  the 
intent  of  the  legislature,  and  at  the  same 
time  liarmonize  the  attachment  act  with  the 
taw  governing  the  creation  of  domestic  corpo- 
rations, the  word  "and"  must  be  substituted 
for  "or,"  and  the  subdivision  given  the  con- 
struction stated  in  the  main  (pinion. 

Error  is  assigned  to  the  rendition  of  th& 
Judgment  on  the  note  sued  upon,  as  well  as 
on  the  action  of  the  court  in  sustaining  the 
attachment.  The  entire  record  Is  before  us. 
This  brings  up  all  auxiliary  proceedings  for 
Avlew.  Wehle  t.  Kerbs,  6  Colo.  167. 
Bewaring  doiled. 

steels;  dis8«it8. 


(£9  Colo.  121) 
WEISS  et  al.  t.  GVLLETT  et  al. 

(Supreme  Court  of  Colorado.  Dea  24,  1901.) 

SUPBBH S  COURT-JUBISDlCnON-^SSUB  AS  TO 
FRBBHOLO. 

1.  The  judgment  of  the  court  from  which  an 
appeal  is  tnlcen,  and  not  the  relief  sought,  de- 
termines the  juriadiction  .of  the  supreme  court, 
ia  actions  relative  to  real  property. 

2.  In  an  action  to  recover  certain  interests 
ic  mining  claims,  defendants  set  up,  in  their 
cross  complaint,  a  contract  Iwtween  them  and 
the  owners  of  the  property  under  which  they 
claimed  to  have  an  interest  in  the  proceeds  of 
the  property,  and  prayed  that  they  be  decreed 
a  Hen  on  the  property  for  the  money  alleged  to 
be  due  under  the  contract;  aad  judgment  was 
rendered  on  the  cross  complaint.  Held,  that  the 
Judgment  did  not  involve  a  freehold,  and  tha 
supreme  court  tiad  no  jurisdiction  on  appeal. 

Appeal  from   district  court,  Onnnlson 

county. 

Action  by  Adam  J.  Weiss  and  another 
against  Alexander  GuHett  and  others.  From 
a  Judgment  for  defendants,  plalntUb  appeaL 
Remanded  to  court  of  appeals. 

Chaa.  J.  Ilughea.  Jr.,  J.  M.  McDougal,  and 
Branch  H.  Giles,  for  appellants.  Alexander 
GuUett  and  S.  D.  Crump,  tar  appellees. 

STEELE,  J.  Suit  was  begtm  by  Weiss, 
One  of  the  appellants,  in  the  district  court 
of  Qxmnlson  county,  to  recover  from  Alex- 
ander Qullett  and  S.  D.  Crump,  and  other 
defendants,  a  one-half  interest  In  each  of 
two  mining  claims  situated  in  said  county; 
the  plaintiff  In  his  complaint  alleging  that 
said  Gullett  and  Crump  were  made  parties 
for  the  reason  that  they  daimed  to  have 
certain  Interests  in  the  proceeds  of  the  prop- 
erty, under  a  contract  between  them  and 
certain  of  the  owners  of  the  property.  The 
defendants  Crump  and  Gullett  filed  a  cross 
comi^alnt,  setting  up  the  contract  referred 
to  In  the  complaint,  asking  that  R.  B.  Wal- 
lace be  made  a  party  to  the  suit,  and  pray- 
ing that  they  be  decreed  to  have  a  lien 
upon  the  property  for  the  money  alleged  to 
be  due  under  the  contract.  Tbey  alleged  In 
their  cross  complaint  that  Weiss  and  Wal- 
lace, with  knowledge  of  the  existence  of  the 
contract,  purchased  the  legal  title  to  a  quar- 
ter interest  in  the  property  m^itioned,  and 
placed  it  in  the  defendant  Wallace  In  trust, 
"with  intent  to  cheat  and  defraud  them  out 
of  their  lien  upon .  said  mines,  and  out  of 
their  interest  in  the  purchase  money."  The 
case  was  tried  upon  the  cross  complaint,  and 
Judgment  was  rendered  in  favor  of  Gullett 
and  Crump,  in  which  judgment  it  was  de- 
creed "that  the  defendants  Alexander  Gul- 
lett and  S.  D.  Crump  have  and  recover  of 
and  from  the  plaintiff  Adam  J.  Weiss,  and 
the  defendant  R.  B.  Wallace,  the  sum  of 
$1,077;  and  that  said  judgment  be  and  the 
same  is  hereby  declared  and  decreed  to  be  a 
lien  upon  an  undivided  one-quarter  Interest 
in  and  to  the  Mammoth  Chimney  lode  mln- 


Digitized  by  Google 


156 


OT  PACIFIC 


BEPORTSS. 


(OolOL 


iDg  clahn,  situate  In  Domingo  mining  dis- 
trict, Gunnison  county,  state  of  Colorado; 
that  tbe  said  defendants  Alexander  Gullett 
and  S.  D.  Crump  have  a  general  execution 
for  the  collection  of  said  Judgment,  and,  If 
they  elect,  a  special  execution  to  sell  and 
dispose  of  said  one-quarter  Interest  In  said 
property  for  the  collection  and  satisfaction 
of  said  Judgment,  and  that  they  hav^  Judg- 
ment against  said  Adam  J.  Weiss  and  B.  B. 
Wallace  for  their  costs."  From  this  Judg- 
ment, Wallace  and  Weiss  appealed  to  the 
court  of  appeals.  Subsequently,  upon  mo- 
tion of  the  appellees,  the  cause  was  trans- 
ferred to  this  court.  No  motion  has  been 
made  to  remand  the  case  for  want  of  juris- 
diction In  this  court,  and  it  was  not  until 
after  oral  argument  tliat  this  court,  of  Its 
own  motion,  requested  counsel  to  file  briefs 
upon  tbe  question  of  Jurisdiction.  In  re- 
sponse to  this  request,  counsel  for  appellants 
have  illed  a  brief,  In  which  it  Is  suggested 
that  this  court  has  Jurisdiction  of  the  cause 
because  a  freehold  is  involved,  and  that  In 
the  original  action  brought  the  plaintiff 
sought  to  recover  a  freehold,  and  that  tbe 
effect  of  the  Judgment  appealed  from  Is  that 
one  party  will  gala  and  another  will  lose  a 
freehold  If  the  Judgment  Is  enforced.  It  Is 
the  judgment  of  the  court  from  whith  an  ap- 
peal Is  taken  that  determines  the  Jurisdic- 
tion of  this  court  In  cases  of  this  bind,  and 
not  tbe  relief  sought.  We  are  not  called 
upon  to  review  a  Judgment  rendered  upon 
the  complaint,  but  the  judgment  rendered 
upon  the  cross  complaint  That  Judgment 
awards  a  lien  to  the  defendants  and  appel- 
lees Qnllett  and  Crump,  upon  a  fourth  inter- 
est In  certain  mining  claims.  It  does  not 
dispose  of,  or  attempt  to  dispose  of,  the  free- 
hold; and,  while  It  is  true  that  If  the  judg- 
ment is  enforced  and  the  interest  of  the  ap- 
pellants in  said  prop^ty  sold  to  satisfy  the 
Judgment,  and  the  property  Is  not  redeemed, 
appellees  will  gain  and  the  appellants  lose  a 
freehold,  still  that  is  an  Incident  of  all  liens, 
and  this  court  has  frequently  held  that  a 
proceeding  to  enforce  a  lien  against  real 
estate  does  not  Involve  a  freehold,  "An  ac- 
tion does  not  relate  to  a  freehold,  so  a£  to 
give  this  court  Jurisdiction  to  review  the 
proceedings,  unices  the  right  or  title  to  the 
freeliold  Is  the  direct  subject  of  the  action, 
nor  unless  the  judgment  is  conclusive  of  such 
right  or  title  until  reversed.'*  McClellan  v. 
Hurd,  21  Colo.  197,  40  Pac.  445. 

We  have  not  before  us  the  order  of  tbe 
court  of  appeals  transmitting  the  case  to  this 
court,  and  do  not  know  whether  that  court 
determined,  after  argument  and  an  exami- 
nation of  the  record,  that  this  court  had  ju- 
risdiction; and  we  very  much  doubt  if  tiie 
court  of  appeals  did  determine,  after  argu- 
ment or  examination  of  the  record,  that  this 
court  had  Jurisdiction,  because  It  Is  very 
clear  to  us  that  we  have  not  Jurlsdlotlon. 

For  the  reasons  given,  tbe  cause  is  re- 
manded to  the  court  of  appeals.  Bemacded. 


C39  Colo.  137) 
HAYNES  et  al.  T.  BBISOOB. 
(Snpreme  Gonrt  of  Colorado.  Dec  24,  1901.) 

UINIHO    CLAIM— BXPBNDITUREB—CO-OWMEBS 
—CONTRIBUTION— FORPBlTUHJi-NO- 
TICE— SUFPICIENCT. 

A  notice  of  forfeiture  of  the  interest  of  a 
co-owner  of  mining  claims,  because  of  failure 
to  contribute  his  proportion  of  the  expenditares, 
is  fatally  defective,  if  not  specifying  toe  smoant 
of  money  spent  upon  each  claim,  nor  facts  which 
might  excuse  expenditure  on  eajdi  claim. 

Appeal  from  district  coor^  Onimtson  coun- 
ty. 

Action  hy'  Oeorse  Ode  Briscoe  against 
WlUiam  Haynes  and  others.  Fran  a  judg- 
ment In  favor  of  plalntlir,  detendants  appeal. 
Affirmed. 

D.  T.  Sapp,  for  appellants.  T.  J.  O'Don- 
nell,  Hilton  Smith,  and  S.  D.  Crump,  for  ap> 
pdlee. 

STEELE,  J.  The  title  to  two  mining 
claims,  the  Bull  Domingo  and  the  Bull  Do- 
mingo No.  2,  is  Involved  In  this  controversy. 
George  Cole  Briscoe,  the  plalntlCC,  owned 
«Vbo  of  the  claims,  and  in  1896  conveyed  to 
his  co-owner.  Haynes,  lo/oo  payment,  so 
he  alleges  In  his  complaint  for  assessment 
work  done  on  the  claims  by  Haynes  for  the 
year  1895  and  to  be  done  for  the  year  1896. 
In  January,  1897,  Haynes  caused  to  be  pub- 
lished In  the  Pitkin'  Miner,  a  newspaper  pub- 
lished at  the  town  of  Pltklo,  a  notice  of  for- 
feiture because  of  the  alleged  failure  of  Bris- 
coe to  contribute  his  proportion  of  the  ex- 
penditures  upon  the  claims  for  the  year 
1896;  and  during  the  month  of  August,  1897, 
the  notice  and  proof  of  publication,  together 
with  an  affidavit  of  Haynes,  were  recorded 
in  Gunnison  county.  Haynes  having  on 
July  31,  1897,  conveyed  to  the  defendants 
Perreault,  McManes,  and  Boff  undivided 
Interests  in  the  claims,  they  all  Joined  in 
a  lease  to  the  defendant  Hallett,  a  copy  of 
which  is  set  forth  In  the  complaint.  The 
plaintiff,  in  the  complaint,  alleges  on  In- 
formation and  belief  that  Haynes  did  not 
perform  the  work  upon  the  claims  in  189C, 
or  at  any  time  prior  to  the  publication  of 
the  notice,  and,  that  Haynes,  Perreault,  Mc- 
Manes, and  Boff  conspired  to  cheat  and  de- 
fraud plaintiff  of  his  interest  In  the  claims. 
The  plaintiff  further  alleges  that  the  said 
Pitkin  Miner  was  not  the  newspaper  pub- 
lished nearest  to  said  mining  claims,  and 
was  not  a  paper  In  which  said  notice  of 
forfeiture  could  legally  be  published,  and 
that  there  were  other  newspapers  published 
nearer  the  claims  than  the  said  Pitkin  Min- 
er. The  defendants,  in  their  answer,  deny 
the  agreement  alleged  between  the  plain- 
tiff and  tbe  defendant  Haynes;  allege  that 
Haynes  did  the  assessment  work  upon  the 
claims  for  the  year  1896,  but  deny  that  the 
work  was  done  for  or  In  behalf  of  plaintiff; 
deny  a  conspiracy;  deny  that  there  were 
newspapers  published  nearer  the  claims  than 
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tbe  Fltkln  Miner.  The  other  allegations'  of 
the  complaint  material  to  a  decision  are  ad- 
mitted. The  cause  was  tried  bj  the  court, 
and  Jndsmeut  rendered  for  tbe  plaintiff. 
Hie  defendants,  except  Hallett  and  the  bank, 
hare  perfected  an  appeal  to  this  court 

U[K)D  the  trial,  the  court  required  the  de- 
fendants to  assame  the  burden  of  proof. 
The  defendants  offered  to  show  that  the 
Pitkin  Miner  was^jhe  nearest  paper  to  the 
property  in  question,  b^  tbe  usual  traveled 
route.  This  ofFer  was  refused;  tbe  court 
holdlDK  that  the  newspaper  nearest  tbe 
claims  "by  the  usual  traveled  route"  was  not 
the  newspaper,  within  the  meaning  of  the 
statDte,  In  which  the  publication  should  be 
made.  The  defendants  then  offered  to  show 
that  (x^les  of  the  newspaper  in  which  the 
forfeiture  notice  was  published  were  mailed 
to  the  plaintiff  and  received  by  him  after 
the  time  of  tbe  first  pulilicatlon.  This  offer 
was  also  refused.  The  defendants  then  rest- 
ed. The  plaintiff  then  called  one  witness, 
InterrogBted  him  In  reference  to  money  de- 
posited In  bank  as  royalty,  and  tbe  case  was 
thea  closed.  The  court  thereupon  rendered 
judgment  in  favor  of  the  plaintiff.  The  as- 
signments of  error  principally  discussed  are 
those  relating  to  the  rulings  of  the  court  In 
requiring  tbe  defendants  to  prove  the  reg- 
ularity of  the  proceedings  taken  by  them  to 
forfeit  tbe  interest  of  Briscoe  in  the  claims, 
and  tbe  ruling  of  the  court  in  construhig  sec- 
tion 23'24  of  the  Revised  Statutes  of  the 
United  States.  The  defendants  admit  In 
tbelr  answer  that  prior  to  1S96  the  title  to 
the  claims  was  as  alleged  In  the  complaint, 
and  "that  said  William  Haynes  has  at  all 
times  Bjnce  the  30th  day  of  July,  1807,  as- 
serted and  claimed,  and  now  claims,  that 
the  philntiff  has  forfeited  all  his  Interest  in 
Bald  mining  claims,  and  each  of  them."  By 
these  admissions  in  the  pleadings  it  is  ap- 
parent that  they  rely  upon  the  regularity  of 
the  forfeiture  to  defeat  the  plaintiff,  and 
that  their  title  to  the  claims  depends  upon 
the  legality  of  the  proceedings  by  which  the 
plalntWTs  interest  was  sought  to  be  forfeit- 
ed to  the  defendant  Haynes.  Under  these 
conditions,  the  burden  of  proof  was  prop- 
^ly  declared  to  be  upon  the  defendants  to 
establish  by  a  preponderance  of  the  evidence 
that  the  interest  of  the  plaintiff  in  the  claims 
hi  question  was  regularly  and  legally  for- 
feited to  the  defaidant  Haynes  for  failure 
of  plaintiff  to  pay  his  proportionate  share  of 
the  work  performed  during  the  year  1896. 
HaU  V.  Kearny,  18  Colo.  505,  33  Pac.  373; 
Johnson  v.  Young,  18  Colo.  623,  34  Pac.  173. 

Upon  this  branch  of  the  case  my  asso- 
datea  do  not  express  an  opinion,  but  base 
the  Judgment  of  afBrmance  upon  the  mat- 
ters stated  hereafter.  These  claims  are  lo- 
cated on  Italian  Mountain,  in  Gunnison  coun- 
ty, and  the  plaintiff  alleged  in  bis  complaint 
that  the  notice  published  in  the  Pitkin  Miner 
^as  not  notice  to  him,  because  the  statute 
»<IQire8  tbe  notice  to  be  published  "in  tbe 


newspaper  nearest  tbe  claim."  Haynes  tes- 
tified that  the  distance  from  the  claims,  by 
"tbe  usual  traveled  route,"  to  Pitkin,  where 
tbe  notice  was  published.  Is  about  41  miles, 
and  that  by  the  usual  traveled  route  it  was 
about  100  mUes  from  the  claim  to  Crested 
Butte.  "You  would  have  to  go  to  Pitkin, 
and  from  Pitkin  to  Gunnison,  and  from  Gun- 
nison to  Crested  Butte,"  said  the  witness. 
The  defendant  sought  to  establish  the  fact 
that  during  the  winter  and  ^rlng  of  1897 
the  nearest  place  "by  the  usual  traveled 
route"  was  Pitkin.  The  court  correctly 
held,  however,  that  the  season  of  the  year 
cannot  be  a  factor  in  determining  the  ques- 
tion, and  that,  unless  the  newspaper  at  Pit- 
kin was  the  nearest,  irrespective  of  tbe  sea- 
son or  of  the  condition  of  the  weather,  It 
was  not  the  nearest  newspaper,  within  the 
meaning  of  the  statute.  No  decision  has 
been  cited  construing  the  vords  of  this  stat- 
ute. There  are  numerous  decisions  of  the 
secretary  of  the  interior  construlu^  the  stat- 
ute requiring  publication  of  application  for 
patent  (section  2325,  Rev.  St  U.  S.);  but  we 
think  tbe  two  sections  are  entirely  different 
The  section  now  under  consideration  re- 
quires that  publication  be  made  In  "a  news- 
paper published  nearest  the  claim."  In  the 
section  under  consideration  by  the  secretary 
of  the  Interior  in  the  cases  cited,  the  stat- 
ute requires  publication  by  the  register  "In 
a  newspaper  to  be  by  bim  designated  as 
published  nearest  to  such  claim."  The  dc^- 
fendant  offered  to  show  that  copies  of  the 
newspaper  were  sent  to  the  i^ntlff.  The 
court  properly  refused  the  offer.  Tbe  notice 
must  be  by  publication  or  by  personsl  serv- 
ice, and  personal  service  cannot  be  had  by 
sending  through  tbe  mall  a  copy  of  the  news- 
paper in  which  the  notice  Is  published;  and 
IH'ovlng  that  the  person  to  whom  tbe  no- 
tice is  directed  received  the  paper  Is  not 
sufficient  • 

The  act  of  congress  authorizing  the  pro- 
cedure whweby  the  proper^  of  the  co-owner 
is  forfeited  must  be  strictly  construed;  and 
the  defendants,  upon  whom  was  the  burden  of 
proof,  having  failed  to  show  that  the  Pitkin 
Miner  was  tbe-  newspaper  "published  nearest 
to  the  claim,"  it  follows  that  tbe  service 
and  subsequent  acts  were  void,  and  that  the 
plaintiff  Is  the  owner  of  an  undivided  one-, 
half  of  the  Bull  Domingo  and  Bull  Domingo 
No.  2  claims,  and  entitled  to  possession.  In 
this  construction  of  the  statute  my  asso- 
ciate do  not  concur.  They  are  of  opinion 
that  the  notice  itself  Is  fatally  defective, 
in  that  it  does  not  specify  the  amount  of 
money  spent  upon  each  claim,  nor  tbe  facts 
which  ml^ht  excuse  expenditure  upon  each 
claim.  All  the  members  of  the  court  agree 
that  the  case  should  be  affirmed.  My  asso- 
ciates do  not  place  upon  the  statute  a  differ- 
ent construction  than  tliat  mentioned  In  the 
opinion,  but  base  their  Judgment  of  affirm- 
ance upon  the  grounds  mentioned.  I  do  not 
insist  that  the  notice  Is  sufficient;  but  think 
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the  Judgrment  should  Ije  affirmed  upon  the 
theory  adopted  by  the  trial  court. 

The  judgment  of  the  district"  court  1b  af- 
flrmed. 

AffirmecU 


(38  Colo.  6U) 

liAKB  FORK  DITCH  CO.  T.  HAtBT  et  al. 

(Supreme  Court  of  Colorado.   June  3.  1901.) 

TERMS  OF  COURT— SPECIAL  TERM— ADJOURN- 
MENT—WATER  RIGHTS  AND  IRRIGATION— 
IRREGULAR  DECREE— COLLATERAL  ATTACK. 

1.  "Where  the  clerk's  journal  recited  adjoum- 
nieut  to  a  certain  day  pending  the  hearing  of 
an  apniicatioo  for  modihcation  of  a  decree  on 
that  date,  and  the  journal  of  that  date,  after 
atating  the  name  of  the  court,  and  that  it  waa 
a  "Special  term,"  recited  that  the  court  "con- 
vened pursuant  to  adjournment,"  the  recitals 
showed  that  the  court  held  on  the  date  mention- 
ed was  an  adjourned,  and  not  a  apedal,  term. 

2.  A  conditional  decree  adjudicating  priorities 
of  water  rights,  though  erroneous,  is  not  void, 
and  cannot  be  collaterally  attacked. 

3.  Where,  in  adjudicating  raiorities  of  water 
rights,  the  decree  did  not  follow  the  statute  in 
numbering  the  ditches  and  awarding  the  priori- 
ties, such  errors  are  irreeolaritieB  only,  and  do 
not  render  the  decree  TOldi  ao  as  to  be  subject 
to  collateral  attack. 

Appeal  from  district  court,  Delta  county. 

Action  by  C.  W.  Haley  and  others  against 
the  Lake  Fork  DItc4i  Company.  From  a  judg- 
ment In  favor  of  plaintiffs,  defendant  ap- 
peals. Reveraed. 

Brown  &  Nourse.  for  aiqpdlant  HUton  EL 
Welch,  for  appellees. 

STEELE,  J.  Ward  and  Klser  creeks  are 
tributaries  of  Forked  Tongue  creek,  in  Delta 
county.  The  Lake  Fork  ditch  takes  water 
from  Ward  and  Klser  creeks;  the  Forked 
Tongue  ditch  takes  water  from  Forked 
Tongue  creek  below  the  mouths  of  Ward  and 
Klser  creeks.  The  controversy  arises  be- 
tween the  appellees,  owners  of  the  Forked 
Tongue  ditch,  and  the  Lake  Fork  Ditch  Com- 
pany, over  the  right  to  the  water  In  these 
streams.  In  the  suit  brought  the  plaintiffs 
claim  that  their  ditch  was  constructed  sev- 
eral years  prior  to  the  construction  of  the 
ditch  of  the  Lake  Fork  Ditch  Company,  and 
that  by  right  their  ditch  should  have  priority 
over  the  said  Lake  Fork  ditch;  and  the  court, 
upon  the  trial,  decreed  the  Forked  Tongue 
ditch  a  priority  of  4.6  cubic  feet  of  water. 
The  answer  of  the  Lake  Fork  Ditch  Company 
denies  the  allegations  of  the  complaint,  and 
further  pleads  that  on  June  17,  1889,  in  a  cer- 
tain proceeding  commenced  In  the  district 
court  of  the  Seventh  judicial  district  sitting 
within  and  for  the  county  of  Delta,  for  the 
purpose  of  settling  the  priorities  of  right  to 
the  water  In  the  various  streams  of  said  coun- 
ty. In  which  proceeding  the  plaintiffs  (appel- 
lees) wore  made  parties,  the  said  district 
court  renderoil  Its  decree  granting  to  the  de- 
fendant (flppellnnt)  the  right  to  certain  wa- 
ter In  the  streams,  and  that  said  right  was 


prior  to  that  of  the  appellees.  They  further 
allege  that  In  the  month  of  March,  1890, 
the  said  plaintiffs  filed  In  said  district  court 
a  petition  for  the  modification  of  said  de- 
cree, and  that  on  the  30th  of  June,  1890,  the 
said  court  readjudicated  and  determined  the 
priority  of  the  ditches  and  canals  taking  their 
supply  of  water  from  Forked  Tongue  creek 
and  its  tributaries;  and  that  In  said  read- 
judlcation  the  appellanUs  ditch  (the  Lake 
Fork  ditch)  was  given  priority  number  8,  and 
the  appellees*  ditch  was  given  priority  num- 
ber 13;  the  appellant's  dltdi  being  given  a 
priority  over  the  appellees*  ditch,  as  In  the 
original  decree.  They  furthermore  state  anc! 
allege  that  ever  since  the  renderhig  of  the 
decree  the  water  of  said  ditches  and  canals 
has  been  distributed  by  the  water  commis- 
sioner of  said  district  In  accordance  with  the 
requirements  of  said  decree,  and  that  the 
said  plaintiffs  (appellees)  have  been  receiving 
water  from  Forked  Tongue  cveek,  throogh 
Its  said  ditch,  in  accordance  with  the  prior- 
ities of  said  decree,  until  the  commencement 
of  this  suit,  to  wit,  January  29,  1807.  For 
a  r^ly  the  plaintiffs  (appellees  her^  alleged. 
In  substance,  that  the  decree  of  the  district 
court  and  the  amended  decree  were  each 
void,  because  It  was  not  rendered  in  any 
court;  It  Is  indefinite  and  uncertain;  the 
court  had  not  jurisdiction;  It  does  not  purport 
to  be  final;  It  was  conditional;  It  Is  not  In 
accordance  with  the  allegations  of  defendant's 
answer;  It  was  rendered  at  a  special  term  of 
the  district  court,  which  was  never  appoint- 
ed; it  awards  no  water.  The  court  rendered 
Judgment  in  favor  of  the  plaintiffs,  and  held 
the  decree  and  amended  decree  to  be  void, 
and  awarded  to  plaintiffs  a  priority  over  the 
defendant  for  4.6  cubic  feet  of  water. 
'  The  only  assignment  of  error  which  we 
will  consider  Is  that  concerning  the  nillnff 
of  the  court  that  there  had  been  no  valid 
adjudication  of  priorities  of  right  to  the  use 
of  water  In  water  district  No.  40.  It  seems 
that  the  records  of  the  district  court  of  Del- 
ta  county  have  been  rather  inaccurately  k^t, 
but  there  is  sufficient,  we  think,  in  the  record 
Itself,  to  show  that  the  proceedings  were  had 
In  the  district  court  of  the  Seventh  judicial 
district,  sitting  within  and  for  the  county  of 
Delta.  In  fact,  the  decree  itself  recites  that 
It  is  a  decree  of  such  court  in  such  county. 
Tlie  clerk  of  the  district. court  produced  the 
journal  kept  In  bis  office.  On  page  140  of 
this  book  the  following  api)ears:  "First  day 
of  the  sixth  regular  term  of  the  district  court 
of  Delta  county.  Colorado;  the  same  being 
called  at  10  o'clock  a.  m.,  February  11th, 
1889.  Present:  Hon.  J.  C.  Bell,  judge  of  the 
Seventh  judicial  district  of  the  state  of  Orf- 
orado,  presiding.  Ben  S.  Gbeen,  Sheriff." 
This  Is  a  sufficient  record  to  show  the  county, 
district,  and  state  in  which  the  court  Is  held; 
and  all  orders  appearing  in  the  book  after 
that  date  will  be  presumed  to  have  been 
made,  unless  the  contrary  appears  In  the  rec- 
ord. In  due  course,  by  (he  proper  officials  of 
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the  district  court  of  the  Seventh  Judicial  dis- 
trict of  Colorado,  sitting  within  and  for  the 
coant;  of  Delta,  Oji  March  10,  1890.  the 
court,  having  under  coDslderation  the  applica- 
tion of  the  plaintiffs  (appellees  here)  for  a 
modification  of  the  decree  of  June  17,  1899, 
entered  an  order.  In  which  the  following, 
among  other  things,  appears:  '*And  the 
court,  being  fully  advised  In  the  premises, 
dotb  order  that  petitioners  shall  give  personal 
notice  In  writing  to  all  persons  int^ested  in 
decrees  of  priorities  that  are  sought  to  be  or 
will  be  affected  by  any  matters  aslied  to  be 
coQ^ered  in  said  petition,  and  that  such  no- 
tice sliaU  be  served  at  least  ten  days  prior 
to  the  last  Monday  in  June,  1S90,  and  on  last 
said  day  said  notice  shall  be  made  returna- 
ble to  an  adjourned  term  of  this  court  to  be 
bolden  on  tbat  day  In  tlxis  county."  There 
does  not  appear  to  be  an  entry  by  the  clerk 
on  the  10th  of  March,  or  on  any  day  sub- 
sequent thereto,  showing  an  adjournment  to 
June  30.  1800.  On  June  30,  1890.  the  recital 
by  the  clerk  is  as  follows;  "District  Court  of 
the  ^evratb  Judicial  Dist.  This  being  a  si>e- 
dal  term.  The  same  being  the  30th  dey  of 
June,  1890.  Court  convened  pursuant  to  ad- 
journment at  10  o'clock  a.  m."  And  it  is 
contended  that  these  recitals  show  that  a 
special  term  of  court  was  held  on  June  30. 
ISOO,  without  an  order  of  the  court  appoint- 
ing such  term,  and  without  the  notice  requir- 
ed by  the  statute;  and  that  all  decrees  and 
orders  made  at  such  time  were  Illegal  and 
void,  because  of  the  failure  to  appoint  the 
^>eclai  term  and  give  the  notice  required  by 
statute.  From  these  recitals  we  are  forced 
to  the  conclusion  that  the  judge  of  the  dis- 
trict court,  on  the  10th  of  March.  1890.  ad- 
journed the  term  until  the  30th  of  June,  1890, 
and  that  the  court  sitting  on  the  30th  of 
June,  1890,  was  an  adjoumm^t  of  the  reg- 
ular term  of  the  district  court,  and  not  a 
special  term.  This  the  court  had  a  right 
to  do  under  section  1040,  Mills'  Ann.  St, 
even  though  there  were  intervening  terms  of 
court  in  other  counties  of  the  district.  We 
are  therefore  of  opinion  that  the  decrees  ren- 
dered by  the  district  court  were  decrees  of 
the  district  court  of  Delta  county,  and  were, 
B8  far  as  the  entry  of  the  decrees  Is  ctm- 
cemed,  valid  and  binding  decrees  of  the  dis- 
trict court;  and  that  said  district  court  did, 
on  the  17th  of  June,  1889,  by  its  decree,  ad- 
judicate the  priorities  of  water  rights  in  wa- 
ter district  No.  Mr  and  that,  at  the  iustonce 
of  the  appellees,  it  did  modify  said  decree 
on  the  30th  of  June,  1890. 

The  appellees  contend  that,  inasmuch  as 
the  decree  Is  a  conditional  one,  it  is  void. 
We  cannot  agree  with  the  contention.  A  con- 
ditional decree,  such  as  was  roidered  in  this 
case,  is  an  erroneous  decree,  and  has  been 
so  held  by  this  court  in  the  case  of  Ft  Mor- 
gan Land  &  Cbnal  Co.  t.  South  Platte  Ditcb 


Co.,  18  Colo.  1,  30  Pac.  1032,  36  Am.  St  Rep. 
250.  and  in  Larimer  &  Weld  Irr.  Co.  v.  Wyatt, 
23  Colo.  480,  48  Pac.  528,  but  such  decrees 
have  not  been  held  to  be  void  and  open  to 
collateral  attack. 

It  is  contended  that  the  court  did  not  fol- 
low the  statute  in  the  numbering  of  the 
ditches  and  in  awarding  the  priorities.  Con- 
ceding this  to  be  true,  these  are  Irregularities, 
merely.  In  the  decree.  The  court  bad  juris- 
diction of  the  subject-matter  and  of  the  per- 
son, and  the  decree  as  rendered  is  jaot  pro- 
hibited by  the  statute,  and  therefore  is  not 
void. 

It  Is  contended  that  the  decrees  do  not 
dispose  of  the  water,  and  the  learned  judge 
who  tried  this  case  excluded  the  decree  as 
evidence,  because  "there  are  so  many  irreg- 
ularities," and  because,  as  he  seated,  no  wa- 
ter had  been  specllicaUy  decreed.  We  can- 
not understand  the  objection  thus  made  to 
the  decree.  As  we  understand  the  decree  of 
1889,  it  did  distribute  the  water  among  the 
various  ditches  of  district  No.  40,  and  It  did 
fix  and  determine  the  priority  of  the  ditches. 
The  amended  decree,  or  the  decree  of  Jtme 
30,  1890.  provided:  "It  Is  ordered,  adjudged, 
and  decreed  that  the  decrees  heretofore  en- 
tered In  the  said  matter  of  the  adjudication 
of  priorities  of  right  to  the  use  of  water  in 
said  water  district  and  county  and  the  ditches 
therein  mentioned  and  numbered  that  take 
their  supply  of  water  from  said  Forked 
Tongue  creek  and  the  tributaries  thereof,  ex- 
cept Surface  creek,  be  so  amended,  and  is 
hereby  amended,  and  the  ditches  renumber- 
ed, and  the  rights  of  priorities  and  ditches 
renumbered,  to  lie  as  follows:  The  Lake  Fork 
ditch  shall  be  entitled  to  priority  No.  8;  the 
Forked  Tongue .  ditch  shall  be  ^titled  to 
priority  No.  13;  •  •  *  and  in  all  other 
matters  the  said  decree  shall  stand,  and  the 
numbers  heretofore  in  said  decree  given  to 
the  said  ditches  shall  stand  soldy  for  the 
purpose  of  regulating  the  use  and  distribu- 
tion of  water  among  these  ditehes  taking 
water  from  the  same  tributary,  but  for  no 
other  purpose  whatever."  So  that  the  only 
aajendment  made  to  the  decree  of  1880  was 
to  change  the  priorities  of  ditches  taking 
water  from  Forked  Tongue  creek.  Although 
we  are  satisfied  that  the  appellees  are  estop- 
ped from  (luestiontng  the  validity  of  the  de- 
cree of  1889,  or  of  the  amendment  of  it,  by 
the  fact  that  they  applied  for  and  secured 
the  amendment,  we  base  our  opinion  upon 
the  ground  that  the  decree  of  1880  and  the 
amendment  of  1800  were  not  void,  but  er- 
roneous merely,  and  are  not  subject  to  col- 
lateral attack.  If  the  app^iees -were  dissat- 
isfied with  the  decree  of  the  district  conrt, 
they  should  have  appealed  from  it  or  have 
had  It  reviewed  upon  error. 

For  the  reasons  assigned,  tbe  Judgment  or 
the  district  court  will  be  revised.  Berersed. 
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FAIEPLAY  HYDRAULIC  MINING  CO.  t. 
WESTON. 

(Sapreme  Court  of  Colorado.   Dec.  24,  1901.) 

IRRIGATION— WATER  RIGHTS— ACQUISITION— 
LICBNBBB— POLLUTION— INJUNCTION. 

Where  plaintiffs  grnntora  entered  on  the 
plftcer  grouna  of  defendants,  on  which  the  wa- 
ters of  a  Btrcam  were  then  being  used  for  plac« 
mining  purposes,  and  without  toe  knowledge  or 
consent  of  defendants  constructed  a  ditch  which 
diverted  water  after  it  had  passfn]  oyer  the 
placer  flume,  bat  before  it  returned  to  the  creek, 
and  defendants  acquiesced  in  the  diversion,  the 
grantor  acquired  only  the  rights  of  a  licensee, 
and  plaintiff  could  not  enjoin  the  pdlntion  of 
the  stream  by  the  turning  of  onotoer  body  of 
water  into  it 

Appeal  from  district  court,  Park  county. 

BUI  bj  William  E.  Weston  against  the 
Falrplar  -Hydraulic  Mining  Company.  From 
a  Judgment  tot  plaintiff,  defendant  appeals. 
Reversed. 

Tfae  action  prosecuted  by  appellee,  as  plain- 
tiff, waa  to  enjoin  appellant,  as  defendant, 
from  so  polluting  the  water  of  Bearer  creek, 
claimed  by  plaintiff  for  the  purposes  of  Irri- 
gation, as  to  render  It  vnflt  for  that  use,  or 
thereby  Injure  the  ditdi  through  which  such 
water  waa  conducted.  FUIntiff  obtained  a 
judgment  requiring  the  defendant  to  permit 
the  water  claimed  by  him  to  pass  to  the 
head  gate  of  this- ditch  In  good  and  suitable 
condition  for  Irrigation  purposes,  and  en- 
joining It  from  doing  or  permitting  any*  act 
to  the  contrary  whldi  would  result  In  injury 
to  the  ditch,  or  materially  Impair  the  quality 
of  the  water  for  Irrigation  purposes.  From 
tills  judgment  the  defendant  brings  the  case 
here  for  rerlew  on  appeaL  The  material 
facts  and  testimony  appear  in  the  opinion. 

Oscar  Beuter  and  August  Pease,  for  a[^>el- 
lant    Charles  A.  Wilkin,  for  appellee. 

OABBERT,  J.  Defendant  is  the  owner  of 
an  appropriation  of '  the  waters  of  Bearer 
creek  for  placer  mining  purposes,  which  ante- 
dates the  initiation  of  any  rights  to  which 
plaintiff  has  succeeded  to  the  use  of  water 
from  that  source.  In  1882  the  party  through 
whom  plaintiff  derives  title  to  the  appropria- 
tion under  which  he  claims  entered  upon  the 
placer  ground  of  the  grantors  of  appellant, 
on  which  the  waters  of  the  stream  were  then 
being  used  for  placer  mining  purposes,  and, 
without  the  knowledge  or  consent  of  tbe  then 
owners  of  such  ground,  constructed  a  ditch 
which  diverted  water  after  it  passed  through 
tbe  placer  flume  and  over  tbe  placer  dump, 
but  before  It  returned  to  the  channel  of  the 
creek.  While  this  action  appears  to  have 
been  acquiesced  in  by  tbe  then  owners,  there 
is  evidence  directly  to  the  effect  that  the 
party  ao  taking  the  water  should  never  assert 
a  legal  claim  or  right  thereto,  nor  should  bis 
use  of  sucb  water  interfere  with  the  opera- 
tion of  tbe  placer.  There  Is  no  testimouy  to 
the  contrary.  The  most  that  can  be  claimed 
on  the  part  of  plaintiff  Is  that  the  owners  of 


the  placer  acquiesced  In  the  construction  of 
the  ditch  and  the  diversion  of  water  after  It 
had  been  used  for  placer  purposes.  The 
original  bead  gate  of  tbe  ditch  was  Immedi- 
ately below  the  placer  dump.  It  was  main- 
tained there  for  several  years,  and  then  mor- 
ed  several  htmdred  feet  ncMihessterly.  This 
change  was  occasioned  by  a  change  In  the 
place  of  placer  washing,  which  prevented  tite 
water  from  passing  down  where  It  did  when 
tbe  ditch  was  first  constructed-  In  1891  the 
parties  interested  in  the  placer  completed  a 
ditch  by  means  of  which  a  large  volume  of 
water  was  turned  into  Beaver  from  Mosquito 
creek.  This  additional  water  was  used  In 
placer  mining.  This,  it  is  claimed  on  the 
part  of  plaintiff,  so  fouls  the  water  at  the 
point  where  he  dlrerta  the  flow  through  his 
ditch  as  to  render  it  xmfit  for  the  purposes  of 
Irrigation.  It  is  also  claimed  on  his  behalf 
that  prior  to  the  diversion  of  water  from 
Mosquito  creek  the  water  which  be  was  wont 
to  dlrert  was  not  so  polluted.  It  may  be 
conceded,  for  the  purposes  of  this  cose,  that 
sucb  Is  the  fact.  The  theory  of  tbe  complaint 
ts  that  the  grantor  of  plaintiff  made  a  ralid 
appropriation  of  the  waters  of  Bearer  creek 
without  any  limitation  whaterer,  upon  the 
rights  so  claimed  to  hare  beeu  acquired.  The 
trial  court  so  found  and  concluded,  and  upon 
this  theory  rendered  the  judgment  of  which 
appellant  complalna  Whether  or  not  the 
judgment  giren  Ig  correct,  If  tbe  claim  of 
plaintiff  bad  been  established,  is  not  a  ques- 
tion which  we  are  required  to  determine. 
Without  attempting  to  indicate  what  rights 
are  vested  in  him  to  the  use  of  tbe  water  of 
the  stream  for  the  purposes  of  irrigation,  we 
shall  base  our  decision  solely  <m  the  one 
question  of  whether  or  not,  in  the  circum- 
stances of  this  case,  plaintiff  Is  entitled  to 
the  relief  demanded.  Fop  the  purposes  of 
this  case  tbe  very  most  that  can  be  claimed 
on  behalf  of  plaintiff  Is  that  he  is  tbe  licensee 
of  appellant  Tbe  right  of  his  grantor,  who 
initiated  a  use  of  tbe  water  which  he  now 
claims  tbe  appellant  has  wrongfully  fouled, 
was  to  water  which  the  predecessors  of  ap- 
pellant had  first  used  for  placer  mining  pur- 
poses, but  before  It  reached  the  channel  of 
the  stream.  He  took  the  water  after  thna 
applied  by  constructing  a  ditch  upon  the  min- 
ing premises.  The  then  owners  of  these 
premises,  and  the  parties  then  lawfully  using 
the  water  for  mining  purpnses,  as  well  as 
appellant  acquiesced  in  these  acts.  This  does 
not  Impose  upon  appellant  any  such  obliga- 
tion as  plaintiff  now  seeks  to  burden  it  with. 
It  was  patent  to  the  grantor  of  plaintiff  that 
the  water  which  he  sought  to  divert  was  lia- 
ble to  be  fouled  when  utilized  for  the  pur- 
pose tor  which  It  bad  been  appropriated,  and 
that  any  structures  which  he  would  erect  be- 
low the  placer  dumps  to  divert  such  water 
might  be  Injured,  or  even  rendered  useless, 
by  tbe  same  means.  Mere  acquiescence  on 
the  part  of  the  placer  owners  in  these  acts 
Imposed  upon  them  no  obligation  to  continue 
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to  flov  water  In  a  glveD  place,  or  of  a  glren 
qiullt7  or  quantity,  for  the  use  of  plaiotUC 
or  hi8  grantor.  Appellee  has  only  succeeded 
to  tbe  rights  of  a  bare  licensee,  and,  what- 
ever they  may  be,  be  can  only  exercise  them 
subject  to  those  existing  In  tbe  appelant  to 
the  use  of  tbe  wat^  and  premises  for  the 
purposes  for  which  they  were  appn^rlated, 
and  subject  to  the  results  naturally  caused 
by  such  use.  A  bare  Ilcraisee  goes  upon  prem- 
ises at  his  own  risk,  must  take  them  as  be 
finds  them,  and  accepts  tbe  permission  thus 
graoted  with  Its  concomitant  conations  and 
pails.  Redlgan  t.  Ballroad  Co.,  165  Mais. 
M.  28  N.  B.  im  14  L.  R.  A.  276,  31  Am. 
St  Rep.  520.  A  license  of  the  character  un- 
der consideration  will  be  strictly  construed. 
Carletoa  t.  Redlngton,  21  N.  H.  2&1.  It  Is 
also  prt^er  to  consider  tbe  drcnmstances  In 
which  sudi  a  license  was  given  if  a  doubt 
artoes  as  to  the  rights  of  the  parties  there- 
undv.  Brown  t.  Bowen,  80  N.  T.  519,  88 
AnL  Dec.  40&.  In  the  absence  ot  testlmtHiy 
It  will  Dot  be  preeuined  that  the  grantors  of 
the  defoidant  ever  Intended  to  vest  a  right 
hi  a  licensee  of  that  scope  which,  If  asserted, 
vonld  be  practlcaDy  destmctlTe  of  thetar 
own  estate.  In  addition,  we  have  the  undls- 
pated  testimony  of  the  party  who  dlecussed 
tiie  sltoation  with  the  grantw  of  plalntlCt,  to 
the  ^ect  that  tbe  pflimlssitm  granted  to  take 
the  water  from  below  the  placer  dump  was 
vpom  condition  that  It  Btbould  not  ripen  Into 
a  ri^t,  or  the  use  ol  such  water  Interfere 
with  the  operation  ot  the  t^cer. 

Tbe  Jndgmoit  <rf  ttie  district  court  is  re- 
Tersed  and  the  cause  remanded,  with  dlrec- 
tkms  to  eat&  Judgment  that  plalntUf  take 
nothli^  as  prayed  in  his  complaint,  and  dls- 
mlag  tbe  action. 

Judgment  lerersed. 


WCoio.  108) 

OLYMPIC  ATHLEHO  CLUB  t.  SPHBB 
et  aL 

(Snpreme  Court  of  Colorado.   Dec.  24,  1901.) 

DWtTNCnON— RBSTRAININO  INTERFBRENCB 
WITH  PRIZE  PIOHTrNG. 

An  iDjnnctlon  to  restraiu  a  city  police  de- 
partment from  interfering  with  the  givicg  of 
^irriog  exhibitions"  cannot  be  granted. 

Appeal  from  district  court,  Arapahoe  coun-. 
ty. 

Suit  by  the  Olympic  Athletic  Club,  a  corpo- 
ration, against  Robert  W.  Speer  and  others, 
constituting  tbe  fire  and  [>olice  board  of  tbe 
city  of  Denver,  and  others.  From  a  decree 
hi  favor  of  the  defendants,  tbe  plaintiff  ap- 
peals. Affirmed. 

James  M.  Ellis,  Guy  Le  B.  Sterlck,  and  8. 
L  Carpratw,  tar  appellees. 

CAMPBEUi,  0.  J.  Tbe  action  was  Cor  an 
hijunction  to  restrain  titte  police  d^rtment 
of  tlie  dty  of  Denver  from  Intorfarlng  vrlth 
the  plaintiff  in  giving  what  It  caUs  "exfalbl- 
ttons  of  afhletles.  and  sparring  exhibitions," 
67  P.— 11 


The  privilege  is  daImM  undw  an  act  ot  the 
general  assembly  entitled  "An  act  In  r^tlwa 
to  prise  fighting  and  sparring  exhibitions." 
Sess.  Laws  1880,  p.  S09.  The  statute  Is 
unique  in  subject-matter  as  well  as  arrange- 
ment. It  consists  of  one  sectlcm.  Tbe  first 
portion  provides  that  "A  person  who  *  *  * 
bistlgates,  aids,  w  encourages  *  *  *  a 
fi^t  commonly  called  a  ring  or  prlae  fight, 
*  *  *  or  who  engages  In  a  public  or  pri- 
vate sparring  exhlbltl<m,  with  or  without 
gloves,  within  the  state,  to  attend  which  an 
admission  fee  Is  charged  or  received,  •  •  • 
is  guilty  of  a  misdemeanor."  No  penalty  Is 
provided  for  a  violation  <tt  the  act  The  sec- 
tion cwcludes  with  a  proviso  «ceptlng'from 
tbe  operation  ot  tbe  general  [Mwhibltlon  quot- 
ed  "sparring  odilbltlons  with  gloves  of  not 
less  than  five  ounces  each  In  weight,"  if  such 
exhibitions  are  "held  by  a  domestic  Incor- 
porated athletic  associatlcHi  In  a  building 
leased  by  It  tor  athletic  purposes,  mily,  for 
at  least  <me  year,  or  In  a  building  owned  and 
occupied  by  such  association,"  upo;i  tbe  pay- 
ment of  a  certain  license  fee.  That  Is  to 
say,  a  penal  offense  is  created,  applicable 
throughout  tbe  entire  state  to  every  person, 
natural  and  artificial,  though  without  pro- 
viding a  penalty  for  its  vloiatl(m,  followed 
by  a  proviso  purporting  to  exclude  from  the 
general  {woblbitlon  a  certain  kind  of  corpo- 
ratlcms.  The  district  court,  upon  an  ex  parte 
application,  granted  a  temporary  writ  of  in- 
junction. Whoi  defendante  Intnposed  a  gen- 
eral demurrer  to  the  complaint,  it  was  sus- 
tained by  the  court,  the  preliminary  writ  was 
dlB8(dved.  and  the  action  dismissed. 

The  police  board  of.  tbe  city  ot  Denver 
seeks  to  nphdd  the  Judgment  i^n  tbe 
ground  (1)  that  tbe  act  is  nncwstltutlonal; 
(2)  that  the  case  was  not  we  to  invoke  tbe 
extraordinary  remedy  asked.  If  the  statute 
is  not  ctmstltutlonal,  plaintiff  concedes  that 
It  la  not  «itltled  to  tbe  relief  prayed.  We 
apprehend  tbat  whoi  the  occasion  requires, 
the  courts  will  not  have  much  difficulty  In 
passing  npcm  Its  validity.  We  do  not  deter- 
mine the  point  here.  But  If  we  consider  the 
constitutional  qnestlMi  fairly  before  tbe 
court,  so  as  to  Invoke  Its  Jurisdiction,  and  If 
we  should,  for  the  purposes  of  the  oplnlw 
only,  bold,  according  to  plaintiff's  contention, 
that  the  statute  Is  vaUd,  which  tor  our  pres- 
ent puipose  may  safely  be  done,  nevertheless, 
upon  this  assumption,  we  are  entirely  clear 
that  the  plaintiff  was  not  entitled  to  the  re- 
lief sought  The  contentlcma  here  are  tbe 
same  as  they  were  In  City  ot  Denver  v. 
Beede,  ^  Colo.  172,  51  Pac.  624,  except  that 
the  position  of  tbe  respective  parties  Is  re- 
versed. There  the  el^  was  asserting  tbe  va- 
lidity <tf  an  ordinance  directed  against  Sun- 
day theatrical  poformances,  which  tbe  plain- 
tiff was  attacking,  while  here  tbe  dty  assails 
the  validity  of  the  statute  under  tbe  protec- 
tion of  which  the  plaintiff  claims  that  it  Is 
autlHH4zed  to  give  "sparring  ohlbltlons." 
But  the  prtodple  Involved  In  the  two  cases  Is 
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preclBely  the  same,  and  the  decieion  there 
covers  this  case  in  every  essential  point 
The  coDvinelng  reasoning  of  Mr.  Justice  Gab- 
bert  in  the  opinion  In  that  case  renders  fur- 
ther discussion  uunecessary. 

It  is  entirely  clear  that  the  granting  of 
the  preliminary  writ  was  unwarranted,  and 
an  abuse  of  judicial  discretion.  In  dissolv- 
ing the  same  as  soon  as  its  attention  was 
challenged  by  defendants'  demurrer  to  the  In- 
sufficiency of  the  complaint,  the  district  court 
speedily  rectified  its  error,  and  also  proper- 
ly dismissed  the  action  when  plaintiff  elected 
to  stand  by  the  complaint  to  which  the  de- 
murrer was  sustained.  Its  Jndgmmt  ia 
therefore  affirmed.  Affirmed. 

(28  Colo.  B4) 
OITV  OP  PUEBLO  T.  SHUTT  INV.  00. 

(Supreme  Court  of  Colorado.    June  3,  1901.) 

CITY  —  CONSTRUCTION  OP  VIADUCT  —  CLAIM 
FOR  D  AM  AO  ES— ASSIGN  MBNT—CORPOBATION 
—POWERS— ULTRA  VIRBS  ACTS— REFERENCE 
— OOMMISSIONERS  —  MISCONDUCT  —  LAW  OF 
THB  CASE. 

1.  A  corppratioD  created  for  the  purpose  of 
bayiog,  seriiDif,  and  improving  real  estate  pur- 
chaeed  certain  lots  after  the  city  had  construct- 
ed a  viaduct,  and  thereafter  purchased  from, 
the  ernntor  his  claim  for  damages  to  the  lojts 
resulting  from  the  construction  of  such  via- 
duct. Hel4,  that  the  pnrcbase  of  the  claim 
by  the  corporation  was  ultra  vires,  and  a 
usurpation  of  power,  which  would  be  a  de- 
fense to  an  action  by  it  agninst  the  city  to 
recover  guch  damages. 

2.  \\'bere  lots  injured  by  the  construcdon  of 
a  viaduct  are  sold  after  such  damage  has  ac- 
crued, and  the  claim  for  damages  to  certain 
of  the  lots  is  afterwardB  transferred  to  the 
vendee,  the  latter  is  not  entitled  to  damages  to 
the  lots  not  included  in  such  assignment. 

3.  Commissioners  aopointed  by  the  court  to 
determine  damages,  tnough  not  appointed  pur- 
suant to  statute,  but  according  to  an  agree- 
ment of  the  parties,  constitute  a  judicial  body 
controlled  by  the  same  rules  which  control  the 
conduct  of  juries  and  other  bodies  of  like  char- 
acter. 

4.  The  action  of  such  commissioners  in  in- 
dividually obtaining  the  unsworn  opinions  of 
various  persons  as  to  such  damages,  without 
notice  to  the  parties,  is  misconduct  sufficient  to 
authorize  the  setting  aside  of  their  finding. 

6.  A  judgment  for  defendant  in  an  action 
against  a  city  was  reversed  and  remanded  for 
a  new  trial  by  the  court  of  appeals,  and  no  ap- 
peal was  taken  therefrom  by  toe  city,  it  having 
no  right  of  appeal,  because  a  judgment  for 
$2,500  had  not  been  rendered  against  it.  Held, 
that  the  failure  of  the  city  to  except  to  the 
judgment  and  opinion  of  the  court  of  appeals 
did  not  render  such  judgment  and  opinion  the 
law  of  the  case,  binding  on  the  supreme  court 
on  an  appeal  by  the  city  from  an  adverse  judg- 
ment rendered  at  the  second  trial. 

Appeal  from  district  court  Pueblo  county. 

Action  by  the  Shutt  Investment  Company 
against  the  city  of  Pueblo  for  damages  to 
real  estate,  caused  by  the  construction  of  a 
viaduct.  From  a'  judgment  in  favor  of  the 
plaintiff,  the  defendant  appeals.  Reversed. 

On  September  9,  1892,  the  Shutt  Invest- 
ment Company  purcbaeed  from  E.  W.  Shutt 
certain  lots  situated  on  Mechanic  street  be- 
tween B  and  C  streets.  In  the  city  of  Pueblo, 
described  as  "Lots  23  to  28,  inclusive.  In 
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block  68'*;  and  on  the  3d  of  March,  1893, 
In  consideration  of  $1  and  other  valuable 
considerations,  E.  W.  Shutt  transferred  and 
assigned  to  said  company  all  bis  title  and 
Interest  In  or  to  any  claim  or  claims  for 
damages  which  he  then  bad  or  might  there- 
after have  for  and  on  account  of  the  con- 
struction and  maintenance  of  what  Is  Icno^ 
as  the  "0  Street  Viaduct"  of  the  city  of 
Pueblo,  or  for  or  on  account  of  the  vacation 
of  parts  of  C  and  B  streets,  then  sustained 
or  which  might  tl-  reafter  be  sustained  by 
lots  25  to  28,  inclusive.  In  block  68,  tn  the 
city  of  Pueblo.  In  October,  1894,  suit  waa 
commenced  by  the  Sbutt  Investment  Com- 
pany against  the  city  to  recover  damages 
alleged  to  have  been  sustained  by  reason  of 
the  construction  of  the  viaduct  on  C  street 
In  the  city  of  Pueblo,  alleging  that  It  was 
the  owner  of  lots  23  to  28,  inclusive,  in  block 
68;  that  it  purchased  the  same  on  or  about 
the  2d  of  March,  1892;  and  that  it  held  the 
claim  for  damages  to  said  premises  by  virtue 
of  an  assignment  from  E.  W.  Sbutt,  duly 
made  In  writing  prior  to  the  instltutioa  of 
the  suit.  In  December  following,  a  demmv 
rer  was  filed  to  the  complaint  upon  the 
ground  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
On  December.  2l8t  the  demurrer  was  orar- 
niled.  An  answer  was  ffied  January  7tb. 
and  an  amendment  to  the  answer  was  filed 
April  10,  1895.  A  demurrer  was  filed  April 
17th  to  special  defenses  contained  In  the  an- 
swer and  amendment  which  was  sustained. 
Prior  to  the  time  of  the  filing  of  the  answer, 
and  after  the  ruling  of  the  court  upon  tbe 
demarrer,  the  parties  entered  Into  a  stipula- 
tion, by  the  terms  of  which.  In  substance,  it 
was  agreed  to  submit  the  question  of  dam- 
ages, If  any,  to  two  commissioners,  to  be  ap* 
pointed  by  the  court,  who  were  to  be  sworn 
and  Instructed  by  the  court;  and  that  "the 
finding  and  report  of  the  amount  of  dam- 
ages sustained,  If  any,  by  said  premises, 
shall  be  final  and  conclusive  upon  both  par- 
ties hereto,"  with  a  proviso  "that  the  said 
plaintiff  shall  prove  by  testimony  before  the 
court  free  from  all  exceptions  as  to  compe- 
tency, relevancy,  or  admissibility,  all  cmi- 
trorerted  and  material  allegations  of  Its 
complaint."  On  the  8th  of  January  commls- 
■  signers  were  appointed  and  Instructed  by  the 
court,  counsel  for  both  parties  being  present 
and  consenting  thereto;  and  afterwards,  on 
February  25,  1895,  the  commissioners  so  ap- 
pointed filed  their  report  awarding  to  the 
plaintiff  damages  In  the  sum  of  $9,000.  On 
March  4th  and  March  16th  following  the  city 
filed  respectively  a  motion  and  an  additional 
motion,  supported  by  affidavits,  to  set  aside 
the  report  and  award.  Afterwards  the  case 
was  submitted  to  a  jury,  and,  the  jury  fioding 
thnt  the  property  had  not  been  damaged, 
judgment  was  rendered  for  the  defendant, 
from  which  Judgment  the  plaintiff  appealed 
to  the  court  of  appeals.  In  that  court  the 
judgment  was  reversed,  and  the  district 
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rourt  was  directed  to  retry  tbe  case,  and, 
vpon  the  plaintiff's  proving  tlie  controverted 
allegations  of  tbe  complaint,  to  enter  Jadg- 
ment  pursuant  to  the  award  of  the  commls- 
siooers.  In  a  counter  affidavit  in  support  of 
tbe  aw-ard,  J.  L.  Beaman,  one  of  the  com- 
misHlouers,  makes  this  statement:  That 
sbortly  after  their  appointment  and  quali- 
fication, be  and  Anderson  (the  other  commis- 
sioner) viewed  the  premises,  and  he  formed 
aa  Impression  and  opinion,  derived  from  his 
luioTledge  of  values  In  that  locality  both 
immediately  before  and  immediately  after 
the  construction  of  the  C  street  viaduct,  of 
the  damages  sustained  by  the  premises  de- 
scribed In  the  complaint;  that  his  judgment 
vaa  not  In  accord  with  the  judgment  of  An- 
derson, also  formed  at  that  time,  but  was 
coDslderably  higher;  that  he  and  Anderson 
then  and  there  agreed  that  they  would,  ei- 
ther leather  or  Individually,  prosecute  in- 
quiries, and  get  statements  from  parties 
Trhom  they  considered  to  be  posted  In  val- 
oes  In  the  locality  where  said  premises  were 
sltnate  Immediately  before  and  after  the  con- 
struction of  said  viaduct,  for  the  purpose  of 
correcting  or  modifying  their  judgments 
formed  after  viewing  the  premises,  and  as- 
certaining whether  they  could  reach  an 
agreement  as  to  the  damages  sustained,  for 
the  purpose  of  making  the  award;  that  the 
information  obtained  by  each  Individually 
abohld  be  communicated  to  tbe  other,  and 
considered  In  their  Joint  meetings,  and  that 
be  communicated  to  Anderson  whatever  tn- 
formatlon  he  had  obtained  in  tbe  prosecution 
el  such  inquiries,  and  that  Anderson  commu- 
nicated information  obtained  by  him'  indi- 
vidually, and  that  the  whole  mass  of  infor- 
mation so  obtained  was  considered  at  their 
Joint  meetings  as  such  commissioners;  that 
the  opinion  of  the  affiant,  formed  shortly  aft- 
er viewing  the  premises,  and  Xtetore  prose- 
eotlng  Inquiries  for  further  information  and 
obtaining  statements  as  aforesaid,  was  based 
upon  special  and  general  knowledge  of  real 
wtate  Jn  South  Pueblo,  in  said  locality,  at 
and  Immediately  after  the  construction  of 
«aJd  viaduct:  that  the  Information  and  state- 
ments obtained  either  by  himself  or  said  An- 
derson did  not  serve  to  modify  or  change 
his  judgment,  formed  shortly  after  viewing 
the  premlaes,  as  to  the  damages  sustained 
by  the  premises.  An  affidavit  In  substance 
tte  same  was  filed  by  Andersim,  the  other 
commissioner. 

Q.  W.  CoHlns,  Charles  Oast  and  M.  J. 
Oalligan,  for  appellant  Waldion  &  Devlne. 
tot  appellee. 

STEEILE,  J.  (after  stating  the  facts).  "We 
will  consider  but  two  assignments  of  error: 
11)  That  the  court  erred  in  overruling  the  de- 
murrer to  the  plaintlfTs  complaint;  (2)  that 
the  court  erriE^  In  refusing  to  set  aside  the 
award  of  the  commissioners. 

The  complaint  states  that  the  company 
Pbintlff  has  for  Its  object  buying,  selling, 


and  Improving  real  estate  In  the  state  of 
Colorado.  This  court  held  In-  Insurance  Co. 
V.  McClelland.  9  Colo.  11,  9  Pac.  771,  59  Am. 
Rep.  134,  that:  "Private  corporations  are 
creatures  of  statute^  and  derive  their  pow- 
ers soldy  therefrom.  Upon  weighty  consider- 
ations of  public  policy,  and  of  private  equity 
as  well,  tbe  principle  has  been  universally 
recognized  that  the  charters  or  general  laws 
through  which  these  corporations  derive 
their  existence  absolutely  control  their  ac- 
tion; that  a  contract  made  or  an  act  done 
by  them  -which  is  not  In  any  manner  au- 
thorized by  some  express  provision  of  the 
charter  or  law  of  lacorporation,  or  which 
may  not  be  clearly  Implied  therefrom,  is 
ultra  vires;  and  that  such  usurpation  of  pow- 
er may  be  relied  upon  as  a  complete  defense 
to  a  suit  growing  out  of  the  unauthorized 
act  or  contract"  The  purchase  of  a  daim  for 
damages  ta  not  within  the  pow«r  of  this  cor- 
poration, as  shown  by  Its  articles  of  incor- 
poration; nor  was  there  any  allegation  In  the 
complaint  showmg  the  necessity  for  the  pur- 
chase in  the  pursuit  of  Its  business,  nor  was 
inroof  of  such  necessity  offered.  No  damages 
accrued  to  the  plaintiff  after  It  purchased 
the  property,  but  its  claim  to  damages  is 
based  solely  upon  the  assignment  from  E.  W. 
Shutt  which  was  made-  some  time  after  the 
sale  of  the  lots.  Such  dealing  in  lltlgationMs 
entirely  foreign  to  the  objects  of  Its  creation.- 
and  it  Is  at  least  doubtful  whether  claims  of 
/this  kind  against  municipalities  of  the  state 
can  be  made  the  subject  of  bargain  and  sale 
by  corporations  organized  under  our  statutes. 
H^e  plaintiff  was  not  entitled  to  Judgment 
for  damages  to  lots  23  and  24,  because  these 
lots  are  not  included  in  the  assignment  from 
E.  W.  Shutt.  Tbe  commlsslcmers  appointed  by 
the  court  were  not  appointed  pursuant  to  the 
statute.  They  constituted,  however,  a  judicial 
body  when  appointed,  and  their  conduct  must 
be  controlled  by  the  same  rules  which  con- 
trol the  conduct  of  Juries  and  other  bodies  of 
like  character.  The  affidavits  filed  in  sup- 
port of  tbe  motion  to  set  aside  the  award 
allege  that  tbe  commissioners  took  tbe  ex 
parte  statements  of  many  persons  concerning 
the  damages  to  be  assessed  against  the  cl^, 
without  notice  to  the  cl^,  and  that  the  per- 
sons whose  statements  were  received  were 
not  required  to  be  sworn;  that  the  state- 
ments were  not  taken  by  the  commissioners 
as  a  body,  but  were  taken  by  them  Individ- 
ually. The  statements  of  the  commissioners, 
made  In  the  form  of  an  affidavit  virtually 
admit  the  facts  stated  In  the  affidavits  In  sup- 
port of  the  motion  to  set  aside  the  award.  It 
Is  highly  Improper  for  commissioners  to  re- 
ceive evidence  without  notice  to  tbe  parties, 
or.  to  receive  as  evidence  the  opinions  of  per- 
sons not  sworn  as  witnesses;  but  In  this 
case  the  commissioners  not  only  took  the 
opinions  of  persons  not  sworn,  but  took 
those  opinions  at  second  hand.  Such  con- 
duct must  result  In  setting  aside  the  award. 
Tbe  city  of  PueblOi  1£  Uie -cwumlssIoDmi 
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vere  unable  to  agree  npon  the  amount  of 
damagee  without  the  examination  of  wltnees- 
es,  was  entitled  to  be  notified.  In  order  that 
It  might  bare  an  opportnnlty  to  present  wit- 
nesses tn  support  of  Its  cont^tlon  as  to  the 
amount  of  damages.  In  the  following  cases 
It  has  been  held  that  what  will  be  miscon- 
duct on  the  part  of  a  Juror  wUl,  as  a  gen- 
eral rule,  be  sncb  on  the  part  of  an  arbi- 
trator; that  It  Is  gross  misconduct  to  seek 
evidence,  or  the  opinions  of  others,  in  regard 
to  the  case,  or  anything  material  to  its  deci- 
sion, In  the  absence  of  the  defeated  par^; 
that  the  arbitrator  may  not,  on  his  own  re- 
sponsibility, hear  statements  concemlng  the 
matter  in  controYersy;  and.  that,  if  evidence 
is  taken  by  the  arbitrator  In  the  absence  of 
the  defeated  party,  without  notice  to  him, 
the  award  is  void.  Towing  Co.  t.  Taylor. 
126  m.  260,  18  N.  E.  668;  Sblvely  Knob- 
lock  and.  App.)  Se  N.  B.  1028;  Moshler  t. 
Shear,  102  111.  169,  40  Am.  Bep.  673;  Curtis 
T.  City  of  Sacramento  (Cal.)  28  Pac.  106; 
Elmendorf  v.  Harris,  23  Wend.  62S,  35  Am. 
Dec.  687;  Emery  v.  Owings.  7  Gill,  488,  48 
Am.  Dec.  680;  Wood  t.  Helme,  14  R.  L  32o. 

Counsel  for  appellee  claim  that  "the  Judg- 
ment and  opinion  of  the  court  of  appeals  la 
now  binding  as  the  'law  of  the  case,'  be- 
cause such  opinion  or  Judgm«it  was  not  ei- 
cet>ted  to,  nor  is  there  any  assignment  of 
error  contained  In  the  record  questioning  the 
correctness  or  legality  thereof."  Exceptions 
are  not  required  to  be  taken  In  cases  brought 
directly  from  the  court  of  appeals  to  this 
court,  and  there  can  be  no  good  reason  for 
requiring  exceptions  to  a  Judgment  of  the 
court  of  appeals  which  directs  a  new  trial. 
The  city.  In  this  case,  could  not  take  an 
appeal  tiom  the  Judgment  of  the  court  of  ap- 
peals, and  It  was  not  until  Judgment  tn  a 
sum  In  excess  of  $2,500  was  rendered  against 
it  that  Its  right  to  appeal  to  this  court  ac- 
crued. The  city  now  asks  this  court  to  re- 
view the  Judgment  of  the  district  court  ren- 
dered against  it  This  is  s  right  the  defend- 
ant has,  and  it  becomes  our  duty  to  review  it, 
and  to  reverse  It  If  we  do  not  agree  with  the 
district  court,  notwithstanding  the  fact  that 
the  court  of  appeals  may  have.  In  the  same 
litigation,  rendered  a  decision  at  variance 
with  our  views;,  nor  Is  the  right  or  duty  af- 
fected in  any  way  by  the  failure  of  the  city 
to  take  exceptions  to  or  assign  error  upon 
the  Judgment  of  the  court  of  appeals. 

For  the  reasons  assigned,  the  cause  la  re- 
versed and  remanded.  Reversed. 

m  Colo.  10!) 

HEXDIUB  ft  BOLTHOFF  MFO.  00.  T. 
COLLINS  et  aL 

{Supreme  Court  of  Colorado.   Nor.  18.  1901.) 

OARNISHUENT  —  INTBRVBNINO  CZJUHANT  — 
BALE  —  EVIDENCB  — KATaRIALTTT— C0RPO> 
RATIONS— RESOLUTIONS— BEOORD— BEST  EV- 
1DBNCB-SAL.ES-GHAN0E  OP  POSSESSION- 
APPEAL— FINDINGS  OF  FACT. 

1.  Where  an  attachJns  creditor  has  not  been 
mad*  a  party  plaintiff  in  a  prior  atUchmMit 
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suit,  between  which  sad  the  eofflmencemeot  of 
the  creditor's  action  the  attached  property  !• 
sold  by  the  debtor  to  one  afterwards  inter- 
Teoing  in  the  creditor's  action,  such  creditor 
cantiot  claim,  as  against  the  intervening  pur- 
chase-, the  protection  of  the  statute  auuioris-' 
lug  the  consolidation  of  canses,  and  providing 
tor  distribution  of  the  property  sequester- 
ed among  the  attaching  creditors. 

2.  As  against  an  intervening  claimant  In  a 
garnishment  of  personal  propert?,  8  telegram 
sent  by  the  garnishee,  by  which,  in  considera- 
tioQ  of  possession,  it  agreed  to  hold  .the  prop- 
erty In  behalf  of  certain  of  tiie  principal  de- 
fendant's creditors,  who  had  before  nnlawfnUy 
taken  It  Into  DOSSMslont  Is  Inachnlaslble,  esp» 
dally  as  sncn  creditors  had  afterwards,  dt 
their  acts,  repudiated  the  claimed  agency,  and 
later  were  paid  in  full. 

8.  Though  the  best  proof  of  the  adoption  ttf 
a  resolution  by  a  board  of  directors  Is  the  rec- 
ord thereof,  in  the  absence  of  such  record  it 
may  t>e  proved  by  the  persons  who  attended  tt* 
meeting  at  wtiich  Che  resolutions  were  passed 

4.  The  rule  that,  to  render  the  sale  of  per- 
sonal property  valid  against  the  seller's  'cred- 
itors, it  must  be  accompanied  by  an  imm» 
diate,  op^,  notorious^  and  contiuned  diange 
of  possession,  has  no  application  where,  prior 
to  the  sale,  the  seller  has  bailed  the  property 
to  a  third  person,  and  the  bailee  has  taken 
open  and  notorious  posscaslon  thereof;  but  in 
such  case  a  direction  by  the  purchaser  to  the 
bailee  to  hold  the  property  for  nitn  Is  snffldoit 

5.  On  the  first  trial  of  the  Issues  between 
an  intervening  claimant  and  garnishing  cred- 
Uors  the  court  below  found  that  there  had 
been  no  sale  to  the  intorvener  by  the  debtor. 
The  court  of  appeals  reversed  this  finding, 
holding,  on  the  evidence,  that  there  was  ■ 
sale.  On  the  second  trial  the  intervener's  evi- 
dence was  the  same  as  before^  and,  though 
the  plaintiff  introduced  slight  additional  evi^ 
deuce  bearlug  on  the  question  of  sale,  it  did  not 
Gontradiot  the  Intervener's  evidence.  Held, 
that  a  finding  by  the  trial  court  that,  In  view 
of  the  additional  evidence  offered.  It  did  not 
feel  called  upon  to  follow  the  decision  of  the 
appellate  court,  but  would  again  hold  that  no 
sale  was  proven,  being  In  contravention  of  the 
appellate  court's  holdiug,  can  have  no  w^ght 
with  the  supreme  court  on  a  later  appeal. 

6.  A  mining  company,  having  purtmased  cei^ 
tain  machinery,  and  finding  itself  Insolvent, 

firoposed  to  the  seller  to  retnm  the  machinery 
a  satisfaction  of  the  debt.  Pending  the-nego* 
tiatioQs,  the  madiinery  was  loaned  to  a  third 
company.  Letters  passing  between  the  insol- 
vent company's  director,  authorized  by  an  un- 
recorded resolution  of  the  boerd  of  directors 
to  consummate  the  deal,  and  the  ageut  of  the 
seller,  showed  that  the  seller  accepted  the 
proposition,  and  that  its  agent  notified  the 
bailee  that  the  seller  claimed  the  property. 
The  selling  company  4.*so  telegraphed,  and  la- 
ter wrote,  to  the  bailee,  directing  it  to  hold 
the  [K-operty  for  the  seller.  Held,  that  the  evi- 
dence showed  a  sale  from  the  insolvent  com- 
pany to  the  orifdnai  seller,  based  on  valuable 
considwation,  and  snffldrat  to  vest  title  in  the 
seller  as  against  subsequently  attaching  cred* 
itors  of  the  insolvent  company. 

Appeal  from  district  court.  Mineral  connty. 

Action  by  James  H.  Collins  and  othoi* 
against  the  United  Leasing  Company,  as 
principal  defendant,  and  the  Amethyst  Min- 
ing Company,  as  garnishee,  In  which  the 
Hendrie  &  Bolthoff  Manufacturing  Company 
Intervened.  Ftom  a  judgment  in  favor  of 
plaintiffs.  Intervener  appeals.  Reversed. 

The  United  Leasing  Company,  a  corpora- 
tion doing  business  In  Mineral  county,  bought 
from  the  Hendrie  ft  Bolthoff  Maaufa^turlac 
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Company,  for  use  In  one  of  Its  minea,  a 
Knowies  compound  pomp,  of  the  value  of 
about  $1,500.  Realizing  its  failing  condition, 
the  directors  of  the  leasing  company^  in  De- 
cember, 1S95,  authorized  Eben  Smith,  a  mem- 
ber of  the  board,  to  arrange  with  the  manu- 
facturing company  to  take  the  pump  in  sat- 
Isfactlcm  of  Its  debt  Pursuant  to  this  di- 
rection, Ebea  Smith,  representing  the  leas- 
ing company,  and  E.  B.  Hendrle,  rep.esent- 
Ing  the  manufacturing  company,  began  nego- 
tiations. No  agreement  was  reached  until 
some  time  during  the  month  of  January, 
1S9G.  Pending  these  negotiations,  certain 
mechanic's  lien  claimants  took  possession  of 
the  pump  for  the  purpose  of  preventing  Its 
removal  until  they  could  obtain  proper  pro- 
cess. The  Amethyst  Mining  Company  bor- 
rowed the  pnmp,  but  was  not  permitted  to 
remove  it  until  It  agreed  to  hold  it  subject  to 
the  demands  of  the  men  who  had  taken  it 
Into  their  possession.  The  pump  had  not 
been  used  by  the  leasing  company,  Irat  stood 
upon  the  premises  of  the  leasing  company 
unattached.  When  the*  Amethyst  Company 
borrowed  the  pump,  It  was  placed  in  one  of 
the  lower  levels  of  the  Amethyst  property, 
and  was  In  use  at  the  time  the  plaintiff  be- 
low began  suit  by  attachment  against  the 
United  Leasing  Company,  E.  J.  Hatcher  be- 
gan suit  by  attachment  against  the  United 
Leasing  Company  January  23,  1896.  The 
plahiUffs  began  suit  against  the  same  com- 
pany February  1,  1896.  Garnishment  sum- 
mons was  served  on  the  Amethyst  Company 
In  the  Hatcher  suit  on  January  23,  and  in 
liie  suit  of  plalntlflb  on  February  1,  1896. 
The  Amethyst  Company,  as  garnishee,  an- 
swered In  each  of  the  cases  mentioned  as  fol- 
lows: "The  Amethyst  Mining  Company  has 
la  Its  possession  one  Knowies  compound 
pump,  which  it  received  from  the  defendant 
company,  but  which  the  Amethyst  Mining 
Company  Is  Informed  is  the  property  of  the 
Heudrle  &  Boltboff  Manufacturing  Company 
of  Denver."  The  answer  was  traversed  In 
doe  time,  and  the  manufacturing  company 
was  ordered  to  appear  "and  show  what  title. 
If  any,  It  has  In  and  to  the  said  pump  re- 
fared  to  In  the  said  answer  of  the  Amethyst 
Miohig  Company,  garnishee.'*  In  response  to 
the  order  and  summons,  the  manufacturing 
company  filed  its  petition  of  Intervention, 
claimhig  tile  pn^>erty  by  virtue  of  the  agree- 
ment mentioned  with  the  United  Leasing 
Company,  and  alleging  that  the  property  was 
turned  over  to  the  Amethyst  Company  on  the 
25th  of  January,  1896,  and  that  ever  since  the 
25th  of  January,  1896,  the  said  property  was 
held  by  the  Amethyst  Company  for  and  on 
Mcount  of  the  interveners.  To  this  petition 
an  answer  was  filed  by  the  plaintiffs,  which 
pat  in  Issue  the  alleged  agreement  between 
tie  manufacturing  company  and  the  leasing 
company  and  the  allegation  that  the  Ame- 
thyst Company  held  the  pump  for  tltp  man- 
nfactuHng  company,  and  alleged  that  the 
Amethyst  Company  held  the  pump  In  ques- 


tion subject  to  the  claim  of  plalntlCCs,  and 
that  the  alleged  agreement  between  the  man- 
ufacturing company  and  the  leasing  company 
was  void,  because  not  followed  by  an  Im- 
mediate change  of  possesion.  The  Inter- 
vener moved  to  quash  the  writ  of  garnish- 
ment because  the  property,  being  capable  of 
manual  delivery,  was  not  the  subject  of  gar- 
nishment. The  motion  was  overruled.  The 
cause  was' tried  by  the  court,  and  Judgment 
rendered  against  the  Intervener.  An  appeal 
was  taken  to  the  court  of  appeals.  That 
court  reversed  the  Judgment,  holding  that  the 
evidence  showed  a  sale  to  the  manufacturing 
company.  Upon  the  second  trial  the  Inter- 
vener offered  no  additional  evidence,  and  the 
evidence  concerning  the  sale  offered  by  the 
plaintiff.  In  addition  to  that  offered  at  the 
first  trial,  does  not  contradict  the  evidence  of 
the  Intervener.  The  evidence  of  the  sale 
from  the  leasing  company  to  the  manufactur- 
ing company  is  mainly  documentary,  consist- 
ing of  telegrams  and  letters  passing  to  and 
from  the  representatives  of  the  respective 
companies.  Eben  Smith  called  upon  E.  B. 
Hendrle,  and  offered  to  return  the  pump  In 
settlement  of  the  debt.  This  was  at  first  re- 
fused, after  the  piunp  had  been  taken  by  the 
Amethyst  Company.  January  25,  1895,  the 
manufacturing  company  telegraphed  the 
Amethyst  Company  as  follows:  "Please  re- 
member that  you  are  holding  that  compound 
pump  for  us.  It  Is  our  property."  Prior  to 
this  time  Smith  had  directed  the  manager  of 
the  Amethyst  Company  to  hold  the  pump 
subject  to  the  order  of  the  manufacturing 
company.  No  record  of  the  resolution  au- 
thorizing Smith  to  return  the  pump  to  the 
manufacturing  company  was  ever  made  by 
the  directors  of  the  leasing  company.  The 
second  trial  resulted  In  a  Judgment  for  the 
plaintiffs  and  against  the  Intervener.  From 
this  Judgment  the  Intervener  appealed  to  the 
court  of  appeals,  and  the  cause  was  trans- 
ferred to  this  court 

B.  D.  Thompson,  for  appellant  Albert  L. 
Moses,  for  appellees. 

STEELE  J.  (after  stating  the  facts).  The 
Intervener  assigns  as  error  the  rulings  of  the 
coiut  in  denying  the  motion  to  quash  the  gar- 
nishment summons.  In  overruling  the  objec- 
tion to  the  introduction  of  testimony  con- 
cerning the  Hatcher  suits  In  the  Tjnlted 
States  court,  in  overruling  the  objection  of 
the  intervener  to  the  introduction  of  testi- 
mony concerning  the  orders  of  court  making 
distribution  among  the  attaching  creditors  of 
the  funds  realized  from  the  sale  of  the  pump, 
and  In  dismissing  the  petition  of  the  Inten-en- 
er.  We  are  not  willing  to  pass  upon  the  ques- 
tion raised  by  the  first  assignment  of  error, 
because  It  does  not  appear  to  have  been  fully 
presented,  and,  although  It  might  be  a  con- 
trolling question  In  this  case.  It  Is  not  neces- 
sary to  determine  It,  and  we  feel  that  the 
question  is  of  so  great  Importance  that  we 
should  await  an  exhaostlTe  argument  upon 
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the  subject  before  rendering  an  opinion.  Hie 
court  erred  In  allowing  evidence  concerning 
the  distribution  among  the  attaching  credltOTS 
ot  the  funds  realized  from  the  sale  'of  the 
pump.  The  question  to  be  decided  In  tills 
case  Is  whether  or  not,  prior  to  the  attach* 
ment  of  the  plaintiffs,  the  Hradrle  &  Bolttat^ 
Company  had  taken  possession  of  the  pump 
undw  a  contract  with  the  United  Leasing 
CcHupany  to  acc^t  it  in  satisfaction  of  Its 
debt,  and  it  Is  Immaterial  what  became  of 
funds  in  other  suits.  It  Is  scarcely  necessary 
to  cite  anthurltles  to  the  proposition  that  a 
sale  may  be  made  of  property  In  the  posses- 
sion of  a  shericr,  subject  to  any  lien  existing 
at  the  time  of  the  sale.  And  If  there  was  a 
valid  sale  of  this  pump  prior  to  the  time 
of  the  plalntUb*  attachment  and  subsequent 
to  the  time  of  the  Hatcher  attachment,  it  was 
subject  to  the  Hen  of  the  Hatcher  attachment 
only;  and  the  statute  which  authorizes  the 
consolidation  of  cases,  and  provides  for  the 
distribution  ot  the  property  sequestered 
among  the  attaching  creditors,  does  not  pre- 
vent the  sale  of  jfTog&cty  aiter  the  first  at- 
tachment, although  such  sale  may  have  the 
effect  of  defeating  subsequent  attaching  cred- 
itors. 

The  foregoing  statement  presses  ttie  view 
of  the  writer.  The  other  membm  of  the 
court  do  not  desire  to  venture  an  opinion  upon 
the  subject,  but  do  concur  in  the  Judgment  of 
the  court  In  other  respects.  They  are  of  opin- 
ion that  the  plaintiff^  not  having  been  made 
parties  i^alntlfl  In  the  Hab4ier  suit,  cannot 
Invoke  the  protection  of  the  statute. 

The  court  pomltted  the  f<^owlng  tele- 
gram to  be  Introduced  OY&t  the  objection  of 
the  IntOTener:  "January  16,  1896.  To  I.  N. 
May,  Supt  Amethyst  Mine,  Creede:  If  there 
Is  any  trouble  abont  getting  the  pump,  tell 
the  men  we  only  want  to  borrow  It,  and  will 
return  it,  and  guaran^  to  hcHA  It  subject  to 
their  Interests.  Don't  try  to  take  it  by  force." 
The  attorney  for  certain  of  the  credltmrs  In- 
dorsed the  telegram  as  follows:  "In  my  opin- 
ion, this  guaranty  of  the  Amethyst  Mining 
Company,  made  by  its  managing  director,  is 
sufficient  aasurance  for  the  men  on  the  Unit- 
ed properties.  I  advise  that  Mr.  May  be  al- 
lowed to  take  this  pump,  giving  his  receipt 
therefor,  and  tumhig  over  this  telegram  to 
Mr.  Armstrong  as  evidence."  We  think  the 
courf  erred  in  overruling  the  objection  to  this 
evldmce.  TJie  creditors  had  not  legally  tak- 
en possession  of  the  property.  They  had 
not  commenced  suits  to  enforce  theU:  claims. 
It  is  true  that  complaints  were  being  prepar- 
ed, but  no  step  at  this  time  had  been  taken 
by  the  cretlitors  for  the  purpose  of  taking 
possession  of  the  property  of  tiie  United  Leas- 
ing Company,  and  the  possession  which  the 
men  had  must  be  considered  as  unlawful. 
The  miners  themselves  have  nil  been  paid  In 
full  and  the  leader  of  the  men  Is  the  person 
who  resisted  the  taking  of  the  pump.  In  no 
event  can  the  telegram  In  question,  or  the 
declaration  mentioned  In  the  telegram,  affect 


the  rights  of  the  manufacturing  company; 
and,  if  there  la  any  claim  to  the  pn^erty  by 
the  men  because  of  this  telegram,  it  la  nut 
against  the  intervener.  And,  Iwsides,  subse- 
quent to  the  delivery  of  the  property  to  the 
Amethyst  Company,  these  creditors  caused 
garnlshm^t  process  to  be  Issued  and  served, 
and  traversed  the  answer  of  the  garnishee,— 
actions  entirely  Inconsistent  with  the  claim 
that  the  Amethyst  C::mpany  hdd  the  pump  as 
their  agent  In  support  of  the  ruling  of  the 
court,  counsel  for  the  plaintiffs  (appellees 
here)  insist  that  there  was  no  resolution  of 
tlie  board  of  directors  of  the  leasing  company 
authorizing  the  transfw  of  the  property  to 
the  manufacturing  company.  It  Is  true  that 
no  record  of  the  company  appears  containing 
the  resolutitm,  but  the  directors  of  the  com- 
pany testified  that  awit  resolution  was  ad<^- 
ed,  and  tiiat  Mr.  Eben  Smith,  one  of  the  di- 
rectors, was  anthwlzed  to  moke  the  transfer 
of  the  pump  to  the  manufacturing  company. 
It  Is  further  testified  that  at  the  time  of  the 
organlzaUm  of  the  company  Mr.  Smith  was 
authorized  to  transact  all  the  bastoeaB  con- 
nected with  the  management  of  the  company, 
and  that  such  authwity  was  never  revoked. 
"While  the  best  proof  ct  the  ad<q>ti<m  of  a 
resolution  by  a  board  of  directors  Is  the  rec- 
ord ot  \t,  in  the  alwence  of  a  record  it  is  en- 
tirely competent  to  prove  the  resolution  by 
the  persons  who  attended  the  meeting  at 
which  the  resolution  was  passed.  The  rights 
of  third  parties  cannot  be  injuriously  affected 
by  the  failure  of  the  dlrectotta  of  a  corpora- 
tion to  proi>erly  record  the  resolutions  of  the 
board. 

It  is  next  urged  by  counsel  that  our  statute 
of  frauds  requires  ttwt  there  shall  l>e  immedi- 
ate delivery,  followed  by  an  actual  and  con- 
.tlnued  change  of  posseaslon,  and  he  cites  sev- 
eral decisions  of  this  court  In  support  of  bis 
contention.  There  Is  no  doubt  that  when  one 
undertakes  to  change  the  possession  of  per- 
smial  pn^rty  the  change  must  be  <^n  and 
notorious,  so  that  the  pnUle  may  know  that 
a  change  of  possession  has  taken  place;  and 
that  unless  tSiere  lias,  as  Iwtween  the  vendor 
and  vendee,  Ijeen  such  Immediate  and  open 
and  notorious  diange  of  possession,  creditors 
of  the  vendor  may  attach  the  property,  or  It 
may  be  taken  on  execution.  But  this  does  not 
apply  where  the  prt^rty  has  been  placed 
by  the  vendor  In  the  possession  of  a  third 
person,  if  the  possession  of  the  third  person  is 
open  and  notorious  and  exclusive  In  this 
case  the  leasing  company  deliv«ed  to  the 
Amethyst  Company  the  pump  in  question, 
and  it  was  taken  by  the  Amethyst  Company 
away  from  the  property  of  the  United  mines, 
and  placed  below  the  surface  In  one  of  the 
Ametliyst  mines.  The  possession  of  the  Ame- 
thyst Gompany  was  exclusive  of  tlie  United 
Leasing  Company.  As  between  these  two 
there  was  a  perfect  chanf^e  of  possession,  and 
all  tliat  was  ueoesKary  to  convey  title  from 
the  owner  of  the  property  was  for  the  owner 
to  sell  and  the  vendee  to  accept  Manufac- 
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taring  Co.  t.  Collins,  13  Colo.  App.  8,  56  Pac. 
815.  So  that,  assuming  that  the  sale  from 
the  leasing  company  to  the  manufacturing 
company  was  la  all  respects  a  bona  fide  sale, 
we  must  hold  that  the  possession  of  the  Ame- 
thyst Company  was  that  of  the  Hendrie  & 
Boltboff  Manufacturing  Company,  and  that 
there  was  such  a  change  of  possession  as  win 
satisfy  our  statute  of  frauds. 

Upon  the  first  trial  of  this  cause  the  jn^e 
found  that  there  was  no  sale  of  the  property 
In  coDtroversy  to  the  manbfacturlng  compa- 
ny. The  court  of  appeals  reversed  this  Judg- 
ment, holding  that  there  was  a  sale,  as  shown 
by  the  evidence,  and  directing  a  new  trlaL 
Upon  the  second  trial  the  same  evidence  con- 
cerning the  sale  was  ofl!ered,  and  no  addi- 
tional evidence  was  oflJered  by  the  interven- 
er. The  only  evidence  concerning  the  sale  of- 
fered or  introduced  by  the  plaintiffs  was  the 
tefltim(my  of  W.  H.  Bryant  concerning  the 
anthorlty  of  Eben  Smith  to  make  the  con- 
tract PlaintifTs  did  offer  evidence,  which 
has  been  referred  to,  concerning  certain  oth- 
er attachments.  The  court  declined  to  fol- 
low the  judgment  of  the  court  of  appeals,  re- 
citing in  an  opinion  filed  that  other  and  ad- 
dltioDal  evidence  had  been  offered  In  the  sec- 
<Mid  trial,  and  that  for  that  reason  he  did 
not  feel  called  npon  to  follow  the  decision 
Hi  the  appellate  court;  and  rendered  a  judg- 
ment In  favM*  of  the  plaintiffs  and  against 
the  loterroier,  finding  the  facts  and  the  law 
in  favor  of  the  plaintiffs.  It  Is  claimed  by 
the  appellees  that  we  should  not  disturb  the 
findings  of  fact  of  the  lower  court,  and  that 
tor  this  reason  the  Judgment  should  be  af- 
firmed. The  finding  of  the  district  court  can 
have  no  weight  with  us  as  a  finding,  tot  the 
reason  that  the  direction  of  the  court  of  ap- 
peals concerning  the  case  was  not  followed 
by  the  district  court;  and  under  such  cir- 
cumstances. If  any  effect  Is  to  be  given  to  a 
flndhig.  it  should  be  given  to  the  finding  of 
the  app(dlate  court  We  are  not  disposed  to 
base  our  oplnicm,  however,  upon  the  finding 
of  the  court  of  appeals,  but  have  concluded 
to  examine  the  testlmwiy  concerning  the 
transaction  between  the  manufacturing  com- 
pany and  the  leasing  company,  and  from  the 
teatimony  determine  whether  or  not  therB 
^8  a  sale.  There  is  no  conflict  In  the  tes- 
timony. It  is  largely  documentary,  and  con- 
sists mainly  of  letters  passing  between  Hen- 
drie and  Smith.  From  these  letters  we  can 
arrtve  at  no  other  concluslim  than  that  on 
the  25th  of  January,  18D6,  S.  B.  Hendrie,  for 
the  mannfoctw-lng  company,  accepted  the 
prt^ltlon  made  by  the  leasing  company, 
and  directed  the  Ametbyst  Mining  Company 
to  hold  the  pump,  which  was  In  their  pos- 
WBslon,  and  claimed  It  at  that  time  as  tbelr 
property.  On  this  day  the  Hendrie  &  Bolt- 
boff Company  sent  the  telegram  mentioned 
in  tbe  statement  of  facts,  followed  by  letter, 
to  the  Amethyst  Company  In  which  th^  de- 
Clare  that  the  pump  was  theirs,  and  that  It 
I»d  been  resold  to  them  try  tbe  United  Leas- 


ing Company.  There  being  no  conflict  at  all 
in  this  testimony,  and  there  being  no  cir- 
cumstances disclosed  which  would  warrant 
us  In  disregarding  it,  we  must  bcAd  that  the 
sale  from  the  leasing  company  to  the  Hen- 
drie &  Bolthoff  Company  was  a  valid  one, 
for  a  valuable  consideration,  and  that  It  was 
duly  authorized  by  the  directors  of  the  leash- 
ing company,  and  the  property  accepted  by 
the  manufacturing  company;  that  by  such 
acceptance  the  debt  front  the  leasing  compa- 
ny to  the  manufacturing  company  was  ^tlu- 
gulshed,  and  that,  as  between  the  plaintiffs 
and  the  Intervener,  the  Int^^ener  has  the 
superior  right  to  the  pump  in  controversy; 
that  the  plaintiffs  acquired  no  title  to  the 
property  in  controversy  by  virtue  of  the  at- 
tachment levied  by  Hatcher  &  Co.  inrior  to 
the  said  sale;  and  that  the  district  court  was 
without  authority  to  order  a  distribution  of 
the  funds  realized  from  the  sale  of  tbe  pump 
among  the  attaching  creditors  of  the  United 
Leasing  Company. 

For  the  reasons  given,  tbe  judgment  will 
be  reversed,  with  directions  to  the  district 
court  to  enter  judgment  In  favw  of  the  In- 
tervene. Beversed. 

(29  Colo.  161) 

HILL  V.  GROESBECK  et  al. 

(Supr«ne  Court  of  Colorado.   Dec.  24,  1901.) 

LIFE  INSURANCE— BENEFICIARIES-^UBSTTTU- 
TION  —  AUTHORIZATION  BY  BY-LAW  —  BVI- 
DENCEi-FAILURE  TO  OBJECT—SUFFICIENCY 
—  INCONSISTENT  DEFENSES  —  STATUTE  OV 
FRAUDS— EXECUTED  C  ON  TRACTT— ANTENUP- 
TIAL AGRBBHBNT. 

1.  The  benefitdary  in  a  mutual  braefit  asso- 
ciation life  policy  has  a  vested  interest  there- 
in, which  cannot  be  taken  away  without  his 
consent,  unless  change  of  beneficiaries  is  au- 
thorized by  the  policy  or  the  by-laws  of  the  as- 
sociation. 

2.  Where  the  right  of  the  bold»  of  a  mutual 
benefit  association  policy  to  displace  a  benefi- 
ciary without  his  consent  was  controverted, 
failure  to  object  to  the  introduction  in  evi- 
dence of  a  by-law  authorizing  subBtitutlon  of 
benefioiariefl  was  not  an  admission  that  tbe 
by-law  -was  sufQcient  proof  of  the  right  to  snp- 
Btitute,  so  as  tu  preclude  the  beneficiary  from 
raising  that  question. 

3.  The  by-law  was  no  evidence  of  a  right  to 
substitute,  in- the  absence  of  any  showing  that 
it  was  in  force  at  the  time  of  the  attempted 
substitution. 

4.  Allegations  that  a  party  had  a  vested  in- 
terest in  a  life  policy  by  virtue  of  an  antenup- 
tial agreement  and  by  a  gift  inter  vivos  are 
not  necessarily  inconsistent. 

5.  Where  a  contract  within  the  statute  of 
frauds  has  been  wholly  executed,  such  contract 
will  not  be  interfered  with  at  the  suit  tjt  a  mere 
donee  claiming  adversely  thereto. 

6.  Where  defendant  in  an  action  to  recover 
the  proceeds  of  a  life  policy  alleged  a  vested  in- 
terest therein  by  reason  of  an  anteuuptial 
agreement,  and  several  disinterested  witnesses 
testified  to  such  agreement,  it.appeared  that  in- 
sured in  fact  executed  it,  and  no  other  testi- 
mony was  introduced  on  the  subject,  the  agree- 
ment was  established,  though  defendant,  ou 
cross-examination,  testified  that  she  married  In- 
sured (or  a  home,  and  that  this  was  tbe  sole 
consideration. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 
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Action  1^  Mollte  B.  Groesbeck  and  others 
against  Helen  Hill.  From  a  judgment  In  fa- 
vor of  plaintiffs,  defendant  appeals.  Re- 
versed. 

This  cause,  now  pending  under  the  title  of 
"Hill  T.  Qroesbeck  et  al.,"  Is  hei-e  for  the 
second  time.  Upon  the  first  appeal  It  was 
entitled  "Anderson  v.  Groesbeck  et  al." 
This  change  Is  accounted  for  by  the  fact  that 
since  the  former  appeal  Mrs.  Anderson  has, 
by  marriage,  become  Mrs.  Hill.  When  here 
before,  the  judgment  of  the  trial  court  In  fa- 
vor of  the  plaintiffs  was  reversed,  and  the 
cause  remanded  for  a  new  trial.  Anderson 
V.  Groesbeck.  26  Colo.  3,  55  Pac.  108C.  In  ac- 
cordance with  the  explicit  instructions  then 
given,  the  last  trial  was  had  upon  the  orig- 
inal complaint  and  the  amended  answer. 
Stated  briefly,  the  complaint  alleges  that  to 
one  Thomas  G.  Anderson,  a  member  of  the 
Covenant  Mutual  Life  Association  of  Illinois, 
was  Issued  a  life  policy  for  $5,000.  payable, 
In  case  of  his  death,  to  Helen  Anderson,  the 
defendant  In  this  action;  that  afterwards, 
and  shortly  before  the  death  of  Mr.  Ander- 
son, he  desired  to  make  the  beneficiaries 
therein  "William  W.  Anderson  and  Mollle  E. 
Groesbeck,  each  to  the  extent  of  ?2,000,  and 
Helen  Anderson,  his  wife,  to  the  extent  of 
$1,000,  which  change  was  then  authorized  by 
the  by-laws  of  the  association  upon  surren- 
der and  cancellation  of  the  original  policy; 
that,  to  carry  out  such  object  Mr.  Anderson, 
by  his  deed  In  writing,  took  such  steps  as 
were  within  bis  power  to  cause  such  substi- 
tution to  be  made,  but  defendant,  having 
possessicm  of  the  policy,  refused,  on  demand, 
to  surrender  it,  and  because  of  sach  refusal 
prevented  the  actual  consummation  of  the 
Intended  change,  yet  by  reason  of  the  prem- 
ises the  plaintiffs  herein  are, '  in  equity,  co- 
beneficlarles  In  such  policy  to  the  extent  in- 
dicated. Defendant  denied  the  material  al- 
legations of  the  complaint,  and  set  forth  tliree 
separate  defenses:  (1)  That  she  had  a  vest- 
ed Interest  In  the  policy  as  the  result  of  an 
antenuptial  agreement,  by  the  terms  of 
which  the  insured  promised  to  make  her  sole 
beneficiary  If  she  would  marry  him,  which 
she  did,  and  thereafter  he  carried  out  his 
promise;  (2)  that  an  executed  gift  of  the  same 
was  made  to  her  by  her  husband;  (3)  that 
through  fraud  and  misrepresentation  practi- 
ced by  plaintiffs  upon  Mr.  Anderson,  the  in- 
sured, the  attempted  change  of  beneficiaries 
was  made.  The  trial  was  to  the  court  without 
a  Jury,  and  resulted  In  fludlugs  In  favor  of 
plaintiffs,  that  there  was  no  such,  antenup- 
tial agreement  or  gift  as  alleged,  and  that 
plaintiffs  were  not  guilty  <3t  the  fraud.  Hav- 
ing thus  found  the  Issues  of  fact  In  favor  of 
plaintiffs,  and  It  further  appearing  that  \he 
association  had  theretofore  paid  Into  the 
registry  of  the  court  the  entire  proceeds  of 
the  policy,  and  that  $1,000  thereof,  conceded 
to  belong  to  defendant,  had  been  paid  to  her, 
judgment  was  given  in  favor  of  the  plaintiffs 


for,  and  they  were  adjudged  to  be  the  own- 
ers of,  the  $4,000,  the  balance  remaining. 
From  that  judgmoit  the  defendant  Is  here 

by  appeal 

Win.  B.  Morrison,  for  appellant.  Joeepb 
N.  Baxter  and  Dond  &  Fowler,  tx 
lees. 

CAMPBELL,  0.  J.  (after  stating  the  facts). 
There  are  several  considerations  which  move 
us  to  rev^e  the  Judgment,  and  others  that 
require  us  to  go  further,  and  direct  a  judg- 
ment for  defendant. 

1.  Plaintiffs  have  no  rights  except  under 
the  alleged  appointment  by  Thomas  G.  An- 
derson,'and  if,  for  any  reason,  that  is  in- 
valid, they  are  not  entitled  to  recover.  In 
Love  V.  Clune,  24  Colo.  237,  50  Pac.  34,  Mr. 
Justice  Goddard,  in  speaking  for  the  court, 
said:  "Upon  examination  of  the  utunerous 
cases  cited  wherein  the  general  doctrine  Is 
announced  that  the  beneficiaries  acquire  no 
vested  intCTest  In  policies  issued  by  mutual 
benefit  associations  until  the  death  of  the  In- 
sured, and  may  be  changed  at  any  time  the 
latter  may  elect,  we  find  that  such  change 
was  expressly  authorized  by  the  policy  under 
consideration,  or  by  the  laws  of  the  associa- 
tion issuing  It;  and  amtHig  those  passing  di- 
rectly upon  the  question  l)efore  us  we  thinl; 
the  greater  number  and  better-reasoned  cas- 
es favor  the  rule  that  in  the  absence  of  any 
provlsrion  upon  the  subject  the  beneficiary 
named  cannot  be  displaced  without  his  or 
her  consent,  and  that  there  Is  no  inherit 
difference  between  mutual  benefit  associa- 
tions and  ordinary  life  Insurance  companies 
in  regard  to  the  rlglit  to  change  the  bene- 
ficiary." The  policy  Itself  contained  no  pro- 
vision for  a  change  of  beneficiary.  The 
plaintiffs  introduced  in  evidence,  without  ob- 
jection from  defendant,  a  by-law,  which  pw- 
mlts  a  member  to  change  a  beneficiary  de^g- 
nated  In  his  policy  ccmtract  without  the  lat- 
ter's  consent.  There  Is  no  evidraice  as  to 
the  time  when  this  by-law  was  passed,  or 
that  It  was  in  force  at  the  time  of  the  at- 
tempted change.  In  the  absence  of  any  such 
provision  In  force  at  the  time  the  attempted 
change  was  made,  it  could  not  devest  her 
right  without  her  consent  PlalnUffs  say 
that  the  specific  objection  now  urged  was 
not  made  by  the  defendar.t  at  the  trial,  hence 
she  cannot  ta.ke  advantage  of  it  now.  Xhia 
Is  a  misapprehension  of  the  right  of  a  party 
litigant  Defendant  made  no  objection  to 
the  introduction  of  the  by-law,  but  she  did 
not  thereby  admit  that  It  was  sufficient 
proof  of  a  right  to  make  the  change  con- 
tended for.  Merely  because  a  party  does  not 
object  to  the  Introduction  of  evidence  does 
not  preclude  him  from  questioning  its  weight 
or  sufficiency  when  admitted  to  establish  a 
fact  in  Issue.  No  authority  has  been  shown 
for  displacing  defendant  as  a  beneficiary 
without  her  consent 

2.  There  is  a  more  substantial  ground 
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at  least  a  more  satisfactory  reason— for  set- 
ting aside  this  judgment.  In  two  separate 
defenses  the  defendant  alleged  that  she  had 
a  vested  interest  in  the  policy  by  virtue  of 
an  antraupUal  agreement  and  a  gift  inter 
viros.  The  plaintiffs  say  that  these  de- 
fenses are  inconsistent,  and  that  proof  of  one 
disproves  the  other.  This  does  not  neces- 
sarily follow.  Yet,  under  the  Code,  incon- 
sistent defenses  are  allowed.  It  often  hap- 
pens  that  a  [«rty  has  a  good  cause  of  ac- 
tion or  a  defense,  bat  la  uncertain  as  to 
frfaethw.the  proof  will  establish  it  in  one 
form  or  anoth^,  and  so,  either  in  separate 
causes  of  action  in  his  complaint  or  In  dlf- 
f^ent  defenses  of  the  answer,  he  sets  forth 
in  varying  forms  the  facts  constituting  tbe 
same.  So  here  the  defendant  relied  upon  the 
tame  Cacts  to  establish  tbe  separate  de- 
fenses, and  tbe  proof  of  one  did  not  negative 
the  other. 

3.  It  is  farther  said  that  the  parol  ante- 
nuptial contract,  If  it  was  entered  Into,  is 
vlthln  the  statute  of  frauds.  This  Is  whol- 
ly untenable.  In  the  first  place,  plaintiffs 
are  not  in  a  position  to  make  such  conten- 
tioo;  bat,  'it  they  were,  the  contract  was 
made,  If  it  was  a  contract,  or.  If  there  was  a 
gift,  it  was  llliewlse  completely  executed, 
long  before  their  supposed  rights  attached. 
The  aathorlties  are  all  one  way  upon  this 
pn^ltlon,  and  It  Is  too  plain  to  need  any 
citation  In  support  of  It  Plaintiffs  gave  no 
constderattOD  for  what  rights  they  tried  to 
secure  by  the  attempted  change  In  bene- 
ficiaries, and  they  claim  merely  as  donees. 

4.  Let  us  now  inquire  if  the  antenuptial 
cmtract  or  the  gift  was  established.  Tbe 
only  evidence  produced  upon  these  issues  of 
fact  was  that  of  tbe  defendant,  the  plaintiffs 
offering  none  at  alL  Not  only  Is  its  great 
weight  In  ber  favor,  but  there  Is  nothing 
whatever  contradictory  of  It,  bo  that  tiie 
evidence  Is  all  one  way.  The  question,  there- 
foe^  Is  whether  tlie  tincontradleted  eri- 
dence  establishes  eitbw  of  these  defenses. 
By  several  competent,  apparently  disinter- 
ested, and  unimpeached  witnesses  It  dearly 
aK>ears  that  befrae  tbe  marriage  of  the  de- 
fendant and  Thomas  O.  AnAentm  be  pnnn- 
Ised  ber,  as  <me  ot  the  consldmtlcms  of 
mairlage,  to  make  her  tbe  beneficiary  in  an 
Insoranee  policy  In  which  a  tormet  wife, 
Uary  J.  Anderson*  then  deceased,  -waa  tbe 
payee.  After  bla  marriage  with  the  defi- 
ant In  pnrsnance  of  tbe  previous  inromlse, 
he  sntrendered  to  tbe  association  the  orig- 
laal  certificate,  wltb  tbe  request  that  .the 
name  of  his  then  wife  (the  defendant  here) 
sboaU  be  substituted  as  the  sole  beneficiary, 
and  aftor  tbe  policy  was  Issued  be  deliver* 
ed  It  to  her.  She  continued  to  bold  posses- 
sion of  It  until  ordwed  by  the  trial  court  to 
bring  it  into  court,  and  paid  assessments 
thereto  In  the  sum  of  about  ^00.  This  evi- 
dence Is  abundantly  suiBciait  to  establish 


either  or  both  of  the  defenses.  It  )s  true 
that  plaintiffs  In  argument  contend  that  In 
her  cross-examination  defendant  admitted 
that  she  married  Anderson  for  a  home  for 
herself  and  children,  and  that^was  the  sole 
consideration;  and  in  testifyhig  as  to  what 
occurred  between  her  and  her  husband  be- 
fore the  marriage  concerning  the  policy  she 
said  there  was  no  contract  about  It;  and 
the  record  so  shows.  But  the  entire  record, 
and  what  the  witness  almost  Immediately 
thereafter  said  in  explanation  of  such  state- 
ments, must  also  be  taken  into  account;  and 
it  clearly  appears  that  there  were  several 
considerations  Inducing  her  to  enter  Ifito  the 
marriage  relation,  of  wblch  the  executed 
promise  to  make  her  payee  in  this  policy  was 
unqnestionably  one.  The  antenuptial  ctm- 
tract  having,  as  we  regard  It,  been  clearly 
proven,  the  defendant,  under  our  former  de- 
cision, now  the  law  of  the  case,  had  a  vested 
Interest  in  the  policy,  which  it  was  beyond 
the  power  of  the  association  or  the  insured, 
or  both,  to  devest  without  her  consent;  and 
this  consent  she  never  gave.  This  necessari- 
ly disposes  of  the  case,  and  It  does  not  be- 
come necessary  to  Inquire  whether  plaintllfs 
were  guilty  of  the  fraud  charged. 

There  have  been  already  three  trials  of 
this  action.  The  judgment  was  for  the  de- 
fendant at  tbe  first,  which  the  trial  court 
set- aside;  and  at  tbe  close  of  the  second 
trial  tbe  court  Indicated  that  a  like  judg- 
ment would  be  rendered  if  the  plaintiffs  did 
not  amend  their  complaint.  When  the 
amended  complaint,  framed  as  tbe  court  sug- 
gested, was  filed,  without  taking  any  further 
testimony,  judgment  was  rendered  for  the 
plaintiffs,  which  was  set  aside  by  this  court 
upon  the  former  appeal.  The  evidence  at 
the  last  trial  was  not  materially  different 
from  what  It  was  upon  the  two  former  ones; 
the  only  difference.  If  any,  being  that  on  the 
last  trial  the  defendant's  case  was  the 
strongest  We  conceive  it  to  be  our  duty  not 
to  remand  the  cause  for  a  new  trial,  but  to 
direct  a  judgment  for  the  defendant  The 
evidence  so  preponderates  In  ber  favor  upon 
tbe  vital  Issues  In  tbe  case  that  It  would  be 
doing  an  Injustice  further  to  prolong  tbe  liti- 
gation. We  are  satisfied  that  the  plaintiffs 
would  not  be  able  to  maintain  tiielr  action; 
at  least  they  have  not  been  able  to  do  so  at 
either  one  of  the  three  trials  which  they 
have  had.  Other  reasons  might  be  assigned 
for  our  conclusion,  but  .'the  ones  given  are 
sufficient. 

Tbe  judgm^t  of  the  district  court  Is  th&e- 
fore  set  aside,  and  tbe  cause  remanded,  with 
instructions  to  tbe  district  court  to  r«ider 
judgment  in  favor  of  tbe  defendant  for  tbe 
entire  fund  of  $4,000  heretofwe  by  the  as- 
sociation paid  Into,  and  now  remaining  In, 
tbe  registry  of  the  court,  and  for  costs.  Re- 
versed, and  cause  remanded  for  the  entiy  of 
judgment 
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HAZBLTON  v.  PORTER  et  al.i 

(Court  of  Appeals  ot  Colorado.   June  10,  1901.) 

PENALTIES— DIRECTORS    OP  CORPORATION- 
FAILURE  TO  nLB  REPORT— LIMITATIONS. 

Mills'  Ann.  St.  S  2007  (Gen.  St.  i  2170), 
prOTidee  that  all  actions  for  an?  penalty  or  for- 
feiture Btiall  be  commenced  within  one  year  next 
after  the  offense  is  committed.  Mills'  Ann.  St. 
{  401  (Gen.  St.  §  252),  declares  that  certain  cor- 
porations shall  annnally,  within  60  days  from 
January  Ist,  make  a  report  showing  their  cap- 
ital stock,  the  proportion  paid  in,  and  the  exist* 
in^  indebtednesH,  and  that  if  any  corporation 
fails  to  make  the  report,  nnless  its  capital  stock 
is  fully  paid  and  a  certificate  filed,  the  directors 
shall  be  jointly  and  severally  liable  for  all  the 
debts  "contracted  during  the  year  next  preced- 
ing the  time  when  such  report  should  have  been 
made  and  filed,  and  until  snch  report  shall  be 
made."  -Held,  that  limitations  begins  to  mn  on 
the  directors'  liability  when  their  default  in  fil- 
ing the  report  occurs,  and  not  when  the  cause 
ot  action  accrues  to  the  creditor  against  the 
company  tor  the  collection  of  the  debt. 

Brw  to  district  court,  Arapahoe  county. 

Action  for  a  penalty  by  MUton  W.  Hasel- 
ton  against  Henry  M.  Porter  and  others. 
Judgment  for  defendants,  and  plalnticr 
brings  error.  Affirmed. 

Benedict  &  Phelps  and  Horace  Phelps, 
for  plaintiff  In  error.  Charles  H.  Toll  and 
William  R.  Barbour,  for  defendant  in  error 
Henry  M.  Porter.  W.  O.  Klngsley.  for  de- 
fendants in  error  Moritz  Barth  and  Leopard 
H.  Elchcdtz.  ' 

WILSON,  P.  J.  In  1890  the  plalntiflC, 
Hazelton,  contracted  with  the  Denver  Steam 
Heating  Company,  a  corporation  organized 
and  doing  business  under  the  laws  of  Colo- 
'rado,  to  erect  and  construct  for  It  a  boiler 
for  steam  heating  purposes.  In  February, 
1891,  the  work  was  completed,  and  the 
boiler,  after  having  been  tested  In  accord- 
ance with  the  agreement,  was  then  accept- 
ed by  the  company,  at  the  same  time  the 
price  to  be  paid  therefor  being  agreed  np- 
on  and  fixed  by  the  parties,  to  be  paid  in 
monthly  installments  of  certain  sums  there- 
after; the  time  of  payment  extending  over 
a  period  of  several  years.  The  corporation 
did  not  within  60  days  from  January  1,  1891, 
file  nor  cause  to  be  filed  its  annual  report, 
as  required  by  section  491,  Mills'  Ann.  St 
(section  252,  Gen.  St);  nor  was  any  such  re- 
port filed  at  any  time  thereafter  prior  to  the 
bringing  of  this  suit  nor  had  there  been 
previous  to  March  2,  1891;  nor  was  there  at 
any  time  thereafter  filed  a  certificate  of  the 
paid-up  capital  stock  of  the  corporation. 
The  defendants  were  during  all  of  the  times 
mentioned  directors  of  the  corporation,  and 
this  action,  commenced  January  30,  1897, 
was  brought  to  recover  the  amount  of  the 
debt  from  them,  on  account  of  their  per- 
sonal liability  Incurred  for  failure  to  make 
such  report.  Section  491.  referred  to,  reads 
as  follows:  "Every  such  corpwation  shall, 
annually,  within  sixty  days  from  the  1st 
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day  Of  January,  make  a  report,  which  shall 
state  the  amoimt  of  Its  capital  and  the  pro- 
portion actually  paid  In,  apd  the  amount  of 
existing  debts,  which  report  shall  be  signed 
by  the  iHresldnit,  and  shall  be  verified  by 
the  oath  of  the  president  or  secretary  ot 
said  company,  under  its  corporate  seal,  and 
filed  In  the  office  of  the  recorder  of  deeds 
of  the  county  where  the  business  of  the 
company  shall  be  carried  cm.  And  If  any 
such  corporattw  shall  fall  so  to  do,  unless 
the  capital  stock  of  such  corporation  has 
been  fully  paid  in,  and  a  certificate  made 
and  filed  as  provided  In  section  twelve  (12) 
of  this  act,  all  the  directors  or  trustees  of 
the  company  shall  be  jointly  and  Bevprally 
liable  for  all  the  debts  of  the  company  that 
shall  be  contracted  during  the  year  next 
precedlngr  the  time  when  such  report  should, 
by  this  section,  have  been  made  and  filed, 
and  until  snch  re^wt  shall  tfe  made." 

None  of  the  allegations  In  the  complatait 
with  reference  to  the  contracting  of  the  in- 
debtedness are  disputed,  and  It  Is  not  dented 
that  there  was  a  fiiUure  to  make  the  an- 
nual report  required  by  the  statote.  It  Is 
claimed,  howevet,  that  tbls  action  is  barred 
by  the  statute  of  limitations,  which  reads 
as  follows:  "AH  actlom  and  suits  for  any 
praalty  or  forfeltore  of  any  penal  statute 
brought  this  state,  or  any  person  to 
whom  the  penal^  or  forfeiture  Is  glvm,  la 
whole  or  In  part,  shall  be  commenced  with- 
in <aie  year  next  afto*  the  otfotse  Is  com- 
mitted, and  not  Atter  that  time."  Section 
2907,  Mills*  Ann.  St  (section  21T0,  Gen.  SL). 
The  idalntlff  concedes.  It  having  been  so 
expressly  decided  by  the  appellate  courts  of 
this  state,  that  section  491  la  a  penal  stat- 
ute, and  that  the  limitation  statute  which 
applies  to  actions  under  It  Is  that  which  we 
have  just  quoted.  The  sole  question  to  be 
determined  Is,  when,  under  the  facts  of  this 
case,  did  the  limitation  statute  begin  to 
run?  It  Is  claimed  by  the  plaintiff  that  It 
did  not  begin  to  run  until  a  cause  of  action 
accrued  to  him  against  the  company  tor  the 
collection  of  the  debt.  The  defendants  In- 
sist that  the  statute  began  to  run  at  the 
time  when  the  dtfault  of  the  directors  oc- 
curred whHA  made  them  liable  for  a  pm- 
alty;  It  being  In  tbls  case,  under  the  con- 
ceded facte,  March  2,  iS81.  In  this  con- 
tention -we  believe  that  the  defendants  are 
correct  Counsel  for  plaintiff  have  made 
a  very  able  and  forcible  argument  In  sup- 
port of  their  theory;  but  In  our  opinion  tiie 
question  is  d^nltely  settled  against  them, 
not  only  by  the  plain  reading  ot  the  stat- 
utes, but  by  the  express  adjudications  of 
both  appelate  courto  In  this  jurisdiction.  It 
will  be  obswved  that  the  penalty  Imposed 
by  section  491  la  twofold  In  Ite  character: 
First  for  all  debte  of  the  company  contract- 
ed during  the  year  next  preceding  thC  time 
when  such  report  should  have  been  made; 
and.  second,  for  all  debts  which  might  be 
thereafter  contracted  until  tbe  r^»ort  should 
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be  made.  The  statnte  says  nothing  about 
the  maturity  of  the  debts.  This  question 
was  under  consideration  by  this  coiut  In  a 
case  very  recently  decided.   Thatcher  v. 

Salomon,  IG  Colo.  App.   ,  64  Pac.  309. 

We  there  declared  the  true  doctrine  to  be 
that  a  debt  Is  contracted  when,  In  consid- 
eration of  value  received  by  the  corporation, 
a  payment  is  to  be  made,  no  matter  whether 
at  once  or  at  a  future  period.  When,  there- 
tore,  in  this  instance,  the  corporation  failed 
to  make  Its  annual  r^rart  on  March  2,  1891, 
the  directors  Instantly  became  liable  for  the 
whole  of  the  debt  due  to  the  plaintiff.  At 
that  time  a  cause  of  action  arose,  in  favor 
of  the  plaintiff  and  a^nst  these  defend- 
ants, for  the  collection  of  this  penalty  im- 
posed by  law.  The  universal  rule  Is  that  a 
statute  of  limitations  begins  to  run  when 
the  right  of  action  which  is  embraced  In  Its 
provisions  accrues,  and  the  running  of  the 
statute  Is  not  arrested,  except  by  certain 
well-recognized,  circumstances,  which  there 
can  be  no  iretense  of  obtaining  in  this  case, 
and  which  Is  not  claimed.  No  fraud  nor 
concealment  Is  alleged.  This  court,  in  Iron 
Co.  T.  Lenhart,  6  Colo.  App.  515,  41  Pac. 
836,  said.  In  considering  this  sectlMi:  "When 
the  liability  to  the  penalty  Is  incurred,  the 
creditor's  canse  of  action  for  Its  recovery 
accrues,  and  the  statute  Is  set  In  motion, 
and  does  not  stop  until  the  action  Is  com- 
menced  or  barred."  We  do  not  think  lan- 
gnsge  could  be  plainer.  To  the  same  effect 
is  Clougfa  T.  Oil  Co..  25  Oolo.  528,  65  Pac. 
800,  also  In  a  case  Involving  the  construc- 
ti<m  of  the  same  section.  The  liability  of 
the  directors  does  not  arise  from  any  prom- 
ise to  pay,  express  or  Implied,  or  from  any 
contractual  relation  whatever.  The  law  im- 
poses it  upon  them  as  a  penalty  for  an 
offense  committed  by  them  in  disobeying 
its  mandates,  and  the  measure  of  the  pen- 
alty Is  the  amount  of  the  Indebtedness  con- 
tracted during  the  preceding  year. 

Plaintiff  Insists  that  this  construction  of 
the  law  would  enable  directors  to  evade  it 
by  the  simple  device  of  so  arranging  that 
debts  contracted  shall  not  become  due  until 
more  than  one  year  after  the  time  when 
tlieir  next  annual  report  Is  required.  We  see 
no  force  In  the  argument  It  is  not  to  be 
presumed  that  either  party  had  In  contempla- 
tiwi  at  the  time  when  the  debt  was  contrart- 
ed,  or  at  any  time,  that  there  would  be  such 
a  failure  to  do  something  which  would  im- 
pose a  persona]  liability  upon  the  directors, 
when  they  could  so  easily  escape  It  by  caus- 
ing a  report  to  be  made.  However,  if  the 
creditor  had  it  In  contemplation,  he  might 
have  Insisted  that  the  times  of  payment 
should  be  fixed  to  give  him  the  benefit  of 
the  happening  ot  such  an  event,  if  it  should 
happen.  Moreover,  we  do  not  have  before 
OS  the  question  as  to  whether  the  plaintiff 
by  reason  of  defendants'  default,  could  have 
maintained  a  suit  against  them  before  the 
debt  had  matured,  w»  as  to  give  him  a  cans? 


of  Action  against  the  company.  That  ques- 
tion is  not  in  the  case.  We  are  simply  hold- 
ing that  In  this  'case,  for  a  failure  of  the 
defendants  to  have  caused  the  annual  report 
of  the  company  to  have  been  filed  qn  or  be- 
fore March  2,  1891,  a  cause  of  action  accrued 
to  plaintiff  against  them  for  the  penalty  pre- 
scribed in  section  491,  and  the  measure  of 
that  penalty,  for  the  recovery  of  which  plain- 
tiff then  became  entitled  to  sue,  was  the 
amount  of  the  debt  Involved  in  this  action, 
and  that,  such  being  the  case,  the  limita- 
tion statute  then  began  to  run,  and  continued 
without  interruption  for  one  year  thereafter, 
when  the  bar  of  the  statute  was  complete. 
If  this  works  any  hardship,  the  responsibili- 
ty must  be  with  the  leglslatnre,  and  not  with 
the  coiuTts. 

Again,  this  debt  was  owed  by  the  corpora- 
tion, and  not  by  the  defendants.  It  was  re- 
coverable from  the  lattOT  as  a  p^alty,  and 
not  as  an  indebtedness,  and  they  are.  there- 
fore, under  all  authorities,  entitled  to  a  strict 
construction  of  the  statute.  Iron  Co.  v.  Len- 
hart, supra;  Larsen  v.  James,  1  Colo.  App. 
319,  29  Pac.  183.  It  must  be  confessed  that 
In  Larsen  v.  James,  supra,  there  are  some 
Indefinite  and  obscure  expressions  which 
might  be  construed  to  favor  the  contention  of 
appellant  An  examination  of  the  case  will 
show  that  it  did  not  involve  the  question 
which  is  the  vital  point  of  this  case.  The 
only  Issue  there  presented  was  whether  the 
six-year  or  one-year  statute  of  limitations 
to  actions  applies  under  a  statute  similar 
to  that  now  under  consideration.  In  such  case 
the  language  used,  whatever  Its  construction, 
cannot  be  considered  of  any  binding  force  or 
effect  Especially  is  this  true  since  there- 
after the  question  was  squardy  presented  to 
this  court.  In  Inm  Co.  v.  Lenhart,  supra, 
and  was  decided  In  accordance  with  the 
views  which  we  have  expressed.  As  this 
court  said  In  Tbatcbor  v.  Salomon,  supra, 
directors  of  corporation^  In  view  of  the  i^te- 
clal  pTlvlleges  granted  to  them,  should  be 
held  to  the  strictest  observance  of  all  the 
duties  and  obligations  Imposed  npou  them 
by  law.  There  is  no  room,  however,  for 
Judicial  construction,  when  the  provisions  of 
the  statute  are  expressed  In  plain  and  un- 
ambiguous language,  and  creditors  and  di- 
rectors alike  must  take  notice.  If  under  Its 
terms  circumstances  might  arise  wherein  it 
might  seem  to  work  a  hardship  or  Injustice, 
the  remedy  Is  with  the  legislature  alone. 

The  Judgmmt  is  affirmed. 

Affirmed. 

01  Colo.  App.  m 
FARBER  T.  0ASTER.1 

(Conrt  of  Appeals  of  Colorado.   Dec  9,  1901.) 

SALES— AOBNOT-CORRBSPONDBNCB—EVI-'. 
DBNCB— FLBADING— 1 8SUES— S8T0PPBL. 

1.  The  last  letter  of  the  correspondence,-  writ* 
ten  by  plaintiff,  was  not  inadmissible  becanaeb 

*  B«h«arlnc  denlWl  Jaooary  13,  IW. 
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Mnc  merely  a  declaration  of  plaiotiff.  It  was 
not  DtndiDg  on  defendant,  bat  it  wa«  to  be 
deein«d  «  uut  of  the  correapondeace,  which 
waa  BD  enttretj. 

2.  Wnere  a  complaint,  in  an  action  for  failare 
to  deliver  cattle  according  to  a  contract  of 
sale,  set  ftHlh  in  a  general  way  the  expense 
and  low  oeeaaioued,  in  the  absence  of  a  motion 
for  more  specific  statement,  testimony  as  to  ex- 
pense incurred  by  plaintiff  In  preparing  a  paa* 
ttire,  and  empioymg  men  to  seardi  the  range  for 
the  cattle^  was  admissible. 

S.Ttie  seller,  named  in  a  contract  executed 
by  his  alleged  agent,  received  a  copy  imme- 
diately after  It  was  made,  and  also  a  check 
drawn  by  the  buyer,  payable  to  bis  order,  and 
acknowledged  in  the  contract  as  an  advance 
payment.  £Ie  did  not  disavow  the  agency,  or 
return  the  check,  but  deposited  It  to  his  credit. 
He  did  not  offer  to  return  the  money  at  the 
trisl.  A  part  of  the  property  waa  delivered  un- 
der the  contract,  and  he  retained  a  check  given 
for  ita  payment.  He  never  disavowed  the 
agency  or  ownership  of  the  property  until 
threatened  with  salt  for  failare  to  pwform. 
Btld.  In  an  action  ftir  refusal  to  deliver  the 
property,  defendant  waa  estopped  to  deny  tlie 
agency. 

Appeal  from  district  court.  Pueblo  coonty. 

Action  hj  O.  U.  Caster  against  J.  T.  Far>- 
rer.  From  a  Jadgment  for  plaintiff,  defend- 
ant appeals.  Afflrmed. 

ArrlDgton  ft  SlcAUney,  for  appellant 
Thomas  H.  Derlne  and  H.  F.  BCay,  for  ap- 
pellee. 

THOMSON,  J.  This  suit  waa  brought  by 
the  appellee  to  recover  damages  for  a  breach 
by  the  appellant  of  the  following  contract; 
"Moab,  Utah,  4-S,  '87.  Tom  Farrer,  by  Am- 
asa  Larsen,  his  agent  has  thla  day  sold  to 
O.  M.  Caater  ell  his  herd  of  cattle  now  being 
k^t  by  Amasa  and  Thos.  Lerseo,  allowing 
to  the  purchaser  a  cat  of  one-half  of  the 
yearling  heifers  and  another  cut  of  15  from 
the  remainder.  The  entire  herd  consists  of 
abont  200  head  of  cattle  branded  21-.  The 
cattle  are  all  native  Utah  cattle,  and  be- 
fore making  any  cut  the  purchaser  may  re- 
ject any  cripple,  sick,  deformed  or  lump-, 
Jawed  cattle.  The  price  to  be  paid  for  the 
cattle  is  $15  per  head  for  all  that  are  12 
months  old  or  more  at  the  time  of  delivery^ 
Those  under  12  months  old  at  that  time  shall 
go  with  the  calves,  and  not  be  counted. 
The  seller  agrees  to  deliver  the  cattle  in  good 
condition  at  Thompson  Springs,  Utah,  at  any 
time  between  the  20t'h  and  2&th  day  of  Sep- 
tember. 1897.  Received  ¥400  in  advance,  the 
balance  to  be  paid  when  the  cattle  are  de- 
livered. Amasa  Larsen,  Agt  O.  H.  Cas- 
ter. It  la  understood  that  all  calves  of  the 
cows  belonging  in  the  cattle  sold  by  Tom 
Farrer  to  O.  M.  Ca«ter  shall  go  with  the 
cowa.  Amasa  Larsen."  The  complaint  set 
forth  the  contract  and  alleged  that  at  the 
time  of  .its  execution  Amasa  Larsen  was  the 
agent,  of  the  defendant  with  authority  to 
execute  it  for  him;  that  the  defendant  re- 
fused to  deliver  the  cattle  as  required  by  his 
agreement;  and  that  the  plaintiff  was  other- 
wise damaged.  The  answer  denied  the  ex- 
ecutloa  of  Um  cootiMt;  ud  aTemd  that 


one  Matbfae  Hartman,  and  not  the  defend- 
ant was  the  owner  of  the  cattle;  that  the 
cattle  were  In  Larsm's  posaesalon  nnder  a 
lease  from  Hartman;  that  Larsen  was  not 
the  defendant's  agent  ftnd  had  no  authority 
to  ftct  for  him;  that  at  the  time  the  con- 
tract was  made  the  plaintiff  knew  that  Lar- 
sen was  not  the  defendant* a  agent  and  knew 
that  Hartman  was  the  owner  of  the  cattle; 
and  that  the  defendant  sent  the  $400,  which 
he  admitted  be  received  from  the  plaintiff!,  to 
Hartman.  About  the  20th  day  of  May,  1897, 
the  plaintiff  received  from  Larsen  seven  ca^ 
tie  belonging  to  the  herd  he  bad  purchased, 
and  paid  for  them  by  a  check  for  $105,  paya- 
ble to  the  order  of  the  defendant  In  June 
following,  he  received  two  more  cattle  from 
the  same  herd,  and  paid  for  them  by  a  cbeck 
for  $30,  payable  to  the  order  of  the  defend- 
ant The  cashio-  of  the  Weils,  Fargo  &  Co. 
Bank,  at  Salt  Lake  City,  Utah,  testified  that 
the  defendant  was  a  regular  depositor  in 
that  bank,  and  had  an  account  there  dur- 
ing April,  May,  and  June,  1807,  and  that 
he  deposited  the  check  for  $400,  and  the  one 
for  $105,  to  bis  own  credit  In  that  banlc. 
The  cbeck  for  $30  appears,  from  the  in- 
dorsement .upon  It  to  have  been  d^»osited 
in  the  same  bank.  The  defendant  testified 
that  he  placed  the  proceeds  of  the  $400 
cbeck  to  the  credit  of  Hartman,  but  the 
books  of  the  bank  contradicted  him.  Be- 
yond admitting  that  be  received  tbe  other 
two  checks,  be  said  nothing  abont  them. 
Some  correspondence  between  the  plaintiff 
and  the  defendant  relating  to  the  cattle, 
was  in  evidence.  It  consisted  of  a  letter 
from  Farrer  to  Caster,  dated  October  1,  1897; 
an  answer  by  Caster  to  that  letter;  a  fur- 
ther letter  from  Farrer  to  Caster,  dated 
September  24,  1897;  and  Caster's  reply,  dat- 
ed tbe  next  day.  The  Implied  assumption  of 
this  entire  correspondence  is  that  Uie  con- 
tract was  the  contract  of  the  defendant  and 
not  that  of  some  one  else.  The  tntroductlcMi 
of  the  correspondence  was  resisted  on  the 
ground,  applied  to  the  whole,  that  the  let- 
ters contained  propositions  looking  to  a  com- 
promise; and  on  the  grouud.  applied  to  the 
last  letter  of  the  plaintiff,  that  it  was  merdy 
a  declaration  of  the  plaintiff  himself,  and 
therefore  not  binding  upon  the  defendant 
We  find  nothing  In  the  letters  resembling  an 
bffer  of  compromise^  As  to  the  original  con- 
tract, and  tbe  obligatloDS  of  the  parties  un- 
der It  the  letters  contained  nothing  to  in- 
dicate that  there  was  any  dispute  or  differ- 
ence of  opinion  between  the  parties.  The 
correspondence  related  to  the  place  of  de- 
livery of  the  cattle,  Farrer  proposing  Seven 
Mile,  instead  of  Thompson  Springs,  the  place 
named  in  the  contract  end  some  minor  mat- 
ters In  relation  to  delivery*  and  settlement 
for  cattle  not  delivered.  So  far  as  the  con- 
tract itself,  and  tbe  rights  of  the  parties' 
under  it,  were  concerned,  the  letters  show- 
ed no  disagreement  nor  anything  which 
could  ba  tbe  subject  of  coiupromiMb  Tbv 
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were  offered  merely  to  show  the  recognized 
relations  existing  between  the  parties  at  the 
time  they  Were  written;  and  they  are  couch- 
ed In  language  too  vagae  and  Indefinite  to 
be  evidence  of  anything  else  without  fur- 
ther explanation.  For  the  purpose  for  which 
they  were  offered,  they  were  properly  admit- 
ted. The  last  letter  of  the  plaintiff  was  ad- 
missible as  part  of  the  correspondence.  A 
correspimdence,  like  a  conversation,  consists 
of  what  both  parties  said  In  relation  to  the 
subject-matter.  It  Is  an  entirety,  and  can 
be  best  understood  by  knowing  It  all.  The 
plaintiff  testified  that,  to  facilitate  the  deliv- 
ery of  the  cattle,  he  laid  out  money  for 
pasture  on  which  to  put  them  as  they  were 
gathered,  and  employed  men  to  assist  In 
searching  the  range  for  them.  He  also  stat- 
ed that  he  Incurred  the  expense  of  pasture 
and  men,  giving  the  amount,  by  agreement 
with  Mr.  I^rsen,  to  whom  he  had  been  re- 
ferred la  the  matter  by  the  defendant;  and 
that,  after  he  had  bought  the  pasture  and 
started  the  men  out  upon  the  range,  the  de- 
fendant and  Mr.  I4irsen  refused  to  abide 
by  the  agreem^t  The  defendant  objected 
to  the  evidence  of  the  agreement  and  the 
expense,  for  the  reason  that  no  special  dam- 
ages were  pleaded.  The  complaint  set  forth. 
In  a  general  way,  the  expense  and  loss  to 
which  the  plaintiff  testified.  We  think  a 
motion  to  make  the  allegation  more  specific 
woold  have  been  sustained.  But  there  was 
no  such  motion.  The  averm^t,  as  It  stood, 
was  sufficient  to  let  In  the  proof;  and  the 
testimony,  being  relevant  and  material,  was 
IRoperly  admitted. 

We  do  not  think  the  defendant  made  his 
denial  of  Mr.  Larsen's  agency  good.  We  do 
not  see  how  he  can  escape  from  the  facta. 
He  received  a  copy  of  the  contract,  In  which 
Tjarsen  assumed  to  act  as  his  agMit,  Imme- 
diately After  it  was  made.  At  the  same  time 
he  received  a  check  drawn  by  the  plaintiff, 
and  payable  to  his  own  order,  for  $400.  This 
check  was  acknowledged  In  the  contract  as 
an  advance  payment  upon  the  purchase  price 
of  the  cattle,  which,  by  the  terms  of  the  in- 
strument, he  sold  to  the  plaintiff.  He  did 
not  disavow  the  ag^cy  at  return  the  cbe<^ 
On  the  contrary,  he  kept  the  check,  and  de- 
posited it  in  bank  to  his  own  credit  He  does 
not  even  now  propose  to  return  the  money. 
His  retention  of  the  money,  with  full  knowl- 
edge of  the  facts,  Is  conclusive  upon  him  Uiat 
in  making  the  contract  Larsen  acted  as  his 
agent  But  this  is  not  all.  Afterwards,  for 
a  few  head  of  the  cattle  described  in  the 
contract  which  were  delivered  to  the  plain- 
tiff, be  received  another  check,  payable  to  bis 
order.  He  did  not  explain  to  the  plaintiff 
that  not  being  the  owner  of  the  cattle,  he 
was  not  «ititled  to  the  check.  He*  pursued 
exactly  the  (^poslte  course.  He  indorsed  the 
ctie<^  and  sent  It  to  the  bank,  to  swell  his 
personal  account  Evidently  it  had  not  oc- 
curred to  him  that  Larsen  was  not  his  agent 
The  plaintiff  testified  that  Uie  defendant  nev- 


er disclaimed  ownership  of  the  cattle  until 
about  the  2Sd  day  of  September,  189T,  and 
that  he  did  so  then  only  upon  threat  by  the 
plaintiff  to  sue  him  If  he  did  not  perform  his 
contract  The  testlmonj^  of  the  plaintiff  must 
be  accepted  by  us  as  true,  because  the  jury 
believed  him.  Outside  of  the  estoppel  by 
which  the  defendant  Is  bound,  the  circum- 
stances of  the  case,  as  they  are  disclosed  by 
the  evidence,  strongly  Indicate  that  Larsen 
was,  in  fact  the  agent  of  the  defendant  with 
fall  autliority  to  make  the  sale,  and  that  the 
long-delayed  denial  of  the  agency  was  a  sub- 
terfuge. The  vMTdlct  of  the  jury  In  the  plain- 
tiff's favOT  for  ¥854  was  amply  warranted 
by  the  evidence;  and.  In  view  of  the  facts, 
we  think  the  amount  quite  modest 

Tbi»-e  are  40  assignments  of  error,  each 
of  which  refers  us  to  some  page  of  the  bill  of 
exceptlcHiB.  We  have  not  looked  outside  at  the 
abstract  which  the  defendant  has  furnished 
us.  That  Is  presumed  to  contain  everything 
regarded  by  him  as  of  Importance  to  himself. 
We  have  carefu^y  read  this  abstract,  and 
have  discovered  no  error  committed  at  the 
trial.  The  instructions  reflect  ou^  views  of 
the  law.  On  the  question  raised  by  the  an- 
swer and  the  evidence  concerning  Hartinan'B 
ownership  of  the  cattle,  the  Instruction  was, 
we  think,  too  favorable  to  the  defendant 
By  his  agent  the  defendant  sold  tbe  cattle  to 
the  plaintiff.  He  sold  them  as  belonging  to 
himself,  and  took  and  kept  mon^  that  was 
paid  for  them;  and  he  cannot  evade  UebUlty 
on  bl8  contract  hy  disclaiming  tbelr  ownei> 
'ship. 

There  seems  to  have  been  an  unsuccessful 
motion  by  the  defendant  to  retax  certain  of 
the  costs.  We  find  no  error  assigned  upon 
tbe  ruling,  and  we  find  noUiIng  in  the  alh 
stract  to  enable  u^  to  aay  that  It  was  tncor^ 
rect 

The  Judgment  will  be  affirmed.  Affirmed^ 


(ir  Colo.  App.  IS) 

GATES  IRON  WORKS  v.  DENVER  EN- 
OINEERINQ  WORKS  00.1 

(Court  of  Appeals  of  Colorado.  Nov.  11, 1901.) 

PRINCIPAL  AND  AGENT— APPARENT  AUTHOR. 
ITT— SCOPE  OF  AXJTHORITY—GUSTOMS  AND 
UaAOBB— HARMLESS  ERROR. 

1.  The  indicia  of  authority  on  which  plain- 
tiffs, selling  mining  machinery  to  an  agrat  of  a 
foreign  company,  r^ied.  con^ated  of  signs,  let- 
ter heads,  and  cards  showing  the  fact  of  the 
agency  and  the  business  of  the  company,  which 
conKiHted  of  manufacturing  general  miniDfr  ma- 
chinery. Beld,  that  the  agent's  apparent'  an- 
thoril^  extended  only  to  the  "saie'^  of  mininfj 
mnchmcry,  and  plaintiff  was  not  warranted  in 
assuming  he  bad  authority  to  "buy"  such  ma- 
chinery, thongh  the  company  permitted  the 
agent  to  style  nimself  "manager.'* 

2.  A  company's  business,  so  far  as  a  party 
dealing  with  its  agent  has  a  right  to  believe, 
being  confined  to  the  manufacture  and  sale  of 
mining  madiinery.  no  custom  In  any  locaHty 
where  H  sent  its  agent  could  Mud  it  by  his 
ilnanthorized  act  in  buying  such  machinery. 

*  RttbearlDK  denM  Jasuir  13,  UM. 
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3.  Error  Id  excluding  testimony  of  principal 
that  it  knew  nothing  of  the  agent's  acts,  and 
never  authorized  nor  ratified  them,  Ib  harmless, 
the  burden  of  proTing  the  agencr  not  being  sub- 
tained  b;  any  evidence. 

Appoal  from  district  coort.  Arapahoe  coun- 
ty. 

Action  by  the  Denver  Engineering  Works 
Company  against  the  Gates  Iron  Worlu. 
From  a  Judgment  fear  plalutiff,  def»idant 
appeals.  Reversed. 

Westbrook  S.  Deckor,  for  appellant.  Cran- 
ston, Plain  &  Mo(Mre,  fw  appellee. 

THOMSON,  J.  Action  by  the  Denver  Bn- 
glneorlng  Wcm^b  Company  against  the  Gates 
Iron  Vfoifks.  The  complaint  alleged  that  be- 
tween the  26th  day  ot  November.  1886,  and 
the  4tta  day  of  Felmury.  1807/  the  plaintiff, 

-  at  the  request  of  the  defendant,  sold  and  <te- 
livered  to  the  def  «iduit  certain  goods,  wares, 

.  and  m«rcliandlse  of  tine  reasonable  ralne  of 
9685.92,  which  sum  the  defendant  pranlsed 
and  agreed  to  pay  to  the  plalnliff.  The  com- 
plaint further  stated  that  of  the  indebtedness 
so  contracted,  on  February  18,  1897.  the  de- 
fendant paid  9 100,  and  on  March  27,  1887, 

.  9250,  and  that  no  part  of  the  balance  was  ever 
paid.  The  answer  denied  all  the  allegations 
of  the  complaint  At  the  close  of  the  evi- 
dence tiie  court  Instructed  the  Jury  that  their 
finding  should  be  in  favor  ot  the  plaintiff  for 
the  unpaid  residue  of  the  account,  with  In- 
torest.  Tbey  lefcnmed  their  ver^ct  accord- 
ingly. A  motlw  by  the  d^endant  for  a  new 
trial  was  denied,  and  from  the  judgment  ^- 
tered  upon  the  verdict  the  defmdant  prose- 

'  cntes  this  ai^al. 

The  evidence  showed  that  the  headquar^ 
ters  (MT  the  d^endant  the  Gates  Iron  Wwks, 
were  In  Chicago,  HL;  that  B.  L.  Bezfcey  was 
its  agent  in  Denver;  that  the  property  sold 
by  the  plaintiff,  and  with  which  It  se^ 
to  charge  the  defraidant,  was  mining  macbin* 
ery;  and  that  it  was  atM  to  Mr.  BeAey, 
who  bought  It  In  the  name  of  the  defend- 
ant It  was  not  shown  that  BeriEey  had  any 
actual  authority  from  the  defendant  to  pur- 
chase the  machinery,  or  that  the  defendant 
derived  any  benefit  from  the  purchase,  or 
knew  anything  whatevffi  about  the  use  of  its 
name  In  the  transaction.  So  far  as  the  rec- 
ord discloses,  there  was  neither  or^nal  aur 
thorlty  nor  ratificati<m.  The  sole  ground  up- 
on which  the  liability  Is  asserted  is  that  the 
d^^dant  clothed  Berkey  with  an  appear- 
ance of  authority  upon  whldi  the  plaintiff 
had  the  right  to  rely.  Respecting  such  ap- 
pearance of  authority,  William  J.  Miller,  the 
general  manager  of  the  plaintiff,  tertlfled  as 
follows:  "The  sign  on  the  office  window 
stated,  'Gates  Irtm  Works,'  describing  the 
manufacturers,  and  underneath  that  *B.  Ia. 
Berkey,  Manager.*  That  sign  was  there  when 
the  order  for  the  goods  was  received.  The. 
sign  stated.  'Mining  Machinery  of  Alt 
Kliids.* "  The  witness  also  stated  that  the 
defendant's  letter  head  showed  a  picture  of 


the  machine  shop,  the  names  at  the  offlcoa, 
and  the  following:  "Gates  lron  Works,  Man- 
nfacturers  of  Gates*  Bock  and  Ore  Breakers 
and  General  Mining  Machhiery,  050  Elstoo 
Ave.,  Chicago^  III.  B.  L.  Berkey.  Man*g*r,r 
422  Seventeeth  St,  Denver.  Colo."  He  tes- 
tified likewise  to  the  defendant's  card,  in^lch, 
he  said,  contained  a  picture  of  Its  manu- 
facturing establishment  and  machine  shc^s, 
and  the  words  and  figures  following:  "Gates 
IrcM)  Works.  Chicago,  TT.  S.  A.  Mining  Ma- 
chinery of  Every  Descrlptirai.  Spedaltlea: 
Gates'  Rock  and  Ore  Breakm.  Steam  Stamp 
Mills.  Cyanide  and  Ohiorlnation  MUls. 
Comirfete  Plants  by  Competent  Engineers. 
650  XUston  Ave.  B.  L.  Berkey.  Manager,  422 
Seventeentii  St  Telephone  No.  624,  Denver. 
'  Colo."  On  further  examination,  the  witness, 
in  answer  to  the  question,  "What  did  you 
say  was  on  the  window?"  answered,  'mie 
firm  name  and  manufacturers,  and  *B.  L. 
Bokey.  Manager.*  "  We  quote  frwn  ttie  ab- 
stract tile  following  addlti(»al  statements  of 
the  witness:  "The  Draver  Englnewlng 
WoAs  Company  had  no  knowledge  of  the  re- 
lations which  Mr.  Bei^ey  bore  to  the  Gates 
Iron  WoikS,  other  than  that  furnished  by  the 
letter  heads  and  the  sign  on  the  oI&cb  win- 
dows. Part  of  their  sign  was,  'Mannfactnre 
of  Mlnhig  Machinery.'  I  think  It  said  'All 
Kinds.'  I  made  no  inquiry  with  refwence 
to  the  authority  of  Mr.  Berkey  from  any 
one.  What  I  relied  on  was  simply  the  letto: 
head,  and  what  was  painted  era  the  office, 
and  their  business  card  and  circular.  I  saw 
their  business  card  on  the  last  trial,  and  Mr. 
Berkey  gave  us  one  or  two.  He  sent  us  his 
card  and  Ivought  us  his  cards.  He  sent  cir- 
culars out  announcing  his  employment  by 
the  company  and  the  opening  of  bis  office.  I 
think  the  card  was  with  the  circular.  I  do 
not  remembw  whether  I  retained  the  drcu- 
lar."  The  circular  of  which  the  witness 
^eaks  was  not  In  evidence,  but  tt  was,  Jodg- 
Ing  from  tiie  statement  concerning  It  at  the 
witness,  something  for  which  Bericey  alone 
was  responsible.  It  was  shown  that  the  let- 
ter head  and  card  came  tram  the  defendant; 
and  that  the  defendant  knew  tiiat  Berk^ 
advertised  himself  as  manager  of  Its  Denver 
office. 

Discussing  the  question  of  the  duty  of 
third  persMis  dealing  with  an  ostensible 
agait  Mr.  Mechem  says:  "Ja  approaching 
the  MMiaidantlon  of  the  Inquiry  whether  an 
assumed  authority  exUstii  In  a  glv«>  case, 
there  are  certain  fundamental  princijdes 
whlfdi  must  not  be  lost  sight  of.  Ajnong 
these  are.  as  has  been  seea:  That  the  law 
Indulges  In  no  bare  iff»umpti«i  that  an 
ag«icy  exists.  It  must  be  proved  <nr  pre- 
sumed from  facts,  lliat  the  agent  cannot 
establish  bis  own  authority,  elth»  by  bis 
representations  or  by  assuming  to  exoclse 
It  That  an  authority  cannot  be  estaUished 
by  mere  rumor  or  general  r^mtation.  That 
evwD  a  general  anthcsrity  Is  not  an  onllmlted 
one,  and  that  every  authority  must  find  Hs 
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attiiMte  sonrce  In  some  act  of  the  jHrlnclpal. 
FerMHiB  dealing  with  an  asBumed  agent, 
therefore,  wbettaer  the  assumed  agency  be  a 
gnerat  or  special  one,  are  bound,  at  their 
peril,  to  ascertain  not  oalj  ttie  fact  of  the 
agracy,  but  the  extent  of  the  authority;  and, 
In  caae  either  Is  ctmtroTerted,  the  burden  of 
proof  la  upon  them  to  establish  It"  Me- 
dian, Ag.  I  276.  In.  Lester  t.  Snyder,  12 
Cola  App.  351,  55  Pae.  61S,  ttie  foregoing 
was  expressly  approved.  In  the  case  at  bar 
Hr.  Miller,  the  general  manager  of  the  plain- 
tiff, who  conducted  the  transaction  In  ques- 
Hon  in  its  behalf,  made  no  Inquiry  with  ref- 
aence  to  the  anthority  of  Mr.  Berkey;  and 
neither  himself  nor  bis  company  had  any 
knowledge  of  the  relations  existing  between 
BeAej  and  the  defendant,  exc^t  what  was 
shown  by  the  tetter  head,  sign,  card,  and 
drcolar.  It  was  In  rdiance  upon  these  that 
the  pnverty  was  wOA.  Mr.  Berkey  was  the 
gen^  agent  ot  the  defmdant  at  Dmrer. 
He  was  the  manager  of  Its  Dmrtx  office. 
The  defoidant  was  bound  by  the  acts  of 
Mr.  Btfkcy  within  his  appar»t  aothority. 
Where  a  person  holds  out  anotiior  to  the 
pablic  as  haring  a  gen«al  authority  to  act 
(or  him  In  the  particular  business  In  which 
he  Is  ragged,  third  persons  may  safely  deal 
with  the  agent  In  the  txansactlon  of  such 
boshwss.  But  there  Is  a  limit  to  the  au- 
thority of  an  agent  general  or  special,  and 
the  ifftaiclpal  Is  not  bound  bis  act  outside 
ot  SBch  limit  No  mattw  how  extensive  the 
authulty  of  an  agent  may  be  in  the  transac- 
tlon  of  his  principal's  business.  It  is  stiU 
confined  to  that  business;  and  his  act  ont- 
ilde  of  tbe  boundary  by  which  the  business 
la  drcomscrtbed  would  not  bind  bis  ivincl- 
paL  Stewart  v.  Woodward.  50  Vt  78,  28 
Am.  Bep.  488;  President,  etc.  of  Mechanics* 
Bank  T.  New  Tork  ft  N.  H.  B.  Co..  13  N.  Y. 
SfiO;  Blchmond  v.  Greeley.  38  Iowa,  666; 
Vo^e  V.  Burgess.  71  Mo.  888;  Edwards  v. 
Docley,  120  N.  Y.  540,  24  N.  B.  827;  Navlga- 
tfau  Oa  V.  Dandrldge,  8  QUI  &  J.  248,  29 
Am.  Dec.  543;  McAlpin  v.  Cassldy,  1^  Tex. 
460;  Story,  Ag.  f  87.  Now,  BIr.  Miller  knew 
that  the  defendant  was  engaged  In  the  man- 
ufacture of  genial  mining  machinery.  He 
was  so  advised  by  the  letter  head.  The  sign 
<m  the  window  am^ears  to  have  been  anbstan- 
tlaUy  the  same  as  the  letter  head.  The  card 
dU  not  describe  the  defendant  as  a  manu- 
faetorer,  but  presented  a  picture  of  its  mon- 
afacturlng  establishment  and  machine  shops, 
vlth  tbe  words  "Mining  Machinery  of  Every 
I>escription";  and,  as  Berkey  was  held  out 
*>  the  agent  of  a  manufacturer,  his  aiMxii'^t 
anthority  ext«ided  only  to  tbe  sale  of  the 
loods  manufactured  by  his  principal.  That 
the  defendant  allowed  blm  to  style  hlmsdf 
its  nunagor  Is  immaterial,  because  he  could 
l^d  tbe  defendant  <mly  In  tbe  management 
of  the  huslneaa  In  which  It  was  engaged. 
'Hiere  was  nothii^;  In  the  evidence  of  an- 
Uxvity  which  Mr.  Bfill«'  aaw  and  upon 
*lUcfa  be  relied  to  warrant  him  In  assbmlng 


that  Mr.  Berk^  bad  any  authority  to  buy 
mining  machinery.  So  far  as  appearances 
went,— at  least  appearances  tot  which  tbe 
defendant  was  respcmslble.— the  purchase  of 
mining  machinery  was  no  part  oC  the  d^end- 
antfs  business;  and  tbexe  was  notJilng  to 
indicate  that  Mr.  Berkey  was  empowered  to 
act  outside  of  Its  business.  Thore  was  no 
apparent  authority  In  Berkey  to  buy  this 
machinery,  and,  in  mder  to  bind  the  defmd- 
ant  by  his  cmitract,  the  burden  was  on  tbe 
plaintiff  to  iwove  that  the  purchase  was 
specially  authorized  by  It.  Mining  Oo.  v. 
Fraser,  2  Colo.  App.  14,  28  Pac.  667.  While 
the  plalntlfr.  In  making  the  sale,  relied  exclu- 
sively uptm  the  visible  indicia  of  Berk^s 
authority,  at  the  trial  It  undertook  to  prove 
a  custom  among  agratdes  handling  mining 
machine  In  Denver  of  purchasing  goods 
from  local  companies.  When  or  bow  the 
custom  originated,  or  how  l<mg  It  lasted,  is 
not  stated,  except  that  It  prevailed  in  Den- 
ver in  the  fall  and  whiter  of  1880  and  1887. 
We  do  not  think  this  assertion  of  a  custom 
requires  very  ^borate  dtscuaslon.  Bespect- 
ing  tbe  effect  wblch  custom  m  usage  may 
have  upon  the  manner  In  whit^  an  agent 
may  transact  the  bnainess  of  hte  principal, 
Mr.  Mediem  says:  "Wh««  the  principal 
confers  upon  his  agent  an  at^ority  ot  a 
kind  or  empowers  him  to  transact  business 
of  a  nature  in  reference  to  wblcb  tfaore  is  a 
w^-deOned  and  publicly  known  usage.  It  Is 
the  presnmptlon  of  the  law.  In  the  absence 
of  anything  to  Indicate  a  contrary  Intent, 
that  tbe  autluMrltr  was  confored  In  contem- 
iHatlon  of  the  usage;  and  third  persmis, 
th«-efore,  who  deal  with  the  agent  in  good 
faith  and  hi  tbe  exercise  of  reasmabte  pru- 
dence, will  be  protected  against  llmltatlcnis 
up<«  the  usual  anthority,  of  wbk^  they  had 
no  notice.  In  order  to  give  the  usage  this 
^eet.  It  must  be  reasonable;  It  must  not 
violate  positive  law;  and  It  must  have  ex- 
isted tor  such  a  time,  and  become  so  widely 
as  generally  known,  aa  to  warrant  the  pre-, 
sumption  that  the  principal  bad  It  In  his 
view  at  tbe  time  of  the  aj^ntment  of  the 
agent."  It '  is  only,  however,  the  mode  of 
transacting  the  business  which  can  be  af- 
fected by  usage.  No  man  can  be  compiled 
by  custom  to  alter  the  character  of  his  busi- 
ness. 0<»icludlng  the  section  from  whldi 
we  have  already  quoted,  Mr.  Mechan  says 
further:  "Usage,  however,  cannot  operate 
to  change  the  intrlnaic  character  of  the  re- 
lation, nor  will  It  be  permitted,  as  between 
the  principal  and  the  agent  or  aa  between 
the  principal  and  third  persons  having  no- 
tice of  them,  to  contravene  a:prees  instruc- 
tions, or  to  contradict  an  express  CMitract 
to  the  COTitrary.  So  a  usage  not  known  to 
the  principal  cannot  operate  to  autliorlie 
the  making  of  an  invalid  Instead  of  a  valid 
contract  or  to  bind  blm  to  take  ime  thing 
when  h«'  has  ordered  anothn*.'*  Aside  from 
the  fact  tbat  the  custom  mentioned  In  thfe 
evidence  here  was  not  defined,  it  ha4  no  audi 
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term  of  existence  as  to  make  It  binding  on 
any  one;  but,  waiving  this  objection,  what- 
ever  may  bare  been  Its  oatDre  and  limits.  It 
coald  afford  no  protecthm  to  tbe  plaintiff. 
So  far  as  the  plaintiff  knew  ot  bad  any  right 
vo  bellere,  and  so  far  as  we  know  or  have 
any  right  to  brieve,  the  business  oi  the  de- 
fendant was  confined  to  tbe  manvfactore 
and  sale  of  mining  machlncgry;  and  no  cus- 
tom In  any  locally  whore  It  sent  an  ag^t  to 
act  for  It  could  force  It  to  do  a  different 
business.  PresnmptlT^  because  It  manu- 
factured mining  machlnay  It  did  not  desire 
to  buy  mining  machinery,  and  no  cnstMn, 
boweTor  ancient  or  well-defined,  could  com- 
pel it  to  do  sa 

It  seems  that  scHue  time  after  the  trans- 
action in  questlmi  Bo-key  Infwmed  tbe  de- 
f  aidant  of  his  purchase  as  having  been  made 
on  his  own  account;  and  tbe  defoidaht  pro- 
posed to  assist  him  in  doing  an  IndlTldnal 
business,  but  thov  was  no  ratlflcatiwi. 
Proof  was  proffered  by  the  defendant  that 
It  knew  nothing:  ot  the  purchases  as  having 
becai  made  for  It,  that  Bericey  had  no  author^ 
Ity  to  make  tbe  purchase,  and  that  it  never 
In  any  mann»  recognized  tbe  purchase  as 
having  been  made  In  Its  bdialf ;  but  tbe  evi> 
dence  was  all  endnded.  Of  course,  tbe  ez- 
clnslcm  was  error;  but  It  can  hardly  be  said 
that  It  worked  barm  to  the  def  mdant  Tbe 
burden  was  on  the  plaintiff  to  prove  the 
sgent's  anthcHTity  and  evor  fact  wbi<^  might 
tend  to  make  bis  contract  the  contract  of  bis 
principal,  and.  In  the  absence  <tf  such  proof, 
dliH»roof  by  tbe  defendant  was  unnecessary. 
ITpon  the  evidence  there  was  no  question  to 
submit  to  tbe  Jury.  To  this  extent  we  agree 
with  tbe  court  But  It  was  on  tbe  plaintUTs 
side  Uiat  the  failure  was,  and  the  Judgment 
should  have  been  fw  the  defmdant. 

Tbe  Jndgmoit  Is  revosed,  and  the  cause 
remanded  too:  fnrtb»  jvoceedlngs  In  accord- 
ance witb  tbe  views  herein  ^pressed.  Be- 
vwsed. 
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WAID  V.  HOBSON.ti  ^ 
(Oonrt  of  Appeals  of  Colorado.  Dec.  0.  1901.) 

OUARANrr— STATUTE  OP  FRADDS— DEBT '  OP 
ANOTHER  —  TRIAL-STATEHENT— READING 
PLEADING  TO  JURY  —  EVIDENCE  -  ADMISSI- 
BILITY-APPEAL-HARM  LESS  ERROR. 

1.  AllovlDfT  defendant  to  read  hlB  answer  in 
his  opening  statement  to  the  jury  is  not  rever- 
sible error,  where  it  does  not  appear  that  plain- 
tiff ia  injured,  or  that  the  court  has  abused  its 
dlscrptlon. 

2.  Where  the  readinc  of  the  complaint  to  the 
jury  by  defendant  in  his  opening  statement  is 
acquiesced  in  by  the  plaintiff,  the  latter  will 
not  be  heard  to  object  to  the  reading  of  the 
an!<\ver  also. 

3.  The  queetion  of  error  in  allowing  defendant 
to  read  tbe  answer  in  his  opening  statement  to 
the  jur>-  rannot  be  ralaed  by  an  objection  which 
does  not  atate  any  reason. 

4.  ConvcrsntiouB  between  plaintiff,  or  his 
agent,  and  defendants,  who  purchaned  a  bill  of 
sale  from  the  former,  having  no  reference  to  a 
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bond  conditioned  to  remove  Incambrances  o& 
land  exchanged  for  such  bill  of  sale,  but  relating 
to  the  transfer  of  the  bill  of  aale,  are  not  in- 
admissible in  an  action  on  the  bond,  as  tending 
to  vary  the  terms  of  a  written  Inatrumeot 

5.  Toe  introduction  of  immaterial  evidence  in 
a  jui7  case  is  harmless  error. 

6.  Defendant  was  induced  to  sign  a  bond  as 
surety  by  an  oral  guaranty  of  W.  that  certain 
cattle  represented  in  a  bill  of  sale  held  by  W., 
and  ptu-porting  to  have  been  given  by  8.,  which 
-^■as  to  be  transferred  to  defendant  as  security, 
were  at  a  certain  ranch,  and  would  be  turned 
over  to  defendant  when  called  for.  flcM,  that 
mcb  guaranty  was  not  invalid  as  a  promise  to 
answer  for  the  debt  or  default  of  8.,  Init  was 
an  original  contract  between  W.  and  defend- 
ant. 

Error  to  district  court,  Pueblo  county. 

Action  on  a  bond  by  Nettle  E.  Wald 
against  George  H.  Hobson.  From  a  Judg- 
ment In  favor  of  defendant,  plaintiff  brings 
error.  Afflnned. 

W.  W.  Dale  and  Cranstcm.  Pitkin  ft  Mowe, 
for  pUlntlff  in  ema,  Patrick  &  Prlgmore 
and  J.  H.  McCorkle,  for  defendant  in  vror. 

THOMSON,  J.  Suit  by  the  plaintiff  In  er- 
ror on  a  bcmd  «ecnted  by  Sopliy  D.  Sauf- 
ley  and  Bobert  C.  Banfiey,  aa  principals,  and 
the  defendant  in  mw,  as  surety.  The  bond 
was  conditioned  for  the  satisfaction  and  cx- 
tlnguisbmrat  by  the  principals  oC  an  incum- 
brance -upmi  real  estate  sold  and  conveyed  by 
them  to  the  plalntlfT,  which  condltt<u  "was 
alleged  to  have  hem  brolEen.  The  (miy  aik- 
swer  in  the  case  was  made  1^  the  surety. 
It  alleged  that  the  consideration  of  tbe  con- 
veyance to  the  plaintiff  Was  the  sale  by  Orln 
C.  Wald,  tiie  plabitHrs  husband,  to  the  Sanf- 
leys,  of  a  h&H  of  cattle  In  New  Mexico,  of 
which  he  represented  himself  to  be  the  owner 
by  purchase  from  cme  MIgnd  Salasar.  In 
whose  care  be  bad  left  them,  at  Las  Conchas 
ranch;  that  this  ,d^endant  became  surety 
for  the  SauHeys  at  the  soticltatlcm  of  Mr. 
Wald,  who  afftrmed,  as  of  his  own  knowl- 
edge, the  trutb  of  bis  r^resMitatlons  to  tbe 
Sanfieys,  and,  to  Induce  Hobson  to  become 
such  surety,  off^ed  to  assign  tbe  bill  of 
sale  from  Salazar  to  talm,  to  enable  blm  to 
protect  himself  as  surely  by  taking  the  cattle 
into  his  own  possession,  and  selling  a  suffi- 
cient number  to  discharge  ttie  obllgatloD,  de- 
livering the  residue  to  tbe  Saufleys,  and  gave 
Hobson  his  persmal  guaranty  that  the  cattle 
were  where  be  bad  represented  them  to  be, 
and  that  they  would  be  turned  over  to  Hobson 
whrai  called  for;  that  thereuptni  Hobsmi  affix- 
ed bis  signatnre  to  tbe  bcmd;  tiiat  thereafter 
Hobson.  by  his  agent,  demanded  ot  Salazar 
tbe  cattle  mentioned  bi  the  bill  d  sale,  but 
toiled  to  rec^ve  ^em  or  anj'Of  them;  and 
that  Salaaar  did  not  have  the  cattle,  nor  any 
of  them,  at  Las  Conchas  ranch,  or  elsewhere. 
The  rei)ly  was  a  g«ieral  dmlal.  Tbe  trial 
resulted  In  a  verdict  and  Judgment  for  the 
defendant.  The  plaintiff  brings  the  record 
here  by  writ  of  error. 

The  testimony  was  conflicting,  but  there 
was  enoui^  to  sustain  the  verdict;  and  tf 
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no  error  occurred  at  the  trial,  and  the  case 
was  pn^rly  submitted  to  the  Jury,  the  ludg- 
meat  must  be  afilnned.  The  plaintiff,  al- 
leged error  In  the  following  particulars: 
First  The  opening  and  closing  were  con- 
ceded to  the  defendant  In  his  opening  state- 
ment defendant's  counsel  read  the  pleadings 
to  the  jury.  The  plaintiff's  obJectlMi  to  the 
reading  of  the  defeikdanf  s  answer  was  orer- 
nUed.  Second.  Conversations  between  one 
A.  0.  Bartow  and  Mr.  Sautter,  and  between 
Orln  C.  Waid  and  Mr.  Saufley,  prior  to  the 
execQtion  of  the  bond,  were  admitted  in  evi- 
dence against  the  objectl<m  of  the  plaintiff. 
Tblrd.  The  objection  of  plaintiff  to  evidence 
of  the  oral  guaranty  given  by  Mr.  Waid  to 
H(d)80o  was  disregarded.  Fourth.  The  court 
refnsed  an  Inatmction  which,  so  far  as  we 
can  see^  was  a  cfnrect  statement  of  the  law 
In  a  case  where  bdi^  Is  sought  on  the 
gronnd  of  false  and  fraudulent  representa- 
tions; It  refused  an  iostructlon'that,  to  en- 
able the  defendant  to  avail  hlmseU  of  the 
defoue  of  failure  of  cmsideraticm,  he  must 
return  the  bill  of  sale;  It  refused  to  Instnict 
that  the  guaranty  given  by  Mr.  Waid  to 
Hobsott  was  v(^  In  law;  and  it  declined  to 
say  that  K  the  defendant  could  have  pro- 
tected himself  against  the  false  T^(M«senta- 
•  tkmt  of  Hr.  Waid  1^  ordinary  care  and 
prudence,  he  could  not  avail  himself  of  the 
defense  of  fraud. 

L  The  details  of  the  trial  are  largely  with- 
in the  discretion  of  the  trial  court  It  does 
not  appear  that  the  court  abused  Its  dlacre- 
tloD  by  permittlAg  the  answer  to  be  read, 
or  tliat  the  plaintiff  was  harmed  by  the  read- 
ing. Fnrthff,  the  plaintiff  acquiesced  in  the 
readhig  of  the  comidahit;  and,  as  that  was 
before  the  Jury,  common  fairness  required 
the  reading  of  the  answer  also.  Still  fur- 
ther, the  abstract  shows  that  no  reasmi  was 
Kiroi  tlx  the  ot^ectlon  to  the  reading  ot  the 
•aiwer.  In  a  trial,  an  objection  without  a 
reason  is  worthless.  To  simply  say,  "I  Ob- 
ject" amounts  to  nothing.  Htgglns  v.  Arm- 
rtnnig,  9  Colo.  88,  10  Pac.  282;  Nelson  t. 
Bank,  8  Colo.  App.  531,  4G  Pac.  879.  We 
And  DO  «Tor  here. 

2.  Bartow  was  the  agent  of  Waid  to  dis- 
pose of  the  bill  of  sale,  and  the  conversation 
between  him  and  Sanfley,  and  also  that  be- 
tween Mr.  Waid  and  Sauftey,  took  place 
vUle  the  negotlatjmu  whi^  resulted  In  the 
eonveyance  to  Waid  and  the  tranefer  of  the 
bill  of  sale  to  Hobson  were  pending,  and 
related  to  the  particulars  of  the  transaction. 
The  evidence  was  not  objecticmable  as  tend- 
ing to  vary  or  contradict  the  terms  of  a 
valid  written  Instrument  It  had  no  refer- 
ence to  the  contents  of  the  bond.  It  struck 
deepo-.  The  purpose  of  Its  introduction  -naa 
to  hnpeadi  the  bond,  and  the  position  ot  the 
idalotlff  In  relation  to  the  evidence  is  un- 
toiable.  1  GreenL  Br.  i  284.  But  whatever 
might  have  \ieea  the  importance  of  the  con- 
Tersatlons  If  the  Sauft^s  had  been  In  court, 
Iber  were  of  no  avecial  benefit  to  this  de- 
e7P.-13 


fendant  However,  If  they  were  Immaterial, 
they  were  harmless. 

3.  The  oral  guaranty  of  Waid  was  not  void 
In  law.  It  was  the  consideration  up<«  which 
Hobaon  signed  the  bond.  It  was  not  the 
Saufleys,  but  Waid,  who  prevailed  upon  Hob- 
son  to  become  a  surety.  The  lattw  was  to 
derive  no  advantage  from  the  transaction; 
and  it  was  not  until,  by  the  guaranty  of 
Waid,  he  believed  hlms^  protected  agahist 
loss,  that  he  affixed  his  name  to  the  Instru- 
ment Plaintiff's  counsel  seems  to  think  the 
guaranty  was  a  promise  to  answer  for  the 
debt  or  default  ot  Salazar.  If  he  has  glvoi 
a  reason  for  his  belief,  we  have  failed  to  un- 
dNstand  him.  The  guaranty  was  an  original 
contrart  between  Waid  and  Hobsou,  where- 
by, in  consideration  of  Hobson's  signature, 
Waid  warranted  the  existence- of  conditions 
^hich  rendered  loss  to  him  impossible.  If 
Waid  gave  the  guaranty,  b^eving  that  It 
was  of  no  effect  hut  that  Hobson  could  not 
escape  from  his  signature  after  having,  In 
reliance  upon  the  guaranty,  affixed  It  to  the 
bond,  he  was  the  victim  of  a  mistidu. 
.  4.  The  refusal  of  the  court  to  Instruct  as 
requested  was  eminently  proper.  This  de- 
fendant relied  upon  ttie  breach  of  Wald's 
guaranty,  and  not  upon  any  fraudulent  prac- 
tices  of  which  he  may  have  been  guilty,  and 
no  Instruction  relating  to  fraud  was  neces- 
sary. Indeed,  as  to  this  defendant  it  would 
have  been  Improper.  The  evidence  showed 
that  tbe  bill  of  sale-  had  been  lost  and  there- 
fore could  not  be  returned.  It  was  not  in- 
cumboit  upon  Hobson  to  make  Inquiry,  or 
use  any  care  or  diligence  to  protect  him- 
self against  the  possible  falsity'  of  Wald's 
statements.  He  had  Wald's  positive  personal 
guaranty,  and  that  was  enough.  As  we  have 
seen,  that  guaranty  was  valid,  and  to  give 
the  instruction  requested  by  the  plaintiff, 
that  it  was  not  would  have  been  gross  error. 

The  Instructions  which  tibe  court  gave  ac- 
cord with  the  views  expressed  In  this  opin- 
ion, and,  as  the  record  Is  otherwise  free  from 
eTtor,  tite  Judgment  most  be  affirmed.  Af- 
firmed. 


a?  Colo.  App.  79) 

JONES  et  al.  v.  STOCKGROWEBS*  NAT. 

BANK  OF  PUBBLO.i 
(Court  of  Appeals  of  Colorado.  Dec.  9,  1901.) 

JUDOM  BNTS— STATUTES— RBTROACTIVE 
EFFECT. 

Laws  1891,  p.  246.  providing  tbat  any  final 
Jndyment  of  any  court  shall  tie  conaldered  to 
be  paid  in  fall  after  10  years  from  its  rendition, 
onlesB  revived,  which  was  enacted  as  an  amend- 
ment of  Gen.  St  S  1835,  fixing;  the  Hfe  of  a 
Jndgment  at  20  years,  is  prospective,  and  does 
not  apply  to  judgments  existing  at  tiie  time  of 
its  passage. 

Error  to  district  court.  Pueblo  county. 

Agreed  case  between  James  C.  Jones  and 
another  and  the  Stockgrowers'  National  Bank 
of  Pueblo,  Colo.    From  a  Judgment  In  favor 


*  Bebeiuinv  denied  January  IS,  1M2. 
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of  the  bank  said  Jones  and  another  bring 
error.  Affirmed. 

O.  M.  Damenm  and  John  A.  Gordon,  for 
plalntifft  ta  error.  Cbas.  B.  Oast  and  J.  H. 
McCorkle,  for  defmdant  in  error. 

WILSON,  P.  This  was  an  agreed  case, 
prepared  and  submitted  to  the  district  court 
under  the  provisions  of  Mills'  Ann.  Code,  S 
27S.  The  statement  of  facts  upon  which  the 
controversy  depends  Is  brief,  and  we  Insert 
It  entire:  "(I)  The  Stockgrowers'  National 
Bank  of  Pueblo,  on  the  12th  day  of  May, 
1888,  obtained  a  Judgment  In  the  district 
court  of  Pueblo  county;  Colorado,  against  G. 
M.  Damertm  and  James  C.  Jones,  for  the 
principal  sum  of  $2,985.82,  and  costs  of  suit, 
which  Judgment  remained  thereafter  in  full 
force  and  effect  and  unreversed.  (2)  On  the 
2l8t  day  of  May,  1888,  an  execution  Issued 
thereon,  which  was  satisfied  In  part  by  the 
sale  of  certain  propeily  belonging  to  the  de- 
fendant James  G.  Jones  on  the  10th  day  of 
August,  1888,  and  thereafter  tbere  remained 
of  said  judgment  nnsattsfled  the  principal 
siun  of  ?1,773.82,  but  no  steps  were  thereaft- 
er taken  to  revive  the  said  judgment  (3) 
On  March  9,  1899,  the  Stockgrowers'  Nation- 
al Bank  aforesaid  sued  out  from  the  clerk's 
office  an  alias  execution  for  the  purpose  of 
collecting  the  amount  of  said  judgment  so  re- 
maining unsatisfied,  and  the  said  alias  writs 
were  placed  in  the  hands  of  the  sheriffs  of 
Bent  and  Otero  counties  to  execute,  and  by 
the  said  sheriffs  were  levied  on  certain  real 
and,  personal  property  situate  In  the  counties 
aforesaid,  and  belonging  to  the  said  James 
O.  Jones.  The  question  is  whether  the  alias 
writs  of  execution  lawfully  issued,  and 
whether  the  judgment  aforesaid  remains  as 
a  basis  for  the  said  alias  writs  of  execution, 
and  could  the  same  lawfully  issue  without 
a  revivor  of  the  said  judgment."  The  court 
fonnd  that  the  alias  writs  of  execution  could 
lawfully  Issue,  and  judgment  was  rendered  In 
favor  of  the  defendant  bank. '  From  this 
plaintiffs  appeal. 

It  Is  conceded  that  at  the  time  of  the  ren- 
dition of  the  judgment  under  consideration 
the  limitation  on  Its  life  was  20  years,  and 
that  execution  might  Issue  at  any  time  with- 
in snch  period.  In  1891,  however,  the  legis- 
lature amended  section  1835  of  the  General 
Statutes,  being  the  first  section  of  the  chapter 
entitled  "Judgments  and  ExecQtions,"  by  re- 
enacting  it  in  its  entirety,  with  the  amend- 
ments proposed.  Laws  1891,  p.  246.  The 
latter  part  of  this  amendatory  statute  reads 
as  follows:  "And,  provided  further,  that  ex- 
ecution may  issne  on  such  Judgment  to  en- 
force the  same  at  any  time  within  twenty 
years  from  the  entry  thereof,  but  not  after- 
wards, unless  revived  as  provided  by  law; 
and  from  and  after  ten  years  from  the  entry 
of  any  final  judgment,  In  any  court  of  this 
state,  the  same  shall  be  considered  as  satis- 
fied in  full,  unless  revived  as  provided  by 


law.  The  term  'real  estate,'  In  this  section, 
shall  be  construed  to  Include  all  Interest  of 
the/ defendant,  or  any  person  to  bis  use  held 
ox  claimed  by  virtue  of  any  deed,  bond,  cove- 
nant or  otherwise  for  a  conveyance  or  as 
mortgagor  of  lands,  in  fee  for  life  or  for 
years."  With  the  exception  of  the  last  five 
lines  in  this  proviso,  it  will  be  seen  that  the 
matter  is  entirely  new,  there  not  having 
been  ^ovlded  in  the  old  section  of  which 
this  was  amendatory  any  limit  of  time  with- 
in which  execution  could  issue,  nor  any  time 
after  which  the  Judgment  should  be  denned 
satisfied.  It  win  also  be  seen  at  a  glance  that 
there  Is  apparently  an  irreconcilable  conflict 
in  the  terms  of  the  proviso.  At  first  It  is 
specified  that  at  any  time  within  20  yearn 
from  the  entry  of  the  judgment  an  execu- 
tion may  Issue  to  enforce  it,  and  immediate- 
ly following  It  Is  provided  that,  unless  re- 
vived as  provided  by  law,  the  Judgment  shall 
be  considered  satisfied  in  full  within  10  years 
from  the  time  of  the  entry.  Plaintiffs  base 
their  contention  upon  the  10-year  clause  in 
this  proviso,  holding  that,  more  than  10  years 
having  passed  from  the  entry  of  the  Judg- 
ment and  prior  to  the  issuance  of  the  alias 
executions  in  controversy,  the  judgment  must 
be  deemed  fully  satisfied  and  discharged,  and 
the  executions  must  consequently  be  without 
any  force  or  effect,  having  been  issued  to  en- 
force a  dead  judgment  This  presents  the 
only  Issue  In  the '  case.  The  sole  question 
to  be  determined  is,  does  this  statute  of  1891 
apply  to  the  judgment  In  question  which 
was  rendered  prior  to  its  passage?  If  so. 
what  is  the  construction  of  this  proviso  which 
we  have  quoted,  so  far  as  it  applies  to  the 
Judgment  and  executions  in  controversy? 
Does  the  20-year  clause  or  the  10-year  clause 
apply?  If  the  10-year  clause  be  sustained, 
and  be  held  applicable  to  Judgmrats  rendered 
prior  to  the  passage  of  the  act,  that  the  stat- 
ute would  In  such  case  and  to  such  extent 
be  retroactive  Is  self-evident.  This  alone, 
however,  would  not  defeat  it,  because  retro- 
active legislation,  within  certain  limits,  may 
be  sustained  when  it  is  remedial  In  its  ehnr- 
acter,— affecting  the  remedy  only.  Whether 
the  purpose  of  the  statute  under  considera- 
tion is  remedial  In  its  character  we  do  not 
deem  it  necessary  to  decide.  The  rule  of 
statutory  construction,  with  or  without  con- 
stitutional inhibition,  and  whether  the  stat- 
ute Is  remedial  or  otherwise,  is  that  it  must 
be  interpreted  as  prospective,  unless  the  con- 
trary Intent  Is  clearly  manifested.  The  first 
and  chief  aim  and  object  of  a  court  In  con- 
struing a  statute  is  to  ascertain  the  Inten- 
tion of  the  legislature,  and  In  every  country 
where  the  supremacy  of  law  is  recognized 
It  is  far  more  reasonable  to  suppose  that  this 
intention  was  to  l^lslate  for  the  future  rath- 
er than  the  past.  Every  reasonable  doubt  as 
to  such  hitent  must  be  resolved  against, 
rather  than  in  favor  of,  the  retroactive  opera- 
tion of  the  statute.  The  leading  case  upon 
this  subject  la  this  jurisdiction  Is  Railway 


Digitized  by  Google 


BALDWIN  T.  CENTRAL  SAY.  BANE. 


179 


Go.  y.  Woodward,  4  Colo.  162.  In  this  Chief 
Justice  Tbatcher  said:  "But  when  legisla- 
tnrea,  even  in  the  absence  of  a  constitutional ' 
interdict,  pass  laws  which  might  be  so  con- 
straed  as  to  give  them  a  retrospective  effect, 
courts  will  not  so  interpret  them  unless  the 
Intention  of  the  lawmaking  power  Is  clearly 
declared.  With  caution  and  distrust  courts 
give  retrospective  statutes  effect,  even  where 
the  lawgiver  has  constitutloDal  power  to  en- 
act them."  To  the  same  effect  Is  Day  v. 
>fadden,  9  Colo.  App.  4»4,  48  Pac.  1053,  in 
which  Judge  Blssell  discussed  the  subject, 
and  affirmed  the  same  rule  in  an  able  and 
exhaustive  opinion.  In  U.  S.  T.  Heth,  3 
Cranch,  3»9,  2  L.  EO.  479,  It  was  said  In  the 
opinion  of  the  'court:  "Words  In  a  statute 
oi^ht  not  to  have  a  retrospective  operation 
unless  they  are  so  dear,  strtmg,  and  im- 
perative that  no  other  meaning  can  be  an- 
nexed to  them,  or  unless  the  Intention  of  the 
legislature  cannot  be  otherwise  satisfled." 
The  rule  Is  founded  on  the  soundest  prin- 
ciples of  pablic  policy,  and  its  reason  is  mani- 
fest. Svtty  citizen  Is  supposed  to  know  the 
law,  and  to  govern  his  conduct  both  as  to 
business  affairs  and  otherwise  In  accordance 
with  its  provisions.  It  would  be  a  manifest 
Injustice  If,  after  rights  had  become  vested 
according  to  existing  laws,  they  could  be 
taken  away,  in  whole  or  in  part,  by,  subse- 
quent l^lslation.  And  even  In  cases  where 
the  legislature  is  empowered  to  enact  laws 
to  some  extent  retroactive. In  effect.  It  would 
be  equally  unjust  by  judicial  constmetlon  of 
a  doubtful  statute  to  take  away  pre-existing 
iljElits,  even  so  far  as  the  remedy  only  was 
concerned.  Such  a  course  would  tend  inevi- 
tably to  bring  about  a  state  of  uncertainty 
flnd  instability,  which  would  not  only  bring 
tbe  law  into  disrepute,  but  work  anions  in- 
Jnry  In  many  cases.  In  this  case,  If  the  leg- 
lalttnre  had  intended  that  the  new  matter  in 
the  amendatory  statute  should  apply  to  or 
affect  pre-exletlDg  judgments,  it  would  have 
been  most  easy  to  have  Indicated  such  an  In- 
tent There  Is,  however,  not  the  slightest 
word  in  the  phraseology  used,  even  by  the 
most  forced  construction,  to  Indicate,  in  our 
opinion,  such  an  Intent.  It  is  true  that  there 
was  no  saving  clause  to  the  statute,  but  the ' 
prohibition  of  retrospective  legislation'  In  the 
cMutitiitlon  and  the  establlsbed  rule  of  stat- 
trtory  construction  which  we  have  mentioned 
operate  as  a  saving  clause.  In  our  opinion, 
on  the  contrary,  the  phraseology  of  the  stat- 
Qte  hidlcates  an  intention  that  It  should  be 
prospective  only.  The  judgments  to  which 
It  was  Intended  that  the  act  should  apply  are 
mentioned  In  the  flrst  five  lines  of  the  sec- 
tion, which  read  as  ftdlows:  "All  and  sin- 
gular the  goods  and  chattels,  lands,  tene- 
mnits  and  real  estate  of  e\-ery  person  against 
whom  any  judgment  shall  be  obtained.  In 
any  court  of  record,  either  at  law  or  in 
equity,"  eto.  The  word  "shall,"  In  Its  com- 
mon and  ordinary  usage,  unless  accompanied 
by  doaUfylttg  words  which  show  a  contrary 


intent,  always  r^ers  to  the  future.  Webster, 
in  his  dictionary,  says  in  reference  to  the 
early  use  of  the  word  In  the  English  lan- 
guage, "In  the  early  English,  and  hence  in 
our  English  Bible,  'shall'  Is  an  auxiliary, 
mainly  used  in  all  persons  to  express  simple 
futurity."  Here  there  were  no  qualifying 
words,  although  it  would  have  been  easy  for 
the  legislature,  if  It  had  Intended  that  the 
act  should  affect  pre-existing  judgments,  to 
have  clearly  manifested  such  Intent  by  the 
simple  insertion  of  the  words  "or  have  been" 
after  the  words  "shall  be"  in  the  extract 
which  we  have  just  quoted.  There  being 
nothing  in  the  act  to  indicate  an  Intention 
that  It  should  be  otherwise  than  prospective 
in  its  effect,  we  must  hold  that  the  proviso, 
whatever  its  construction,  did  not  apply  to 
the  judgment  In  this  cause,  and  that  hence 
the  alias  executions  were  lawfully  Issued. 
By  thus  holding,  the  statute  Is  in  no  wise 
nullified,  but  full  effect  given  to  it,  so  far  as 
concerns  judgments  subsequently .  rendered. 
These  views  are  decisive  of  the  case,  and 
it  is  not  necessary  to  consider  the  other  ques- 
tions. We  are  spared  the  necessity  of  what 
would  appear  to  be  the  rather  onerous  task 
of  reconciling  the  conflict  in  the  statute,  and 
of  giving  it  any  reasonable  construction. 
The  judgment  will  be  -affirmed.  Afi^med. 

6UKTER,  3.,  having  heea  of  counsel,  did 
not  participate  In  the  decision  of  this  cause. 


(XI  Oolo.  App.  Z). 
BALDWIN  et  al.  v.  CENTRAL  SAV. 
BANE.1 

(Court  of  Appeals  of  Colorado.  Nov.  11,  1901.> 

SBITLBHENT  —  CONCLD8IVBNBSS  —  AGBNT  — 
DECLABATIONS-ADMISSIBILITY— BREACH  OP 
CONTRACT  — MEASURE  OF  DAMAGES  —  TEN-* 
DER— PLEADING— STATUTE  OF  FRAUDS— EVI- 
DENCE—INSTRUCTIONS. 

1.  Where  one  contract  is  settled  by  the  execu- 
tion of  another,  the  validity  of  the  former  can- 
not be  raised  as  a  defense  to  a  suit  on  tiie  lat- 
ter, in  the  absence  of  fraud  or  mistake. 

2.  In  an  action  for  breach  of  a  contract, 
whereby  plaintiffs  claims  as  assignee  of  a  third 
person  under  a  prior  contract  with  defendant 
were  settled,  testimony  as  to  a  conversation, 
had  before  the  settlement,  between  plaintifT s 
cashier  and  defendnnta.  with  reference  to  the 
third  person's  indebtedness  to  plaintiff,  was- 
properly  excladed,  where  defendant  offered  no> 
explanation  showing  its  materiality. 

3.  The  declarations  of  an  agent  are  inadmissi- 
ble against  his  principal,  where  made  after  the 
transaction  in  which  the  agent  is  authorized  to> 
act  has  been  concluded. 

4.  Where  the  amount  of  recovery  is  the  sub- 
ject of  mathematical  computation,  it  is  not  error 
for  the  court  to  compute  the  amount,  and  to  tell 
the  jury,  if  they  find  for  plaintiff,  to  find  In  a 
specified  sum. 

5.  In  an  action  for  breach  of  an  agreement 
wherein  plaintiff  was  to  take  certain  securities- 
in  settlement  of  its  claim  against  defendant, 
and  to  pay  him  a  fipecified  sum,  the  measure  or 
damages  is  the  difference  between  the  value  of 
the  securities  and  the  amount  agreed  to  be 
paid,  and  the  presumption  is  that  the  securi- 
ties  are  worth  their  face. 


*  RebearlDg  d«iil«d  Jaoiiary  U,  ISOS, 
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6.  A  requested  instractlon  Is  properly  refua- 
ed  where  substaotially  embraced  in  one  given. 

7.  A  tender  was  not  necessary  to  entitle 

Elaintiff  to  sue  for  breach  of  contract  where 
e  had  demanded  Uie  property  agreed  to  be  de- 
livered thereunder,  and  offered  to  pay  there- 
for, but  defendant  refused  comfdiaoce  with  the 
demand. 

8.  In  a  suit  on  a  contract  where  the  com- 
plaint does  not  show  whether  it  is  in  writing, 
it  is  incumbent  on  the  defendant  to  flpecially 
plead  the  statnte  of  frauds,  if  he  desiras  to 
raise  that  defense. 

Appeal  fnnn  district  conrt,  Arapahoe  coun- 
ty. 

Actiim  for  breacli  of  contract  by  the  Cen- 
tral  SaTfaigs  Bank  against  D.  P.  Baldwin  and 
others.  Judgment  for  plahitUf,  and  defend- 
ants appeal.  Affirmed. 

Carpenter  &  McBIrd  and  Willis  B.  Herr, 
for  appellants.  A.  J.  Rising,  for  appellee. 

THOMSON,  J.  The  complaint  of  the  ap- 
pellee alleged  that  the  appellants  were  co- 
partners doing  business  und^  the  firm  name 
of  the  Wabash  Cattle  Company;  that  on  the 
27th  day  of  June,  1897,  the  defendants  deliv- 
ered to  Mrs.  M.  J.  Mills,  at  or  near  the  city 
of  Denver,  392  cattle,  under  an  agreement 
between  them  and  Mrs.  Mills  that  the  latter 
should  drive  the  cattle  into  the  county  of 
Grand  and  turn  them  upon  the  range  in  that 
county,  and  that  In  the  fall  of  1897,  and  at 
the  time  of  marketing  certain  cattle  describ- 
ed In  a  chattel  mortgage  theretofore  given 
by  Mrs.  Mills  to  the  defiendants,  she  should 
have  the  privilege  of  buying  the  cattle  first 
mentioned  at  the  price  of  $20  per  head,  of 
which  915  should  be  paid  In  cash,  and  the 
residue  In  a  note  secured  by  a  chattel  mort- 
gage on  the  cattle,  or  If  Mrs.  Mills  should 
decline  that  privilege,  and  the  cattle  should 
be  sold  to  other  persons  for  cash,  then  she 
should  receive  the  excess  realized  for  the 
cattle  over  $20  per  head,  but,  if  the  sale  to 
such  other  persons  should  be  on  time,  then 
she  should  receive  in  cash  one-half  of  such 
excess;  that  she  fully  performed  her  agree- 
ment; that  on  the  6th  day  of  November, 
1897,  the  defendants  sold  369  of  the  cattle, 
on  time,  for  $9,257.87;  that  Mrs.  MlUs  was 
then  indebted  to  the  plaintiff  in  the  sum  of 
$3,169,30  on  a  promissory  note  made  by  her; 
that  on  the  22d  day  of  November.  1897,  for 
the  purpose  of  securing  the  payment  of  that 
note,  she  assigned  to  the  plaintiff  all  her  Itf- 
terest  in  her  agreement  with  the  defendants, 
and  the  profits  accruing  to  her  from  the 
agreement;  that  on  the  23d  day  of  November, 
1897.  the  plaintiff  notified  the  defendants 
ot  the  assignment,  and  about  the  same  time, 
for  the  purpose  of  a  settlement  of  Mrs.  Mills' 
claim  under  the  agreement,  proposed  to  them 
that  they  should  deliver  to  It  the  notes  and 
securities  taken  by  them  in  payment  fOT  the 
cattle,  and  that  it  would  pay  them  for  those 
notes  and  securities  the  aggregate  sum  to 
which  $20  per  head  for  the  cattle  would 
amount,  which  offer  was  then  accepted  by 
them;  that  they  were  not  then  In  possession 


of  such  notes  and  securities,  but  that  after- 
wards, when  they  had  come  into  such  pos- 
session, the  plaintiff  demanded  of  the  defend- 
ants-, and  they  refused,  the  performance  of 
their  agreement  with  it— the  reason  given 
for  the  refusal  being  that  the  contract  with 
Mrs.  Mills  was  Invalid.  The  answer  of  the 
defendants  admitted  the  sale  of  the  cattle 
as  alleged  In  the  complaint,  the  offer  of  the 
plaintiff  to  pay  them  $20  per  head  for  the 
cattle,  its  demand  on  them  for  the  securities, 
and  their  refusal  to  receive  the  money  or 
driver  the  securities,  and  admitted,  by  not 
denying,  that  the  reason  for  their  refusal 
was  that  the  contract  with  Mills  was  Invalid. 
All  the  other  allegations  of  the  complabit 
were  denied.  At  the  trial  the  plaintiff  prov- 
ed the  assignment,  and  produced  testimcMiy 
that  on  the  24th  day  of  November,  1897,  thcfe 
was  a  meeting  between  Willis  M.  Marshall, 
cashier  of  the  plaintiff,  and  O.  O.  Howe,  one 
of  the  defendants,  at  which  an  agreement 
was  reached  between  Marshall  and  Howe 
that  in  settlement  of  the  claim  of  Mrs.  MlDa 
the  bank  would  can?  out  the  contract  ot 
Mrs.  Mills,  so  as  to  make  the  sale  a  sale 
for  cash,  and  would  pay  the  defendants  a 
sum  in  cash  equal  to  $20  per  head  for  the 
cattle,  and  the  defendants  should  turn  over 
to  the  plaintiff  the  notes  and  securities  they 
had  received  for  the  cattle;  the  notes  to  be 
assigned  without  recourse.  This  testimony 
was  contradicted  by  the  witnesses  for  the  de- 
fendant The  verdict  was  for  the  plahitiff, 
and  if  the  evidence  was  properly  submitted 
to  the  Jury,  and  there  was  no  prejudicial 
error  at  the  trial,  tbelr  iqilnlon  upm  the 
facts  concludes  us. 

A  number  of  offers  were  made  by  the  de- 
fendants to  prove  that  the  contract  between 
Mrs.  Mills  and  them  was  different  from  that 
alleged  by  the  plaintiff,  and  that  at  the  time 
of  the  assignment  to  the  plaintiff  the  defend- 
ants owed  her  nothing,  but  the  court  refused 
to  receive  the  evidence.  It  is  urged  that  the 
refusal  was  error.  The  suit  was  upon  the 
alleged  agreement  between  the  plaintiff  and 
the  defendants,  and  not  upcm  that  between 
Mrs.  Mills  And  the  defendants.  Her  claim 
under  the  latter  agreement  had  been  assigned 
t»  the  plaintiff.  As  assignee,  the  plaintiff  ap- 
proached the  defendants  for  a  settlement  of 
that  claim.  The  defendants  accepted  the 
plaintiffs  proposition,  and  agreed,  in  consid- 
eration of  Its  promise  to  pay  them  a  certain 
sum  of  money,  to  turn  over  to  It  certain  notes 
and  securities.  They  afterwards  refused  to 
perform  their  agreement  The  contract  be- 
tween Mrs.  Mills  and  the  defendants  was 
supplanted  and  satisfied  by  a  new  c(mtract 
between  the  plaintiff  and  the  defendants. 
The  terms  and  conditions  of  the  first  contract 
were  set  forth  in  the  complaint  not  for  the 
purpose  of  a  recovery  upon  that  contract,  but 
for  tiie  purpose  of  description,  so  as  to  show 
what  contract  It  was  that  was  assigned  to 
^e  plaintiff,  and  afterwards  displaced  by  the 
new  agreement  By  the  settlement  they  nc- 
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ognlaed  tbe  clatm  under  tiie  ttgreemeDt  with 
Ura.  Mills  as  valid  and  subelsting,  and  the 
settlement  cannot  be  Impeached,  except  by 
pnwf  of  fraud  or  mistake.  -All  questtons  coa- 
cemtng  tbe  Talldt^  and  terms  of  the  contract 
with  Mrs.  Hills  were  adjusted  by  tiie  parties 
when  they  made  their  settlement  The  pur* 
pose  of  this  salt  to  to  enforce  that  settlement 
Xo  proof  was  ^ered  that  it  was  accompUah- 
ed  without  a  full  knowledge  <ni  the  part  of 
the  defendants  of  all  the  facts^  or  that  tta^ 
were  Influenced  by  any  unftilr  practices  of  the 
plaintiff,  and  the  erWence  which  It  was 
sought  to  go  bohbid  the  aettlemoit  and  open 
up  qneatitms  which  the  parties  themselves 
had  adjusted  was  pn^»erly  rejected. 

The  defendants  complain  that  the  court  re- 
fused to  reoetre  In  evidence  a  oHiTersatlon 
between  Mr.  MarshalK  ^e  plaintUFs  cashier, 
and  Mr.  Howe,  some  time  In  Novanber, 
wtilcfa.  It  was  asserted,  related  to  the  debt 
owing  to  the  irialntUt  by  Mrs.  Hills.  Tbis 
was  not  Ibe  couTersatlon,  or  part  of  tbe  ooDr 
Tosatlon,  wblcb  resulted  In  the  agreement 
betwem  tbe  plaintiff  and  the  defendants. 
What  time  In  Korember  It  took  place,  does 
not  anwar.  But  Inferentlally  It  occurred  be- 
fore the  assignment  by  Hrs.  Mills  to  the 
^fntiff.  If  so,  tbe  i^alntiff  was  not  thmi 
the  owntf  of  her  dalm;  and  in  what  respect 
tbe  conversation  was  material  or  relevant  or 
could  be  made  material  or  relevant  to  the 
tame,  we  are  unable  to  omjecture.  If  It  oc- 
curred after  tbe  agreement  between  tbe  idaln- 
tlff  and  the  defendants  was  concluded.  It  was 
certainly  Inadmissible.  The  transaction  In 
which  tiie  cashier  represented  the  bank  being 
dosed,  the  latter  was  not  bound  by  his  ut< 
terances.  The  dedaratlons  or  acts  of  an 
agent  are  not  admissllde  against  bis  i^n- 
eipal  unless  they  are  made  with  rtf  erence  to 
business  in  which  he  Is  autiiorized  to  act 
and  at  tbe  time  of  Its  transaction.  1  Greenl. 
Ev.  1 131;  Whart  Ag.  i  162;  Tootle  v.  Gook, 
4  Colo.  App.  Ill,  35  Fac.  198.  There  was 
nothing  In  the  question  prpponnded  to  Indi- 
cate that  the  answer  would  or  ml^t  be 
relevant  ot  material,  and  as  counsel  made  no 
statement  of  what  he  proposed  to  prove,  and 
offacd  no  explanation  from  whldi  It  could 
appear  that  llie  evidence  might  become  ma- 
terial, Its  exclusion  was  not  eiror.  Farwdl 
Oti.  T.  McOraw.  IS  Oolo.  App.  467,  S»  Fac. 
281. 

Tbe  court  Instructed  the  Jury  that,  If  fhey 
riioald  find  for  the  plaintiff,  they  should  estl- 
inate  Its  dunages  at  f 1,877.87.  Oonnsel  say 
that  the  amount  ci  recovery  was  for  the  de- 
tenntnatKm  of  tbe  Jury,  and  that  it  was  er- 
ror to  take  the  question  trom  them.  The 
answer  admitted  the  sale  of  30»  head  of  cat- 
tle for  90,267.87.  A  verdict  for  the  plaintiff 
meant  that  the  plaintiff  was  entitled  to  the 
dMference  between  tfalB  anm  of  19,257.87  and 
|7,38(K  the  price  of  the  rattle  at  $20  per  heed. 
What  that  difference  wa^  was  mere  matter 
e(  nmpotaUon,  and  was  not  a' question  for 


the  Jury  at  all.  It  was  nactly  $1,877.87,  and 
the. court  pn^eiiy  so  told  the  Jury. 

Of  the  remaining  Instmctlms,  the  objec- 
tion to  (me  is  that  It  said  to  Uie  Jury  that  al- 
legatlfma  of  tbe  complaint  wore  admitted  by 
the  answer  which  that  ideadlng  denied.  Such 
was  not  the  fact  Nothing  which  was  not 
explicitly  admitted  was  stated  in  the  instruc- 
tion to  have  been  admitted.  The  same  objec- 
tion la  made  to  the  othor,  and  Is  equally 
fonndatlonleas.  To  the  latter,  however,  an 
additional  objection  is  made,— that  It  assum- 
ed that  the  contract  between  the  plaintiff  and 
the  defendants  was  not  within  the  statute  of 
frauds.  Tbe  defendants  offered  an  Instruc- 
tion, which  was  refused,  that  the  agreement 
was  wlthhi  the  statute  of  frands.  The  argu- 
ment on  both  sides  deals  largely  with  the 
questltm  whether  the  agreement  was  obnoxi- 
ous to  that  statute^  wid  after  disposing  <rf 
some  other  matters  we  shall  address  our- 
selves to  that  question. 

The  defOidantB  asked  an  instruction  that 
if  the  plaintiff  was  entitled  to  a  recovery, 
tbe  measure  of  his  damages  was  the  differ- 
ence between  the  value  of  the  securities  to 
be  delivered  and  the  price  of  tiie  cattle  at 
$20  per  head.  Upon  the  facta,  the  presump- 
tion Is  that  the  securities  were  worth  tibelr 
face.  Fenton  v.  Perkins,  8  Mo.  23;  Davies  v. 
Stevenson.  S9  618,  51  P&c  6T9;  Hiayer 
v.  Manley.  78  N.  T.  306.  See,  also,  Hann< 
factnring  Go.  v.  Gray,  19  Gtdo.  149,  34  Fac. 
1000.  If  the  instruction  had  so  stated,  it 
would  have  been  unassailable;  but  it  also 
would  have  been  unnecessary,  because  the 
court  had  already,  by  computation,  ascertain- 
ed the  exact  difference  between  the  face 
value  of  the  securities  and  the  price  of  the 
cattle,  and  directed  tbe  Jury,  if  they  sbould 
find  for  the  pUUntlS,  to  estimate  his  damages 
at  the  sum  so  ascertained.  The  remaining 
request  was  properly  denied  because  it  was 
substantially  embraced  In  another  Instruction. 

It  Is  contended  that  a  tender  by  the  plain- 
tiff of  the  amount  he  had  agreed  to  pay  the 
defmdants  was  necessary  to  enaUe  him  to 
maintain  his  action.  The  complaint  alleged 
that  the  plaintiff  demanded  tbe  securities 
from  the  defaidants,  and  offered  to  pay  them 
the  money  to  which  the  cattle  at  $20  per  head 
would  amount;  but  they  refused  to  comply 
with  the  demand,  declaring  that  the  contract 
with  Mills  was  invalid,  and  they  would  refuse 
to  recognize  any  of  its  Btlpulations.  The  an- 
swer expressly  admitted  the  demand,  the  of- 
fer to  pay,  and  the  refusal  to  comply  with 
the  demand,  but  it  denied  any  agreemmt  of 
any  ktaid  with  the  i^lntlff.  The  defendants 
are  hardly  In  a  posltton  to  object  that  there 
was  no  tender,  and  upon  the  admitted  facts 
a  tender  would  have  been  useless.  It  cer- 
tainly was  unnecessary.  Smith  v.  Lewis,  26 
Conn.  110. 

WhethO'  the  agreement  between  the  plain- 
tiff and  the  defendanto  should  have  been  In 
writing  or  not  Is  a  question  of  which  no 
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decision  Is  now  necessary.  The  evidence  was 
miffered  to  go  to  the  jury  without  objection, 
and,  ordinarily,  where  one  party  acquiesces 
in  the  introduction  by  the  other  of  his  evi- 
dence, he  will  not  be  afterwards  -heard  to 
complain  of  the  result.  But  for  another  rea- 
son the  question  whether  the  agreement  was 
in  writing  cannot  be  raised  by  the  defend- 
ants. As  It  did  not  appear  from  the  com- 
plaint whether  the  agreement  was  In  writing 
or  not,  it  was  incumbent  upon  the  defendants, 
if  they  desired  to  avail  themselves  of  the 
statute,  to  specially  plead  it  Such  is  the 
rule  here,  whatever  may  be  the  practice  else- 
where. Hunt  V.  Hayt,  10  Colo.  278,  15  Pac. 
410;  Tynon  v.  Dlspaln,  22  Colo.  240,  43  Pac. 
1039.  It  was  not  pleaded,  and  It  would  have 
been  gross  error  to  give  the  Instruction  which 
the  defendants  requested-  respecting  the  stat- 
ute, or  to  sustain  any  of  their  objections.  In 
whatever  form  made,  based  upon  the  statute. 
Let  the  judgment  be  affirmed.  Affirmed. 

a7  Colo.  Ajip. 

BCHOLLAT  v.  MOPFITT-WEST  DRUG 
00.1 

(Court  of  Appeals  of  Colorado.  May  13,  1901.) 

SALES— PRINCIPAL  AND  AGENT— UNAUTHOR- 
IZED PURCHASE— RATIFICATION— PRACnCB- 
REFUSAL  TO  GIVE  REQUESTED  INSTRUC- 
TIONS—GENERAL EXCEPTION  TO  INSTRUC- 
TION S— SUFFICIENCY . 

1.  The  court,  on  appeal,  will  not  review  the 
act  of  the  trial  court  In  refusing  to  give  re- 
Queeted  instructions  not  prepared  or  presented 
according  to  law,  the  trial  court  being  author- 
ized to  reject  them  on  that  ground. 

2.  A  general  exception  to  a  court's  charge 
embracing  diBtinct  legal  propositions  is  iusuffl- 
cient  if  any  one  of  such  propositions  is  proper, 
though  euffldent  if  the  charge  is  wholiy  bad, 
or  contains  but  a  single  proposition. 

3.  A  notice  to  au  agent  affecting  the  bnsi- 
nesB  he  is  authorised  to  transact  is  notice  to 
bis  ^ncipal. 

4.  where  an  agent  In  charge  of  a  store  pur- 
chases goods,  which  he  was  prohibited  to  do, 
and  the  seller  waa  so  advised,  the  principal  is 
not  liable  on  the  contract  of  sale,  though  the 
goods  were  mixed  with  the  rest  of  the  stock, 
and  sold,  in  absence  of  evidence  showing  that 
the  principal  had  actual  knowledge  of  the 
purchase  or  delivery  of  the  goods,  or  their  sal* 
by  hie  agent,  when  she  ret-eived  their  proceeds. 

6.  Where  an  agent  in  charge  of  a  store  pur- 
chased goods,  which  he  was  prohibited  to  do,- 
and  the  seller  was  so  advised,  the  principal's 
appropriation  and  ssle  of  other  soods  purchas- 
ed at  another  time  is  not  a  ratification  of  the 
purchase  of  these  gOf)dB  made  under  a  sep- 
arate contract. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  the  Moffitt-West  Drug  Cbmpany 
against  E.  Pauline  Sebollay.  nCe  E.  Pauline 
Lyneman.  Judgment  for  [dalntlff,  and  de- 
fendant appeals.  Reversed. 

R.  D.  Thompson,  for  appellant  Thomas 
B.  Stnart  and  Charles  A.  Murray,  for 
pellee. 

THOMSON.  J.  The  Moffltt-West  Drug 
Company  brdught  this  action  against  E.  Pau- 
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line  Lyneman  to  recover  the  price  of  goods, 
wares,  and  merchandise  alleged  to  have  been 
sold  and  delivered  by  It  to  her.  Hie  answer 
was  a  d«iial.  Judgment  went  In  favor  of  the 
defendant,  and  the  plalntlCF  appealed  to  this 
court,  whM-e  the  Judgment  was  reversed. 
Drug  Co.  V.  Lyneman,  10  Colo.  App.  249.  50 
Pac.  730.  The  trial  which  followed  the  re- 
versal resulted  In  a  Judgment  for  the  plaiutiff, 
and  the  case  is  now  b&ee  by  the  defendant's 
appeal. 

Upon  some  matters  of  controlling  impor- 
tance the  evidence  was  conflicting,  and.  If 
the  case  was  properly  submitted  to  the  jury, 
we  are  powerless  to  disturb  their  verdict. 
It  appears  that  the  defendant  was  the  pro- 
prietor of  a  drug  store  Imown  as  "Lyneman's 
Pharmacy,"  which  waa  managed  by  her  hus- 
band, F.  A.  Lyneman,  as  her  agent  Her  tes- 
timony was  that  on  a  day  in  July,  1898,  hap- 
pening to  go  to  her  store,  she  found  in  the 
room  Mr.  John  J.  Smythe,  the  traveling  Bales- 
man  of  the  plaintiff,  endeavoring  to  obtain  an 
order  from  her  husband  for  a  bill  of  goods; 
that  she  then  and  there  told  him  that  she 
wanted  him  to  lieep  out  of  the  store;  that  she 
did  not  want  her  husband  to  buy  any  goods 
East  because  she  could  not  ke^  track  of  the 
purchases;  that  she  wanted  her  goods  botight 
in  Denver,  from  two  houses,  which  she  nam- 
ed, for  the  reason  that  she  knew  Just  what 
goods  were  needed,  and  what  should  be 
bought;  and  If  her  husband  bought  at  those 
houses,  she  could  keep  herself  advised  of 
bis  movementB.  It  appears  from  her  state- 
ments that  she  had  very  little  confid«ice 
In  her  husband's  business  capacity,  and  dis- 
liked his  methods;  and  hence  her  anxiety 
to  be  able  to  follow  bis  transactions.  The 
goods,  for  the  price  of  which  this  action 
was  brought  were  all  sold  to  the  pharmacy 
after  the  defendant  according  to  her  testi- 
mony, notified  Mr.  Smythe  that  she  wanted 
no  goods  from  his  house.  She  also  stated  that 
she  .had  no  knowledge  that  any  goods  from 
that  house  had  come  into  her  store,  and  we 
find  no  tangible  evidence  In  the  record  that 
she  ever  knew  anything  whatever  about  any 
of  such  goods,  except  it  might  be  one  barrel 
of  whisky.  Concerning  that  she  denied 
knowledge  that  it  came  from  the  plaintiff, 
but  her  denial  was  contradicted.  Mr.  Lyne- 
man died  on  the  19th  day  of  June.  1891,  sod 
the  defendant  after  the  first  trial,  became 
Mrs.  B.  Pauline  Sdiollay.  The  evidence  on 
the  subject  is  unsatisfactory,  but  it  may  be 
conceded  that  with  the  exception  of  the  whis- 
ky, all  the  goods  received  from  the  plaintiff 
were  placed  upon  the  shelves  In  the  store- 
room, and,  in  due  course  of  business,  were 
sold  with  the  other  goods.  The  defendant's 
statement  of  the  conversation  with  Mr. 
Smythe  was  ccmtradlcted  by  him. 

Upon  the  evidence  the  court  instructed  the 
Jury  orally  as  follows;  "If  you  believe  from 
the  evidence  that  the  plaintiff  sold  and  deliv- 
ered to  the  Lyneman  Pharmacy,  and  you  find 
that  the  defendant  was  the  principal  and 
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DwDer  of  the  bualneBS  carried  on  and  conduct- 
ed In  the  name  of  the  Lyneman  Pharmacy, 
and  thnt  the  defendaDt  wis  doing  baalness  In 
Hnch  name,  and  you  find  tliat  the  merchandise 
TSB  delivered  at  the  premises,  and  In  the 
store  of  the  defendant,  and  that  the  defend- 
ant personally  or  through  her  agent  received 
such  goods,  and  disposed  of  them  for  her 
own  benefit,  and  appreciated  the  proceeds 
tbereof  to  her  own  use,  then  the  defendant  la 
liable  In  Qiia  action,  and  you  should  return  a 
verdict  In  favor  of  the  plaintiff  for  Hie  value 
of  tiie  goods  so  sold,  so  delivered,  and  so  re- 
re  hred  and  so  appropriated  by  the  defendant. 
And  raider  such  facts  the  plaintiff  would  be 
eotitled  to  recover  whether  the  defendant 
bad  or  had  not  knowledge  of  what  the  agent 
did,  and  whether  there  may  or  may  not  have 
been  a  limitation  on  the  agent^s  authority. 
In  order  to  Justify  you  in  finding  for  the 
plaintiff,  you  must  find  from  a  preponderance 
of  the  evidence  that  the  goods  and  merchan- 
dise In  question  were  sold  and  delivered  to 
the  Lyneman  Pharmacy.  And  If  you  find 
from  the  evidence  that  a  certain  bill  of  mer- 
chandise and  goods  was,  In  the  manner  as  we 
have  described.  aolA  and  deliv»-ed  to  the  said 
pharmacy,  and  that  the  defendant  was  the 
owner  of  the  buriness,  and  calrylng  on  her 
business  in  that  name,  and  you  further  find 
from  the  evidence  that  the  defendant  person- 
ally or  through  her  agent  disposed  of  any 
part  of  the  said  bill  of  goods  and  merchan- 
dise, and  appropriated  the  proceeds  thereof 
to  her  own  use,  and  yon  find  from  the  evi- 
dence, under  these  Instructions,  that  the  de- 
fmdant  is  liable  for  such  portion  of  the  bill 
of  goods,  then  and  In  that  case  the  defendant 
would  be  liable  for  the  entire  bill  of  goods  to 
the  extent  of  the  Items  and  amount  of  the 
entire  bill  of  goods  which  were  sold  and  re- 
ceived at  her  place  of  business;  provided  you 
find  that  such  entire  bill  of  goods  was  sold 
and  received  by  the  defendant,  either  per- 
flonally  or  through  her  agent,  and  that  the 
same  were  placed  in  the  store,  and  mingled 
with  the  goods  and  merchandise  ot  the  prem- 
ises and  store  of  which  the  defendant  was 
the  principal  and  owner,  and  yon  find  that 
SQch  goods  were  sold  and  disposed  of  by  ei- 
ther the  defendant  personally  or  her  agent, 
and  the  proceeds  thereof  went  into  the  funds 
of  the  defendant,  and  were  retained  by  her. 
If  yon  find  from  the  evidence  that  the  plaintiff 
did  not  sell  the  merchandise  in  question  to 
tlie  Lyneman  Pharmacy,  and  dellvw  the  same 
to  the  Lyneman  Pharmacy,  and  that  the 
same,  nor  any  part  tbereof,  were  appropriat- 
ed, and  the  proceeds  thereof  not  appropriated, 
by  the  defendant  personally  or  through  her 
agent,  and  that  the  proceeds  thereof  did  not 
go  Into  and  become  mingled  with  the  funds 
ot  the  defendant,  and  that  the  defendant  did 
not  retain  the  same,  then  and  In  that  case 
you  should  find  f<»-  the  defendant  with  refers 
enoe  to  the  entire  bill  of  goods.  Id  determin- 
ing these  questions,  you  should  take  Into 
xonslderatum  all  of  the  evidence  that  has 


been  offered  In  thft  case,  and  from  and  upon 
that  evidence  return  your  verdict.  It  has 
been  contended  on  the  part  of  the  defendant, 
that  the  defendant  Instructed  one  Sraytbe, 
who  It  Is  said  was  a  salesman  for  the  plaintiff 
company,  upon  a  certain  occasion.  In  the  de- 
fendant's'  store,  that  her  husband,  Lyneman, 
was  forbidden  to  purchase  goods  from  any 
house  other  than  two  c^taln  houses  named. 
In  the  city  of  Denver,  Inclusive  of  the  house 
which  Smythe  represented;  and  it  is  contend- 
ed that  she  told  Smythe  that  she  would  not 
permit  Mr.  Lyneman  to  purchase  any  goods 
at  his  house,  and  evidence  has  been  offered  in 
reference  to  such  contention.  If  you  find  that 
the  defendant  did,  on  that  occasion,  notify 
the  salesman,  and  yon  find  that  salesman  to 
be  the  person  who  subsequently  sold  the 
goods  to  the  agent  of  the  defendant,  and  you 
find  that  the  goods  In  question  were  sold  to 
such  agent,  Lyneman,  the  husband,  and  were 
not  sold  to  the  Lyneman  Pharmacy,  of  which 
the  defendant  was  owner  or  principal,  and 
you  find  that  the  defendant,  either  personally 
or  through  her  agent,  did  not  receive  the  said 
bill  of  goods,  or  any  part  thereof,  and  did  not 
mingle  them  with  the  other  goods  in  her 
store,  and  did  not,  through  herself  personally 
or  through  her  agent,  appropriate  the  same, 
or  any  part  thereof,  by  selling  and  disposing 
of  them,  and  by  appropriating  the  proceeds 
thereof  to  her  own  use,  then  and  In  that  case 
the  defendant  would  not  be  liable  for  any 
part  of  the  bill  of  goods  alleged  to  have  been 
sold  to  the  Lyneman  Pharmacy,  the  defend- 
ant in  this  case.  The  law  Is  that,  though  the 
defendant  may  have  limited  the  power  and 
authority  of  her  agent  In  purchasing  goods, 
though  she  may  have  notlfled  the  plaintiffs  in 
this  case,  through  their  agent,  Smythe,  of 
such  limitation.  If  she  subsequently  ratified 
the  act  of  Lyneman,  her  husband.  In  purchas- 
ing the  bill  of  goods  In  whole  or  in  part«  she 
would  then  become  liable  for  the  bill  of  goods 
In  question.  And  after  having  limited  the 
power  and  authority  of  her  agent,  by  notice 
to  the  plaintiff,  through  its  agent,  Smythe,  If 
such  he  was,  if  Lyneman  subsequently  pur- 
chased the  bill  of  goods  (I  mean  Lyneman, 
the  husband),  and  placed  them  in  her  store, 
and  she  appropriated  the  goods,  or  any  part 
thereof,  either .  personally  or  through  her 
agent,  by  mingling  them  with  her  goods,  and 
selling  the  same,  and  appropriating  and  re- 
taining the  proceeds  thereof,  such  would  be 
in  law  a  ratification  of  the  acts  of  her  agent, 
even  though  he  had  theretofore  been  limited 
in  his  power  ot  authority  to  bind  the  princi- 
pal, the  defendant.  And  the  law  is  that  a 
person  cannot  ratify  a  part  of  a  contract 
without  becoming  liable  for  the  entire  con- 
tract; and  under  these  instructions  you  will 
determine  from  the  evidence  under  the  law 
whether  the  plaintiff  is  entitled  to  a  verdict 
In  this  case,  and.  If  so,  determine  the  amount 
that  the  idalntlff  Is  entitled  to  recover,  and 
by  the  same  rule  determine  whether  or  not 
the  defendant  Is  ^titled  to  a  verdict"  The 
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court  refused  a  nnmber  of  Instructions  re- 
quested by  the  defendant;  but,  because  they 
were  not  prepared  or  presented  In  accordance 
with  the  requirements  of  tbe  law,  the  court 
was  authorized  to  reject  them,  and  Its  action 
In  that  regard  cannot  be  reviewed  by  us. 
The  ( ral  charge  was  met  by  one  general  ex- 
ception OD  the  part  of  the  defendant,  and  it 
Is  urged  upon  us  that  this  was  Insuffici^t 
If  the  charge  emtvaced  distinct  legal  proposl* 
tlons,  and  any  one  .of  the  propositions  was 
sound,  the  general  exception  was  useless. 
Webber  v.  Emmerson,  3  Colo.  248;  Railway 
Oo.  V.  Ward,  4  Oolo.  30;  Keith  v.  Wells,  14 
Oolo.  321,  23  Pac.  991.  Conversely,  If  the 
charge  was  wh<^ly  bad,  or  embraced  but  a 
single  proposition,  special  exceptlooa  were 
unnecessary.  We  think  a  critical  lamina- 
tion of  the  charge  will  dlsdose,  In  the  multi- 
tude of  words  which  compose  It,  but  one  le- 
gal preposition.  That  proposition  Is  that  the 
sale  of  the  goods  to  the  defendant's  agent,  and 
the  appropriation  by  the  defendant  of  their 
proceeds,  In  whole  or  In  part,  would  raider 
her  liable  for  the  plaintiffs  full  claim.  The 
proposition  appears  In  different  language  In 
different  parts  of  the  charge,  and  is  stated 
In  both  affirmatlre  and  negative  form;  but. 
whatever  the  language  and  whatever  the 
form,  a  close  examination  resolves  It  Into  the 
same  proposition.  To  this  one  propoaltl(»i 
but  one  exception  was  necessary. 

A  discussion  of  the  instruction  necessitates 
a  consideration  of  the  evidence.  Mr.  Lyne- 
man  was  the  general  maDagra*  of  the  defend- 
ant's store,  and,  as  such,  bad  authoiity  to  do 
whatever  she  might  herself  do  In  the  trans- 
actioD  of  her  business,  subject,  necessarily, 
however,  to  Instructions  from  her.  She  te»- 
tlfled  that  she  determined  to  buy  no  more 
goods  from  the  plaintiff.  She  so  informed 
Mr.  Smythe,  the  plaintiff's  traveling  agent, 
In  July,  1S93,  In  the  presence  of  her  husband, 
while  the  former  was  soliciting  an  order 
from  the  latter  for  a  bill  of  goods.  The  sales 
which  resulted  In  this  suit  were  all  made 
after  that  time,  and  there  was  no  evidence 
that  her  determination  was  ever  changed. 
Her  statement  was  denied,  and  the  question 
whether  she  gave  the  notice  to  which  she 
testified  was  one  of  the  controlling  questions 
In  the  case.  But  the  trial  Judge  seems  to 
have  been  of  a  dllTereut  opinion,  and,  fur- 
thermore, as  we  infer,  was  in  some  doubt  aa 
to  whether  the  notice  to  Mr.  Smytlie  bound 
the  plaintiff.  But  Mr.  Smythe  was  the  agent 
of  the  plaintiff  for  the  sale  of  its  goods.  His 
acta,  in  connection  with  the  subject-matter 
of  his  agency,  were  binding  on  his  principal; 
and  any  notice  received  by  him  affecting  the 
business  he  was  authorized  to  transact  while 
he  was  engaged  in  Its  transaction  was  notice 
to  his  principal.  Flower  v.  Elwood,  66  111. 
43S;  Keynolds  v.  Engersoll.  11  Smedes  &  M. 
2-19,  49  Am.  Dec.  57;  Smith  v.  Commission- 
ers, 38  Conn.  208;  Slater  v.  Irwin.  38  Iowa, 
2(H;  Hart  v.  Bank.  33  Vt  252;  Oresser  v. 
Norwood.  17  C.  B.  (N.  S.)  400;  Story,  Ag.  | 


140;  Mechem,  Ag.  |  718.   On  the  hTpotbesU 

ot  the  truth  of  the  defendant's  testimony,  no- 
tice was  given  b^  her  to  Mr.  Smythe  tliat 
she  would  not  purchase  goods  from  the  house 
he  represented;  and  It  was  given  at  the  Terj 
time  he  was  endeavoring  to  make  a  sale  to 
her  husband.  In  some  of  the  cases  to  wbich 
we  have  referred  It  Is  b^d  that  the  principal 
is  chargeable  with  knowledge  acquired  by 
the  agent  in  another  transaction,  or  even  be- 
fore the  existence  of  his  agency,  unless  tnxia 
lapse  of  time  or  oth^  circumstances  It  may 
be  presumed  that  the  knowledge  Is  no  longer 
present  to  his  mind.  And  such  is  the  doc- 
trine of  the  supreme  court  of  the  United 
States.  The  Distilled  Spirits.  11  WaU.  356. 
20  L.  Ed.  167.  But  the  notice  to  this  agent 
was  given,  if  It  was  given  at  all,  while  he 
was  engaged  in  the  very  business  of  bis  prin- 
cipal which  the  notice  affected,  and  by  all 
the  authorities  his  principal  was  boimd  by 
the  notice.  We  cannot  forbear  rmarklng  a 
feature  of  the  case  by  which  the  goieral  prin- 
ciple Is  emphasized.  The  same  agent  wbo 
received  the  notice,  acting  for  the  same  prin> 
cipal,  made  the  sales.  In  order  to  reach  a 
correct  result,  It  was  necessary  that  the  que»- 
tion  whether  the  defendant  had  knowledge 
that  the  plaintiffs  goods  went  Into  her  stodl 
should  be  determined.  The  theory  of  the  In- 
structioQ  is  that.  If  the  goods  w^e  delivered 
Into  the  pharmacy,  and  were  sold  by  the  em* 
ployes  of  the  defendant,  and  the  [Hroceeds 
put  into  her  possession,  there  was  a  ratifica- 
tion of  the  purchase  by  her,  and  her  Uabllitr 
was  the  saiAe  as  If  she  had  herself  ordered 
the  goods.  It  may  be  admitted  that  the 
goods  were  delivered  Into  the  pharmacy,  tlubt 
they  were  sold  by  the  employes  of  the  de- 
fendant, and  that  the  proceeds  were  put  into 
her  possession.  But  those  facts  alone  do  not 
constitute  ratification.  If  the  plaintiff  was 
notified,  through  Its  agent,  that  she  wanted 
none  of  Its  goods,  then  something  more  than 
the  facts  supposed  by  the  instruction  was 
necessary  to  fasten  a  liability  upcm  her  for 
goods,  sold  and  delivered.  If  she  had  no 
knowledge  of  the  purchase  of  the  goods  by 
her  manager,  or  their  delivery  Into  the  phar^ 
macy,  or  the  sales  by  her  employes,  or  the 
receipt  of  their  proceeds  for  her,  there  could 
be  no  ratification.  A  knowledge  of  all  the 
material  facts  Is  essential  to  the  raUficatloo 
by  a  principal  of  t^e  unauthorized  act  of  hit 
agent  Whart.  Ag.  S  65;  Story,  Ag.  {  2*3; 
Mechem,  Ag.  S  240.  If  her  agent  h^d  no  au- 
thority to  ufake  the  purchase,  and  the  plain- 
tiff was  so  advised,  a  ratification  by  her  was 
necessary  to  validate  the  unauthorized  acts. 
Without  such  ratification  there  was  no  sale 
.to  her,  and  an  action  against  her  upon  a  con- 
tract for  goods  sold  and  delivered  must  fall. 
There  is  no  such  thing  as  making  one  a  pur- 
chaser without  his  consent.  Where  there  Is 
no  meeting  of  minds,  there  Is  no  contract 
It  may  be  that  because  the  defendant  re- 
ceived the  money  for  which  her  employes 
sold  the  goods,  she  would  be  liable  to  the 
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plaintiff  in  an  action  of  some  fclnd  for  Its  t»- 
MTery<  Bat  If,  against  her  prolilbltloo,  the 
plalndff  snrreptitlonsly,  by  connivance  with 
her  agent,  put  gaods  Into  her  store  which  it 
knew  she  did  not  want  expecting  to  make 
her  k  purchaser  against  her  will,  and  she  r»- 
celred  the  proceeds  In  Ignorance  of  the  facta, 
we  are  not  sure  a  recoverr-  against  her  upon 
any  theory  would  be  necessary  to  satisfy  the 
requirements  of  justice.  Certainly,  however, 
there  could  be  no  recovery  upon  a  contract 
tot  goods  sold  and  delivered. 

At  the  trial  the  first  qaestlon  to  be  deter- 
mined was  whether  the  defendant  prohibited 
the  plaintlfT,  through  Its  agent,  from  selling 
goods  to  hermanager.  Ifthat  question  should 
be  resolved  against  her.  It  would  only  be  nec- 
essary to  find  the  amount  of  her  liability,  and 
render  judgment  accordingly.  But,  if  that 
question  should  be  decided  In  her  favor,  then, 
nntil  a  determination  of  the  question,  what. 
If  any,  knowledge  she  had  of  the  receipt  and 
disposition  of  the  goods,  no  other  step  could 
be  taken.  The  theory  of  the  instruction  was 
that  those  questions  were  not  in  the  case. 
Fnrthermore,  the  instruction  assumed  tiiat 
the  purchases  of  the  goods  In  question  con- 
stituted but  one  transaction,  and  according- 
ly announced  that  an  appropriation  by  the 
defendant  of  any  portion  of  the  articles 
purchased  would  render  her  liable  for  the 
whole.  The  assumption  was  contrary  to  the 
fact  The  purchases  did  not  constltlite  one 
transaction.  There  was  a  number  of  sepa- 
rate contracts,  without  connection  with  each 
other,  evidenced  by  orders  made  at  differ- 
ent times  by  F.  A.  T.yneman.  The  barrel 
of  whisky  was  the  subject  of  a  contract  dis- 
tinct from,  and  entirely  Independent  of,  the 
others.  It  was  the  last  purchase  made. 
There  was  evidence  from  which  the  jury,  if 
properly  Instructed,  might  have  found  that 
the  defendant  disposed  of  the  whisky  with 
knowledge  that  It  had  been  furnished  by 
the  plaintiff.  Upon  such  finding  judgment 
might  properly  have  gone  against  her  for 
the  purchase  price  of  that  whisky;  but  her 
status,  in  respect  to  the  other  articles,  would 
have  been  unaffected.  Still,  in  order  to 
charge  her  with  the  whisky  as  having  been 
sold  and  delivered  to  her,  it  must  be  shown 
either  that  it  was  bought  by  her  authority, 
or  that  she  ratified  Its  purchase  with  full 
knowledge  of  the  facts.  The  instruction  was 
totally  and  Irretrievably  vicious. 

A  recent  case'ln  the  supreme  court  of  the 
United  States,  in  its  facts,  bears  a  very 
striking  resemblance  to  the  case  at  bar,  and 
the  controlling  principle  of  each  of  the  cases 
is  the  same.  Mr.  Justice  Brewer  delivered 
the  opinion  of  the  court,  saying:  "On  the 
general  merits  of  the  case.  It  may  be  ob- 
served that  the  action  is  on  a  contract  for 
goods  purchased  by  defendants.  If  no  such 
contract  of  purchase  was  In  fact  made,  the 
verdict  was  right;  and  this,  although  goods 
of  the  plaintiffs  were  surreptitiously  put  In- 
to the  possession  of  defendants,  and  the  pro- 


ceeds of  sales  made  thereof  by  thehr  em- 
ployee passed  Into  their  bands.  While  from . 
the  fact  that  goods  belonging  to  one  party 
pass  into  the  possession  of  another  a  con- 
tract of  purchase  may  sometimes  be  implied, 
it  will  not  be  implied  when  It  appears  that 
Buch  transfer  of  possession  was  surrepti- 
tious, and  without  the  knowledge  of  the  iat- 
ter.  A  party  cannot  be  compiled  to  buy 
property  which  he  does  not  wish  to  buy,  and 
no  trick  of  the  vendor,  conspiring  with  an 
agent  of  such  party,  by  which  possession  is 
placed  In  him,  creates  on  his  part  a  contract 
of  purchase.  Nor  Is  any  contract  of  Durchase 
created,  even  if  It  also  appears  that,  un- 
known to  the  party,  his  agent  who  l^ad  en- 
tered into  this  wrongful  combination,  has 
sold  tiie  property,  and  put  the  proceeds  into 
his  principal's  possession.  Whatever  liabili- 
ty might  exist,  in  an  action  brought  under 
those  circumstances,  for  money  had  and  re- 
ceived, no  action  will  lie  for  goods  sold 
and  delivered.  The  party  Is  not  responsible 
under  a  contract  and  as  a  purchaser,  what- 
ever may  be  his  liability  for  the  moneys 
which  he  has  received  as  the  proceeds  of  the 
sales."  Schutz  v.  Jordon,  141  U.  S.  213,  11 
Sup.  Ct  yoe,  35  L.  Ed.  705.  But  in  behalf 
of  the  plaintiff  It  is  Insisted  that  the  tbeory 
of  the  Instruction  was  the  theory  upon  which 
this  court  reversed  the  judgment  when  the 
case  was  here  before,  and  the  proposition 
Is  ably  and  elaborately  supported  by  coun- 
sel. Let  us  see  how  far  this  statement  Is 
borne  out.  In  the  opinion,  which  was  pre- 
pared by  Bissau,  J.,  after  some  observations 
respecting  the  barrel  of  whisky,  the  follow-' 
Ing  Is  said:  "While  she  [the  defendant]  did 
not  admit  that  she  knew  the  other  goods 
were  purchased  and  put  Into  the  general 
stock,  she  did  not  specifically  deny  having 
this  information.  •  ♦  •  Even  though  It 
be  conceded  she  told  the  salesman  that  her 
general  agent  must  no  longer  buy  goods  of 
the  company,  yet  the  subsequent  purchase, 
coupled  with  the  fact  that  the  goods  went 
into  the  stock,  and  therefore  presumably  to 
the  knowledge  of  the  principal,  must  un- 
der* these  circumstances,  bind  her."  The 
purport  of  the  foregoing  is  that  in  the  ab- 
sence of  any  evidence  on  the  question  of  the 
defendant's  knowledge,  from  the  fact  of  the 
purchase  and  the  delivery  of  the  goods  Into 
the  stock  the  knowledge  of  the  plaintiff 
would  be  presumed,  and  she  would,  there- 
fore, be  bound  by  the  purchase.  At  this 
point  the  case  was  disposed  of,  and  noth- 
ing further  was  required  in  the  opinion,  ex- 
cept a  formal  announcement  of  the  Judgment 
But  the  opinion  nevertheless  proceeded  fur- 
ther, and  It  Is  out  of  language  subsequently 
used  that  the  confusion  has  arisen.  The  ef- 
fect of  that  language  Is  that  because  the 
proceeds  of  the  goods  passed  Into  the  hands 
of  the  defendant  she  became  liable  upon  the 
contract  of  purchase,  notwithstanding  her 
ignorance  of  the  fact  of  the  purchase.  The 
questions  involved  in  the  case  had  already 
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been  decided,  and  llie  obserratlons  and  ex* 
preaalona  which  followed  were  totally  un- 
necessary. They  were  statements  of  the 
views  of  the  framer  of  the  opinion  upon  a 
subject  which  was  not  considered  by  the 
court  in  making  up  Its  Judgment,  and  were 
therefore  only  dicta. 

At  the  last  trial  the  defendant  Introduced 
eridence  tending  to  show  that  the  goods  of 
the  plaintiff  were  mingled  with  goods  of  the 
defendant,  and,  together  with  them,  sold, 
end  the  proceeds  turned  over  to  .her,  with- 
out knowledge  on  her  part  that  any  goods  of 
the  platntltC  had  come  Into  her  store;  and 
because  the  question  of  her  knowledge,  to- 
gether with  the  question  whether  to  the 
knowledge  of  the  plaintiff  she  had  forbidden 
purchases  from  It,  was  not  submitted  to  the 
jury,  tta«  Judgment  must  1m  reversfid.  £e> 
rened. 


(8  Mabo,  ISI) 

STATB  T.  BATHBONB.' 

(Supreme  Court  of  Idaho.  Dec  16.  1801.) 

LiUlCBNT— INFORUATION-BtLL  OF  PABTICO- 
LAR8— VBROICT^INSTRUCTIQNS. 

1.  Where  the  Infinmatlon  charges  larceny  (□ 
the  felonious  taking  of  two  mares.  It  is  suffl- 
dent. 

2.  The  proKcuting  <^cer  la  not  required  to 
furnish  a  uU  of  puttcnlars.  It  is  not  a  statu- 
tory right,  and  u  discretionary  with  the  trial 
court. 

3.  Where  there  is  a  substantial  conflict  In  the 
evidence,  the  action  of  the  trial  court  will  not 
be  disturbed. 

4.  Where  the  trial  court  fully,  and  fairly  In- 
structs the  jury  on  all  the  issnee  involved,  it  is 
not  error  to  refuse  to  give  instnictions  request- 
ed by  defeodant  Involving  the  same  questions. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Lincoln  coun- 
ty; K.  L  Perky,  Judge. 

Earnest  Bathbone  was  convicted  of  larce- 
ny, and  appeals.  Afllrmed. 

Hawl^  ft  Pnckett  and  John  W.  Hobbe, 
for  appellant  Traok  Martin,  Atty.  Gol,  tar 
tfaeStatft 

8T0CESLAGEB,  J.  The  connty  attorney, 
of  UnoAD  county  charged  defendant  with 
l^e  crime  of  grand  larceny.  After  the  oraal 
allegations,  the  Information  (^rgee  that  one 
Earnest  Bathbone,  on  the  14tb  day  at  Angnat; 
1900,  In  the  county  of  Lincoln  and  state  of 
Idaho,  did  then  and  there  feloniously  steal, 
take,  uid  drlre  away  two  mares,  the  personal 
property  of  another,  to  wit;  the  perwmal 
property  of  George  M.  Brown,  all  which  is 
contrary  to  the  form  ot  the  statutes,  etc. 
Counsel  for  defendant  demurred  to  tbla  In- 
formation, alleging:  "(1)  Said  Information 
does  not  state  a  public  offense.  (2)  Said  In- 
formation does  not  substantially  conform  to 
the  requirements  of  section  7679  ot  the  Be- 
Tlsed  Statutes,  In  that  the  mid  Information 
la  not  direct  and  certain  In  regard  to  the 
offense  charged,  and  more  particularly  for 
the  reason  that  It  doea  not  give  a  partlcnlar 

■  lUhauljif  da&tod. 


description,  or  any  description,  of  the  ani* 
mals  alleged  to  hare  been  atolen.  (S)  Said 
Informatlen  does  not  substantially  conform 
to  the  requirements  ot  section  7678  of  the 
Revised  Statutes  of  Idaho,  In  this:  that  it 
does  not  contain  a  statement  of  the  facta 
constltutlDg  the  offense  In  ordiuary  and  Cfffi- 
clse  language,  and  In  such  manner  as  to 
enable  a  p^on  of  common  understanding 
to  know  what  is  intended,  and  more  partlo- 
nlarly  in  that  said  information  does  not  give 
any  description  of  the  animals  tber^n  al- 
leged to  have  been  stolen  by  defendant,  or 
either  of  them.  (4)  Mwe  than  one  i^enae 
Is  charged  In  the  information  herein.  In  that 
two  mares  are  alleged  to  have  been  stolen, 
and  that  the  stealing  of  each  of  said  marea, 
if  they  were  stolen  at  all,  was  a  separate 
and  distinct  offense."  This  demurrer  waa 
overruled  by  the  court,  which  Is  assigned  aa 
error. 

The  defendant  demanded  a  bill  of  particu- 
lars from  the  county  attorney,  which  was 
refused  by  said  office,  whereupon  he  Qled  bis 
motion,  supported  by  affidavit,  and  presented 
It  to  the  court,  to  wit:  "Comes  now  tbe 
defendsnt  hwein  and  moves  the  court  for  an 
order  requiring  the  county  attorney  of  Un- 
coin  county,  Idaho,  the  prosecutor  herein,  to 
give  and  furnish  tbe  defendant  with  a  pax^ 
ticulhr  description  of  tbe  mares,  and  eadi  of 
them,  charged  in  the  Information  to  bave 
been  stolen  by  the  defendant."  This  moti<m 
was  denied  by  the  court,  which  is  assigned  as 
errw. 

The  defendant  thai  moved  to  set  aside  tbe. 
information,  based  upon  tbe  tuSlvwlng 
grounds:  "(a)  Defendant  has  never  bad  a 
preliminary  examination  upon  the  offense 
charged  in  tbe  information,  and  baa  nerer 
been  held  upon  said  cbai^  to  answer  be- 
fore this  court  (b)  At  a  preliminary  eocam- 
Inatlon  had  before  W.  J.  Smith,  Justice  o£ 
the  peace,  of  Shoshone  precinct  to  said 
Lincoln  connty,  stote  of  Idaho,  <m  January 
11,  1901.  aald  preliminary  examination  being 
tbe  basis  and  foundation  of  tbla  prosecution, 
and  tbe  so-oalled  depositions  therein  baring 
been  flled  In  tills  court  upon  January  14. 1901« 
the  depositkois  of  the  sevnal  witoesses  ex- 
amined thereat  to  wit  Gewge  Brown, 
J.  D.  UcCoy,  and  Vance  L.  Stowell.  said 
persims  being  an  of  tlie  witoesses  exsmtoed 
at  said  preliminary  examination,  were  not 
read  to  said  witoesses,  or  to  either  or  any  of 
them,  and  cwrectsd  or  added  to,  until  such 
depositions  conformed  to  what  said  witness- 
es, or  titbCT  or  any  ot  them,  declared  to  be 
toe  truth,  (c)  That  naae  <rf  the  depositions 
token  at  said  hereinbefore  mentioned  ^e- 
llmlnary  examination  were  or  are  certiQed 
to  by  tbe  said  magistrate,  (d)  That .  said 
maglstrato  did  not  indorse  upon  the  d^iosl- 
ttons  taken  at  said  preliminary  examlnatttm 
an  order  of  ccmunitment**  nils  motion  was 
denied  by  the  court,  and  Is  alleged  as  error. 

Thereafter  a  trial  was  bad,  and  on  tlw 
lOto  day  ot  April.  1901.  toe  Jury  returned 
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a  T&rdlct  flnding  tbe  defendaot  guilty  as 
charged  in  the  Information.  On  the  12tb 
day  oC  April,  1903^  the  defendant  was  senten- 
ced to  a  term  of  seven  years  In  the  peniten- 
tiary of  the  state.  The  defendant  appeals 
to  this  court  from  the  Judgment  of  the  trial 
court,  and  also  from  the  order  of  said  court 
oTermling  his  motion  for  a  new  trial. 

The  first  error  allied  and  urged  Is  the 
niUng  of  the  court  upon  the  d^urrer  to  the 
Information.  The  Information  charges  the 
defendant  with  the  larceny  of  two  mares, 
the  property  of  GeMge  M.  Brown.  Counsel 
top  appellant  urges  that  this  description  Is 
not  sufficient  to  enable  a  person  of  common 
understanding  to  know  what  is  Intended. 
Id  d^lng  grand  larcraiy,  section  7048,  subd. 
3,  of  our  statute  says:  "When  the  property 
tahen  is  a  horse,  mare,  gelding,"  etc.  Our 
attention  Is  called  to  People  t.  Savlers,  14 
CaL  29.  The  syllabus  says:  "Under  our 
law  an  Indictment  Is  good  If  It  state  the  acts 
constituting  the  offense,  la  ordinary  and  con- 
cise language,  and  in  such  a  way  that  a  per- 
BOQ  of  ordinary  understanding  can  know 
what  was  Intended,  Where  a  statute  Intro- 
duces a  new  offense,  without  reference  to 
anything  else,  an  indictment  describing  the 
offense  In  the  words  of  the  statute  Is  sufH- 
clmt  The  offense  here  is  dealing  monte  for 
money.  This  alone  constitutes  the  crime." 
The  Indictment  charged  that  George  Savlers, 
oo  or  about  the  23d  day  of  February,  1859, 
did  at  the  county  Placer,  etc.,  at  the  house 
known  as  "Tyne's  Hall,"  in  the  town  of 
Dnteh  Flatt,  willfully,  unlawfully,  and  fe- 
tonlonsly  deal  the  game  of  monte,  then  and 
there  played  for  money.  In  dellTerlng  the 
opinion  of  the  court  Mr.  Justice  Baldwin 
says;  "It  would  be  very  difficult  to  give  the 
act  of  1857  any  effect  if  we  recognized  the 
IHt>po8itlon  of  appellant's  counsel;  for  how 
foil  and  explicit  must  be  the  description  of 
the  offoise,  and  how  many  of  the  circum- 
stances bearing  a  relation  to  It  must  be  stat- 
ed? If  the  room'  Is  to  be  described,  how  full 
most  be  the  description?  If  a  person  bet- 
ting must  be  named,  must  not  all  bettors 
be  named,  and  all  spectators,  too?  And  If 
t  variance  should  occur  in  any  of  these  par- 
tiCDlars,  would  not  the  def^dant  be  entitled 
to  an  acquittal?  We  think  these  matters 
have  nothing  to  do  with  the  essence  of  the 
offense,  which  is  the  playing  for  money  at 
the  place  specified  and  about  the  time." 
People  V.  Hood,  6  Cal.  236,  to  which  our  at- 
twitlon  Is  called,  says:  'The  indictment  In 
thU  case  charges  the  accused  of  the  crime 
<tf  arson  In,  this:  That  on  a  c^taln  day,* 
«c.,  'he  did  bum  or  cause  to  be  burned  a 
«ertato  dwelling  house,' "  etc.  Mr.  Justice 
Mnrry  In  the  (^ilnion  says:  "This  is  not  a 
wffldent  description  of  the  offense— First, 
because  the  charge  Is  laid  in  the  alternative, 
v)iereaB  It  should  be  special;  and,  second, 
becaose  the  facts  and  circumstances  of  the 
alleged  offense  are  not  set  forth  In  such  a 
■uauoa  as  to  apprise  the  prisoner  of  the 


offense  charged  against  him,  so  that  he  may 
be  prepared  for  his  defense."  In  Peojrte  v. 
Wallace,  9  Gal.  80,  It  Is  said:  "An  indict- 
ment  must  contain  a  statement  of  the  facts 
constituting  the  offense  charged  against  the 
defendant."  In  People  v.  Llttlefleld.  5  Cal. 
355,  It  Is  said:  "Under  section  247,  Comp. 
Laws,  no  indictment  shall  be  deemed  in- 
sufficient; nor  shall  the  trial  Judgment,  or 
other  proceeding  thereon,  be  affected  by  rea 
son  of  any  defect  or  Imperfection  In  matters 
of  form  whl<di  shall  not  tend  to  the  preju- 
dice of  the  defendant.  It  would  be  suffi- 
ciently certain  under  the  statute  that  the  in- 
dictment should  charge  the  defendant  with 
feloniously  taking  three  head  of  cattle,  with- 
out showing  the  particular  species  of  cat- 
tle taken.  The  defendant  could  not  ije  prej- 
udiced In  this  cause  by  language  of  this 
character."  People  v.  Russell,  81  Cal.  M6, 
23  Pac.  418,  holds  that  an  Information  or  In- 
dictment drawn  substantially  In  the  language 
of  statute  which  defines  the  offense  Is  suffi- 
cient In  State  v.  McOaffin,  13  Pac.  560, 
the  supreme  court  of  Kansas  ht^ds  that  as 
a  general  rule  It  Is  sufficient  If  an  Indict- 
ment or  information  charges  an  offense  in 
the  language  of  the  statute,  and  even  the 
statutory  words  need  not  be  strictly  pursued, 
but  others  conveying  the  same  meaning  may 
be  used.  In  State  v.  Ellington,  43  Pac.  60, 
this  court  said:  "Where,  as  In  Idaho,  the 
statute  defines  what  shall  constitute  miu*der, 
an  Indictment  which  sets  forth  the  crime  In 
the  language  of  the  statute  is  sufficient." 
Under  these  authorities  was  the  lower  court 
In  error  when  It  overruled  defendant's  de- 
mturer  to  the  Information?  Our  statute 
makes  the  felonious  taking  of  a  horse,  mare, 
gelding,  etc.,  grand  larceny.  The  Informa- 
tion charges  the  felonious  taking  of  two 
mares  In  the  language  of  the  statute,  and 
that  they  were  the  property  of  George  M. 
BroTvn,  and  feloniously  taken  from  the  range 
in  Lincoln  county.  This,  we  think,  was  suf- 
ficient to  inform  the  defendant  what  charge 
he  had  to  meet.  We  find  no  error  In  the 
order  of  the  court  overruling  defendant's  de- 
murrer to  the  Information. 

The  next  assignment  of  error  Is  the  ruling 
of  the  court  on  "defendant's  motion  for  bill 
of  particulars."  In  support  of  this  conten- 
tion learned  counsel  calls  our  attention  to 
Whart.  PI.  &  Prac.  (»th  Ed.)  702.  The  au- 
thor says:  "Whenever  the  Indictment  Is  so 
general  as  to  give  the  defendant  inadequate 
notice  of  the  charge  he  is  expected  to  meet 
the  court  on  his  application  will  require  the 
prosecution  to  furnish  him  with  a  bill  of  par- 
ticulars of  the  specific  charge  to  be  pressed, 
or  the  evidence  intended  to  be  relied  upon. 
That  indictments  may  be  thus  general,  and 
yet  In  entire  conformity  with  precedent  has 
been  heretofore  abundantly  shown.  It  Is  al- 
lowable to  Indict  a  man  as  a  common  t>ar- 
rator,  or  as  a  common  seller  of  intoxicating 
llqutrs,  or  as  assaulting  a  person  unknown, 
or  as  cmispirlng  with  persons  unknown  to 
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cheat  and  defraod  the  prosecute  by  divers 
false  tokens  and  pretenses;  and  In  none  of 
these  cases  Is  the  time  material,  so  that  the 
defendant  Is  obliged  to  meet  a  charge  of  an 
offense  comparatively  undesignated  commit- 
ted at  a  time  not  designated  at  alt."  Hence 
has  arisen  the  practice  of  requiring  In  suc± 
cases  bills  of  particulars,  and  the  adoption 
of  such  bUIs,  Instead  of  the  exacting  of  In- 
creased particularity  In  Indictments,  Is  pro- 
ductive of  several  advantages.  It  prevents 
much  cumberous  special  pleading,  and  con- 
sequently failure  of  justice,  as  no  demiurrer 
lies  to  bills  of  particulars;  and  It  gives  the 
defendant  In  plain,  unartlflclal  language  no- 
tice (tf  the  charge  be  la  to  meet.  *In  Bex  v. 
Hodgson,  3  Car.  &  P.  422,  to  which  our  at- 
tentltm  is  called  by  counsel  for  appellant.  It 
Is  said:  "If  a  prisoner  Indicted  for  embez- 
zlement does  not  know  the  specific  acts  of 
embezzlement  Intended  to  be  charged  against 
him,  he  should  apply  to  the  prosecutor  for 
a  bill  of  particulars  of  the  charges;  and,  If 
It  be  refused,  the  Judge  will,  on  motion  sup- 
ported by  proper  affidavits,  grant  an  order 
for  sut^  particulars  to  be  given  and  post- 
pone the  trial,  if  necessary.  Such  particu- 
lars ought  at  least  to  state  the  names  of  the 
persons  from  whom  the  money  Is  alleged  to 
have  been  received."  Rex  v.  Bootyman,  5 
Car.  &  P.  300,  is  to  the  same  effect  In 
Williams  V.  CJom.,  91  Pa.  403,  It  is  said:  "An 
Indictment  which  charges  the  crime  substan- 
tially In  the  language  of  the  act  of  assembly 
Is  sufficient  under  the  criminal  procedure  act 
of  1860.  The  accused  may,  however,  apply 
to  the  court  or  a  Judge  for  an  order  for  a 
bill  of  particulars,  and  on  the  trial  the  com- 
monwealth will  be  restricted  to  the  items 
specified."  In  simplifying  indictments  It  was 
not  the  Intendment  to  make  their  brief  and 
comprehensive  terms  a  cover  for  snares  to 
be  sprung  on  the  accused.  Whether  a  re- 
fusal to  order  the  bill  would  be  subject  to 
review  is  a  question  not  now  raised.  In 
People  V.  McKlnney,  10  Mich.  54,  it  is  said: 
"Such  an  order  ought  never  to  be  refused 
when  the  court  can  see  any  reason  to  believe 
the  particulars  necessary  to  Inform  the  de- 
fendant of  the  particular  transactions  or  In- 
stances of  embezzlement  Intended  to  be  press- 
ed against  him,  so  as  to  enable  him  to  meet 
them,"  In  Com.  v.  Snelllng,  15  Pick.  329,  it 
is  said:  "The  power  of  this  coort  to  order  a 
bill  of  particulars  in  a  case  proi>er  for  Its 
application  has  t>een  recognized  by  this  court 
as  one  of  the  iwwers  Incident  to  Its  general 
authority  In  the  administration  of  justice." 
In  the  case  of  Tllton  v.  Beecher,  59  N.  T. 
181,  17  Am.  Rep.  340,  the  court  says:  "It  Is 
not  contended,  on  tiie  part  of  the  appellant, 
and  it  would  have  been  useless  to  contend, 
that  the  present  application  was  founded  up- 
on legal  right,  or  that  It  did  not  rest  In  the 
discretion  of  the  court,  nor  that  if  the  order 
uppealeil  from  was  the  result  of  a  fair  exer- 
ciKe  of  tliat  dltK-retlon.  we  should  be  asked 
to  review  It"   This  language  la  used  with 


reference  to  an  application  for  a  bill  of  par- 
ticulars. In  Pe<^le  v.  Tweed,  reported  In  63 
a.  X.  199,  the  opinion  says:  "As  to  that  por- 
tion of  the  order  in  relation  to  a  bill  of  par- 
ticulars. It  is  sufficient  to  say  that  It  was  a 
matter  purely  discretionary."  In  Com.  r. 
Giles,  1  Gray.  46C^  the  syllabus  says;  "It 
seems  that  the  question  whether  a  bill  of 
particulars  or  specification  of  facts  shall  be 
required  la,  in  all  cases,  civil  and  crlmlnaU 
exclusively  within  the  discretion  of  the  pre- 
siding judge."  Owing  to  the  fact  that  this 
is  the  first  time  this  court  has  ever  been  call- 
ed upon  to  determine  the  right  of  t^e  defend- 
ant to  demand  a  bill  of  particulars  In  a 
criminal  case,  we  have  carefully  examined 
all  the  authorities  to  which  our  attention  has 
been  called.  Our  statute  makes  no  provision 
for  such  demand,  and  ail  learned  counsel  for 
appellant  claims  is  a  legal  right,  not  statn- 
tory.  This  being  true,  It  would  certainly  be 
a  matter  ot  discretion  in  the  trial  court  and 
should  never  be  disturbed,  unless  It  is  ap- 
parent that  there  has  been  a  gross  abuse  of 
It  We  find  no  error  in  the  order  of  the 
court  overrulhig  appellant's  motion  for  a  bill 
of  particulars. 

The  next  assignm^t  of  earor  is  that  the 
evidence  was  insufficient  to  support  the  ver- 
dict and  that  the  trial  court  should  have 
granted  a  new  trial.  Counsel  for  appellant 
says  In  his  brief  "that  the  evidence  does  not 
show  the  animals  In  question  were  stoloi  at 
all,  or  taken  by  defendant  or  any  one  else« 
without  the  authority  of  the  owner  there- 
of." George  M.  Brown  testified  he  resided 
at  Shoshone  and  engaged  In  stock  bastness,— 
raising  horses  mostly;  In  riding  the  range  In, 
September  and  October  discovered  that  moat 
of  his  h(M*8es  had  gone  off  the  range;  went 
to  Kamima,  and  was  informed  by  the  agent 
that  a  shipment  of  horses  had  been  made 
by  E.  Eowles;  followed  the  cars  east;  found 
some  of  his  stock  within  three  or  four  miles 
of  New  Richland,  Minn., — one  roan  mare, 
branded  "G  B"  on  left  shoulder,  with  quarter 
circle  under  the  "B,"  and  another  a  light  bay 
mare,  branded  a  single  "G  B"  on  the  left 
shoulder,  with  a  strip  In  the  face.  "I  traced 
them  by  taking  the  numbers  of  the  cars  oCF 
the  R.  R.  Co.'s  books  at  Kamima,  Idaho,  and 
traced  them  from  there  to  New  Richland.  On 
arriving  at  New  Richland,  I  hunted  up  tlie 
8hlppers,~the  man  that  had  shipped  the  con- 
tents of  those  numbered  cars  that  I  was  ftrf- 
lowlng.  They  took  me  and  showed  me  this 
stock,  with  others,  and  these  two  particular 
animals.  After  I  found  these  two  horses,  1  re- 
turned home  and  caused  Mr.  Rathbone's  ar- 
rest." James  Wilson  testified  he  had  known 
defendant  eight  years;  about  the  middle  of 
August  Rathbone  came  to  his  place  and  hired 
him  to  drive  some  horses  to  the  railroad  at  Ka- 
mima; gatliered  the  horses  west  of  his  place, 
drove  them  to  Kamima,  and  loaded  them  iqto 
cars;  gatliered  them  Sunday,  August  12th, 
and  on  tife  IStli  drove  them  to  Kamima;  haa 
known  George  Brown  fw  12  years,  and  knows 
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his  brand;  underBtandB  it  to  be  *'G  B"  on  left 
shoulder,  etc.;  and  says  he  (Brown)  claims 
thrbe  different  Irons,  and  described  them,— 
one  with  a  cinarter  circle  under  the  "B" ;  the 
otber,  the  necktie  brand,  "Among  the  an- 
imals I  drove  to  Shoehone,  I  noticed  a  yellow 
mare  with  a  'Q  B'  brand,  and  a  roan  m&re 
with  a  'G  B,'  quarter  circle  under  the  'B.' 

1  do  not  mean  a  light  bay.  when  I  say  yellow 
horse.  The  roan  mare,  I  believe,  with  the 
'G  B,'  gaarter  circle,  as  near  as  I  can  remem- 
ber, had  a  white  face,  or  "roaner*  than  the 
balance  of  her.  I'hese  horses  were  driven 
from  Lincoln  county,  Idaho."  The  agent  of 
the  railroad  company  at  Kamima  testified 
that  the  defendant  shipped  horses  (does  not 
pretend  to  describe  them)  from  Kamima  In 
the  name  of  E.  Rowlra  on  August  14th,  con- 
signed to  E.  Rowles  at  Butte,  destination 
Dnluth,  Minn.  By  this  evidence  It  Is  shown 
that  the  defendant  was  in  the  possession  of 
the  property  of  Brown,  and  that  the  horses 
were  gathered  from  the  range  in  Lincoln 
comity,  and  shipped  from  Kamima  to  Min- 
□esota;  that  they  were  shipped  In  the  name 
of  £.  Bowles,  and  consigned  to  E.  Rowles 
at  their  destination. 

Coonsel  for  appellant  calls  onr  attention  to 

2  Bisb.  Cr.  Law.  p.  799,  and  note  1  on  page 
465,  hi  support  of  his  contention.  Tbe  first 
titatlon  says:  "The  somewhat  technical  doc- 
trine of  tbls  subtitle  Is  that,  simultaneously 
combining  with  the  Intent  to  steal,  every  lar- 
ceny requires  a  trespass  in  the  asportation, 
ionietimes  with  less  precision  of  language 
termed  a  taking,'— less  fully  expressed."  The 
mle— rather  technical  than  resting  on  any 
clear  reason,  and  not  generally  adapted  to 
modem  needs,  yet  established  by  ancient  and 
later  nsage  past  overthrow— Is  that  there  can 
be  no  larceny  without  A  trespass.  State  v. 
Moon,  41  Wis.  684,  holds  that  in  prosecu- 
tions for  larceny,  If  the  owner  of  the  prop- 
erty alleged  to  haVe  been  stolen  is  known, 
and  tils  attendance  as  a  witness  can  be  pro- 
cured, his  testimony  that  the  property  was 
taken  from  him  without  his  consent  is  in- 
dl^sable  to  a  conviction.  lu  Witt  v.  State, 
9  Mo.  672,  It  Is  said:  "The  felonious  Intent 
ifi  the  material  Ingredient  in  the  offense. 
To  constitute  this  offense,  therefore.  In  any 
form,  there  must  be  a  taking  from  the  pos- 
MBBlon,  or  conveying  away  against  the  will 
of  tbe  owner,  and  a  felonious  intent  to  con- 
cert It  to  ^e  offender's  use."  In  suoport 
of  this  contention  learned  counsel  cite  Ander- 
«m  V.  State,  14  Tex.  App.  49;  Dresch  v. 
State,  Id.  175;  Wilson  v.  State,  45  Tex.  76, 
23  Am.  Hep.  002.  These  three  authorities 
Bnpport  the  eonteotlon  of  appellant  The  su- 
preme court  of  California  (People  v.  Davis. 
W  CaL  194, 31  Pac.  1109)  say:  "It  Is  not  nec- 
wsary  to  allege  in  the  Indictment  or  informa- 
tion for  larceny  that  the  property  was  taken 
againRt  the  will  of  the  owner."  Consent  of 
the  owner  to  the  taking  is  matter  simply  of 
drfense,  and  need  not  be  averred  or  proved 
^  the  prosecution.  In  tbe  case  at  bar  it 


was  shown  on  behalf  of  the  prosecution  that 
the  witness  George  M.  Brown  was  a  half  own- 
er in  the  property  alleged  to  have  been  stol- 
en, and  that  he  followed  It  from  Kamima, 
Idaho,  to  New  Bicbland,  Minn.,  and,  after 
finding  two  mares  that  he  testified  were  his, 
returned  to  Idaho  and  caused  the  arrest  of 
defendant  for  the  larceny  of  tbese  horses. 
He  was  tried  and  convicted  of  this  charge 
by  a  Jury  of  his  countrymen.  We  do  not 
think  the  court  erred  In  refusing  to  grant  a 
new  trial.  See  State  v.  Haverly  (Idaho)  42 
Pac.  506;  Chamberlain  v.  Wo<jdin,  2  Idaho, 
«09,  23  Pac.  in;  People  v.  Lewis  (Cal.)  57 
Pac.  470,  45  L.  B.  A.  783;  Simpson  v.  Rem- 
ington (Idaho)  50  Pac.  360;  People  v.  Un 
Dong  (Cal.)  39  Pac.  12. 

The  n^  assignment  of  error  is  that  there 
Is  a  variance  between  the  proof  and  the  alle- 
gation of  ownership  as  alleged  In  the  infor- 
mation. It  is  true  that  the  information  char- 
ges the  larceny  of  the  two  mares  from  George 
M.  Brown,  while  the  proof  shows  they  were 
the  property  of  George  M.  Brown  and  E.  L. 
Brown.  In  support  of  this  contention  coun- 
sel for  appellant  cites  us  to  People  v.  Frank, 
1  Idaho,  200.  In  this  case  it  Is  said  by  Mr. 
Justice  Cummins,  who  delivered  the  opinion 
of  tbe  court:  "In  this  case,  as  I  have  stated, 
it  was  averred  that  the  property  belonged  to 

 Wblteman.   On  the  proof  It  appeared 

to  be  the  property  of  M.  Whlteman  and  (me 
Amheim  doing  business  as  partners,  and  that 
both  were  in  and  about  tbe  store  where  the 
goods  were  stolen."  Mr.  Justice  McBride  dis- 
sents from  the  views  reached  by  the  court 
Id  this  case.  In  Com.  v.  Trimmer,  1  Mass. 
476,  the  indictment  charged  that  "Philip 
Trimmer,  Susanna  Trimmer,  the  wife  of  said 
Philip,  and  Pati^ce  Whitney,  broke  and  en- 
tered the  store  of  Joseph  Haley  with  intent 
to  steal,  and  that  they  did  steal  therefrom 
the  goods,  etc.,  of  said  Haley,  of  the  value, 
etc.,  against  the  statute.  It  appeared  In  evi- 
dence that  the  goods  stolen  were  the  property 
of  Haley  and  one  Joshua  Emery,  who  were 
partners  in  trade."  In  this  case,  as  In  Peo- 
ple V.  Frank,  the  goods  stolen  were  from  the 
store  of  Hal^  &  Emery.  Our  attention  is 
also  called  to  People  v.  Wallace  (Cal.)  29 
Pac.  950;-  People  v.  Hughes,  41  Cal.  234; 
Clark  v.  State  (Tex.  App.)  16  S.  W.  171; 
Sharp  V.  State  (Tex.  App.)  15  S.  W.  176;  Mc- 
Dowell V.  State  (Miss.)  8  South.  508;  People 
V.  Hall.  19  Cal.  425;  Bish.  Cr.  Proc.  (3d  Ed.) 
718,  723.  752,  4886.  In  Clark  v.  State  (Tex. 
App.)  16  S.  W.  171,  the  iHdlctment  alleged 
that  the  property  stolen  was  the  property  of 
G.  R.  West,  and  the  proof  showed  It  to  be 
the  property  of  one  Clark,  In  People  v. 
Hall,  19  Cal.  425,  It  Is  said:  "An  indictment 
for  altering  a  brand  of  a  horse  with  Intent 
to  steal,  and  charj^ng  the  property  as  that 
of  an  estate,  is  bad."  In  People  v.  Wallace, 
94  Cal.  498,  26  Pac.  950,  the  official  syllabus 
says:  "In  an  indictment  or  Information  tor 
larceny,  where  the  stolen  property  Is  not  oth- 
erwise described  so  as  to  Identify  tbe  oaeaae. 
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the  allegation  of  ownership  Is  a  material  part 
of  the  desciiptloD  of  the  offense  charged." 
We  have  examined  the  other  anthorities  cit- 
ed, and  find  they  hold  to  a  similar  view  to 
those  quoted.  The  attorney  gmeral  calls 
our  attention  to  section  7683  of  our  statute, 
which  says:  "When  an  offense  Involves  the 
commission  of  or  attempt  to  commit  a  pri- 
vate Injury,  and  Is  described  with  suffleient 
certainty  in  other  respects  to  Identify  the  act, 
an  erroneous  allegation  as  to  the  person  in- 
jured, or  Intended  to  be  injured.  Is  not  ma- 
terial." Section  956  of  the  Penal  Code  of 
California,  which  Is  the  same  as  our  section 
above  quoted,  has  been  construed  by  the  Cal- 
ifornia court  in  People  v.  Smith,  44  Pac.  683. 
That  court  said:  "Where  the  complaint  be- 
fore the  magistrate -chained  the  stealing  of 
a  steer  belonging  to  and  being  owned  by  the 
estate  of  W.  C.  BUedge.  deceased,  and  the 
Information  for  grand  larcray  recited  that 
the  steer  was  owned  by  Joseph  Elledge  and 
Mrs.  M.  J.  Elledge,  as  executor  and  executrix 
of  the  estate  of  W.  C.  Elledge,  deceased,  the 
variance  was  not  fatal,"  etc.  In  People  v. 
Prather,  63  Pac.  23&,  a  California  case,  this 
language  la  used:  "Under  Pen.  Code,  {  956, 
an  erroneous  allegation  as  to  the  person  In* 
Jured  is  not  material."  In  People  v.  Wat- 
son, 72  Cal.  402, 14  Pac.  97,  the  official  syllabus 
says:  "In  a  prosecution  for  larceny,  an  in- 
formatioQ  which  alleges  that  the  thing  stol- 
en was  the  property  of  a  certain  woman  la 
Bufflclent  to  sustain  a  conviction,  although  at 
the  time  of  the  larceny  the  alleged  owner 
was  a  married  woman,  and  the  article  stolen 
was  bought  with  the  money  of  her  husband." 
Counsel  for  both  appellant  and  re^ndent 
cite  State  v.  Farrts,  repented  In  51  Pac.  772 
(Idaho  case).  The  syllabus  saya:  "Where 
the  Informatlm  alleges  one  C.  to  be  the  own- 
er of  the  stolen  property,  and  the  proofs  show 
that  he  was  in  possession  of  the  property  as 
the  agent  of  the  reel  owner,  with  full  power 
to  sell  or  otherwise  dispose  of  the  same,  held 
sufficient  to  uphold  the  allegation  in  the  In- 
fwrnatlon."  We  find  no  errcK-  in  overruling 
appellant's  motion  for  new  trial  on  the 
ground  of  Insufficiency  of  the  evidence  to 
support  the  verdict 

The  next  assignment  of  error  la  that  the 
brands  upon  the  animals  alleged  to  have 
been  stolen  could  not  be  given  In  evidence, 
nnlesB  It  was  shown  that  such  brands  had 
been  recorded.  Section  1179  of  the  Revised 
Statutes  says:  "In  all  civil  suits,  or  In  any 
criminal  proceeding  where  the  title  of  live 
stock  1b  Involved,  the  brand,  or  mark,  on 
such  animal  Is  prima  facie  evidence  of  the 
ownership  of  the  person  whose  brand,  or 
mark.  It  may  be:  provided,  that  such  brand 
has  been  duly  recorded  as  required  by  this 
chapter.  Proof  of  the  right  of  any  perstm 
to  use  such  brand,  or  mark,  may  be  made 
by  a  copy  of  the  record  of  the  same  certified 
to  by  the  county  recorder  of  any  county  In 
which  the  same  Is  recorded."  We  find  noth- 
ing In  this  section  of  the  statute  tliat  prohib- 


its oral  proof  of  an  unrecorded  brand.  Re- 
cording It  makes  It  prima  facie  evidence  "of 
the  ownership  of  the  person  whose  brand,  or 
maiic,  it  may  be."  Counsel  for  appelant 
urges  that  the  proof  of  the  brand  was  the 
only  proof  of  the  ownership  of  the  animals 
alleged  to  have  been  stolen.  The  record  does 
not  sustain  him  in  this  contention.  We  think 
the  evidence  was  properly  admitted  under  the 
provisions  of  our  statute. 

Error  is  assigned  in  the  admission  of  the 
evidence  of  George  M.  Brown  in  tracing  his 
horses  from  Kamlma,  Idaho,  to  New  Rich- 
land, Minn.  We  find  no  error  in  the  adml»- 
slcHi  of  this  evidence.  Neither  do  we  find  er- 
ror in  the  admission  of  the  evidence  of  the 
sheriff,  wherein  he  testified  be  went  to  Boise 
county .  to  arrest  the  defendant. 

The  last  assignment  of  error  Is  on  the  In- 
structions given  by  the  court  on  Its  own  mo- 
tion, and  the  refusal  to  give  instructions  re- 
quested by  counsel  for  appellant.  We  have 
carefully  examined  the  instructions  given  by 
the  court,  and  think  they  fully  and  faiiiy 
state  the  law  of  the  case.  We  find  no  error 
In  those  given  by  the  court,  or  the  refusal  ol 
those  requested  by  counsel  for  appellant. 

The  Judgment  of  the  lower  court  is  af- 
firmed. 

SDIjLIVAX.  J.,  concurs. 

QUABLES.  O.  J.  I  concur  in  the  result 
reached.  I  do  not  think  the  description  of 
the  property  stolen  sufficiently  explicit.  Tet, 
as  it  does  not  appear  from  the  record  that 
the  defendant  was  prejudiced  thereby,  the 
verdict  and  Judgment  thereon  should  not  be 
disturbed. 


(W  Or.  339) 

CITY  OF  SAJ^EM  v.  ANSON  et  al. 

(Supreme  Court  of  Oregon.   Jan.  13,  1902.) 

MUNICIPAL  CORPORATIONS— BLE9CTRIC  UORT 
FRANCIIISB— BOND  FOR  COMPLBTION— 
.  PENALTY— LIQUIDATED  DAHAOBS. 

1.  Under  the  charter  of  the  city  of  Salem 
(Sees.  Laws  1890,  p.  924)  providing  that  the 
council  may  grant  the  use  of  streets  for  sup- 
plyinK  the  city  and  inhabltaDts  with  liriit  on 
such  terms  as  the  council  may  preecnbe.  In 
grantioR  an  electric  lisht  franchise  the  city 
may  take  a  bond  conditioaed  that  the  plant 
shall  be  completed  and  In  operation  by  a  spec- 
ified date. 

2.  Where  in  fcrantinfr  an  electric  light  fran- 
chise a  city  requires  the  grantee  to  famiah 
bond  in  a  specified  mm  that  the  pRint  shall  be 
completed  und  in  operation  by  a  speciSed  date, 
and  th«  gnintee  accepts  the  terms  and  furuiBb- 
es  the  bond,  such  sum  should  be  construed  as 
liquidated  damages,  and  may  be  recovered 
vithout  alleging  or  showing  any  actual  dam- 
age. 

Appeal  from  circuit  court,  Marion  county; 
Geo.  H.  Burnett,  Judge. 

Action  by  the  city  of  Salem  against  F.  R 
Anson  and  another.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Reversed. 

This  is  an  action  on  a  bond  ^ecuted  by 
F.  R.  Anson,  as  principal,  and  the  Flddlty 
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k  Deposit  Company  of  l^uyland,  as  rarety. 
On  May  17,  1900.  upon  the  application  of 
Adkhi,  the  emnniMi  conncll  of  the  dty  of 
Salem  passed  an  wdlnance,  granting  to  him, 
bis  SDMesaors  and  assigns,  the  right  to  es- 
tablish and  maintain  an  dectric  light  i^nt 
within  the  city,  and  to  use  its  streets,  al- 
leys, and  highways  thwefw.  Anson,  under 
tbe  terms  of  the  ordinance,  was  to  hare  the 
{riant  so  tai  completed  by  the  1st  day  of 
April,  1901.  as  to  be  ready  to  serve  private 
coosomers,  and.  In  default  thereof,  was  to 
fwfeit  the  rights  and  prtrlleges  so  granted. 
After  the  i^ant  should  be  installed  and  In 
operation,  he  was  to  pay  to  the  city  mwtbly 
2  per  cent  of  the  gross  Income  therefrom. 
Tbe  city  reserved  the  right  of  purchasing 
and  acquiring  the  entire  plant  at  any  time, 
at  tbe  actual  cost  thereof.  By  section  8  of 
the  ordinance.  Anson  was  required  to  file 
with  tbe  recorder  of  the  city,  within  30  days 
from  its  approval,  "a  bond  In  the  sum  of 
five  tboQsand  (5,000)  dollars,  lawful  money 
of  tbe  United  States,  with  two  or  more 
sureties,  or  a  surety  or  guaranty  company 
to  be  aK>roved  by  the  mayor,  conditioned 
tbat  be  or  they  will  Install  the  electric  plant 
authorized  by  this  ordinance  on  or  before 
tbe  first  day  of  April,  A  D.  1901.  which  said 
I^t  sball  have  a  maximum  capacity  of  at 
least  one  hundred  horse  power,  and  tbat 
sncb  plant  shall  be  In  actual  operation  on 
inch  date."  Anson  filed  a  written  accept- 
ance of  the  provisions  of  the  ordinance 
witbin  the  time  specified,,  and.  in  compli- 
ance with  section  6  thereof,  made,  executed 
and  delivered  to  the  city  tbe  following  bond. 
wUb  tbe  defendant  corporation  as  surety: 
"Know  all  men  by  tliese  presents,  that  we, 
Frankltai  R.  Anson  of  Salem,  Oregon,  as 
principal,  and  Fidelity  and  Deposit  Com- 
pany of  Maryland,  a  corporation  organised 
and  existing  mier  and  by  virtue  of  the 
UwB  of  the  state  of  Maryland.  United  States 
at  America,  as  surety,  are  h^d  firmly  bound 
nnto  the         of  Salem.  In  the  county  of 
Marion,  State  of  Or^^,  In  the  sum  of  five 
thoosand  doUara  ^000)  lawful  money  of  the 
United  States,  for  the  payment  of  which 
tarn  vta  and  truly  to  be  made  we  bind  our- 
selves, our  heira,  execntora,  and  admlnls- 
tratOTB,  Jointly  and  severally,  firmly  by 
these  inesMits.   Sealed  with  our  seals  and 
dated  this  19th  day  of  May,  A.  D.  1900. 
Tbe  ccmditlon  of  the  above  obligation  Is 
mob  that  whereas,  the  above  bounden, 
FranUhi  R.  Anson,  has  entered  into  a  cvr- 
taln  ecmtmct  or  agreement  with  the  said 
of  Sal«n,  through  and  by  means  of  a 
passage  by  the  common  council  and  ap- 
proved by  the  mayor  of  the  said  city  of 
Salem,  of  a  c«*taln  ordinance,  known  as 
'Ordinance  No.  SIS'  of  said  city  of  Salem; 
and  the  acceptance  of  the  provisions  of  tbe 
aald  ordinance  on  his  part,  whereby  the 
aald  Franklin  R.  Anscui  undertakes  and 
agrees  to  Install  within  the  said  city  of 
Salem,  Orc^n,  an  electric  light  plant  hav- 


ing a  maximum  capacity  of  at  least  one- 
hundred  horse  power,  on  or  before  tbe  lat 
day  of  April,  A.  D.  1901,  and  that  the  said 
plant  shall  be  in  actual  operation  on  said 
date:  Now,  therefore.  If  tbe  said  Franklin 
R.  Anson,  or  bis  successors  and  assigns, 
shall  well  and  faithfully,  duly,  and  fully 
perform,  complete,  and  discharge  said  con- 
tract, upon  his  or  their  part,  to  the  extent 
of  Installing  within  the  said  city  of  Salem 
an  electric  plant  having  a  maximum  ca- 
pacity of  at  least  one-hundred  horse  power, 
and  shall  have  the  same  in  actual  operation 
and  in  condition  to  furnish  electric  lights  or 
currents  to  customers,  along  the  route  of  its 
Uses,  upon  the  let  day  of  April.  A.  D.  1901. 
then  (this)  obligation  shall  be  nnil  and  void 
and  of  no  ^ect;  otherwise  to  remain  In  full 
force  and  virtue."  Anson  failed  to  con- 
struct the  plant,  or  any  part  thereof,  as  re- 
quired by  the  ordinance,  and,  in  May,  1901, 
the  city  b^an  this  action  against  him  and 
his  surety  to  recover  the  sum  of  $.5,000,  the 
amount  specified  in  the  bond.  The  com- 
plaint sets  out  the  ordinance  and  bond  in 
full,  but  does  not  allege  that  the  city  was 
damaged  in  any  way  by  reason  of  Ajisou'b 
default.  The  court  below  sustained  a  de- 
murrer to  the  complaint,  and,  the  plaintiff 
not  pleading  further,  entered  Judgment 
against  It,  from  which  It  appeals. 

W.  H.  Holmes,  for  appellant  6.  Q.  Blng- 
ham,  for  respondents. 

BE3AS,  C.  J.  (after  statbig  the  facts).  The 
first  question  is  as  to  the  right  of  the  city 
to  take  and  receive  the  bond  upon  which  this 
action  was  brought  The  charter  of  Salem 
declares  that  the  common  council  shall  have 
exduslve  power  to  "contract  for  water  and 
lights  for  city  purposes,  or  to  lease,  purchase, 
or  construct  a  plant  or  plants  for  water  or 
lights,  or  both,  for  city  purposes  in  or  out- 
side the  city  limits;  provided,  that  the  coun- 
dl  upon  making  a  careful  and  accurate  esti- 
mate of  building  or  purchasing  and  running 
such  plant  or  plants,  finds  that  the  same 
may  be  constructed  or  purchased  and  run  at 
a  much  less  expense  to  the  city  than  can  be 
contracted  for  with  private  parties.  The  ex- 
pense Cor  building  or  purchasing  such  plant 
or  plants  cannot  be  entered  into  except  by 
two-thirds  vote  of  all  the  legal  voters  voting 
at  any  general  election,  or  at  a  special  elec- 
tion called  by  the  council  for  such  pun)08e. 
by  a  two-thirds  vote  to  Incur  such  expense, 
the  council  may  enter  Into  a  contract;  pro- 
vided, that  the  council  may  grant  and  allow 
the  use  of  streets  and  alleys  of  the  dty  to 
any  person,  company  or  corporation  who 
may  desire  to  establish  works  for  supplying 
the  city  and  Inhabitants  thereof  with  such 
water  or  light  upon  such  terms  and  condi- 
tions as  tbe  council  may  prescribe"  (Sess. 
Laws  1899.  p.  024,  i  G,  subd.  6);  and  "to  al- 
low and  regulate  the  erection  and  mainte- 
nance of  poles  or  poles  and  wires  for  tele- 
graph,  •  •  •  electric  light  or  other  pur- 
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poses,  •  *  •  upon  or  over  the  streets,  al- 
leys or  public  grounds  of  the  city;  to  permit 
and  regulate  the  use  of  the  streets,  alleys 
and  public  grounds  of  the  city  for  laying 
down  and  repairing  gas  and  water  mains, 
Cor  building  and  repairing  sewers,  and  the 
erection  of  gas  or  other  .lights;  to  preserve 
the  streets,  alleys,  side  and  cross-walks, 
bridges  and  public  grounds  from  Injury,  and 
prevent  the  unlawful  use  of  the  same,  and  to 
regulate  their  use"  (Id.,  p.  927,  S  6,  subd.  26). 
The  legislature  has  thus  delegated  to  the  city 
the  power  of  regulating  and  controlling  the 
use  of  the  streets  by  .light  and  water  com- 
panies, and  vested  it  with  exclusive  author- 
ity to  grant  to  such  companies  the  prlvUclge 
of  so  using  them,  upon  such  terms  and  con- 
ditions as  the  council  may  prescribe.  The 
paramount  authority  ov^  streets  and  high- 
ways Is  vested  In  the  legislature  as  the  rep- 
resentative of  the  entire  people.  It  may, 
however,  delegate  to  municipal  corporations 
Bucb  a  measure  of  Its  power  as  It  may  deem 
expedient,  and  the  local  authorities,  by  virtue 
'of  such  delegation,  can  enact  ordinances  and 
local  laws,  which  have,  within  their  jurisdic- 
tion, the  force  of  the  general  statutes  of  the 
state.  Tied.  Mon.  Corp.  8  289.  The  granting 
of  authority  to  public  service  companies  to 
use  the  streets  and  highways  Is  a  legislative 
act,  entirely  beyond  the  control  of  the  Judi- 
cial power,  so  long  as  It  Is  within  proper 
constitutional  limitations.  It  may  be  exer^ 
clsed  directly  by  the  legislature,  or  be  dele- 
gated by  that  body  to  a  municipal  corpora- 
tion; and,,  when  so  delegated,  the  municipali- 
ty has,  within  the  authority  granted,  the 
same  rights  and  powers  that  the  legislature 
Itself  possesses.  To  that  extent  it  Is  endow- 
ed with  legislative  sovereignty,  the  exercise 
of  which  has  no  limit,  so  long  as  It  Is  with- 
in the  objects  and  trusts  for  which  the  power 
was  conferred.  It  is  admitted  that  the  legis- 
lature may,  by  virtue  of  Its  paramount  au- 
thority, require  bonds  or  undertakings  of  the 
grantees  of  such  privileges,  conditioned  that 
th^  will  construct  their  works  within  a 
specified  time,  or  that  they  will  otherwise 
comply  with  the  torms  of  th^  grant,  and 
a  municipal  corporation  to  which  the  exclu- 
sive power  over  the  subject  has  been  delegat- 
ed may  exercise  the  same  right  There  Is  no 
express  provision  In  the  charter  ot  Salem 
anthortzing  the  council,  upon  granting  the 
privilege  to  use  the  streets,  to  require  that 
the  work  shall  be  done  within  a  specified 
time;  nor  is  it  necessair.  It  is  given  the 
«cluBlTe  power  to  make  the  grant  "upon 
sacb  terms  and  conditions"  as  It  may  pre- 
scribe,  which  necessarily  autbmlKes  It  to  Im- 
pose such  reasonable  ccmdltlona  precedent  or 
subsequent  to  the  granting  or  exercise  of  the 
franchise  as  may  be  deemed  necessary  or 
proper,  including  a  requirement  that  the 
grantee  shall  give  a  bond,  conditioned  as  the 
one  In  suit  Olty  of  Indlanola  t.  Gulf,  W. 
T.  &  P.  Ry.,  50  Tex.  094.  In  City  of  Aber- 
deen T.  Himey.  8  Wash.  251,  35  Fac.  1097,  the 
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power  of  the  municipality  was  limited  by  the 
terms  of  its  charter,  and  the  court  held  that, 
by  reason  of  such  limitation.  It  did  not  have 
the  authority  to  exact  a  bond  from  the  gran- 
tee of  a  franchise  tor  a  street  railway. 
Hence  that  case  Is  not  authority  here.  We 
are  of.  the  opinion,  therefore,  that  the  bond 
in  suit  was  valid,  and  within  the  power  of 
the  city  to  require  and  accept 

The  remaining  question  Is  as  to  wbetber 
the  sum  specified  in  the  bond  Is  to  be  regard- 
ed as  a  penalty,  or  as  liquidated  damages. 
It  is  often  difficult  to  determine  whether  a 
sum  stipulated  in  a  contract  to  be  paid  on 
breach  thereof  shall  be  considered  as  Uquidat* 
ed  damages  or  as  a  penalty,  and  there  is  a 
wide  divergence  of  opInltHi  In  the  adjudged 
cases  on  the  subject  The  object  Is,  ot 
course,  to  ascertain  the  Intention  of  the  par- 
ties, as  nearly  as  posdble,  and  to  enforce  the 
contract  according  to  tlielr  agre«nent  In 
doing  this,  the  courts  are  not  governed  alto- 
gether by  the  language  of  the  contract  oi 
by  the  term  employed  to  designate  the  sum 
to  l>e  paid.  "If  It  Is  liquidated  damages,  the;^ 
will  enforce  It  though  erroneously  called  a 
•penalty,'  and,  on  the  other  hand.  If  it  Is  In 
the  nature  of  a  penalty,  they  will  not  allow 
It  to  be  enforced,  although  the  parties  have 
expressly  stated  that  It  Is  to  be  paid  as 
'liquidated  damages,'  and  not  as  a  ■penalty.* 
Clark.  Cent  See,  also,  53  Cent  I,aw  J. 

1S3;19  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  400; 
Kemp  V.  Ice  Co.,  09  N.  Y.  45;  FcAes  v.  Mc- 
Keegan,  4  Iowa,  1,  66  Am,  Dec.  107.  For  the 
construction  of  such  contracts,  as  between 
private  parties,  certain  arbitrary  rules  bare 
been  laid  down,  which,  although  not  neces- 
sarily controlling  In  all  (fases,  are  r^arded  as 
affording  a  general  guide  by  which  controver- 
sies TdatW  thereto  may  be  determined. 
Among  these  are:  (l)^Wh^e  the  contract  is 
conditioned  for  the  performance  of  some  col- 
lateral agreement  the  sum  moitloned  there- 
in will  be  presumed  to  be  a  pwall^,  and  It 
la  Incumbent  upon  the  party  desiring  to  re- 
cover the  sum  named  as  liquidated  damages 
to  show  that  It  was  so  intended  by  the  con- 
tracting parties.  O'Keefe  v.  Dyer,  20  Mimt. 
477,  52  Pae.  196;  Davis  v.  GMlett,  52  N.  H. 
126;  Dill  V.  Lawrence,  109  Ind.  504,  10  N. 
E.  573.  And  (2)  when  the  actual  damages  In 
case  of  a  breach  of  the  contract  must  neces- 
sarily be  speculative,  uncertain,  and  incapa- 
ble ot  definite  ascertainment,  the  stipulated 
sum  will  be  regarded  as  liquidated  damages, 
and  may  be  recovered  as  such  without  proof 
of  actual  damages,  unless  the  language  of 
the  contract  shows,  or  the  drcumstances  un- 
der which  it  was  made  indicate,  a  contrary 
intfflitlon  of  the  parties,  or  It  so  manifestly 
exceeds  the  actual  Injury  suffered  as  to  be 
unconscionable.  19  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  402;  aark,  Cont  600;  1  Suth.  Dam. 
(2d  Ed.)  §  2S3;  Com.  v.  Glnn  (Ky.)  63  S. 
W.  467;  Malone  v.  City  of  Phlladriphla,  147 
Pa,  41C.  23  AU.  028;  Emery  v.  Boyle  (Pa.> 
49Att.779;  Taylor  T.  Newspaper  Co.  (MlnnO  80 
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N.W.T60.  Wli^thedamasw  are  uncertain 
ind  specnlatlTe.  tbe  presumption  ordinarily  Is 
that  tbe  parties  have  taken  that  Into  consider- 
Rtlon  In  making  the' contract^  and  hare  agreed 
Qpon  a  definite  sum  to  be  paid  In  case  of  a 
breacb,  In  order  to-  put  tlie  question  beyond 
Aspate  and  controrersy  and  to  avoid  the  dlf- 
flculty  of  proTlng  actual  damages.  It  would 
se&Q.  therefore,  that,  even,  it  the  present 
case  Is  to  be  controllol  entirely  by  the  rules 
applicable  to  controTwsles  betwem  private 
parties,  there  Is  reason  for  heading  that  the 
amount  stipulated  in  the  bond  should  be  re- 
garded as  liquidated  damages,  and  not  as  a 
penalty.  The  damages,  If  any,  to  the  city 
from  Anson's  faflnre  to  build  his  plant  vlth- 
ia  (be  spedfled  time,  were  neceraarlly  specu- 
latlTe  and  uncertain,  If  not  absolutely  Incapa- 
ble of  proof.  Indeed.  It  Is  quite  doubtful 
whether  the  city  conld  have  been  damaged 
Id  any  way  by  such  failure.  It  could  gain 
Dotiiliv  In  Its  political  or  sovereign  capacity 
br  the  construction  of  the  ^nt,  and  could 
lose  nothing  by  Its  ntmconstmctlon.  The 
danu^  resulting  from  the  loss  of  the  prom- 
ised share  of  the.  gross  income  at  the  pro- 
posed  jdant  and  the  right  of  purchase  are  not 
covered  tiy  the  bond,  and,  moreover,  'are  so 
speculative/  uncertain,  and  depmdent  upon 
so  many  contingencies  that  th^  caii  scarce- 
If  be  regarded  as  a  subject  of  judicial  in- 
vestigation. But.  whatever  the  rule  might 
tie  as  between  private  Individuals,  this  action 
is  not  to  be  determined  wholly  by  the  prin- 
c4>les  applicable  to  contracts  of  that  kbid. 
The  sum  qiedfled  in  the  bond  is  somewhat 
In  the  nature  of  a  statutory  penalty  for  the 
DDQpetformance  of  a  duty  enjoined  by  law. 
The  ordinance  granting  to  Anson  the  right 
and  privilege  to  use  the  streets  and  high- 
ways of  the  city  in  the  construction  and 
maintenance  of  his  plant  had  the  force  and 
ect  of  a  statute  and  by  his  acceptance  of 
its  provisions  he  became  bound  to  comply 
with  its  terms  as  a  statut^  duty.  The 
bond  Id  question  was  given  as  security  for 
the  pwformance  of  such  duty,  and  the  sum 
Bpeclfied  therein  Is  in  the  nature  oi  a  pen- 
alty, to  be  imposed  as  a  punishment  for  dls- 
obejlng  or  disregarding  the  provisions  of  the 
ordinance.  Maryland  v.  Baltimore  &  O.  B. 
Co.,  3  How.  534.  U  L.  Bd.  714.  The  case 
«f  Clark  V.  Barnard,  106  V.  8.  430,  2  Sup. 
Ct  878,  27  U  Ild.  780,  is  very  similar  to  the 
one  in  band.  The  legislature  of  Bhode  Island 
passed  an  act  authorizing  the  Boston,  Hart- 
ford ft  Brie  Uailroad  Company  to  locate  and 
construct  a  railroad  through  the  state,  but 
tbe  act  was  not  to  go  into  effect  unless  the 
railroad  company  should,  within  90  days  from 
the  adjonmment  of  the  legislature,  deposit 
in  tbe  office  of  the  treasurer  Its  bond,  with 
niretles  satisfactory  to  the  goTeroor,  In  the 
snm  of  floo,000,  that  it  woold  complete  the 
Rwd  before  the  lat  day  of  January.  1872.. 
In  comidianee  with  this  statute,  the  railroad 
company  made,  executed,  and  filed  In  the  of- 
.  flee  of  tbe  treasurer  an  ordinary  penal  bond 


In  the  sum  stated,  conditioned  as  In  tiie  act 
miutred.  It  failed  to  build  the  road,  and,  in 
a  suit.to  enjoin  the  treasmrer  from  receiving 
or  coUecttng  the  sum  specified  in  the  bond, 
it  was  contended,  as  here,  that  the  obliga- 
tion required  by  the  statute  and  given  by  the 
company  was  an  ordinary  penal  Iwnd,  upon 
which  no  recovery  conld  be  had  except  for 
the  damages  the  state  actually  sustained 
from  the  breach  of  its  conditions,  and.  It  be*^ 
lug  admitted  that  no  damages  had  resulted, 
tbe  money  arising  from  the  payment  of  a 
c«rtiflcate  of  indebtedness  pledged  In  lieu 
of  sureties  on  the  bond  reverted  to  the  plain- 
tiff. This  position  was  sustained  by  the  trial 
court,  but  on  appeal  the  decree  was  reversed, 
and  It  was  held  that  the  state  was  entitled 
to  collect  the  fall  amount  of  the  bond,  not- 
withstanding It  was  admitted  that  it  had  not 
been  damaged  by  the  breach  thereof.  The 
judgment  is  based  upon  two  principal  con- 
siderations: (1)  That  It  was  not,  and  could 
not  have  been,  intended  by  the  parties  that 
the  btmd  was  a  mere  indemnifying  bond;  and 
(2)  that  the  sum  mentioned  therein  was  im- 
posed by  the  stete  as  a  statutoir  penalQr  fw 
the  nonperformance  of  a  statutory  duty. 
After  pointing  out  that  no  damage  could  pos- 
sibly have  arisen  to  the  state  In  Its  sovoelgn 
or  political  capacity  by  the  failure  ot  the 
railroad  company  to  consti-uct  Its  road  as 
provided  In  the  statute,  Mr.  Justice  Mat- 
thews, spMklng  for  the  court,  said:  "The 
question  of  damages  and  compensation  was 
not,  because  It  could  not  have  been,  In  con- 
templation of  the  parties.  There  was  no 
room  for  supposing  that  there  could  be  any. 
To'  assume  that  the  statute  required  this 
bond  and  security  In  this  sense,  in  full  view 
c£  the  legal  conclusion  which  It  Is  said  neces- 
sarily flows  from  Its  form,  and  that  In  the 
event  contemplated,  of  the  failure  to  build 
the  road,  all  that  remained  to  be  done  was 
that  the  state  should  hand  back  canceled  the 
obligation  and  security  It  had  been  at  such 
pains  to  exact.  Is  to  put  upon  the  transac- 
tion an  Interpretation  altogether  Inadmissi- 
ble. It  would  have  been,  upon  such  an  as- 
sumptl(^,  a  vain  and  senseless  thing,  and, 
however  private  persfuis  may  be  sometimes 
supposed  to  act  Improvldently,  we  are  not  to 
put  such  constructions,'  when  It  la  legaUy 
possible  to  avoid  them,  upon  tbe  deliberate 
and  solemn  acts  and  transactions  of  a  sover- 
eign power,  acting  through  the  forms  of  leg- 

'  Islatitm.  The  conclusion,  in  our  (pinion,  can- 
not be  resisted  that  the  Intuition  of  the  par- 
ties In  the  transaction  in  question  was  that. 
If  the  railroad  should  not  be  built  within  the 
time  limited,  tiie  corporation  should  pay  to 
the  state,  absolute  and  for  Its  own  use,  the 
sum  .named  in  the  .bond  and  secured  by  the 
deposited  certificate  of  indebtedness.  The 
supposition  Is  not  open  that  the  t>enalt7  was 
prescribed  merely  In  terrorem,  to  secure 
punctoality  in  performance,  with  the  Reserv- 
ed Intention  of  permitting  subsequent  per- 

,  formance  to  condone  the  .default,  for  a  dis- 
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tinct  section  of  the  statute  •  •  •  declares 
that,  In  case  ot  failure  to  complete  the  road 
vttliln  the  time  limited,  the  act  Itself  .should 
be  void  and  of  no  effect"  In  Nllsoo  t.  Tovm 
of  Jonesboro,  57  Ark.  IGS,  20  S.  W.  1093.  the 
city  granted  to,  Nllson  the  right  to  construct 
a  street  railway  over  and  through  the  streets 
of  the  city,  and  took  from  blm  a  bond,  in  the 
sum  of  $500,  conditioned  for  the  faithful 
performance  by  him  of  the  proTlsIons  of  the 
ordlaanca  In  an  action  to  recover  on  the 
bond  because  of  his  failure  to  construct  the 
railway  within  the  time  spcclfled,  the  single 
question  presented  was  wbether  the  sum 
mentioned  In  the  bond  should  be  treated  as  a 
penalty  or  as  liquidated  damages,  and,  after 
a  careful  ezamluatlou  of  the  authorities,  it 
was  held  that  plaintiff  was  entitled  to  re- 
cover the  amount  specified,  vrlthout  proof  of 
actual  damages,  and  notwithstanding  It  ap- 
peared that  the  damages  were  In  fact  capa- 
ble of  assessment  In  City  of  Indlanola  t. 
Gulf,  W.  T.  &  P.  Ry.,  56  Tex.  604,  the  city 
of  Indlanola  granted  a  railway  company  the 
right  to  construct  its  road  through  one  of  the 
streets  of  the  city,  on  the  condition  that  It 
should  ext^d  It  to  a  point  63  miles  distant 
within  a  certain  definite  time,  and  exacted  a 
bond  In  the  sum  of  $50,000,  conditioned  for 
the  faithful  performance  of  the  grant  on  Its 
part  The  company  failed  to  construct  the 
road,  and  In  a  suit  on  the  bond  It  was  held 
that  the  sum  stated  therein  was  stipulated 
damages,  and  that  the  city  could  recover  the 
full  amount  thereof  without  proof  of  actual 
damages.  It  is  true  that  In  that  case,  as  al- 
so In  Nllson  T.  Town  of  Jonesboro,  supra,  the 
term  "liquidated  damages"  was  used  In  the 
contract  But  the  decisions  did  not  turn  nj^ 
on  that  fact  but  were  principally  controlled 
by  the  consideration  that  do  accurate  compu- 
tation of  the  real  damages  could  be  made. 

Within  the  doctrine  ot  these  cases,  and 
they  seem  to  be  sound,  the  demurrer  to  the 
complaint  should  have  been  overruled.  The 
Judgment  of  the  court  below  must  therefore 
be  reversed,  and  the  cause  remanded  for  such 
farther  proceedings  as  may  be  proper,  not 
Incuutistent  vltb  this  opinion. 


(40  Or.  623) 

UNITED  STATES  INVESTMENT  COEP. 
et  aL  V.  PORTLAND  QOSPITAL  et  aL 
(Supreme  Court  of  Oregon.  Jan.  13.  1902.) 

UORTOAG  B-HOSPITAL-RGCEIVKR— OPERA- 
TION—DEBTS— PRIORITY. 

1.  Where,  after  the  execution  and  recording 
ot  Diortgages  on  the  property  of  a  hospital  cor- 
poration, a  recover  ot  the  hospital  Is  appointed 
ex  purte  by  aa  order  which  does  not  provide 
that  he  may  contract  debts  which  shaA  be  a 
lien  ou  the  property,  debts  contracted  by  htm 
In  the  operation  ot  the  hospital  do  not  consti- 
tute a  lieo  tuperior  to  the  mortgagee. 

2.  In  appointing  a  receiver  of' a  corporation 
not  ot  a  quasi  public  character  the  court  has 
not  power,  without  the  consent  ot  the  owners 
ot  prior  liens,  to  aatborize  the  receiver  to  con- 
tract debts  in  operating  the  buBlness  which  shall 
have  priotfty  of  Uen  over  such  piior  lieos. 


REPOBTBB.  iOK 

8.  Where  a  receiver  of  a  hospital,  who  wa« 
appointed  In  proceecUoga  to  which  prior  mort- 
gagees were  not  parties,  and  without  their  con- 
Bent,  continues  to  ope«ate  the  hospital  with 
their  knowledge,  tb^  failure  to  object  thereto 
does  not  estop  them  from  Insisting  on  the  pri- 
ority of  their  liens  over  d^bts  created  by  andb 
receiver. 

4.  Where  a  recover  ot  a  hospital  appropriated 
part  ot  the  curr«it  income  to  pay  a  portion  of 
prior  mortgages  thereon,  and  also  spent  there- 
from Boniething  In  improving  the  property,  mach 
payments  do  not  give  the  contract  creditors  of 
the  receiver  the  right  to  daitn  a  lien  on  the 
property  superior  to  such  mortgages,  in  an  ac- 
tion to  foreclose  them. 

Appeal  from  circuit  court  Multncnnah  coun- 
ty; John  B.  Cl^nd,  Judge. 

Action  by  the  United  States  Invefltment 
Corpora  11  on  and  another  against  the  Pcnl- 
land  Hospital  and  others.  From  a  Judgment 
In  favor  of  platntllb.  defendants  appeaL 

Tbls  ta  a  nit  to  toredoae  a  mortsase 
executed  In  Febmary,  1883,  bgr  B.  H.  Hft- 
blghorst,  as  trustee  for  the  Portland  Hos- 
pital, and  the  Portland  Hospital  Qoarantee 
Company,  to  the  United  States  InTeatment 
Corporation,  and  a  certain  deed.  Intended 
as  a  mortgage,  aecuted  In  Uarch.  1808, 
by  the  same  parties,  to  the  Northwest  Loan 
ft  TVust  Company,  and  by  thrf  latter  as- 
signed to  the  plaintiff  Blyth  In  trust  Ccmt 
his  coplalntiff.  The  mortgage  and  deed  of 
tniBt  were  glren  to  secure  the  payment  of 
Tsrions  notes,  aggr^tlng  some  $&0,000 
and  interest  After  they  had  been  record- 
ed, and  on  Norember  27,  18M,  a  recelm 
of  the  iwopertT  of  tbe  Portland  Hospital  was 
appointed  ex  parte,  and  before  service  of  pro- 
cess In  a  suit  brought  against  the  hospital 
and  the  plaintiffs  herein  by  J.  D.  Lee  and  OOt- 
ers  as  frustees,  ostensibly  to  have  tbe  title 
declared  forfeited.  Tbe  receiver  was  antbor- 
Ized  to  manage  and  eondnet  ttie  hospital  aa 
it  bad  been  condocted  by  tbe  corporation  pri- 
or to  his  appointment  and  he  and  his  suc- 
cessors In  offl^  operated  it  mitll  about  ttie 
time  this  snit  was  b^^un.  In  January,  1809^ 
during  whldi  time  tbey  contracted  debto  and 
tatcnrred  liabilities  foe  labor  and  suppllea 
amounting  to  about  $10,000,  which  are  un- 
paid. Tbe  receiver,  who  was  made  a  party 
to  this  suit  answered,  setting  up  sucA  debts, 
and  asking  that  they  be  decreed  to  be  a  Uen 
upon  the  pmpeety  prior  In  right  to  plaintiff^ 
mortgage  and  deed  of  trust  which  the  court 
below  denied,  and  hence  tbls  appeal. 

W.  Y.  Masters  and  A.  Klng'WUson,  for  aiH 
pellanta,  Geo.  B,  Chamberlain,  for  respoud- 
enta. 

BEAN,  C.  J.  (after  stating  the  facts). 
There  are  several  rea3ou8  why  the  decree  of 
tbe  court  below  should  be  affirmed.  In  the 
first  place,  it  is  not  alleged,  nor  is  there  any 
proof,  that  the  court  appointing  the  receivers 
authorized  them  to  contract  debts  or  tncar 
liabilities  to  take  precedence  over  prior  vest* 
ed  Hens,  or  that  It  ever  made  any  order  that 
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the  debts  of  the  receiver  should  be  so  pre- 
ferred, either  before  or  after  they  were  in- 
curred. All  that  Is  coDtended  In  this  re- 
gard is  that  the  mere  fact  that  the  receivers 
were  authorized  to  operate  and  conduct  the 
hospital  ipso  facto  gave  preference  to  any 
debts  they  might  thus  contract  over  prior 
lieas  on  the  property.  But  this  position  finds 
DO  support  In.  the  auUu^tles.  The  ordinary 
duties  of  a  receiver  are  io  protect  and  pre- 
serve the  property  pending  the  litigation; 
and  all  expenses  Incurred  by  him  in  so  doing, 
as  well  as  a  reasonable  compensation  for  his 
services,  are  payable  out  of  the  Income  of  the 
properly,  If  any,  or.  If  not,  out  of  the  prop- 
erty Itself.  Beckwith  v.  Carroll,  56  Ala.  12. 
Bat  the  duty  to  preserve  the-  property  by  no 
means  Includes  the  right  to  create  debts  for 
other  purposes.  Before  a  receiver  can  Incur 
sncti  obligations,  he  must  be  authorized  by 
the  court';  and  even  then  the  debts  created 
by  him  will  not  be  preferred  to  prior  liens 
unless  such  [vef^'ence  is  given  In  the  order 
aDthDrtalng  him  to  Incur  the  obligation,  or  In 
an  order  approving  and  ratifying  the  debts, 
aod  decreeing  that  they  should  be  paramount 
Uens.  "The  Jurisdiction  of  the  court  to  ap- 
point receivers  of  property,"  says  the  su- 
preme court  of  New  York,  "has  for  Its  pri- 
mary object  the  care  and  custody  of  the  prop- 
erty  which  1b  the  subject  of  the  receivership 
pend'Jig  the  determination  of  the  questions 
lovolved  In  the  litigation,  and  to  enable  the 
court,  by  placing  the  property  under  the  con- 
trol of  its  officer,  to  preserve  It  to  answer  to 
the  final  decree  which  may  be  made  In  the 
action.  But  the  receiver  cannot  of  his  own 
motion  contract  debts  chargeable  upon  the 
fond  In  litigation.  The  court  must  authorize 
expendltnres  on  account  of  the  property  be- 
fore they  can  be  charged  thereon;  and  while 
It  may  and  does.  In  Its  discretion,  allow  ex- 
penses Incurred  by  a  receiver  strictly  for 
preservation  t6  be  charged  upon  the  fund, 
although  incurred  without  the  prior  sanction 
of  the  court,  It  is,  nevertheless,  the  order  qt 
the  court,  and  not  the  act  of  the  receiver, 
vhlch  creates  the  charge,  and  upon  which  its 
validity  depends."  Vilas  v.  Page,  106  N.  T. 
439,  13  N.  B.  743.  See.  also,  3  Cook,  Corp. 
(4th  Ed.)  H  876,  877;  Wesson  v.  Chapman, 
n  Hun,  144,  28  N.  T.  Supp.  431;  Cake  v. 
Mohun.  164  TT.  S.  311,  17  Sup.  Ct  100,  41  L. 
Ed.  447;  Lewis  v.  Steel  Co.,  183  Pa.  248,  38 
AtL  606.  So  we  conclude  that  for  this  reason 
alwie  the  receiver  Is  not  entitled  to  the  relief 
prayed  for  In  bis  answer. 

But  there  is  yet  another  reason  why  the 
decree  should  be  affirmed.  The  suit  In 
Tbich  the  receiver  was  appointed  was  not 
one  In  which  the  court  making  the  aj^int- 
mrat  had  authority  without  the  consent  of 
prior  Hen  creditors  to  decree  that  debts  con- 
tracted by  the  receiver  In  carrying  on  the 
buaiaesB  of  the  defendant  corporation  should 
talte  precedence  over  prior  contract  liens. 
Where  a  court  of  chancery  takes  possession 
of  a  raOroad  or  other  similar  property  of 


public  corporaticms,  and  opiates  the  same 
through  a  receiver,  debts  contracted  for  la- 
bor, supplies,  and  other  necessary  purposes, 
before  as  well  as  after  the  appointment  of 
the  receiver,  may  be  made  a  first  lien  upon 
the  Income,  and,  if  that  is  not  adequate,  up<Hi 
the  corpus  of  the  prc^erty.  But  this  Is  an 
extraordinary  power,  exercised  only  in  cases 
of  railroad  and  other  like  corporatitms  of  a 
quasi  public  character  charged  with  a  public 
duty,  and  for  reasons  peculiar  to  that  char- 
acter of  XfToperty.  McComack  v.  Railway 
Co.,  34  Or.  543,  50  Pac.  518,  1022;  Merrlam 
V.  Mining  Co.,  37  Or.  321,  56  Pac.  75,  58  Pac. 
37,  60  Pac.  997:  Green' V.  Ballroad  Co.,  54 
Am.  St  Rep.  379.  and  note  (s.  c.  24  S.  £.  814, 
33  L.  B.  A.  806).  But  under  none  of  the 
authorities  Is  a  court  authorized  to  thus  dis- 
place contract  liens  upon  the  property  of 
individuals  or  private  corporations.  "E^xten- 
slve  as  are  the  powers  of  a  court  of  equity," 
says  Judge  Gresham,  "tbey  do  not  authorize 
a  chancellor  to  thus  Impair  tbe  force  of  sol- 
enm  obligations  and  destroy  vested  rights. 
Instead  o(  displacing  mortgagee  and  other 
liens  upon  the  property  of  private  c(>rpora- 
tlons  and  natural  persons,  It  Is  the  duty  of 
courts  to  uphold  and  enforce  them  against 
aU  subsequent  incumbrances.  It  would  be 
dangerous  to  extend  tbe  power  which  has 
recently  been  exercised  over  railroad  mort- 
gages (sometime  with  unwarranted  free- 
dom) on  account  of  tta€^r  peculiar  nature  to 
all  mortgages."  Farmers'  Loan  &  Trust  Co. 
V.  Grape  Creek  Coal  Co.  (C.  C.)  50  Fed.  481, 
16  L.  B.  A.  603.  In  an  exceptionally  strong 
and  vigorous  opinion  by  Judge  Caldwell  in 
Hanua  v.  Trust  Co.,  16  C.  C.  A.  586,  70  Fed. 
2,  30  L.  E.  A.  201,  reversing  an  ord^  and 
decree  authorizing  a  receiver  of  an  irrigating 
company  appointed  on  the  apt^lcatlon  of  a 
Junior  mortgagee  to  borrow  money  and  Issue 
certificates  to  be  preferred  liens  on  the  prop- 
erty, for  the  purpose  of  maintaining,  protect- 
ing, and  preserving  It,  it  is  said:  "The  rights 
of  the  citizen,  lawfully  acquired  by  contract, 
are  under  the  protection  of  tbe  constitution 
of  the  United  States,  and,  like  the  absolute 
rights  of  the  citizen,  are  not  dependent  for 
their  existence  or  continuance  upon  the  dis- 
cretion of  any  court  whatevw.  Constitutional 
rights  and  obligations  are  no  mOTe  depend- 
ent upon  the  discretion  of  the  chancellor 
than  they  are  on  the  discretion  of  the  leg- 
islature. •  *  •  If  it  were  once  settled 
that  a  chancery  court,  through  a  receiver 
appointed  on  the  petition  of  a  Junior  mort- 
gagee, could  carry  on  the  business  of  such 
insolvent  corpraitttions  at  the  risk  and  ex- 
pense of  those  holding  the  first  or  ^lor  liens 
on  the  property  of  the  corporation,  such  liens 
would  have  little  or  no  value.  It  Is  no  part 
of  the  duty  of  a.  court  of  equity  to  conduct 
the  business  of  insolvent  private  corpora- 
tions, any  more  than  It  Is  to  carry  on  the 
business  of  Insolvent  natural  persons.  If  it 
may  take  under  its  control  the  property  of 
an  Insolvent  private  corpwatlou*  and  au* 
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tiiorize  a  receiver  to  carry  on  Its  business, 
» id  make  the  debts  incurred  by  the  receiver 
111  BO  dolus  paramount  Hens  on  all  the  pro^ 
erty  of  the  corporation,  and  enjoin  Its  cred- 
itors In  the  meantime  from  collecting  their 
debts,  It  to  not  iwrceived  why  It  may  not 
proceed  In  the  same  way  with  the  estate  of 
an  Insolvent  natural  person."  See,  also. 
Farmers*  Loan  &  Trust  Co.  v.  Grape  Creek 
Coal  Co.,  16  L.  R.  A.  603,  and  note  (s.  c.  50 
Fed.  481);  Vilas  v.  Page,  supra;  Seventh 
Nat.  Bank  v.  Shenandoah  Iron  Co.  (C.  C.)  35 
li-ed.  486;  Fidelity  Ins.  &  Safe  Deposit  Co. 
V.  Shenandoah  Iron. Co.  (C.  C.)  42  Fed.  372; 
Fidelity  Ins.,  Trust  &  Safe  Deposit  Co.  v. 
Roanoke  Iron  Co,  (C.  O.)  88  Fed.  628;  Snlve- 
ly  V.  Coal  Co.  (C.  O.)  69  Fed.  204;  Doe  t. 
Transportation  Co.  (C.  O.)  78  Fed.  62;  Hooper 
V.  Trust  Co.,  81  Md.  559,  32  AU.  505,  29  L. 
R.  A.  202.  Hembree  v.  Dawson,  18  Or.  474, 
23  Pac.  264,  Is  In  no  wise  In  conflict  with 
this  doctrine.  That  was  a  suit  brought  by 
attaching  creditors  to  set  aside  an  alleged 
fraudulent  mortgage  upon  a  stock  of  goods, 
wares,  and  merchandise.  A  receiver  was 
appointed  pending  the  litigation,  with  au- 
thority to  manage  and  sell  the  property. 
Upon  the  settlement  of  his  accounts,  after 
he  had  disposed  of  all  the  property,  and  upon 
an  application  for  a  distribution  of  the  pro- 
ceeds, the  court  allowed  him  his  commis- 
sion and  expenses  out  of  the  fund,  and  this 
order  was  affirmed  on  appeal.  But  there 
was  no  attempt  in  that  case  to  give  debts 
and  liabilities  Incurred  by  the  receiver  pref- 
erence over  a  lien  not  foreclosed  Id  the  suit. 

It  is  alleged  In  the  answer,  and  insisted 
upon  here,  that  the  debts  and  liabilities  were 
contracted  by  the  receiver  with  the  knowl- 
edge, and  without  the  objection,  of  tbeplaln- 
tlfta  It  Is  doubtful  whether  this  allegation 
Is  supported  by  the  testimony.  But,  even  If 
It  Is,  it  does  not  estop  the  plaintiffs  from 
denying  that  such  debts  shall  take  prece- 
dence over  their  mortgage  Hen.  The  re- 
ceiver was  not  appointed  at  their  request, 
nor  upon  their  application,  nor  was  there 
anything  in  the  receivership  proceedings  to 
Indicate  to  them  that  It  was  the  intention 
to  charge  the  mortgaged  property  with  a  pre- 
ferred Hen  for  debts  contracted  by  the  re- 
ceiver. Where  a  mortgagee  procures  the  ap- 
jwlntment  of  a  receiver  with  power  and  au- 
thority to  operate  and  conduct  the  business 
of  the  mortgagor,  he  cannot  object  to  the 
payment  of  the  expenses  Incurred  for  such 
purposes  in  preference  to  his  Hen.  Heisen 
V.  BInz.  147  Ind.  284.  45  N.  E.  104.  But 
where  the  appointment  is  not  made  upon  his 
application  he  has  a  right  to  Insist  tbnt  the 
debts  ctmtracted  by  the  receiver  shall  not 
take  precedence  over  his  lien,  although  he 
may  be  a  party  to  the  suit.  In  which  the  re- 
ceiver was  appointed.  Metropolitan  Trust 
Co.  V.  Tonawanda  Valley  &  G.  R.  Co.,  103  N. 
Y.  245,  8  N.  E.  488. 

During  the  rei-eivershlp  some  $1,800  or  J2,- 
000  was  paid  to  the  plaintiffs  on  their  mort- 


gage, and  perhaps  fSOO  or  $600  spent  in  im- 
proving the  mortgaged  property,  and  it  la 
contended  that  the  creditors  of  the  receiver 
are  entitled  to  a  lien  upon  the  propeny  for 
the  amount  of  such  payments  and  expendi- 
tures. Whether  these  were  made  from  the 
earnings  of  the  hospital  or  from  donations  by 
IH-lvate  persons  is  difficult  to  determine.  But, 
however  that  may  be,  no  Hen  can  be  en- 
forced thwefor  in  this  suit  If  It  appears 
In  the  progress  of  certain  kind  of  receiver- 
i^lps  that  interest  has  been  paid,  or  perma- 
nent and  lasting  Improvements  made  on  the 
mort^iaged  property,  or  other  expenditures 
had  beneQclal  to  the  mwtgage  Hen  creditors 
out  of  the  earnings  that  ought  to  have  been 
appHed  In  payment  of  debts  for  labor  and 
supplies.  It  is  within  the  power  of  the  court 
having  chaise  of  the  receivership  to  use  tt-e 
Income,  and  sometimes  the  proceeds,  of  the 
mortgaged  property  to  discharge  obligations 
which,  but  for  the  diversion  of  the  fund, 
would  have  been  paid  in  the  ordinary  course 
of  business.  Smith,  Rec.  575.  But  we  know 
of  no  rule  by  which  the  demands  of  mere 
contract  creditors,  although  for  debts  Incur- 
red by  a  receiver,  can,  on  account  of  an  In- 
equitable or  unjust  application  by  him  of  the 
Income  from  the  property  under  his  charge, 
be  set  up  as  preferred  claims  In  a  suit-  to 
foreclose  a  prior  mortgage. 

The  decree  of  the  court  below  will  be  af- 
firmed. 


(M  Or.  4M> 

HtJTENIC  T.  HAMAKAR  et  al. 

{Supreme  Court  of  Oregon.   Jan.  6,  1002.) 

ADMINISTRATOR  —  REMOVAL  —  EPFECT  —  IN- 
SOLVENT ESTATE— PAYMENT  OF  CLAIUS— 
ACCOUNTINO  —  COUNTY  COURT  —  JURISDIC- 
TION —  PRESUMPTIONS  —  ACTION  ON  BOND- 
COMPLAINT  —  SUFFICIENCY  —  INTEREST  — 
DEMURRER— ANSWERING  OVER— EFFECT. 

1.  The  county  court  being  a  court  of  general 
and  superior  jurisdiction  as  to  probate  matters, 

and  the  existence  of  facts  necessary  to  conter 
juriadiction  on  it  being  presumed,  it  is  not  with- 
in Hill's  Add.  Laws  S  86,  providing  t^at  a 
judgment  of  a  court  of  special  JurlBdictkm  may 
be  pleaded  as  having  been  duly  made,  and  an 
order  of  such  court  need  not  be  ao  pleaded. 

2.  A  complaint  on  aa  administrator's  bond 
averring  a  hearing  before  the  couuty  court  in 
"a  suit  for  an  accounting"  brought  against  the 
defendant,  and  a  decree  therein  finding  that  he 
had  a  certain  sum  in  his  possession,  belongioK 
to  the  estate,  it  Is  not  demurrable  on  the  ground 
that  the  countj-  court  cannot  entertain  a  suit 
for  an  accounting;  the  accounting  allejred  not 
being  an  equitable  accounting,  but  the  aocouDt- 
ing  required  by  statute  of  an  administrator. 

3.  A  complaint  ou  an  administrator's  bond 
which  avers  that  in  a  suit  for  an  accounting  the 
county  court  found  that  he  had  in  his  possession 
a  Bpecified  sum  of  money  belonging  to  the  es- 
tate, which  sum  he  refuses  to  turn  over  to  the 
administrator  de  bouis  non,  in  violation  of  said 
order,  does  not  declare  on  the  Judgment  of  the 
county  court,  but  ou  a  breach  of  the  conditions 
of  tlie  bond. 

4.  A  complaint  on  an  administrator's  bond 
which  avers  that  the  county  court  found  that 
be  had  in  his  possession  a  specified  sum  1>eIonc- 
ing  to  the  estate,  which  sum  he  refuses  to  turn 
over  to  the  administrator  de  bonis  non.  '"in  vio- 
lation of  the  order  of  the  said  county  court* 
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"soffirfentlT  aven  a  breach  of  the  bond  by  a 
refusal  to  comply  with  an  order  of  the  count; 
poort:  it  beinK  inferable  therefrom  that  an  or- 
der to  torn  over  the  mone;  was  made. 

5.  A  complaint  in  an  action  ,on  an  admlniS' 
*rator*8  bond  commenced  May,  1809,  which 
ETera  that  defendant  was  removed  as  adminis- 
trator in  July,  1806,  and  that  at  the  hearing  in 
the  county  court  in  September,  1806,  it  was 
found  that  be  bad  a  specified  sum  in  his  posses* 
sion,  belonging  to  the  estate,  no  part  of  which 
baa  been  paid  to  his  successor,  sufficiently  avers 
defendant's  possessiOD  of  the  fund  at  the  com- 
niencement  of  tbe  action;  he  having  secured 
the  money  by  virtue  of  his  trust. 

6.  A  complaint  on  an  administrator's  bond 
flverring  that  an  order  of  the  connty  court  re- 
moving  the  defendant  required  him  on  demand 
to  torn  over  to  his  sacceesor  ail  proper^  or 
money  belonging  to  the  estate,  and  that  plaintiff 
duly  Qualified  as  bis  saccessor,  and  demanded 
said  funds,  bat  tbat  defendant  refuses  to  deliv- 
er the  same,  sufficiently  avers  a  breach  of  the 
conilition  of  tiie  bond,  which  provided  tbat  it 
Eboald  be  void  is  case  tbe  administrator  faith- 
fnlly  performed  his  trust;  otherwise  to  remain 
ID  fwce. 

7.  A  defendant  who  answers  over  after  a  de- 
inurr<>r  to  a  counterclaim  set  up  by  him  has 
been  sustained  waives  any  error  that  may  have 
been  committed  thereby. 

&  Ad  adminisbator  removed  by  tbe  county 
comt  is  thn-eby  devested  of  aU  power  to  pay 
any  claim  against  the  estate,  and  nia  act  in  ap- 
propriflting  funds  of  the  estate  to  tbe  satisfac- 
tion of  its  indebtedness  to  him  Is  a  nullity. 

8.  Id  an  action  on  an  administrator's  bond  to 
recover  money  which  the  county  court  had  or- 
dered Idm  to  pay  to  his  successor  in  office,  be 
cannot  set  np  in  defense  that  he  has  applied 
such  sum  in  satisfaction  of  certain  indebtedness 
<rf  the  estate  to  him,  where  it  appears  that  the 
estate  Is  insolvent,  since  he  would  not  be  enti- 
tled to  payment  In  foil  of  his  claim  In  that 
event. 

10.  In  a  Suit  on  an  administrator's  bond,  an 
objection  tbat  he  had  not  been  cited  tn  render 
an  account,  and  that  therefore  the  action  wan 
premature,  was  nntenabte,  where  it  appeared 
tfcat  he  died  an  answer  to  a  petition  for  an  ac- 
montinff  and  spared  in  person  at  the  hearing 
thereof  but  declined  further  to  attend  the  trial, 
wherenpon  the  court,  having  taken  testimony, 
foond  that  he  had  a  certain  som  in  bis  posses- 
non;  the  appearance  dispensing  with  the  neces- 
rity  for  a  citatiOD,  and,  the  administrator  having 
fleelined  to  take  any  part  in  tbe  examination 
of  his  accounts,  it  being  the  duty  of  the  court 
to  awertaln  their  condition  as  best  it  could. 

11.  In  a  suit  on  an  administrator's  bond  to  re- 
cover money  retained  by  him  in  violation  of  an 
order  of  the  connty  court  directing  him  to  turn 
the  same  over  to  his  successor,  defendnnt  hav- 
ioi;  appeared  and  answered,  the  fact  that  the 
complaint  did  not  contain  a  demand  for  interest 
did  not  preclude  the  court  from  awarding  in- 
terest thereon. 

App«il  from  circuit  court,  Klamath  coun- 
ty; H.  L.  Benson,  Judge. 

Action  by  John  F.  Miller,  as  administrator 
of  the  estate  of  W.  H.  Mills,  deceased, 
agahist  J.  W.  Hamakar,  a  former  admiuis- 
tiatcM*  of  said  estate,  and  ^is  sureties,  in 
which  Miller  died  pending  tbe  suit,  and  J. 
C.  Batenlc,  who  was  appointed  administrator 
de  bonis  noD  of  tbe  estate,  was  substituted 
as  plaintiff.  Judgment  for  plaintiff,  and  de* 
fendaiits  &ppeaL  Affirmed. 

This  to  an  action  npon  an  admlnlBtratw's 
bond.  Tbe  complaint  allege  In  effect,  that 
W.  H.  UlUa  died  about  January  22,  1880. 
IttTlng  an  estate  in  Klamatb  connty,  Or., 


upon  which  letters  of  admlnlsiratim  were 
Issued  October  15,  18M,  by  the  county  court 
of  said  county,  to  J.  W.  Hamakar,  who  on 
that  day  filed  his  bond  in  tbe  penal  sum  oT 
¥15,000,  with  his  codefendants  as  soreties, 
conditioned  that,  if  be  should  faithfully  per- 
form his  trust  as  such  admlnlatratw  accent- 
ing to  law,  then  said  obligation  to  be  Told. 
otherwise  to  remain  in  full  force,  wblcb 
bond  was  approTed  by  the  court;  tbat,  as 
sucb  administrator,  Hamakar  receiTed  tram 
the  sale  of  real  property  bdonglng  to  said 
estate  large  sums  of.  money;  tbat  said  court 
on  July  7,  1896,  removed  blm,  revoked  his 
letters,  and  ordered  him,  Txpm  a  d^nand  by 
his  successor,  to  turn  over  to  tbe  latter  all 
property  and  money  belonging  to  the  es-' 
tate;  that  letters  of  adminlstratltni  thereon 
were  issued  July  20.  1886,  by  said  court,  to 
John  F.  MUIer,  who  on  tbat  day  duly  quail- 
fled  and  became  the  administrator  de  bonis 
non  of  said  estate;  "that  on  the  22d  day 
of  September,  1896,  there  was  a  bearing 
before  the  said  county  court  bx  a  suit  for 
an  accounting  brought  by  Jobn  F.  Mlllra',  as 
administrator  of  tbe  estate  of  said  W.  H. 
Mills,  deceased,  against  said  J.  W.  Hamakar. 
former  administrator  of  said  eatate,  at  wblcb 
said  bearing  said  J.  W.  Hamakar  appeared 
personally;  and  up<»i  such  accounting  tbe 
said  county  court  found  that  said  J.  W. 
Hamakar  bad  In  bis  possession  tbe  sum  of 
$2,846.50  belonging  to  tbe  aald  estate  of 
W.  H.  Mills,  deceased,  which  sum  of  mou^ 
said  Hamakar  received  and  came  Into  pos- 
seorion  of  as  administrator  of  said  estate, 
and  wblcb  said  sum  of  n^oney,  or  any  por^ 
tion  thereof,  the  said  Hamakar  has  neg- 
lected and  refused,  and  still  ne^ects  and  k- 
fuses.  to  turn  over  to  said  John  F.  HUler, 
bis  BucccBBor  In  office,  lu  Tltdatioa  of  the  or- 
der of  the  said  county  court";  that  Miller, 
as  aucb  admlnlatratOT.  on  Septembo:  25. 1896, 
demanded  of  Hamakar  all  tbe  money  In  bla 
possessiMi  belonging  to  said  estate,  but  he 
refused  and  still  n^lects  to  pay  him  any 
part  tbnreof;  that  Jobn  Olelm,  one  of  Uie 
sureties  on  said  bond,  died  idMut  June  16. 
1896;  and  tbat  his  estate  yne  insolvent. 
The  prayer  <tf  tbe  complaint  Is  for  a  judg- 
ment against  tiie  defendants,  and  each  oC 
ttaem,  for  tbe  sum  of  ^,8^6JS&,  and  for  the 
costs  and  dlsbursnnents  ot  tbe  action.  A 
dMiurrer  to  tbe  cmn^alut  on  tbe  ground 
that  It  did  not  state  facts  sufficient  to  cim- 
stltute  a  cause  ot  action  having  bem' over- 
ruled, an  answer  was  filed,  a  part  of  wblcb 
was  stricken  out  on  motion,  and  a  demurrer 
to  another  part  tboeof  sustained,  whereup- 
on an  amended  answer  was  filed,  denying 
tbe  material' all^tlMks  of  tbe  c(nnplalnt,  and 
avoTlng,  In  substance,  that  Hamakar,  as 
said  administrator,  bad  made  no-  final  oi 
any  setHemoit  of  Us  accounts,  except  tbe 
semiannual  statement  thereof  filed  April  7, 
1896,  aud  acted  upon  by  tbe  court  Septem- 
ber 22d  of  that  year;  tbat  the  order  set  out 
lu  tbe  comi^atnt  was  nothing  more  tbai> 
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an  approval  of  said  account,  and  detennlned 
no  matters  arising,  thereafter,  and  that 
Hamakar's  subsequent  acts  as  such  adminis- 
trator remained  unadjudlcated,  and  his  ac- 
countB  unsettled;  that  at  the  time  Miller  waa 
appointed  administrator  of  said  estate  there 
remained  no  property  or  assets  to  adminis- 
ter upon;  and  that  at  said  time  all  the  prop- 
erty remaining  of  said  estate  had  been  sold 
by  Hamakar  as  administrator,  the  purchase 
price  thereof  received,  and  paid  out  as  there- 
inafter alleged.  "And,  for  a  second  further 
answer  and  defense  herein,  the  defendants 
allege  that  on  the  14th  day  of  November, 
1891,  said  estate  of  W.  H.  Mills,  deceased, 
was  Indebted  to  the  defendant  J.  W.  Ha- 
makar In  the  sum  of  $2,500,  and  that  on  said 
last-named  day  said  defendant  Hamakar  du- 
ly presented  to  F.  H.  Mills,  the  then  admin- 
istrator of  said  estate,  bis  claim,  duly  veri- 
fled  and  In  aU  respects  according  to  law,  and 
filed  In  said  county  court,  and  the  same  was 
allowed  by  said  administrator;  that  on  the 
10th  day  of  August,  1892,  there  was  paid 
on  said  clahn  of  said  defendant  Hamakar  the 
sum  of  $500;  tbat  on  the  21st  day  of  Novem- 
ber, 1894,  said  defendant  Hamakar,  as  al- 
leged in  the  complaint,  was  duly  appointed, 
qualllled,  and  actiog  administrator  of  said 
HlllB  estate,  and  on  said  day  filed  hi  said 
county  court  his  petition  for  an  order  of  sale 
of  real  property  belonging  to  said  estate, 
showing  that  th^e  were  no  funds  In  his 
hands  as  such  administrator,  and  that  said 
claim  Cor  $2,000  and  Interest  for  several 
years.  In  favor  of  said  defendant' J.  W.  Ha- 
makar, still  remained  unpaid,  together  with 
several  minor  claims,  aggregating  not  to 
exceed  $100,  which  represeuted  the  entire 
indebtedness  of  said  estate,  and  praying  for 
such  order  of  sale,  that  funds  might  there-- 
by  be  secured  to  pay  said  claim;  that  there- 
after such  order  of  sale  was  made,  flndlng 
that  th^  allegations  of  said  petition  were 
true,  and  said  petition  was  granted,  and 
thereunder  the  realty  was  sold,  and  a  con- 
firmation of  said  sale  had  In  said  county 
court  on  the  8th  day  of  May,  1896,  said  order 
of  confirmation  reciting  the  necessity  of  said 
sale  for  the  purpose  of  paying  said  claim; 
that  thereafter,  as  alleged  In  the  complaint, 
on  the  7th  day  of  July,  1896,  said  adminis- 
trator, Hamakar,  was  removed  by  an  order 
of  the  said  county  court,  ftom  which  order 
said  defendant  Hamakar  appealed,  which  ap- 
peal Is  now  pending  In  the  supreme  court  of 
the  state  of  Oregon;  that  shortly  thereafter, 
on  the  15th  day  of  July.  1896,  and  before  the 
appointmrat  of  the  plaintiff  herein  as  tire 
successor  of  J.  W.  Hamakar,  said  J.  W. 
Hamakar  applied  the  sums  of  money  re- 
ceived on  such  sale  of  realty  In  payment  of 
said  clohn  so  allowed  and  sanctioned,  and  In 
conformity  with  the  plain  Intent  of  said  or- 
ders of  the  county  court  for  the  sale  of 
said  realty  for  such  purpose,  and  the  or- 
der confirming  such  sale;  that  said  pay- 
ments accrued  to  the  benefit  of  said  estate 


In ''the  extinguishment  of  said  claims;  that 
these  transactions  were  In  no  wise  adjudi- 
cated In  the  alleged  hearing  oC  September, 
1896;  that  since  said  time  no  moneys  have 
come  into  his  possession  or  control  belonging 
to  said  estate,  and  he  Is  in  no  wise  indebted 
thereto."  A  demurrer  to  said  second  aepa- 
rate  answer  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  defense 
to  the  action  having  been  sustained,  a  reply 
was  filed  denying  the  remaining  allegatloais 
of  new  matter  in  the  answer,  whereupon  a 
trial  was  had  without  the  intervention  of.  a 
Jury,  and  from  the  evidence  taken  the  court 
found  the  facts,  In  substance,  as  stated  in 
the  complaint  and,  as  a  conclusion  of  law 
therefrom,  that  Miller  was  entitled  to  re- 
cover from  the  defendants  said  sum  of  $2,- 
845.59,  with  interest  at  the  rate  of  6  pw  cent 
per  annum  from  September  24, 1896,  amount- 
ing to  $3,267.68,  and,  having  given  Judgment 
therefor,  the  defendants  appeal  After  the 
appeal  was  perfected,  Miller  died,  and  J.  C. 
Rutenic,  who  had  been  appointed  by  the 
county  court  of  Klamath  county  administrat- 
or de  bonis  non  of  the  estate  of  W.  H.  Mills, 
deceased,  was,  upon  motion,  sabstltnted  as 
plaintiff  herein. 

J.  W.  Hamakar,  J.  A.  JdKrey,  and  Geo. 
G.  Bingham,  for  appellants.  C.  A.  Gogs- 
well  and  Maxwell  St  Haydeo.  for  respondent 

MOORE,  J.  (after  stating  the  facta).  It  te 
contended  by  defendants'  counsel  that  tfie 
complaint  does  not  state  fac^  sufficient  to 
constitute  a  cause  of  action,  and  that  such 
defect  was  not  waived  by  answering  ovw 
after  a  deinun-er  Interposed  on  that  ground 
had  been  overruled.  It  is  argued  that  the  al- 
legation of  Hamakar's  removal  istosufliclent 
because  it  does  not  aver  that  the  county 
court  had  Jurisdiction  of  the  subject-matter 
or  of  the  person  of  the  administrator  whose 
letters  are  claimed  to  have  been  revoked. 
The  allegation  thus  challenged  Is  as  follows: 
"That  on  the  7th  day  of  July,  1896,  the  said 
county  court  made  and  entered  a  certain  or- 
der or  decree  removing  said  J.  W.  Hamakar 
as  administrator  of  the  estate  of  said  W.  H. 
Mills,  deceased,  revoking  his  letters  of  ad- 
ministration, and  further  ord^og  and  de- 
creeing that  said  J.  W. '  Hamakar,  adminis- 
trator as  aforesaid,  shall,  upon  demand  from 
bis  successor  in  office,  turn  over  to  him  all 
property  and  moneys  belonging  to  said  es- 
tate." The  statute,  In  prescribing  the  man- 
ner of  ajleging  a  decision  of  an  Inferior 
tribunal,  provides  that  "In  pleading  a  judg- 
ment or  other'determlnation  of  a  court  or 
officer  of  special  Jurisdiction,  It  shall  not  be 
necessary  to  state  the  facts  conferring  juris- 
diction, but  such  Judgment  or  determination 
may  l»e  stated  to  have  been  duly  given  or 
made."  Hill's  Ann.  Laws  Or.  |  86.  Noti^-lth- 
standing  this  provision  of  the  statute.  It 
has  been  held  that  In  pleading  the  judg- 
ment of  an  Ipferior  tribunal,  the  facts  con- 
ferring Jurisdiction  must  be  alleged.  Dick 
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T.  WUson.  10  Or.  490;  Page  T.  Smith.  13  Or. 
410;  10  Pac  8S3;  Fisher  t.  KeUy,  30  Or.  1, 
46  Pac.  146..  This  role  is  evident^  baaed  t^- 
OD  the  ground  that  no  presumption  will  be 
iadolged  In  favor  of  the  jurisdiction  of  a 
cenrt  of  lofn^  or  limited  poww;  thereby ' 
nDdertng  it  ueceesary,  In  alleging  the  Judg- 
moit  <tf  such  a  court,  to  aet  forth  In  a  plead- 
lag  all  the  facts  requisite  to  ahow  that  juris- 
dletloB  of  the  subject-matter  had  been  con- 
ferred by  a  grant  ot  sorerelgn  power,  and 
of  the  person  In  tbe  manuor  prescribed  by 
law.  wmits  T.  Walter,  82  Or.  411,  62  Pac. 
24.  In  a  judgment  rmdaed  1^  a  court 
geaenl  and  superior  jurlsdlctlm,  howevor. 
every  fact  necessary  to  confer  Jurisdiction 
win  be  presumed  m  ordra  to  auppwt  the  var 
Udl^  of  the  judgment  Bmckman  t.  Taus- 
sig, T  Colo.  661,  6  Pac.  162;  Pennlngbm  t. 
^IbBon.  16  How.  66,  14  L.  Ed.  847;  ^ring- 
steeu  T.  GlUett,  80  Hun,  260;  Spauldlng  t. 
Baldwin,  31  Ind.  870;  Hansford  t.  Van  Ao- 
km,  79  Ind.  808;  Lathrop  t.  Stuart,  6  Mc- 
Lean, Iff?,  Fed.  Caa.  No.  S,1U;  Btdmes  t. 
Can^bdl,  12  Mbm.  221;  Bazars  t.  Od^,  39 
N.  H.  452;  Wilbur  t.  Abbot.  58  N.  H.  272. 
Tbe  totm^  court,  in  probate  matters.  Is  a 
court  of  general  and  soperlor  jnrlsdlctltm 
CTaittn  V,  Gaunt,  4  Or.  805;  Farley  v.  Par- 
ker. 6  Or.  105.  25  Am.  Bep.  604;  Monastes 
T.  CatUtt,  6  Or.  118);  and  as  it  Is  nnnecessa- 
Tj  to  all^  a  fact  which  the  law  ifrUl  pre- 
mme  (Bllsa,  Code  PI.  &A  Bd.]  1 175;  Boone, 
Code  PL  I  11;  Ohtt  PL  *221).  tbe  plalntlCT 
VM  not  required  to  allele  that  said  court 
lud  secured  jurisdiction  of  the  persui  and 
nbjeet-matter,  so  that  the  complaint  Is  not 
nbieraUe  to  tbe  objection  that  It  does  not 
state  ftcts  sufficient  to  constltnte  a  cause  of 
action,  notwltJistandlng  It  failed  to  aU^ 
tiiat  the  wder  removing  tiie  administrator 
TO  "duly"  given  or  made;  such  qualifying 
vnd  being  required  only  In  pleading  the  de- 
tcnnlnatUHi  of  a  court  or  officer  of  special 
jBTMletlon.   HlU's  Ann.  Laws  Or.  I  86. 

It  Is  taislsted  that  the  county  court  Is  with- 
out aatborlty  to  oitertaln  a  suit  for  an  ac^ 
conntfaig;  that  the  persmal  aK>earance  of 
Hamakar  thoreln  as  alleged  In  tbe  ctunplalnt 
dU  Bot  ctmfer  upwi  It  jurlsdlctlcm  of  the 
Botajeet-matter,  and  haice  the  complaint  falls 
to  state  facts  sufficient  to  constltnte  a  cause 
of  aetluL  It  la  the  duty  of  every  executor 
or  administrator,  in  April  and  October  of 
each  year,  until  the  administration  Is  com- 
Ideted  and  he  Is  dlschaiged  ^m  his  trust, 
to  render  an  account  rertfied  by  his  oath, 
and  file  the  same  with  tiie  clerk,  showing  the 
amount  of  money  received  and  expended  by 
Um,  etc  HlU's  Ann.  Laws  Or.  |  1170.  as 
amended  Ttianarf  20,  1806  (Laws  1896.  p 
89).  If  be  falls  to  comply  with  this  require- 
ment he  may  be  cited  to  appear  before  the 
conn^  court  and  ordered  to  flie  an  account; 
and  If  he  neglect  to'ai^iear  when  cited,  or  to 
file  the  account  as  required,  be  may  be  pun- 
ished for  a  contempt  Hill's  Ann.  Laws  Or. 
I  llTl,  ^nie  county  court  Is  a  court  ot  rec- 


ord, havli^  general  jurisdiction  to  be  de- 
flneid,  limited,  and  regulated  by  law.  Const 
Or.  art  7,  {  12.  Such  court  has  exclusive 
original  jurisdiction  to  direct  and  control  the 
conduct  and  to  settle  the  accounts  of  exec- 
utors, administrators,  and  guardians.  Hill's 
Ann.  Laws  Or.  |  895.  snbd.  3.  Tbe  mode  of 
proceeding  In  the  administration  ot  estates 
Is  in  tbe  nature  of  a  ault  In  equity,  as  dis- 
tinguished from  an  action  at  law;  the  coun- 
ty court  exercising  Its  power  by  means  of  a 
citation  to  the  party,  and  securing  jurisdic- 
tion of  the  subject-matter  by  means  of  a  ver- 
ified petition,  enforcing  its  determination  by 
orders  and  decrees.  Id.  {  1078,  aubds.  1,  2, 
4;  Wrli^t  V.  Bdwards,  10  Or.  801;  In  re 
Plunketf  s  Bstate,  88  Or.  414,  64  Pac.  162. 
The  county  court  is  not  In  the  strict  sense 
of  the  term,  a  court  of  equity,  evoi  In  peo- 
bate  matters.  Butterick  v.  Bichaxdson  (Or.) 
04  Pac.  89a  But  the  proceedtngs  therein  hi 
the -administration  ot  estates  are  so  analo- 
gous tiiweto  that  the  drfendant  must  have 
undwstood  what  was  Intended  by  tbe  aver- 
ment bi  the  complaint  thiit  on  the  b«irtaig  in 
a  suit  for  an  accounting  lirougbt  by  HiUer 
against  Um.  the  county  court  found  that 
be  had  In  his  possession  Oie  sum  of  f 2,845JS8 
belcmglng  to  said  estate.  If  the  allegatifm 
were  not  so  understood,  the  remedy  was  by 
motion  to  mfthe  the  comidalnt  more  definite 
and  cortain. 

It  Is  malutahied  that  if  HlUer's  right  Is 
based  <Hi  the  alleged  ju^^ent  of  the  comity 
court  the  complaint  falls  to  state  focts  snffl- 
clent  to  constitute  a  cause  of  action,  because 
it  does  not  aver  that  tiie  Judgmmt  has  not 
^^een  paid,  or  tiiat  it  la  still  in  force  and  ef- 
fect snd  thai,  if  the  right  is  founded  on  an 
alleged  breacli  ot  the  condiUm  of  tiie  bond, 
the  complaint  is  subject  to  the  same  objec- 
tion, because  it  does  not  nrac  that  the  prin- 
cipal has  In  his  ponession  any  propvty  w 
mon^  l)dongtog  to  said  estate.  In  Bailey  v. 
Wilson,  34  Or.  180,  56  Pac.*978.  It  was  held 
that  a  complaint  upon  an  Insurance  agenfs 
bond,  alleging  that  tbe  principal  had  receiv- 
ed various  sams  which  be  had  failed  to  pay 
over,  and  that  upon  an  accounting  and  set- 
tlement with  reference  thereto  a  specified 
sum  was  ascertained  and  detmnbied  to  be 
due,  which  the  principal  inromlsed  and  agreed 
to  pay.  does  not  dedare  upon  an  account 
stated,*  but  upon  a  claim  for  damages  re- 
sulting from  a  breech  of  the  bond.  The  rule 
thus  announced  must  centred  this  case,  which 
Is  not  an  actioi^  on  a  judgmoit  but  on  an 
alleged  tireach  of  the  conditions  of  a  bond. 
The  complaint  aliases  that  the  county  court 
having  found  that  Hamakar  had  In  bis  pos- 
session the  sum  of  $2,845.58.  Miller  on  Sep- 
tember 25,  1806.  demanded  of  him  all  the 
mon^  In  his  possession  belonging  to  said 
estate,  but  he  refused  to  comply  th«ewlth. 
and  still  neglects  to  pay  over  to  him  any 
part  thereof,  in  violation  <tt  the  order  of  said 
court  In  Judge  of  Probate  v.  Couch,  50  N. 
H.  39,  It  was  held  that  to  maintain  an  ac- 
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t'jan  ca  a  ^Inte  bond.  It  was  neceasair  to 
aver  and  prove  a  Inreacb  of  the  bond,  by  a 
neglect  or  refusal  to  comply  with  the  order 
of  the  probate  court  to  account.  The  com- 
plaint In  the  case  at  bar  does  not  allege  that 
Uamakar  was  required  by  order  of  the  coun- 
ty court  to  pay  to  Miller  said  sum  of  money; 
but,  It  having  averred  that  bis  refusal  to 
do  so  violated  the  order  of  said  court,  it  is 
reasonably  Inferable  from  the  complaint  that 
such  order  was  made. 

It  Is  maintained  that  the  complaint  fails 
to  state  facts  sufficient  to  constitute  a  cause 
of  action,  because  It  does  not  allege  tliat  at 
the  commencement  of  this  action  either  of 
the  defendants  had  in  his  possession  or  un- 
der his  control  any  property  or  money  be- 
longing to  the  estate  of  W.  H.  Mills,  de- 
ceased. This  action  having  been  commenced 
May  10,  1809,  it  Is  alleged  In  the  complaint 
that  Ilamaker  was  removed  as  administra- 
tor July  7,  1896,  and  that  at  the  hearing  in 
the  county  court  September  22,  1896,  it  was 
found  that  he  had  In  his  possession  the  sum 
of  $3,845.50,  no  part  of  which  had  been  paid 
over  to  Miller  as  his  successor.  Hamakar 
secured  this  money  by  virtue  of  his  trust,  In 
view  of  which  we  think  the  complaint  shows 
that  It  was  In  his  possession  at  the  time  this 
action  was  Inatltuted. 

It  is  also  contended  that  tl^e  complaint 
fails  to  state  facts  sufficient  to  constitate  a 
cause  of  action,  because  It  does  not  clearly 
allege  a  breach  of  the  bond.  The  conditions 
of  that  obligation  are  that  it  should  be  void 
if  Hamakar  faithfully  performed  bis  trust 
as  administrator  according  to  law.  The 
county  court  having  removed  him  as  admin- 
istrator, his  authority  to  act  for  the  estate 
was  wididrawn.  Knight  v.  Hamakar,  33 
Or.  154,  54  Pac.  277,  650.  The  power  to  re- 
move an  executor  or  administrator  conferred 
by  the  statute  (Hill's  Ann.  Laws  Or.  §  1004), 
necessarily  carries  with  It,  as  an  incident 
thereof,  the  authority  to  require  blm  to  ren- 
der an  account,  and  to  pay  over  all  moneys 
In  his  hands  and  to  dt^llver  all  property  In 
his  possession  belonging  to  the  estate  to  his 
successor;  and  any  failure  to  comply  there- 
with la  a  violation  of  the  provisions  of  law, 
and  a  breach  of  the  conditions  of  his  bond. 
The  comi^alut  alleges  that  the  order  remov- 
ing Hamakar  required  him,  upon  demand, 
tt>  turn  over  to  his  successor  all  property 
and  moneys  belonging  to  said  estate;  that 
Miller  was  appointed  as  such  successor,  and, 
having  daly  quallQed  as  administrator,  be 
demanded  of  Hamakar  all  the  mon^  In  his 
possession  belonging  to  said  estate,  but  he 
refused  and  still  ueglects  to  pay  any  part 
thereof.  This  sufficiently  alleges  a  breach 
of  the  condition  of  the  bond,  and  shows  that 
the  complaint  states  facts  sufficient  to  con- 
stitute a  cause  of  action. 

It  is  contended  that  in  an  action  on  a 
bond,  to  recover  damages  for  a  breach  there- 
of, the  principal  and  sureties  may  InteriMse 
as  a  defense  thereto  a  oounterclalm  In  favor 
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of  the  principal,  and  hence  tbe  court  erred 
in  sustaining  a  demurrer  to  the  third  sep- 
arate defense  in  the  original  answer,  setting 
up  a  cDunterclblm.  Whatever  tiie  rale  of 
law  may  be  In  respect  to  tbe  defense  Insist- 
ed upon,  it  can  have  no  aptriicatlon  to  this 
case,  for  the  defendants,  having  answered 
over  atter  tbe  demurrer  was  sustained, 
waived  any  error  that  may  have  been  com- 
mitted tberetv.  Wells  v.  Appl^te.  12  Or. 
208,  6  Pac.  770;  Olds  t.  Gary,  13  Or.  S62,  10 
Pac.  786. 

It  Is  maintabied  that  the  court  erred  Id 
sustaining  a  demurrer  to  the  second  separate 
defense  In  the  amended  answer.  It  will  be 
remembered  that  It  was  there  alleged  that 
Hamakar's  claim  of  92,500  against  said  ea> 
tate  having  been  altowed,  upon  which  he 
was  paid  the  sum  of  9000,  he  was  thereafter 
appointed  administrator,  and  secured  an  or< 
der  to  sell  the  real  property  of  the  estate^ 
upon  his  petition  tberefw,  showing  that  it 
was  Indebted  to  him  In  said  sum,  with  In- 
terest and  also  owed  several  minor  de* 
mands.  not  exceeding  $100,  which  represent- 
ed the  entire  Indebtedness  of  the  ratate,  in 
pursuance  of  which  he  sold  said  property, 
and  tbe  sale  was  confirmed;  that  on  July  7, 
1890,  he  was  removed  as  administrator,  and 
eight  days  thereafter  applied  the  money  re- 
ceived on  account  of  said  sale  in  payment 
of  his  ctalm,  in  the  extinguishment  of  whlcb 
the  estate  was  benefited;  that  such  ap[dlca< 
tion  of  tbe  money  was  not  credited  to  him, 
nor  was  the  paymrat  thereof  adjudicated  in 
the  alleged  settlement  made  by  the  county 
court  September  22,  1896;  and  that  since 
said  sale  no  money  has  come  into  his  bands 
belonging  to  said  estate,  nor  is  he  indebted 
thereto.  It  will  be  seen  by  these  avermenta 
that  Hamakar,  after  his  removal  applied  the 
money  arising  from  said  sale  to  the  payment 
of  his  own  claim,  and  did  not  pay  any  other 
claims.  He  allies  that  he  is  not  indebted 
to  the  estate,  though  the  money  received 
from  said  sale,  as  will  herelnaft^  be  shown, 
was  more  than  sufficient  to  satisfy  bis  claim 
against  tlie  estate.  When  his  letters  of  ad- 
ministration were  revoked,  his  authority  to 
act  for  the  estate  terminated,  and  he  was 
devested  ot  all  power  to  pay  any  claim 
against  it  When  he  was  appointed  adminis- 
trator he  became  tbe  agent  of  the  county 
court  for  the  purpose  of  executing  the  trust 
reposed  In  him,  thereby  making  It  obligatory 
on  blm  to  obey  all  Its  lawful  orders  made 
In  administering  the  estate.  His  authority 
lielng  thus  dependent  upon  the  sanction  ot 
the  county  court.  It  follows  that  when  he 
was  removed,  and  his  letters  revoked,  his 
power  ceased,  and  any  act  thereafter  per- 
formed by  him  in  attempting  to  admlDlster 
upon  the  estate  was  an  absolute  nullity. 
Levy  V.  Riley,  4  Or.  392. 

If  It  be  assumed  that  the  avwments  ot 
new  matter  in  tbe  amended  answer,  to 
which  the  demurrer  was  directed,  and  which, 
in  substance,  had  been  averred  In  the  orlg- 
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Inal  antWOT,  as  a  cooBterclainu  can  be  ti««t- 
,ed  as  «OBStitntii«  a  def  eoae.  -we  do  not  think 
the  auctions  are  sofficient  tot  tbat  pur* 
poae.  A  part  <tf  the  amended  lEUiswer,  not 
cballenged  h^  tlie  demnrrra',  contained  the 
foUowhiit  eonceasion:  "But  adnilt  tiiat  raid 
Hamakar  refuses  and  neglects  to  pay  orer  to 
aaid  John  V.  Miller,  administrator  aa  afwe* 
■aid,  and  plaintiff  herebu  said  snm  of  92,- 
8ttJS0,  ot  any  part  therein."  This  admiairioa 
may  be  ncarded  aa  a  ocHrect  statement  of 
tbe  Bom  ree^ved  by  Oainafcar  on  accoimt 
the  Bale  of  the  real  property  belonging  to  the 
estate.  The  Interest  era  92,000  at  8  per  coit. 
turn  Ncvembv  14,  1881,  wlnn  Hamafcar's 
claim  tot  that  sum  was  allowed,  to  Ai^iiat 
1^  1882,  When  he  was  paid  9600,  is  the  sum 
of  9147.77*  which  added  to  the  iwlneipal 
mains  92,617.77,  -and,  subtiactl^  the*  pay- 
ment, leafes  ^147.77.  The  interest  on  tiie 
new  prtaiclpiU.  at  the  same  rate^  from  the 
date  of  snch  payment  to  July  15,  ISM,  wbm 
tt  iB  altefed  that  Hamalcar  applied  the  money 
In  his  handa  to  the  paymoit  ut  bis  claim,  to 
967S.76,  and  flie  amoont  thai  dne  blm  was 
92,^02,  after  paytaff  whicb  from  tbe  moa- 
«r  rec^Ted  from  tbe  sale  oV  tbe  land  be  had 
remaining  only  922Ji7.  not  Incdndb^  any  sum 
on  accoimt  of  -aie>  oipenscs  incorred  In  the 
administration  oi  tbe  estate;  'Chos  showing 
tbat  ttie  estate  was  inscdvent.  and  Hamakar 
not  entitled.  In  any  evoit,  to  tlie  payment  of 
Us  claim  in  CnU.  In  an  action  by  an  cx- 
cciUxff  or  admlnlstcatmr  of  a  aolT«t  estate, 
It  has  been  h^  tbat  the.  defendant  may  set 
off  any  ^Im  that  be  may  have  had  ag^nst 
tbe  testator  or  intestate.  Hlcka  t.  Bank 
(Pa.)  82  AtL  6S;  Stelnmeyer  t.  Bridge  Co. 
(Pa.)  42  AtL  182..  Snob  a  role  cannot  be  in- 
voked tat  case  of  an  ina<dT«it  estate,  bow^ 
erer.  toe  to  permit  It  to  have  that  effect 
would  dlstnrb  fba  ratable  dlsMbutlon  of  the 
fond  arising  from  tbe  sale  ot  tbe  decedenta 
property  to  which  each  of  bis  creditors  is  m- 
tltled.  For  these  reasraw.  no  emar  was  com- 
mitted In  sustaining  the  demurrcr. 

It  la  contended  that  the  court  erred  In  ad- 
mttttaig  in  evidence  a  transcript  of  tbe  al- 
leged decree  al  the  conntr  coort  settilng 
Bamakar'a  account  and  finding  that  he  bad 
ta  his  possessloD  tbe  sum  of  92,846.G9,  be- 
longlag  to  said  .estate,  which  he  ref^ised  to 
tarn  oTcr  to  his  successor.  It  is  argued  that 
tai  a  suit  oA  an  admlnistratw'B  bond  no  re- 
eoDHy  can  be  had  nnlees  it  Is  shown  that 
the  admlttlatrator  was  cited  to  r«ider  an  ac- 
cwmt;  citing  Netoon  t.  Jaqnes.  1  Me.  ISO; 
OoDit  of  Probate  t.  Eddy,  8  R.  I.  388.  The 
decree  in  qneetkm  recites  that  Hamakar  filed 
an  answo*  to  MlUer'B  petition  f<^  an  order 
reqakfu  him  to  account,  appeared  in  person 
hi  4^ien  eontt  at  the  hearing  tiiereon,  but  de> 
cUned  further  to  attend  the  trial,  wbereuptA 
tbe  court,  having  taken  testimony,  made  the 
finding  of  v&lcb  the  appellants  complain. 
Tbe  object  of  a  «ltatfen  In  probate  ^t>ceed- 


Ings  is  to  secure  the  att«idance  of  parties, 
but.  It  this  la  accomplished  by  a  voluntary 
aK>«trance,  the  object  of  the  statute  Is  fully 
subserved.  In  Adams  v.  Fetraln,  11  Or.  304, 
B  Pac.  168,  it  was  hdd  that  no  actloo  can 
be  maintained  on  an  administrator's  bond  un- 
til after  the  setUemoit  of  his  accounts  in 
the  county  court,  and  such  Is  the  effect  of  tbe 
decision  to  which  our  attention  has  been 
called.  Gilbert  r.  Duncan,  65  Me.  469. 
Hamakar  having  declined  to  tfike  any  part 
In  the  examination  <^  ibis  accounts,  it  waa 
tbe  duty  ctf  tiie  court  to  atfcertiHtL  the  condl- 
ticm  thereof  as  best  It  could;  and  for  this 
purpose  bis  report  filed  April  7,  1806,  show- 
ing that  be  bad  4n  bis  possession  on  that  day 
money  belonging  to  the  estate  In  tbe  sum  6f 
92.8ti»JS0.  formed  tbe  basis  of  tbe  courts 
finding.  In  Oatch  t.  Simpson  (Or.)  66  Pac. 
688,— a  proceeding  1^  an  administrator  de 
bcmls  non  against  the  rexvesentatlve  and 
sureties  ot  a  deceased  administrator  to  c<»n- 
pel  an  accounting,— it  appeared  from  the  last 
r^rt  of  the  prior  administrator  that  he  had 
in  hia  hands  a  given  sum  of  money;  and  it 
waa  held  that  the  burden  of  protrf  was  <m  tbe 
defendanta  to  show  the  proper  admlnlstra- 
tloa  of  such  fund,  and  that  the  court's  find- 
ing thereon  furnished  prhqa-  facie  evidence 
against  the  sureties  as  to  tbe  correctness 
thereof.  To  the  same  effect  is  Bellinger  v. 
Thompson,  26  Or.  320,  847,  37  Pac.  714,  40 
Pac.  229,  and  Thompson  v.  Dekum,  82  Or. 
000,  52  Pac.  517,  755. 

The  prayer  tor  Judgment  did  not  Include  & 
demand  for  interest,  but  the  court  awarded 
therefor  the  sum  of  9412.10,  and  it  is  claim- 
ed tbat  error  was  thereby  committed.  "The 
failure  to.  ask  relief  to  which  it  Is  apparent 
the  party  Is  entitied."  say  the  editors  of  the 
Bncyclopedia  of  Pleading  and  Practice  (vol- 
ume'16,  p.  799b),  "will  not,  as  a  general  rule, 
have  the  effect  to  d^»ive  him  of  the  rell^ 
to  which  be  is  entlUed  in  fact;  and  especial- 
ly Is  tills  BO  where  the  def^dant  has  ap- 
peared and  answered."  In  Carpeuter  v.  Shel- 
don, 22  Ind.  2Sld,  the  complaint  prayed  Judg- 
ment for  the  sum  due  at  the  first  term  of  the 
court  after  tbe  suit  waa  Instituted,  but  the 
Judgmmt  was  not  rendered  until  a  subse- 
quent term,  and  then  given  for  the  sum  orlg* 
InaUy  demanded,  with  accrued  Interest;  and 
It  was  held  that  the  complaint  would  be 
deemed  amended  so  as  to  demand  Judgment 
for  the  sum  awarded.  Hamakar  having  re- 
tained this  money,  which  came  Into  his 
ii'anda  by,virtue  of  bis  trust,  the  estate  was 
entitled  to  Interest  therecm;  and  the  defend- 
ants having  answered  the  ctunplalnt,  the 
court  was  authorized  to  give  Judgment  for 
tbe  Interest.  Jones  v.  Butler.  30  Barb^  641; 
Hopkins  V.  Lane,  2-  Hun,  88;  Marquat  v. 
Marqnat.  l2*  N.  T.  836. 

Other  errors  are  assigned,  but,  not  deem- 
ing them  Important,  the  Judgment  Is  i^rn^- 
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BLUOTT  «t  aL  T.  BLOTD  «t  iL' 
(Snpreme  Oooit  of  Oregon.  Jan.  6,  1902.) 

WAflTB— ACnON&-.jaiNDBR  OF  PARTIES— TIM- 
.      BVR  CONTRACT— LICBNSB-CONSTRUO- 
f.  TION  OF  CONTHAOT. 

1.  When  the  owners  of  lands  contract  with 
■Dother,  whereby  the  latter  has  the  ri^ht  of  re* 
moring  certain  timber  from  tbe  landa,  and  be 
and  a  third  person,  acting  at  his  instance,  re- 
move timber  not  embraced  in  the  contract,  there 
U  soch  priritr  of  estate  between  the  owners 
and  the  others  that  a  suit  will  Ue  on  behalf  of 
the  owners  to  restrain  tbe  waste. 

2.  Where  persons,  each  owning  c«taln  land, 
contract  jointly  with  another  for  the  removal 
br  the  latter  of  certain  timber  from  the  lands, 
the  owners  mar  properly  join  in  an  action  to 
restrain  removsj  of  timber  not  embraced  in  the 
contract. 

3.  An  agreement  between  tbe  owners  of  land 
and  another  recited  that  the  owners  sold  the 
other  all  tbe  saw  timber  on  the  land  at  a  cer- 
tain price  per  1.000  feet,  board  measure,  all 
scaling  to  be  done  at  a  mill  which  the  other 
covenanted  to  erect  on  the  land.  The  owners 
covenanted  that  tbey.wonld  permit  the  other 
to  enter  on  the  premises  for  the  purpose  of 
erecting  a  mill  and  doing  anything  necessary 
daring  the  time  allowed  cut  and  saw  the 
timber.  It  was  provided  that  no  less  than  a 
certain  amount  of  lumber  should  be  cut  each 
year,  and  that  it  should  all  be  removed  within 
JQ  ye«r%  but  that  the  time  might  be  extended 
for  an  additional  6  yean,  flew,  that  the  con- 
tract was  not  a  sale  of  the  saw  timber,  but  a 
licMise  to  erect  a  mill  and  manufacture  lumber 
from  tbe  saw  timber;  and  hence  it  was  a  vio- 
lation of  the  agreement  for  the  licensees  'to  re- 
move timber  for  t^graph  poles,  though  they 
wm  scaled  at  the  mfU. 

Appeal  from  circuit  coort,  Multnomah  coun- 
ty; John  B.  Cleland,  Judge. 

Salt  by  Mary  Klliott  and  others  against 
Clarence  R.  Bloyd  and  another.  From  a  de- 
cree in  favor  oi  plaintiffs,  defendants  appeal. 
Affirmed. 

On  October  20,  1896,  Mary  Elliott  and 
Samuel  Elliott,  her  husband,  and  W.  C.  El- 
liott, as  parties  of  the  first  part,  entered  into 
as  agreement  with  the  defendant  Clarence 
B.  Bloyd.  as  party  of  the  second  part  of 
tmor  followtng:  "That  the  said  parties  of 
the  first  part,  for  and  In  consideration  of  the 
agreements  herein  promised  to  be  done  and 
performed  by  the  party  of  the  second  part, 
hereby  bargain,  sell,  and  convey  to  said  party 
of  the  second  part  all  the  saw  timber  on  tbe 
following  described  premises,  *  *  *  for 
the  agi%ed  price  of  25  cents  per  thousand, 
board  cneasure,  for  any  and  all  kinds  of  tim- 
ber except  maple,  for  which  the  price  shall 
be  50  cents  per  thousand.  The  logs  to  be 
scaled  at  the  mill,  and  accotmts  of  said  scal- 
ing to  be  delivered  by.  party  of  tbe  second 
part  to  the  parties  of  the  first  part,  on  de- 
mand, as  oftra  and  at  the  end  of  each  year 
from  and  after  starting  tbe  mill  hereinafter 
mentbned.  Party  of  the  second  part  to  erect 
and  put  in  operation  a  good  and  sufficient 
sawmill,  with  the  necessary  fixtures,  and  run- 
ning by  Bteam  power  of  thirty  horse  power 
at  least;  parties  of  the  first  part  also  agree- 
ing and  binding  themselves,  their  heirs  and 
aaslgna,  to  allow  aald  party  ot  the  second 
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part  free  and  absolute  nse,  wttttout  charge, 
of  10  acres,  described  aa  follovra:  *  * 
for  a  mill  site  on  which  to  place  aawmUI, 
yards,  and  such  buildings  and  improvemeptB 
aa  party  at  the  aecond  part  may  wish.  Par- 
ties of  the  first  part  also  covenant  and  agree 
with  party  of  tbe  aecond  part  that  they  have 
a  good  right  to  sell  and  oout^  all  of  each 
timber  as  aforesaid,  and  tbat  upon  the  exe- 
cution of  this  agreonoit  they  will  permit 
said  par^  of  tlie  second  part,  or  any  one  act- 
ing under  his  direction,  to  enter  upon  said 
premises  for  the  purpose  of  erecting  said  mill 
and  putting  tbe  same  in  mnnlng  order,  and 
to  supply  the  same  witb  logs  cut  on  said 
premises,  and  to  do  any  other  acta  necessary 
and  proper  with  a  sawmill  and  lumber  busl- 
nesa,  during  tbe  full  time  In  which  the  party 
of  the  second  part  Is  allowed  to  cut  and  saw 
■aid  timber  and  diqwse  of  tiie  hunba*  cot 
at  said  sawmill:  [swvlded,  that  party  of  tiie 
second  part  shall  cut  and  manufacture  aald 
timber  within  ten  years:  provided,  tbat  If 
party  of  the  secmtd  part  so  desires,  time 
may  be  extended  tot  a  period  of  five  years 
longer  tnm  the  termination  of  said  ten 
years:  and  provided  farther,  that  the  party 
of  the  aecond  part  shall  not  be  required  to 
use  or  pay  for  timber  that  Is  not  merchant 
abl&  And  party  of  the  aecond  part  agrees 
and  binds  himself  to  erect,  within  twelve 
months  from  this  date,  and  operate,  a  steaoi 
sawmill  upon  said  premises,  ot  a  capacity  of 
thirty  borse  power  at  least,  and  to  render  aa 
account  of  toe  logs,  scaled  at  the  end  of  eacb 
and  every  year  after  said  sawmill  shall  have 
been  put  in  operation,  If  demanded  by  par- 
ties of  the  first  part,  or  their  assigns,  and 
will  pay,  within  one  month  after  sold  account 
shall  have  been  rendered,  as  aforesaid,  for  all 
of  such  Bcale,  at  the  rate  of  25  cents  per 
thousand  for  yellow  and  red  fir  and  cedar, 
and  50  cents  per  thousand  for  maple  Inmber. 
*  *  *  Par^  of  the  second  part  agrees  to 
cut  at  least  100,000  feet  for  each  and  every 
year,  and  pay  tberefw  in  United  States  gold 
cohi,  or  Its  -eqalTalent;  also  to  leave  all  the 
buildings,  except  the  sawmill,  on  tbe  prem- 
ises, after  the  expiration  of  this  agreement.** 
At  the  timl  of  Its  execution  Mary  Elliott 
was  the  owner  of  160  acres  and  W.  O.  JBt 
llott  80  acres  of  the  land  described  therein. 
Some  time  in  Augost.  and  at  tbe  time  of  the 
filing  of  the  complaint  herein,  Bloyd  and  de- 
fendant Keed  were  engaged  in  cutting  tim- 
ber on  said  land  for  telegraph  poles  and  ship- 
ping tbem  away.  Tbis  suit  was  instituted 
to  restrain  tbe  further  disposition  of  the  tim- 
ber  in  that  manner,  and  for  damages  for 
waste  suffered.  The  plaintiffs  prevailed  In 
the  trial  court,  and  tbe  defendante  anieal. 

Geo.  C.  Stout,  toe  appellants.  A.  F.  Flegat 
for  respondents. 

WOLVBRTON.  J.  (after  stating  the  fttets). 
PrelimlnarUy,  It  la  urged  that  a  suit  wUl  not 
He  to  restrain  the  defendants  from  commit 
ting  vaster  and  tbat  plaintlffa,  nofc  belnc 
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JolBt  owners  oi  the  land  iDTfdTed  by  the 
agrrauent,  could  not  Join  In  t2ie  complaint; 
and  for  either  cause  the  salt  abonld  be  dis- 
missed. There  being  a  prlvitr  of  estate  be* 
tween  the  jdalntUTs  and  dtf  endants  ^oyd  and 
Iteed,  acting  at  the  letter's  Instance,  a  suit 
will  He,  under  the  settled  rules  of  equitable 
jorisdlction,  to  restrain  the  threatened  waste. 
Blnliop  T.  BalBley.  28  Or.  119,  41  Pac.  036; 
Sheridan  llcMullen,  12  Or.  160.  6  Pac. 
497.  As  to  the  other  proposition,  the  con- 
tract or  agreement  upon  which  the  suit  Is 
based  Is  with  the  owners  of  the  Land  Jointly, 
and,  having  treated  with  the  plaintiffs  as 
Jdntly  coDc^ned  in  the  timber,  the  defend- 
ants are  not  In  a  positlm  to  Insist  that  the 
complaint  Is  multifarious,  and  thereby  re- 
quire the  plalDtlffa  to  prosecute  separate 
suits.  The  cardinal  question  in  the  case  Is  a 
matter  of  constractlon  of  the  contract  By 
tbe  first  claxiae  it  would  seem  to  evidence  a 
bargain  and  sale  of  all  the  saw  timber  apoa 
the  premises  at  the  price  of  25  cents  per  1,000 
feet,  board  measure,  tor  all  timber  except 
maple,  and  for  that  50  cents  per  1,000.  By 
(mother  clause  plaintiffs  covenant  that  they 
bare  good  right  to  sell  and  convey  all  such 
timber,  which  to  In  accord  with  the  Idea  of  a 
sale.  But  when  we  come  to  the  other  fea- 
tures of  the  agreement  we  are  led  to  con- 
dude  tbat  an  abs<rfnte  sale  of  the  timber  was 
not  Intended.  Bloyd  agrees  and  binds  hlm- 
•etf  to  erect  a  30  hwse  power  steam  sawmill 
open  the  premises  within  12  months;  to 
operate  the  same,  and  cut  at  least  100,000 
feet  of  Imnber  every  year;  and  pay  therefor 
Id  United  States  gold  coin,  or  Its  equivalent 
This  gives  proper  connection  to  another  cove- 
nant of  plaintiffs  with  three  conditiona  sutH 
Jobied,  denominated  "provisos."  These  are. 
In  effect  that  they  will  permit  Bloyd,  or  any 
one  acting  under  his  direction,  to  enter  up- 
on the  premises  for  the  purpose  of  erecting 
the  min  and  putting  the  same  into  operation, 
"and  to  supply  the  same  with  logs  cut  on 
■aid  premises,  and  to  do  any  acts  necessary 
and  proper  with  a  sawmill  and  lumber  busi- 
ness during  the  fall  time"  he  'is  allowed  to 
cut  and  saw  .said  timber  and  dispose  of  the 
tnmba*  cut  at  said  sawmill";  provided,  be 
Bhall  cut  and  manufacture  said  timber  within 
10  years,  or.  If  he  so  desire,  the  time  may  be 
extended  for  an  additional  period  of  5  years, 
be  not  being  required  to  nse  or  pay  for  tim- 
ber not  merchantable.  Now,  when  construed 
bj  its  four  comers,  looblng  through  the 
wfaole  iDstniment  as  we  are  bound  to  do 
onder  well-estabilshed  rules  of  construction, 
it  iB  manifest  tbat  this  Is  not  a  stompage 
contract  or  bargain  and  sale  of  the- timber 
mentioned  upon  these  premises,  but  a  permit 
or  license,  simply,  for  the  defendant  Bloj-d 
to  erect  a  mill  thereon,  and  manufacture 
lumber  from  the  saw  timber  in  amount  not 
leaa  than  100,000  feet  per  aannm,  and  dis- 
pose of  such  lumber.  The  latter  covenant  of 
the  plalntlffB  shows  the  permit  which,  along 
vttta  Oie  QooiWw  Imposed  for  cutting  and 


manotBctiiring  the  timber  within  10  ot  IB 
years,  and  the  other  terms  and  conditions  of 
the  agre«nent  relating  to  the  mlU,  and  the 
amount  of  lumber  required  to  be  manufac- 
tured annually,  control  and  characterize  the 
real  nature  of  the  agreement  They  are  so 
repugnant  to  the  Idea  of  a  bargain  and  sale 
of  the  saw  timber  to  be  cut  within  the  time 
designated  as  to  dispel  it  While  some  of 
the  languafiw  used  is  apt  for  a  bargain  and 
sale,  yet  when  construed  In  connection  with 
the  various  covenants  and  agreements  of  the 
parties,  the  real  purpose  Is  apparent  to  grant 
a  permit  or  license  only,  and  that  purpose 
must  prevail.  In  this  view  It  was  a  viola- 
tion of  the  agreement  for  Bloyd  to  attempt 
to  cut  and  remove  timber  from  the  premises 
for  telegraph  poles,  and  It  made  no  differ- 
ence that  they  were  scaled  at  the  milL 
They  were  not  manufactured  Into  lumber, 
and  disposed  of  as  such,  but  by  the  lineal 
foot  as  timber  of  the  kind  Is  bought  and 
sold  In  the  market  Other  than  this,  the 
meaning  of  the  term  "s^w  timber,"  as  used 
by  the  parties  in  fonnulatliv  the  agreement 
is  not  a  matter  of  controversy. 

The  decree  of  the  trial  court  vUl  therefort 
be  affirmed. 

(40  Or.  4fi8) 

VENABLB  V.  BOARD  OF  POLIGB  GOM'BS 
OF  CITY  OF  POBTLAJJD.» 

(Supreme  Court  of  Oregon.  Jan.  6,  1002.) 

MUNICIPAL  COnPORATIONS— POLICE  DEPART- 
HBNT— REMOVAL  OK  OrpiCBH— RBDUCTIOH 
OF  FORCft-POWBR  POLICB  C0H1US6I0I4^- 
WRIT  OF  RBTIBnr. 

1.  The  question  whether  a  police  officer  Is 
properly  removed  by  a  police  commission,  when 
raised  by  a  writ  of  review,  must  be  determined 
as  a  matter  of  law  from  the  record  of  the  com- 
mission, and  extrinsic  evidence  cannot  be  con- 
sidered. 

2.  Portland  City  Charter  1898,  §{  82.  51,  71, 
217,  reqolre  the  police  commissioa  to  keep  the 
expenses  of  the  police  department  within  the 
revenue  appropriated  and  available  for  that  pur- 
pose. Sections  09  to  101  provide  that  all  ap- 
pointments to  the  police  force  shall  cootinoe  dur- 
ing good  behavior,  and  that  no  officer  shall  be 
removed  on  political  grounds,  or  for  any  reason 
except  IneffidencT,  misconduct  insubordination, 
or  violation  of  law,  after  a  fair  trial.  Held, 
that  the  police  commission  has  the  power  to 
reduce  the  size  of  the  force  to  keep  the  expen- 
ditures within  the  estimated  revenues,  and  to 
Hummarlly  remove  officers  for  that  purpose;  the 
provisions  la  reference  to  trial  not  applying  t» 
such  removals. 

8.  Where  the  power  of  appointing  police  ofH- 
ccn  is  conferred  on  a  police  commission,  and 
the  tennre  of  office  of  such  police  offlcen  is  not 
otherwise  defined,  restrained,  or  limited,  there 
is  an  implied  power  In  the  commission  to  remove 
SDcb  officers. 

4.  The  record  of  the  police  commission  showed 
that  on  a  certain  day  the  conunission  proceeded 
to  organize  the  department  by  the  appointment 
of  56  men  on  the  police  force,  Inclnding  plaliH 
tiff,  which  was  the  only  order  creating  the  olB- 
ces  which  such  appointees  should  flu.  There- 
after the  plaintiff  and  9  other  officers  were  re- 
moved; the  record  recitioK  that  th^  were  dis- 
missed from  service,  though  they  had  performed 
thoir  duties,  there  being  no  funds  for  their  pay- 
ment <fie/a  that  as  ue- offices  filled  by  son 
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appointeea  were  created  merely  by  their  appoint- 
Dient,  the  latter  entiy  Bhowmg  their  dismiBS&l 
was  a  reduction  of  the  police  force  by  the 
abolition  of  the  offices  held  by  sach  appointees, 
and  was  not  a  mere  dismissal  of  the  officers 
without  trial,  prohibited  by  Portland  City  Char- 
ter 18U6,  89  9&-101. 

5.  Ten  police  officers  were  discharged  on  June 
23d,  whidi  was  shortly  after  a  municipal  elec- 
tion; the  order  of  discharge  reciting  that  they 
had  perfoi'med  their  dntfea,  but  were  removed 
by  the  commiBsioD  for  want  of  .funds.  On  June 
30th  one  of  the  remoTed  officers  was  appointed 
spedal  policeman,  and  on  Au^st  2d  foar  others 
were  appoinfed  as  members  of  the  force,  and 
on  September  2d  two  others  were  reappointed. 
There  were  no  appointments  made  in  nlace  o£ 
the  other  officers  removed.  Beld  insufficient  to 
show  that  one  of  the  officers  was  removed  for 
political  reasons,  as  prohibited  by  Portland  City 
Charter  1898,  89  9&-101. 

Bean,  C.  J.,  dissenting. 

Appeal  from  circuit  court,  Multnomah 
county;  Alfred  F.  Sears,  M.  C.  George,  and 
John  B.  Cleland,  Judges. 

Writ  of  review  by  Charles  Venable  against 
the  board  of  police  commisslonera  of  the 
v.itj  of  Portland  to  determine  the  ralidlty  of 
his  removal  from  the  police  force.  From  a. 
Judgment  in  favor  of  plaintiff,  defendant 
appeals.  Reversed. 

This  is  a  apeclal  proceeding  to  review  the 
action  of  the  board  of  police  commissioners, 
whereby  the  plaintiff  was  relieved  from  the 
office  of  regular  policeman  of  the  elty  of 
Portland.  The  plaintiff  Iras  appointed  No- 
vemt>er  3,  1899.  and  contlnaed  to  discharge 
the  duties  of  his  appointment  until  June 
23,  1000,  when  he  was  dlBmissed  by  an  or- 
der of  the  board,  made  and  eatereA  at  a 
regular  meeting  thereof,  without  notice  or 
charges;  and  It  la  alleged  that  by  reason 
thereof  the  board  has  exceeded  its  Jurisdic- 
tion, and  exercised  Its  Judicial  functions  er- 
roneously. The  secretary  of  the  board  re- 
turned the  writ  with  a.  transcript  of  the  pro- 
ceedings  had  relative  to  plaintiff's  appoint- 
ment and  dismissal,  which  is,  in  brief,  as 
follows: 

"November  1,  1898.  The  board  met 
•  *  *  On  motion  of  Mr.  Cohen,  J.  L.  Wells 
was  appointed  humane  ofHcer." 

"Xovember  3,  1899.  Pursuant  to  adjourn- 
ment the  board  met  •  *  •  Mr.  Bates 
moved  that  the  board  proceed  to  organize 
the  department  In  accordance  with  the  char- 
ter .by  the  appointment  of  the  following  nam- 
ed men  to  the  police  force,  which  was  car- 
ried." Those  appointed  were  O.  P.  Church, 
Fred  HaUett  W.  O.  SUtt,  H.  A.  Parlier.  P. 
Murray,  C.  I*.  Du  Bols,  C.  Venable,  M.  Wal- 
ler. J.  M.  HackleroRd,  B.  W.  Cole,  and  47 
others. 

"June  23,  1900.  Adjourned  meeting  of  the 
board.  •  •  •  The  f(dIowlng  members  of 
the  police  department' were  dismissed  from 
service,  there  being  no  funds  for  their  pay- 
ment; and  the  commissioners  desire  to  state 
that,  while  the  officers  performed  their  da- 
tles,  the  action  of  Mr.  Oreenleaf,  the  as- 
sessor, in  reducing  the-  assessment,  ip&Ae  It 
imperative.  *  .  *  *  To  take  effect  June  30, 


1900.**  Those  dismissed  were  X  C.  Wells. 
Charles  VenaMe,  the  plaintiff,  and  'other  per- 
sons above  named,  except  O.  P.  Church. 

**Jnly  80.  1900.  The  board  met  •  •  • 
On  motion  of  Commissioner  Bates,  O.  P. 
Church  was  appointed  special  policeman, 
vl&e  Jack  Roberts." 

"August  2, 1900.  A  apedal  meeting  of  the 
board.  *  *  *  On  motion  of  Commissioner 
McLauchlan,  H.  A.  Parker  and  E.  W.  Cole 
were  appointed  pollc«nen.  On  motion  of 
Commissioner  McLauchlan,  John  F.  Kerri- 
gan and  Frank  J.  Snow  were  appointed  de- 
tectives." 

"September  3, 1900.  The  tAlet  of  police  re- 
ported having  appohited  C.  L.  Du  Bols  and 
J.  M.  Harkleroad  r^rular  officers.  On  mo- 
tion, the  appointments  were  ratified." 

"Xovember  5,  1900.  The  board  had  Its  reg- 
ular monthly  meetfng.  •  •  •  The  chief 
of  police  reported  having  reinstated  O.  P. 
Church  as  a  regular  policeman  on  October 
25,  1000,  and  on  motion  his  action  was  rati- 
fied." 

"Xovember  5th.  •  •  *  On  motion  of 
Commissioner'  Rankin,  Joe  Belaing  was  ap- 
pointed a  regular  policeman,  to  be  detailed 
as  humane  officer;  the  appointment  to  date 
from  November  15,  1000.  He  served  fifty- 
five  days  and  resigned.  Has  received  no 
money.  Mr.  Relsing  was  selected  by  the  Hu- 
mane Society  with  the  understanding  that  if 
the  council  did  not  pay  his  salary,  which  the 
commissioners  said  would  be  rery  uncertain, 
the  society  Iteelf  would  supply  It." 

The  trial  conrt  reversed  the  order  dis- 
missing the  plaintiff  from  service,  and  di- 
rected his  reinstatement,  from  which  Judg- 
ment the  board  appeals. 

J.  M.  Long,  Cor  appellant.  D.  J.  Malarkey 
and  John  F.  Logan,  for  respondent  ' 

WOLVEBTOX,  J.  (after  stating  the  facts). 
The  plaintiff's  contentim  ia  that  by  the  act 
of  the  board  appointing  him  and  others  regu- 
lar Placemen,  they  were  constituted  officers, 
and  that  their  tenure  of  office  was  during 
good  behavior;  that  they  could  not  be  re- 
moved for  any  cause  or  purpose  whatsoever, 
exc^t  for  inefficiency,  misconduct  Insubor- 
dlnaUm,  or  vitiation  of  law;  and  that  the 
dismissals  were  made  to  subserve  political 
purposes,  contrary  to  the  direct  Inhibition 
of  the  charter.  Upon  the  other  hand.  It  is 
maintained  that  the  board  was  vested  with 
ample  power  to  so  manage  and  regulate  the 
departmmt  as  to  adapt  It  to  the.  exigencies 
of  the  service,  and  that  It  was  authorized  to 
reduce  the  police  force  upon  economical 
grounds,  being  charged  with  the  duty  of 
keeping  the  expenses  oi  the  department  with- 
in the  appropriations  or  funds  available  there- 
for, and  that  the  dismissal  of  plaintiff,  with 
others,  was  in  pursuance  of  that  authority, 
and  not  for  political  reasons.  The  proceed- 
ing being  by  writ  of  review,  the  question 
must  be  resolved  by  the  record,  as  one  of 
law,  and  no  extraneous  facts  or  evidence 
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idlnnde  can  be  taken  Into  acconnt  The  pth 
Uee  commissionerB  are  by  the  charter  given 
plenary  power  pertaining  to  the  organlzatlofi. 
management,  and  contnd  of  the  police 
partment  In  this  reepect  tbey  stand  In  the 
place  and  stead  of  the  common  council,  as 
they  are  clothed  with  all  the  executive  func- 
ttona  of  the  city  pertaining  thereto.  They 
are  anthorised  to  adopt  rules  and  regulations 
for  receiving  and  bearing  complaints  against 
members  of  the  police  force;  for  their  re- 
moval, suspension,  or  forfeiture  of  wages  oh 
account  of  misconduct  or  negligence  In  the 
discharge  of  their  duties.  Sections  68-70. 
Portland  City  Charter  1808.  Beyond  this, 
their  functions  require  that,  from  an  econom- 
ical standpoint,  they  shall  so  manage  and 
condact  the  affairs  pertaining  to  the  depart- 
ment  as  to  keep  the  expenses  within  the 
revenues  appropriated  and  available  for  that 
purpose.  Section  32,  subd.  1,  and  sections 
51,  n,  217.  Id.;  Gadsby  v.  City  of  Portland. 
38  Or.  135,  63  Pac.  14.  The  revenues  are 
fixed  1^  the  charter,  and.  after  an  asseas- 
ment  Is  made>  the  amount  available  may  be 
readily  ascertained.  In  view  of  these  pow- 
ers and  functions  Impwted  upon  the  board. 
It  was  declared  that  all  appointments  made 
tbmby  should  continue  during  good  -  be- 
havior, and  that  no  officer  or  member  of  the 
department  should  be  removed  or  reduced  In 
rank  or  pay  upon  political  grounds,  or  for 
any  reason  except  In^clency,  misconduct. 
Insubordination,  or  violation  of  law,  after  a 
fair  trial  upon  complaint  regularly  preferred, 
and  reasonable  notice.  Sections  99-101. 
These  latter  regulations  are  restrlctiona  upon 
the  powers  previously  accorded,  and  are  to  be 
construed  as  limiting  the  power  of  removal 
for  cause  to  those  several  reasons  enumeratr 
ed,  but  the  power  to  so  administer  the  af- 
fairs of  the  department  as  to  keep  the  ex- 
penditures within  the  estimated  revenues  is 
not  thereby  restrained  or  circumscribed. 
Having  the  power  to  organize  the  poUce  force 
1q  the  first  Instance  the  commissioners  have 
the  power  to  Increase  or  reduce  It  as  the  ex- 
igencies and  proper  management  may  re- 
quh-e;  and  therefore,  If  the  anticipated  reve- 
nues are  insofflcient  to  meet  the  requirements 
of  an  efficient  service,  they  may  reduce  the 
force  so  that  the  expenditures  will  not  ex- 
ceed the  appropriations.  If  practicable.  This 
Is  a  view  taken  of  a  like  sltuatltm  in  New 
Tork,  and  seems  reasonable  and  sound.  It 
was  there  enacted  that  "n^  regular  clerk 
or  head  of  a  bureau  siiall  be  removed  until 
he  has  been  Informed  of  the  cause  of  the  pro- 
posed removal,  and  has  been  allowed  an  op- 
ptHtunlty  of  making  an  explanation,  and  in 
ever>'  case  of  removal,  the  true  grounds 
thereof  shall  be  forthwith  entered  upon  the 
records  of  the  department  or  board,"  the  ob- 
ject of  which  legislation  was  declared  to 
be  to  prevent  removals,, except  for  cause,  and 
then  only  after  an  (Hiportunlty  to  be  heard. 
It  was  adjadged  that  such  enactment  had  no 
application  to  the  caae  where  a  clerkship  was 


abrogated,  because  there  was  no  ftirth^ 
need  for  the  services,  or  for  the  lack  of 
available  funds  with  which  to  meet  expenses. 
In  another  case  it,  was  said  that  the  provi- 
sion has  DO  application  to  a  case  where  the 
Incumbent  was  dismissed  for  want  of  funds, 
or  In  order  to  reduce  expenses.  Lethbrldge 
V.  City  of  New  York,  133  N.  T.  232,  237,  30 
N.  E.  975;  Longdon  v.  Mayor,  etc.,  92  X. 
Y.  427;  People  v.  Board  of  Fire  Com'rs,  72 
N.  Y.  445;  Moores  v.  State,  54  Neb.  486,  74 
K  W.  S^.  It  Is  urged  that  the  board  la  not 
accorded  the  power  <^  removal  by  way  of 
distinguishing  some  of  the  cases  where  It  ap- 
pears that  such  a  power  was  expressly  given 
by  statate.  But  the  authority  Is  Implied 
from  the  power  of  appointment,  where  the 
tenure  of  the  office  is  not  otherwise  defined, 
unless  restrained  or  limited  by  some  other 
provision.  We  quote  tbk  language  of  the 
cases:  "The  power  to  appoint  to  office  <x 
place  where  the  term  and  tenure  are  not  de- 
fined necessarily  carries  with  It  the  power 
of  removal."  People  v.  Board  of  Fire  Com'ra. 
73  N.  Y.  437,  441.  "In  the  absence  of  re- 
stralata  Imposed  bj  the  constitution  or  by 
statute,  the  power  of  appointment  Implies  the 
power  of  removal,  when  no  definite  term  Is 
attached  to  the  office  by  law."  People  v.  La- 
throp,  142  N.  Y.  113,  116,  38  N.  E.  805. 
"With  resi>ect  to  the  tenure  or  duration  ot 
public  employment,  such  as  the  rriatw  had 
at  the  time  of.  his  dismissal  [a  member  of 
the  park  police  of  the  city  of  New  York}, 
the  general  rule  Is  that  where  the  power  of 
appointment  Is  conferred  In  general  terms  and 
without  restriction,  the  power  of  removal. 
In  the  discretion  and  at  the  will  of  the  ap- 
pointing power,  is  implied,  and  always  ex- 
ists, unless  restrained  and  limited  by  some 
other  provision  of  law."  People  v.  Bobb, 
126  N.  Y.  180,  182,  27  N.  E.  267.  So  that  we 
need  not  look  further  for  the  power  of  re- 
moval. It  exists  by  implication,  unless  re- 
strained by  some  othw  provision  of  the  char- 
ter. • 

On  November,  iS98,  J.  L.  Wells  was  ap- 
pointed humane  officer;  and  on  the  3d  of 
November,  1890,  the  board  proceeded  to .  re- 
organize the  department  by  apiMintlng  56 
men  upon  the  police  force,  among  whom  were 
Q.  P.  Church  and  the  plaintiff.  This  is  ap- 
parently all  there  was  of  the  organization,— 
the  simple  appointment  of  these  men  as  reg- 
ular policemen.  The  record  of  the  board  of 
June  23,  1900,  Is  to  this  effect:  "The  follow- 
ing members  of  the  police  department  were 
dismissed  from  service,  there  being  no  fimds 
f(ir  their,  payment;  and  the  commissioners  de- 
sire to  state  that,  while  the  officers  performed 
their  duties,  the  action  of  Mr.  Greenleaf,  the 
assessor,  In  reducing  the  assessment,  made  It 
Imperative."  Then  follows  the  names  of  the 
persons  dismissed,  among  whom  were  the 
plaintiff,  J.  L.  Wells,  and  eight  others.  So  It 
appears  that  the  dismissal  or  removal  from 
service  of  these  men  was  no  more  informal 
than  their  appointment  Now,  U  .this  was  a 
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reduction  of  the  police  force,  and  not  a  sheer 
removal  of  tlie  incumbents,  and  such  redac- 
tion was  for  economical  reasons,  It  must  be 
considered,  under  the  authorities,  legitimate 
and  valid;  and  this  depends  upon  whether  the 
mode  adopted  for  such  reduction  was  regular 
and  competent  for  the  purpose,  and  upon  the 
construction  to  be  given  the  language  of  the 
board  in  malting  the  removals  as  to  Its  Inten- 
tion in  the  premises.  The  only  creation  there 
was  of  any  office  was  the  appointment  of 
these  men  to  serve  In  the  capacity  of  regular 
policemen.  The  board  had  not  so  far  as  the 
record  shows,  previously  adopted  any  rule 
OP  regulation,,  as  It  Is  probable  it  was  empow- 
ered to  do,  creating  or  establishing  any  office 
by  title  of  regular  policeman,  or  designating 
the  number  that  should  constitute  the  police 
force.  So  there  Tpere  no  offices  to  be  filled 
at  the  time  of  the  appointment,  and  none  ex- 
ist now,  except  as  the  appointments  authorize 
the  Incumtwnts  to  assume  the  title  and  dis- 
charge the  duties  pertaining  thereto.  As  the 
method  of  creating  the  offices  was  by  the  ap- 
pointment of  the  officers  solely,  the  removal 
of  the  incumbents  was  effective  for  their  ab- 
rogation, so  that  the  police  force  as  thus  or- 
ganized was  reduced  by  the  number  of  regu- 
lar policemen  dismissed  from  service.  No 
more  formal  or  particular  method  could  be 
required  to  be  observed  in  the  reduction  of 
the  force  than  In  its  establishment  or  in- 
crease. Was  It  the  purpose  of  the  board  In 
dismissing  these  men  from  service  to  reduce 
the  force  because  of  the  lack  of  sufficient 
fmids  to  warrant  their  retention,  or,  as  char- 
ged by  plaintiff,  did  It  remove  them  for  po- 
litical reasons?  The  presumption  always  ob- 
tains that  public  officials  and  boards  indued 
with  public  functions  have  acted  and  will 
act  in  the  discharge  of  their  duties  honestly 
and  In  entire  good  faith.  So  we  must  assume 
tliat  the  board  has  discharged  its  duties  up- 
rightly and  with  good  and  lawful  intent  in 
the  present  instance,  unless  the  contrary  ap- 
pears. The  form  of  the  order,  reciting  that 
the  members  were  dismissed  from  service, 
with  the  declaration  that  they  had  perform- 
ed their  dutl^,  must  be  interpreted  to  mean 
that  they  were  relieved  for  no  reasons  detri- 
mental to  their  standing  as  officers.'  But  the 
reason  stated  for  relieving  them  Is  that  there 
were  no  funds  for  their  payment,  and  this 
was  sufficient,  if  true  and  made  bona  fide. 
Ab  to  the  truth  of  the  assertion,  there  is  ab- 
solutely nothing  in  the  record  to  controvert 
it  The  fact  that  the  order  was  made  soon 
after  the  general  election  Is  a  circumstance 
in  support  of  platntlfrs  position,  but  it  Is 
clearly  not  sufficient  within  itself  to  Impute 
bad  faith.  It  is  asserted,  however,  that  oth- 
er men  were  subsequently  appointed  In'  the 
stead  of  those  dismissed,  and  that  this  Indi- 
cates unmistakably  the  evil  intent  with  which 
the  board  acted  In  the  first  Instance.  Now, 
If  we  are  permitted  In  this  kind  of  a  pro- 
ceeding to  take  Into  consideration  the  sub- 
sequent records  in  connection  with  the  orig- 


inal order,  for  the  purpose  of  ascertaining 
with  what  intent  the  latter  was  made,— a 
proposition  about  which  there  la  eome  doubt, 
—we  find  that  on  July  dOth,  a  month  after- 
wards, O.  P.  Church  was  appointed  as  a  spe- 
cial policeman,  vice  Jack  Koberts.  He  is  not 
complaining,  however,  and  the  incident 
throws  no  light  upon  the  original  order  of 
dismissal.  On  August  2d,  Parker  and  Cole 
were  reappointed  regular  policemen,  and  Joba 
F.  Kerrigan  and  Frank  J.  Snow  were  awwlnt- 
ed  detectives.  No  inference  can  be  drawn  from 
the  fact  of  reappointing  Parker  and  Cole  that 
they  and  others  were  relieved  for  political 
reasons.  Indeed,  the  reasonable  deduction 
would  be  quite  to  the  contrary.  Kerrigan  and 
Snow  were  appointed  to  a  different  service. 
Whether  the  position  la  one  of  higher  grade 
than  a  regular  policeman,  and  should  have 
been  made  from  the  regular  force,  is  not  dis- 
closed, but  the  fact  of  their  appointment  in 
no  way  Impeaches  the  good  faith  of  plain- 
tiff's -dismissal.  On  September  2d,  Du  Bols 
and  Harkleroad  were  reappointed;  and  on  No- 
vember Sth,  Church  was  reinstated,  and  Joe 
Belsing  appointed  as  a  regular  policeman,  to 
be  detailed  as  humane  officer  at  the  instance 
of  the  Humane  Society,  and  has  received  no 
pay  from  the  department  for  his  services. 
This  constitutes  the  whole  record.  Of  the 
ten  dismissed  from  service,  four  have  been 
reinstated,  two  are  not  complaining,  while 
four  are  prosecuting  writs  of  review  for  their 
reinstatement.  Of  these  latter,  none  others 
have  succeeded  to  their  posts  of  duty,  so  it 
cannot  l>e  said  that  they  have  been  displaced 
to  make  room  for  men  more  congenial  polit- 
ically with  the  board,  and  it  Is  difficult  If 
not  Inimical  to  reasonable  deduction,  to  ex- 
tract from  the  record.  In  the  face  of  the  pre- 
sumption of  good  faith  primarily  to  be  ac- 
corded the  acts  of  the  board,  that  these  dis- 
missals were  made  for  political  reasons. 
True,  It  was  the  Indubitable  purpose  of  the 
legislature  to  extend  dvll  service  rules  to 
the  police  and  fire  departments  of  the  city 
of  Portland,— a  commendable  and  meritorious 
policy  to  adopt— and  the  charter  provisions 
relative  thereto  should  be  vigorously  and 
scrupulously  observed  and  executed;  but  It 
has  never  been  the  purpose  of  civil  service 
reform  to  hamper  or  cripple  the  public  serv- 
ice, so  that  it  may  not  be  conducted  for  the 
best  Inter^t  of  the  state  or  municipality 
concerned.  The  legidature  has  not  promul- 
gated any  specific  rules  for  the  organization, 
management,-  and  control  of  the  police  de- 
partment, nor  has  It  designated  the  numb» 
of  offices  to  be  established,  the  grades  thereof, 
or  pointed  out  the  method  for  the  selection 
of  special  officers  for  dismissal  where  a  re- 
duction of  the  service  Is  contemplated;  and 
we  are  not  advised  of  any  that  the  members 
of  the  police  commissioners  have  adt^ted  for 
the  regulation  and  government  of  these  mat- 
ters. Perhaps  they  have  adopted  none,  or 
possibly  have  failed  In  this  respect  to  exercise 
the  power  accorded,  or  to  observe  the  rea- 
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MBtfbto  mandate  of  tbe  charter;  but  onlesa 
we  can  aaj  that  they  have  exceeded  tiielr 
Jortadlctton,  or  exercised  their  Judicial  fnnc* 
tlooB  erroneoDsly,  to  the  Injury  of  the  plain- 
tiff, we  are  powerlesa  to  give  relief  In  tbia 
bind  of  a  proceeding. 

The  record  does  not  disclose  an  excess  of 
anthOTlty,  and  hence  the  Judgment  of  the  cli^ 
colt  court  will  be  roTersed,  and  the  cause  will 
be  remanded,  with  directions  to  dismiss  Oie 
writ;  and  It  Is  so  ordered. 

WAN,  C.  J.  <dlS8eatiQg).  As  the  charter 
does  not  q;»ecif7  the  number  of  officers  or 
members  of  the  police  fcwce,  but  makes  it 
the  duty  of  the  board  ot  police  ctunmlBSlon- 
m.  with  the  funds,  derived  from  an  annual 
tax  ot  not  to  exceed  1%  mills  (Seas.  Laws 
1806.  p.  lOe,  I  S2;  Id.  p.  180^  I  217).  to  or- 
ganize govern,  and  conduct  a  police  forces 
with  a  chief,  one  or  more  captains,  detectives, 
etc,  and  "a  suitable  force  of  regular  police- 
men" (Id-  p.  129,  t  68;  Id.  p.  127,  S  70),  I  con- 
cur in  the  view  that  it  Is  within  the  power 
of  the  board  to  reduce  the  force  whenever  the 
pablic  revenues  demand.  I  think,  however, 
this  shonld  be  done  by  direct  resolution  or  or- 
der abrogating  the  extra'  ofSees,  and  Dot  by 
the  mere  removal  of  the  officers.  As  I  read 
the  charter,  the  board  la  absolutely  prohibit- 
ed from  removing  a  policeman,  except  for 
certain  enumerated  causes,  whleb  do  not  In- 
dode  a  want  of  funds.  Id.  p.  ISO,  i  101.  So 
ktDg  aa  the  office  exists,  the  appointee  Is  en- 
titled to  h<^d  it,  nnless  removed  in  the  man- 
ner provided  in  the  charter,  and  for  the  caus- 
es specified.  The  record  ot  the  police  board 
recites  that  the  plaintiff  and  other  policemen 
named  were  "dismissed  from  service,"  and 
I  doubt  whether  it  can  be  properly  held  to 
show  an  intoition  to  reduce  the  force  or  ab- 
rogate the  offices  they  hdd,  especially  In  view 
of  the  subsequent  action  of  the  board  in  re- 
appcOnting  some  of  the  persons  dismissed,  and 
In  appointing  othera.  wltboiit  an  order  lo- 
creaalng  tin  torca. 


(40  Or.  374) 

PACIFIC  LUMBER  CO.  T.  PBESOOTT  et  al.' 
^preme  Court  of  Oregon.  Jan.  18. 1802.) 

SALES— DEUVBRT—TITLa-DEFAUt.T—ES- 
TOPPKU 

1.  Plaintiff,  having  purdiased  a  certain  qusn- 
tlty  of  lumber  of  a  recover  at  a  stipulated 
pnce  per  tiionsand,  which  was  to  be  paid  in 
iostailments,  and  believiDg  It  had  paid  for  oear- 
ail  the  inmber  that  coald  be  secured  under 
•  contract,  refused  to  pay  further  instaU- 
ments;  and  the  receiver  a  ted  it  to  vhow  why 
the  contract  shonld  not  be  declared  void,  and 
ijndemeot  of  forfeiture  was  entered.  Plain- 
tilt,  miming  that  title  had  vested  in  it  for  the 
anuMint  of  lumber  which  would  be  secured  by 
tile  payments  made  at  the  rate  stipulated,  sold 
the  remainder  of  the  Inmber  to  defendant,  but 
tbe  receiver  delivered  to  defendant  only  the 
amonat  which  the  payments  would  cover  at  the 
market  rate.  Btia,  that  an  action  for  the  fall 
amoant  sold  defendant  at  the  stipulated  rate 
was  not  a  collateral  attack  on  the  indgment; 
the  judgment  not  bavlog  determined  now  nuu:h 
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of  the  lumber  bad  vested  In  plalntifl  li^ore  Us 
contract  was  declared  forfeited. 

2.  Where  a  recrivw  coutracu  to  sell  prop- 
erty, and  the  buyer,  with  the  assent  of  the 
receiver  and  the  approval  of  the  court  asalgos 
the  contract  to  a  third  person  who  rtipalatee 
to  carry  out  all  the  terms  of  the  contract,  the 
latter  becomes  a  party  to  the  proceeding  in 
which  the  receiver  was  appointed,  and  sub- 
jects htmself  to  the  jurisdiction  of  the  court, 
so  as  to  be  bonnd  by  an  order  afterwards  ren- 
dered annulling  the  contract. 

3.  A  contract  for  the  sale  of  a  certain  quan- 
tity of  inmber  at  a  stipulated  price  per  thou- 
sand provided  that  If  either  par^  breached  the 
contract  it  should  be  void,  ana  for  the  pur> 
pose  of  estimating  the  amount  due  In  case 
of  partial  performance  a  certain  higher  rate 
per  thousand  was  agreed  on.  The  title  of  the 
lumber  was  to  vest  in  the  buyer  as  fast  as 
paid  tor.  Held,  that  though  tiUe  vested  in 
the  buyer  as  payments  were  made,  and  before 
tlelivM*y,  it  only  attached  to  such  a  quantity, 
in  case  of  a  breach,  as  could  be  secured  by 
the  payment  of  the  higher  rate  agreed  on. 

4.  A  receiver,  havUig  contracted  to  sell  a 
certain  quantity  of  Inmber,  of  different  grades, 
at  a  uniform  price:  a  higher  price  to  be  char- 
ged in  ease  of  partial  performance  and  breadl: 
payments  to  be  made  at  stated  intervala,-^ted 
the  buyer  to  show  why  the  contract  should 
not  be  annulled  for  nonpayment  of  an  Install- 
ment, and  the  court  gave  him  10  days  in  which 
to  make  the  payment.  Htid,  that  the  fact  that 
the  buyra*,  before  expiration  of  the  10  days,  or- 
dered the  receiver  to  deliver  the  cheaper  grade 
of  lumber,  which  was  refused,  did  not  excuse 
him  from  his  default,  and  throw  the  default 
on  tlie  receiver,  since,  if  this  were  ao,  the 
buyer  could  claim  the  best  quality,  aa  well  aa 
the  poorest,  and  secure  it  at  the  uiiiform  price, 
to  the  extent  ot  the  advance  payments  made 
by  him,  despite  his  default. 

5.  Having  purchased  a  certain  quantity  of 
Inmber  of  a  receiver,  and  received  only  a  part 
of  it.  plaintiff  sold  the  remainder  to  defendants; 
but  the  recdver,  claiming  that  a  less  quantity 
was  due  plamtiff  by  reason  of  the  latter'a  de- 
fault, delivered  to  defendants  a  portion  of  the 
ronainder  only,  and  sold  them  the  other  por- 
tion on  his  own  account  HM,  that  defendants' 
acknowledgment  to  plaintiff  that  they  had  re- 
ceived from  "your  stock"  the  entire  quantity 
was  not  an  admission  of  plaintiff's  tHle  to  the 
entire  quantity,  and  did  not  create  an  estoppel 
against  them:  being  Intended  merely  to  iden-< 
tify  it  aa  the  Inmber  originally  agreed  to  be 
sold. 

Appeal  from  circuit  court;  Multnomah 
county;  A  L.  Frazer,  Judge. 

Action  by  the  Pacific  Export  Lnmber  Com- 
pany against  A  Prescott  and  others.  From 
a  Judgment  for  plaintiff,  defendants  appeaL 
Reversed. 

This  Is  an  action  to  recover  the  sum  of 
$788.74.  It  Is  alleged  in  the  cmnplalnt  that 
CO  December  1,  1800,  John  Gruber.  as  re- 
ceiver of  the  Capital  Lumbering  Company,  a 
corporatl<mt  entered  into  a  contract  with  R.D. 
Jones  whereby  be  sold  to  the  latter  a  quan- 
tity of  lumber,  supposed  to  contain  about  1,- 
000,000  fectt  and  known  as  "merchantable 
and  better  quality,"  then  near  Wlnlock. 
Wash.,  for  the  sum  of  $3.60  pw  thousand,  on 
account  of  which  $600  was  th«i  to  be  ad- 
vanced, and  a  like  sum  to  be  paid  on  the  1st 
of  each  month  thereafter  UDtll  the  value 
ther«<rf  was  fully  paid,  and  Jones  was  also 
to  pay  the  npense  locarred  In  planing  and 
kiln  drying  such  part  ot  the  lumber  as  be 
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mlsbt  order  dressed  ae  dried;  that,  on  the 
day  said  contract  was  entered  Into.  Jones, 
with  Gmb«'*s  consent,  assigned  all  his  inter- 
est therein  to  plaintiff,  a  corporation,  which 
^ald  the  several  installments  to  and  Includ- 
ing April,  1897,  amounting  to  $2,500;  that  on 
July  7,  1SD7,  plaintiff  had  received  lumber  of 
the  value  of  $750.07,  and  Incurred  an  expense 
of  $314.89  for  planing  and  kiln-drying,  leav- 
ing due  it  from  Gruber  SD8,621  feet,  which  It 
on  that  day  sold  to  the  defendants,  A.  Pres- 
cott,  J.  A.  y^ess,  and  L.  J.  Furher.  part- 
ners as  Prescott,  Teness  &  Co.,  at  $8.60  per 
thousand,  to  whom  Gruber,  prior  to  October 
— ,  1807,  delivered  179,527  feet,  of  the  value 
of  $646.30,  and  thereafter  219,091  feet  there- 
of at  the  contract  price  of  $788.74,  no  part  of 
which  latter  sum  lias  been  paid.  The  an- 
swer denied  the  material  allegations  of  the 
complaint  and,  for  a  separate  defense,  aver- 
red that  the  defendants  In  July,  1897,  entered 
into  a  amtract  with  plaintiff  whereby  they 
agreed  to  purchase  all  the  "merchantable 
and  better  quality"  of  lumber  which  It  then 
owned  near  Wlnloclc,  Wash.,  at  $3.60  pex 
thousand,  to  be  Inspected  and  delivered  to 
them  by  Gmba,  from  whom  they  received 
prior  to  October  18,  1897,  179,527  feet,  of  the 
value  of  $643.30,  which  sum  they  paid  plahi- 
tlff,  whereupon  it  refused  to  deliver  to  them 
any  more  lumber  under  the  terms  of  Its  con- 
tract Fw  a  second  defense,  it  is  alleged: 
That  plaintiff  ought  not  to  be  permitted  to 
ever  that  after  October  — ,  1897,  the  defend- 
ants received  any  lumber  on  Its  account  or 
that  they  owed  it  $788.74,  or  any  sum,  for 
that  (me  Ida  Hining  having  commenced  a 
suit  in  the  superior  com-t  for  Lewis  county, 
Wa£h'.,  against  the  Capital  Lumbering  Corn- 
pony^  a  corporation,  Gmber  was  appointed 
receiver  thereof;  and,  having  duly  qualified 
as  such,  he  on  December  1,  1896,  entered  into 
a  contract  with  R.  U.  Jones,  which  he  on 
that  day,  with  Gmbor'a  consent  assigned  to 
plaintiff,  which  agreed  to  keep  and  perform 
the  terms  and  conditions  thereof.  That 
plalntur  having  neglected  to  pay  the-  Install- 
ment of  $500  maturing  &Iay  1,  1897,  Gruber 
on  June  3d  of  that  year  filed  a  retmrt,  in  the 
court  and  catfse  In  which  he  was  appointed 
receiver,  praying  that  a  citation  issue  requir- 
ing plaintiff  to  show  why  Its  contract  with 
him  should  not  be  forfeited  by  reason  of  the 
failure  to  comtdy  with  the. terms  thereof. 
That  a  citation  haying  been  issued,  plain- 
tiff's attorney,  >  in  response  thereto,  filed  an 
answer  controverting  the  material  averments 
of  the  petition,  and  alleging  that,  by  reason 
of  the  lumber  falling  far  below  the  estimated 
qnantity;  plaintiff  had  pdld  for  nearly  all  the 
specified  quality  that  could  be  secured  under 
the  contract  which  ought  not  to  be  canceled. 
That  court  on  June  28,.  1S97,  upon  the  issue 
thua  made,  found  that  the  "merchantable 
andubetta-  lumber"  remaining  was  of  the 
valce  of  l)etween  $1,300  and  $1,500,  and  de- 
creed that'  plaintiff  pay  the  installment  of 
$000  withtai  lA  days  tberefronir  or  that  in  de- 


fault thereof  the  ccmtract  be  declared  foi^ 
felted  by  the  recelveiv  and  that  no  part  of 
said  sum  having  ever  been  paid,  the  detrce 
of  forfeiture  became  final.  That  thereafter 
proceedings  were  Instituted  in  the  supreme 
court  of  ^'^ashlngton  by  that  state,. upon  the 
relation  of  plaintiff  herein,  against  the  jndge 
of  said  superior  court  and  Gruber,  recttlng 
the  facts  inridved  in  said  petition  and  an- 
swer, and  the  decree  based  thetemi.  whwe- 
upon  an  alternative  writ  ot  prohibition  was 
issued;  but  a  demurrer  thereto  havhig  been 
sustained  October  11^  1897.  ttte  proceeding 
was  dismissed.  That  the  supwlor  court  for 
Lewis  county,  Wash.,  and  the  sopreme  court 
of  that  state  are  courts  ot  general  jurisdic- 
tion, and  said  proceedings  had  therein  were 
duly  cuidDcted  according  to  the  laws  of  that 
state  and  the  roles  of  said  courts,  and  that 
the  contr^t  nwntl<Hied  In  such  xvoceedlngs  Is 
the  agreement  referred  to  In  plataitifl's  -com' 
plahit  That  the  only  lumber  lOalntlff  was 
entitled  to  imder  said  contract  and  the  de- 
crees of  said  courts  was  179,527  feet  which 
quantity  the  defotdants  received  and  paid  It 
therefor,  and  that  any  otha-  lumber  secured 
by  than  after  October  18.  1897,  was  received 
from-  6mb«-,  with  Vhraa  they  settled  there- 
for. The  r^y  denied  the  material-  allesn- 
tlons  ot  new  matter  in  the  answer,  and  aver- 
red that  the  defendants  ought  not  to  be  per- 
mitted to  allege  that  they  received  mily  179.- 
627  feet  Of  lumber  from  the  plaintiff,  for.  in 
answer  to  a  request  for  a  statement  they 
wrote  to  i^hitiff  oa  November  4.  1887,  that 
prior  to  October  10th  of  that  year  they  had 
received  181,000  feet  taoA  six  days  thweafter 
80,000  feet  The  reply  admits  ttiat  said  pro- 
ceedings were  had  In  tiie  snperiw  court  for 
Lewis  county.  Wash.,  but  denies  that  such 
court  had  power  to  require  the  payment  of 
any  part  of  the  Installmait  maturing  May  1, 
1897,  or  to  declare  a  f(»teiture  of  the  con- 
tract In  case  ot  the  nonpayment  thereitf,  or 
that  said  decree  had  become  final  or  binding 
upcm  plaintiff.  A  trial  was  bad,  without  the 
intervention  of  a  Jury,  and,  the  plaintiff  hav- 
ing Jntrodnced  Its  evidence  and  rested,  the 
defendants  moved  for  a  judgment  ot  nonsuit 
which  being  overruled,  and  an  e^tception  al- 
lowed, they  introduced  their  testluKmy. 
whereupon  the  ctiurt  found  the  foots  la  ac- 
cordance with  the  allegations  of  the  com- 
plaint, exc^t  that  ^Intiff  had  renda«d  de- 
fendants a  statement  of  account,  claiming 
for  the  lumber  received  after  October'  19, 
1897,  only  tbe  sum  of  $758.74,  for  which 
judgment  was  given,  and  defendants  appeal. 

Geo.  K.  Chamberlain,  for  appcUaats.  Gea 
H.  Williams,  for  reepoodent 

MOORE,  J.  (after  stating  the  facts).  It  IS 
contended  by  def^dants*  counsel  that  Jones 
having  assigned  his  Interest  In  the  contract 
for  the  purchase  of  the  lumber  to  plaintiff, 
which  agreed  to  keep  and  pfirform  his  en- 
gagements, and  such  transfer  havhig  been 
consented  tv  and  ratified  by  the  receiver 
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aad  approved  by  tbe  cottrt.  plaintiff  thereby 
became  a  party  to  such  contract,  and  sub- 
jected Itself  to  the  jurisdleticHi  of  the  court 
which  was  authorized  to  compel  It  to  fulfill 
Iti  obligations,  or  for  a  failure  thereof  to 
declare  the  contract  forfeited,  and,  the  court 
baring  done  so,  Its  order  evldMicIug  the  exer- 
cise of  such  power  became  final;  that  this  ac- 
tlcHi  Is  a  collateral  attack  ou  such  judgment; 
and  that,  these  facts  having  been  disclosed 
by  plalntiflTs  evidence  and  the  admissions  In 
the  pleadings,  an  error  was  committed  in 
erermling  the  motion  for  a  Judgment  of  non- 
aalt  The  evldmce  Introduced  at  the  trial 
shows  that  Ida  Hining  having  ctunmenced  a 
salt  In  the  euperlw  court  for  Lewis  county. 
Wash.,  against  the  Capital  Liumberlng  Com- 
pany, a  corporation,  J<An  L.  Gruber  was  ap- 
pointed receive  thereof,  who  on  December  1, 
1806.  altered  Into  a  contract  with  R.  D. 
Jmes  by  the  terms  of  whlc^ ,  be  agreed  to 
aell  and  deliver  to  the  latter  all  the  "yard 
stocb,"  comnwnly  known  as  "merchantable 
aud  better  quality,"  of  lumber,  supposed  to 
be  1,000,000  feet  then  on  the  mill  yard  and 
dock  and  In  the  sheds  and  kiln  of  the  Cap- 
ital Lumbering  Company  at  Wtnlock.  In  said 
state,  and  also  such  further  quantity  of  yard 
stock  as  might  be  manufactured  in  the  or- 
dinary operatl<m  of  the  said  corporation's 
mill,  in  cutting  tiie  remainder  of  a  cargo  of 
lumber  for  a  ship  then  lying  at  Kalama,  In 
said  state;  Jones  agreeing  to  take  the  whtAe 
thereof,  and  promising  to  pay  therefor  (3.60 
pa  thousand  feet  free  on  board  the  cars  at 
Vinlock,  and  also  to  pay  such  additional 
cost  as  might  thereafter  be  Incuired  at  his 
reqaest  in  dressing  and  drying  any  part 
thereof;  $500  to  be  paid  down,  and  a  like 
sum  payable  on  the  lat  day  ot  each  month 
thereafter  until  the  wb(^e  turn  due  for  said 
lomtwr,  as  well  as  for  the  dressing  and  dry- 
ing thereof,  was  paid;  no  time  having  been 
specified  in  which  the  lumber  was  to  be  re- 
moved. The  said  agreement  In  which  Gru- 
ber and  .Tones  nre  denominated  parties  of  the 
first  and  second  parts,  respectively,  contains 
the  following  stipulation:  "Provided,  and  It 
is  hereby  expressly  understood  and  agreed, 
that  the  party  of  the  first  part  shall  not  un- 
der this  contract  be  required  to  deliver  at 
any  time  any  quantity  or  portion  of  said  lum- 
ber In  excess  of  the  amount  of  lumber  then 
fully  covered  by  payments  theretofore  made 
to  him  by  said  party  of  the  second  part  or 
his  asstgaa;  and  for  the  purpose  of  ascertain- 
ing whether  or  not  any  required  shipment 
of  said  lumber  would  be  In  excess  of  the 
amount  covered  by  all  payments  which  may 
theretofore  have  been  made,  the  value  of 
all  [tfior  shipments  made  hereunder  shall  be 
ettimated  by  the  current  market  prices  of 
lamber  of  grades  similar  to  the  grades  In- 
cluded In  such  prior  shipments  as  disclosed 
by  the  Invoices  thereof,  and  not  by  the  aver- 
>se  rate  of  $3.00  per  thousand  feet  herein- 
before mentioned.  Should  the  party  of  the 
weond  part  or  his  assigns  desire  aud  or- 
67P.-14 


der  shl[HDent8  ot  lumber  to  be  made  more 
rapidly  than  the  monthly  payments  herein 
specified  would  fully  cover  oa  the  basis  of 
reckoning  above  provided,  the  said  party  of 
the  second  part  hereby  promises  and  agrees 
to  and  with  the  party  of  the  first  part  to  pay 
cash  upon  delivery  of  each  car  load  thereof 
at  current  market  prices  for  such  grades  of 
lumber,  and  such  iwyment  shall  be  credited 
upon  the  aggregate  amount  due  to  the  first 
party  under  this  contract.  •  •  *  It  la 
further  mutually  agreed  that  the  failure  of 
either  party  hereto  to  keep  and  perform  each 
and  every  covenant  and  agreement  herein 
agreed  to  be  kept  and  performed  shall  render 
this  contract  null  and  void,  and  for  the  pur- 
pose of  estimating  the  amount  of  money  duh 
said  first  party  for  shipments  .of  lumber  here- 
under In  case  of  partial  performance  the  fol- 
lowing schedule  of  prices  la  hereby  mutually 
agreed  upon,  to  wit:  For  common  rough, 
$3.50  per  thousand  feet  board  measure;  Joe 
No.  2  rough,  $5.50  per  thousand;  for  No.  1 
rough,  $6.50  per  thousand;  and  both  No.  1 
and  No.  2  rough  shall  include  flo(»lng,  rustic, 
or  celling  stock."  Jones,  on  the  day  this 
agreement  was  entered  Into,  assigned  all  his 
Interest  therein  to  the  plaintiff,  which  stipu- 
lated faithfully  to  keep  and  perform,  "in  pre- 
cise manner  and  form  as  In  said  contract  pro- 
vided," his  part  thereof,  which  assignment, 
having  also  been  consented  to  and  signed 
by  Grub^,  as  a  party  thereto,  contained  the 
following  stipulation:  "Aud  the  said  John  L. 
Gruber,  as  receiver  of  the  Capital  Lumbering 
Company  aforesaid,  the  said  party  of  the  first 
part  In  said  contract  does  hneby  ctmsent 
and  agree  to  the  forgoing  transfer  ahd  as- 
signment by  said  Jones  to  said  Pacific  Ex- 
port Lumber  Company,  and  in  consideration 
of  the  premises,  and  of  the  covenanta  and 
agreements  of  said  Pacific  Export  Lnmber 
Company,  as  herein  and  in  said  contract  ex- 
pressed, and  of  the  faithful  performance 
th^eof,  promises  and  agrees  to  and  with 
said  Pacific  Export  Lumber  Company  to 
faithfully  perform  and  keep  each  and  every 
of  the  agreements  and  covenants  on  his  part 
In  said  contract  agreed  to  be  kept  and  per- 
formed; and  It  Is  mutually  agreed  by  and 
between  said  Gruber,  as  receiver,  etc.,  and 
said  Pacific  Export  Lumber  Cmmpany,  that 
the  lumber  agreed  to  be  sold  under  the  said 
ciHitract  shall  become  the  property  of,  and 
the  titie  thereto  shall  be  completely  Invested 
iQ.  said  Pacific  Export  Lamber  Company  as 
the  same  shall  be  paid  fw  according  to  the 
terms  of  said  contract"  Plaintiff,  on  the 
day  the  contract  was  entered  into  advanced 
the  sum  specified  therein,  and  each  month 
thereafter  until  and  Including  April,  18&7, 
paid  the  sum  agreed  upon,  such  payments  ag- 
gregating $2,500.  Gruber,  In  pursuance  of 
the  terms  of  his  contract  shipped  iumbw 
in  car-load  Iota  as  ordered  by  plaintiff,  but 
on  April  22,  1897,  wrote  from  WInlock  to 
plaintiff  In  Portiand.  Or.,  that  a  car  could  be 
had  the  following  Saturday,  but  that  there 
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was  not  sufficient  lumber  to  fill  It,  saying: 
"We  are  short  on  this  order  14,858  feet  No. 
2  flooring,  19,344  feet  No.  3  flooring,  15,000 
feet  No.  4  celling.  Kindly  advise  by  return 
mall  what  to  do  to  fill  this  last  car."  The 
next  day  plaintiff  wrote  Gruber  a  letter,  from 
which  an  excerpt  la  taken,  as  ftrflows:  "We 
don't  quite  understand  what  you  say  about 
shortage.  Do  you  mean  that  there  Is  not 
enough  lumber  of  the  right  quality  in  1x4? 
If  so,  we  shall  have  to  let  No.  1  go  forward 
as  No.  2,  and  No.  2  In  place  of  No.  3,  as  far  as 
necessary.  We  Inclose  a  memorandum  of  the 
amount  of  1x4  on  hand,  according  to  Mr. 
Lewis'  inventory,  together  with  a  list  of  what 
we  have  taken,  showing  th^t  th^e  ought  to 
be  enough  1x4  left  to  flll  the  balance  of  or- 
der  No.  31.  If  there  Isn't  then  there  must 
have  been  something  radically  wrtmg  In  the 
Inventory."  A  summary  of  the  schedule  re- 
ferred to  shows  that  there  was  estimated  to 
have  been  In  the  mill  yard  at  the  time  of 
plaintitTs  purchase  123,806  feet  of  1x4  rough 
lumber,  Nos.  1,  2,  and  3,  and  35,725  feet  of 
dressed  flowing,  celling,  and  culls,  and  that, 
e?,041  feet  of  the  former  and  14,756  feet  of 
the  latter  having  been  received,  there  should 
be  remaining  50,465  and  20,996  feet,  respec- 
tively. Gruber,  In  answer  to  this  letter, 
wrote  plaintiff  as  follows:  "Since  receiving 
yours  of  even  date,  have  heard  from  Mr. 
Vincent,  who  has  charge  of  the  yard.  He 
says  there  are  about  25,000  1x4  strips  left, 
fit  for  sheathing  only,  and  8,000  worked  1x4, 
of  which  about  one-half  are  culls."  Plain- 
tiff's agents,  believing  from  these  lett^  that 
the  sum  of  |2,500  so  advanced  by  their  prin- 
cipal paid  for  nearly  all  the  material  of  the 
specified  quality  that  could  be  secured  under 
the  contract,  declined  to  pay  any  part  of  the 
installment  maturing  May  1,  1897,  until  the 
remainder  could  t>e  measured;  the  plaintiff 
having  received.  Including  a  lot  delivered  on 
the  18th  of  that  month,  lumber  oC  the  value 
of  only  $750.07,  at  $3.60  per  thousand,  and  In- 
curred an  expense  of  $314.91  for  planing  and 
kiln-drying  It  thus  overpaying  the  sum  of 
$1,435.02,  If  the  price  of  the  lumber  be  com- 
puted at  $3.60  per  thousand.  Gruber  on 
June  3,  1897,  filed  a  report  In  the  case  of  Ida 
HInlDg  against  the  Capital  Lumbering  Com*- 
pany,  reciting  the  t^ms  of  the  contract  for 
the  sale  of  the  lumber,  the  payments  made 
by  plaintiff  thereunder,  its  default  and  the 
alleged  reason  assigned  therefor;  that  he  had 
caused  to  be  made  as  careful  an  estimate 
of  the  lumber  sold  as  was  possible  without 
replllng  it  and  ascertained  that  It  originally 
consisted  of  about  900,000  ot  1,000,000  feet 
of  which  only  about  65  per  cent  had  been 
paid  for,  and  asked  that  plaintiff  might  be 
cited  to  show  why  the  contract  should  not 
be  declared  void  by  reason  of  the  default  In 
the  payment  of  said  installment  "and  a  time 
fixed  in  which  the  lumber  bought  and  paid 
for,  but  not  delivered,  and  the  title  of  which 
vests  in  the  Pacific  Export  Lumber  Company, 
be  removed  or  segregated  from  the  lumber 
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remaining  In  the  hands  of'  your  receiver." 
A  citation  having  been  Issued,  the  [dalntlff. 
In  response  and  for  a  return  thereto,  averred 
that  the  lumber  of  th^  quality  so  purchased 
by  It  nevCT  exceeded  710,000  feet  of  the 
value  of  $2,556,  and  that  having  paid  on 
account  th«-eof  the  sum  of  $2,600,  there  was 
a  great  uncertainty  as  to  whether  any  otlm 
sum  would  be  due  under  the  contract  and 
that  the  doubt  In  this  respect  could  not  be 
resolved  until  the  lumber  was  measured,  but 
when  the  quantity  was  ascertained,  plaintiff 
was  ready,  able,  and  willing  to  pay  therefor 
according  to  the  terms  of  Its  agreement  The 
issue  thus  presented  having  be^  tried  by 
the  superior  court  for  Lewis  county.  Wash., 
It  found  on  June  23,  1897,  that  at  the  time 
said  default  occurred  the  receiver  had  in  bis 
possession  a  large  quantity  of  "merchantable 
and  better  lumber,"  of  the  value  of  between 
$1,300  and  $1,600,  so  purchased  by  plaintiff 
herein,  which  was  ordered  to  pay  Uie  receiver 
the  sum  of  $500  within  10  days  therefrom; 
that  upon  Its  failure  to  comply  therewith  the 
receiver  was  directed  to  declare  the  contract 
tor  the  purchase  of  the  lumber  fwCetted  and 
of  no  effect.  Plaintiff  on  Jane  30,  1897,  and 
t>efore  the  forfeiture  of  the  contract  became 
final,  requested  Oruber  to  load  upon  cars 
the  merchantable  lumber  remaining,  but  be 
refused  to  comply  therewith.  Plaintiff,  not 
having  paid  any  part  of  installment  as  or- 
dered by  the  court,  and  contoiding  that  the 
title  to  the  lumber,  at  $3.60  per  thousand, 
vested  In  it  as  the  payments  therefor  were 
made,  entered  Into  a  contract  with  the  de- 
fendants July  14,  1897,  whereby  they  agreed 
to  pay  it  the  sum  of  $3.60  per  thousand  for 
the  remainder  of  the  lumber  so  purchased, 
and  to  deliver  In  part  exchange  therefor 
at  Kalama,  Wash.,  200,000  feet  of  good,  mer- 
chantable lumber,  at  $4  per  tiionsand;  plain- 
tiff to  advance  the  freight  from  Winlock  to 
Kalama.  Thereafter  proceedings  were  in- 
stituted In  the  supreme  court  of  the  state  of 
Washington  by  that  state,  upon  the  rela- 
tion of  the  plaintiff  herein,  against  the  Judge 
of  the  trial  court,  which  authorized  the  dec- 
laration of  forfeiture  of  the  contract  upon 
plalntifTs  failure  to  comply  with  the  t«rms 
of  the  order,  and  also  against  Gruber,  recit- 
ing the  facts  Involved  therein,  and  the  action 
of  said  court  In  respect  thereto,  whereupon 
an  alternative  writ  of  prohibition  was  Issued; 
but  a  demurrer  th^-eto  having  been  sus- 
tained October  15,  1897,  the  proceeding  was 
dismissed.  Gruber,  contending  that  the  for- 
feiture of  the  contract  by  ord«  of  the  court 
abrogated  the  conditional  price  of  $3.G0  per 
thousand  agreed  to  be  paid  for  the  lumber  In 
case  the  entire  quantity  was  taken,  charged 
the  plaintiff  for  the  quantity  received  tibe 
schedule  of  prices  stipulated  to  be  paid  there- 
for in  case  of  the  partial  performance  o« 
the  agreement  whereby  the  quantity  so  re- 
ceived was  valued  at  the  sum  of  $1,001.57, 
Instead  of  $750.07  at  the  uniform  price, 
which,  with  the  sum  of  $314.91,  tbe  expense 
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fBcncred  In  dienlng  and  dirtng  the  lomber, 
teft  of  the  Bnm  of  $2,S00  so  paid  by  idalntlff, 
t  remainder  of  $1,183.52  In  Gniber's  hands  at 
the  time  of  such  forf^tore,  In  conaldmtkm 
of  Thlcb  he^  In  pursuance  of  the  agreement 
entered  Into  between  plaintiff  and  defendants, 
deUvoed  to  the  latter  lumber,  charging  plain* 
tiff  therefor  the  said  schedule  of  prices,  for 
irhlch  they  were  to  pay  it  only  93.00  per 
tbousand.  defendants*  having  secured 

poisesslui  of  the  mill  of  which  Omber  was 
the  recdrer,  offered  hhn,  December  14,  18&7, 
the  snm  of  fl,000  for  the  lumber  remaining 
under  phdntlfTB  contract  as  orlglnaUy  made* 
which  offer  apiHOTed  by  the  court  Feb- 
roiry  18,  1888,  bat  th^  have  never  paid 
any  part  of  that  sum  thwefor.  Hie  court  <m 
Febmary  23,  1888,  made  an  order  slightly 
modl^lng  the  precedli^  ordtt.  trom  which 
the  following  ^ceipt  is  taken:  "Nothing  in 
tbis  order,  nor  In  the  oria  of  February  18, 
18B8,  is  to  be  construed  as  a  final  adjudlca- 
tlw  of  the  amount  oi  lumber  dellrwed  w  to 
be  ddlTtfed  to  the  said  Fadflc  Ehqmrt  Lam- 
ber  Company^  by  said  receiver  under  the 
terms  of  their' contract"  The  defendants,  in 
answer  to  plalntUTs  request  for  a  statement 
of  the  quantity  of  lumb^  they  had  rec^ved 
from  Gruber  under  tbfAr  agreement  emtereA 
Into  with  ^Intlff  for  the  purchase  thereof, 
wrote  it  as  foUows:  "WInlock,  Washington, 
Not.  4,  1897.  Pacific  Export  Lumber  Co., 
Portland,  Or^n— Gentlemen:  We  can  only 
gtre  you  the  approximate  amount  of  lumber 
we  have  used  of  yonr  stock  at  ptewat,  but 
win  have  tbe  correct  tally  In  a  few  days. 
Up  to  October  19  we  have  used  about  181,000 
feet,  and  80,000  mtae  up  to  the  25th  of  Oc- 
tober.' The  lumber  was  ta'ken  in  small  lots, 
and  tally  Is  quite  lengthy,  but  will  have  a 
txupy  toe  yoa  In  a  short  time.  Yours,  truly, 
Procott;  Veness  &  Co." 

A  receiver  is  an  agent  appointed  by  a 
court  t»  execute  its  orders  In  the  control  and 
msoagonent  of  business  pertaining  to  prop- 
erty  hi  possesion  of  the  court,  and  tbe  agent 
has  no  power  to  make  any  extract  that  can 
affect  mcb  iwoperty  unless  It  is  ralifled  by 
the  court  appirtnting  him.  Thmnpson  v.  Hol- 
laday.  15  Or.  34,  14  Pae.  725.  "It  the  con- 
tract," say  Gludc  ft  Becher  in  their  work  on 
Beckers  of  Gwpwratlons  (section  38),  "be 
made  1^  the  receiver  pursuant  to  the  dlrec* 
tlon  m  autbmrlty  glvoi  by  the  court,  It  then 
has  the  character  at  a  Judicial  one;  and  the 
party  making  It  snt^ects  himself  to  the  juris- 
diction of  the  court,  and  may  be  required  to 
cmnplete  it"  Mr.  Justice  Brewer,  In  Knee- 
land  T.  Trust  Co.,  186  U.  S.  80,  10  Sup.  Gt 
96EZ,  M  L.  Bd.  382.  speaking  upon  titis  sub- 
ject aays:  "A  party  Mdding  at  a  foreclosure 
sale  makes  himself  thereby  a  party  to  the 
proceedings,  and  subject  to  the  jurisdiction 
of  the  court  for  all  ordm  necessary  to  com- 
pel the  perfecting  of  his  purchase,  and  with 
ft  right  to  be  heard  on  all  questions'  there- 
after arising  affecting  his  bid  which  are  not 
foreclosed  \jf  the  terms  of  the  decree  <rf  sal^ 


or  are  expressly  reserved  to  him  by  such  de- 
cree." "Since  a  receiver."  says  Mr.  High,  hs 
his  wmrk  on  Receivers  (section  186),  "Is  an 
ol&c&e  of  the  court  and  all  contracts  made 
with  him  are  subject  to  ratification  by  the 
court  It  has  undoubted  power  to  vacate  or 
modify  any  agreement  or  contract  which  the 
receiver  liaa  made,  and  to  direct  the  making 
of  another  agre«u«it;  but  it  will  not  exer- 
cise  such  power  without  notice,  and  without 
heartaig  the  contracting  parties."  Jones,  with 
Ombor's  consoit  aaslgned.  his  Ipterest  In  the 
original  contract  to  plaintiff,  which  agreed 
faithfully  to  keep  and  perform  the  terms  and 
condltitms  thereof;  and  the  assignment;  hav- ' 
lug  been  ratified  b;  tbe  court  made  the 
plaintiff  a  party  to  the  contract  thereby  sub- 
mitting Itself  to  the  Jurisdiction  of  the  court 
.which,  upon  notice,  could  vacate  the  contract 
if  the  plaintiff  refined  to  pwtorm  its  part 
thereof. 

The  pleadings  set  out  and -admit  tbe  iwo- 
ceedinga  (tf  the  superior  court  f<>r  Lewis 
county.  Wash.,  from  which  It  aM>ears  that 
B  citation  was  issued,  requiring  the  idalntlff 
to  appear  and  show  why  the  contract  slwttld 
not  be  dedared  forfeited  for  Its  failure  to 
pay  the  Installment  of  $500  maturing  May  1, 
1807,  and  that  In  pursuance  of  sutA  notice 
l^aintlff's  attorn^  filed  an  answer  contro- 
verting tbe  matnlal  averraente  of  Grhbo's 
petition,  and  showing  why  bis  client  should 
be  reeved  from  such  payment  The  au- 
thorl^  of  iriaintUTs  attraney  to  iwpear  for  it 
Is  not  questioned,. and,  the  court  In  which 
the  proceedings  wwe  instituted  being  a  tri- 
bunal of  general  and  superior  Jurisdiction, 
the  Judgment  rwdered  tbweln,  dedarlng  a 
forfeiture  of  the  contract  to  not  void;  and 
the  effect  of  a  Judicial  record  of  a  ^ater  state 
b^ng  the  same  In  this  state  as  in  the  state 
where  It  was  made  (Hill's  Ann.  Laws  Or.  | 
739,  auch  Judgment  is  binding  upon  the 
plaintiff.  We  do  not  understand  that  thtai 
action  is  intmded  as  a  collateral  attack  up- 
<m  the  judgment  declaring  the  contract  fw-'' 
felted,  but  that  plaintiff's  counsel,  adm^tlnff 
that  such  Judgment  put  an  to  the  agree- 
ment contend  that  by  the  ^luess  stlpula- 
tlon  of  the  parties  tfa«  titie  to  the  lumber 
vested  in  the  plaintiff  as  It  paid  therefw  at 
laie  rate  of  $3.60  per  thousand,  and  that  the 
entity  to  which  It  was  ^titled  not  haviiv 
been  detwmlned  by  tte  court  In  Washtaigton, 
no  error  was  committed  In  rendering  the 
Judgmmt  ctMUplalned  of.  If  It  be  ccmceded 
that  npiai  a  purchase  ol  a  part  without  seg- 
regatiiND  thereof,  any  title  tiiereto  could  vest 
In  a  purchasoT'of  such  part  upon  the  ttiearr 
tiiat  as  the  paymente  vrere  made  the  pur^ 
chaser  acquired  an  equitable  Interest  in  the 
wh(^,  which,  b^g  separated  Into  two  or 
more  parts,  could  result  In  vesting  a  legal 
titie  to  one  of  them,  doM  the  contract  war- 
rant the  construcUtm  insisted  upon?  It  will 
be  remembered  that  while  Gruber  only 
agreed  to  wil  the  lumber  to  Jones,  he  stipu- 
lated in  tbe  assignment  of  the  hitter's  in- 
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terest  to  plaintiff  "that  tbe  lumber  agreed  to 
be  BoM  under  tbe  Bald  contract  shall  become 
the  property  of,  and  the  title  thereto  shall 
be  completely  Invested  In,  said  Pacific  Ex- 
port Lumber  Comimny,  as  the  same  ahall  be 
paid  for  according  to.  tbe  terms  of  said  con- 
tract"; the  plaintiff  agreeing  faithfully  to 
keep  and  perf<Hrm  each  of  Jones'  covenants 
"In  precise  manner  and  form  as  In  said  con- 
tract  provided."  Reading  the  terms  of 
Jones'  contract  into  idalntlfTs  agreement  for 
the  purpose  of  determining  Its  rights  there- 
under, It  would  appear  therefrom  that  In- 
stead of  a  mere  agreemoit  to  sell  lumber,  as 
'evidenced  by  the  original  contract,  plaintiff 
secured  by  the  assignment  an  enlarged  right, 
viz.,  an  absolute  sale  of  a  given '  quantity 
thereof  as  each  payment  vras  made;  assnm- 
tng,  without  deciding,  that  a  sale  could  be. 
effected  without  a  segregation.  Jones  hav- 
ing agreed,  however,  to  purchase  all  the  lum- 
ber at  a  uniform  price.  It  ts  quite  evident 
from  tbe  terms  of  his  contract  that  if  he  had 
performed  only  a  part  of  his  agreement  he 
would  bare  been  obliged  to  pay  the  market 
price  according  to  the  schedule  adopted;  for 
he  could  only  secure  lumber  at  $3.60  per 
thousand  when  he  took  the  »itlre  quantity. 
The  plaintiff  stipulated  that  It  would  keep 
and  perform  Jones'  agreement  "In  precise 
manner  and  form  as  In  said  contract  pro- 
vided," and,  while  Ita  title  may  have  vested 
as  the  payments  were  made,  It  could  only  at- 
tach to  such  a  quantity  as  could  be  secured 
by  tbe  payment  of  tbe  market  prices,  based 
upon  the  quality  received,  and  not  upon  the 
stipulated  price,  which  was  applicable  only 
in  case  it  to<^  the  entire  quantity. 

It  Is  contended  by  plaintifTs  counsel  that 
Oruber  on  June  30,  1807,  and  prior  to  the 
expiration  of  the  10  days  allowed  to  pay  tbe 
Installment  of  f 500,  having  been  requested  to 
ship  to  It  the  merchantable  lumber  remain- 
ing, which  was  tbe  poorest  quality  under  the 
terms  of  the  contract,  and  tiie  receiver  hav- 
ing refused  to  comiply  therewith,  he,  and  not 
tbe  plaintiff,  violated  the  terms  of  the  agree- 
ment, and  hence  no  error  was  committed  In 
rendering  the  Judgment  complained  of.  This 
contention  Is  without  merit;  for,  if  the  plain- 
tiff could  claim  by  right  any  lumber  at  the 
uniform  price  after  Its  default.  It  was  as 
much  entitled  to  the  best  qiiallty  as  to  the 
inferior  grade,  and,  this  being  so,  lumber 
could  have  been  secured  at  f3.60  per  thour 
sand,  to  the  ext«it  of  the  payment  of  $2,500 
so  made,  notwithstanding  the  default.  It 
was  stipulated  in  the  contract  entered  into 
between  plaintiff  and  Gruber  that  any  fail- 
ure to  keep  or  perform  the  terms  of  the 
agreement  should  render  It  null  and  void. 
The  plaintiff  neglected  to  make  the  payment 
maturing  May  1, 1897,  and,  when  cited  to  ai^ 
pear,  the  court  did  not  order  the  contract  to 
be  canceled  until  10  days  after  June  23d  of 
that  year.  This  grace,  however,  was  grant- 
ed to  permit  tbe  plalutiff  to  make  the  pay- 
men^  and  not  to  secure  tbe  lumber  at  the 


uniform  price  of  $3.00  per  tiiousand.  The 
defendants'  letter  of  November  4,  1887, 
shows  that  they  had  received  from  plalntUTa 
stock  of  lumber  261,000  feet,  white  their  an- 
swer denies  that  they  received  from  Gruber 
on  its  account  more  than  179,527  feet.  We 
do  not  think  this  is  an  admission  at  ^atnttlTa 
title  to  the  entire  quantity  so  taken,  so  as 
to  create  an  estoppel  against  the  defendants; 
for  In  Jones*  contract  the  lumber  agreed  to 
be  sold  was  denominated  "yard  stodi,"  and 
the  defendants  evidently  Intended,  by  refers 
ring  to  the  lumber  received  as  "your  stock," 
to  Identify  it  as  the  lumber  originally  agreed 
to  be  sold. 

We  think  the  court  erred  In  refusing  to 
grant  the  nonsuit,  and  hence  the  judgment 
is  reversed,  and  the  cause  remanded  for  sacb 
further  proceedings  as  may  be  necessary,  not 
Inconsistent  with  this  <^lnlon. 


TOBI  T.  CPUN.  (No.  1,S9&.) 
(Supreme  Court  of  Nevada.  Jan.  22,  1902.) 
CONTINUANCE— ABSENCE  OF  WITNESS— FA  11.- 
URB  TO  TAKE  DBPOSITION— NEW  TRIAL— 
BTATBUBNT  OF  CASE— IMPS  AC  HHBNT— SALS 
—  CONDITION  —  WAIVER  —  APPEAL  —  HARM- 
LESS ERROR— QUESTIONS  C0N8IDE:RED. 

1.  A  contiDUODce  will  not  be  granted  by  rea- 
son of  the  absence  of  witueeses  reviding  out- 
side the  state,  though  such  vitneBsea  have 
promised  to  appear  and  testify,  as  the  party 
relying  on  their  testimony  should  have  taken 
their  depositions. 

2.  Where  the  parties  fail  to  agree  aa  to  the 
stat^ent  of  the  case  on  motion  for  new  trial, 
and  the  statement  Is  settled  by  the  court  as 
reqnired  by  Ov.  Prnc.  Act,  §  197,  the  cer- 
tificate of  the  judge  that  the  statement  has 
been  allowed  and  li  correct  cannot  be  impead- 
ed  on  appeal  by  extriunc  evidence,  bat  can 
only  be  modified  or  corrected  in  the  trial  court, 

S.  A  condition  in  a  contract  of  sale  that  title 
shall  not  pass  until  the  delivery  of  tbe  bill  of 
sale,  being  solely  for  the  security  of  the  ven- 
dor, the  nimdelivery  thereof  cannot  be  urged 
as  a  defense  to  an  action  for  the  purchase 
price  as  showing  the  conmiencement  of  tbe  ac- 
tion before  the  title  has  passed,  as  the  vendor 
may  waive  such  condition. 

4.  The  admission  of  evidence  having  no  bear^ 
ine  on  any  issue  In  a  cause  is  harmless  error. 

5.  Where  the  evidence  shows  that  a  judg- 
ment is  so  clearly  right  that  it  sboald  not  be 
reversed  for  error  in  admitting  or  excluding 
evidence  or  giving  instnitHioDS,  such  errors 
will  not  be  considered  on  appeal. 

Fitzgerald,  J.,  dissenting.  . 

On  petition  for  rehearing.  Judgment  and 
order  appealed  from  affirmed,  and  former 
opinion  reversed. 

For  former  opinion,  see  66  Pac. 

BELKNAP,  J.  The  Judgment  was  rever»- 
ed  upon  the  ground  that  a  continuance 
should  have  been  granted.  Tori  r.  Cobn,  65 
Pac.  945.  A  rehearing  has  convinced  me 
that  the  judgment  should  have  been  affirm- 
ed, for  this  reason:  The  affidavit  for  contln>- 
uance  shows  that  at  the  time  the  case  wm 
set  down  for  trial  In  the  district  court  the 
witnesses  for  whose  absence  the  continuance 
was  asked  were  in  tbe  state  of  Calif oroia. 
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and  beyond  the  Jnrlfldlctlon  of  tbe  courts  of 
this  state.  Uoder  these  drcnmstances  it  was 
the  duty  of  appellant  to  have  procured  their 
depositions.  Their  promise  to  be  present  at 
the  trial  will  not  excuse  bim  If  tb^  do  not 
attend. 

A  preliminary  motion  was  msde  1^  coun< 
sd  for  respondent  to  strike  tnm  the  flies  a 
document  styled  "Reporter's  O^nscrlpt  of 
TeBtlmony"  for  reascHis  ^eclfled  In  the  no- 
tice, one  of  vhidi  was  that  It  Is  not  certified 
by  the  district  Judge,  or  designated  by  him 
as  baring  been  read  or  r^erred  to  on  the 
motion,  for  new  trial,  nor  agreed  to  by  the 
attorneys  in  the  case  as  having  been  so  used. 
Practically  the  same  questlcm,  and  upon  the 
same  testlnxmy,  was  before  us  In  a  proceed- 
ing In  mandamus  commoiced  by  appellant 
against  the  district  judge  requiring  him  to 
identify  this  same  testlmcoty.  or  to  show 
cause,  etc  At  the  hearing  In  that  case  the 
testlnumy  of  tiie  district  Judge  was  to  the 
^ect  that  the  statement  bad  not  been 
agreed  to  by  counsel,  and  that  he  liad  in  fact 
settled  it  after  notice  given,  and  that  the 
testimony  here  mentioned  was  not  used  or 
referred  to  on  tiie  hearing  of  tbB  motion  for 
new  tiiaL  Testimimy  tending  to  sn^Knt 
app^lan^s  position  was  also  inljodnced,  but 
the  court  held  that,  as  the  testimony  was 
ewflictlng,  appellant  had  failed  to  establish 
a  cirar  legal  right  to  the  writ,  and  It  was 
thnefore  dmled.  State  r.  Mack  (Nev.)  68 
Fac.  1125.  The  purpose  of  appellant  in  that 
proceeding  was,  and  his  opposition  to  this 
motion  Is,  to  make  the  testimony  which  the 
certificate  of  the  district  Judge  Impliedly, 
and  bis  evidence  directly,  shows  was  not 
read  or  referred  to  up<m  the  bearing  of  the 
motion  for  new  trial,  a  part  of  ttie  record  on 
appeal  in  tbls  case.  By  section  197  of  the. 
dvU  practice  act  it  Is  made  the  duty  of  the 
Judge  to  settle  statements  upon  motion  for 
new  trial  which  have  not  bem  agreed  ta 
Allowing  proper  credit  to  the  certificate,  It 
sppears  therefrom  that  the  statement  was 
not  satisfactory  to  tb»  opposite  party  as  orig- 
'  inally  prepared,  and  that  the  judge  deter- 
mined the  daims  of  each  side  accordbig  to 
the  facts,  and  made  the  statement  ctmform 
to  the  truth.  His  certificate  that  the  state* 
ment  bad  beoi  allowed  ^XT  bitn,  and  is  cot^ 
rect.  Is  the  authoritative  record  in  this  court, 
and  cannot  be  impeached  by  extrinidc  evi- 
dence. .  If  defective  or  incorrect,  it  must  he 
corrected  In  the  district  court  Oardntr  v. 
Railvray  Co..  68  Iowa,  G88.  27  N.  W.  768: 
Pennsylvania  Co.  v.  Sears,  136  Ind.  460,  34 
N.  E.  lA.  3tt  N.  E.  85&;  Bonds  v.  Hickman. 
29  CaL  46a 

At  the  close  of  plalntlCTs  case  a  nonsuit 
was  moved  upon  the  ground  that  the  bill  of 
sale  had  not  been  delivered  to  the  vendee; 
that  therefore,  no  titte  had  passed,  and  the 
suit  was  prematurely  brought  Testimony 
had  been  introduced  tending  to  prove  tint 
the  iwoperty  de«CTlt>ed  In  the  conqdaint  had 
been  sold  and  delivered  to  the  defendant 


If  there  was  a  condition  in  the  bill  of  sale 
or  In  the  agreement  ot  tiie  parties  by  which 
titie  was  not  to  pass  except  by  the  delivery 
of  the  bill  of  sale  to  the  vendee,  it  wa^  ft 
condition  favorable  to  the  vendor,  and  solely 
for  his  security  bx  ihe  matter  of  payment 
He  could  have  waived  the  condition  If  he 
chose,  and  did  voluntarily  waive  It  In  fftct. 
by  delivering  the  property  to  the  vendee. 
The  motion  was  properly  overruled. 

Numerous  exceptions  appear  in  the  record 
as  having  be«t  token  at  the  trial  to  the  rul- 
ings upon  evidence.  Iliose  to  which  Impor* 
tance  is  attoctaed  are  cured,  If  error  occurred, 
by  the  subsequent  admission  of  the  ra:duded 
testimony.  A  t^phone  message  was  intro- 
duced in  evidence  from  a  bank  in  Beno  to 
the  effect  that  It  would  honor  appellant's 
check  for  the  sum  demanded  in  ttie  com- 
plaint Tbls  evidence  had  no  bearing  upon 
any  issue,  and  should  have  been  exdnded, 
but  Its  admission  could  have  done  no  possi- 
ble Injury  to  the  appellant 

The  exceptions  touching  the  Instructions 
have  not  been  argued,  and  need  not  be  con- 
sidered, tor  the  reasML  that  the  facte  esteh- 
llshed  show  tbat  the  judgment  Is  so  clearly 
right  that  It  should  not  be  reversed  for  error, 
if  there  were  enor.  In  admitting  or  exclud- 
ing evidence  or  tiie  giving  ai  an*  erroneous  In- 
struction. 

The  action  was  to  recover  Judgment  for 
920,246.69,  less  admitted  credlto  upon  a  sale 
of  personal  i«<^rty.  Appellant  admitted 
the  purtAaae,  but  defended  upon  the  ground 
that  respondent  had  agreed.  In  connection 
with  tlie  sale,  to  assign  a  leafe  which  he 
had  of  the  Klanber  ranch,  where  the  iwoper- 
ty  was;  that  he  had  not  assigned  the  lease, 
and  that  the  property,  without  the  leasehold 
right  was  of  little  or  no  value  to  appellant; 
that  respondent  had  also  agreed  to  sell  none 
but  sound  .and  healthy  cattie,  and  the  cattie 
sold  were  unsound  and  unhealthy,  and  he 
claimed  damages  in  the  sum  of  flO,000, 
caused  by  respondent's  Interfmnce  with  the 
pose«sl<Hi  ot  the  property.  At  the  trial  re- 
spondent contended  that  he  had-nevw  agreed 
to  assign  the  lease  of  the  ranch  for  reasons 
which  need  not  be  stated,  but  he  had  agreed 
that  he  would  leave  the  ranch,  and  appel- 
lant coald  take  It  and  assume  Ibe  risk  of 
possession,  with  the  owner  of  the  legal  title. 
UpMi  cross-examination  appelant  himself 
cdrrolrarated  this  view.  He  also  testified  to 
the  correctness  of  an  Inventory  contelnlng 
a  list  of  the  iMVperty,  and  the  agreed  price 
for  each  Item;  that  he  counted  the  cows, 
weighed  the  cheese  and  butter,  estimated 
the  value  of  the  hay,  and  accepted  the  prop- 
erty at  the  prices  set  opposite  the  sev^at 
Items;  that  the  price  for  an  was  $20,246.68; 
that  respondent  never  Interfered  with  his 
jMwsesslon,  except  by  the  attachment  by  the 
sheriff  for  Ite  purchase  price.  By  these  ad- 
missions appelant  abandoned  all  defense  to 
the  action  except  as  to  the  condition  of  the 
cattia   There  was  a  cmttention  upon  this 
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sibject,  bQt  conceding  all  tbat  may  be 
claimed  by  the  evidence,  It  could  not  mate- 
rially affect  the  Terdlct 

It  ordored  t^at  tlie  Judgment  and  order 
be  aflSrmed.  , 

MASSEY,  C.  J.,  concuTB. 

FITZGERALD.  J.  I  dissent  for  the  rea- 
sons stated  In  the  original  opinion  In  this 
case. 


(26  Wash.  606) 
BURiAN  v.  SEATTLE  BLECTBIO  00, 
(SuprMoe  Oonrt  of  Washiogton.    Dec.  14, 
1901.) 

STREET  RAILWAYS  —  PBR80NA1*  INJURIES  — 
NEGLIGENCE— CONTRIBUTORY  NEGLI- 
GENCE—DIRECTION OP  VERDICT. 

1.  Plaintiff,  while  crossias  a  street  car  track 
at  the  top  of  a  hiU,  was  struck  by  a  car  which, 
had  just  ascended  the  hill.  The  grade  of  the 
hill  was  20  per  ceut,  and  the  car,  which  was 
propelled  by  cable,  was  apparently  stopped  as 
quickly  as  possible  on  reacbin^  the  leved;  but 
before  it  had  cleared  the  inclioe  the  accident 
had  occurred.  The  speed  of  the  car  could  not 
be  checked  without  releasing  its  grip  on  the 
cable.  Held  not  to  show,  as  matter  of  law,  a 
want  of  negligence  in  the  street  car  company. 

2.  In  an  action  against  a  street  railway  com- 
pany for  persoual  injuries,  where  there  was 
tome  evidence  that  the  gong  was  not  rung,  it 
was  a  questiou  for  the  Jury  to  determine  what 
the  facts  were  in  that  particular,  and  whether 
failure  to  sound  the  gong  was  negligence. 

3.  Plaintiff  had  crossed  one  track  of  a  street 
car  company  at  about  the  center  of  the  cross- 
ing of  two  Bti-eets.  and  had  stopped  to  wait 
for  a  car  on  the  other  track  to  pass.  While 
stauding  there,  he  observed  that  his  family  had 
not  followed  him,  and  turned  to  go  back,  and 
was  struck  by  a  car  which  had  just  ascended 
a  hill.  He  did  not  turn  towards  the  direc- 
tion fn»n  which  the  car  was  coming.  There 
was  some  evidence  that  no  gong  was  sounded. 
Held  not  to  show  contrlbatory  negligence  as 
matter  of  law. 

4.  Before  the  court  will  be  justified  in  taking 
from  the  jury  a  question  of  contributory  negli- 
(cenoe,  the  acts  done  must  be  so  palpably  neg- 
ligent tbat  there  can  be  no  two  opinions  con- 
cerning them. 

Appeal  from  snperior  court.  King  county; 
Geo.  Meade  Emory,  Judge. 

Action  for  personal  Injuries  by  Gottlieb 
Bnrian  against  the  Seattle  Electric  Company, 
Judgment  for  defendant,  and  i^intlff  ap- 
peala  Kerned. 

Edward  Holton  James  and  J.  Henry  Den- 
ning, for  flpp^ant.  StruTc,  Allen.  Hogtaes 
ft  McHIcken,  for  respcmdent 

HADLEY,  J.  The  respondent  Is  the  own- 
er and  (Aerator  of  a  system  of  street  rail- 
-wajn  In  the  city  of  Seattle,  and  on  the  11th 
day  of  Nvrember,  1900,  was  engaged  In  the 
operation  of  a  tine  of  cars  along  Madison 
street,  In  said  cl^.  The  westerly  eaA  of 
Madlaon  street  Is  near  the  waters  of  Paget 
Sound,  from  which  point  said  street  proceeds 
In  a  northeasterly  course,  and  ascends,  tor 
a  distance  of  many  blodcs,  the  sloping  side 
of  a  Tery  high  hill.  The  respondent's  cars 
are  moved  up  and  down  tbe  slope  of  said 


RBPORTBB.  <Waak. 

bin  along  Madfson  street  by  means  ot  an  un- 
derground cable.  Madison  street  Is  crossed 
at  right  angles  by  the  following  parallel 
streets,  among  otii«v.  tIz.,  Second  arenue. 
Third  avenue,  and  EV)urth  areuue.  Those 
portions  of  Madison  street  included  In  Its 
interaectlMifl  with  said  streets  at  their  sev- 
eral j^cee  of  crossing  are  tactically  level, 
while  UiOBe  portions  which  lie  between  said 
intersections  ascfflid  the  hUl  by  a  very  steep 
grade.  Of  the  streets  crossing  Madison . 
street  above  lumed.  Second  avmne  is  the 
most  westerly,  and  Is  nearest  tiie  -westerly 
end  of  Madison  street.  "Sert  easterly,  and 
up  the  hill,  from  Second  avenue,  lies  Tlilrd 
avenue,  which  crosses  fiCadls<m  street  one 
blodc  distant  from  the  crossing  of  Sectmd 
avenue  and  Madison  street  Ascending  the 
hill  from  Third  avenue,  Madison  street  pro- 
ceeds until  it  Intersects  Fourth  avenue,  chm 
block  distant  On  tbe  day  first  above  named 
appellattt  resided  at  Spring  Place,  in  the  city 
of  Seattle,  which  Is  located  adj^nlng  Madi- 
son street  some  distance  eastecly  from  that 
portion  of  Bfadison  street  heretofore  deacrib- 
ed.  In  the  evening  of  that  day  appellant 
started  with  hia  family  to  go  to  Germanla 
Hall,  which  is  located  on  Second  avenue,  and 
to  the  north  of  Madison  street.  The  party 
walked  along  Madison  street  to  the  west- 
ward, following  the  northerly  side  of  miA 
street  until  they  reached  Fourth  avenue^ 
when  thc^.  crossed  to  the  southerly  side  of 
Madison  street  and  proceeded  along  that 
side  of  the  street  down  to  Third  avenue. 
They  crossed  over  Third  avenue,  and  app^ 
lant's  wife  and  danghtw  and  a  yonng  lady 
who  accomimnled  them  stood  upon  or  very 
near  the  sidewalk  at  the  southwesterly  cor- 
ner of  the  two  streets.  Appellant  started  to 
cross  over  Madison  street  Intending  to  pro- 
ceed northerly  across  Madison  street  to  Sene- 
ca street  and  thence  down  Senet'a  street  to 
Second  avenue,  and  to  Germanla  Hall.  As 
he  started  across  Madison  street  he  proceed* 
ed  In  a  diagonal  direction  with  r^erence  to 
the  square  formed  by  tbe  intersection  of  the 
two  streets.  He  went  In  a  northeasterly  di- 
rection until  he  was  some  20  or  25  feet  from 
the  westerly  line  of  Third  avenue,  and  was 
also  near  the  center  of  Madison  street  At 
this  point  In  Madison  street  are  the  double 
tracks  of  the  Madison  Street  Cable  Line. 
The  northerly  track  is  nsed  by  the  cars  going 
westerly  toward  the  foot  of  Madison  street 
and  toward  Puget  Sound.  Tbe  southerly  track 
is  used  by  those  going  easterly  toward  Lake 
Washington.  Crossing  the  above  tracks  at 
said  street  crossing  are  also  the  double  tracks 
of  an  electric  line  proceeding  along  Third 
avenue.  A  car  on  the  Madison  street  line 
had  just  come  from  Lake  Washington,  and 
had  stopped  at  the  Third  avenue  crossing. 
Appellant,  from  tlie  position  above  described, 
stood  In  the  space  between  the  two  tracks 
of  tbe  Madison  Street  Line,  and  a  little  it 
front  of  and  facing  said  car.  He  was  there- 
fore facing  toward  the  northeast  and  stood 
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Trltb  his  back  M  the  Madison  street  hlU.  be- 
tween Second  %nd  Third  avenues.  While 
standing  there  he  observed  that  bis  family 
had  not  fc^owed  him,  and  he  turned  to  go 
oack  to  where  thej  stoiod,  as  above  described. 
He  did  not  turn  to  the  westniy,  and  look 
down  the  Madison  street  hill,  but  turned  to 
the  right,  with  his  face  to  the  east,  and  tlien 
to  the  soutli.  and  started  across  the  southerly 
track  of  the  Madison  Street  Line.  While  In 
the  act  <tf  crossing  this  tracdc,  he  was  stmck 
by  a  Madison  street  car,  whlcli  had  just  c«ne 
up  the  bill  from  the  direction  of  Second 
avennfe  He  tecelved  serious  and  substantial 
IniuriesL  Ai^ellant  was  familiar  with  tiie 
suTKoandings  of  the  locality  and  with  tbe 
manner  of  operating  the  Madlsmi  street  can. 
At  the  trial  witnesses  teatiaed  that  they  did 
not  hear  a  gong  sounded  from  the  car  as  it 
ascended  the  hill  and  as  it  approached  and 
entered  upon  Third  avenoe.  but.  owing  to 
their  excited  ctrndlticm  of  mind  at  the  time 
of  the  accident,  they  were  unable  to  testify 
tiiat  the  gong  was  not  In  fact  sotmded.  One 
witness,  however,  'did  testify  positive  to 
the  fact  that  no  gtmg  was  sounded  ttom  the 
car  at  any  time  as  it  approached  the  cross- 
li^  At  the  close  ot  appelant* s  testlm<my 
the  reqMmdent  challaiged  the  legal  sufficien- 
cy of  tbe  evldotce  to  entitle  app^ant  to  a 
vndlct,  and  moved  the  court  to  find  as  a 
matter  ot  law  that  the  vcordict  should  be  re- 
tmned  in  ftivtff  of  re^MHident,  and  aU»  to 
discbarge  the  Jury,  and  enter  Judgment  ac- 
cordingly. This  motiim  was  granted  by  the 
court;  and  Judgment  was  entered  that  an>el- 
lant  is  not  entitled  to  recover  in  this  actlw 
against  respondent,  and  that  respondent  re- 
cover i  to  costs.  Fran  said  Judgment  this  ap- 
peal was  taken. 

It  to  matsted  by  reqondent  ttiat  the  car 
which  ascended  tbe  Madison  street  hill,  be- 
ing pn^i^ed  a  cable,  conld  not,  with  safe- 
ty to  its  passengm,  be  rdeased  tnm  the 
cable  until  tbe  car  had  cleared  the  Incline  of 
the  hill,  and  stood  1900  tbe  level  of  the 
Third  avemie  crossing.  The  grade  ot  the  hill 
betwem  Second  and  Thlsd  avenues  is  atxmt 
20  per  cent,  and  It  is  nrged  that  it  would  be 
hazardons  if  a  gripman  should  release  the 
car  from  the  cable  at  any  point  on  the  In- 
cline, since  It  might  not  be  possible  by  means 
of  brakes  to  prevent  the  car  from  retreating 
down  the  hill.  The  car  was  annrently  stop- 
ped as  quickly  as  posslUe  aftw  It  reached 
the  level  of  the  Third  avenue  crossing,  but 
befcre  it  had  safely  landed  upon  tiie  level  its 
front  end  reached  tlie  point  where  appellant 
was  crossing  the  track,  and  struck  him.  The 
speed  of  the  car  could  not  be  diecked,  sAnce 
It  must  follow  the  speed  of  tbe  running  cable 
at  that  point  Reepoodent  concludes  from 
tbe  above-stated  conditions  that  no  negUgmce 
can  be  attached  to  It  for  not  chewing  the 
speed,  or  tcr  not  soono-  stt^plng  the  car.  We 
are  not  at  this  time  prepared  to  say  as  a  mat- 
ter  or  law  that  reap<mdent's  rights  are  such 
as  may  antborise  it  to  maintaht  a  system  ot 


operating  cars  that  will  prevent  It  from 
safely  storing  the  cars  at  any  point  within 
the  distance  of  an  entire  h\odt,  or  at  a  point 
where  they  are  in  the  act  of  altering  upon 
tiie  level  ot  a  stzeet  crossing.  Respondent's 
rights  In  tbe  street  are  In  common  with  those 
of  other  travelm.  Street  cars  are,  in  the 
main,  governed  by  the  same  rules  as  other 
vehicles  on  the  street  and  their  owners  have 
an  equal  right  with  the  travdlng  public  to 
use  tbe  street  They  have  no  proprietary 
right  to  any  part  ot  the  street  Tbete  are 
some  modifications  ot  this  rule.  For  ex- 
amine, as  street  oars  run  upon  a  track,  tliey 
cannot  torn  out  to  one  side  of  it  But  thoe 
Is  no  exertion  which  relieves  a  street  rail- 
way company  from  exercising  as  much  care 
to  avoid  collisions  irith  other  vehicles  as  the 
drivers  of  the  latter  are  required  to  exevdse 
In  order  to  avoid  coUislon  with  tbe  cars. 
Shea  V.  RaUway  Co.  (Minn.)  52  N.  W.  902; 
Traver  v.  RaUway  Co.  (WaA.)  65  Pac.  284, 
Tbe  oMigatlons  of  the  street  railway  com- 
pany and  of  other  travelers  al<mg  the  street 
are  mutnal,  and  each  must  exercise  care  to 
prevent  colllsi<ms  and  aeddeuts.  This  mntnal 
obligation  is  as  binding  between  the  operator 
of  the  cars  and  pedestrians  at  a  street  cross- 
ing as  it  Is  between  the  operator  and  drivers 
of  vehl<des  at  other  points 'along'  the  streets. 
The  car  track  Is  as  much  a  part  ot  the  street 
as  any  other  portlop  ot  the  travded  way,  and 
pedestrians  have  a  right  to  cross  the  track, 
and  partlculBriy  at  street  crossings  they  must 
of  necessity  cross  it.  If  the  apparatus  used 
In  the  operation  of  cable  cars  renders  the 
street  crossing  more  hazardous  to  other  trav- 
elers than  under  ordinary  omditions,  then 
tbe  street  car  company  should  take  every 
reasonaMe  precaution  to  protect  the  public 
from  that  additional  dangor.  Other  t^av^ers 
having  knowledge  of  these  extrabasardons 
conditions  are  also  imder  obligation  to  exer- 
cise reasonable  care  and  cantlmi  to  av^oid 
the  danger.  It  is  not  therefwe,  within  our 
province  to  say  as  a  matter  ot  law  that  no 
negligence  Is  shown  on  the  part  of  reepond«it 
in  the  ^ct  tbat  the  speed  of  the  car  could 
not  be  checked,  or  that  It  cwild  not  be  stt^ 
ped  before  It  reached  the  point  where  it  did 
stop.  This  Is  a  questtoo  to  be  submitted  to 
the  Jury,  that  it  may  determine  whether,  un- 
der all  the  surroundings,  the  conditions  which 
created  the  facts  as  stated  constituted  neg- 
ligence. Roberts  v.  Railway  Co..  23  Wash. 
325.  03  Pac.  506;  Schulman  v.  Railroad  Co. 
(Super.  N.  y.)  36  N.  Y.  Supp.  430;  Traction 
Co.  V.  Scott  fS.  J.  Brr.  &  App.)  34  Atl.  lOM. 
It  has  already  been  said  tbat  there  was  evl. 
deuce  to  the  eCFect  that  no  g<mg  was  sounded 
by  the  operator  of  this  car.  Of  the  ntunber 
of  appellant's  witnesses  who  testified  only  one 
testified  positively  that  such  was  the  fact. 
No  other  evidence  was  before  the  Jnry  upon 
that  subject  Respondent's  counsel  therefore 
frankly  and  honorably  concede  that  f<«r  the 
purposes  of  this  appeal  It  must  be  considered 
tbat  no  gong  was  sounded.  It  was  h^  in 
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Towner  v.  Railroad  Co.  (Sup.)  60  N.  Y.  Supp. 
2tJ0,  that  the  car  company  owes  a  duty  to  the 
pedestrian  at  a  street  crossing  to  give  some 
warning  of  the  approach  of  the  car.  Again, 
the  same  court  held  In  HulKr  t.  Railroad  Co. 
(Sup.)  48  N.  Y.  Supp.  38.  that,  where  the 
plalDtlcr  testified  that  he  saw  the  oar  300 
feet  away.  It  was  not  negligence  to  fall  to 
ring  the  gong,  since  the  only  object  of  the 
ringing  of  the  gong  or  beU  Is  to  apprise  trav- 
elers of  the  approach  of  the  car.  See,  also, 
Schninian  t.  Railroad  Co.,  supra.  There  be- 
ing some  evidence  in  this  case  that  the  gong 
did  not  ring,  it  became  the  province  of  the 
Jury  to  determine  what  the  fact  was  in  that 
particular,  and  also  whether  such  failure  to 
ring  constituted  negligence  under  all  the  facts 
of  the  caae  when  considered  together.  Trac- 
tion Co.  V,  Scott  supjra.  Conceding  that  the 
record  as  it  stands  shows  that  no  gong  was 
rung,  still  respondent  urges  that  appellant 
was  BO  palpably  guilty  of  gross  contributory 
negligence  that,  as  a  matter  of  law,  It  should 
be  held  he  cannot  recover.  It  Is  true,  it  does 
not  appear  that  he  loolted  or  listened  for  the 
approach  of  a  car,  and  in  turning  to  cross 
the  respondent's  track  he  did  not  turn  iu'  the 
direction  from  which  he  knew  a  car  upon 
that  track  must  come.  It  has  been  held  by 
this  court  that  failure  to  look  or  listen  at  a 
street  railway  crossing  does  not  constitute 
negligence  per  se.  Roberts  v.  RaJlway  Go. 
and  Traver  v.  Railway  Co.,  supra.  A  dis- 
tinction is  made  tn  those  cases  between  the 
rule  which  aH>lles  to  a  street  railway  cross- 
lug  and  that  which  applies  to  the  crossing  of 
an  ordinary  railroad,  the  reason  being  that  a 
railroad  company  has  a  proprietorship  In  Its 
right  of  way,  and  that  a  greater  degree  of 
care  Is  required  at  a  crossing  of  its  tracks 
than  is  required  at  the  crossing  of  a  street 
railway  track,  the  owner  of  which  has  no  pro- 
prietorship in  the  street,  and  has  only  a  right 
upon  the  street  In  common  with  other  trav- 
elers thereon.  The  above  distinction  la  sup- 
ported by  the  weight  of  authority.  Follow- 
ing the  above-named  cases,  it  must  be  held 
here  that  the  mere  failure  of  appellant  to  look 
or  listen  was  not  negligence  as  a  matter  of 
law,  but  it  Is  a  question  to  be  submitted  to 
the  Jury  whether,  when  considered  in  connec- 
tion with  all  other  surroundings  In  this  case, 
It  constituted  negligence  in  fact.  The  Jury 
might  have  found  that  it  was  appellant's 
duty,  under  his  peculiar  surroundings,  which 
were  well  known  to  him,  to  turn, toward  the 
direction  from  which  the  car  came  and  look, 
or  that  he  at  least  should  have  listened. 
Again,  they  might  have  found  that  circum- 
stances and  surroundings  were  such  as  did 
not  charge  him  with  that  duty.  Under  the 
record  they  might  also  have  found  that  the 
failure  to  ring  the  gong  was  negligence,  and 
that.  If  the  gong  had  sounded  the  alarm,  ap- 
pellant might  have  heard  It  in  time  to  have 
protected  himself.  These  are  questions  which, 
we  think,  must  be  submitted,  to  the  Jury.  Un- 
der our  system  of  Jurlsprud^ice  the  Jury  1b 


constituted  the  functionary  .^hich  must  pass 
upon'  these  questions  of  fact  It  Is  not  a 
question  of  what  may  be  our  individual  opin- 
ions as  to  the  facts  shown  by  the  recOTd.' 
The  law  casts  .that  duty  upon  the  Jury  as  a 
distinct  and  auxiliary  branch  of  the  court 
and,  unless  the  evidence  shows  n^llgence  on 
the  part  of  appellant  as  a  matter  of  law.  It 
is  his  right  to  have  the  facts  submitted  to  a 
Jury.  This  court  has  held  that  generally  the 
question  of  contributory  negligence  is  for 
the  Jiury  to  det^mlne  from  all  the  facts  and 
circumstances  of  the  particular  case,  and  tbat 
it  is  only  In  rare  cases  that  the  court  is  Justi- 
fied in  withdrawing  It  from  the  Jury;  that 
there  may  be  cases  where  the  drcumstances 
are  such  that  the  standard  of  duty  Is  fixed 
and  the  measure  of  duty  defined  by  law.  and 
is  the  same  under  all  circumstances;  and 
again,  that  the  facts  may  be  undisputed,  and 
may  be  such  as  prevent  but  one  reasonable 
inference  being  drawn  from  them.  If,  how- 
ever, different  results  might  be  honestly  reach- 
ed by  dlff^nt  minds,  then  negligence  Is  not 
a  question  of  law.  but  1^  one  of  fact  for  the 
Jury,  and  before  the  court  will  be  Justified 
in  takhig  from  the  Jury  the  question  of  con- 
tributory negligence  the  acts  done  must  be 
BO  palimbly  negligent  that  there  can  be  no 
two  opinicHia  concerning  them.  Mci^ulllan  v. 
City  of  Seattle,  10  Wash.  464,  38  Pac.  1119. 
45  Am.  St  Rep.  787;  Steele  v.  Railway  Co.. 
21  Wash.  287.  57  Pac.  820;  Traver  t.  Rail- 
way  Co.,  supra.  The  above  principle  we  be- 
lieve is  sustained  by  the  weight  of  authority. 
It  has.  In  any  event,  become  tiie  settled  doc- 
trine of  this  court  From  the  views  hereto- 
fore expressed,  it'  follows  that  we  think  the 
acts  charged  to  appellant  here  as  coutdbu- 
tory  negligence,  when  considered  with  all  the 
tacts  shown  by  the  record,  are  not  such  as 
must  necessarily  lead  to  but  one  condurioo 
In  the  minds  of  reasonable  men.  We  there- 
fore think  the  court  erred  in  taking  the  case 
from  the  Jury  and  In  refusing  to  grant  the 
motion  for  a  new  trial. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  instructions  to  the  loww  court 
to  grant  a  new  trtaL 

REAVIS,  C.  J.,  and  WHITE,  FULLER- 
TON,  ANDERS,  MOUNT,  and  DUNBAR.  JJ., 
concur. 


<S6  wuh.  sn) 
WALSH  V.  BUSHBLL  et  al. 
(Supreme  Court  of  Washington.    Dec;  13. 
3901.) 

APPEAI^PAILURE  TO  HAKE  FINDINGS— FAIL- 
URE TO  OBJECT  BELOW— SALES- 
RESCISSION— FRAU  D. 

1.  Exceptiona  to  a  judgment,  filed  the  day 
after  it  is  signed,  on  the  gromid  that  no  find- 
ings of  fact  or  conclusious  of  law  were  made 
by  the  court  cannot  be  considered  on  appeal, 
there  being  nothing  in  the  record  to  show  they 
were  ever  called  to  the  attention  of  the  trial 
court. 

2.  One  buying  the  good  will  of  a  lodging 
house  had  heard  rumonj  that  the  building  was 
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tr  S-  torn  down.  The  MHer  stated  to  her  that 
ft  stood  nine  feet  lii  the  atreet  and  there  was 
Ulk  of  moTiox  it  back.  She  knew  the  airent 
•f  the  prop«rty,  but  made  do  iaqulry  of  Dim. 
Beld  that,  thoufrh  the  seller  told  her  as  a  fact 
that  the  bnildlng  would  not  be  torn  down,  ihe 
could  not  reecind  the  sale  when  it  was  torn 
down. 

Appeal  from  snperlor  court,  King  county; 
Boyd  J.  TaUman,  Judge. 

Action  by  Annie  Walsh  against  John  Bush- 
ell  and  another.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.  Affirmed. 

Greene  ft  Grlfltttia.  for  appellant  &nlth  * 

Cole,  for  respondents. 

KADLB7,  J.  This  action  was  brought  by 
appellant  to  rescind  a  contract  of  sale  of 
certain  lodging  bouae  fumltnret  -wblota  at 
the  time  of  the  sale  was  located  In  what  was 
kmfwn  as  the  "Palmer  House,"  In  the  city 
of  Seattle.  The  sale  also  carried  with  it  the 
good  will  of  the  business  of  said  lodging 
house.  It  was  made  by  respoad^ts  to  ap- 
pellant  on  the  2l8t  day  of  N'ovemb«r,  1000, 
the  terms  being  arranged  on  that  day,  and 
on  the  following  day  appellant  took  posses- 
sion of  said  farnltnre  and  assumed  control 
of  said  lodging  house  business.  The  conald- 
oatlon  for  the  transfer  was  $2,160.  Of  said 
sum  11.450  cash  was  paid  by  appellant,  and 
to  secure  the  payment  of  the  remaining  (700 
she  executed  eight  promissory  notes  for  |S7.- 
SO  each,  maturing.  respecdTely,  at  monthly 
tntervals  from  date.  A  chattri  mortgage  np- 
on  said  faniiture  was  glToi  by  appellant  to 
secure  the  notes.  For  some  months  prior  to 
said  sale,  respondents,  as  tenants  of  the 
owner,  bad  occupied  the  premises  In  which 
said  lodging  house  business  was  conducted, 
and  were,  at  the  time  of  the  sale,  the  own- 
ers of  said  furniture  and  the  good  will  <^ 
said  business.  Tbey  appear  to  hare  held  the 
premises  under  a  tenancy  from  month  to 
month,  and  had  paid  the  rent  monthly  to  a 
Mr.  Chapln.  the  agent  In  Seattle  tor  the 
owner  of  the  property,  who  resided  In  the 
East  Cbapln's  place  of  business  was  at  the 
Boston  National  Bank  in  Seattle.  Some  time 
before  the  sale,  appellant  learned,  through 
some  business  chance  agents  in  Seattle,  that 
this  furniture  and  lodging  btislness  were  for 
■ale.  Tbe  price  named  to  her  by  the  agents 
was  92,000.  She  went  and  looked  it  orer, 
and  was  told  by  respondent  John  Boshell 
that  be  had  cleared  $1,600  In  10  months^ 
time  from  said  business:  He  also  showed 
her  the  books  of  tbe  bouse,  which  veriaed 
his  statements.  The  price  named  was,  bow- 
ever,  greater  than  she  was  willing  to  pay. 
Borne  time  afterwards  she  was  la  the  real 
estate  office  of  a  Mr.  Eggler.  who  told  her 
that  he  had  the  same  property  for  sala 
She  ttAA  him  the  price  was  more  than  she 
cared  to  pay,  but  that  she  was  pleased  with 
the  property  and  location.  He  thereupon 
told  her  she  could  buy  It  for  $2,150.  On  tbe 
same  day  she  went  with  Mr.  Eggler  to  see 
Bushull,  and  tbe  terms  of  the  sale  as  above 


outlined  wrae  then  tgreed  i^oo.  Dnring 
the  negotlatlUM  concerning  tbe  sale,  appel- 
lant asked  Bosbell  about  the  probabill^  of 
her  b^g  able  to  omtinne  In  possession  of 
the  premises  as  a  tenant  She  told  him  she 
had  heard  It  mmored  that  the  building  was 
to  be  torn  down.  He  informed  hw  that  the 
building  stood  nine  feet  out  Into  the  stre^ 
and  that  there  was  talk  of  moving  It  back 
to  the  Une  of  the  street  She  alleges  that  he 
further  fraudulentiy  repreeented  to  her  as  a 
fact  that  said  bnildlog  would  r^naln  on  its 
then  site,  and  would  not  be  torn  down  or 
removed  other  than  possibly  removed  to  the 
line  of  the  street;  that  she  would  be  permit- 
ted to  occupy  the  premises  with  said  lodging 
business  as  long  as  she  paid  tbe  rent  from 
montb  to  month;  that  he  had  seen  the  agent 
of  the  owner,  and  explained  that  there  would 
be  a  new  tenant,,  and  that  all  she  need  to  do 
was  to  go  to  the  agent  the  Ist  of  each  month 
and  pay  the  stipulated  rent  from  montb  to 
month,  as  respondents  had  done;  that  rely- 
ing upon  said  statements,  she  made  the  pur- 
chase aforesaid;  that  in  truth  and  In  fact 
the  respondents  well  knew  said  building 
would  be  torn  down  and  destroyed  within  a 
month  or  two  from  tbe  date  of  the  sale,  and 
not  latM  than  tbe  month  of  February  follow- 
ing; that  upon  the  discovery  of  said  deceit 
and  fraud  she  tendered  back  to  respondents 
tbe  possession  of  said  premiaes  and  a  recon- 
veyance .of  said  good  will  and  furniture,  and 
at  the  same  time  demanded  a  return  of  said 
notes,  and  also  of  tbe  caidi  paid  upon  the 
purchase  prlc&  which  demand  was  refused. 
The  answer  puts  In  Issue  ttie  allegations  con- 
cerning fraud.  Tbe  cause  was  tried  by  the 
court  and  Judgment  entered  dismissing  the 
action,  with  costs  taxed  to  plaintiff.  From 
said  Judgment  plaintiff  appeals. 

Appellant  assigns  as  error  that  tbe  court 
rendo^  judgment  without  findings  of  fticts 
or  conclusions  of  law.  The  record  does  not 
disclose  that  appellant  requested  the  court 
to  make  findings  of  facts  and  conclusions  of 
'  law.  In  Rock-piaster  Co.  v.  Johnson,  10 
Wash.  445.  S9  Pac.  115,  It  was  held  that  the 
objection  that  no  finding  of  facts  was  ev^ 
made  by  the  fwurt  in  an  action  tried  by  it 
cannot  be  urged  on  appeal  tmless  there  has 
been  a  request  for  a  finding,  or  an  objection 
to  the  decree  for  want  of  one  presented  In 
the  court  below.  This  record  discloses  a 
service  of  tbe  form  of  Judgment  upon  ap- 
pellant's counsel  on  the  13th  day  of  Febru- 
ary, 1901.  Tbe  Judgment  bears  date  Fet>- 
ruary  15th,  but  was  not  filed  until  February 
16th.  On  the  16th  of  February  appellant 
filed  exceptions  to  the  Judgment  on  the 
i  ground  that  no  findings  of  facts  or  conclu- 
I  slons  of  law  were  made  by  tbe  court.  The 
Judgment  bearing  date  the  15tK  day  of  Feb- 
ruary, must  be  presumed  to  have  been  sign- 
ed by  the  court  at  that  time^  and  the  excep- 
tions were  not  filed  until  the  following  day. 
There  Is  nothing  in  t^ie  record  to  indicate 
that  the  matter  was  ever  called  to  tbe  at* 


Digitized  by  Google 


218 


67  PACIFIC 


RBPOBTBB. 


tention  of  tlie  court  below.  No  order  or  entry 
Appears  to  have  been  made  touching  tbe  ex- 
ceptions, and,  as  far  as  appears  from  the 
record,  they  were  simply  filed  In  the  clerk's 
office,  and  not  brought  to  the  attention  of 
the  court.  Tbe  case  therefore  falls  within 
the  rule  of  Bo^-Plaster  Go.  t.  Johnstm,  su- 
pra. 

It  Is  also  assigned  as  error  that  tbe  conrt 
erred  In  dismissing  appellant's  complaint  and 
In  denying  the  motion  for  new  trial.  With- 
out doubt,  one  of  the  c<mslderatlons  In  appel- 
lant's mind  for  making  the  purchase  was  the 
expectation  that  she  might  continue  for  a 
considerable  time,  at  least,  as  the  occupant 
of  said  lodging  house  premises.  Such  ex- 
pectation controlled  In  a  measure  when  tbe 
price  she  agreed  to  pay  was  fixed.  It  is  dis- 
closed by  the  evidence  that  at  the  time  the 
purchase  was  agreed  npcm,  and  before  it  was 
closed,  appellant  learned  that  the  agent  of 
tbe  owner  was  to  be  found  at  tbe  Boston  Na- 
tional Bank  In  Seattle.  Dnrtng  the  ctrnversa- 
tiod  at  that  time  appellant  suggested  that 
respondent  John  Bushell  accompany  her  to 
see  the  agent,  that  she  might  learn  from  him 
the  Intentions  of  the  owum*  with  reference 
to  tearing  down  or  removing  the  building. 
The  real  estate  agent  Eggler,  who  had  taken 
her  to  see  Bushell,  and  who  was  then  pres- 
ent, was  an  acquaintance  of  long  standing, 
and  she  was  to  some  extent  relying  upon  his 
advice  concerning  tbe  purchase.  When  she 
suggested  going  to  see  tbe  agent,  either  Bush- , 
ell  or  Eggler^it  la  not  clear  from  the  evi- 
dence which — remarked  that  tbe  then  rate 
of  rent  was  very  low,  and  it  she  went  to  see 
the  agent  In  all  probability  he  would  raise 
the  rent;  but  If  she  said  nothing,  and  simply 
called  and  paid  the  same  rate  of  rent  each 
month,  tbe  rate  would  probably  not  be  chan- 
ged. It  is  not  material  whether  Bushell  or 
Eggler  first  made  the  above  suggestion,  since 
both  of  them  did  say  In  the  course  of  the 
conversation  that,  If  she  should  then  call 
upon  the  agent.  It  might  have  the  effect  Indi- 
cated above.  Bnshell  did  not  refuse  to  go 
with  her  to  see  the  agent,  but  for  the  reasons 
above  stated  she  decided  not  to  go.  She 
paid  $20  that  day,  and  It  was  agreed  that 
they  would  meet  the  next  day,  sign  respec- 
tively the  necessary  papers,  pay  the  balance 
of  cash  to  be  paid,  and  deliver  possession, 
which  was  done.  Meantime  appellant  did 
not  call  at  the  Boston  National  Bank  to  see 
Mr.  Chapln,  the  agent,  but  voluntarily  clos- 
ed the  deal  on  the  following  day,  without  see- 
ing him.  She  says,  in  her  testimony,  that 
she  had  heard  rumors  before  she  negotiated 
the  purchase  that  the  building  would  prob- 
ably be  torn  town.  She  was  told  by  Bushell 
that  It  would  probably  be  moved  back  to  the 
line  of  the  street,  but  to  that  she  did  not 
object.  She  then  deliberately  completed  the 
ptirohase  without  making  Inquiry  of  the 
appnt.  the  person  in  authority,  who  could 
have  Informed  her  as- to  the  owner's  Inten- 
tions concerning  tbe  building.    Tbe  agent 


was  near  at  hand,  his  i^ace  of  business  being 
In  tbe  same  city  where  she  resided,  and  only 
a  few  blocks  distant.  She  was  tmder  no 
compulsion  to  make  the  purchase,  and  it  was 
easily  within  her  power  to  have  ascertained 
the  facts.  She  avers  in  her  ctHnplaInt  tbat 
Bushell  represented  to  her  as  a  fact  that  the 
building  would  not  be  torn  down.  We  do  not 
think  the  evidence  shows  more  than  a  state- 
ment of  his  opinion  In  view  of  tbe  indefinite 
statem^ts  theretofore  made  by  the  agent 
of  tbe  owner  to  Bushell  and  others  who  tes- 
tified. Bnt,  erea  it  It  were  true  that  he 
stated  It  as  a  fact,  appellant  must  be  held 
to  have  known  that  he  bad  not  authority 
to  state  what  the  fact  was.  She  had  such 
Information  as  charged  her  with  knowledge 
that  only  the  owner  or  bis  agent  could  give 
hw  authoritative  information.  She  had  the 
^opportunity  to  seek  information  from  an  an- 
*^fhorItatlve  source,  bnt  neglected  to  avail  her- 
self of  such  opportunity.  It  was  her  duty 
to  Insist  npcm  this  information  from  the 
proper  source  befcKe  completing  the  pur- 
'cbase. 

Tbe  principle  here  involved  was  discussed 
In  Griffith  v.  Strand,  10  Wash.  686,  54  Pae 
613.  Tbe  court  In  tbat  case  said:  "We 
come  now  to  a  more  serious  objection  which 
Is  urged  to  the  answer.  The  question  wtalcb 
It  raises  may  be  thus  stated:  Do  tbe  repre- 
sentations and  Inducements  which  are  alli- 
ed to  have  been  made  and  relied  upon  relate 
to  matters  ot  fact,  upon  which  the  defend- 
ants could  place  reliance,  or  to  matters  <^ 
<^inlon  and  Judgment,  concerning  which  tbe 
law  required  tbe  defendants  to  judge  for 
themselves?  It  must  not  be  foi^otten  that 
the  contracting  parties  were  dealing  at  arm's 
length.  No  fiduciary  relations  existed  be- 
tween them, — nothing  to  Inspire  confidence 
or  disarm  suspicion.— and  there  was  no  im- 
becility of  age,  weakness,  or  disease.  The 
property  In  question  was  at  hand,  and  an  in- 
spection of  It  by  tbe  defendants  could  liave 
been  made  had  they  insisted  upon  it  The 
representations  related  eol^y  to  quantity, 
quality,  and  value,  the  truth  or  falsity  of 
which  could  have  been  determined  by  an  In- 
spectl<m.  Under  such  circumstances,  we 
think  It  wlH  not  do  to  bold  that  a  party  may 
successfully  complain  of  his  oWn  failure  to 
exercise  wdlnary  care,  prudence,  and  cau- 
tion, when,  by  the  exercise  thereof,  the  injury 
<rf  which  be  complains  could  not  have  aris- 
en." In  Improvement  Ca  v.  Newlands,  11 
Wash.  212,  89  Pac.  366,  this  court  said:  "If 
people,  having  eyes,  refuse  to  open  them 
and  look,  and,  having  understanding,  refuse 
to  exercise  it  they  must  not  complain,  when 
they  accept  and  act  upcm  the  representations 
of  other  people.  If  their  venture  does  not 
prove  successful.  Written  contracts  would 
become  too  unstable  if  courts  were  to  annul 
them  on  representations  of  this  kind."  In 
Improvement  Co.  v.  Herren,  16  Wash.  665, 
48  Pac.  341,  it  was  held  tbat  representations 
made  by  tbe  seller  of  real  estate  to  Induce 
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a  purchaser  to  buy,  althoTigh  falsei  are  not 
ground  for  feetdsslon  of  the  contract  of  pur- 
chase when  there  was  no  fiduciary  relation 
existing  between  the  parties,  and  when  the 
truth  or  falsity  ot  the  r^resentatlons  could 
have  been  readily  ascertained  by  the  pur- 
chaser by  InTestlgation  on  his  part  We 
think  this  case  falls  within  the  rule  approved 
In  the  above  cases,  and  that  the  Judgmoit 
4rf  the  lower  court  la  in  accordance  thoe- 
wlth. 

The  Judgment  la  affirmed. 

BEATIS,  O.  J.,  and  FULIjERTON,  AN- 
DERS. MOUNT,  DUNBAR,  and  WHITE,  JJ., 
ctHicar. 


(28  Wuh.  GCS) 

SOHREINBR  t.  STANTON. 
(Sapreme  Contt  of  Washington.    Dee;  18, 
1901.) 

LAXDXA>RD  AND  TENANT— SUIT  FOR  POSSES- 
SION—TENANCY FOR  INDEFINITE  TIME 
—NOTICE— PARTI  EIS. 

1.  A  landlord  who  has  executed  leases  to 
third  persons,  giving  them  the  right  of  posses- 
sion of  the  premises,  has  sufficient  interest  to 
maiutaln  an  action  to  recover  the  posseasion 
inm  a  former  tenant. 

2.  Where  defendant  appeared  and  answered 
and  defended  withoat  objection  that  shv  was 
not  sued  by  her  right  name,  she  cannot  object 
that  the  judgment  Is  not  against  the  right  per- 
son. 

3.  A  tenant  who  was  nmning  a  lodging  honse 
ander  a  verbal  lease  at  a  monthly  rental  as- 
rigned  the  lease,  to  which  the  landlord  agreed, 
saying,  "It  is  all  right  as  long  as  she  pays  the 
rent  and  keeps  a  straight  house."  Held,  that 
the  tenancy  was  for  an  indefinite  time,  with 
monthly  rent  reserved,  within  BalliugM's  Ann. 
Codes  ft  St  t  4069,  providluc  that  sndi  ten- 
ancy may  be  terminated  on  SO  day^  notice. 

Appeal  from  superior  court,  King  county; 
W.  R.  Bell,  Judge. 

Action  by  F.  X.  Schrelner  against  Jane 
Doe  Stanton,  whose  true  name  is  Delia  J. 
Stanton.  From  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.  Affirmed. 

Thomas  S.  Bills  and  Root,  Palmer  ft 
^wn,  tor  appellant  Fred  H.  Peterson, 
tfa  respMident. 

RBAVIS,  O.  J.  Action  for  unlawful  de- 
tains'.  In  June,  1900,  respondent  leased  a 
lodging  house  in  Seattle  to  one  Malacord  at 
a  monthly  rental  of  $75,  payable  monthly 
In  advance.  Malacord  had  purchased  the 
fnmiture  in  the  lodging  house,  and  gotten 
a  verbal  assignment,  which  was  consented  to 
by  respondent,  of  a  similar  lease  from  a 
fwmer  tenant  After  an  occupancy  of  some 
two  weeks,  Malacord  sold  the  furniture  In 
the  lodging  house  to  appellant  for  the  sum 
of  $1,850,  and  vwbally  assigned  his  tenancy 
to  appellant  In  November,  1900,  respondent 
caused  notice  to  be  served  upon  appellant  to 
surrender  possession  of  the  premises.  On 
December  1,  1900,  respondent  instituted  this 
action,  alleging  a  tenancy  by  appellant  from 
month  to  montht  and  the  requlried  notice  to 


surrendo*  the  same,  and  the  unlawful  deten- 
tion thereof,  and  demanded  possession  of 
the  premises  and  damages,  and  that  the  dam- 
ages found  be  doubled  by  the  court  Appel- 
lant answered,  and.  In  substance,  dented 
that  the  tenancy  was  from  month  to  month, 
and  averred  that  an  agreement  was  made  , 
that  appellant  should  have  the  lodging  house 
as  long  as  she  paid  the  rent  and  kept  a  re- 
spectable house.  The  answer  also  set  up  af- 
firmatively that  the  Inducnnent  for  the  ap- 
pellant to  purchase  the  furniture'  fn  the  lodg- 
ing house  was  that  she  might  have  the  pos- 
session of  the  same  thereafter  so  long  as  the 
rent  was  paid  end  the  house  was  conducted 
respectably;  that  the  assignment  by  Mala- 
cord of  the  tenancy  to  aE^ellant  was  made 
with  the  full  knowledge  and  consent  of  the 
respondent,  who  was  consulted  relative  there- 
to. 

At  the  trial  defendant  offered  a  supple- 
mentary answer,  setting  up  that  before  the 
commencement  of  the  suit  plaintiff  had  ex- 
ecuted and  delivered  valid  leases  to  the  lodg- 
ing hoose  to  other  parties,  which  leases  gave 
a  light  of  possession  to  the  premises  for  the 
period  of  two  years  from  and  after  the  1st 
of  December,  1900,  and  alleging  that  plain- 
tiff had  not  now  the  right  to  the  possession 
of  the  premises,  and  was  not  a  party  In  in- 
terest In  the  matter  of  the  possession  of  the 
premises.  The  court  refused  to  allow  the 
supplementary  answ^  to  be  filed,  on  the 
ground  that  it  did  not  state  any  defense; 
and  the  court  also  ruled  out  any  testimony 
with  reference  to  the  leases  made  by  plain- 
tiff to  other  parties.  It  Is  urged  by  counsel 
for  the  appelant  that  plaintiff,  having  ex- 
ecuted leases  to  other  parties,  which  gave 
them  a  right  of  possession  to  the  premises, 
cannot  now  maintain  this  action;  and  the 
case  of  Brewing  Co.  v.  Crosble,  22  Wash. 
269,  60  Fac.  652.  ts  cited.  In  that  case  the 
court  determined  that  the  notice  to  quit  and 
the  action  to  obtain  possession  of  the  leased 
premises  might  be  maintained  by  one  hold- 
ing a  valid  lease  to  the  premises,— that  is, 
one  entiUed  to  receive  the  rent  for  the  same; 
but  that  case  does  not  determine  that  the 
landlord  may  not  maintain  the  action  to  re- 
cover possession  of  the  premises.  Referring 
to  section  5527,  Balllnger's  Ann.  Codes  ft 
St,  It  was  observed  that  subdivision  3  of  this 
same  section  provided  that  notice  for  the 
payment  of  r«it  on  the  surrender  of  the  de- 
tained premises  may  be  gtvai  in  behalf  of 
the  person  entitied  to  the  rent  upon  the  per- 
son owing  the  same.  But  we  are  inclined 
to  view  the  interest  of  landlord  and  tenant 
fn  the  possession  as  one,  and  the  landlord 
must  deliver  the  posseseton  to  his  tenant. 
The  tenant  may,  under  the  ruling  In  Brew- 
ing Co.  V.  Crosbte,  supra.  Institute  his  ac- 
tion to  recover  possession;  but  tiie  obliga- 
tion of  the  landlord  is  to  deliver  the  posses- 
sion to  him.  We  think  the  landlord  has 
sufficient  Interest  In  the  possession  to  main- 
tain the  action.   In  Commissioners  r.  Bar- 
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nard  (Cal.)  82  Pac.  982,  It  waa  determined. 
In  unlawful  detainer  against  a  tenant  holding 
over,  that  an  outstanding  lease  by  the  land- 
lord to  a  third  person,  under  whom  the  ten- 
ant does  not  claim.  Is  no  defense.  See  Vin- 
cent V.  Defleld  (Mich.)  56  N.  W.  1104. 

It  is  also  urged  that  there  was  a  misnomer 
In  the  name  of  the  appellant.  The  suit  was 
against  Jane  Doe  Stanton.  Her  real  name 
1b  Delia  J.  Stanton.  But  she  answered  and 
defended  without  objection,  and  there  is  no 
merit  In  th6  contention  that  the  judgment  Is 
not  against  the  right  person. 

But  the  main  defense  urged  upon  the  mer- 
its Is  that  the  tenancy  was  for  a  Icmger 
period  than  one  month,  and  that  such  ex- 
tended tenancy  was  the  material  inducement 
for  appellant's  purchase  of  the  furniture  in 
the  lodging  house  from  Malacord.  We  hare 
examfned  the  evidence,  and  can  find  no  state- 
ment from  any  of  the  witnesses  that  Indi- 
cates any  Inducement  made  by  the  respond- 
ent In  fact,  there  is  but  little,  if  any,  con- 
flict between  the  witnesses  testifying  upon 
what  was  said  between  appellant  and  re- 
spondent relaOve  to  the  tenancy.  MalacM-d, 
a  witness  for  appellant,  said  with  reference 
to  his  tenancy:  "I  went  and  paid  the  rent, 
and  Mr.  Schrelner  told  me  that  I  could  stay 
there  as  long  as  I  wanted  to,— as  long  as  I 
was  keeping  a  decent  house  and  paying 
rent"  Malac<H*d  stayed  in  possession  11 
days,  sold  bis  furniture,  and  verbally  as- 
signed bis  tenancy  to  the  appellant.  Mala- 
cord and  the  appellant  and  Koyal,  a  real  es- 
tate agent,  then  went  to  see  respondent; 
and,  according  to  the  statement  of  appel- 
lant's witnesses  the  convn'satlon  was  be- 
tween Royal,  the  real  estate  agent,  and  re- 
spondent. Royal's  testimony  is  as  follows: 
"A.  Well,  first,  this  gentleman  who  sold  out 
the  place  to  Mrs.  Stanton,  and  Mra.  Stan- 
ton and  myself  went  down  to  see  Mr. 
Schrelner;  stepped  around  to  the  side  door 
and  found  Mr.  Schrelner  was  busy,  and  then 
we  stepped  to  a  side  back  room,  right  op- 
posite the  side  door,  and  waited  a  little 
while  to  see  him;  and  after  waiting  a  little 
while,  we  got  up,  I  belieTe,  and  went  out  on 
the  walk  in  front;  and  I  left  Mrs.  Stanton 
standing  on  the  walk  in  front  of  the  saloon 
and  the  lodging  house  tbat  she  was  purchas- 
ing, and  went  In  to  see, — went  in  with  Mr. 
Malacord  to  speak  with  Mr.  Schrelner.  M/". 
Schrelner  was  standing  alone  at  his  desk, 
or  behind  the  bar  or  desk,  in  the  front  of  the 
saloon.  I  stepped  up  to  him  and  spoke  to 
him.  He  stopped  and  leaned  over,  in  a  bnsi- 
ness-like  way,  promptly;  and  I  told  him  Mr. 
Malacord  had  an  opportunity  to  sell  out  to 
Mrs.  Stanton,  and  asked  him  if  It  was  satis- 
factory. Mr.  Schrelner  replied,--he  says,— 
'It  is  all  right  as  long  as  she  pays  her  rent 
and  keeps  a  straight  house.'  Well,  I  said, 
'As  to  the  straight  house  and  the  ability  to 
pay  rent,  perhaps  you  bad  best  meet  the  lady 
and  talk  It  oyer  with  her.'  He  said,  'No; 
I  doQ*t  care  to.'   He  says,  'I  anr  here  In  the 


house  all  the  time  myself,  and  If  things  are 
not  run  straight  I  will  know  It.'  I  asked 
him  then  If  he  would  like  aoipe  r^erencea. 
Mrs.  Stanton  had  come  to  me  with  refer- 
ences, financially  and  otherwise,  that  were 
quite  satisfactory.  So  I  asked  hlza  that 
question.  He  says,  'No;  I  am  here  all  the 
time.'  Tbat  was  the  full  extent  of  It  It 
was  all  done  In  about  the  time  I  am  taking 
here  now.  That  was  about  all  there  was  ot 
it"  Certainly  the  evidence,  without  cmi- 
troversy,  showed  that  the  tenancy  was  for 
an  indefinite  time,  with  monthly  rent  re- 
served. The  statute  (section  4Q69,  Ballln- 
ger's  Ann.  Codes  &  St)  determines  the  time. 
It  Is  declared:  "When  premises  are  rented 
for  an  indefinite  time,  with  monthly  or  oth- 
er periodic  rent  reserved,  such  tenancy  shall 
be  construed  to  be  a  tenancy  from  montb  to 
month,  or  from  period  to  period  on  which 
-rent  is  payable,  and  shall  be  terminated  by 
written  notice  of  thirty  days  or  more,  preced- 
ing the  end  of  any  of  said  months  or  periods, 
given  by  either  party  to  the  other."  The 
notice  having  been  given  pursuant  to  the 
statute  to  terminate  the  tenancy,  the  ver- 
dict of  the  jury  In  favor  ot  respondrat  must 
be  conclusive. 
The  Judgment  Is  affirmed. 

PULI<ERTON,  HADLET.  MOUNT,  DUN- 
BAR, and  WHITE,  JJ..  concur. 


m  Waah.  6N) 

WARD  v.  HINCKLEY. 
(Supreme  Oonit  of  Washington.    Dee.  10^ 
1901.) 

PAROL  LEASER-STATUTE  OF  FRAUDS. 

Bnllinger's  Ann.  Oodes  &  St  §  4508,  pro- 
viding that  "leases  made  in  wrlttng  or  printed 
or  partly  in  writing  and  partly  in  print  shall 
be  legal  and  valid  for  any  term  not  exceeding 
one  year  without  acknowledgment  witnesses 
or  seals,"  does  not  change  the  rule  that  such 
agreements  to  be  performed  wkhin  one  year 
are  not  within  the  statute  of  frauds. 

Appeal  from  superior  court,  King  county; 
O.  Jacobs,  Judge. 

Action  by  George  F.  Ward  against  T.  D. 
Hinckley.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

Fred  H.  PetarMMi,  for  appellant  Brady 
&  Oay,  for  respondent 

RGAVIS,  O.  J.  Action  to  recover  damages 
for  breach  of  CMitract  of  lease.  The  com- 
plaint alleges  that  in  January,  1900,  appel- 
lant leased  to  respondent  a  store  in  Seattle 
for  $100  a  month  during  a  term  of  one  year, 
commencing  March  1,  1900,  and  that  the 
sum  of  $50  had  been  paid,  and  a  receipt 
taken  therefor,  in  the  following  form:  "No. 
2,631.  SeatUe,  Wash.,  Jan.  29,  1900.  Mr.  O. 
F.  Ward  to  T.  D.  Hinckley,  Dr.,  for  rent 
of  room  Hinckley  Building,  Dep.  on  base- 
ment No.  115,  to  take  efi'ect  Mar.  1,  1900. 
$r>0.00.  Rent  due  and  payable  In  advance. 
Received  payment.   T.  D.  Hinckley,  W.  K. 
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H.;"  that  the  premiBes,  howeTer,  were  of 
tbe  value  of  $175  per  month,  and  that  the 
reepondent  Intended  to  move  bis  bookstore 
into  said  premises  from  a  Btore  near  b; 
which  he  then  occupied;  that  he  was  never 
let  Into  possession,  and  was  cranpelled  to 
get  another  store,  and  so  was  damaged  In 
tbe  sum  of  $200  In  greater  expense  In  mov- 
ing bis  stock  of  goods.  The  answer  alleged 
that  tbe  agreement  was  conditional.  In  that 
the  premiftee  were  then  occupied  by  other 
parties,  and  that  the  lease  should  not  go  Into 
effect  unless  these  parties  would  vacate  with- 
out litigation;  and  it  was  further  alleged 
tbat  the  lease  was  only  from  month  to 
QK^th.  Before  the  salt,  appellant  tendered 
to  tbe  respondent  the  $50  which  had  been 
paid.  The  Jury  returned  a  verdict  for  plalu- 
tlft  In  the  sum  of  $706. 

The  first  error  claimed  Is  upon  the  Instnic- 
tloDB  of  tbe  court.  Without  reviewing  here 
at  length  the  Instructions,  we  are  satisfied 
that  tbe  case  was  fairly  given  to  tbe  Jury, 
and  that  the  theories  of  both  the  plaintiff 
and  defendant  were  stated  In  tbe  Instruc- 
tions. Tbe  evidence  concerning  tbe  time  of 
tbe  lease  Is  conflicting,  but  there  is  suffi- 
cient testimony  to  support  the  verdict.  In 
tbe  reply  brief  of  the  appellant,  for  the  first 
time.  It  Is  suggested  that  tinder  section  4568, 
Balllnger's  Ann.  Codes  &  St.,  a  parol  lease 
for  one  year  is  void.  The  section  permits 
tbe  agreemrat  to  be  pat  In  writing  or  print- 
ing, without  the  formality  of  an  acknowl- 
edgment or  wltnessea  or  seal,  but  does  not 
change  tbe  rule  that  socfa  agreements  to  be 
■performed  within  one  year  are  not  within 
the  statute  of  frauds. 

No  reversible  error  aiq>earlng,  the  Judg- 
ment la  affirmed.  . 

PULLEBTON,  ANDEBS,  MOUNT,  and 
DUXBAJR,  JJ^  concur. 


m  WMta.  E») 

LIYEBHOBB  T.  ORANB. 

(Sapreme  Const  of  Washington.  Dec.  1(K 
1901.) 

BROKERS-COMMISSION— RIGHT  OP  ACTION. 
A  real  estate  broker  may  sue  a  purchaser 
wbo  has  refused  to  carry  out  his  contract  with 
the  veod<v,  whereby  the  broker  has  lost  his 
nght  to  a  commission,  though  he  had  agreed 
to  look  to  the  vendor  for  it. 

Appeal  from  superior  conrt.  King  county; 
Wm.  Hlckmau  Moore,  Judge. 

Aetton  by  G.  B.  Llvermore  against  Charles 
£.  Crane.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

Stratton  &  Powell,  for  appellant  H.  B. 
Hnntley,  for  respondent 

REAVIS,  C.  J.  Tbe  complaint,  hi  sub- 
■tance,  alleges  that  In  May,  189S,  defeudant 
agreed  to  writing  with  plaintiff,  who  Is  a 
»al  estate  broker:  That  defendant  would 
pucbase  certain  property  in  Seattle  from 


Mrs.  Brittaln,  and  pay  for  It  on  the  follow- 
ing terms.  If  plaintiff  would  procure  such 
terms  from  the  owner,  to  wit;  The  full  pur^ 
chase  price  to  be  $11,000;  $200  to  be  paid  at 
tbe  time  of  making  the  ctmtract  of  purchase, 
$800  payable  In  60  days,  $1,000  payable  in 
90  days,  $3,000  payable  in  1  year,  $3,000 
payable  In  2  years,  and  $3,000  payable  In 
3  years  from  the  date  of  the  contract,  witli 
interest  on  deferred  payments  at  8  per  cent 
per  annum.  At  the  time  of  making  the 
agreement  It  was  understood  and  agreed 
tbat  plaintiff  was  to  get  his  commission  of 
$600  for  making  the  sale  from  the  oi^er, 
Mrs.  Brittaln.  Tbat  plalutlff,  relying  upon 
tbe  agreement  with  defendsnt,  performed 
servloes  and  induced  the  owner  to  sell  the 
property  for  tbe  price  npon  the  terms  pro- 
posed, and  plaintiff  by  his  efforts  brought 
about  a  meeting  of  the  defendant  and  the 
owner  of  tbe  [aroperty,  and  procured  a  writ- 
ten contract  satisfactory  to  both  parties  to 
be  executed  by  them,  by  which,  among  other 
things,  Mrs.  Brittaln  agreed  to  sell,  and  tbe 
defendant  to  buy,  the  property  upon  the 
te'rms  and  for  the  price  hereinbefore  stat* 
ed,  and  tbe  sum  of  $200  was  paid  as  the  first 
paym«tt  at  tbe  execution  of  the  contract 
At  the  time  plaintiff  induced  Mrs.  Brlttain 
to  sell  the  property  upon  tbe  terms  and  con- 
ditions mentioned,  she  agreed  to  pay  tbe 
plaintiff  $500  as  bis  commission  on  tbe  trans- 
action: $50  of  said  amount  to  be  paid  at  the 
time  of  the  execution  of  the  contract,  $200 
at  the  time  provided  for  tbe  second  pay- 
ment sQd  tbe  remainder,  $200,  after  tbe 
third  payment  should  be  made  by  defendant 
as  provided  in  tbe  contract  That  plaintiff 
has  kept  and  performed  all  the  terms  and 
conditions  of  his  contract  with  tbe  defendant 
and  tbe  owner  of  the  property,  and  Mra. 
Brittaln  has  kept  and  i)ca>formed  all  of  the 
conditions  of  the  contract  of  sale  by  her  to 
be  performed,  and  has  been  ready  at  all 
times,  and  still  Is  ready,  to  convey  tbe  prop- 
erty to  the  defendant,  but  the  defendant  has 
failed,  refused,  and  neglected  to  purchase  or 
pay  for  the  property  as  be  agreed  to  do. 
That  tbe  plaintiff  bas  been  damaged  by  de- 
fendant's failure  and  breech  of  the  contract 
to  purchase  In  the  sum  of  $460,  and  that 
plaintiff  has  lost  tbe  remainder  of  the  com- 
mission which  be  should  have  received  from 
the  owner  of  the  property  If  tbe  contract  bad 
been  performed.  A  demand  bas  been  made 
up(m  defendant  for  tbe  paymmt  of  said 
$4.50.  Defendant  filed  a  general  demurrer 
to  tbe  complaint,  which,  was  overruled,  and, 
a  jury  having  been  waived,  the  trial  was  be- 
fore tbe  court 

Tbe  evidence  adduced  Is  sufficient  to  sup- 
port the  findings  of  fact  Tbe  effect  of  the 
findings  is  to  sustain  tbe  allegations  of  the 
complaint  With  this  view  of  the  record, 
the  only  question  arising  Is  upon  the  demur- 
rer to  the  complalnt,~dld  the  complaint  state 
a  cause  of  action?  It  Is  urged  by  couns^ 
for  appellant  tbat  plaintiff  has  mistaken  his 
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remedy  aad  sued  the  wrong  person;  that 
the  only  interest  plaintiff  bad  in  the  con- 
tract of  sale .  was  his  commission,  which 
was  earned  when  the  contract  was  executed. 
But  it  will  be  observed  that  the  contract 
with  Mrs.  Brittatn  was  that  she  should  pay 
plaintiff's  commission  in  accordance  with 
the  performance  of  the  contract  of  sale  by 
the  defendant  The  essrace  of  plaintiff's  ac- 
tion here  is  the  claim  for  damages  sustain- 
ed by  him  because  of  defendant's  breach  of 
the  contract  to  purchase  the  premises  from 
Mrs.  Brlttaln.  A  pertinent  discussion  of 
some  of  the  phases  of  this  case  may  be 
found  In  Bishop  v.  AverlU,  17  Wash.  208,  49 
Pac.  237.  50  Pac.  1024.  Of  the  authorities 
to  which  we  have  been  referred,  only  two 
seem  to  be  directly  In  point.  One  is  that  of 
Oavender  v.  Waddlngham,  2  Mo.  App.  661. 
In  that  case  the  defendant  employed  plaln- 
tifTs  to  purchase  for  him  real  estate  from 
Messrs.  Scuddw  for  a  stated  price,  and  it  was 
understood  that  plaintiffs'  commlsslims  were 
to  be  a  certain  per  cent,  of  the  purchase  price, 
trat  It  was  stipulated  by  defendant  that 
this  should  be  paid  by  the  Messrs.  Scudder. 
The  purchase  of  the  real  property  was  made 
in  accordance  with  defendant's  direction, 
and  thereafter  defendant  refused  to  pay  the 
purchase  price  and  receive  the  deed.  Plain- 
tiffs lost  their  commission.  The  court  ob- 
served: "The  first  question  to  which  our 
attention  is  directed  is  whether,  upon  the 
facts  stated,  the  plaintiffs  bad  any  right  of 
action  against  the  defendant.  It  is  argued 
that  they  had  none,  because  it  was  express- 
ly stipulated  that  their  commissions  were  to 
be  paid  by  the  Messrs.  Scudder,  and  not,  la 
any  event,  by  the  defendant;  that  this  Is 
an  attempt  to  hold  a  party  responsible  for 
violating  his  contract,  not  with  the  party 
suing,  but  with  a  third  party,— the  defendant 
here  having  violated  none  except  that  made 
through  the  plaintiffs,  Messrs.  Scudder.  But 
this  argimient  Ignores  the  promlnmt  fact 
that  there  were  two  distinct  contracts.  One 
was  made  by  defendant,  through  his  agents. 
In  the  purchase  of  tbe  property.  The  other 
was  made  with  the  agents,  In  securing  their 
services  to  bring  about  the  purchase.  The 
latter  Is  the  subject  of  tbe  preseot  suit" 
The  second  case  mentioned  Is  Atkinson  t. 
Pack  (N.  C.)  19  S.  E.  628,  where  It  was,  in 
effect  determined  that  a  real  estate  broker 
negotiating  a  sale  of  land  for  a  person  who 
agreed  with  him  In  writing  to  convey  It 
to  the  Intending  purchaser,  from  whom  he 
was  to  receive  bis  commission,  may  maintain 
an  action  for  breach  of  contract  upon  re- 
fusal of  such  person  to  convey,  upon  show- 
ing that  the  purchaser  was  ready  to  take 
and  pay  therefor.  It  was  said  in  this  case: 
•"There  were  plainly  two  contracts  made  by 
plaintiffs,— the  one  with  defendant  the  ef- 
fect of  which  was  that  plaintiffs  would  pro- 
vide a  purchaser  of  the  land  at  the  agreed 
price,  commissions  to  be  paid  by  the  pur- 
chaser; tbe  other  with  tbe  purchaser,  that 


he  would  pay  the  plaintiffs*  commissions  up- 
on a  conclusion  of  the  sale.  If  through  tbe 
negotiation  of  plaintiffs  the  parties  had  been 
brought  together,  and  had  concluded  tbe 
trade  between  them,  the  plaintiffs  would 
have  been  entitled  to  their  commissions  from 
the  purehasw  according  to  the  terms  of  tbe 
contract.  But  this  action  Is  for  damages. 
The  gravamen  of  tbe  charge  in  that  defend- 
ant committed  tbe  wrong  and  Injury  upon 
plaintiffs  by  a  refusal,  withont  canse,  to 
comply  with  bia  contract  wttb  plaintiffs  to 
sell  the  land  to  plaintiffs'  principal,  witb 
the  distinct  understanding  that  plaiotKFs 
were  to  be  compensated  by  the  purchase. 
Tbe  natural  effect  and  consequence  of  tbls 
refusal  by  defendant  was  the  loss  by  plain- 
tiffs of  their  commlsslMis."  It  would  seem 
to  be  immaterial  whether  in  the  original  ne- 
gotiation or  the  sale  the  plaintiff  was  the 
agent  of  the  vendor  or  the  pundiaser.  The 
complaint  here  is  for  the  violation  of  the 
contract  to  purchase,  from  which  Ti<toti<» 
damages  directly  result  to  ^intUT. 
The  judgment  la  affirmed. 

DUNBAB.  ANDERS,  and  MOUNT,  3J^ 

concur. 


asWaih.  ESS) 

HARDINO  et  ux.  v.  ATLANTIC  TRUST  CO. 

(Supraue  Court  of  Washington.   Dee.  10, 
1901.) 

UORTOAOK8-P0RECL0SURE— DEFICIBNOT 
JUDGMENT— ESTOPPEL-ELEC- 
TION OF  RBUBOY. 

1.  That  a  mortgagor  <ri>jected  to  tbe  cod'^ 
firmation  of  a  sale  under  a  oeficieDcy  Judgment 
that  the  property  was  his  homestead  did  not 
estop  hfm  from  afterwards  claimm£  it  to  be 
his  homestead,  since  the  homestead  rigfats 
could  uot  be  adjudicated  on  the  motion  to  con- 
firm. 

2.  The  issuance  of  exectitJon  on  a  deficiency 
judgment  is  au  election  to  pursae  the  mnedy 
at  law.  and  the  mortgagee  is  estopped  to  set 
up  an  equitable  lien  on  the  premises  levied  on 
under  the  execution  by  reason  of  the  fact  that 
the  mortgagor  had  sold  the  tlmba*  off  of  the 
premises  oriKioally  mortgaged,  and  applied  the 
proceeds  to  the  purchase  of  the  land  m  contro- 
vwsy. 

Appeal  from  superior  court  Skagit  county; 
7.  P.  Houser,  Judge. 

Action  by  Jacob  Harding  and  wife  against 
the  Atlantic  Trust  Company.  From  a  Judg- 
ment for  plaintiffs,  defendant  af^eals.  Af- 
firmed. 

Lyman  E.  Koapp  and  J.  W.  Langley,  for 
appellant  Brady  Be  Gay,  for  respondents. 

REAVIS.  C.  J.  Suit  to  quiet  title.  In 
October,  1890,  respondents,  who  were  the 
owners  of  a  tract  of  land  In  Skagit  county, 
executed  a  mortgage  in  the  sum  of  |1,200  as 
security  for  a  loan  of  that  amount  obtained 
from  the  Western  Farm  Mortgage  Trust 
Company  for  five  years;  executing  their  note 
for  tiiat  sum.  The  note  and  mortgage  were 
thereafter  assigned  to  appellant  which,  after 
maturity,  made  a  foreclosure.  After  the  aal« 
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of  tbe  mortgaged  premises  there  was  a  de- 
ficiency of  ¥61S.87  due  on  the  JtidgmeDt,  and 
execution  thereafter  was  Issued  for  the  de- 
ficiency. The  land  now  in  controTersy,  then 
owned  by  respondentfl,  was  sold  under  such 
execution,  and  appellant  became  the  par- 
chnser.  The  sale  was  thereafter  duly  con- 
firmed, and  a  certificate  of  sale  Issued  to  ap- 
pellant Before  the  sale,  notice  was  duly 
tdven  that  respondents  resided  upon  and 
claimed  the  premises  as  their  homestead,  and 
bad  duly  filed  the  claim  of  homestead  of  rec- 
ord; and  respondents  also  appeared  and  op- 
posed the  confirmation  of  the  same  because 
of  the  homestead  claim.  In  the  answer,  ap- 
pellant set  up  two  afflrmatlve  defenses:  (1) 
I'hat  by  reason  of  the  appearance  of  respond- 
eDts,  and  th^  objection  to  the  confirmation 
of  sale  of  the  premises  as  their  homestead, 
tMt  question  was  determined  by  the  order 
of  coofirmatlon,  and  respondents  cannot  now 
seek  In  this  suit  to  establish  their  homestead 
Tight;  and  (2)  that  while  respondents  were 
owners  of  the  mortgaged  premises,  and  be- 
fore foreclosure  thereof,  and  when  said  mort- 
gBge  contained  a  covenant  that  the  mortga- 
gor ibould  abstain  from  the  commission  of 
wnste,  respondents  stripped  and  removed  val- 
uable timber  from  the  mortgaged  i»«mises, 
selling  the  same,  and  applying  the  proceeds 
to  the  purchase  of  the  land  now  In  contro- 
versy, and  that  by  reason  of , such  wrongful 
acts  of  respondents  a  Hen  'in  favor  of  appel- 
lant attached  to  the  premises  into  which  the 
proceeds  of  the  sales  of  timber  went  A  de- 
mmrer  was  Interposed  by  respondents  to 
these  affirmative  defenses  and  sustained.  A 
trial  was  had,  and  findings  of  fact  made  sub- 
stantially as  follows:  That  the  respondents 
obtained  title  In  fee  to  the  premises  In  con- 
troversy more  than  four  years  ago,  and  they 
bare  resided  thereon  conUhuously  In  a  dwell- 
ing bouse  ever  since;  that  the  premises  are 
farm  lands,  and  the  actual  cash  value  does 
not  exceed  $1,000,  and  the  respondents  have 
no  other  real  property;  that,  upon  a  deficien- 
cy Judgment  obtained  by  ^pellant  In  a  fore- 
closure spit  upon  other  premises  while  re- 
spondents were  residing  on  the  premises  in 
controversy,  execution  was  issued  and  4  sale 
made,  and  the  appellant  became  the  pur- 
chaser at  said  sale,  and.  Immediately  after 
the  levy  by  the  sheriff  under  said  execution 
npon  tbe  premises  In  controversy,  respondents 
served  notice  upon  him  of  their  claim  to  the 
premises  as  a  homestead;  that  the  declara- 
tion o(  homestead,  in  due  form,  was  filed 
for  record  In  the  county  auditor's  office,  and 
recorded  therein;  and  It  Is  further  found  that 
tbe  premises  upon  which  respondents  reside 
are  and  have  been  the  homestead,  and  no 
sberltTg  deed  baa  yet  been  Issued  to  appel- 
lant There  are  no  exceptions  to  the  findings 
of  fact,  and  no  statement  of  facts  brought 
here. 

Tbe  only  queatlona  for  consideration  arise 
upon  the  ruling  sustaining  the  demurrers  to 
the  affirmative  defenses  In  the  answer.  The 


contention  made  by  appellant  that  fhe  ob- 
jection to  the  confirmation  of  sale  \xy  the 
respondents  and  subsequent  confirmation  by 
the  court  was  an  adjudication  of  the  home- 
stead claim,  or  estoi»  respondents  from  now 
urging  such  claim,  seems  to  be  fully  met  and 
determined  against  such  contention  In  tbe 
case  of  Knitz  v.  Batts,  18  Wash.  460,  Bl  Pac. 
1054,  where  It  was  observed:  *'*  *  ♦  The 
only  question  which  the  court  has  a  right  to 
investigate  Is  a  question  of  Irregtilarlty  In 
the  proceedings  concerning  the  sale."  The 
rights  concerning  the  homestead  could  not 
have  been  heard  or  determined  upon  the  mo- 
tion to  confirm  the  sale. 

2.  No  error  Is  perceived  In  sustaining  the 
demurrer  to  the  defense  setting  up  an  equi- 
table lien  on  tbe  homestead  premises.  The 
procuring  of  the  Judgment  upon  whicb  the 
sale  was  made,  and  the  Issuing  thereupon 
of  the  sheriff's  certificate,  which  appellant 
now  holds,  constitute  an  attempt  at  law  to 
realize  the  deficiency  upon  the  original  Judg- 
ment; and,  without  further  discussing  the 
sufficiency  of  the  facts  stated  to  Imply  a  lien, 
it  may  be  olraerved  that  the  Issuance  of  the 
execution  upon  the  deficiency  Judgment  falls 
within  the  rule  announced  In  Hanly  v.  Kelly, 
62  Cal.  155,  where  the  court  said  of  a  similar 
case:  "Under  such  circumstances,  plalutUE 
must  be  held  to  have  elected  bis  remedy  at 
law,  and  to  be  estopiKd  from  putsnlng  In  eq- 
uity the  fund  Into  tbe  homestead." 

The  Judgment  Is  afi3rmed. 

.FULLERTON,  ANDERS,  MOUNT,  and 
DUNBAB,  JJ.,  concur. 


(26  WftBb.  624) 

STATE  ex  rel.  COMMERCIAL  INV.  CX>.  r. 

HARTMLiN,  Sheriff,  et  al. 
(Sopreme  Court  of  Washington.   Dec.  7,  1001.) 

MANDAMUS— RETTURN  OF  BXECCTION. 

A  Bberiff  will  not  be  compelled  by  man- 
damus to  make  return  of  an  execution  which 
he  has  been  iostrueted  by  the  court  to  with- 
hold till  tbe  termination  01  another  case. 

Appeal  from  superior  court.  Pierce  eomtty; 
W.  H.  Snell,  Judge. 

Application  by  the  state,  on  tbe  relation  of 
the  Commercial  Investment  Company,  f<nr  a 
writ  of  mandamus  against  John  Hartmen, 
sheriff  of  Pierce  county,  and  others.  Prom  a 
Judgment  for  defendants,  relator  ai^eals. 
Reversed. 

T.  O.  Abbott,  for  appellant  Bogle  &  Rich- 
ardson and  Bates  &  Murray,  for  respond- 
ents. 

DUNBAR,  J.  This  Is  an  action  of  manda- 
mus to  compel  the  sheriff  of  Pierce  county 
to  make  return  of  a  certain  execution  issued 
under  a  Judgment,  of  which  Judgment  the 
appellant  was  tbe  owner.  Before  this  Judg- 
ment was  obtained,  another  action  had  been 
commenced  by  Deming,  for  whom  (he  hav- 
ing deceased)  W.  H.  Opie  was  substituted  as 
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plaintiff.  Thia  second  actiM  Inrolred  the 
question  of  whether  or  not  Demlng  had  a 
right  to  a  rescission  of  the  sale  of  the  prop- 
erty which  was  the  subject  of  the  action 
npon  which  appellant's  judgment,  the  basis 
of  this  action,  was  founded.  A  great  deal 
was  Interjected  into  this  case  which  seems 
to  us  to  be  foreign  to  Its  proper  considera- 
tion, but  It  is  Bufllclent  to  say,  for  the  pur- 
pose of  Its  disposition,  that  the  sheriff  justi- 
fied under  the  following  facts:  During  the 
pendency  of  the  case  of  Ople,  as  administra- 
tor, against  the  Pacific  Investment  Company 
et  al.,  he  was  Instructed  by  the  judge  of  the 
court  who  was  trying  that  cause  to  withhold 
the  return  of  the  execution  until  the  final 
determination  of  the  Ople  case.  This,  the 
sheriff  alleges  and  testifies,  was  done  in  open 
court  in  the  presence  of  the  attorneys  in  the 
Ople  case  and  the  attorneys  for  the  appel- 
lant in  this  case;  and.  In  order  to  protect 
himself,  or  bis  principal  (it  being  the  deputy 
sheriff  who  testified  as  above  noted),  he  pre- 
pared an  order  in  writing  which  embraced 
the  order  that  had  been  made  orally,  and 
asked  the  court  to  sign  the  same,  which  it 
did,  as  of.  the  date  the  oral  order  was  made. 
It  is  insisted  by  the  appellant  that  It  is  not 
bound  by  this  order,  from  the  fact  that  it 
was  not  cognizant  of  the  order  when  It  was 
made,  and  that  It  was  made  by  a  court  which 
had  no  jurisdiction  over  It  The  judgment 
of  the  lower  court  was  in  favor  of  the  de- 
^  f  endants. 

The  testimony  on  this  subject  Is  a  little 
conflicting,  but,  in  any  event,  the  relations 
between  a  court  and  a  sheriff  are  such  that, 
unless  the  order  was  absolutely  void,  we 
would  not  mandamus  a  sheriff  for  obeying 
the  Instnictlons  of  the  court  in  a  matter  of 
this  liind.  It  was  not  an  unreasonable  re- 
quirement, and  we  think  the  sheriff  was  jus- 
tified In  obeying  it 

The  judgment  of  the  lower  court  will 
therefore  be  affirmed. 

• 

REAVIS.  C.  J.,  and  FULLBRTON.  HAD- 
LEY.  MOUNT,  ANDERS,  and  WHITE,  JJ., 
ccmctur. 


(S6  Wash.  968) 

DIGKMAN  T.  STROBACH  et  aL 

^apTMue  Court  of  Waahlngton.    Dec.  10, 
1901.) 

ACTION  ON  GUARDIAN'S  BOND—LIMITATIONS. 

An  action  on  a  special  bond  given  by  the 
guardian  of  an  insane  person  on  obtainiug  an 
order  for  the  sale  of  the  latter'a  real  estate  is 
within  Ballingcr'a  Ann.  Codes  &  St.  g  4800, 
limiting  to  three  years  .in  action  on  a  contract 
or  liability  wbidi  la  not  in  writing,  and  which 
does  uot  arise  ont  of  any  written  instrument; 
and  not  section  4708.  limitini^  to  six  years  an 
action  on  a  contract  or  liability  ariiiing  out  of 
a  written  Infrtrnment,— the  foundation  of  the 
action  being  the  violation  of  the  guardian's  of* 
flcial  duties,  and  the  bond  being  simply  a  col- 
lateral Security  for  the  enforcement  of  the 
trust. 


Api>eal  from  superior  court,  Spokane  coun- 
ty; I>eaml«r  H.  Pratlier,  Judge. 

Action  on  a  guardian's  bond  by  Joseph 
Dlckman  against  Patil  Strobacb  and  others. 
Judgment  by  default  against  Strobach  -and 
in  favor  of  the  other  defendants,  and  plaifi- 
tiff'api>eal&  Affirmed. 

Robertswi,  MUler  &  Roaenbaupt  fcnr  appe- 
lant (Graves  &  Graves,  for  re^wndNita. 

DUNBAR.  J.  On  the  12th  day  of  May, 
1SS8,  appellant  was  adjudged  to  be  Insane  by 
the  probate  court  of  Spokane  county,  and  the 
defendant  Paul  Strobach  was  appointed 
guardian  of  his  person  and  estate,  and  duly 
qualified.  The  appellant  at  the  time  was  the 
owner  of  certain  real  estate  in  the  city  of 
Spokane.  On  the  15th  day  of  June,  1889,  on 
the  hearing  of  the  appIlcatt(Hi  of  said  guard- 
Ian,  the  real  estate  was  ordered  sold,  and  the 
proceeds  Invested  for  the  benefit  of  appel- 
lant. The  order  of  sale  was  conditioned  that 
the  said  guardian  enter  Into  a  good  and 
sufficient  bond,  with  good  and  sufficient  sure- 
ties, in  the  sum  of  $2,000,  conditioned  to 
faithfully  execute  his  trust  and  sell  said  real 
propert}'  as  required  by  law;  and  thereafter, 
on  the  21st  day  of  June,  1889.  a  bond  in  tlie 
sum  of  ?2,000  was  executed  by  "the  sai^ 
guardian,  as  principal,  and  the  respondents 
Drumheller  and  Cowley,  as  sureties,  condi- 
tioned as  required  by  law,  which  bond  was 
approved  "by  the  probate  court,  filed  in  said 
court,  and  recorded  as  required  by  law.  On 
the  30th  day  of  July  the  property  was  sold 
by  the  guardian  for  ¥1,8~>0,  and  no  account 
of  the  proceeds  was  ever  made  by  him.  Aft- 
erwards, upon  a  petition  setting  up  this  fact 
it  was  found  that  the  guardian  had  In  his 
possession  the  sum  of  ?1,106.14,  which,  with 
the  compound  Interest  thereon,  amounted  to 
the  sum  of  ¥2.305.99.  On  the  24th  day  of 
September,  1897,  an  order  was  made  by  the 
superior  court  of  Spokane  county  directing 
the  defendant  Paul  Strobach  to  pay  the 
plaintiff  the  amount  which  was  found  due 
him.  This  action  was  begun  on  the  12th  day 
of  December,  1000,  against  the  guardian  and 
sureties  upon  the  bond  executed  by  him  for 
the  sale  of  said  real  estate.  The  guardian 
defaulted,  and  respondents  demurred  to  the 
amended  complaint  on  the  ground  that  .the 
plaintiff  had  no  legal  capacity  to  sue,  that 
the  complaint  did  uot  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  that  the 
action  was  not  commenced  within  the  time 
limited  by  law,  which  demurrer  was  sustain- 
ed by  the  court  Appellant  electing  to  stani? 
upon  his  pleadings,  judgment  of  dismissal 
was  entered,  and  appeal  followetl. 

The  question  Involved  In  this  case  Is 
whether  or  not  this  case  Is  controlled  by 
tlie  statute  of  limitations  limiting  to  six 
years  an  action  upon  a  contract  In  writing  or 
liability,  expn^s  or  implied,  arising  out  of 
a  written  agreement  (section  4798.  BalHng- 
er'B  Ann.  Codes  &  St.),  or  secUon  4S0O.  Umitr 
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log  to  three  years  an  action  upon  a  contract 
or  liability,  express  or  Implied,  which  Is  not 
In  writing,  and  does  not  arise  oat  of  any 
ivrltteii  instrument.  It  was  decided  by  this 
court  In  Spokane  Co.  t.  Preecott,  19  Wash. 
418,  53  Pac.  661,  67  Am.  St  Bep.  733, 
that  where  the  duties  of  an  officer  are  pre- 
scribed by  statute,  and  to  secure  their  proper 
performance  an  official  bond  is  given  by  him, 
fiucb  bond  creates  no  obligation  fn  itself,  but 
merely  operates  as  collateral  security  for  the 
proper  discharge  of  his  official  duties;  and 
thflt  an  action  on  the  bond  on  account  of  a 
breach  of  official  duty  would  not  be  an  ac- 
tloB  on  a  written  contract,  and  would,  con- 
Beqnently,  be  barred,  under  the  statutory 
limitation  of  three  years,  upon  the  com- 
mencement of  actions  upon  a  contract  or  Ila* 
hlllty,  express  or  Implied,  which  Is  not  In 
writing,  and  does  not  arise  out  of  any  writ- 
ten histrument.  That  action  was  upon  the 
bond  of  the  treasurer  of  Spokane  county. 
But  it  Is  Insisted  by  appellant  that  the  case 
of  Spokane  Co.  v.  Prescott,  supra,  Is  not  con- 
troHliig  In  the  case  at  bar;  that  the  l3ond  In 
qaestlon  here  Is  not  the  bond  which  the 
gnardlan  is  required  to  give  when  his  ap- 
pblntment  is  made,  but  a  bond  for  the  sale  of 
real  estate;  that  it  was  not  a  bond  which 
he  was  required  to  give,  or  that  his  sureties 
were  compelled  to  sign,  and  was  not  a  bond 
for  the  performance  of  any  collateral  duty  by 
the  guardian,  but  a  bond  to  account  for  the 
proceeds  of  the  sale  of  real  estate;  that  It  Is 
Id  do  sense  an  official  bond,  but  a  mere  vol- 
untary obligation.-  We  do  not  think  this  dis- 
tinction can  be  maintained.  It  was  said  In 
Spokane  Co.  v.  Prescott,  19  Wash.  418,  53 
Pac.  661,  67  Am.  St  Rep.  733:  **The  statute 
of  this  state  prescribes  the  duties  of  the 
county  treasurer.  The  essence  of  this  action 
Is  for  the  breach  of  those  statutory  duties 
imposed  upon  the  treasurer.  His  duties  un- 
der the  statute  were  not  contractual.  Here, 
at  any  rate.  Is  an  express  obligation  impos- 
ed, and  an  express  liability  for  the  breach  of 
the  obligation."  The  same  may  be  said  of 
the  case  at  bar.  Section  642rr,  2  Balllnger's 
Ann.  Codes  &  St,  provides  that  the  guard- 
Ian  shall  manage  and  minister  the  effects 
of  the  Insane  person  to  the  best  advantage 
according  to  the  law,  and  that  he  will  faith- 
fully discharge  all  duties  as  such  guardian 
which  may  by  law  or  by  the  order,  sen- 
tence, or  decree  of  any  court  of  competent 
Jurisdiction  devcrfve  upon  him.  The  duty  in 
this  instance  devolved  upon  him  to  sell  the 
nal  estate  of  the  Insane  person  under  the 
Older  of  the  court,  and  it  will  not  be  said 
tliat  the  court  making  the  order  was  not  a 
court  of  competent  Jurisdiction,  and  had  not 
Jnrisdlctlon  of  the  subject-matter  of  the  or- 
der. It  Is  true  that  the  bond  under  dlscus- 
slwi  was  not  the  original  bond  given  by  the 
guardian,  but  It  was  a  bond  given  by  order 
of  the  court  The  guardian  obeyed  the  order 
of  the  court  In  this  respect,  as  be  was  bound 
to  do  onder  the  general  proTtsionB  of  the  law, 
e7P.-15 


or  be  removed  from  his  office.  True,  It  was 
not  a  bond  that  the  sureties  were  compelled 
to  sign,  but  sureties  ^re  not  compelled  to 
sign  any  bond.  It  was,  however,  a  bond  for 
the  performance  of  a  collateral  duty.  The 
collateral  duty  was  the  sale  of  the  land 
which  was  found  by  the  court  to  be  neces- 
sary for  the  benefit  of  the  estate.  Guard- 
ians, before  entering  upon  their  duties  under 
the  law,  are  compelled  to  enter  Into  a  bond 
with  the  state  of  Washington  In  such  sum 
and  with  such  security  aa  the  coiurt  shall  ap- 
prove, conditioned  that  they  will  take  proper 
care  of  such  Insane  person,  and  manage  and 
administer  his  effects  to  the  best  advantage 
according  to  law.  It  would  not  do  to  say 
that  the  court  upon  a  contingency  arising 
could  not  compel  a  guardian  to  give  an  ad- 
ditional bo'nd.  Outside  of  the  Inherent  pow- 
er that  probate  courts  have  over  estates  of 
deceased  persons,  minors,  and  the  Insane, 
which  powers  are  treated  of  In  chapter  16, 
title  "Of  the  Subject-Matter  Within  the  Ju- 
risdiction of  Probate  Courts,"  American  Iaw 
of  Administration,  by  Woemer,  where  it  Is 
held  that  logically  the  jurisdiction  of  probate 
courts  extended  to  ail  matters  necessarily 
involved  In  the  disposition  of  the  estates, 
ample  authority  is  given  by  statute  "to  en- 
force any  orders  for  the  protection  and  best 
interests  of  the  estate.  It  might  as  well  be 
said  that,  If  an  additional  estate  were  dis- 
covered, and  the  statute  makes  it  the  duty 
in  such  case  for  the  guardian  to  report  an 
additional  Inventorj-,  no  power  would  exist 
In  the  court  to  demand  an  additional  bond 
of  the  guardian.  And  If  the  court,  has  the 
power  to  order  an  additional  bond,  the  pow- 
er or  authority  Is  the  authority  of  the  law, 
end  the  obligation  la  not  voluntary,  but  Is  an 
obligation  Imposed  by  law.  Therefore  the 
foundation  of  the  action  Is  not  a  violation  of 
the  terms  of  a  voluntary  contract,  but  is  the 
wrongs  committed  by  the  guardian  In  the 
violation  of  his  official  duties,  and  the  bond 
is  simply  a  collateral  security  for  the  en- 
forcement of  the  trust  Indeed,  If  there  was  ■ 
no  legal  compulsion,  the  bond  which  was  ac- 
tually given  was  given,  not  with  regard  to 
any  contractual  relation  existing  between  the 
parties,— for  there  was  no  contractual  re- 
lation existing  between  the  sureties  and  the 
state  of  Washington,  the  pledgee  of  the 
bond,— but,  as  Is  recognized  by  its  terms,  it 
is  given  aa  security  for  the  faithful  perform- 
ance of  the  official  duties  of  the  guardian. 
The  order  of  the  court  was  that  the  bond, 
should  be  conditioned  to  faithfully  execute 
his  tnist  as  required  by  law,  and  the  condi- 
tion of  the  bond  was  to  the  same  effect,— 
that  he  should  make  due  and  proper  retiu'n 
and  account  of  the  funds  realized  from  the 
sale  of  the  estate.  So  that  the  holding  in 
the  Prescott  Case  that  where  there  is  no  ob- 
ligation other  than  that  arising  from  the 
bond,  and  where  the  obligation  does  not  ex- 
ist Independently  of  the  bond,  the  bond  is 
bat  collateral  security  for  Its  performance, 
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and  the  cause  of  action  arises  from  the  ex- 
trinsic obligation.  Is  pertinent  to  the  state 
of  facts  here;  for  certainly  the  obligation 
sued  upon  In  this  case  does  not  exist  inde- 
pendent of  the  bond,  but  is  an  obligation 
created  solely  by  the  bond,  and  one  which  re- 
lates exclusively  to  tbe  official  duties  of  the 
guardian  in  bis  relations  to  the  law.  We 
think  the  case  cannot  in  any  manner  be  dis- 
tinguished from  the  Frescott  Case,  and  the 
demurrer  was  therefore  prc^erly  sustained. 

With  this  view  cf  the  case  It  is  not  neces- 
sary to  enter  into  a  discussion  of  tbe  otjier 
points  Inrolved.  The  judgment  wUl  be  af- 
firmed. 

RBAVIS,  C.  J.,  and  HADI-ET,  FULLER- 
TON,  ANDERS,  WHITE,  and  MOUNT,  JJ., 
concur. 

l»  Wuh.  SO) 

STATE  ex  rel.  NAVIN  v.  WEIR  et  al. 

(Supreme  Court  of  Waabington.  Dec.  7,  1901.) 

BLSCTIONS-CONTBST-Cirr  COUNCIL^URIS- 
DICTION— CHARTSTR. 
The  provisions  of  the  charter  of  the  city 
of  Seattle,  art.  18,  §  0,.that  the  city  council 
shall  decide  all  cases  of  contested  election  for 
any  city  office,  are  not  authorized  by  Const. 
Wash.  art.  11,  §  10,  providing  that  any  city 
of  20,000  inhabitants  eball  be  permitted  to 
frame  a  charter  for  its  own  government  con- 
sistent with  the  constitution  and  laws  of  the 
state,  nor  by  any  legislative  act,  and  are  void. 

Appeal  from  superior  court.  King  county; 
Wm.  Hickman  Moore,  Judge. 

Proceeding  for  a  writ  of  prohibition  by  the 
state  of  Washington,  on  the  relation  of 
Thomas  Navin,  against  James  Weir  and  oth- 
ers. From  a  Judgment  awarding  the  writ, 
defendants  appeal.  Affirmed. 

Preston,  Carr  &  Gllman,  for  appellants. 
Geo.  McKay  and  Morris  &  Southard,  for  re- 
spondent 

PER  CURIAM.  This  iB  an  appeal  from 
the  judgment  of  the  superior  court  of  King 
county  awarding  to  tbe  respondent  a  writ  of 
prohibition  against  the  appellants,  who  con- 
stitute the  city  council  of  the  city  of  Seattle, 
prohibiting  them  from  proceeding  to  hear  an 
election  contest  between  the  appellant  James 
Weir  and  the  respondent,  Thomas  Navin. 
The  facts  out  of  which  tbe  controversy  arises 
are  as  follows:  On  the  6th  day  of  March, 
1900,  a  general  municipal  election  was  held 
In  the  city  of  Seattle  for  tbe  purpose  of  elect- 
ing a  mayor,  members  of  tbe  city  council, 
and  other  municipal  officers.  By  the  char- 
ter provisions  of  tie  city  one  member  of  the 
city  council  Is  elected  from  each  of  Its  nine 
wards,  to  serve  for  a  period  of  two  years, 
at  every  general  election  of  the  city.  At  the 
election  in  question  the  .appellant  James 
Weir  was  the  regularly  nominated  candi- 
date for  member  of  the  council  for  the  First 
word  of  one  political  party,  and  tbe  respond- 
ent, Navin,  of  another.  Each  of  tbelr  names 
appeared  upon  the  official  ballot   Tbe  elec- 


tion inspectors,  judges,  and  clerks  duly  ap- 
pointed, who  received  and  counted  tbe  bal- 
lots of  the  electors  cast  (o  the  respective 
precincts,  made  up  tlie  returns,  and  trans- 
mitted them  to  the  city  council,  to  be  can- 
vassed pursuant  to  the  provisions  of  tlie 
city  charter.  Upon  the  canvass  it  appeared 
upon  the  face  of  the  returns  that  Navin  re- 
ceived 485  votes,  and  that  Weir  received 
440  votes,  there  being  an  apparent  majority 
for  Navin  of  43,  The  city  council,  on  the 
faith  of  these  returns,  Issued  a  certidcate 
of  election  to  Navin.  Within  10  days  there- 
after W^elr  Initiated  before  the  city  council 
a  contest,  claiming  that  in  one  of  the  pre- 
cincts of  the  ward  the  grossest  frauds  and 
Irregularities  were  perpetrated  in  the  inter- 
est of  Navin  by  his  procurement  and  with 
his  consent  and  connivance;  setting  out  in 
detail  the  nature  of  the  frauds  claimed  to 
have  been  perpetrated.  The  city  council 
caused  due  notice  to  be  Issued  and  served 
upon  Navin,  and  set  the  contest  down  for 
hearing,  and  was  about  to  proceed  to  a  trial 
and  determination  thereof,  when  Navin  filed 
In  the  superior  court  of  King  county  an  affi- 
davit and  application  for  a  writ  of  prohibi- 
tion prohibiting  the  city  council  from  fui*- 
ther  proceeding  with  the  cause.  The  app^- 
lants  Joined  issue  with  the  application,  and 
the  cause  proceeded  regularly  to  a  hearing. 
The  superior  court  held  that  the  city  council 
was  without  power  to  hear  and  determine 
tbe  contest  and  rendered  Judgment  granting 
the  writ.  The  city  of  Seattle  is  a  municipal 
corporation  of  the  first  class,  having  a  free- 
holders' charter.  The  ctmtest  was  Institut- 
ed by  Weir  under  the  provisions  of  section 
9  of  article  18  of  the  city  charter,  which 
reads  as  lollows:  "A  certificate  of  election 
shall  be  prima  fade  evidence  of  the  facts 
therein  stated,  but  the  city  council  shall  de- 
cide all  questl(mB  as  to  the  qualification  and 
election  of  its  own  members,  and  in  all  cases 
of  contested  election  for  any  office  tbe  con- 
test shall  be  decided  by  the  city  council  ac- 
cording, as  nearly  as  may  be,  to  tlie  laws 
of  the  state  regulating  proceedings  In  cases 
of  contested  elections  for  county  officers." 
No  question  Is  raised  as  to  the  sufficiency  of 
the  pleadings,  nor  is  It  coutended  that  tbe 
proceedings  instituted  do  not  substantially 
conform  to  tbe  laws  of  tbe  state  regulating 
proceedings  In  the  case  of  contested  elec- 
tions for  county  officers.  The  sole  questicHi 
presented,  therefore,  is,  hae  the  city  power, 
under  tbe  constitution  and  laws  of  this  state, 
to  confer  upon  Its  city  council  jurisdiction 
to  tO'  a  contest  between  persons  claiming  to 
be  elected  to  a  city  office?  In  State  v.  Su- 
perior Court  of  Pierce  Co.,  14  Wash.  604,  45 
Pae.  23,  33  L,  R.  A.  674,  we  held  that  no 
such  power  is  conferred.  The  appellants, 
however,  call  our  attention  to  the  facts  of 
that  case,  and  argue  therefrom  that  tbe  only 
point  decided  was  that  the  city  did  not  have 
power  to  confer  such  Jurisdiction  upon  tbe 
superior  court  of  the  county,  and  that  the 
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aiiestJon  wbethtf  It  has  power  to  confer 
nch  Jurlsdictton  upon  Its  city  cooncll  la  BtlU 
an  open  one.  But  an  inspectlm  of  that  case 
will  show  that  the  dedaltHi  -ffas  rested  upon 
tbe  im^Kwltton  that  the  poww  to  iwoTlde 
a  tribunal  and  clothe  It  with  autbwlty  to 
ti7  contested  ^ectI<Hi  cases  was  not  special- 
ly, nor  by  necessary  implication,  conferred 
1^  the  legMature  or  the  constitution  up: 
00  munlcli^tles  ot  the  first  class.  In  the 
.  course  U  the  oplnlim,  after  quoting  from  tbe 
gai»al  statutes  rating  to  election  contests, 
It  was  said:  "This  is  all  the  provision  the 
law  makes  for  cmktesling  Section  cases,  and 
tbe  q;»eciflc  provisions  made  in  this  section 
most,  nnder  aU  rules  of  statutory  construc- 
tloD,  be  held  to  fall  under  the  rule  ttiat  the 
eipresHioii  of  one  excludes  the  expression 
of  the  other,  and  tlierefore  It  must  be  ctm- 
eloded  that  there  is  no  statt^ry  prorisiMi 
Cor  contesting  the  electicm  a  municipal  of- 
Acer.  It  Is  claimed,  however,  by  the  appel- 
laut,  lhat  the  city  had  the  right  to  l^lslate 
on  tliis  subject,  and  to  cloOie  the  court  with 
tnttUHlty  to  try  contested  election  cases,  and 
to  prescribe  the  mode  oi  such  trials.  It  is 
true  that  secUmi  10  of  artl<de  11  of  the  con- 
stitution provides  that  'any  city  containing 
a  population  ot  twenty  thousand  inhabitants, 
VT  more,  shall  be  permitted  to  frame  a  char- 
ter for  its  own  government,  consistent  with 
and  subject  to  the  constitution  and  laws  of 
tills  itat&*  And  It  Is  argued  that  It  was 
the  plain  intention  of  the  framers  of  said 
section  to  invest  the  Inhabitants  ot  cities 
containing  a  p(9ulatl<Hi  of  20,CO0  inhabitants 
or  more  with  all  the  authority  to  legislate 
upon  local  matters  that  had  theretofore  been 
exercised  by  the  legislature,  and  that  the 
only  llmitatlMi  of  t^at  power  was  that  tbe 
nme  should  be  consistent  with  and  sal^ect 
to  the  GtmstituUon  and  laws  of  the  state. 
But  we  must  not  lose  sight  of  tiie  idenwn- 
tazy  pn^wsltirai  that  municipal  corporatiwis 
luve  only  the  powns  which  are  specially 
conferred  upon  them  by  the  legislature,  or 
swdi  other  powos  as  by  necessary  Implica- 
tlin  flow  thoeftom.  The  poww  to  iw>vide 
a  tribunal  and  clothe  It  with  anthority  to 
contest  edectioo  cases  was  not  specially  cm- 
feired  the  legislature,  nor  do  we  think 
it  was  necessarily  implied,  or  Imi^led  at  all, 
by  the  constltotion,  or  by  any  act  of  tbe  leg- 
islature to  which  our  attention  has  been  call- 
ed." 

As  we  do  not  feel  inclined  to  depart  from 
ti»  rule  there  announced,  tbe  Judgment  ap- 
pealed tmta  must  be  affirmed,  and  It  is  so 
otdered. 

Oe  Wuh.  481) 

COPLAND  v.  PIRIB  et  al. 

(Soj^me  Court  of  Washington.   Dec.  6.  1001.) 

STATUTES— AMENDMENT— CONSTITUTIONAL 
LAW— EXEMPTIONS. 

SesB.  Laws  1807,  p.  03.  entitled  "An  act 
mating  to  exemptions  of  personal  property." 
Koriding  that  there  shall  be  exempt  to  every 


householder  personal  property  to  the  amount 
of  $1,000.  in  addition  to  the  property  exempt 
nnder  2  Hill's  Ann.  St.  &  Codes,  §  486.  and 
that  no  property  shall  be  exempt  from  execu* 
tions  for  wages,  is  void,  being  in  conflict  with 
Const  art  2,  {  37,  providing  that  no  act  shall 
be  revised  or  amended  by  mere  reference  to  Its 
title,  but  the  act  revised  or  th^  section  amended 
shall  be  set  forth  at  full  length. 

Appeal  from  superiw  court,  King  county; 
O.  Jacobs,  Judge. 

Action  by  George  H.  C<^land  against 
James  Pirle,  defendant,  and  Ralph  D.  Nich- 
ols, garnishee.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.  Reversed. 

8.  D.  King,  for  ai^>ellant.  H.  H.  Herren, 

for  respondent. 

FULLISKTON.  J.  The  sole  question  pre- 
setted by  this  appeal  Is  the  constitutionality 
of  the  first  section  of  the  act  of  March  11, 
1807,  entiUed  "An  act  relathig  to  eznuptions 
of  personal  property."  Sess.  Laws.  1897,  p. 
93.  The  section  is  as  follows:  "Section  1. 
There  shall  be  exempt  from  ececutlon  and 
attachment  to  every  householder  in  tbe  state 
of  Washington  personal  pn^ierty  to  the 
amount  and  valne  of  one  thousand  dollars 
(fl.OOO)  In  addition  to  the  prop^ir  exMupt 
wider  section  486  of  volume  2  of  Hill's  Stat- 
utes and  Codes  of  the  State  of  Washington: 
provided,  tiiat  no  property  shall  be  exempt 
from  executiffli  for  clerks',  laborers',  or  me- 
chanics* wages,  earned  within  this  state,  nor 
shall  any  pn^»erty  be  exempt  fr<»n  ececution 
issued  upon  a  Judgment  against  an  attorney 
on  account  of  any  Ihtblllty  Incurred  by  such 
attorney  to  bis  dient  cm  account  of  any  mon- 
eys, or  other  property  coming  Into  his  hands, 
from  or  bdonging  to  his  client"  It  is  con- 
tended that  the  act  violates,  among  others, 
section  87.  art  2,  of  the  state  constitution, 
which  provides  that  "no  act  shall  ever  be 
revised  or  amended  by  mere  reference  to  ito 
titie,  but  the  act  revised  w  the  section 
amended  shall  be  set  forth  at  full  length.** 
In  construing  similar  constitutional  provi- 
sions the  courts  seem  generally  to  have  held 
that  this  requirement  does  not  apply  to  sup- 
plemental acte  not  in  ai^  way  modifying  or 
altering  the  original  act  nor  to- those  merely 
adding  new  sections  to  an  existing  act  nor 
to  acts  com[dete  in  themselves,  not  purport- 
ing to  be  amendatory,  but  which  by  Implica- 
tion amends  other  legislation  on  the  same 
subject  On  tbe  other  hand,  tbe  courts  are 
equally  emphatic  that  if  the  act  is  not  com- 
I^ete  in  itself,  and  Is  clearly  amendatwy  of  a 
former  statute.  It  falls  within  the  constitu- 
tional inhibition,  whether  or  not  it  purports 
on  Its  face  to  be  amendatory  or  an  independ- 
ent act  See  cases  collected  in  23  Am.  & 
Eng.  Enc.  Law,  pp^  282.  283.  The  section  In 
question,  it  seems  to  us,  is  not  complete  in 
itself.  It  does  not  purport  to  add  an  addi- 
tional section  to  the  statute  relating  to  ex- 
emptions of  personal  property,  but  purports 
to.  and  does.  Ingraft  Into  the  section  of  the 
existing  statute  providing  for  such  exemp- 
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Uone  in  additional  exemption  which  alters  its 
scope  and  effect  -As  such  ]t  is  clearly 
amendatory  of  that  section,  and,  to  comply 
with  the  constitutional  requirement,  it  should 
have  set  forth  the  section  amended  at  full 
length.  Blerer  t.  Blurock,  9  Wash.  63,  65, 
36  Pac.  975.  I'hls  view  of  thf&  act  was 
taken  by  the  learned  judge  of  the  district 
court  of  Washington  In  construing  the  ex- 
emption statutes  of  this  state  with  relation 
to  the  national  bankruptcy  act.  With  refer- 
ence to  the  question  he  said:  "A  statute 
which  is  complete  In  itself  is  not  repugnant 
to  the  provision  of  the  state  constitution 
above  quoted  merely  because  It  changes  the 
existing  laws  of  the  state,  and  by  implica- 
tion repeals  prior  enactments  relating  to  the 
same  subject.  Warren  v.  Crosby  (Or.)  34 
Pac.  6G1.  But  where,  as  In  this  case,  the 
new  act  Is  not  complete,  but  refers  to  a  prior 
statute,  which  is  changed,  but  not  repealed, 
by  the  new  act,  so  that  the  full  declaration 
of  the  legislative  will  on  the  subject  can  only 
be  ascertained  by  reading  both  statutes,  the 
very  obscurity  and  the  tendency  to  confusion 
wOl  be  found  which  constitute  the  vice  pro- 
hibited by  this  section  of  the  constitution." 
In  re  Buelow  (D.  C.)  98  Fed.  86. 

The  order  appealed  from  is  reversed,  and 
the  cause  remanded  for  farther  proceedings. 

RBAVIS.  0.  J.,  and  DUNBAB  and  AN- 
DEB8.  33^  concur. 

(28  WaBb.  566) 

BOHREINBR  v.  EMEL  (EMEL,  Garnishee). 

(Supreme  Court  of  Washington.    Dec.  10, 
1901.) 

oarnisrhsnt-^htdohbnt  against  oar- 
nisheb— amount  involved— ap- 
peal-jurisdiction. 

1.  The  snpreme  court  has  no  jurisdiction  of 
an  appeal  by  a  garnishee  from  a  judgment 
against  him  where  the  amount  claimed  to  be 
due  from  him  to  the  principal  debtor  does  not 
exceed  $200,  though  the  jnai^ent  against  the 
principal  debtor  exceeds  $200. 

2.  Where,  on  appeal  by  a  garnishee  from  a 
judgment  against  him,  the  pleadings  fail  to 
show  the  amount  claimed  to  be  due  from  him 
to  the  principal  debtor,  and  the  evidence  is  not 
before  the  appellate  court,  and  there  is  no 
other  means  of  determining  such  amount  from 
the  record,  the  appellate  court,  in  determining 
whether  the  amount  in  controversy  is  sufficient 
to  confer  jurisdiL-tion,  is  controlled  by  the  find- 
ings of  the  trial  court  as  to  the  amount  due. 

Api>eal  from  superior  court.  King  county; 
Geo.  Meade  Emory,  Judge. 

Action  by  Frank  X.  SChrelner  against 
Frank  Emel  and  Peter  Emel,  garnishee. 
Judgment  for  [^alntiff,  and  the  garnishee 
appeals.  Dismissed. 

George  McKay  and  Morris  &  Southard,  for 
appellant.  Byers  &  Byers,  for  respondent 

WHITE,  J.  There  is  no  statement  of  facts 
in  the  record.  Respondent  moves  to  dismiss 


the  appeal  because  the  amount  In  controva> 
sy  is  less  than  $200,  and  for  other  reasons. 
The  respondent  recovered  a  judgment  in  the 
superior  court  of  King  county  against  one 
Frank  Emel  for  the  sum  of  ¥388.  After  the 
recovery  of  this  judgment,  a  writ  of  gar- 
nishment was  sued  out  la  said  court  against 
Peter  Emel  on  an  affidavit  reciting  the  recov- 
ery of  the  judgment,  and  that  Peter  Emel 
was  indebted  to  Frank  Emel,  etc.  After  the 
service  of  the  writ  of  garnishment  on  Peter 
Emel,  he  answered  by  denying  that  he  was 
indebted  to  Frank  Emel.  This  was  contro- 
verted by  the  reply  affidavit  of  respondent. 
No  other  pleadings  were  filed  or  ordered  by 
the  court  to  be  filed.  On  the  issues  made  by 
the  denial  of  such  indebtedness  and  the  r^ly 
affidavit  of  respondent,  a  trial  was  bad  with- 
out a  jury,  the  same  being  waived.  The 
court  made  its  findings  of  fact  and  conclu- 
sions of  law,  and  gave  judgment  thereon  In 
favor  of  the  respondent  and  against  the  ap- 
pellant for  (35.  It  Is  true  that  the  writ  of 
garnishment  was  In  aid  of  the  original  judg- 
ment but  the  proceeding  against  the  gar- 
nishee by  the  respondent  In  the  coort  below 
constituted,  as  far  as  the  garnishee  was  con- 
cerned, an  Independent  civil  action  at  law 
for  the  recovery  oC  a  money  judgment 
against  the  garnishee.  The  amount  In  con- 
trov^y  In  this  action  was  the  amount  claim- 
ed to  be  due  from  the  garnishee  to  Frank 
Emel,  for  which  the  respondent  was  entitled 
to  recover  a  judgment  against  the  garnishee 
up  to  the  amount  of  respondent's  judgmrat 
against  Frank  Emel.  This  amount  might  be 
more  or  less  than  $200,  but  the  amount  must 
exceed  f200,  or  this  court  has  not  jurisdic- 
tion; and  it  must  affirmatively  appear  some- 
where in  the  record  that^the  amount  claimed 
to  be  due  from  the  garnishee  to  the  debtor 
exceeds  $200  before  this  court  will  assume 
jurisdiction.  Where  the  pleadings  In  a  pro- 
ceeding like  the  one  under  consideration  fan 
to  show  the  amount  claimed  to  be  due  from 
the  garnishee  to  the  [Hrlncipal  debtor,  and 
the  evidence  is  not  before  this  court  and  the 
amount  cannot  be  otherwise  determined  from 
the  record,  we  are  controlled  by  the  find- 
ii^  of  the  court  below.  In  this  case  the 
amount  found  to  be  due  trbm  the  garnishee 
to  the  principal  debtor,  and  for  which  judg- 
ment was  rendered  against  the  garnishee  in 
favor  of  the  creditor,  was  ?35.  This  court 
therefore  had  not  jurisdiction,  and  the  ap- 
peal must  be  dismissed.  We  have  not  con- 
sidered the  other  objections  to  the  jurisdic- 
tion of  this  court 

The  appeal  is  dismissed,  vlth  costs  to  tiie 
respondent 

REAVIS,  a  J.,  and  DUNBAR,  HADL£T, 
FULLERTON,  ANDERS,  and  MOUNT,  JJ, 
concur. 
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BIDPATU  T.  SANS  FOIL  &  C.  B.  FBBBT 

&  TltAXSFOBTATXO:^  00.  et  al. 
(Sopreme  Court  of  Waalilngtou.  Dec.  3,  1901.) 

CORPORATIONS  —  STOOKHOLDBR'S  BUIT  —  QBU 
CEIVBR  PENDENTE  LITE— APPOINTMENT 
—DJSCBBTION— LACHES. 

1.  A  minority  stockhoMer  was  refused  the 
right  to  examine  the  corporation  boolta  and  be- 
gan a  stociiholder'e  suit  (oi'  an  accounting  and 
to  wind  op  the  corporation.  The  refusal  to 
examine  the  t>ooks  was  based  on  the  claim  that 
plaintiff  had  no  interest  iu  the  corporation, 
and  on  the  hearing  he  was  offered  the  pririlege 
of  examining  the  books.  It  did  not  appear 
that  the  property  of  the  corporation  was  in 
danger  of  being  destroyed,  or  that  it  had  been 
diverted  from  ita  {H-oper  uses,  or  that  the  cor- 
poration was  not  properly  or  economically 
managed.  Held  insufficient  evidence  of  the 
necessity  for  the  appointment  of  a  receiTer 
pendente  lite. 

2.  The  refusal  to  appt^t  a  fbctSvem  pendente 
lite  m  a  stockholder  8  suit  to  wind  np  a  cor- 
poration is  only  subject  to  review  for  an 
abuse  of  discretion. 

3.  Where  the  riglit  of  a  stockholder  to  ex- 
amine the  corporate  books  is  denied  from  the 
time  of  its  incorporation  because  it  is  claimed 
that  the  stockholder  has  not  paid  hla  aub- 
scriptioB,  and  has  no  interest  in  the  corpora- 
tion, and  such  denial  is  continued  for  aoTeral 
years,  and  after  he  has  transferred  his  stock, 
the  stockholder  and  his  assignee  are  guilty 
of  ladies  snflacient  to  authorixe  the  d^ifal  of 
the  appUcati<Hi  of  the  latter  for  a  receivw 
pendente  Ike  la  a  suit  instituted  by  the  as- 
signee of  the  Btod£faold«r  to  wind  np  the  cor- 
poration. 

Appeal  from  superior  court;  Lincoln  coun- 
ty;  C.  H.  Neal,  Judge. 

Stockholder's  suit  by  William  M.  Ridpath 
against  the  Sans  Foil  &  Columbia  River  Fer- 
ry &  Transportation  Company  and  another. 
From  an  order  refusing  to  appoint  a  receiver 
pendente  lite,  the  plaintiff  appeals.  AflOrmed. 

Blake  St  Post,  for  appellant  Foster  & 
Wakefield  and  Myers  &  Warren,  tux  re^nd- 

entfl. 

FULLEBXON,  J.  This  Is  an  appeal  from 
an  order  refusing  to  appoint  a  receiver  for 
a  corporation  pendente  lite.  The  action  Is 
bnmglit  hy  a  mlnori^  stockholder  for  an  ac- 
counting and  for  the  final  winding  up  <a.  the 
corporation.  In  the  complaint  It  Is  alleged 
that  the  corpmatlon  was  organized  under  the 
laws  of  the  state  of  Wadiington  on  the  20tta 
day  of  Febniary,  1B07,  with  a  capital  stock  of 
i5,000,  divided  into  60  shares  of  flOO  each, 
for  the  purpose,  among  other  things,  of  ac- 
quiring and  operattaig  a  ferry  across  the  Co- 
lumbia river  near  the  mouth  of  the  Sans  Poll, 
In  Lincoln  county;  that  within  a  few  days 
after  its  Incorporation  the  corporatl<Hi  hought 
and  acquired  a  ferryboat,  and  has  ever  siuce 
held,  owned,  and  operated  It  at  the  place 
designated;  that  the  stock  of  the  corporation 
was  originally  Issued  as  follows:  80  shares 
to  the  respondent  Keller,  10  shares  to  one 
Chamberlain,  and  10  shares  to  one  Neeley, 
and  Qiat  Keller  had,  prior  to  the  commence- 
ment of  the  action,  acquired  the  shares  Is- 
BQed  to  Chamberlain,  and  that  respondent 
lud  acquired  those  issued  to  Neeley;  that 


the  respondent  Keller  has  been  president  of 
the  corpwation,  "and  the  SQle  manager  of  Its 
business,  ever  since  its  incorporation;  that 
as  such  he  has  received  all  of  the  revenues 
arising  from  the  business  of  the  corporation, 
and  that  he  has  wrongfully  and  unlawfully 
refused  to  account  to  the  appellant  therefor, 
and  has  wrongfully  and  unlawfully  convert- 
ed and  appropriated  the  same  to  his  own  use, 
claiming  that  he  was  tiie  sole  owner  thereof; 
"that  the  plaintiff  and  tlM  defendant  Keller  at 
the  iH^sent  time  are  the  only  stockholders  In 
said  c(»l)onitI«i,  *  *  *  and  since  plaintiff 
became  a  stodtholder,  as  aforesaid,  said  Kel- 
l&c  has  utterly  IgncMvd  all  his  rights  in  said 
corporation,  and  wiwgfully  and  fraudulently 
denied  him  any  of  ttie  rights  of  a  stockholder, 
and  has  refused  to  give  him  access  to  the 
books,  records,  papers,  and  accounts  of  the 
cCHcporation;  that  inior  to  plaintiff's  becoming 
.a  stockholder  as  aforesaid,  and  while  said 
Chambelrlaln  and  Neeley  were  stockholders 
therein,  and  at  all  times  since  the  organlzf\- 
tion  of  said  corporation,  the  defendant  Keller 
has  had  sole  possession  and  control  over 
all  moneys,  funds,  and  property  thereof,  and 
duifaig  all  that  period,  and  ever  since  down 
to  the  ivesent  time,  has  wrongfully  and 
fraudulently  refused  .to  make  any  account- 
ing thereof  to  the  other  stockh(dder8."  The 
prayer  Is  for  an  accounting;  that  the  af- 
fairs of  the  cwporation  be  wound  np.  Its 
property  sold,  and  the  proceeds  divided 
amcHog  the  stockholders;  that  a  receiver  be 
appointed  for  that  purpose;  and  that  plain; 
tiff  have  general  relief.  To  the  complahit 
the  respondents  filed  an  answer,  In  which  they 
denied  the  fraudulent  acts  of  Keller  char- 
ged In  the  complaint,  and  1^  way  of  af- 
firmative matter  alle^d  that  the  stock  In 
the  corporation  was  Issued  originally  to  the 
parties  named  in  the  complaint  on  the  un- 
derstanding and  agreement  that  each  of  the 
parties  should  pay  to  the  corporation  the  par 
value  thereof,  and  that  In  pursuance  there- 
of Keller  did  pay  into  the  corporation  $3,000, 
and  Chamberlain  $1,000,  but  that  Neeley,  the 
plaintiff's  assignor,  failed,  neglected,  and  re- 
fused to  pay  for  any  part  of  the  stock  issued 
to  him,  and  that  all  of  the  pn^;>erty  owned 
and  acquired  by  the  company  is  property  pur- 
chased with  the  moneys  paid  in  by  Keller 
and  GtiaQiberlain;  that  Keller  had  man- 
aged the  affairs  of  the  company  as  econom- 
ically as  possible,  and  tiiat  its  business  had 
not  been  iffofltable;  that  the  gross  receipts 
from  the  ferry  during  the  time  had  been  $3,- 
146^  and  the  expenditures  for  hire  and  help 
la  running  the  same  had  been  $2,012.60,  and, 
in  addition  thereto,  he  had  paid  $50  for  a 
ferry  license,  $20  for  a  corporation  license, 
taxes  amounting  to  $20,22,  and  had  worked 
50  days  in  improving  the  fo-ry  and  the  road 
leading  thereto,  which  was  reasonably  worth 
$200;  that  the  defmdant  Keller  was  solvent, 
and  abundantly  able  to  respond  to  and  pay 
any  Judgment  that  might  be  obtjilned  against 
him  In  the  action,  and  offered  to  enr«r  Into 
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a  bond  In  such  sum  as  tbe  court  might  des- 
ignate, conditioned  to  pay  any  sum  that  be 
found  due  from  him  to  the  plaintiff  on  an 
accounting.  The  record  does  not  show  any 
plea  to  the  afflrm&tire  matter  contained  In 
the  answer.  The  application  for  the  ap- 
pointment of  a  receiver  pendente  lite  tras 
heard  upon  oral  evidence,  which  Ip  trans- 
mitted here  In  the  reco,rd..  It  consisted  of  the 
testimony  of  Neeley,  the  app^ant,  and  one 
Dunning,  who  acted  as  the  agent  of  appel- 
lant, to  the  effect  that  the  respondent  Keller 
bad  refused  to  permit  an  Inspection  of  the 
books  of  the  corporation,  or  to  render  an  ac- 
count of  its  business  to  either  of  them,  be- 
cause, as  he  claimed,  neither  Neeley  nor  the 
appellant  had  any  interest  In  the  corporation, 
chtimlng  that  the  stock  Imued  to  Neeley  had 
never  been  paid  for,  which  claim  Ne^ey  tes- 
^ed  was  untrue.  He  did  not  state,  how- 
ever, when,  nor  in  what  manner,  the  stock - 
had  been  paid  for.  No  evidence  was  offered 
on  behalf  of  respondent  further  than  that 
be  stipulated  through  his  attorn^  that  the 
ly^Ilant  might  Immediately  and  at  all  times 
hare  access  to  ttie  books  of  account,  and 
profFored  through  the  same  source' to  ffle  a 
bond  in  such  Pom  as  the  court  might  direct 
payable  to  the  appellant  and  conditioned 
titiat  he  would  satisfy  and  pay  any  Judgment 
that  might  be  recovered  against  blm  or  the 
corporation  on  the  trial  of  the  cause.  No  at- 
tempt was  made  to  show  the  condition  of 
the  business  of  the  corporation,  whether  It 
had  been  profitable  or  undatable,  or  wheth- 
er there  would  be  anythii^  due  the  appel- 
lant should  an  accounting  be  had.  Nor  was 
It  shown  that  the  property  was  being  wasted, 
<a  that  there  was  danger  of  Its  being  lost 
or  destroyed  during  the  pendency  of  the  ac- 
tion, or  that  Its  business  was  being  Improp- 
erly managed.  The  court  denied  the  applica- 
tion for  the  appointment  of  a  receiver,  and 
directed  that  Keller  enter  into  a  bond  in  the 
sum  of  $3,000  conditioned  to  pay  the  appel- 
lant whatever  Judgment  he  might  recover  on 
the  final  disposition  of  the  case.  This  bond 
was  aftOTwards  furnished. 

While  the  power  to  appoint  a  receiver  to 
manage  tlie  business  of  a  cinporation  pend- 
ing an  action  between  parties  over  their  re- 
spective rights  therein  ezlste  in  courts  of 
general  Jurisdiction,  It  Is  a  power,  never- 
tiidess,  which  rtionld  be  exercised  with  cau- 
tion, and  only  under  such  circumstances  as 
seem  to  demand  exemplary  relief.  To  ap- 
point such  a  receiver  Is  the  exercise  of  an 
extraordinary  remedy,  and  Is  to  be  resorted 
to  only  when  the  ordinary  remedies  are  In- 
adequate. The  purpose  of  such  an  appoint- 
ment is  to  prevent  the  defeat  of  Justice.  It 
Is  to  preserve  Intact  the  property  and  busi- 
ness of  the  corporation  until  the  conflicting 
claims  of  the  respective  litigants  can  be 
beard  and  determined  In  the  due  and  ordina- 
ry course  of  procedure  followed  by  the 


courts.   A  litigant  In  such  a  cause  cannot, 
therefore,  prior  to  the  determination  of  his 
asserted  claims,  demand  the  appointment  of 
a  recover  as  a  matter  of  right.   He  must 
show  some  necessity  for  the  extrawdlnary 
remedy.  He  must  show  either  that  the  busi- 
ness of  the  corporation  Is  being  diverted 
from  the  purposes  for  which  It  was  organ- 
ized to  his  Injury,  that  its  pr(q>erty  is  In 
danger  of  being  wasted,  destroyed,  or  re- 
moved from  the  Jurisdiction  of  the  court, 
or  that  there  is  no  competent  person  enti- 
tied  to  manage  its  business  or  hold  Its 
propertywiMnding  the  litigation.  To  make  a 
prima  fade  showing  of  right  to  share  in 
the  profits  of  the  concent,  and  show  a  denial 
of  such  right  by  t3ie  persons  in  actual  con- 
trol, Is  not  sufficient  For  wrongs  ot  this 
character  the  ordinary  remedies  afforded  by 
the  courts  will  furnish  ample  rrilef.  More* 
ov^,  It  Is  a  general  rule  that  a  party  who 
applies  for  the  appobitment  of  a  receiver 
must  show  diligence.  Laches  in  making  the 
application  Is  alone  a  sufficient  reason  toe 
deuylng  the  application.  It  Is  also  the  rule 
In  this  Jurisdiction.  If  not  the  graeral  rule, 
that  an  application  for  the  appointment  of 
a  recelTor  pendente  lite  Is  addressed  to  the 
sound  discretion  of  the  trial  court  and  his 
ruling  thereon  can  only  be  reviewed  as  fw 
an  abuse  of  discretion.  Roberts  v.  Bank.  9 
Wash.  12,  37  Pac.  26;  Cameron  v.  Improve- 
ment Co.,  20  Wash.  169,  54  Pac.  1128,  72  Am. 
St.  Bep.  2G.    Tested  by  these  rules,  !t  Is 
clear  that  the  trial  court  did  not  err  In  re- 
fusing to  grant  the  application  of  the  appli- 
cant for  a  receiver  pendente  lite  in  the  pres- 
ent case.   No  necessity  for  the  appointment 
Is  shown.   It  does  not  appear  that  the  prop- 
erty of  the  corporation  Is  endangered,  nor 
does'lt  appear  that  its  business  Is  being  di- 
verted from  the  purposes  for  which  it  Is  In- 
corporated, uor  that  it  is  not  being  properly 
and  economically  managed.    In  fact  the 
only  thing  shown  which  even  remotely  tends 
to  warrant  such  an  order  Is  the  denial  of  the 
right  of  the  applicant  to  Inspect  the  books 
of  the  concern.    But  the  denial  docs  not 
seem  to  have  been  arbitrary.   It  was  based 
npon  the  contention  that  the  applicant  bad 
no  interest  in  the  corporation  because  he 
had  not  contributed  his  agreed  pn^mrtion  of 
Its  capital  stock.  More  than  this,  the  de- 
nial of  this  right  had  continaed  throughout 
the  life  of  the  corporation,  and  the  successor 
in  Interest  of  the  appellant,  whose  laches 
must  be  imputed  to  blm,  took  no  steps  to  en- 
force his  asserted  Interests.    This  was  such 
a  lack  of  diligence  as  to  warrant  of  Itself  a 
denial  of  the  application.   Finding  no  abuse 
of  discretion  on  tiie  part  of  the  trial  court 
shown  by  the  record,  the  order  appealed 
from  will  stand  affirmed. 

REAVIS,  C.  J.,  and  ANDERS,  DUNBAR, 
and  WHITE.  JJ.,  concur. 
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WYATT  T.  HEilAN. 
(Snpreme  Court  of  WasbiDgtou.    Dec.  10, 
1901.) 

CONTRACT  OP  SALE— ACTION  PGR  BREACH- 
BILL  OF  SALE— TENDER  ON  TRIAL. 

Where,  in  an  action  for  breach  of  coutract 
of  sale.  in.  failing  to  accept  and  paj  for  a  boat, 
it  was  shown  that  a  bill  of  sale  was  tendered 
at  the  time  of  delivery,  permitting  plaintiff  on 
the  trial  to  tender  the  bill  of  sale  to  the  defend- 
ant, and  to  file  the  same  In  court,  was  immate- 
rial, and  not  prejadicial  to  defendant. 

Appeal  from  superior  court.  King  county. 

Suit  by  Ellen  Wyatt  as  executrix  of  the 
estate  of  R.  Wyatt  deceased,  against  Frank 
P.  Heman.  From  a  Judgment  In  favor  of 
(OalBtiff ,  defendant  appeals.  Affirmed. 

Balllnger,  Ronald  &  Battle,  for  appellant 
L.  H.  Wheeler,  for  respondent 

REAVIS,  C.  J.  In  April,  1900,  E.  Wyatt 
commenced  this  action  against  defendant 
The  complaint  stated  that  In  February,  1900, 
at  Holly,  Id  Kitsap  county,  plaintiff  and  de- 
fendant entered  Into  an  agreement  by  whldi 
defendant  purchased  from  plaintiff,  at  the 
price  of  $500,  the  vessel  known  as  the  "El- 
len W.,"  and  thereupon  plaintiff  paid  the 
sum  of  $20  as  part  of  the  purchase  price,  the 
balance  to  be  paid  on  delivery  of  the  vessel 
at  Ballard,  In  King  county;  that  plaintiff 
delivered  the  vessel,  and  tendered  a  bill  of 
sale  thereof,  and  offered  ''_ie  vessel,  and  re- 
quested defendant  to  receive  and  accept  the 
same;  that  defendant  refused  to  accept  the 
vessel  or  pay  the  balance  of  the  purchase 
money;  that  defendant  failed  to  comply 
Titb  the  agreement  on  bis  part  Demand 
was  made  for  Judgment  In  the  sum  of  $480. 
Plaintiff  thereafter  died,  and  Ellen  Wyatt, 
as  executrix,  was  substituted  as  plaintiff 
herein:  The  answer  denied  the  allegations 
of  the  complaint,  and,  for  affirmative  de- 
fense, alleged  that  plaintiff  represented  the 
boat  was  well  built  and  stanch,  and  that  the 
vessel  was  to  be  sent  to  Ballard  for  examina- 
Hon  by  defendant;  that  the  boat  was  there- 
after sent  to  Ballard,  and  defendant  examin- 
ed the  same,  and  found  that  it  did  not  agree 
with  the  representations:  that  it  was  faultily 
constructed  and  In  a  bad  condition,  and  imflt 
and  unsnited  to  make  the  contemplated  voy- 
age to  Alaska.;  that  defendant  notified  the 
son  and  agent  of  plaintiff,  who  brought  the 
boat  to  Ballard,  that  the  boat  did  not  cor- 
respond with  the  representations,  and  that 
it  was  faulty  and  defective;  that  thereupon 
the  agent  of  plaintiff  demanded  from  de- 
fendant a  return  of  the  papers  which  had 
been  executed  for  the  purpose  of  transferring 
the  boat  to  defendant  in  the  event  he  should 
pnrcbase  the  same;  and  that  the  papers 
WRe  returned.  Defendant  denied  the  de- 
livery of  the  boat.  The  "reply  denies  the 
facts  set  np  as  an  affirmative  defense.  The 
Joiy  returned  a  verdict-  In  favor  of  plaintiff. 

The  first  error  that  seems  to  be  assigned 
by  appellant  is  that  upon  the  trial  of  the 


action  plaintiff  was  permitted  to  tender  the 
bill  of  sale  to  the  defendant  and  the  court 
observed  that  this  estaUlshed  the  cause  of 
action;  and  it  is  urged  that  the  uncontra- 
dicted evidence  shows  that  If  the  contract 
was  originally  made  as  claimed  by  plaintiff, 
the  same  was  by  mutual  consent  of  the  par- 
ties rescinded.  But  the  written  agreement 
made  at  the  time  was  as  follows:  "Holly. 
Washington,  2-3-1000.  This  is  to  certify 
that  Frank  P.  Heman  has  paid  me  |20  as 
part  payment  for  my  schooner,  Ellen  W., 
and  he  agrees  to  pay  the  balance  of  the  pur- 
chase money,  ftSO,  making  $500  in  all,  as 
soon  as  I  deliver  the  schoon^,  Ellen  W.,  at 
Ballard;  allowing  me  two  fre^  in  which 
to'  deliver  her.  Frank  P.  Heman.  R.  Wy- 
att" It  may  be  observed  that  the  tender 
of  the  bill  of  sale  by  the  plaintiff  to  the  de- 
fendant at  the  trial  seems  to  be  wholly  Im- 
material. Under  the  testimony,  the  bill  of 
sale  was  tendered  at  the  time  of  delivery  of 
the  vessel  at  Ballard.  If  defendant  then  re- 
fused to  receive  it  the  refusal  of  such  ten- 
der  was  nothing  more  than  an  incident  of 
his  refusal  to  receive  the  delivery  of  the 
boat  The  tender  at  the  trial  and  the  filing 
of  the  bill  of  sale  in  court  over  the  defend- 
ant's objection  was  an  imlmportant  incident 
The  evidence  as  to  the  sale  at  Holly  on  the 
3d  of  February  Is  conflicting.  The  writing 
then  made  does  not  Imply  any  representa- 
tions or  warranty  upon  the  part  of  the  plain- 
tiff, but  did  require  the  delivery  at  Ballard, 
which  delivery  is  not  a  controverted  fact  In 
the  case.  The  record  hare  seems  to  present 
only  qnestlons  of  fact  which  were  submit- 
ted to  the  Jury,  and  the  verdict  must  be  con- 
clusive. 
Affirmed. 

FULLERTON,  ANDERS,  DUNBAB,  and 
MOUNT,  JJ.,  concur. 
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OPIE  V.  PACIFIC  INV.  CO.  et  a!. 

(Supreme  Court  of  Washington.   Dec.  7,  1901.) 

PRINCIPAL  AND  AGENT— FIDUCIARY  CAPACI- 
TT— FRAUD— SURETY— SALES— INADB- 
QUATE  PRICE-RESCISSION. 

1.  Where  an  investment  company  sent  to  a 
nonresident  mortgagee  a  circular  letter  stating 
that  it  had  customers  for  mortgages,  and  that 
if  he  would  quote  it  a  price,  it  would  endeav- 
or to  secure  a  buyer,  such  letter  does  not  es- 
tablish a  fiduciary  relation  between  them,  un- 
less the  company  ia  employed  to  act  as  his 
agent  nor  require  such  company  to  disclose 
facts  within  its  knowledge  as  to  mortgages 
which  it  may  thereafter  purchase  from  mm 
either  directly  or  through  an  agent  of  his. 

2.  A  surety  on  a  note  is  not  a  fiduciary  to 
the  payee,  or  under  any  obligations  to  disclose 
to  such  payee  any  facts  within  the  knowledge 
of  such  surety  as  to  the  value  of  such  note,  or 
of  the  security  thereof. 

3.  Where  a  mortgage  of  $2,000  on  a  city  lot 
which  had  become  almost  valueless  was  sold 
for  $200  to  oue  who  knew  that  a  subsequent 
solvent  grantee  of  the  lot  bad  aBsumed  the  pay- 
ment, which  fact  was  not  known  to  the  mort- 
gagee, the  mere  Inadequacy  of  the  price  is  not 
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J'toot  of  frand  Id  the  parchase  which  voald 
Qstif/  a  rescission. 
Ai^eal  from  superior  court.  Pierce  coODty; 
James  A.  WlUlamson,  Judge. 

Action  by  William  H.  Ople.  as  administra- 
tor of  the  estate  of  Theodore  B,  Deming:.  de- 
ceased, against  the  Pacific  Inveetiuent  Com- 
pany and  others.  From  a  Judgment  Cor  platn- 
tlff,  defendants  appeal.  Reversed. 

T.  L.  Stiles,  for  appellants.  Bogle  &  Rich- 
ardson and  Bates  &  Murray,  for  respondent 

DUNBAR.  J.  On  October  9.  1891,  the 
Commercial  Investment  Company  of  Tacoma 
executed  its  note  to  the  Mason  Mortgage 
Loan  Company  for  52,000,  payable  five  years 
after  date,  and  Its  mortgage  to  secure  said 
note  on  a  five-acre  tract  of  land  fn  Pieree 
county,  known  as  "Excelsior  Park  Tract,  No. 
10."  T.  O.  Abbott  Indorsed  the  note.  Oh 
November  4,  1801,  the  Mason  Mortgage  Loan 
Company  assigned  the  note  and  mortgage  to 
Theodore  B.  Demlng,  for  whom  (he  having 
deceased  since  the  commencement  of  the  ac- 
tion) William  H.  Ople,  administrator  of  his 
estate,  was  substituted  as  plaintifF  In  this 
case.  About  May  6,  1890,  Demlng  sold  said 
note  and  a  sherlfTs  certificate  to  a  tract  of 
land  In  Tacoma  to  one  M.  J.  Adams  for  9>2T5; 
appellant  Abbott  acting  as  agent  for  Adams 
In  the  purchase  of  the  mortgage  and  Bherlft's 
certificate  of  sale.  Few  convenience  the  as- 
signments were  made  to  appellant  L.  H. 
Wheeler.  On  the  lOth  day  of  September, 
1S02,  the  Commercial  Investment  Company, 
the  mortgagor  mentioned,  conveyed  tract  No, 
19  of  Excelsior  Park  to  the  National  Bank 
of  Commerce;  and  the  bank,  by  the  terms  of 
the  deed,  assumed  the  mortgage  of  respond- 
ent, and  agreed  to  pay  It  as  part  of  the  pur- 
chase money.  It  Is  conceded  that  Abbott 
knew  of  this  assumption  on  the  part  of  the 
bank.  The  bank  refusing  to  [>ay  its  assumed 
liability,  action  was  brought  by  Wheeler  to 
foreclose  the  mortgage,  execution  ^as  issued, 
and  the  amount  of  the  mortgage  was  collect- 
ed from  the  bank  aforesaid.  This  action 
was  comimenced  In  May,  1899,  and  Judgment 
was  rendered  on  December  27,  1S99,  against 
the  bank,  which  appealed  to  the  supreme 
court  of  this  state,  but  which  appeal  was 
dismissed;  the  merits  of  the  case  not  having 
lieen  reached.  On  December  15th  of  that 
year  tlie  present  action  was  commenced  by 
Demlng  to  rescind  the  sale  of  the  mortgage 
on  the  ground  of  fraud  having  been  perpe- 
trated upon  bim  by  Abbott  the  surety  on 
the  nfite,  and  by  the  Pacific  Investment  Com- 
pany, J.  H.  Easterday,  T.  O.  Abbott  L.  H. 
Wheeler.  M.  J.  Adams,  and  the  Commercial 
Investment  Company.  It  is  claimed  by  the 
respondent  that  Abbott  being  a  surety  on 
tiie  note,  a  fiduciary  relation  existed  between 
him  and  Demlng,  which  created  a  duty  on 
his  part  to  inform  Demlng  of  the  true  value 
of  the  mortgage,  or  to  Inform  him  of  the 
fact  that  the  National  Bank  of  Commerce 
was  responsible  for  the  pv^ent  of  the  same; 


and  It  Is  also  claimed  that  the  Pacific  Invest- 
ment Company,  through  Eaaterday,  had  been 
the  agent  of  Demlng  In  the  sale  of  the  mort- 
gage; that  ESasterday  was  aware  of  the  true 
value  of  the  mortgage,  and  of  the  liability 
of  the  National  Bank  of  Commerce  to  pay 
the  mortgage,  and  had  failed  to  notify  Dem- 
lng of  that  fact  The  complaint  tendered 
the  f200  alleged  to  have  been  paid  for  the 
mortgage,  and  asked  for  a  rescission  of  the 
contract  Tpon  the  trial  of  the  cause  the 
court  found  that  Demlng  did  not  know  of  the 
assumption  of  the  note  and  mortgage  by  the 
bank  until  after  be  had  signed  and  delivered 
the  same;  that,  If  he  had  known  the  real 
facts  concerning  said  note  and  mortgage,  he 
would  not  have  parted  with  the  same  for 
9200,  nor  for  any  sum  less  than  approximate- 
ly their  face  value;  that  he  was  not  Informed 
by  either  Abbott  or  Easterday  or  the  said 
Pacific  Investment  Company  that  said  note 
bad  been  assumed  by  said  National  Bank  of 
Commerce.  As  conclusions  of  law,  the  court 
found  that  Easterday,  in  the  name  of  the 
Pacific  Investment  Company,  was.  In  law, 
the  agent  of  Demlng  for  the  purpose  of  nego- 
tiating the  sale  of  said  note  and  mortgage, 
and  In  all  of  said  negotiations  was  resptmsl- 
ble  and  in  duty  bound  to  said  Demlng  as  bis 
agent;  that  Abbott  occupied  such  relation  to 
Demlng  as  bound  him  to  disclose  the  exist- 
ence of  the  security  fumlshfed  by  the  assump- 
tion of  the  payment  by  the  bank;  that  there 
were  such  misrepresentations  and  suppres- 
sions by  the  defendants  Abbott  and  Easter- 
day in  the  negotiations  for  the  transfer  of 
said  note  and  mortgage  by  said  Demlng  as 
amounted  to  fraud,  in  law,  and  that  Demlng 
was  entitied  to  have  the  assignment  from 
Demlng  to  Wheeler  and  from  Wheeler  to 
Adama  canceled,  set  ai^de,  *  and  held  for 
naught  and  the  sale  rescinded;  enjoining  the 
defendants  from  taking  any  action  to  collect 
the  proceeds  of  said  note  and  m<M*tgage  whldi 
had  been  collected  In  the  foreclosure  salt 
and  giving  Judgment  against  the  defendants 
for  coats  In  this  action.  Decree  was  ent^ed 
In  accordance  with  these  findings  and  coo- 
(luslons  of  law,  and  from  this  decree  an  ap> 
peal  Is  taken. 

Passing  without  deciding  many  of  the  er* 
rors  alleged  by  the  appellants,  vlt,  lliat  tlie 
decision  by  Judge  WIIllems<m  alone  was  in- 
sufficient the  case  having  been  partially  tried 
by  Judge  Williamson  and  Judge  Cam^  In 
banc;  the  fact  that  the  offer  to  rescind  coB»- 
prehended  only  a  portion  of  the  contract; 
that  the  findings  tended  to  suwwrt  a  dIfCerait 
case  from  that  made  by  the  Readings;  that 
the  decree  was  Inequitable,  from  the  fact 
that  Demlng  bad  allowed  Wheeler  to  go  to 
the  expense  and  trouble  of  a  lawsuit  against 
the  National  Bank  of  Commerce  to  establish 
the  responsibility  of  that  bank  for  the  pay- 
ment of  the  mortgage,  without  any  attempt 
on  the  part  of  Demlng  to  Intervene^  and  with- 
out any  offer  to  reimburse  Wheeler  for  ex- 
penses Incurred;  and  that  Qiere  was  no  proof 
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of  tbk  value  of  the  property  at  the  time  of 
the  scie,— we  do  Dot  think  tlie  Judgment  can 
be  justified'upoa  the  merlta  of  the  case.  The 
record  does  not  establish  the  fact  that  the 
Pacific  iDvestment  Company  was  the  agent 
of  Demlng,  through  Easterday,  in  the  sale  of 
this  uiort^age.    It  Is  true  that  the  Padtlc 
Investment  Company  sent  one  of  its  circu- 
lar letters  to  Deming,  calling  attention  to  the 
fact  that  It  had  customers  for  real  estate 
mortgagee  and  real  estate  at  reasonable 
Hgures,  and  telling  blm  that  If  he  would 
quote  it  a  price,  It  would  endeavor  to  secure 
a  buyer.   But  Demlng  certainly  never  author- 
ized It  In  any  communication  to  act  as  his 
ageat,  but  treated  It  all  the  time  as  the  pur- 
chaser.   In  answer  to  the  circular  letter, 
Detalng  said:  "I  have  a  mortgage  on  the  lot 
No.  19,  ISxcelslor  Park  tract,  of  ?2,000,  given 
by  the  Commercial  Investment  Company. 
What  will  jon  give  for  It?"    The  company 
answered  this  letter,  stating  that  the  lot  was 
worth  three  or  four  hundred  dollars,  and 
tbat  the  value  of  the  mortgage  would  depend 
upiHi  tbe  solvency  of  the  mortgagor.  Dem- 
lng answered,  stating  tbat  he  bad  heard  that 
'Ihe  Commercial  Bank,  or  may  t>e  the  Bank 
of  Commerce,  held  a  second  mortgage  on  the 
property,"  and  suggesting  that  he  would  send 
out  the  papers  to  some  one  for  Inspection  It 
a  satisfactory  price  was  offered.    After  a 
considerable  correspondence.  Demlng  sent  the 
mortgage  to  the  National  Bank  of  Commerce, 
at  Tacoma,  for  inspection;    the  National 
Bank  of  Commerce  being  the  saqie  bank 
vhlch  in  his  first  letter  he  notified  the  Pacific 
Investment  Company  was  the  bank  which 
held  the  second  mortgage  on  the  lot  On 
April  18,  1889,  he  wrote  to  the  company,— 
the  papers  having  once  miscarried,— stating 
tbat  be  had  remalled  the  papers  to  the  Na- 
tlooal  Bank  of  Commerce,  "with  directions 
to  let  you  see  them,  and,  If  you  wanted  them 
.on  tbe  terms  I  stated  there,  they  might  close 
the  sale."    The  following  is  the  letter  sent 
to  tbe  bank:    "West  BratUeboro,  Vt,  April 
5th,  1899.    President  of  NaUunal  Bank  of 
Commerce,  Tacoma,  Wash.— Dear  Sir:   I  in- 
close with  this  a  note  of  $2,000,  secured  by 
first  mortgage  on  Excelsior  Park  tract,  num- 
ber nineteen,  of  five  acres,  more  or  less,  situ- 
ated near  the  car  shops  of  the  North.  Pacific 
Railroad,  with  the  coupons  due  Oct  IDtb, 
1805,  AprU  19th,  1896,  and  Oct  19th,  1896,  of 
$90  each,  and  also  the  first  mortgage,  its 
assignment  to  me,  and  the  certificate  of  title 
furnished  by  the  Mason  Mortgage  Loan  Co, 
I  also  Inclose  a  certificate  of  title  furnished 
by  the  same  company  to  N.  K.  4/  of  S.  K.  4/ 
of  Sec.  7,  township  No.  20  north,  range  6 
east  of  Willamette  mertdlan,-~40  acres,  more 
or  less.   This  has  been  foreclosed,  but  the 
Bherirrs  certificate  of  sale  cannot  be  found; 
and  an  affidavit  will  have  to  be  signed  by  me 
to  show  this,  before  duplicate  or  sheriff's 
deed  can  be  obtained.    Tbe  Pacific  Invest- 
ment Co.,  of  the  Bemice  Building,  Tacoma, 
S.  G.  Crandall,  manager,  have  written  to  me 


for  prices  of  my  different  pieces  of  property 
there,  and  I  gather  from  their  letter  that  they 
would  be  likely  to  take  the  mortgage  at  two 
hundred  dolls.,  and  the  Aitkin  40-acre  lot  at 
seventy-five  dollars,  making  together  |275.  I 
know  nothing  about  them,  and  would  like  to 
have  you  show  them  these  papers;  and  if 
they  want  to  buy  at  the  above  prices,  and 
pay  all  costs  of  perfecting  title  and  the  ac- 
crued taxes,  please  have  them  pay  the  money 
into  your  bank,  and  the  transfer  may  be 
made  through  your  bank.  I  think  the  price 
low,  but  it  must  be  taken  subject  to  costs 
and  taxes.  I  would  like  you  to  see  the  busi- 
ness iwopwly  done.  Bespectfully,  T.  B.  Dem- 
lng." 

Unquestionably,  Deming  made  the  Nation- 
al Bank  of  Commerce  his  agent  Instead  of 
the  Pacific  Investment  Company,  or  Easter- 
day, through  whom  It  carried  on  its  corre- 
.spondeoce.  The  letter  expressly  shows  that 
Demlng  was  not  placing  confidence  In  Bast* 
erday,  but  tbat  he  treated  him  as  a  purchas- 
er  whose  Interests  were  opposed  to  his,  and 
that  the  confidential  relations  were  between 
him  and  the  bank,  to  whom  he  sent  the  pa- 
pers, with  direction  to  complete  the  sale. 
This  Is  tbe  only  testimony  there  Is  as  to  the 
agency  of  Basterday,  and,  outside  of  the 
testimony  of  Easterday,  which,  so  far  as 
we  can  judge.  Is  straightforward  and  en- 
titled to  credit,  the  showing  made  by  Dem- 
lng would  not  be  sufia.clent  to  establish 
ag^icy.  It  Is, '  however,  earnestly  contend- 
ed that  Abbott  C(mspired  with  Easterday  to 
keep  from  Deming  tbe  knowledge  of  the  ac- 
tual value  of  the  property,  and  tbat  at  least 
there  was  a  fiduciary  relatlou  existing  t>e- 
tween  Abbott  and  Deming  tbat  constituted 
him  a  trustee  for  Demlng,  and  made  It  his 
duty  to  furnish  Deming  with  all  the  In- 
formation that  be  bad  as  to  the  value  of  the 
land.  Abbott  was  an  Indoraer  of  the  note, 
and,  being  an  indorser.  If  he  was  not  not!-' 
fled  of  the  nonpayment  of  the  note  when  it 
became  due  he  would  be  released  from  lia- 
bility. But  regarding  blm  as  a  surety,  there 
was  no  trust  relation  existing  between  blm 
and  Deming.  In  sectk>n  902,  2  Pom.  Eq. 
Jur.,  under  tbe  title  of  "When  Duty  to  Dis- 
close Exists,"  a  .classification  is  made  as 
follows:  (1)  Where  there  Is  a  previous,  ex- 
isting, definite,  fiduciary  relation  existing  be- 
tween the  parties,  so  tbat  tbe  obligation  of 
perfect  good  faltb  and  of  complete  disclos- 
ure always  arises  from  the  existing  relations 
of  trust  and  confidence,  and  is  necessarily 
Impressed  upon  any  transaction  which  takes 
place  between  such  persons;  (2)  where 
there  are  no  existing  fiduciary  relations,  but 
where  one  or  each  of  the  parties  In  entering 
Into  the  contract  expressly  reposes  a  tnist 
and -confidence  In  tbe  other,  or  where  sucii 
trust  and  confidence  are  necessarily  Implied; 
(3)  Where  there  Is  no  existing  fiduciary  re- 
lation between  the  parties,  and  no  special 
confidence  reposed  Is  *  expressed  by  their 
words  or  incited  from  their  acts,  but  where 
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the  fljy  contract  or  other  transaction  Itself, 
.  In  Itl  essential  nature,  Is  Intrinsically  fidu- 
ciary, and  necessarily  calls  for  perfect  good 
faith  and  full  disclosure,  without  regard  to 
any  particular  Intention  of  the  parties,— a 
contract  ot  insurance  being  a  familiar  exam- 
ple ot  this  class.  It  does  not  seem  to  us  that 
a  surety  on  a  note  falls  within  either  of  the 
three  classes,  so  far  as  the  creditor  Is  con- 
cerned. The  rule  is  laid  down  In  14  Am.  & 
Bng.  Hnc.  Law  (2d  Ed.)  p.  67,  in  relation  to 
disclosure,  that  by  the  decided  weight  of  au- 
thority the  general  rule  la  the  same  In  equity 
as  at  law,  and  to  the  effect  that  mere  non- 
disclosure or  silence  is  not  fraud,  for  the  pur- 
pose of  rescission  or  cancellation,  in  the  ab- 
sence of  special  circumstances  imp<»lng  the 
duty  to  speak.  Of  course,  if  the  circumstan- 
ces  surrounding  the  contract  Imposed  a  duty 
upon  one  of  the  parties  to  disclose  all  mate- 
rial facts  known  to  him  and  not  known  to 
the  other,  want  of  disclosure,  with  intent  to 
deceive,  will  amount  to  fraud.  The  difficulty 
Is  not  so  much  In  stating  the  general  princi- 
ples of  law,  which  are  pretty  well  under- 
stood, as  in  applying  the  law  to  particular 
groups  ot  facts.  There  are  certain  clrcum* 
stances  and  conditions  surrounding  parties 
to  contracts  which  bring  them  within  the 
rule  of  duty  to  disclose,  for  instance,  the  re- 
lations of  trustee  and  cestui  que  trust,  prin- 
cipal and' agent,  attorney  and  client,  phy- 
sician and  patient,  priest  and  parishioner, 
partners,  tenants  in  common,  husband  and 
wife,  parent  and  child,  guardian  and  ward, 
and  many  others  of  like  character;  but  we 
find  no  cases  holding  that  such  a  trust  rela- 
tion alsts  between  the  surety  or  indorser  on 
a  note  and  the  principal  as  would  raise  the 
presumptI(Hi  of  duty  on  the  part  of  the 
surety  to  disclose  to  his  creditor,  and  the 
surety  Is  in  no  sense  that  we  can  compre- 
hend a  trustee  for  the  creditor.  If  so,  what 
'does  he  hold  in  trust?  There  la  notlilng  be- 
tween them  but  the  legal  obligation  of  the 
surety  to  pay  in  case  the  principal  does  not. 
This  l^al  obligation  is  In  the  bands  of  the 
creditor,  and  it  Is  for  him  to  take  the  Initia- 
tive In  using  it  to  his  advantage.  Section 
907,  2  Pom.  Eq.  Jur.,  is  cited  by  the  respond- 
ent to  sustain  the  theory  that  it  was  the 
duty  of  the  surety  to  disclose  to  the  creditor. 
But  we  do  not  think  It  was  the  Intention  of 
the  author  to  lay  down  such  a  rule.  After 
stating  the  general  doctrine,  the  author  says: 
"The  contract  of  suretyship,  in  the  relations 
between  the  surety  and  the  other  parties, 
and  especially  the  creditor,  is  also  fiduciary, 
although  not  in  the  same  degree  as  that  of 
Insurance.  It  demands  good  faith  towards 
the  surety,  and,  while  the  creditor  Is  not  ab- 
solutely bound  voluntarily  to  disclose  every 
fact  which  might  affect  the  contract,  very 
slight  Incidents  and  collateral  circumstances 
will  render  his  concealment  of  material  facts 
fraudulent."  This  (Joctrine  is  for  the  pro- 
lection,  not  of  the  creditor,  but  of  the  surety, 
and  Is  founded  In  manifest  justice;  and  the 


cases  cited  are  those  where  the  surety  was 
pleading  want  of  good  faith  on  the  part  of 
the  creditor.  Respondent  cites  Trust  Co.  v. 
Robins,  14  Wash.  507,  45  Pac.  30,  In  support 
of  his  contention.  In  that  case  It  was  de- 
cided by  a  bare  majMlty  of  this  court  that 
on  foreclosure  of  a  mortgage  upon  land 
which  had  been  subsequently  conveyed  by 
the  mortgagor  to  another,  who  assumed  pay- 
ment of  the  mortgage,  the  grantee  and  his 
wife,  when  such  land  was  tbelr  community 
pn^erty,  were  subject  to  a  deficiency  Judg- 
ment, which  could  be  enforced  against  their 
community  property  and  the  separate  prop- 
erty of  the  husband;  and  although  the  court 
cited  KeUer  v.  Ashford,  13S  U.  S.  610.  10 
Sup.  Ct  494,  83  L.  Ed.  667,  It  Stated  speclfio 
ally  that  all  that  was  necessary  to  decide 
In  that  case  was  that  the  plaintiff  was  enti- 
tled to  a  deficiency  judgment  against  the  re- 
spondents, Robins  and  wife,  and  that  was 
all  that  plaintiffs  sought  But  Kellw  v. 
Ashford,  supra,  decides  nothing  more  thaa 
was  decided  by  this  court  In  the  case  In 
which  it  was  cited,  viz.,  that  an  agreement 
in  a  deed  of  real  estate  by  which  the  gran- 
tee assumes  the  payment  of  a  mortgage 
made  by  the  grantor  Is  a  contract  between 
the  grantee  and  the  mortgagor  only;  and 
does  not,  unless  assented  to  by  the  mortga- 
gee,  create  any  direct  obligation,  at  law 
in  equity,  from  the  grantee  to  the  mortga- 
gee. But  the  mortgagee  may  avail  himsdf 
in  equity  of  the  right  of  the  mortgagor 
against  <the  grantee.  And  if  the  mortgagee, 
after  the  land  has  been  sold  under  a  prior 
mortgage  tor  a  sum  Insufficient  to  pay  that 
mortgage,  and  after  he  has  recovered  a  pM- 
sonal  judgment  against  the  mortgagor,  exe- 
cution upon  which  has  been  returned  unsat* 
isficd,  brings  a  suit  In  equity  against  the 
grantee  alone,  and  the  omission  to  make  the 
mortgagor  a  party  Is  not  objected  to  at  the 
hearing,  no  ground  Is  afforded  for  refusli^ 
relief.  That  was  a  case  whore  the  mortga- 
gor, as  In  the  trust  company  case  Just  refer- 
red to,  sold  the  mortgaged  property;  the 
grantee  promising  to  pay  the  mortgage. 
The  supreme  court  of  the  United  States  In 
that  case  reviews  somewhat  the  history  of 
the  relation  existing  between  grantees,  mort- 
gagors, sureties,  and  creditors,  and  after 
stating  that  the  promise  of  Ashford,  tiie 
grantee,  was  to  Thompson,  the  mortgagor, 
and  not  to  the  mortgagees;  that  there  was 
DO  privity  of  contract  between  them  and 
Ashford,  the  consideration  moving  to  Thomp- 
son alone;  that  the  only  object  of  the  prom- 
ise was  to  benefit  him,  and  not  to  benefit  the 
mortgagees  or  other  Incumbrancers;  that 
they  did  not  know  of  or  assent  to  the  prom- 
ise at  the  time  it  was  made,  nor  afterward 
do  or  omit  any  act  on  the  faith  of  It,— said. 
"It  is  clear,  therefore,  that  Thompson  only 
could  maintain  an  action  at  law  upon  that 
promise;"  citing  many  cases  holding  that 
in  equity,  as  at  law,  the  contract  of  the  pur- 
chaser to  pay  the  mortgage,  being  made 
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-n-ith  the  mortgagor,  and  for  his  benefit  only, 
creates  no  direct  obligation  of  tbe  purchaser 
to  the  mortgagee.  Bnt  tbe  court  proceeded 
to  say  that  it  bad  been  held  by  many  state 
courts  of  high  authority,  in  accordance  with 
the  su^estionB  of  Lord  Hardwicke  in  Par- 
sons V.  Freeman,  Amb.  116,  that  in  a  court 
of  equity  the  mortgagee  may  avail  himself 
of  the  right  of  the  mortgagor  against  the 
purchaser;  that  this  result  had  been  at- 
tended by  a  development  and  application  of 
the  ancient  and  familiar  doctrine  in  equity 
that  a  creditor  shall  have  the  benefit  of  any 
obllgatirai  or  security  given  by  the  principal 
to  the  surety  for  the  payment  of  the  debt. 
It  vas  especially  stated  that  tbe  docrtne  of 
the  right  of  a  creditor  to  the  benefit  of  all 
Becnritles  given  by  the  principal  to  the  sure- 
ty for  the  fiayment  of  the  debt  does  not 
rest  upon  any  liability  of  tbe  principal  to  the 
creditor,  or  npon  any  particular  relation  of 
the  surety  towards  the  creditor,  but  upon  tbe 
ground  that  the  surety,  being  the  creditor's 
debtor,  and  In  fact  occupying  the  relation  of 
»irety  to  another  person,  has  received  from 
that  person  an  obligation  or  security  for  tbe 
payment  of  tbe  debt,  which  a  court  of  equity 
will  therefore  compel  to  be  applied  to  that 
purpose  at  the  suit  of  tbe  creditor.  It  Is 
easy  to  ascertain  what  class  of  sureties  the 
court  was  talking  about,  for  it  cited  approv- 
ingly the  following  statement  from  the  court 
of  appeals  of  New  Jers^  In  Crowell  v.  St 
Barnabas  Hospital,  27  N.  J.  Eq.  055,  where 
it  was  said:  "The  right  of  a  mortgagee  to 
enforce  payment  of  the  mortgage  debt,  ei- 
ther in  whole  or  in  part,  against  the  grantee 
of  the  mortgagee,  does  not  rest  upon  any 
contract  of  the  grantee  with  him,  or  with 
the  mortgagor  for  his  benefit.  •  •  •  '  The 
purchaser  of  lands  subject  to  mortgage,  who 
assumes  and  agrees  to  pay  the  mortgage 
debt,  becomes,  as  between  himself  and  bis 
vendOT,  the  principal  debtor,  and  the  liabil- 
ity of  the  vendor,  as  between  the  parties,  is 
that  of  surety.  If  the  vendor  pays  the  mort- 
gage debt,  he  may  sue  the  vendee  at  law  for 
the  money  so  paid."  It  is  expressly  stated 
that  the  right  of  tbe  mortgagee  to  this  rem- 
edy does  not  result  from  any  fixed  or  vested 
right  In  him,  or  from  any  obligation  to  him, 
hut  that  he  is  allowed,  by  a  mere  rule  of 
IHQcedure,  to  go  directly,  as  a  creditor, 
against  tbe  person  ultimately  liable.  In  or^ 
der  to  avoid  circuity  of  action,  and  save 
the  mortgagor,  as  the  intermediate  party, 
from  being  harassed  for  the  payment  of  the 
debt,  and  then  driven  to  seek  relief  over 
against  the  i>erBon  who  has  indemnified  him, 
and  upon  whom  the  liability  will  ultimately 
falL  "Tbe  equity,"  says  the  court,  "on 
which  his  relief  depends,  is  the  right  of  the 
mortgagor  against  his  vendee,  to  which  he 
is  permitted  to  succeed  by  substituting  him- 
self in  the  place  of  the  mortgagor."  There 
is  no  intimation  or  inference  that  there  Is 
any  fiduciary  relationship  existing  between 
the  snrety  ind  the  creditor  In  these  cases, 


and  nothing  else  is  decided  than  that  tbe 
creditor  shall  be  allowed  to  recover  directly 
of  tbe  grantee  tbe  amount  due  upon  the 
mortgage.  We  have  examined  the  other  eas- 
es cited  by  respondent,  but  do  not  think  they 
are  applicable  to  tbe  facta  of  this  case.  The 
evidence  does  not  tend  to  show  collusion  or 
fraud  in  any  way  between  Elasterday  and 
Abbott.  Easterday  was  attempting  to  pur- 
chase the  land  for  his  client  and  friend, 
Freum;  the  negotiations  being  delayed  until 
after  Freum  had  left  the  state  for  the  North- 
west Territory,  when  Easterday  told  Abbott 
that  Bome-of  his  paper  was  being  offered  for 
sale.  Abbott  then  stated  that  he  had  a  cli- 
ent who  might  buy  It,  and  this  client,  A-d- 
ams,  afterwards  did  buy  the  judgment;  and 
there  Is  no  testimony  tliat  he  was  not  a  bona 
fide  purchaser  of  a  commodity  that  was  of-' 
fered  openly  in  the  markets. 

The  only  thing  left  in  this  case  is  whether 
fraud  can  be  concluded  from  the  inade- 
quacy of  the  price.  Section  »26,  2  Pom.  Eq. 
Jur.,  says:  "The  rule  Is  well  settled  that 
where  the  parties  are  both  in  a  situation  to 
form  an  independent  Judgment  concerning 
the  transaction,  and  acted  knowingly  and  in- 
tentionally, mere  Inadequacy  in  the  price  or 
In  the  subject-matter,  unaccompanied  by  oth- 
er inequitable  incidents,  is  never  of  itself  a 
sufficient  ground  for  canceling  an  executed 
or  executory  contract.  •  *  •  In  some  of 
the  earlier  decisions,  mere  Inadequacy,  ei- 
ther in  the  price  or  in  the  value  of  the  sub- 
ject-matter, was  held  to  be  a  sufficient  hard- 
ship which  might  defeat  the  specific  per- 
formance of  an  executory  contract  when  set 
up  as  a  defense.  The  doctrine,  however,  Id* 
now  settled  that  mere  inadequacy— that  is, 
inequality  In  value  between  the  subject-mat- 
ter and  the  price— Is  not  a  ground  for  refus- 
ing the  remedy  of  specific  performance.  In 
order  to  be  a  defense,  tbe  inadequacy  must 
either  be  accompanied  by  other  inequitable 
incidents,  or  must  be  so  gross  as  to  show 
fraud.  In  short,  inadequacy,  as  a  negative 
defense,  and  as  an  affirmative  ground  for  a 
cancellation,  is  governed  by  one  and  the 
same  rule."  "If  the  parties  to  a  contract 
have  dealt  at  arm's  length,  and  the  con- 
tract entered  Into  Is  the  result  of  a  mutual 
agreement  based  upon  the  independent  judg- 
ment of  each,  any  valuable  ctHisideratlon,  no 
matter  how  Inadequate  or  dlsproporticmate 
to  the  benefit  obtained  it  may  be,  Is  suffi- 
cient, in  tbe  absence  of  fraud,  to  sustain  the 
contract."  10  Am.  &  Eng.  Bnc.  Law,  329. 
There  are  no  circumstances  coupled  with 
this  case  to  take  it  out  of  the  general  rule. 
There  Is  no  fiduciary  relation  existing. 
There  was  no  weakness  of  mind  on  the  part 
of  tbe  creditor.  All  the  avenues  of  infor- 
mation were  open  to  the  seller  that  were 
open  to  the  purchaser.  It  is  true  that  he 
did  not  live  in  Tacoma.  but  he  was  doing 
business  there,  and  had  an  opportunity  to 
inquire  concerning  the  value  of  his  prop- 
erty of  the  bank  which  he  made  bis  agMit 
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tor  Its  sale,  knowing  that  this  bank  had 
some  bualneas  relations  with  this  property, 
tor  he  stated  In  his  letter  that  he  had  nnder- 
stood  that  It  h^d  a  second  mortgage  on  the 
property.  He  was  a  man  vho  had  been 
engaged  In  the  business  of  buying  securities. 
There,  was  a  serious  question  In  the  minds 
of  lawyers  as  to  whether  or  not  the  National 
Bank  of  Commerce  was  responsible  for  the 
payment  of  this  mortgage.  A  lawsuit  was 
necessary  for  the  determination  of  tUat  que»- 
tlon.  It  is  a  matter  of  public  history  tha^ 
property  In  Tacoma  at  that  time  was  almost 
valueless,  that  purchasers  could  not  be  ob- 
tained at  any  price,  and  that  even  the  sol- 
vency of  banks  was  a  question  ctf  great  pub- 
lic Intoest  and  aK>rehenslon.  It  a  rea- 
sonable presumption  from  all  the  testimony 
that  Demlng  ttAt  that  his  lurestmoit  In  Ta- 
coma  was,  an  unfortunate  <»ie,  and  that  the 
acceptance  of  anytiilng  he  could  get  for  his 
securities,  to  prevent  total  loss  of  his  In* 
vestment,  would  be  an  act  (tf  good  judg- 
ment; that  he  exercised  his  Judgment  In  this 
respect;  that  there  was  no  attempt  on  the 
part  of  any  one  to  mislead  or  deceive  him; 
and  that  he  alone  Is  responsible  In  law  and 
In  equity  for  the  effect  of  the  bad  bargain 
which  he  made. 

The  Judgment  will  be  reversed,  the  appli- 
cation for  rescission  denied,  and  the  cause 
dismissed  at  the  e^^ense  of  the  plalntllf . 

REAYIS,  0.  J.,  and  FULLBBTON,  BAB- 
LEY,  MOUNT,  ANDERS,  and  WHITE},  JJ.. 
c<Hicur. 

(26  Waah.  68S) 

HARDIN  V.  WHITB  SWAN  MIN.  &  MILL 
CO. 

(Supreme  Conrt  of  Washington.  Dec;  13, 
1001.) 

CARNISHMENT-CORPOnATIONS  —  SUBJBCTION 
OF  STOCK  TO  DEBT  OP  STOCKHOLDER. 

1.  The  iDcorporators  of  a  mining  corpora- 
tion agreed  that  each  should  have  as  private 
Btock  a  cei-tain  number  of  aharee,  that  a  cer- 
tain number  sbould  be  placed  iii  the  treasnry 
for  developmeat  parposes,  and  that  a  certain 
numbw  should  be  sold.  The  Btockholders 
agreed  to  pool  their  private  stock  for  three 
years,  or  until  such  time  as  the  directors  de- 
cided to  allow  it  to  be  sold.  The  stock  had  not 
been  iaeaed.  The  president  testified  that  the 
judgment  debtor,  who  was  one  of  the  incor* 

E orators,  had  no  interest  in  the  stoelt,  because 
^  had  made  a  verbal  agreement  with  witness 
to  let  wituesa  hold  his  stock  until  he  had  paid 
witueas  a  certain  sum  wUch  he  owed  him; 
that  witness  had  a  lien  on  the  stock  for  that 
amount;  that  no  one  Icnew  of  this  asreement 
until  after  suit  was  brought;  that  the  judg- 
ment debtor  was  to  be  allowed  $2  a  day  by  the 
corporation  for  60  days,  and  the  same  had  not 
been  paid.  Held,  in  a  garnishment  proreeditfg 
against  the  corporation,  to  show  that  the  cor- 
poration was  indebted  to  the  judgment  debtor, 
and  bad  in  its  possession  and  under  its  con- 
trol stock  of  the  corporation  belonging  to  him. 

2.  That  a  third  person  had  a  lien  on  corpo- 
rate stock  of  a  judgment  debtor,  or  that  the 
stockholders  had  agreed  to  pool  their  stock  uo- 
(Vr  agreement  not  to  fiell  the  same,  did  not  pre- 
vent the  interest  Qf  the  Judgment  debtor  hi  the 


stock  being  sold  to  satisfy  the  execution  in  the 
manner  provided  by  Bamnger'a  Ann.  Codes  Sl 
St.  SS  538&  5406,  et  aeq. 

Appeal  from  snperlw  court,  Lincoln  comi- 
ty; C.  H.  Neal,  Judge. 

Action  by  Frank  Hardin  against  J.  C 
Bowen,  the  White  Swan  Mlnli^  &  Milling 
Company,  garnishee.  From  a  Judgment  for 
plaintiff,  the  garnishee  appeals.  Affirmed. 

Myers  &  Warren,  for  appellant  Martin 
&  Grant,  for  respondent 

WHITE,  X  The  appellant  and  garnishee 
Is  a  mining  corporation  organized  Janoary 
11,  1901.  A  Judgment  was  recovered  by 
the  re^ndent  In  the  superior  court  for  Lin- 
coln county  against  one  J.  C.  Bowen  fov 
9290.18.  On  this  Judgment  a  writ  of  garnish- 
ment was  sued  out  on  the  SSth  of  January, 
1901,  which  was  subsequently  served  on  the 
appellant  as  garnishee.  On  March  22.  1901, 
the  appellant  filed  Its  answer  to  Ibe  writ  It 
denied  It  was  Indebted  to  the  Judgment  debt- 
or. It  dented  that  It  had  any  effects,  goods, 
chattels,  or  personal  property  In  Its  posses- 
sion or  nnder  Its  control  belonging  to  the 
Judgment  debtor.  It  further  alleged  that 
said  Jndgm^t  debtor  did  not  hold  any  shares 
In  the  capital  stock  of  the  appellant  com- 
pany. This  answer  was  controverted  by  the 
reply  affidavit  of  the  respondent  Hie  canse 
was  tried,  on  the  Issues  thus  made,  before 
a  Jury.  There  wore  a  general  and  a  spe- 
cial verdict  The  general  verdict  found  that 
the  appellant  was  Indebted  to  the  Judgment 
debtor  In  the  sum  of  $120,  and  that  the  Judg- 
ment debtor  was  entitled  to  283,333%  shares 
of  the  capital  stock  of  the  appellant  corpora- 
tion, and  WM  to  that  extent  Interested  there- 
in. There  was  'also  a  special  finding  that 
the  Judgment  debtor  ivas  entitled  to  said 
stock  when  iraned,  and  thst  one  M.  Mlllls 
had  no  right  to  hold  and  retain  the  same 
until  a  certain  debt  due  him  from  the  Judg- 
ment debtor  was  paid.  The  record  does  not 
show  Ibat  Mlllls  was  a  party  to  this  action, 
by  Intervention  or  othwwlse,  further  than 
that  he  was  called  as  a  witness  for  the  re- 
spondent On  the  verdict  the  conrt  adjudg- 
ed and  decreed  that  the  appellant  pay  Into 
the  court  9120  for  the  benefit  of  the  respond' 
ent;  and  further  adjudged  and  decreed  that 
the  sheriff  sell  said  stock,  w  enough  thereof 
to  sattefy  the ,  demand  of  the  respondent; 
said  stock  to  be  sold  as  personal  property  is 
sold  according  to  the  laws  of  the  state  of 
Washington.  At  the  close  of  the  testimony 
for  the  respondent  ai^llant  moved  for  a 
nonsuit  which  was  denied.  It  also  moved 
for  a  new  trial,  which  was  overruled.  The 
refusal  of  the  court  to  grant  these  motions 
and  the  entry  of  the  Judgment  on  the  ver- 
dict are  assigned  as  error. 

The  records  of  the  corporation  were  In- 
troduced In  evidence.  They  show  that  the 
Incorporators  were  M.  Mlllls,  J.  G.  Bowen, 
and  W.  H.  Simpson;  that  the  capital  stock 
was  $1,500,000;  that  the  stock  has  never 
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been  Issued;  that  It  was  mutually  agreed 
by  the  Incorporators  that  as  private  stock 
Mr.  MlUls  held  SS3.33S^  shares,  J.  O.  Bowen 
282,3331^  Shares,  and  W.  H.  Simpson  333,- 
3331^  shares;  that  500,000  were  placed  In  the 
treasury  for  development  purposes;  that 
20,000  shares  were  ordered  to  be  sold  at  15 
cents  per  share;  the  stockholders  agreed  to 
pool  their  private  stock  for  three  years,  or 
till  such  time  as  the  directors  by  uoanlmous 
vote  decided  to  allow  the  same  to  be  sold; 
that  Mr.  MllllB  was  president,  and  J.  0. 
Bowen  manag^;  that  i2  per  day  was  al- 
lowed to  Bowen  for  the  period  of  two  months 
from  January  11,  1001.  Mr.  MllUs  was  call- 
ed as  a  witness  by  respondent.  He  testified. 
In  substance,  that  no  stock  bad  yet  been  is- 
sued; tliat  Bowen  had  no  interest  in  the 
stock,  because  he  (Bowen)  had  made  a  verbal 
agreement  with  tlie  witness  to  let  the  wit- 
ness hold  Bowen'B  stock  until  Bowen  paid 
the  witness  ¥1,185,  which  Bowen  owed  him; 
that  he  (MUUs)  had  a  lien  on  the  stock  of 
Bowen  for  that  amount;  that  no  one  knew 
of  this  agreement  until  after  this  suit  was 
brought.  He  further  testified  that  Bowen 
was  to  be  allowed  t2  per  day  by  the  corpora- 
tion from  January  11,  1901,  for  a  period  of 
00  days,  and  the  same  had  not  been  paid; 
that  the  property  of  the  corporation  con- 
sisted of  mining  claims  In  Ferry  county, 
conveyed  to  It  by  Bowen,  for  which  Bowen 
was  to  receive  285,333%  shares  of  stock  of 
the  corporation;  that  the  witness  had  bought 
the  same  number  of  shares  a  few  days  be- 
fore the  trial  from  Simpson,  and  had  paid 
him  therefor  ?10,000;  but  that  witness  did 
not  know  what  the  shares  were  worth.  Mr. 
Davles,  the  secretary  of  the  corporation, 
called  by  respondent,  testified  that  the  cor- 
poration was  never  notified  In  any  mamier 
that  Mr.  MlUls  had  a  lien  for  ¥1,185  on  the 
Iffirate  stock  of  Bowen,  and  that"  they  never 
beard  of  It  until  after  this  suit  was  brought 
The  appellant  Introduced  no  testimony.  We 
think  the  testimony  sustained  the  contention 
of  the  respondent  that  the  appellant  was  in- 
debted to  the  Judgment  debtor,  and  had  In 
Its  possession  and  under  its  control  stock 
of  the  appellant  corporation  belonging  to  the 
Jadgment  debtor.  For  that  reason  the  motion 
tor  a  nonsuit  was  properly  denied,  and  the 
motion  for  a  new  trial  was  properly  over- 
ruled, as  both  these  motions  went  only  to 
the  Bofficlency  of  the  evidence. 

The  appellant  contends  that  no  Judgment 
authorizing  the  sale  of  the  stock  of  the  Judg- 
ment debtor  could  be  made;  (1)  Because 
&lr.  Mlllls  bad  a  lien  on  the  stock,  and  (2) 
because  the  stock  was  pooled.  Whether  or 
not  Mr.  MIlIIs  had  a  lien  on  the  stock  Is 
Immaterial  In  this  action.  He  was  not  a 
party  to  these  proceedings,  and  Is  not  bound 
by  the  Judgment  herein,  so  far  as  his  right 
In  or  to  the  stock  Is  concerned.  Because 
he  has  a  lien  on  the  stock  is  no  reason  why 
the  Interest  of  the  judgment  debtor  In  the 
stock  should  not  be  sold.  The  purchaser  at 


Bueh  sale  would  take  the  Interest  of  the 
judgment  debtor  In  the  stock  subject  to  all 
his  lawful  contracts;  and  for  the  same  rea- 
son the  Impounding  of  the  stock  does  not 
prevent  a  sale  on  execution.  Possession  of 
the  shares  of  stock  by  the  sheriff  Is  not  es- 
sential in  order  to  sell  such  stock  on  execu- 
tion. Our  statutes  expressly  recognize  the 
right  of  a  judgment  creditor  to  garnishee  a 
corporation  In  which  the  judgment  debtor  Is 
the  owner  of  shares,  and  provides  how  such 
shares  may  be  sold,  and  the  effect  of  such 
sale.  Sections  5398,  5406-^4(W,  Balllnger's 
Ann.  Codes  &  St.  The  Judgment  In  this  ac- 
tion BubstanUally  conforms  with  the  require- 
ments of  section  6406,  supra,  and  we-  see  no 
reason  for  disturbing  the  same. 

The  judgment  of  the  court  below  Is  af- 
firmed, with  coBtB  to  respondrat. 

RBAVIS,  O.  J.,  and  FULLEBTON,  HAD- 
LBY,  MOUNT,  DUNBAR,  and  ANDERS, 
JJ^  concur. 

(28  Wash.  EU) 

NELSON  V.  S.  WILLET  S.  S.  &  NAT.  CO. 
(Supreme  Court  of  Washington.  Dec.  10, 1901.) 

MASTER  AND  SERVANT— NEOUOENCB  OF  MAS- 
TER—PERSONAL INJURIES-VICE  PRINCIPAL 
—  FELLOW  SERVANT— FLEIADINa—VARU.NCB 
— BVIDBNOB— INaTRUOnONS— APPOAL. 

1.  Where  evidence  Is  oonflictlng  as  to  a  cer- 
tain fact,  and  the  jury  Is  instructed  to  return 
a  verdict  for  defendant  if  the  fact  is  found  In 
his  favor,  and  the  verdict  la  returned  for  plaiu- 
tlff,  it  will  be  presumed  on  appeal  that  the 
fact  was  established  as  claimed  oy  plaintiff. 

2.  Where,  in  an  action  by  the  servant  for  in- 
juries the  inference  may  be  drawn  from  the 
circumstances  and  from  a  construction  of 
plaintiff's  testimony  that  his  negligence  con- 
tributed to  the  injury>  but  reasonable  men  may 
differ  aa  to  whether  such  inference  is  warrant- 
ed, the  question  is  for  the  jury. 

3.  The  complaint  in  an  aotion  by  a  deck 
hand  on  a  steamboat  aerainat  the  master  for 
personal  injuries  allegeu  that  the  deck  hands 
were  ordered  by  the  mate  to  take  in  the  gang 
plank,  and  that  plaintiff  was  injared  in  so 
doing,  by  the  negligence  of  the  mate.  The 
evidence  showed  that  the  deck  handa  were  call- 
ed to  sach  work  by  a  whistle  sounded  by  the 
captain,  and  not  by  the  mate's  order.  Held,  un- 
der 2  Ballinger's  Ann.  Codes  &  St.  8  ^49,  pro- 
vidins  that  no  variance  between  uie  pleading 
and  proof  shall  be  deemed  material  unless  it  ac- 
tually misleads  the  opposite  party  to  bis  preju- 
dice, that  such  variance  was  immaterial. 

4.  Such  variance  is  not  a  failure  of  proof,  de- 
fined in  2  Ballinger's  Ann.  Codes  &  St.  §  4951, 
as  the  failure  of  the  evidence  to  establish  the 
cause  of  action  or  defense  in  its  entire  scope 
and  meaning,  and  not  as  to  some  particular  or 
particulars  only. 

5.  The  mate  on  a  steamboat,  having  charge 
of  taking  in  the  gang  plank,  untied  the  plank 
and  ne^igently  failed  to  give  a  customary 
warning  before  letting  it  slide  to  the  deck,  and 
a  deck  hand  assisting  therein  was  injured  by 
the  plank.  Held,  that  the  mate,  in  failing  to 
give  the  signal,  which  was  the  cause  of  the  in- 
Jury  to  the  deck  hand,  was  not  a  fellow  serv- 
ant of  the  deck  hand,  which  would  prevent  a 
recovery  by  the  latter,  but  was  a  vice  prin- 
cipal, even  though  his  act  in  untying  the  pjnnk 
might  have  been  a  duty  not  pertaining  to  his 
duty  aa  vice  principal. 

0.  The  admisBion  in  the  answer  of  an  alle- 
gation in  the  complaint  that  the  mate  was  au- 
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tborized  to  employ  and  discharge  the  deck 
bands,  and  to  direct  their  work,  au/thorized  an 
iotitructioo  that  he  was  a  vice  ^incipal,  and 
not  a  fellow  servant. 

Appeal  from  superior  court,  King  county; 
William  B.  Bell,  Judge. 

Action  by  Nick  Nelson  against  the  S.  Wil- 
ley  Steamship  &  Navigation  Company  for  iiD- 
jurles  received  while  in  the  employ  of  de- 
fendants. From  a  Judgment  in  favor  of  the 
plaintiff,  the  defendant  appeals.  Affirmed. 

G.  O.  Israel,  for  appellant  Bogle  &  BIch- 
ardson.  for  respondent 

MOUNT,  J.  On  June  18,  1900,  appellant 
was  a  common  carrier  conducting  a  line  of 
steamers  between  Olympia  and  Seattle,  in 
this  state.  Respondent  was  an  ordinary 
deck  hand  ou  board  the  City  of  Aberdeen, 
one  of  appellant's  Bteam^s.  This  boat  car- 
ried a  gang  plank  weighing  some  eight  or 
nine  hundred  pounds,  for  use  la  unloading 
freight  etc.  While  this  steamer  was  lying 
at  her  dock  in  Olympia  on  the  date  men- 
tioned, the  gang  plank  was  standing  at  an 
angle  of  45°  or  50*,  connecting  the  steamer 
with  her  dock.  When  the  boat  was  about 
ready  to  start  on  the  trip  from  Olympia  to 
Seattle,  the  captain  gave  a  short  blast  of  the 
steamer's  whistle,  which  was  a  signal  to 
"take  in  the  gang  plank  and  let  go  the  lines." 
At  the  blast  from  this  whistle  It  was  the 
duty  of  the  deck  hands  to  take  position 
around  the  gang  plank  preparatory  to  tak- 
ing it  on  the  boat.  It  was  the  duty  of  the 
mate  (an  officer  on  board  said  boat)  to  di- 
rect the  deck  hands  In  and  about  this  work. 
It  had  been  raining  some  on  this  day,  and 
the  deck  of  the  steamer  was  wet  and  slip- 
pery. There  were  four  deck  hands  on  board, 
at  different  places  upon  the  vessel.  Upon 
hearing  the  blast  of  the  whistle,  all  proceed- 
ed hastily  forward  In  obedience  to  their  du- 
ties. The  mate  was  on  the  dock,  and  pro- 
ceeded to  loosen  the  end  of  the  gang  plank 
fastened  to  the  dock.  As  the  mate  let  go  the 
gang  plank,  before  respondent  had  an  op- 
portunity to  take  his  position,  and  without 
warning  to  him,  the  plank  came  sliding  in  on 
the  deck,  by  reason  of  being  freed  by  the 
mate,  and  caught  the  respondent,  breaking 
his  leg.  Upon  this  state  of  facts,  suit  was 
brought.  Upon  the  trial  a  Jury  awarded  the 
respondent  damages  in  the  sum  of  $764.50. 
From  a  Judgment  tberefor,  this  appeal  Is 
prosecuted. 

The  evidence  is  conflicting  upon  the  point 
whether  the  gang  plank  was  loosened  by  the 
mate,  and  came  sliding  in  on  the  deck  with- 
out warning  to  respondent  In  time  to  escape 
it  or  whether,  after  the  proper  warning  and 
order  had  been  given  by  the  mate,  the  other 
three  deck  hands  gave  the  plank  a  pull,  and 
thereby  caused  the  same  to  slide  in  upon 
respondent  Since  the  jury,  under  the  in- 
structions of  the  court  must  have  found  for 
the  appellant  under  the  latter  state  of  facts, 
we  assume  the  former  to  have  been  estab- 


lished at  the  trial.  Appellant  claims  (1)  that 
plaintiff's  evidence  shows  contrlbutOTy  neg- 
ligence on  his  part;  (2)  tt^at  there  was  a  va- 
riance between  the  proof  and  the  allegations 
of  the  complaint  with  reference  to  negli- 
gence; (3)  that  the  negligence  shown  1b  of 
a  fellow  servant;  and  (4)  -error  In  the  In- 
structions. 

Plaintiff's  allegation  of  negligence  in  his 
complaint  is  as  follows:  "That  on  said  day, 
and  while  working  fn  the  capacity  of  deck 
hand  for  said  defendant  upon  defendant's 
said  steamer,  the  City  of  Aberdeen,  then 
lying  at  the  dock  at  Olympia,  Washington, 
said  first  mate  gave  the  order  to  the  deck 
hands  to  take  in  the  gang  plank;  that  plain- 
tiff, together  with  the  other  deck  bands,  im- 
mediately started  to  obey  said  order  of  said 
officer;  that  before  said  deck  hands  could 
get  to  the  sides  of  said  gang  plank  and  lower 
the  same  to  the  deck,  as  was  customary 
when  said  order  was  given,  and  without 
warning  to  the  plaintiff,  or  without  any 
warning  whatever,  said  officer  untied  the 
rope  which  held  said  gang  plank  to  said 
dock,  whereupon  said  gang  plank  with  great 
force  and  velocity  slid  across  the  deck  of 
said  steamboat  and  struck  plaintiff  and 
fractured  both  bones  of  his  right  leg  be- 
tween the  ankle  and  knee;  •  •  •  that  it 
Is  the  duty  of  said  deck  hands  on  said  steam- 
boat to  take  in  the  gang  plank  when  ordered 
by  said  first  mate  so  to  do;  and  that  when 
Injured  as  above  set  out  plaintiff  was  work- 
ing In  the  .scope  of  his  employment."  The 
testimony  of  the  plaintiff  himself  In  support 
of  this  allegation  Is  substantially  as  follows: 
"We  were  lying  at  the  dock,  unloading  and 
discharging  freight  and  taking  in  freight 
and  we  were  going  to  leave  there,  and  I  was 
busy  stowing  away  some  freight  and  they 
blowed  a  short  whistle.  That  means,  to  take 
In  the  plank,  let  go  the  lines,  etc.  I  ran  out 
and  there  was  two  or  three  there  ahead  of 
me,  and  when  I  came  out  he  [the  mate]  was 
just  ready  to  let  go  of  the  plank;  and  I 
stopped  for  a  moment  to  see  what  he  Is  go- 
ing to  do  about  It  and,  Just  as  I  stopped 
there  for  a  second,  why,  he  let  the  plank  go. 
The  plank  came  down  right  across  the  deck. 
When  I  saw  the  plank  coming,  I  ran:  ran 
for  the  stairway,— small  stairway.  There  is 
one  on  each  side  of  the  boat  and  I  wasn't 
quick  enough  to  get  up  the  stairway.  Got 
up  with  one  foot.  The  other  one  he  caught 
and  broke  him.  There  was  a  whistle  blown. 
It  was  blown  up  In  the  pilot  house.  It  was 
a  signal  to  take  In  the  plank  and  let  go  the 
lines.  I  know  who  blew  the  whistle.  It 
was  the  captain.  He  was  In  the  pilot  bouse. 
When  the  whistle  blew,  the  mate  was  upon 
the  dock.  I  was  inside  the  boat  down  be- 
low on  the  lower  deck.  I  was  probably 
twenty  feet  from  the  plank.  It  was  part  of 
my  duty  to  take  In  the  plank.  It  was  very 
low  tide  at  the  time.  It  was  raining, — kind 
of  a  bad  day.  The  deck  was  very  slippery, 
—wet    Everything   was   wet    The  gang 
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plank  was  bUII  attached  to  the  slip  In  the 
dock.  I  couldn't  say  what  angle  it  was 
standing  on,  but  It  was  so  steep  that  nobody 
conld  walk  upon  it  The  gang  plank  was 
fastened  in  the  Blip  by  the  lanyards  tied  to 
cleats  in  the  slip.  There  was  three  men  be- 
sides myself  oQ  that  steamer.  When  the 
whistle  is  blown  It  Is  the  duty  of  the  deck 
hands  and  stevedore  to  get  around  and  get 
the  plank  in  first,  and  then  go  for  the  lines, 
I  and  get  the  lines  in,  let  go  of  the  lines,  etc. 

I  They  never  appoint  a  certain  man  to  un- 

'  tie  or  release  the  upper  end  of  the  gang 

plank  from  the  fastenings  in  the  slip  on  the 
dock,  bnt  generally  the  last  man  on  the  dock 
'  does  it;   something  like  that.  Sometimes 

the  mate  sends  a  man  up  to  do  It,  but  they 
I  go  of  their  own  accord  most  of  the  time. 

I  The  first  mate  Is  the  officer  of  the  steamer 

j  that  has  charge  of  these  operations.  The 

i  first  mate  had  charge  of  it  on  this  boat 

There  waB  no  one  else  on  the  dock  except 
the  mate.    It  Is  the  custom  on  this  boat,  In 
case  of  low  tide,  or  so  on,  the  mate  always 
i  sings  out  'Easy  the  plank  down,'  or  'Lower 

bw  down,*— either  way.   In  this  case  he  did 
not  give  any  of  these  directions.    I  looked 
I  up  in  the  slip,  and  saw  the  mate  untie  the 

rope.    I  was  watching  for  him  to  give  or- 
I  ders-to  get  around  the  plank  and  lift  her 

I  down.   I  was  right  at  the  end  of  tlie  plank, 

I  looking  at  him  untie  it    I  knew  the  plank 

I  was  coming  in.  I  didn't  know  he  was  going 

\  to  drop  it   I  was  waiting  for  him  to  give 

the  order  to  go  up  and  lower  it  down.  I 
didn't  dream  he  was  going  to  let  It  go." 
1         There  were  other  witnesses  to  the  same  ef- 
I  feet  While  there  may  arise  from  this  evi- 

I  dence  the  inference  that  the  plalntifF  con- 
i  tributed  to  the  Injury  by  reason  of  waiting 

I  for  the  order,  yet  this  inference  would  de- 

r  pend  upon  the  length  of  time  he  waited,  and 
whether  any  such  inference  arises  or  not 
I         depends  upon  the  construction  given  his  lau- 
\         gnage.    "When  the  question  arises  upon  a 
state  of  facts  on  which  reasonable  men  may 
\  fairly  arrive  at  different  conclusions,  the  fact 

I  of  negligence  cannot  be  determined  until  one 
I  or  the  other  of  those  conclusions  has  been 

drawn  by  the  jury.    The  inferences  to  be 
,  drawn  from  the  evidence  must  either  be  ccr- 

j  tain  and  incontrovertible,  or  they  cannot  be 

I         decided  upon  by  the  court."   Railroad  Co.  v. 
Van  Stehiburg,  17  Mich.  9&.   This  question 
.  was,  under  the  erldemc^  properly  left  to  the 
jury. 

2.  The  allegation  of  negligence  Is  that  "the 
first  mate  gave  the  order  to  the  deck  hands 
to  take  in  the  gang  plank;  •  ♦  •  that 
before  said  deck  hands  could  get  to  the  sides 
of  said  gang  plank  to  lower  the  same  to  the 
deck,  as  was  customary,  •  ♦  •  without 
warning  •  •  •  the  said  officer  untied  the 
rope  which  held  the  said  gang  plank  to  the 
dock,  whereupon  the  same,  with  great  force," 
etc.  The  proof  Is  that  the  captain  blew  a 
«h«t  blast  of  the  whistle,  which  means  to 
take  In  the  gang  plank;  that  the'mate,  with- 


out any  warning,  let  the  plank  go  so  that  It 
came  down  upon  the  plaintiff,  etc.  Certain- 
ly this  Is  not  a  material  variance  under 
section  4949,  2  Balllnger's  Ann.  Codes  &  St, 
nor  a  failure  of  proof,  as  defined  by  section 
4951.  Whether  the  captain  gave  the  order  to 
the  mate,  and  the  mate  to  the  crew,  or 
whether  the  crew  took  the  order  directly 
from  the  whistle.  Is  of  no  consequence.  Ali 
evidently  understood  what  was  meant  when 
the  whistle  was  sounded,  and  the  crew,  no 
doubt  assumed  that  the  mate  would  do  his 
duty.  Whether  the  mate  actually  gave  the 
order  or  not  the  fact  is  still  the  same,— that 
the  order  was  given  him  to  give  to  the  crew, 
and  was  understood  and  acted  upon  by  the 
crew. 

3.  Appellant  argues  that  even  If  the  mate 
of  the  vessel  Is,  In  law,  a  vice  principal,  still, 
since  the  Injury  complained  of  was  caused 
by  such  vice  principal  performing  a  duty  not 
pertaining  to  bis  employment  as  such,  but 
one  appertaining  and  belonging  to  a  deck 
hand,  he  was  for  that  reason  a  fellow  serv- 
ant in  regard  to  that  employment.  The  rule 
contended  for  cannot  apply  here.  It  was  not 
the  negligence  of  a  deck  hand  which  caused 
the  Injury,  because  the  negligence  which 
caused  the  Injury  was  not  the  mere  act  of 
unking  the  gang  plank,  or  of  letting  it  fall 
\ipon  the  deck  of  the  vessel,  but  was  the 
failure  to  warn  respondent  of  impending  dan- 
ger known  to  the  master,  and  not  to  the 
servant  It  was  necessary  In  the  operation 
of  the  boat  to  loosen  the  gang  plank  and 
take  the  same  aboard,  so  that  the  vessel 
might  proceed  upon  her  voyage.  It  was  the 
duty  of  the  deck  hands  to  do  this  work,  but 
it  was  the  duty  of  the  master  to  say  when 
and  how  this  should  be  done,  and  direct  the 
deck  hands  therein.  If  the  principal  had 
taken  a  deck  hand,-  a  fellow  servant  of  plain-* 
tiff,  on  the  dock,  and  willfully  or  carelessly 
directed  this  fellow  servant  to  drop  a  gang 
plank  upon  the  deck  of  the  vessel,  where  the 
respondent  and  other  deck  hands  were,  and 
where  their  duty  called  them,  and  where, 
without  knowledge  or  warning,  the  gang 
plank  was  precipitated  upon  them  and  caus- 
ed injury,  can  it  be  said  that  because  the  In- 
jury was  done  by  a  fellow  servant  who 
obeyed  the  order  of  a  principal,  the  iHrlnclpal 
would  not  he  liable?  Surely  not  because  the 
Injury  In  that  event  would  be  caused  by  the 
negligent  or  willful  order  of  the  master,  and 
his  failure  to  perform  a  duty,  viz.,  to  warn 
his  servants  . of  Impending  danger.  So  It  is 
here.  The  negligence  complained  of  Is  that 
the  mate,  by.  not  warning  plaintiff  that  he 
was  Intending  to  drop  the  gang  plank,  either 
by  his  own  hand  or  by  the  hand  of  another, 
upon  the  deck  where  respondent  was,  and 
where  It  was  his  duty  to  be,  caused  the  in- 
Jurj-.  This  was  not  the  act  of  a  fellow  serv- 
ant, but  the  act  of  the  principal.  The  mate, 
nnder  such  circumstances,  was  not  a  felk>w 
servant  with  the  respondent  Shear.  &  R. 
Neg.  (5th  Ed.)  $  233;  Railway  Ca  t.  Cum- 
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mliiSB,  106  V.  B.  m  1  Bnp.  Ot  49S.  27  L. 
Bd.  2136;  BaUroad  Go.  t.  Skola  (lU.)  S6  N. 
-S.  171,  76  Am.  Bt  Rep.  120. 

4.  It  Is  dalmed  that  tbe  oonrt  erred  In  In- 
BtractlDg  the  jnxy  that  the  mate  was  a  vice 
principal,  and  not  a  fellow  servant  with  the 
respondent,  and  that  this  Instmctlpn  wm  an 
Invasion  of  the  province  ot  the  jnry.  It  Is 
alleged  In  the  complahit  and  admitted  by  the 
answer  **tbat  such  officer  was  anthorked  by 
said  defendant  to -hire  and  discharge  the  deck 
hands  on  said  boa^  wldi  authority  to  snper- 
Intend  and  direct  said  deck  hands  bt  and 
about  the  work  for  which  they  were  em- 
ployed." The  rridence  as  to  the  authority 
of  the  mate  was  not  disputed.  It  was  there- 
fdre  conceded  that  the  mate  had  general  su- 
pervlBlon  over  the  deCk  bands,  with  power  to 
employ  and  discharge  them,  and  to  direct 
Qulr  movements.  This,  thereftn:^  became  a 
Question  of  law  tor  the  court,  and  not  of  fact 
for  Oie  Jury.  The  Instructioai  was  proper. 

Several  other  orocs  are  argued  by  appel- 
Unt,  arising  ont  of  InstructitmB  of  the  court 
to  the  jury;  but  these  enrors  are  based  on 
principles  slre^ly  consldwed  herein,  and  tt  is 
not  necessary  to  further  discuss  them.  The 
Instructions,  as  a  whote^  fairly  state  the  law 
■Involved  In  this  case^  and  are  based  i^on 
the  evidence. 

We  And  no  em»  In  the  record.  The  case 
wHl  be  affirmed. 

REAVIS,  0.  and  DUNBAR.  HADLBT, 
FULLBRTON,  ANDERS*  and  WHITB.  JJ.. 
concur. 


.<M  Wuh.  D88) 

DEIDBINO  T.  HOUX)MB.> 

(Bopreme  Goart  of  WashiDgtODU   Dee.  13, 
1001.) 

FRAtTDULftNT  CONVEY  ANCBS—LIM ITATI0N8- 
NOTICB  TO  ATTORNBT-flOOD  FAITH  OP  AT^^ 
TORNBT— COMMUNITY  PROPERTY— CON  VBY- 
ANCE  —  WHO  UAY  ATTACK  —  SOLVENCY  07 
HUSBAND. 

L  An  attorney  employed  to  collect  a  debt  ob- 
talDed  knowledse  of  treiiafen  of  real  and 
personal  property  by  the  debtor  to  hU  wife, 
aod  believed  that  ther  were  Intended  to  de- 
fraod  creditors.  The  conveyance  of  the  real 
estate  was  duly  recorded,  and  the  attorney 
thereafter  obtained  jadgmeot  agaiuat  the  debt- 
or, but  failed  to  bring  suit  to  set  aside  the 
transfer  as  beiny  in  fraud  of  creditors  for 
more  than  three  years  thereafter,  thoatch  Icnow- 
ing  that  the  debtor  was  insolvent.  The  cred- 
its did  Dot  have  linowledge  of  the  frandulent 
conveyance  till  within  three  years  Drior  to  the 
commencement  of  the  snit  Setd,  that  the  case 
was  not  within  the  exception,  bnt  was  barred 
by  2  Raliinger's  Ann.  Codes  &  St.  |  4800.  re- 
quirinK  an  action  for  relief  on  the  ground  of 
frand  to  be  brought  within  ttiree  yeeni,  bnt 
providing  that  the  action  shall  not  be  deemed 
to  have  accrued  until  the  frand  Is  discovered. 

2.  The  fact  that  the  attorney  failed  to  com- 
mence BBcb  'suit  by  reason  of  bis  friendship  to 
the  fr,amlulent  grnntee  does  not  prevent  his 
fcnowledffe  from  beiotc  imputed  to  bis  client,  in 
the  abtience  of  a  fraudulent  arrangement  be- 
'Ci%'een  the  attorney  and  grantee. 
■.  8.  Material  ioforniatioa  acquired  1^  an  at- 
torney before  his  employment  is  notice  to  hii 
client,  if  the  Information  la  so  predae  and 

'  ftpff  cvlnloa  ea  moUon  to  retax  «mi%  aes  «  Pm. 


definite  that  It  mnst  be  present  tn  tibe  attof> 
ney's  mind  and  memory  in  transactlDg  tlie 
business  of  the  clirat. 

4.  Where  a  suit  to  set  aside  a  transfer  of  cot^ 
poration  Btocli  as  In  fraud  of  creditors  Is  ba^ 
red  by  limitations,  property  purchased  with 
dividends  on  such  stock  cannot  be  charged 
with  the  original  fraud. 

6.  Oommnni^  proputy,  thoogh  in  the  pos- 
aessioD  and  held  in  the  name  of  the  husband* 
is  not  subject  to  his  separate  debts. 

6.  The  transfer  of  community  property  from 
a  husband  to  his  wife  is  not  eveu  evidence  oC 
fraud  OS  to  tbe  s^arate  creditors  of  the  hn» 
band,  as  no  one  bnt  the  community  creditors 
can  question  the  good  faith  of  eucb  transfer. 

T.  A  gift  by  a  husband  to  Ids  wife  cannot  be 
attacked  by  his  creditors,  when  lie  retain 
property  snflldent  to  pay  bis  debts,  thou^  he 
afterwards  becomes  Insolvent. 

Appeal  from  superior  court,  Padflc  eooa- 

ty;  H.  S.  BUiott,  Judge. 

Suit  by  WiUlam  Deerlng  against  Ida  Hot- 
comb  and  onothw  to  set  aside  fraudulent 
conveyances.  From  a  Judgment  In  favor  of 
the  defendant  Holcomb,  the  plaintiff  appeala. 
Affirmed. 

B.  W.  B.  Hewen,  for  appellant  Welsh  A 
Thorp,  for  respondent; 

WHITB,  J. .  In  1887.  In  Minnesota,  the  ap- 
pellant recovered  a  Judgment  against  George 
TT.  Holcomb  and  bis  father,  S.  Holcomb,  for 
9445.66.  On  this  judgment,  on  the  Ititb  of 
NovemDer,  1808.  in  the  snpertw  oonrt  oi 
Washlngttm,  toe  the  county  ot  Padflc.  Judg- 
ment was  recovered  against  said  George  U. 
Holcomb  tor  1766.08.  on  wl^ch  thwe  was  due 
and  unpaid  at  the  time  this  action  wan 
brought  the  sum  ot  $1,142.  Execution  was 
not  Issued  cm  this  Judgment  nntU  Angost  8, 
1898,  and  It  was  returned  nnsatisfled  Sep- 
tember 13,  1898.  This  ]udgm«it  has  been 
renewed.  Ida  Holcomb  was  the  wife,  of 
George  U.  Bolcomb  at  the  time  said  Judg<- 
ment  was  recovered  against  him  In  Minne- 
sota, and  lived  there  with  him  until  April, 
1886,  when  he  abandoned  her  and  their  In- 
fant child  and  came  to  this  state.  In  1889 
be  wrote  to  the  respondent,  Ida  Holcomb, 
that,  if  she  would  come  and  live  with  him, 
he  would  never  abandon  her  again,  but 
would  provide  for,  and  make  suitable  provU 
Blon  for.  her  and  her  child.  Under  this 
promise  she  rejoined  her  husband  In  thin 
Btate  in  18S9.  In  1888,  1800,  and  1801. 
George  U.  Holcomb  and  respondent  lived  at 
South  Bend,  Wash.;  and  George  U.  vras  the 
general  manager  and  a  director  of  the  South  * 
Bend  Land  Company,  a  corporation  laigdy 
engaged  In  dealing  In  real  estate  and  town 
iota.  He  was  very  Influratlal  in  tbe  man- 
agement of  the  company,  and  was  one  of  Its 
promoters.  In  1800  the  value  of  the  hold- 
ings of  this  company  was  $50,000,  and  on 
April  26tb  of  tliat  year  George  U.  Holcomb 
owned  609  out  of  2,400  shares  of  the  capital 
stock  of  tbe  company.  On  that  day  he  sor- 
rendered  to  the  company  the  said  6U9  sbare«| 
and  there  were  reissued  by  the  company  Iq 
Ilea  therwf  SOD  sbarsa  lo  ravonden^  and 
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300  to  said  George  TJ.  From  that  time  said 
respondent  held  and  claimed  to  own  said 
309  shares,  with  the  exception  at  1  share 
which  she  transferred  to  Mr.  Stratton,  ■who 
acted  as  her  attM-ney  from  1895  or  1806  in 
the  affairs  of  the  compasy.  Oil  July  5, 
1893,  George  U.  sold  and  transferred  his  300 
shares,  except  1  share,  to  the  First  National 
Bank  of  South  Bend.  From  March  2,  1891, 
to  October  4,  1893,  dividends  on  the  capital 
etock  of  said  company  amounting  to  $201,- 
300  were  paid.  The  first  three  dividends 
amounted  to  $120,000,  and  the  share  of  the 
respondent  in  this,  as  shown  by  the  books 
of  the  company,  was  paid  to  her;  and  her 
share  of  tbe  balance,  as  shown  by  the  books 
of  the  company,  was  paid  to  George  U.,  who 
was  also  paid  the  dividends  on  his  own 
stock.  In  1891,  1892,  and  1803,  George  U. 
had  on  deposit  In  his  own  name  In  the  banks 
of  South  Bend  large  sums  of  money,  and  un* 
tll  the  latto-  part  of  1893  he  was  solvent,— 
had  more  than  sufficient  money  to  pay  Ills 
debts.  In  April,  1890,  certain  lots  were  con- 
veyed to  respondent  by  the  South  Bend  Land 
CoDipany  for  the  consideration  of  $1,500,  as 
expressed  in  the  deed;  and  the  deed  for 
these  lots  was  recorded  In  the  auditor's  of- 
fice of  Pacific  county  April  21,  1800.  In 
1890,  while  respondent  and  her  husband 
were  living  together,  there  was  constructed 
on  this  property  a  residence  costing  $6,000, 
In  which  George  U.  and  the'  respondent  re- 
sided mitil  George  V.  left  the  state,  in  19^1. 
Various  other  lots  In  South  Bend  were  con- 
veyed to  the  respondent  by  the  South  Bend 
Land  Company.  The  deeds  for  the  same 
were  recorded  In  the  auditor's  ofllce  of  Pa- 
cific county  Immediately  after  the  convey- 
ances were  made,— generally  at  the  request 
of  the  South  Bend  Land  Company.  Three 
of  these  deeds  were  recorded  April  14,  1800, 
one  August  8,  1891,  one  November  12.  1891, 
find  one  September  4,  1890.  Lots  In  South 
Bend  by  another  grantor  were  conveyed  to 
respondent.  The  deed  for  the  same  was  re- 
corded In  the  auditor's  office  of  Pacific  coun- 
ty on  February  13,  1890.  The  residence  of 
Geoi^e  n.  Holcomb  and  wife  was  well  and 
expensively  furnished,  the  furniture  being 
bought  In  1890.  In  1890  35  shares,  of  the 
par  value  of  $100  each,  of  the  capital  stock 
or  the  First  National  Bank  of  South  Bend, 
were  issued  to  the  respondent;  and  the  same 
were  In  May,  1804,  transferred  to  George  U. 
Bolcomb,  who  afterwards  sold  the  same. 
In  May,  1894,  George  U.  Htdcomb  and  re- 
spondent were  divorced.  The  transfer  of 
tbe  bank  stock  was  made  while  the  dlvu'ce 
proceedlngB  were  pending,  the  said  George 
TJ.  then  agreeing  that  all  of  the  property 
mentioned  in  the  complaint  was  the  separate 
property  of  the  respondent.  Tbe  appellant 
was  Ignorant  of  the  whereabouts  of  George 
V.  Holcomb  after  be  left  Minnesota  until 
October,  1891.  Wlien,  In  October,  1801,  he 
fonnd  out  that  George  U.  Holcomb  was  at 
SoDth  Bend,  he  at  once  commenced  eftorts 


to  realize  on  the  Minnesota  Judgment,  and 
made  arrangements  with  M.  D.  Egbert,  an 
attorney  at  South  Bend,'  to  look  after  his  In- 
terests; and  since  1^1  M.  D.  Egbert  and 
Hewen  &  Stratton,  attorneys  at  South  Bend, 
under  the  employment  of  appellant,  have 
been  looking  after  the  Interest  of  the  appel- 
lant in  his  claim  against  George  U.  Hoi-  ' 
comb.  The  attorneys  named  were  the  attor- 
neys who  recovered  the  judgment  in  1803  In 
the  superior  court  of  Pacific  county.  The 
present  action  was  commenced  October  18, 
1898,  by  H.  W.  B.  Hewen,  Esq.,  of  iJewen 
&  Stratton,  as  attorney  for  the  appellant. 
The  appellant  alleged  In  his  complaint  that 
respondent  claims  all  of  the  above-mention- 
ed property  as  her  separate  property,  and 
not  as  community  property.  This  the  re- 
spondwit  admits  In  her  answer.  The  appel- 
lant further  avers  that,  after  the  contraction 
of  the  debt  on  which  the  aforesaid  judgments 
were  recovered,  George  U.  Holcomb  and  the 
respondent  fraudulently  confederated  and 
conspired  together  for  the  purpose  of  hind»- 
lug,  delaying,  and  defrauding  tbe  appellant 
In  the  collection  of  his  said  debt,  and  tor 
the  ptirpose  of  defeating  and  preventing  its 
collection,  by  tbe  transfer,  without  any  con- 
sideration, of  said  property  to  said  respond- 
ent, and  that  all  of  the  aforesaid  property, 
in  pursuance  ol  said  conspiracy,  was  put  in 
the  name  of  the  respondait  hut  that  at  all 
times  GecHTge  U.  Holcomb  was,  and  still  is, 
the  true  and  beneficial  owner  of  said  prop- 
erty. Appellant  further  alleges  in  his  com- 
plaint that  he  was  Ignorant  of  the  fraudu- 
lent agreement  and  the  frauds  alleged  in 
making  said  conveyances  until  about  July, 
1897,  and  he  has  used  and  needed  the  time 
since  July,  1897,  in  fully  investigating  the 
same.  It  Is  further  alleged  that  he  was  Ig- 
norant of  the  whereabouts  of  said  George 
TI.  Holcomb  from  1887  until  1891,  although 
he  made  diligent  efforts  to  discover  the  same. 
The  appellant  prays  that  the  aforemention- 
ed shares  of  stock  in  the  South  Bend  Land 
Company,  the  real  estate  conveyed  to  the  re- 
spondent, and  the  furniture  and  house,  be 
chained  with  the  payment  of  his  judgment. 
The  answer  denies  the  frauds  alleged,  and 
alleges  that  the  property  mentioned  In  the 
complaint  was  and  Is  the  separate  property 
of  the  said  respondent.  Respondent  claims 
to  hare  paid  her  husband  In  1890  $1,000  for 
the  399  shares  of  stock  In  the  South  Bend 
Land  Company,  and  for  the  five  lots  where 
the  residence  was  erected;  and  she  further 
claims  that  the  other  property  was  property 
purchased  with  tbe  dividends  from  the  stock 
of  the  South  Bend  Land  Company  owned  by 
her,  and— a  small  portion  of  It— out  of  the 
allowance  made  for  family  support  She 
claims  to  have  earned  part  of  the  mtrtiey 
with  which  she  bought  tbe  stock  as  a  school 
teacher  In  Minnesota  when  she  was  aban- 
doned by  her  husband',  and  to  have  received 
a  part  of  It  as  a  gift  from  her  mother  and 
broths.   She  further  pleads  that  the  debt 
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upon  which  the  Judgment  was  recovered  was 
the  separate  debt  of  George  U.  Holcomb,  and 
not  a  community  debt.  She  also  alleged  that 
In  1894  she  was  divorced  from  (Jeorge  U.  Hoi- 
comb,  and  that  pending  said  divorce  It  was 
agreed  between  her  and  George  U.  that  the 
property  in  controversy  was  her  separate 
property.  She  further  pleads  "that  the 
cause  of  action  set  forth  in  appellant's  com- 
plaint did  not  accrue  within  three  years  be- 
fore the  commencement  of  the  action,  and 
that  Jor  more  than  three  years  prior  to  the 
commencement  of  the  action  appellant  per- 
sonally, and  also  by  and  through  his  agents 
and  attorneys,  knew  all  of  the  things  which 
he  alleged  In  his  complaint  were  the  facts 
which  constituted  the  fraud  and  fraudulent 
agreement  on  tiie  part  of  the  respondent,  Ida 
Holcomb,  and  George  U.  Holcomb,  and  each 
of  them,  and  others,  and  said  cause  of  ac- 
tion Is  barred  by  the  statute  of  limitations." 
The  appellant  denied  the  allegations  of  the 
answer  relative  to  the  statute  of  limitations, 
and  In  other  particulars.  Tbe  court  found 
on  all  the  Issues  in  favor  of  the  respondrait, 
and  dismissed  the  action. 

We  will  first  consider  the  evidence  In  sup- 
port of  the  statute  of  limitations,  and  the 
rule  of  law  applicable  to  the  same.  The  stat- 
ute of  limitations,  which  the  appellant  seeks 
to  avoid  by  the  averment  In  his  complaint 
that  he  was  ignorant  until  1897  of  the  fraud- 
ulent agreement  therein  alleged  betweai  re- 
spondent and  George  U.  Holcomb,  and  which 
is  relied  upon  by  the  respondent,  is  as  fol- 
lows: "Within  three  years:  *  '  •  (4) 
An  act  for  r^ief  upon  the  ground  of  fraud, 
the  cause  of  actJon  in  such  case  not  to  be 
deemed  to  have  accrued  until  the  discovery 
by  the  aggrieved  party  of  the  facts  consti- 
tuting the  fraud."  2  Ballhiger's  Ann.  Codes 
&  St  9  4800.  The  statute  of  limitations  is 
not  an  unconscionable  defense.  Morgan  v. 
Morgan,  10  Wash.  99,  38  Pac  1054.  "Stat- 
utes of  limitation  are  vital  to  the  welfare 
of  society,  and  are  favored  in  the  law.  They 
are  found  and  approved  in  all  systems  of  en- 
lightened jurisprudence.  They  promote  re- 
pose, by  giving  security  and  stability  to  hu- 
man affairs.  An  Important  public  policy  lies 
at  their  foundation.  They  stimulate  to  ac- 
tivity and  punish  negligence.  While  time  is 
constantly  destroying  the  evidence  of  rights, 
they  supply  Its  place  by  a  presumption  which 
renders  proof  unnecessary.  Mere  delay,  ex- 
tending to  the  limit  prescribed,  Is  Itself  a 
conclusive  bar.  The  bane  and  antidote  go  to- 
gether." Wood  V.  Carpenter,  101  U.  S.  135, 
25  L.  Ed.  807.  According  to  the  testimony  of 
Mr.  McMath,  who  represented  the  appellant 
In  the  Bast,  when  it  was  discovered  that 
George  IT.  Holcomb  was  living  at  South  Bend 
efforts  were  at  once  commenced  to  realize 
on  the  Minnesota  Judgment,  and  arrange- 
ments were  made  with  M.  D.  Egbert,  an  at- 
torney at  South  Bend,  to  look  after  this 
claim.  This  was  In  October,  1891;  and  since 
that  time  M.  D.  Egbert  and  Uewen  &  Strat- 


ton  have  been  looking  after  such  claim.  M. 
D.  Egbert,  called  as  a  witness  by  the  appe- 
lant, testified:  That  he  has  resided  In  South 
Bend  since  the  25th  day  of  April,  1890,  and 
that  he  was  acquainted  with  George  TJ.  Hc*- 
comb  in  1800.  That  to  1890  he  visited  with 
said  George  U.  Holcomb  while  the  house 
built  on  the  lots  deeded  to  the  wife  by  the 
South  Bend  Land  Company  fw  |1,500  was  In 
course  of  construction,  and  that  George  V. 
Holcomb  and  another  were  talking  about  al- 
tering the  house.  That  at  that  time.  In 
speaking  of  the  ownership  of  the  property, 
George  U.  aald  the  property  was  to  be  his 
wife's;  that  he  wanted  to  sultaWy  reward 
her;  that  she  had  followed  him  around  from 
post  to  pillar  and  he  wanted  to  give  her  the 
home  and  fix  her  the  best  he  could;  that  she 
bad  no  adequate  reward  for  staying  back  In 
Minnesota.  He  testified  he  could  not  tell 
from  whom  he  learned  that  the  property  was 
transferred  to  the  wife;  that  he  always  knew 
It  was  In  her  name;  that  he  knew  It  was 
In  ber  name  from  about  the  time  of  that 
visit;  that  he  knew  pretty  near  what  was 
going  on  in  the  land  company.  Called  as  a 
witness  by  the  respondent,  he  further  testi- 
fied that  he  thought  he  received  the  af^l- 
lant's  judgment  for  collection  In  the  summer 
of  1893,  and  that  he  obtained  Hewen  &  Strat- 
ton  to  assist  him  In  the  prosecution  of  the 
matter;  that  shortly  after  the  judgment  was 
rendered  (a  few  days)  his  attention  was  call- 
ed to  the  fact  of  the  transfer  of  the  399 
shares  of  the  capital  stock  of  the  South  Bend 
land  Company  to  the  respondent,  and  he 
felt  convinced  that  It  waa  a  fraudulent  trans- 
fer,—not  that  the  respondent  knew  it, — and 
was  to  cover  up  George  U.  Holcomb's  prop- 
erty; that  he  had  been  Informed  at  that 
time  that  the  books  of  the  South  Beud  Land 
Company  showed  how  the  transfer  was.  He 
was  asked  the  questions:  "Why  did  you  not 
proceed  to  collect  the  judgment  then?  Why 
did  you  not  proceed  with  this  action  to  set 
aside  the  conveyance?"  And  he  answered: 
"For  two  or  three  reasons;  one  of  them  a 
sentimental  one,  perhaps.  I  felt  that,  even 
though  the  judgment  could  be  collected  and 
the  conveyance  set  aside,  that  between  a 
great  corporation,  worth  millions  of  dollars, 
and  a  poor  widow  with  a  child,  I  would  cling 
to  the  side  of  merqy  and  charity,  and  said 
nothing  about  It.  I  may  have  bad  my  ecm- 
ples  about  the  ability  to  collect  it  even  then. 
The  claim  was  In  the  hands  of  Hewen  & 
Stratton,  and,  if  they  desired  to  go  ahead 
with  It,  they  could  do  it"  He  further  tes- 
tified that  he  was  a  good  friend  of  the  re- 
spondent; that  he  was  willing  the  claim 
should  be  collected  from  George  U.  and  bis 
father;  that  this  was  the  reason  he  did  not 
take  action  In  the  matter;  that  his  conscience 
excused  him,  whether  the  ethics  of  the  pro- 
fession would  or  not  Mr.  Hewen,  of  Hewen 
&  Stratton,  also  testified  that  they  searched 
the  county  records  after  the  recovery  of  the 
judgment  In  18^  without  being  able  to  find 
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any  property  in  the  name  of  Geoi^e  U.  Hol- 
cwnb;  that  he  (Hewen)  watched  the  divorce 
proceedinga  between  respondent  and  George 
U  Holcomb  (May,  1894).  with  the  hopes  of 
discovering  property  of  George  U.  Holcomb. 
The  deeds  to  the  respondent  for  the  real  es- 
tate ajDght  to  be  charged  with  the  paymeot 
of  tbe  Jodgment  (with  the  exception  of  a  deed 
recorded  September  4, 1806,  of  which  we  will 
speak  later  on)  were  all  of  record  In  the  an- 
dJtor'B  office  at  the  time  the  judgment  was 
recovered  in  1893,  and  at  the  time  Mr.  Hewen 
examined  these  same  records  to  find  property 
of  George  U.  Holcomb.  While  It  is  true  that 
Mr.  Egbert  testified  that  he  thinks  he  was 
first  eoQiloyed  to  look  after  this  claim  In  the 
aommer  of  t8Q&,  Mr.  McMath,  who  had  all 
Ihe  correspondence  about  tbe  claim,  and  who 
bad  carefully  examined  the  same,  teetldes 
that  be  was  employed  as  earl;  as  October, 
1881.  As  to  the  real  estate  upon  which  the 
dwelUng  house  was  erected,  Mr.  Egbert  tes- 
tifies tbat  he  knew  from  1890  it  was  In  tbe 
wife's  name,  and  that  he  always  knew  it 
iras  in  her  name;  he  knew  at  the  same  time 
tliat  it  was  being  fitted  up  as  a  home  espe- 
dally  for  Uie  wife  and  child,  and  also  knew 
as  early  as  1S03  of  the  transfer  of  the  399 
shares  of  capital  stock  of  the  South  Bend 
Land  Company  to  tbe  wife,  and  knew  pretty 
Bear  what  waa  going  on  In  the  land  com- 
pany. 

It  la  a  general  rule  ttiat  notice  to  the  at- 
torney l8  notice  to  hts  client;  that  this  rule 
applies  to  all  notices  arising  in  tbe  progress 
of  a  case,  or  as  to  other  matters  In  which 
the  relation  of  attorney  aAd  client  exists  at 
the  time  of  the  notice,  and  it  applies  not  only 
to  knowledge  acquired  by  the  attorney  in  the 
particular  transaction,  but  to  knowledge  ac- 
qalred  by  him  in  a  prior  transaction  In  which 
be  acQQlred  material  Information,  If  the  fn- 
fornutlon  was  so  precise  and  definite  that  It 
Is  or  mnst  be  present  to  bis  mind  and  mem- 
ory tn  the  last  transaction.  The  Distilled 
Spirits,  U  Wall.  356,  20  L.  Ed.  167;  Pom. 
Kq.  Jur.  8  672;  Wlttenbrock  v.  Parker,  102 
CaL  93,  36  Pac.  374,  24  L.  R.  A.  107,  41  Am. 
8t  Rep.  172.  The  attorneys  of  the  appellant 
and  the  api>^lant  himself  had  constrictive 
notice  that  a  large  amount  of  real  estate  was 
conveyed  to  tbe  wife,  as  early  as  1890  and 
1801,  by  the  South  Bend  Land  Company. 
Tbe  attraTiey  who  brought  this  action  before 
18M  examined  the  records  In  the  auditor's 
office  of  Pacific  county  for  property  In  the 
name  of  George  TJ.  Holcomb,  and,  under  our 
system  of  Indexing,  necessarily  must  have 
obtained  on  such  examination  actual  knowl- 
edge of  the  conveyance  to  respondent  by  the 
land  company.  The  attorneys  knew  In  1894 
that  George  U.  Holcomb  was  Insolvent;  knew 
that  tbe  respondent  was  the  wife  of  George 
U,  Holcomb;  knew  that  the  real  estate  was 
conveyed  to  the  wife;  knew,  or  could  have 
easily  ascertained,  that  George  U.  Holcomb 
yran  the  manager  of  the  South  Bend  Land 
t^pany;  luew,  or  could  have  easily  ascer- 


tained, tbat  the  wife  was  of  limited  means 
before  she  came  to  Washington.  The  real 
estate  in  her  name,  under  tbe  circimastances, 
— her  husband  being  Insolvent,  as  claimed,— 
was  certainly  suflicient  notice  to  put  them  on 
inquiry;  and,  had  they  Inquired,  they  wouid 
have  obtained  the  same  information  In  1893 
and  1S&4  as  to  the  consideration  and  circum- 
stances of  the  transfers  as  they  did  in  1898, 
on  the  trial  of  this  action.  Our  statute,  in 
effect,  says  that  the  cause  of  action  is  deem- 
ed to  have  accrued  when  the  fraud  Is  dis- 
covered. What  Is  discovery?  We  answer, 
notice  of  the  fraud.  What  la  notice?  This 
we  can  beat  answer  in  the  language  adopted 
by  the  supreme  court  of  the  United  States: 
"  'Whatever  Is  notice  ehougb  to  en!lte  atten- 
tion, and  put  the  party  on  his  guard,  and 
call  for  Inquiry,  Is  notice  of  everything  to 
which  such  inquiry  might  have  led.  When  a 
person  has  euffiiclent  information  to  lead  blm 
to  a  (act,  he  shall  be  deemed  conversant  of 
it'  'The  presumption  Is  tbat  if  the  party  af- 
fected by  any  fraudulent  transaction  or  man- 
agement might,  with  ordinary  care  and  atten- 
tion, have  seasonably  detected  It,  he  aeason- 
ably  had  actual  knowledge  of  it' "  Wood  v. 
Carpenter,  101  U.  S.  las,  25  L.  Ed.  807; 
Martin  v.  Smith.  1  Dill.  86,  Fed.  Cas.  No. 
»,164;  Carr  v.  Hilton,  1  Curt  300,  Fed.  Cas. 
No.  2,437;  Morgan  V.  Morgan,  supra;  Wlek- 
taam  v.  Bprague,  18  Wash.  466,  51 -Pac.  1055; 
Hecht  V.  Slaney,  72  Cal.  363,  14  Pac.  88; 
W'rlght  V.  Davis,  28  Neb.  479,  44  N.  W.  4»0» 
26  Am.  St  Rep.  347;  Hawley  v.  Page,  77 
Iowa,  238,  42  N.  W.  193,  14  Am.  St  Rep. 
275,  A  party  defrauded  must  be  diligent  in 
making  inquiry.  The  means  of  knowledge 
are  equivalent  to  knowledge.  A  clew  to  th& 
fact,  which,  if  followed  up  diligently,  would 
lead  to  a  discovery,  is,  in  law,  equivalent  tO' 
discovery,— equivalent  to  knowledge.  Norria. 
V.  Haggln  (C.  C.)  28  Fed.  275.  Mr.  Egbert, 
one  of  the  attorneys  when  the  Judgment  was. 
recovered  In  1893,  had  actual  knowledge  of 
the  probable  value  of  tbe  home  and  Its  ap- 
purtenances; that  the  husband  had  given  it 
to  the  wife,  had  furnished  it  for  ber,  and  had 
given  to  her  390  shares  of  the  capital  Bto<^ 
at  the  South  Bend  Land  Company.  The 
knowledge  of  these  traneactions  bad  by  Mr. 
Egbert,  If  investigated,  would  have  led  to  the 
discovery  of  the  fraud,  if  any,  set  up  in  the- 
comi^lnt,  as  early  as  1893.  This  was  not 
only  constmctlve  notice  to  the  appellant,  but 
was  constructive  notice  to  Hewen  &  Strat- 
ton,  Egbert's  associates  in  the  business  of 
looking  after  the  claim.  Wlttenbrock  v.  Par- 
ker, 102  Cal.  93.  36  Pac.  374,  24  L.  R.  A.  197, 
41  Am.  St  Rep.  172.  The  deed  to  respraident 
in  1896  by  the  South  Bend  Land  Company 
for  two  lots  In  South  Bend  was  long  after  the- 
reepoudent  was  divorced  from  George  U.  Hol- 
comb. The  South  Bend  Land  Company  was 
indebted  to  tbe  respondent  on  account  of  divi- 
dends on  her  capital  stock,  and  this  deed  was- 
delivered  to  her  In  part  payment  of  these-  f 
dividends.  If  the  transfer  of  the  stock  la  reiK 
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dered  valid  by  the  lapse  ot  time,  property  pur- 
chased with  tbe  dividends  cannot  be  charged 
with  the  original  fraud.  But  the  appellant 
claims  that  the  knowledge  of  Egbert  should 
not  be  Imputed  to  the  appellant  and  his  asso- 
ciates, Hewen  &  Strattxtn,  because  out  of 
personal  friendship  for  respondent  Mr.  Eg- 
bert did  not  see  fit  to  Institute  this  action  in 
1883.  The  only  Instance  wherein  notice  to 
the  attorney  does  not  constitute  notice  to  the 
client  is  where  the  attorney,  In  collusion  with 
the  adverse  party,  suitresses  the  informa- 
tion that  be  maf  have.  The  respondent  did 
not  know  that  Egbert  bad  suppressed  each 
Information.  She  nev«  advised  with  him 
relative  to  the  suppression  of  such  informa- 
tlrai.  There  Is  not  a  scintilla  of  evidence  of- 
fered to  show  that  there  was  any  collusion 
between  the  respondent  and  Egbert  The 
fact  that  Egbert  did  not  inform  his  dient  of 
the  knowledge  he  had  cannot  mliltate  against 
respondent,  Ida  Holcomb,  as  she  was  In  no 
way  to  blame  for  the  failure  to  give  such  in- 
fwmation.  If  the  attorney  did  not  proceed 
with  his  action  when  he  obtained  the  knowl- 
edge, that  Is  a  matter  between  the  attorney 
and  appellant,  undor  the  circumstances  dis- 
closed In  this  case,  with  which  the  respond- 
ent bad  nothing  to  do,  and  which  In  no  way 
binds  her.  We  think  that  the  evidence  over- 
whelmingly sustains  the  defense  of  the  stat- 
ute of  limitations. 

The  evidence  clearly  shows  that  the  debt 
due  from  George  U.  Holcomb  to  the  appel- 
lant was  the  separate  debt  of  Qeorge  TT.  Hol- 
comb, and  was  not  a  community  indebted- 
ness, in  any  sense  of  the  term.  That  being 
the  case,  real  estate  acquired  In  this  state  by 
Geoi^e  U.  Holcomb  and  wife  in  the  manner 
the  real  estate  in  controversy  is  shown  to 
have  been  acquired  was  community  real  es- 
tate, and  was  not  subject  to  execution  tor  the 
payment  of  ithe  separate  debts  of  the  hus- 
band. It  is  immaterial  whether  such  real 
estate,  stands  in  the  name  of  the  husband 
or  wife.  The  conveyance  of  such  real  estate 
to  the  wife  is  not  even  evidence  of  fraud. 
The  husband  could  give  his  interest  in  such 
real  estate  to  the  wife,  and  no  one  could 
question  the  good  faith  of  such  a  transaction 
but  the  creditors  of  the  community.  The  ap- 
pellant is  not  such  a  creditor,  and  a  transfer 
of  such  property  is  a  matter  of  no  concern  to 
him.  Bump,  Fraud.  Conv.  (4th  Ed.)  f  220. 
George  U.  Holcomb  testifies  that  In  drawing 
the  last  three  dividends  on  his  wife's  share  of 
stock  he  was  acting  as  her  agent  There  is 
no  evidence  to  contradict  this.  There  is  no 
evidence  in  this  case  in  any  way  tending  to 
sui^)ort  the  allegation  of  the  complaint  tiiat 
the  respondent  holds  any  of  the  property  in 
controversy  In  trust  for  the  benefit  of  George 
U.  Holcomb,  The  most  favorable  conatnic- 
tton.  in  favor  of  the  appellant  that  can  be 
put  upon  the  testimony,  Is  that  George  U. 
Holcomb  made  a  gift  of  the  899  shares  of 
stock,  and  the  furniture  In  the  house,  and  the 
dwelling  houH«,  and  bis  interest  la  the  real 


estate,  to  the  respondent  This  gift  was 
made  in  1800.  George  U.  Holcomb  was  sol- 
vent at  the  time,  and  the  gift  in  no  manner 
crippled  him  financially.  The  evidence  fully 
shows  that  until  1803  be  had  a  large  bank 
account— sometimes  as  high  as  flS.OOO  on 
deposit— and  that  the  stock  retahied  by  him 
in  the  land  company  was  worth  over  $100,- 
000,  and  paid  large  dividends.  It  is  the  sa- 
cred duty  of  a  husband  and  father  to  provide 
for  his  wife  and  children.  Qeorge  U.  Hol- 
comb's  wife  had  rejoined  him  in  this  state 
after  he  had  abandoned  her  and  his  child. 
She  came  to  him  because  be  said  he  would 
make  suitable  provision  tor  herand  her  child. 
When  the  stock  In  the  land  company  was  e\T- 
en  to  the  wife.  It  was  not  of  much  value,  but 
afterwards  rose  to  be  worth  three  or  four 
hundred  d(41ars  per  share.  We  understand 
the  rule  of  law  to  be  that  If  the  d^tor,  after 
making  a  gift  has  ample  means  left  to  dis- 
cbarge all  of  his  pecuniary  obllgattonB,  the 
gift  cannot  be  said  to  be  a  fraudulent  dis- 
position of  bis  property,  and  It  will  be  ap- 
held.  Bump,  Frand.  Oodt  (4tli  Bd.)  f  263» 
and  cases  cited. 

The  Judgment  of  the  court  below  Is  there- 
fore affirmed,  with  costs  to  the  respondent 

BEAVIS.  G.  3.,  and  DUNBAB,  ANDBRS, 
MOUNT,  FULLBBTON,  and  UADLSnT,  JJ^ 
concur. 


<Z6  Wash. 

MORRISOX  T.  BLUB  STAR  NA7.  Ca  et  aL 

(Supreme  Ooart  of  Washington.    Dec.  10, 
1901.x 

CRDDITORS'  SUIT  —  PARTIES— CORPORATION  — 
DIVERSION  OP  A88BTS  BY  OFFICBRS. 

1.  A  creditors*  bill  need  not  state  that  it  is 
in  behalf  of  all  the  creditors,  thongb  It  dlvaln 
that  there  are  other  creditors  beeidej  plaintiff. 

2.  A  suit  agaimit  a  corporation,  making  cer- 
tain officers,  char^  with  fraudulently  divert- 
ing its  assets,  parties,  need  not  make  all  the  al- 
leged wrongdoers  parties. 

B.  D.  was  one  of  the  original  incorporators 
and  a  lari^  stockholder  in  a  nav1|:atiou  com- 
pany doing  business  between  the  Pacific  coast 
ports  and  Alaska.  Its  bnslnesB  was  directed 
by  R.,  but  not  proviog  profitable,  the  stock- 
holders elected  D.  president  and  he  was  prac- 
tically giren  full  cnarge  of  the  affairs  of  the 
company.  D.  appointed  F.  een»al  mauwcer 
of  the  company,  and  fixed  his  salary  at  $200 
a  month.  The  two  kept  a  public  office  of  the 
corporation  in  the  city  of  Seattle.  The  sei-re- 
tary  was  employed  at  |200  a  month,  and  a 
atenographM'  at  $50  a  month.  They  occupied 
the  office  of  the  company,  usins  its  stationeir 
and  employes.  They  contiuuea  to  make  con- 
tracts in  the  name  of  the  company,  and  en* 
ga^ed  in  bnsiness  for  the  company,  the  ex- 
penses and  salaries  ot  the  olQoers  being  char- 
ged up  to  the  company.  D.,  F.,  and  R.,  trough 
the  office  of  the  company,  purchased  supi^iea 
and  shipped  lumber  for  the  purpose  of  er«t- 
inf;  a  hotel  in  Alaska.  The  business  was  done 
and  the  shipments  were  made  in  the  name  ot 
the  company,  but  they  failed  to  disclose  the 
nature  and  extent  of  the  business,  so  that  the 
court  was  unable  to  determine  th«  amount  ot 
lumber  or  the  supplies  and  stores  thus  shipped, 
or  the  various  sums  received  therefrom,  though 
it  was  found  a  large  sum  was  inveftted  in  the 
vMiture,  and  a  large  amount  received  ttaece* 
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from.  Held,  in  an  action  by  a  creditor,  of  the 
corporation  against  D.  and  F.  for  frandulently 
diverting  the  assets  of  ihe  corporation,  to 
wbidi  tbey  made  defense  that  the  venture  was 
made  on  thdr  individual  accoaut,  that  the 
eonrt  properly  postponed  defendants  in  tbe  dis- 
tribntkHi  of  the  funds  to  the  dalme  of  otb«r 
creditorB  of  the  corporation. 

Appeal  from  snperlor  court.  King  connty; 
J.  P.  Uwaett  JiaOge. 

Acdon  by  A.  C.  Morrtstm  against  the  Bine 
Star  Narigatlon  Oompany  and  othera,  Mare- 
ton  Tebbetta,  recelT^,  Intervened.  From  a 
Jedgment  for  plalntUt  and  recelTw,  defend- 
ants Fitch  and  DuTal  appeal.  Affirmed. 

K.  B.  Albertson,  B.  O.  Strpdwicfc,  and  W. 
A,  Peters,  for  appellants.  Tattrarson  &  Ea»- 
ly,  for  respondent  Tebbetta.  McClrare  &  Me- 
Clore,  for  respondoit  Morrison. 

REAVIS,  G.  J.  Plaintiff,  Uorrison,  com- 
menced salt  to  recover  the  snm  fl,SOO  al- 
leged to  be  dne  him  for  wages  as  parser  on 
a  vessel  of  the  def  Midant  Blue  Star  Navlga^ 
tkm  ComiMny.  He  also  made  defendants  in 
tbe  action  appeHlants,  Duval  and  Fitch,  who 
-were,  respectively,  the  presldoit  and  general 
manlier  of  tbe  corporation  Bine  Star  Navf- 
gatlMi  Company.  The  complaint  alleged  the 
bicorporatlon  of  the  navigation  company  un- 
do' the  laws  of  New  Jersey;  fliat  Duval  and 
Fitch  were  Its  general  officers,  and  had  ex- 
dnsive  control  over  the  affairs  of  the  com- 
pany; tbat  te  June.  1889,  defmdants  Duval 
and  Fitch,  In  the  name  of  and  for  the  use 
and  profit  of  the  defmdant  navigation  ctHn- 
pany,  cturtered  the  schooner  Hera  for  a  voy- 
to  the  northwestern  coast  of  Alaska  and 
return,  and  purchased  a  cargo  consisting  of 
Itnnber,  merchandise,  and  otter  artldes,  and 
contracted  In  ttue  name  of  the  company  to 
pay  about  the  sum  <a  910,000  tberefw;  that 
tbe  voyage  was  saf^  made,  and  the  cargo 
dlBposed  of,  and  a  large  sum  was  realized  as 
pnrflts  tberetm;  that  th««after  defendants 
Dnval  and  Flteh  pretended  that  the  voyage 
Dt  the  schooner  Hera  and  the  purchase  of 
ber  cargo  was  an  Individual  and  lorlvate  ven- 
ture and  that  tbe  navigation  company  had 
BO  Interest  therein,  ot  In  tbe  proflts  derived 
tbwefrom;  that  the  navigation  company, 
through  Ita  general  officers,  connived  and  col- 
luded with  d^endants  Dnval  and  Fitch,  and 
that  each  and  all  of  them  well  knew  that  the 
porehase  of  snch  cargo  and  the  profits  tbwe-  < 
of  belonged  to  the  navigatlcm  company;  that 
tiie  only  property  othor  than  the  proceeds 
of  said  voyage  belonging  to  the  cmnpany 
vat  of  llttie,  If  any,  value;  that,  as  plaintiff 
ia  tetormeU,  the  navigation  company  Is  In- 
debted to  vailDUB  other  persons  as  ete&Uom 
In  a  Sim  exceeding  910,000,  and,  unless  a  re- 
coTery  be  had  of  the  amount  converted  by 
Duval  and  Fitch  of  tiie  funds  of  the  naviga- 
tion company  so  ap^x^rlated  by  them  from 
tbe  proceeds  of  tt^e  voyage  of  the  Hera, 
plaintiff  and  other  creditors  can  obtain  no 
ntisCactlon  of  their  demandi.  Ther6.  are  oth- 
er allcigatlons  setting  forth  specific  charges 


of  fraud  f^nst  the  general  officers  of  the 
nav^tlon  cmnpany;  that  such  offlc«%  knevr 
the  condition  of  the  affairs  ot  the  company 
by  virtue  at  their  control  of  Its  management, 
and  conducted  tbe  business  in  the  name. of 
the  oorpiwation,  but,  after  the  vi^ge  had 
proved  successful,  and  large  profits  were  de> 
rived  thoefrom,  tbat  a  fraudulent  plan  vras 
concaved  and  carried  out  to  claim  that  tho 
purchase  of  tlie  cargo  of  the  Hera  and  the 
voyage  to  Alaska  was  the  (Vlvate  enterprise 
of  Duval  and  Fitch.  After  the  commoice- 
ment  of  tbe  action  a  suit  vras  commenced  by 
defoidant  Fitch  against  ttte  corp(»atlon  up- 
on demands  alleged  to  be  due  him  In  the 
service  of  the  cnnpany,  and  allegations  of 
Insolvracy  of  the  company  were  made; 
whereupon  tbe  Intervene,  Tebbetta,  vras  ap* 
pointed  recelvOT,  and,  after  bis  appointment, 
filed  his  complaint  In  interventlwi  in  this 
caus^  substantially  setting  up  tbe  same 
facta  as  tliose  alleged  In  the  complain^  but 
denying  the  amount  of  the  i^IntUFs  claim 
against  the  company.  Intervener  prayed,  as 
In  the  complaint,  that  Duval  and  Fitch  be 
adjudged  to  have  misappropriated  and  con- 
cealed the  funds  arising  ftom  tbe  voyage  of 
tbe  Hera;  that  they  be  required  to  account 
toe  the  same;  and  tliat  he,  as  receiver,  re- 
cover the  entbre  amount  vrhleh  was  fbnnd  so 
In  their  possession  for  the  benefit  of  the  cred-  , 
Iters  of  the  navigation  company.  Demurrers 
vrere  Interposed  to  the  complaints  ot  each 
the  plaintiff  and  Intervener  on  the  ^und 
tbat  th^  did  not  state  facts  sufficient  to  cbn- 
stltuto  ft  cause  of  action,  and  gave  no  right 
of  Intervraitkm  to  the  receiver.  Tbe  demm> 
rers  were  ov^rnled,  and  the  first  occ^ljon 
by  appellants  Is  to  this  rtillng. 

1.  It  Is  maintained  by  eonnael  for  appel- 
lants that  plaintiff's  action  Is  not  a  credit- 
ors* bill  wherein  be  sues  for  the  benefit  of 
sll  of  tbe  creditors  of  the  corp<H«tlon.  It  Is 
true  tbe  complaint  does  not  state  that  it  is  In 
behalf  of  the  credltOTS,  and  that  It  mentions 
otber  credlton.  This  would  not  seem  to  l>e 
very  material.  In  6  Enc.  PI.  &  Prac.  p.  558, 
It  is  said:  *'As  has  been  wem  hereinbefore, 
In  cmllnaiy  suits  Into*  vivos  a  creditor  Is  per- 
mitted to  sue  In  his  own  bebaU  al(»e,  and 
In  such  <»Bea  the  bill  need  not  state  In  whose 
behalf  It  Is  filed,  or  contabi  any  Invltetlon 
to  other  credlters  to  jc^n."  In  the  case  of 
Dnnlap  v.  Rauch,  64  Pac,  807,  tills  court  bad 
a  similar  complaint  iJefore  It,  to  which  much 
the  same  objections  yjr&ee  made  as  are  now 
m^A  here.  In  that  case.  It  Is  true,  tbe 
complaint  did  not  disclose  otbor  creditors  or 
Inadequacy  of  assete  to  meet  an  claims 
i^Inst  the  corporation,  but  no  Importance 
was  attached  to  the  failure  to  mention  other 
creditors.  A  receiver  was  afterwards  ap- 
pointed at  tiie  suit  of  a  stockholder,  and  the 
plaintiff  then  requested  that  the  receiver  be 
substituted  for  herself.  The  court,  without 
any  formal  order  with  reference  to  the  mat^ 
ter,  proceeded  to  try  the  case,  and  entered 
decree  in  favor  of  tlie  receiver  for  the  bene- 
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flt  of  ih'e  creditors,  iDcludlng  plaintiff,  and 
against  d^endants.  No  error  Is  perceived  In 
tbe  ruling  of  the  court  upon  the  demurrers. 

2.  If  tbe  cbfurge  of  ftundnlent  converBlon 
■was  maintained  against  Duval  and  FJtch,  tiie 
president  and  general  nuinager  (rf  the  cor- 
pwatlw,  it  wonld.be  immaterial  that  Byan, 
who  was  alleged  to  have  engaged  In  the  mis- 
appropriation of  the,  funds,  and  who  rec^ved 
a  pn^Kutlon  thereof,  was  not  made  a  party 
to  the  action.  It  is  elementary  that  a  re- 
covery may  be  bad  against  one  or  all  of 
the  wTongdoers,  and  It  Is  equally  wtil  set- 
tled that  the  general  officers  of  a  co^ratloa 
who  direct  its  business'  cannot  lue  the  cor- 
porate name  and  pit^perty  tor  their  Individ- 
ual aiterprlses,  and  avoid  the  responslhlllty 
to  answer  personally  to  the  credltcvs  of  the 
corporation  or  others  Injured  by  their  mis- 
feasance. The  evldraice  beard  at  the  trial 
embraced  some  700  pagea  of  typewritten  mat- 
ter besides  exhibits.  The  Issues  Involved  are 
almost  exclusively  those  of  fact  There  Is 
much  conflict  In  the  testimony.  The  court 
made  very  complete  and  detailed  findings  of 
fact  In  view  of  the  substantial  conflict  In 
the  testimony,  we  are  not  Inclined  to  disturb 
the  flndings  of  fact  The  court  found,  In 
substance,  that  defendant  Duval  was  one  of 
the  original  Incwporators  and  a  lai^  stodc- 
bolder  in  the  Blue  Star  Navigation  Company; 
that  the  stoc^olders  resided  at  and  In  the 
vicinity  of  the  city  of  New  York:  that  the 
company,  wh^  organised,  elected  Its  o&ceta 
from  the  stockholders,  and  paid  large  salaries 
to  them,  so  that  a  large  propmrtlon  of  tbe 
amoimt  subscribed  by  the  stockbolders,  if 
not  all  such  amounts,  had  been  actually  re- 
paid to  them;  that  the  company  engaged  In 
tbe  transportation  business  between  Faclflc 
coast  ports,  and  also  had  trading  posts  on 
the  Yukon  river;  that  It  carried  on  its  busi- 
ness during  tbe  year  1898,  and  during  that 
year  the  company's  affairs  were  directed  by 
R  S.  Ryan;  that  tbe  business  for  1898  was 
not  profltable,  though  dTu*lng  that  season  busi- 
ness was  commenced  and  trade  connections 
and  transportation  business  established;  that 
at  the  close  of  business  In  the  year  1898 
the  stockholders  met  In  the  city  of  New 
York,  and  the  cmidltion  and  affairs  of  the  cor- 
poration were  considered;  that  the  stockhold- 
ers were  all  dlssatlsfled  with  the  manage- 
ment of  the  business,  and  thereupon  defend- 
ant Duval  was  elected  president,  and  was 
practically  given  full  qharge  of  the  affairs  of 
the  company;  that  he  went  to  Europe,  and 
borrowed  a  further  sum  of  money,  for  which 
stock  was  to  be  issued,  but  such  stock  as  a 
matter  of  fact  was  not  Issued;  that  from 
the  money  borrowed  Duval  paid  off  the  obli- 
gations of  the  company  which  were  covered 
by  notes  to  the  company  Indorsed  by  him  in 
tbe  sum  of  ¥10,000;  that  Duval  appointed 
Fitch  general  manager  of  the  company,  and 
fixed  his  salary  at  the  sum  of  $200  a  month; 
that  Duval  and  Fitch  kept  a  public  office 
of  Oie  ctoporatlon  in  tbe  city  of  Seattle; 


that  a. secretary  was  employed  at  ¥200  p« 
month,  and  a  stenographer  at  ¥50  per  mouth, 
and  the  rent  at  the  i^ce  was  ^150  per 
month;  that  they  occupied  tbe  office  ot  tbe 
company,  using  Its  stationery  and  empl^^te; 
that  thereafter  tbey  continued  to  make  con- 
tracts in  the  name  of  the  company,  and  en- 
gaged in  othw  business  tor  the  company  in 
addition  to  that  of  tbe  voyage  of  the  Hera; 
tiiat  the  expenses  and  salaries  of  tbe  officers 
were  charged  up  to  the  navigation  conqpany. 
It  was  also  found  that  Duval  and  Fitcb,  In 
connection  with  Kyan.  through  tbe  office  of 
the  company,  pun4iaaed  angles  and  shipped 
lumber  for  the  purpose  of  erecting  a  botd 
in  Alaska;  that'  theh-  business  was  done  and 
shipments  were  made  In  the  name  ot  the 
company,  bnt  that  tbey  failed  to  fully  dis- 
close tbe  nature  and  extent  of  Ihe  business, 
so  that  the  court  Is  unable  to  detmnlne  the 
amount  of  the  tnmbear  or  tbe  supplies  and 
stores  that  were  thus  statji^ed,  or  the  various 
sums  rec^ved  therefnnn,  though  the  court 
found  a  lai^  sum  ot  money  was  invested 
in  tbe  venture,  and  a  large  amount  received 
therefrom.  In  fine,  the  cpurt  concluded,  aft- 
er  hearing  and  allowing  offsets  for  expendi- 
tures made  attending  the  voyage  of  the  Hera 
and  the  transportation  and  disposition  of  her 
cai^,  that  the  profits  of  that  venture  and 
the  amount  appropriated  by  Duval  and  FttA 
ot  the  funds  of  the  corporation  was 
660^,  for  which  judgment  was  entered 
agahist  the  said  defendants  in  favor  ot  the 
recover.  The  court  further  found  that  hf 
reason  of  the  concealment  and  failure  to  ac- 
count for  the  proceeds  derived  from  tbe  hotel 
and  other  ventures,  ae  mentioned.  Fitch  and 
Duval  should  be  postponed  in  the  distribu- 
tion of  the  funds  from  the  Hera  venture  to 
tbe  claims  of  other  creditors  of  the  corpora- 
tion. 

Having  concluded  that  the  findings  of  fact 
are  sustained  by  the  record,  no  reversible 
error  Is  perceived  Ui  the  conduslcms  of  law  or 
the  decree,  and  It  Is  affirmed. 

FULLERTON,  ANDERS,  DUNBAR,  and 
MOUNT,  JJ.,  concur. 


as  Wasb.  431} 
LONOMIRH  V.  S&flTH  et  a1. 
fSupreme  Court  of  Washlngtou.  Dec  3,  1901.) 

WATER  COURSES— APPROPRIATION  ON  PUBLIC 
LANDS— VESTED  RIGHTS— IRRIGATION  AND 
AOniCULTUrtAL  PURPOSBS-SUBSBQUBNT  AP- 
PROPRIATORS— INJUNCTION— INSt^IdENCY 
OF  PROOP  —  RBHAHDING  FOR  FURTHER 
PROOF. 

1.  Under  Act  Nov.  13,  1873.  IS  1,  14,  11, 
providing  thatpersons  holding  lands  in  Yak- 
ima couuty.  Wash.  T.,  shall  be  entitled  to 
use  the  streams  of  the  county  for  irrigation 
aud  cultivation  of  tbe  land.  *'to  tbe  fiul  ex- 
tent thereof,"  and  that  rontroversies  reject* 
infc  tbe  use  of  streams  for  irrigation  or  anr 
useful  pnrpoAC  shall  be  determiiied  by  tbe 
dates  of  appropriation,  a  settler  who  by  him- 
self and  his  predere^isors  had  obtained  pos- 
sessory right  to  a  definite  tract  of  aKricultural 
land,  and  who  evidenced  his  [ntentioD  to  ap- 
propriate tbe  water  tbereoo  hj  residence  on 
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and  CDltiTation  of  the  land,  and  by  use  of  the 
water  for  irrigation,  acquired  a  rested  right 
in  snch  appropriation,  to  which  a  continuonsly 
increasing  use  of  the  water,  correflponding  to 
the  extension  of  the  area  of  cultivaUon,  wonld 
relate  so  as  to  be  confirmed  from  the  begin- 
ning of  the  diversion;  thus  entitling  such  set- 
tin  to  snffident  water  for  irrigating  the  en- 
tire tract  ori^ally  iwe-empted  by  him  and  his 
predecessors,  and  for  stock  and  domestic  pur- 
poses, to  the  entire  exclusion  of  all  subse- 
qa«it  aM>n^iators.  who  would  be  enjoined 
fnna  interfering  with  sudi  rested  appropria- 
tion. 

2.  A  plaintiff  in  a  suit  to  enjoin  sabsequent 
appropriators  from  interfering  with  waters 
appropriated  by  him  will  not  be  deprived  i>f 
hw  remedy  because  in  the  trial  court  he  did 
not  describe  a  definite  meaanrement  of  what 
water  he  nsed,  and  because  there  was  no  sat- 
isfactory proof  of  the  amount  required  by  his 
lands;  but  the  case  will  be  remanded,  with  in- 
structions to  the  trial  court  to  ascertain  the 
amount  of  water  necessary  for  plaintiff's 
lands, — if  necessary,  taking  into  consideration 
the  amount  required  iEor  other  lands  in  the 
county,  and  the  common  experience  in  irrigat- 
ing BDch  lands. 

Appeal  from  superior  court,  Yakima  co\m- 
ty;  John  B.  Davidson,  Judge. 

Suit  by  David  Longmlre  against  Richard 
Smith  and  others.  From  a  decree  In  favor 
of  defendants,  i^hitifC  appeals.  Reversed. 

Whitson  &  Parker  and  H.  J.  Snively,  for 
appdlant.  Graves  &  Bngldiart,  Jones  & 
^Qthrie.  Bogle  ft  Rlgg.  and  Sn^dor  &  Preble, 
for  reapCHidents. 

BEAYIS,  G.  J.  In  Its  principal  aspects, 
tbiB  is  a  suit  brought  by  the  plaintiff  to  quiet 
the  title  to  water  apioropriated  by  him  for 
the  IrrigatlcHi  <tf  farm  lands  situated  oa  the 
Wenas  river,  in  Takima  connty.  With  few 
exceptions,  the  defendants  are  rUterlan  own- 
en  Bltnated  vpoai  the  rivor  above  the  lands 
of  plaintiff.  The  Wenas  rlvcf,  upon  which 
nearly  all  the  lands  border,  has  its  som-ce  in 
the  Cascade  Mountains,  and  flows  throogb 
the  Wenas  valley,  which  Is  from  1  to  2^ 
miles  wide,  and  about  20  miles  long.  The 
.side  lines  ot  the  valley  from  the  source  of 
the  stream  to  its  month  are  deflned  by  ran- 
ges of  bUls  of  an  altitude  of  several  hundred 
feet  The  valley  slopes  from  each  side  of 
the  stream,  flowing  through  its  center,  and 
the  water  has  considerable  grade  the  entire 
way.  The  volume  ot  water  flowing  in  the 
stream  varies  from  an  ample  supply  In  the 
spring  and  until  about  the  middle  of  July 
-of  ordinary  years,  when  it  begins  to  subside, 
and  is  Inadequate  to  supply  sufficient  quan- 
tity to  Irrigate  all  the  farm  lands  of  the  val- 
ley. The  complaint  allies  plaintiff's  owner- 
ship of  480  acres  of  riparian  lands  in  a  body, 
and  appropriations  of  water  for  Irrigation  of 
SQch  hinds  by  blms^  and  his  predecessors 
in  Interest  Of  the  three  several  parcels  com- 
prising the  entire  premises,  he  deratgns  his 
rights  as  follows:  First  the  W.  ^  of  the 
N.  W.  H  of  section  32,  the  N.  E.  %  of  the 
N.  B.  4^  section  31.  and  the  S.  E  ^  of  the 
8.  E.  ^4  of  section  30,  all  in  township  IZ  H., 
nns&  18  B.t  W.  M.,  from  Aogustln  Cleman, 


who  settled  npon  said  premises  in  the  spring 
of  18G5,-and  which  pared  will  be  mentioned 
herehoafter  as  the  "Cleman  Tract";  second, 
the  W.  %  of  the  8.  B.  the  N.  B.  U  of  the 
8.  B.  ^  and  the  8.  W.  %  of  the  N.  E.  %  of 
section  80,  township  IS  N.,  rai^  18  E..  W. 
M.,  from  Lorenso  Perkins,  who  settied  on 
said  premises  in  1871,  and  which  Is  herein- 
after designated  as  the  "Parkins  Tract"; 
third,  tbe  8.  B.  %  of  the  N.  E.  ^  of  section 
30,  the  W.  ^  of  the  &  W.  %  and  the  S.  W. 
^  of  the  N.  W.  U  of  section  29,  township  15 
N.,  range  18  B.,  W.  M.,  from  Anson  White, 
who  settied  there<m  about  the  spring  of  1873, 
and  which  Is  hodnaftor  designated  as  the 
**Wlilte  Tract"  The  complaint  allies  that 
^Intiff  uid  his  predecessors  In  Interest 
about  the  dates  alleged  totended  to  appro- 
priate sufficient  water  from  the  Wenas  river 
to  Irrigate  the  several  tracts  described,  and 
that  tiiereafter,  with  due  diligence,  sufficient 
appropriations  were  made  and  used  to  Irri- 
gate such  tracts,  and  that  the  use  has  been 
continuous  from  tiie  respective  dates  of  the 
ai^nnpriation  until  the  commencemait  of 
this  suit  He  prays  that  his  right  to  such 
appnqtriatlons  be  deorced,  and  that  the  de- 
fendants be  enjoined  from  the  disturbance 
or  interruption  of  his  full  enjoymoit  of  the 
use  of  the  water  so  acquired  by  such  appro- 
Ifflations.  He  also  denands  the  rights  of  a 
riparian  owner.  The  defendants  answered 
separately,  denying  the  matwial  allegations 
of  the  complaint  except  the  admission  that 
the  Wenas  river  is  a  natural  water  coarse, 
and  the  waters.  If  unobstructed  and  undivert- 
ed, at  certain  seasons  of  the  year  flow 
through  the  plaintiff's  lands.  They  admit 
the  ownercdi^  of  their  lands  above  those  of 
plaintiff,  and  the  dlv«sl(m  <»r  water  ^or  to 
the  commencement  of  the  action.  Nearly  all 
the  answers  i^ad  as  separate  def^ises  tiie 
ownership  of  lands  In  the  defendants,  with 
titie  deraigned  from  the  government,  and 
the  possession  of  such  lands  by  each  of  them 
In  varying  ptflods,  from  about  3  to  20  years; 
the  cultivation  thereof;  riparian  ownership 
upon  the  stream;  the  use  of  water,  and  the 
diversion  thereof  by  various  ditches,  for  the 
hrigatim  of  their  lands,  and  for  stock  and 
domestic  purposes:  and  they  further  plead 
that  they  have  valuable  improvements,  and 
that  the  use  of  the  water  Is  Indispensable 
to  their  maintenance.  They  aver  continu- 
ous diversion  of  the  water  for  a  period  of 
more  than  10  years  iH-eceding  the  commence- 
ment of  the  action,  undor  a  continuous  claim 
of  right  and  adverse  to  the  rights  of  plain- 
tiff. It  Is  also  alleged  there  is  no  other 
source  for  Irrigating  their  lands.  The  sub- 
stance of  the  pleadings  Is  mentioned  as 
above,  and  Includes  all  the  defenses  set  forth 
in  any  of  the  answers,  as  well  as  the  claims 
of  right  stated  in  the  complaint  that  are 
deemed  material  to  the  consideration  of  the 
?ause  here.  There  Is  no  claim  made  by  the 
defendants  for  affirmative  relief,  oi  the  def- 
inition of  tbeh:  rights  among  themselves. 
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The  court  made  66  findings  of  fact  There 
are  iio  exceptions  urged  by  the  defendants 
here  to  the  findings  of  fact.  A  number  of 
exceptions  were  taken  to  the  findings  by  the 
plaiutifC.  The  statement  of  facts  Includes 
over  800  foiloe  of  typewritten  matter,  be- 
sides numerous  exhibits  and  affidavits.  In 
some  Instances  counsel  for  tbe  plaintlfF  have 
referred  to  the  pages  of  the  statement  of 
facts.  But,  In  the  view  now  takra  of  the 
law  applicable  to  the  cause,  only  an  examina- 
tion of  the  evidence  relating  to  the  apprc^ria- 
tloDS  claimed  by  the  plaintiff,  and  a  few  of 
tbe  older  appropriations  asserted,  by  the  de- 
fendants, will  be  mentioned. 

1.  Referring  to  the  Cleman  tract,  the  court, 
in  substance,  found:  That  Cleman  settled, 
thereon  in  the  spring  of  1865,  l>eing  at  the 
time  a  citizen  of  the  United  States,  and  qual- 
ified to  acquire  title  under  the  general  land 
laws,  and  that  he  went  into  the  possession 
thereof  with  the  intention  of  acquiring  title, 
and  continued  in  possession  thereafter  until 
the  lOtb  of  March,  1871,  when  he  sold  and  de- 
livered all  of  his  interest,  improvements,  and 
possessory  rights  in  the  premises  to  the 
plaintlfF,  In  consideration  of  the  sum  of  $400. 
At  the  time  Cleman  bad  a  dwelling  thereon, 
the  premises  were  fenced,  and  there  were 
other  Improvements.  Eighty  acres  of  the 
tract  were  sublrrigated  by  the  waters  of  the 
Wenas,  and  be  raised  grain  and  hay  from 
such  tract  by  sublrrlgation.  That  upon  the 
purchase  of  the  tract,  in  March,  1871,  by 
plaintiff,  he  immediately  entered  into  pos- 
session, and  established  his  residence  there- 
on. Tliat  be  was  qualified  to  acquire  the 
tract  under  the  land  laws  of  tbe  United 
States,,  and  subsequently  acquired  title  there- 
to. That  in  April,  1871,  for  the  purpose  of 
Irrigating  such  lands  he  constructed  a  ditch 
from  the  Wenas  river  of  sufficient  capacity  to 
irrigate  75  acres  of  said  tract  That  in  May 
of  the  same  year  he  constructed  another 
ditch  sufficient  to  irrigate  a  large  portion  of 
such  premises.  That  thereafter  plaintiff  con- 
tinued to  use  sucb  ditch  and  other  means  for 
diversion  of  the  water,  and  to  cultivate  and 
raise  agricultural  crops  upon  said  premises, 
until  the  commencement  of  the  present  suit 
It  is  also  found  that  all  the  lands  on  tbe 
stream  above  this  tract  were  at  the  time  of 
plaintiff's  appropriation  public  lands  of  the 
United  States,  and  that  no  waters  had  been, 
appropriated,  or  In  any  manner  used  for  irri- 
gation or  any  other  lawful  purpose,  out  of 
the  said  stream.  This  finding  is  sufficient  to 
support  plaintifTs  claim  of  prior  approprla- 
tl<m  of  water  from  the  'Wenas  river  for  this 
tract.  Referring  to  the  Perkins  tract  the 
ftnding  was  that  Perkins  In  1871  settled  upon 
said  premises,  qnallfled  to  acquire  tbem  un- 
der the  land  laws  of  the  United  States,  and 
the  middle  of  Jime  Is  mentioned  as  the  time 
when  Perkins  diverted  water  in  a  ditch  to 
Irrigate  the  premises;  that  Perkins  continued 
to  reside  thereon  and  to  irrigate  the  same  and 
construct  other  ditches  until  June,  1873, 


when  he  sold  bis  Interest  and  possessory 
rights  and  Improvements  to  Charies  Long- 
mire;  that  Charles  I.ongmire  Immediately 
went  Into  the  possession  of  the  lands,  and 
conUnued  the  use  of  the  water  and  culti- 
vation of  the  land  until  1878,  when,  having 
obtained  title  by  patent  thereto  In  January, 
187S,  he  conveyed  tbe  tract  to  tbe  plaintiff; 
that  plaintiff  has  since  continued  the  irriga- 
tion and  increasing  cultivation  of  said  prem- 
ises, until  the  commencement  of  this  suit 
In  view  of  the  exception  taken  to  tbls  finding 
by  plaintiff,  we  have  examined  the  evidence, 
and  conclude  that  the  finding  should  have 
been  made  more  definite  and  certain,  and 
that  the  appropriation  of  water  to  Irrigate 
these  premises  should  date  and  be  the  next 
appropriation  from  the  waters  of  the  Wenas 
river  after  that  made  upon  the  Cl^nan  tract 
and  that  It  is  pc\or  to  all  claims  of  the  de- 
fendants. Referring  to  the  "^ite  tract  the 
finding  Is  that  Anson  White,  a  person  quali- 
fied to  acquire  land  imder  the  laws  of  the 
United  States,  settled  upon  tbe  premises  in 
the  spring  of  1873,  and  there  was  10  acres  of 
the  premises  then  Irrigated  from  ditches 
theretofore  taken  out  by  the  plaintiff  on  the 
Cleman  tract;  that  White  ctmtinued  to  irri- 
gate and  occupy  the  premises  until  1874, 
wheji  he  transferred  all  his  interest  in  such 
tract  and  improvements  to  the  plaintiff;  Unit 
plaintiff  made  a  homestead  entry  of  said 
premises,  and  obtained  title  thereto,  and  con- 
tinued to  irrigate  and  enlarge  the  Improve* 
ments  thereon;  tbat  In  1878  plaintiff  had  con- 
structed a  ditch  which  irrigates  80  acres 
additional  to  the  original  land  irrigated  by 
White.  Tbe  evidence  with  reference  to  the 
date  of  tlilB  appropriation  has  been  consid- 
ered, and  it  is  concluded  that  the  appropria- 
tion of  the  water  for  the  purpose  of  Irrigating 
the  White  tract  was  made  subsequent  to 
the  appropriation  of  water  made  upon  the 
premises  now  owned  by  the  defendant  T.  D. 
Qulnn,  described  as  follows:  The  W.  %  of 
the  N.  W.  14  (being  lots  1  and  2)  and  the  S. 
B.  ^  of  the  N.  W.  14  and  the  N.  B.  14  of  the 
S.  W.  14  of  section  10,  township  15  N.,  range 
18  B.,  Willamette  meridian,— but  tbat  tbe  ap- 
propriation of  water  for  tbe  purpose  of  bTl< 
gating  the  White  tract  is  superior  to  all  the 
other  defendants,  except  the  said  defendant 
T.  D.  Qulnn,  and  that  the  claim  of  right  (tf 
said  T.  D.  Qulnn  deralgned  from  the  settle- 
ment and  appropriation  of  John  Perkins  In 
the  fall  of  1870,  as  mentioned  In  tbe  findings. 
Is  superior  In  time  to  the  claia  of  appropria- 
tion established  for  the  White  tract  Tha 
evidence  has  also  been  examined  in  connec- 
tlOTi  with  the  findings  referring  to  the  prem- 
ises of  tbe  defendant  Lloyd  Purdln.  and  it  is 
concluded  that  the  claim  of  appropriation 
thereon  is  Inferior  to  the  claim  of  [^alntiff 
for  the  Cleman,  Perkins,  and  White  tracts. 
It  Is  deemed  unnecessary  to  further  Inquire 
into  tbe  claims  stated  by  any  of  the  other 
defendants. 
2.  The  superior  court  did  not  find  the 
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qnantlty  of  water  flowing  In  flie  WcHiaa  river 
at  any  time.  It  decreed  that  aftrar  the  20th 
day  of  June  In  each  year  the  plaintiff  was 
entitled  to  have  the  exclusive  use  vt  tiie  wa- 
tPTs  of  the  stream  for  the  sacceedlng  SVi 
days;  that  the  defendants  should  then  have 
the  use  of  the  water  for  the  3^  days  suc- 
ceeding; that  thereafter  plaintiff  should 
nave  t^e  acludve  use  of  the  water  fw  the 
4  sQcceedii^  days;  that  the  defendants 
should  then  have  tiw  use  of  like  water  for 
the  3  succeeding  da^,  and  plaintiff  diould 
have  the  ^elusive  use  of  tlie  water  toe  5 
days  thea  succeeding;  and  the  defendanta 
Bbonld  have  the  exclusive  use  of  the  water 
the  succeeding  2  days;  and  thus  to  alternate 
In  the  use  of  said  watw  between  plaintiff 
and  d^endanta  from  said  time  during  the 
dry  season  of  each  year;  and  that  the  ripa- 
rlsn  owners  m»itloned  In  the  findings  of  fact 
were  mtltled  to  use  the  waters  of  the  stream 
at  all  times  for  stock  and  d(»nesUc  purposes; 
that  eac^  of  the  parties  to  the  suit  should 
pay  his  own  costs;  and  that  plaintiff  was 
not  entitled  to  damages.  Plaintiff  excepts  to 
the  decree. 

3.  If  the  claim  of  prior  approi»1atlooB  and 
benefldal  use  (tf  sufficient  water  from  the 
Wenas  river  for  the  purpose  of  irrigating  the 
reflective  parens  of  land  owned  by  lilm  be 
eataMlshed,  then  the  platntifl's  right  to  the 
use  4^  Qie  water  is  superior  to  all  other 
claims,  whetiier  founded  upon  appropriation 
or  riparian  ownership.  The  lands  In  the  We- 
nas  valley  are  generally  arid,  and  require  ar- 
tlfldal  hrlgatlon  to  successfully  produce  or- 
dhiary  agricultural  crops.  Tbe  right  to  ap- 
propriate water  from  the  water  courses  on 
the  public  domain  was  founded  upon  tbe 
necessl^  and  customs  ol  settlers  In  the  arid 
r^ons,  and  was  authorized  by  the  federal 
government.  Qie  owner  ot  both  the  land  and 
tbe  water.  It  Is  an  elementary  principle  of 
the  law  of  appn^riatlon  ot  water  for  liriga- 
thm  that  the  first  approprinbn'  Is  entitled  to 
the  quantity  of  water  ai^roprlated  by  blm, 
to  tbe  exduslon  of  subaequmt  claimants  by 
aMHn>priatl<»i  or  riparian  ownership.  Thmpe 
V.  Ditch  Co^  1  Wash.  566,  20  Pac.  588;  Oed- 
ais  V.  Parish,  1  Wash.  587,  21  Pac.  S14; 
Bla<&,  P<»D.  Water  Bights.  S  68,  and  follow- 
ing. When  a  valid  appro[fflatlon  Is  made^ 
the  right,  according  to  all  the  authorities,  be- 
comes vested.  There  Is  an  express  reserva- 
ticm  In  all  grants  by  tbe  general  government 
In  favor  of  such  rights.  The  legislature  of 
Washington  Territory,  In  the  recognition  and 
r^nlatlw  of  tbe  right  to  the  use  of  water  In 
Taklma  county,  by  an  act  approved  Novem- 
ber 13,  1873  (Sees.  Laws  1873.  p.  620).  de- 
fined the  rights  oC  approi^atlon.  Section  1 
provides  as  follows:  "That  any  person 
*  •  •  who  may  have  or  hc^d  a  title  or 
possessory  right  or  title  to  any  agricultural 
lands  within  tbe  limits  of  Yakima  coun^, 
Wasbli^ctoa  Terrltwr,  shall  be  Kititled  to 
the  oee  and  mjoyment  of  the  waters  of  the 
streams  or  cre^  In  said  coun^  for  the  pur- 


pose ot  irrigation  and  makli^  said  land 
available  for  agricultural  purposes  to  the  full 
extent  of  tbe  soil  th«re(tf."  Section  4  de- 
clares: "That  In  all  controversies  respecting 
the  right  to  water  under  the  provisions  of 
this  act,  the  same  shall  be  determined  by  the 
date  of  ttie  appro[Hiatl<m  as  respective 
made  by  the  parties."  And  section  11  fur- 
tber-r^ats:  "That  in  all  controvonles  re- 
specting ttie  r^bt  to  water  In  tbe  connty  of 
TaUma  whether  for  mining,  manufactaring. 
agriculture  or  other  useful  purposes,  tbe 
rights  of  tbe  parties  shall  be  determined  by 
tbe  dates  of  aKH^I^rtation  reapecUv^y." 

4.  Thus  It  will  be  seen  that  tbe  measure 
of  the  appropriation,  as  defined  In  section  1 
of  tbe  act  of  November  13.  supra.  Is  the  mak- 
ing of  "said  land  available  for  agricultural 
purposes  to  tlie  full  extent  of  the  soil  there- 
of." At  the  time  tbe  early  appropriations 
were  made  from  the  Wenas  river  there  was 
no  procedure  prescribed  by  legislation  toe  no- 
tice of  the  appropriation  as  now  exists,  but 
absence  ot  such  prescription  did  not  make 
actual  notice  of  tbe  Intention  to  appropriate 
nnavallaUe.  Certainly,  when  the  possessory 
right  to  a  definite  tract  of  agricultural  land 
was  acquired  1^  tbe  settlO',  and  made  known 
by  his  residence  and  cultivation  tbereon,  and 
by  the  use  of  water  from  the  stream,  the  In- 
tention to  appropriate  and  continue  to  use 
the  water  should  be  infvred;  and  tbe  con- 
tinuous use  of  the  water  for  Irrigation  there- 
after, and  the  extension  of  the  area  ot  culti- 
vation with  reasMiable  diligence,  must  con- 
firm the  appropriation  from  the  b^lnnlng  of 
the  diversion;  and  the  quantity  of  the  wa- 
ter appropriated  may  also  reasonably  be  in- 
ferred from  the  quantity  of  tbe  land  occu- 
pied, with  Its  boundaries  thus  defined  and 
claimed.  It  vras  said  of  a  similar  appropria^ 
tlon  In  Offleld  v.  Isb,  21  Wash.  277,  67  Pac. 
809:  "He  continued  from  year  to  year  to 
imiMrove  tbe  premises,  put  out  more  fruit 
trees,  and  ctdtivated  more  of  tbe  land,  as  Is 
usually  done  by  farmers  in  improving  new 
land.  Appropriation  of  water  consists  In  the 
Intention,  accompanied  by  reasonable  dili- 
gence, to  use  tbe  water  for  the  purpose  orig- 
inally contemplated  at  the  time  of  Its  dl- 
versltm."  It  seems  fairly  dedudble  from  the 
evidence  that  tiie  plaintiff,  by  himself  and 
his  predecessors  In  Interest,  conforms  to 
these  requMtes  for  actual  ai^ropriaUons  on 
the  tracts  of  land  boelnbef  ore  described^  It 
Is  true,  more  difficulty  Is  lnv(rfved  In  the  In- 
vestigation and  determination  of  tbe  time 
and  tbe  amount  of  tbe  appropriation  than 
where  tbe  procedure  has  been  accurately  de- 
fined by  statute.  But  these  appropriators 
were  farmers  beginning  In  an  unsettied  and 
new  country,  and  the  reduction  of  their 
lands  to  cultivation  was  in  the  usual  course 
of  such  operatltms  under  such  conditions, 
lliere  can  be  no  reasonaMe  hesitancy  In  ar- 
rivhig  at  the  conclusion  tiiat  tfaey  intended 
to  acquire  sufficient  water  to  Irrigate  their 
lands*  and  by  various  means— ditches,  tbe 
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nse  of  sloughs,  and  natural  cbannels—tbey 
utilized  the  water;  and  we  think  tbe  evl- 
dmce,  fairly  interpreted,  shows  the  use  of 
reasonable  diligence  in  the  continuous  In- 
creasing use  of  the  water  for  tlie  purpose  of 
rendering  their  farms  available  for  agricul- 
tural purposes  to  the  full  ^tent  of  the  soil 
thereof.  As  already  observed,  it  has  been 
concluded  that  the  appropriations  were  In 
fact  made,  and  the  ^ghts  to  the  apinroiH^a- 
tions  became  vested.  The  superior  court, 
however,  foimd  that  it  could  not  determine 
from  the  evidence  the  quantity  of  water  re- 
quired for  the  irrigation  of  the  plaintlOTs  par- 
cels of  land.  The  evidence  upon  this  issue 
Is  not  sufficiently  clear  for  this  court  to  set 
aside  this  finding.  An  examination  discloses 
that  a  number  of  witnesses,  when  testifying, 
and  while  expressing  opinions  as  to  the  num- 
ber of  inches  ot  wat«  required  to  irrigate 
the  land,  had  not  very  definite  Ideas  of  the 
measurement  of  water;  and  the  court  was 
Justified  in  attaching  but  little  weight  to 
such  testimony.  It  is  also  observed  that  the 
terms  "inches"  and  "mlnerrf  Inches"  were 
used  vCTy  Indefinitely,  and  that  ditches  were 
frequently  mentioned  by  the  width  and 
depth,  withQut  tbe  specification  of  the  grade. 
All  these  terms  and  descriptions,  without 
more  specific  statement,  are  of  very  little  aid 
In  the  measurement  of  the  definite  quantity 
of  watCT  required  for  the  Irrigation  of  the 
lands  mentioned.  For  a  pertinent  discussion 
of  the  value  of  such  evidence,  see  Dougherty 
T.  Haggln,  61  Cal.  305.  The  term  "miners' 
Inch"  cannot  be  definite,  without  the  specifi- 
cation of  the  head  or  pressure,  and  the  wit- 
nesses continually  vary  when  speaking  of 
the  pressure  In  the  "miners'  inch."  The  law 
(1  BalllDger's  Ann.  Codes  &  St.  {  4090)  pre- 
scribed, "The  unit  of  measure  for  water  for 
Irrigation,  mining,  milling,  and  meclianlcal 
purposes  In  this  state  shall  be  a  cubic  foot 
of  water  per  second  of  time."  However,  the 
necessity  of  the  issue  presented  Is  a  definite 
measurement  of  the  quantity  of  water  re- 
quired for  the  Irrigation  of  these  farm  lands, 
and  may  be  expressed  in  inches  where  the 
pressure  and  method  of  measurement  Is  giv- 
en, or  In  the  unit  adopted  by  the  statute. 
Tlie  common  experience  In  Irrigating  arid 
lands  for  agricultural  crops  in  Yakima  coun- 
ty would  seem  to  afford  a  rule  for  the  ]udl- 
dons  application  of  water  for  tbe  lands  here- 
in. To  such  quantity  of  water  the  plaintiff 
Is  enUtled  by  virtue  of  his  prior  appropria- 
tions. The  fact  that  he  did  not  describe  a 
definite  measurement  of  what  be  used,  and 
that  there  was  no  clear  and  satisfactory 
proof  showing  the  amount  required,  does  not 
deprive  him  of  his  rights.  Evidence  doubt- 
less can  be  adduced  showing  the  application 
of  water  In  irrigation  for  such  lands  as 
these,  where  more  definite  measurements  of 
the  quantity  tised  has  been  determined.  It 
is  iUH>me<1  advisable  to  make  these  sugges- 
tions ill  vlew^  of  tlie  disposition  that  must  be 
made  of  the  case. 


6.  It  is  concluded  that  the  plalntifTs  ap- 
propriations for  the  Cleman  tract  and  tbe 
Perkins  tract  are  prior  and  superior  to  the 
rights  of  all  tbe  defendants  who  have  ap-- 
peared  in  the  action,  and  that  his  appropria- 
tion for  tbe  White  place  is  prior  and  supe- 
rior to  all  the  defendants  who  have  appear- 
ed, except  the  defendant  Qulnn,  whose  prem- 
ises  have  been  heretofore  des<nribed;  and  it 
will  be  necessary  to  determine  the  quantity 
of  water  In  tbe  appropriation  of  Qulnn  as  be- 
tween himself  and  the  plaintiff.  The  conclu- 
sion of  tbe  superior  court  relating  to  the 
damages  claimed  and  to  the  costs  of  the  suit 
in  the  superior  court  will  not  be  changed. 
The  plaintiff  will  recover  his  costs  upon  ap- 
peal, assessed  equally  against  tbe  defmd- 
ants,  with  tbe  ac^tlon  of  tbe  def^idant 
Qulnn. 

The  Judgment  of  the  superior  court  to  re- 
versed, and  the  cause  and  tbe  record  therein 
remanded  to  that  court,  with  iustructlona  to 
hear  and  omsider  only  such  (urthw  evidoice 
as  may  be  produced  before  It  upon  the  quan- 
tity of  watOT  required  to  Irrigate  the  three 
several  parcels  of  land  owned  by  plaintiff, 
and  the  water  required  for  the  irrigation  of 
the  premises,  hereinbefore  described,  of  tbe 
defendant  Qulnn,  and  that  such  quantity  at 
water  so  required  be  found  by  the  court,  and 
thereafter  that  the  court  enter  Judgmrat  de- 
termining the  priorities  of  the  appropriatituis 
of  plaintiff  as  h^einbefore  found  by  this 
court,  and  adjudge  the  quantity  thereof 
found  to  be  necessary  to  irrigate  said  lands 
for  ordinary  agricultural  purposes,  and  that 
all  the  defendants  in  said  cause  be  perpet- 
ually enjoined  fi*om  In  any  wise  interfering 
with  or  disttu'bing  the  priorities  so  estaUlsb- 
ed  under  the  Judgment,  and  tliat  plaintiff 
have  water  at  all  times  for  stock  and  domes- 
tic uses.  Neither  plaintiff  nor  defendants 
win  be  allowed  costs  in  the  production  of  fur^ 
ther  evidence  to  determine  the  quantity  ot 
watar  apprc^ated. 

DtlNBAB,  FULLEBTON,  ANDERS, 
MOUNT.  WHITE,  and  MAHIMY,  con- 
cur. 


(M  Wub.  602) 
In  re  OITY  OF  SEATTLE. 

BRUHN  et  ni.  v.  NORHIS. 

(Supreme  Court  of  Waslungton.  Dec  14, 
1901.) 

STREET  IMPROVEMENTS— DAMAOSS— PERSONS 
BNTITLSD— PURCHASER  AT  PORBCL03URB- 
APpaiL— BRIEFS— SUFFICIENCT. 

1.  'Tte  rule  of  the  supreme  court  requiring 
the  Sndings  to  be  printed  in  the  brief  applies 
only  where  the  findings  themselves  are  cod- 
te«<t(-d,  and  not  where  they  are  accepted  as 
correct,  and  the  error  assitrned  is  the  conclo- 
Bion  of  law  drawn  therefrom. 

2.  The  right  to  damages  done  real  estate  by 
the  regrading  of  a  street  Is  personal  to  tbe 
owner  thereof,  and  will  not  pass  by  a  snbse- 
qneat  sale  of  the  premises  under  foreclosure, 
unless  expressly  so  ordered  by  tbe  decree. 
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Appeal  from  mperlor  court,  King  county; 
n'm.  Hickman  Moore,  Judge. 

Proceedings  by  the  city  of  Seattle  for  tbe 
assessmeDt  of  damages  caused  by  regradlng 
First  avraue.  In  said  dty,  between  Pike 
street  and  Denny  Way,  In  which  the  Jnry  re- 
turned a  verdict  In  favor  of  the  owners  of  a 
particular  lot  In  the  nun  of  $500.  S.  Henry 
Xorrls  thereupon  filed  a  petltim  praying  the 
court  to  enter  Judgment  on  said  verdict 
awarding  said  sum  to  him,  and  Charlea 
Bmhn  and  wife  filed  a  counter  petition  pray- 
ing that  it  be  awarded  to  them.  Judgment  in 
tATor  of  Norris;  and  Bmhn  and  wife  a^jteal. 
Beversed. 

Ralph  Simon,  for  appellants.  Allen  &  Al- 
len, for  respondent. 

FULLERTON,  J.  Briefly  stated,  the  facts 
of  this  case  are  Aese:  In  1808  the  appel- 
lants were  the  owners,  of  lot  8,  in  block  42. 
hi  A.  A.  Denny's  addiUOD  to  the  city  of  Se- 
attle, on  which  there  was  a  mortgage  for 
¥3.900,  btUd  by  the  respondent  which  the 
appellants  had  assumed  and  were  obligated 
to  pay.  In  April  of  that  year  the  city  of  Se- 
attle, pursuant  to  ordinances  theretofore  pass- 
ed, commenced  work  regradlng  the  street  In 
front  of  and  abutting  upon  the  lot,  complet- 
ing the  same  on  August  ISth  of  the  same 
year.  On  October  25th  following,  the  dty 
Instituted  an  action  for  the  purpose  of  ascer- 
taining the  amount  of  damages  done  to  tbe 
property  holders  owning  property  abutting 
Dpon  tbe  street  by  tbe  work  of  regradlng, 
maMng  defendants  therein,  among  others, 
the  appellants  and  the  respondent.  This  ac- 
tion was  brought  to  trial  on  October  24,  18»9, 
which  resulted  in  a  verdict  In  favor  of  the 
owners  of  tbe  lot  In  question  In  the  sum  of 
$000.  After  the  work  of  regradlng  the  street 
had  been  commenced,  the  respondent  began 
a  suit  to  foreclose  his  mortgage,  obtaining 
a  decree  of  foreclosure  therein  on  October  19, 
1^6,  under  which  the  pr(^rty  was  sold  by 
the  sberlfT  in  the  usual  manner  on  February 
18,  1899,  to  the  respondent,  for  the  full 
amount  of  tbe  decree,  Indudlng  the  accrued 
costs,  leaving  no  deficiency  whatever.  This 
aale  was  confirmed  by  the  court  on  June  29, 
1899.  After  the  return  of  the  verdict  In  the 
action  instltnted  by  the  city,  the  respondent 
filed  a  petition  In  the  superior  court,  entitled 
as  in  that  proceeding,  j^yhig  the  court  to 
enter  a  Judgment  on  the  venUct  of  the  Jury 
awarding  to  him  the  amoont  assessed  as 
damages.  This  petition  was  served  upon  the 
appellants,  who  filed  a  counter  petition,  pray- 
ing that  they  have  Judgment  for  the  award. 
The  court  ruled  that  the  respondent  was  enti- 
tled to  the  award,  and  entered  judgment  In 
bis  favor.  This  appeal  Is  from  that  Judg- 
ment 

The  respondent  moves  to  dismiss  the  ap- 
peal for  tbe  reasons:  (1)  That  the  appellants 
have  not  printed  In  their  brief  the  findings 
of  fact  and  conclusions  of  law  made  by  the 


trial  court;  and  that  then  Is  no  sufficient 
assignment  of  error. 

The  rule  of  this  court  requiring  findings 
to  be  printed  In  the  brief  applies  only  to 
cases  where  the  findings  themselves  are  con- 
tested, not  to  cases  where  the  findings  are  ac- 
cepted as  correct,  and  the  error  assigned  Is 
the  conclusion  of  law  drawn  therefrom.  In 
tbelr  brief  the  appellants  have  clearly  stated 
the  questlcm  involved,  and  the  error  relied 
tipon  for  reversal.  In  doing  so  they  have 
compiled  with  the  requirements  of  both  the 
rule  and  the  statute.  The  motion  to  dismiss 
Is  denied. 

By  reference  to  the  dates  above  given  it 
will  be  seen  that  the  work  done  upon  the 
street  which  caused  the  Injury  to  the  lot 
was  done  prior  to  the  time  of  the  sale  un- 
der tbe  foreclosure  decree,  and  at  a  time 
when  the  appellants  were  the  owners  of  the 
lot  and  the  respondrat  was  the  holder  of  a 
mortgage  lien  thereon.  Tbe  respondent's 
right  therefore,  to  the  award  d^ieuds  upon 
what  answer  Is  given  to  the  question,  did 
the  right  to  collect  tbe  award  pass  to  tbe  pur- 
chaser at  the  mortgage  sale?  We  can  con- 
ceive of  no  reason  why  It  should  be  held  to 
have  so  passed.  The  proceedings  brought  to 
foreclose  the  mortgage,  so  far  as  tbe  record 
discloses^  were  the  ordinary  proceedings  fol- 
lowed In  the  usual  course  of  practice;,  that  Is 
to  say,  a  money  Judgment  was  entered 
against  the  parties  obligated  to  pay  the  debt 
followed  by  a  decree  directing  that  the  mort- 
gaged property  be  sold  to  satisfy  tbe  amount 
due.  So  far  as  It  appears,  no  reference  to  the 
award  was  made  in  the  decree.  It  was  nei- 
ther directed  to  be  sold,  nor  was  the  amount 
thereof  deducted  from  the  amount  of  the 
debt  The  property  was  sold  at  public  auc- 
tion to  the  highest  and  best  bldd«r,  after  no- 
tice given,  which  described  the  lot  as  It  was 
described  in  the  mortgage,  ihaklng  no  ref- 
erence to  any  right  of  damages  passing  with 
the  property.  It  has  been  uniformly  held 
that  the  right  to  damages  for  an  injury  to 
property  Is  a  personal  right  belonging  to  tbe 
owners  of  tbe  property,  wblch  will  not  pass 
by  deed  unless  expressly  conveyed.  McFad- 
deu  V.  Johnson,  72  Pa.  335,  13  Am.  Rep.  6S1; 
Losch's  Appeal,  100  Pa.  72;  King  v.  City  of 
New  York,  102  N.  T.  171,  6  N.  E.  395;  Por- 
ter V.  RaUroad  Co.,  120  N.  T.  284,  24  N.  E. 
454;  Railroad  Co.  v.  Loeb,  118  111.  203,  8 
N.  E.  460,  59  Am.  Rep.  341;  Railroad  Co.  v. 
Strange,  63  Wis.  178,  23  N.  E.  432.  On  like 
principles  it  will  not  pass  by  a  sale  under  d 
decree  of  foreclosure  imless  expressly  so  or- 
dered and  directed  by  the  decree.  Undoubt- 
edly, bad  there  been  a  deficiency  remaining 
after  the  mortgage  sale,  the  respondent 
would  have  been  entitled  to  this  award  up 
to  the  amount  of  such  deficiency.  But  his 
right  against  the  mortgagors  was  the  right 
only  to  have  the  mortgage  debt  paid  In  full, 
and,  where  this  was  paid  by  a  sale  of  the 
mortgaged  premises  In  their  damaged  eon- 
ditloI^  all  his  claims  against  the  property  of 
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the  debtors  were  satlsfled.  The  right  to  col- 
lect these  daiuages  wsa  the  apiKllants'  prop- 
erty, their  personal  rlf^t,  subject  to  the  pay- 
ment of  the  mortgace  debt  so  long  as  it  ex- 
isted, becoming  Rtwolnte  nttet  the  debt  was 
satisfied. 

The  judgment  Is  reversed,  and  the  cause 
remanded,  with  Instructlona  to  enter  a  Judg- 
moit  for  the  appellants. 

RBAVI3,  G.  3.,  and  ANDEBS  and  DUN- 
BAB.  JJ^  concur. 


OS  Waab,  438) 

aPOKANB  DBT  GOODS  Ca  FBTTZ. 
<8apreme  Goort  of  Washington.  De&  S,  1901.) 

ORDER  DISOHAROINO  ATTACH  HBNT^APPSAU 
An  appeal  from  an  order  dischargme  an 
attachment  taken  before  the  passage  of  Laws 
ISOl,  p.  28t  authorisinK  an  appeal  therefrom, 
Is  not  avthorized  bj  the  g«ieral  law  or  Bal- 
linger's  Ann.  Codes  &  St.  f  6S00.  providing 
that  any  party  aggrieved  may  appeal  to  the 
supreme  court  from  any  <Hrder  affecting  any 
snbstsnttal  right  which  either  determines  the 
action  and  prevents  a  6nal  Jadgment  thwein 
or  discontinues  the  action. 

Appeal  from  superior  court,  Spokane  coud* 

ty;  WUllam  McDonald,  Jnd^s. 

Action  by  the  Spokane  Dry  Goods  Com- 
pany against  H.  G.  Frits.  From  an  ordw 
discharging  an  attachment  ttie  plaintiff-  ap- 
pals b«rore  final  judgment  Appeal  dismiss- 
ed. 

Danson  ft  Hnneke,  for  aroellutt 

ANDERS,  J.  This  Is  an  appeal  before  final 
judgment  from  an  order  discharging  an  at- 
tachment At  the  outset  of  the  argument  In 
tiieir  brief  the  learned  counsel  for  the  appel- 
lant frankly  state  that  they  are  aware  that 
this  court  has  held  that  such  an  order  la  not 
appealable,  but  they  neverthdess  Insist  that 
our  prior  decisions  are  not  In  accordance  with 
the  provisions  of  the  constitution  or  the  stat- 
ute relaMve  to  appeals  to  the  supreme  court, 
and  should,  therefore,  be  overruled  We  have 
heretofore  considered  this  question  so  often, 
both  before  and  since  the  passage  of  the  ap- 
peal act  of  1893  (Laws  IS&S,  p.  119),  that  we 
are  not  indined  either  to  enter  upon  any 
elaborate  discussion  of  It  at  thla  time  or  to 
recede  from  our  former  rulings.  In  Jensen  t. 
HughPS,  12  Wash.  601,  42  Pac.  127,  which 
was  sii  appeal  from  an  order  dlsaolvlng  an 
attachment,  thla  court  obaerred:  **Ghaptar 
61  of  fbe  Laws  of  1893  prorldes  what  orders, 
judgmeota,  or  proceedings  In  the  superior 
court  may  be  appealed  from;  and  subdivision 
4  of  section  1  (BalUnga'a  Ann.  Codes  ft  St 
I  6G00)  provides  for  an  appeal  from  an  order 
refusing  to  dlsdiaige  an  attachment  Prior 
to  the  enactment  of  this  law  It  was  the  uni- 
form holding  of  this  court  that  nelllier  an 
order  dissolving  nor  one  refusing  to  dissolve 
at  discharge  an  attachment  was  appealable; 
and.  Inasmuch  aa  the  subsequent  legislation 
above  referred  to  provided  for  an  appeal  from 


an  order  refusing  to  <UBdiarge  an  attachment, 
and  made  no  provision  for  an  appeal  from 
an  order  discharging  an  attadimoit  m 
should  not  be  warranted  in  coming  to  the 
conclusion  that  the  legislative  wlU  expressed 
In  the  chapter  above  referred  to  compre- 
hended an  appeal  from  an  order  discharging 
an  att^ment"  It  Is  true  that  in  the  opin- 
ion from  which  we  have  quoted  nothing  was 
said  as  to  the  scope  and  effect  of  subdivision 
6  of  the  section  of  the  statute  therein  refer- 
red to,  but  it  does  not  follow  from  that  fact 
that  that  case  does  not  militate  against  the 
contention  of  at^llant  In  fact  the  whole 
section  was  there  considered  by  the  court,  al- 
tbou^  the  dedslon  was  based  on  a  familiar 
rule  of  statutfury  constructl<»i.  In  Maxwell 
T.  Griffith.  20  Wash.  106^  54  Pac.  938,  It  waa 
said,  in  effect  that  under  the  statute  in  ques- 
tion an  order  discharging  an  attachment  Is 
reviewable  on  an  appeal  from  a  final  Judg- 
ment In  the  action;  but  the  former  holdli^ 
of  this  court  was  not  there  OTerrnled.  Un- 
der the  law  now  in  force,  however,  and  whldi 
was  oiacted  after  this  api)eal  was  taken, 
there  can  be  no  doubt  that  an  order  dissolv- 
ing an  attachment  Is  appealable;  for  the  leg- 
islature, by  the  amendatory  act  ot  Febnuuy 
28,  1901  (Laws  1901,  p.  28),  has  provided  In 
express  terms  for  an  aK>eal  tnm  any  wder 
discharging  or  refusing  to  dlsdiarge  an  at- 
tachment In  accordance  with  tiie  uniform 
practice  of  this  court  In  similar  cases,  the 
appeal  must  be  dismissed,  at  the  co^ts  at 
appellant  Bud  it  Is  so  ordered. 

REAVIS,  C.  J.,  and  DUNBAR,  FULLER- 
TON,  and  MOUNX,  JJ.,  concur. 

'  (M  WartL  411> 

OrnZENS*  NAT.  BANK  OP  CRAWFORD8- 

TILLB,  IND.,  V.  LUCAS. 
(Supremo  Oont  of  Washington.  Dec,  %  1901.1 

JUDOHBNTS—LIMITATION— ACCRUAL  OP 
RIGHT  OP  ACTION. 

1. 2  BalUnger's  Ann.  Codes  ft  St  |  4708,  pro- 
Tiding  that  action  on  a  Judgment  or  decree  of 
any  court  of  the  United  States,  or  of  any  state 
or  territory  within  the  United  States,  must  be 
commenced  within  six  years,  apfAlss  to  do- 
mestic as  well  aa  foreign  judgments. 

2.  A  judgment  creditor's  right  to  bring  an  ae- 
tloo  oD  the  jodcmeDt  ia  not  postponed  until  the 
»plratlon  of  the  time  daring  whidt  execution 
mar  Issue,  bat  accrues  on  rendition  ot  the  Judg- 
ment 

Appeal  from  superior  court  Spokann  conw 
ty;  Leandcr  H.  Prather,  Jodg& 

Action  by  the  Citizens*  National  Bank  ot 
GrawfordsvIUe,  Ind.,  against  G.  F.  Locas. 
From  a  Judgmeat  In  favor  ot  defendant, 
plaintiff  appeals.  Affirmed. 

B.  H.  Belden  and  O.  O.  Moon,  for  nivpal- 
lant  Hoyt  ft  Taylor  and  Grow  ft  WUUamB, 
for  respondent 

DUNBAB,  J.  On  the  10th  day  «f  April, 
1894,  the  appellant  obtained  In  the  superior 
court  Dt  Spokane  count/  tw«  Judgmvati 
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against  the  resp<HideDt,  C.  F.  Lucas.  On 
the  20th  day  of  Febraary,  1001,  the  appel- 
lant ctHumenced  an  action  agahist  the  re- 
spondent upon  Bald  Jadgments,  setting  out 
each  as  a  separate  cause  of  action.  There- 
after respondent  appeared  and  demurred  to 
the  complaint  upon  the  ground  that  the  ac- 
tion had  not  been  commenced  within  the 
time  limited  by  law.  The  demurrer  was 
rastalned  by  the  court;  and,  the  appellant 
electing  to  stand  on  its  complaint,  an  M*der 
trf  dismissal,  with  judgment  against  plain- 
tiff for  costs,  was  entered,  to  which  Judg- 
ment the  appellant  excepted,  and  brings  the 
case  here  upon  appeal. 

The  assignments  of  errw  are  (1)  that  the 
ccport  erred  in  sostalnlng  respondent's  de- 
murrer to  app^lant's  complaint;  (2)  that  the 
court  erred  In  entering  Judgment  in  favor 
of  respondent  and  against  appellant  If  the 
first  assignment  of  error  is  sustained,  it  nec- 
essarily follows  that  the  second  must  be, 
so  that  It  Is  necessary  to  discuss  only  the 
first  The  question  presented  by  this  ap- 
peal Is  whether  or  not  an  action  can  be 
maintained  upon  a  domestic  Judgment  com- 
menced more  than  six  and  less  than  seven 
years  after  the  date-  of  its  rendition.  The 
statute  (section  4798,  2  Ballinger's  Ann. 
Codes  &  St)  prescribes  that  actions  shall  be 
commenced  as  follows:  "Within  six  years: 
(!)  An  action  upon  a  Judgment  or  decree  of 
any  court  of  the  United  States  or  at  any 
state  or  territory  within  the  United  States. 
•  •  *"  Provisions  were  made  for  the 
commencement  of  other  actions  within  a 
limited  time,  and  after  reciting  them  in  de- 
tail the  statute  concludes  (section 
"An  actltm  for  relief  not  hereinbefore  pro- 
vided for  shall  be  commenced  within  two 
years  after  the  caase  of  action  shall  have 
accmed."  It  seems  to  us  that  the  leglsla- 
tme  in  the  passage  of  this  act  attempted  to 
provide  a  limitation  for  every  kind  of  action 
that  could  be  brought  in  the  courts,  and 
that  if  this  case  does  not  fall  within  subdi- 
TistoD  1  of  section  4796,  it  must  fall  within 
the  provisions  ot  section  4805,  last  above  no- 
ticed. But  we  thinl£  it  falls  within  subdi- 
vision 1  of  section  4798.  It  is  contended 
that  the  wwdlng  of  the  statute  does  not  em- 
brace domestic  Judgments,  but  that  subdl- 
vlBlim  1  refers  to  Judgments  of  states  other 
than  this  state;  This,  it  seems  to  us,  is  not 
a  reasonable  constroctlon.  In  fact  the  lan- 
gnage  is  so  t^ln  that  construction  cannot 
be  resorted  to  at  all.  "An  action  upon  a 
judgment  or  decree  of  any  court  of  the  Unit- 
ed States  or  of  any  state  or  territory  wltMn 
the  United  States,"  certainly  comprehends 
tbe  state  of  Washington;  for  It  Is  a  state 
vlthln  the  United  States,  and  the  Judgment 
Ik  the  Judgment  of  a  court  of  a  state  within 
the  United  States.  The  greater  includes  the 
less,  and,  under  any  canon  of  construction 
Known  to  the  law.  It  would  seem  that  a 
Judgment  of  this  state  fell  within  the  pro- 
TlBlons  ot  the  statute.  The  statute  is  broad 


enough  to  embrace  Judgments  of  this  state, 
and  the  Judgments  of  this  state  are  In  no 
way  excited  from  its  provi^ons.  So  that 
it  must  be  concluded  that  the  legislature,  in 
using  the  language  which  It  did,  Intended  to 
include  not  only  foreign  judgments,  but  do- 
mestic Judgments,  or  intended  to  Include,  in 
the  language  of  the  statute,  a  Judgment  "of 
any  court  of  the  United  States,  or  of  any 
state  or  territory  within  tbe  United  States." 
It  Is  contended,  however,  by  tbe  appellant 
that  this  court  placed  another  constructJou 
upon  this  statute  In  Burns  v.  Conner,  1 
Wash.  St  6,  23  Fac.  836;  and  the  language 
therein  used  would  certalidy  Justify  this  con- 
tention. The  case,  however,  was  decided 
before  the  question  of  limitation  was  reach- 
ed; the  court  sayli^,  "We  are  of  the  opin- 
ion that  the  proceeding  prescribed  by  stat- 
ute to  revive  the  lien  of  a  Judgment  Is  not 
the  commencement  of  an  action,  but  only  a 
mode  by  which  to  secure  the  fruits  of  an 
action  already  bad  and  determined  between 
the  parties,"  and  that  section  27  of  the  Code 
is  not  applicable  thereto;"  citing  authorities  to 
sustain  the  announcement  The  court  then, 
after  the  cause  had  been  decided,  proceeded  to 
say:  "We  are  also  of  the  opinion  that  sectl<m 
27  of  the  Code,  limiting  to  six  years  the  time 
within  which  an  action  may  be  commenced  i:^ 
on  a  Judgment  or  decree  of  any  court  of  the 
United  States,  or  of  any  stat«  or  territory 
within  the  United  States,  when  viewed  in 
connection  with  chapter  29,  does  not  apply 
to  Judgments  by  the  courts  of  this  state  or 
of  the  late  territory."  This  was  purely  obi- 
ter dictum,  and  not  in.  any  way  necessary 
to  the  declslcm  of  the  case,  although  this 
question  had  been  raised  in  the  briefs  of  the 
contending  attorneys.  There  does  not  seem 
to  have  been  much  consideration  given  to 
this  questliHi  In  that  case,  and  the  announce- 
ment Is  made  that  when  viewed  In  connec- 
tion with  chapter  29,  section  27  did  not  ap- 
ply to  Judgments  of  this  state.  But  even 
If  the  announcement  there  made  was  a  cor- 
rect one  under  the  provisions  of  chapter  2& 
as  it  then  existed,  the  legislature  afterwards 
amended  chapter  29  by  placing  a  limitation 
of  six  years  upon  the  motion  to  revive  a 
Judgment,  so  that  if  the  idea  of  tbe  court 
was  that  the  limitation  did  not  apply  be- 
cause there  was  no  limitation  on  the  revival 
of  the  Judgment  in  chapter  29,  spoken  of, 
the  reasoning  would  not  now  apply,  because 
by  the  amendment  of  1891  (Laws  1391,  pp. 
105,  106)  a  limitation  of  six  years  has  been 
placed  upon  a  motion  to  revive.  The  case 
of  Bums  V.  Conner,  supra,  has  never  been 
considered  by  this  court  as  settling  this 
question;  for  ]n  Lake  v.  Stelnbaeh,  5  Wash. 
St  650,  32  Pac.  767,  which  was  an  action 
upon  a  judgment,  rendered  more  than  six 
years  prior  to  the  commencement  of  the  ac- 
tion, t^e  case  was  decided  upon  the  ground 
that  the  defendants  had  been  out  of  the 
state  a  portion  of  the  time  during  which  the 
Judgment  was  running,  and  at  the  time  s&il 
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Judgment  Tras  rendered,  and  did  not  return 
to  the  state  unda>  leee  than  six  years  prior 
to  the  commencement  of  the  action;  "and," 
remarked  the  court,  "this  refutes  the  idea 
that  the  purported  new  matter  set  up  In  the 
answer  la  a  defense  to  this  action,''— the  new 
matter  being  the  pleading  of  the  fact  that 
more  than  six  years  had  expired  between 
the  rendition  of  the  judgment  and  the  action 
on  the  Judgment.  So  it  may  be  seen  that. 
If  the  court  had  viewed  the  doctrine  an- 
nounced in  Bums  T.  Conner  as  the  settled 
law  of  the  state,  It  would  not  have  been  nec- 
essary to  have  entered  into  the  discussion 
of  the  other  questions  involved  In  the  case. 
In  Bignold  v.  Carr  (Wash.)  64  Pac.  519,  sub- 
stantially the  same  questions  were  raised  as 
In  Lake  v.  Steinbach,  supra.  The  question 
having  l>een  raised  that  more  than  six  years 
had  expired  between  the  entry  of  the  Judg- 
ment and  the  commencement  of  the  action 
thereon,  it  was  found  by  this  court  that  the 
fact  elf  absence  from  the  state  prevented  the 
statute  from  running,  and  after  settling  that 
question  It  was  said  by  the  court,  "This 
conclusion  renders  it  unneceesairy  to  deter- 
mine the  proposition  of  whether  or  not  the 
six-years  statute  of  limitations  applies  to 
domestic  Judgments."  But  aside  from  the 
fact  that  the  plain  language  of  the  statute 
precludes  any  other  idea,  the  authority  is 
overwhelming  to  the  effect  that  under  simi- 
lar statutes  domestic  Judgments  are  includ- 
ed. It  may  be  as  well  'to  state  here  that 
the  cases  of  Bettman  v.  Oowley,  19  Wash. 
207,  54  Pac.  1134;  and  Palmer  v.  Laberee 
(Wash.)  63  Pac.  216,  cited  by  appellant  do 
not  seem  to  us  to  be  relative  to  the  question 
under  discussion.  In  those  cases,  while  In- 
eidentidly  other  propositions  may  have  in- 
tervened, the  question  under  discussion  was 
the  right  of  the  revival  ot  Judgments  under 
tbe  statute  limiting  such  rights.  In  Oregon 
the  rule  has  been  announced  that  the  stat- 
ute did  not  apply  to  domestic  Judgments 
(Murch  V.  Moore,  2  Or.  1S9;  Strong  v.  Barn- 
hart,  S  Or.  499),  and  In  one  or  two  other 
states  the  same  doctrine  has  been  announc- 
ed. But  these  cases  are  the  exception,  and 
not  the  rule.  In  Reay  v.  Heazelton  (Cal.) 
60  Pac.  977,  It  was  held  that  a  domestic 
Judgment  was  embraced  within  the  lan- 
guage of  a  statute  similar  in  all  respects  to 
ours.  In  Haupt  v.  Burton,  55  Pac.  110.  69 
Am.  St.  Rep.  608,  the  supreme  court  of  lion- 
tana.  In  discussing  this  question,  says:  "It 
Is  argued  that  section  41,  div.  1,  Comp.  St. 
1887,  which  provides  that  an  action  upon  a 
judgment  of  'any  court  of  the  United  States 
or  of  any  state  or  territory  within  the  United 
States,  shall  he  commenced  within  six 
years,'  Is  inapplicable  to  Judgments  render- 
ed hy  the  courts  of  this  state;  and  we  are 
cited  to  Pltxer  v.  Rnssel,  4  Or.  129,  and 
Bums  T.  Conner.  1  Wash.  St.  6.  23  Pac.  836, 
which  hold  that  way.  The  great  weight  of 
authority  is  against  those  decisions,  and  we 
believe  that,  in  the  absence  of  any  exception 


from  the  statute  of  actions  upon  judgments 
of  the  courts  of  this  state,  tliey  are  within 
the  letter  of  the  Code,"— citing  Hummer  v. 
Lamphear  (Kan.)  4  Pac.  865,  ^  Am.  Rep. 
491,  approved  in  Bask  v.  Bradbury  (Kan.) 
48  Pac.  254,  and  Mason  v.  Croolse,  20  GaL 
217.  In  Bank  v.  Bradbury,  Just  referred  to, 
it  is  squarely  decided  that  a  right  of  ac- 
tion upon  a  domestic  Judgment  whereon  no 
execution  had  issued  Is  barred  by  the  five- 
year  statute  of  Itmltationa.  In  Mason  v. 
Cronise  it  was  held  that  Judgments  recover- 
ed In  the  courts  of  California  were  barred 
by  the  lapse  of  five  years  from  the  time  they 
were  rendered,  which  was  the  statute  in  that 
state  corresponding  to  the  six-year  statute 
in  ours.  The  language  of  the  court  in  that 
case  is  applicable,  and  we  reproduce  It  here: 
*The  section  does  not  In  terms  accept  judg- 
ments recovered  within  the  state,  but,  on 
the  contrary.  Its  language  embraces  the 
Judgments  and  decrees  of  any  court  ot  any 
state  or  territory  within  the  United  States. 
It  would  seem,  according  to  the  natural  Im- 
port of  the  words  used,  that  there  could  be 
no  question  of  the  appllcaUllty  of  tbe  sec- 
tion to  domestic  Judgments."  To  the  same 
effect  is  McI>onald  v.  Dickson.  85  N.  C.  2i8, 
and  Rowe  v.  Blake,  90  Cal.  167.  33  Pac.  864, 
37  Am.  St.  Rep.  45.  In  conclusion,  we  think 
that  both  reason  and  authority  compel  us  to 
hold  that  domestic  Judgments  are  included 
within  tha  statute. 

But  it  is  contended  by  the  appellant  that 
the  statute  of  limitations  does  not  commence, 
to  run  on  a  domestic  Judgment  until  tbe  ex- 
piration of  the  time  during  which  executicm 
may  issue;  that  Is,  after  the  lapse  of  five 
years  from  Its  recovery  and  entry.  The  stat- 
ute provides  (section  4790,  2  Balllnger's  Ann. 
Codes  &  St.)  that  actions  can  only  be  com- 
menced within  tbe  period  herein  prescribed 
after  the  cause  of  action  shall  have  accrued; 
and  it  is  asserted  that  at  common  law  an 
execution  could  Issue  upon  a  Judgment  at 
any  time  within  a  year  and  a  day  after  Its 
entry,  and  that  the  year  and  a  day  at  com- 
mon law  correspond  to  our  five  years  in 
which  execution  may  issue.  If  this  Interpre- 
tation of  the  statute  is  correct,  then  the  judg- 
ment In  this  case  la  not  barred  by  the  stat- 
ute of  limitations,  for  only  seven  years  elaps- 
ed from  the  rendition  of  the  Judgment  to  the 
commencement  of  the  action.  But  we  think 
the  contention  that  the  judgment  debtor  can- 
not avail  himself  of  the  statute  of  limitations 
until  after  tbe  time  expires  in  which  execu- 
tion could  Issue  cannot  be  maintained.  It 
is  true,  there  are  a  few  cases  which  sus- 
tain this  contention,  viz.,  I^ee  v.  Giles,  21 
Am.  Dec.  476,  where  a  few  of  tbe  old  E^ngllsh 
cases  are  referred  to,  and  Pltzer  r.  Russel,  4 
Or.  130;  also  Parks  v.  Toung,  12  S.  W.  986, 
although  the  snpreme  court  of  Texas  seemed 
Hftwwards,  in  Stevens  r.  Stone,  60  S.  W. 
9u9,  to  overrule  the  proposition  announced  in 
Parks  T.  Young,  supra.  The  case  of  Solen 
V.  Railroad  Co.,  15  Xev.  313,  which  anooun- 
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red  the  doctrine  contended  for  by  the  appel- 
lant, has  been  ovemiled  in  the  later  case  of 
Mandlebanm  v.  Gregovlch  (NeT.)  50  Pac. 
849;  and  in  the  South  Can^a  case  of  Lee 
V.  Giles,  supra.  It  is  stated  in  a  note  to  the 
decision  that  the  doctrine  announced  in  that 
state  could  not  be  sustained  hy  the  authori- 
ties elsewhere,  citing  Freem.  Judgm.  §  542. 
So  tbat,  outside  of  the  states  of  Oregon,  Ne- 
vada. Texas,  and  South  Carolina,  all  of 
vrhlch,  excepting  Oregon,  as  we  have  seen, 
hare  to  a  certain  extent  receded  from  the 
proposltlcm  originally  announced  on  this  sub- 
ject^ the  decisions  are  Bulwtantlally  nnlform 
that  at  common  law  a  par^  has  a  right  of 
action  upon  his  Judgment  as  soon  as  It  is  re- 
covered. It  is  true  tbat  in  this  state  It  has 
been  decided  tbat  a  party  has  a  right  to 
bring  a  common-law  action  vpon  a  judgment 
simply  ttecause  the  common  law  prevails  in 
tills  state  in  the  absence  of  statutory  enact- 
ment; bnt  there  has  been  statutory  eiact- 
ment  on  the  subject  of  ^  limitations,  and, 
vhethCT  the  action  Is  brought  under  the 
statute  or  under  the  common-law  right,  the 
statute  in  relation  to  limitations  equally  pre- 
Tails. 

It  Is  urged  by  appellant,  and  is  stated  in 
some  of  the  cases  cited,  that  there  Is  no  ne- 
cessity for  an  action  upon  the  Judgment  as 
long  as  the  right  of  execution  exists;  that 
the  only  effect  would  be  to  impose  additional 
costs  and  burdens  upon  the  Judgmoit  debtor, 
and  create  a  multiplicity  of  suits.  But  this 
objection  Is  more  fanciful  than  real,  and  the 
Judgment  debtor  will  be  protected  by  the  or- 
dinary prudence  of  the  Judgment  creditor, 
who  win  not  be  likely  to  Incur  unnecessary 
expenses  for  the  mere  purpose  of  obtaining 
Jndgnients  against  an  Insolvent  debtor.  But, 
however  that  may  be.  If  the  law  gives  to  the 
Judgment  creditor  the  right  to  bring  an  ac- 
tion upon  his  Judgment,  that  right  cannot  be 
taken  away,  In  the  absence  of  any  express 
Testriptlon  upon  the  right  by  any  concurrent 
remedy  tiiat  may  be  given  him.  In  Hansford 
V.  Van  Anken,  79  Ind.  157,  the  right  of  the 
Judgment  creditor  to  sue  sustained;  the 
court  saying:  "He  may  enforce  Its  collec- 
tion by  the  process  of  the  court  In  which  he 
obtained  his  Judgment,  or  he  may,  If  he  elect 
so  to  do,  use  his  Judgment  as  an  original 
cause  of  action,  and  bring  ault  thereon  In 
tbe  same  or  some  other  court  of  competent 
Jurisdiction,  and  prosecute  such  suit  to  final 
Judgment.  This  procedure  he  may  pursue 
as  often  as  be  elects,  using  the  Judgment  last 
obtained  as  a  cause  of  action  on  which  to 
obtain  the  next  succeeding  Judgment,"— cit- 
ing Palmer  v.  Glover,  73  Ind.  529.  See,  also, 
Smith  V.  Mumford,  9  Cow.  26;  Hale  v.  An- 
sel 20  Johns.  342;  Mandlebanm  v.  Grego- 
vich  (Nev.j  50  Pac.  849, — a  case  above  refer- 
red to,  where  the  court  announced  the  role 
tbat  under  the  common  law  the  right  of  ac- 
tion on  an  unsatisfied  Judgment  was  a  matter 
of  course,  and  that  It  was  not  necessary  for 
ttie  complaint  to  Kvet  or  tbe  record  to  show 


that  any  other  canse  than  nonpaymoit  exist- 
ed therefor.  In  11  Enc.  PI.  &  Prac,  com- 
mencing at  page  1085,  It  is  stated  that:  "At 
common  Idw  and  by  the  overwhelming 
weight  of  authority  in  this  country  the  right 
to  maintain  an  action  upon  a  domestic  Judg- 
ment is  not  at  all  dependent  upon  the  right 
to  issue  an  execntton  thereon.  Thus  an  ac- 
tion may  be  maintained  upon  a  dwmant 
Judgment,  and  it  may  equally  well  be  main- 
tained upon  a  Judgment  which  is  not  dor- 
mant, and  up<Hi  which  execution  might  is- 
sue." In  support  of  this  text  cases  are  cited 
from  Alabama.  California,  Connecticut,  Illi- 
nois, Indiana,  Iowa,  Kansas,  Massachusetts, 
Michigan,  Missouri,  New  Hampshire,  New 
York,  Ohio,  Pennsylvania,  Tennessee,  Ver- 
mont and  tbe  United  States  courts.  In 
Greathonse  t.  Smith,  4  III.  541,  the  court, 
in  delivering  its  opinion,  said:  "No  rule  of 
law  is  better  settled  than  the  one  that  an  ac- 
tion of  debt  Is  maintainable  on  a  Judgment 
in  a  court  of  record.  The  Judgment  Is  a  good 
cause  of  action;  It  being,  as 'between  tbe 
parties,  the  conclusive  evidence  of  indebted- 
ness. We  know'  of  no  principle  which  In* 
hlblts  the  creditor,  on  a  Judgment  which  is 
In  force  and  xmsatlsfled,  from  recovering  In 
an  action  brought  on  it,  although  be  may  at 
the  time  of  bringing  the  suit  be  entitled  to 
an  execution  on  his  Judgment  He  Is  at  lib- 
erty to  proceed  by  execution  to  collect  tbe 
Judgment,  or  Institute  a  new  action  on  IL 
Notwithstanding  the  second  suit  may  be  nn- 
necesffary,  he  has  tbe  clear  le^l  right  to 
recover,  and  the  courts  have  no  power  to 
prevent  him,  or  Impose  terms  on  him  for  so 
doing."  In  Young  v.  Cooper,  59  111.  121,  it 
was  said  that  the  propriety  of  the  above  po- 
sition has  never  been  questioned.  In  some 
of  the  states  it  Is  provided  by  statute  that 
an  action  shall  not  be  maintained  upon  a 
Judgment  within  a  limited  time,  but  In  the 
absence  of  a  statute  the  right  exists  at  any 
time  after  the  rendition  of  the  Judgment. 
The  subject  is  summed  up  by  Mr.  Freeman 
in  his  work  on  Judgments  (volume  2  [4th 
Ed.]  c.  17,  g  432),  where  It  is  said:  "In  Con- 
necticut, at  a  very  early  date,  an  action  on  a 
Judgment  was  not  sustained,  because  It  was 
deemed  unnecessary  and  vexatious,  unless 
plaintiff  succeeded  In  showing  tbat  other- 
wise he  could  not  have  the  full  ^ect  of  his 
Judgment.  This  position  has  since  l)een 
abandoned  In  the  same  state,  and  In  Its  place 
the  true  rule  has  been  adopted,— that  'no 
other  reason'  for  bringing  the  action  'need 
be  stated  in  the  declaration  than  that  the 
Judgment  remains  unpaid.* "  The  right  to 
the  action  having  been  given  by  statute,  and 
there  being  no  statutory  restrictions  upon 
the  right,  and  the  overwhelming  weight  of 
authority  being  to  the  effect  that  the  action 
may  l>e  commenced  any  time  after  its  ren- 
dition, we  do  not  feel  Justified  in  holding 
that  the  statute  of  limitations  upon  a  domes- 
tic Judgment  does  not  commence  to  run  un- 
til after  five  years  from  its  rendition,  or  tbe 
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expiration  of  the  p»lod  In  whUA  ezecntlon 
might  Issne. 

The  Judgnrent  ot  the  superior  court  Is  at- 
flrmed. 

BBAVIS,  0.  X,  and  ANDBRS,  FTTLLEB- 
TON,  MOUNT,  WHITB,  and  HADLEIT,  33^ 
c(Hicar. 


(26  Wuh.  4»1) 

USEE  T.  WHITE. 
(Sapreme  Court  of  WashingtoD.  Dee.  6^  1901.) 

LIMITATIONS— ABSENCE  FROM  STATE— PLEAD- 
IN  Q—ISS  UE—D  EHU  RRB  R—JU  DGH  B  NTS . 

1.  Under  2  Ballinger's  Ann.  Oodes  &  St  I 
4808,  providing  that,  if  a  person  against  whom, 
a  cause  of  action  shall  have  accrued  shall  de- 
part from  and  reside  out  of  the  state,  the  time 
of  his  absence  shall  not  be  taken  as  any  part 
of  the  time  limited  for  the  commeucement  of 
an  action,  where  the  complaint  alleges  that  for 
more  than  three  years  last  past  the  defendant 
bad  removed  from  and  resided  out  of  the  state, 
an  allegation  in  the  answer  that  defendant  had 
resided  in  the^  state  during  all  sach  time  raises 
an  issue  of  fact  for  trial. 

2.  The  limitation  prescribed  by  2  Ballinger's 
Ann.  Codes  &  St.  S  4708,  for  bringing  actions 
on  judgments,  applies  to  domestic  as  well  as 
foreign  judgments. 

Appeal  from  superior  court.  King  county; 
Frank  H.  Budkin,  Judge. 

Action  by  W.  E.  Meek  against  Harry 
White.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Beversed. 

John  E.  Humphries  and  Harrison  Bost- 
wlck,  for  an^dlant.  I<ee  De  Vries,  for  re- 

^londent. 

DUNBAB,  jr.  The  complaint  alleges  that 
on  the  8th  day  of  October,  1893,  plaintllTs 
assignor  recovered  judgment  against  the  de- 
fendant for  the  sum  of  $1,443.77  and  costs. 
Other  sufficient  allegations  were  made,  and 
snbdiTtslon  3  of  the  complaint  alleged  "that 
for  more  than  three  years  last  past  the  said 
defendant,  Harry  White,  has  removed  from 
and  has  resided  out  of  the  state  of  Waahlng- 
ton,  and  that  the  place  of  residence  and 
abode  of  said  defendant  was  not,  and  during 
all  of  said  time  has  not  been,  known  to  this 
plaintiff."  I>efendant  demurred  to  the  com- 
plaint, to  the  effect  among  other  things,  tjiat 
the  action  had  not  been  commenced  within 
the  time  limited  by  law.  The  demurrer  was 
OTerroled,  and  defendant  answered;  and  by 
way  of  affirmative  defense  the  answer  al- 
leges that  for  more  than  10  years  last  past 
continuously,  defendant  had  been  a  resident 
of  King  coimty,  state  of  Washington,  and 
had  continuously  resided  In  said  county.  The 
plaintiff  lnten>osed  a  demurrer  to  this  an- 
swer, to  the  effect  that  it  did  not  state  facts 
sufficient  to  constitute  a  defense  to  the  com- 
plaint which  demurrer  was  sustained  by  the 
court.  Judgment  on  the  pleadings  was  aft- 
erwards rendered  in  favor  of  plaintiff,  from 
which  Judgment  this  appeal  Is  taken. 

Plaintiff's  demurrrer  to  the  answer  was 
doubtless  sustained  on  the  theory  that  domes- 


tic Judgments  did  not  fall  witiiln  the  statute 
of  limitations,  as  prescribed  by  section  4798, 
2  Balllnger^s  Ann.  Codes  &  St  We  have  late- 
ly decided,  in  Bank  v.  Lncas  (filed  Dec.  2, 
1901)  67  Pac.  that  the  statute  embraced 
dfMuestlc  as  well  aa  other  judgments.  Bat  the 
alli^tlon  In  the  complaint  that  for  more 
than  three  years  last  past  the  defendant  bas 
removed  from  and  has  resided  out  of  the 
state  of  Washington,  and  that  tiie  place  of 
residence  of  said  defoidant  was  not,  and 
during  all  of  said  time  has  not  been,  known 
to  tills  plaintiff,  if  true,  rmoves  the  case 
from  the  operation  of  the  statute.  Section 
4808,  2  Balllnger*s  Ann.  Codes  &  St,  pro- 
Tides:  "If  the  cause  of  action  shaQ  accrue 
against  any  person  who  shall  be  out  of  the 
state  or  concealed  tiiereln,  snch  action  may 
be  commraced  within  the  teims  bo^n  re- 
q>ectlvely  limited  after  the  return  of  such 
person  Into  the  state,  or  after  the  time  of 
such  concealment;  and  if  aft»  swA  cause 
of  action  shall  have  accrued,  sncb  person 
shall  d^)art  from  and  reside  out  of  this  state, 
or  conceal  hlmsdf,  the  time  of  his  absence 
or  concealment  shall  not  be  deemed  or  taken 
as  any  part  of  the  time  limited  for  the  com- 
mencement of  such  action."  This  section 
was  construed  by  this  court  In  Blgnold  v. 
Cnrr,  01  Pac.  519,  where  it  was  held  that  the 
statute  would  not  run  during  the  time  the 
plaintiff  was  Incapacitated  from  brhiging  the 
action  by  reason  of  the  absence  of  the  de- 
fendant See,  also,  Denny  v.  Sayward,  10 
Wash.  422,  39  Pac.  110. 

This  allegation  of  nonresldence  on  the  part 
of  the  defendant  having  been  denied  by  the 
defendant  and  there  being  an  affirmative  al- 
legation that  he  was  a  resident  during  all  the 
time  from  the  entry  of  the  Judgment  up  to 
the  commencement  of  the  action,  an  Issue  of 
fact  is  raised,  which  should  be  tried  out  ^3f 
the  court;  and  the  court  therefore  erred  in 
sustaining  the  demurrer  to  the  answer.  The 
Judgm«it  will  therefore  be  reversed,  with  in- 
structions to  the  lower  court  to  try  the  Issues 
made  by  the  pleadings. 

REAVIS,  0.  J.,  and  FULLERTON.  AN- 
DERS, MOUNT,  WHITE,  and  HADLET,  JJ., 
concur. 


(26  Wash.  4S» 

SHEPHARD  T.  GOVE  et  aL 

(Sapreme  Ooort  of  WashiogtMi.   Dec.  3,  190L) 

JUDGES— SUCCESSION  IN  OFPIOB-GORRBCTTON 
OP  ERRONEOUS  JUDGMENT— LIMITATIONS- 
PLEADING— ANSWER— JUDGMENT— FINDINGS 
OP  FACT  AND  CONCLUSIONS  OP  LAW. 

1.  Where  a  demurrer  to  the  complaint  on  the 
ground  that  the  cause  of  action  did  not  accrue 
within  the  period  of  limitations  was  ovemiled 
by  the  judge,  after  which  defendant  answertHl, 

ftreeentmg  the  same  (juestion.  and  plaintiff 
oined  issue,  and  on  trial,  to  the  successor  of 
the  judge  who  overruled  Uie  demurrer,  defend- 
ant argued  in  support  of  hia  afBrmative  dfr 
fense  as  if  It  were  a  demurrer,  directing  judg- 
ment for  defendant  on  this  gronnd  waa  not 
erroneous,  liecause  the  second  judge  had  no 
right  to  overrule  a  decision  of  his  predecessor; 
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bnt,  the  ofBce  briog  a  coDtinuing  one,  such  ac- 
tion was  merely  a  corrtK-'tion  o(  the  judge's 
owD  actiou.  which  be  deemed  erroaeons. 

2.  On  fatlare  to  object  in  the  court  brfow 
because  the  questloD  of  limitation  was  raised 
bjr  answer,  plaintiff  waa  not  eu titled  to  do  so 
on  appeal. 

3.  UQdef  2  Ballinger'a  Ann.  Code«  &  St  1 
5(K29,  proTiding  that  findings  of  fact  and  con- 
clusions of  law  shall  be  separately  stated,  the 
fiiidlngs  and  concli^ons  need  not  be  undeo* 
separate  covers,  but  comply  with  the  statute 
if  ander  separate  titles. 

Appeal  from  superior  court,  King  county; 
Arthur  B.  Qrlffln.  Judge. 

Action  t>7  Charles  Shephard  against  U.  W. 
GoTe  and  anotiier.  From  a  Judgment  in  fa- 
Tor  of  defendant  Gove,  plaintllT  appeals. 
Affirmed. 

Byers  &  Byers.  for  appeUaut  Brady  & 
Oay  and  Metcalfe  &  Jorey,  for  resfp<»ident 

ItUNBAK,  J.  On  June  5,  1886,  appellant 
and  another  recovered  Judgment  in  the  dis- 
trict court  of  the  Third  judicial  district  of 
the  territory  of  Washington  for  the  sum  of 
t490.S2,  and  $27.35  costs.  Thereafter  appel- 
lant acquired  the  Interest  of  the  other  plain- 
tiff In  said  Judgment,  and  about  November 
1,  1000,  brought  suit  thereon  in  the  superior 
court  of  King  county.  The  complaint  was 
In  the  usual  form.  Defendant  Wilson  de- 
faulted, and  defendant  Gove  (respondent 
here)  appeared  and  filed  a  demurrer  on  two 
grounds:  (1)  Because  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action;  (2)  because  said  action  had  not  been 
commenced  within  the  time  limited  by  law. 
This  demurrer  came  on  for  hearing  before 
Judge  Jacobs,  who  was  then  a  judge  of  the  su- 
perior court  of  King  county,  and  was  by  him 
overruled.  Thereafter  the  def eudant  Gove  an- 
swered, among  other  things,  to  the  effect  that 
the  cause  of  action  mentioned  in  the  com- 
plaint did  not  accrue  within  six  years  before 
the  commencement  of  the  action.  These  af- 
ftnnative  defenses  were  denied  by  plaintiff, 
and  on  March  28,  1901,  the  cause  came  on 
for  trial  before  Hon.  Arthur  E.  Grlffln,  judge 
of  the  superior  court  of  King  county,  who 
had  succeeded  Judge  Jacobs.  No  evidence 
was  introduced  by  the  respondent,  but  It  Is 
asserted  by  the  appellant  that  the  respondent 
argued  in  support  of  his  affirmative  defense 
as  though  it  was  a  demurrer  to  the  com- 
plaint on  the  ground  that  the  action  was 
not  brought  within  the  time  limited  by  law. 
Judge  Griffin  decided  the  case,  and  directed 
Judgment  In  favor  of  the  defendant  Gove, 
from  which  Judgment  this  appeal  was  taken. 

The  appellant  assigns  Ave  errors:  (1)  In 
considering  that  the  question  of  the  statute 
of  limitations  was  an  open  one  in  this  case; 
(2)  In  considering  the  question  of  the  statute 
of  limitations,  for  the  reason  that  a  demurrer 
on  this  ground  had  been  Interposed  and  over- 
ruled, and  that  the  respondent  had  thereafter 
answered  in  the  case,  and  thereby  waived  bis 
right  to  Interpose  the  plea;  (3)  In  signing  the 
findings  and  conclusions  over  the  objection 


of  the  appellant  that  they  were  not  separated 
as  requUed  by  law;  (4)  in  denying  appel- 
lant's motion  for  a  rehearing;  and  (5)  in 
holding  that  the  statute  of  limitations  of  thct 
state  of  Washington  applied  to  an  action  on 
a  domestic  judgment. 

The  first  and  second  assignments  may  be 
considered  together.  It  Is  insisted  by  the 
appellant  that  Judge  Griffin  had  no  right  to 
overrule  a  decision  made  by  Judge  Jacobs  in 
the  case.  But  the  succession  of  Judges  can- 
not be  ccmsldered  by  this  court  The  office 
is  a  continuing  one.  The  personality  of  the 
Judge  is  of  no  legal  importance.  The  action 
of  Judge  Griffin  was  in  legal  effect  a  correc- 
tion of  his  own  action,  which  he  deemed  to 
have  been  erroneous;  and  it  were  far  better 
that  be  should  correct  It,  than  to  perpetuate 
an  error  which  would  have  to  be  corrected 
by  this  court  As  to  the  right  of  the  respond- 
ent to  interpose  by  answer  the  plea  of  the 
statute  of  limitations,  it  appears  from  the 
record  that  the  respondent  was  at  every  step 
earnestly  attempting  to  raise  this  question; 
but  whatever  his  right  may  have  been,  un- 
der the  circumstances  of  this  case,  the  ap- 
pellant did  not  move  against  the  answer  or 
In  any  manner  object  to  it  In  the  court  be- 
low, but  Joined  issue  upon  the  answer  by 
replying  to  the  same  without  objection.  Un- 
der the  rei)eated  rulings  of  this  court,  he 
thereby  waived  all  right  to  object  here  to  the 
action  of  the  court  which  was  not  objected  to 
at  the  trial. 

The  third  assignment  Is  a  little  difficult  to 
tmderstand,  in  the  face  of  the  statute  and  the 
record.  The  assignment  is  that  the  court  err- 
ed In  signing  the  findings  and  conclusions 
over  the  objection  of  the  appellant  that  they 
were  not  separated  as  required  by  law.  The 
objection  raised  at  the  time  was  "because 
the  findings  were  not  presented  under  a  sep- 
arate heading  from  the  conclusions."  Of 
course,  the  assignment  of  error  must  corre- 
spond with  the  objection  In  that  particular; 
hut,  as  we  view  the  case,  no  objection  of  any 
kind  could  be  raised  to  the  manner  In  wblcb 
the  findings  of  fact  and  conclusions  of  law 
were  made  and  stated.  The  statute  provides 
(section  5029,  2  Balllnger's  Ann.  Codes  & 
St)  that  In  giving  the  decision,  the  facts 
found  and  the  conclusions  of  law  shall  be  sep- 
arately stated.  The  record  shows  that  the 
statute  was  followed  explicitly  In  that  re- 
spect The  findings  and  conclusions  are  not 
under  separate  covers.  If  that  Is  the  objectlou 
which  the  appellant  Intends  to  urge,  nor  does 
the  statute  provide  that  they  should  be;  but 
under  the  title  of  "Findings  of  Fact"  the  find- 
ings from  1  to  12  are  set  forth  specifically,, 
stated  under  specific  numbers.  Then  comes 
the  announcement  "Conclusions  of  Law," 
and  the  conclusions  of  law  are- as  specifically 
stated  as  were  the  findings  of  fact.  The  ob- 
jection Is  untenable,  for  the  record  in  this 
respect  Is  In  conformity  with  the  provisions 
of  the  statute  and  the  usual  iHractlce. 

The  fourth  assignment  that  the  court  err- 
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ed  lo  denying  appellant's  motion  for  a  rehear- 
ing^  and  new  trial  In  said  cause,  will  depend 
upon  the  view  that  the  court  takes  of  the 
llftb,  which  Is  that  the  court  erred 'In  holding 
and  deciding  that  the  statute  of  limitations 
of  the  state  of  Washington  applied  to  an  ac- 
tion on  a  domestic  Judgment  This  question 
having  been  recently  examined  By  this  court 
in  the  case  of  Bank  r.  Lucas  (decided  Dec. 
2, 1001)  67  Pac.  252,  and  It  having  been  there 
determined  that  domestic  judgments  fall 
within  the  provisions  of  section  4798,  2  Ball- 
inger's  Ann.  Codes  &  St,  the  Judgment  In 
this  ease  will  be  affirmed. 

RBAVIS,  C.  J.,  and  ANDERS,  WHITE, 
MOUNT.  FULLERTON,  and  HADLEY,  JJ., 
concur. 


(26  W«sb.  fi2S) 

ERNST  et  a1.  r.  FOX 
(Shpreme  Court  of  Washington.  Dec.  9, 1901.) 

PliKADrNO— VARIANCB-NEW  TRIAL-DIRECT- 
ED VERDICT. 

1.  Where  the  complaint  in  an  action  to  fore- 
close a  mechanic's  lien  alleges  an  an-eement 
in  whidi  defendant  promlBed  to  pay  $118  foe 
certain  repairs,  which  a^ennent  is  denied  ift 
the  answer,  and  the  repaii^  alleged  to  be  only 
worth  $50,  and  plaiiitiS  introduces  no  evi- 
dence to  show  an  agreement  as  to  the  price, 
such  variance  does  not  authorize  a  directed 
verdict  for  plaintiff,  limiting  his  recovery  to 
the  amount  demanded  in  the  answer;  but  the 
court  can  only  order  the  pleading  to  be  amend- 
ed at  plaintiff's  costs,  if  the  variance  is  mate- 
rial, as  authorized  by  Ballioger*fi  Ann.  Codes 
&  St.  S  4949,  or  order  that  the  pleading  be 
amended  without  costs,  or  direct  the  fact  to 
be  fonnd  according  to  the  evidence,  if  the  vari- 
ance is  immaterial,  as  authorized  by  section 
4050. 

2.  Where  the  contract  established  by  plain- 
tiff's evidence  is  set  out  in  the  answer,  the 
variance  between  the  proof  and  complaint  is 
immaterial,  and  does  not  entitle  defendant  to 
costs,  under  Baliinger's  Ann.  Codes  &  St.  ( 
4W9;  but  the  court  can  only  direct  the  amend- 
ment of  the  pleading  to  conform  to  the  proofs, 
or  direct  the  fact  to  be  found  according  to  the 
evidence,  as  authorized  by  section  4050. 

3.  Where  the  court  erroneously  directs  a  ver- 
dict on  the  pleadings  by  reason  of  an  immate- 
rial variance.  Instead  of  requiring  an  amend- 
ment of  the  complaint  to  conform  to  the  proof, 
or  directing  the  fact  to  be  found  according  to 
the  evidence,  as  required  by  Baliinger's  Ann. 
Codes  &  St.  S  4850.  it  may  j^perly  grant  a 
new  trial 

Appeal  from  superior  court.  King  county; 
Wm.  Hickman  Moore,  Judge. 

Action  to  foreclose  a  mechanic's  lien  by 
Charles  G.  Ernst  and  another  against  Sarah 
Fox.  Judgment  was  rendered  in  favor  of  the 
plaintiffs  for  less  than  the  relief  demanded, 
and  from  an  order  granting  a  new  trial  on 
their  motion  the  defendant  appeals.  Affirm- 
ed. 

H.  B.  Huntley,  for  appellant  Remeberg 
&  SimmondB,  for  respondenta. 

PER  CURrAM.  The  respondents,  who 
were  plaintiffs  below,  brought  this  action 
against  the  appellant  to  foreclose  a  me- 


chanic's lien.  In  their  complaint  the  respond- 
ents alleged  tbat  they  entered  Into  a  con- 
tract with  the  appellant,  through  her  author- 
ized agents,  to  make  certain  needed  repairs 
to  the  bouses  upon  which  the  Hen  was  filed, 
for  which  the  a[^>^ant  agreed  to  pay  them 
the  sum  of  $118.37;  that  they  performed  the 
services  agreed  upon,  but  tbat  the  appellant 
had  "not  paid  the  said  sum  of  $118.37,  nor 
any  part  thereof."  In  the  notice  of  Hen, 
which  is  set  out  In  the  complaint,  it  is  stat- 
ed that  the  respondents  performed  labor  up- 
on, and  fumlsbed  material  to  be  used  in  tbe 
repair  of,  the  buUdlngs  Uened  upon,  and  that 
the  value  of  the  same  was  the  sum  claimed 
to  be  due.  The  answer  admits  that  the  re- 
spondents "performed  certain  plumbing  and 
wotic  In  the  houses  mentioned  In  tbe  com- 
plaint," but  denies  that  the  ai^llant  agreed 
to  pay  therefor  $118.37,  or  any  sum  other 
than  the  reasmiable  value  of  the  services, 
which  she  alleges  to  be  $50;  pleading  a  ten- 
der of  that  amount.  On  tbe  tilal  of  tbe 
cause  tbe  respondents  testified  to  the  fur- 
nishing of  tbe  materials  and  tbe  performance 
of  tbe  labor  at  tbe  appellant's  request,  and  to 
the  reasonable  value  of  tbe  labor  and  ma- 
terial, but  offered  no  evidence  tending  to 
show  the  alleged  agreemmt  on  the  part  ot 
the  appellant  to  pay  $118.37  therefor.  At  the 
conclusion  of  tlieir  case,  on  the  motion  of 
tbe  appellant  for  Judgment  because  of  vari- 
ance between  tbe  pleadings  and  proofs  tbe 
court  held  there  was  a  variance,  and  directed 
tbat  a  Judgment  be  entered  for  the  re^nd- 
euts  for  the  amount  admitted  to  be  due  by 
the  answer.  Afterwards,  on  motion  of  tbe 
respondents,  and  before  Judgment  was  enter- 
ed, the  court  granted  a  new  trial  for  the  rea- 
ison,  as  recited  In  tbe  order,  "that  there  was 
error  in  granting  the  defendant's  motion  to 
disregard  the  plaintiffs'  testimony  because  It 
did  not  support  the  allegations  of  tbe  com- 
plaint *  *  *"  This  appeal  1b  from  tbe 
order  granting  a  new  trial. 

The  appellant  contends  that  there  was  a 
variance  between  the  allegations  and  the 
proofs  of  tbe  respondents,  and  because  at 
this  fact  the  court  was  right  In  directing  a 
Judgment  In  accordance  with  the  answer,  and 
that  It  was  error  for  him  afterwords  to  re- 
verse his  ruling  and  grant  a  new  trial.  But 
we  do  not  think  this  contention  sound.  Un- 
der the  Code  (section  4949,  Baliinger's  Ann. 
Codes  &  St),  It  Is  provided  that  "no  variance 
between  the  allegation  in  a  pleading  and  tfae 
proof  shall  be  deemed  material,  unless  It 
shall  have  actually  misled  the  adverse  jiarfy 
to  his  prejudice  In  maintaining  his  action  or 
defense  upon  the  merits";  and,  "whenever  it 
shall  be  alleged  that  a  party  has  been  so 
misled,  tbat  fact  shall  be  proved  to  the  sat- 
isfaction of  tlie  court  and  In  what  respect 
be  has  been  misled,  and  thereupon  the  court 
may  order  tbe  pleading  to  be'  amended  upon 
snob  terms  as  shall  be  Just"  By  section 
4950  it  is  provided  tbat  "when  the  variance 
la  not  material,  as  provided  In  the  last  sec- 
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tion,  the  conrt  may  direct  the  fact  to  be 
found  according  to  the  evidence,  or  may  or- 
der an  Immediate  amendment  -without  costs." 
Hence,  when  a  variance  Is  claimed  by  a 
plaintiff  or  defendant,  his  remedy  Is  not  to 
move  for  judgment  In  his  favor  or  for  non- 
snit,  but  be  must  show  that  he  has  been  mis- 
led to  hfs  injury,  w-hen  the  court  will  order 
the  pleadings  amended,  and  nndertake  to 
compensate  the  injured  party  with  costs. 
For  a  Tarlance,  whether  or  not  It  reeolts  in 
Injury,  the  court  has  no  power  to  enter  Judg- 
ment fOT  the  injured  party,  or  nonsuit  the 
other.  In  the  flrat  Instance.  It  must  first 
give  the  party  In  the  wrong  an  opportunity 
to  correct  his  error,  and  enter  Judgment 
against  him  or  nonsuit  him  when  he  refuses 
or  n^lects  to  take  advantage  of  such  oppor- 
tunity. In  the  case  in  hand  there  was  no 
such  variance  as  required  an  allowance  of 
costs.  The  appellant  was  not  misled.  On 
the  contrary,  she  set  out  In  her  answer  the 
contract  as  the  respondents  attempted  to 
prove  it  The  court.  Instead  of  directing  a 
judgment  against  the  respondents,  should 
have  directed  them  to  amend  their  complaint 
at  once,  so  as  to  make  it  correspond  with 
their  proofs,  and  then  proceed  to  a  deter- 
mination of  the  action  upon  Its  merits.  It 
was  not  error,  therefore,  for  the  court  after- 
wards to  correct  Its  own  mistake.  Olson  v^ 
Railroad  Co.,  22  Wash.  139,  GO  Pac.  156; 
Wheeler  v.  Buck  (Wash.)  63  Pac.  566;  Shep- 
hard  v.  Gove  {decided  Dec.  3,  1901)  67  Pat*. 
256.  In  Dlstier  v.  Dabney,  3  Wash.  St.  200, 
28  Pac.  335,  and  Osten  v.  Wlnehlll,  10  Wash. 
333,  38  Pac.  1123,  relied  upon  by  the  appel- 
lant, the  court  was  discussing  a  departure  in 
pleading,  not  a  variance  between  the  plead- 
ings and  the  proofs,  and  the  cases  cannot  be 
sold  to  be  In  point  on  the  question  presented 
1^  this  record. 
The  order  aK>ealed  from  is  affirmed. 


<M  Wub.  EIS) 

BIDWELL  T.  CITY  OF  TACOMA. 

(Supreme  (3ourt  of  Washington.   Dec.  7,  1901.) 

TAX  SALES— REDEMPTION  HONBT—PATHBNT 
— SURRBNnER  OF  CERTIFICATE- 
ACTION— LIMITATIONS. 

1.  Under  the  charter  of  the  dty  of  Tacoma 
(section  .121),  providing  that  money  paid  to 
the  treasurer  for  redemption  of  property  sold 
for  taxes  shall  l>e  paid  over  to  the  purchaser 
or  his  assigns  on  snrrendw  of  the  certificate 
of  purchase,  where  the  treasurer  paid  such 
money  to  a  purchaser  who  had  aasigned  his 
certificate  without  the  snrrender  of  such  cer- 
tificate, tlie  want  of  notice  to  the  city  of  the 
asrignment  is  no  defense  to  an  action  brougtit 
by  the  assignee  to  recover  such  redemption 
money. 

2.  Thongh  a  purchaser  at  a  tax  sale,  assign- 
ing his  certificate  as  collateral  security,  stipu- 
lates that  he  may  take  up  such  certificate,  and 
substitute  another  therefor,  such  agreement 
does  not  justify  the  city  in  paying  the  re- 
deniptioD  money  to  such  purchaser,  an  a  hold- 
er. withoQt  requiring  a  surrender  of  such  cer- 
tificate, when  its  charter  requires  such  sur- 
render as  a  condition  of  the  payment. 

3.  Cndn  the  charter  of  the  city  of  Tacoma 


(section  121),  providing  that  money  received  by 
its  treasam'  for  the  redemption  of  property  sold 
for  taxes  shall  t>e  paid  to  the  purchaser  or  his 
assigns  on  sm-render  of  the  certificate  of  pur- 
chase, limitations  do  not  commence  to  run 
against  an  action  to  recover  such  money  until 
the  ownw  of  the  ctftliicate  has  offered  to  re- 
turn tiie  same  and  demanded  the  money. 

Appeal  from  sup^oc  court,  Pierce  coiint7; 
Thad  Huston,  Juij^e. 

Action  by  William  U  Bidwell  agaliuft  the 
city  of  TaccHna.   From  a  Judgment  tar 

plaintiff,  defendant  appeals.  Afllrmed. 

WUliam  P.  Reynolds  and  Bmmett  N.  Park- 
er, for  appellant  StUes  &  Naah,  for  r^VonA- 
ent 

MOUNT,  J.  The  city  of  Tacoma,  In  the 
year  1802,  levied  a  tax  against  lot  4,  block 
2118,  Barlow's  addition.  In  the  sum  of  $186.- 
72,  for  municipal  purposes.  On  February  6, 
1898,  these  taxes  not  having  been  paid,  and 
being  delinquent,  the  city  caused  this  prop- 
erty to  be  sold  to  pay  the  taxes,  and  the 
same  was  bid  In  by  one  E.  Steinbach  for  the 
sum  of  $214.97,  being  the  amount  then  due 
for  taxes.  Interest,  penalty,  and  costs.  A  cer- 
tificate of  sale  was  Issued  to  Steinbach  there- 
for. Thereafter,  on  Noveml)er  10,  1803, 
Steinbach  transferred  this  certificate  to  the 
Secnrlty  Ck>mpany,  a  corporation,  as  collat- 
eral security  for  the  payment  of  a  note  for 
a  much  larger  sum.  On  February  7,  1894, 
the  owner  of  the  land  redeemed  the  same 
from  the  tax  sale  by  paying  to  the  defend- 
ant the  sum  of  $257.06,  being  the  amount 
then  due  on  said  certificate.  On  February 
19,  IS&i,  the  defendant  paid  this  sum  of 
money  to  Steinbach  without  the  surrender 
of  the  certificate.  The  Security  (Company 
did  not  know  that  the  certificate  had  been 
redeemed  by  the  ow^er  by  payment  of  the 
money  to  the  city,  and  did  not  know  that  the 
money  had  been  paid  by  the  city  to  Stein- 
bach, and  did  not  learn  thereof  until  the 
month  of  January,  1900,  when  It  made  de- 
mand upon  defendant  and  Steinbach  for  the 
money,  which  demand  was  -refused.  The 
defendant  city,  at  the  time  It  paid  the  money 
to  tSteinbach,  did  not  know  tiiat  the  certifi- 
cate was  held  by  the  Security  (Company, 
and  had  no  notice  that  Steinbach  was  not 
the  holder  thereof,  other  than  would  be  Im- 
puted by  reason  that  the  certificate  was  not 
surrendered  by  Steinbach  when  the  same 
was  paid.  On  June  4,  1900,  the  Secnrlty 
Company,  after  notice  to  Steinbach,  sold 
and  assigned  the  certificate  to  plaintiff,  who 
again  demanded  payment  from  the  city, 
which  demand  was  also  refused.  Suit  was 
then  brought  to  recover  the  amount  Upon 
the  trial,  judgment  was  given  In  favor  of 
plaintiff  for  the  sum  of  $^7.96.  Defend- 
ant appeals.  It  Is  Insisted:  (1)  That  the 
city  was  not  bound  by  the  assignment,  hav- 
ing no  notice  thereof;  and  (2)  that  the  claim 
against  the  city  Is  barred  by  the  statute  of 
limitations. 

The  city  charter  of  the  city  of  Tacoma,  at 
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section  121,  provides  as  follows:  "All  lots 
and  parcels  ot  land  sold  tor  taxes  shall  be 
subject  to  redemption  by  the  former  owner 
or  his  grantee,  mortgagee  or  heir  within 
three  years  from  the  date  of  certificate  of 
purchase,  on  payment  to  the  treasurer  for 
the  purchaser  of  the  aj^ount  as  shown  hy 
statement  made  ont  by  the  controller  of  the 
amount  necessary  to  make  such  redemptkm, 
and  on  such  payment  being  made  the  treas- 
urer shall  give  to  the  redemptloner  a  oerttfl- 
eate  of  redemption  therefor  and  pi^  over  the 
amount  received  for  such  redemptlMi  to 
the  purchaser  or  his  assigns  upon  an  order 
from  the  city  controller  on  surrender  of  the 
certificate  of  purchase."  It  Is  a  well-estab- 
lished principle  of  law  that  whatever  puts 
a  party  upon  Inquiry  amounts  In  judgment 
of  law  to  notice,  provided  the  Inquiry  be- 
ctnnes  a  daty,  and  would  lead  to  knowledge 
of  the  requisite  facts  by  the  exercise  of  <H-dl- 
naiy  dUlgence  and  understanding.  16  Am. 
*  Eng.  Bnc  Law,  7^  and  cases  cited.  This 
case^  it  seems^  comes  squarely  within  this 
principle  of  law.  The  city,  by  the  section  of 
the  charter  above  quoted,  says  It  will  "pay 
over  the  amount  received  for  such  redemp- 
tion to  the  purchaser  or  his  assigns"  on  the 
surrender  of  the  certlflcate  of  purchase. 
Here  la  a  recognition  of  the  rights  of  as- 
signees, and  a  duty  imposed  upon  the  city 
comptroller  to  require  the  surrender  of  the 
certlflcate  on  payment  thereof.  "Whm  Mr. 
Stelnbach  applied  tar  the  money  deposited 
tor  the  redemptlMi  of  this  certlflcate.  and  the 
certlflcate  was  not  produced,  ordinary  pru- 
dence prompted  the  Inquiry  which  would  un- 
doubtcMlly  have  led  to  knowledge  that  Steln- 
iMch  was  not  the  WMtae.  It  la  Insisted,  how- 
ever, that  because  there  was  a  clause  in  the 
agreement  between  Stelnbach  and  the  Secur- 
1^  Company  by  which  St^nbach  reserved 
the  light  to  wllJidraw  any  and  all  of  the  tax 
sale  certificates  seeming  his  note  upon  depos- 
iting In  their  stead  another  tax  certificate 
and  also  during  the  last  year  of  the  note  to 
deposit  with  the  Security  Company  all  mon- 
ey received  from  the  redemption  of  these 
certificates  as  collateral  secnrl^,  therefore 
Stelnbach  had  a  right  to  receive  tiie  money 
for  the  certificates.  It  is  a  snfflclent  answer 
to  this  to  say  that  these  provisions  In  the 
contract  between  Stelnbach  and  the  Security 
Company  did  not  r^ieve  the  city  from  re- 
qufring  the  surrender  of  the  certificates  upon 
payment  If  the  city  had  knowledge  of  the 
contract,  It  cannot  Justify  the  payment  of 
the  numey  to  St^bach  under  the  drcnm- 
stancea  without  showing  he  was  raititled 
to  It. 

Upon  the  question  of  the  statute  of  limita- 
tions It  Is  necessary  to  Inquire  Into  the  rela- 
tion of  the  city  to  the  holder  of  the  certifi- 
cate. This  relation.  It  seens  to  us,  Is  readi- 
ly determined  from  the  provision  of  the  char- 
ter above  quoted.  The  dty  received  the 
money  "for  the  purchaser"  under  the  ex- 
press agreement  that  It  would  "pay  over  the 


amount  received  for  snch  redemption  to  the 
purdiaser  m-  his  assigns  upon  an  order  from 
the  city  controller  on  surrend^  of  the  cer- 
tiflcate  of  purchase."  Whether  the  city  Is  a 
trustee  of  an  ocpress  continuing  trust,  an 
t^eatf  or  a  d^>o«itary  makes  no  dlffermce 
nndw  these  circumstances,  because  the  gen- 
eral rule  In  each  case  Is  the  same,  viz.,  that 
the  statute  of  limitations  does  not  begin  to 
run  In  either  event  until  a  demand  Is  made 
and  paymoit  refused.  It  seems  to  us  that 
there  Is  no  reas(mable  distinction  between 
this  case  and  one  where  A.  depoelta  mc»iey 
with  B.,  payable  to  C,  upon  return  of  the 
certlflcate  of  d^sit  properly  Indorsed.  In 
such  case  It  is  held  that  the  statute  does  not 
begin  to  run  until  demand  Is  made  for  the 
m<mey.  1  Wood,  Llm.  (2d  Ed.)  p.  387;  Mc^ 
Guire  v.  Inhabitants  of  Llnneus,  74  Me.  344; 
Warner  v.  City  of  New  Orleans,  31  0.  G.  A 
238,  87  Fed  829.  In  this  case  the  own^  of 
the  land  paid  to  the  city  (257.96  to  be  paid  to 
Stelnbach  or  his  assigns  <hi  smrrender  ot  the 
certlflcate  of  purchase.  The  money  was  not 
left  with  the  city  for  the  use  of  Stelnbach. 
nor  at  his  request,  and  no  duty  devolved  up- 
on the  city  to  pay  the  m<Miey  until  demand 
and  return  ol  the  certlflcate.  No  advme 
holding  could,  under  these  circnmstances,  be 
imputed  to  the  city  until  notice  of  such  Inten- 
•tlcMi  was  manifested  In  some  way.  It  was 
said  hi  National  Back  of  Ft  Edward  v. 
Washington  Co.  Nat  Bank,  6  Hun,  60B: 
"The  bank  may  also  give  a  cotiflcate  ot  de- 
posit When  they  do  this,  and  when,  as  In 
this  case,  they  make  the  certlflcate  payable 
on  Its  return  pn^rly  Indorsed,  they  have 
then  added  to  their  original  nndwtaklng  as 
a  depositary  an  agreem«it  that  they  will  pay 
the  deposit  to  the  bolder  of  that  certificate 
prop^ly  Indorsed.  They  are  therefore  under 
a  liability  as  depositary  to  be  ready  to  re- 
deliver the  money  whenever  demanded;  and, 
further,  to  deliver  It  to  any  holder  of  that 
certificate  pr(q;>erly  Indorsed.  It  foUowi^ 
thnefore,  that  they  are  llaUe  to  a  btma  fide 
hold^  tit  the  eerUflcate,  notwithstanding  a 
payment  to  the  original  d^sltor.  It  was 
urged  by  the  defendants  that  the  certlflcate 
was  payable  frarthwlth;  that  after  the  lapse 
of  an  unreasonable  time  (In  this  case  seven 
years)  It  was  prestimed  to  be  dishonored; 
and  thertfwe  that  the  assignee  took  it  sub- 
ject to  all  equities.  We  thlok  not  The  very 
nature  ot  tiie  Instrument  and  the  ordinary 
modes  of  business  show  that  a  certUlcate  of 
d^MJslt  like  a  d^oslt  credited  In  a  pass 
book,  Is  Intended  to  r^iresent  moneys  ac- 
tually  left  with  the  bank  for  safe-keeping, 
which  are  to  be  retained  until  the  depositor 
actually  denmnds  them.  Snch  a  c^lflcate 
is  not  dlshoniH^  until  presented."  The  test 
in  this  class  of  cas»  is  whether  or  not  an 
action  could  be  maintained  Immediately  up- 
on the  claim  without  demand.  Can  it  be 
said  that  the  hcAdw  ot  this  certlflcate  could 
have  maintained  an  action  against  the  city 
without  allying  a  d«nand  and  return  of  the 
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certlEtcate,  or  some  allegatJon  excusing  tail- 
ure  to  return  the  same?  It  Is  clear,  It  seems 
to  ns,  that  a  cause  of  action  could  not  be 
stated  without  such  allegation,  and  that  the 
cltr  would  not  be  liable  vaiAer  the  agreement 
until  such  demand  was  made.  It  follows, 
therefore,  that  the  statute  of  limitations  did 
Dot  begin  to  run  until  January,  lOOO,  the  time 
of  the  first  demand. 
The  cause  will  be  affirmed. 

BEAYIS,  O.  J.,  and  WHITE,  HADLBY, 
FULLEBTON,  DUNBAB,  and  ANBEBS,  JX. 
concur. 


06  Wash.  474) 

GOTE  T.  OITT  OF  TAOOMA. 
(Supreme  Oonit  Of  WaBhii)«ton.  Dee.  4,  1901.) 

TAXATION— MDNICIPAL  CORPORATIONS— ORDI- 
NANCES—CONST  BOCTI  ON  —  ILLBQAL  ASSESS- 
MBNT— DELINQUENT  TAX  SALES— CERTIFI- 
CATE —  ILLEQALITT  —  RECOVERY  OP  PUR- 
CHASE PRICE— LIMITATION  OF  ACTIONS. 

1.  City  of  TBC<«na  Ordinance  No.  781,  pro- 
Tiding  that  bU  certificates  of  sale  for  delln- 
aaeot  mnnidpal  taxes  "that  shall  have  been 
ulegally  or  erroneously  issued,  or  Issued  on 
property  for  a  double  oseeflsment  on  a  misde- 
scrqttioD,  or  on  city,  school,  church  or  other- 
wise exempt  property,"  shall  be  dedaied  Ule- 
gal  uader  operation  of  this  ordinance,  and  per- 
mitting the  purchaser  thereof  to  recover  the 
purchase  price,  indudea  cotificates  illegally  or 
erroneotifily  issued,  and  does'  not  merely  in- 
dade  the  two  classes  of  (1)  certificates  issued 
OD  property  for  a  double  aasessmait  on  mis- 
description; (2)  on  dty.  school,  church,  or  oth- 
erwise exempt  property. 

2.  In  an  action  under  Ordinsuce  No.  781  of 
the  dty  of  Tacoma,  providing  that  a  pnrcfaas- 
er  of  a  certificate  of  sale  for  delinauent  taxes 
may  recover  the  purchase  price  If  such  cer- 
tificate was  illegally  or  ^roneously  Issued,  al- 
legations that  uie  assessor  did  not  fix  a  true 
value  on  the  property,  but,  for  the  purpose  of 
iDcre&sing  the  debt  lunit.of  the  dty  in  order 
that  certain  bonds  might  be  Issued  with  an 
appearance  of  legality,  he  intentionally  and 
fraudulently  assessed  the  property  at  least 
four  times  its  true  value,  stated  a  cause  of  ac- 
tion. 

3.  City  of  Tacoma  Ordinance  No.  781,  pro- 
viding that  the  purchaser  of  a  certificate  of 
sale  for  delinqnoit  taxes  Illegally  or  errone- 
ously issued  may  recover  the  purchase  price, 
and  declaring  Uiat  the  city  comptroller,  on 
discovering  such  an  error  as  would  place  the 
certificate  under  the  operation  of  the  ordi- 
nance, shall  cause  notice  to  be  given  to  the 
bolder  of  such  certificate,  the  statute  of  limita- 
tions does  not  run  against  the  right  to  recover 
until  the  giving  of  sudi  notice. 

Appeal  from  superior  court,  ^«rce  county; 
W.  H.  Snell.  Judge. 

Action  by  lEtassi  A.  Qove  against  the  city 
of  Tacoma.  From  a  Judgment  tor  defoid- 
ant;  plaintiff  appeals.  BeTersed. 

B.  F.  Henstmi,  for  a^wnant  William  P. 
Beynolds  and  Bmmett  N.  Paikor,  for  re- 
qwndat 

MOUNT,  J.  This  action  was  brought  to 
recover  the  purchase  price  of  two  certificates 
of  sale  of  real  estate  issued  by  the  defendant 
city  upon  sales  for  delinquent  municipal  tax- 


es. These  certificates  were  Issued  by  the 
city  treasurer  of  said  city,  and  transferred. to 
plaintiff  under  Ordinance  No.  781.  PlalntlfT 
alleges  that  these  certificates  were  illegally 
and  erroneously  issued  upon  en  Invalid  as- 
sessment, setting  out  the  Invalidity;  that 
such  iflegallty  was  discovered  in  April,  1900, 
and  that  he  thereupon  demanded  cancellation 
of  such  certificates,  and  the  return  of  his 
money,  with  Interest,  which  demand  was  re- 
fused. A  demurrer  was  interposed  to  the 
complaint  upon  several  grounds,  only  two  of 
which  are  relied  upon  here,  as  follows:  {1) 
That  the  complaint  does  not  state  facts  suffi- 
cient; (2)  that  the  action  has  not  been  com- 
menced within  the  time  limited  by  law. 
This  demurrer  was  sustained  in  the  court  be- 
low upon  the  latter  ground,  and  Judgment  of 
dismissal  entered.  Plaintiff  appeals. 

The  questicms  presented  here  depend  en- 
tirely upon  the  construction  of  the  ordinance 
above  referred  to,  which  was  in  force  at  the 
time  the  certificates  were  purchased  by  plain- 
tiff, and  which  Is  as  fcdlows: 

"  "Ordinance  No.  781. 

"An  wdinance  for  the  cancellation  of  ille- 
gally or  Irregularly  issued  certificates  of 
sales  upon  impald  apd  delinquent  munic- 
ipal taxes  and  <m  streets  and  sewer  as- 
sesnnents,  and  prescribing  the  manner  of 
refunding  tibe  money  paid  for  such  cer- 
tificates and  the  interest  thereon. 
"Be  it  ordained  by  the  city  of  Tacoma: 
"Section  1.  That  all  certificates  of  sale  reg- 
ularly Issued  from  the  city  of  Tacoma  by  the 
officer  authorized  so  to  do,  to  the  purchaser  at 
sales  for  delinquent  and  unpaid  municipal 
taxes  or  afterwards  transferred  by  the  city 
to  other  parties,  where  the  ?lty  was  tiie  pur- 
chaser at  such  sales,  and  that  shall  have  been 
lU^ally  or  erroneonsly  issued,  or  Issued  on 
I»oper^  for  a  double  assessment,  on  a  mis- 
description or  on  city,  school,  church  or  other- 
wise exempt  property,  shall  be  declared  as 
illegal  and  erroneonsly  issued  certificates  of 
sales  under  the  operation  of  this  ordinance. 

"Sec.  2.  All  certificates  of  sales  issued  by 
the  city  of  Tacoma  and  by  the  proper  officer 
of  the  city  to  purchasers  at  sale  for  unpaid 
and  delinquent  street  or  sewer  assessments 
<x  certificates  of  sale  afterward  transferred 
to  other  parties,  where  the  dty  became  the 
purchaser  at  those  sales,  shall,  where  such 
street  or  sewer  assessments  have  been  de- 
clared Illegal  by  any  court  In  the  meaning 
of  this  ordinance,  be  declared  Illegal  or  er- 
roneously issued  certificates  of  sale. 

"Sec  S.  All  certificates  of  sale  as  described 
In  sections  1  and  2  of  this  ordinance  hereto- 
fore or  hereafter  Issued  by  the  city  of  Ta- 
coma shall  immediately  upon  coming  under 
the  operation  of  the  ordinance  be  cancelled 
by  the  city,  and  tbe  holder  of  such  certifi- 
cates of  sale  if  other  than  tbe  city  shall  re- 
ceive the  original  amount  paid  by  bim,  to- 
gether with  10  per  cent  Interest  per  annum 
from  the  date  of  sale  nntU  such  a  cancelln- 
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tlon  takes  place  In  accordaDce  with  this  or- 
dinance. 

"Sec.  4.  The  city  comptroller  shall,  when 
euch  error  is  discovered  as  would  place  the 
certificate  of  sale  under  the  operation  of  this 
ordinance,  cause  a  notice  to  be  given  to  the 
holder  of  Bucb  certificate,  where  known,  call- 
ins  for  such  certificate  of  sale,  for  the  pur- 
pose of  cancellation,  and  notifying  the  bolder 
thereof  that  unless  such  certificates  of  sale 
are  surrendered  to  the  city  on  or  before  ten 
days  from  date  of  such  notice,  all  interest 
will  cease. 

"Sec.  5.  When  certificates  of  sale  are  can- 
celled in  accordance  with  this  ordinance,  a 
warrant  shall  be  drawn  on  the  general  fund 
for  the  amount  of  such  certificate  of  sale  and 
the  Interest  as  hereinbefore  set  fortb,  and  de- 
livered to  the  person  presenting  sucb  certifi- 
cate for  cancellation. 

"Approved  Jan.  11,  1893." 

Respondent  contends  that  only  two  classes 
of  illegal  or  erroneously  issued  certificates 
are  declared  sucb  under  the  ordinance,  viz.: 
(1)  Certificates  issued  on  property  for  a 
double  assessment  on  misdescription;  (2)  on 
city,  school,  cburcb,  and  otherwise  exempt 
property.  We  are  of  opinion,  however,  that 
the  words  used  In  this  ordinance  are  used  In 
their  usual  and  ordhiary  sense,  and  that  the 
terms  "Illegally  or  erroneously  Issued"  are 
not  limited  by  the  classets  named  as  double 
assessments  and  exempt  property,  but  are  an 
Independent  class,  and  include,  as  they  say, 
all  certificates  regularly  Issued  from  the  city 
that  shall  have  been— First,  illegally  or  er- 
roneously issued;  second.  Issued  for  double 
assessment;  and,  third.  Issued  on  exempt 
property,— the  first  class  referring,  no  doubt, 
to  the  method  of  assessment  and  issue,  and 
the  other  two  classes  referring  to  the  prop- 
erty assessed.  This  case  has  to  do  with  the 
first  class,  and  these  certificates  are  alleged 
to  have  been  illegally  and  erroneously  issued 
for  12  reasons.  In  considering  the  first 
ground  of  demurrer.  It  Is  not  necessary  to 
consider  all  of  these  reasons.  Passing  by 
those  which  have  not  been  before  this  court, 
subparagraph  "e"  of  the  first  cause  of  action 
in  the  complaint  is  as  follows:  "That  said 
assessor  did  not  fix  a  true  valuation  upon  the 
property  described  in  safd  certificate,  but,  on 
the  contrary,  for  the  purpose  of  Increasing 
the  debt  limit  of  said  city  to  a  false  and  ex- 
cessive amount,  in  order  that  certain  bonds 
and  warrants  might  be  Issued  with  an  ap- 
pearance of  legality,  which  could  not  have 
been  Issued  without  disclosing  their  Inva- 
lidity if  said  property  and  other  property  In 
said  city  bad  been  assessed  at  its  true  valu- 
ation, said  assessor  intentionally,  arbitrarily, 
maliciously,  and  fraudulently  placed  a  valua- 
tion upon  said  property  at  least  four  times 
as  much  as  Its  true  value."  This  Is  a  dis- 
tinct allegation  that  the  officer  whose  duty  it 
was  to  make  tlie  assessment  not  only  disre- 
garded his  duty  to  assess  the  property  ac- 


cording to  Its  value,  but  fraudulently  placed  t 
valuation  thereon  largely  In  excess  of  its  true 
value.  This  court  has  repeatedly  held  tbat, 
when  public  officers  In  discharge  of  their  du- 
ties fraudulently  refuse  to  exercise  tbeir 
judgment,  and  tyrannically  place  an  excess- 
ive valuation  upon  property,  the  courts  will 
relieve  against  such  excessive  valuation. 
Andrews  v.  King  Co.,  1  Wash.  46,  23  Pac. 
400,  22  Am.  St.  Rep.  136;  Whatcom  Co.  v. 
Falrhaven  Land  Co.,  7  Wash.  101,  34  Pac. 
563;  Bonn  v.  Chehalls  Co.,  11  Wash.  134,  39 
Pac.  365;  I-ockwood  v.  Roys,  11  Wash.  697, 
40  Pac.  346;  Knapp  v.  King  Ca,  17  Wash. 
507,  50  Pac.  480;  Noyes  v.  Same,  18  Wash. 
417,  51  Pac.  1052;  Landes  Estate  Co.  v. 
Clallam  Co.,  1»  Wash.  669.  53  Pac.  670; 
Templeton  v.  Pierce  Co.,  65  Pac.  553.  This 
being  the  rule.  It  follows  that  the  certificate 
of  sale  was  Illegally  and  erroneously  issued 
for  the  amount  named  therein,  and  could  not 
be  enforced  against  property  described  there- 
in for  the  excessive  taxes.  The  complaint, 
therefore,  stated  a  cause  of  action. 

2.  The  complaint  shows  upon  Its  face  that 
the  certificates  mentioned  were  purchased  by 
plaintiff  of  said  city  more  than  six  years  pri- 
or to  the  time  this  action  was  begun,  so  that, 
if  the  statute  of  limitations  began  to  run 
against  the  claim  at  the  time  the^certlficates 
were  purchased  by  plaintiff,  this  action  was 
barred-  when  brought  The  pertinent  In- 
quiry, then,  la,  when  did  the  statute  begin- 
to  run?  This  question,  too,  as  we  view  It, 
depends  upon  the  ordinance  above  quoted. 
Section  S  provides  that  the  certificate  of  sale 
shall,  immediately  upon  coming  under  the 
operation  of  the  ordinance,  be  canceled  by 
the  city,  and  the  holder  shall  receive  from 
the  city  the  original  amount  paid  by  him,  to- 
gether with  interest  at  the  rate  of  10  per 
cent  per  annum  from  the  date  of  sale.  Sec- 
tion 4  provides  that  the  city  comptrollM- 
shall,  when  such  error  is  discovered  as  would 
place  the  certificate  under  the  operation  of 
the  ordinance,  cause  a  notice  to  be  given  to 
the  holder  of  such  certificate  calling  the 
same  for  cancellation,  etc.  The  object  of 
this  ordinance  is  manifest,  viz.,  to  guaranty 
to  purchasers  of  these  certificates  that  the 
certificate  are  legal,  and  property  issued, 
and.  If  not  valid,  the  return  of  the  money 
paid  therefor,  with  interest.  The  nile  of 
caveat  emptor  urged  by  respondent  can  have 
no  application  in  a  case  of  this  bind,  for  the 
reason  that  the  purchaser  need  take  no  no- 
tice of  the  record  to  learn  whether  the  cer- 
tificate la  regularly  and  legally  issued,  and 
is  therefore  of  value.  If  It  Is  of  no  value 
as  a  certificate  of  sale  of  real  estate.  It  is 
of  value  as  a  contract  with  the  city  to  re- 
pay the  money  paid  for  it  with  Interest  at 
some  future  time,  and  may  be  of  greater  val- 
ue for  the  latter  account  than  the  former. 
It  is  further  manifest  from  the  ordinance 
tliat  the  city  Intended  to  sell  these  certifi- 
cates so  as  to  realize  the  delinquent  taxes 
dne  the  city,  and  to  refund  the  nionej  ad- 
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ranced  apon  them  only  after  actual  discov- 
ery that  they  were  invalid.  It  cannot  reason- 
aMy  be  said  that  the  city  Intended  that  these 
eertlQcfltes  sbonld  be  sold  after  discovery 
that  they  were  Illegal,  and  thus  used  as  an 
obligation  upon  which  to  borrow  money,  be- 
cause upon  such  discovery  It  Is  made  the 
dnty  of  the  city  comptroller  to  call  such  cer- 
tificates for  cancellation.  If  the  purchaser 
is  bound  to  take  notice  of  what  appears  of 
record  Id  the  assessment  levy  of  taxes,  and 
sale  of  the  property,  and  to  know  of  the  Ille- 
gality thereof  at  the  time  of  the  purchase, 
the  dty  likewise  must  be  bound  by  the  sajne 
notice,  and  must,  Immediately  upon  the  Is- 
suance of  the  cerdfleate,  give  notice  of  Its 
cancellation.  Such  construction  *  of  the  or- 
dinance renders  It  absolutely  Inoperative  and 
of  no  effect  The  ordinance  was  intended 
to  serve  a  useful  purpose.  The  city  de- 
sired to  realize  upon  delinquent  taxes,  and 
by  the  ordinance  agreed  that  until  there 
was  an  actual  discovery  of  the  Illegal  or 
erroneons  issue  of  certificates,  no  liability 
•rose  against  it.  It  cannot  be  claimed  that, 
if  the  tertlflcates  are  valid,  and  properly 
Issned,  the  city  is  liable  in  an  action  for 
the  money  paid  therefor,  nor  can  It  he 
claimed  that  the  city  Is  liable  before  dis- 
covery. It  becomes  liable  only  at  the  date 
<^  actual  discovery  of  the  Illegal  or  er- 
roneous Issue,  which  discovery  brings  the 
certificate  under  the  operation  of  the  ordi- 
nance. The  rule,  we  think.  Is  well  stated 
by  counsel  for  appellant  as  follows:  "It  Is 
a  question  of  the  Intention  of  the  parties.  It 
the  language  and  circumstances  connected 
with  the  subject-matter  contemplate  a  ma- 
tured obligation,  the  statute  runs;  If  a  fu- 
ture maturity,  the  statute  does  not  run  un- 
til SDch  maturity."  Clearly,  the  language 
and  circumstances  here  Indicate  a  future 
maturity.  The  language  Is:  "The  city  cbmp- 
tndler  shall,  when  such  error  Is  discovered, 
•  '  •  cause  notice  to  be  given  to  the  hold- 
«  *  •  •  cnlling  for  such  certificate  •  •  • 
fop  cancellation."  The  holder  of  such  cer- 
tificate has  a  right  to  rely  upon  the  officer  to 
perform  his  duty  under  the  law.  It  is  thus 
wittiln  the  power  of  the  city  to  pot  the  stat- 
ute nianlng  upon  discovery.  It  Is  within  the 
porer  of  the  holder  of  any  such  certificate 
to  collect  the  amount  paid  therefor,  after 
glTing  notice  to  the  city  of  said  discovery. 
In  the  case  of  Rork  t.  Board,  46  Kan.  ITS,  26 
Pae.  381,  cited  and  relied  upon  by  respond- 
ent, there  was  do  obligation  on  the  part  of 
the  county  cl^k  or  board  of  county  commis- 
sloners  to  notify  the  holders  of  certificates 
of  the  discovery  of  the  errors  or  Irregulari- 
ties, or  to  call  the  certificates  for  cancetia- 
tion;  and  the  court  there  held  that  the  hold- 
w  vas  bound  to  know  the  record,  and  to 
present  his  certlficate»  for  payment  within 
three  years.  In  the  case  at  bar  It  was  the 
expren  dnty  of  the  officer  to  notify  the  hold- 
er and  call  the  certificates  for  cancellation. 
This,  we  think,  dlstingulsbes  this  case  from 


that  one,  and  from  all  that  class  of  cases 
where  the  rule  of  caveat  emptor  applies. 
The  case  of  White  v.  City  of  Brooklyn  (N.  Y.) 
25  N.  E.  243,  Is  a  case  In  point  It  Is  there 
held  that  on  account  of  a  provision  in  the 
certificate  that  If  any  Irregularity  shall  be 
discovered  In  the  proceedings,  the  purchase 
money  and  all  sums  paid  shall  be  repaid  to 
said  purchaser,  the  right  to  the  recovery  of 
the  purchase  money  depended,  not  on  the  ex- 
istence of  an  Irregularity,  but  on  the  discov- 
ery thereof,  and  that  the  statute  did  not  be- 
gin to  run  until  such  discovery.  We  are  of 
the  opinion,  therefore,  that  the  statute  of  lim- 
itations did  not  begin  to  run  until  the  dis- 
covery and  notice  to  plaintiff.  This  is  al- 
lied to  have  been  in  April,  1900.  The  action 
was  begun  In  June  of  the  same  year. 

The  cause  will  therefore  be  reversed,  with 
instructions  to  the  lower  court  to  overrule 
the  demurrer. 

EEAVTS,  C.  J.,  and  DUNBAR,  FULLER- 
TON,  WHITE,  ANDERS,  and  HADLEY.  3J., 
concur. 


(26  Wash.  466) 
GEORGE  T.  BUTLER  et  at 
(Supreme  Oonrt  ot  WashingtiKL  Dec.  4, 1901.) 

LIMITATIONS  OP  ACTIONS  —  ABSENCE  FROM 
STATE— H0RT0A0B3— SEPARATE  NOTBS-SUB- 
SEQUENT  PURCHASER— RATE  OF  INTEREST. 

1.  Absence  of  a  mortgagor  from  the  state 
will  not  prevent  limitntiODS  running  In  favw 
of  his  grantee,  who  is  not  obligated  to  pay  tlie 
debt 

2.  A  covenant  in  a  mortgage  to  pay  the  debt 
"according  to  the  terms  of  the  notes  secured" 
does  not  prevent  limitations  running  against 
that  part  of  the  debt  secured  by  one  of  the 
notes,  on  the  theory  that  the  whole  amonnt  se- 
cured Is  a  unit. 

3.  Where  a  debt  secured  by  a  mortgage  is 
evidenced  by  several  notes,  each  note  is  the 
foundation  for  a  separate  cause  of  action,  and 
limitatioDS  will  run  againat  those  first  '  due, 
though  the  others  are  not  yet  barred. 

4.  Under  1  Ballinger's  Ann.  Codefl  &  St.  S 
4o35,  i>rovidiQg  that  a  mortgage  shall  be  valid 
as  against  bona  tide  purchasers  from  the  date 
of  filing,  and  that  the  filing  shall  be  notice  to 
all  the  world,  a  subsequent  purchaser  has  a 
right  to  rely  on  the  terms  of  the  mortgage, 
and  as  against  him  an  agreement  in  the  note 
for  a  higher  rate  of  interest  than  that  stated 
in  the  mortgage  cannot  be  enforced,  unless  he 
has  assumed  to  pay  sndi  higher  rate. 

Appeal  from  superkir  court  SnohomlBh 
county;  Frank  T.  Reid,  Judge. 

AcUtm  by  Henry  George  against  W.  B. 
Gaynor  and  otSiers.  Mary  M.  BuUer  and  oth- 
ers Intervened.  From  a  Judgment  for  de- 
fendants, plaintiff  appends.  Affirmed. 

Whitney  &  Ueadlee,  for  appellant  Fran- 
cis H.  BrowncU,  for  respondents. 

HADLEY,  J.  This  la  an  action  foreclosing 
a  mortgage.  It  appears  by  the  complaint 
that  on  the  16th  day  of  February,  1892,  the 
defendant  W.  E.  Gaynor  executed  and  deliv- 
ered to  Wyatt  J.  Rucker  and  Bethel  J.  Rnck- 
er  certain  promissory  notes  as  follows:  One 
note  for  $3,000,  due  18  months  after  date; 
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dud  one  for  ^666.67,  due  2  years  after  date. 
By  tlie  terms  of  tlie  notes  eacli  drew  Interest 
at  the  rate  of  S  per  cent  per  annum  from 
date  until  maturity,  and  after  maturity  at 
tlie  rate  of  8  per  cent  per  montb,  payable 
monthly.  On  the  same  day  the  notes  were 
executed  the  said  defendant  executed  a  mort- 
gage upon  certain  real  estate  In  the  city  of 
Everett  to  secure  the  payment  of  the  notes. 
No  part  of  said  notes  has  been  paid  except 
the  sum  of  $583.34,  which  was  paid  upon  the 
last-mentioned  note  on  the  24th  day  of  Febru- 
ary, 1894.  It  Is  alleged  that  on  the  12th  day 
of  November,  1895,  the  said  payees  and  mort- 
gagees aaslgned  and  transferred  the  said 
notes  and  mortgage  to  the  plalntlCt  In  this 
suit  and  that  he  Is  now  the  bolder  thereof. 
The  complaint  alleges  that  the  defendant 
Gaynor,  the  maker  of  said  notes  and  mort- 
gage, was  absent  from  the  state  of  Wash- 
ington at  the  time  said  notes  became  due,  and 
that  he  has  not  returned  to  this  state  since 
right  of  action  upon  the  notes  and  mortgage 
accrued.  The  respondents  Lucy  A.  Frled- 
Ileb  and  Mary  M.  Butler  subsequently,  by 
deed,  became  the  owners  of  separate  portions 
of  the  mortgaged  premises.  Said  respond- 
ents demurred  to  the  complaint  by  way  of 
general  demurrer,  and  also  by  way  of  inter- 
posing the  statute  of  limitations.  The  de- 
murrer was  by  the  court  overruled.  Be- 
spondentB  then  answered  the  complaint  deny- 
ing certain  allegations  therein,  and  alleged 
affirmatively,  among  other  things,  their  own- 
ership of  portions  of  the  mortgaged  premises, 
and  that  the  action  was  not  commenced  with- 
in the  time  limited  by  law  as  to  said  $3,000 
note.  In  that  no  payments  were  ever  made 
upon  said  note,  and  more  than  six  years 
elai}sed  since  the  maturity  thereof  before 
this  action  was  commenced.  The  reply  der 
nles  the  affirmative  allegations  of  the  answer. 
Upon  these  Issues  the  cause  was  tried  by  the 
CLurt  and  decree  entered  denying  any  re- 
covery on  the  said  ¥3,000  obligation,  and 
granting  a  recovery  upon  the  other  note  for 
the  amount  of  Its  face  less  the  said  payment 
thereon,  with  Interest  computed  at  the  rate 
of  8  per  cent,  per  annum  until  the  date  of 
the  decree.  The  plalntlOC  appeals,  and  as^gns 
as  error:  <1)  That  the  court  erred  In  refus- 
ing to  allow  the  full  amount  of  said  $3,000 
note,  together  with  8  per  cent  per  annum  in- 
terest, and  3  per  cent  per  month  thereafter, 
compounded;  (2)  that  the  court  erred  in  re- 
fusing to  allow  upon  the  other  note  Interest 
at  3  per  cent  per  month,  compounded  after 
maturity;  (3)  that  the  court  erred  In  oon- 
dnding  as  a  matter  of  law  that  appellant  was 
not  entitled  to  have  his  mortgage  foreclosed 
for  the  principal  and  Into^  doe  on  the  $3,- 
000  note. 

The  $3,000  note  matured  August  16,  1893, 
and  the  other  one  matured  February  16, 
1S94.  On  the  lOtii  day  of  August  1890,  six 
years  had  elapsed  since  the  maturity  of  the 
$3,000  note,  and  on  the  16th  day  of  Febru- 
ary, 1900,  a  like  period  had  elapsed  since  the 


maturity  of  the  other  one.  This  action  ap- 
pears to  have  been  commenced  between  the 
two  last-mentioned  dates.  It  is  clear  that 
under  any  view  of  the  statute  of  llmltationa 
the  smaller  note  was  not  barred  at  the  time 
this  suit  was  commenced,  and  the  right  (tf 
action  to  foreclose  the  mortgage,  as  far  aa 
said  note  was  concerned,  was  not  tMried. ' 
Appellant  urges  that  the  $3,000  note  was  not 
barred  by  reason  of  the  absence  of  the  mak* 
er  of  the  note  from  this  state.  It  is  true, 
under  the  showing  in  this  rec<vd  the  note  was 
not  barred  as  to  Gaynor,  the  maker,  and 
consequently  the  right  of  action  to  foreclose 
.the  mortgage  was  not  barred  If  Gaynnr  bad 
remained  the  owner  of  the  mortgaged  prem- 
ises. Respondents  are,  however,  sut)sequeiit 
grantees  of  the  mortgaged  premises,  and 
they  have  interposed  the  plea  of  the  statute 
of  limitations  as  to  a  right  of  action  against 
them  for  the  foreclosure  of  the  mortgage. 

The  principal  question  involved  here  Is, 
can  the  subsequent  grantee  of  a  mortgagor 
not  obligated  to  pay  the  debt  plead  the  stat- 
ute of  limitations  against  an  action  -to  fore- 
close a  mortgage  when  the  statute  has  not 
run,  as  against  the  mortgagor  and  mak« 
of  the  note  secured  by  the  mortgage,  by  rea- 
son of  his  continued  absence  from  the  state? 
This  precise  question  seems  never  to  have 
been  directly  passed  upon  by  this  court  The 
relation  of  a  subsequent  grantee  of  a  mort- 
gagor to  the  running  of  the  statute  of  limita- 
tions has  not  been  the  subject  of  harmonious 
decision  among  the  courts  that  have  con- 
sidered it.  Certain  phases  of  the  subject  have 
heretofore  been  considered  by  this  court  In 
Damon  v.  Leque,  17  Wash.  573,  50  Pac.  485, 
61  Am.  St  Rep.  927,  a  subsequent  execu- 
tion purchaser  under  a  Judgment  against  tbe 
mortgagor  was  made  a  party  defendant  In  an 
action  which  was  held  to  be  one  in  fore- 
closure. The  court  in  that  case  said:  "The 
case  turns  upon  the  question  of  the  right 
of  the  mortgagor  to  revive  the  mortgage  aft- 
er the  bar  of  the  statute  had  become  com- 
plete as  against  another  party  who  had  par- 
chased  the  lands,  but  was  not  obligated  to 
pay  the  debt.  The  authorltira  are  conflict- 
ing upon  this  question,  but  the  great  weight 
sustains  the  defendants  on  the  proposition. 
The  mortgagor  could  no  more  revive  the  mort- 
gage in  such  a  case  than  he  could  give  a  new 
mortgage  upon  the  land."  Again,  in  the  case 
of  Stubblefleld  v.  McAuliff,  20  Wash.  412, 
55  Pac.  637,  it  was  held  that  where  a  note 
was  secured  by  a  mortgage  executed  by  a 
man  and  wife  upon  community  realty,  paj- 
ments  of  principal  or  Interest  thereon  made 
by  the  husband  without  the  authority  of  the 
wife,  after  maturity,  will  not  extend  the  time 
of  the  running  of  the  statute  of  limitations  as 
against  the  wife.  The  theory  upon  which 
the  Srst  case  was  decided  was  that,  when 
the  right  of  action  as  against  the  debt  secur 
ed  by  the  mortgage  is  barred,  the  right  of 
action  upon  the  mortgage  Itself  Is  also  b8^ 
red.  The  latter  case  was  decided  upon  the 
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tbeory  that  part  payment  by  one  person,  be- 
ing eqnlTalent  to  a  new  contract  based  upon 
an  old  consideration  upon  which  a  cause  of 
action  accmea  at  the  time  of  payment,  binds 
only  the  person  malting  the  payment  or  one 
whom  he  has  authority  to  bind  by  a  new  con- 
tract to  pay  the  balance.  In  the  case  of 
Board  of  Church  Erection  Fund  of  General 
Assembly  of  Presbyterian  Church  t.  First 
Presbyterian  Church  of  Seattle,  19  Wash. 

53  Pac.  671,  the  opinion  contains  a  state- 
ment that  may  npou  first  reading  appear  to 
put  the  case  in  conflict  with  Damon  t.  Leque, 
snpra,  which  had  been  prevlouBly  decided. 
A  similar  state  of  facts  existed  in  the  two 
caws.  In  the  later  case  the  grantee  of  the 
mortgagor  eongbt  to  raise  the  defense  of  the 
statute  of  limitations  in  this  court  Tbe  de- 
fense had  not  been  {beaded  in  the  court  be- 
low by  way  of  answer,  and  the  demurrer 
was  only  upon  the  ground  that  the  complaint 
did  not  state  facts  sufilcient  to  constitute 
a  cause  of  action,  ^t  was  held  that  when 
the  attention  of  the  court  is  intended  to  be 
directed  to  ttae  subject  of  the  statute  of  lim- 
Itatioas  by  way  of  demurrer,  it  must  be  so 
specially  designated  in  the  demurrer;  that 
being  a  distinct  and  separate  ground  of 
demurrer  as  provided  by  statute.  In  discuss- 
ing this  subject  the  opinion  states:  "In  tbe 
Unt  place,  a  pleading  of  -tbe  statute  of  limita- 
tions is  a  privilege  which  is  accorded  by  the 
law  lo  tbe  defendant— In  this  case  the  Pres- 
byterian Church,— and  it  can  avail  Itself  of 
tbaft  pilrilege,  or  answer  upon  tbe  merits,  or 
default  Just  as  it  pleases.  It  is  not  a  right 
wliich  defendant  Walter  Morgan  can  receive 
the  braefit  of."  The  further  discussion  of 
tlie  subject  bowever,  shows  clearly  that  tbe 
conrt  did  not  adjudicate  the  question  of  the 
statute  of  limitations,  for  the  reason  that  It 
was  not  raised  in  tbe  record.  The  case  was 
fa  fact  determined  upon  other  grounds. 
There  Is,  therefore,  no  conflict  between  that 
case  and  Damon  v.  Leque.  On  the  anthori- 
tf  of  the  latter  case  It  must  be  considered, 
therefore,  at  tbe  outset  of  the  consideration 
of  this  subject  fts  settled  by  this  court  that, 
when  a  debt  secured  by  a  mortgage  Is  barred 
by  the  statute  of  limltationB.  tbe  mortgage 
is  also  barred,  and  tbe  mortgage  cannot  be 
revived  by  the  act  of  the  mortgagor  as 
against  a  subsequent  grantee  without  bis 
consent  In  the  case  at  bar  the  full  statutory 
period  had  run  against  the  mortgage  debt  If 
the  debtor  had  remained  witbtn  the  state. 
Section  43606,  2  BaUinger's  Ann.  Codes  &  St., 
prorfdes  as  ff^ows:  "If  the  cause  of  action 
shall  accrue  against  any  person  who  shall 
be  out  of  the  state  or  concealed  therein,  such 
action  may  be  commenced  within  tbe  terms 
herein  respectively  limited  after  tbe  return 
of  such  perswi  into  tbe  state,  or  after  tbe 
time  ot  such  concealment;  and  If,  after  such 
pause  of  action  shall  have  accrued,  such  per- 
son shall  depart  from  and  reside  out  ot  this 
state,  OT  conceal  himself,  tbe  time  of  his  ab- 
sence or  concealment  shall  not  be  deemed 


or  taken  as  any  part  of  the  time  limited  for 
the  commencement  of  such  action."  By  rea- 
son of  the  above  provision  the  operation  of 
the  statute  of  limitations  was  suspended  dur- 
ing the  absence  of  the  debtor  from  the  state, 
and  It  Is  therefore  clear  -that  the  right  of  ac- 
tion against  him  is  not  barred.  The  statute 
having  been  suspended  as  to  the  right  of  ac- 
tion against  the  debtor,  was  It  for  that  rea- 
son suspended  as  to  the  right  of  action  upon 
the  mortgage  against  tbe  subsequent  grantee 
of  the  mortgaged  land?  The  rule  adopted  by 
this  court  B.a  far  as  it  has  passed  upon  the 
right  of  a  grantee  to  Interpose  tbe  defense  of 
the  statute  of  limitations  against  an  action 
to  foreclose  a  mortgage,  seems  to  be  in  har- 
mony with  that  adopted  by  the  supreme 
court  of  California.  In  Wood  v.  Goodfellow, 
43  Gal.  185,  a  question  similar  to  the  one 
involved  here  was  under  consideration.  The 
court  there  held  that  there  Is  no  difference 
in  principle  between  tbe  suspension  of  the 
running  of  the  statute  of  limitations  resulting 
from  an  express  waiver  and  one  caused  by 
voluntary  act  In  absenting  one's  self  from  the 
state.  In  order  that  the  views  and  reasoning 
of  the  California  court  may  more  fully  ap- 
pear, we  quote  extensively  from  the  opinion 
In  said  case,  as  follows:  "If  Goodfellow 
still  held  tbe  equity  of  redemption,  and  if  tbe 
action  was  against  him  alone,  -It  is  'evident 
his  absence  from  the  state  would  afford  a 
sufficient  answer  to  the  plea  of  the  statute 
of  limitations.  Bo  long  as  he  retained  the 
equity  of  redemption,  and  no  other  rights  had 
intervened  by  reason  of  subsequent  Mens  or 
Incumbrances,  he  had  the  power,  by  written 
stipulation,  under  tbe  statute,  to  extend  the 
time  within  which  the  debt  should  not  be 
barred,  or  he  might  suspend  the  running  of 
the  statute  by  his  absence  from  the  state.  So 
long  as  his  rights  only  were  to  be  affected, 
it  was  within  his  power  to  suspend  the  opera- 
tion of  the  statute  either  by  a  written  stipu- 
lation or  by  absenting  himself  from  the  state. 
But  this  court  has  repeatedly  decided  that  as 
against  subsequent  Incumbrancers,  or  a  sub- 
sequent holder  of  the  equity  of  redemption, 
the  mortgagor  has  no  power  by  stipulation 
to  prolong  tbe  time  of  payment  or  in  any 
manner  Increase  the  burdens  on  the  mortga- 
ged premises.  Lord  v.  Morris,  18  Cal.  4Ki; 
McCarthy  v.  White,  21  Cal.  495.  82  Am.  Dec. 
754;  Lent  v.  Morrill,  25  Cal.  500;  Low  v.  Al- 
len, 26  CaL  141;  Lent  v.  Shear,  Id.  3411;  Bar- 
ber V.  Babel.  36  Cat.  11;  Stchel  v.  CarrUIo,  42 
Cal.  493.  •  •  •  The  argument  [of  coun- 
sel] assumes  that  a  subsequent  holder  of  the 
equity  of  redemption  or  a  subsequent  in- 
cumbrancer stands  In  tbe  shoes  of  the  mort- 
gagor, and  cannot  Invoke  tiie  aid  of  the 
statute  In  the  given  case,  because  be  could 
not  But  it  Is  the  settled  doctrine  of  this  court 
as  will  be  seen  from  the  authorities  above 
cited,  that  when  third  persons  have  subse- 
quently acquired  Interests  In  the  mortgaged 
property  they  may  iQv(*e  the  aid  of  the- stat- 
ute as  against  tbe  mortgage,  even  though  the 
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mortgagor,  as  between  himself  and  the  mort- 
gagee, may  have  waived  its  protection;  and 
we  see  no  difference  In  principle  between  a 
suspension  of  the  running  of  the  statute  re- 
sulting from  an  express  waiver  and  one  caus- 
ed by  his  voluntary  act  in  absenting  himself 
from  the  state.  In  either  case  it  Is  the  sole 
act  of  the  mortgagor,  performed  at  a  time 
when  he  had  lost  his  rightful  control  over  the 
property,  and  when  other  interests  had  inter- 
vened, which  ought  not  to  be  dependent  for 
their  protection  on  the  conduct  of  the  mort- 
gagor. When  the  mortgagor  has  parted 
with  hia  title  to  the  property,  and  ceased  to 
have  any  Interest  therein,  those  who  have 
succeeded  to  his  rights  stand  in  the  same 
relation  to  the  mortgagee  as  if  they  had  orig- 
inally made  the  mortgage  on  their  own  prop- 
erty to  secure  the  debt  of  the  mortgagor. 
The  mortgagor  has  no  interest  in  the  prop- 
erty, nor  are  they  under  obligation  to  pay  hia 
debt.  Their  property,  however,  is  bound  as 
collateral  security  for  its  payment,  Tmder  the 
mortgage,  which  is  a  contract  in  writing,  by 
which  the  property  is  pledged  as  a  security  tor 
the  debt.  The  mortgage,  in  such  a  case,  has 
the  same  effect  in  law  as  if  it  had  been  orig< 
inally  made,  as  a  separate  instrument,  by  the 
parties  succeeding  to  the  rights  of  the  mort- 
gagor to  secure  his  debt"  In  Anderson  v. 
Baxter,  4  Or.  105,  a  similar  rule  was  an- 
nounced. The  court  In  that  case  observed: 
"If  the  relief  sought  had  been  a  decree  in  per- 
sonam, the  analogy  would  l>e  sufficiently  com- 
plete, and  the  period  of  such  absence  not  be 
included  as  any  pert  of  the  time  limited. 
Such  absence-  in  that  case  would  suspend, 
or  at  least  affect,  the  party's  remedy,  which 
is  the  only  reason  for  the  exception.  In  this 
case  the  plaintiff  can  claim  no  remedy,  except 
to  have  the  property  in  question  adjudged  to 
be  sold  to  satisfy  the  debt  secured  thereby. 
It  was,  in  effect,  a  proceeding  in  rem,  and  the 
absence  of  the  mortgagors  did  not  Interfere 
with  the  prosecution  of  his  remedy,  or  render 
It  less  effectual.  If  the  absence  of  the  morV 
gagors  in  this  case  prevented  the  statute  of 
limitations  from  running,  then  the  same  re- 
sult would  have  followed  if  the  premises  had 
been  sold  to  defendant  the  next  day  after 
the  execution  of  the  mortgage,  and  he  had 
gone  into  possession  and  remained  in  posses- 
sion thereof;  and  in  fact  the  statute  would 
never  run  so  long  as  the  mortgagors  should 
remain  away  from  the  state.  Where  a  per- 
sonal obligation  is  sought  to  be  enforced,  the 
provisions  of  Civ.  Code  Proc.  {  16,  referred 
to,  would  undoubtedly  apply;  but  where  the 
only  remedy  Is  against  the  property,  which 
has  a  fixed  situs,  tlie  construction  contended 
for  would  be  imreasonable."  It  is  suggested 
that  the  last-named  case  should  be  distin- 
guished, because  the  remedy  there  was 
against  the  land  alone,  there  being  no  per- 
sonal obligation  to  pay  the  debt;  and  that, 
when  the  mortgagor  had  conveyed  the  prop- 
erty, there  was  no  longer  any  cause  of  action 
against  him,  and  necessarily  his  absmce 


from  the  state  could  not  affect  the  running  of 
the  statute.  We  are  not,  however,  impress- 
ed with  the  distinction  sought  to  be  made. 
If  a  personal  obligation  exists,  and  the  maim- 
er thereof  leaves  the  state,  the  remedy  under 
the  mortgage  remains  against  the  prcqterty, 
and  may  be  enforced  at  any  time  when  the 
obligation  is  due.  It  is  with  this  remedy 
against  the  property  alone  that  the  grantee 
of  the  m(^gaged  premises  Is  concerned.  It 
is  further  suggested  that  the  case  of  Audec- 
son  V.  Baxter,  supra,  Is  inconsistent  with 
Cross  V.  Allen,  141  U.  S.  528,  12  Sup.  Ct  67, 
S5  li.  Ed.  843,  which  was  a  case  that  went  up 
to  the  supreme  court  of  the  United  States 
from  Oregon,  and  involved  the  consideration 
of  the  laws  of  Oregon  on  certain  phases  of 
the  statute  of  limitations.  The  supreme 
court  of  Oregon  had  determined  that  under 
the  statutes  of  that  state  a  payment  made 
upon  a  note  after  maturity  by  one  Joint  obH- 
gor  had  the  effect  to  bind  the  co-obligor  or 
surety,  and  the  question  before  the  supreme 
court  of  the  United  States  was  the  effect  ot 
the  state  law  as  construed  by  the  svq;>reme 
court  of  the  state.  We  do  not  see  that  the 
cases  are  necessarily  Inconsistent.  Cross  v. 
Allen  Involved  the  question  of  the  power  of 
one  obligor  by  his  act  to  continue  an  obliga- 
tion against  a  co-obligor,  who  was  bound 
equally  with  himself  on  the  original  obliga- 
tion. But  in  Anderson  v.  Baxter  the  ques- 
tion was  whether  the  act  of  the  debtor  la 
absenting  himself  from  the  state  could  affect 
the  rights  of  one  who  was  never  in  any  way 
boimd  with  him  on  an  obligation.  The  dif- 
ference was  such  that  the  supreme  court  of 
Oregon  might  adopt  the  two  views  as  applied 
to  the  different  facts  without  any  inconsis- 
tency. This  court,  in  Stubblefleld  v.  McAn- 
Uff,  supra,  declined  to  follow  Cross  v.  Allen, 
as  declaring  a  rule  applicable  to  this  state; 
In:  Fowler  v.  Wood  (Sup.)  28  N.  Y.  Supp.  ft76, 
the  supreme  court  of  New  York  seem^  to 
have  announced  a  rule  in  harmcmy  with  tlie 
California  and  Oregon  cases.  The  opinion 
says:  "Nothing  appears  in  the  evidence  to 
arrest  the  ox)eration  of  the  statute  as  to  the 
appellant,  except  the  fact  tliat  before  the  ex- 
piration of  20  years  Ferris  removed  from  the 
state.  This  act  suspended  the  running  of  the 
statute  as  against  him.  Whether  it  also  sus- 
pended the  statute  as  to  the  cause  of  action 
against  the  owner  of  the  mortgaged  property 
is  a  question  that,  so  far  as  my  examination 
goes,  has  not.  prior  to  this  case,  been  decided 
In  this  state.  •  •  •  The  Code  js-ovides 
that  an  action  upon  a  sealed  instrument  must 
be  commenced  within  20  years  after  the  cause 
of  action  accrued;  but  if,  after  a  cause  of  ac- 
tion has  accrued  against  the  person,  be  de- 
parts from  the  state,  etc.,  the  time  of  his 
absence  Is  not  a  part  of  the  time  limited  for 
the  commencement  of  the  action.  This  peo- 
vision  very  plainly  has  reference  solely  ta  a 
cause  of  action  against  the  person  who  de- 
parts from  the  state.  It  does,  not  su^Ktad 
the  operation  of  the  statute  as  to  a  person 
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liable  OD  tbe  same  eanse  of  action,  who  con- 
tlnaea  to  reside  wltbio  the  state;  nor  was 
it  Intended  to  extend  the  time  generally 
within  which  an  action  might  be  hrougbt  for 
the  debt  or  the  enforcement  of  a  security 
collateral  to  the  debt  It  affects  the  remedy 
solely  against  the  person  who  departs  from 
the  state."  We  are  not  aware  that  the 
above  case  was  ever  reviewed  by  the  court  of 
appeals  of  New  York.  We  are  aware,  as 
heretofore  Indicated,  that  some  other  courts 
have  adopted  a  different  rr^le  from  that  an- 
nounced In  the  above  cases.  But  viewing 
the  subject,  as  we  do,  hi  connection  with  prior 
decisions  of  this  court,  we  do  not  find  It  nec- 
essary to  review  those  cases  here.  This  court 
having  already  adopted  the  same  view  as  that 
of  the  supreme  court  of  California,— that  a 
debtor  cannot  revive  a  debt  once  barred  as 
against  a  subsequent  grantee  of  mortgaged 
premises  without  his  due  consent  thereto, — 
we  are  disposed  to  adopt  here  the  reasoning 
of  that  court  In  Wood  v.  Goodfellow,  supra, 
as  applied  to  the  effect  of  the  mortgagor's  ab- 
sence from  the  state  upon  the  running  of  the 
statute  of  limitations.  It  is  there  held,  as 
shown  above,  that  there  la  no  difference  In 
principle  between  a  suspension  of  the  stat- 
ute by  e3:presa  waiver  and  that  caused  by  the 
mortgagor's  voluntary  act  In  absenting  blm- 
aclf  from  the  state;  that  in  either  case  It  Is 
the  sole  act  of  tbe  mortgagor,  performed  at  a 
time  when  be  had  lost  bis  rightful  control 
over  the  property,  and  when  other  Interests 
bad  Intervened,  which  ought  not  to  be  de< 
pendent  for  their  protection  upon  the  conduct 
Qt  the  mortgagor.  This  Is  an  action  to  fore- 
close a  mortgage,  and  It  therefore  comes 
within  the  provisions  of  2  Balllnger's  Ann 
Codes  ft  St  S  4798.  subd.  2,  which  limits  the 
period  to  six  years  for  bringing  "an  action  up- 
OD  a  contract  In  writing  or  liability,  express 
or  Implied,  arising  out  of  a  written  agree- 
ment." More  than  sU  years  having  elapsed 
betweoi  the  maturity  of  the  $3,000  note 
and  tbe  commencement  of  this  suit,  the  action 
It  therefore  barred  as  to  the  amount  repre- 
■ented  by  aald  note,  nnlesa,  tor  further  rea- 
sons urged.  It  la  excused  from  the  operation 
of  tbe  statnte.   These  we  will  now  examine. 

Appellant  furOier  urges  that  this  mortgage 
was  given  to  secure  the  payment  of  an  en- 
tire sum.  payable  installments,  and  that 
the  action  upon  the  mortgage  Is  not  barred 
a«  to  any  portion  of  the  debt  until  the  stat- 
ute has  fully  run  against  the  last  Install- 
ment  It  la  also  suggested  that  the  mort- 
gage ctHitalns  a  covenant  to  pay  the  whole 
debt  The  corenont  Is.  however,  limited  to 
payment  according  to  the  terms  of  the  notes. 
Id  this  state  &  mortgage  ts  a  mere  lien  upon 
ttie  land  to  secore  the  payment  of  the  debt 
Tbe  debt  secured  bi  thla  case  was.  evidenced 
by  certain  promtasory  notes  or  (^ligations  de- 
scribed Is  the  mortgage,  which  severally  ma- 
mred  at  different  times.  Each  note  was  the 
touDdatlon  for  a  separate  cause  of  action,  and 
mtt  nlglit  taava  beeo  teoaght  upon  each  not* 


as  It  matured  without  fca^dosnra,  or  tiie 
mortgage  ml^t  have  been  foredosed  as  to 
each  note  at  anj  time  aftw  Its  maturity. 
Sectloa  4796,  2  BaUInga*B  Ann.  Codes  ft  St, 
provides:  "Actions  can  only  be  commenced 
within  the  periods  herein  prescribed  after 
the  cause  of  action  shall  have  accrued."  Wo 
think  the  rule  of  UmltaUon  must  be  held  to 
apply  to  each  note  as  It  matures.  The  mort- 
gage being  a  mere  Incident  to  the  note,  and 
Its  only  purpose  being  to  secure  the  seme,  It 
has  fuiailed  Its  purpose,  as  far  as  the  debt 
represented  by  the  note  Is  concerned,  when 
there  is  no  longer  a  right  of  action  upon  the 
note.  We  think,  therefore,  that  this  action 
Is  barred  as  to  the  $3,000  note,  and  we  need 
not  discuss  other  objections  urged  as  to  why 
appellant  cannot  maintain  an  action  thereon; 

The  remaining  question  is,  did  the  court 
err  in  refusing  to  allow  Interest  In  the  full 
sum  demanded  by  appellant?  As  heretofore 
stated,  the  notes  were  made  to  draw  3  pw 
cent  per  month  after  maturity,  compounded 
monthly.  Respondents'  counsel  assert  that 
the  rate  named  Is  the  equivalent  of  ^.7  p« 
cent  per  annum.  Tbe  mortgage  contains  no 
reference  to  any  Increased  rate  of  Interest 
It  describes  tbe  notes  as  bearing  8  per  cent 
Interest  from  date.  Section  4535, 1  Balllnger's 
Ann.  Codes  &  St.  provides  as  follows:  "All 
deeds,  mortgages  and  assignments  of  mtHt- 
gflges  shall  be  recorded  in  the  office  of  the 
county  auditor  of  the  county  where  the  land 
is  situated,  and  shall  be  valid  as  against  bona 
fide  purchasers  from  the  date  of  their  filing 
for  record  In  said  office;  and  when  so  filed 
shall  be  notice  to  all  the  world."  We  think 
a  reasonable  deduction  from  tbe  language  of 
the  above  statute  Is  that  subsequent  pur^ 
chasers,  who  are  notified  of  the  existence  of 
the  mortgage  by  its  record,  have  a  right  to 
rely  upon  the  terms  of  the  mortgage  so  re- 
corded. We  are  not  called  upon  to  pass  upon 
this  question  as  between  the  maker  of  the 
notes  and  the  mortgagee.  No  Judgment  in 
personam  Is  here  sought  Judgment  in  fore- 
closure against  the  lands  In  the  hands  of  the 
grantees  is  all  that  Is  demanded.  We  there- 
fore think  the  Jijst  rule  Is  tliat  the  mort- 
gaged lands  in  the  hands  of  subsequent  pur- 
chasers are  not  bound  for  a  greater  rat«  of 
interest  than  that  stipulated  In  the  mortgage 
as  recorded,  unless  the  purchaser  may  have 
assumed  and  agreed  to  pay  a  greater  rate 
that  may  be  stipulated  In  the  notes,  but  not 
shown  In  the  mortgage  as  recorded.  20  Am. 
ft  Eng.  Enc.  Law.  p.  590;  Whlttacre  t.  Ful- 
ler, C  Minn.  608  (Oil.  401);  Gardner  t.  Emer- 
son.  40  ni.  206;  Gilchrist  r.  Gou^  63  Ind. 
570,  30  AnL  Rep.  250.  In  this  ease  tbe  court 
allowed  tbe  amount  of  Interest  as  shown  by 
tbe  mortgage  of  record,  which,  m  tiUnk, 
was  right 

Tbe  judgment  to  affirmed. 

REAVI8.  O.  J.,  and  PULLERTON.  DUN- 
BAR,  WHIT^  ANDSBSk  and  MOUMi; 
concur.  "  ^ 
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DENNT  T.  BEEMAN  (PALMER,  Interrener). 
(Snpreme  Court  of  Wasbinfftoo.   Dec.  4, 1901.) 

MORTQAOBS  —  FOHSCLOStJRB  —  SUBSBQUBNT 

PURCHASBR— LIMITATION  OP  ACTIONS 
.i^.  — ABSENCE  OF  MORTQAOOR, 

Thousrb,  ordinarilr,  the  absence  of  a  mort- 
gagor from  the  state  does  iiot  atop  the  rannias 
of  limitations  as  to  a  foreclosure  Bgainet  the 
Innd  in  the  hands  of  a  subseauent  grantee  of 
the  mortgagor,  the  statute  will  not  run  where 
the  deed  to  such  grantee  was  not  recorded 
within  tbe  HmHation  period,  and  the  mortgagee 
bad  not  actual  notice  of  the  coDTeyance. 

Appeal  from  superior  court,  Snohomlsli 
county;  Frank  T.  Beid,  Judge.  • 

Action  by  Gbarl«i  L.  Denny  against  Orrle 
Beeman  for  foreclosure  of  a  mortgage,  In 
which  Percy  H.  Palmer  Interrenes,  claiming 
as  a  subaeqnent  purchaser  of  the  mortgaged 
premises.  From  a  Judgment  for  plalntltC,  tn- 
tervenw  appeals.  Affirmed. 

J.  A.  Coleman,  for  appellant.  Qeorge  E. 
Wright,  for  reapMident. 

HADLET,  J.  By  tbe  amended  complaint 
In  this  cause  It  appears  that  respondent  Is, 
by  purchase  and  assignment,  the  owner  and 
holder  of  a  certain  note  executed  by  one  Or- 
rle Beemon  on  or  about  tbe  20th  day  of  June, 
1883.  At  the  time  of  the  execution  of  the 
note,  a  mortgage  upon  certain  real  estate  in 
Snobomtsh  county  was  given  by  the  maker 
of  tbe  note  to  secure  tbe  same.  Respondent 
is  also  the  holder  of  tbe  mortgage,  and  se^s 
to  foreclose  it  In  thla  action,  Tbe  original 
complaint  was  against  Beeman,  tbe  mort- 
gagee, alone,  but  tbe  appellant  asked  leave 
to  Intervene  In  tbe  cause,  wblcb  was  grant- 
ed, and  thereafter  tbe  amended  complaint 
was  flled.  Tbe  mortgage  contains  a  cove- 
nant that  In  the  event  of  default  In  pay- 
ment of  the  debt,  it  may  be  foreclosed,  and 
the  land  sold  to  satisfy  tbe  principal  and 
Interest  of  the  debt,  together  with  any  sum 
paid  as  taxes  upon  the  mortgaged  land 
the  mortgagee,  and  also  for  (50  attwney's 
fees.  It  is  alleged  that  on  the  2d  day  ot 
April,  ]000,  respondent  paid  to  the  county 
treasurer  of  Snohomish  county  the  sum  of 
$74.36,  as  taxes  upon  the  said  mortgaged 
premises,  wblcb  taxes  were  then  due,  owing, 
and  dellnqnent,  and  were  a  lien  upon  tbe 
said  premises  paramount  to  the  lien  of  the 
mortgage;  that  tbe  said  note  became  due  on 
the  20th  day  of  Decembor,  1883,  but  no  part 
of  the  principal  or  interest  thereon,  or  the 
sum  paid  as  taxes  or  interest  thereon,  has 
ever  been  paid;  that  more  than  four  years 
prior  to  tbe  commencement  of  this  suit  the 
defendant,  Beeman,  the  maker  of  tbe  note 
and  mortgage,  d^arted  from  tbe  state  of 
Washington,  and  ever  since,  tor  the  period 
of  more  than  four  years  next  prior  to  tbe 
commencement  of  this  action,  has  resided 
outside  tbe  state  of  Washington,  and  has 
been-  continuously  absent  therefrom.  Appel- 
lant demurred  to  the  amended  complaint  on 
the  ground  that  the  action  was  not  com- 


menced  within  the  time  limited  by  law.  Tbe 
demurrer  was  by  the  court  overruled,  and 
appellant  duly  excepted  to  said  ruling. 
Thereupon  appellant  answered,  denying  cer- 
tain allegations  of  the  amended  complaint, 
and  alleging  affirmatively  that  on  December 
23,  1883,  tbe  said  mortgagor  duly  conveyed 
by  deed  all  the  proi>erty  described  in  the 
complaint  to  tbe  appellant,  who  ever  since 
has  been,  and  now  is,  the  owner  thereof;  that 
said  deed  of  conveyance  was,  on  April  19. 
1900,  duly  filed  for  record  in  the  office  of  the 
auditor  of  said  county;  and  that  this  action 
has  not  been  commenced  within  tbe  time 
limited  by  law.  Respondent  interposed  a 
g^ieral  demurrer  to  the  affirmative  matter 
contained  In  tbe  answer,  which  demurrer 
was  by  the  court  sustained,  to  which  ruling 
the  appellant  duly  excepted.  Appellant 
therei^xm  elected  to  stand  upon  his  said  an- 
swer, and  declined  to  plead  further.  Tbe 
cause  was  tried  by  the  court  upon  tbe  issues 
thus  presented,  and  decree  entered  foreclos- 
ing tbe  mortgage  for  the  amount  of  the  prin- 
cipal and  Interest  due  upon  said  note,  to- 
gether with  the  amount  paid  as  taxes,  and 
for  $50  attorney's  fees,  as  provided  In  the 
note  and  mortage.  From  eald  Judgment 
this  appeal  Is  prosecuted. 

Appellant's  contention  is  that  this  action 
is  barred  by  the  statute  of  limitations.  Tbe 
action  Is  not  barred,  as  against  the  debtor 
and  mcHtgagOT,  by  reason  of  hla  absence 
from  tbe  state.  The  full  statutory  period 
has  nm,  and  the  action  would  have  been  bar- 
red as  against  the  debtor  If  he  bad  remained 
continuously  In  tbe  state.  Appellant,  as  a 
subseqn«it  grantee  of  the  mortgaged  prem- 
Ises,  boweva*.  insists  that  tbe  action  is  bar- 
red as  to  bim,  notwithstanding  the  mort- 
gagor's absence  from  tbe  state,  and  that  the 
mortgagor's  absence  did  not  suspend  the  nm- 
ning  of  the  statute  as  to  a  foreclosure 
against  tbe  mortgaged  land.  In  George  T. 
Butier  (recentiy  decided  by  this  court;  not 
yet  officially  reported)  67  Pac.  283,  this  ques> 
tlon  was  fully  discussed,  and  was  there  de- 
termined in  accordance  with  appellant's  con- 
tention. It  must,  therefore,  be  btid  here 
that  this  action  Is  barred,  unless  tbe  ccMiduct 
of  appellant  himself  has  been  such  as  should 
be  held  to  have  suspended  the  statute.  That 
feature  of  tbe  case  we  will  now  ccmelder. 

Appellantfs  answer'  to  the  amended  com- 
plaint alleges  that  the  deed  by  wblc^  the 
mortgaged  premises  were  conveyed  by  the 
mortgagor  to  appellant  was  executed  on  the 
23d  day  of  December,  1898,  but  was  not  filed 
for  record  until  the  19tb  day  of  April.  1900. 
The  original  complaint  In  this  cause  was  fil- 
ed April  13,  1000.  Appellant's  deed  was  not 
filed  for  record  until  six  days  after  this  suit 
was  actually  commenced.  Kespcmdent  there- 
fore had  no  constructive  notice  of  tbe  exist- 
ence of  appellant's  rights  In  the  mortgaged 
premises  until  after  be  bad  actually  com- 
menced this  suit.  There  is  no  averment  in 
the  answer  that  respondent  or  his  assignor 
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had.  prior  to  tliat  time,  received  any  actnat 
notice  of  the  fact  that  sacb  a  conveyance 
had  been  made;  and  nothing  appears  In  tbe 
record  showing  such  actual  notice.  It  ap- 
pears, tJierefore;  that  respondent  did  not 
know  that  he  a  cause  of  action  against 
appellant  prior  to  the  time  tbe  deed  was  re- 
corded. He  knew  he  held  a  cause  of  action 
against  tbe  mortgagor,  as  to  which  tbe  stat- 
ute of  llmitatlona  had  not  run  becaose  of  the 
mortgagor's  absence  tiom  tbe  state,  but  he 
could  not,  under  any  principle  of  reason  and 
Justice;  be  chargeable  with  notice  that  appel- 
lant had  any  interest  In  the  land,  unless  ap- 
pellant's deed  bad  been  of  record,  or  some 
actual  knowledge  of  Its  existence  had  been 
brought  home  to  him  or  to  his  assignor.  Wa 
tbtnk,  under  such  circumstances.  It  should  be 
held  that,  when  the  deed  has  not  been  re- 
corded within  the  ordinary  limitation  period 
Id  ample  time  to  permit  the  bringing  of  the 
action  within  that  period,  or  when  actual 
knowledge  of  tbe  conveyance  has  not  been 
brought  home  to  tbe  mortgagee  or  bis  as- 
signee in  sufficient  time  to  permit  the  action 
to  be  brought  within  such  period,  then  tbe 
grantee  should  be  estopped  from  pleading 
the  statute  against  an  acUon  which  Is 
promptly  begun,  and  within  reasonable  time 
after  constructive  notice  of  the  grantee's 
rights  has  been  given  by  flUng  tbe  deed,  or 
after  tbe  mortgagee  or  his' assignee  bas  re- 
ceived actual  notice  of  the  conveyance,  mis 
principle  was  sustained  in  Spaaldlng  v.  How- 
ard (Gal.)  S3  Pac.  663. 

Fm  tbe  reasMifl  last  asslgnedt  we  think  re> 
QMrndent  was  entitled  to  have  this  mortgage 
foreclosed.  He  was  entitled  to  a  decree  es- 
tablishing his  Hen  for  the  amount  of  the 
mortgage  debt,  together  with  the  taxes  paid, 
and  for  attorney's  fees  provided  In  the  mort- 
gage. Such  relief  was  granted  him  by  the 
decree  of  tbe  court  bdow,  ^od  ttie  Judgment 
b  therefore  affirmed. 

REAVIS,  0.  J.,  and  DUNBAR,  FULLER- 
TON.  WHrm  ANDERS,  and  MOUNT,  JJ^ 
ctmcur* 


(»  wub.  my 

RAYMOND  V.  BALES  at  aL> 

^preme  Court  of  Waahtngtoa.    Dea  6, 1901.) 

MORTOAGEa— LIMITATIONS— PARTIAL  PAT- 
HBNT— KXSCDTION  PURCHASER. 

iL  Where  au  appellant  fails  to  file  the  tran- 
script within  the  time  required  by  Iawu  1901, 
pL  23,  I  2.  a  motion  to  dismiss  the  appeal  on 
tbat  ground  made  aftv  tlie  transcript  is  filed 
Will  be  denied. 

2.  Where  mortgaged  premises  are  sold  mfdes 
ezecntion  on  a  Judgment  sfnlnst  the  mort* 
icagor,  a  partial  pajmrat  by  the  mortgagor  on 
tke  debt  will  not  stop  the  nmalog  of  limita- 
tioDB  on  such  mortgaice  and  debt  as  against 
the  purcliaser  at  sudi  execntion  sale,  eveo 
thou^  the  time  of  redemption  tberefrom  bad 
not  expired  when  such  paymoit  was  made;. 

Appeal  from  superior  court,  Plwcs  eoantj; 
W.  O.  Ohapman,  Jndga. 
Acdoa  1^  Jo9^  a  Raymond  against  Jft> 
^ROMrfBg  dMlsdrsbnury  IMI. 


cob  Bales  and  others.  Prom  a  9!idgment  for 
plaintiff,  defradant  Jacob  Bales  appeals. 
Reversed. 

John  a  Stallcnp  and  J.  W.  A  Nichols,  for 
appelant  B.  F.  Jacobs,  Cor  respmident; 

HADLBT,  7.  Respondent  moves  to  dismiss 
this  appeal  for  the  reason  that  no  transcript 
of  the  record  was  prepared,  certified,  and  fil- 
ed In  the  office  of  the  clerk  of  the  sup^or 
court  at  or  before  the  time  when  tbe  appel^ 
lant  served  and  filed  his  opening  brief,  as 
provided  by  section  2,  p.  29,  Laws  1901. 
The  notice  of  appeal  was  served  July  30, 
1901.  The  transcript  was  chitted  and  filed 
in  the  office  of  the  clerk  of  the  superior 
court  on  the  16th  day  of  August,  1901. 
Thus  appellant  had  caused  the  transcript  to 
be  certified  and  filed  long  before  tbe  expira- 
tion of  the  90  days  as  provided  by  the  stat* 
Qte  Invoked  by  respondent  It,  however,  ap- 
pears tbat  appellant  s^ved  and  filed  his 
oi;>ettIng  brief  on  the  12th  day  of  August,  four 
days  before  tbe  tiuuscrlpt  was  ffied.  Re- 
spondent complains  that  this  vras  In  viola- 
tion of  the  statute  above  cited,  which  pro- 
vides: "Said  transcript  to  be  so  prepared, 
cortifled  and  filed  In  the  office  of  the  detlc 
at  or  before  the  time  when  the  appellant 
shall  serve  and  file  bis  opening  brief."  This 
motion,  however,  was  not  made  until  after 
the  record  was  supplied.  In  Onstin  t.  Jose^ 
30  Wash.  217,  38  Pac.  1006.  this  court  helil 
that  whoe  a  motliHi  Is  made  to  dismiss  an 
appeal  for  faUore  to  send  up  the  record  ta 
this  comrt  within  the  statutory  tlme^  It  wltt 
not  be  granted  whesi  the  motion  Is  not  mads 
until  after  the  appelant  bas  Cnmished  tb* 
record.  The  court  In  that  case  observed  as 
follows:  **Thls  court  has  uniformly  held  tha^ 
where  motions  of  tills  kind  are  made  aft^ 

.  the  record  bas  been  furnished  by  the  appel- 
lant the  motion  to  dismiss  wHI  not  be  en- 
tertained. We  see  no  reason  why  we  should 
vary  tbe  rule  In  this  casOb  If,  upon  the  d»- 
fanlt  ot  the  appdlants^  the  respondents  had 
availed  themselves  of  their  privilege  to  have 
moved  the  dismissal  4tf  the  appeal  for  that 
reason,  the  court  would  have  considered  It; 
and,  without  good  cause  sbovrn  f  m-  tbe  delay, 
would  have  granted  the  motion;  but  Inas- 
much as  thcT  have  waited  until  the  default 
bas  been  cured  by  the  affirmative  action  of 
the  aiipellants,  vre  cannot  see  that  tbe;r  Have 
received  any  substantial  Injury  by  the  de- 
lay.** This  motion  se^i  to  be  analogous  to 
the  one  under  consideration  In  the  above 
case.  It  was  not  made  pnnnptly  aftw  the 
service  of  appellant's  bri^  while  the  d^ult 
existed,  followed  I7  a  rtiort  record  Inoi^tit 
here  upon  the  motion,  but  -was  raised  for 
tbe  Urst  time  In  respondoitrs  brief,  long  aft- 
a  the  recwd  was  sapplied,  and  was  submit 
ted  to  this  court  at  tbe  time  tbe  caiiie  vras 

'submitted  on  its  merits.  Whetho*.  if  the 
motion  Ittd  been  seasonably  made  as  above 
Indlcfited,  we  should  have  considered  It  one 
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tbftt  tbooM  be  granted.  It  Is  not  necessary 
to  decide;  Imt  for  reasons  aforesaid  tbe  mo- 
tion is  denied. 

We  wUl  now  ffiscnss  tbe  case  upon  Its 
merits.  lAls  is  an  action  to  foreclose  a 
moni^ge.  On  the  SOtli  day  of  September, 
18S9,  tlie  defendant  George  Wood  execnted 
and  delivered  hla  promissory  note  to  Cbarles 
J^day  tot:  the  sum  of  $3,600,  due  three 
years  from  date,  wltli  Interest  at  10  per 
cent  per  annum  from  date.  On  -the  same 
day  said  Wood  executed  a  mortgage  upon 
certain  real  estate  In  Pierce  county  tor  tbe 
purpose  of  securing  said  note.  By  assign- 
ment respondent  Is  the  owner  of  the  note 
and  mortgage.  Interest  was  paid  upon  the 
note  aa  It  matured  unti}  March  19,  18&4,  and  It 
Is  alleged  that  thereafter,  on  the  24th  day  of 
February,  1S99,  a  payment  of  $50  was  made 
upon  the  note.  Tbe  defmdant  Wood  and  ap- 
Iiellant,  Bates,  answered  tbe  complaint  sepa- 
rately, .  Bales  Is  tbe  sole  appellant  In  bis 
answer  he  alleges  that  on  the  10th  day  of 
February.  ISOG,  be  recovered  a  judgment 
against  tbe  said  Wood  and  bis  wife  Id  the 
sum  of  (8,802.57,  wblcb  then  became  a  lien 
upon  the  real  eistate  described  In  the  mort- 
l^ge;  that  on  tbe  20tb  day  of  October.  1808. 
execution  issued  upon  said  Judgment  and  the 
sheriff  of  Pierce  county  duly  levied  upon 
said  real  estate,  and  tbe  same  was  sold  to 
appellant  at  sberltTs  sale  on  tbe  2Ctb  day  of* 
November,  1808,  and  a  sberlfTs  certificate  of 
sale  was  then  duly  made  and  delivered  to 
pellaut;  that  thereafter,  on  tbe  16tb  day  of 
June,  1890,  Judgment  was  duly  entered  con- 
flrmlng  said  sale;  that  on  the  IStb  day  of 
April,  1901.  the  aherilf  executed  and  deliver- 
ed to  appellant  his  deed  for  said  premises, 
based  upon  tbe  certificate  aforesaid;  that  ap- 
pellant still  holds  the  deed  and  title  to  said 
premises;  that  after  said  judgment  and  tbe 
lien  attached  In  favor  of  appellant,  tbe  said 
Wood  and  wife  were  without  right  or  title' 
to  arrest  tbe  running  of  tbe  statute  of  limi- 
tations against  an  action  upon  said  mor^ 
gage;  that  If  any  payment  was  made  upon 
the  note,  as  alleged  In  tbe  complaint  the 
same  could  have  no  effect  upon  the  rights  of 
appellant  in  said  land,  and  could  not  arrest 
the  running  of  the  statute  against  a  right  of 
'action  upon  said  mortgage;  that  tbe  right  of 
action  upon  said  mortgage  accrued  more  than 
six  years  prior  to  the  commencement  of  this 
action.  Appellant  also  denies  the  alleged 
payment  of  $50.  said  to  have  been  made  on 
February  24.  1899.  Other  matters  are  alleg- 
ed in  tbe  answer,  but  at  tbe  trial  appellantfa 
counsel  stated  that  they  would  stand  upon 
tbe  defense  of  tbe  statute  of  limitations.  The 
court  found  that  the  $50  payment  was  made, 
and.  under  the  record,  we  will  not  disturb 
the  finding.  Tbe  question  to  be  determined, 
therefore.  Is,  was  this  action  barred  by  the 
statute  of  limitations  as  against  appellant? 
In  a  recent  decision  of  this  court— George  v. 
BuUer  (decided  Dec.  4,  1901;'  not  yet  of- 
fldaUy  reported),  67  Pac  263.— tb«  mbject  at 


tbe  application  of  the  statute  of  Ilm'tations 
to  an  action  to  foreclose  a  mortgage  against 
tbe  grantee  of  the  mortgagor  was  discussed. 
The  question  Involved  In  that  case  was,  can 
a  mortgagor,  by  bis  continued  absence  from 
tbe  state,  arrest  the  rnunlDgf  of  the  statute 
of  limitations  as  to  an  action  to  foreclose  the 
mortgage  against  a  subsequent  grantee  of  tbe 
mortgaged  land?  It  was  held  that  such  act 
of  tbe  mortgagor  did  not  have  that  effect  uid 
that  the  action  to  foreclose  against  the  gran- 
tee was  barred  after  the  lapse  of  six  jean. 
It  bad  been  previously  held  In  Damon  t. 
Leque.  17  Wash.  573.  50  Pac.  486,  81  Am. 
St  Rep.  927.  that  whaa  the  debt  In  onca 
barred  the  mortgagor  cannot  revive  it  as 
against  a  subsequent  grantee  of  the  mort- 
gaged Lind.  The  theory  upon  which  tbe 
last-named  case,  and  also  tbat  of  George  r. 
Butler,  supra,  were  decided,  was  that,  the 
mortgagor  having  lost  bis  control  of  tbe 
lands  by  bis  conveyance  to  a  grantee  of  tbe 
equity  of  redemption,  and  the  grantee's  rights 
having  attached,  no  act  of  tbe  mortgagor  can 
affect  the  rights  of  tbe  grantee.  In  tbe  case 
at  bar  tbe  conveyance  to  appellant  was  made 
at  execution  sale  under  a  judgment  against 
tbe  mortgagor.  The  sale  was  made  Novem- 
ber 26,  1898,  and  it  must  be  brid  tbat  3 
Hill's  Code,  S  513,  covers  tbe  ri^t  of  redemp- 
tion from  such  sale.  Tbat  section  gives  to 
the  judgment  debtor  one  year  from  tbe  date 
of  the  sale  to  redeem.  A  later  statute  (Law* 
1897,  p.  75,  S  15:  2  BalllDger's  Ann.  Codes  ft 
St  fi  5295)  grants  tbe  riglit  of  redemptl<»i  at 
any  time  before  the  sherifTs  deed  Issues,  but 
section  18  of  tbe  same  act  (2  Ballluger's  Ann. 
Codes  &  St  8  5208)  provides  tbat  tbe  act 
shall  not  apply  to  judgments  entered  prior  to 
the  tailing  effect  of  the  act  Tbe  Judgment 
Under  which  the  sale  was  made  to  appellant 
was  entered  on  tbe  lOtb  day  of  February. 
1896,  and  It  therefwe  follows  that  the  judg- 
ment debtor  was' entitled  to  one  year  from 
the  2eth  day  of  November,  1898,  within 
which  to  redeem  from  said  sale.  As  hereto- 
fore stated,  the  Interest  was  kept  paid  upon 
the  note  nntll  tbe  19tb  day  of  March.  1S94. 
The  statute  of  limitations  bad,  therefore,  run 
on  the  19tb  day  of  March,  1900,  unless  it  waa 
extended  by  subsequent  payments.  Tbla  ao- 
tion  was  not  b^nm  nntll  February,  1001.  and 
tbe  action  is  therefore  barred,  unless  tbe  $50 
payment  made  February  24,  1899,  has  ex- 
tended tbe  statute.  It  will  be  observed  that 
said  payment  was  made  within  a  year  from 
the  date  of  the  execution  sale,  and  respond- 
ent urges  tbat  since  tbe  mortgagor  still  had 
a  right  to  redeem,  and  since  he  was  still  tba 
owner  of  the  equity  of  redemption,  be  bad 
such  an  Uitereet  in  tbe  mortgaged  premises 
as  authorized  him  to  stipulate  for  an  exten- 
sion of  the  statute  of  limitations  a«  to  an 
action  upon  the  mortgage.  This  we  nnder^ 
stand  to  have  been  the  theory  of  tbe  learned 
trial  court  Tbe  position  of  respondrat 
would  be  unassailable  If  the  mortgagor  warn 
am  tbe  boiaa  of  tiu  aquUj  oC  ndea^iiaion. 
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with  no  otber  Interests  harlng  attached  prior 
to  the  time  of  bis  Mlpalatloa  with  the  mort- 
casee.  The  appellant,  howerer,  held  a  Judg- 
ment lien  upon  these  lands  frinn  the  10th  day 
ot  Pebmary.  lS9a,  and  on  the  20th  day  of 
October,  1898,  the  sheriff  levied  npon  the 
mortgaged  lands  by  virtue  of  an  execotton 
nnder  said  Judgment,  and  on  the  26th  day  of 
November  following  the  sale  to  appellant 
was  made.  All  these  rights  of  the  appellant 
attached  long  before  the  payment  was  made 
which  It  Is  nrged  extended  the  statute.  In 
George  t.  Gaynor,  aapn,  tills  court  dted 
and  adopted  the  argument  of  Wood  v.  Good- 
fellow.  43  GaL  185.  Touting  the  qnestloa 
here  undo*  discussion,  the  supreme  court  oC 
California  In  that  case  aald:  "If  Goodfellow 
stni  held  the  equity  of  redemption,  and  If 
the  action  was  against  Um  alone,  It  Is  en- 
dent  hJs  abs«Dce  from  the  state  would  afford 
a  snffidrat  answtf  to  the  plea  the  statute 
of  limitations.  So  long  as  be  retained  the 
equity  ot  redemption,  and  no  other  rights 
had  Intervened  by  reason  of  subsequent  liens 
or  incnmbcancea,  he  bad  the  power,  by  writ* 
ten  stipulation,  under  the  statute,  to  extend 
Ow  time  within  which  the  debt  dionld  not 
be  barred,  or  he  ml|^t  suspend  the  nmnlng 
of  the  statute  by  his  absence  from  the  state. 
So  long  as  bis  rights  only  were  to-  be  affect* 
ed.  It  was  within  bis  power  to  suspend  the 
operation  of  the  statute  either  by  a  written 
stipulation  or  abswitlng  himself  from  the 
state.  But  this  court  has  repeatedly  decid- 
ed that  as  against  subsequent  Incnmbran- 
oers,  or  a  subsequent  holder  of  the  equity  ot 
redemption,  the  mortgagor  baa  do  power  by 
stlpulatloa  to  prolong  the  time  of  payment, 
or  In  any  manner  Increase  the  burdens  on 
the  mortgaged  premises.  Lord  M(»t1s,  IS 
GaL  482;  McCartby  r.  White,  21  CaL  40S.  82 
Am.  Dec.  7M;  Lent  t.  Morrill.  25  Oal.  BOO; 
Low  T.  Allen,  26  CaL  141:  Lent  t.  Shear,  Id. 
361;  Barber  r.  Babel,  86  OaL  11;  Sicbel  t. 
Cairillo.  42  Gal.  4^.**  This  court  having  ap- 
proved tbe  doctrine  of  the  above  case.  It 
must  be  held  here  that  this  Incumbrance  of 
appellant's  judgment  Hen  and  the  levy  and 
tale  thereunder  vested  appellant  with  such 
Interests  lo  the  land  as  prevented  the  mort- 
gagor from  stipulating  an  extension  of  the 
statute  of  limitations  as  to  tbe  right  of  ac- 
tion to  foreclose  the  mortgage  against  ap- 
pellant. No  hardidilp  Is  visited  upon  tbe  re- 
spondent ^  this  Interpretation  of  tbe  law. 
He  n^lected  to  bring  his  suit  for  fire  years 
alter  he  bad  notice  of  appellant's  rights  In 
the  mortgaged  lands.  The  Judgment  ll«t 
was  a  matUr  ot  public  record  nearly  four 
years  before  tbe  six  years  had  oplred  from 
tbe  date  of  the  payment  In  March,  1804. 
Bven  tbe  sheriff's  sale  to  appellant  was  made 
nearly  one  year  and  a  balf  before  tbe  statute 
bad  ran*  and  still  respondent  neglected  to 
bring  his  action.  It  no  constructlTe  or  ac- 
tual notice  ot  appellant's  rights  In  the  land 
could  have  been  brought  home  to  respond^it 
a  different  role  might  apply,  and  appellant 


might  have  been  estopped  to  plead  the  stat- 
ute, as  we  recently  held  In  Denny  v.  Bee- 
man  (decided  Dec.  4,  lOOl;  not  yet  officially 
reported)  67  Pac  2G8.  But  appellant  bad  am- 
ple opportunity  to  have  Instituted  his  action 
seasonably.  2  Balllnger's  Ann.  Codes  &  St.  { 
4798,  Bubd.  2,  limits  the  period  for  l»'Ingtng 
this  action  to  six  years.  More  than  six  years 
having  expired  between  the  date  of  the  last 
p^m^t  before  appellant's  rights  attached 
and  the  date  of  bringing  this  suit,  the  action 
must  be  held  to  be  barred  as  to  appellant 

The  Judgment  Is  reversed,  and  tbe  cause 
remanded,  with  Instructions  to  the  court  !>»• 
low  to  enter  Judgment  declaring  the  mort- 
gage lien  canctied.  wltb  costs  taxed  In  far 
Tor  ot  appellant 

RBAVIS.  a  J„  and  DUNBAR.  FULUIB-* 
TON,  ANDERS,' MOUNT,  and  WHITB.  JJ^ 
concur. 

(S  WulL  US) 

HANNA  et  nx.  V.  KASSON  et  oL 

fSuprune  Court  of  Wsshingtoo.    Dec.  IS, 
1901.) 

HORTOAOBS-JUDOHSNT  AGAINST  HOaTQAOoa 
—  PATHfiNTS— F0REX:L08URB  — RB8  ADJUDI- 
CATA— LIMITATION  07  ACTKmS. 

L  Notes  lecared  by  a  mortgage  were  put  in- 
to Judgmeut,  and  the  premifles  sold  on  execu- 
tion to  satisfy  a  balance  due  on  the  Judgment, 
and  new  notee  were  accepted  for  tbe  balance, 
secured  by  an  aasignmeDt  of  the  sheriff's  cer- 
tificate of  sale,  with  au  optioo  to  hold  the  sher- 
iff's deed  in  satisfaction  of  the  mortfiaeee's 
claim  or  as  a  mortgage;  and,  on  appeal  In  a 
suit  to  foreclose  the  sheriff's  deed,  tbe  court 
remarlced  that  the  mortgage  was  abandoned. 
Held,  that  under  the  issues  la  that  case  the 
remark  in  qnestioii  meant  that  the  mortgage 
was  abandoned  for  the  purposes  of  that  suit, 
and  such  decision  was  not  res  adjndlcata  as  to 
the  right  ot  the  mortgagees  to  foredose  the 
mortgage. 

2.  Where  a  mortgagee  puts  tbe  mortgage 
notes  in  Judgment,  the  Judgment  Is  but  anoth- 
er form  of  evidence  of  the  d^t,  and  the  right 
of  action  on  tbe  mortgage  sUU  »tsts  until  the 
debt  Is  extinguished. 

3.  The  eutiT  of  a  Judgment  against  a  mort- 
gagor on  mortgage  notce  does  not  extend  the 
statute  of  limitations  as  to  a  right  of  acUoa 
on  the  mortgage;  the  jud^ent  not  being  a 
voluntary  act  on  tbe  part  of  the  debtor.  In  the 
nature  of  a  contract. 

4.  Where  a  mortgagor  Is  a  member  of  a 
community  into  the  hands  of  which  tbe  mortp 
gaged  premises  have  passed,  a  payment  on  the 
debt  by  a  co-obligor  on  the  mortgage  notes, 
without  authority  from  such  mortgagor,  does 
not  affect  the  muniug  of  the  statute  of  llmitm- 
tions  as  to  the  ntortgage  in  favor  of  the  cooh 
muni^. 

5.  where  a  judgment  was  taken  on  mortgage 
notes  against  the  mortgagors,  and  the  prem- 
ises sold  on  ozecntion,  and  the  Judgment  cred- 
itor accepted  new  notes  from  the  pnrchosw, 
and  an  assignment  of  the  sheriff's  certificate  at 
sale,  with  an  option  to  hold  tbe  same  as  a 
mortgage,  and  thereafter  a  grantee  of  the  prop^ 
erty  redeemed  a  portion  from  the  execution 
sale,  such  payment  not  belug  a  vohmtair  ous^ 
It  could  not  affect  the  running  of  the  statute 
<mC  limitations  as  to  the  original  mortgageu 

Appeal  from  superior  court,  ^ftrarsttm  coun- 
ty; A.  L.  Miller,  Judge 
■   Bolt      W.  B.  Hanna  and  wits,  against 
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EaQier  J.  KasBoa  anfl  others.  From  a  de- 
cree In  favor  of  defoidants,  plaintiffs  appeal. 
Affirmed. 

T.  N.  Allen,  toe  appellants.  Byron  Millett 
and  Dave  SL  Bailey,  for  respcmdenta 

HADliBY,  J.  Some  of  tlie  matters  sng- 
gested  in  the  record  of  this  cause  were  In- 
Tolved  In  lltigatlwi  heretofore  consld^^  by 
this  conrt  We  refer  to  the  (pinions  In  Ban- 
na V.  Savage,  7  Waah.  414,  35  Pac.  127,  86 
Pac.  269.  and  Hanna  T.  Beeves.  22  Wash.  6, 
60  Pac.  62,  as  containing  statementa  which 
are  historically  pertinent  to  a  statemoit  of 
this  case.  The  statement  hwa  may  lie  mnch 
abbreviated  by  reference  to  the  opinions  men- 
tioned, and  by  considering  them  as  prelimi- 
nary statem^ita  l»dlng  np  to  the  mattws 
directly  Involved  tn  tbls  case.  It  Trill  be 
obsored  by  r^«ence  to  Hanna  t.  Beeves, 
supra,  laiat  this  court  was  asked  In  that  ac- 
tion to  give  force  and  effect  to  the  original 
mor^^ge  lloi  which  was  mecuted  by  Savage 
to  secure  the  debt  oi  Savage,  I^ompsfm,  and 
I^m.  The  court  declined  to  do  so  In  that 
action.  Tba.t  suit  was  brought  to  foreclose 
another  and  entlr^  dlffoent  mortgage,  in 
the  way  of  a  lien  growing  oot  of  a  rtiorUTs 
deed  which  the  plaintiffs  In  the  action  were 
authorized,  at  tfa^  option,  to  treat  as  a  mort- 
gage. The  or^Elnal  Savage  mortgage  was 
not  before  the  court  nndo^  the  tosnes'ln  that 
case.  The  present  suit  was  brought  to  fore- 
close the  original  Savage  mortgage.  The 
complaint  alleges  that  on  the  ISth  day  of 
April,  1800,  the  plaintiffs  sold  to  Savage. 
Thompson,  and  Drum  certain  real'  estate  In 
Thurston  county  for  the  sum  of  $18,141,  of 
which  sum  $1,000  -was  paid  In  cash,  and  by 
agreement  of  all  the  parties  in  Interest  tiie 
plalntlfb  on  said  date  conveyed  said  land  to 
Savage,  and  at  the  same  time  took  from  him 
a  promissory  note  executed  by  him  to  tiiese 
plaintiffs  for  the  balance  of  said  sum,  viz., 
$17,141.  payable  two  years  from  date,  with 
Interest  at  the  rate  of  10  per  cent,  per  annum 
from  date  until  paid,  which  note  was  secur- 
ed by  a  mortgage  upon  said  lands  executed 
by  said  Savage  at  the  time  the  note  was  de- 
livered; that  thereafter  said  promissory  note 
matured,  and,  the  same  not  being  paid,  plain- 
tiffs brought  suit  thn^eon  In  the  superior 
court  pf  Thurston  county  against  Savage, 
Thompson,  and  Drum,  and  duly  obtained  a 
Judgment  in  said'  court  against  said  defend- 
ants for  the  sum  of  $19,d€9.26,  principal  and 
Interest,  and  $00.^  costs;  that  said  cause 
was  appealed  to  this  conrt  by  aald  defepd- 
ants.  and  a  snpa*sedea8  bond  In  tbe  sum  of 
$40,000  was  filed  on  said  appeal;  that  there- 
after aald  Judgment  was  affirmed,  and  Judg- 
ment entered  by  this  court  on  the  13th  day 
of  March,  18M,  for  tbe  sum  of  $20,000.10, 
with  interest  from  June  13, 1883,  and  $140.00 
costs,— said  Judgment  being  against  Savage, 
Thompson,  andDrum  In  the  full  amount,  and 
also  against  the  sureties  upon  the  superse- 


deas bond  In  sereral  sums,  not  exceeding  the 
amounts  for  whiclh  th^*were  severally  liable 
the  terms  of  said  bcmd,— and  said  Judg- 
ment became  the  final  Judgment  in  aald 
cause;  that  thereeftw  the  following  pay- 
ments were  made  on  said  debt  to  wit:  March 
24,  1894,  $7,000;  May  12, 18»4,  $10,000;  April 

17,  1895,  $416.56;  June  1,  1805.  $1,431;  that 
no  other  payments  have  been  mftde  upon  aald 
debt;  and  that  subject  to  the  aforesaid  cred- 
its, there  Is  due  and  unpaid  the  sum  of  $20,- 
000.1<^  with  Interest  thereon  from  January 

18,  1808,  until  paid,  together  wltJi  the  sum 
of  $140.60  costs  adjudged  In  this  coort  It  la 
alleged  that  the  respondents  claim  some  In- 
terest In  the  land,  but  that  any  such  interest 
Is  inferior  to  plalntlffif  mortage  ll«i.  The 
complaint  asks  for  a  decree  enfmclng  aaid 
mortgage  lien  for  the  balance  due  as  afore- 
aald,  and  eatabltohlng  aaid  lien  as' prior  to 
any  claim  of  respondents  In  said  land.  A  de- 
murrer to  the  complaint  was  overruled,  aAd 
thereafter  tiie  defendant  Esthw  J.  Kasson 
answered  s^rately.  Among  other  things  in 
her  answer,  she  pleads  the  record  in  Hanna 
T.  Beeves,  supra,  as  a  bar  to  this  action,  on 
the  ground  that  the  same  matters  there  liti- 
gated and  determined  are  sought  to  be  litlgat 
ed  again  In  tills  action.  Sie  also  pleads  tbe 
statute  of  llmltetions.  It  was  stipulated  be- 
tween plaintiffs  and  defendants  Mlljett  and 
Bailey  that  said  defendants  should  not  be 
required  to  file  a  aerate  answer,  and  that 
If  final  Judgment  shall  be  entered  against  Els- 
ther  J.  Kasson,  the  same  Judgment  may  be 
entered  against  Millett  and  Bailey.  The 
cause  was  tried  by  the  court  and  Judgment 
entered  dismissing  the  action.  Tbe  plaintiffs 
have  appealed. 

Appellants  urge  that  the  record  of  tiie  pro- 
ceedings In  Hanna  t.  Beeves,  aopn.,  as  plead- 
ed by  respondoit  Kasson,  Is  Insufficient  as  a 
plea  of  res  adjudlcata  In  the  present  action. 
Couns^  tor  appellante  has  ably  and  exbanat- 
ively  discussed  this  subject  in  his  brief,  to 
the  effect  that  notwithstanding  the  fact  that 
a  p»Bonal  Judgment  only  was  taken  upon  the 
note  against  Sava«e,  Thompson,  and  Drum, 
still  the  right  of  action  upon  the  mortgage  as 
a  Hen  securing  the  debt  remains.  He  main- 
tains that  neither,  the  entry  of  the  Jndg- 
ment'nor  tbp  subsequent  proceedings  vrcre  In 
any  sense  a  bar  to  tbe  right  to  foreqlose  the 
mortgage  11^  for  the  portion  of  the  original 
debt  which  Is  unpaid.  We  b^eve  counsel's 
contention  la  well  taken,  and  that  the  ques- 
tions Involved  in  an  an;>llcation  to  foreclose 
the  mortgage  were  nev&e  before  the  court  un- 
til this  action  was  l»ought  In  the  (^Inlra 
of  Hanna  v.  Beeves,  this  conrt  did  remark 
that  the  mortgage  was  abandoned,  but  un- 
der the  Issues  in  that  case  the  remark  can 
only  be  construed  to  mean  that  for  the  pur- 
poses of  the  action  then  before  tbe  court 
it  was  abandoned.  Appellants  were  then 
seeking  to  foreclose  another  mortgage,  and 
had  not  brought  the  action  to  foreclose  tills 
one.  Tbe  right  to  insist  upon  the  foreclo- 
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sure  of  this  particular  mortgage  most  there- 
fore have  Its  day  In  court  That  portion  of 
the  answer  wblch  resfmnd^t  urges  as  show- 
ing res  adjudlcata  will  therefore  not  be  con- 
sidered as  sufficient  to  raise  that  Issne.  On 
the  theory  that  it  was  Insnffldent,  appellants 
more  for  judgment  on  the  pleadings.  ^Hiat 
portion  of  the  answer  denominated  the  "third 
defense"  partlcolarly  sought  to  raise  tiie 
question  of  res  adjudicata,  but  whatever  mat- 
ta  may  be  contained  therein  which  is  respon- 
sive to  the  Issues  tendered  by  the  complaint 
should  be  considered  in  connection  with  oth- 
er matters  raised  In  the  answer.  The  an- 
swer also  sets  up  the  statute  of  limitations  as 
a  bar  to  the  action.  The  motion  for  judg- 
ment upon  the  pleadings,  we  think,  was  prop- 
er\y  d^led. 

^e  come  now  to  a  consideration  of  the 
question  of  the  statute  of  limitations.  Some 
decisions  of  this  court  upon  questions  here 
Involved  have  been  rendered  since  counsel 
prepared  their  briefs  herein.  Reference  to 
these  decisions  will  be  hereinafter  made. 
Appellants  must  seek  to  foreclose  this  mort- 
gage upon  the  theory  that  notwithstanding 
the  note  which  was  an  original  evidence  of 
the  debt  has  become  merged  into  the  judg- 
ment the  judgment  is  but  another  form  of 
evIdoMe  that  the  debt  exists,  and  that  the 
rif^t  of  action  upon  the  mortgage  continues 
until  the  debt  itself  it  extinguished.  As  be- 
fore stated,  we  believe  this  to  be  true;  but 
ttilfl  right  must  be  subject  of  course,  to  the 
operatl4»)  of  the  statute  of  limitations. 
There  is  no  longer  any  right  of  action  upon 
the  note,  for  that  right  has  once  been  exer- 
cised. This  is  not  an  action  upon  the  jndg- 
meat  The  entry  of  the  judgment  could  not 
have  the  effect  to  extend  the  statute  of  lim- 
itations as  to  a  right  of  action  upMi  the 
OHMlgage,  because  It  was  not  a  voluntary 
act  nprai  the  part  of  the  debtors.  In  the  na- 
ture of  a  contract  The  actl<Hi  must  there- 
fore be  considered  as  one  based  alone  npoa 
ttie  mortgage,  as  a  written  contract  upon  the 
debt  thwein  described.  The  debt  described 
la  the  mortgage  matured  on  the  18th  day  of 
i^tU.  1862.  The  statute  bad  therefore  run 
on  13ie  18th  day  of  April,  1898,  unless  It  was 
extOMled  1^  paymaits  or  stipulation.  Fay- 
nwnts  were  made  In  March  and  May,  1884; 
hot  meantime,  as  shown  by  this  record,  the 
mortgaged  property  had,  on  tbe  28th  day  of 
May,  1892,  become  the  community  property 
of  George  M.  Savage  and  Bessie  I.  Savage, 
Ua  wife.  The  details  eBtabtlablng  this  com- 
mvnlty  ownership  It  Is  not  neceeisary  to  dis- 
cuss here,  since  it  was  finally  determined  by 
tiila  court  In  Hanna  t.  Beeves  that  tbe  lands 
became  tbe  property  of  said  community  on 
flie  date  above  named.  The  payments  above 
mentlmied  wete  therefore  made  after  the 
rights  ot  sncli  commqnlty  had  attatdied  to  the 
lands.  Tbe  re^ondoit  Kaason  became  the 
grantee  of  said  community  on  the  24th  day 
of  AihU,  1896,  and  as  such  sneceeded  to  tbe 
lights  of  the  eommnnlty  in  said  lands.  This 
«7P.— 18 


coort  has  held  ttiat  a  snbseqnent  grantee 
of  mortgaged  pranlses  may  plead  the  stat- 
ute of  limitations  against  an  action  to  fore- 
close a  mortgage.  In  Damon  t.  Leque,  17 
Wash.  578,  60  Pac;  486,  91  Am.  St  Bep. 
927,  It  was  held  that  when  the  mortgage 
debt  is  once  barred,  the  mortgagor  cannot 
rerive  it  by  payment  as  against  the  grantee. 
In  GeOTge  v.  Butler  (decided  by  this  court 
Dec.  4,  1901)  67  Pac.  263,  It  was  held  that 
absence  of  the  m(Hrtgagor  from  Ihe  state 
wni  not  arrest  tbe  running  of  the  statute 
as  against  the  grantee.  In  the  last-named 
case,  and  also  In  Raymond  t.  Bales  (decided 
Dec.  6, 1901)  67  Pac.  269,  this  court  approved 
the  rule  adopted  bj  the  supreme  court  c€ 
GallfOTnia,  as  fully  stated  and  reviewed  In 
Wood  T.  Goodfellow,  43  Gal.  185,  to  the  effect 
that  aftev  the  rights  of  a  grantee  have  at- 
tached, no  act  of  the  mOTtgagor  will  have 
tbe  effect  to  arrest  the  nmnlng  of  the  stat- 
ute, as  against  the  grantee,  without  the  gran-  ' 
tee's  consent  and  authority.  In  Denny  v. 
Beeman  (decided  Dec.  4,  1901)  67  Pac.  268, 
this  court  held  the  above  rule  subject  to  the 
exception  that  when  the  grantee  has  not  filed 
his  deed  of  record,  so  as  to  give  the  mort- 
gagee constructive  notice  of  his  interest  In 
tbe  land,  then,  unless  the  mortgagee  has  bad 
actual  notice  thereof  In  ample  time  to  in- 
stitute his  actlMi  within  the  statutory  pe- 
riod, the  grantee  will  be  estopped  to  plead 
the  statute.  The  above  Is  a  hasty  review  of 
the  decisions  of  this  court  up  to  this  time 
which  may  be  said  to  bear  upon  the  sub- 
ject under  consideration  here,  with  the  ex- 
ception oC  one  case  which  will  be  hereinafter 
mentioned.  The  complaint  In  this  case  does 
not  state  by  whom  the  payments  of  March 
and  May,  1804,  were*  made;  but  this  court 
found  from  the  record  of  Hanna  v.  Reeves 
that  those  two  payments,  aggregating  |17,- 
000,  were  paid  by  Thompson  and  the  sure- 
ties upon  tbe  supersedeas  bond.  Under  the 
rule  adopted  In  Stubblefleld  v.  McAuUff,  20 
Wash.  442,  56  Pac.  637,  the  payment  made 
by  Thompson,  a  co-obligor  with  Savage, 
would  not  extend  the  statute  as  to  Savage 
unless  the  payment  was  made  by  authority 
of  Savage,  and  with  his  consent  that  the 
payment  should  amount  to  an  extension  of 
the  statute  as  to  himself.  It  does  not  ap- 
pear that  Thompson  had  such  authority  from 
Savage,  which  authority  was  necessary  be- 
fore the  statute  could  be  extended  as  to  Sav- 
age's original  personal  obligation.  Since  no 
authority  Is  shown  from  Savage,  and  the 
payments  are  not  shown  to  have  been  made 
by  him,  It  also  follows  that  the  communis 
of  which  he  was  a  member  Is  not  shown  to 
have  made  a  payment  or  authorized  one, 
which  could  have  the  effect  to  extend  tbe 
statute  against  the  community  as  the  gran- 
tee of  tbe  mortgaged  land.  Another  pay* 
ment  was  made  April  17,  1895,  amounting  to 
$416.55.  This  payment  was  made  while  the 
community  still  owned  the  land,  and  seven 
days  before  respondent  Kasson  became  tbe 
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owner.  The  complaint  does  not  show  by 
whom  this  payment  was  made,  but  from  re- 
spondent's answer,  which  sets  up  the  former 
record  as  aforesaid,  we  gather  that  It  was 
made  by  a  redemption  of  one  small  tract 
from  the  execution  sale  heretofore  mentioned, 
and  the  redemption  money  was  applied  as 
credits  upon  the  several  obligations  of  the 
sureties  upon  the  supersedeas  bond.  It  does 
not  appear  by  whom  the  redemption  was 
made,— whether  by  a  lienholder,  or  by  the 
community  composed  of  Savage  and  wife. 
If  by  a  lienholder,  It,  of  course,  would  not 
bind  the  community.  If  made  by  the  com- 
munity itself,  It  cannot  be  said  to  have  been  a 
voluntary  payment  that  would  have  the  effect 
to  extend  the  statute,  unless  It  appeared  that 
It  was  specially  agreed  by  the  community 
that  it  should  have  such  effect,  for  the  rea- 
son that  the  community  occupied  the  posi- 
tion of  one  whose  peaceable  possession  and 
quiet  enjoyment  were  threatened  by  the  pur- 
chaser at  the  execution  sale,  and  the  pay- 
ment was  Id.  the  nature  of  a  compulsory  one, 
or  at  any  rate  may  have  been  so  regarded 
by  them.  Thfe  community  was  not  obligated 
to  pay  the  debt,  and  in  the  absence  of  a 
showing  that  the  payment  was  made  by  It, 
and  with  the  clear  understanding  that  It  was 
a  new  contract  for  the  purpose  of  eit^ing 
the  operation  of  the  statute  as  against  the 
community.  It  must  be  held  that  the  com- 
munity jvas  not  bound  by  the  payment  in 
question.  The  last  payment  upon  the  debt 
was  made  June  1,  1896,  which  waa  after  re- 
spondent Kasson  became  the  owner  of  the 
land,  and,  under  the  decisions  heretofore  cit- 
ed, did  not  affect  the  running  of  the  statute 
as  to  respondent.  The  right  Of  action  upon 
the  mortgage  having  expired  on  the  18th 
day  of  April,  1808,  without  some  new  con- 
tract which  extended  the  statute,  and  the 
payments  meantime  not  having  that  effect 
as  between  the  mortgagee  and  the  subse- 
quent grantee,  we  conclude  that  this  action 
Is  barred  by  the  statute  of  limitations,  since 
it  was  not  commenced  until  the  dth  day  of 
March,  1900. 
The  Judgment  is  therefore  affirmed. 

REAVIS,  C.  J.,  and  FULLERTON,  AN- 
DERS, MOUNT.  WHITE,  and  DUNBAR. 
JJ.,  concur. 


(26  Waab.  484) 

ROBINSON  et  b1.  v,  BALTIMORE  &  S.  TUN- 
ING &  REDUCTION  CO. 
(Supreme  Conrt  of  Washington.  Dec.  6, 1901.) 

■WKONQFDL  DBATH-ACTION  —  LIMITATIONS  — 
WIDOW  AND  CHILD-PBRSONAL  RBPRB- 

SENTATIVBS— STATUTES. 
1.  Under  Balliager's  Ann.  Codes  &  St.  S 
4800,  providini?  that  an  action  may  be  brought 
within  three  yeara  for  aay  injury  to  the  per- 
son or  rights  ot  another  not  otherwise  euu- 
merated,  and  Bection  4838,  providing  that  no 
action  for  personal  injury  to  any  person  occa- 
sioning his  death  shall  abate,  nor  shall  the 
right  of  action  determine,  by  reason  of  such 
death,  U  he  have  a  wife  and  child  living,  but 


snch  action  may  be  prosecuted  In  favor  of 
such  wife  and  child,  an  action  may  be  com; 
menced  within  three  years  by  the  widow  and 
child  ot  one  killed  by  the  negligent  act  oi 
omission  of  another. 

2.  Laws  1869,  p.  105,  S  658,  giving  the  per- 
sonal representatives  a  right  to  maintain  au 
action  for  wrongful  death,  and  limiting  the 
time  to  commence  it  to  two  years  after  the 
death,  was  repealed,  inclnding  such  limitation, 
by  Ballinger'B  Ann.  Codes  &  st  %  4828. 

Appeal  from  supaltw  court,  King  county; 
O.  Jacobs,  Judge. 

Action  by  Lillian  M.  RoMoson  and  an- 
other against  the  BaltlmcKre  &  Seattie  Min- 
ing &  Reduction  Company.  FrMn  a  Judg- 
ment for  d^endant,  plaintiffs  appeal.  £e- 
Tersed. 

Blcbard  Cowan  and  Preston,  Carr  &  Oil- 
man, for  app^lanta.  Bles,  Dcmworth,  ft 
Howe,  for  respondent. 

WHITE,  J.  This  is  an  ai^eal  frcHn  a 
final  Judgment  sustaining  a  demurrer  to 
plaintiffs'  complaint,  dismissing  the  action, 
and  awarding  costs  to  defendant  The  de- 
murrer is  on  the  following  grounds:  (1) 
That  it  appears  upon  the  face  of  the  com- 
plaint that  the  above-entltied  action  has  not 
been  commenced  within  the  time  limited  by 
law;  (2)  that  It  appears  upon  the  face  of 
the  complaint  that  the  above-entitied  action 
was  not  commenced  within  two  years  after 
the  death  of  Ralph  W.  Robinson;  (3)  that  it 
a£Hpears  upon  the  face  of  the  complaint  that 
the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  action 
was  brought  by  Lillian  M.  Robinson  as  the 
surviving  widow  of  Ralph  W.  Robinson  and 
as  guardian  ad  litem  of  Cll{Cord  R.  Robin- 
son, infant  child  of  said  Lillian  and  Ralph 
W.,  to  recover  damages  for  the  death  of 
Ralph  W.  Robinson,  alleged  to  have  been 
occasioned  by  the  negligence  of  the  defend- 
ant. Plaintiff  Clifford  Ralph  RoUnson  is  an 
infant  of  the  age  of  four  years.  On  the  &th 
day  of  August,  1900,  by  order  of  the  supe- 
rior court  of  King  county,  the  t^aintlfF  LJl- 
llan  M.  Robinson  -was  appointed  guardian  ad 
litem  of  the  said  Clifford  Ralph  Robinson  for 
the  purpose  of  prosecuting  tlils  action,  vrhlch 
was  commenced  on  the  9th  day  of  August, 
1900,  as  appears  from  the  clerk's  file  mark 
on  the  complaint  It  is  alleged  In  the  com- 
plaint that  fhe  death  of  said  Ralph  W.  Rob- 
inson occurred  on  the  2Tth  day  of  July,  1896, 
or  2  years  and  13  days  prior  to  the  com- 
mencement of  this  action.  The  sole  ground 
urged  agahist  the  complaint  In  the  briefs  Is 
that  the  action  was  barred  by  the  statute  of 
limitations,  the  respondent  contending  that 
two  years  is  the  time  limited  In  which  the 
action  might  be  brought,  and  the  appellants 
contending  that  three  years  is  the  time  In 
which  the  action  could  be  brought.  It  Is 
conceded  that  the  right  of  action  for  dam- 
ages for  injuries  resulthig  In  death  is  purely 
statutory,  and  that  at  common  law  no  su^ 
action  could  be  maintained.  In  ISCH  the  leg- 
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Islatoie  of  the  teiTlt(»7  of  TTa^ngton,  In 
an  act  entitled  "An  act  to  re^nilate  the  prac- 
tice and  proceedings  In  civil  actions,"  de- 
dtred:  "No  action  for  a  personal  Injury  to 
anj  person  occasioning  his  death,  sball 
abate,  nor  shall  such  right  of  action  deter* 
mine  by  reason  of  such  death.  If  he  have  a 
irife  and  child  living;  but  such  actitm  may 
be  prosecuted,  or  commenced  and  proaecut- 
ed.  in  favor  of  such  wife,  ot  in  fiivor  of  the 
vlfe  and  (Children,  or  it  no  wife,  In  favor  of* 
such  child  or  children."  Laws  1864.  p.  220, 
I  4i)5.  This  act  was  re-enacted  in  1863  (Laws 
18G^-63,  p.  195,  i  530;  was  re-enacted  In 
1869  (Laws  1869,  p.  6,  I  IS) ;  was  re-enacted 
In  1873  (Laws  1873,  p.  6,  S  18);  was  codified  in 
the  Laws  of  1S»1,  p.  37,  §  IS,  and  Is  the  same 
section  as  section  4S3S,  Balllnger's  Ann.  Codes 
ft  St  In  1854  the  legislature  of  the  territory 
of  Washington,  In  an  act  entitled  "An  act  reg- 
uhitlDg  the  time  within  which  civil  actions 
may  be  commenced,"  declared  that  actions 
could  only  be  commenced  within  the  follow- 
ing periods  after  the  cauae  of  action  shall 
have  accrued  (section  4):  "Within  three 
years:  ♦  •  •  2d.  An  action  for  taking, 
detaining  or  injuring  personal  property  In- 
duding  an  action  for  the  specific  recovery 
thereof,  or  for  any  other  injury  to  the  per- 
son or  rights  of  another,  not  hereinafter 
enumerated."  Section  7;  "An  action  for  re- 
lief Dot  h^etnbefore  provided  for  shall  be 
coramenced  within  two  years  after  the  cause 
of  action  shall'  have  accrued."  Laws  18i>4, 
pp.  362-304,  §§  1,  4,  7.  These  various  pro- 
vfslona  were  re-enacted  In  1863  (Laws  1862- 
63,  pp.  85-87,  §S  16,  19,  22),  were  re-enacted 
to  li«iy  (I>aws  1809,  p.  89.  g§  25.  28.  32), 
were  codified  in  the  Laws  of  1881,  pp.  39.  40, 
H  25,  28.  ^.  and  are  sections  4796,  4S00, 
4805,  Bailinger's  Ann.  Codes  &  St  It  la  a 
well-known  principle  of  law  that  when  a 
statute  Is  re-enacted  It  Is  but  a  continuance 
of  the  law  as  first  enacted.  Mudgett  v. 
Llebes,  14  Wash.  482,  45  Pac.  18.  As  early 
as  1854  the  legislature  had  provided  that  for 
personal  Injuries  occasioning  the  death  of 
a  husband  and  father  a  right  of  action  ex- 
isted and  might  be  commenced  and  prose- 
cuted In  favor  of  the  wife  and  children.  At 
the  same  time  It  was  also  provided  that  for 
anj  "lujury  to  the  person  or  rights  of  an- 
other" (section  4)  the  action  should  be  com- 
menced within  three  years  after  the  cause 
<rf  action  should  have  accrued.  Section  7  of 
the  act  of  18&1,  providing  a  two-years  period 
for  actions  for  relief  not  before  provided  for. 
bad  no  relation  to  actions  for  an  "Injury  to 
the  perstm  or  rights  of  another,"  for  that 
was  a  matter  before  provided  for.  As  the 
mere  re-enactment  of  these  statutes  Is  but 
a  continuance  of  the  law  as  It  was-  when 
first  enacted,  It  follows  that  section  4805, 
Ballliiger's  Ann.  Codes  &  St.,  has  no  relation 
to  actions  for  Injuries  to  the  person  -or  rlglita 
of  another,  provided  for  by  section  4800; 
that  section  and  section  4805  being  but  see- 
tioug  4  and  7  of  the  Laws  of  1K>4.   The  re- 


spondent says  that  the  right  of  actlcoi  for 
death  by  wrongful  act  was  Brst  given  In 
1860  (Laws  1860.  p.  165,  {  658),  and  the  ap- 
pellants say  that  at  the  time  of  the  enact- 
ment (tf  the  original  statute  of  limitations  In 
1854  there  existed  no  authority  for  bringing 
an  action  for  death  by  wrongful  act  Both 
respondent  and  appellants  are  In  error,  and 
seem  to  have  overlooked  section  495.  p.  220, 
Laws  18&4,  ^t^ch,  we  think,  clearly  gave  a 
right  of  action  for  injuries  occasioning  death. 
This  law  was  enacted  simultaneously  with 
or  prior  to  the  statute  of  limitations  of  1851. 
By  the  death  of  the  husband  and  father  the 
plalDtlffs  in  this  action  were  Injured  in  their 
rights.  They  had  a  right  to  look  to  the  per^ 
son  killed  by  the  accident  for  support  and 
maintenance,  and  It  was  for  this  reason  that 
the  wife  and  children  were  given  the  right 
under  section  495,  p.  220,  Laws  1854,  to  com- 
mence and  prosecute  an  action  after  the 
death  of  the  Injured  husband  and  father. 
We  have  heretofore  held  that  "the  sole  ob- 
ject of  such  statutes  Is  to  give  a  right  of  ac- 
tion for  damages  In  favor  or  for  the  benefit 
of  those  who  may  be  deprived  of  support 
and  maintenance  by  death  caused  by  the 
wrongful  act  or  omission  of  another."  Dahl 
V.  Tibbals.  5  Wash.  259,  31  Pac.  808.  Sec- 
tion 495,  p.  220.  Laws  1854,  nowhere  limits 
the  injury  to  the  person  suing,  and  there  Is 
no  reason  for  so  limiting  It  The  words  "In- 
Jury  to  the  person"  apply  as  well  to  an  In- 
Jury  to  the  deceased  father  and  husband,  for 
which  the  plalDtlCFs  seek  to  recover,  as  an 
lujurj-  to  the  persons  of  the  plaintiffs  them- 
selves. The  action  Is  not  for  an  Injury  to  the 
persons  of  the  plaintiffs,  but  the  gravamen 
of  the  action  Is  negligence  of  the  defendant 
causing  the  death  of  the  deceased;  or,  In 
other  words,  "an  Injury  to  the  person  of  an- 
other." One  case  comes  as  squarely  within 
the  terms  of  the  statute  as  does  the  other. 
This  section  clearly  means  an  Injury  to  the 
person  of  another  when  that  other  Is  the 
plaintiff  himself,  or  when  that  other  is  the 
injured  party  who  has  since  died,  and  the 
action  is  being  prosecuted  by  his  widow  and 
chUdren.  O'KIef  v.  Railroad  Co.  (Ala.)  12 
South.  464;  Sheffield  v.  Harris  (Ala.)  20 
South.  955.  In  1869  (Laws  1809,  p.  165,  S 
658)  it  was  enacted:  "When  the  death  of  a 
person  is  caused  by  the  wrongful  act  or- 
omission  of  another,  the  personal  representa- 
tives of  the  former  may  maintain  an  action 
at  law  therefor  against  the  latter.  If  the 
former  might  have  maintained  an  action 
had  be  lived  against  the  latter  for  an  Injury 
caused  by  the  same  act  or  omission.  Such 
action  shall  be  commenced  'nithin  two  years 
after  the  death,  and  the  damages  therein 
shall  not  exceed  five  thousand  dollars,  and 
the  amount  recovered,  If  any.  .shall  be  ad- 
ministered as  other  personal  property  of  the 
deceased  person."  It  may  be  urged  that  this 
sec'tlon  effected  a  repeal  of  section  495.  p. 
220,  Laws  1854.  under  the  rule  laid  dowi.  In 
Graetz  v.  McKeuzle,  3  Wash.  1^  28  Pac. 
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331.  We  held,  howeyer,  In  Noble  t.  City  of 
Seattle,  19  Wash.  133.  52  Pac.  1013,  40  L.  R. 
.V.  822.  that  secUoD  40&,  Laws  1S54  (section 
4838.  RaUtnger'B  Ann.  Codes  &  St),  is  stIU 
In  force.  3ut,  as  we  view  the  matter,  the 
question  of  the  repeal  of  section  405,  Laws 
1854,  Is  Immaterial,  for  the  same  right  of 
actlcHi  was  given  In  1875  without  any  change 
In  the  law  Hmlttag  the  time  In  which  such 
action  could  be  brought  Section  658,  p.  165, 
Laws  1860,  supra,  gare  to  the  personal  rep- 
resentative a  right  to  maintain  an  action 
where  the  death  of  a  person  Is  occasioned 
by  the  wrongful  act  or  omission  of  another, 
and  limited  the  recovery  to  not  to  exceed 
¥5,000,  and  provided  that  such  action  should 
be  commenced  within  two  years  after  the 
death.  The  limitation  [vovtded  In  this  sec- 
tion was  spe<dal,  and  applied  only  to  actions 
In  favor  of  the  personal  reiffesentative.  In 
1875  (Laws  1875,  p.  4,  {  4;  Ballli^Hr's  Ann. 
Codes  &  St  1  4828)  the  legislature,  in  amend- 
ing the  law  of  1873  relating  to  the  practice 
and  proceedings  In  civil  actions,  declared: 
"Sec.  4.  The  following  additional  section 
shall  follow  section  8  as  a  new  section  In  the 
chapter  of  said  act  of  which  this  Is  amenda- 
tory, relating  to  parties  to  actions;  that  Is 
to  say,  Section  •  •  •.  When  the  death 
of  a  person  Is  caused  by  the  wrongful  act  or 
neglect  of  anothw,  his  heirs  or  personal  rep- 
resentatives may  maintain  an  action  for 
damages  against  the  person  causing  death 
or,  when  the  death  of  a  person  Is  caused  by 
an  Injury  received  In  falling  through  any 
opening  or  defective  place  in  any  sidewalk, 
street,  alley,  square  or  wharf,  his  heirs  or 
personal  representatives  may  maintain  an 
action  for  damages  against  the  person  whose 
duQ'  it  was  at  the  time  of  the  Injury  to  have 
kept  In  repair  such  sidewalk  or  place.  In 
every  such  action  the  jury  may  give  dam- 
ages, pecuniary  or  exemplary,  as  under  all 
the  circumstances  of  the  case  may  to  them 
seem  just"  We  have  held  that  this  act  re- 
pealed section  658,  p.  165,  Laws  1860,  supra. 
Graetz  v.  McKenzIe,  supra;  Railroad  Co.  v. 
Ellison.  3  Wash.  225,  23  Pac.  333,  29  Pac. 
263;  Dabl  T.  Tlbbals,  supra.  We  think  this 
repeal  went  to  the  entire  section,  and  we  so 
held  In  Railroad  Oo.  v.  Ellison,  supra.  This 
repeal  Included  the  two-years  limitation,  be- 
cause the  limitation  provided  In  this  section 
was  not  a  general  limitation,  but  applied 
only  to  the  action  mentioned  in  the  sectlrai 
repealed.  We  have  also  held  that  the  word 
"heirs"  In  the  act  of  1875,  repealing  the  act 
of  1869,  must  be  restricted  to  mean  only 
"widow,"  or  "widow  and  her  children,"  or 
"child"  or  "chlldrMi,"  If  no  widow;  that  the 
word  "heirs"  has  the  same  meaning  as  In 
section  495,  Laws  1854,  supra  (section  4838, 
Balllnger's  Ann.  Codes  &  8t).  Noble  v.  City 
of  Seattle,  supra.  This  being  the  case,  the 
statute  of  limitations  applying  to  actions  In 
favor  of  the  widow  and  cblldrei;  foi  Injuries 
to  the  person  of  another  or  the  rights  of  an- 
other Is  the  same  when  an  action  Is  waged 


under  section  4S2S,  Balllnger^s  Ann.  Codes  ft 
St,  as  It  originally  was  under  section  483S» 
Id.  Under  section  4,  p.  303,  Laws  1854  (sec- 
tion 4800,  Balllnger's  Ann.  Codes  &  St),  the 
time  In  which  sndi  actions  could  be  brought 
was  limited  to  three  years  from  the  injury. 
The  Injury  alleged  In  the  complaint  occurred 
on  the  27Qx  of  July,  1896,  and  the  complaint 
was  flied  on  August  9,  1000,— less  than  three 
.years  from  the  time  of  the  injury,  and  there- 
fore  within  the  time  prescribed  by  law. 

The  judgment  of  the  court  below  is  re- 
versed,  and  this  cause  Is  remanded  for  fnr^ 
thet  proceedings;  the  ai^lants  to  recoTer 
their  CMtB  on  this  appeal. 

BBATIS.  a  J.,  and  FDLLBRTON,  DUN- 
BAR. ANDERS,  MOUNT,  and  HADLET. 
concur. 


(US  CaL  tS6) 

FLEISHMAN  v.  WOODS.   (U  A.  970.) 

(Suiv«ne  Court  oC  California.  Dee.  2S,  1901.) 

TBNDOR  AND  PVRC«A8BB  —  CONTRACT  OF 
ElALEi-SPBCIFIC  PERFORUANCB-8TATUTB  OP 
LIMITATION  —  SAL.B  OF  PBR80NALTY  ~  AC- 
TION TO  QUIBT  TITLB  —  PLBAOINO  —  CEOfiS 

COMPLAINT— SUFFICIENCY. 

1.  Where  a  vendee  of  land.  In  poaseaslML 
thereof,  has  performed  bis  part  of  the  contract 
of  sale,  the  statute  of  limitations  will  not  com- 
mence to  run  against  bis  right  of  action  for 
specific  performance  of  the  contract  aa  long  as 
he  remains  in  possession  of  th«  land ;  the  ven- 
dor, during  such  period,  being  the  equitable 
trustee  <rt  the  legal  title  for  the  vendee. 

2.  Where  a  cmtract  of  sale  of  land  provides 
that  the  vendee  shall  be  entitled  to  a  c«laiu 
number  of  acres  out  of  a  certain  tract,  to  be  se- 
lected by  the  vendor,  a  court  of  equity  has 
power  to  comp^  a  selection  to  be  made. 

3.  Oiv.  Code,  i  33S4,  provides  tUat,  except  as 
otherwise  provided,  specific  performance  of  an 
obligation  may  be  compelled.  Section  3387  de- 
claree  that  it  is  presumed  that  the  breach  of 
an'agreemeDt  to  ti-ansfer  personal  property  can 
be  adequately  relieved  by  damagea.  Section 
3880  recites  that  a  contract  otherwise  proper 
to  be  specifically  enforced  may  be  so  enforced, 
though  a  penalty  is  imposed,  or  the  damage* 
are  liquidated  for  its  breach,  and  the  Darty  in 
default  is  willing  to  pay  the  same.  The  ven- 
dor of  land  contracted  to  convey  the  same  and 
certain  aharea  of  stock  In  consideration  of  the 
vendee's  making  certain  improvements,  the 
money  value  of  which,  as  well  as  that  of  the 
land,  was  not  fixed;  nor  was  the  price  of  the 
stock  determined.  Held,  that  damages  would 
not  afford  an  adequate  remedy,  and  that  spe* 
cific  performance  of  the  contract  to  transfer 
the  stock  would  be  enforced. 

4.  Civ.  Code,  §  3391,  provides  that  specific 
performance  cannot  be  enforced  against  a  par- 
ty to  a  contract  if  ho  has  not  received  an  ade- 
quate consideration,  or  if  the  contract,  as  to 
hfm,  Is  not  just  and  reasonable.  Defendant  In 
an  action  to  quiet  title  to  certain  land,  in  his 
cross  complaint,  asking  for  the  specific  per- 
formance of  a  contract,  set  out  the  contract, 
In  which  plaintiff  agreed  to  transfer  him  a  por- 
tion of  such  land  in  consideration  of  bis  clear- 
ing the  entire  tract,  setting  oat  orange  trees, 
caring  for  the  same  for  three  vears,  and  r^tla- 
cing  such  as  might  die,  and  oailding  a  fence 
around  the  land,  which  work  defendant  folly 
pM^ormed;  the  plaintiff  standing  by.  ffeM, 
that  such  cross  complaint  was  sufficient,  tbouj^ 
it  contained  no  all^ation  of  the  value  of  Oe 
land,  or  that  the  consideration  was  adequate. 
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CommlBsloners*  decision.  Department  1. 
Appeal  from  superior  court,  Los  Angeles 
county:  D.  K.  Traefc,  Judge. 

Action  by  H.  J.  Fleishman  against  Fred 
M.  Woods.  From  a  judgment  for  defendant, 
plaintiff  appeals.  Affirmed. 

Geo.  J.  Penis  and  Frank  W.  Burnett,  for 
appellant.  McNutt  &  Uannon,  for  respond- 
ent. 

HATNES,  C.  On  February  7,  1889,  plain- 
tiff brought  this  action  to  quiet  title  to  a 
certain  10-acre  tract  of  land.  On  March  28, 
1899,  the  defendant  filed  a  cross  complaint 
asking  for  the  specific  performance  of  a  cer- 
tain contract  relating  thereto,  a  copy  of 
which  is  set  forth  In  the  cross  complaint. 
Said  contract  Is  dated  January  IS,  1892,  and 
was  made  between  the  plaintiff  and  one 
Griffith,  and  provides  that  upon  Griffith  per- 
forming certain  conditions  set  forth  there- 
in, in  regard  to  setting  out  trees  thereon  and 
caring  for  the  same,  he  shoiild  at  the  end' 
of  three  years  become  entitled  to  a  convey- 
ance of  4^  acres  oft  the  west  half  of  said 
10  acres,  to  be  selected  by  the  plaintiff,  who 
was  also  to  transfer  to  Griffith  at  the  same 
time  18  shares  of  the  capital  stock  of  the 
Uarengo  Water  Company,  a  corporation.  Be- 
fore the  expiration  of  said  three  years,  Grif- 
fith assigned  said  contract  to  the  defendant. 
Woods.  The  court  found  that  Griffith  and 
his  said  assignee  fully  performed  all  the  con- 
ditions of  said  contract  on  their  part,  and 
rendered  Judgment  as  prayed  for  in  the 
cross  complaint  of  defendant  From  said 
lodgment  the  plaintiff  appeals  upon  the 
Judgment  roll  alone. 

Appellant's  contention  Is  that  the  cause  of 
action  for  specific  performance  set  up  In  the 
croes  complaint  Is  barred  by  the  statute  of 
limitations,  specifying  section  837  of  the 
Code  of  Civil  Procedure.  The  three  years 
limited  for  the  performance  of  the  contract 
expired  January  15, 1895,  and  the  cross  com- 
plaint, demanding  a  specific  performance  by 
a  conveyance  of  said  4^4  acres,  and  the  trans- 
fer of  the  water  stock,  was  filed  March  28, 
1899,  which  was  more  than  four  years  after 
performance  waa  due  from  the  plaintiff;  and 
QpoD  that  fact  appellant's  contention  Is  based 
that  relief  under  the  cross  complaint  is  bar- 
red. But  the  court  foimd  not  only  that  re- 
spondent and  his  assignor  performed  their 
contract  within  the  time  limited  therefor,  but 
that  respondent  remained  In  possession 
thereafter  until  June  1,  1893,  when  ap'pellant 
took  possession  and  wrongfully  ousted  re- 
spondent, who  was  the  equitable  owner  of 
said  4^  acres,  while  appellant,  as  trustee 
for  him,  held  the  naked  legal  tlUe.  Until 
respondent  was  ousted  by  appellant,  he  was 
tlie  owner  and  In  possession;  and,  If  he  had 
remained  in  [mssesslon  for  flve'years  from 
and  after  the  completion  of  his  contract,  he 
would  have  acquired  the  legal  title  by  ad- 
verse possession.  His  equitable  title  was  as 
complete  u  thaugb  he  had  purchased  and 


paid  a  full  money  consideration,  and  bad 
been  put  In  possession  by  his  vendor.  In 
such  case  it  Is  obvious  that  the  vendor  is  a 
mere  trustee  of  the  legal  title  for  the  bene- 
fit of  the  vendee,  and  no  statute  of  limita- 
tions can  run  In  his  favor  so  long  as  the 
vendee  remains  in  possession.  "The  equita- 
ble estate  of  the  vendee  Is  alienable,  de* 
scendible,  and  devisable  in  like  manner  as 
real  estate  held  by  a  legal  title."  Lewis  v. 
Hawkins,  23  Wall.  125,  23  L.  Ed.  U3.  In 
Lakln  v.  Mining  Co.  (C.  C.)  25  Fed.  337,  It 
Is  held  that  a  party  who  wrongfully  obtains 
the  legal  title  to  land  which  belongs  rightful- 
ly to  another,  whether  he  acts  In  good  faith 
or  not,  will  be  held  as  a  trustee  for  the  eq- 
uitable owner,  and  the  statute  of  limitations 
does  not  begin  to  run  against  a  cestui  que 
trust  In  possession  until  ouster,  whether  the 
trust  Is  expressed  or  implied.  In  Love  t. 
Watklns,  40  CaL  547,  564,  6  Am.  Rep.  624, 
the  contention  of  the  appellant  in  this  case 
is  thus  disposed  of  by  Mr,  Justice  Temple-. 
"The  plain  question  Is  then  presented  for 
our  consideration  whether  a  vendee  in  pos- 
session under  an  executory  contract,  who  has 
fully  performed  the  agreement  on  his  part, 
but  has  not  obtained  a  deed,  can  compel  a 
specific  performance  after  the  lapse  of  four 
years  from  the  time  he  might  have  demand- 
ed a  deed,  and  whether  after  that  time  he 
can  rely  upon  his  eqi^ty,  under  the  contract, 
to  defeat  an  action  for  possession  on  the 
part  of  the  Tendor.  If  these  propositions 
are  answered  In  the  negative,  these  curious 
results  must  follow:  That  the  equitable  own- 
er of  land  la  barred  of  his  right  while  hold- 
ing possession  according  to  bis  right,  and 
without  an  adverse  claim  or  possession,  and 
a  person  out  of  possession  acquires  title  to 
real  estate  by  the  statute  of  limitations 
against  a  person  In  possession  holding  ad- 
versely." It  is  no  answer  to  the  proposition 
above  quoted  to  say  that  In  the  case  at  bar 
appellant  Is  In  possession,  since  he  claims 
the  statute  began  to  run  in  his  favor  while 
respondent,  the  equitable  owner,  was  In  pos- 
session; for,  if  it  began  to  run  while  he  was 
In  possession,  his  remaining  in  possession 
would  not  Internipt  it,  and  we  would  have 
the  anomalous  result  stated  in  the  above 
quotation.  See,  also,  Luco  v.  De  Toro,  91 
Cal.  405,  27  Pac.  1082,  and  cases  there  cited. 

It  is  also  contended  by  appellant  that  the 
proper  remedy  of  respondent  upon  said  con- 
tract, if  suit  had  been  brought  In  proper 
time,  was  an  action  for  damages.  His  ar- 
gument is  that,  as  appellant  had  the  right  to 
make  the  selection  of  the  4^  acres  out  of  a 
specified  10  acres,  specific  performance  is  not 
the  proper  remedy.  There  Is  no  uncertainty 
as  to  the  manner  in  which  the  selection  Is  re- 
quired to  be  made,  nor  do  we  see  any  lack 
of  power  In  a  court  of  equity  to  compel  the 
selection  to  be  made.  This  contention  of 
appellant  Is  sought  to  be  strengthened  by 
reference  to  the  personal  property,— the  wa- 
ter stock,— which  It  la'daimed  Is  not  a  prop- 
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er  subject  of  specific  performance,  and  that 
any  action  based  thereon  Is  barred  by  the 
stjitute  of  limitations.  In  Johnson  T.  Bick- 
ett  6  Cal.  218,  220,  It  is  said:  "In  equity, 
tiomtitlmes,  chattel  Interests  or  personal  prop- 
erty are  made  the  subject  of  specific  perform- 
ance. I  see  no  reason  why  a  contract  should 
not  be  enforced  In  every  case  where  the  sub- 
ject of  It  Is  something  susceptible  of  sub- 
stantial enjoyment,  provided,  always,  that 
the  circumstances  surrounding  and  CMmect- 
ed  with  the  contract  bring  it  within  the 
equitable  rules  which  entitle  It  to  the  relief 
sought  and  where  the  remedy  at  law  Is  un- 
certain and  insufflclent."  In  Treasurer  T. 
Mining  Co.,  23  Cal.  391,  the  court,  after  stat- 
ing that  the  general  rule  that  a  court  of 
equity  will  not  enforce  a  specific  perform- 
ance tff  an  agreement  for  the  transfer  of 
stock  applies  particularly  to  public  stoclcs, 
such  as  are  commonly  bought  and  sold  lb 
the  market,  further  said  "that  where  cmh- 
pensatlon  in  damages  will  not  aCCord  the 
party  a  full,  complete,  and  adequate  remedy, 
a  speclflc  performance  will  be  decreed." 
See,  also,  Senter  v.  I>avis,  38  Cal.  450. 
These  cases  were  decided  before  the  adop- 
tion oC  the  Civil  Code.  Section  3384  of  that 
Code  now  provides:  "Except  as  otherwise 
provided  In  this  article,  speclflc  perform- 
ance of  an  obligation  may  be  compelled." 
Appellant  cites  section  3387  of  said  Code  In 
support  of  his  contention  that  respondent's 
proper  remedy  is  an  action  for  damages. 
Said  section  is  as  follows:  "It  Is  to  be  pre- 
sumed that  the  breach  of  an  agreement  to 
transfer  real  property  cannot  be  adequately 
relieved'  by  pecuniary  compensation,  and 
that  the  breach  of  an  agreement  to  transfer 
personal  property  can  be  thus  relieved." 
This  provision  plainly  Implies  that  there 
are  or  may  be  agreements  for  the  transfer 
of  personal  property  that  may  be  specifically 
enforced,  and  that  the  rule  for  determining 
whether  they  may  be  so  enforced  Is  that 
which  applies  to  contracts  for  the  transfer 
of  real  property,  viz.,  la  It  necessary  In  ordei 
to  give  adequate  relief?  The  fact  that  dam- 
ages might  be  recovered  does  not  affect  the 
rule,  unless  they  give  adequate  relief.  Sec- 
tion 3389,  Civ.  Code,  provides:  "A  contract 
otherwise  proper  to  be  specifically  enforced 
may  be  thus  enforced,  though  a  penalty  la 
imposed,  or  the  damages  are  liquidated  for 
its  breach,  and  the  party  In  default  is  will- 
ing to  pay  the  same."  That  the  specific  en- 
forcement of  the  contract  to  transfer  the  wa- 
ter stock  Is  essential  to  the  adequate  relief 
of  respondent  Is  apparent.  It  was  part  of 
an  entire  consideration  for  the  Improvements 
to  be  made  upon  the  land.  The  money  value 
of  these  Improvements  was  not  fixed  by  the 
contract,  nor  was  there  any  estimate  made 
or  price  fixed  as  the  value  of  the  land  to 
be  conveyed  to  respondent,  nor  of  the  price 
at  which  the  water  stock  was  to  be  trans- 
ferred; nor  Is  It  shown  that  the  stock  has 
any  market  value. 


Appellant's  concluding  point  Is  that  his  de- 
murrer to  respondent's  cross  complaint  should 
have  been  sustained  on  the  ground  that  It 
contained  no  allegation  of  the  value  of  the 
land,  or  that  the  consideration  was  adequate; 
citing  Civ.  Code,  S  3391,  and  Windsor  t. 
Miner.  124  Cal.  492,  67  Pac.  386.  Whatever 
may  be  the  true  rule  of  pleading  In  cases 
for  the  specific  performance  of  executory 
contracts,  such  as  that  of  Windsor  v.  Miner, 
where  the  party  seeking  speclflc  perform- 
ance has  parted  with  nothing,  but  offers  to 
make  paylnent  to  the  other  party  according 
to  his  contract,  and  seeks  to  compel  him  to 
convey  the  land  which  was  the  subject  of  It, 
the  rule  there 'laid  down,  we  think,  can  have 
no  Just  application  In  the  case  at  bar.  In 
Windsor  v.  Miner  the  plaintiff  leased  from 
the  defendant  certain  land,  with  an  opticm 
to  purchase  the  same,  or  any  part  of  It,  at 
the  price  of  $100  per  acre.  The  plaintiff  con- 
cluded to  purchase  about  one-fourth  of  the 
•leased  land,  and  tendered  to  defendant  the 
purchase  price  of  ¥100  per  acre  for  the  part 
selected.  The  defendant  refused  to  accept 
the  money  or  to  convey,  and  plaintiff  brought 
suit  to  compel  specific  performance.  If  the 
defendant  in  that  case  had  accepted  the 
money,  and  then  refused  to  convey,  we  think 
It  would  not  have  been  held  that  It  was  nec- 
essary for  the  plaintiff  to  allege  that  the 
price  paid  and  received  was  an  adequate 
consideration  for  the  promise  to  convey.  In 
the  case  at  bar  appellant  not  only  entered 
into  the  contract  set  out  in  the  cross  com< 
plaint,  but  for  three  years  stood  by  and  saw 
respondent  bestow  his  labor  and  skill  in  the 
cultivation  of  the  10  acres  mentioned  in  the 
contract,  and  after  full  performance  of  the 
contract  by  respondent,  and  without  any  ot- 
ter of  compensation  for  his  services,  brought 
suit  to  quiet  title  against  the  contract  which 
respondent  had  fully  performed.  Respond- 
ent answered,  and,  having  set  out  the  con- 
tract in  full,  for  affirmative  relief  asked  that 
plaintiff  be  compelled  to  convey  the  4%  acres 
of  land  and  transfer  the  water  stock  as  re- 
quired by  his  contract.  The  facts  thus  set 
out  show  that  the  consldM'atlon  for  appd- 
lant's  promise  Is  adequate;  that  It  la  a  case 
In  which  a  court  of  equity  will  not  undertake 
to  place  a  money  value  upon  the  land  and 
stock,  upon  the  one  side,  nor  upon  the  per- 
sonal services  of  respondent  upon  the  other, 
but  will  presume  "that  the  breach  of  an 
agreement  to  transfer  real  property  cannot 
be  adequately  relieved  by  pecuniary  com- 
pensaUon"  (Civ.  Code,  i  3387),  especially  to 
a  case  such  as  this,  where  the  contract  has 
been  fully  performed  on  the  part  of  the 
cross  complainant  (the  respwdent  here)  by 
three  years'  lab<v  under  the  observation  of 
appellant  without  objection  from  blm  that 
the  consideration  was  Inadequate,  or  that  It 
was,  as  to  him,  not  Just  or  reasonable.  In. 
Stiles  V.  Cain  (filed  Sept  23,  19111  66  Pac. 
231,  it  is  said:  "The  case  cited  [Bruck  v. 
Tucker,  42  Cal.  346]  also  holds  that  the  party 
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■eeUnir  such  relief  must  ahoTr.  both  by  aver- 
ment and  proot  that  th*  contnct  li,  as  to 
the  d^Midant  tair  and  Just  That  the  erU 
dance  must  show  sneh  a  case  caonot  be 
donbted,  and  llils  case  distinctly  holds  that 
■what  most  be  proren  oo  that  subject  most 
be  avarred.  This  does  not  mean  that  It 
most  be  alleged  In  biec  rerba  that  the  con- 
tract was  supp<»ted  an  adequate  consld- 
cratlKi,  and  la,  as  to  the  defmdant,  Mr  and 
JnsL  These  might  be  held  Insnfflcient  but 
the  fset  that  the  ctmtract  Is  sdch  as  '^rlU  sat- 
Utj  the  conscience  of  the  chancellor  In  tlie 
respects  mentkmed  must  sppear  from  ft  prop- 
er statement  of  facts."  In  Prince  t.  Lamb, 
ISSCaL  120k  128.  eO  Fae.  680,  002,  after  qiiot> 
Ing  sobdlTlstons  1  and  2  of  section  8301  of 
the  ChrU  Code.  It  Is  said:  •*He  wbo  seeks 
ttie  Bpedfie  perfonnance  ot  a  contract  must 
ibow  In  bis  complaint  that  such  contract  Is 
not  obnoxious  to  the  fcvesolng  Inhibition  at 
the  Orll  Code.  In  Agard  t.  Valencia,  30 
CiL  29%  tt  Is  said:  The  court  wiU  not  lend 
Its  aid  to  enforce  a  contract  which  Is  In  any 
respect  unfair  or  savors  of  opprealtHi,  but 
tn  soeh  cases  wHl  lesTe  the  party  to  his  rem- 
edy at  law.  It  Is  Incumbait,  therefore,  to 
state  sncb  tacts  as  will  enable  ttie  court  to 
decide  whether  the  contract  b  of  such  a 
ebaracter  that  It  would  not  be  IneqnltaUe  to 
enforce  It* "  In  Arguello  t.  Bours.  67  OaL 
447,  8  Pac.  40;  Mr.  Justice  McKlnstry  said: 
"In  view  ot  the  Intbndtlon  In  Bmck  t.  Tuck- 
er, 42  GoL  846,  It  will  always  be  ssfer  to 
aw  that  tibe  price  paid  was  a  Just  and  tair 
price,  and  ttie  full  value  of  the  premises;'* 
and  In  this  suggestion  we  concur. 

The  contract,  wbleh  was  set  out  In  full  in 
the  cross  complaint;  required  respondent  to 
remoTe  the  oak  trees  by  grubbing  them  out 
with  tte  roots;  to  plow,  grade,  and  cultivate 
and  prepare  the  land  In  a  suitable  manner 
tor  setting  out  trees  and  the  successful  Irri- 
gation ot  the  same:  to  furnish  the  stock  and 
to  set  the  10  acres  tn  a  designated  rarlety 
of  orange  trees,  set  In  rows  20  feet  apart; 
to  CDltlvate,  Irrigate,  jHime,  and  care  for  the 
trees  in  a  proper  manner  for  three  years; 
that  If  any  of  tbe  trees  should  die  or  be  de- 
stroyed, they  were  to  be  replaced  with  treea 
of  the  same  age  and  variety;  and  he  was 
alse  to  erect  a  fence  on  the  nortb,  west,  and 
south  sides  of  the  10  acres.  The  contract 
also  dlsdoses  that  appellant  owned  10  acres 
adjoining  said  land  on  the ,  east  which 
were  coltirated  In  oranges  of  another  varie- 
ty, and  hence  It  would  appear  that  he  was 
familiar  with  the  work  to  be  done  under 
"Qie  contract  This  contract  the  court  found, 
was  fully  executed  by  respondent  and,  with 
the  allegations  of  the  complaint  stated 
'Vach  facts  as  will  enable  the  court  to  de- 
cide whether  the  contract  Is  of  such  a  char- 
acter that  It  would  not  be  Inequitable  to  en- 
force If*  Agard  V.  Valencia,  30  CaL  292.  clt 
ed  In  Prince  v.  Lamb,  12S  CaL  128,  60  Pac. 


I  advise  that  the  Judgment  be  affirmed. 


I  concur:  COOPER,  <X 

PER  CURIAM.  For  the  reasons  given  In 
the  fioegolng  oplnlMi,  tbB  Judgm^  Is  af- 
firmed. 


ass  Cal.  31» 

UcOORRT  V.  ROBmsON,  <8aa  86L,)* 

(SapreuiA  Ooort  of  California.  Jan.  6,  1002.) 

QVISTINa  TITLB-PLAINTIFP-S  TTTLB— NDCBS- 
SITY  OF  PROVING  GRANTOR'S  TITL.E. 

Where,  In  an  action  to  quiet  title,  the 
plaintiff  and  defwdant  claimed  title  from  tho 
same  common  soarce,  and  the  plaintiff  Introdu- 
ced the  record  of  a  deed  of  the  properu  to 
himseU,  which  deed  was  signed,  adtnowleaged, 
and  recorded,  and  he  testiSed  that  he  tumisocd 
the  purchase  money,  and  the  person  wbo  drew 
the  deed  testified  that  he  acted  for  plaintiff, 
and  had  it  recorded,  a  prima  bde  titla  la 
plaintiff  is  established. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court  San  Joaqnln 
county;  Edw.  I.  Jones,  Judge. 

Action  to  quiet  title  by  Bernard  McGorry 
against  Kate  Robinson.  From  a  Judgment 
that  neither  plaintiff  nw  defendant  liad  any 
right  or  title  In  the  propoly,  the  plaintiff 
appeals.  Reversed. 

R.  W.  Dodge  and  A.  H.  Carpenter.  fOr  ap- 
pellant Buck,  Miller  ft  Chtrk  and  Lontttt 
&  MiddlecpS;  tor  respondent 

COOPSR,  a  This  action  was  brought  by 
plaintiff  to  quiet  tiUe  to  tite  lands  described 
In  the  complaint  The  defendant  hi  hex 
answer  and  cross  complaint  set  forth  that 
the  plaintiff  obtained  title  to  the  premises  by 
virtue  of  a  deed  made  and  delivered  by  hlft 
Inrother,  Stephen  W.  McQorry,  In  his  life 
time;  that  the  said  deed  was  so  made  and 
delivered  in  trust  for  the  b^eflt  of  said 
Stephen  and  his  successora  In  interest;  that 
the  said  Stephen  died  in  March,  1806,  and 
that  defendant  Is  bis  widow  and  soccessoi 
In  interest;  that  plaintiff  claims  an  interest 
In  said  propoty  adv««e  to  defendant  which 
claim  Is  without  right  or  tiUe.  Judgment  is 
asked  that  defendant's  title  be  quieted  ai 
against  plaintiff.  The  case  was  tried  before 
the  court,  findings  filed,  and  as  condusluu 
of  law  from  the  findings  the  court  found 
"that  neither  plaintiff  nor  defendant  Kate 
McOorty,  have  any  right  title,  or  Interest 
In  said  property  to  be  quieted."  Judgment 
was  accordingly  entered  that  neither  party 
wap  entitled  to  any  relief  as  against  the 
other  as  to  the  premises,  and  that  defendant 
recover  her  costs.  The  defendant  has  not 
appealed,  and  this  appeal  Is  by  plaintiff  from 
that  part  of  the  Judgment  denying  blm  the 
relief  prayed  for  and  adjudging  that  he  is 
not  the  owner  of  the  said  premises.  The 
Judgment  roll  Is  accompanied  by  a  blU  ot 
exceptions. 

The  court  found  that  the  .plaintiff  Is  not 
now,  and  never  was,  thie  owner  in  fee  or 
othwwise  of  the  premises.  This  finding  Is 
not  supported  by,  and  Is  contrary  to,  the 


AMurlBC  dsatei  VeteiuiT  t,  IML 
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evidence.  Plaintiff  Introdaced  and  read  In 
evidence  the  record  of  a  deed  dated  Decem- 
ber 29,  1S91.  made  by  Stephen  W.  MeOorry 
to  plaintiff,  describing  the  lands  aa  describ- 
ed In  the  complaint,  which  deed  waa  signed, 
acknowledged,  and  recorded  the  dajr  of  Its 
date.  No  objection  waa  made  to  the  deed 
or  the  record  thereof  being  read  in  evidence. 
It  was  admissible  In  evidence.  Code  CIt. 
Proc.  i  1(^1.  It  carried  with  It  the  presump- 
tion that  It  was  delivered  on  the  day  of  Its 
date.  Civ.  Code,  {  10S6;  Gordon  v.  City  of 
Ban  Diego,  108  CaL  268,  41  Pac.  301;  Ward 
T.  Dougherty,  75  CaL  243,  17  Pac  193,  7 
Am.  St.  Bep.  15L  Plaintiff  testified  that  he 
famished  the  money  to  buy  the  property. 
The  witness  Carpenter  testified  that  be 
drew  the  deed;  that  be  waa  acting  for  plain- 
tiff, and  took  the  deed,  and  had  It  recorded. 
This  evidence  is  absolutely  without  conflict; 
and  shows  the  title  prima  facte  to  be  In 
plaintiff.  The  defendant  offered  no  evidence 
tending  to  show  title  in  herself,  nor  that  the 
property  was  held  In  trust  in  any  manner. 
It  was  not  necessary  for  plaintiff  to  show 
title  in  his  grantor  at  the  time  the  deed  was 
made  and  delivered.  It  appears  by  the  vert- 
fled  answer  of  defendant  that  she  and  the 
plaintiff  claim  title  from  the  same  common 
source.  In  such  case  it  is  not  necessary  to 
prove  title  In  the  grantor.  2  GreenL  Et.  | 
807;  Frink  t.  Roe,  70  Cal.  805.  11  Pac.  820; 
Hego  V.  Van  Pelt  65  Cal.  255.  3  Fac.  867. 

It  is  advised  that  the  Judgment  be  revers* 
•dL 

We  concor:  HAYNES,  a;  SMITH,  a 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  (pinion,  the  Judgment  is  re- 
Tersed. 

(US  Cal.  336) 

NATIONAL  CYCLB  MFO.  CO.  SAN 
DIEGO  CYCLE  CO.  et  sL  <L.A.98L)* 
<Sopreme  Ooart  of  CallAtmia.  Jan.  13,  1902.) 

ACOODNT  STATBD— PAILURB  TO  OBJBCT-BF- 

FECT. 

Where  the  partnersbip  assets  and  certain 
assets  of  an  individual  partner  were  turned 
over  to  another  partner,  who  aereed  to  collect 
the  same,  and  applr  them  ou  Uie  debt  of  the 
firm  sod  of  the  indlTidual  partner  to  a  third 
party,  and  such  liquidating  partner  tccdved  a 
statement  of  the  partnership  account  from  the 
third  partr,  which  erroneously  Included  as  part 
of  the  partnership  debt  an  IndiTiduai  debt  of 
the  other  partner,  he  coutd  not,  by  failing  to 
object  thereto,  become  personally  liable  for 
anch  Individual  debt,  where  he  supposed  that 
the  third  party  recognised  It  ai  an  individual 
liability  of  the  other  partner,  and  not  a  firm 
liability,  and  therefore  had  no  occasion  for  ob- 
jecting. 

Department  2.  Appeal  from  superior 
court,  San  Diego  county;  J.  W.  Ballard, 
Judge. 

Action  by  the  National  Oyde  Manufactur- 
ing Company  against  the  San  Diego  Cycle 
Company  and  others.   Judgment  for  plain- 
tiff, and  def^dauts  appeaL  Reversed. 
>B«htailaf  ««bM  rebruary  ]|»  INS. 


Hendricks   ft   Wright    for  appeUanta. 

Wltbington  ft  CtLTt&e,  for  respondent 

TEMPLE,  J.  The  flrst  count  In  the  com- 
plaint Is  to  recover  a  balance  alleged  to  be 
due  on  an  account  The  second  Is  for  mon- 
ey had  and  received.  In  the  third  count  It  la 
charged  that  the  defendants  other  than  the 
San  Diego  Cycle  Company  pVomlsed  in  writ- 
ing to  pay  the  amount  due  plaintiff  upon  tba 
accoouts  alluded  to  and  described  in  the  first 
two  counts.  Percy  Eastou  did  not  answer. 
Tbe  other  two  defendants  answered,  doiylng 
any  Indebtedness,  and  alao  pleaded  the  stat- 
ute of  limitations.  They  show  that  Pert^ 
Easton  and  Todd  ft  Hawley  entered  Into  a 
contract  to  deal  In  bicycles  under  the  name 
of  the  San  Diego  Cycle  Company.  Todd  ft 
Hawley  was  a  corporation,  tbe  name  of 
which  was  afterwards  dianged  to  the  Haw- 
ley Hardware  Company.  By  the  terms  ot 
the  agreement  each  party  to  it—that  Is.  Per- 
cy Easton,  on  one  part  and  the  corporation, 
on  the  others-could  furnish  wheels  to  be  sold 
by  the  partnership.  If  such  it  vras.  Tbe  prof- 
Its  made  upon  the  sale  of  such  wheels  would 
bel<mg  to  the  partn^shlp,  but  the  party  fur- 
nishing the  wheel  was  to  be  held  for  tbe 
price,  and  was,  of  course,  to  receive  that  much 
of  the  proceeds  of  sale.  It  was  expressly 
agreed  that  the  partn^ship  was  not  to  be 
responsible  for  the  purchase  price.  Appar- 
ently each  partner  had  been  the  agent  of  one 
or  more  firms  of  manufacturers,  and  the  ex- 
pectation was  that  they  would  continue  to 
hold  such  agencies  Individually,  and  tbe  com- 
bine was  simply  for  the  purpose  of  making 
sales.  Easton  was  agent  for  tbe  plaintiff, 
and  after  the  partnership  continued  to  buy 
goods  from  plaintiff  In  his  own  name.  De- 
fendants admit  however,  that  between  the 
23d  day  of  February.  1895,  and  the  27th  of 
May  of  the  same  year  the  partnersbip  pur- 
chased from  plaintiff  goods  to  the  extent  of 
$1,119.84,  which  it  claims  to  have  paid  for. 
It  denies  purchasing  any  other  goods  frtHn 
plaintiff.  It  other  goods  were  purchased.  Its 
contention  is  that  such  purchase  was  by 
Percy  Easton,  and  that  he  alone  Is  responsi- 
ble. It  also  pleaded  the  statute  of  limita- 
tions to  the  entire  demand.  The  complaint 
avws  that  all  the  goods  were  sold  and  dellr- 
ered  to  tbe  partnership,  but  the  court  finds 
that  In  18&4  tbe  plaintiff  sold  and  delivered 
to  Percy  Easton  goods  to  the  amount  of 
$5,137.60,  and  on  and  after  October,  1804.  up 
to  the  22d  day  of  May,  1805.  to  the  partner^ 
ship,  goods  of  the  value  of  $1,320.84.  It  was 
also  found  that  on  the  1st  day  of  June^  18^ 
Percy  Easton  turned  over  to  To^i  ft  Haw- 
ley certain  contracts,  liens,  and  promissory 
notes  payable  to  Percy  Easton,  .together  with 
tbe  "entire  assets  of  the  said  San  Diego  Cy- 
cle Company  and  Percy  Easton,  to  collect,  so 
far  as  possible,  said  notes  and  contracts  so 
delivered  as  aforesaid,  and  to  apply  the 
amounts  so  collected  on  tbe  Indebtedness  of 
the  said  San  Diego  Cyde  Company  sad  aaU 
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Pe-cyEaston  to  the  plaintiff*';  and  this  Todd 
&  Hawley  agreed  to  do.  It  was  further 
found  that  "ToAd  &  Hawley  have  collected 
Bald  notes,  contracts,  so  far  as  It  was  and  is 
possible  to  collect  thereon,  and  paid  the  sum 
to  the  plaintiff  on  said  Indebtedness  of  said 
San  Diego  Cycle  Company  and  said  Percy 
Easton."  The  court  then  ^oceeds  to  find 
that  an  accounting  was  had  and  a  statement 
rendered  "between  the  defendants  the  San 
Diego  Cycle  Company  and  Percy  E]a8ton,and 
It  was  then  and  there  agreed  by  the  said  San 
Diego  Cycle  Company  and  said  Todd  &  Haw- 
ley that  said  account  and  statement  as  then 
made  and  rendered  was  true  and  correct," 
and  that  there  was  then  due  plaintiff  $2,1701- 
83,  which  som  the  said  Todd  &  Hawley  then 
and  there  agreed  in  writing  to  pay  plaintiff. 
Thlfl  finding  Is  challenged  on  the  motion  for 
a  new  trial  as  not  Justified  by  the  evidence. 
There  la  no  evidence  that  Todd  &  Hawley 
promised  in  writing  to  pay  the  debt,  and  it 
is  not  claimed  that  there  was.  The  finding 
is  treated  as  a  finding  to  the  effect  ttiat  tliere 
was  an  account  stated  between  plaintiff  and 
the  defendants.  The  finding  does  not  so 
state.  If  there  was  an  account  stated,  It  is 
found  to  be  between  Percy  Easton  and  the 
other  defendants,  which  was  impossible,  as 
Percy  Baston  had  no  account  of  this  nature 
against  the  other  defendants,  and  did  not 
claim  tbat  they  owed  him  anything,  or  were 
bouiut  to  pay  bis  debt  to  plaintiff.  But  had 
it  been  an  account  stated  between  plaintiff 
and  defradants,  becoming  an  account  stated 
through  failure  to  object  to  it  after  Its  re- 
ceipt, there  would  still  be  no  promise  in 
writing  to  pay.  In  such  a  case  the  person 
receiving  the  account  is  deemed  to  acquiesce 
in  Its  correctness,  and  the  law  implies  from 
such  acquiescence  a  promise  to  pay  it  It 
would  l>e  abeord  to  bold  that  this  implied 
promise  must  be  deemed  to  be  In  writing. 
ThB  bill  of  exceptions  falls  to  show  an  ac- 
coont  stated  in  favor  of  plaintiff  and  against 
the  corporation,  Todd  &  Hawley.  The  state- 
ment is  tbat  on  the  IStb  of  June,  1895,  the 
plaintiff  salt  to  the  San  Diego  Cycle  Com- 
pany statements  of  1894  and  1895  accounts, 
which  statements  were  duly  received  by  said 
Todd  &  Hawley,  showing  the  amount  due 
plaintiff.  Nothing  further  appears  as  to  the 
contents  of  this  statement  Probably  It  was 
correct,  and  showed,  as  it  ought  to  have 
shown,  how  much  of  the  amount  was  due 
from  Easton,  and'  how  much  from  the  part- 
nership. But,  if  It  did  not,  and  if  it  had 
been  stated  as  a  debt  due  from  the  firm,  the 
corporation  defendant,  Todd  &  Hawley, 
could  not,  by  falling  to  object,  1>ecome  liable 
Cor  the  debt  of  Percy  Easton.  This  state- 
ment was  sent  after  the  partnoshlp  had 
ceased  to  do  business,  and  its  assets  were 
turned  over  to  Todd  &  Hawley,  and  It  had 
agreed  to  pay  all  collected  to  the  plaintiff, 
as  It  has.  All  this  the  plalnUff  knew.  It 
■was  natural  for  plaintiff  to  transmit  to  the 
assignee  the  amount  of  its  ^im.  As  Todd 


&.  Hawley  knew,  or  supposed  It  knew,  that 
plaintiff  recognized  the  debt  due  from  Easton 
as  his  personal  liability,  and  as  not  constitut- 
ing a  demand  against  it.  It  liad  no  occasion 
to  object  to  the  form  in  which  the  account 
was  made  out.  The  court  found  that  Easton 
contracted  with  plaintiff  only  for  himself, 
and  on  his  individual  responsibility;  and 
such  was  plainly  the  fact.  The  testimony  of 
plaintiff's  agent,  Jones,  shows  this,  and,  tak- 
en in  cmmectlon  with  his  testimony,  the  tele- 
gram sent  by  him  to  plaintiff  also  shows  it 
The  burning  qaestion  was  whether  Todd  & 
Hawley  would  assume  Easton's  debts.  Todd 
&  Hawley,  answering  plalntlCTs  demands  for 
money,  always  with  apparent  care  limits  its 
promises  to  remit  the  amount  collected. 

As  to  the  statute  of  limitations,  as  the  case 
appears  in  the  record,  the  plea  seems  to  be 
good  as  to  the  whole  demand.  Of  course,  a 
different  case  may  be  made  on  a  retrial. 

As  to  the  question  raised  In  regard  to  the 
appropriation  of  payments,  it  becomes  Im- 
material in  view  of  the  conclusion  reached. 
No  one  would  contend  that  a  creditor  re- 
ceiving payment  from  one  debtor  was  at  lib- 
erty to  apply  the  money  upon  a  debt  due 
from  another. 

The  Judgment  and  order  are  reversed,  and 
new  ti-Ial  awarded. 

We  concur:  HENSHAW,  J.;  UcFAB- 
LAND.  3, 


.      (US  Cat.  320) 
DTTTRA  r.  PBIlEtBA.  (Sac.  811.) 

(Supreme  Court  of  California.   Jan.  9,  1902.) 

EJECTMENT  —  JXTDOMENT  —  CONSTRUCTION  — 
ALIAS  VmiT  OF  POSSESSION— EVIDENCE. 

1.  A  judgment  in  ejectment,  grauting  plain- 
tiff poBBession  of  land  "bounded  on  the  north 
by  t&e  north  boundary  of  the  S.  ^  of  the  N.  B. 
yi"  of  a  certain  described  section,  "on  the  east 
by  thii  east  boondary"  of  the  section,  and  "on 
the  south  and  west  by  the  fence  of  defendant; 
containing  about  10.62  acres,"— reqniree  the 
relinquishment  of  the  tract  described  by  the 
boundaries,  and  not  a  tract  of  but  10.62  acres, 
under  Code  CiV.  Proc.  8  2077,  providing  that, 
where  there  are  certain  deSnite  and  ascertain- 
ed particulars  in  the  description,  the  addition 
of  others  which  are  indefinite,  unknown,  or 
false  does  not  frustrate  the  conveyance,  which 
is  to  be  construed  by  the  particulars;  and, 
when  permanent  and  visible  or  ascertained 
bouodanes  or  monuments  are  inamsistfflit  with 
the  measurement,  the  boundaries  or  monuments 
are  paramount 

2.  On  the  hearing  for  the  issuance  of  an  alias 
writ  of  possession  in  ejectment  evidence  of  a 
resurvey  made  after  the  trial  by  the  surveyw 
who  had  testified  on  the  trial  was  not  improp- 
er, though  the  findings  and  judgment  did  not 
require  any  additional  sorvey  to  be  made,  tlie 
surrey  bearing  on  the  question  whether  the 
defendant  had  reentered  Into  possession  of  any 
of  the  plaintiff's  land  as  described  in  the  judg- 
ment 

Commissioners'  decision.  Department  2. 
Appeal  from  superi^v  courts  Siskiyou  county; 
J.  S.  Beard,  Judge. 

Action  by  Manuel  Dutra  against  Manuel 
Perelra.  From  an  order  granting  plaintiff 
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an  alias  writ  of  poflseesion,  the  defendant 
appeals.  Affirmed. 

Mr.  Magoffey,  for  appellant  L.  F.  Co- 
bum  and  O'Neill  &  Butler,  for  respondent 

COOPER.  C.  This  Is  an  appeal  from  en 
order  directing  an  alias  writ  of  posBessIon 
to  issue  under  section  1210,  Oode  Civ.  Proc. 
The  facts  are  suhstantiall^  as  follows:  On 
the  leth  day  of  April,  1808,  the  plaintiff  re- 
covered a  Judgment  In  ejectment  against  de- 
fendant for  the  recovery  of  the  possession 
of  land  "bounded  on  the  north  by  the  north 
boundary  ttf  the  S.  %  of  the  N.  B.  %  of  Sec. 
32,  T.  44  N.,  B.  8  W.,  M.  D.  M..  on  the  east  by 
the  east  boundary  thereof,  and  on  the  south 
and  west  by  the  fence  of  defendant;  con- 
taining about  10.62  acres."  This  Judgment 
has  become  final.  A  writ  of  possession  was 
Issued,  and  plaintiff  was  thereunder,  by  the 
sheriff,  placed  hi  possession  of  the  property. 
The  defendant  then  removed  bis  fence  so  as 
to  relinquish  possession  to  10.^  acres,— being 
the  number  of  acres  mentioned  in  the  Judg- 
ment—but did  not  place  his  fence  on  the 
north  boundary  line  of  said  land,  but  some 
five  or  six  chains  south  ttiereof.  thus  again 
assuming  possession  of  a  portion  of  the  land, 
which  had  been  adjudged  to  belong  to  plain- 
tiff. Defendant  does  not  claim  that  he  placed 
,  his  fence  on  the  north  boundary  line  of  the 
said  S.  %  of  the  N.  B.  ^.of  sectltHi  32.  but 
that  under  the  original  Judgment  and  de- 
cree, he  was  only  to  reUnqu}Bh  possession  of 
10.62  acres.  We  do  not  so  construe  the  Judg- 
ment. It  was'found  and  adjudged  that  plain- 
tiff was  the  owner  and  entitled  to  the  posses- 
sion of  the  S.  %  of  the  N.  B.  U  of  section  32. 
The  land  In  possession  of  defendant  was  de- 
scribed, and  the  words  "about  10.^2  acres" 
may  be  rejected  as  surplusage.  The  findings 
and  decree  plainly  show  that  it  was  the 
Intention  to  give  plaintiff  a  Judgment  for  «U 
the  land  up  to  the  north  botrndary  of  said 
S.  %  jof  the  N.  E.  ^  of  secUon  32.  "Where 
Hiere  are  certain  definite  and  ascertabied  par- 
ticulars In  the  description,  the  addition  of  oth- 
ers which  are  Indefinite,  unknown,  or  false, 
does  not  froetrate  the  conveyance,  but  It  Is  to 
be  construed  by  the  first  mentioned  particu- 
lars. When  permanent  end  visible  or  ascer- 
tained boundaries  or  monuments  are  Incon- 
sistent with  the  measurement  either  of  lines, 
angles,  or  surfaces,  the  boundaries  or  monu- 
ments are  paramount"  Oode  Civ.  Proc.  | 
2077. 

The  court,  on  the  bearing  of  this  proceed- 
ing, imder  defendant's  objection,  admitted 
the  testimony  of  one  Mitchell,  the  surveyor, 
who  had  been  a  witness  In  the  original  trial. 
It  is  claimed  that  the  court  erred  in  admit- 
ting this  testimony  for  the  reason  that  Mitch- 
ell had  made  another  survey  since  the  trial 
of  the  original  case,  and  that  the  findings 
and  Judgment  In  the  original  case  did  not 
require  any  additional  sur\'ey  to  be  made. 
We  think  the  evidence  was  competent  It 


was  directed  to  the  question  as  to  the  bound- 
ary line  of  the  lands  of  plaintiff  on  the  north, 
as  In  the  original  Judgment,  and  as  to  wheth- 
er or  not  the  defendant  Iiad  re-entered  Into 
I>o8scB8lon  of  any  portion  of  the  plaintUTs 
lands  as  described  In  said  Judgment  The 
court  could  not  determine  the  question  with- 
out evidence.  It  was  not  required  to  go  up- 
on the  land  and  gamine  or  survey  it  No 
one  bad  better  opportunities  to  know  the 
facto  than  the  surveyor  who  made  the  sur- 
vey and  plato  upon  which  the  original  Judg- 
ment was  enitered.  The  court  did  not  Id  this 
-proceeding,  change  nor  modify  the  original 
finding  that  under  the  original  decree  the 
plaintiff  Is  entitled  to  the  possession  of  all 
the  S.  ^  of  the  N.  B.  %  of  said  section  82. 
It  found  that  defendant  has  stiU  in  his  pos- 
session and  Inclosed  a  part  of  the  said  land 
partiailarly  described  In  t2ie  findings  and 
order  herein.  This  description  was  ordered 
to  be  in  the  alias  writ,  and  the  sheriff,  by 
the  writ  was  directed  to  place  plaintiff  again 
In  possession  of  the  lands  on  which  defend- 
ant had  re-entered.  The  land  so  described 
was  not  outside  of,  nor  In  addition  to,  that 
described  In  the  orighial  Judgment  On  the 
contrary,  It  was  a  descripticoi  (tf  that  part 
of  the  plaintiff's  land  stUl  In  possession  of 
defendant 
The  order  should  be  affirmed. 

We  concur:   HATNES,  O.;  GRAY,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregohig  opinion,  the  Judgment  Is  af- 
firmed. 


ass  Cal.  323) 

SOHI/ER  et  aL  v.  SOHLEiR  et  al.     (a  P. 
1,8»2.) 

(Supreme  Court  of  California.    Jan.  0,  1902.) 

WILLS— DTCRBE  OP  PROBATE  COURT— FRAUD- 
ULENT PROCUREMENT— EQUITY  JURIS. 
DICTION— RESULTING  TRUSTS. 
The  widow  of  a  testator,  who  was  execu- 
trix uDder  his  will,  devising  property  to  his 
children,  conspired  with  P.,  her  own  soti,  but 
not  the  aon  of  testator,  to  procnre  for  him  a 
share  of  the  estate,  as  one  of  testator's  chil- 
dren. .  Pursuant  to  this  conspiracy  the  execu- 
trix filed  a  petition  naming  tne  testator's  chil- 
dren, who  were  infants,  and  alleging  that  P. 
was  also  a  child  of  the  testator;  and  on  the 
hearing  of  the  cause  the  probate  court  decreed 
that  P.  was  a  son  of  the  testator,  and  entitled 
to  a  portion  of  his  estate.  Hie  infant  chil- 
dren had  no  actual  notice  of  the  fraud,  and 
were  not  represented  in  the  proceedings,  ei- 
cept  by  executrix,  as  their  testamentary  trus- 
tee and  natural  guardian.  Held  that,  although 
a  court  of  equity  had  no  jurisdiction  to  set 
aside  the  decree  of  the  probate  court  it  would 
decree  that  P.  held  title  as  trustee  for  the 
minor  children  of  testator,  and  compel  him  to 
make  conveyance  to  them  accordingly,  or.  if 
such  conveyance  could  not  be  bad,  the  court 
would  hold  him  to  account  for  the  value  of  the 
estate  fraudulently  received  by  Urn  undw  the 
probate  decree. 

Department  2.   Appeal  ^m  superior  court, 
Luke  county;  R.  W.  Crump,  Judge. 
Suit  by  Frank  B.  Sohler  and  others  against 
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Lena  Sohler  and  another.  From  a  judgment 
entered  on  demurrer  to  plaintiffs'  cmnplalot, 
they  api>eal.  Reversed. 

ThMnas  B.  B(md,  ttx  appellantB.  T.  3. 
Sheridan  and  Dan  Jones,  for  rrapondentB. 

HENSHAW,  J.  Plaintiffs,  by  their  guard- 
ian ad  litem,  Instituted  this  action  to  set 
aside  the  decree  of  distribution  given  In  the 
estate  of  Xaver  Sohler,  deceased,  or  so  much 
of  it  as  distributed  one-eighth  of  the  estate 
to  the  defendant  Paul  Reuss,  as  the  son  of 
the  deceased.  The  court  sustained  a  general 
demurrer  to  the  complaint,  and  from  the 
judgment  which  followed,  plaintiffs  appeal. 
Upon  the  appeal  the  peculiar  and  somewhat 
remarkable  allegations  of  the  complaint  are, 
of  course,  to  be  taken  as  true.  It  Is  alleged: 
That  Xaver  Sohler  died  In  the  county  of 
Lake,  testate.  That  his  widow,  the  defend- 
ant Lena  Sohler,  became  executrix  under  the 
will.  That  the  will  left  all  of  the  property 
to  the  widow,  and  the  children  were  preter- 
mitted heirs.  The  court  therefore  properly 
held  that  the  widow  was  entitled  to  but  a 
one-half  Interest  in  all  tbe  estate  of  the  de- 
ceased, and  that  the  children  were  entitled 
to  equal  parts  of  the  other  moiety.  When 
the  estate  was  ready  for  distribution,  the 
executrix  petitioned,  and  setting  forth  the 
names  of  the  other  children,  plaintiffs  here- 
in, alleged  in  the  petition  that  the  defendant 
Paul  BeusB  was  likewise  a  child  of  tbe  de- 
ceased, and  therefore  entitled  to  a  one-eighth 
of  his  property  upon  distribution.  The  no- 
tices required  by  the  probate  law  were  given, 
and  the  matter  came  up  for  hearing  upon  the 
20th  day  of  December,  1897,  upon  which  day 
the  court  made  its  decree,  determining  heir- 
ship and  distributing  the  property,  and  in  so 
doing  decreed  that  Paul  Betiss  was  a  son 
of  the  deceased,  and  entitled  to  one-eighth 
of  the  deceased's  estate.  Distribution  was 
made  accordingly.  These  children  were  the 
minor  children  of  the  executrix,  Lena  Sohler; 
had  no  actual  notice  of  the  proceedings;  had 
no  notice  or  knowledge  of  the  falsity  of  the 
claim  set  up  on  behalf  of  Paul  Reuss;  and 
were  not  represented  at  the  hearing,  except- 
ing as  they  were  represented  by  the  execu- 
trix as  their  trustee,  and  by  the  executrix  as 
their  mother.  In  her  capacity  of  natural 
guardian.  That  the  fact  was,  end  was 
known  to  Paul  Reuss  and  to  Lena  Sohler. 
but  was  not  known  to  these  plaintiffs,  that 
Paul  Reuss  was  not  the  son  of  the  deceased, 
but  was  the  son  of  Lena  Sobter,  their  moth- 
er. That  Lena  Sohler  and  Paul'  Reuss  con- 
nived and  conspired  to  mislead  and  deceive 
the  court  in  tbe  making  of  Its  decree,  so  dis- 
tributing one-eighth  of  the  property  of  the 
estate  to  Paul  Reuss,  and  to  keep  plaintiffs 
in  Ignorance  of  their  just  claims  of  owner- 
ship and  of  right  of  distribution  to  this  one- 
eighth  of  the  estate  thus  distributed.  Fol- 
lowing this  are  the  averments  of  tbe  furompt 
commencement  of  tbe  action  after  the  dis- 


covery of  the  fraud,  the  appointment  of  the 
guardian  ad  litem  for  that  purpose,  the  fact 
that  the  time  for  appeal  from  the  decree  had 
expired,  and  that  an  appeal  would  be  un- 
availing, twcause  upon  the  face  of  the  record 
which  would  be  brought  up  on  such  appeal 
no  error  could  be  shown.  The  relief  prayed 
for  is  for  the  vacation  and  annulment  of  such 
part  of  the  decree  of  distribution  as  distrib- 
utes one-eighth  of  the  estate  of  the  deceased 
to  Paul  Reuss,  otherwise  Paul  Sohler:  that 
the  property  so  distributed  to  Paul  Sohler  be 
declared  to  be  the  property  of  these  plaintiffs 
In  equal  shares;  and  that  it  be  distributed  to 
them  accordingly. 

Respondents,  against  the  sufficiency  of  the 
complaint,  urged  by  their  demurrer  that  It 
Is  the  exclusive  province  of  the  court  In  pro- 
bate to  determine  heirship  and  decree  dis- 
tribution; that  the  complaint  goes  no  further 
than  to  charge  Intrinsic  fraud.  In  that  Paul 
Reuss  succeeded  by  false  and  perjured  evi- 
dence in  obtaining  a  favorable  decision  upon 
a  matter  essential  to  the  proceeding,  and  one 
In  which  tbe  court  was  bound  to  exercise  its 
judgment;  and  that,  notwithstanding  that 
the  decision  was  obtained  by  such  evidence, 
this  fact  affords  no  ground  for  relief  in  equi- 
ty. If  this  were  all  tbe  complaint  discloses, 
the  respondents'  contention  would  be  un- 
doubtedly sound;  for  it  is  the  general  rule 
that  intrinsic  fraud—fraud  by  which  a  de- 
cree or  judgment  Is  obtained  by  false  evi- 
dence upon  Issues  within  the  case— is  not 
such  fraud  as  etiulty  will  relieve  against;  the 
theory  being  that  the  losing  litigant  has  bad 
his  day  in  court,  and  that,  while  it  must  al- 
ways remain  a  misfortune  that  private  caus- 
es shall  be  lost  by  forsworn  testimony,  yet 
stronger  than  this  consideration  Is  that  which 
declares  It  to  be  the  policy  of  the  law  to 
make  an  end  of  litigation,  and.  In  the  nature 
of  things,  there  never  could  be  a  final  judg- 
ment if  every  judgment  was  open  to  avoid- 
ance upon  the  charge  that  fraudulent  evi- 
dence had  been  Introduced  In  Its  procure- 
ment. Therefore  It  is  the  general  rule  that  - 
extrinsic  fraud  only  will  form  the  basis  of 
such  relief  as  Is  here  sought,— extrinsic  fraud 
consisting  in  tbe  failure  to  give  legal  notice 
"to  the  adversary,  the  prevention  of  him  or 
his  witnesses  from  attending  tbe  trial,  and 
the  like.  But  when  we  come  to  scan  the 
allegations  of  this  complaint,  it  will  be  dis- 
covered that  there  Is  more  alleged  than  the 
mere  procurement  of  this  decree  by  false  evi- 
dence. The  executrix  of  the  estate  was -not 
alone  the  trustee  of  all  of  the  heirs  of  the 
estate,  and  all  of  tbe  parties  in  interest  there- 
to and  thereunder.  She  was  the  mother  of 
these  minor  plaintiffs,  had  their  actual  cxis- 
tody  and  control,  and,  as  their  natural  guard- 
ian, was  chargeable  with  all  the  high  du- 
ties pertaining  to  that  relationship.  As  ex- 
ecutrix, merely,  It  might  be  argued  that  she 
was  a  distlnterested  party,  having  no  con- 
cern whatsoever  In  the  question  of  heirship 
or  right  ot  distribution,  standing  indifferent 

Digitized  by  Google 


284 


OT  PACIFIC 


BEPOBTEB. 


(CIL 


between  the  parties,  and  Interested  only  In 
carrying  Into  efFect  the  determination  of  the 
court  upon  these  questions.  But  as  the 
mother  and  natural  guardian  of  these  plain- 
tiffs her  position  was  a  very  different  one. 
She  was  under  most  solemn  obligation  to 
protect  the  legal  rights  of  her  Infant  and  de- 
pendent offspring.  She  was  under  like  ob- 
ligation to  disclose  to  the  court  on  their  be- 
half, and  In  their  Interest,  all  knowledge 
which  she  possessed,  and  she  was  under  the 
same  obligation  to  see  that  their  legal  claims 
to  the  estate  were  properly  presented  before 
the  court  In  probate;  and  with  peculiar  force 
did  this  duty  press  upon  her,  in  view  of  the 
fact  that  during  all  of  this  time  she  was  ex- 
ecutrix of  and  administered  upon  the  estate 
through  which  her  children  were  to  derive 
their  property.  Such  being  her  position,  It  Is 
charged  that  in  violation  of  this  dut^,  and  of 
the  rights  of  her  minor  children,  she  con- 
nived with  her  adult  son,  not  an  heir  to  the 
estate  of  the  deceased,  to  procure  for  him  a 
distributive  portion  of  that  estate,  and  that 
the  conspiracy  was  carried  to  a  successful 
termination.  Here,  certainly.  Is  a  charge  of 
concealment  upon  the  i»art  of  the  guardian 
when  she  should  have  spoken  in  the  Interest 
of  her  wards,  and  collusion  upon  the  port  of 
the  guardian  with  another  not  in  Interest  in 
the  estate,  to  the  end  that  that  oth^  might 
despoil  the  wards  of  their  rightful  Inherit- 
ance. It  cannot  to  this  be  answered  that 
the  probate  proceeding  upon  distribution  was 
not  an  adversary  proceeding.  It  becomes  ad- 
versary in  every  case  where  there  are  con- 
flicting claims,  and  where  there  be  not  the 
most  perfect  understanding  and  harmony  be- 
tween the  claimants.  The  moment  heirship 
was  set  up  by  the  false  claimant,  Reuss,  that 
moment  between  him  and  the  rightful  heirs 
an  adversary  proceeding  was  at  issue,  and 
from  that  moment  It  became  the  duty  of  the 
guardian  of  these  minor  heirs  to  see  that  the 
fullest  presentation  of  their  claims  was  put 
before  the  court  This,  by  conspiracy  with 
her  codefendant.  It  la  asserted,  she  did  not 
do;  and  it  Is  clear  that  her  fraud  In  push- 
ing on  behalf  of  Reuss  his  false  claim  to  heir- 
ship and  distribution,  and  In  concealing  the 
truth  from  her  own  minor  children,  the  right- 
ful heirs,  and  In  leaving  them  In  ignorance 
that  they  were  thus  to  be  deprived  of  their 
patrimony,  was  fraud  extrinsic  to  the  case, 
which  prevented  their  being  properly  repre- 
sented at  the  case,  or  from  being  represented 
at  all. 

We  conclude,  therefore,  that  the  complaint 
presents  a  bill  for  equitable  relief.  But  for 
what  kind  of  relief?  The  relief  prayed  for 
Is  that  the  court  In  equity  should  avoid  so 
much  of  the  decree  as  distributes  the  prop- 
erty to  Paul  Reuse,  should  decree  that  the 
plaintiffs  are  entitled  to  that  property  In 
equal  shares,  and  should  distribute  It  accord- 
ingly. The  prayer  for  such  relief  derives 
support  from  the  case  of  Baker  v.  O'RIordan, 
GO  Cal.  3G8,  4  Pac.  232.  In  that  case  a  mar- 


ried woman,  the  owner  of  separate  property 

In  San  Francisco,  died  while  her  husband 
was  at  sea.  Her  sister  procured  letters  of 
udminlstratlon  upon  the  estate,  and  sought 
and  obtained  distribution  upon  a  petition 
that  her  sister  had  conveyed  the  property  to 
her  in  her  lifetime  by  an  unrecorded  deed, 
which  was  lost  The  appearance  of  the  ab- 
sent husband  was  falsely  entered  by  an  un- 
authorized attorney.  The  trial  court  found 
all  these  facts,  but  witiiheld  relief;  and  this 
court  declared  tliat  the  plaintiff  was  entitled 
to  the  relief  sought,— the  setting  aside  of  the 
decree  of  distribution.  In  Utah  (Benson  t. 
Anderson,  37  Pac  256)  the  supreme  court  re- 
manded a  cause  to  the  district  court,  with  di- 
rections to  set  aside  the  decree  of  dlatrlbn- 
tlon  made  by  the  probate  court,  and  enter  lis 
decree  awarding  one-half  of  the  estate  to 
plaintiff.  What  peculiarities  may  or  may 
not  attach  to  the  Jurisdiction  of  the  probate 
court  In  Utah,  we  are  not  advised,  but  in  this 
state  the  Jurisdiction  to  determine  heirship 
and  to  distribute  the  assets  of  an  estate  it 
vested  exclusively  In  the  probate  court,  un- 
der proceedings  in  rem  strictly  defined  by 
the  statute.  It  Is  a  matter  of  gravest  doubt, 
therefore,  whether  It  is  within  the  power  of 
a  court  of  equity  in  this  state  to  set  aside 
a  decree  of  distribution  so  given  by  a  court 
having  exclusive  Jurisdiction  of  the  matter. 
But  even  If  the  power  existed.  Its  exercise,  or 
even  the  danger  of  its  exercise,  would  have 
a  most  disastrous  effect  upon  land  titles. 
The  title  conferred  by  a  decree  of  distribu- 
tion, after  regular  proceedings  In  probate, 
has  always  been  Justly  recognized  as  a  title 
of  high  and  unimpeachable  value,  because  of 
the  nature  of  the  proceedings,  and  of  the  ex- 
clusive Jurisdiction  which  has  been  vested 
In  the  probate  court  to  pass  upon  the  ques- 
tions involved.  If  such  a  decree  may  at  any 
time  be  vacated  In  equity,  It  must  result  that 
no  title  any  longer  stands  secure.  Moreover, 
aside  from  the  question  of  title,  inexplicable 
confusion  In  procedure  would  result  Would 
the  court  In  equity,  In  vacating  the  decree, 
have  the  power  to  substitute  one  of  its  own? 
If  so,  apart  from  the  consideration  of  the 
exclusive  jurisdiction  vested  in  the  probate 
court  It  would  be  the  substitution  of  an  equi- 
table Judgment  in  personam  for  the  probate 
Judgment  in  rem,— the  substitution  of  a  Judg- 
ment which  can  never  operate  upon  any  but 
the  parties  and  their  privies  for  a  Judgment 
which  is  binding  upon  the  whole  world.  But 
If  It  be  said  that  the  power  of  the  court  In 
equity  would  be  limited  to  the  vacation  of 
the  decree  remanding  the  matter  to  the  pro- 
bate court  to  frame  a  new  decree,  what  as- 
surance can  there  be  that  after  all  this  cir- 
cuity of  action  and  protracted  delay  the  de- 
cree of  the  court  In  probate  might  not  be  at 
variance  with  the  views  of  the  court  In  equi- 
ty? Something  of  the  same  difficulty  was 
experienced  by  the  English  chancery  courts 
on  the  question  of  the  Jurisdiction  of  wills  of 
personal  estates,  which  there  belonged  to  the 
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ecclesiastical  court,  the  jurisdiction  of  wbicb 
latter  court  was  held  to  be  exclusive.  Time 
and  again  was  the  attempt  made  to  bare 
equity  overthrow  the  probate  of  a  will  pro- 
cured in  the  ecclpslastlcal  court  by  fraud. 
In  Bamesley  T.  Powet  1  Ves.  Sr.  284,  the 
Jury  returned  a  verdict  against  the  will 
which  had  been  admitted  to  probate,  upon 
the  ground  that  It  was  a  fwgery;  and  Lord 
Chancellor  Hardwicke  thus  epol^e:  "As  to 
the  personal  estate,  I  left  It  open  in  the  de- 
cree, that  the  plaintiff  should  be  entitled  to 
relief  In  such  manner  as  was  agreeable  to 
equity,  because  !  saw  there  might  be  litiga- 
tion concerning  the  manner  of  getting  that 
rdlef,  whether  Immediately,  or  by  leaving 
the  plaintifT  to  sue  In  the  ecclesiastical  court, 
both  which  are  thereby  taken  In,  which  it 
would  have  been  improper  to  have  deter- 
mined before;  for.  If  a  verdict  for  the  will, 
that  would  be  out  of  the  case.  Undoubtedly 
the  principle  laid  down  for  the  defendant  is 
true,— that  the  jurisdiction  of  wills  of  per- 
sonal estate  belongs  by  the  constitution  to 
the  ecclesiastical  court,  according  to  which 
law  It  must  be  tried,  notwithstanding  the 
will  is  found  fwged  by  a  jury  at  law  by  the 
oamlnatlon  of  witnesses,  which  la  8ome> 
times  unfortunate*  causing  different  determi- 
nations, as  I  have  known  It  Nor  can  this 
coort  help  It,  but  the  parties  must  take  their 
&te,  if  by  the  strict  rules  of  law  it  Is  so. 
Bat  I  wHI  lay  bold  of  any  ground  to  alter 
that;  nor  give  way,  if  I  can  avoid  it,  to  run 
the  hazard  of  thrae  different  determinations, 
and  to  try  this  will,  ao  solemnly  determined 
by  examination  of  witnesses  viva  voce,  again 
in  the  ecclesiastical  court  upon  examination 
by  deposition.  Something  of  what  the  plain- 
tiff Insists  on  as  a  method  to  avoid  this  fell 
from  me  at  the  hearing;  and  as  to  the  gen- 
eral objection  thereto,  of  breaking  In  upon 
tbe  Juri6dicti<m  of  the  ecclesiastical  court, 
liowever  formerly  doubted,  it  Is  certainly 
now  settled  by  the  lords,  In  Kerrlch  v.  Brana- 
by  [7  Brown,  Par.  Cas.  437],  that  this  court 
cannot  set  aside  a  will  of  personal  estate 
for  fraud.  And  though  nothing  was  said 
there  of  fwgery,  that  is  stronger;  nor  will  I 
Infringe  on  what  Is  laid  down  there,  and  In 
Andrews  v.  Powys  [2  Brown,  Pari.  Cas.  504J, 
and  In  the  Case  of  Mr.  Hawkins'  ■Will  [Ma- 
aon  V.  Hawkins,  4  Brown,  Pari.  Cas.  7].  But 
there  is  a  mataial  dlfferonce  between  this 
court's  taking  on  them  to  set  aside  a  will 
of  personal  estate  on  account  of  fraud  or 
forgery  in  obtaining  or  making  that  will, 
and  taking  from  the  party  the  benefit  of  a 
will  established  in  the  ecclesiastical  court  by 
his  fraud,  not  upon  the  testator,  but  upon 
the  person  disinherited  thereby,  and  claim- 
ing aft»  the  testator's  death  against  it." 
It  thus  became  the  principle  of  the  English 
conrts  of  chancery,  while  permitting  the  pro- 
bate to  stand,  as  having  no  power  to  set  it 
aside,  to  decree  that  the  false  legatee  or 
wrongful  Kcecutor  was  trustee  for  the  right- 
ful claimant  fio  here  we  hold  that  under 


our  system  the  utmost  that  the  court  in  equi- 
ty could  do,  if  it  finds  tbe  facts  to  be  as  al- 
lied, would  be  to  decree  that  the  defendant 
Paul  Reuse  htAds  title  as  trustee  of  the  mi- 
nor plaintiffs,  and  compel  blm  to  make  con- 
veyance and  transfer  to  them  accordingly  of 
all  that  he  may  have  obtained  from  the  es- 
tate of  the  deceased  to  which  they  were  enti- 
tled, or,  if  a  conveyance  of  specific  property 
may  not  be  bad,  then  to  ht^d  him  accounta- 
ble to  the  plaintiffs  for  the  value  thereof. 
This  we  believe  to  be  the  limit  of  the  power 
in  equity  In  dealing  with  the  mattw,  and  It 
is  in  accordance  with  the  principle  adopted 
by  the  English  courts,  expressed  by  Pomoroy 
as  follows:  "Wh»e  probate  Is  obtained  by 
fraud,  equity  may  declare  the  executor  or 
other  person  deriving  title  under  it  a  trustee 
for  the  party  defrauded."  Pom.  Bq.  Jur.  | 
919,  and  note. 

The  Judgment  appealed  from  is  therefore 
reversed,  with  directions  to  the  trial  court  to 
overrule  defendants*  demurrer. 

We  concur:  McFARLAND,  J.;  TEMPIM, 

J. 
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BOUU>BB  OOUNTY. 
(Supreme  Gourt  of  Ccdorado.   Dec.  2,  1901.) 

STATUTES— SCDJBCTS  PORBION  TO  TITLB— REJ- 
PHAl.— CONSTITUTIONAL  U.W— DUE  PROCfiSS 
OF  I-AW— OBLIGATION  OF  CONTRACTS— VBST- 
BD  RIGHTS  —  OFTIGERS  —  DISTRICT  ATTOR- 
NEYS—COMPENSATION. 

1.  Section  8  of  an  act  entitled  "An  act  con- 
cemiii^  fees,"  etc.  (Sess.  Laws  1891,  pp.  213, 
214),  fixes  the  compeiiBation  of  coonty  commis- 
sioners,  and  provides  that  they  "may  in  th^r 
discretion  disallow  any  c>it^{es  against  the 
couoty  for  fees  or  costs  ol  district  attorneys, 
or  otbej-B,  1q  criminal  trials  and  examinations 
befoi-e  juetices  of  the  peaces"  Held,  that  the 
latter  clause  of  the  section  Is  not  foreign  to 
the  title. 

2.  The  section  is  not  within  the  inhibitl<m  of 
Const,  art.  2,  i  25,  as  demriviug  a  district  at- 
torney of  his  property  withont  due  process  ot 
law,  if  the  board  should  arbitrarily  disallow 
fees  claimed  by  him,  tbe  court  refusing  to  re- 
view the  board's  action. 

3.  The  section  Is  not  within  the  inhibition 
of  Const,  art.  6,  fi  1,  as  coafeninE  judicial 
power  on  a  body  not  inclnded  in  the  coarts 
specified  in  the  constltntion,  (Musinj?  on  claims 
against  a  county  not' being  a  judicial  act. 

4.  This  section  and  Sess.  Laws  1891,  p.  223, 
§  1,  subd.  6,  entitling  deputy  district  attorneys 
to  such  fees  as  tbe  commissioners  shall  direct, 
are  not  within  Const,  art.  14.  |  7,  providing 
that  the  compensation  of  all  *'couuty  and  pre- 
cinct" officers  shall  be  as  provided  by  law,  and 
section  15,  that  the  general  assembly  shall 
classify  the  several  counties  according  to  pop- 
nlation,  and  fix  the  compensation  of  "coun^ 
and  precinct"  officers  according  to  such  popula- 
tion; a  district  attorney  or  his  deputy  not  be- 
ing a  county  or  {H-eciuct.  but  a  district,  officer. 

5.  There  being  no  provision  of  statute  fixing 
compensation  for  the  deputy  district  attorney, 
and  he  being  entitled  to  no  compensation  where 
it  is  not  fixed  beforehand,  tbe  action  of  the 
county  commissioners  in  fixing  his  salary  at 
$1  per  year  is  not  within  Oonst  art.  5,  §  30, 
forbidding  the  enactment  of  a  law  diminiuiing 
the  emolumeuta  <tf  a  public  officer  after  his 
election. 
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6.  Sess.  Laws  18&1,  pp.  213,  214.  f  8^  after 

fixing  compensotion  of  county  commissioners, 
continues,  "And  providing,  further,"  that  they 
may  diuallow  cliarges  for  fees  or  costs  of  dis- 
trict attorneys  or  others  in  criminal  cases  be- 
fore justices  of  the  peace.  Held,  that  it  was 
the  iiitt-iition  of  the  leKislntnre  to  preserve  pre- 
existiuK  provisions  conferring  this  authority  ou 
the  commissioners,  and  hence  the  section  was 
not  invalid  as  conferring  power  in  a  proviso. 

7.  The  allowance  of  fees  under  this  section 
is  wholly  discretionary,  and  not  subject  to  re- 
view by  the  courts. 

S.  It  is  no  objection  to  the  disallowance  of 
fees  by  thf>  commissioners  that  they  failed  to 
spread  upon  their  records  the  reason  for  dls- 
allowiDs  the  fees. 

9.  TbiB  section  was  not  repealed  by  Sess. 
Laws  18&1,  p.  223j  S  1,  subd.  6,  wnpowering  the 
board  of  commissioners  to  prescribe  tbe  salary 
of  deputy  district  attorneys,  the  provlaiona  of 
the  two  sections  not  bein^  repugnant. 

10.  Where  county  commissioners  refuse  to  ex- 
ercise the  power  vested  in  them  of  determin- 
iug  the  compensatiou  of  district  attorneys,  the 
proper  remedy  is  by  mandamus  to  compel  ac- 
tion, and  not  an  action  to  recover  on  the 
quantum  meruit. 

11.  Where  the  legislature  has  not  prescribed 
any  definite  compensation  for  district  attor- 
n^B,  but  has  coufmred  ,on  tiie  coontr  com- 
missioners power  to  fix  their  salaries,  tbe 
courts,  conceding  they  could  review  the  actiou 
of  the  commissioners  in  fixing  An  unreason- 
ably low  compensation,  could  not  themselves 
fix  the  amount. 

En-or  to  district  court.  Boulder  county. 

Action  by  James  D.  Merwln  against  tbe 
board  of  county  commissioners  of  Boulder 
county.  From  a  judgment  for  def^idant^ 
plaintiff  brings  error.  Affirmed. 

Action  by  plaintiff,- Merwln,  deputy  district 
attorney  ct  Boulder  county,  against  tiie  board 
of  county  commteslraers  ot  tibat  county,  to 
recorer  compensation  for  services  performed 
by  him  In  his  official  capacity  In  trying  crim- 
inal causes  and  conducting  preliminary  ex- 
aminations before  Justices  of  tbe  peace. 
The  defendant  denies  liability,  and  reUes  up- 
on the  last  clause  of  section  8  of  an  act  en- 
titled "An  act  concerning  fees,"  etc.  (Sess. 
Laws  1891,  pp.  213,  214),  and  snbdlTislon  6 
of  section  1  of  an  act  concerning  fees  of  dis- 
trict attorneys  (Id.  pi  223).  Tbe  district  court 
sustained  a  demurrer  to  the  complaint,  and 
ontered  judgment  for  defendant,  to  review 
which  this  writ  of  error  Is  prosecuted.  The 
first  part  of  section  8,  above  mentioned,  fixes 
the  cwnpensatlott  of  members  of  boards  of 
county  commissioners  as  such,  and  the  extra 
allowance  to  the  chairman  of  the  board  for 
services  as  superintendoit  of  the  poor.  The 
excluding  pcfftion,  material  here,  reads: 
"And  provided,  further,  that  the  county  com- 
missioners may,  In  their  discretion,  disallow 
any  charges  against  the  county  for  fees  or 
costs  of  district  attorneys,  or  otber  pers<ms, 
for  the  trial  or  examination  any  criminal 
case,  before  any  justice  of  the  peace,  police 
magistrate,  police  judge,  or  any  court  not 
being  a  court  of  record.  They,  in  counties  of 
the  first  and  second  classes,  shall  not  allow 
any  fees  for  district  attOTncys,  or  deputies, 
or  attorney  attendance  before  justices  of  the 
peace  in  misdemeanors."   Subdivision  6  re- 


ferred to  Is:'  "The  deputies  of  district  attor- 
neys shall  be  entitled  to  such  compensation 
for  8er\ic«i  rendered  by  them,  as  the  board 
of  county  commissioners  In  the  county  In 
which  the  deputy  or  deputies  reside,  shall 
dlred;  not  exceeding  the  sum  of  ^teen  hun- 
dred dollars  annually  to  each  deputy,  pay- 
able out  of  fees  herein  provided,"  etc. 

A.  G.  Patton  and  James  D.  Merwln,  for 
plaintiff  In  error.  liewls  S.  Young  and 
Frank  J.  Aunis,  Cor  d^endant  In  error. 

CAMPBELL,  J.  (after  staUng  the  facts). 
On  the  threshold  pJalntiff  In  error  is  con- 
fronted by  former  decisions  ot  tbis  court  and 
our  court  oC  appeals  wherein  a  construction 
of  the  same  or  a  similar  statute  has  been 
given  adverse  to  his  contention.  Board  v. 
Graham,  4  Colo.  201;  Sargent  v.  Board,  21 
Colo.  158,  40  Pac.  300;  PItUn  Co.  v.  San- 
ders (Colo.  Sup.)  59  Pac.  402;  Otero  Go.  v. 
Wood,  11  Colo.  App.  19,  52  Pac.  214.  To  in- 
voke the  jurisdiction  of  this  court  to  review 
the  judgmmt  before  us  he  seeks  to  raise 
some  constitutional  questions  which  appear 
not  to  hare  been  suggested  when  the  fore- 
going cases  were  considered.  It  is  not  en- 
tirely dear  that  any  of  them  is  fairly  de- 
batable, or  necessary  to  a  decision  of  the 
case,  but  for  tbe  purposes  of  the  opinion  we 
shall  treat  them  as  fairly  before  us,  and  as- 
simie,  without  so  deciding,  that  plaintiff  is  a 
public  officer. 

1.  The  title  of  the  act  in  which  section  8 
is  found  Is  "An  act  concerning  fees,"  etc.  It 
is  said  that  the  provision  empowering  county 
commissioners  In  their  discretion  to  disallow 
fees  In  criminal  trials  and  examinations  be- 
fore a  justice  of  the  peace  Is  wboUy  foreign 
to  the  title.  To  our  mind.  It  Is  too  plain  for 
argument  that  this  title  "concerning  fees" 
clearly  covers  the  subject-matter  of  the  sec- 
tion. 

2.  Plaintiff  further  says  that  he  has  been 
deprived  of  his  property  without  due  process 
of  law,  which  is  forbidden  by  section  25,  art 
2,  of  our  constitution.  His  argument  is  thus 
summarized  by  bis  counsel:  (1)  When,  as 
d^uty  district  attorney,  he  prosecutes  a 
case  before  a  justice  of  the  peace,  and  has 
sworn  to  a  bill  alleging  his  services,  and 
filed  the  same  with  the  clerk  of  the  board 
of  county  commissioners,  he  Is  thereby  vest- 
ed In  a  property  right  and  Interest  In  and 
to  the  fees  provided  by  law  for  such  serv- 
ices; and  (2)  that  the  arbitrary  action  of  the 
board  In  disallowing  these  fees,  and  the  re- 
fusal of  the  district  court  to  review  this  ac- 
tion, operate  to  deprive  blm  of  his  property 
without  due  process  of  law.  It  Is  dlfflcuit  to 
understand  how  this  constitutional  question 
Is  in  the  case,  any  more  than  It  would  be 
Involved  in  any  action  where  a  court  rules 
against  a  party  w^ho  is  seeking  a  judgment 
The  first  proposition  assumes  that  the  law 
has  absolutely  and  unconditionally  jiroviilBd 
him  as  compensation  certain  fees;  and  tbe 
second  that  tbe  board.  In  disallowing  them. 
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acted  arbitrarily,  and  tiie  district  court,  In 
declining  to  review  Its  action,  denied  to  plain- 
tiff some  right  guarantied  by  the  constitu- 
tion. If  the  statute  giving  to  the  board  dis- 
cretion over  the  allowance  of  fees  Is  not,  tor 
some  other  reason.  Invalid  or  nugatory,  It  is 
not  void  because  It  conflicts  with  this  sec- 
tion. Plaintiff  has  merely  been  unable  to 
collect  a  fee,  the  allowance  of  which  the  stat- 
ute has  left  to  the  discretion  of  the  board. 

3.  But  It  is  said  that,  Inasmuch  as  section 
1  of  article  6  of  the  constitution  rests  judi- 
cial power  in  speclfled  courts,  which  do  not 
and  cannot  include  boards  of  county  com- 
missioners, tiie  statute  In  question  contra^ 
venes  this  section  when  It  purports  to  con- 
fer upon  such  boards  power  to  allow  or  dis- 
allow fees  of  a  public  ofBcer.  This  statute 
has  already  been  recognized  as  valid  by  this 
court,  and  elnillar  statutes  under  similar 
nmstltntloiu  bare  been  by  other  courts  up- 
held. Not  every  act  that  Involves  the  ascer- 
tainment of  a  fact  is  a  Judicial  act,  and  pass- 
ing on  claims  against  the  county  is  an  ad- 
mhilstrative  or  legislative,  rather  than  a  Ju- 
dicial, act 

4.  Section  7  of  article  14  of  the  constitn- 
tton  provides  that  the  compensation  of  all 
county  and  precinct  oflBcers  shall  be  as  pro- 
vided by  law,  and  section  15  that  the  general 
assembly  sball,  toe  the  purpose  of  providing 
for  and  regulating  the  compensation  of  coun- 
ty  and  precinct  officers,  classify  the  several 
counties  according  to  population  and  grade, 
aad  fix  the  compensation  <tf  officers  accord- 
ing to  such  pt^nlation.  These  provlslous,  it 
is  said,  are  violated  by  section  8  and  subdi- 
vision 6  of  the  statutes,  since  the  l^slature, 
instead  of  fixing  by  general  law  the  compen- 
sation of  deputy  district  attorneys,  has  un- 
lawfully attempted  to  delegate  to  county 
commissioners  power  to  do  what  it,  and  it 
alone,  may  do.  A  district  attorney  Is  not  a 
county  or  precinct,  but  a  district,  officer; 
and,  if  his  d^nty  is  an  "officer"  at  all,  he  Is, 
like  his  principal,  a  district  officer;  therefore 
not  within  the  purview  of  the  constitutional 
provision  r^Ied  on. 

5.  Section  80  of  article  5  of  the  constitu- 
tion fort>id8  the  enactment  of  a  law  which 
Increases  or  diminishes  the  salary  or  emolu- 
ments of  a  public  offlcM-  after  his  election  or 
appointment  After  Merwin  was  appointed 
to  his  office,  and  some  of  the  services  were 
perffH^ed^  for  which  recovery  Is  sought,  the 
board  fixed  Ills  salary  at  $1  a  year.  The 
gmeral  fee  act  which  prescribes  certain  fees 
for  district  attorneys,  was  In  force  when 
plahitiff  was  appointed.  The  argument  is 
now  made  that  the  fees  pertaining  to  the 
office  of  district  attorney,  and  to  wbidi  plain- 
tiff toys  he  would  be  entitled  In  the  absence 
of  a  salary  fixed  for  him  by  the  board,  would 
amount  to  more  than  the  salary  fixed  after 
he  entered  npon  the  diachairge  of  his  duties; 
hence,  In  effect  liis  salary  was  diminished 
ifter  his  appointment  The  point  is  not  good 
lor  several  reasons.   Nowhere  do  we  find 


that  fees  have  heai  fixed  Ut  deputy  district 
attorneys,  though  fees  for  district  attorneys 
have  been  (Sess.  Laws  1891.  p.  221)  prescrib- 
ed. But  plaintiff  is  not  suing  for  fees  be- 
longing to  his  principal.  Unless  the  board 
of  cwnmlsslonns  has  fixed  the  deputy's  sal- 
ary, or,  In  Its  discretion,  allowed  certain  fees 
for  the  deputy's  services,  he  Is  entitled  to 
nothing.  In  other  words,  unless  the  board 
makes  him  an  allowance  of  fees,  or  gives 
him  a  salary,  there  is  no  provision  of  law 
for  his  compensation.  Neither  the  act  of 
1885  (Sess.  Laws  188S,  p.  17G)  nor  of  1889 
(Sess.  Laws  1888,  p.  160).  which  are  the 
only  statutes  anthwlzlng  the  appointment  of 
deputy  district  attorneys,  fixes  a  salary,  or 
provides  a  compensation  or  fee;  and  we  are 
cited  to  no  statute  in  which  such  compensa- 
tion is  mentioned,  except  as  Just  stated,  the 
sections  which  the  plaintiff  himself  attacks. 
If  these  statutes  are  invalid,  then  no  revi- 
sion by  law  has  been  made  for  compensation 
of  deputy  district  attorneys.  As  was  well 
said  by  Mr.  Justice  Wilson  in  Otero  C!o.  r. 
Wood,  supra:  "The  right  of  an  officer  to 
have  payment  of  his  costs  made  by  the  coun- 
ty in  a  criminal  case  is  purely  statutory.  At 
common  law  the  costs  made  by  the  defend- 
ant if  paid  at  all.  were  paid  by  him.  The 
costs  of  the  prosecution,  no  matter  what  the 
event  of  the  trial,  were  unpaid.  On  the  part 
of  the  state  or  sovereign,  there  was  neither 
payment  nor  recovery  of  costs."  Bynum  v. 
Board,  100  Ind.  00;  Board  v.  Harmon,  101 
Ind.  551.  Public  office  Is  not  a  contract  or 
the  resnlt  of  a  contract;  and  where  compen- 
sation is  not  fixed  at  time  of  election  or 
appointment  it  may  be  thereafter  fixed,  and. 
until  fixed,  no  right  to  compensation,  either 
fees  or  salary,  attaches.  Mechem.  Pub.  Off. 
U  855-^. 

0.  The  language  of  sectiw  8,  under  which 
the  board  claims  a  discretionary  power.  Is 
in  the  form  of  a  proviso,  and  the  plaintiff 
asserts  that  It  la  not  the  office  of  a  proviso 
to  confer  a  power,  but  rather  to  exi^ln, 
modl^,  or  abridge  some  other  provision  of  , 
the  section  or  act  In  which  It  Is  found.  This 
contention,  as  a  gmeral  proposition,  is  good; 
but  In  giving  effect  to  any  provision  of  a 
statute  the  bitent  of  the  legislature  governs. 
The  form  In  whl^  such  Intent  is  expressed 
is  not  controlling.  The  previous  portions  of 
the  section  relate  to  the  compensation  of 
county  comml88i<mers,  and  these  as  w^  as 
former  sections  contain  nothing  whatever 
with  respect  to  costs  claimed  In  criminal 
trials  or  examinations.  It  was  the  obvious 
intention  of  tiie  lawmaking  body  to  preserve 
pre-existing  provteions  of  statutes  which  con- 
ferred upon  commissioners  the  authority  / 
which  they  aaaert  in  this  case;  and,  while  the 
power  here  conferred  Is  hi  the  form  of  a  pro-  . 
viso.  It  is  dear  that  the  general  assembly 
Intended  to  continue  In  the  board  the  same 
discretionary  power  in  the  matter  of  allow- 
ing fees  which  theretofore,  under  the  statutes, 
and  decisions  of  tills  court,  they  possessed. 
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We  on  clearly  of  opinion  that  this  portion  ot 
the  section,  ttaoogh  in  the  form  of  a  proviso, 
confers  a  power  upon  the  board.  Sutb.  St 
Const  S  223:  CarroU  r.  State.  GS  Ala.  896; 
Banking  Co.  t.  Smith,  128  V.  S.  174.  9  Sup. 
Ct  47.  32  L.  Ed.  877;  Otero  Ca  T.  Wood, 
■upra. 

7.  It. Is,  moreover,  said  tbat  if  such  be  the 
proper  construction,  ttae  discretion  conferred 
Is  not  an  arbitrary  one,  but  must  be  exercis- 
ed reasonably,  and,  if  abused,  is  subject  to  a 
review  by  the  courts.  A  construction  of  the 
same  and  a  similar  statute  was  given  t>y  this 
court  and  the  court  of  appeals  In  the  cases 
already  cited,  wherein  It  was  ruled  that  the 
allowance  of  fees  in  cases  covered  thereby 
was  wholly  discretionary  with  the  board, 
and  not  subject  to  review  by  the  courts.  It 
is  true  that  counsel  now  contend  that  these 
decisions  are  not  based  on  reason  or  well- 
considered  precedents,  but  we  are  nnalde  to 
concur  in  their  view.  They  are  Justified  bj 
authority,  and  are  sound  In  principle.  In- 
deed, not  a  single  case  has  been  cited  where 
such  a  statute  as  the  one  before  us  has  re- 
ceived a  different  construction.  The  cases 
apparently  most  strongly  relied  od  by  plain- 
tiff Id  error  (Davis  t.  Gom'rs,  4  Mont  292,  1 
Pac  750,  and  Hedges  v.  Com'rs,  4  Mont  280. 
1  Pac  748)  are  clearly  distinguishable.  By 
the  i«OTisions  of  the  Montana  statute  an  ap- 
peal from  the  order  of  the  county  commis- 
sioners was  expressly  authorized.  Besides 
this,  the  allowance  of  fees  was  made  condi- 
tional only  upon  a  certificate  of  probable 
cause  by  a  Judicial  otHcer,  which  was  ob- 
tained In  the  cases  there  under  consideration. 
In  harmony  with  oar  conclusion  are  the  cas- 
es of  DUlon  T.  Whatcom  Co.,  12  Wash.  391, 
41  Pac.  174;  Griggs  T.  (Com'rs,  6  Wyo.  274, 
40  Pac.  304. 

8.  The  fact  that  the  board  did  not  spread 
upon  its  records  the  reason  for  disallowing 
the  fees  Is  not  Important  The  allegations  of 
the  complaint  that  the  fees  were  claimed  for 
services  performed  In  criminal  trials  and  pre- 
liminary examinations  before  Justices  of  the 
peace  bring  the  case  squarely  within  the  pro- 
Tlslon  of  the  statute,  which  gives  to  13ie 
board  exclusive  power  In  Its  discretion  to  dis- 
allow these  fees.  W«  fall  to  perceive  in 
what  respect  irialntlfl  was  injured  by  the 
failure  of  the  board  to  give  any  reason  for 
Ita  actitm,  since.  In  any  event,  that  action 
TAB  conclusive. 

9.  Neither  Is  the  po8lti<ni  tenable  tiiat  sec- 
tion 8  of  the  act  concerning  fees,  approved  on 
tiie  6tii  ct  April,  1881,  is  r^>ealed  by  the  act 
providing  a  compensation .  for  district  attor- 
neys, approved  14  days  thereafter.  If  neo 
cssary,  they  should  be  construed  In  pari  ma- 
tola.  They  are,  however,  not  repugnant 
No  fees  an  jiirescrlbed  for  deputy  district  at- 
toraeya  nnilw  tiie  latter  act^  and  the  mSj 


provision  for  their  compensation  la  that 
which  gives  to  the  bo^rd  of  county  commis- 
sioners power  to  prescrltw  their  salary.  This 
is  not  Inconsistent  with  section  8  of  the  prior 
act  which  gives  to  them  dlscntlcmary  power 
to  allow  fees. 

10.  Another  contention  of  plaintiff  In  er^ 
ror.  either  In  this 'or  another  case  between  the 
same  parties  (67  Pac  1129),  is  that  this  la  an 
equitable  suit  on  the  part  of  the  plaintiff,  not 
to  review  a  discretionary  action  of  the  de- 
fendant in  «Tor,  but  for  appropriate  relief 
where  the  board  has  absolutely  refused  to 
exercise  the  .  power  vested  in  It;  that  Is  to 
say.  the  fixing  by  the  t>oard  of  plaintiff's  sal- 
ary at  $1  a  year  Is  equivalent  to  no  action 
at  all  and  therefore  the  Judgment  should  be 
vacated,  and  another  one  rendered  for  a  rea- 
sonable sum  In  his  faror.  This  contention  Is 
not  good.  If  the  action  taken  by  the  board 
Is,  In  legal  effect  no  action  at  all,  then  the 
proper  remedy  Is  mandamus  to  compel  ae- 
tion,  not  an  action  to  recover  on  a  quantum 
meruit  The  court  might  In  snch  a  case, 
compel  the  board  to  take  action,  but  not  to 
act  In  a  particular  way.  And  this  leads  os 
to  remark  that  as  a  conclusive  reason  why 
plaintiff  la  not  entiUed  to  maintain  this  ac- 
tion, the  legislature  has  not  attempted  to 
confer  upon  the  courts  JurtsdlctloD  to  deter- 
mine the  amount  of  the  compensation  to 
which  he  Is  entitled.  The  general  assembly 
Itself  has  not  fixed  for  deputy  district  attor- 
neys, as  such,  any  fees,  or  prescribed  any 
definite  salary,  but  on  the  contrary,  has  con- 
ferred upon  the  county  commissioners  irawer 
to  fix  the  salary  of  the  class  to  which  plain- 
tiff belongs  at  a  anm  not  exceeding  |l,500  a 
year.  So  that  while.  If  the  matter  could 
properly  be  brought  before  us  for  review,  we 
might  agree  with  counsel  that  the  action  of 
the  commissioners  in  fixing  plalntifTs  salary 
at  $1  a  year  was  wholly  inexcusable,  and  en- 
tirely Inadequate,  still  the  fact  that  our  Judg- 
ment was  different  from  theirs  would  not 
authorize  us  on  this  bearing  to  snbstltnte 
onr  Jodgment  for  theirs,  and  enter  Judgment 
In  an  amount  which  we  de^ed  a  reasonable 
compensation.  Where  one  enters  Into  a  pub- 
lic offlbe  tor  which  no  compensation  has  been 
provided  by  law,  be  Is  presumed  to  give  his 
services;  and  where  such  compensation  la 
conditional,  as  here,  his  right  thereto  does 
not  attech  nntll  the  condition  is  fulfilled  ot 
performed.  18  Cent  Law  J.  444,  «nd  cases 
cited;  People  v.  Superior  Ct  of  City  of  New 
Tork.  a  Vfena.  IIS;  Oarfleld  Co.  t.  Leonard, 
26  Cola  145.  57  P^C  698. 

The  Judgment  of  the  district  court  waa  la 
aecMdanee  with  the  j^or  decisions  of  tills 
court  ftnd  waa  the  only  me  which  could  have 
been  entered  under  the  laws  of  this  state,  and 
for  tiiat  reascn  It  Is  affirmed,  and  tbt  writ  at 
error  la  dlamlsaed.  Affirmed. 
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CITY  OF  LEA.DVILLE  t.  CORONADO 
MIN.  CO.  et  al. 
(Supreme  Court  of  Colorado.    May  20,  1901.) 
MUNICIPAL  CORPORATIONS— STKEBTS—DEDI- 
C  ATION~EVI  DENCB— ADMISSlBllr- 
ITY— APPBAL. 

1.  Where  the  dedication  and  acceptance  of 
certaiu  streets  are  in  isuue  tn  an  action  by  the 
city  for  the  value  of  ore  mined  under  snch 
streets,  it  Is  error  to  reject  a  plat  dedicating 
the  streets  to  the  public,  from  which  the  ex- 
tent of  the  streets  may  be  determined,  though 
it  does  not  Bpecihcally  describe  such  streets, 
and  the  record  of  the  city  council  showing  an 
acceptance  thereof,  though  by  a  vote  of  less 
tiian  three-fourths  of  the  members  of  the  coun- 
cil, as  required  by  Act  1877,  and  evidence 
slewing  that  aUch  plat  was  at  one  time  a  part 
of  the  dty  pecorda,  and  that  the  city  has  exer* 
dsed  authority  OTer  snch  streets,  as  sudi  evi- 
dence tends  to  show  a  statutory  dedication. 

%  Where  evidence  tending  to  show  an  estop-, 
pe!  in  pais  ia  rejected,  but  the  ob;iection  that 
It  is  inadmissible  because  estoppel  is  not  plead- 
ed is  not  made  in  the  trial  court,  the  rejecUon 
of  anch  evidence  will  not  be  sustained  on  ap- 
peal for  the  failure  to  plead  the  estoppel.  . 

Appeal  from  district  court,  Lake  county. 

Acttoa  by  the  city  of  Leadvllle  against  the 
Oxnmado  Mining  Company  and  others. 
From  a  judigmeot  for  defendants,  ptalutltC 
appeals.  Reversed.  , 

The  complaint  alleges  that  Thomas  Starr 
was  OQ  August  17.  1880,  the  own«-  in  fee  of 
a  certain  portion  of  the  Starr  placer  mining 
claim,  in  Lahe  county,  Colo.,  and  on  'said 
day  cansed  a  potion  of  the  premises  so 
owned  by  him  to  be  laid  ont.  snrr^ed,  and 
^tted  as  the  Stray  Hone  addition  to  Lead- 
TlUe,  and  caused  a  map  thereof  to  be  made, 
designating  thereon  certain  streets,  avenues, 
alleys,  and  other  places  for  public  use;  that 
■aid  map  was  on  September  28,  1880.  sub* 
mitted  to,  and  duly  accepted  by,  the  dty 
oonndl  of  LeadrlUe,  and  that  said  plat  was 
flled  and  recwded  vritb  the  county  clerk 
and  recorder  of  Lake  county  on  the  ISth  of 
Norember,  1880;  tiiat  «i  said  17th  of  Au- 
gust, 1880^  said  Thomas  Starr  duly  execut- 
ed, admowledged,  and  delivered  a  deed  of 
conveyance  to  the  streets,  alleys,  and  pub- 
lie  places  designated  on  said  map  (then  fol- 
lows a  description  of  the  streets,  alleys,  and 
public  places  on  said  map);  that  immedi- 
Mtelj  thereupon  the  city  of  Leadvllle.  altered 
into  the  possession  of  the  said  streets  and 
alleys,  and  expended  lai^  sums  of  money 
In  grading  and  Improving  the  same;  that 
about  the  month  of  July,  1886,  the  defend- 
'ant  the  Coronado  Mining  Company  did 
wrongfully  and  unlawfully,  and  without  the 
eonaoit  of  plalntllT,  enter  upon  the  streets, 
aTenues,  and  alleys  shown  upon  said  plat, 
by  means  of  certain  underground  levels,  and 
begin  to  excavate,  and  did  excavate  and 
convert  to  Its  own  use,  large  quantities  <tf 
fron,  stlTer.  and  lead  bearing  ores  there- 
from, ot  the  value  of  930.000;  ^at  the  Wol- 
cott  Mining  Company  purchased  from  Thom- 
as Starr  the  premises  described,  and  claims, 
notwithstanding  the  acts  of  Thomas  Starr  in 
67P.-19 


dedicating  and  conveying  the  streets  atid 
alleys  as  aforesaid,  that  It  is  the  owner  of 
the  premises,  and  entitled  to  the  mineral 
and  ore  beneath  the  surface;  that  the  Coro- 
nado Mining  Company  is  the  lessee  of  the 
Wolcott  Mining  Company,  and  Justifies  Its 
entry  Into  the  premises  as  such  lessee;  that 
the  defendants  wrongfully  withhold  the 
premises  from  plaintiff,— and  prays  for  a 
temporary  Injunction,  and  for  damages  In 
the  sum  of  $30,000,  and  that  the  temporal^ 
injunction  be  made  perpetual.  The  answer 
admits  that  Thomas  Starr  was  the  owner 
of  the  property  mentioned,  and  that  he  ex- 
ecuted and  acknowledged  a  pretended  plat 
and  conveyance  as  alleged  in  the ^mplalnt; 
admits  that  the  defendant  the  Coronado 
Mining  Company  extracted  ore  from  the 
property  described  in  the  complaint;  admits 
that  the  Wolcott  Company  purchased  the 
property  described  from  Thomas  Starr;  ad- 
mits that  the  Wolcott  Company  claims  that 
it  Is  the  owner  of,  and  entitled  to  the  pos- 
session of,  the  ore  underneath  said  alleged 
streets  and  alleys;  admits  that  the  Coronado 
Mining  Company  Is  the  lessee  of  the  Wol- 
cott Company,  and  -as  such  has  extracted 
ores  from  the  premises  as  charged  In  the 
complaint;  and  denies  all  the  other  allega- 
tions of  the  complaint  It  alleges  that  the 
Coronado  Company,  aa  lessee  of  the  Wolcott 
Company,  has  been  in  the  open  and  notori- 
ous possession  of  the  premises  described  In 
the  complaint,  with  the  knowledge  of  plain- 
tiff, and  that  plaintiff  has  never  protested 
until  the  filing  of  this  suit;  that  the  Wol- 
cott Mining  Company  Is  the  owner  and  en- 
titled to  the  possession  of  the  ores  beneath 
the  surface  of  said  premises;  that  the  ores 
taken  from  said  premises  were  taken  at  a 
depth  of  more  than  400  feet  beneath  the  sur- 
face of  the  streets  and  alleys  described;  and 
that  In  excavating  and  mining  they  have 
not,  will  not,  and  do  not  interfere  with  the 
free  and  full  use  of  the  surface.  The  cause 
was  tried  to  the  court  Upon  the  trial  the 
plaintiff  offered  Exhibit  No.  1,  purporting 
to  be  a  plat  executed  by  Thomas  Starr  to 
the  premisM  described  In  the  complaint. 
The  detendantB  objected  to  the  Introduc- 
tion of  the  plat  because  said  plat  does  not 
set  forth  all  the  streets,  alleys,  avenues,  and 
highways,  and  the  width  thereof;  because 
?ald  plat  does  not  set  forth  all  parks, 
squares,  and  all  oth^  grounds  reserved  for 
public  use,  or  any  of  them;  becanse  said 
plat  does  not  set  forth  all  or  any  lots  and 
blocks  or  boundaries,  designating  such  lots 
and  blocks  by  number,  and  does  not  give  the 
dimensions  and  numbers  of  such  lots  claimed 
thereon:  because  said  plat  does  not  show 
the  topography  of  the  proper^  described 
therein;  because  It  does  not  appear  from 
the  evidence  that  the  plat  was  approved  by 
three-fourths  of  the  members  elected  to  tiie 
city  coimcll  prior  to  the  time  of  Ite  recording 
in  the  office  of  the  derk  and  recorder  of  the 
county  of  Lake,  or  any  other  time;  because 
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It  appears  from  the  evidence  that  the  only 
map  alleged  to  hare  been  approved  by  the 
.  city  council  was  alleged  to  have  been  ap- 
proved at  a  date  subsequent  to  the  record- 
ing of  said  plat  In  the  office  of  the  county 
clerk  and  recorder;  because  It  does  not  ap- 
pear from  the  evidence  that  any  plat  alleged 
to  have  been  approved  by  the  city  council 
was  ever  filed  with  the  city  clerk  and  record- 
er as  provided  by  law.  Because  it  does  not 
appear  that  the  alleged  plat,  or  any  plat  ap- 
proved as  required  by  law.  was  filed  In  the 
office  of  the  county  clerk  and  recordo*. 
Said  exhibit  is  further  Incompetent,  Irrele- 
vant, and  immaterial,  for  the  reason  that  It 
does  not  lend  to  prove  any  issue  In  this 
case;  for  The  reason  that  It  does  not  grant 
or  convey  to  the  plaintiff  the  right  to  the 
ore  body  or  premises  In  question,  or  to  mine 
the  same,  or  to  prevent  the  defendants  from 
mining  the  eame;  and  because  it  does  not 
appear  that  the  said  territory  was  within 
the  said  city  of  LeadvlUe;  and  because  the 
city  of  LeadvlUe  has  no  power  to  take  and 
bold  mining  property.  Plaintiff  offered  the 
record  of  the  city  council  for  the  28th  of 
Septembw,  1880,  which  shows  tliat  the  coun- 
cil convened  In  regular  session;  that  there 
were  present  the  mayor  and  nine  aldermen, 
and  that  three  aldermen  were  absent;  and 
that  the  plat  of  Stray  Horse  addition  was 
approved,— eight  aldermen  voting  for,  and 
one  against,  the  adoption  of  the  plat.  Plain- 
tiff offered  to  prove  by  William  M.  Clark 
that  he  was  clerk  of  the  city  council  from 
the  5th  of  August,  1879,  to  the  year  1880,  and 
that  during  that  time,  or  a  portion  of  that 
time,  there  was  on  file  in  the  city  clerk  and 
recorder's  office  a  plat  or  map  known  as  the 
"Stray  Horse  Addition  to  the  City  of  Lead- 
vlUe," and  that  said  map  or  plat  was  filed 
at  the  time  when  said  Clark  was  city  clerk 
and  recorder.  Counsel  for  tbe  defendants 
admitted  that  Mr.  Clark  would  so  swear. 
Plaintiff  offered  to  prove  by  O.  E.  Malloty 
that  he  was,  at  the  time  of  testitytng,  elerlt 
of  the  city  of  LeadvUle,  and  had  the  custody 
of  the  records  and  files  of  the  city  of  Lead- 
viiie;  that  he  had  made  diligent  search 
throughout  his  office  and  at  all  other  places 
where  the  plats  of  the  city  of  LeadvlUe 
would  be  likely  to  be  kept;  and  that  he  had 
faUed  to  find  any  plats  of  the  Stray  Horse 
addition  to  the  city  of  LeadvlUe,  either  sim- 
ilar to  the  one  marked  "Exhibit  1,"  or  of 
any  other  kind  or  character.  Counsel  for 
the  defendants  admitted  that  Mr.  Mallory 
would  80  testify.  Plaintiff  offered  to  prove 
by  J^e  F.  McDonald  that  he  is  a  civil  en- 
gineer, and  at  the  time  of  testifying  was 
mayor  of  the  city  of  LeadvUle;  that  he  is 
well  acquainted  with  tbe  tract  commonly 
known  as  "Stray  Horse  Addition  to  the  City 
of  LeadvlUe";  and  that  he  knows  of  his  own 
personal  knowledge  that  for  many  years 
last  past,  and  since  1880.  the  city  has  exer- 
clued  authority  over  what  purported  to  be 
the  streets  and  alleys  of  said  addition,  in 


aU  respects  as  part  of  tbe  plat  of  LeadvlUe, 
In  the  same  manner  as  all  other  additions 
have  been  treated  by  said  dty.  It  was  ad- 
mitted by  counsel  for  the  defendants  that 
Mr.  McDonald  would  so  testify.  From  tbe 
certificate  attached  to  said  exhibit,  it  ap- 
pears that  It  Is  a  true  and  correct  copy  of 
the  plat  of  Stray  Horse  addition,  as  tbe 
same  appears  of  record  In  the  office  of  the 
county  clerk  and  recorder  of  Lake  county, 
In  Cl^  and  Village  Plat,  p.  53.  The  court 
sustained  the  objections  to  Exhibit  No.  1, 
granted  a  motion  for  nonsnit;  and  gave  judg- 
ment for  defendants  for  costs.  From  tbia 
Judgment  the  plaintiff  appeals. 

T.  A.  Dickson,  B.  D.  McLeod,  and  Patter- 
sou,  BichardBon  &  Hawkins,  for  appellant. 
Teller  &  Dorsey,  Ausou  Wolcott,  J.  A.  Ewlng, 
and  Charles  Cavender,  for  appeUees. 

STEELE,  J.  (after  stating  the  facta).  This 
controversy  arises  over  the  act  of  the  Coro- 
nado  Mining  Company,  as  lessee  of  the  Wol- 
cott Mining  Company,  In  excavating  under 
the  streets  and  aUeys  of  an  alleged  addition 
to  the  city  of  LeadvUle  known  as  "Stray 
Horse  Addition  to  tbe  City  of  LeadvlUe,"  and 
extracting  ore  therefrom.  The  Wolcott  Min- 
ing Company  claims  to  be  the  owner  of  the 
fee  In  the  streets  and  alleys  of  said  addltl<m 
through  title  from  Thomas  Starr,  the  original 
patentee  of  the  Starr  placer.  United  States 
mineral  survey  No.  255.  The  city  contends 
that  Thomas  Starr  on  the  17th  of  August, 
1880,  made  a  statutory  dedication  of  the 
streets  and  alleys  included  within  the  said 
addition,  and  at  the  same  time,  by  bis  deed 
Indorsed  upon  the  map  or  plat,  conveyed  to 
the'  city,  as  public  property,  the  streets  and 
alleys  designated  thereon. 

It  is  contended  by  the  defendants,  and  was 
held  by  the  trial  court,  that  sections  1  and 
2  of  article  11  of  chapter  84  of  the  Revised 
Statutes,  and  section  2648  of  tbe  General 
Laws,  were  in  force  at  the  time  of  the  filing 
of  this  plat  and  constituted  the  statutory 
provisions  concembig  the  filing  of  plats,  and 
the  annexing  of  contiguous  territory  to  cities 
and  incorporated  towns.  For  a  proper  dlscos- 
aion  of  tbe  questions  Involved,  it  is  necessary 
at  tbe  outset  to  determine  whether  or  not 
sections  1  and  2  of  article  11  of  chapter  84 
of  the  Revised  Statutes  were  repealed  by  the 
act  of  1877.  We  are  of  opinion  that  the  act 
of  1877  expressly  repeals  the  article  of  the 
Revised  Statutes  referred  to.  An  Inspection 
of  the  statutes  shows  that  section  2648,  down 
to  the  first  proviso,  is,  in  substance,  a  re- 
enactment  of  section  12  of  article  8  of  said 
chapter  84,  and  that  the  first  proviso  contains 
the  requirements  that  such  i^t  shall  not  be 
ffled  for  record  until  approved  by  three- 
fourths  of  the  members  elected  to  the  cHy 
council,  and  that  It  sliaU  show  the  topography 
of  the  tCTTltory.  This  proviso  also  re-enacts, 
in  substance,  section  0  of  said  article  11.  re< 
pealed  in  1870.    The  subject  embraced  by 
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section  S  of  said  article  11  appears  In  the 
General  Laws  as  section  2617.  The  general 
repealing  clause  of.  the  act  of  1877  Is  as  fol- 
lows: "All  general  laws  provldlog  for  the 
organteation  and  gormiment  ot  incorporated 
cities  and  towns  In  the  state  of  Colorado  are 
liorebr  repealed."  QeiL  Laws,  {  27^  Sec- 
tions 1  and  2  of  article  11  of  diapter  84, 
whlcli  are  in  controversy,  are  sections  con- 
cerning the  or^nlzation  at  cities  and  towns, 
as  well  as  tiie  annexation  of  additions  there- 
to. They  provide  that  whencTer  a  d^,  town, 
or  village,  or  any  (Edition  to  a  city,  town, 
w  village,  ^dull  be  laid  out,  the  owner  or  pro- 
prietor shall  cause  a  plat  to  be  filed,  what 
the  plat  shall  contain,  and  the  manner  of 
execotlDg  and  recording  It.  By  reference  to 
sectlMi  1  of  article  1  of  chapter  81,  and  sec- 
tion 2642  of  the  General  Laws,  it  will  be  seen 
that  tbe  law  of  1877  requires  that,  wh^  llie 
iniiabltants  of  any  t«rltory  desire  to  be  In- 
corporated, they  shall  file  with  their  petition 
"an  accurate  map  of  the  tenrltiwy  sought  to 
be  incorporated,"  and  that  the  only  snbstan- 
tlsl  change  made  in  section  1  of  article  1 
at  diapter  84  is  concerning  the  filing  of  the 
map  or  plat  The  act  of  1877  appears  to  be 
a  comprebenslTe  act  upon  the  subject  of  mn- 
nldpai  corporations.  It  appears  to  cover 
-the  whole  subject-matter,  and  plainly  shows 
aa  unmistakable  intuition  on  the  part  of  the 
legislature  to  make  the  act  of  1877  a  substi- 
tnte  for  the  law  of  1868. 

At  the  trial  the  plaintiff  offered  the  plat  hi 
evidence,  and  offered  to  show  by  the  mayor 
of  the  city  that  he  was  personally  acquainted 
with  the  streets  and  alleys  designated  on  the 
plat,  and  that  ever  since  the  year  1880  the 
city  had  been  In  possesion  of  said  streets 
and  alleys,  and  that  it  had  expended  large 
sums  of  money  in  grading  and  improving 
them.  The  defendants  objected  to  the  intro- 
duction of  the  plat  and  to  the  offer,  and  the 
objections  were  sustahied.  The  specific  ot>- 
Jections  a^ear  in  the  statement  of  facts. 
The  plat  does  not  give  in  detail  the  dimen- 
sions of  the  lots  and  blocks,  or  the  width  of 
the  streets  and  alleys.  It  does,  however, 
give  the  names  of  the  streets  and  alleys,  and 
the  numbers  of  the  lots  and  blocks.  Num- 
bers appear  upon  the  plat  whkdi  were  appar- 
ently Intended  by  the  d<mor  to  represent  the 
depth  of  certain  lots,  and  the  width  of  cer- 
tain streets  and  allure.  The  Initial  point  In 
the  description  is  a  permanent  monument. 
Twdve  different  measurements  and  courses 
ate  given  between  monumente  described  as 
thai  h)  existence  upon  the  ground.  It  Is  cer- 
tified by  W.  H.  Bradt  surveyor  and  city  en- 
gineer, to  be  a  correct  plat  of  a  survey  made 
by  blm;  and  it  appears  to  contain  such  mat- 
ters of  detail  as  would  have  enabled  a  com- 
petent surv^r,  at  the  time  of  flUng  the  plat, 
or  within  a  reasonable  time  thereafter,  to 
trace  the  lines  of  the  survey,  and  mark  the 
location  of  the  lots,  blocks,  streets,  and  al- 
leys designated  thereon.  The  fact  that  noth^ 
ing  appears  upon  the  plat  showing  the  to- 


pography of  the  country  cannot  be  taken  ad- 
vantage of  by  the  donor  at  this  time  There 
may  have  been  nothing  within  the  territory 
to  show,— there  mar  b&ve  been  no  raTiiws  or 
gulches  or  streams;  .and  after  tiie  lapse  ct 
20  years  the  donw  ot^ht  not  to  be  beard  to 
say  that  the  city  is  not  oititled  to  the  streets 
and  alleys  because  he  failed  to  place  uron 
bis  plat  marks  to  indicate  a  ravine  or  a  gul<^ 
or  a  stream  or  a  bluff  or  a  dltadi.  The  plat 
Is  In  substantial  compliance  with  the  statute, 
and  tiie  objection  should  have  been  overruled. 
No  objection  ai^wars  to  have  been  made  bj 
Starr  or  the  dly  to  the  alleged  deflclendes 
in  the  plat,  and  it  was  not.  until  valua]>te 
mineral  was  found  beneath  the  surface  that 
the  so-called  glarlpg  irregularities  tn  the 
plat  were  discovered. 

The  defendants  concede  that  there  was 
what  Is  known  as  a  "common-law  dedica- 
tion" of  the  streets  and  alleys,  within  the 
Stray  Horse  addition,  but  Insist  that  be- 
cause of  alleged  deficiencies  in  the  plat  filed 
by  Starr,  and  also  because  the  plat  was 
not  accepted  three-fourths  of  the  mem- 
bers elected  to  the  city  council,  the  dty  did 
not  take  the  title  which  the  statute  declared 
It  shonld  take  in  the  streets  and  alleys  of 
additions,  and  did  not  take  the  Utie  which 
Starr  was  bound  to  «mv^  to  it  In  order 
that  the  pn^erty  embraced  within  the  ad- 
dition might  be  Included  within  the  Umtts 
ct  the  dty  of  Leadville,  and  partic^te  In 
the  benefits  to  be  daiyed  from  dty  im- 
provements, but  that  the  dty  obtahied  an 
easement  only.  This  position  is  plausible, 
not  because  there  is  any  apparent  reason,  on 
grounds  of  public  policy,  for  degrading  the 
estate  titie  takea  \3iy  the  dty^  liut  because 
it  has  been  held  in  a  number  of  cases  where 
&  statutory  dedicatitm  has  failed  that  the 
attempt  to  make  a  statutory  dedication  will 
be  construed  to  be  a  common-law.  These 
cases  i^ly  to  defects  in  plats,  and  to  st^ 
required  to  be  taken  by  tiie  dom^.  We  have 
held  this  idat  to  be  sufficient  for  the  pur- 
pose of  a  statutory  dedication,  and  It  re- 
mains to  be  determined  whether  the  dty 
accepted  it,  under  the  proof  offned.  The 
dty  coundl  declared  the  plat  accepted,  by  a 
vote  of  elj^t  members,  when  the  statute  re> 
quired  nine.  It  undoubted^  was  not  at  that 
time  a  l^al  or  binding  acceptance.  But.tiie 
city  offered  proof  that  it  Immedlatdy  as- 
sumed JurlsdIctliHi  over  the  territory  em- 
braced within  the  plat;  that  it  opraed  and 
improved  the  streets  and  alleys,  and  has 
evOT  since  maintained  its  control  over  them. 
The  city  by  this  conduct  was  loi^  ago  es- 
topped from  setting  up  in  defense  to  an  ac- 
tion for  Injuries  upon  the  streets  or  side- 
walks the  original  defective  acceptance;  and 
Starr  and  bis  grantees  vrere  equally  estop- 
ped, after  having  secured  an  acc^tance 
binding  upon  the  dty,  from  asserting  any 
claim  inconslstmt  wltii  the  original  dedica- 
tion. Under  the  authority  of  Wlsby  v. 
Bont^  10  Ohio  St  238,  the  provision  con- 
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cernlng  aeceptaoce  by  three-fourths  of  the 
members  elected  to  the  city  council  was  In- 
tended for  the  protection  of  the  city,  and  not 
as  a  limitation  upon  the  general  powers  of 
the  city  council  over  the  etreets  of  the  city. 
In  this  case  Wisby  resisted  the  paymeait  of 
an  assessment  for  the  grading  of  Oehler 
street  In  the  city  of  Cincinnati,  under  the 
proTisions  of  this  statute  (section  OS):  "No 
street  or  alley  which  shall  hereafter  be  ded- 
icated to  public  use  by  the  proprietor  of 
ground  In  any  city  shall  be  deemed  a  pub- 
lic street  or  alley,  or  to  be  under  the  care 
or  control  of  the  ci^  cotmcil,  unless  the  ded- 
ication shall  be  accepted  and  confirmed  by 
an  ordinance  passed  specially  for  the  pur- 
pose." 2  Swan  &  C.  St  Ohio,  p,  1514.  The 
facts  as  to  the  dedication  are:  "In  the  year 
1856,  on  proceedings  In  partition  among  the 
betars  of  Simon  Oehler,  deceased,  In  the  court 
of  common  pleas  of  Hamilton  county,  the 
commissioners  appointed  to  make  a  dlTlsion 
among  the  parties  subdlvWed  the  property, 
laying  out  through  the  entire  estate  a  street 
to  which  they  gave  the  name  of  'Oehler 
Street'  bounding  thereon  the  lots  comprised 
In  the  BubdiTlslon,  and  returning  the  order 
of  partition,  with  a  plat  of  the  subdlTlslon 
thus  made,  to  the  court  using  this  language 
In  their  report:  *We  do  dedicate  and  set 
apart  for  the  public  use  f<»«Ter  hereafter 
the  streets,  toads,  and  alleys  as  laid  out  and 
designated  on  aaid  plat,  and  for  no  other 
purpose  whatever,'— which  proceedings  were 
afterward.  In  the  same  term,  approved  and 
confirmed  by  the  court."  There  was  no  act 
of  acceptance  on  the  part  of  the  city,  other 
than  the  passage  of  an  ordinance  for  the 
grading  of  Oehler  street  The  court  says: 
"It  is  clear  that  the  parties  to  the  partition 
and  their  privies,  as  between  thems^ves, 
while  the  partition  subsisted,  would  be  es- 
topped from  questioning  the  existence  of 
the  street;  and,  after  they  haO  allowed  the 
city  to  take  p(»session  of  and  Imftrore  It 
the  estoppel,  in  our  opinion,  would  become 
eftectlre  between  them  and  tiie  city.  •  •  • 
By  this  statute  [the  one  superseded  by  sec- 
tion 63],  proprietors  laying  out  ground  with- 
in the  limits  of  the  corporation  into  lots 
were  authorized  to  Test  in  the  corporation, 
without  Its  consent  the  title  to  such  streets 
and  alloys  as  they  chose  to  lay  out  thus 
charge  the  corporate  authorities  with  the 
duty  of  keeping  them  open  and  in  repair. 
The  object  of  section  63  was  to  prevent  this 
charge  from  being  Imposed  on  the  corpora- 
tion without  Its  unequivocal  consent  which 
the  section,  to  avoid  all  uncertainty  as  to 
the  fact,  requires  to  be  manifested  by  an 
ordinance  specially  passed  for  that  purpose. 
The  section  was  not  intended  aa  a  limitation 
upon  the  general  power  of  the  corporation 
in  regard  to  opening  and  improving  streets, 
but  aa  a  restriction  of  the  power  possessed 
by  others  of  imposint:  burdens  and  respon- 
sibilities on  the  corporation.  In  this  case 
the  ordinance  passed  by  the  city  council 


recognized  the  street  by  name,  and  ordered 
Its  improvement  as  a  public  way.  The  pass- 
age of  the  ordinance  and  the  making  of  the 
improvement  was  necessarily  an  acceptance 
or  ad<^tion  of  the  street  by  the  city,  and  the 
right  of  the  city  to  its  core,  supervisicm,  and 
control  is  not  impaired  by  the  section  re- 
ferred to."  It  is  stated  In  Elliott  on  Roads 
and  Streets  (section  119)  that:  "A  plat  which 
seta  apart  highways  to  tb?  public  is  equlva^ 
lent  to  a  conveyance,  and  the  easement  con- 
veyed is  trrevocabie.  •  •  •  The  extent 
of  a  dedication  by  map  or  iriat  1»,  however, 
to  be  determined  from  a-  consideration  of 
the  whole  instrumoiit  since  the  chief  ob- 
Ject  is  to  ascertain  the  Intention  ot  the 
donor.  •  •  •  The  cardinal  rule  of  con- 
Btmctlon  is  that  which  prevails  respecting 
ordinary  grants,  and  that  is  to  discover  and 
give  effect  to  the  Intention  of  the  party  as 
manifested  by  his  acts."  And  In  the  case  of 
Cunningham  v.  Hendricks,  89  Wis.  684,  62 
N.  W.  411,  tbe  court  holds  that:  "Whether 
there  was  a  dedication  of  tbe  locus  In  quo 
to  the  public  for  a  highway  la  pimply  a  ques- 
tion of  the  Intention  of  the  owner  of  the 
lands,  for  dedication  must  rest  on  the  dear 
intention  of  the  owner  of  lands  to  make  audi 
dedication.  If  the  Intent  to  dedicate  Is  ab- 
sent there  is  no  valid  dedication.  The  In- 
tention to  dedicate  must  be  made  to  appear 
clearly.  It  may  be  made  to  appoar  by  deed 
or  by  parol,  by  words  or  by  acts.  But  l: 
cannot  be  made  to  appear  with  sufficient 
c^ainty  by  either  words  or  acts  wldch  are 
themselves  equivocal  or  unambiguous.  It 
by  acts,  they  must  be  such  acts  as  are  Incmi- 
ststent  and  Irreconcilable  with  any  construc- 
tion except  the  assent  of  the  owner  to  such 
dedication."  Judge  Dillon,  at  section  642  ot 
volume  2  of  Dillon's  Municipal  Corporations, 
says:  "As  against  the  pnqprletor,  a  dedica- 
tion of  lands  for  streets  and  highvaya  may 
be  complete  without  any  aci  or  acceptance 
on  the  part  of  the  public;  but  in  order  to 
charge  the  municipality  or  local  district  with 
the  duty  to  repair,  or  to  make  It  liable  for 
injuries  for  suffering  the  street  or  highway 
to  be  or  remain  defective,  there  must  be  an 
acceptance  of  the  dedication,  and  this  ac- 
ceptance muB!:  be  by  the  proper  or  author* 
Ized  local  public  authorities.  It  may  be  ex- 
press and  appear  of  record,  or  It  may  be 
Implied  from  repairs  made  and  ordered  or 
knowingly  paid  for  by  the  authority  which 
has  the  legal  power  to  adopt  tbe  street  or 
highway,  or  from  long  user  by  the  pnbllc." 

The  law  as  announced  by  the  following 
authorities  appears  to  he  that  where  tbe  In- 
tention to  dedicate  Is  dearly  manifested,  ef- 
fect w^lll  be  given  to  a  defective  statutory 
dedication  as  a  common-law  dedication,  and 
that  an  acceptance  la  required  whether  the 
dedication  be  a  common-law  or  a  statutory 
one;  that  an  acceptance  will  be  presumed 
from  unequivocal  acis  of  authority,  such  aa 
repairing  the  streets;  that  user  alone  Is  not 
sufficient  apon  which  to  base  the  presumption 
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of  acceptance,  except  In  some  cases  where  It 
has  been  open  and  notorious,  adverse  to  the 
donor,  and  continaous  for  many  years.  And 
in  states  where  statutory  provisions  such  aa 
ours  concerning  the  approval  of  plats  hy  the 
city  counoil  are  found,  the  provisions  concern- 
ing acceptance  are  held  to  be  for  the  protec- 
tion of  the  city,  and  not  a  limitation  upon 
Its  powers:  Grogan  v.  Town  of  Hayward,  6 
Sawy.  498,  4  Fed.  161;  City  of  Dea  Moines 
V.  Hall,  24  Iowa,  240;  Parsons  v.  Trustees, 
44  Ga,  529;  Village  of  Grandville  v.  Jenison, 
S4  Mich.  54,  47  N.  W.  600;  Laughlln  v.  City 
of  Washington,  63  Iowa,  652,  19  N.  W.  S19; 
City  of  Steubeuvllle  v.  King,  23  Ohio  St  610; 
Littler  v.  City  of  Lincoln,  106  lU.  353. 

An  examination  of  the  authorities  cited  by 
appellees  shows  that  the  questions  have  aris- 
en, In  nearly  every  Instance,  where  the  donor 
has  attempted  to  dedicate  some  street  or  al- 
ley or  public  place,  and  by  Invoking  the 
doctrine  of  estoppel  the  courts  have  Invaria- 
bly, when  the  public  has  used  the  property 
in  controversy  openly  and  notoriously,-  held 
that  the  dedication  was  complete,  and  that 
the  donor,  even  though  he  had  failed  to  com- 
ply with  the  statutes  concerning  the  require- 
ments of  a  statutory  dedication,  was  estopped 
by  reason  of  his  conduct  to  deny  the  existence 
of  the  places  In  controversy  as  public  places. 
But  no  authority  has  been  cited  which  ht^ds 
that  the  failure  of  the  city  to  accept  a  dedi- 
cation in  strict  accordance  with  the  statute 
cperates  to  debase  the  estate  Intended  to  be 
passed  from  a  fee  to  an  easement,  where,  as 
In  this  case,  there  was  an  unmistakable  In- 
tention to  convey  the  fee,  and  where  the  city 
had  taken  Immediate  possession,  and  contitt- 
ued  In  possession,  levied  taxes,  and  made  im- 
provements with  the  assent  of  the  donor.  In 
this  case  there  was  more  hiTolTed  than  the 
act  of  dedicating  streets  and  alleys.  The 
property  induded  In  the  plat  by  the  acts 
of  the  city  councU  became  subject  to  tiie 
jurisdiction  of  the.dty  of  LeadvlUe.  It  be- 
came part  of  the  city.  The  boundaries  of  1^ 
city  were  extoided  to  Include  the  land,  and 
the  Inhabitants,  If  any.  within  Hie  territory, 
■were  given  the  pririlegea  of  citizens  of  the 
city  of  LeadvIUe,  with  all  tliat  that  Implies. 
Starr,  when  he  filed  his  plat,  and  the  dty, 
upon  Its  approval,  Intnoded  not  only  that  the 
streets  and  alleys  dealgnated  on  the  plat 
should  be  public  property,  but  that  tiie  pn^ 
erty  then  owned  by  Starr  sbonld  become  a 
portion  of  the  city,  and  subject  to  Its  juria- 
dlction.  The  record  of  tbe  €itj  coonctl  of 
Sq>tember  28,  1880,  is  as  follows:  "Be  It  re- 
solved by  the  city  council  of  the  city  of  t<ead- 
Tllle,  that  the  map  of  the  Stray  Horse  addl- 
tlon,  filed  with  tb«  dty  clerk  of  said  city 
by  Th<»aaa  Starr,  entitled  the  Stray  Horse 
Addition  to  tbe  City  of  XieadvUle,  be  and  tbe 
ume  Is  bereby  approved  and  accepted;  and 
that  the  Bald  addltloi  la  hereby  made  an  ad- 
dition to  the  dty  of  Leadvllle."  The  ques* 
tlon  being  put,  there  were  eight  votes  In  the 
afllrmatlv^  and  one  vote  in  the  negative,— 


three  members  being  absent— whereupon  the 
resolution  was  declared  adopted,  and  the  plat 
of  Stray  Horse  addition  to  the  city  of  Lead- 
vIUe was  declared  a  part  of  the  city  of  Lead- 
vllle. After  this  tJme  the  plat  which  was 
offered  In  evidence,  was  filed  In  the  county 
clerk  and  recorder's  c^ce,  and  contains  this 
indorsement:  "Tills  plat  was  submitted  to 
the  city  council  of  the  city  of  Leadvllle,  and 
approved  by  three-fourths  of  the  members 
elected  thereto,  this  28th  day  of  September, 
1880.  John  F.  Humphreys,  Mayor.  Attest: 
Wm.  M.  Clark,  City  Clerk.  [City  of  Lead- 
vllle, Seal.]'*  This  plat  being  the  property 
of  Thomas  Starr,  executed  and  acknowledged 
by  him,  it  is  fair  to  Indulge  the  presumption 
that  he  caused  the  indorsement  to  be  made, 
and  the  plat  to  be  recorded  in  the  office  of 
the  derk  and  recorder  of  Lake  coimty;  and 
If  the  plat  was  recorded  by  Starr,  bearing 
this  indorsement  he  would  be  clearly  estop- 
ped to  assert  that  it  was  an  unauthorized  or 
Illegal  indorsement  or  that  It  was  not  true. 
If  the  indorsement  was  made  and  the  plat 
recorded  without  the  knowledge  of  Starr, 
still,  if  he  permitted  the  city  to  take  pyeses- 
sion  of  the  streets  and  alleys  mentioned 
therein,  permitted  the  city  to  expend  money 
In  the  Improvement  of  the  property,  and  per- 
mitted the  city  to  assume  Jurisdiction  and 
collect  taxes,  he  would,  after  the  lapse  of 
these  many  years,  not  be  permitted  to  as- 
sert that  the  indorsement  was  put  upon  the 
plat  without  his  consent  or  Ills  knowledge, 
or  that  It  was  not  true. 

It  is  therefore  our  Judgment  (1)  that  the 
law  of  1868  imder  consideration  was  re- 
pealed by  the  law  of  1877;  (2)  that  Starr 
complied  substantially  with  the  law  of  1877; 
(3)  that  It  was  the  intention  of  Starr  to  dedi- 
cate, and  of  the  city  to  accept,  the  property 
In  controversy;  (4)  that  tbe  acts  of  the  city 
acquiesced  In  by  Starr  operated  as  an  ac^ 
ceptance  of  the  property  as  public  property; 
(5)  that  Starr  Is  estopped  to  deny  that  the 
tnisoraement  reciting  the  approval  of  the  dty 
of  Leadvllle  Is  true. 

The  court  emA,  then.  In  refusing  to  admit 
the  plat  In  evidence;  erred  In  refusing  to 
permit  the  mayor  of  the  city  of  Leadvllle  to 
testl^;  erred  In  requiring  the  dty  to  prove 
the  execution  and  acknowledgment  of  the 
plat  as  provided  In  sections  1  and  2  of  ctaap^ 
ter  84  (tf  the  Revised  Statutes;  and.  for  tSiese 
reasons  tbe  Judgment  of  tbe  district  court 
should  be  revaiwd. 

We  do  not  hold  that  tbe  reqnlremoits  of 
the  Laws  of  1877  concerning  acceptance  by 
the  cl^  may  be  disobeyed,  and  that  less  than, 
three-fonrtbs  of  the  members  of  a  dty  coun- 
cil can  approve  a  plat  thereby  annexing  ai;t 
addition  to  a  city,  and  placing  responsibnitles 
upon  It  for  the  r^Ir  of  tbe  streets  embraced 
within  the  addition,  bat  that  imder  the  facts 
of  this  case,  where  the  d^,  apparently  un- 
der a  mistaken  view  of  the  law,  by  a  ma- 
jority vote  of  the  city  coundl  accepted  a  ded- 
ication, has  gone  Into  possession  of  the  prop- 
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erty  dedicated,  and  for  the  period  of  nearly 
20  years  lias  bad  exclusive  Jorlsdlction  over 
It,  and  the  donor  has  acquiesced  in  all  the 
acts  of  the  city  concerning  the  addition,  nei- 
ther the  city  nor  the  donor  can  be  heard  to 
say  that  there  was  not  a  statutory  dedlcatiiHi, 
and  an  acceptiince  thereof.  Starr  indorsed 
upon  his  plat,  In  addition  to  everything  re- 
quired to  make  a  statutory  dedication,  the 
followhig  words:  "And  I.  the  said  Thomas 
Starr,  hereby  dedicate  and  convey  to  said 
dty,  as  public  property,  the  streets  and  al* 
leys  so  as  aforesaid  laid  off  marked  and 
designated  as  such  on  said  plat"  From  the 
following  authorities  It  will  appear  that  the 
word  "convey"  Is  the  equivalent  of  the  word 
"grant,"  that  the  word  "grant"  has  no  more 
apt  synonym  than  the  word  "convey,"  and 
that  by  tiie  use  of  the  word  "convey"  tbe 
title  passes:  Patterson  t.  CarneaVs  Heirs; 
3  A.  K.  Handi.  618, 13  Am.  Dec.  208;  Society 
V.  Tubesshig,  87  Iowa.  138,  54  N.  W.  68; 
Lambert  v.  Smith.  9  Or.  185.  In  the  case  (tf 
Bvenson  t.  WebBtj^,  8  8.  D.  SS7,  53  N.  W. 
7^,  44  Am.  St  Bep.  806,  the  court  says  (quot- 
ing ft>om  Kent's  Commoitarles):  "  *A  deed 
consists  of  Hie  names  of  the  parties,  the  con- 
sideration for  wblcAi  the  land  was  sold,  the 
description  ot  the  subject  granted,  the  quan- 
tity of  Interest  conveyed,  and,  lastiy,  the  con- 
ditions, reservations,  and  covenants,  if  there 
be  any.  *  *  *  I  abould  presume  tiiat  un- 
der the  New  Ywk  statute,  the  operative  wwd 
of  a  conveyance  Is  "grant";  but,  as  othor 
words  oi  cfHiveyance  <^rate  equally  as 
grants,  any  words  showing  the  Intention  of 
the  parties  to  convey  would  be  sufficient. 
*  •  •  The  word  "convey"  or  the  word 
"assign"  or  the  word  "transfer"  would  proba- 
bly be  sufficient  It  Is  made  the  duty  of  the 
courts.  In  the  construction  of  every  Instru- 
ment conveying  an  estate,  "to  carry  Into 
effect  the  Intent  of  the  parties,"  and  that  in- 
^t  may  as  certainly  appear  by  these  words 
as  by  any  othei-.'"  Fn»n  these  authorities, 
then.  It  seems  that  the  addition  of  this  clause 
to  the  plat  filed  by  Starr,  and  the  use  therein 
of  the  word  "convey,"  passed  the  titie  to  the 
property  mentiiuied  In  the  plat  or  deed  to  the 
city  of  Leadvllle. 

It  Is  contended  by  the  defendants  that, 
even  though  It  should  be  held  that  the  fee 
parsed  by  the  filing  of  the  plat  the  fee  de- 
scribed was  not  a  fee  simple  absolnte.  but 
a  base  or  qualified  fee,  and  that  the  cwivey- 
ance  of  streets,  as  such,  even  though  by  a 
deed  passing  the  fee,  meant  only  such  use  of 
the  surface  of  the  ground  as  Is  necessary  or 
convenient  for  the  use  of  the  pr<^>erty  as 
streets.  Section  6  of  article  11  of  chapter 
84  of  the  Bevlsed  Statutes  provides  that, 
"upon  the  filing  of  any  such  map  or  plat 
the  fee  of  all  streets,  alleys,  avenues,  high- 
ways, parks,  and  other  parcels  of  ground  re- 
served therein  to  the  use  of  the  public,  shall 
vest  Id  such  city  or  town,  if  incorporated. 
In  trust  for  the  uses  therein  named  and  ex- 
pressed"; and  section  2C47  of  the  General 


Laws  provides  that  "all  avenues,  streets,  al- 
leys, parks,  and  other  places  designated  oe 
described  as  for  public  use  on  the  map  or 
plat  of  any  city  or  town,  or  of  any  addition 
made  to  such  city  or  town,  shall  be  deemed 
to  be  public  property,  and  the  fee  thereof 
be  vested  In  such  city  or  town."  By  the 
enactment  of  this  statute  In  place  of  the 
statute  of  1868  the  Intention  of  the  leglsla- 
ture  appears  very  clearly  to  be  to  pass  the 
fee  to  the  city. 

We  are  referred  to  the  case  of  Olln  v. 
Baihmid  Co.,  25  Colo.  177.  5S  Pac.  454.  In 
that  case  the  court  had  under  consId««tl(m 
section  5  of  artlde  11  of  chapter  84  <tf  the 
Bevlsed  Statutes,  and  hdd  that  Inasmuch 
as  tiie  city  has  titie  to  the  streets  for  the 
braiefit  and  use  of  the  abutting  lot  owners 
and  the  public  for  street  purposes,  only  a 
qualified  fee  passed  by  the  dedlcatitm,  and 
that  upon  the  vacation  of  a  street  the  titie 
to  the  center  of  the  street  vests  In  the  abut- 
ting, lot  owners,  unless  tiiere  is  a  reservatitm 
in  the  deed  to  the  lot  owner.  By  the  stat- 
ute of  1877  the  fee  passes  by  statutory  ded- 
ication, unburdened  of  the  trust  "for  the  uses 
therein  named  and  expressed";  and,  without 
considering  the  effect  of  the  separate  convey- 
ance made  by  Starr,  when  he  conveyed  the  fee 
to  the  streets  and  alleys  by  his  dedication  he 
conveyed  his  entire  estate.  It  Is  entirely 
competent  for  the  legislature  to  declare  what 
shall  become  of  public  property  held  by  the 
municipalities  of  the  state  as  public  prop- 
erty, upon  its  abandonment;  but  the  fact  of 
snch  declaration  by  the  legislature  does  not 
chanse  the  character  of  the  estate,  nor  de- 
grade it   Where  a  cmiveyance  of  land  in 
fee  is  made  upon  a  condition  subsequent 
the  fee  remains  in  the  grantee  untfl  breach 
of  the  condition  and  a  re-entry  by  the  gran- 
tac.  The  possibility  of  revertM*,  merely,  is 
not  an  estate  hi  land.  Vail  v.  Bailroad  Co., 
106  N.  T.  283,  12  N.  B.  607,  60  Am.  Rep^ 
Our  statute  provides  that  unless  words 
are  used  In  the  conveyance  clearly  signify- 
ing an  intention  to  convey  a  less  estate,  a 
fee-rimple  estate  of  Inheritance  passes.  But 
counsd  say,  assuming  that  thoe  was  a  per- 
fect dedication  1^  which  the  fee  passed 
from  Starr  to  tbe  city,  or  that  there  was  a 
perfect  conveyance  by  which  the  fee  passed, 
still,  this  t>elng  an  action  by  the  city  of 
LeadvIUe  to  prevent  the  mining  of  ore  from 
undei'  Its  streets,  and  the  city  having  no 
authority  to  engage  In  mining,  It  ought  not 
to  be  allowed  to  prevent  mining  operatitms 
In  this  way.   Whatever  rights  the  city  of 
Leadvllle  may  have  are  not  Involved  at  this 
time.  Whether  the  city  has  the  right  to 
mine  and  extract  ores  from  beneath  its 
streets  must  be  a  question  for  furtber  con- 
sideration.  However  that  may  be,  tbe  city 
of  Leadvllle  Is  not  called  upon  to  permit 
others,  without  compensation,  to  mine  and 
extract  ores  from  beneath  its  streets.  In 
the  cose  of  Zinc  Co.  v.  City  of  La  Salle,  117 
111.  410,  8  N.  E,  84,  the  court  says:  "The 
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point  Is  made  that  owners  of  city  lota  have 
the  light  of  subterranean  passage  from  one 
to  the  other  side  of  the  street.  No  author- 
ity is  cited  in  favor  of  the  position,  and  we 
think  none  can  be.  We  think  the  position 
untenable.  This  certainly  cannot  be  claim- 
ed as  an  Incident  to  the  right  resulting  from 
the  possibility  of  a  reverter,  and,  If  we  have 
successfully  shown  that  the  rights  of  abut- 
ting lot  owners  are  simply  to  the  access  and 
use  of  the  streets  as  such,  it  must  follow 
that  they  have  no  right  to  construct  subter- 
ranean iiMssages.  Doubtless  the  public,  in 
proper  cases,  may  construct  or  authorize 
the  construction  of  subterranean  passages 
for  the  accommodation  of  the  public;  but 
the  right  Is  public,  and  not  private,  and  Is 
to  be  exercised  for  the  public  good,  and  not 
for  private  emolument"  Whea  this  plat 
was  filed  and  this  conveyance  made,  neither 
the  donor  nor  the  authorities  of  the  city  of 
Leadville  had  in  mind  the  future  value  of 
the  property  beneath  the  surface  of  the 
streets.  Xt  was  farthest,  probably,  from  the 
thoughts  of  those  enga^d  In  administering 
the  affairs  of  the  city,  or  of  the  owner  of 
the  property,  that  In  the  course  of  years 
valuable  deposits  of  ore  would  be  found  be- 
neath the  surface  of  these  streets  and  al- 
leys; and,  as  we  view  It,  If  Leadville  has 
large  and  valuable  bodies  of  ores  under  her 
streets.  It  Is  her  good  fortune,  and  such  ore 
cannot  be  taken  without  her  consent  The 
grantees  of  the  donor.  In  extracting  ore 
tnm  beneath  the  streets  and  alleys  of  the 
city  without  the  city's  consent  are  mere 
trespassers,  and  the  municipality  Is  entitled 
to  remuneration  under  the  law  aptdlcable 
to  such  cases. 

The  cause  is  reversed  and  remanded.  Be- 
versed. 

On  Petition  for  Rehearing. 

(December  24,  1901.) 

CAMPBELL,  C.  J.  and  GABBEBT,  J. 
(concorrlng  specially).  We  think  the  judg- 
ment ought  not  to  stand.  That  there  may  be 
no  misapprehension  as  to  our  position,  we 
herein  state  the  grounds  upon  which  our 
a»iclU8lon  rests:  "In  their  petition  for  a 
rehearing,  counsel  for  appellees  challenge 
many  statements  made  in  the  opinion  as  to 
what  facts  the  record  discloses.  In  the 
view  we  take  of  the  case  as  It  Is  now  be- 
fore us,  these  criticisms  are  not  Important 
and  call  for  no  discussion.  We  concur  In 
the  reversal  because  the  trial  court  erred 
in  refusing  to  «dmlt  evidence  offered  by  the 
plaintiff.  This  rejected  evidence,  had  It 
been  received,  would.  In  connection  with 
that  admitted,  at  least  tend  to  establish  a 
statutory  dedication,  and  for  that  reason 
was  admissible.  Defendants'  contention 
here  tbat  plaintiff's  offer  of  proof  of  an  es- 
toppel In  pals  was  properly  rejected  because 
(*8toppel  was  not  plraded  Is  not  tenable; 
and  this  Is       if  for  no  other  nioson,  be- 


cause It  appears  that  no  such  specific  objec- 
tion was  made  to  its  Introduction.  In  case 
of  another  trial,  neither  party  is  concluded 
by  any  supposed  determination  of  fact  by 
this  court  but  Is  free  to  introduce  any  com- 
petent evidence  upon  every  material  allega- 
tion that  Is  in  issue.  Indeed,  we  have  not 
attempted  to  pass  upon  disputed  questions 
of  fact  for  the  very  good  reason  that  much 
of  the  evidence  offered  by  plaintiff  was  ruled 
out,  defendants  offered  no  evidence  at  all, 
and  a  nonsuit  was  directed.  As  we  under- 
stand iti  discussion  of  the  legal  propositions 
in  the  opinion  of  Mr.  Justice  STEELE  was 
in  response  to  arguments  of  counsel,  and 
upon  the  assumption  that  if,  upon  final  hear- 
ing, the  facts  are  establlsbed  as  plaintiff 
claims  them  to  be,  and  which  Its  offer  of 
proof  tended  to  show,  then  the  law  as  there- 
in declared  was  to  be  applied.  We  do  not 
consider  It  necessary  or  appropriate  at  this 
time  to  express  our  views  as  to  the  legal 
propositions  discussed  by  our  associate,  fur- 
ther than  they  are  indicated  In  the  reasw 
given  for  concurring  In  the  Judgment  of  re- 
versal; preferring  to  withhold  them  until 
we  are  required  to  pass  upon  a  record  con- 
taining all  the  evidence  produced  at  another 
trial.  For,  when  all  the  evidence  Is  in,  it 
might  be  that  no  such  case  would  be  pre- 
sented as  the  discussion  mentioned  assumes; 
and.  until  the  character  of  the  dedication  Is 
finally  determined,  the  question  of  title  of 
the  respective  parties  to  the  streets  and  al- 
leys, or  the  rights  of  either  to  the  real  sub- 
ject-matter in  controversy,  is  not  before  us. 
For  this  reason,  no  opinion  is  expressed  up- 
on either  of  these  questions,  and  the  orig- 
inal opinion  must  be  read  in  the  light  of 
what  Lb  here  said. 

The  petition  for  rebearhig  is  denied,  and 
the  Judgment  la  reversed.  Beversed. 


(40  Or.  415) 
LINN  COUNTY  v.  MOBRIS  et  al. 
(Supreme  Court  of  Oregon.    Jan.  20,  1902.) 
THLiL— CONTINUANCE— DISCRETION— REVIEW. 

Duriog  an  action  against  the  second  term 
sureties  of  a  county  treasurer  to  recovM-  for 
alleged  defalcations  there  were  indictments 
pending  against  him,— one  for  failing  to  ac- 
count for  moneys  coming  into  his  haods  dar- 
ing the  first  term,  A  continuance  was  asked 
nntil  the  iDdictments  were  disnofred  of,  be- 
cause the  treasurer  refused  antfl  then  to  tes- 
tify concemiog  such  moneys.  On  trial  the 
court  found  that  at  the  dose  of  the  first  term 
the  treasurer  had  in  bis  possession  the  sum  of 
$1,845,  and,  "in  the  absence  of  the  contrary, 
and  on  the  presnraption  that  he  did  hie  offi- 
cial duty,  the  court  finds  that  he  paid  said 
sum  to  himself  as  his  own  successor*';  and 
this  $1,815  formed  part  of  the  amount  for 
which  judi;meut  was  rendered  against  the 
sureties.  Held,  that  It  was  error  to  refuse  the 
continuance. 

Appeal  frcHu  circuit  court;  Linn  county; 
Geo.  H.  Burnett  Judge. 

Action  by  Linn  county  against  P.  G.  Mon 
rls  and  others.  I<Yom  a  Judgment  for  plain- 
tiff, defendants  appeal.  Beversed. 
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This  Ib  an  action  by  a  public  corporation 
to  recover  from  Its  late  treasorer  and  his 
sureties  the  amount  of  his  alleged  defalca- 
tion. The  com^alnt  alleges,  In  substance, 
that  the  defendant  P.  G.  Morris,  having  been 
elected  treasurer  of  Linn  county.  Or.,  for  a 
term  of  two  years  beginning  July  6,  1896, 
executed  prlw  thereto  an  official  undertak- 
ing, wltii  his  codefendants  as  sureties,  con- 
ditioned that  If  he  should  not  faithfully  keep, 
account  for,  and  pay  over,  according  to  law, 
all  moneys  that  might  c<Hne  into  bis  hands 
by  virtue  of  his  office,  they  or  eltho-  of  tta«n 
would  pay  the  state  of  Oregon  f60,000,  which 
Ixmd  was  duly  approved;  and  that  of  the 
money  received  by  him  as  such  treasure  be 
neglected  and  refused  to  pay  ova  to  his  suc- 
cesses' the  sum  of  93,4^53.  The  answer  de- 
nies the  mat^Ial  allegations  ot  the  com- 
plalnt,  and  av«s  tiiat  said  sum  of  mon^ 
belonged  to  the  cities  and  to  the  school  and 
road  districts  of  said  coun^,  with  which 
Morris  had  fuUy  accounted  theref<ff.  The 
allegations  of  new  matter  In  the  answer  hav- 
ing been  denied  in  the  reply,  the  defendants, 
on  November  27,  1890,  moved  the  court  to 
postpone  the  trial  until  tbe  next  term,  the 
basis  of  such  motion  beliig  the  affidavit  of 
the  defendant  I*  Flinn,  which  is  to  the  ef- 
fect that  tbe  defendants  could  not  safely  go 
to  trial  at  the  term  then  in  session  <m  ac- 
count of  tiielr  inability  to  secure  the  testi- 
mony of  the  defendant  Morris,  against  whom 
two  Indictments  were  returned  June  27, 1899, 
by  the  grand  Jury  of  said  coun^,— one  for 
converting  to  his  own  use  and  falling  to  ac- 
count for  money  that  came  taito  his  possM- 
slon  by  virtue  of  his  office  during  bis  first 
term,  or  prior  to  July  6, 1896;  and  tbe  other 
for  the  same  offense,  alleged  to  have  been 
committed  during  his  second  term,  ending 
July  5,  1898,— which  indictments  are  stiU 
pending  In  said  court;  that  it  is  alleged  In 
the  c<HDpIalnt  bereln  that  Horrls  received, 
during  bis  second  term,  of  plaintiff's  money, 
the  sum  of  $^2,1^.01,  and  accounted  for 
and  paid  over  to  his  successor  in  office  only 
the  sum  of  9248,719.48,  leaving  unaccounted 
for  a  remainder  of  93.422.53,  which  he  con- 
verted to  his  own  use;  that  of  the  sum  of 
$252,142.01  SO  received  928,768.68  came  into 
Morris'  possession  during  the  first  t«in,  and 
was  paid  oT&e  to  himself,  as  his  own  snccessmr, 
at  the  beginnhig  of  his  second  term,  to  be 
accounted  for  acoa^g  to  law;  that  the  de- 
fendants expect  to  prove  by  Morris,  and  he 
will  testify,  when  said  indictments  are  final- 
ly disposed  of,  that  du:;^ng  his  first  term  he 
paid  out,  according  to  law,  all  moneys  that 
came  Into  his  bands  by  virtue  of  his  office, 
except  the  sum  of  910.031.50,  which  was  de- 
posited in  the  banks  at  Albany,  in  said  coun- 
ty, and  which  sum  is  the  only  money  that 
came  into  his  bands  during,  bis  second  term 
from  that  received  at  the  first  term;  that 
Morris  will  further  testify  that  he  fully  ac- 
counted for  all  moneys  that  came  into  his 
possession,  as  said  treasurer,  during  bis  sec- 


ond term,  and  that  any  apparent  discrepan- 
cy that  may  be  disclosed  by  an  inspection  of 
tbe  books  kept  by  him  during  that  term  oo> 
curred  while  be  was  in  office  the  first  tom; 
'  that  affiant  had  talked  with  one  of  Mwrtf 
attorneys  in  said  criminal  actions,  and  was 
Informed  by  him  that  his  client  was  entitied 
to  claim  an  ex«nptl(»i  from  testifying  at  tin 
trial  ot  this  action  In  respect  to  the  tecta 
stated  in  this  affidavit  upon  the  ground  that 
evidence  thereof  given  by  blm  might  tend  to 
subject  him  to  punisbmrait  for  a  fehKiy,  and 
that  afilant  had  also  talked  with  Morris,  who 
informed  him  that  he  should  claim  such  fsdr* 
liege,  and  he  would  refuse  to  testify  as  to 
what  sum  of  mon^  came  into  his  hands  at 
tiie  beginning  of  his  second  tern  from  tin 
money  received  during  bis  first  or  when  tin 
apparent  defidtticy  complained  ot  occurred; 
that  the  def aidants  know  ot  no  other  witness 
who  can  testify  in  relatioa  tberet<^  nor  is 
there  any  other  witness  by  whom  or  evi- 
dence by  which  said  facts  can  be  proved: 
that,  If  tiie  trial  of  this  cause  Is  ccmtinaed 
until  said  criminal  actions  are  disposed  of, 
the  defendants  will  produce  Morris,  who  is  a 
resident  of  said  county,  and  be,  as  their  wit- 
ness, will  testify  as  to  said  facts;  that  hta 
testlmtmy  Is  material  to  the  defense,  and  the 
defendants  cannot  safdy  go  to  trial  with- 
out it,  and,  if  comp^ed  to  do  so,  an  injus- 
tice will  be  dmie  them;  and  that  this  aflMsp- 
vit  Is  not  made  for  delay,  but  that  Justice 
may  be  done.  The  motion  for  a  continuance 
having  been  ovnruled,  a  trial  was  bad  with- 
out the  Intwvmtion  of  a  Jury,  and  from  the 
testimony  taken,  the  court  fpund  the  facts 
as  follows:  "(I)  On  or  about  June  29,  1800, 
and  pricnr  to  the  entry  of  the  defmdant  P. 
Q.  Morris  upon  the  discharge  of  the  duties 
of  county  treasuro*  of  said  Linn  county  for 
the  tom  mentioned  in  the  plaintiff's  com- 
plaint, and  for  tiie  purpose  of  qnalifjrjng  said 
P.  O.  Morris  to  act  as  such  county  treasurer, 
tbe  defendants  duly  ddlvered  tbe  undertsk- 
Ing  set  frartb  In  the  plaintiff's  comi^int  to 
the  county  court  of  Linn  county  afoi%«ald, 
and  said  undertaking  was  then  and  there 
duly  ai^nwved  by  said  county  court,  and  filed 
In  tbe  manner  provided  by  law.  0^  The  de- 
fendant P.  G.  Morris  was  the  duly  ele«ted, 
qualified,  and  acting  county  treasurer  <tf  said 
Linn  county  toe  the  term  ending  on  the  first 
Mmday  of  July,  1806;  tiiat  being  his  first 
term  In  office  as  such  county  treasmrer. 
At  the  close  of  the  first  term  of  said  P.  O. 
M<»rls  as  such  county  treasurar.  besides 
mmiey  deposited  In  banks  and  othor  money, 
all  l>eli^  the  i^perty  ot  the  plaintiff,  the 
defendant  P.  G.  Morris  bad  in  his  possesslcn 
and  custody  as  such  county  trrasurw  the 
sum  of  one  thousand  eight  hundred  and  for* 
ty-five  and  >*/i»o  dollars  (91.846.2^  of  mon- 
ey not  otherwise  accounted  tar,  tJie  same 
and  the  whole  thereof  being  then  and  there 
the  prt^ierty  of  tbe  plaintiff.  (4)  In  the  ah: 
sence  of  the  contrary,  and  on  the  iwesnmp- 
tion  that  said  P.  G.  Morris  did  his  official 
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duty  as  such  county  treasurer  In  respect  to 
the  sum  of  one  thousand  eight  hundred  and 
forty  flre  and  ^Vioo  dollars  (¥1,845.26)  men- 
tioned In  the  third  finding  of  fact  herein,  the 
court  finds  as  a  fact  that  the  defendant  P. 
G.  Morris  paid  said  sum  of  one  thousand 
eight  hundred  and  forty-five  and  aa/ioft  dol- 
lars to  himself,  as  his  own  successor  In  of- 
fice, and  had  fbe  same  In  his  possession  as 
such  county  treasurer  of  Llnli  county,  Ore- 
gon, when  he  took  office  for  his  second  term 
as  snch  county  treasure.  (5)  At  the  close 
of  bis  second  term  of  o0ce  as  such  county 
treasurer  there'  was  In  the  possession  and 
custody  of  said  P.  O.  Morris  as  such  county 
treasurer  the  sum  of  twenty-three  thousand 
five  hundred  and  eighty-eight  and  i/ioo  dol- 
lars (^,588.01),  tiie  same  and  the  whole 
thereof  being  the  property  of  the  idaintlff,  and 
cooaiBdng  of  the  following  Items,  tIz.:  Money 
afterwards  paid  to  bis  snccessor  in  office, 
^,177.21;  money  not  othwwise  accounted 
for  In  first  term,  and  in  his  hands  at  the 
commencement  of  his  second  term,  $1,845^; 
money  not  otherwise  accounted  for  in  sec- 
ond term,  $1.5^.54,— amotmting,  as  aforesaid, 
to  123,588.01.  (6)  Prior  to  the  commence- 
ment of  this  action  the  defendant  P.  G.  Mor- 
tis paid  to  his  successor  in  office  of  the  mon- 
ey of  the  plalndfC  remaining  In  bis  posses- 
sion and  custody  at  the  close  of  bis  second 
term  of  office,  as  set  forth  in  the  fifth  finding 
of  facts  herein,  the  sum  of  twenty  thousand 
one  hundred  and  seTenty-seven  and  ^^/mo 
ioa&is  ((20,177.21),  and  no  other  or  greater 
sum.  (7)  Of  said  sum  of  twenty-three  thou- 
sand five  hundred  and  elghty-elgbt  and  ^/i«e 
dollars  ($23,588.01),  In  the  possession  and  cus- 
tody of  said  P.  G.  Morris  as  such  county 
treasurer  at  the  close  of  his  second  term  of 
office,  there  remains  not  accounted  for  by 
Bald  P.  O.  Morris,  or  any  of  the  defendants, 
a  balance  amounting  to  the  sum  of  three 
thousand  four  hundred  and  ten  and  "o/ioo 
dollars  ($3,410.80),  the  same  being  the  proper- 
ty of  the  i^lntlfr;  all  of  which  the  defend- 
ant P.  G.  Morris  converted  to  his  own  pri- 
vate  use  at  the  close  of  his  second  term  of 
office,  and  ever  since  then  has  failed,  neglect- 
ed, and  refused,  and  does  now  still  fail,  neg- 
lect, and  refuse,  to  pay  or  account  for  said 
ram  of  three  thousand  four  hundred  and  ten 
and  ^"/too  dollars  ($3,410.80),  or  any  pert 
thereof,  as  required  hy  law,  or  to  pay  the 
same;  or  any  part  thereof,  to  the  plaintiff  or 
to  his  successor  In  office."  Judgment  having 
been  rendered  upon  tbese  flndli^  the  de- 
fendants appeaL 

Hewitt  &  Sox,  tar  appellants.  J.  N.  Hart 
Dlst  Atty.,  H.  a  Watson,  and  Percy  R.  WU- 
Bi,  tat  respimdent 


Justice.  While  the  statute  permits  a  court, 
upon  a  proper  showing,  to  postpone  the  trial 
of  a  cause  on  account  of  the  absence  of  evi- 
dence (Hill's  Ann.  Laws  Or.  S  179),  the  rule 
is  well  settled  In  this  state  that  the  grant- 
ing or  refusal  of  a  motion  for  a  continuance 
Is  discretionary,  and  will  not  be  reviewed  on 
a];^>eal  unless  it  satisfactorily  appears  that 
there  has  been  an  erronepus  ex«x;Ise  of  Ju- 
dicial authority.  State  v.  O'Neil,  13  Or.  183, 
9  Pac.  281;  State  v.  Hawkins,  18  Or.  476, 
23  Pac.  475;  State  v.  Howe,  27  Or.  138,  44 
Pac.  672;  State  t.  Flester,  32  Or.  254,  50 
Pac.  561;  State  v.  Wong  Gee.  35  Or.  276, 
57  Pac.  814;  Lew  v.  Lucas,  37  Or.  208,  61 
Pac.  a44.  In  Mitchell  v.  CampbeU,  14  Or. 
454,  13  Pac.  100,  Mr.  Justice  Strahan,  in 
speaking  of  the  exercise  of  such  authority, 
and  the  supervision  thereof  by  an  appellate 
court,  says:  "In  ordinary  cases  the  court 
will  not  Interfere  with  the  discretion  of  the 
trial  court  in  matters  of  in-actice  before  It. 
The  law  has  wisely  vested  those  courts  with 
very  large  discretionary  [towers  in  such  mat- 
ters; but  It  Is  a  Judicial  discretion,  not  to  be 
capriciously  or  opivessively  exercised."  The 
judicial  discretion  that  is  not  subject  to  re- 
view on  appeal  is  such  an  exercise  of  au- 
thority in  the  mode  of  proceeding  for  the 
enforcement  of  rights  or  the  redress  of 
wrongs  as  is  reasouaUy  designed,  according 
to  fixed  legal  principles,  to  promote  substan- 
tial Justice.  Powell  v.  Kailroed  Ca.  14  Or. 
22,  12  Pac  83;  Thompson  t.  Conn^  81  Or. 
231,  48  Pac.  467,  65  Am.  St  Sep.  818;  Han- 
thom  T.  OUver,  32  Or.  57,  51  Pac  440,  67 
Am.  St  Bep.  518;  Navigation  Co.  v.  Endl- 
cott  34  Or.  578,  67  Pac.  61.  In  Hyde  v. 
State,  67  Am.  Dec.  630,  It  was  held  that  evi- 
dence produced  at  the  trial  will  be  considered 
In  reviewing  a  refusal  to  grant  a  continu- 
ance, the  court  saying:  "But  In  considering 
the  case  upon  appeal,  where  the  motion  for 
a  new  trial  brli^  befwe  us  a  statement  of 
the  evidence  upon  the  trial,  we  do  not  feel 
bound  to  shut  our  eyes  wholly  to  the  facts 
of  the  case  In  considering  whether  the  Judg- 
ment ought  to  be  rev«-Bed  for  the  refusal  of 
the  court  to  grant  a  c(mtlnuancc  If.  upon 
the  trial,  there  had  appeared  to  be  cause  to 
apprehend  that  a  continuance  was  improper- 
ly refused,  a  new  trial  must  have  been  grant- 
ed. But  if.  on  the  contrary,  it  very  satis- 
factorily ai^ears  tliat  tt>e  aiq;>lIcation  for  a 
continuance  could  not  have  been  well  found- 
ed in  fact  It  must  afford  an  additional  rea- 
son for  refusing  a  new  trial,  or  to  reverse 
the  Judgment  on  that  ground."  In  the  light 
of  this  rule  we  wiil  examine  the  findings  of 
fact  as  an  epitome  of  the  evidence,  to  deter- 
mine whether  any  error  was  committed  Id 
refusing  to  postpone  the  trial.  The  court 
found  that  Morris,  as  treasurer,  had  in  his 
possession  at  the  close  of  his  first  term,  in 
addition  to  the  money  belonging  to  Linn 
county,  then  on  deposit  in  the  banks,  the 
sum  of  $1,846.26,  and  that  In  the  absence  of 
any  evldwce  tending  to*  show  that  be  bad 


HOOBE,  J.  (after  stating  the  facts).  It  Is 
contended  by  defendants'  counsel  that  the 
cout  erred  In  overruling  their  motion  for  a 
continuance,  and  that  compelling  them  to  go 
to  trial  before  tiie  indictments  against  Mor- 
ris had  been  disposed  at  was  a  denial  of 
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converted  this  sum  to  his  own  uee  during 
his  first  term,  the  court,  by  Invoking  the  dis- 
putable presumption  that  official  duty  had 
been  regularly  performed  (Hill's  Ann.  Laws 
Or.  i  776.  snbd.  15),  deduced  the  fact  that 
Morris  paid  this  sum  over  to  himself  as  his 
Bucceesor  In  ofBce.  The  court  further  found 
that  he  failed  to  account  for  the  sum  of  $3,- 
410.80,  of  which  ¥1,S45.2Q  of  the  money  so 
received  during  his  first  term  formed  a  part 
The  bin  of  exceptions,  In  explaining  the 
method  of  reaching  this  conclusion.  Is  as  fol- 
lows: "The  plalntiir,  to  further  sustain  the 
issues  on  Its  part,  introduced  the  books  and 
accounts  kept  by  the  said  P.  G.  Morris  as 
such  treasurer  during  the  first  term  of  of- 
fice, showing  that  at  the  close  of  his  said  first 
term  the  said  Morris,  as  such  treasurer,  be- 
sides the  money  deposited  In  the  banks  and 
other  moneys,  all  being  the  property  of  the 
plaintifC,  had  In  bis  possession  and  custody 
as  such  treasurer  the  sum  of  fl,S45.26,  not 
otherwise  accounted  for,  the  same  being  the 
property  of  the  pialntifT.  There  was  no  oth- 
CT  evidence,  except  that  derived  from  said 
books,  as  above  stated,  showing  or  tending 
to,  show  that  the  said  sum  of  51,845.26  was 
or  was  not  turned  over  by  the  said  Morris 
to  himself  as  his  own  successor  at  the  be- 
ginning of  his  second  term  of  office  as  such 
treasurer  of  Linn  county,  Oregon."  If  Mor- 
ris' codefendants  had  been  sureties  on  his 
first  official  undertaking,  do  prejudice  could 
have  resulted  from  the  court's  refusal  to 
grant  a  continuance,  for,  having  covenanted 
to  answer  for  the  principal's  default,  the 
sureties  could  have  do  legal  cause  to  com- 
plain on  the  grouDd  that  their  obligation  was 
being  enforced.  Fllnn's  affidavit  shows  that, 
if  the  indictments  against  Morris  were  dis- 
posed of,  he  would  testify  that  the  apparent 
defalcation  occurred  during  his  first  term. 
The  transcript  discloses  that  the  defendants 
called  Morris  as  their  witness,  and  propound- 
ed to  him  a  questlbn  in  regard  to  this  mat- 
ter; but  he,  claiming  the  [urivllege  which  the 
law  guaranties  in  such  cases,  was  excused  by 
the  court  from  answering  the  interrogatory. 
It  will  thus  be  seen  that  a  possible  Injus- 
tice has  been  done  to  the  codefendants  here- 
in, whereby  they  are  adjudged  to  pay  a 
charge  of  $1,846.26  which  should  have  been 
imposed  upon  the  sureties  on  Morris*  first 
official  undertaking.  The  district  attorney 
had  charge  of  the  criminal  a4:tl(m  against 
Morris,  and  also  conducted  the  trial  of  this 
action.  He  may  have  thought  that  by  try- 
ing this  action  first  be  could  obtain  evidence 
with  which  he  might  secure  convictions  on 
the  indictments,  and  for  this  reason  adopted 
the  method  pursued;  but  by  doing  so  a  great 
Injustice  may  have  been  inflicted  upon  the 
codefendants.  In  State  v.  Harraa  (Wash.) 
60  Pac.  58.  It  was  held  that  when  a  person 
charged  with  the  commissloD  of  a  crime  ask- 
ed for  a  contlnuaiice  on  the  ground  that  the 
evidence  of  one  convicted  of  perjury  was 
Important  for  the  defense,  and  that  an  ap- 


peal was  pending  from  such  convktlon,  it 
was  error  to  deny  a  continuance  until  the 
appeal  was  determined.  Mr.  Clilef  Justice 
Gordon,  speaking  for  the  majority  of  the 
court,  in  deciding  the  case,  says:  "But  we 
cannot  overlook  the  fact  that  appellant  has 
been  deprived  of  the  benefit  of  the  testimony 
of  a  witness,  not  because  of  any  act  tor 
which  he  Is  responsible,  but  because  of  an 
Illegal  judgment  of  conviction  against  such 
witness.  Manifestly,  he  has  not  had  the  ben- 
efit of  those  rights  which  are  vouchsafed  to 
him  by  the  constitution,  among  which  is  the 
right  to  have  witnesses  examined  In  his  own 
behalf.  He  has  committed  no  act  by  which 
the  right  has  become  forfeited.  The  error 
In  the  Guse  Case  was  not  of  his  making, 
nor  is  it  for  this  court  to  say  that  the  testi- 
mony of  Guse  would  have  availed  the  de- 
fendant nothing.  If  he  should  testify  before 
the  jury  as  set  fort3i  in  the  affidavit  for  a 
continuance,  and  the  jury  should  believe  his 
testimony.  It  would  entitle  the  appellant  to 
acquittal;  and  the  question  of  the  credibility 
of  Guse  would  be  one  resting  solely  with  the 
jtu*y.  Here  Is  a  condition  never  contemplated 
by  the  legislature  when  It  specified  what 
should  constitute  a  sufficient  cause  for  con- 
tinuance. If  the  defendant  has  been  deirlved 
of  the  right  to  make  a  defense  through  no 
failure  or  neglect  of  his  own,  tt  would  be  a 
shame  and  a  reproach  to  the  law  to  hold  him 
accountable  for  the  law's  mistake.  The  case 
involves  something  more  than  a  mere  ques- 
tion of  the  exercise  of  discretion  by  the  trial 
judge  In  refusing  an  application  for  a  con- 
tinuance. It  involves  the  larger  question  of 
a  defendant's  right  to  have  witnesses  exam- 
ined in  his  behalf.  It  Involves  the  constitu- 
tional right  of  fair  trial.  Better— far  better 
—that  the  coiu-se  of  justice  be  slow,  than  that 
In  making  haste  we  should  break  down  those 
safeguards  which  experience  has  shown  to  be 
necessary  for  the  welfare  and  protection  of 
the  rights  of  the  citizen.  The  argument  of 
the  prosecution  does  not  meet  the  question. 
It  Is  not  enough  that  the  record  should  sat- 
isfy us  of  the  actual  guilt  of  the  prisoner. 
The  duty  is  upon  the  state  to  demonstrate 
his  guilt  by  legal  evideuce,  upon  a  fair  trial, 
where  no  constitutional  or  legal  right  Is  de^ 
nied  him."  Fllnn's  affidavit  shows  that  Mor- 
ris was  the  only  i)erson  by  whom  the  de- 
fendants could  expect  to  prove  that  the  en- 
tire defalcation  did  not  occur  during  his  last 
term  of  office.  Fear  of  conviction  under  the 
indictments  evidently  restrained  him  from 
testifying  in  relation  to  this  Important  mat- 
ter, and,  as  the  district  attorney  had  change 
of  the  criminal  actions,  and  was  apparmtly 
holding  the  Indictments  In  abeyance  until  this 
action  was  tried,  we  think  the  court  exercised 
Its  authority  erroneously  in  not  postpraing 
the  trial  herein  until  the  Indictments  were 
disposed  of. 

It  follows  from  this  conclusion  that  the 
judgment  Is  reTersed,  and  a  new  trial  o^ 
dered. 
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SCHLOSSER  T.  BEIBMER. 
^Iff«ne  Court  of  Oregon.   Jai£,  20.  1902.) 

JVDGHBNTS— ATTACHHBNT— WRIT-nBTtTRN 
-COIXATBRAIi  ATTACK. 

1.  Where,  in  proceedings  in  which  land  was 
attached,  tbe  question  was  presented  to  the 
court  thait  the  returns  of  the  oflScers  of  the 
writs  of  Bttachmeut  were  insuflflcient,  the  de- 
termination could  not  be  queetioned  collateral- 
ly in  ail  action  between  the  attachment  debtor 
and  a  pordiaser  under  an  execution  issued  on 
a  judgmeut  secured  in  the  attachment  proceed- 
ings. 

2.  Under  Hill's  Ann.  Laws,  |  151,  a  lien  oC 
attachment  depends  on  the  date  of  tb^  filing  of 
the  certificate,  and  a  clerical  mistake  of  tbe 
clerk,  in  recording  it.  in  BahstitntinK  the  name 
of  one  (^unty  for  another  in  the  title  of  die 
cause,  will  not  defeat  the  lien. 

AvpaH  from  circuit  court;  Uiim  comity;  B. 
P.  Boise,  Judge. 

Aetloa  by  Peter  Scblosser  against  Emily 
Betmer.  From  a  Judgmait  for  plaintiff,  de- 
faidant  appeals.  Affirmed. 

H.  C.  Watson,  for  appellant  Percy  B. 
Kelly  and  H.  H.  Hevrltt,  for  respondent 

BBAN,  C.  J.  This  Is  a  suit  to  determine 
an  adrerse  claim  to  real  estate.  The  land  In 
controvergy  consists  of  two  separate  tracts, 
one  described  as  the  "oortheast  quarter  of 
section  34,"  and  the  other  us  tbe  "east  half 
of  the  northwest  quarter,  and  the  east  half 
of  the  southwest  quarter,  of  section  35,  town- 
ahlp  1  south,  range  4  east  of  the  Wlllainette 
meridian."  Tbe  Santlam  river  runs  through 
both  tracts,  leaving  15  acres  of  the  first  and 
30  of  the  second  in  Marion  county.  Both  par- 
ties deralgn  title  through  T.  H.  De  Oew,— 
the  plaintiff  by  a  sheriff's  deed,  executed  In 
pursuance  of  a  sale  made  under  an  execution 
issued  on  a  judgment  recovered  by  him 
against  De  Cew  In  the  circuit  court  for  Linn 
connty,  on  July  24,  1897;  and  the  defendant 
by  a  deed  direct  from  De  Cew,  dated  in  May 
of  the  same  year,  but  after  the  property  h^ 
been  attached  In  the  action  mentioned.  The 
only  question  on  this  appeal  Is  the  validity 
of  the  judgment  throngb  which  tbe  plaintiff 
deralgns  his  title. 

De  Oew  was  a  nonresident,  and  service  of 
summons  was  had  on  him  by  publication.  At . 
tbe  time  the  action  was  begun,  writs  of  at- 
tachment were  issued  to  the  sheriffs  of  Linn 
and  Marion  counties  for  service.  On  April 
12th  the  sheriff  of  Linn  county  returned  the 
writ  Issued  to  bim,  with  bis  certificate  annex- 
ed that  by  virttie  thereof  *'I  did,  on  the  12th 
day  of  April,  A.  D.  18&7,  at  the  Instance  of 
the  above-named  plaintiff,  attach  the  follow- 
ing described  real  property  of  the  wlthln- 
named  defendant,  T,  H.  De  Cew,  to  wit  [de- 
"crlbing  all  ot  the  N.  B.  %  of  section  34,  In 
Linn  county];  also  all  that  part  of  tbe  east 
%  of  the  N.  W.  and  the  east  %  of  the 
8.  W.  of  Sec.  85,  In  Tp.  9  S.,  R.  4  E. 
of  tte  W.  M..  Oregon,  which  lies  south  of 
the  North  iTork  of  the  Santlam  river,  in 
Linn  countyr  Oreguit— by  posting  in  a  con- 


T.  BEEME&  29Q 

spicuons  place  upon  said  premises  a  full,  true, 
and  correct  copy  of  the  original  writ  of  at- 
tachment Issued  In  tbe  above:entitled  cause, 
and  certified  to  by  me  as  such  sheriff;  there 
being  no  occupant  living  upon  the  above-de- 
scribed land."  On  the  15th  of  the  same 
month  a  certificate  of  such  attachment  was 
filed  by  him  In  the  office  of  the  county  clerk 
of  Linn  county,  and  by  such  clerk  properly 
recorded.  On  April  12th  the  writ  of  attach- 
ment Issued  to  the  sheriff  of  Marlon  county 
was  also  returned,  with  the  certificate  of  the 
officer  annexed  that  by  virtue  thereof  "I  did, 
on  the  12th  day  of  April,  1897,  at  the  hour  of 
11.30  o'clock  a.  m.  of  said  day,  attach  the  fol- 
lowing described  property  as  the  property  of 
the  above-named  defendant  found  in  my 
county,  to  wit,  all  that  part  of  sections  34  and 
35,  township  9  south,  range  4  east,  Willa- 
mette meridian,  lying  north  of  the  Santlam 
river.  In  Marlon  county,  state  of  Oregon,  by 
posting  a  true  copy  thereof,  prepared  and 
certified  to  by  me  as  sheriff.  In  a  conspicu- 
ous place  thereon;  there  being  no  one  In  pos- 
session of  said  real  property  or  residing  there- 
on." On  tbe  14th  a  certificate  of  such  at- 
tachment was  filed  with  the  connty  clerk  of 
Marlon  county,  but  by  mistake  in  recording 
It  the  clerk  substituted  the  word  "Marlon" 
for  "Linn"  in  tbe  title  of  the  cause.  There- 
after service  of  summons,  was  had  upon  the 
defendant  In  the  action  by  publication,  and  in 
June  he  appeared  specially  by  his  counsel, 
and  moved  to  dissolve  and  vacate  the  attach- 
ments on  tbe  ground  that  the  property  sought 
to  be  attached  consisted  of  several  distinct 
tracts,  and  the  returns  of  tbe  officers  failed 
to  show  that  a  copy  of  the  writs  of  attach- 
htent  had  been  left  In  a  conspicuous  place  on 
each  of  the  tracts,  and  because  the  returns 
were  insufficient  in  other  particulars  pointed 
out.  Tbe  motion  was  overruled,  and  a  judg- 
ment entered  by  default  against  the  defend- 
ant In  which  It  is  recited  that  "on  April  12, 
1897,  the  hereinafter  described  real  property 
[being  the  property  In  controversy  in  this 
suit]  of  the  defendant  was  duly  and  regular- 
ly attached  by  virtue  of  writs  of  attachment 
duly  Issued  out  of  this  court  in  this  action." 
The  contention  of  the  defendant  in  tbe  pres- 
ent suit  Is  that  the  judgment  referred  to 
against  De  Cew  and  In  favor  of  the  plaintiff 
Is  void,  because  property  of  the  defendant 
was  legally  attached  before  the  order  for 
publication  of  the  summons  was  made,  and 
this  contf#tlon  Is  based  on  the  theory  that 
the  returns  of  the  officers  do  not  show  af- 
firmatively that  a  copy  of  the  writ  was  left 
or  posted  In  a  conspicuous  place  on  each 
separate  tract  of  land  attempted  to  be  seized. 
This  question  was  presented  to  and  passed 
upon  by  the  court  rendering  the  judgment 
and  its  conclusion  cannot  be  questioned  col- 
laterally. The  returns  may  be,  and  perhaps 
are,  indefinite  and  incomplete;  but  they  do 
not  show  that  the  property  was  not  attached. 
Their  sufficiency  was  adjudicated  by  the 
court  rendering  the  judgment,  and,  as  we  un- 
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tferatand  the  law,  **tlie  Jodp'-^ent  of  a  superi- 
or court  against  a  nonresident  cannot  be  at- 
tacked collaterallj  tor  any  defect  in  tb«  at- 
tachment proceedings,  where  such  proceed- 
ings are  not  made,  by  statute,  Jortsdlctlonal, 
nnleu  the  record  affirmatively  shows  a  want 
of  Jurisdiction."  Bask  t.  Rlcbardson.  94  Or. 
B18,  527.  64  Pac.  809,  362,  TO  Am.  St  Bep. 
6C4.  The  doctrine  to  be  applied  to  Judgments 
like  the  one  InvolTed  here  was  considered  at 
length  and  with  care  In  the  case  quoted  from, 
and  the  principles  there  annomiced  are  con- 
clusive here.  Under  the  statute  tbe  lien  of 
an  attachment  depends  npon  the  date  of  the 
filing  of  the  cortlflcate  (Hill's  Ann.  Laws  Or. 
I  161;  Dickson  t.  Back,  82  Or.  217,  51  Pac 
727),  and  a  mere  clerical  error  by  the  clerk 
In  copying  It  Into  the  record  will  not  defeat 
the  Hen. 

Ths  decree  will  therefore  be  affirmed. 


<40  Or.  ITS) 

ADAMSON  T.  UARINBB  «t  at 
(Supreme  Court  of  Oregon.   Jan.  20,  1002.) 

OARNISHHENT— OARKIBHSa  A8  PARTY  IN  AO> 
TION'— ADMISSION  OF  INOmBTBONBSB. 
Where  a  garnishee  adsalts  <he  Indebted- 
nesi,  UiU's  Aan.  Lawt,  |  2»4.  provide!  the  pro- 
cedure where  a  judgmeut  is  rendered  in  the 
prindpal  action,  but  when  he  does  not  admit 
•ndtt  an  Indebtedness  tbe  only  remedy  agaiast 
him  is  that  provided  by  sections  163  and  UA; 
and  in  no  event  is  be  a  party  to  tbe  original  ac- 
tion. In  the  sense  that  a  Judgmeut  can  be  ren- 
dered against  him  tberrin. 

On  petition  for  rehearing.  Denied. 
For  former  oplnioiit  see  60  Paa  SlOi 

BBAN,  0.  J.  Oar  attention  has  been  at> 
tracted  to  the  headnote  In  Barr  t.  Warner; 
88  Or.  109,  62  Pac.  899,  tn  which  It  Is  said, 
"Tbe  effect  of  a  certlQcate  of  Indebtedness 
by  a  garnishee  Is  to  make  snch  garnishee  a 
party  to  the  action,  and  to  authorize  a  Judg- 
ment against  bim  for  the  debt  or  propeiiy  ot 
tbe  debtor  that  he  may  have  In  his  pos- 
session." This  ststement  by  the  reporter  of 
the  doctrine  of  the  opinion  Is  not  entirely  ac- 
curate. As  preliminary  to  tbe  question  hi 
tbe  case,  Mr.  Justice  Moore  discusses  tbe  ef- 
fect of  a  certificate  of  a  garnishee  admitting 
an  Indebtedness  to  tbe  execution  debtor,  and 
says  that  under  onr  statute  It  "Is  equivalent 
to  making  a  garnishee  a  ^wrty  to  any  Judg- 
ment that  may  be  or  has  been  given  therein.** 
But  this  Is  only  to  the  extent  that  an  exe- 
cution issued  thereon  may  be  leviA  npon  the 
property  of  the  garnishee  If  he  refuses  to  pay 
tbe  debt  to  tbe  officer  on  demand.  It  Is  evi- 
dent from  the  opinion  that  It  was  considered 
that  such  a  result  flows  from  the  statute  and 
tbe  admission  of  tbe  garnishee,  and  not  from 
any  Judgment  that  might  be  rendered  against 
him  In  the  action.  When  a  gamlsbee  ad- 
mits in  bis  certificate  that  be  la  in  possession 
ot  property  belonging  to  tbe  defoidant  in  the 
writ,  or  is  Indebted  to  him,  the  statute  pro- 
vides tbe  procedmw  In  case  a  Judgment  Is 
rendered  In  the  principal  action.  Bill's  Ann. 


Laws  Or.  |  284.  But  when  he  does  not  make 
such  an  admission,  tbe  only  remedy  against 
him  Is  that  provided  In  sections  163  and  16i. 
lu  no  event  Is  be  a  party  to  the  original  ac- 
tion. In  the  sense  that  a  Judgment  can  be 
rendered  against  btm  therein. 

Tbe  other  points  suggested  tn  the  petition 
were  not  overlooked  by  the  court,  and  we  do 
not  deem  It  necessary  to  notice  them  fup> 
ther.  Tbe  peUtitm  for  rehearins  Is  therefore 
denied. 


(«  Or.  m) 

WAGNER  T.  GITZ  OF  PORTLAND.* 
(Snprone  Owrk  vt  Oregon.   Jan.  20,  1902.) 

HUNICIPAL  CORPORATIONS— BOARD  OF  FIRS 
COMUISSIOMERS— AGENT  OF  HUNICIPAUTY— 
LIABILITT  OF  CITT— TAKINQ  DOWN  ELBO* 
TRIO  WIRES— INJURY  TO  SHPLOT^FBLLOW 
SERVANT  —  RULES  AND  RBQULATIONS  —  AS- 
SUMPTION or  BISK— KNOWLBDQB  OF  BLIO> 
TRICITY. 

1.  The  board  of  fire  oommisslonfln  spfMrintai 
under  a  dty  charter  authorising  th«  majw  to 
appoint  a  board  of  fire  coomiissloners,  which 
l>oard  Rball  have  exclusive  power  and  antho^ 
Ity  to  organize  and  control  the  fire  dqiutmest, 
is  not  an  independent  body,  but  its  acts  are 
those  of  the  dty,  for  which  It  U  Uabla 

2.  A  city  engaged  In  tbe  legal'  dn^  of  repafr- 
ing  its  fire  alarm  system  through  private  and 
CO  rewrite  agencies  is  acting  in  iu  corporate  ca- 
pacitT  in  the  performance  of  ministerial  acts, 
and  u  liable  Cor  injuries  received  a  work- 
man tbu^in. 

8.HIU*s  Ann.  Laws.  I  800,  providing  that 
an  action  may  be  maintained  against  any  in- 
corporated town  for  an  Injury  to  plaintifl!  from 
some  act  of  omission  of  snch  pul)Uc  corpora- 
tiou,  aotborisee  an  action  against  a  city  only 
when  It  is  UaUo  in  Its  corporate  capa^ty.  and 
not  when  performing  a  public  duty. 

4.  Workm^i  Jointly  engaged  with  pUiaUff  In 
removing  an  riectric  wire,  who  were  not  nnder 
any  special  directions,  but  were  using  tb^ 
Judgment  as  to  the  mauner  of  the  work,  are 
fellow  snrants  with  plaintiff;  and  a  recoveiy 
cannot  be  bad  from  the  dty,  wtiich  was  per- 
forming tbe  work,  (or  Injuriee  received,  un- 
less the  dty  was  derelict  in  its  duty,  in  not 
taking  proper  precautionary  measures  for  the 
safety  of  emplores.  wherrtiy  the  Injury  ensued, 
without  the  conCinrrenoa  ti  plaintiff's  acts,  os 
those  of  fellow  servants. 

5.  In  an  action  against  a  dty  by  a  workman 
Injured  while  taking  down  a  fire  alarm  wire, 
the  question  whether  defendant  was  negUgtnit 
in  omitting  to  adopt  suitable  roles  is  for  the 
couit,  in  the  absence  of  any  evidence  showing 
tbe  necessity  and  practlcahtllty  of  such  rules. 

6.  Questions  asked  a  witness  who  was  not 
shown  to  be  an  expert  as  to  tbe  necessity  of 
rules  for  taldng  down  electric  wlree.  and  qne^ 
tions  regarding  the  adoption  of  rules  by  other 
companies  doing  that  class  of  work,  but  which 
were  not  confined  to  the  spedflc  rules  which 
plaintiff  insisted  ahoold  hsve  been  adopted, 
which  quections  were  objected  to  by  defend- 
ant, did  not  constitute  such  an  effort  to  show 
the  necessity  of  such  mlee  as  to  preclude  d^ 
fendant  from  Insisting  on  a  lack  of  eTldanos 
In  this  particular. 

7.  When  four  or  five  fdlow  serrants  were 
taking  down  electric  wires,  and  were  not  acting 
under  any  regulations,  the  cutting  of  a  wire 
at  tbe  proper  place  for  the  convenience  of 
work,  and  to  insure  safety  to  tbe  employes.  Is 
a  detail  of  the  work,  which  was  for  the  Jodg* 
ment  and  control  of  the  workmen  tbemselvea, 
and  not  for  tbe  master  to  regulate  by  th*  adop- 
tion of  rules  for  their  guidance. 

8.  A  workman  who  has  worked  for  two 
months  and  a  half  In  taking  dowa  atoetris 
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wires  withont  nslng  rubber  gloves,  or  boards  to 
stand  on.  knowing  tbe  hazards  attending  the 
work,  wUl  be  deemed  to  have  assumed  the  risk 
of  performing  this  work  without  such  appli- 
aoces. 

9.  A  man  of  mature  rears,  not  laboring  un- 
der any  mental  disability,  engaged  in  taking 
down  fire  alarm  wires,  who  bad  been  warned 
by  a  fellow  serrant  of  the  danger  of  being 
billed  while  working  In  proximity  to  an  elec- 
tric company's  wires,  and  who  had  heard  two 
fellow  servants  say  tbey  had  received  shocka, 
and  had  witnessed  the  efFect  of  electricity  on  a 
horse,  will  not  be  deemed  ignorant  of  the  dan- 
ger  of  electridty,  and  of  the  hasards  of  the 
empU^ment. 

Appeal  from  clrcolt  conr^  Multnomah 
coanty;  Alfred  F.  Bean,  Jr..  Judge. 

Action  hj  Henry  M.  Wagner  against  the 
dty  of  Portland.  From  a  Judgment  in  favor 
of  the  plalntUC.  the  defendant  ai^eals.  Be- 
Tersed. 

A  board  consisting  of  three  commiBSlODers 
appointed  by  the  mayor  Is  given  by  the  char- 
ter of  the  city  of  Portland  full,  complete,  and 
exclosive  power  and  autborlty  on  behalf  of 
the  city  to  perform  all  executive  functions 
thereof  in  the  organization,  management,  and 
control  of  its  fire  department,  and  all  powers 
and  doties  incident  thereto.  Sess.  Laws 
1898,  p.  132,  S  87.  In  pursuance  of  this  au- 
thority, such  board  bad  under  its  control  and 
management  a  system  of  fire  alarm  wires; 
being  the  property  of  the  city,  and  used  for 
communicating  alarms  of  fire  occurring 
therein.  R.  6.  Paddock,  who  was  the  city 
electrician,  and  superintendent  of  the  sys- 
tem, deriving  his  authority  from  the  board, 
employed  the  plaintiff  as  gronndman.  While 
engaged  In  that  capacity,  keeping  the  sys- 
tem In  repair,  he  was  Injured  by  receiving 
a  shock  from  an  electrical  current,  for  which 
Injury  he  brings  this  action  for  damages,  al- 
leging that  it  was  caused  by  the  negligence 
of  tbe  municipality;  and,  having  obtained  a 
Judgment  In  the  trial  court,  the  defendant  ap- 
peals. 

J.  M.  Long,  for  aj^llanL  Thos.  O'Day, 
for  respratdent 

WOLVKRTON,  J.  (after  stating  the  facts). 
By  defendant's  separate  defuse,  which  was 
■trlclsen  out  on  motion,  two  questions  are 
presented,  which  He  at  the  threshold  of  the 
controversy.  It  is  maintained  with  much 
emphasis  (1)  that  the  board  of  fire  commlEh 
sioners  is  an  Independent  body,  so  constl- 
toted  by  the  charter,  with  full  and  exclusive 
power  and  control  over  the  fire  department, 
and  the  city  Is  In  no  sense  responsible  for  its 
acts;  and  <2)  that  the  board,  In  prosecuting 
such  improvemeat,  acted  In  a  political  and 
governmental,  rather  than  in  a  private  or 
corporate,  capacity,  and  therefore  it  cannot  be 
held  amenable  for  the  negligence  of  Its  offi- 
cers and  agents.  The  two  posittons  are  not 
altogether  consistent,  as  the  latter  seems  to 
assume  that  the  fire  department  Is  not  an  in- 
dependent body,  such  as  to  shift  liability 
from  tbe  dty.  But  tbe  purpose  Is  manifest 


to  save  both  questions,  and.  If  the  former  Is 
decided  adversely  to  the  contention,  then  the 
latter  becomes  a  live  issue.  We  think  that 
the  charter  settles  tbe  fMmer.  It  vests  In 
the  board  tbe  executive  fonctions  of  the  dty 
pertalntaig  to  the  organization,  management, 
and  control  of  the  fire  department,  and  all 
powers  and  duties  Incident  thereto.  As  to 
this  particular  department,  therefore,  the 
board  stands  in  the  place  and  stead  of  the 
common  council,  exercising  the  anthorlty  of 
that  body;  and  Its  acts  become  u  much  'the 
acta  of  the  city  as  If  the  ccmimon  council  had 
performed  tbem,  had  not  tbe  authority  In 
the  premises  been  transferred  to  the  board. 

As  to  the  latter  question,  It  Is  one  of  more 
difflcnity,— not  so  much  In  the  finding  oif 
general  rules  governing  the  liability  of  mu- 
nicipal corporations  tor  torts  committed 
through  their  officers  and  agents,  but  in  de- 
termining where  the  case  falls,  and  by  what 
rules  it  is  governed.  Municipal  corporations 
exist  in  a  dual  capacity,  and  their  functions 
are  twofold.  In  one,  they  exercise  the  right 
springing  from  sovereignty,  and  while  In  tiie 
performance  of  the  duties  pertaining  there- 
to their  acts  are  political  and  governmental. 
Their  officers  and  agents,  though  elected  or 
appointed  and  paid  by  them,  are  nevtxOie- 
less  public  functionaries,  performing  a  pab- 
lic  service,  in  which  the  corporations,  as 
such,  have  no  particular  Interest,  and  from 
which  they  derive  no  special  braeflt  or  ad- 
vantage In  their  private  or  corporate  ca- 
pacity. Such  officials  are  not,  strictly  speak- 
ing, tbe  servants  and  agents  of  the  munld- 
palttles  through  which  tbey  derive  their  an- 
tbority.  but  are  officers,  agents,  and  serv- 
ants of  tbe  state  (that  is,  the  political  divi- 
sions there*A  or  the  public  at  large),  and  f<Mr 
their  acts  of  omission  and  commission  tiie 
munidpalltles  themselves  are  not  liable.  In 
the  other,  they  exercise  a  private,  proprie- 
tary, or  corporate  right,  arising  from  their 
exlst^ce  as  legal  persons;  and  where  the 
duty  is  one  that  rests  upon  the  municipalities 
in  respect  of  their  special  or  local  Interests, 
and  not  as  public  agencies^  and  Is  absolute 
and  perfect,  not  discretionary  or  Judicial  In 
its  nature,  their  officers  and  agents  In  tbe 
performance  of  tbe  function  or  duty  act  In 
behalf  of,  or  as  the  alter  ego  of,  the  municl- 
palltiee  in  their  corporate  capacity,  and  not 
for  the  state  or  public  at  large,  and  for  their 
acts  the  munlctpalitles  are  held  to  accounta- 
billty.  This  has  become  the  settled  doctrine 
In  the  Jurispmdence  of  this  country,  about 
which  there  Is  no  dissent  Gaspary  v.  City 
of  Portland.  19  Or.  496,  24  Pac.  1036.  20  Am. 
St.  Rep.  842;  Esberg  Cigar  Oo.  v.  City  of 
PorUand,  34  Or.  2S2.  55  Pac.  991.  48  L.  B.  A. 
435,  7S  Am.  St.  Rep.  651.  and  cases  there 
cited:  1  Jag.  Torts,  173.  179;  Mechem,  Pub. 
Off.  fif  850,  853;  2  Dili.  Mun.  Corp.  (3d  Ed.)  f 
960.  Touchli^  the  liability  of  monlclpalitlea 
In  tbelr  <^n>orate  capacity,  the  rule  is  suc- 
clnctiy  stated  in  Wright  v.  City  Council  of 
Augusta.  78  Ga.  211.  6  Am.  St  Rep.  2S6.  as 
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follows:  "Whenever  the  negligence  or  non- 
feasance of  the  ordinary  agents  anfl  serv- 
ants of  the  corporation,  as  distinguished 
from  that  of  its  officers,  causes  the  Injury,  or 
when  the  loss  results  from  acts  merely  min- 
isterial, as  distinguished  from  such  as  are 
legislative  and  governmental  in  character,  ex- 
ercised for  the  sole  and  Immediate  benefit  of 
the  public,  or  where  the  corporation  Is  exer- 
cising, as  a  corporation.  Its  private  franchise, 
pow-ers,  and  privileges,  which  belong  to  It  for 
Its  immediate  corporate  benefit,  or  is  dealing 
with  property  held  by  It  for  its  corporate  ad- 
vantage, gain,  or  emolument,  though  Inur- 
ing ultimately  to  the  benefit  of  the  general 
public,  then,  and  only  then.  It  becomes  lia- 
ble for  the  neglig^t  exercise  of  such  pow- 
ers, precisely  as  are  Individuals."  nDde- 
nlably,  munlclpalltieet  when  acting  through 
their  fire  departments  in  the  preservation  of 
property  from  the  devastation  of  fire,  are  In 
the  exercise  of  a  purely  governmental  func- 
tion, and  their  officers  and  agents  represent 
the  public,  as  an  arm  of  the  state,  for  whose 
acts  the  corporations  are  not  liable.  It  was 
60  held  in  Haltord  v.  City  of  New  Bedford, 
16  Gray,  297,  where  certain  of  the  firemen 
negligently  ran  a  hose  carriage  against  the 
plaintiff  and  injured  him.  So,  In  Fisher  v. 
City  of  Boston,  14H  Mass.  87,  6  Am.  Rep.  196, 
where  the  hose  provided  by  the  city,  and  In 
use  through  the  fire  department,  burst,  caus- 
ing the  Injury  complained  of.  In  this  case 
Mr.  Justice  Gray,  now  of  the  supreme  court 
of  the  United  States,  says:  "But  the  extin- 
guishment of  fires  Is  not  for  the  Immediate 
advantage  of  the  town  in  Its  corporate  ca- 
pacity: nor  is  any  part  of  the  expense  there- 
of authorized  to  be  assesBed  upon  owners  of 
buildings,  or  any  other  special  ^ss  of  per- 
sons whose  property  Is  peculiarly  benefited 
or  protected  thereby.  In  the  absence  of  ex- 
press statute,  therefore,  municipal  corpora- 
tions are  no  more  liable  to  actions  for  In- 
juries occasioned  by  reason  of  negllgentre  in 
using  or  keeping  in  repair  the  fire  engines 
owned  by  them,  than  in  the  case  of  a  town 
house  or  a  public  way.  •  •  •  It  makes  no 
din^erence  whether  the  legislature  itself  pre- 
scribes the  duties  of  the  officers  charged 
with  the  repair  and  management  of  fire  en- 
gines, or  delegates  to  the  city  or  town  the 
definition  of  those  duties  by  ordinance  or  by- 
law. However  appointed  or  elected,  such 
persons  are  public  officers,  who  perform  du- 
ties Imposed  by  law  for  the  benefit  of  all  the 
citizens,  the  performance  of  which  the  city 
or  town  has  no  control  over,  and  derives  no 
benefit  from,  in  its  corporate  capacity.  The 
acts  of  such  public  officers  are  their  own  of- 
ficial acts,  and  not  the  acts  of  the  municipal 
corporation -or  its  agents."  And  In  Mendel 
V.  City  of  Wheeling,  28  W.  Va.  233,  57  Am. 
R^.  665,  where  the  city  authorities  allowed 
pipes  laid  to  plaintlfTs  premises  for  conduct- 
ing water  thereto,  to  be  used  for  fire  and  oth- 
er purposes,  to  fill  up  so  as  not  to  be  serv- 
iceable la  the  extinguishment  of  a  fire,  to 


his  damage,  the  same  doctrine  was  npheld. 
So,  also,  in  Welsh  v.  Village  of  Rutland,  56 
Vt.  228,  48  Am.  Rep.  762,  where  the  engineer 
of  the  fire  department,  under  the  direction  of 
the  Tillage  trustees,  In  thawing  out  a  hy- 
drant connected  with  an  aqueduct  flooded 
the  street  with  water,  which  becoming  froz- 
en, the  plaintiff  was  Injured  by  falling  there- 
on. And  in  Wilcox  v.  City  of  Chicago,  107 
lU.  334,  47  Am.  Rep.  434,  where  the  plaintiff 
sustained  injury  by  the  collision  of  a  hook 
and  ladder  wagon  with  his  carriage;  also  in 
Edgerly  v.  Concord,  02  N.  H.  8,  13  Am.  St. 
Rep.  533,  where  the  Injury  occurred  through 
fright  of  the  plaintiff's  horse,  caused  by  a 
stream  of  water  thrown  from  a  hydrant  by 
the  officers  of  the  fire  department,  at  the  re- 
quest of  the  mayor  of  the  city,  for  the  pur- 
pose of  testing  the  capacity  of  the  hydrant; 
and,  again.  In  Kles  v.  City  of  Erie,  135  Pa. 
144,  19  Ati.  &42,  20  Am.  St  Rep.  867,  where 
the  door  of  an  engine  house  was  so  negli- 
gently operated  that,  when  being  opened  up- 
on the  sidewalk,  it  struck  a  i>ede8trian  and 
Injured  him.  Many  other  cases  might  be 
cited,  but  these  are  sufficient  to  Illustrate  the 
doctrine.  The  nonliability  of  the  municipal- 
ity is  based  upon  the  Idea  that  It  Is  acting  In 
a  public  or  governmental  capacity,  as  an 
arm  of  the  state,  and  hence  the  doctrine  of 
respondeat  superior  Is  without  application. 
But  the  case  at  bar  is  distinguishable  from 
any  of  these  cases,  or  any  that  we  have  been 
able  to  find  applying  the  doctrine  referred 
to  therein.  Here  the  city  was  acting  in  the 
discharge  of  a  legal  duty  to  repair  the  fire 
alarm  system,  and  the  case  Is  one  of  com- 
mon employment  for  the  performance  of  a 
special  service  for  and  In  behalf  of  the  city. 
The  duty  was  being  performed  through  the 
instrumentality  of  private  or  corporate  agen- 
cies, and  not  through  the  fire  department  or 
its  officers,  or  through  officers  of  the  city 
whose  duty  It  was  to  perform  such  work; 
and  It  might  be  added  that  the  work  of  re- 
pairing was  an  act  ministerial  In  Its  nature. 
In  a  similar  case  (Mulcaims  v.  City  of  Janes- 
vllle  [Wis.]  29  N.  W.  565),  where  the  city 
was  engaged  In  the  construction  of  a  cistern 
for  the  use  of  the  fire  department  and  an 
employ^  was  injured  through  the  negllsence 
of  other  employes.  It  was  held  that  the  city 
was  liable,  under  the  doctrine  of  respondeat 
superior;  so,  in  McCaughey  t.  Tripp,  12  R. 
I.  440,  where  an  employ^  was  Injured  while 
the  city  of  Providence  was  engaged  In  the 
construction  of  a  city  hall.  See,  also.  Dona- 
hoe  V.  City  of  Kansas  City,  136  Mo.  657,  38 
S.  W.  571;  City  of  Toledo  v.  Cone,  41  Ohio 
St.  149.  Prom  these  latter  authorities  we 
are  impelled  to  the  conclusion  that  corporate 
liability  exists  in  the  ease  at  bar,  and  that 
the  further  and  separate  defense  of  nonlia- 
bility was  therefore  properly  stricken  ont 
Plaintiff's  counsel  contend  that  the  statute 
settled  the  question  at  the  very  outset  But 
It  only  gives  the  action  against  the  munici- 
pality when  It  Is  liable  in  its  corporate  ca- 
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pacity,  as  distinguished  from  Its  political  or 
goverDinental  capacity,  as  an  arm  of  the 
state  Id  the  exercise  of  sovereignty.  HIU's 
Ann.  Iaws,  SI  349,  350.  So  the  qnestlon,  re- 
curs, In  -what  capacity  was  the  city  acting 
when  the  Injury  was  sustained? 

At  the  close  of  the  testimony  the  defend- 
ant moved  for  a  nonsuit,  but  without  sue-; 
cess,  and  error  is  predicated  upon  the  ac- 
tion of  the  court  in  that  regard.  This  neces- 
sitates a  consideration  of  the  testimony  ad- 
duced, with  a  view  to  ascertaining  wheth- 
er the  plaintiff  proved  a  cause  sufflcient  to 
be  submitted  to  the  Jury.  The  basis  of  the 
action  is  the  negligence  of  the  city,  Its  offi- 
cers and  agents,  contributing  as  a  proximate 
cause  to  the  Injury  sustained  by  the  plain- 
tiff; and  unless  acts  are  shown  from  which 
negligence  may  be  reasonably  inferred  In 
some  particular,  and  attributable  to  the  city 
In  Its  corporate  capacity,  the  case  Is  not  such 
a  one  as  should  be  submitted  for  the  Jury's 
consideration.  The  Portland  General  Elec- 
tric Light  Company  was  operating  a  system 
of  electric  light  wires,  extending  north  and 
south  on  the  east  side  of  Sixth  street  where 
it  IntCTsects  Yamhill,  among  which  are  what 
are  known  as  "primary  wires,"  carrying  from 
X,000  to  1,200  volts  of  electricity;  one  of  Its 
poles  standing  Immediately  within  the  cmb- 
Ing  at  the  southeast  comer  of  Sixth  and 
Yamhill  streets,  and  another  south  of  that, 
about  two-thirds  of  the  distance  across  the 
block,  near  Mr.  Corbett's  barn.  The  Oregon 
Telephone  Company  had  a  system  of  wires 
on  the  west  side  of  Sixth  street,  one  of  the 
poles  standing  a  little  south  of  the  south- 
west comer  of  Sixth  and  Yamhill;  and  the 
Columbia  Telephone  Company  bad  a  system 
extending  east  and  west  on  the  south  side 
of  Yamhill  street.  The  city  had  its  fire  alarm 
wires  attached  to  the  Columbia  Telephone 
Company's  poles,  extending  west  on  Yamhill 
street  to  Sixth,  at  which  point  and  from 
there  south  It  was  attached  to  the  electric 
company's  poles.  Immediately  prior  to  the 
time  of  the  accident  the  superintendent  di- 
rected that  the  city's  wires  should  be  chan- 
ged In  some  particulars  so  as  to  avoid  con- 
tact with  some  shade  trees;  and  In  obedience 
thereto  a  new  wire  had  been  attached  along 
Yamhill,  extending  across  Sixth  street  and 
attached  to  the  Oregon  Telephone  Company's 
pole,  and  thence  southward  back  across 
Sixth  'street,  and  attached  to  the  electric 
company's  pole  near  Mr.  Corbett's  barn, 
whereupon  the  old  wire  was  cut  near  the 
engine  house,  or  at  Fourth  and  Yamhill,  and 
again  at  the  pole  where  the  new  one  was 
attached,  and  the  end  thrown  over  Into  Sixth 
street  Being  detached  from  the  electric  com- 
pany's pole  at  the  southeast  comer  of  Sixth 
and  Yamhill,  one  of  the  workmen  drove  a 
staple  into  the  top  of  the  pole,  with  a  view 
of  keeping  It  off  the  electric  company's  wires 
while  it  was  being  taken  down.  The  plain- 
tiff, acting  In  his  capacity  as  a  groundman, 
sod  with  a  view  to  reeling  It  up  at  the  same 


time,  In  conjunction  with  others,  attempted 
to  take  It  down  by  pulling  It  through  the 
staple  from  a  point  on  Sixth  street  near  the 
curb  on  the  east  side  where  the  end  of  the 
wire  had  fallen  when  cut  Finding  tbe  wire 
fast,  the  men  with  him  let  go,— one  of  them 
to  go  up  the  pole  to  loosen  it  and  the  others 
across  the  street,  so  as  to  get  a  view  of  the 
situation;  but  the  plahitlff,  continuing  In  his 
efforts  to  dislodge  the  wire,  brought  It  in  con- 
tact with  one  of  the  electric  company's  pri- 
mary wires,  resulting  In  his  Injury.  The 
plaintiff's  account  of  the  incident  Is,  In  sub- 
stance, that  he  was  at  the  time,  September 
28,  1897,  and  had  been  since  July  13th  pre- 
ceding, in  the  employ  of  the  city  In  the  ca- 
pacity of  a  common  laborer  to  assist  In  chan- 
ging the  telephone  and  fire  alarm  wires;  that 
his  particular  service  was  as  a  groundman; 
that  he  was  assigned  to  the  duty  of  attend- 
ing the  reel  and  reeling  up  the  wire  as  It 
came  off  the  poles,  and  such  otber  work  as 
was  necessary  to  t>e  done  on  the  ground, 
digging  post  holes,  helping  to  set  up  poles, 
making  connections  on  the  ground,  and  drop- 
ping old  wires  when  the  Insulation  was  off; 
that  other  men  were  working  with  him, 
namely.  Cherry,  Fisher,  Schad,  Baker,  and 
Severian,  the  latter  being  the  foreman  of  tbe 
gang;  that  after  the  wire  had  been  cut  he 
took  his  reel  from  the  southwest  comer  of 
Sixth  and  Yamhill  streets,  where  It  then 
was,  to  where  the  end  of  the  wire  lay;  that 
he.  Baker,  Cherry,  and  Schad  pulled  on  the 
wire  until  they  found  It  was  fast;  that  some 
one  suggested  that  Cherry  go  up  the  pole, 
which  he  did,  and  Baker  and  Schad  crossed 
over  to  the  comer  on  the  other  side  of  Sixth 
street,  and  that  tbe  witness,  continuing  in 
the  effort  to  dislodge  the  wire,  received  a 
shock;  that  the  wire  was  above  the  electric 
company's  wlr^,  and  from  where  he  was  ho 
could  not  see  the  point  of  contact  with  them, 
because  of  a  tree  which  obscured  his  vision; 
that  he  did  not  understand,  nor  was  he  ex- 
perienced as  to  the  nature  of,  electricity; 
that  he  was  perfectly  Ignorant  of  the  dan- 
ger of  It;  that  neither  the  city  nor  Its  offi- 
cers had  ever  given  him  any  advice  or  In- 
stmctlon  touching  the  danger  of  his  employ- 
ment, except  on  one  occasion,  some  four  or 
five  weeks  previous,  when  he  was  warned 
while  adjusting  a  heavily  Insulated  wire  that 
he  had  better  stand  on  some  l>oards,  as  he 
was  liable  to  get  killed;  that  he  had  no  pre- 
vious warning  by  the  city  or  Its  officers  of 
the  existence  of  the  primary  wires  of  the  elec- 
tric company,  or  that  they  were  charged  with 
electricity;  that  the  city  had  no  rules  for 
the  government  of  laborers  in  performing 
their  work,  and  did  not  furnish  boards  for 
them  to  stand  on,  or  rubber  gloves,  for  them 
to  use.  On  cross-examination  he  testified 
that  the  wire  was  a  very  old  one,  the  In- 
sulation being  off  In  places,  and  that  be 
might  have  taken  hold  of  it  where  the  Insu- 
lation was  off,  and  that  he  had  assisted  la 
taking  down  a  good  many  miles  «f  wire. 
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H.  H.  Cheny  testified  that  the  electric  com- 
pany's wires  were  Insulated  primary  wires, 
heavily  chained,  and  used  for  distributing 
electricity  about  the  city;  that  the  plaintiff, 
Scbad,  Baker,  and  himself  started  to  pull  the 
wire  down,  when  it  caught  somewhere  on 
the  pole;  that  he  went  up  to  take  It  loose, 
and  plaIntI£F  was  shocked;  that  he  heard  him 
make  a  noise,  and  saw  the  wire  rocking,— 
saw  it  come  In  contact  with  the  electric  com- 
pany's primary  wire,— whereu^n  he  took 
hold  of  It  ahA  lifted  It  clear;  and  that  there 
was  a  bare  connection  with  the  primary  wire. 
On  cross-examination  he  stated  that  he  did 
not  recollect  whether  be  cat  the  wire  on 
Sixth  street,  near  Corbett'a  bam,  or  not,  or 
whether  Culllns,  one  of  the  men  working  In 
the  gang,  cut  i^  btit  whoever  It  was  threw 
It  over  into  the  street;  that  the  men,  as  a 
crew,  had  been  taking  down  the  wires  for 
about  two  months,  and  that  plaintiff  had 
been  with  them  during  the  time;  that  It  was 
bis  custom  when  be  went  up  to  unfasten 
these  wires  to  look  and  see  If  they  were  go- 
ing to  come  in  contact  with  primary  wires; 
that  a  man  would  recognize  such  things;  that 
he  knew  there  was  a  primary  wire  there 
when  be  unfastened  the  wire  in  question  and 
took  It  ott  the  Insulator;  that  he  put  a  staple 
In  tbe  top  of  the  pole  somewhere,  and  the 
wire  came  through,  and  the  men  pulled 
against  it;  that  the;  could  just  as  well  have 
cut  tbe  wire  at  tbe  i>ole  as  not;  that  the 
men  used  their  own  judgment  as  to  where 
they  should  cut  tbe  wires;  that  they  were 
supposed  to  work  under  Mr.  Severlan's  or- 
ders, and  that,  If  he  told  them  to  cut  tbe 
wire  In  a  certain  place,  It  was  done;  that 
Severlan  was  working  with  the  men  under 
Mr.  Paddock,  tbe  electrician;  that  Paddock 
gave  the  general  orders,  and  the  men,  un- 
der Severian's  orders,  would  execute  them; 
that  at  the  time  he  fastened  tbe  staple  he 
thought  It  was  the  best  way  to  keep  this 
wire  off  the  primary  wire  of  the  electric 
company,  but  it  did  not  suffice  for  the  pur- 
pose; that  all  he  had  to  do  when  be  went 
up  the  pole  the  second  time  was  to  lift  tbe 
wire  off  the  primary  wire;  that,  to  the  best 
of  his  recollection,  tbe  covering  of  the  wire 
was  carried  up  in  a  bunch  at  the  staple,  and 
that  when  this  was  taken  out  and  cnt  off 
tbe  wire  was  pulled  down  over  the  primary 
wire;  that  the  staples  used  were  big,  strong 
staples;  and  that  be  used  tbe  one  on  that 
occasion  according  to  bis  best  Judgment  to 
keep  tbe  wire  from  coming  in  contact  with 
the  primary  wire.  R.  G.  Paddock  testified 
that  he  was  superintendent  of  the  fire  alarm 
and  police  signal  wires  In  the  city;  that  he 
hired  all  tbe  men,  subject  to  the  action  of 
the  board  of  fire  and  police  commissioners; 
that  he  was  given  authority  by  these  boards 
to  hire  such  men  as  necessity  required;  that 
no  rules  had  been  promulgated  requiring  tbe 
wires  to  be  cut  where  owsslng  primary 
wires,  or  the  electric  company  to  turn  off 
Ita  electricity,  nor  w^  there  any  boards  or 


rubber  gloves  furnished  for  the  use  of  the 
men;  that  rublwr  gloves,  being  noncon- 
ductors, were  designed  to  protect  the  men 
from  receiving  a  shock  from  a  heavily  char* 
ged  wire,  or  one  carrying  a  great  voltage; 
that  under  certain  circumstances  boards  are 
nonconductors:  that  all  these  things  are  rela- 
tive, depending  upon  tbe  voltage;  that  a  dry 
board  Is  a  nonconductor;  that  If  a  person  Is 
standing  on  a  dry  board,  and  the  voltage  Is 
comparatively  low,  tbe  board  will  act  as  an 
Insulator,  the  same  as  glass,  and'  that  1,000 
volts  is  comparatively  low,  nowadays,— 
speaking  generaUy,  a  dry  board,  or  a  piece 
of  dry  carpet,  or  a  piece  of  paper  or  glass, 
are  all  considered  nonconductors  (in  other 
words,  they  are  very  poor  conductors  of  elec- 
tricity); that  none  of  them  are  strictly  non* 
conductors,  but  are  relatively  blgh  In  reslstl- 
blllty,  and  that  If  a  person  would  get  on  some 
dry  boards  or  a  piece  of  paper,  or  a  piece  of 
dry  rubber,  or  anything  like  that,  be  could 
handle  1,000  volts  without  danger;  that  the 
matter  of  putting  up  and  taking  down  these 
wires  was  largely  a  matter  of  detail  with 
the  workmen  themselves;  In  some  specific 
cases,  Severiau  or  witness  would  give  special 
instructions,  but,  as  a  general  lu-oposltlon, 
tibe  cutting  or  handling  of  the  wires  was  a 
matter  of  detail  with  the  crew.  Other  wit- 
nesses were  called,  but  this  Is  the  practical 
effect  of  the  testimony,  and  there  Is  nothli^E 
to  dispute  it  It  is  at  once  apparent  from 
this  testimony  that  the  acts  immediately 
contributing  to  the  injury  of  the  plaintiff 
were  the  acts  of  Cherry  or  CuUius  in  cutting 
tbe  wire  at  the  pole  near  Gorbett's  bam,  and 
casting  It  into  tbe  street  across  the  primary 
wires  of  tbe  electric  company,  and  the  act 
of  Cherry  io  securing  it  to  the  top  of  tbe 
pole  in  such  a  manner  as  £b  allow  it  to  come 
in  contact  with  such  primary  wires.  Fur- 
ther than  this,  the  act  of  the  plaintiff  and  the 
workmMi  with  him  in  attempting  to  pull  the 
wire  through  tbe  staple  from  the  position 
where  the  end  of  It  fell,  instead  of  taking  It 
across  the  street  opposite  the  pole  where  It 
was  fastened,  may  have  been  a  contributing 
factor.  Cherry  says  he  used  bis  best  judg- 
ment in  attaching  tbe  staple  so  as  to  have 
the  wire  come  off  clear  of  the  primary  wires, 
but  failed  in  his  purpose,  possibly  because  of 
tbe  position  of  tbe  plaintiff  in  doing  his  work. 
But  waiving  the  feature  of  plaintiff's  posi- 
tion. It  Is  clear  that  the  person  who  cut  tbe 
wb:e  and  threw  it  into  tbe  street  across  the 
wires  of  the  electric  company,  and  Gheny, 
who  endeavored  to  make  it  fast  to  the  top 
of  the  pole  to  which  tbe  primary  wires  were 
attached,  so  as  to  avoid  contact  with  them, 
were  fellow  servants  with  tbe  plaintiff,  and 
be  Is  precluded  from  recovery  on  that  ac- 
count, unless  the  city  has  been  derelict  In 
Its  duty,  by  not  taking  proper  precautionary 
measures  looking  to  tbe  safety  of  its  em- 
ployes, whereby  tbe  plaintiff's  injury  ensued, 
without  tbe  concurrence  of  bis  own  acts  or 
those  of  bis  fellow  servanta  contributing 
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thereto.  As  to  wbo  are  fellow  servants  and 
wbo  Is  the  master,  has  been  satisfactorily 
settled  by  this  conrt  In  Mast  t.  Kern,  34  Or. 
247.  54  Pac.  950,  75  Am.  St.  Bep.  580,  where- 
in It  was  said  (Mr.  Justice  Bean  annonnclng 
the  opinion  of  the  court):  "The  true  test  In 
all  cases  by  which  it  may  be  determined 
whether  the  negligent  act  causing  the  injury 
is  diargeable  to  the  master,  or  Is  the  act 
of  a  coserrant,  Is,  was  the  offending  em- 
ploy^  in  the  performance  of  the  master's 
daty,  or  chai^red  therewith,  in  reference  to 
the  particular  act  causing  the  Injury?  If  be 
was,  hU>  negligence  Is  that  of  the  master,  and 
the  liability  follows.  If  not.  he  was  a  mere 
coserrant,  engaged  In  a  common  employment 
with  the  Injured  servant,  without  reference 
to  bis  grade  or  rank,  or  his  right  to  employ 
or  discbarge  meu,  or  to  bis  control  over 
them.  In  short,  the  master  is  liable  for  the 
negllg^ce  of  afi  employe  who  represents  him 
io  the  discbai^e  of  his  personal  duties 
towards  his  servants.  Beyond  this  he  Is 
liable  only  for  his  owu  personal  negligence." 
Paddock  was  the  city  electrician  and  the  su- 
perintendent of  the  alarm  system.  He  di- 
rected the  work  to  be  done,  and  the  men  un- 
der the  immediate  direction  of  Severlan,  as 
his  assistant,  were  engaged  In  the  service. 
The  linemen  used  their  Judgment  as  to  the 
manner  of  detaching  and  taking  the  wires 
down,  and  It  was  not  the  master's  duty  to 
give  specific  directions  touching  the  details 
of  the  work.  Whoever  attended  to  that 
while  engaged  In  the  particular  capacity  was 
a  fellow  servant  with  the  plaintiff,  and  not  a 
master  or  vice  prlucipaL  It  Is  the  duty  of 
the  master,  however,  to  adopt  needful  and 
reasonable  rules  and  regulations  for  the  gov- 
ernment and  protection  of  his  agents  and 
servants  wliUe  pursuing  their  employment; 
to  eierclse  suitable  care  and  precaution  to 
provide  them  with  a  reasonably  safe  place 
Id  which  to  work,  and  fit  and  safe  tools  and 
appliances  to  work  with,  and  to  employ  suit- 
able and  competent  fellow  servants;  and  such 
duty  cannot  be  delegated  In  any  manner  so 
as  to  shield  him  from  responsibility.  Who- 
ever performs  this  duty  performs  the  mas- 
ter's duty,  and.  If  he  Is  not  the  master  him- 
self, he  becomes  a  vice  principal,  and  the 
master  la  still  responsible.  Now,  idalntiff 
insists'  that  It  was  the  duty  of  the  city  to 
have  adopted  rules  and  regulations  which, 
among  other  things,  should  have  required 
the  wires  that  were  being  detached  and  re- 
moved from  the  poles  to  be  cut  wherever 
they  crossed  a  primary  wire,  or  the  elec- 
tricity to  be  turned  off  the  primary  wires 
while  the  employes  were  at  work  In  prox- 
imity thereto.  It  may  be  predicated  of  the 
employment  in  which  the  plaintiff  was  en- 
gaged tliat  It  was  dangerous  and  hazardous, 
as  It  is  common  knowledge  that  electricity 
is  a  dangerous  element,  and  those  engaged 
In  and  about  the  Instrumentalities  and  appli- 
ances by  which  It  is  handled  and  utilized  In 
any  consldonble  voltage  are  liable  to  come 


in  contact  with  It  and  be  InJrxed.  As  a  gen- 
eral rule,  the  dangers  connected  with  such  a 
business,  that  are  unavoidable  after  the  ex- 
ercise by  the  master  of  proper  care  and 
precaution  In  guarding  against  them,  are 
risks  Incident  to  the  employment,  and  are  as- 
sumed by  those  who  consent  to  accept  em- 
ployment under  the  circumstances.  Such 
dangers,  however,  as  are  known  and  can  be 
mitigated  or  avoided  by  the  exercise  of  rea- 
sonable care  and  precaution  by  those. engaged 
in  the  business  are  not  perils  which  the  em- 
ploye must  encoimter  as  Incident  to  the  busi- 
ness, and  the  master  is  generally  held  to  ac- 
countability for  bis  neglect  in  this  regard 
contributing  to  the  injury  of  the  servant. 
"In  other  words,"  says  Mr.  Chief  Justice 
Kuger  in  McGovem  v.  RaUroad  Co.,  123  N. 
T.  280,  25  N.  E.  373,  "it  Is  the  duty  of  the 
master,  having  control  of  the  times,  plac^ 
and  conditions  under  which  the  servant  Is 
required  to  labor,  to  guard  him  against  prob- 
able danger  In  all  cases  In  which  that  may 
be  done  by  the  exercise  of  reasonable  cau- 
tion." See,  also,  Andereon  v.  Telegraph  Co., 
19  Wash.  575,  53  Pac.  657,  41  L.  R.  A.  410. 

In  this  connection  it  should  be  observed 
that,  although  this  duty  Is  Imposed  upon  the 
master,  his  neglect  of  It  will  not  always  ren- 
der iilm  liable  as  against  a  servant  who  en- 
gages In  the  employment  with  full  and  ex- 
plicit knowledge  of  the  master's  default 
The  rule  Is  stated  thus,  by  Mr.  Justice 
Devens  In  Leary  v.  Railroad,  139  Mass.  580, 
584,  2  N;  E.  115,  52  Am.  Rep.  733:  "The 
servant  assumes  the  dangers  of  the  emidoy- 
ment  to  which  he  voluntarily  and  Intelli- 
gently consents,  and  while  ordinarily  he  Is  to 
be  subjected  only  to  the  hazards  necessari- 
ly Incident  to  his  employment  If  he  knows 
that  proper  precautions. have  been  neglected, 
and  still  knowingly  consents  to  incur  the 
risk  to  which  he  will  be  exposed  thereby, 
his  ass^t  dispenses  with  the  duty  of  the 
master  to  take  such  precautions."  It  is 
probably  beet  grounded  upon  the  idea  that, 
where  two  negligent  acts  conduce  to  an  In- 
jury, responsibility  attaches  to  the  one  that 
stands  as  the  proximate  or  immediate  cause; 
and  In  such  a  case  the  servant  cannot  hold 
the  master  responsible,  although  culpable, 
because  his  own  n^llgence  is  the  direct  and 
Immetllate  cause  of  his  injury.  Stager  v. 
Laundry  Co.,  38  Or.  480,  486,  63  Pac.  645, 
53  L.  R.  A.  459;  Fitzgerald  v.  Paper  Co., 
155,  Mass.  155,  29  X.  E.  464,  81  Am.  St.  Rep. 
.537.  The  question  whether  the  defendant 
was  at  fault  fn  omitting  to  adopt  suitable 
rules  is  not  one  for  the  jury,  unless  there  is 
something  in  the  testimony  from  which  the 
inference  may  be  drawn  that  It  was  prac- 
ticable to  have  provided  against  the  occur- 
rence of  the  accident  complained  of  by  such  a 
rule.  ThB  court  say  In  Railway  Co.  v.  Echols, 
87  Tex.  338,  343,  27  S.  W.  60,  28  S.  W.  517: 
"Whether  or  not  the  evidence  Is  sufficient 
to  show  a  case  in  which  the  duty  to  make 
rules  rested  upon  the  defendant  is  a  question 
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of  law  for  the  court  If  the  facta  raised  ] 
that  issue,  It  should  have  been  submitted 
to  the  Jury;  otherwise  It  should  not."  It 
may  occur  that  the  necessity  and  propriety 
of  making  and  promulgating  rules  in  a  given 
case  are  so  obvious  as  to  make  the  matter 
one  of  common  experience  and  knoiwledge. 
Such  a  condition  would  warrant  a  submls- 
«lon  of  the  question  as  to  whether  the  de- 
fendant was  at  fault  in  omitting  its  duty  in 
this  regard  to  the  jury  without  evidence. 
But  that  Is  not  the  case  here.  It  Is  mani- 
festly not  a  matter  of  common  knowledge 
and  CTperlence  that  rules  such  as  plaintiff 
suggests  would  be  practicable,  or  even  use- 
ful, in  the  prevention  of  an  accident  of  the 
kind.  If  notwithstanding  they  were  In  fact 
necessary  and  practicable.  It  was  a  matter 
susceptible  of  proof,  by  showing  that  other 
munlcipaUtles,  companies,  or  persons  enga- 
ged in  handling  electrical  machinery  and  ap- 
pliances for  generating  and  utilizing  elec- 
trical currents  had  adopted  and  put  into  op- 
eration such  rules,  with  serviceable  results, 
«r  by  the  testimony  of  persons  [Wsseselng 
peculiar  skill  and  experience  In  the  con- 
struction, repair,  management,  and  operation 
of  such  machinery  and  appliances.  No  such 
proof  is  to  be  found  In  the  record,  and  hence 
a  case  has  not  been  made  In  this  particular 
upon  which  to  put  the  question  of  negli- 
gence of  the  defendant  in  omitting  the  adop- 
tion and  promulgation  of  the  rules  insisted 
upon  to  the  jury.  Berrlgan  v.  Railroad  Co.. 
131  Jf.  Y.  5S2,  30  N.  E.  57;  Morgftn  v.  Iron 
Co.,  133  N.  T.  606,  31  N.  B.  234;  Railroad 
Co.  V.  Carruthers  (Kan.)  43  Pac.  230;  Wha- 
len  V.  Railroad  Co..  114  Mich.  512,  72  N.  W. 
323.  Plaintiff  did  attempt,  however,  to  es- 
tablish the  practicability  and  necessity  there- 
for, but  says  he  was  not  permitted  to  do 
■so  because  of  the  objection  of  defendant's 
counsel,  and  he  Insists  that  defendant  can- 
not now  complain  of  error  which  It  Invited. 
The  rule  sought  to  be  Invoked  is  a  whole- 
some one,  authoritatively  established.  Elli- 
ott, App.  Proc.  S  630;  Jobblns  v.  Gray.  34  111. 
App.  208,  218;  Insurance  Co.  T.  O'Oonnell,  34 
111.  App.  357,  360. 

A  witness  was  asked  what  he  would  say 
as  to  the  necessity  of  having  some  rules 
adopted  in  regard  to  performing  the  work, 
and  this  question  he  was  not  allowed  to  an- 
swer. It  does  not  appear  that  he  was  a  per- 
son skilled  touching  the  matter  of  Inquiry, 
so  that  no  error  was  committed  In  the  ruling 
upon  the  objection,  and.  no  error  could  be 
Invited  where  the  objection  was  well  taken. 

As  to  the  other  Inquiry,  touching  the  adop- 
tion of  rules  by  other  companies  for  the  do- 
log  of  that  class  of  work,  the  question  put 
and  rejected  does  not  reach  the  point  as  It 
was  not  confined  to  the  specific  rules  which 
-plaintiff  Insists  should  have  been  adopted 
for  the  prevention  of  the  accident  That 
-other  companies  had  adopted  rules  generally 
for  the  regulation  and  doing  of  the  class  of 
-work  being  done  by  the  city  was  too  general 


to  be  of  any  practical  avail.  This  consti- 
tutes thfe  effort  made  In  that  behalf,  and  we 
find  no  error  of  the  court  respecting  it 

Beyond  this,  however,  we  are  of  the  opin- 
ion that  so  far  as  developed  by  the  evi- 
dence In  this  case,  the  cutting  of  wires,  and 
the  places  where  they  should  be  cut  so  as  to 
take  them  down  conveniently  and  with  the 
least  danger  to  the  workmen,  are  details  of 
the  work,  which  were  for  the  judgment  dis- 
cretion, and  control  of  the  workmen  them- 
selves, and  not  for  the  master  to  regulate  by 
the  adoption  of  rules  for  their  guidance. 
Ulrlch  V.  Railroad  Co..  25  App.  DIt.  465,  51 
N.  Y.  Supp.  5;  Golden  v.  Sleghardt,  33  App. 
DIv.  161,  53  N.  Y.  Supp.  400. 

With  reference  to  furnishing  the  work- 
men with  boards  and  rubber  gloves  for  their 
use.  this  may  or  may  not  have  been  the  duty 
of  the  city.  But  however  that  may  be.  ■  It 
Is  a  conceded  fact  that  plaintiff  worked  two 
months  and  a  half  without  them,  and  It  is 
absolutely  shown  that  he  still  continued  In 
the  employment  knowing  the  hazards  at- 
tending the  work,  and  he  must  be  deemed, 
therefore,  to  have  assumed  the  risk.  His 
negligent  act  in  continuing  In  the  work  be- 
came the  proximate  cause  of  the  accident 
hence  he  cannot  recover  upon  that  account 

Plaintiff  says,  also,  that  he  was  ignorant 
of  the  danger  of  electricity,  and  was  not 
warned  by  any  officer  of  the  city  that  the 
electric  company's  wires  carried  electricity 
in  dangerous  quantities.  But  he  was  a  man 
sul  Juris,  of  mature  years  and  Judgment,  not 
laboring  under  any  mental  disability:  and 
his  admissions  show  that  he  had  been  pre- 
viously warned  by  Culllns,  a  fellow  servant 
of  the  danger  of  being  killed  while  in  the 
same  service  in  proximity  to  the  electric 
company's  wires  where  they  carried  5,000 
volts;  that  he  heard  two  fellow  servants 
say  they  had  each  received  shocks  while 
In  the  same  employment  and  witnessed  the 
effect  of  electricity  on  a  horse,  communi- 
cated by  a  sagging  wire;  and  he  must  nec* 
essarily  have  known,  as  Cherry,  CuIUns,  and 
otiier  fellow  workmen  knew,  not  only  the 
dangerous  character  of  electricity,  but  the 
nature  and  condition  of  the  electric  compa- 
ny's wires.  From  his  testimony  there  can 
be  but  one  opinion  touching  the  matter,  and 
that  precludes  him  from  gainsaying  knowl- 
edge of  the  danger  of  electricity,  and  of  the 
hazards  he  was  Incurring  while  engaged  in 
the  service.  Under  these  conditions,  there 
was  error  In  refusing  the  nonsuit. 

Other  testimony  was  offered  In  the  further 
progress  of  the  trial,  but  no  new  features 
of  the  case  were  developed,  and  nothing 
shown  that  would  be  curative  of  the  mat- 
ters pertaining  to  the  Inquiry. 

The  Judgment  of  the  trial  court  will  there- 
fore be  reversed,  and  the  cause  remanded 
for  such  further  proceedings  as  may  seem  ap- 
proprlate,  not  inconsistent  with  this  opiaion. 

BEAN,  C.  J.»  concurs  In  the  result 
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LAZELLB  et  al.  t.  MILLER  et  al.i 

<Sapr«]ae  Court  oC  Oregon.    Jan.  20,  1902.) 

PRINCIPAL  AND  SURETY— RELEASE  OP"  SURE- 
TY—EXTENSION OP  TIME  OF  PAYMENT— AD- 
VANCE PAYMENT  OP  INTEREST  —  TRIAL  — 
PLEADING— VARIANGB  —  BTIDEMCB  —  SUFPI- 
GIBNCT. 

1.  Where  defendftut  asks  leave  to  amend  his  ■ 
aitsw»-  on  an  objection  being  interposed  to  ■ 
certain  evidence  oh  not  being  within  the  issues,  I 
aud  the  court  regerves  its  mling,  but  the  evi- 
dence is  admitted,  and  the  case  coDddened,  in 
directing  a  verdict  for  plaintiff,  as  if  sach 
amendment  has  been  allowed,  the  judgment 
will  not  be  sustained  by  reason  of  a  variance 
between  the  original  answer  and  prottf,  thoi^ 
the  record  does  not  show  an  order  allowing  tna 
amendment. 

2.  A  separate  answer  of  one  defendant  in  an 
action  on  a  note  aJIeged  that  it  was  for  boi^ 
rowed  money,  and  that  each  of  the  makers  was  • 
liable  as  principal  for  a  portion  thereof  and  i 
«s  surety  for  the  balance,  and  that  such  fart  ( 
was  understood  by  the  payee,  and  that  defend-  • 
ant  who  had  paid  the  sum  due  from  him  as  i 
rinncipal,  was  released  as  surety  of  his  co-  I 
maker  by  an  unauthorized  extension  of  time 
by  the  rayee.    Defendant's  evidence  tended  to 
show  that  the  note  was  Jointly  executed  by 
two  partners,  but  on  the  dissolutloD  of  the 
partnership  it  was  agreed  with  the  payee  that 
defendant  should  only  be  liable  as'  priucipal 
for  »  part  of  the  note,  which  was  paid,  and  as 
surety  for  the  other  maker  for  the  balance. 
Beii,  that  the  variance  was  .not  fatal,  as  the 
fist  of  the  defense  was  that  snch  defendant 
was  a  surety  of  the  other  maker. 

3.  Where  a  creditor  of  a  partnership,  holding 
t  note  jointly  executed  by  the  partners,  has 
notice  that  one  patlner  has  assumed  the  firm  j 
debts,  thus  creating  the  relation  of  principal  i 
and  surety  between  the  partners,  an  extension  i 
of  the  time  of  ^yment  to  the  partner  assam- 
tng  the  debt,  withont  the  coosent  of  the  other 
partner  thereto,  operatea  to  discharge  the  lat- 
ter from  all  liability.  i 

4.  The  acceptance  of  interest  on  a  note  in 
idvaoce  by  a  creditor  from  his  principal  debt- 
or is  prima  facie  evidence  of  extension  of  the 
time  of  payment  sufficient  to  anthorize  the  dis- 
charge of  a  surety,  if  thS  acceptance  of  such 
payment  is  without  his  consent. 

5.  An  indorsement  on  the  note  reciting  the 
receipt  of  a  certain  sum  as  interest  to  a  cer- 
tain fotare  date,  though  the  sum  is  insufficient 
to  cover  the  interest  to  the  detignated  time, 
is  prima  facie  evidence  that  the  payment  was 
nceived  as  ioterest  to  anch  time. 

Ai^eal  from  circuit  conrt,  Clackamas 
eonn^:  Thos.  A.  McBrlde,  Judge. 

Actltm  CD  a  note  by  Mary  A.  LazeUe  and 
tnotber  against  6.  B.  H.  Milter  and  another. 
F^m  a  jodgment  In  taror  of  the  plalntUfs, 
defendant  HlUer  appeals.  Reversed. 

This  Is  an  action  upon  a  promissory  note 
for  ?300,  of  date  April  2,  1889,  executed  by 
G.  B.  H.  Miller  and  J.  G.  Pllsbury,  and  pay- 
able to  J.  K.  Bingham  one  year  after  date. 
The  complaint  Is.  In  the  usual  form,  alleging 
tiie  aecutlon  of  the  note,  certain  payments 
thereon,  the  death  of  the  payee,  the  admis- 
sion of  his  win  to  probate,  the  title  of  plain- 
tiffs to  the  note,  and  that  there  Is  due  and 
anpald  thereon  $207.50,  with  interest  from 
October  2, 1896.   MUler  alone  answered,  and. 
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after  some  admissions  and  -denials,  alleges 
aflBrmatlvely  that  at  the  time  of  the  execu- 
tion of  the  note  he  borrowed  "of  the  payee 
$74  and  his  co-maker  ^26,  and  that  they 
signed  the  note  severally  for  the  amount 
each  received  and  as  surety  each  for  the  oth- 
er, which  relationship  was  known  to  the 
payee  at  the.  time;  that  thereafter,  on  Feb- 
ruary 2,  1891,  he  (MlUer)  fully  paid  the 
amount  he  originally  borrowed,  with  accrued 
Interest,  and  the  same  was  accepted  in  full 
satisfaction  by  the  payee,  who  thereafter, 
and  without  his  knowledge  or  consent,  re- 
ceived from  the  other  maker  two  [myments 
of  Interest  In  advance,  by  reason  whereof 
Miller  was  discharged  from  liability.  The  re- 
ply put  In  Issue  the  new  matter  alleged  in 
the  answer.  Upon  the  trial  the  plaintiffs 
gave  In  evidence  the  note  described  in  the 
complaint  with  the  Indorsements  thereon, 
and  rested.  The  two  makers  of  the  note 
were  thereupon  called  by  the  defendant,  and 
testified,  In  effect,  that  at  the  time  of  Its  exe- 
cution they  were  partners  as  carpenters  and 
builders,  and  Jointly  borrowed  the  money,  for 
tbe  purpose,  as  the  payee  knew  at  the  time^ 
of  paying  and  discharging  the  partnership 
debts;  that  thereafter,  and  In  February,  1891. 
upon  a  dissolution  of  their  partnership  and 
settlement  of  accounts  between  them,  It  was 
ascertained  that  of  tbe  note  In  suit  Miller 
owed  and  should  pay  587.50  and  Pllsbury  the 
balance;  that  they  called  upon  tbe  payee  of 
tbe  note,  and  advised  him  of  tbe  settlement 
and  agreement,  and  he  thereupon  received 
from  Miller  and  credited  upon  the  note  the 
$87.50,  with  tbe  understanding  that  Miller 
should  be  released  from  any  further  lia- 
bility thereon;  that  thereafter  the  payee, 
without  Miller's  knowledge,  on  August  2G, 
1891,  received  and  accepted  from  Pllsbury 
$24,  interest  to  October  2,  1891,  and  on  Sep- 
tember 15.  1894,  $20.75.  Interest  to  October 
2,  1894.  Objection  was  made  to  the  intro- 
duction of  testimony  showing  the  relationship 
between  the  makers  of  the  note,  their  settle- 
ment, and  the  payment  by  Miller,  on  the 
ground  that  It  was  a  variance  from  the  alle- 
gations of  the  answer.  At  the  time  the  ob- 
jection was  made  Miller  asked  leave  to- 
amend  his  answer  to  conform  to  tbe  proof, 
but  the  court  reserved  its  decision  until  the 
testimony  was  all  In,  when,  upon  motion  of 
the  plaintiffs.  It  directed  a  verdict  In  their 
favor,  without,  so  far  as  the  record  discloses, 
passing  on  the  motion  for  leave  to  amend. 

G.  D.  &  D.  G.  Latourette,  for  appellant 
J.  E.  Hedges,  for  respondents. 

BEAN,  C.  X  lafter  stating  the  facts).  It 
is  contended  hi  support  of  the  Judgment  that' 
the  defendant  cannot  show  by  parol  that  he 
and  PUsbury  each  borrowed  a  certain  part  of 
the  amount  mentioned  In  their  joint  note, 
because  such  .  a  showing  contradicts  and 
varies  a  written  contract;  that  there  was  a 


Digitized  by  Google 


308 


67  PAOIFIO 


RBPORTEB. 


Ofont 


fatal  Tarlance  between  the  oral  testimony 
ottered  and  admitted  and  the  allegations  of 
the  answer;  and  that  the  teatlmonr  does  not 
support,  or  tend  to  snpport,  the  defense 
pleaded.  These  objections,  we  think,  can 
and  should  be  disposed  of  on  the  ground  tha^ 
although  there  was  no  formal. order  allowing 
defendant  to  amend  his  answer  to  cimform 
to  the  prwtB,  the  testimony  was  admitted, 
and  the  case  decided  by  the  trial  court  as  if 
It  bad  been  so  amended.  The  motion  by  the 
plalntUte  for  an  wder  directing  the  jury  to 
return  a  verdict  in  thdr  favor  seems  to  hare 
been  allowed  on  the  assumption  that  the 
facts,  if  properly  pleaded,  would  constitute 
no  defense  to  the  action,  because  they  do  not 
show  that  the  r^tionship  of  principal  and 
surety  between  the  makers  of  the  note  ex- 
isted at  the  time  of  its  execution.  And. 
moreover,  there  was  In  fact  no  substantial 
variance  between  the  averments  of  the  an- 
swer and  the  testimony.  The  i^st  of  the  de- 
fense alleged  Is  that  Miller  was  surety  for 
his  codefendant,  Pllsbury,  and  that  the  payee 
of  the  note,  with  knowledge  of  tiiat  fact, 
entered  Into  a  binding  agreement  with  Plls- 
bury to  extend  the  time  ot  payment;  and 
whether  the  relation  of  j^rln^Mil  and  surety 
existed  between  the  parties  at  the  time  the 
note  was  executed  or  by  virtue  of  some  sub- 
sequent contract  was  Immaterial.  Insurance 
Go.  V.  Hanford,  143  U.  S.  1S7,  l2  Snpw  Gt 
437,  36  li.  Ed.  118.  The  case,  therefore, 
should,  we  think,  for  the  purpose  of  this  ap- 
peal, stand  as  If  the  answa  had  allied— 
what  the  proof  shows— that  after  the  execo- 
tion  and  delivery  et  the  note,  the  partnership 
between  the  makers  was  dissolved,  and  one 
of  thm  assumed  and  agreed  to  pay  the  bal- 
ance due  there<m. 

This  brings  us  to  the  quution  as  to  wheth- 
er the  acceptance  of  Interest  In  advance  by 
the  payee  from  Pllsbury,  with  knowledge 
of  the  settiement  between  him  and  the  de- 
fendant Miller,  (derated  as  a  discbarge  of 
Miller.  It  la  familiar  Uiw  that  If,  on  the 
dissolution  of  a  partnership,  <me  partner  as- 
sumes and  agrees  to  pay  the  debts  of  the 
firm,  as  between-  himself  and  the  retiring 
partner  he  becomes  the  principal  and  the 
other  the  surety  as  to  such  dejbts;  and  a  cred- 
itor of  the  firm,  with  knowledge  of  their 
agreement,  is  Ixtnnd  to  so  treat  them  )n  his 
subsequent  dealings.  Colgrove  v.  Tallman. 
2  tans.  97;  Id.,  «7  N.  T.  95,  23  Am.  Rep.  90; 
Smith  V.  Shelden,  35  Mich.  42,  24  Am.  Rep. 
529;  Johnson  v.  Young,  20  W.  Va.  614,  657; 
Frow's  Estate,  73  Pa.  459;  MiUerd  v.  Thorn, 
66  N.  T.  402,  406;  D.  M.  Osborne  &  Co.  v. 
Baker,  103  Mich.  247,  61  N.  W.  509.  It  fed- 
lows,  therefore,  that,  since  Pllsbury,  on  the 
dissolution  of  the  partnership,  assumed  and 
agreed  to  pay  the  note  upon  which  this  ac- 
tion is  based.  Miller  was  a  mere  snrety  for 
him  as  to  the  balance  due  thereon,  and  any 
subsequent  agreement  of  the  payee  with 
Pllsbuy,  without  Miller's  consent^  to  extend 


the  time  of  payment,  would  discharge  tfae 
latter,  under  the  familiar  rule  that  wl^e  a 
creditor,  by  a  positive  contract  with  the 
payee,  extends  the  time  of  payment  of  tbe 
debt  without  the  consent  of  the  surety,  be 
thereby  discharges  the  surety.  In  Biu;h  a 
case  It  Is  a  matter  of  no  otmseqnaice  that 
the  creditor  did  not  know  <tf  the  relation  of 
principal  and  surety  at  the  time  ot  tiie  orig- 
inal contract;  cx  even  If  such  relation  bad 
been  created  since  that  time.  U  Is  enough 
if  be  knew  ot  It  before  he  made  tbe  agree- 
ment with  the  principal  to  extend  the  time 
of  payment  Insurance  Go^  v.  Hanfbrd,  su- 
pra. 

The  only  remahiing  question  Is  whether 
the  payment  of  interest  In  advance  consti- 
tutes an  agreement  to  ext«id  the  ttane  of  pay- 
ment; wltiiln  the  meaning  of  this  rule.  Up- 
on this  subject  the  authorities  are  not  en- 
tirely harmonious,  but  a>  ssld  by  Mr. 
Brandt  "the  decided  weight  of  authority, 
and,  It  seems,  the  better  reason,  Is  that  the 
payment  In  advance  of  Interest  (m  the  debt 
by  the  principal  to  the  creditor  Is  ot  Its^, 
without  more,  sufficient  prima  fade  evldokce 
of  an  agreement  to  extend  the  thne  of  pay- 
ment for  the  period  for  whl^  the  Interest 
Is  paid,  and  woipcs  tbe  discharge  of  the 
surety.**  2  Brandt,  Sur.  (2d  Ed.)  |  3S2.  See, 
also*  Blnnlan  v.  Jomlngs,  14  Wash.  677.  45 
Pac.  802;  Bank  v.  Jeffs,  IS  Wash.  2S0,  46 
Paa  247;  Woodbum  v.  Garter,  60  Ind.  876; 
Bank  t.  Pearsons,  80  Vt  711.  The  <mly 
^roof  of  the  payment  of  Interest  In  advance 
Is  the  Indorsement  on  the  no^  whldi,  It  was 
suggested  at  the  argument  Is  Insufficient  to 
support  the  allegation,  because  the  amotmt 
mentioned  as  having  been  paid  Is,  according 
to  plaintiffs'  estimate,  insufficient  to  cover 
the  Interest  for  the  period  designated.  But 
whether  or  not  the  amount  actually  paid 
was  sufficient  to  cover  the  IntCTest  for  the 
period  Indicate^  the  Indorsement  acknowl- 
edges the  recdpt  on  a  certain  date  of  a 
specffied  sum  of  money  as  Interest  to  a  given 
future  date,  and  Is  at  least  prima  fade  proof 
that  It  was  80  received  by  the  payee. 

It  fc^ows  from  these  views  that  the  re- 
ceipt and  acceptance  of  Intereat  In  advance 
by  the  payee  from  Pllsbury,  without  the  con- 
sent of  the  defendant  Miller,  operated  to  dis- 
charge him  from  liablll^  on  the  note.  The 
Judgment  will  therefore  be  reverse^,  and 
the  cause  remanded  for  such  further  proceed- 
ings as  may  be  propa,  not  inconsistent  with 
tills  opInlcHL 

In  re  WEED. 

(Snpreme  Coart  of  Montana.   Jan.  13,  1002.) 

DISBARMENT— SALE  OP  RKALTT-SUBSBQDBNT 
TRANSFBB  — FRAUD  — "OR"  CONSTRUED  TO 
HBAN  "AND"— DBCBIT— VERIFICATION. 

l.Gomp.  St.  1887.  div.  4.  I  200,  decUHng 
that  any  person  disposing  of  land,  and  there- 
after knowing  "or"  fraudulently  again  di»> 


Digitized  by  Google 


Uont.) 


IN  R£ 


WEED. 


809 


posfnir  of  it  to  Knottier  person,  ihall  b«  gnnty 
of  a  f^lonr,  being  designed  only  to  prevent  the 
defraudUiir  ot  one  or  the  other  pnrchaser, 
should  be  read  as  If  "and"  instead  of  "or'' 
were  used;  and  a  petition  in  dlabarment  pro- 
<reedingB,  allegins  that  respmident  sold  lands  to 
petitioner,  agreeinj;  to  convey  ou  payment  of 
the  price  In  installments,  after  payment  of 
part  of  whidi  respondent  deeded  the  land  to 
another  party,  and  SQbseqnently  refused  to  coq- 
Tt-y  to  petitioner,  bat  not  allefring  tliat  respond- 
ent inteiided  to  defraad  any  one;  that  the 
second  transfer  was  tor  value;  that  petitioner 
had  tendered  the  amount  atiU  due,  or  that  the 
snbseqaent  transfer  was  sach  that  respondent 
was  nnable  to  procure  the  title  for  petitioner 
upon  tender  of  the  remainder  of  the  price,— 
did  not  charge  a  rlolatioa  of  the  statute  ren- 
d«ing  respondent  liable  to  disbarment,  under 
Code  (St.  Proc.  I  402,  proTiding  that  an  at- 
torney who  is  guilty  of  any  crime,  deceit,  mal- 
practice, or  misdemeanor 'may  be  disbarred. 

2.'nie  fact  that  respondent  recdved  pay- 
ments after  having  couTeyed  tQ  the  third  par- 
ty, and  did  not  inform  petitioner  of  such  con- 
veyance, did  not  show  that  be  was  guilty  of 
deceit;  such  action  being  entirely  consistent 
with  a  purpose  to  obtain  title  for  petitioner  on 
payment  of  the  full  purchase  price. 

8.  Under  Code  Civ.  Proc.  )  providing 
that  the  accusation  in  disbarment  proceedings 
most  be  TOlfied  by  the  oath  of  some  person 
that  the  chai^  aie  true,  charges  vwified 
upon  information  and  bdiet  will  not  be  con- 
sidered. 

Proceeding  for  the  disbarment  ot  Elbert 
D.  Weed,  on  aocosatlons  filed  by  Theodore 
A.  Uayer.  Proceeding  dismissed. 

Jas.  Donovan,  amicus  curia.  McOonnell 
ft  UcConnen.  for  W«ed.  - 

BKAXTLY.  G.  3.  On  December  4,  1901, 
we  Theodore  A.  Hayer»  appearing  In  person 
In  this  conrt,  presented  a  written  accusation, 
rerllled  by  bis  own  oath,  containing  certain 
cba^ieB  of  fraud  and  dec^  aminst  BIbat 
D.  Weed,  a  member  of  the  bar  of  Montana, 
and  asking  t<a  an  order  tiiat  the  name  of 
said  Weed  be  stricken  fnnn  the  roll  of  attor- 
neys and  Gonnsdors  at  law.  The  aceusaUfm 
contains  five  s^nrate  counts.  The  first  in- 
volves a  transactlw  between  the  accost 
and  Weed,  and  charges,  in  substance,  that 
on  Dec«nber  7,  18M.  tbe  said  Weed  made 
a  written  cmtract  with  Mayer,  nnder  the 
terms  of  which  he  bcAA  and  agreed  to  con- 
vey to  Mayer  SO  acres  of  land  situate  in 
Lewta  and  Clarke  county,  for  the  sum  of 
I80O,  iqion  payment  by  the  latter  oi  912S 
down.  iSOO  OD  w  before  January  15.  1805, 
1173  on  pr  before  March  1.  1886,  and  $300 
on  m  before  December  1.  1805;  tiiat  at  the 
date  of  the  contract  Weed  held  the  legal  ti- 
tle to  the  land;  that  on  April  17,  1885.  May- 
er made  the  payments  of  $200  and  $175 
which  fell  due  on  January  16  and  March  1, 
18(0.  respective^,  and  that  the  receipts  for 
these  sums  were  dated  as  of  the  times  at 
uhleh  the  respective  payments  should  have 
tteen  made;  that  Mayer  did  not  have  the 
contract  recorded,  toe  the  reaacm  that  be 
bkd  im^fdt  ctmfldence  in  Weed,  and  tor  the 
Raaon  that  he  did  not  know  this  was  neces< 
■sty  tor  the  protection  of  his  rights  that  on 


or  about  April  2,  1800.  tbe  aalU  Weed  con- 
veyed the  land  described  In  the  contract  to 
one  Luther  F.  Smith  by  deed  which  was  put 
upon  the  records  of  Lewis  and  Clarke  coun- 
ty on  April  15.  1895;  that  Weed  did  not  at 
any  time  notify  Mayen*  that  the  land  had 
been  conveyed,  but  "that,  on  tbe  contrary,  he 
rectived  payments  from  Mayer  amounting  to 
$875  after  the  deed  of  April  2d  was  executed 
and  delivered  to  Smith;  that  thereafter,  on 
August  28,  1886,  Weed  wrote  Mayer  that 
he  would  be  ready  In  a  short  time  to  make 
the  title  good;  that  Mayer  did  not  learn  ot 
the  transfer  of  the  land  by  Weed  until  Sep- 
tembCT  12,  1901.  when  one  Jennie  toitin 
Heath,  as  grantee  ot  Smith,  demanded  fnun 
Mayer  possession  of  the  premises;  that  dur- 
ing all  the  time  after  his  said  transfw  to 
Smith  the  said  Weed  concealed  the  fact  of 
the  transfer,  and  led  Mayer  to  believe  that 
he  would  be  able  to  omvey  to  Mayer  accord- 
ing to  the  terms  of  their  agreemmt;  tiiat 
during  all  of  said  time  tiie  said  Mi^er  resid- 
ed upon  the  land,  expending  large  ammmts 
of  money  and  labw  In  ImiHroTing  It,  having 
fun  confl^nce  that  he  would  finally  receive 
the  titie  ttiereto  from  Weed;  that  now  he 
has  learned  that  Weed  Is  not  the  owner  ot 
the  land  and  cannot  convey  It  to  him;  that 
Weed  refuses  to  refund  to  him  the  money 
paid  under  the  terms  of  the  contract;  that 
he  refuses  to-  convey  the  title;  that  Mayer 
has  been  compelled  to  enter  Into  an  agree- 
moit  with  Jennie  Smith  Heath  by  which  he 
occupies  tbe  land  as  h»  tenant,  and  has 
thus  tost;  not  only  the  amount  paid  Weed, 
but  also  tibe  labor  and  money  expended  in 
Imivovtng  the  land;  and  that  by  reason  of 
tbe  lapse  of  time  tbe  said  Weed  cannot  now 
be  ^osecuted  toe  the  crime  thus  commits 
ted.  The  remaining  four  counts  contain 
chai^res  growing  out  of  transactions  between 
Weed  and  otbN  persons,  some  b^ng  chaiges, 
lnT(d^ng  his  personal  character,  and  others 
his  honesty  and  Integrity  as  an  attorney  and 
counselor  at  law.  The  allegations  In  the 
first  count  are  verified  upon  personal  knowl- 
edge of  the  accuser;  the  other  counts  are 
Terlfied  upon  Information  and  belief,  and 
are  not  supported  by  sworn  statements  from 
the  persons  harlng  knowledge  of  tbe  fiicts. 
The  accused,  reserving  his  right  to  contro- 
vert the  truth  of  the  charges,  as  pennlt* 
ted  by  the  statute  (Code  Olv.  Proc  I  4SSi, 
has  tied  written  objections  to  thefar  sufil- 
elraicy  to  put  him  on  trial.  To  the  first 
count  objection  Is  made,  among  others,  that 
it  does  not  charge  the  accused  wltii  any  de- 
edt,  malpractice,  crime,  or  misdemeanor, 
and,  generally,  that  It  does  not  allege  suffi- 
cient to  show  tile  accused  guilty  of  vl(^tlng 
any  of  the  provisions  of  section  402  of  the 
Code  of  CItII  Procedure,  defining  the  causes 
for  which  an  attorn^  and  cmmseto  may  be 
removed  from  his  office.  Tbe  only  objection 
made  to  the  other  charges  Is  that  tiiey  are 
Terlfied  upon  information  and  belief  only. 
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and  not  upon  fiie  knoirledge  of  tbe  accuser 
or  any  other  perstm.  The  sufficiency  of  the 
fftcts  alleged  In  tbem  to  warrant  an  ordw  of 
disbarment  Is  Hot  qnestlmed. 

The  attorney  general  has  appeared  by  re- 
quest of  this  court  aa  amlcna  carls,  and  has 
filed  a  written  argument  In  snppMt  of  the 
charges.  He  concedes  tbe  contention  of  the 
accused  that  tbe  accusatlCMi  attempts  to  pre- 
sent a  case  which  falls  within  tiie  cUiss  con- 
templated by  snbdiTlslon  6,  I  402,  Code  CIt. 
Proc..  and  that  if  the  facts  allied  do  not 
show  tbe  comml9Si<m  of  such  a  crime  or  mis- 
demeanor, or  such  acts  of  deceit  as  Imply 
moral  turpitude  In  the  accused,  the  cliarge  la 
not  sufficient.  In  substance,  to  warrant  an  In- 
Tsstigatlon.  Two  quntlons,  therefore,  must 
be  determined:  (1)  Whether  the  diarge  In 
the  first  count  Is  snfflclent  In  substance;  and 
wheth»  tbe  rerificatlon,  up<»i  Information 
and  belltf  only,  as  to  tbe  other  counts,  meets 
the  requirem»it  of  tbe  statute.  We  are  of 
tbe  c^plnion  that  both  must  be  anawered  in 
the  negative. 

1.  The  part  of  secti«i  402.  Code  CIt.  Froc., 
pertinent  to  this  discussion,  is  the  followtaig: 
"An  attorn^  and  coonsdw  may  be  removed 
or  suspended  by  the  suiM%me  court  •  •  • 
(6)  who  Is  gailty  of  any  deceit,  malpractice, 
crime  or  mlademeanor."  The  purprae  and 
Intent  of  this  provision  was  considered  by 
this  court  hi  tbe  case  of  In  re  Wellcome,  23 
Mont  140,  S8  Pac.  46,  and  tbe  apcdicatlon  to 
be  made  of  It  Is  stated  thus:  "Subdivision  6 
is  broad  enough  In  its  langaage,  and  suffi- 
ciently comprehensive  In  substance,  to  em- 
brace all  public  chaises,  wheresoever  com- 
mitted, by  attorneys,  and  to  clothe  the  court 
with  Jurisdiction  of  an  accusation  Imputing 
to  an  attorney  the  commission  of  any  crime 
or  misdemeanor  wherever  the  offense  of  it- 
self involves  or  the  circumstances  of  Its  per- 
petration reveal  the  existence  of  moral  tur- 
pitude, or  tbe  facts  attending  It  evince  such 
gross  misconduct  as  exhibits  his  unfltness  to 
remain  in  tbe  profession.  The  fifth  subdivi- 
sion, notwithstanding  its  ungrammatlcal  con- 
struction, seems  to  have  been  enacted  ex  In- 
dustria,  to  the  end  that  tbe  court  may  purge 
the  bar  of  those  attorneys  whose  characters, 
as  Illustrated  by  the  evidence  establishing 
the  truth  of  tbe  charges  preferred,  laclc  the 
attributes  of  morality  which  are  an  essential 
to  admission,  and  which  should  be  required 
as  a  continuing  condition  of  the  right  to 
practice."  In  other  words,  when  an  attor- 
ney is  shown  to  have  committed  a  crime  or 
misdemeanor,  attended  by  such  circumstan- 
ces as  imply  moral  turpitude,  or  when  be  has 
been  guilty  of  such  gross  misconduct  falling 
short  of  actual  crime  that  it  must  have  lieen 
tbe  result  of  a  depraved  nature  or  immoral 
habits,  rendering  him  unworthy  of  the  confi- 
dence of  bis  fellow  men,  he  should  be  de- 
prived of  the  right  to  remain  In  the  profes- 
sion. Just  as  tbe  right  to  enter  it  would  have 
been  denied  blm  had  he  been  sboira  to  pos- 


sess the  same  a,ttrlbate6  of  character  at  the 
time  he  applied  for  admlssimi.  This  con- 
struction was  apiwored,  and  the  reasons  In 
support  of  It  stated  at  some  length,  in  a 
subsequent  opinion  upon  another  phase  -of 
the  same  case  (In  re  Wellcome),  r^rted  hi 
23  Mont,  at  page  213,  68  Pac  47.  and  was 
the  basis  of  the  final  Judgment  tfaerehi  (Id.. 
28  Mont  450,  09  Pac.  445). 

That  no  crime  Is  charged  In  this  count  is 
dear.  Section  200  of  the  fourth  division  of 
the  Compiled  Statatea  of  1887,  which  were 
In  force  at  the  time  the  conveyance  to  Smitb 
la  alleged  to  have  beoi  made,  reads  as  f(^ 
lows: 

"9ec.  200.  Any  person  m  persons  after  o«» 
selling,  bartering,  or  disposing  of  any  tract  or 
tracts  of  land,  town  lot  or  lots,  or  executing 
any  bond  or  agreonent  for  the  sale  of  lands, 
or  town  lot  or  lots,  who  shall  again  know- 
ingly or  fraudulent^  sdl,  barter,  or  dispose 
of  the  same  tract  or  tracts  of  land,  or  town 
lot  or  lots,  or  any  part  tha%of,  or  shall  know- 
ingly w  fraudulently  execute  any  IxHid  ve 
agreement  to  sell  or  barter,  or  dispose  of  the 
same  land,  or  lot  or  lots,  or  any  part  thereof, 
to  any  other  person  or  persons,  for  a  valuable 
consideration,  every  such  offender,  upon  con- 
viction thereof,  shaU  be  punished  by  impris- 
onment In  the  territorial  prison  not  less  than 
one  year,  nor  more  than  five  years." 

If  we  substitute  the  conjunctive  "and"  for 
the  disjunctive  "or,"  counectlng  the  words 
"knowingly"  and  "fraudulently,"  tbte  section 
Is  Idratlcal,  except  In  tiie  extent  of  the  pen- 
alty, with  section  182  of  the  act  of  the  l^li- 
lature  of  California  of  1850  in  reletira  to 
crimes  and  punishments.  Like  many  oOier 
provisions  of  oar  Codes,  tlie  section  quoted 
was  adopted  from  the  Callfomta  act  tboo^ 
we  find  similar  provisions  amcmg  the  crimlaal 
statntes  of  other  states.  The  purpose  of  tbe 
iegi^tion  Is  to  declare  It  a  fdtmy  to  sell,  baF> 
ter,  or  dispose  of  lands,  or  to  make  an  agree- 
ment therefor,  for  a  raluable  consideratiOD 
and  with  ftaudnloit  Intent  after  having  once 
sold  tbem,  or  made  an  agreement  to  sell  th«n. 

The  CMistractlon  to  be  given  to  tbe  phrase 
"knowingly  or  fraudulently"  presents  more 
difficulty.  This  is  not  encountered  In  tbe 
California  act  and  dlsaKwars  from  our  own 
if  we  read  "and"  instead  of  "or."  Under  the 
former  tbe  offense  was  suffidendy  charged 
if  It  was  alleged  that  the  second  sal^  barter* 
Ing.  disposition,  m  agreement  was  made  with 
Intent  to  deftraud.  Pec^le  v.  Ganiett  85  Cal. 
475.  86  Am.  Dec  125.  We  tbhifc  "or"  shoold 
be  read  "and."  This  ctmcluslon  is  based 
both  uptm  tbe  history  of  the  legislation  and 
upon  a  consideration  to  be  hereafter  noticed. 
Tbe  California  section  was  adopted  fnsn  On 
statute  of  27  Ellz.  c.  4.  People  v.  Garaett, 
supra.  The  mischief  Boagfat  to  be  preventeA 
by  the  act  was,  among  others,  a  second  dis- 
position oC  lands  already  disposed  of,  wltb  in- 
tmt  to  defraud  either  tbe  first  or  second  pw* 
chaser.  By  express  term^  It  deirignated  tht 
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person  to  be  Injured  by  the  fraud  as  either 
the  first  or  second  purchaser.  The  California 
statute  as  well  as  our  own  left  this  to  spec- 
ulation. But  the  supreme  court  cyt  Califor- 
nia, having  the  section  under  consideration  In 
Peo(de  T.  Gamett,  supra,  held  that  under  a 
proper  construction  of  It,  In  view  of  the  mis- 
chief sought  to  be  remedied,  the  only  person 
who  could  be  Injured  was  the  first  or  second 
purchaser,  and  that  It  was  sufficient  If  It  be 
charged  that  the  fraud  was  intended  to  In- 
jure either.  We  may  remark.  In  passing, 
that  the  Callfomia  act  of  1850  was  amended 
under  the  Code  as  adopted  in  1872  (Pen.  Code 
Cal.  i  633),  and  that  the  amended  section  was 
Incorporated  in  the  Penal  Code  of  Montana 
of  1895  as  section  835.  The  purpose  of  the 
amendment  was  to  makedearthedeslgnation 
ol  the  person  to  be  Injured  by  the  fraudu- 
lent sale.  The  essence  of  the  offense,  under 
all  these  statutes,  Is,  however,  a  second  sale 
of  the  same  land,  for  value,  with  intent  to 
defraud.  The  section  (200)  of  the  Compiled 
Statutes  quoted  is  found  in  the  chapter  enti- 
tled ''Offenses  Committed  by  Cheats,  Swin- 
dlers and  Other  Fraudulent  Persons,"  and 
the  act  denounced  by  It  as  an  offense  is  thus 
classed  with  a  number  of  offenses,  each  of 
which  requires  a  specific  fraudulent  intent. 
The  same  Is  true  of  section  935  of  the  Mon- 
tana Code  of  1895,  referred  to. 

Looking,  therefore,  to  the  origin  and  pur- 
pose of  the  legislation,  it  seems  clear  that. 
In  order  to  complete  any  offense  falling  with- 
in the  purview  of  the  statute,  the  second  sale 
or  disposition  of  lands  must  be  mqde,  not 
only  with  full  knowledge  of  the  prior  conv^- 
ance,  but  also  with  a  fraudulent— that  Is,  a 
deliberately  planned— purpose  and  intent  to 
deceive,  and  {hereby  gain  an  unlawful  ad- 
vantage. This  view  would  require  "or"  to 
be  read  "and,"  It  Is  strengthened  by  the 
additional  consideration  that  if  the  disjunc- 
tive be  allowed  to  stand,  with  Its  ordinary 
signification,  the  statute  would  render  every 
second  sale  of  lands  by  the  same  person  for 
a  valuable  consideration  a  felony,  whether 
It  be  fraudulently  made  or  not;  for  It  Is 
hardly  conceivable  that  such  a  second  sale 
coQld  be  made  by  the  same  person  without 
knowledge  of  any  previous  sale  made  by 
him.  To  Illustrate:  If  A.  should,  sell  to  B. 
by  a  good  and  sufficient  deed,  which  was 
properly  put  on  record,  and  then  should  sell 
to  C.  after  fully  Informing  C.  of  the  former 
sale  to  B.,  A.  would  be  guilty  of  an  offense, 
within  the  meaning  of  tlie  statute.  This  Is 
the  identical  ca'se  considered  In  People  v. 
O&rnett,  supra,  wherein  it  was  held  that  un- 
der such  circumstances  no  offense  was  com- 
mitted, because  It  appeared  that  there  was 
no  fraudulent  intent. 

While  we  should,  ordinarily,  be  reluctant 
to  say  that  the  legislature  did  not  intend  to 
denounce  as  an  offense  an  act  which  clearly 
falls  within  the  letter  of  the  statute,  we  do 
not  hesitate  to  do  so  when  the  act  in  ques- 


tion is  fn  itself  without  harmful  effect  or 
tendency,  and  It  is  reasonably  clear  that  the 
legislature  did  not  intend  to  prohibit  it. 
We  shall  therefore  read  the  statute  as  Iden- 
tical In  the  particular  mentioned  with  the 
California  statute,  and  construe  It  according- 
ly. To  make  out  the  offense,  it  must  be  al- 
leged and  proven  (1)  that  a  sale  and  convey- 
ance, or  an  agreement  therefor,  have  be^ 
made;  (2)  that  a  second  sale  and  conveyance, 
or  an  agreement  therefor,  have  been  made 
for  a  valuable  consideration;  and  (3)  that 
such  second  sale  has  been  knowingly  made, 
and  with  a  felonious  Intent  to  defraud  either 
the  first  or  second  purchaser. 

The  facts  set  forth  In  the  first  count  of  the 
accusation  fall  very  far  short  of  these  re- 
quirements.   So  far  as  appears  therefrom, 

j  there  was  no  intent  to  defraud  either  Mayer 
or  Smith  by  the  transfer  to  Smith.  The  con- 
veyance to  Smith  may  have  been  upon  con- 
ditions and  stipulations  presnrlng  all  <^ 
Mayer's  rights,  or  with  such  reservations  as 
would  enable  Weed  to  procure  title  for  May- 
er upon  a  tender  by  the  latter  of  the  remain- 
der of  the  purchase  price.  It  Is  noifhere  al- 
leged that  the  conveyance  was  intended  to 

I  defraud  any  one,  nor  that  it  was  for  a  valu- 
able consideration.  It  Is  alleged  that  Weed 
has  refused  to  convey  the  title  to  Mayer;  but 
this  he  had  a  perfect  right  to  do,  so  long  as 
Mayer  was  In  default  In  making  payment 
under  the  contract  There  is  no  allegation 
that  a  tend^  has  been  made,  nor  any  reason 
stated  by  way  of  excuse.  While  we  do  not 
wish  to  be  understood  as  saying  that  the 
charges  in  such  cases  as  the  one  presented 
should  be  made  with  all  the  technical  pre- 
cision required  In  an  Indictment  or  Informa- 
tion, nevertheless  the  accused  is  entitled  to 
know  with  what  particular  offense  be  is 
charged,  so  that  he  may  have  opportunity  to 
meet  It  with  his  proofs.  It  Is  therefore  In- 
cumbent upon  the  accuser  to  state,  In  sub- 
stance, the  crime  upon  proof  of  which  he 
asks  the  order  of  disbarment  to  be  made. 

The  facts  stated  In  this  coimt  do  not  show 
any  such  deceit  practiced  by  Weed  as  would 
warrant  the  conclusion  that  he  Is  so  far  xm- 
worthy  of  conQdence  that  he  should  be  de- 
prived of  his  office.  There  is,  as  we  have 
seen,  an  absence  of  any  allegation  charging 
directly  that  he  Is  not  now  in  position  to  obtain 
the  title  for  Mayer,  whenever  the  remainder 
of  the  purchase  money  Is  tendered  and  a  deed 
demanded.  The  failure  oi^  the  part  of  Weed 
to  mention  the  transfer  to  Smith  when  the 
payments  were  made  in  April,  1895,  Is  entirely 
consistent  with  a  purpose  then  and  still  en- 
tertained by  him  to  make  good  his  agreement 
whenever  he  should  be  lawfully  required  to 
do  so.  Any  representation  then  or  after- 
wards made  to  Mayer  that  he  would  be  able 
to  convey  the  title,  so  far  as  the  contrary 
appears  fronl  the  chaises,  may  have  been 
iwrfectly  consistent  and  tnithful.  Before 
this  concealment  could  be  held  to  be  deceit- 
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ful  and  fraudulent,  it  should  appear  that  it 
was  made  In  order  to  obtain  the  payments 
from  Mayer,  Weed  knowing  at  the  time  that 
he  had  put  it  out  of  his  power  to  fulfill  his 
obligations  under  the  contract  The  grava- 
men of  the  charge  seems  to  be  the  injury 
suffered  by  Mayer.  It  does  not  distinctly  ap- 
pear whether  Mayer  was  In  possession  of  the 
land  at  the  time  of  the  conveyance  to  Smith. 
Therefore  his  rights  and  duties  in  the  pr«n- 
Iseg  ace  not  bef(nre  us  tas  ctmsideratlon  at 
this  time. 

2.  The  form  of  the  veriflcation  of  the  ao- 
cusatlffn  is  as  follows:  "Theodore  Mayer, 
being  first  duly  sworn,  on  oath  deposes  and 
says:  That  he  is  the  aboye-named  petition- 
er; that  be  has  read  the  foregoing  petition, 
and  knows  the  contents  thereof;  and  that 
the  facts  therein  stated  are  true  of  his  owa 
knowledge,  except  as  to  such  matters  as  are 
therein  stated  upon  information  and  belief, 
and  as  to  those  matters  he  believes  it  to  t>e 
true.  Theodore  A.  Mayer."  Specific  objec- 
tion Is  made  to  it  as  to  counts  2,  3,  4,  and  6, 
on  the  ground  that  it  does  not  meet  the  re- 
quirements of  section  420  of  the  Code  of 
Civil  Procedure.  This  section ,  provides: 
"The  accusation  must  state  the  matters  char- 
ged, and  be  verified  by  the  oath  of  some  per- 
son to  the  effect  that  the  charges  therein 
contained  are  true."  The  language  of  this 
section  Is  clear  and  explicit,  and,  construing 
it  according  to  its  manifest  meaning,  the  ac- 
cusation must  be  supported  by  the  oath  of 
some  one  having  Imowledge  of  the  facts  up- 
on which  it  is  based.  It  requires  but  tittle 
consideration  to  arrive  at  the  coadusion  that 
the  legislature  did  not  Intend  that  the  time 
of  this  or  the  district  court  should  be  taken 
up  with  the  investigation  of  chafes  based 
upon  mere  hearsay  or  rumOT.  Otherwise  the 
way  would  be  open  to  every  discontented 
litigant  to  prefer  a  charge  against  an  attor- 
ney based  up<Mi  information,  and  the  result 
would  be  a  serious  interruption  to  the  ordi- 
nary business  of  this  court.  Furthermore, 
every  attorney  would  be  liable  at  any  time 
to  be  called  to  account  and  subjected  to  the 
annoyance  of  such  proceedings  against  him, 
and  thus  be  made  to  suffer  In  his  reputation 
by  reason  of  them.  The  accuser  Is  not  a 
party  to  the  proceeding.  Therefore  the  rule 
governing  the  ordinary  v^Ification  of  a 
pleading  does  not  apply.  Neither  is  there 
any  analogy  between  this  proceeding  and  an 
ordinary  prosecution  by  a  county  attorney 
under  bis  official  oath.  Here  the  law  is  put 
in  moti(Hi  by  a  private  citizen,  and.  Just  as 
where  an  application  is  made  to  the  district 
court  by  a  private  citizen  for  an  order  requir- 
ing the  county  attorney  to  file  an  informa- 
tion in  a  particular  case  (Pen.  Code,  §  1384), 
it  may  be  Invoked  <mly  by  a  statement  of 
facts  based  upon  knowledge.  The  provision 
In  question  was  adopted  from  the  California 
Code.  The  supreme  court  of  that  state  has 
considered  It  in  two  cases,  and  the  conclu- 


sion reached  supports  our  vieir.  In  re  Hotch- 
klss,  58  Cal.  38;  In  re  Hudson,  102  Oal.  467. 
36  Pac.  S12.  It  was  also  considered  some- 
what by  thiB  court  In  the  case  of  In  re  Well- 
come, 23  Mont  213,  58  Pac.  47,  and  the  rule 
laid  down  in  the  cases  cited  waa  there  im- 
pliedly approved. 

3.  As  heretbfore  stated,  the  section  of  the 
Compiled  Statutes  quoted  was  supplanted  by 
section  835  of  the  Penal  Code  of  1895.  The 
latter  section  extends  the  penalty  to  a  max- 
imum of  10  years  in  the  state  prison.  Notli- 
ing  said  herehi  is  to  be  construed  as  an  iiiti- 
matton  that  a  prosecution  could  or  could  not 
hare  been  maintained  after  the  adc^tion  of 
the  present  Code  tor  an  <rffense  committed 
while  the  older  section  was  in  force. 

The  objections  are  sustained,  with  leave  to 
amend  the  accusation,  in  accordance  with 
the  views  herein  expressed,  and  attach  a 
proper  verification,  within  20  days  from  tbis 
date;  otherwise  the  proceeding  win  be  dis- 
missed. 

PIGOTT  and  MIIAUBN,  JJ^  ctmcnr. 


{»  Moat  W) 

BROPHT  T.  DOWNET  et  nr. 

(Sapreme  Court  of  Montana.   Jan.  13,  1902.) 

NOTE-UNBNPORCED  SECURITY— DEFB N SB- 
ACTION— LOSS  OF  SBCURITT— PLEADING. 

1.  Whrae,  in  an  action  on  a  note,  the  an- 
swer ailegee  that  the  note  was  secured  by  a 

real-estate  mortgage  executed  at  the  same 
time,  which  has  not  been  foreclosed,  sach  al- 
legation is  a  defense,  and  not  a  connterclalm, 
and  hence  a  reply  is  not  necessarr,  undw  Code 
Civ.  Proc  ${  TM-73S,  754,  requiring  a  jeply  to 
a  counterclaim. 

2.  Where,  in  an  aetloa  on  a  n,ote,  defendants 
allege  that  the  note  is  secured  by  a  mortgage 
which  has  not  been  foreclosed,  the  fact  that 
at  the  commencemeDt  of  the  action  plaintiflF 
made  an  affldavit  for  attachment,  in  woich  he 
stated  that  wlthoat  his  fault  such  security  had 
become  worthless,  could  not  affect  the  action 
of  the  court  ou  a  motion  for  nonsuit  where 
such  affidavit  was  not  offered  In  evidence. 

K  Where,  in  an  action  on  a  note,  defendants 
allege  that  the  note  is  secured  by  an  unftH-e- 
closed  mortgage,  it  is  irregular  to  show  such 
defense  by  cross-examination  of  plaintiff's  wit- 
ness. 

4.  Where,  In  an  action  on  a  note,  the  court 
had  admitted  evidence  ttiat  the  note  was  secar- 
ed  by  a  mortgage,  it  was  error  to  refuse  to  re- 
ceive evidence  that  the  mortgage  was  second 
to  another,  which  had  been  foredosed,  that  the 
pr<HX4ty  had  been  sold,  and  the  time  of  re- 
demption from  such  sale  had  rapired. 

5.  Where  a  note  was  secured  by  a  second 
mortgage,  which  has  become  of  no  value  be- 
cause of  foreclosure  of  the  first  mortgage  and 
expiration  of  the  time  of  redemption,  the  com- 
plalot  in  an  action  on  such  note  need  not  refer 
to  such  moi-tgage  or  loss  of  security,  the  aedon 
not  being  to  enforce  snch  security  under  Code 
Civ.  Proc.  S  1290,  providing  that  there  shall 
be  but  one  action  to  recover  a  debt  secured  br 
mortgage  or  to  enforce  such  secarity,  which 
action  must  be  in  accord  with  the  provisions 
of  that  chapter  relating  to  mortgage  foredo- 
suree. 

e.  Under  Cbde  Civ.  Proc.  |  1290.  regulaUng 
actions  to  foreclose  mortgages,  and  providing 
for  a  deGdenc7  judgment  after  aala  of  the 
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propertr,  the  holder  of  a  note  secured  by  a 
second  mortgage  is  not  reqaired  to  foreclose 
daring  the  period  of  redemption  after  the  first 
mortgaj^  has  been  ftffecloiied  and  the  property 
Bold  tbereuDder,  but  he  may  wait  till  bdcd  pe- 
riod has  expired  and  his  ma  is  detenniBed, 
and  then  sne  on  the  note. 

7.  Where,  in  au  action  to  foredose  a  first 
mortgage,  the  mortgagee  in  a  second  mortgage 
ih  made  a  defendant  and  defanlts,  such  action 
does  not  defeat  the  right  of  bis  as^aee  of 
the  note  to  recover  thereon  aft^  the  time  to 
redeem  the  premises  from  the  foredosuxe  sals 
has  expired. 

Appeal  from  district  court.  Sliver  Bow 
coun^;  John  Lindsay,  Judge. 

Actloa  hj  Patrldc  J.  Brophy  against  Pat* 
rick  Downey  and  wife.  From  an  order 
grantlDg  a  new  trial  after  a  nonanlt,  defmd- 
ants  appeaL  Affirmed. 

Dan  Xancey,  for  appellants.  M.  D.  Lee- 
luij  and  McBrlde  &  McBride,  tot  respondent 

PIGOTT,  J.  Action  by  the  plaintiff,  as 
assignee,  upon  a  promissory  note  made  by 
the  defendants  to  J.  H.  Smith  &  Co.  on  De- 
cember 16,  1891.  The  complaint  states  the 
execution,  assignment,  and  nonpaymmt  of 
the  note,  and  judgment  Is  demanded  for  the 
amount  thereof.  The  only  defense  pleaded 
which  need  be  mentioned  is  to  the  effect  that 
the  defendants  at  the  time  tbey  made  the 
note  executed  a  mortgage  on  land  to  secure 
its  payment,  and  that  the  mortgage  has  not 
been  foreclosed.  The  plaintiff  treats  the 
plea  as  stating  facts  sufficient  to  constitute 
a  defense,  and  we  shall  assume  that  It  does. 
No  reply  was  filed.  Upon  the  evidence  in  be- 
half of  the  plaintiff  a  nonsuit  was  ordered 
on  the  ground  that  the  defense  referred  to 
bad  been  established.  The  court  granted  a 
new  trial,  and  the  defendants  hare  appealed. 

1.  The  new  matter  pleaded  was  in  defense, 
and  did  not  constitute  a  counterclaim.  Un- 
der the  proTlslons  of  sections  720-723  and 
754  of  the  Code  of  CItU  Procedure,  an  alle- 
gation In  the  answer  of  new  matter,  to 
which  a  reply  was  not  required,  was  deem- 
ed controverted.  A  reply  was  required  only 
to  allegations  constituting  a  counterclaim. 
All  other  new  matter  was  deemed  contro- 
verted, and  hence  a  reply  was  not  necessary 
to  frame  an  issue  upon  a  plea  setting  up  an 
affirmative  defense.  Babcock  t.  Maxwell,  21 
Mont  507,  54  Pac.  943.  In  this  respect  the 
pleadings  In  the  case  at  bar  inust  be  tested 
by  these  sections.  In  Arthur  v.  Insurance 
Co.,  78  N.  Y.  462,  34  Am.  Rep.  650  (cited  In 
Babcock  v.  Maxwell,  supra),  the  rule  de- 
duced from  similar  statutes  was  said  "to  be 
so  broad  that  It  secures  to  the  plaintiff  the 
benefit  of  every  possible  answer  to  the  de- 
fense made  by  way  of  new  matter,  not  con- 
stituting a  counterclaim,  as  fully  as  though 
it  were  alleged  in  the  most  perfect  manner. 
For  that  purpose,  evidence  admissible  under 
the  principles  of  either  law  or  equity  takes 
the  place  of  pleading."  Of  the  correctness 
of  this  declaration  we  think  there  can  be 
no  reasonabte  doubt  It  la  to  be  observed 


that  senate  bUl  No.  81.  cmtttled  *'An  act  to 
amend  sections  720  and  722,  chapto-  VI,  title 
VI,  part  II,  of  the  Code  ot  Civil  Procedure 
of  Montana,  r^ti&g  to  pleadings  In  clvH  ac- 
tlona,"  approved  February  22.  1899,  and 
found  at  page  1^  of  the  8e88l<Hi  Laws  of 
that  year,  which  amended  sectlona  720  and 
722,  Bupra,  so  that  all  new  matter  In  an  an- 
swer must  be  taken  as  true  unless  traversed 
or  confessed  and  avoided  by  reply,  was  pass- 
ed after  tiie  IsBnea  In  ttils  action  were  made 
up,  and  hence  la  without  pwtlnency.  The 
plaintiff  was  therefore  oitltled  to  Introduce, 
at  the  proper  time,  evidence  tending  to  rebut 
or  avcdd  any  new  matter  alleged  In  the  an- 
swer. 

2.  At  the  commencement  of  the  action  the 
plaintiff  sought  an  attachment,  under  sec- 
tions 800  and  891  of  the  Code  of  Civil  Pro- 
cedure, and  made  and  filed  an  affidavit  stat- 
ing, among  other  things,  that  the  payment 
of  the  note  had  not  been  secured  by  any 
mortgage  or  lien  upon  real  or  i>ersonal  prop- 
erly, exc^t  originally  by  a  certain  mortgage 
upon  real  estate,  which  security  had,  without 
any  act  <^  the  plaintiff  or  any  person  to 
whom  the  security  was  given,  become  value- 
less. He  argues  that  this  affidavit  tended  to 
prove  the  worthlessness  of  the  secorlty,  and 
that  the  nonsuit  was  therefore  erroneous, 
and  the  order  granting  a  new  trial  correct. 
To  dispose  of  this  argument.  It  is  enough  to 
say  that  the  affidavit  was  not  put  In  evi- 
dence, nor  was  it  offered.  Whether  It  should 
have  been  excluded  if  offered,  and  what  ef- 
fect, if  any,  It  would  have  had  it  received, 
are  matters  not  here  involved. 

3.  For  the  sole  purpose  of  establishing  the 
defense  referred  to,  the  defendants,  on  their 
cross-examination  of  a  witness  for  the  plain- 
tiff, elicited  evidence  to  prove  that  at  the 
time  they  made  the  note  they  also  made  a 
mortgage  on  land  to  secure  its  payment, 
and  that  it  bad  not  been  foreclosed.  To  the 
reception  of  this  evidence  the  plaintiff  ob- 
jected as  not  proper  to  be  introdnced  upon 
cross-examination,  and  took  an  exception. 
The  plaintiff  then  offered  evidence  to  show 
that  the  defendants  on  July  21,  1891,  made 
to  one  McMonigle  a  prior  mortgage  upon 
the  same  land  to  secure  payment  of  a  debt 
owing  by  them  to  McMonigle;  that  the  mMt- 
gage  bad  been  foreclosed  by  suit  to  which  J. 
H.  Smith  &  Co.,  as  subsequent  lienors,  were 
parties  defendant;  and  that  at  the  decretal 
sale,  which  took  place  some  two  years  before 
the  complaint  in  the  present  action  was  filed, 
the  land  was  struck  off  to  persons  other  than 
the  defendants,  at  a  price  not  greater  than 
sufficed  to  satisfy  the  McMonigle  mortgage.. 
The  defendants  objected  that  the  evidence 
offered  was  Incompetent,  Irrelevant,  imma- 
terial, and  not  warranted  by  the  issues.  The 
objection  was  sustained  upon  the  ground 
that  the  pleadings  did  not  "Justify  the  Intro- 
duction of  the  testimony  sought  to  be  intro- 
duced," the  plaintiff  excepting. 

The'  chief  contentlona  of  the  defendants 
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are  that  Id  an  action  to  recover  a  personal 
judgment  for  a  debt,  the  payment  of  which 
was  at  any  time  secured  by  mortgage,  the 
complaint  must  state  that  fact,  and  then 
avoid  its  effect  by  appropriate  averments 
showing  that  the  security  has  become  lost 
or  valueless  by  no  act  of  the  plaintiff  or 
those  through  whom  he  traces  title;  that 
the  evidence  offered  and  excluded  in  this 
case  did  not  tend  to  show  such  loss  of  se- 
curity, nor  that  it  had  been  exhausted;  and 
that  the  omission  of  the  plaintiff's  asslgnora 
to  CTforce  their  lien  in  the  suit  brought  to 
foreclose  the  McMonlgle  mortgage  bars  the 
present  action.  These  contentions  are  bas- 
ed upon  section  1290  of  the  Code  of  Civil 
-Procedure,  which  reads  as  follows:  "Sec. 
1200.  There  is  but  one  action  for  the  recov- 
ery of  debt,  or  the  enforcement  of  any  right 
secured  by  mortgage  npon  real  estate  or  per- 
sonal property,  which  action  must  be  In  ac- 
cordance with  the  provisions  of  this  chapter. 
In  such  action  the  court  may,  by  its  judg- 
ment, direct  a  sale  of  the  encumbered  prop- 
erty (or  80  much  thereof  as  may  be  necessary), 
and  the  application  of  the  proceeds  of  the 
sale  to  the  payment  of  the  costs  of  the  court 
and  the  expenses  of  the  sale,  and  the  amount 
due  the  plaintiff;  and  if  It  appear  from  the 
sheriff's  return  that  the  proceeds  are  Insuffi- 
cient, and  a  balance  still  remain  due,  Judg- 
ment can  then  be  docketed  for  such  balance 
against  the  defendant  or  defendants  person- 
ally liable  for  the  debt,  and  it  becomes  a 
lien  upon  the  real  estate  of  such  judgment 
debtor,  as  in  other  cases  on  which  execution 
may  be  Issued.  Xo  person  holding  a  con- 
veyance from  or  under  the  mortgagor  of  the 
IH'operty  mortgaged,  or  having  a  Hen  there- 
on, which  conveyance  or  lien  does  not  appear 
of  record  in  the  proper  ofBce  at  the  time  of 
the  commencement  of  the  action,  need  be 
made  a  party  to  such  action;  and  the  judg- 
ment therein  rendered,  and  the  proceedings 
therein  had,  are  as  conclusive  against  the 
party  holding  such  unrecorded  conveyance 
or  Hen  as  if  he  had  been  made  a  party  to  the 
action."  The  plaintiff's  position  is  that  the 
existence  of  mortgage  security  Is  not  part 
of  the  statement  of  his  cause  of  action,  but 
l8  affirmative  matter  to  be  pleaded  and  prov- 
ed In  defense,  and  that  by  the  sale  under 
decree  In  the  foreclosure  suit  his  security 
was  lost  without  act  or  fault  of  himself  or 
of  his  assignors. 

No  obligation  rested  upon  the  plaintiff  to 
state  whether  or  not  there  was  a  mortgage. 
The  fact  that  there  was  a  mortgage  in  no 
wise  contradicted  or  disproved  any  allega- 
tion of  the  complaint.  Such  fact,  which 
was  sought  to  be  established  as  an  affirma- 
tive defense,  and  not  as  bearing  upon  any 
other  Issue,  was  new  matter  to  be  proved 
by  tlie  defendants  In  making  out  their  case, 
and  not  (under  the  practice  prevailing  in 
Montana)  by  cross-examination  of  the  plain- 
tiffs witnesses,  who  had  remained  silent  up- 
on the  subject  We  do  not  hold  that  the  ad- 


mission ot  the  evidence  on  cross-examina- 
tion was  prejudicial,  or  an  error  of  eufflclent 
magnitude  to  warrant  an  affirmance  of  the 
order  awarding  a  new  trial.  Upon  this 
question  we  express  no  opinion.  But  the 
court  after  admitting  evidence  that  pay- 
ment of  the  note  had  been  secured  by  a 
mortgage  which  had  not  been  foreclosed, 
^ould  have  received  the  evidence  offered 
by  the  plaintiff  to  show  that  the  land  had 
been  sold  under  a  decree  foreclosing  the  pri- 
or mortgage  to  McMonlgle,  and  that  the  sale 
exhausted  the  security. 

The  evidence  (^ered  was  both  relevant 
and  material.  If  payment  of  the  debt  had 
been  secured  by  mortgage,  and  the  security 
had  been  lost  or  rendered  valueleps  by  the 
negligent  act  or  other  fault  of  the  plaintiff 
or  his  aeaignors,  he  could  not,  these  tacts  ap- 
pearing, maintain  the  present  action.  If, 
liowever,  there  had  been  such  a  mortgage 
given,  and  the  security  which  It  afforded 
had  been  lost  without  fault  on  the  part  of 
the  plaintiff  or  his  assignors,  the  action  can 
be  maintained.  It  lies  unless  payment  of 
the  debt  was  secured  by  mortgage  at  the 
time  of  its  commencement  (perhaps  It  could 
not  be  maintained  if  so  secured  pendente 
lite),  or  the  security  which  the  mortgage 
once  gave  has  been  lost  or  rendered  nuga- 
tory by  the  act  of  the  plaintiff  or  his  prede- 
cessors in  Interest.  Now,  the  period  pre- 
scribed by  statute  for  redemption  from  the 
foreclosure  sale  had  expired  long  before  this 
action  was  begun,  and,  unless  redemption 
was  made  within  the  time  fixed,  the  pur- 
chaser would,  as  against  the  plaintiff,  be  in- 
vested with  the  title  possessed  by  the  mort- 
gagors at  the  time  the  prl(Hr  mortgage  was 
made,  and  thereby  the  Hen  of  the  plaintifTs 
subsequent  mortgage  would  be  extingulahed. 
In  the  absence  of  a  redemption,  the  purchas- 
er was  clothed  with  such  title  on  the  day 
when  he  could  successfully  demand  a  deed 
from  the  sheriff.  In  that  event  there  could 
be  nothing  subject  to  the  purported  Hen  of 
the  subsequent  mortgage,  and  consequently 
no  equity  to  foreclose.  Of  course,  if  it 
should  appear  that  the  plaintiff  or  his  as- 
signors had  redeemed  the  property  from  the 
sale  under  the  decree  foreclosing  the  Mc- 
Monlgle mortgage,  or  that  the  defendants 
had  either  redeemed  or  acquired  title  to  the 
property  after  the  sale,  a  different  question 
w^ould  be  presented.  It  does  not  arise  on 
this  appeal.  A  subsequent  mortgagee,  as 
such,  has  no  security,  within  the  meaning 
of  section  1290,  supra,  after  the  property 
has  been  sold  under  decree  foreclosing  a  su- 
perior mortgage,  and  the  purchaser  has  be- 
come entitled  to  a  deed,  no  matter  what 
the  actual  value  of  the  property  may  have 
been  or  may  be.  The  evidence  excluded 
would  tend  to  establish  that  the  mortgage 
no  longer  secured  payment  of  the  note. 

The  next  question  is,  would  the  evidence 
offpred  have  proved  that  the  security  afford- 
ed by  the  subsequent  mortgage  had  been 
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lost  tiiroiigh  the  fault  of  the  plaint'iff  or  his 
assffoiorg?  We  are  satisfied  U  would  not,  but 
on  tbe  contrary,  would  liave  shown  prima  fa- 
cie, that  sach  loss  was  without  his  or  thdr 
fault. 

(a)  The  subseguent  tauNrticage  remained  a 
subsisting  Hen  during  tbe  period  of  redemi>- 
titm,  and  It  may  be  that  the  plaintiff  could 
not  have  maintained  an  action  on  tbe  debt 
alone  nntn  the  time  for  redemption  expired. 
But  howerw  that  may  be,  be  could,  within 
tiw  period,  hare  sued  to  toreci6se  his  mort- 
gage^ Did  the  law  Impose  upon  blm  tlM 
oUlgatlcHi  to  bring  su^  a  suit  within  the 
time  allowed  for  redemption,  under  penalty 
of  losing  his  right  (Ht  action  tac  a  personal 
judgment  upon  the  debt?  Many  reasons 
might  be  suggested  why  the  duty  did  not 
rest  upon  him.  One  Is  that  in  such  a  suit 
he  would  have  eocountered  the  previous 
sale,  from  which  a  redemption  was  neces- 
sary in  ord^  to  make  his  lien  ot  any  value. 
Suffice  tt  to  say  that  he  owed  no  sudi  duty 
to  the  mortgagors.  He  was  not  bound  to  re- 
deem or  to  sue  for  tbe  foreclosure  of  his 
mor^sge  within  the  six  months  allowed  by 
statute  for  redemption.  We  are  not  aware 
of  any  rule  which  required  the  plalntlflF.  as 
a  subsequoit  mortgagee,  to  sue  whenever 
tbe  prior  mortgagee  might  choose  to  do  so. 
Savings  Bank  of  San  Diego  Co.  v.  Omtral 
Market  Co.,  122  OaL  2a  M  Pac.  273.  We 
cannot  hold  that  he  was  so  bound  without 
reading  Into  section  1280,  supra,  a  provision 
to  tiiat  effect,  or  construing  the  mortgage  so 
as  to  Include  such  a  stipulation.  We  may  not 
do  either.  The  idalntilt's  omission  to  sue 
did  not  occasion  the  loss  of  the  security. 
Tlie  plalntur  fras  not  in  taalt.  He  violated 
no  duty  which  he  owed  to  the  mortgages. 
The  defendants,  by  falling  to  pay  the  Mc- 
Mtmlgle  mortgi^  so  t2iat  the  ^IntlfTs 
nuHtgage  might  be  «aforced  against  the 
land,  permitted  and  occasioned  the  loss,  i 
Their  fault  made  tbe  security  valueless. 
Tbe  law  does  not  prohibit  a  poscmal  action 
when  it  is  rendered  necessary  by  such  fault 
of  the  mortgagors.  Section  1290,  supra,  was 
adopted  from  the  Code  of  Civil  Procedure  of 
California,  and  In  Bank  T.  Oasacda,  103  Cal. 
641,  37  Fac.  648,  the  supreme  c<Mirt  of  that 
state  says  of  the  mactment:  "The  obvious 
purpose  of  the  statute  Is  to  compel  one  who 
has  taken  a  spedal  lien  [by  mw^ge]  to  se- 
cure his  debt  to  exhaust  his  security  bef<nre 
having  recourse  to  the  general  assets  of  the 
debtor.  When  he  has  done  this,  or  when, 
without  his  fault,  the  security  has  be«i  lost, 
tbe  policy  of  the  law  does  not  prohibit  a 
pttsonal  action."  To  tbe  same  effect  are 
Savings  Bank  of  San  Diego  Co.  v.  Central 
Market  Ca.  supra;  Otto  v.  Long,  127  CaL 
471,  50  Pac.  895;  Toby  v.  Eallroad  Co.,  9S 
Cal.  490,  33  Pac.  550;  and  Blumberg  v.  Birch, 
80  Cal.  416,  34  Pac.  102,  37  Am.  St.  Bep.  67. 

The  dedslon  in  Barblerl  v.  Bamalll,  84 
CaL  154,  23  Pac.  1086,  does  not  necessarily 
conflict  with  tbe  rule  which  we  announce; 
iot,  as  pointed  out  In  Otto  v.  Long,  sui^a, 


the  plaintiff  in  that  case  held  a  tbird  mort* 
gage,  and  broui^t  a  perscmal  action  to  re- 
cover the  debt,  asserting  the  light  to  disre- 
gard the  mortgage  because  tbe  amount  due^ 
on  the  prloi> mortgages  exceeded, the  value 
of  the  security.  The  prior  mortgages  had 
neither  been  foreclosed  nor  otherwise  satis- 
fled,  and  the  court  held.  In  etfeet,  that  so 
long  as  the  plaintiff  had  a  mortgage  lien  on 
real  property  bis  actim  must  be  the  one 
provided  fw  In  a  8ecti<»i  of  the  Code  of  Civil 
Procedure,  which  corresp<mds  with  section 
1290.  supra.  This  was  sayhig,  In  substance, 
that  a  foreclosure  and  sale  Is  the  special 
mode  provided  for  ascertaining  whether  the 
property  subject  to  the  Hea  of  a  particular 
mintgage  is  of  value  as  security;  in  other 
words,  whether  the  mortgage  Is  really  a  se- 
curity tot  the  debt  We  do  not  understand, 
bowevw,  that  tbe  only  mode  of  ascertaining 
whether  a  particular  mortgage  Is  of  value 
Is  by  its  fMKclosure.  The  statute  must  re- 
ceive an  interinretatlon  in  keeping  with  Its 
design  and  spirit  and,  being  a  special  re- 
striction of  the  general  r^ht  to  enforce  con- 
tracts by  means  of  the  usual  actlcms,  should 
never  be  so  construed  as  to  forbid  an  action' 
not  plainly  prohibited  by  its.  provisions. 
The  view  which  the  defendants  would  have  • 
us  take  of  the  section  Is  extxemdy  technical, 
and  does  violence  to  its  intent  Surely  tbe 
exhaustion  of  the  security  by  sale  under  a 
inrlor  mortgage  or  other  lien  upon  tbe  same 
property  would  sufllce  to  show  that  the  sub- 
sequent mortgage  is  without  value  as  securi- 
ty. Nor  Is  Largey  v.  Chapman,  18  Mont 
563,  46  Pac.  80^  to  the  contrary  txt  anything 
decided  In  this  opinion.  Largey  sued  Astle 
&  Chapman  to  recover  judgment  for  a  debt 
Tbe  defendants  1^  answer  alleged  that  their 
Indebtedness  to  the  plaintiff  was  secured  by 
a  chattel  mortgage  which  had  never  been 
forecUHied,  and  this  allegation  the  plaintiff 
admitted,  but  contended  that  notwithstand- 
ing the  debt  was  secured,  he  could  maintain 
his  action  upon  the  debt  without  seeking  to 
foreclose  the  chattel  mortgage.  Thte  court 
bdd  that  Largey  could  not  thus  waive  the 
mwtgage  and  consider  It  as  naught  but 
that  under  tbe  pleadings,  his  only  remedy 
was  by  an  action  to  foreclose  the  mortgage. 

(b)  At  the  time  this  action  was  commenced 
the  mortgage  of  December  16,  1801,  stood 
upon  the  records  In  the  name  of  plalntlfTs 
assignors,  who  were  made  parties  d^endant 
in  the  suit  to  -foreclose  tiie  McMonlgle  mort- 
gage, the  complaint  alleging  that  they  "have 
or  claim  (o  have  some  interest  In  or  claim 
upon  said  premises,  or  some  part  thereof,  as 
purchasers,  mortgagees,  Judgment  creditors, 
or  othOTwIse,  which  Interest  or  claims  are 
subsequent  to  and  subject  to  the  Hen  of  tbe 
plaintiff's  mortgage."  They  did  not  appear, 
and  the  d^(;ree  declared  the  averments  of 
the  complaint  to  be  true.  The  defendants 
now  Insist  that  the  plaintiff's  asslgnora 
should  have  set  up  their  mortgage  and  sought 
its  fOTeclobure  in  the  former  suit  and  that, 
having  failed  to  do  so,  tbey  cannot  maintain 
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the  present  actkm.  This  position  Is  mani< 
festiy  tmtKUible.  The  mortgage  to  the  plain- 
dflTs  sMignon  was  of  record,  and  they  were 
made  parties  for  the  purpose  of  foreclosing 
their  equitable  (as  distinguish^^  from  statu- 
tory) right,  as  subsequent  lienors,  to  redeem. 
By  making  dtfaolt  they  admitted  the  alle- 
gation; but  if,  for  example,  they  liad  held  liens 
superior  to  the  McMonlgle  mortgage,  the  ad- 
mission of  the  allegation  quoted  could  not 
have  affected  the  priority  of  their  liens,  for 
the  effect  of  a  sale  of  mortgaged  lands  under 
a  decree  rendered  by  default  must  under 
such  an  allegation  as  the  one  quoted,  which 
was  not  designed  to  tender  an  issue  as  to 
priority,  be  confined  to  liens  acquired  subse- 
quently to  the  mortgage.  Foval  t.  Benton, 
48  lU.  App.  638;  Frost  v.  Kooo,  80  N.  Y. 
423:  Brown  r.  Volkenlng,  64  N.  T.  76;  Bank 
T.  Goldman.  76  N.  Y.  127;  Smith  t.  Roberts, 
81  N.  Y.  470;  Slchler  v.  Look.  88  CaL  600, 
20  Pac.  220.  In  such  a  suit  the  inferior  lien- 
ors may.  If  they  see  fit  to  do  so,  appear  and 
obtain  a  decree  of  foreclosure,  and  so  the 
plalntifTs  assignors  might,  as  subsequent 
mortgagees,  have  sought  a  foreclosure  In  the 
suit  npoti  the  McMonlgle  mortgage,  but  they 
were  not  bound  to  do  so,  and  the  omission 
has  not  deprived  the  plaintiff  of  the  right  to 
maintain  this  action.  Savings  Bank  of  San 
Diego  Co.  T.  Central  Market  Co.,  supra.  We 
cannot  approve  the  course  of  reasoning  or  the 
result  tn  Brown  t.  WlUIs.  87  Cal.  235,  7  Pac. 
682,  aa  we  think  both  are  demonstrably  er^ 
roneous. 

As  the  order  granting  a  new  trial  most  be 
afilrmed  for  the  reastHU  etated,  we  deem  It 
unnecessary  to  express  an  opinion  with  re- 
spect to  the  force  or  effect  upon  section  1290, 
supra,  of  section  8754  of  the  Civil  Code,  pro* 
viding  that  "the  existence  of  a  Hen,  as  se- 
curity for  the  performance  of  an  obligation, 
does  not  affect  the  right  of  the  creditor  to 
enforce  the  obligation  without  regard  to  the 
lien."  Whether  this  section  modifies  section 
1290  Is  a  question  reserved. 

The  order  granting  a  new  trial  Is  affirmed. 
Let  remittitur  Issue  forthwith.  Affirmed. 

BKANTLT.  a  J.,  and  MILBUBN,  con- 
cnr.  .  ' 

(S  Idaho,  183) 

In  re  PIBROS. 
(Sapreme  Court  of  Idaho.  Jan.  14.  1902.) 

HABEAS  CORPUS— CRIMINAL  UW— DaHURRBa 
—NEW  INFORMATION. 

Application  for  a  writ  of  bsbeas  corpus 
will  be  denied  where  It  appears  from  the  peti- 
tion therefor  that  the  defendant  Is  coafined  in 
the  penitentiary  under  a  Jadfrment  of  coavic- 
tion  upon  a  new  Information  filed  by  the  prose- 
cuting attorn^  under  an  order  of  court  sus- 
taining a  demurrer  to  the  former  Information, 
and  groDtiog  leave  to  file  a  new  Information, 
as  such  order  Is,  in  effect,  a  compliance  with 
the  provisions  of  sections  7745-7747,  Rev.  St. 
(Syllabus  by  the  Court.) 

Application  of  E.  W.  Pierce  for  writ  of 
habeaa  corpus.  Writ  denied. 


W.  ^  Stionb.  fttr  peUtkmei; 

PBR  CCBIAM.  This  la  an  aj^IleatfOD 
br  B.  W.  Pierce,  by  petition,  for  a  writ  of 
habeas  corpus,  Hie  petltlMier  dalma  that 
be  Is  unlawfully  restrained  of  his  llbntgr  hj 
the  warden  of  the  state  penitentiary  of  the 
state  of  Idaho  unda  the  followlnf  circum- 
stances: That  prior  to  December  4,  1901,  an 
InformatlMi  by  t^e  public  prosecuting  attor- 
ney of  Canyon  county  waa  filed  In  the  dis- 
trict court  of  tbe  Third  Judldkl  district.  In 
and  for  Canyon  county,  charging  tlie  peti- 
tioner with  the  crime  of  embeszlement,  to 
which  Information  the  defendant  filed  a  de- 
murrer. That  on  the  5tb  day  of  December, 
1801.  the  said  district  court  after  hearluf 
argument  upon  said  demurrer,  made  the  fol- 
lowing oxiet,  to  wtt:  *^be  court  after  due 
deliberation,  sustains  the  dnnarrer,  and 
grants  the  county  attorney  leave  to  file  a 
new  Information.**  O^at  thereafter.  In  the 
said  court  and  pursuant  to  said  order,  the 
prosecuting  attorney  of  Canyon  county  filed 
another  Information  against  defendant  cbaiv 
ging  him  with  the  same  offense.  That  there- 
after, In  the  said  district  court  the  defend- 
ant moved  to  dismiss  the  action  for  the  rea- 
son that  the  said  Information  was  filed  by 
the  prosecuting' attorney  without  direction  of 
the  court  which  motion  was  by  the  court 
overruled  and  denied.  Thereafter  the  de- 
fendant was  tried  by  a  Jury,  convicted,  and 
duly  sentenced  to  Imprisonment  In  the  state 
prison,  under  which  judgment  of  conviction 
he  Is  now  being  detained  by  the  said  warden 
of  the  penitentiary. 

It  Is  argued  that  the  order  sustaining  the 
demurrer  to  the  first  Information  terminated 
the  action,  and  was  a  bar  to  further  pro- 
ceedings, inasmuch  as  the  district  court  did 
not  specifically  direct  the  prosecuting  at- 
torney to  file  another  information.  This  con- 
tention la  based  upon  the  provisions  of  sec- 
tions 7745-7747,  Kev.  St,  which  are  as  fol- 
lows: 

"Sec  7745.  Upon  considering  the  demurrer, 
the  court  must  give  judgment  either  allow- 
ing or  disallowing  It  and  an  order  to  that 
effect  must  be  entered  upon  the  minutes. 

"Sec.  7746.  If  the  demurrer  Is  allowed, 
the  judgment  Is  final  upon  the  Indictment  d^ 
murred  to,  and  Is  a  bar  to  another  prosecu- 
tion for  the  same  offense,  unless  the  court 
being  of  the  opinion  that  the  objection  on 
which  the  demurrer  Is  allowed  may  be  avoid- 
ed In  a  new  Indictment  directs  the  caae  to 
be  resubmitted  to  the  same  or  another  grand 
Jury. 

"Sec.  7747.  If  the  court  does  not  direct 
the  case  to  be  resubmitted,  the  defendant 
If  In  custody,  must  be  discharged,  or  It 
admitted  to  ball,  his  ball  Is  exonerated,  a 
If  he  has  deposited  money  Instead  of  ban* 
the  money  must  be  refunded  to  him." 

In  behalf  of  the  petitioners  contention 
we  are  dted  to  the  following  authorities: 
People  T.  Jordan,  68  GaL  219;  People  v. 
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O'LeaiT,  77  Cal.  30.  18  Fac.  S56;  Ex  parte 
WUliamB,  4S  Pac.  409.  116  CaL  612;  State 
T.  Comfort  22  Minn.  271.  In  People  T. 
Jordan,  supra,  a  demurrer  was  sustained  to 
tbe  Information.  The  trial  court,  after  hear- 
log  argument  upon  the  demurrer,  Intimated 
that  It  would  later  make  an  order  sustain- 
ing the  donurrer;  and,  before  the  demurrer 
was  sustained,  the  prosecuting  attorney  filed 
a  second  infoimatlon  based  upon  the  same 
offoise.  Afterwards  tbe  trial  court  made 
an  order  smtalnlng  the  demmxer  to  the 
lint  InformatliHi.  and  the  Bupreme  court 
Bays:  "No  leave  of  the  court  was  asked  or 
glTen  for  filing  the  second  Information." 
That  case  Is  unlike  the  one  at  bar.  Here 
leave  was  expressly  granted  by  the  court  to 
the  prosecuting  attorney  to  file  a  new  Infor- 
mation. In  People  v.  O'Leaiy,  siqtra.  whlcb 
was  an  appeal,  the  supreme  court  of  Cali- 
fornia refused  to  reverse  a  Judgment  of  con- 
vlctlim  (or  the  reason  that  the  trial  court 
failed  to  render  an  (pinion  that  the  objec- 
tions to  the  Information  to  which  the  demur- 
rer bad  been  snstalned  could  be  overcome  by 
filing  anothOT.  The  decision  In  that  case 
has  no  application  to  the  question  before  us. 
In  Ex  parte  WlUiams,  supra,  tbe  supreme 
court  of  California  In.  April,  1887,— more  than 
10  years  after  the  statute  In  question  here 
had  been  adopted  by  the  Idaho  legislature,— 
■ustalned  the  contention  made  the  peti- 
tioner, but  we  do  not  fe^  Inclined  to  follow 
tliat  declBl<m.  The  rule  of  borrowed  stat- 
utes and  borrowed  constructions  to  the  same 
has  no  application  here.  In  State  v.  Com- 
fort; supra,  the  supreme  court  of  Minnesota, 
under  a  statute  substantially  tbe  same  as 
ours,  but  which  goes  farther,  and  permits 
amendments  to  an  indictment  without  resub- 
mlsBlon  to  the  grand  jury,  reversed  a  judg- 
ment of  qonvlctlon  for  the  reason  that  to  a 
former  Indictment  for  the  same  offense  a  de- 
murrer bad  been  sustained,  and  It  was  not 
a  matter  of  record  that  the  case  had  been 
resubmitted  to  tbe  grand  Jury.  The  court, 
after  stating  the  facts,  said:  "The  allow- 
ance ot  an  amendment  or  direction  for  resub- 
mlMlon  must  be,  by  matter  of  record,  made 
at  the  same  time  when  tbe  demurrer  Is  al- 
lowed, and  ought  regularly  to  be  made  In 
the  order  or  judgment  allowing  the  demur- 
rer. Otherwise  tbe  defendant  will  never 
know  when  his  case  la  finally  determined 
I?  the  judgment  on  the  demnner."  In  the 
case  under  consideration  the  order  whlcb 
sustained  the  demurrer  to  the  Information 
granted  leave  to  the  prosecuting  attorney  to 
file  a  new  Information.  Tbto  was,  In  effect; 
dhrecting  tbe  district  attorney  to  reconsider 
tbe  matter,  and  If,  In  bis  judgment.  It  was 
proper  to  file  a  new  Infornuttlon,  to  do  so. 
If  the  petitioner  bad  been  prosecuted  by  In- 
dlctmoit  Instead  of  by  Information,  the  or- 
der sustaining  the  demurrer  to  the  Indict- 
ment should  have  directed  the  resubmission 
of  flje  case  to  the  grand  jury,  but  It  would 
not  have  been  proper  for  the  court  to  have 


directed  the  grand  jury  to  find  a  new  In- 
(Uctment  The  county  attorney  Is  an  officer 
of  tbe  court,  and  to  some  extent  subject  to 
the  control  of  the  court.  "Vfe  think  tiiat  the 
order  granting  blm  leave  to  file  a  new  Infor- 
mation, whether  made  at  bis  request  or  not, 
Is  tantamount  to  tbe  resubmission  of  the 
matter  to  him,  wblch  is  all  that  the  statute 
cited  supra  contemplates  should  be  done  In 
case  of  an  Indictment  to  which  a  demurrer 
has  been  sustained;  and  we  fall  to  see 
wherein  any  substantial  right  ot  tbe  petltion- 
er  was  prejudiced.  If  tbe  writ  demanded 
had  bieen  granted,  and  the  case  presented  by 
the  petition  should  not  be  .traversed  In  any 
particular  by  a  return  to  the  writ  this 
court  woold  feet  It  its  du^,  under  the  pro- 
visions of  our  Penal  Code,  to  refuse  to  order 
the  discharge  of  the  prisoner. 

For  which  reasons,  under  tbe  provisions  of 
section  8343.  Rev.  St.  the  api^Icatlon  for  a 
writ  of  habeas  corpus  should  b^  and  the 
same  Is,  denied. 


(g  Idabo,  190) 
MAHONET  T.  ELUOTT  et  al. 
(Supreme  Court  of  Idaho.  Jan.  15.  1902.) 

APPEAL-PLA.CB  OP  HEARING. 
Tbe  place  of  hearing  an  appeal  to  the  an- 
preme  court  from  a  judgment  in  a  proceeding 
to  remove  a  coonty  offlcer  is  determined  by  the 
act  of  February  2,  1809  (Seas.  Laws  1800, 
P-  6). 

(Sj^btts  by  the  Court.) 
Appeal  from  district  conrt;  Shosbcme  coun- 
ty. 

Action  by  John  P.  Mahoney  against  John 
M.  Elliott  and  others.  From  a  judgment  ot 
dismtesal,  plaintiff  appeals.  Motion  to  place 
cause  on  calendar,  and  to  bear  same  at  Boise 
City.   Motion  denied. 

Alfred  A.  Fraser.  for  appellant  W.  W. 
Woods,  W.  B.  Heybum,  0.  W.  Bealfl^  and 
Walter  A.  Jones,  for  respondents. 

PER  CURIAM.  The  ai^ellant, filed  a  com- 
plaint In  the  district  court  of  the  First  Ju- 
dicial district  in  and  for  Shoshraie  county, 
seeking  to  remove  John  M.  Elliott  Moses  S. 
Simmons,  and  Israel  B.  Cowen,  the  respond- 
ents, from  tbe  offices  of  county  commissioners 
ot  said  county.  The  respondents  Interposed 
a  demurrer  to  the  complaint  which  was  sus- 
tained, and  the  cause  was  by  a  Judgment  in 
the  district  court  dismissed.  From  the  Judg- 
ment of  dlamlssal.  the  appellant  has  ap- 
pealed. 

The  appellant  moves  that  the  cause  be  put 
upon  the  calendar  and  heard  at  the  present 
January  term  at  Boise  City.  The  appellant 
argues  that  this  is  a  special  proceeding,  and. 
that  the  statute  regulating  the  place  of  hear- 
ing appeals  to  this  court  has  no  application 
to  this  ^peal.  Section  3  of  the  statute  Is 
as  follows:  "TTnless  by  agreement  of  parties 
causes  In  which  writs  of  error  or  appeals  are 
taken  to  the  supreme  court  of  tbe  state  of 
Idaho  from  the  counties  of  Kootenai,  Sho- 
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shone,  t^atah.Nez  Perce  and  Idaho  or  counties 
hereafter  created  therefrom,  EPhall  be  heard 
at  Lewlston;  and  cauaes  Id  which  write  of 
error  or  appeals  are  taken  to  said  supreme 
court,  from  the  counties  of  Ada,  Boise,  Owy- 
hee, Elmore,  Cassia,  Logan,  Alturaa,  Oneida, 
Bear  Lake,  Bingham,  Lemhi,  Waahli^ton, 
Cuater  and  Canyon  or  counties  hereafter  cre- 
ated therefrom,  shall  be  heard  at  Boise  City: 
provided,  that  in  criminal  cases,  writs  of  er. 
ror,  habeas  corpus,  certiorari  and  appeals, 
may  on  motion  of  defendant  be  heard  before 
the  supreme  court  either  at  the  city  of  Lewis- 
ton  or  at  Boise  City."  Act  Feb.  2,  1899  (Sess. 
Ijaws  1899,  p.  6).  Under  our  view  of  the 
statute,  the  respondents  are  entitled  to  a 
hearing  of  this  appeal  at  the  Lewlstou  term; 
and,  inasmuch  as  that  term  will  meet  within 
ninety  days  from  now,  no  hardship  results 
from  the  refusal  of  this  court  to  hear  the  ap- 
peal at  this  term.  The  term  "cause,"  aa  used 
in  the  statute,  la  sufflclentiy  broad  to  In- 
clude, and  does  include,  special  proceedings. 
We  do  not  think  this  a  matter  of  discretion 
In  this  court,  as  argued  by  counsel  for  ap- 
pellant The  constitution  provides  for  terms 
of  the  court  at  Lewiston,  In  the  northern 
part  of  the  state,  and  for  terms  at  Boise  City, 
The  constitution  does  not  designate  the  par- 
ticular causes  to  be  heard  at  Lewiston.  The 
legislature,  In  the  statute  quoted  supra,  have 
properly,  and  without  interfering  with  the 
Jurisdiction  of  this  court,  provided  that  ap- 
peals  from  the  5  northern  counties  should 
be  heard  at  Lewiston,  and  from  the  remain- 
Ing  15  counties  at  Boise  City.  This  cause 
does  not  come  within  the  provision  contained 
in  the  statute  quoted,— a  provision  that  was 
made  by  the  legislature  in  order  to  expedite 
the  hearing  of  appeals  In  criminal  cases  when 
the  defendant  might  desire 'a  speedier  bear- 
ing than  he  would  otherwise  obtain. 
Vta  theae  reasons  the  motioa  Is  doiled. 


(8  Idaho,  176) 

IDAHO  INDEPENDENT  TEL.  CO.,  Limited, 
V.  OREGON  SHORT  LINE  R.  CO. 
(Supreme  Court  of  Idaho.   Dec.  31,  1901.) 

MANDAMUS— WHEN  GRANTED. 
Mandamus  is  not  the  proper  remedy  when  It 
appears  that  the  purpose  is  to  acquire  a  right 
to  occupy  ot  use  the  property  of  another. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Ada  county; 
Geo.  H.  Stewart  Judge. 

Application  by  the  Idaho  Independent  Tel- 
ephone Company,  IJmlted,  for  writ  of  man- 
damus against  the  Oregon  Short  Line  Rail- 
road Company.  Writ  refused,  and  plaintiff 
appeals.  Affirmed. 

Hawley  &  Puckett  and  Keal  &  Davidson, 
for  appellant.  P.  L.  Williams.  F.  S.  Die 
trich,  and  Wyman  &  Wyman,  for  respond- 
ent 

STOCKSLAGER.  J.  "H.  W.  Clement  be- 
ing flrst  duly  sivom,  deposes  and  says: 


First  That  he  is  the  secretary  of  the  Idaho 
Independent  Telephone  Company,  Limited, 
a  cori>oration;  makes  this  affidavit  as  such 
secretary,  and  In  behalf  of  and  for  the  use 
and  benefit  of  said  corporation,  and  at  the 
request  and  under  the  order  and  direction  of 
the  board  of  directors  thereof.  Second- 
That  the  Idaho  Independent  Telephone  Com- 
pany, Limited,  Is  a  corporation  organized 
and  existing  under  and  by  virtue  of  the  laws 
of  the  state  of  Idaho,  with  its  principal  place 
of  business  at  Boise  City,  In  Ada  county.  In 
said  state.  Third.  That  the  Oregon  Short 
Line  Railroad  Company  is  a  corporation  or- 
ganized and  existing  under  and  by  virtue  of 
the  laws  of  the  state  of  Utah,  and  owns  and 
operates  a  railroad  running  through  the  stiite 
of  Idaho,  and  a  branch  line  thereof  running 
from  Nampa,  in  Canyon  county,  Idaho,  and 
extending  to  and  ending  In  Boise  City,  Ada 
county,  in  said  state;  that  said  Oregon  Short 
Line  Railroad  Company  has  two  depot  build- 
ings in  said  Boise  City  for  the  accommo- 
dation and  shelter  of  passengers,  and  the 
receipt  and  transfer  of  freight  one  of  which 
Is  used  as  a  passenger  depot  and  the  other 
as  a  freight  depot;  that  said  railroad  com- 
pany is  a  common  carrier  of  passengers  and 
freights,  and  its  railroad  lines  heretofore 
mentioned  and  said  depot  buildings  are  used 
in  connection  with  its  said  business  as  such 
common  carrier,  and  that  its  said  railways 
were  constructed  for  public  uses,  and  the  en- 
tire public  for  whose  use  and  benefit  It  was 
authorized  is  entitied  to  an  equal  and  Impar- 
tial participation  in  the  use  of  Its  facilities; 
that  as  a  part  of  its  business  as  such  com- 
mon carrier,  and  as  part  of  Its  duty  toward 
the  public  in  connection  with  its  said  busi- 
ness. It  becomes  and  Is  necessary  for  the 
accommodation  of  the  public  that  facilities 
be  provided  for  furnishing  the  public  Infor- 
mation as  to  the  arrival  and  departure  of  Its 
trains,  the  arrival  of  or  shipment  of  freight 
the  cost  of  transportation  of  freight  and 
amount  of  fare  for  passengers,  and  other  and 
similar  matters  afiTectlng  Its  business  rela- 
tions with  the  public.  Fourth.  That  the 
Idaho  Independent  Telephone  Company,  Lim- 
ited, was  duly  organized  under  the  laws  of 
the  state  of  Idaho  In  the  month  of  Septem- 
ber, 1S9W,  for  the  piurpose  of  constructing, 
equipping,  operating,  maintaining,  and  own- 
ing a  general  telephone  system,  Including 
exchanges  and  toll  lines.  In  the  state  of  Ida- 
ho; that  since  Its  organization  said  corpora- 
tion has  constructed,  equipped,  operated,  and 
maintained  a  general  telephone  system  in 
Boise  City  and  vicinity,  and  that  Its  said  sys- 
tem is  In  general  and  common  use  in  said 
Boise  City  and  oy  the  residents  of  said  place, 
and  that  on  the  30th  day  of  March,  1901, 
there  were,  and  since  have  been,  over  four 
hundred  subscribers  to  said  telephone  sys- 
tem in  said  Boise  City;  and  that  its  said 
business  is  business  of  a  public  character 
and  nature,  and  is  a  public  use.  Fifth.  That 
the  Rocliy  mountain  Bell  Telephone  Com* 
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pany  Is  a  corporation  doing  business  of  a 
public  character  and  natare,  amongst  other 
places,  In  said  Boise  City,  state  of  Idaho,  by 
operating  and  maintaining  a  general  tele- 
pbone  system  therein  and  thereat;  being  en- 
gaged In  and  carrying  on  the  same  charac- 
ter of  business  as  does  the  said  Idaho  Inde- 
pendent Telephone  Company,  Limited,  and 
Mag  a  business  rival  and  competitor  of  said 
last-named  corporation  In  said  business  so 
i-nrrled  on  and  at  said  Boise  City,  Idaho. 
Sixth.  That  for  the  accommodation  of  the 
public  residing  In  said  Boise  City  and  rlcln- 
ity,  and  In  order  that  Information  may  be 
obtained  by  that  portion  of  the  public  resid- 
ing in  said  Boise  City  and  vicinity  in  regard 
to  tiie  arrival  and  departure  of  trains,  and 
other  matters  affecting  the  business  relations 
of  said  Oregon  Short  Line  Railroad  Oom- 
puoy  with  the  public,  it  is  necessary  that 
telephones  connected  with  and  a  part  of  the 
genera)  telephone  system  of  both  said  Idaho 
Independent  Telephone  Company,  Limited, 
and  said  Rocky  Mountain  Bell  Telephone 
Company,  be  placed  In  said  depots  of  said 
Or^on  Short  Line  Railroad  Company  at 
said  Boise  City,  Idaho;  that,  after  a  tele- 
phone has  been  once  placed  In  said  depot, 
no  more  or  greater  care  or  burden  Is  or  would 
be  placed  or  Imposed  on  said  railroad  com- 
pany, or  Its  servants  and  employes,  in  an- 
swering Inquiries  or  questions  asked  through 
said  telephone,  than  would  be  Imposed  by 
answering  said  questions  If  personally  asked, 
and  would  not  Impose  upon  said  railroad 
company  any  duty  or  responsibility  not  owed 
by  the  said  company  to  the  public  by  reason 
of  its  business,  provided,  that  such  telephone 
was  i^aced  and  maintained  without  charge 
or  cost  to  said  railroad  company.  Seventh. 
Tliat  for  more  than  two  years  last  past,  to 
wit  since  July,  1897,  the  said  Rocky  Moun- 
tahi  Bell  Telephone  Company  has  maintained 
Id  said  depot  of  said  Oregon  Short  Line  Rail- 
road Company  at  said  Boise  City,  Idaho,  two 
telephones  cfmnected  with  and  a  part  of  Its 
general  telephone  system  In  said  Boise  City 
and  vicinity,  with  the  consent  and  by  the  11- 
rniBe  and  permission  of  said  railroad  com- 
pany,—one  of  said  telephones  being  In  the 
said  depot  used  as  a  freight  depot,  and  the 
other  In  that  used  as  a  passenger  depot;  that 
said  Rocky  Mountahi  Bell  Telephone  Com- 
pany did  not  and  does  not  pay  the  defendant 
herein  any  consideration  whatever  for  the 
privilege  of  plachig  and  maintaining  its  tele- 
pbonei;  In  said  railroad  depots,  but,  upon  the 
other  hand,  the  defendant  pays,  and  ever 
since  said  telephones  have  been  placed  In 
uld  deiwts  the  defendant  has  paid,  said 
Hocky  Moimtain  Bell  Telephone  Company  at 
the  rate  of  three  dollars  per  month  for  the 
nse  of  said  telephones.  Eighth.  That  in  the 
month  of  August,  1000,  with  the  consent:  and 
by  the  permlsalon  of  said  Oregon  Short  Line 
Railroad  CAmpan^,  the  Idaho  Independent 
Telephone  Company,  Limited,  placed  in  the 
said  depot  of  said  Oregon  Short  Line  Rail- 


road Company,  In  Boise  City,  Idaho,  three 
telephones,— two  in  the  said  depot  used  for 
passenger  purposes,  and  one  In  that  used  for 
freight  purposes,— and  connected  and  main- 
tained and  used  the  same  free  of  cost  or 
charge  to  said  railroad  company,  connected 
with  and  as  a  part  of  Its  said  general  tele- 
phone system  in  said  Boise  City  and  vicinity; 
that  in  the  month  of  October,  1900,  the  said 
Oregon  Short  Line  Railroad  Company,  being 
Induced  thereto  by  said  Rocky  Mountain  Bell 
Telephone  Company,  compelled  said  Idaho 
Independent  Telephone  Company,  Limited, 
to  remove  all  and  every  of  said  telephones 
from  said  depot,  and  refused,  and  since  then 
have  continuously  refused,  to  allow  said  Ida- 
ho Independent  Telephone  Company,  Limit- 
ed, to  place  or  maintain  a  telephone  In  said 
depots,  or  either  of  tbem.  Ninth.  That  at 
various  times  since  said  month  of  October, 
1900.  the  said  Idaho  Independent  Telephone 
Company,  lilmlted,  has  requested  permission 
from  the  said  Oregon  Short  Line  Railroad 
Company  to  place  and  maintain  telephones 
in  said  depot  free  of  cost  or  chai^  to  said 
railroad  company,  but  so  to  do  the  said  rail- 
road company  has  at  each  of  said  times  re- 
fused. That  on  the  30th  day  of  March,  1901, 
the  said  telephone  company.  In  writing,  di- 
rected to  and  served  upon  the  qald  railroad 
company  a  request  and  demand  for  the  priv- 
ilege of  placing  in  the  said  depot  a  telephone 
to  be  used  as  a  part  of  its  system  in  said 
Boise  City,  and  maintain  the  same  free  of 
charge  or  expense  to  said  railroad  comx>any, 
which  said  request  and  demand  Is  In  words 
and  figures  following,  to  wit:  'To  the  Ore- 
gon Short  Line  Railroad  Company,  and  C. 
E.  Cbrisman,  the  Agent  Thereof  at  Boise, 
Idaho:  The  Idaho  Independent  Telephone 
Company,  Limited,  hereby  requests  and  de- 
mands of  you  the  privilege  of  placing  in  the 
depot  of  the  Oregon  Short  Line  Railroad 
Company  at  Boise,  Idaho,  in  such  convenient 
place  therein  as  may  be  selected  by  you,  a 
telephone,  which  will  be  maintained  by  said 
Idaho  Independent  Telephone  Company,  Lim- 
ited, as  part  of  its  telephone  -system  in  Boise 
City  and  vicinity,  without  cost  or  charge  to 
you,  either  for  placing  or  maintaining  the 
same.  The  Idaho  Independent  Telephone 
Company,  Limited,  Is  a  corporation  organ- 
ized under  and  by  virtue  of  the  laws  of  the 
state  of  Idaho,  and  engaged  in  business  at 
Boise,  Idaho,  and  other  places  contiguous 
thereto.  In  carrying  on  a  general  telephone 
business,  with  headquarters  at  said  Boise 
City.  There  are  over  four  hundred  sub- 
scrlt>ers  to  the  telephone  system  of  appli- 
cant, and  the  same  is  generally  used  by  that 
portion  of  the  public  residing  In  said  Boise 
City  and  vicinity;  and  It  is  desired  to  place 
and  maintain  a  telephone  In  the  depot  afore- 
said for  the  convenience  of  the  people  gen- 
erally of  said  Boise  City  and  vicinity,  and  of 
the  patrons  of  tills  line,  and  that  It  Is  neces- 
sary for  the  convenience  of  said  people  that 
this  request  be  granted,  and  said  telephoni 
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maintained.  The  Idaho  Indepoident  Tele> 
phone  Company,  Limited,  respectfully  re- 
qneste  an  Immediate  answer  to  this  request, 
whldi  answer  may  be  communicated  to  H. 
W.  Clement,  secretary,  whose  post-office  ad- 
dress Is  Boise  City,  Idaho.  If  the  request 
herein  made  Is  compiled  with,  and  permission 
is  granted  to  place  and  maintain  said  tele- 
phon^  the  said  Idaho  Independent  Telephone 
Company,  limited,  will  eater  Into  any  con- 
tract that  may  be  deshvd  by  you,  and  glre 
any  security  that  may  be  desired,  to  the  ef- 
fect that  said  tdepbtme  would  be  placed  and 
maintained  without  cost  and  expense  to  your- 
company,  or  to  any  other  person  except  the 
apidlcant  Dated  Bois^  Idaho,  March  SOth, 
1901.  [Signed]  Idaho  Independent  Tdephone 
Company,  Limited,  by  H.  W.  Clem«it^  Sec- 
retary.' That  on  tlie  15th  day  of  April.  1901, 
the  said  railroad  company.  liaTlng  had  under 
eonslderatlon  said  request  and  demand,  re* 
fused  the  stone,  and  refused  to  permit  said 
tel^hone  company  to  ^ce  vr  maintain  a 
telephttie  In  said  depot,  and  still  reuses  so 
to  do.  Tenth.  That  the  placing  and  main- 
taining of  one  or  more  telephones  by  said 
Idaho  Independoat  Telephone  Company,  Lim- 
ited, In  said  depo^  by  reason  ot  its  being  an 
advantage  and  an  accommodation  to  the  pub- 
lic residents  In  said  Boise  City  and  vicinity, 
would  be  ot  great'  benefit  and  advantage  to 
said  tel^hone  company,  in  that  It  would  ac- 
commodate its  subscribers  and  patrons,  and 
retain  them  as  such,  and  increase  its  patron- 
age and  Bubsortptlona;  that  the  maintenance 
by  said  Roc^y  Mountain  Bell  Telephone  Com- 
pany of  tel^fliones  In  said  depot  Is  a  great 
benefit  and  advantage  to  said  company,  and 
to  Its  subscribers  and  patrons;  that  to  re- 
fuse permission  to  said  Idaho  Independent 
Telephone  Comiutny,  I4mited,  to  place  one 
or  more  UHejflioaes  In  sold  depot,  and  to  per- 
mit the  said  Rocky  Mountain  Bell  Telephone 
Company  to  place  a  telephime  therein.  Is  a 
denial  by  the  said  Oregm  Short  Ltaie  Rail- 
road Company  to  the  said  Idaho  Independent 
Telephone  Company,  Limited,  of  an  equal 
and  impartial  use  ol  the  facilities  of  said  raO- 
road  company  In  a  matter  of  public  use,  and 
Is  a  discrlminatlcm  on  the  part  of  said  rail- 
road company  In  the  matter  of  a  public  use 
In  favor  of  said  Rocky  Mountain  Bell  Tde- 
phone  Company,  and  against  said  Idaho  In- 
dependent Telephone  Company,  Limited,  and 
wHl  cause  a  loss  of  patronage  and  business 
to  said  Idaho  Independent  Telephone  Com- 
pany, Limited,  and  a  gain  thereof  to  said 
Rocky  Mountain  Bell  Telephone  Company, 
and  will  wwk  a  great  hardship  and  Incon- 
voiience  to  the  public  and  .to  the  people  re- 
siding In  said  Boise  City  and  vicinity.  Elev- 
enth. That  the  said  Idaho  Independent  Tele- 
phone Company,  Limited,  Is  the  persm  ben- 
eficially Interested  In  this  proceeding.  Twelfth. 
That  said  Idaho  Independent  Telepb<Hie 
Company,  Limited,  has  not  a  plain,  speedy 
and  adequate  remedy  In  the  ordinary  course 
of  law,  and  that  great  and  breparable  Injury 


and  damage  will  result  to  affiant  If  the  writ 
of  mandate  of  this  court  is  not  Issued  herein 
as  prayed  for.  Whwefore  the  applicant  here- 
in, the  said  Idaho  Inde^ndent  Telephone 
Company,  'Limited,  prays  that  an  alternative 
writ  of  mandate  issue,  dhrected  to  said  Ore- 
gon Short  Line  Railroad  Company,  to  the 
end  that  tiie  acts  complained  of  may  be  coi^ 
rected  and  the  rights  of  said  Idaho  Inde- 
pendent Tel^hone  Company,  Limited,  pro- 
tected, and  commanding  said  Oregon  Short 
Line  Railroad  Company,  Immediately  after 
the  receipt  of  said  writ,  to  permit  and  allow 
said  Idaho  Independoit  Tel^hone  Company, 
Limited,  to  place  in  the  d^t  of  said  rail- 
road company,  at  some  convenient  place 
therein,  at  Boise,  Idah<^  without  ei^ense  to 
said  railroad  company,  and  mabitain  therein, 
free  of  charge,  a  telephone  ctmnected  wltii 
the  gai«al  system  of  said  telephone  cmn- 
pany,  or  to  show  cause  before  this  court,  or 
the  Judge  thereof,  at  such  time  and  place  as 
may  be  specified  in  said  writ,  why  it  has  not 
so  d<me." 

"Demurrer  to  plalntUFs  affidavit  and  peti- 
titm  for  writ  of  mandate:  Comes  now  the 
defendant,  and  demurs  to  the  idalntUTs  affi- 
davit on  application  tm  writ  of  mandate 
for  the  reason  that  the  same  does  not  state 
facto  sufficient  to  constitute  a  cawe  of  action, 
or  to  entitle  the  plataitlff  to  the  relief  prayed 
tor,  or  any  r^ief  at  all. 

"The  demurrer  of  defendant  herein  to  the 
petition  ot  plaintiff  came  duly  on  to  be  heard, 
and,  argument  being  made  by  respective 
couns^  the  demmrer  was  submitted  to  the 
court,  and  the  court  sustelned  the  same,  to 
which  said  ruling  plaintiff  excepted.  And 
thereupon  plaintiff  refused  to  amend  ito  peti- 
tion, and  the  court  ordered  Judgment  of  dl» 
missal  and  costs  in  favw  of  defmdant 

"Judgment:  This  cause  having  come  rego- 
lorly  on  to  be  heard  on  the  demurrer  of  de> 
fendant  to  the  affidavit  for  cause  of  action 
on  the  part  of  plaintiff,  and  said  demurrer 
having  been  by  the  court  sustained,  the  plain- 
tiff refused  to  amend  said  affidavit  but  elect- 
ed to  stand  upon  the  same.  It  is  hereby  or- 
dered, adjudged,  and  decreed  that  the  said 
cause  be,  and  the  same  Is  hereby,  dismissed, 
and  defendant  have  and  cover  his  costs 
against  plaintiff,  hereby  taxed  at  three  dol- 
lars." 

With  this  record  before  us,  should  the  de- 
murrer have  be«i  snstalned?  Undw  our 
system  of  pleading,  a  gmeral  demurrer  ad- 
mits all  the  allegations  of  the  complaint  us 
true.  Counsel  for  appellant  Insists  that 
mandamus  Is  the  proper  remedy,  -whilst  coun- 
sel for  nespondent  urges  that  this  remedy 
would  deny  respondent  the  CMistitntional 
right  of  a  trial  by  a  Jury  to  ascertain  the 
measure  of  damages  sustained,  etc  Ar* 
tide  1,  I  14,  ot  our  constitution,  provides 
that  "private  property  may  be  taken  for  a 
public  use,  but  not  until  a  Just  compensa- 
tion, to  be  ascertained  in  a  manner  pre- 
scribed by  law,  shall  be  paid  therefw.**  Xl> 
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tl*  T  «C  tbe  Code  of  Olrtl  ProoedQre  prorldet 
a  Wft7  for  sscertalnlog  Jnst  compensation. 
We  are  of  tbe  oplnloD  that,  If  the  appellant 
has  a  remedy,  It  la  not  bj  mandamus,  and 
tbe  demorrer  was  properly  sustained. 

The  Judgment  of  the  lover  court  to  afflrm- 
«d,  with  costs  to  respondenL 

SULLIVAN,  concurs. 

QUABLBS;  a  J.  I  coDcor  In  tbe  eondit 
skn  reftcbed. 


<13S  C«L  >8S) 

In  re  HBATON'S  ESTATEl    (S.  F.  2,688.) 
(Sapreme  Court  of  Callforala.  Jan.  21,  IdOZ.) 

ADHI88IBIUTT  OF  BVIDBNCEl— PBDIGREE— DB>- 
CBDBNT'S     DBOLARATIONS  —  PATERNITY  — 
L£GIHHACT— COUMON  RBPUTATION-«TAT- 
UTSa    CONSTRUED  —  UKUTIHATINO  OHII«- 
BRBH  —  CONSENT  OP  TIFB  —  AFPBAL.  —  BVI- 
DBHCB-ePBClFICATION  OF  INSVFFICSONCT. 
L  Under  Coda  CIt.  Proc  {  1862,  prorldins 
Uiat  the  declaration  of  a  member  of  a  family 
who  la  a  decedent  is  admlsilble  ai  sTideuce  of 
e(MBBM»  reputation  in  caaea  where,  on  qnes- 
tlona  of  pedisree,  such  reputatloai  ia  admissi- 
ble, where  it  was  shown  that  a  child  wai  a 
member  ol  a  decedent's  family,  tbe  declara- 
tions of  the  decedent  were  admissible  to  show 
tkat  be  wu  the  father  of  Bueb  child. 

2.  He  declarations  of  the  decedent  were 
also  sdmlaBible  to  show  that  such  child  was 
UlMltlmate. 

KCIt.  Code,  I  280,  prorldlnc  that  a  fath- 
er may  lecitimate  an  illecitimatiB  child  by  re* 
ceiTln;  it  into  bis  family,  with  tbe  consent 
et  fall  wife,  and  pODlicly  acknowledging  it  to 
be  hie  own,  refers  to  iUecttimate  minor  chil- 
dria  only. 

t  Code  OiT.  Proc.  I  1870,  subd.  11.  proTld- 
bag  that  common  reputation  existius  previoue 
to  the  controversy  U  admissible  In  cases  of 
Hdixree,  conaOraed  in  connection  with  section 
1S)2,  proTldln^  that  the  declaration,  act,  or 
omiidon  of  a  member  of  a  family  who  is  dead 
or  oat  of  the  Jurisdiction,  is  admisdble  as  evi- 
dence of  common  reputaticm  Id  cases  where, 
on  qoesUons  of  pedigree,  sudb  reputation  is  ad- 
missible.  does  not  broadm  the  commoo-law 
rale  np««  tlie  admissibility  of  common  reputa- 
tlea  in  matters  of  pedigree,  and  hence  makes 
■dmlsdble  only  the  OHnmon  reputstioo  in  tbe 
familr  of  the  party  wbose  pedffree  is  hi  con- 
troTCTsy. 

&  Under  Off.  Code.  |  290,  proTidinc  that 
the  father  of  an  Ulesitlmate  child  may  legitl- 
Btsto  it  by  publicly  acknowledging  it  as  hia 
own,  and  reoeirlns  it  as  sucli.  with  the  con- 
Mot  of  his  wife,  into  his  family,  the  consent 
of  the  wife  most  be  given  aftw  full  knowledge 
CD  her  part  that  the  child  Is  tbe  illegitimate 
(^Ispring  of  her  hnri>and. 

a.  Where  there  is  no  ^Mclfication  of  Insott- 
deaer  of  eridentie  to  support  a  flndbw  of  faot, 
tb«  appellate  court  will  not  concider  the  suffl- 
dcMy  of  the  erideiiGe. 

Department  1*  Appeal  from  anperlor 
uut  Alameda'  ooon^;   W.  XL  Greene^ 

Appeal  from  an  wder  awarding  to  Jennie 
■L  Beaton  the  admtnfBtratlon  of  the  estate 

<^  Warren  D.  Heaton.  Reversed. 

Edwin  A.  Meserve  and  Henry  C.  McPike. 
for  appellant.  Frederl<^  B.  Whitney  and 
Beed  ft  Nnstanmer,  for  respondent. 

GAROtTTTB,  J.  This  appeal  arlaes  oat 
sf  a  contest  for  lettera  of  administration. 
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Letters  were  awarded  to  respondent  Jennie 
M.  Heaton,  upon  the  ground  that  she  was 
the  daughter  of  deceased,  the  court  holding 
that  she  was  the  Illegitimate  daughter  of 
deceased.  Warren  D.  Heaton,  legitimated 
under  tbe  provisions  of  aectlon  230  of  the 
OItU  Code.  That  section  reads:  "The  fa- 
ther of  an  Illegitimate  child,  by  pobltcly  ac- 
knowledging ft  as  his  own.  receiving  It  as 
such,  -with  tbe  cmisent  of  his  wife.  If  he  is 
married.  Into  bis  family,  and  otherwise  treat- 
big  It  as  If  it  were  a  legitimate  child,  there- 
by adopts  It  as  such;  and  sach  child  la  there- 
upon deemed  for  all  purpoees  legitimate  from 
the  time  of  its  birth."  Tbe  findings  of  fact 
are  to  tbe  tfect  that  a  compliance  was  had 
wttb  tbe  provisions  of  the  aforesaid  section. 

It  Is  first  contended  tbat  the  court  commit- 
ted an  error  of  law  to  mlmitting  in  evidence 
tbe  declarations  of  Warren  D.  Heaton,  the 
allied  father,  to  tiie  ^ect  tbat  he  was  the 
father  of  Jennie  M.  Heaton.  One  of  the 
facts  abaolntely  necessary  to  support  the 
dalm  of  legitimation  Is  tbat  Warren  D. 
Heat(u  was  tbe  father  of  Jennie.  Jennie 
came  to  tbe  family  of  Mrs.  Ruth  May  when 
bat  an  Infant  i.A  few  years  lata-  Heaton 
and  Mrs.  May  were  married.  Thereafter 
Jennie  became  a  member  of  the  family  of 
Warren  O.  Heaton  and  bis  wife.  Being  a 
mmnber  of  tbelr  ttunlly.  the  declarattoos  of 
either  were  competent  and  relevant  evidence 
upon  the  question  of  Jennie's  patonlty. 
Section  1852,  Code  Civ,  Proc..  reads:  **The 
declaration,  act  or  omission  of  a  memb»  of 
a  family,  who  Is  a  decedent  or  oat  of  tbe 
Jurisdiction,  is  also  admissible  as  evidence 
of  common  reputation.  In  cases  where,  on 
questions  of  pedigree,  such  reputation  Is  ad- 
misslblfc"  Under  the  autikMlty  found  In 
this  sectfcMi,  tbe  declarations  of  Warren  D. 
Heaton.  be  bdng  deceased  at  tbe  time  of  tbe 
trial,  were  admissible  for  tbe  purpose  of 
proving  tbe  paternity  of  Jennie.  They  were 
likewise  admissible  for  the  purpose  of  prov- 
ing the  Illegitimacy  of  Jennie.  Pearson  t. 
PearsMi,  46  Cat  606,  appears  to  be  directly 
in  point  In  tbat  case  tbe  recitals  In  tbe 
will  of  the  deceased  ccmstituted  tbe  only  evi- 
dence trading  to  prove  tbat  the  defendant 
Laura  was  the  wife  and  tbe  minor  dtf end- 
ants  were  tbe  legitimate  cbUdroi  of  tbe  tes- 
tator. These  matt«8  were  vital  questions 
of  fact  In  tiie  litigation  before  tbe  court  and 
aftor  careful  consideration  this  court  held 
tbat  aacb  rentals  were  sufficient  evidence  to 
establish  those  facts;  the  court  there  saying: 
"It  cannot  be  denied  tbat  In  an  Issue  touch- 
ing the  legitimacy  of  tbe  t^Udren.  the  par- 
ents, If  living,  would  be  competent  witnesses 
to  prove  tbe  marriage;  and  I  think  It  to 
equally  clear,  both  on  reason  and  authority, 
that  after  the  death  of  the  parent  bto  admis- 
sions are  likewise  competent  for  the  same 
purpose,  and.  If  the  oral  admissions  would 
be  competent  written  declarati<HiB  would  be 
entitled  to  at  least  as  much  weight"  Tlie 
Pearson  Case  goes  to  tbe  extent  of  biding 


Digitized  by 


Google 


S2^'  W  PACIFIC 

that  <}ecIaratIoDS  of  tbe  deceased  father. 
Warren  D.  Beaton,  to  the  effect  that  bia 
daughter  was  an  illegitimate  daughter,  are 
ndmisslble  in  evidence.  The  evidence,  then, 
being  sufficient  to  show  Jennie  M.  Heeton  to 
)>e  the  Illegitimate  daughter  of  Warren  D. 
Heatou,  deceased,  and  she  being  a  minor 
when  taken  Into  his  family,  namely,  at  the 
date  of  bis  marriage  to  Mrs.  Buth  May,  she 
at  that  time  had  the  oapacity  to  be  legiti- 
mated under  the  provisions  of  the  aforesaid 
section  of  the  Civil  Code,  for  that  section 
refers  to  illegitimate  minor  children  of  a  fa- 
ther, whose  acts  looking  to  their  legitima- 
tion are  enumerated  therein.  In  re  Pico's 
Estate  62  Gal.  84.  The  declaratloDS  of  any 
deceased  member  of  Heaton's  family  were 
admissible,  either  as-.to  the  paternity  or  the 
l^Itlmacy  of  Jennie  and,  this  being  so. 
necessarily  Heaton's  own  declarations  were 
likewise  admissible.  Many  cases  are  cited 
in  appellant's  brief  to  the  point  that  the  re- 
latlcaiGhlp  most  be  established  by  extrinsic 
proof  before  the  declarant's  declarations 
become  admissible.  In  this  case  it  was  es- 
tablished by  extrinsic  evidence  that  Jennie 
was  a  member  of  Heatwi's  family,  and,  that 
fact  being  shown  aliunde,  bis  declarations 
became  admissible  npoo  the  question  of  pa- 
ternity and  Intimacy.  The  cases  cited 
would  be  in  point  if  it  had  been  attempted 
to  be  proven  in  this  case  Iry  Heaton's  own 
declarations  that  he  and  Jennie  were  mem- 
bers ot  the  same  family. 

It  Is  next  Insisted  tbat  ttie  court.commltted 
an  error  of  law  In  admitting  the  declarations 
of  the  deceased,  Warren  D.  Heaton,  made 
to  the  butcher,  bak^,  etc.,  after  Jennie  ar- 
rived at  majority,  as  to  bet  paternity. 
Those  declaratlms  were  not  competent  evi- 
dence as  constittttlng  the  public  acknowledg- 
ment of  bis  daugbta?  required  the  afore- 
said section  290;  for  they  were  acts  dime  by 
him  after  she  ceased  to  be  a  minor,  and  the 
acts  which  go  to  constitute  a  legitimation 
must  be  done  while  the  child  (s  a  minor. 
In  re  Pico's  Estete,  supra.  But  those  dec- 
larations were  competent  and  material  for 
the  purpose  of  establishing  the  paternity  of 
Jennie,  and  upon  tbat  ground  they  were  ad- 
missible in  evidence. 

The  court  committed  error  In  admitting 
evidence  to  the  effect  that,  according  to  gen- 
eral reputation  In  the  community  where  Jeu- 
nle  resided,  she  was  the  dai^hter  of  War- 
ren D.  Heaton.  Paternity  cannot  be  estab- 
lished by  general  reputation  In  a  community. 
If  this  could  be  dmie.  the  gossips  of  a  neigh- 
borhood could  soon  create  the  relation  of 
parent  and  child,  and  that,  too,  without  the 
Hllgbte«t  knowledge  .of  the  fact  -upon  the 
part  of  rtther  the  man  or  the  child.  Section 
1870,  Code  Olr.  Proc.,  provides:  "In  con- 
formity witb  the  preceding  profvislons,  evi- 
dence may  be  given  npon  a  trial  of  the  fol- 
lowing facts:  •  •  •  11.  Common  reputa- 
tion existing  previous  to  the  controversy,  re- 
specting facts  of  a  public  or  general  IntereM 
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more  than  thirty  years  old,  and -In  caaea  of 
pedigree  and  boundary."  Cases  are  ca*tain- 
ly  few  where  it  has  been  h^d  that  pedigree 
may  be  established  by  common  r^utatlon  In 
the  nelghborbood.  and  the  aforesaid  section 
of  the.  Code  never  was  Intended  to  broaden 
the  common-law  rule  upon  this  question.  By 
that  rule  common  reputation  was  limited  to 
the  family,  and.  reading  subdivision  11  of 
section  1870  In  conjunction  with  sectlOT 
1852,  heretofore  quoted,  we  are  satisfied  that 
the  two  sections  only  contemplate  a  restate- 
ment of  the  common-law  principle,  vl*.,  dec- 
larations going  to  establish  pedigree  must 
be  the  declarations  of  members  of  the  fam- 
ily. It  Is  the  general  reputer-the  common 
reputation  In  the  family,  and  not  the  com- 
mon reputation  In  the  community— that  Is  a 
material  element  of  evidence  going  to  estab- 
lish pedigree.  To  hold  otherwise  would  ctran- 
tenance  a  rule  which  conld  easily  be  turned 
to  the  accomjdishment  of  great  wrong  and 
injustice. 

The  contention  Is  made  that  there  Is  no 
evidence  In  the  record  indicating  that  Mrs. 
Heaton  knew  Jennie  to  be  the  illegitimate 
daugliter  of  Warren  D.  Heat<Ki.  The  con- 
sent of  the  wife  referred  to  in  section  230 
must  be  based  upon  a  full  knowledge  of  the 
facts.  In  other  words,  the  consent  which 
the  section  cMitemplates  must  be  a  consent 
given  after  knowledge  is  brought  home  to 
the  wife  that  the  chUd  Is  the  Illegitimate 
offisprlng  of  her  husband.  Here  there  is  no 
specification  of  Insufficiency  of  evidence  to 
support  the  finding  of  fact  In  this  partlcnlar, 
and  for  that  reason  the  point  raised  will  not 
be  decided. 

For  the  forgoing  reasons  the  order  is  re- 
versed. 

We  concur:  HABBISON,  J.;  VAX 
DYKB,  J. 

(OS  CU.  3»> 

PEOPLE  V.  WILSON.    <0r.  815.) 

(Supreme  Court  of  California.  Jan.  13,  1902.)* 

ROBBERY  —  FORMER  CONVICTION  OF  PETIT 
LARCENY  —  INSTRUCTIONS  ~  POSSESSION  OF 
STOLEN  GOODS  —  PRESUMPTION— EXPLANA- 
TION—AIDINO  AND  ABBTTl NO— LESSER  OF- 
FENSES THAN  THE  ONE  CHAHGED. 

1.  On  a  prosecution  for  robbery,  an  instmc- 
tion  that  if  the  property  was  fdootously  taken, 
and  wfts  received  into  the  possession  of  defeud- 
ant  shortly  thereafter,  any  failure  of  defeodant 
to  account  for  such  possession  was  a  circuta- 
stance  tending  to  show  his  guilt,  and  ha  was 
bound  to  explain  the  poRsesaon  in  order  to  re- 
mbve  tile  effect  thereof,  was  proper. 

2.  The  instructiou  was  not  Id  conflict  with 
another  instruction  that  possession  of  stolen 
property,  unexplained,  was  not.  of  iiaelt,  suf- 
ficient to  justify  a  conviction,  but  was  a  cir- 
cumstance to  be  considered  In  connection  with 
other  testimony. 

3.  Where  defendant,  charged  with  robbery, 
testified  that  he  bad  no  linowledKe  as  to  how 
the  stolen  property  'came  into  his  poesession, 
the  burden  was  not  cast  upoo  the  prosecution 
to  prove  hiR  statement  to  be  false,  and  an  in- 
struction that,  though  the  stolen  properly  was 
found  upon  defendant's  penson  soon  after  the 
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n>bb«T.  yet,  ofllesB  defendant  kaevr,  that-  tmA  \ 
propmr  was  on  his  pei^oa  and  .how  it  came 
there,  the  pOBsession  thereof  was  not  evidence 
of  his  guil^  was  as  favoraUe  aa-  he  could  ez- 

■pect.  .  ■ 

•LAd  instructioa  to  the  effect  that  if  defMid- 
ant  was  preseut  when  the  robbery  was  com- 
mitted, and  aided  or  abetted  in  its  commission, 
It  was  the  duty  of  the  jury  to  find  falm  not 
ITuilty.  was  properly  refused. 

5.  On  a  prosect^on  for  robbery  and  a  former 
"coDTietion  of  petit  larceny,  wherein  the  evi- 
dence showed  tniit  the  prosecatins  witness  was 
taken  by  the  neck,  struck  in  uie  face,  and 
kicked,  and  bis  watch  and  mou^  forcibly  tak- 
en from  him,  failure  o£  the  court  to  Instruott 
the  jury  of  its  own  motion  that,  under  the  in- 
fonnation,  th^  might  find  defendant'  guilty  of 
jrand  or  petk  larceny^  vaa  not  error;  the  in- 
atmcticHiB  of  defendant  bang  on  .  the,  theoi7 
'that  he  was  guilty  of  robbery  or  not  guilty. 

Oommlsslonera'  decision.  Department  :2. 
Appeal  from  superior  court,  San  Joaquin 
county;  E.  I.  Jones,  Judge.  *       ;  . 

William  Wilson  was  convicted  of  robbery, 
and  a  prior  conviction  of  petit  larceny,  anil 
from  the  judgment  and.  an  order  deifylnff  a 
jiew  trial  he  appeals.  Affirmed.  ' 

A.  V;  Scanlan,  for  appellant.  Hrey  I* 
Ford,  Atty.  Ora..  and  A.  A.  Moor^,  Jr:,  Dep. 
Atty.  Gen.,  for  the  People. 

COOPER,  C.  The  Information  charged  He- 
foidant  with  the  crime  of  robbery  and  with 
a  prior  conviction  of  petit  larceny.  He 
l^eaded  not  guilty  of  the  ofTenae  of  robbety 
as  charged  in  the  information,  btit  admitted 
the  prior  conviction  of  petit  larceny.  The 
Jury  returned  a  verdict  finding  him  guHty 
as  charged,  and  Judgment  was  accordingly 
entered.  This  appeal  is  from  the  Judgment 
and  order  denying  his  motion  for  a  new  trial. 
No  error  Is  claimed  as  to  the  Judgment,  nor 
Is  It  claimed  that  the  evidence  is  insufficient 
to  Justify  the  verdict  It  is  claimed,  how- 
evor.  in  support  of  the  motion  for  a  new 
trial,  that  the  court  committed  errors  In  giv- 
ing and  refusing  tDstructlons  to  the  Jury. 

1.  The  eleventh  instroctfon,  given  to  the 
Jury,  which  Is  claimed  to  be  error,  is  as  tol- 
lows:  "If  the  Jury  believe  from  the  evidence 
that  the  property  mentioned  in  the  Informa- 
tlwi,  or  any  portion  thereof,  was  feloniously 
taken  from  the  person  of  the  prosecuting 
wltnera,  Jas.  A.  Carter,  «8  deBcril)ed  In  the 
Information,  and  received  Into  the  possession 
of  the  defendant  shortly  after  being  so  fe- 
loolonsly  taken,  the  failure,  if  failure  there 
be.  of  tbe  defendant  to  account  for  such 
poesesefon,  or  to  show  that  such  possession 
was  honestly  obtained,  is  a  circumstance 
taiding  to  show  his  guilt,  and  the  accused  Is 
bound  to  explain  the  poseession  In  order  to 
remove  the  effect  of  the  possession  as  a  clr- 
cumstance  to  be  considered  In  connection 
with  other  suspicious  facts,  If  tbe  evidence 
disclose  any  such."  The  Instruction  is  al- 
most a  literal  copy  of  that  given  in  People 

Abbott  101  Cal.  647,  36  Pac.  120,  and  was 
therein  approved.  We  aee  no  reason  to  de- 
part from  the  doctrine  of  that  case.  Neither 
la  the  Inatmction  in  conflict  with  the  tenth 


'Instruction,  in  wliich  the  Juty  WCre  Aild  that 
the  possession  of  stolen  propo-ty,  unexplain- 
ed, fa  not  ol  itself,  snfflcient  to'  justify  a 
conviction,  but  is  a  circumstance  tending  to 
show  guilt  which  may  be  considered  by  the 
Jury  in  counectl<m  with  other  testimony. 

2.  The  court  correctly  refused  the  eighth 
instruction  asked  by  defendant  It  was  ar- 
■  gumeatatlve,  and  did  not  stalte  the  law  cor- 
rectly. The  fact  that  defendant  testified 
that  he  bad  no  knowledge  as  to  ho'fr  the 
watch  came  Into  bis  possession  did  not  cast 
'the  'burden  upon  th»  prosecution  to  prove 
the  statement  to  be  false.  It  might  be  im- 
possible to  prove  the  knowledge  of  the  de- 
fendant or  his'wdnt  of  knowledge,  Except 
from  the  circumstances.  The  Jury  were  not 
bound  to  believe  tbe  defendant  as  to  his 
want  o£  knowledge.  Th«>>coart  in  lien  of  the 
requested  Instruction,  of  its  own  motfoa 
gave  the  following:  "Though  you  may  be 
satisfied  beyond  a  reasonable  doubt  that  the 
watch  mentioned  In  the  information  was 
■found  upon' the*  person  0^  the  defendant 
Wilson,  soon  after  the  alleged  robbery,  yet 
unless  you  are  satisfied  frota  the  evidence 
beyond  a  reasonable  doubt  that  Wilson  knew 
that  such  watch  was  upon  his  own  person', 
and  how  it  came  to  so  be  upon  his  own  per- 
son, you  wIU  not  consider  the  fact  If  fact 
It  be,  that  such  watch  was  so  found  upon 
his  person  as  evidence  of  guilt  oh  the  part  of 
such  defendant  W^Uson."  This  was  certainly 
as  favorable  to  defendant  as  he  had  the 
right  to  expect 

'd.  The.  ninth  Instruction  requested  by  de- 
fendant was  properly  modified  by  the  court 
and  given  in  its  modified  form.  Certainly,  It 
defendant  was  present  when  the  robbery 
was  committed,  and  the  jury  believed  from 
the  evidence  that  he  aided  or  abetted  In  Its 
commission,  It  was  not  their  duty  to  find  bim 
not  guilty. 

4.  There  Is  no  merit  In  the  contention  that 
the  court  failed  to  instruct  the  Jury  that  un- 
der the  information  they  might  find  the  de- 
fendant guilty  of  grand  or  petit  larceny. 
The  Instructions,  given  at  defendant's  re- 
quest seem  to  have  been  given  upon  the 
theory  that  defendant  was  guilty  of  robbery 
ot  not  guilty.  He  did  not  request  aily  In- 
struction as  to  grand  or  petit  larceny.  The 
uncontradicted  evidence  In  the  record  shows 
that  the  watch  and  money  were  forcibly  tak- 
en from  the  person  of  the  prosecuting  wit- 
ness; that  he  was  taken  by  the  neck,  struck 
in  the  face  three  or  four  times,  and  kicked, 
and  thrown  on  his  back.  If  defendant  de- 
sired an  instruction  as  to  the  lesser  offenses, 
he  should  have  asked  It.  People  v.  Franklin, 
70  Oal.  642,  11  Pac.  797;  People  v.  Bruggy, 
93  Cal,  485,  29  Pac.  26.  There  being  in  the 
record  no  evidence,  except  that  the  property 
was  forcibly  taken  from  the  person  of  the 
prosecuting  witness,  It  was  not  Incumbent 
on  the  court  to  Instruct  as  to  the  lesser  of- 
fenses. People  V.  McNutt  03  Cal.  659.  29 
Pac.  243;  People  v.  Barney,  114  Cal.  558,  47 
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Pac  41.  Hie  defendant,  having  ^oeeeded 
opoB  the  theory  that  he  was  either  fullty 
of  the  offenae  diarged  or  not  gnUty,  and 
having  adopted  that  thecnr  hi  bla  bistmc- 
Uona,  and  taken  his  chances  of  being  ac- 
quitted bx  porsnfaig  andi  ooune^  will  not 
now  be  allowed  to  oomidaln  becanse  possibly 
he  ml^t  have  been  found  gnUty  ttf  a  lesser 
offenaa  People  t.  Hlte  (CaL  Dee.  14.  1901) 
8T  Pac.  67.  For  the  above  reawma,  the  court 
did  not  vrr  In  giving  to  the  jnry  tiie  two 
ftarnia  of  verdicts. 

We  advise  that  fha  Jndgnwit  and  ordo' 
be  affirmed. 

We  oooenr:  OBAT,  01;  BASNBB,  O, 

FER  OURIAM.  For  the  reasons  given  In 
the  foregoing  opInlOTi,  the  Judgment  and  or- 
dw  an  affirmed. 


(U6  C«J.  881) 

LOBWIQNTHAL  t.  OOONAN  et  si.    (8.  F. 

(Snpnme  Court  of  Oallfornla.  Jan.  21,  1902.) 

PBINCIPAI^-LIABtUTT   TO  SURETT-^IKITA- 
TI0N8— HOUBSTHUkD— UOBTQAOE>-TRIAIi, 

1.  An  sctloD  b7  a  surety  oo  a  note  to  for^ 
close  s  DiortKage  given  turn  by  his  principal 
to  secure  bim  from  liability  sccmes,  and  lim- 
ItatioDS  begin  to  nm,  when  be  psjs  or  talces 
np  the  note,  and  not  from  the  date  of  the  noce. 

2.  A  mortgage  of  ths  homestead  by  the  hoa- 
bsod  is  valid,  as  against  the  dalms  of  the 
wife  therein,  where  the  declaration  of  bome- 
stead  is  not  filed  until  after  it  is  executed. 

3.  Where,  at  the  close  of  the  trial,  plaln- 
tifiF  asl:ed  that  the  sabndnion  be  opened  to 
allow  liim  to  show  tbe  -  dismisBal  of  an  action 
which  bad  been  pleaded  ss  pending  with  refer* 
ence  to  the  same  cause,  it  was  not  error  to 
permit  such  proof  to  be  introduced. 

Department  L  Appeal  from  anperlOT 
court  Humboldt  county:  O.  W.  Hunter, 
Judge. 

Action  by  J,  Loewenthal  against  J.  F. 
Ooon&n  and  others.  Judgment  for  plaintiff, 
and  Mary  Coonan,  a  defendant,  ajSKala.  Af- 
firmed. 

Henry  U  Ford  and  1.  B.  Bometl,  tor  ap- 
peUant  J.  W.  Tnmer,  fbr  respondent 

TAN  DYKE.  J.  Thla  action  waa  brought 
to  foreclose  four  several  mntgages  alleged 
to  have  been  given  by  the  defendant  J.  F. 
Coonan  to  the  plaintiff  as  security  or  Indem- 
nl^  to  the  idalntlff  reuon  of  the  said 
plaintiff  having  signed  certain  promlssuT 
notes  as  surety  for  said  defendant  Coonan. 
The  appellant  Mary  Coonan,  and  nereal 
others,  were  made  defendants  en  the  ground, 
as  all^^  In  the  complaint  that  they  dalm- 
ed  some  Intoest  In  the  premises  covoed  by 
the  mortgages,  but  which  intraest  If  any, 
was  subsequent  and  subject  to  said  mar^ 
gages;  F^m  the  Judgment  la  favor  of  plain- 
tiff, the  defendant  Mary  Coonan  aKteals. 

The  iHTlncipal  ground  upon  which  an>dlant 
relies  for  a  reversal  of  the  Judgment  Is  that 
the  action  Is  barred  by  the  statute  of  Umlta^ 


tlMia.  Hie  notes  m  whlA  the  plaintiff  waa 
a  co-maker  vrlth  tiie  defendant  I.  F,  Coonan, 
are  dated  at  different  periods  from  Septem- 
ber  1,  1882,  to  March  11,  1896,  being  for 
differait  sums,  and  made  payable  to  different 
parties.  The  court  finds  that  for  the  pm> 
pose  of  securing  the  j»lalntlff  from  loss  by 
reason  of  his  signing  the  said  sevwal  prom- 
issory notes,  and  as  an  Indemnity  against 
loss  therefor  as  surety  for  the  said  J.  F. 
OoMian,  the  said  J.  F.  Coonan,  between  the 
8th  of  HaWb,  1880,  and  the  lOtfa  of  Hay. 
1894,  executed  and  dellvned  to  the  plaintiff ' 
the  four  sevwal  mortm^  Mt  out  in  the 
comi^lnt  two  to  ttn  bom  oi  mortgages, 
and  two  In  ttie  fttrm  of  deeds,  but  totended 
as  mortgages  by  and  between  the  said  par- 
ties thereto,  and  as  continuing  securities  not 
only  tat  smA  ^XHulssocy  notes  as  bad  been 
already  signed  by  the  platatltt  as  surety  as 
aforesaid,  but  such  as  platatlff  m^ht  tbwe- 
afttf  algn  at  the  request  of  said  J.  F.  Ooob> 
an.  The  court  also  found  that  the  second 
mortgage,  by  an  agreement  between  the 
platotlff,  as  mortgagee,  and  defendant  J.  F. 
Cotman,  this  mortgagw,  was  snparseded  by 
the  third  mortgage  bearing  date  July  8,  1808* 
to  f<nin  a  deed,  but  Intended  aa  a  mMtgage, 
as  before  stated.  A  Judgment  of  forecdoeure 
was  decreed  as  to  the  other  three  mortgages, 
to  wtt,  the  first  a  mortgage  to  Uum^  and  the 
third  and  fourth,  to  form  deeda,  bat  totend- 
ed as  mortgagea  to  tact  as  aforesaid.  The 
plaintiff  haa  not  ^vpealed,  and  thoefore  the 
second  mortgage  may  be  considered  u  dim* 
Inated  from  the  case. 

The  appellant  to  support  of  the  contention 
aa  to  the  statute  of  limltottona.  seenu  to 
have  an  entire  misconception  of  the  nature 
of  the  action.  The  suit  by  the  pIslntUf  Is 
not  upon  the  notes.  He  waa  a  maker  with 
the  def  mdant  J.  F.  Coonan  too  notes,  and 
they  wwe  made  payable  to  other  pnrtlea. 
The  platotlff*a  cause  of  scthm  q^ings  from 
the  tact  as  alleged  and  found,  that  about 
toe  28to  of  August  1897,  be^  aa  surety  for 
toe  dtfendant  Ooooan,  paid  and  toe*  np  toe 
notes  which  be  had  signed  aa  maker  witii 
said  defendant  His  right  eft  actltm  accrued 
from  toe  time  he  paid  or  took  up  the  noteiw 
and  not  ftom  toe  dato  of  tlH»  notes,  and  the 
statute,  of  limitations  would  not  commence 
to  run  as  against  him  until  his  cauae  of  a<y 
tlon  accrued.  In  Pleasant  v.  Samuels,  114 
CaL  S4,  45  Pac.  898,  In  a  similar  case.  It  is 
said:  "In  toe  ease  at  bar  toe  action  to  not 
bron^t  upon  a  promissory  note  to  recover 
against  the  maker  upon  the  promise  which 
he  has  made  to  such  note.  The  cause  of  ae> 
tlon  resto  upon  toe  fact  toat  toe  plaintiff 
was  compelled  to  take  np  and  pay.  and  did 
take  np  and  pay,  n<M»s  which  he  himself  had 
made  for  toe  accommodatifm  of  toe  defend- 
ant The  cause  of  actlw  arose  at  toe  time 
when  the  plaintiff  made  such  paymento  nt 
mon^  for  toe  benefit  of  the  defondanf* 
Woods,  St  Um.  p.  S21;  Jones,  Mortg.  par. 
1213;  Brandt  Sw*  I  199;  28  Am.  *  Kng, 


■For  mMUfleatiM  a<  aaliilaB  wd  fmSnnnt,  sss  CTFae.  lOSt 
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Euc.  Law,  p.  m;  Xnle  t.  Blsbop,  133  Oal. 

574,  65  Pac.  1094. 

Tlie  lauds  and  premfBes  iurolved  In  tbe 
case  were  the  community  property  of  the 
defendant  J.  F.  Coonan  and  bis  wife,  the 
appellant,  Maiy  Coonan,  and,  under  the  law, 
as  such  was  subject  to  the  control  of  the 
said  defendant  J.  F.  Coonan  by  way  of  mort- 
gage or  sale  for  a  consideration.  The  appel- 
lant, however,  relies  upon  a  homestead  claim 
covering  the  N.  W.  ^  of  block  64  in  the  city 
of  Eureka;  being  a  iwrtlon  of  the  premises 
Incladed  In  the  Instrument  bearing  date  July 
8,  1S93,  In  form  a  deed,  but  given  as,  and 
understood  to  be  In  fact,  a  mortgage.  This 
deed  was  duly  recorded  on  the  day  of  Its 
date,  whereas  the  declaration  of  homestead 
was  not  recorded  until  September  16,  1896. 
The  court  therefore  properly  found  that  aJl 
the  right  and -claim  of  the  said  ai^llant, 
Mary  Coonan,  were  subsequent  to  and  sub- 
ject to  the  lien  of  the  mortgages.  The  ex- 
clusion of  the  declaration  of  homestead, 
therefore,  could  not  prejudice  the  appellant; 
belug  sntMequent  and  subject  to  the  mort- 
gage covering  the  said  premises.  The  find- 
ings of  fact  are  supported  by  the  evidence, 
and  it  Is  found  by  the  court  that  the  first 
mortgage  was  not  satisfied  or  superseded  by 
the  first  deed  which  was  given  by  way  of  a 
mortgage,  already  referred  to,  nor  were  ei- 
ther of  said  deeds  Intended  as  an  extinction, 
novation,  or  as  an  accord  and  satisfaction  of 
the  debt  or  obligation  due  the  plaintiff  grow- 
ing out  of  the  transaction  as  surety  for  de- 
fendant J.  F.  Coonan,  as  stated.  At  the 
dose  of  the  trial,  plaintiff  asked  the  court, 
In  order  to  save  any  question,  that  the  sub- 
mission be  opened  to  allow  him  to  show  by. 
the  clerk's  register.  In  proper  form,  the  dis- 
missal of  the  action,  which  had  been  plead- 
ed as  pending  In  reference  to  the  same  cause; 
and  It  was  no  error,  nor  even  an  abuse  of 
discretion,  under  the  circumstances,  for  the 
court  to  grant  the  request,  and  allow  the 
proper  proof  to  be  Introduced,  showing  that 
the  action  referred  to  bad  been  dismissed. 

The  judgment  Is  affirmed. 

We  concur:   HABRISON,  J.;  GAROUTTE, 

J. 


(in  Cal.  8M) 

PEOPLE   T.  MENDENHALL.    (Cr.  658.) 

(Supreme  Court  of  California.  Jan.  13,  1902.) 

EOHtClDE— ABSAULT  WITH  INTENT  TO  MUR- 
DER—I N  TENT— I N  S  THUCTI  ON  S 
—CRIMINAL  LAW. 

1.  The  giving  of  an  Instmodon  in  a  crim- 
inal case  which  statefi  a  general  proposition 
of  law,  without  stating  the  exceptions  and 
qnallficatioas  of  such  proposition  in  its  applica- 
tion to  the  particular  case,  is  not  erroneous,  if 
the  Instmctionii  as  a  whole  correctly  state  the 
law  applicable  to  the  case, 

2.  Where  the  evidence  is  not  in  the  record  on 
an  appeal  of  a  criminal  case,  a  judgment  of 
conviction  will  not  be  revepaed  for  the  giv- 
ing of  an  instraction  anless  it  is  erroneous  In 
every  conceivable  state  of  the  case. 


8.  An  Instruction  In  a  prmecutiun  for  as- 
sault with  intent  to  murder  that  defendant 
cannot  be  convicted  If  the  assault  was  com- 
mitted under  such  circumstancea  as  would 
have  mitigated  the  offenise  from  murder  to 
manslaughter  if  death  had  ensued  Is  not  er- 
roneous, as  being  a  positive  Instrtiction  to  con- 
vict if  the  Jtiry  finds  that  the  offense  would 
have  been  muraer  if  the  proaecuting  witness 
had  died. 

4.  A  defendant  cannot  be  convicted  of  an 
assault  with  Intent  to  commit  murder  unless 
the  assault  was  made  with  the  specific  intent 
to  take  life,  although  an  intent  to  take  life  is 
not  necessarj-  to  constitute  murder. 

5.  The  refusal  of  an  inBtruction  requested  by 
detendant  in  a  criminal  case  is  not  erroneous, 
when  substantially  the  same  proposition  is  giv- 
en in  more  appropriate  language. 

6.  A  requested  inrtruction  in  a  prosecution  • 
for  an  assault  with  intent  to  murder  was  con- 
tainedi  in  substance,  in  an  instruction  given; 
but  the  former  was  more  specific,  and  would 
have  -been  more  favorable  to  the  defendant  in 

a  case  In  which  the  evidence  tended  to  show 
that  defendant  was  too  drunk  at  the  time  of 
the  commission  of  the  deed  to  know  what  he 
was  doing,  or  was  insane.  Held^  that  refusal 
of  the  requested  Instruction  was  not  errone- 
ous, in  the  absence  of  evidence  of  intoxication 
or  niBanity. 

7.  An  instraction  giving  the  statutory  defini- 
tion of  murder  is  not  erroneous,  in  a  prosecu- 
tion for  assault  with  intent  to  murder,  when 
the  jury  is  informed  that  the  defendant  can- 
not be  convicted  unless  the  act  charged  was 
done  with  the  intmt  to  kill. 

In  bane.  Affirmed,  and  <^lnlon  In  dqmrt- 
ment  (63  Pac.  675)  revdrsed. 

BEATTY,  C.  J.  The  defendant  was  tried 
and  convicted  upon  a  charge  of  assault  with 
Intent  to  commit  murder.  His  appeal  Is 
from  the  judgment,  and  the  record  before  us 
consists  of  the  judgment  roll  alone,  without 
any  of  the  evidence  given  at  the  trial.  The 
only  en-ors  assigned  are  upon  rulings  of  the 
court  lu  allowing  and  refusing  Instructions. 

It  Is  contended  that  the  court  erred  lu 
giving  the  following  as  a  portion  of  Its 
charge  to  the  jury:  "Murder  Is  the  unlawful 
killing  of  a  human  being  with  malice  afore- 
thought. Such  malice  may  be  express  or  Im- 
plied. It  Is  express  when  there  is  manifested 
a  deliberate  Intention  unlawfully  to  take 
away  the  life  of  a  fellow  creature.  It  la  im- 
plied when  no  considerable  provocation  ap- 
pears, or  when  the  circumstances  attending 
the  kllliug  show  an  abandoned  and  malignant 
heart."  This  ia  simply  the  statutory  defini- 
tion of  murder,  and,  as  a  statement  of  law, 
la  entirely  free  from  error.  But  It  Is  con- 
tended that,  although  correct  lu  the  abstract. 
It  was  a  highly-prejudicial  error  to  give  to 
the  jury  In  this  case  any  Instruction  on  the 
subject  of  implied  malice,  because  an  essen- 
tial ingredient  of  the  crime  of  assault  with 
Intent  to  commit  murder  is  the  deliberate  In- 
tent to  kill,  which  constitutes  express  malice. 
And  it  Is  urged  that  the  jury  might  have 
been  led  to  Infer  from  the  mention  of  implied 
malice  that  they  could  convict  the  defendant 
without  proof  of  an  Intent  on  his  part  to 
take  life.  This  argument  would  be  far  from 
conclusive,  even  If  it  were  not  founded  upon 
a  false  assumption  as  to  the  law  of  Impliefl 
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maitce;  for  the  court  Id  another  part  of  Its 
cbfTgc  distinctly  instructed  the  jury  that,  to 
auatain  the  accusation,  the  prosecution  must 
prove  that  the  assault  was  committed  not 
only  with  malice  aforethought,  but  "with 
the  intention  of  taking  away  the  life  of  the 
prosecuting  witness."  It  has  been  decided 
over  and  over  again  In  this  court  that  the  en- 
tire charge  must  be  considered,  and  If,  as  a 
whole.  It  correctly  states  the  law,  it  is  free 
from  error,  notwithstanding  selected  passages 
may  state  a  proposition  without  at  the  same 
time,  and  In  Immediate  connection,  stating 
the  exceptions  or  qualifications  to  which  It 
is  subject  In  its  application  to  the  case  in 
hand.  This  doctrine,  it  seems  to  me.  Is  very 
cleorly  and  verj'  Justly  applicable  to  the  In- 
struction In  question  here.  The  charge  of 
the  court,  as  a  whole,  la  correct  and  clear. 
It  presents  no  ambiguity  to  our  minds,  and 
carries  no  Implication  unfavorable  to  the  de* 
fendant;  and  aa  It  presents  itself  to  our 
minds  we  must  assume  It  was  received  by 
the  Jury.  But  aside  from  these  consldwa- 
tlons,  the  whole  argument  of  the  appellant  Is 
based  upon  a  false  assumption  regarding  the 
law  ot  Implied  malice.  Imjdled  malice  Is  not 
Inconsistent,  as  counsel  assume  It  to  be,  vrlth 
an  actual  Intent  to  take  life.  There  Is  a  class 
of  homicides  In  wblcb  tfawe  Is  a  malicious 
Intent  to  take  ltre»  cansdtatlng  murder  In  the 
second  degree,  but  where  the  Intent  Is  not  de> 
lllwrate,  and  the  malice  consequently  not  ex- 
press. Such  are  all  cases  In  which  the  kill- 
ing Is  the  result  of  sudden  heat  of  [usslon, 
but  the  provocation  Is  not  sufficient  In  law 
(such  as  insulting  words  and  gestures)  to  re 
duce  the  crime  to  the  grade  of  manslaughter. 
To  reduce  a  voluntary  and  unlawful  killing 
to  the  grade  ct  manslaughter,  the  sudden 
heat  of  passion  In  the  slayer  must  have  been 
caused  by  a  serious  and  blghly-provoklng 
Injury,  apparently  sufficient  to  have  aroused 
an  Irresistible  Impulse  to  kill  In  a  reasonable 
being,— «uch  an  impulse  as  excludes  the  Idea 
of  premeditation.  But  the  law  dividing 
murder  into  the  first  and  second  degrees 
Is  based  partly  upon  a  recognition  of  the 
fact  that  such  an  Impulse  to  slay  may,  In 
an  unreasonable  person,  be  aroused  by  an 
Inadequate  provocation,  and  that  while  In 
fact  the  killing  Is  not  deliberate,  and  the 
malice  not  express,  malice  should  neverthe- 
less be  Implied  from  the  absence  of  any  con- 
siderable provocation,  and  the  crime  classed 
as  mnrder  In  the  second  degree.  An  Intent 
to  kill,  therefore,  does  consist  with  the  crime 
of  murder  In  the  second  degree;  and,  for 
aught  we  know,  the  evidence  In  this  case 
may  have  shown  an  attempt  to  kill,  pro- 
voked by  Insulting  words  or  gestures,  pro- 
ducing In  the  defendant  for  the  moment  an 
Irresistible  Impulse  to  slay,— the  very  case 
In  which,  If  the  attempt  had  succeeded,  lie 
would  have  been  guilty  of  murder  In  the 
second  degree.  Such  a  case  Is  at  least  con- 
ceivable, and  In  the  alHwnce  of  the  evidence 
this  court  cannot  reverse  a  Judgment  for  the 
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giving  of  an  Instruction  unless  It  is  erroneous 
In  every  conceivable  state  of  the  case.  Peo- 
ple V.  Torres,  38  Cal.  141,  and  cases  cited. 
And  see  People  v.  Donahue,  45  Cal.  321,  and 
People  V.  Strong,  46  Cal.  304.  In  the  case 
supposed,  the  Instruction  complained  of  was 
not  only  not  erroneous,  but  was  highly  ap- 
propriate. N'othing  in  conflict  with  the  views 
here  expressed  was  held  In  any  of  the  cases 
relied  on  by  counsel  for  the  appellant.  In 
People  V.  WaUace.  101  Cal.  283,  35  Pac.  862, 
It  was  merely  conceded  fw  the  purposes  of 
that  case  that  Implied  malice  Is  not  equiva- 
lent to  the  actual  Intent  to  commit  murder. 
The  point  was  not  decided,  and  the  position 
was  only  conceded  because  It  was  wholly  Im- 
material whether  it  was  ctHrect  or  not.  In 
People  V.  Burgle,  123  Cal.  303,  66  Pac.  996, 
the  complahit  was  that  the  court  had  erred 
In  failing  to  give  the  histructlon,  the  glvbig 
of  which  Is  here  assigned  as  error,  and  noth- 
ing was  decided  except  that  the  def^dant 
was  not  Injured  by  the  failure  to  give  the 
Instruction.  It  was  said  In  the  course  of  the 
opinion  that  It  was  doubtful  whether  the  lan- 
guage of  section  188  of  ttie  Penal  Code  should 
be  given  to  the  Jury  at  all  In  a  case  of  assault 
:  with  Intent  to  commit  murder,  and  the  case 
of  People  T.  Wallace  was  referred  to  aa  In- 
timating that  opinion.  But  as  we  have  seen, 
the  opinion  hi  People  t.  Wallace  merely  con- 
cedes the  potait  as  Immaterial,  and  the  propo- 
sition Is  not  affirmed  elthn  In  the  one  case  or 
the  other;  neither  of  tbem  calling  for  a  deci- 
sion upon  the  point  In  the  case  of  People 
T.  Mlze,  80  GaL  42.  22  Pac.  80.  the  court  In- 
Btmcted  the  Jury  that  "If  the  testimony  shows 
that,  had  Henry  Coffey  been  killed,  one  of 
the  defendants  would  have  been  guilty  of 
taurder,  then  that  one  should  be  convicted." 
By  this  Instruction  the  jury  were  directed  ta 
convict  without  proof  of  an  Intent  to  klD, 
which  made  It  plainly  errmeous;  and  for 
that  error,  among  others,  the  conviction  was 
set  aside.  There  Is  no  snch  fitnlt  in  the  In- 
struction here  In  question. 

Appelant  makes  the  further  contention 
that;  to  constitute  the  crime  fit  which  he  has 
been  convicted,  there  must  not  only  appear 
to  have  been  an  actual  tal^xt  to  kill,  hut 
that  Intent  must  have  been  formed  npon  de- 
llt)erate  premeditation.  If  this  were  true. 
Implied  malice  would,  of  course,  be  a  false 
quantity  In  the  considwation  of  the  case. 
But  the  authorities  cited  by  appellant  do  not 
sustain  htm  on  this  point  They  only  require 
that  there  should  be  an  Intoit  to  kill,  and 
the  circumstance  sUch  that  If  the  attempt 
had  been  successful  the  crime  would  have 
been  murder,  and  to  murder  In  the  second 
defsree  we  have  seen  tiiat  an  unpremeditated 
Intent  to  kill  Is  alone  essential.  In  Peoide 
T.  Urias,  12  Cal.  326,  the  question  was  upon 
the  sufficiency  of  an  Indictment  which  char- 
ged neither  premeditation  nor  malice  afore- 
thought It  was  held  that  In  the  absence  of 
either  allegation  the  Indictment  was  bad, 
but  with  an  allegation  of  malice  afore- 
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FlndlDg  no  error  calling  for  a  reverBal  of 

the  Judgment,  It  Is  affirmed. 

We  concur:   VAN  DXKE,  J.;  HENSHAW, 

J. 

McFARLAND,  J.  I  concur  In  the  Judg- 
ment of  affirmance.  I  also '  concur  in  the 
opinion  of  the  Chief  Justice,  except  that 
part  thereof  which  treats  of  Implied  malice, 
as  to  which  I  express  no  opinion.  At  all 
events,  on ,  the  trial  of  a  defendant  on  a 
charge  of  an  attempt  to  commit  murder,  it 
is  not  improper  for  the  court  to  tell  the  Ju- 
ry  what  murder  is;  and  the  court  carefully 
Instructed  the  jury  that  the  defendant  could 
not  be  convicted  unless  the  act  charged  was 
done  "with  the  intention  of  taking  away  the 
life  of  the  prosecuting  witness." 
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thought  ft  would,  no  donbt,  have  been  held 
sufficient,  and  malice  aforethought  does  not 
Deeessarlly  mean  express  malice.  There  is 
DO  ground  upon  which  the  giving  of  this  in- 
Ktrnctiop  can  be  held  erroneous. 

The  appellant  next  complains  of  the  fol- 
lowing Instruction  given  by  the  court:  "If 
it  appears  that  the  alleged  assault  was  com- 
mitted under  such  circumstances  as  would, 
had  death  ensued,  have  mitigated  the  of- 
fense  from  murder  to  manslaughter,  such  in- 
tent was  not  premeditated,  and  you  cannot 
find  the  defendant  guilty  of  the  charge  pre- 
ferred against  him."  This  was  not  a  very 
clear  statement  of  the  proposition  It  was  In- 
tended to- illustrate,  but  it  was  wholly  favor- 
able to  the  defendant,  and  could  not  pos- 
sibly have  been  construed  as  a  positive  In- 
stractlon  to  convict  if  the  Jury  sbould  find 
that  the  offense  would  have  been  murder  if 
the  prosecuting  witness  had  died. 

It  is  next  contended  that  the  court  erred  In 
refusing  to  instruct  the  Jury,  as  requested, 
that:  "While  intent  to  take  life  Is  not  essen- 
tial to  constitute  murder,  yet,  to  constitute 
an  assault  with  intent  to  commit  murder,  the 
vrongdoer  must  specifically  intend  to  take 
life.  You  cannot  find  this  defendant  guilty 
aimply  because  he  would  have  been  guilt; 
of  murder  had  the  prosecuting  witness  died." 
This  l8  a  correct  statement  of  the  law,  and 
Its  refusal  would  have  been  error  entitling 
the  defendant-to  a  reversal  of  the  Judgment 
if  the  same  proposition  had  not  been  plainly 
stated  In  other  Instructions  given  by  the 
court,  and  couched  in  language  which  in  a 
coaceivable  case  was  much  more  appropriate 
than  the  language  quoted. 

Instractlon  No.  4,  requested  by  defendant, 
vas  [M'operly  refused  as  an  incorrect  state- 
ment of  the  law. 

All  that  was  correct  In  instructions  8  and 
9  was  contained  in  the  general  charge  of  the 
court,  and  to  have  told  the  Jury,  as  these 
iBBtmctlonB  run.  that  the  prosecution  must 
prove  an  Intent  to  murder,  might  have  been 
uaderstood  as  requiring  direct  proof  of  a  de- 
liberate intent  to  kill,— the  proposition  so 
strenuously  maintained  by  counsel,— where 
as  it  was  only  necessary  to  prove  an  Intent 
to  kill  under  circumstances  (such  as  absence 
of  adequate  provocation)  from  which  malice 
Tould  be  implied. 

Instruction  16,  which  wae  refused,  Is  in 
substance  contained  in  InBtructlon  7,  whlcli 
was  given,  bat  Is  more  specific,  and.  In  a 
case  where  the  evidence  tended  to  show  that 
tb^  defendant  was  too  drunk  to  be  conscious 
of  what  he  was  doing,  would  hare  been  more 
favorable  to  the  defoidant.  But  the  evi- 
dence iB  not  in  the  record,  and  we  cannot 
assume  that  there  was  anything  tending  to 
show  intoxication.  In  the  absence  of  such 
erideoce,  or  evidence  of  insanity,  it  does 
not  appear  that  the  defendant  could  have 
been  injured  by  the  failure  to  restate  in  one 
instractlon  which  had  been  aubstantlally 
stated  in  another. 


We  concur:  6AR0UTTE,  J.;  HABBI- 
SON,  J.;  TEMPLE!.  J. 


<1S5  Cat  asB) 
.Bz  parte  McGUIKB.  (Cr.  852.) 
(Supreme  Court  of  Galifonda.  Jan.  13.  1802.) 

HABEAS  CORPUS— COURTS— MISDBHGANOI^ 
FELONY— JUDQMBNT— CONFLICTING 
SENTENCES— EXECUTION. 

1.  Where  defendant  was  convicted  of  a  mls> 
demeanor  in  a  police  court,  and  sentenced  to 
imprisonment  in  the  county  jail,  and  befMe 
the  expiration  of  his  term  of  imprisonment  he 
was  convicted  of  felony  in  a  superior  court, 
and  a  certified  copy  of  the  latter  jud^ent  was 
given  to  the  sheriff,  under  which  it  was  Us 
duty  to  deliver  the  prisoner  forthwith  to  the 
warden  of  the  state  prison,  it  was  immaterial, 
as  affecting  the  defendant's  right  to  be  held 
only  in  proper  custody,  that  the  sheriff  was 
at  the  same  time  ex  officio  county  jail»,  and 
as  such  charged  with  the  execution  of  the 
police  court  judgment. 

2.  The  superior  court,  having  the  power  to 
bring  the  prisoner  before  it  and  sentence  him 
for  the  felony,  had  Decessariiy  the  implied 
power  to  proceed  to  judgment  and  execution; 
and,  the  court  not  having  Btajed  such  execu- 
tion, the  sheriff  was  not  warranted  in  return- 
ing the  prisoner  to  the  county  jail  until  the 
expiration  of  his  term  there,  but  should  have 

Eroceeded  under  Pen.  Code.  §  1216,  requiring 
im,  on  receipt  of  a  eertiiied  copy  of  a  judg- 
ment of  imprisonment,  to  deliver  the  defend- 
ant to  the  warden  of  the  state  prison. 

3.  Defendant  was  not  entitled  to  his  lib- 
erty on  habeas  corpus,  but  only  to  be  placed 
in  the  custody  of  the  warden  of  the  p^ten- 
tiary. 

In  banc.  Application  by  James  McGuIre 
for  a  'writ  of  habeas  corpus  against  John 
I^ackmann,  sheriff  of  San  Francisco  county, 
to  secure  the  applicant's  release  from  con- 
finement in  the  county  Jail.  Writ  granted 
only  so  far  as  to  place  the  applicant  in  proper 
custody. 

Albert  P.  Wheelan,  W.  Bodgers,  and  S.  P. 
Elias,  for  petitions.  W.  J.  Herriu,  for  re- 
spondent 


BBATTT,  C.  J.  The  return  to  the  writ 
issued  in  this  case  simply  confirms  the  alle- 
gations of  the  petition  upon  which  it  was  is- 
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sued,  aniX  establlBhes  tiie  foHowIng  state  of 
facts:  On  July  8, 1901.  the  prlscmer  was  con- 
Ticted  of  a  misdemeanor  in  the  poUce  court 
of  San  Francisco,  and  8ent«iced  to  be  im- 
prisoned In  the  county  Jail  for  a  term  ot  six 
months.  After  this  term  of  imprisonment 
liad  commenced,  on  Angost  2,  1901,  the  pris- 
oner was  amfgned  in  the  anperlor  court  of 
San  Francisco  upon  a  charge  of  burglary,  to 
which  he  entered  a  plea  of  guilty,  whereupon 
he  was  duly  sentenced  September  7,  1901, 
to  be  Imprisoned  in  the  state  prison  at  Fol- 
som  for  a  term  at  years.  No  api>eal  was 
taken  from  this  jn^;ment,  and  no  stay  of 
proceedlQC^  was  ordered  or  requested;  and 
on  the  lOtfa  day  of  September  the  clerk  of 
the  court  ddlTered  to  the  sheriff  of  San  Fran- 
cisco a  certified  copy  of  the  Ju^ment,  which 
it  was  his  duty  to  execute  by  deUvering  the 
prisoner  to  the  warden  of  the  Folsom  prison 
(Pen.  Code.  S  1210),  unlen  the  execution  of 
the  judgment  for  the  felony  was  stayed  by 
•the  Judgment  for  the  misdemeanor,— unless, 
in  other  words,  It  was  necessary  that  the 
prisoner  should  complete  the  term  ot  his  Im- 
prisonment In  the  county  jaU  before*  com- 
mencing his  term  of  Imprisonment  In  the 
state  prison.  The  sherllf,  acting  upon  the 
theory  that  the  term  in  the  county  JaU  must 
be  served  out,  Instead  ot  deltverlng  the  pris- 
oner to  the  warden  at  Folsom  returned  him 
to  tbe  county  jail,  where,  in  his  character 
of  ex  offifjo  jailer  of  the  city  and  conn^  of 
San  Francisco,  he  was  detaining  him  In  exe- 
cution of  the  police  court  Judgment  on  the 
24th  of  October,  1901,  wb«i  this  proceeding 
was  commenced.  Upon  this  point  there  can 
be  no  room  for  doubt.  The  prisoner  was  be- 
ing confined  In  the  county  JaU  at  San  Fran- 
cisco more  than  40  days  after  he  should  hare 
been  dellTcred  at  Folsom  under  the  commit- 
ment from  the  su];>erlor  court,— a  delay  which 
would  luive  been  entirely  Inexcusable,  ex- 
cept for  the  advice  under  which  the  sheriff 
was  acting,  to  the  effect  that  he  must  not 
remove  the  prisoner  to  Folsom  imtil  his  term 
of  imprisonment  in  the  county  JaU  for  the 
niisdemeanor  had  expired.  It  was  stated  at 
tlie  hearing  that  the  sheriff  had  not  only  been 
so  advised,  but  that  It  had  been  so  decided 
In  a  habeas  corpus  proceeding  in  the  superior 
court,  where  the  prisoner  had  sought  relief 
before  making  his  application  to  this  court. 
The  fact,  therefore,  that  the  sheriff  in  his 
retm-n  sets  up  both  commitments,  raises  no 
doubt  as  to  the  cliaracter  and  purpose  of  the 
imprisonment  which  the  petitioner  is  under- 
going; and  the  right  of  the  sheriff  to  the  cus- 
tody of  the  priBouer  for  the  purpose  of  deliv- 
ering him  to  the  warden  of  the  state  prison 
does  not  relieve  his  detention  In  the  county 
jail  for  another  purpose  ot  its  unlawful  char- 
acter. If  It  is  true,  as  the  prisoner  contends, 
that  It  was  the  duty  of  the  sheriff  to  take  him 
at  once  to  Folsoni.  notwithstanding  his  terra 
in  the  county  Jail  had  not  expired.  And  the 
fact  that  the  same  person  (John  Lackraann) 
happens  to  be  the  sheriff  cliarged  with  the  , 
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duty  oC  executing  the  Judgment  of  the  su- 
perior court,  and  at  the  same  time  ex  oflQcIo 
county  jailer,  and  as  such  charged  with  the 
execution  of  the  police  court  judgmmt,  ought 
not  to  confuse  the  question  to  be  decided. 
The  case  la  just  the  same  as  it  would  have 
been  it  instead  of  having  been  convicted  of 
a  felony  in  San  Francisco,  the  prisoner  had 
been  taken  to  Alameda  county  and  there  con- 
victed of  a  felony  pending  bis  term  of  Im- 
prisonment toe  misdemeanor  in  San  Fran- 
cisco, and  after  such  conviction  and  commit- 
ment to  the  state  prisim  bad  been  returned  to 
San  Francisco  to  serve  out  his  term  there  be- 
fore being  delivered  to  the  custody  of  the  wai^ 
den.  In  such,  case  it  is  plain  that  the  sheriff 
of  San  Francisco  could  not  justify  his  deten- 
tion of  the  prisons  in  the  county  jaU  by 
setting  up  the  right  of  the  shwiff  of  Alameda 
to  his  custody  for  the  purjioae  of  deUvertiv 
him  at  the  state  prison.  And  no  more  can 
the  sheriff  In  the  case  as  it  la,  Justify  his 
continued  .detention  <xt  the  prisoner  In  the 
county  Jail,  unless  It  Is  warranted  by  the 
commitment  from  the  police  court  He,  in- 
deed, has  never  claimed  to  Justify  his  acts 
upon  any  other  ground;  and  what  has  been 
said  with  reference  to  this  point  is  In  answer 
to  the  argument  advanced  here  that  since,  in 
one  capacity  or  the  other,  John  Lackmann  Is 
entitled  to  the  custody  of  the  prisoner,  be 
must  necessarily  be  remanded,  and  therefore 
that  It  is  unnecessary  for  us  to  decide  wheth- 
er he  should  be  detained  In  the  county  jail 
till  the  expiration  of  the  term  of  his  Impris- 
onment there,  or  taken  at  once  to  the  state 
prison.  It  is  manifest  that  the  decision  of 
this  question  cannot  I>e  avoided;  for,  if  the 
contention  of  the  prisoner  Is  sound,  his  Im- 
prisonment In  the  county  Jail  is  unlawful, 
and  for  that  unlawful  imprisonment  habeas 
corpus  Is  the  proper  remedy.  It  not  only  lies 
where  the  prisoner  is  entitled  to  his  liberty, 
but  also  where  he  Is  held  by  one  person  when 
another  Is  entitled  to  bis  custody,  in  which 
case  the  court  is  expressly  empowered  to  de- 
liver him  from  the  unlawful  Imprisonment 
by  committing  him  to  the  custody  of  the  per- 
son who  Is  by  law  entitled  thereto.  Pen. 
Code,  §  1493.  Uniler  this  provision  of  the 
statute,  we  have  the  power,  and  it  is  our 
duty,  If  we  think  the  prisoner  should  have 
been  taken  at  once  to  Folsom,  to  deliver  him 
from  his  unlawful  Imprisonment  In  the  coun- 
ty Jail,  and  remand  him  to  the  custody  of  the 
sheriff  for  the  sole  purpose  of  being  at  once, 
and  with  all  convenient  eipedltldn,  transport- 
ed to  Folsom.  For  his  term  of  imprisonment 
only  commences  to  run  from  the  actual  date 
of  his  delivery  there  (Pen.  Code,  g  670),  and 
every  day  that  he  Is  imnecessarlly  detained 
In  the  county  JaU  after  his  commitment  Is 
an  unlawful  addition  to  the  punishment 
which  the  law  has  Imposed  for  his  offense. 
What,  then,  Is  the  legal  right  of  the  prisoner 
with  respect  to  the  place  of  his  confinement? 
A  prisoner,  whether  confined  In  the  state 
prison  or  in  county  jail,  m^  be  brought  be- 
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fore  a  court  for  any  lawful  purpose  (Pen. 
Code,  i  15G7),  and,  among  oUier  purposes,  In 
order  that  he  may  be  tried  for  a  criminal 
oOCeuse,  as  tbls  prisoner  was.  In  Bucb  case 
the  proceedings  against  him  are  regulated  by 
tbe  same  statutory  provisions  that  control 
tlie  procedure  In  other  trials  upon  similar 
charges.  In  felony  cases  tried  in  the  supe- 
rior court,— such  as  that  of  the  i)ri8oiier,— 
where  the  penalty  upon  conviction  is  Impris- 
onment in  the  state  prison,  it  Is  the  duty  of 
tbe  clerk  forthwith,  unless  a  stay  Is  ordered, 
to  furnish  the  sheriff  with  a  certified  copy  of 
tbe  Judgment  as  entered  in  the  minutes  of 
the  court.  Pen.  Code,  8  1213.  And  it  Is  tbe 
daty  of  the  sheriff,  upon  receiving  such  copy, 
to  take  and  deliver  the  defendant  to  the  war- 
den of  the  state  prison.  Pen.  Code,  {  1216. 
In  view  of  these  provisions.  It  is  dUScuIt  to 
see  how,  If,  In  the  case  above  supposed,  this 
prlsMier  had  been  convicted  of  a  felony  la 
Alameda  county,  the  sheriff  of  that  county 
could  have  talcen  him  back  to  San  Francisco 
to  serve  out  his  sentence  in  the  county  Jail 
before  taking  him  to  the  state  prison.  And 
if  the  sheriff  of  Alameda  county  could  not 
have  returned  bim  to  the  county  Jail  In  San 
fVaucisco,  neither  can  the  sheriff  of  San 
Francisco  do  the  same  thing.  To  a  prls- 
oaer  serving  a  term  of  imprisonment  for  a 
misdemeanor  the  consequences  of  a  subse- 
quent conviction  of  a  felony  must  be  the 
same  in  whatever  county  the  conviction  takes 
place.  The  sentence  must  be  certain  in  Itself 
and  in  its  legal  consequences.  It  cannot  be 
cumulative  upon  another  term  of  Imprison- 
ment when  pronotmced  in  the  county  where 
the  misdemeanor  was  committed,  If  It  would 
not  be  cumulative  when  pronounced  in  any 
other  county  of  the  state.  The  legality  of 
this  Imprisonment  may  therefore  be  fairly 
tested  by  the  ease  supposed,  of  a  subseQuent 
conTlctlon  In  Alameda  county.  The  superior 
court  of  that  county,  having  the  power  to 
bring  before  it  a  prisoner  serving  out  a  sen- 
tence for  a  misdemeanor  committed  In  San 
Francisco  for  the  purpose  of  trying  him  on  a 
charge  of  felony  committed  in  Alameda,  has 
necessarily  the  Implied  power  to  proceed  to 
Judgment  and  execution;  and,  if  the  ordinary 
course  of  procedure  upon  conviction  requires 
any  modification  by  reason  of  the  tmexpired 
term  of  Imprisonment  for  tbe  misdemeanor, 
It  would  seem  to  be  the  duty  of  the  court  to 
give  the  necessary  directions  In  its  judgment. 
IlDleas  It  does  so,  the  duty  of  the  clerk  and 
the  sheriff  Is  plainly  prescribed  by  tbe  stat- 
ute. In  the  absence  of  a  stay  the  clerk  must 
forthwith  deliver  to  the  sheriff  the  commlt- 
meut  to  the  state  prison,  and  the  sheriff,  up- 
on receipt  of  tbe  commitment,  must  deliver 
the  prisoner  to  the  warden.  He  is  not  war- 
rantnl  by  any  law  In  surrendering  him  to  the 
jailer  of  San  Francisco  to  be  kept  for  a  term 
before  his  delivery  to  the  warden,  and  there 
Is  no  law  which  would  warrant  the  court  in 
giving  a  direction  to  that  effect  The  powit 


of  the  superior  court  to  impose  cumulative 
sentences  was  considered  in  tbe  late  case  of 
£x  parte  Morton,  132  Cal.  343,  64  Pac.  469, 
where  it  was  held  that  the  power  exists  only 
in  the  two  cases  defined  in  sections  669  and 
105  of  the  Penal  Code.  The  fact  that  the  leg- 
islature has  conferred  a  special  power  to  im- 
pose cumulative  sentences  in  two  cases  im- 
plies the  absence  of  such  power  in  other  cas- 
es. And  If  the  court  Itself  In  this  case 
could  not  have  made  its  sentence  cumulative, 
certainly  its  officer  cannot  give  It  that  effect. 

My  conclusion  is  that  the  Imprisonment  of 
the  petitioner  In  the  county  Jail  In  execution 
of  his  sentence  tor  the  misdemeanor  is  un- 
warranted and  illegal,  but  it  does  not  follow, 
as  be  contends,  that  he  should  be  set  at  lib- 
erty. He  is  entitled  to  the  benefit  of  the 
writ  of  habeas  corpus  only  ao  far  as  neces- 
sary to  secure  him  In  his  legal  right  to  be 
placed  in  the  proper  custody.  It  is  therefore 
ordered  that  he  be  remanded  to  the  custody 
of  the  sheriff  fm*  tbe  purpose  of  delivery 
forthwith  to  the  warden  of  the  state  prison. 

We  concur:  VAN  DYKE,  J.;  TBMPLB. 
3.t  HBNSHAW,  X 

GABOUTTB,  J.  (concurring).  I  hare  se- 
rious doubts  as  to  the  correctness  of  the  con- 
closion  here  declared,  to  the  effect  that  a 
Judgment  of  a  Justice's  or  police  court,  ren- 
dered within  Its  Jnrlsdlctlon,  convicting  a 
defendant  of  a  miedemeanor,  in  effect,  will 
be  nullified  and  set  aside  by  a  mere  Judgment 
of  a  superior  court,  rendered  thereafter,  con- 
victing the  same  defendant  of  a  felony.  It 
seems  to  me  that  the  Judgmait  of  a  police 
court,  rendered  within  Its  Jurisdiction,  has 
the  same  effect,  force,  and  dignity  as  a  Judg- 
ment of  a  BDperior  court  I  concur  In  tbe 
Judgment 

ass  Cat.  360) 

VISALIA  SAV.  BAXK  v.  CURTIS.  (Sac. 
879.) 

(Supreme  Court  of  California.  Jan.  17,  18020 

ADMINISTRATION— INTHRBST  ON  CLAIMS— 
MORTGAGES— FORECLOSURS. 

Code  Civ.  Proc.  S  1494,  providing  that,  if 
the  estate  of  a  decedent  is  insolvent,  no  gi-eat- 
er  rate  of  interest  shall  be  allowed  on  any 
claim  after  the  first  publication  of  notice  to 
creditors  than  is  allowed  on  judgments  in  the 
superior  court,  refers  to  claims  which  section 
1493  requires  to  be  presented  for  allowance, 
or  else  be  barred,  and  which,  when  allowed 
and  filed,  are.  under  section  1497.  ranked 
among  acknowledged  debts  to  be  paid  in  due 
course  of  administration;  and  where  a  mort- 
gagee proceeds  under  section  1500,  permitting 
■foreclosure  provided  all  recourse  against  other 
property  of  the  estate  is  expressly  waived,  he 
18  entitled  to  the  interest  at  the  rate  expressed 
In  the  mortgage  notes,  and  not  merely  to  that 
allowed  on  Judgments  hi  the  superior  conrt. 

Department   1.    Appeal    from  superior 
court,  Tulare  county;  W.  B.  Wallace,  Judge. 
Proceedings  by  the  Visalla  Savings  Bank 
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against  W.  M.  Curtis,,  administrator,  for  the 
foreclosure  of  a  mortgage.  From  a  judg- 
ment for  plaintiff,  defoidant  appeals.  Af- 
firmed. 

Bradl^  &  Farnsworth,  for  appelant  E. 
O.  Larkins.  for  respondent 

HARRISON,  J.  S.  Z.  Curtis  executed  his 
promissory  note  to  the  plaintiff  January  6, 
3896,  for  the  snm  of  ?20,000,  payable  one 
-  year  thereafter,  with  interest  thereon  at  the 
rate  of  10  per  cent,  per  annum,  together  with 
'  a  mortgage  upon  certain  real  estate  to  se- 
cure its  payment.  He  died  April  4,  1896, 
and  the  appellant  was  appointed  the  admin- 
istrator of  hlB  estate.  After  the  making  of 
the  note  the  plaintiff  presented  to  the  admin- 
istrator its  claim  thereon  In  proper  form,  and 
the  same  was  allowed  and  approved  by  the 
Judge  and  filed  wltll  the  clerk.  Thereafter 
he  brought  the  present  action  for  the  foreclo- 
sure of  the  mortgage,  alleging  that  the  said 
estate  Is  Insolvent,  and  the  administration 
thereof  still  pending,  and  in  the  complaint 
expressly  waived  all  recourse  against  any 
other  property  of  the  estate  than  that  de- 
scribed In  the  mortgage.  The  court  render- 
ed Judgment  In  Ita  favor  for  the  amount  due 
upon  the  promissory  note,  computing  the  in- 
terest thereon  at  10  per  cent,  per  annum,  and 
directed  that  the  mortgaged  premises  be 
sold,  and  that  the  plaintiff  be  paid  so  much 
of  the  amount  found  due  to  it  as  the  pro- 
ceeds of  said  sale  would  pay.  The  present 
appeal  is  from  this  Judgment,  upon  the  Judg- 
ment roll,  without  any  bill  of  exceptions.  In 
support  of  the  appeal  the  appellant  contends 
that,  inasmuch  as  the  estate  of  the  mort- 
gagor is  Insolvent,  the  plaintiff  is  not  entitled 
to  receive  Interest  upon  its  note  at  a  greater 
rate  than  7  per  cent  per  annum.  This  c<m- 
tentlon  Is  based  upon  the  following  clause 
In  section  liM,  Code  Olv.  Proc:  "If  the  es- 
tate be  Insolvent  no  greater  rate  of  Interest 
shall  be  allowed  upon  any  claim  after  the 
first  publication  of  notice  to  creditors  than 
Is  allowed  on  judgments  obtained  in  the  aa- 
perlor  court."  The  "claim"  referred  to  In 
this  section  Is  that  which  by  the  preceding 
section  must  be  presented  to  the  administra- 
tor or  executor  for  allowance,  or  be  "barred 
forever,"  and  which,  when  "allowed"  and 
filed  in  the  court  is,  und^  section  1497, 
"ranked  among  the  acknowledged  debts  of 
the  estate,  to  be  paid  In  due  course  of  ad- 
ministration." The  rule  therein  limiting  the 
rate  of  Interest  Is  a  direction  to  the  admin- 
istrator or  executor  In  determining  the 
■amount  to  be  "allowed"  by  him  upon  the 
claim  when  the  estate  Is  insolvent,  and 
which  is  to  be  paid  out  of  the  general  assets 
of  the  estate,  but  has  no  application  to  the 
action  of  a  court  in  a  suit  tor  the  foreclosure 
of  the  mortgage.  Section  1500,  Code  Civ. 
Proc..  gives  to  the  bolder  of  a  mortgage  the 
right  to  enforce  the  same  "against  the  prop- 
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erty  of  the  estate  subject  thereto"  without 
any  presentation  of  the  claim  to  the  execu- 
tor or  administrator.  The  holder  of  a  claim 
secured  by  a  mortgage  has  therefore  two 
modes  In  which  he  may  enforce  its  payment 
He  may  institute  an  action  for  Its  foreclo- 
sure under  section  1500,  In  which  the  amount 
of  his  recovery  will  be  limited  to  the  pro- 
ceeds of  his  security,  or  he  may  present  his 
claim  to  the  administrator  or  executor  for 
allowance,  and  under  section  1569,  Code  Civ. 
Proc.,  receive  the  amount  allowed  therefor 
from  the  proceeds  of  a  sale  made  undw  the 
supervision  of  the  probate  court  and.  If 
those  proceeds  be  insufficient  therefor,  may 
share  equally  for  the  deficleucy  with  the  oth- 
er creditors.  The  proceeding  under  section 
1500  is  entirely  Independent  of  the  adminis- 
tration of  the  estate,  and  may  be  conducted 
in  a  different  forum  from  that  In  which  such 
administration  is  pending,  and  may  be  taken 
after  the  presentation  and  allowance  of  bis 
claim  fMoran  v,  Gardemeyer,  82  Cal.  96,  23 
Pac.  6),  or  even  after  Its  rejection.  Under 
this  section  the  plaintiff  acts  independently 
of  any  action  on  the  part  of  the  administra- 
tor or  executor,  and  without  any  reference 
to  the  condition  of  the  estate.  Instead  of 
seeking  to  enforce  a  claim  against  the  estate 
through  the  administrator,  he  is  seeking  a 
judicial  sale  of  the  property  given  him  as 
security  for  its  payment  Irrespective  of  the 
interest  of  the  estate  in  the  property.  The 
mortgagor  may  have  parted  with  or  incum- 
bered the  property  In  his  lifetime,  or  the 
mortgaged  property  may  have  been  set  apart 
to  his  family  as  a  homestead  after  his  death, 
but  In  an  action  of  foreclosure  the  property 
is  still  liable  for  the  full  amount  of  the  mort- 
gage debt  irrespective  of  the  condition  of 
the  estate.  The  court  In  which  such  action 
Is  pending  is  not  called  upon  to  allow  a  claim 
against  the  estate  which  Is  to  be  paid  In  the 
course  of  administration,  but  merely  deter- 
mines the  amount  of  the  mortgage  debt  ac- 
cording to  its  terms,  and  directs  a  sale  of  the 
mortgaged  property.  In  Ellis  v.  Polhemus, 
27  Cal.  350,  relied  upon  by  the  appellant,  the 
plaintiff  was  seeklug  to  collect  the  mortgage 
claim  through  the  administrator  of  the  es- 
tate of  the  defendant;  and  It  was  held  that 
upon  a  sale  of  the  mortgaged  property  by 
the  administrator,  the  holder  of  the  mort- 
gage claim  was  entitled  to  receive  Interest 
thereon  only  at  the  rate  of  10  per  cent  per 
annum,— that  being  the  rate  then  specified 
in  the  statute.  At  the  time  of  the  decision 
In  Bails  V.  Polhemus  the  provisions  of  section 
1500,  Code  Civ.  Proc,  were  not  upon  the 
statute  book,  and  the  question  of  the  rate  of 
interest  to  be  allowed  under  a  foreclosure  of 
the  mortgage  was  not  presented  or  discuss- 
ed. It  will  also  t>e  noted  that  at  that  time 
the  provision  of  the  statute  was  that  If  the 
estate  was  Insolvent  "no  claim  shall  bear 
greater  Interest"  than  10  per  cent,  per  an- 
num, whereas  the  provision  as  It  now  stands 
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is  tbat  "no  greater  iDtereat  shall  be  allowed 
upon  mj  claim  than  Ib  allowed  on  Judg- 
ments." 
The  judgment  Is  affirmed. 

We  concur:  GAKOUTTB,  J.j  TAIS 
DYKE,  3. 


(135  Cal.  S54) 

MAOHADO  et  al.  v.  TOWN  OF  SANTA 
MONICA  et  al.  (KINNEY  et  aL,  Inter- 
Teners.  L.  A.  956). 

(Supreme  Court  of  California.   Jan.  17,  1902.) 

APPEAL— NETW  TRIAD-STATEMENT  —  SBTTLB- 
3IENT  BY  COURT  —  APPEALABLE  ORDERS  — 
SPECIAL  FINDINGS  — INCONSIBTBNCT  — RE- 
VERSAL 07  JUDOMBNT. 

1.  Where  no  statement  or  bill  of  exceptions 
to  be  used  on  a  motion  for  a  new  trial  was 
auttled  by  the  lower  coort,  its  decision  on  snch 
motion  will  not  be  reviewed  on  appeal. 

2.  The  action  of  the  lower  court  in  refus- 
mg  to  settle  a  statement  on  motion  for  new 
trial  cannot  be  reviewed  on  appeal. 

8.  Where  a  special  finding  is  inconsistent 
with  the  other  findings  and  the  judgment,  and 
also  with  the  pleadings  and  the  admissions 
therein  contained,  it  is  not  ground  for  reversal 
of  the  judgment,  but  will  be  disregarded  as 
immaterial  to  the  case  as  made  by  the  plead- 
ings. 

Commisslonera'  decision.  Department  1. 
Appeal  from  superior  court,  Loa  Angeles 
county;  Luclen  Shaw,  Judge. 

Action  by  Andreas  Machado  and  others 
against  the  town  of  Santa  BIcHiica  and  others, 
Abbott  Kinney  and  others  intervening. 
From  a  judgment  In  favor  of  defendant  and 
interveners,  and  an  order  denying  a  new 
trial,  plaintiffs  appeal.  Affirmed. 

A.  B.  HotchklsB,  for  appellants.  John  D. 
Pope  and  R.  R.  Tanner,  fw  respondents. 

GRAT,  C.  Action  to  quiet  title  and  for 
damages.  PlalntlfTs  appeal  from  the  Judg- 
ment, and  from  an  order  denying  their  mo- 
tion for  a  new  trial. 

1.  The  notice  of  intention  to  move  for  a 
new  trial  does  not  appear  In  the  record,  but 
we  Infer  from  the  fact  that  aopeUant  endeav- 
ored to  have  a  statement  on'motiou  for  new 
trial  settled  that  the  notice  of  intention  spec- 
ified tbat  the  motion  for  new  trial  would  be 
beard  on  a  statement  of  the  case.  No  state- 
ment or  bill  of  exceptions  to  be  used  on  said 
motion  was  settled  by  tbe  court  The  ordet 
denying  the  motion  for  a  new  trial  must 
therefore  be  affirmed.  Sutton  t.  Symons,  100 
Cal.  570,  35  Pac.  158;  Budd  v.  Drals,  50  CaL 
120;  Symons  v.  Bunnell.  101  Cal.  223.  35  Pac. 
770;  Henry  T.  Mergulre,  lOti  Cal.  142.  39 
Pac.  5D0. 

2.  On  this  appeal  we  cannot  review  the  ac- 
tion of  the  court  refusing  to  settle  the  state- 
ment ou  motion  for  new  trial.  The  remedy 
for  that  is  pointed  out  In  Hudson  t.  Hudson, 
12»  Cal.  141,  61  Pac.  773. 

3.  It  Is  urced  tbat  the  finding  to  the  effect 
that  there  Is  no  strip  of  land  such  as  claim- 


ed by  appellants  In  their  complaint  Is  incon- 
sistent with  the  other  findings  and  with  tbe 
jadgmgnt  and  so,  indeed.  It  seems  to  be. 
More  than  this,  It  is  inconsistent  with  the 
issues  as  framed  la  the  pleadings.  All  par- 
ties to  the  suit,  so  far  as  can  be  gathered 
from  the  pleadings,  proceeded  upon  the  theo- 
ry that  there  was  a  strip  of  land  as  describ- 
ed In  tbe  complaint.  The  findings  and  de 
cree  deal  with  and  dispose  of  this  same  strip 
of  land.  We  therefore  thlnli  that  tbe  finding 
that  there  was  no  such  strip  of  land  Is  con- 
trary to  the  admissions  contained  In  the 
pleadings  of  all  the  parties  to  the  suit  and 
Is  inconsistent  with  and  contradictory  of  tbe 
other  findings  in  the  case,  and  should  be  dis- 
regarded, as  entirely  Immaterial  to  the  case 
made  by  the  pleadings.  Ortega  t.  Cordero, 
88  Cal.  221,  26  Pac.  80;  Rudel  T.  Los  An- 
geles Co..  118  Cal.  281,  50  Pac.  400;  HaU  v. 
Amott,  80  Cal.  348,  22  Pac.  200.  We  have 
treated  the  finding  complained  of.  thus  far, 
as  It  seems  to  be  treated  in  the  briefs  of  at 
least  two  of  the  parties  to  this  appeal.  It  is 
difficult  in  the  absence  of  the  evidence,  to 
understand  the  meaning  of  this  finding.  It 
is  not  unreasonable  to  suppose,  bowerer,  that 
the  court  intended  by  It  simply  to  find  that 
certain  conveyances  conveyed  fbe  land  so 
that  one  of  Its  bonndaries  was  "the  Padflc 
Ocean  at  the  line  of  ordinary  high  tide," 
and  that  there  was  iu>  strip  of  land  between 
the  land  described  In  these  omTeysnces  and 
the  Pacific  Ocean,  and  no  strip  of  land  be-' 
tireen  two  certain  ranches,  but  that  said 
ranches  bad  a  common  boundary  between 
than.  TboB  understood,  tbe  finding  wonjd 
not  be  Inconsistent  with  the  pleadings,  tbe 
other  findings,  or  with  liie  Judgment  Which- 
ever construction  may  be  given  tbe  finding, 
It  fnmlshoB  no  ground  for  reversal  ot  fb» 
judgment 

The  judgment  and  order  appealed  ttcm 
should  be  afllrmed. 

We  ccmcur:   CHIPMAN.  C;  HAYNB8,  a 

PER  CURIAM.  For  the  reasons  given  in 
tbe  foregoing  opinion,  the  judgment  and  ww 
der  appealed  from  are  affirmed. 


(18S  Cal.  SM) 

RUSSELL  T.  LANGFORD.  (L.  A.  1,054.) 
(Supreme  Court  of  Caiifomla.  Jan.  17,  1902.) 

GIFT  OR  LOAN— EVIDENCE— ADHISSIBILITT— 
SUPFICIBNCT. 

1.  Decedent  and  defendant's  husband  were 
old  friend»,  of  long  standing.  After  her  hus- 
band's death,  decedent  offered  to  let  her  have 
$2,000,  which  she  declined.  Afterwards,  ac- 
cording to  her  testimony,  they  became  engaged. 
He  was  87  years  old,  and  worth  fTO.OOO.  De- 
fendant was  in  debt  $7,000,  and  testified  that 
he  offered  to  give  her  money  to  pay  it,  and 
that  he  signed  a  note  for  tbat  amount;  that 
afterwards  he  deposited  $7,200  to  her  credit  in 
a  banli,  and  she  marked  the  note,  "Pald^* 
tbat  the  engagement  was  finally  brokvn  off. 
Decedent  admitted  making  the  d^Kwit.  but  de- 
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nled  that  it  was  a  gift,  and  Btated  that  he  had 
no  recollection  of  algning  the  note.  He  also 
denied  the  engaKemeut,  but,  In  a  letter  to  de- 
fendant, wrote  that,  "Iiad  it  not  been  tor  [the 
daughter],  there  would  have  been  something 
elae,"  etc.  The  bank  teller  testified  that  he 
beliered  the  signature  on  the  note  to  be  in  de- 
cedent's handwriting.  Heid  suffldent  to  show 
that  the  mon^  deposited  was  a  gift,  and  not. 
a  loan. 

2.  On  an  iasne  whether  money  deposited  to 
defendant's  credit  by  plaintiff's  testator  was  a 
gift  or  a  loan,  evidence  that  testator  bad  no 
children  or  parents  to  provide  fo^  was  admisai- 
bte,  as  having  some  bearing  on  the  probability 
of  the  gift. 

3.  Testator's  will  was  competent  evidoice  to 
show  his  family  relationship. 

4.  Testator's  will,  dated  a  short  time  after 
the  alleged  gift,  was  not  inadmissible,-  as  not 
executed  at  the  time  of  the  tranBaetioni. 

Department  2.  Appeal  from  superior 
court,  Los  Angeles  county;  W.  F,  Fitzger- 
ald, JndgOk 

ActlOD  by  Joalah  Russell,  as  administrator 
c.  t  a.  of  Tbomas  Calderwood,  deceased  (sab- 
atltuted  in  place  of  Thomas  Calderwood), 
against  Maria  M.  Longford.  From  a  judg- 
ment for  defendant,  and  from  an  order  deny- 
ing a  new  trial,  plaintiff  appeals.  Affirmed. 

Aylett  R.  Cotton  (Tanner  &  -Taft,  of  coun- 
sel), for  appellant  A.  B.  Metcalf  and  Ander- 
son &  Anderson,  for  respondent 

PER  CURIAM.  The  complaint  contains 
four  separate  canses  of  action  for  moneys  al- 
leged to  have  been  loaned  by  plaintiff's  tes- 
tate to  defendant  at  different  times.  The 
case  was  tried  before  the  court  findings  fil- 
ed, and  Judgment  entered  for  plaintiff  upon 
the  first  and  fourtb  causes  of  action,  amount- 
ii^  to  the  sum  of  $1,200,  besides  interest. 
The  second  and  tiilrd  causes  of  action  alleg- 
ed that  the  testate  loaned  to  defendant  the 
sums  of  ^,000  and  f200.  respectively,  on  the 
15tb  day  of  March,  1898,  and  that  the  same 
remain  due  and  unpaid.  The  court  found 
that  the  said  sums  were  received  by  defend- 
ant'at  the  times  alleged,  but  that  they  were 
"Intended  by  deceased  as  a  gift  to  defend- 
ant, and  received  by  her  as  such."  The 
plaintiff  made  a  motion  for  a  -new  trial, 
which  was  denied,  and  this  appeal  is  from 
the  .judgment  and  order  denying  a  new  trial. 

The  evidence  Is  claimed  to  be  Insufflciwt 
to  jusdfr  the  finding  that  the  $7,200  was  a 
gift,  and  this  is  the  prlnc^ml  question  in  the 
case.  There  is  evidence  In  the  record  suffi- 
cient to  sustain  the  finding.  It  appears  from 
the  testimony  of  defendant  that  deceased, 
Calderwood,  and  the  husband  of  defendant 
who  ^ed  several  years  ago.  were  friends  of 
long  standing.  They  were  n^ghbors  in  Clin- 
ton county,  Iowa,  long  before  the  deceased 
husband  of  defendant  came  to  California. 
Calderwood  was  at  all  times  up  to  his  death 
a  resident  of  Lyons,  in  the  state  of  Iowa. 
Defendant  and  her  husband  up  to  the  time 
of  ills  death  resided  In  Pasadena,  Los  Ad- 
geles  county,  Cal.,  and  defendant  has  ever 
since  resided  there.  Plaintiff's  testate  visit- 


ed defendant  and  her  husband  before  the  lat* 
tor's  death,  and  some  10  years  liefore  the 
trial  of  this  case,  and  then  first  met  the  de- 
fendant. Some  time,  after  this  visit  the  de- 
fendant's husband  died,  and  she  had  liti- 
gation with  some  of  his  heirs  in  regard  to 
his  will.  The  litigation  resulted  favorably 
to  defendant  and  deceased,  Calderwood, 
wrote  to  her,  congratulating  her  upon  the 
result.  Defendant  afterwards  met  Calder- 
wood in  the  spring  of  1897,  while  visiting  ber 
mother,  in  Fullerton,  III.  After  this  some 
correspondence  was  carried  on  between 
them,  Calderwood  wrote  to  defendant  ask- 
ing her  about  the  expenses  she  had  been  put 
to  in  her  litigation,  and  off«4ng  to  let  her 
hare  $2,000.  She  answered  his  letter,  de- 
clining to  borrow  the  money  or  receive  It 
at  that  time.  In  the  fall  of  1897  deceased 
came  to  California  on  a  pleasure  trip,  and 
went  direct  to  Pasadena.  Be  was  a  bache- 
lor, of  the  age  of  about  87  years,  and  the 
owner  of  an  estate  of  about  $70,000.  When 
he  came  to  Pasadena  he  firat  lived  at  Maren- 
go Hall,  but  visited  defendant  frequently  at 
her  home,  as  an  old  friend  of  her  deceased 
husband.  During  these  visits  be  told  de- 
fendant that  he  had  come  to  California,  to  be 
married,  and  finally  asked  her  to  marry  bim. 
She  consented,  but  mentioned  certain  condi- 
tions as  to  ber  daughter  Mabd.  After  the 
engag^ent,  about  January  1,  1888.  tbe  de- 
ceased went  to  d^endaat's  home,  and  resid- 
ed there.  Defendant  was  In  debt  about  $7.- 
000.  and  had  mwtgaged  her  property.  This 
indebtedness  existed  at  and  prior  to  the  time 
the  deceased  came  to  California,  in  1897. 
After  the  engagement  deceased  and  defend- 
ant talked  ow  this  indebtedness,  and  he 
ti^d  ber  he  would  give  her  the  money  to  pay 
It  He  remarked  that,  in  order  to  prove  that 
he  meant  what  he  said,  he  would  give  de- 
fendant his  note  for  the  amount  He  then 
wrote,  signed,  and  delivoed  a  note  as  fol- 
lows: "Pasadena,  January  17,  '08.  On  or 
before  the  20th  of  March,  1808,  I  promlae  to 
pay  Mrs.  Langford  $7,000  (seven  thousand), 
with  Interest  of  7^  per  cent  until  paid. 
Thos.  Calderwotd."  He  afterwards  told  de- 
fendant that  he  had  sent  for  the  money. 
On  March  14, 18^  he  deposited  to  the  cred- 
it of  defendant'  in  the  First  National  Bank 
of  Pasadena  the  sum  of  $7,200.  whlcb  she 
subsequently  drew  and  used  In  paying  off 
her  indebtedness.  It  seems  that  the  $7,000 
was  not  enough  to  pay  the  defendant's  in- 
debtedness and  interest  and  Calderwood  told 
h«  he  would  give  her  the  $200  additional, 
making  a  total  of  $7,200.  Defendant  then 
.  wrote  across  the  face  of  the  note.  "Paid." 
After  this  some  misunderstanding  arose  in 
regard  to  defendant's  daughter  Mabel,  tiie 
engagement  was  broken  off,  and  in  the  lat- 
ter part  of  April,  1898,  deceased  returned  to 
Iowa.  He  commenced  this  action  In  May, 
1899,  but  died  before  the  trial  thereof.  ThB  • 
above  testimony  of  defendant  is  substantfli^ 
ly  without  contradiction,  except  as  to  two 
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material  matttn.  Tho  depoattion  of  Oaldcr- 
wood  ma  tak€>i.  and  b*  a^treasljr  admlta  tlw 
▼lalts  to  dafandant  fha  raaldanca  at  ber 
bouaa,  tha  lattefB,  and  tba  fiact  of  depoaltliic 
the  monqr  to  bar  credit  1b  13m  bank.  Ba 
doBiea  that  It  waa  latwdad  as  a  gift,  but  ad- 
nits  tliat  bo  took  no  wOb  or  oeerai^  Cor  it, 
or  that  anr  time  or  rate  of  Intereat  waa 
acreed  upon  or  eran  menttoned.  He  aaja 
that  be  baa  bo  recoUectton  of  baring  ilgned 
the  promiraorr  noto^  bat  doeo  not  aay  that 
ha  did  not  It  Dtf  endant  teatUled  poa- 
mwtHj  tbat  bo  wrote  It  and  algned  It;  and 
Btoart.  the  teUer  of  the  bank  where  the 
money  waa  d^oalted,  testified  tbat  be  knew 
Oaldenraod*B  hand  writing,  and  tbat  be  be- 
fiered  tbo  dgnatnra  to  tbo  note  to  be  tbat  of 
Calderwood.  Ko  wltneea  waa  called  by 
plaintiff  to  dlapnto  the  bandwzltlng  of  the 
nota,  Ha  denied  tbat  be  waa  ever  engaged 
to  bo  married  to  d^endant,  bnt  In  a  letter 
dated  July  19,  1886.  written  to  defendant 
(rom  Oalderwood'a  borne  In  Iowa,  be  naed 
tiila  bugnage:  "Bad  It  not  been  for  Mabel, 
there  would  bare  been  something  else,  bat 
It  may  be  fbr  tbo  beat"  From  the  above 
erldence  we  think  the  court  below  waa  Jus- 
tified in  making  the  findings.  As  to  the 
DHcal  inatlflcatlon  of  dofendant*  bt  ber  own 
mind.  In  keeping  fiie  money  under  the  ctr* 
com^ancaa,  wo  are  not  caUod  upon  to  pasa 
jodgmrat  It  baa  not  been  claimed  tbat 
Calderwood  at  the  time  waa  Inconqtetuitt  or 
acting  under  duress  or  undue  influence,  and 
wo  fliink  the  aafw  rule  fbr  aodety  la  not  to 
tdloTo  a  sane  man  from  the  consequences 
of  bla  dellbonte  acts  for  light  or  trivial  rea- 
aooB.  Tbo  numey  was  CaMerwood'a.  It 
waa  part  of  tbo  frolta  of  bla  life  wmft  upon 
bla  farm  In  Iowa.  Be  bad  no  child,  wlf^ 
fatber,  or  motiier.  If  be  deliberately  de- 
sired to  bo  genoouB  to  bla  Intended,  It  was 
hia  own  money  and  bis  own  business. 

It  Is  omtended  tbat  the  court  erred  In  ad^ 
mlttlns  In  erldence  under  idalntUTa  objeo- 
tkn  a  certified  copy  of  the  will  of  Oalder- 
wood.  The  objectitm  to  Its  tntrodnctlcm  was 
upon  tbo  ground  "tbat  It  ia  not  competent 
for  any  purpoae  In  tbis  suit  and.  secondly, 
ttiat  tbo  will  la  not  dated  at  tbo  time  of  any 
of  tbeaa  transacUona."  There  was  no  error 
tai  tbiB  ruling.  Evidence  tbat  the  testator 
had  no  children  or  parents  to  provide  for  had 
aomo  bearing  on  the  probability  of  the  gift 
to  respondent,  and  waa  therefore  rderant 
and  admissible  fbr  what  It  was  worth.  And 
the  will  was  competent  evidence  aa  to  bla 
tamily  relationship.  Pearson  r.  Pearson,  46 
Cal.  609.  and  authorltlea  there  cited.  The 
wlU  waa  dated  October,  1898,  and  was  re- 
published with  a  codicil  In  August,  1899. 
These  dates  were  Immediately  after  the  al- 
leged gift.  This  action  was  commenced  In 
May,  1899.  by  Caldorwood  himself,  who  died 
shortly  afterward.  The  objection  to  the  will 
m  account  of  Its  date  Is  therefore  not  good. 

The  Judgment  and  «der  appealed  from  are 
affirmed. 


(USCal.  Kt) 

MeaLOUD  T.  BEWIiETT  at  aL    ^e.  891.)* 

(Supreme  Oturt  of  OaJifomla.  Jan.  17.  1902.) 

HXW  TRIAL-NOnCB  OF  MOTION-APPBALr* 
KSCBOUTOBS'  BVRIimBS— RBUlUB 
PROM  XJABIUTT. 

1.  As  to  on*  who,  on  order  of  ths  court,  has 
tniwered  a  cron  complaiot.  and  Is  Interested 
In  the  judgmant  to  a  certain  extent.  It  cannot 
be  disturbed  hj  an  appeal  of  other  defend- 
ants from  sQ  order  deoyins  a  motion  for  a 
new  trial;  he  not  bavlog  had  notice  of  Inten- 
tion to  make  tha  motion,  and  on  that  ground 
having  objected  to  the  conaideration  thereof. 

2:  Snrsties  on  ezecntors*  brad  are  not  r» 
lleved  fmn  liability  as  to  money  which  the 
decree  of  distribntioa  recited  was  bequea^ed 
to  M.  subject  to  s  trust  in  the  will  wherein  H. 
end  B.,  toe  executors,  are  appointed  as  tnuK' 
tees  for  M.,  and  whidi  the  aecree  ordered  to 
be  distributed  to  said  H.  and  B.  as  trustees 
for  said  M.;  the  decree,  on  Its  face,  failing  to 
create  a  trust;  no  autn<Hitr  for  its  creation 
being  found  in  the  will;  the  mraey  being  bf 
the  terms  of  the  will  bequeathed  absolute  to 
M.,  with  power  to  the  "executors."  In  the 
fonn  of  a  direction  only,  to  invest  the  money 
till  M.  attained  bis  majority;  and  the  execu- 
tors having,  aa  sndi,  deposited  the  money  In  a 
bank. 

GommlsBlMiers'  decision.  Department  1. 
Appeal  from  superior  court,  San  Joaqnln 
county;  Joseph  H.  Bndd,  Judge. 

Action  1^  Wayne  McGloud  against  Samuel 
Bewlett  and  others.  From  the  Jodgmenl; 
certain  defendanta  appeal.  Affirmed. 

Louttit  &  MlddlecoOr.  Elliott  &  EUlott,  J.  • 
B.  Webster,  and  A.  O.  White,  for  apDellants. 
L.  W.  J^eraon,  John  A.  Percy,  B.  W.  Scot^ 
and  Brlgga  ft  Budner,  for  respondent 

CBIPMAN,  GL  Actl<m  against  defendant 
Samuel  Bewlett  as  executor  of  the  last  .wU 
of  Alonso  McCIoud,  deceased,  and  certain. 
otba  defendants,  on  the  official  bond  of  said, 
executw.  It  appears  from  the  flndlnga  that 
said  Alonso  died  In  1893,  and  hi  his  last  will 
named  defendant  Samuel  Bewlett  and  one  B. 
D.  Baldwin  na  execntors,  who  were  duly  ap;* 
pointed  and  qualUled  aa  aucb  executors  Au- 
gust ft,  1893L  Bxecntor  Baldwin  died  Octo- 
ber 7,  1897.  Upon  qualifying  aa  owcutor 
said  Hewlett  executed  the  bond  <m  which 
the  suit  Is  bronght  Notice  to  creditors  was 
duly  given,  and  In  due  time  decree  oi  publi- 
cation of  notice  waa  oitraed.  Subsequently 
said  otecntora  lUed  their  third  annual  ao^ 
count  which  waa  duly  heard  and  approved; 
and  the  court  to  wit  on  November  11, 1896« 
made  Ita  decree  charging  said  execntiHra  with 
a  balance  of  casta  on  hand  of  $!^60S.21  after 
paying  all  claims  ol  every  kind.  On  Novem- 
ber H  1896,  plaintiff,  then  a  mhior,  by  hta 
guardian,  and  Bessie  Logan,  bis  sister,  lega- 
tees and  devisees  under  the  will,  filed  tii^ 
petition  for  a  partial  distribution  at  said  es^' 
tnte  to  themselves;  and  the  court  decree 
that  of  aald  above-named  anm  the  petition- 
ers were  entitled  to  one-half,  in  equal  abaresi 
"and  recited  In  Its  said  decree  tbat  sajd  tea* 
tator  had  devised  and  bequeatlwd  to  Beaale 
Logan  and  Wayne  McCloud  absolutely  ono- 
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half  of  his  eaid  estate,  and  farther  recited 
that  Bald  'beqaedt  Vas  subject  to  a  certain 
trust,  SO'  called,  whereby  said  executors  were 
directed  to  Invest  the  proceeds  from  the  sale 
of  certain  real  estate  mentioned-  in  said  will 
until  said  Wayne  McCloud  should  attain  bis 
majority,  and  tbereupon  said  court  filed  Its 
said  decree  of  partial  distribution  In  accord- 
ance .>vlth  said  determination  aud  the  lan- 
guage, of  said  win."  Said  executors  acted 
Jointly  In  handling  the  money  of  the  estate, 
and  kept  a'  joiiit  account  In  various  banks, 
as  such  executCM^s,  up  to  the  time  of  the  final 
settlement  of  their  said  account,  and  long 
thereafter,  and  up  to  the  time  of  the  death 
of  said  coexecutor  Baldwin.  After  said  par- 
tial distribution  was  made  and  entered,  the 
executors  placed  in  the  Bank  of  Bolllster, 
pursuant'  to  an  agreement  between  plalntiflf. 
the  saldi  executors,  and  said,  bank,  the  sum 
of  So^;40;  being  the  portion  of  plaintiff  of 
said,  distributed  money  'after  paying  certain 
taxes  falling  due  after  the  settlement. of  said 
flnsi  account  Plaintiff  was  at  that  time  in- 
debted to  said  bank  In  said  amount  of  $598.40, 
tfhicb  was  at  Interest  Acting  under  the 
teuns  of  the  iyill,  said  executors  deposited 
said  money  with  said  bank  In  their  indlvld-- 
italinanKs,'  upon  the  agreement  between  plain- 
tjff,  themselves,  and  said  bank  that  no  inter- 
est would  thereafter  be  charged  said  plain- 
tiff,—paid  Slim,  being  so  deposited  to  stop  In- 
terest; and  it  was  also  agreed  that,  upon 
plalntlCC  coming  of  age,  a'  check  should  be 
^veh  plaintiff  on  the  bank,  upon  his  order, 
for  suld  amount  Said  sum  Is  now  held  by 
siiiil  Ilitiik  of  ilolHster,  and.plaintift  Is  still 
Uidebtcil  to  t>al(l  baiik  In  said  sum.  Plaintiff 
reached  his  majority  thereafter,  to  wit  De- 
c^ber  19,  18117.  and  since  said  time  he  has 
qeiuantlod  of  said  executor  Hewlett  to  carry 
out  said  ai,'i-('t  iiu'at  on  his  part  which  he  has 
faikd  and  ivluM^.to  do.  Prior  to  the  com* 
mencement  of  the  action  said  Bessie  trans- 
ferred to.  plaintW  all  her  Interest  ifi  said  mon- 
ey,' and  since  said  transfer  plaintiff  has  fre- 
quency demanded  from  said  Hewlett  and 
from  defendants,  his  said  bondsmen,  that  they 
pay  to  him  the  sum  so  distributed,  to  wit, 
$1,191;  being  said  sum  less  certain  tares 
paid  by  said  executor  Hewlett  It  should 
be  here  stated  that  certain  defendants  an- 
swered and  claimed  that  under  said  decree  of 
distribution  the  executors  held  said  funds  as 
trustees  of  plaintiff  and  said  Bessie;  also  that 
prior  to  said  decree,  to  wit  January  24,  1894, 
one  IiOgau  was  duly  appointed  guardian  of 
plaintiff,  and  that  on  Jauuar}-  5,  1897,  since 
said  distribution,  said .  guardian  receipted  to 
said  executors  for  plaintiff's  portion  of  said 
moriey;  that  all  the  moneys  coming  from 
th^  estate  of  said  Alonzo  were  received  b^ 
executor  Baldwin;  and  'that  said  executor 
ifewlett  received  no'  riioney  which  w^as  not 
paid  over  to  persons  entitled  thereto,  except 
$20(t,  which  he  Is  now  ready  and  willing  to 
pay  over  to  plaintiff.  Other'  defendants  set 
up  in  a  separate  answer  the  same  claim  as 
■     J  ....    .      ■   :■;  ,  .  .,  ,.>.■.' 


to  the  distribution,  to  wit,  that  the  mooer 
was  distributed  to  the  executors  as  trnstee* 
under  the  will,  and  that  the  bondsmen  tbere- 
upon became  released  from  any  llaUllty  un- 
der their  boDdj  and  by  cross  complaint  tbey 
allege,  among  other  things,  that  the  aaid 
Hewlett  has  on  deposit,  as  trustee,  and  not 
as  execntOT,  in  the  Bank  of  Htdllster,  the 
money  claimed  by  plaintiff,  and  that  the  said 
bank  claims  some  Interest  thereto;  and  It  to 
prayed  that  said  bank  be  made  to  answer  as 
cross  defendant  and  to  pay  over  to  plaintiff 
any  mopey  to  which  he  may  be  found  entl- 
tied.  The  Bank  of  Holllster,  being  so  or- 
dered by  the  court  answered  the  cross  com- 
plaint; denied  that  said  money  was  distrib- 
uted to  the  executors  as  trusteee,  to  be  In- 
vested  by  them  as  such  trustees; '  avers  that 
the  money  was  dlstrlbnted  to  plaintiff  and 
said  Bessie,  and  has  since  Iseen  held  by  the 
executors  as  such;  avers  the  agreement  found 
by  the  court  as  to  the  loan  by  it  to  plaintiff, 
and  the  deposit  of  his  share  of  the  said  money 
as  found  by  the  court  and  avers  Its  frequent 
demand  'on  the  executors  to  carry  out  said 
agreAnent  and  their  neglect  and  refusal  so 
t6  do;  praj-s  that  the  court  order  said  Hew 
lett  arid  the  representative  of  Baldwin,  de- 
ceased, to  transfer  the  amount  due  said 
plaintiff,  on  deposit  in  said  bank,  to  be  paid 
to  said  bank.  In  Its  conclusions  of  law  the 
court  found  that  plalfatlff  Is  entitled  to  Judg- 
ment against  executor  Hewlett  and  his  bonds- 
men for  the  sum  df  $1,191,  with  Interest  on 
$59S.60  from  January  1.  1898;  that  the  de^ 
eree  direct  ^98.40  to  be  paid  over  to  Bank 
of  Hollister  for  the  use  of  plaintiff,  and  when 
so  paid  to  be  credited  on  sold  judgment  The 
decree  was  accordingly  entered. 

1.  The  appeal  Is  from  the  Judgment,  and 
from  the  order  denying  a  motion  for  s  new 
trial,  on  ■bill  of  exceptions.  At  the  hearing 
of  the  motion,  defendant  Bank  of  Holllster 
objected  to  its  consideration  on  the  ground 
that  the  notice  of  Intention  had  not  been 
served  on  it  or  Its  attorney.  In  a  seftarate 
bill  of  exceptions  the  fact  of  this  nonserrlce 
was  shown,  and  the  court  so  certified.  The 
Bank  of  HoUfster  was  Interested  In  the  Judg- 
ment to  the  extent  claimed  by  it  and  had  a 
right  to  be  heard  on  the  motion.  As  to'  this 
defendant  the  Judgment  cannot  be  disturbed 
by  the  appeal  from  the  order.  U. ,  S.  v. 
Crooks,  116  Cal.  43,  4T  Pac.  870.  Neither 
can  the  appeal  from  the  Judgment  affect  this 
defendant,  because— First  defendant  Hew- 
lett admits  that  the  money  was  deposited 
with  the  bank  under  the  allege  agre«neut 
and  the  Judgment  disposes  of  the  money  In 
pursuance  of  that  agreement  Two  of  the 
sureties  who  appeal  specially  except  that  part 
of  the  Judgment  in  favor  of  the  bank,  and 
therefore  Uiey  are  not  injured  by  affirming 
the  Judgment  as  to  the  bank;  and,  as  to 
the'  other  sureties,  they  are  benefited  by  th^ 
Judgment  In  tills  particular,  and,  not 'being 
aggrieved,  maynot' complain," 

2.  The  principal  question  relates  to  the  11a- 
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blUty  of  the  sureties  of  executor  Hewlett 
They  contend  that  upon  dietrlbutton  the  es- 
tate was  closed  as  to  the  office  of  executor, 
and  thereaftK  the  property  was  held  by  the 
same  persons  as  trustees;  that  the  bond 
did  not  include  the  office  of  trustee,  separate 
from  that  of  executor;  and  that  the  decree 
of  distribution  became  conclusive  that  the 
will  contained  a  trust.  The  bond  was  con- 
ditioned for  the  faithful  p^ormance  of  bis 
trust  by  executor  Hewlett,  and  did  not 
make  the  bondsmen  liable  for  any  Tiolatlcm 
of  an  express  trust,  such  as  Is  claimed  to 
have  been  created  by  the  will.  In  Novem- 
ber, 1896,  the  executors  filed  what  was 
termed  '^e  third  annual  account,  and  In  the 
nature  of  a  final  account  of  the  administra- 
tion of  said  estate."  The  account  showed 
"balance  cash  on  hand  to  be  distributed 
92.503.21,"  one-half  of  which  Is  the  sum  hi 
controversy,  as  belonging  to  plaintiff  In  his 
own  right  and  as  assignee  of  his  sister,  Mrs. 
Logan.  The  account  was  allowed  and  set- 
tled December  11,  1800,  and  on  December  18, 
1806,  the  petition  of  plalntlCC  and  Mrs.  Logan 
for  partial  distribution  of  their  share  of  the 
estate  was  heard  and  granted.  The  decree 
contained  the  following  proTislons:  "That, 
In  and  by  said  last  will  and  testament  of 
said  deceased,  said  testator  devised  and  be- 
queathed to  said  Bessie  Logan  and  said 
Wayne  McCIoud  each  an  undivided  one- 
fourth  of  the  property  hereinafter  described, 
*  •  •  subject,  however,  to  a  certain  trust 
in  said  last  will  mentioned,  wherein  said 
Samuel  Hewlett  and  R.  D.  Baldwin  are  ap- 
pointed as  trustees  for  the  said  Bessie  Logan 
and  Wayne  McCloud;  and  it  appearing  to 
the  court  that  the  said  trustees  aforesaid  are 
entitled,  under  the  terms  of  the  last  will  and 
testament  of  said  deceased,  to  the  property 
hereinafter  described  In  the  portions  afore- 
said, it  Is  therefore  ordered  «  «  *  that 
the  residue  of  the  said  estate,  «  *  •  and 
now  remaining  in  the  bands  of  said  execu- 
tors,  be,  and  the  same  Is  hereby,  distributed 
as  follows,  to  wit:  To  the  said  Samuel  Hew- 
lett and  R.  D.  Baldwin,  as  trustees  fc^  said 
Wayne  McOloud  and  Bessie  Logan,  the  sum 
of  Sl.251.60  in  cash.  [Then  follows  the  dis- 
tribution as  to  the  other  heirs.]  The  fol- 
lowing Is  a  particular  description  of  said  es- 
tate referred  to  In  this  decree,  and  of  whldi 
partial  distribution  Is  ordered  •  •  *  as 
aforesaid,  to  wit:  Personal  property,  cash, 
92,503.21;  real  property  [description  follows]. 
Done  in  c^n  court  this  2d  day  of  January, 
18&7."  Deceased  owned  certain  real  estate, 
which  was  under  contract  of  sale,  and  In  his 
wia  he  iHWTlded  as  follows:  "Thirdly.  I 
hereby  bequeath  and  devise  tiie  said  real 
estate,  and  the  proceeds  thereof,  subject  to 
the  conditions  of  said  contract  <x  agreement, 
to  my  grandchildren,  the  children  of  my 
daughter  Ann  Jeannette  Hewlett  and  Sam- 
uel Hewlett,  and  the  children  of  my  son  Ed- 
mund A.  McCloud  by  right  of  representa- 
tion;  that  la  to  say,  the  children  of  said 


Hewletts  shall  take  what  their  mother  would 
have  taken,  and  that  the  children  of  Edmund 
A.  McCloud  take  what  their  father  would 
have  taken  had  the  said  Ann  Jeannette  Hew- 
lett and  the  said  Edmund  A.  McCloud  sur- 
^'t\-ed  me.  Fourthly.  I  hereby  direct  the 
said  Samuel  Hewlett  (one  of  the  executors] 
to  invest  the  proceeds  which  may  be  de- 
rived from  the  sales  of  my  s^arate  property 
aforesaid  to  which  his  children  by  my  daugh- 
ter Ann  Jeannette  Hewlett  may  be  entitled 
in  some  valuable  Interest-bearing  securities 
until  his  youngest  child,  Jeannette.  shall  at- 
tain h«  majority.  Fifthly.  I  direct  my  ex- 
ecutors hereinafter  named  to  Invest  the  pro- 
ceeds which  may  be  derived  from  the  salee 
of  my  separate  property  aforesaid  [the  propr 
erty  In  queetlon]  to  which  the  children  of 
Edmund  A.  McCloud  may  be  entitled  in  some 
valuable  Interest-bearing  securities  until  his 
youngest  child,  Wayne,  shall  attain  his  ma- 
jority." He  then  devises  one-fourth  of  his 
oommunlty  property  to  his  wife.  In  addition 
to  what  she  is  entitled  by  the  law  of  suc- 
ceasiou,  and  the  residue  he  devises  to  bis 
heirs,  including  his  said  grandchildren,  ac- 
cording to  the  law  of  suceesslMi.  "Lastly. 
I  hereby  iwmlaate  and  aiH>oiat  Samuel  Hew- 
lett and  Robert  D.  Baldwin  the  executors  of 
this,  my  last  will  and  testament,  requesting 
them  to  employ  my  friend  Frank  T.  Baldwin 
as  their  attorney."  The  decree  of  distribu- 
tion, by  the  terms  of  which  appellants,  the 
bondsmen,  claim  their  discbarge,  recites  that 
-the  pn^erty  in  question  was  devised  to  plain- 
tiff and  Mrs.  Logan  "subject  to  a  certain 
trust  In  said  last  will  mentioned,  wherein 
said  Samuel  Hewlett  and  B.  D.  Baldwin  are 
appointed  as  trustees  for  the  said  Bessie  Lo- 
gan and  Wayne  McCloud,"  and  "It  Is  or- 
dered •  •  •  that  the  same  be  distributed 
•  «•  to  the  said  Samuel  Hewlett  and  R. 
D.  Baldwin  as  trustees  for  said  Wayne  Me- 
Cloud  and  Bessie  Logan."  No  reference  Is 
made  to  the  will,  as  showing  what  powers 
are  conferred  on  the  trustees,  as  was  the 
case  in  Goldtree  v.  Thompson.  70  Cal.  613, 
22  Pac.  50.  and  no  powers  are .  specifically 
conferred  by  the  decree;  and  the  decree  is 
not  only  Indefinite,  but  Is  wholly  wanting 
In  stating  the  purpose  of  the  trust,  which  Is 
one  of  the  essentials  to  a  valid  trust  Civ. 
Code,  a  2221.  2222.  If  we  look  to  the  de- 
cree alone  to  determine  the  rights  of  the 
parties,  as  one  must  ordinarily  (Goad  v. 
Montgomery.  119  Cal.  552,  51  Pac.  681,  63 
Am.  St  Rep.  145).  we  are  without  .rudder  or 
compass,  and  must  necessarily  turn  to  the 
will,  and  Incidentally  to  the  proceedings  for 
distribution.  By  the  terms  of  the  will  the 
property  was  devised  absolutely  to  the  devi- 
sees named.  The  power  given  "to  Invest  the 
proceeds"  was  in  the  form  of  a  direction 
only,  and  was  to  the  executors.  No  men- 
tion was  made  of  a  trust  or  trusteeship,  oth- 
er than  such  as  would  arise  out  of  the  office 
of  executor.  The  petition  was  for  distribu- 
tim  direct  to  the  heirs,  and  the  executqrs 
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vere  partlM  to  It,  and  appeared  In  pawn. 
If  will  had  aathorlsed  tlie  court  to  de- 
clare a  trnst  In  the  perstms  named,  apart 
from  their  office  of  execn^,  and  the  court 
had  erroueonsly  construed  the  Instrument, 
the  decree  might  have  been  coiclttslye,  as 
tha%  was  no  appeal  from  It  But  we  do  not 
(hhik  the  court  had  any  power  ot  Jurisdiction 
to  carre  out  a  trust  from  anything  to  be 
found  In  the  will,  and  lndq)endMit  of  the 
will  It  had  no  pow»  to  create  the  trust 
For  the  purposes  ct  dlstrlbutlwi  the  wlU 
must  be  consulted,  and  Its  trams  may  be 
construed  in  determining  the  Intention  of 
the  testator;  and  It  Is  true  that  the  Judg- 
ment Is  a  final  determination  of  the  rights 
of  the  parties  to  the  proceeding,  and  that 
the  will  cannot  be  used  to  Impeach  the  judg- 
ment, although  it  mi^  be  referred  to  In  aid 
of  the  judgment  whore  necessary.  Goad  t. 
Montgomery,  supra.  StUl,  If  the  decree  <hi 
its  face  falls  to  create  a  valid  trust,  and  If 
by  reference  to  the  will  no  authority  Is 
found  tat  its  creation,  the  decree,  In  so  far 
as  it  attempts  to  raise  a  trust,  must  be  treat- 
ed as  a  nullity.  O^ere  Is  no  claim  here  that 
the  judgment  is  jerxoneous  as  to  the  survir- 
tng  executor,  Hewlett;  for  the  actiim  was 
not  commenced  until  after  jdalntiff  came  of 
age,  and  was  entitled,  under  any  rlew  of 
the  matter,  to  the  money  Involved.  We 
think  the  effect  of  the  decree,  at  most,  was 
to  charge  the  ^ecutors  with  a  duty  as  ex- 
ecutors to  Invest  the  proceeds  as  directed 
by  the  wIU,  and  that  the  bondsmen  of  Hew- 
lett were  not  discharged  from  llablUty  by 
the  decree.  Wheth»  the  power  resides  In 
the  court  to  prolong  the  settlement  of  an  es- 
tate under  such  a  will  as  the  <me  before  us. 
we  do  not  decide.  The  devisee  seems  to 
have  acquiesced  until  he  came  of  age,  and 
the  question  does  not  arise.  The  evidence 
was  that  the  money  deposited  In  the  Bank 
of  Hollister  was  placed  there  by  Hewlett 
and  Baldwin,  as  executors,  sev^al  months 
after  the  decree  was  entered;  that  Hewlett 
never  In  fact  Invested  any  money  tor  elth&t 
plaintiff  or  Mrs.  Logan.  Hewlett  testified: 
"At  the  time  we  sent  the  money  to  the  Bank 
of  HoUlster,  I  supposed  that  It  was  Wayne's 
portion.  I  did  not  act  as  trustee  for  Kirs. 
Logan  or  her  assigns.  I  positively  refused 
so  to  act."  Having  deposited  the  money  of 
plaintiff  as  executor,  and  having  refused  to 
act  as  trustee  for  Mrs.  Logan,  he  must  have 
held  her  money  as  executor.  Appellants  cite 
Code  Civ.  Proc.  {  1702,  to  show  that  the  al- 
leged trusteeship'  was  not  declined.  But 
that  section  refers  to  "any  person  named  or 
designated  as  a  trustee  in  any  will,"  and 
here  there  wafi  no  trustee  so  named.  It  Is 
worthy  of  remark  that  the  third  account  of 
the  executors  was  allowed  as  prayed  for, 
but  there  is  nothing  to  show  that  they  were 
ever  disobarged  from  their  trust  as  execu- 
tors, or  that  they  ever  asked  to  be  discliar- 
ged,  while  there  is  evidence  showing  that 
they  acted  as  executws  after  their  account 
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was  settled,  and  after  the  decree  of  partial 
distribution  was  entered.  We  think,  there 
Is  evidence  to  siqiport  suffidrait  of  like  find- 
ings to  support  the  judgment 

It  Is  advised  that  the  Judgment  and  order 
be  aflhrmed. 

We  C«icnr:   6RA.X,  O.;  HA.TNE8,  O. 

PBR  CUBIAH.  For  the  reasons  given  la 
the  foregoing  opinion^  the  Judgment  and  or- 
der are  affirmed. 

Off  Cal.  36S) 

WALKER  T.  SUPERIOR  COURT  OF  OITT 
A2iD  COUNTY  OF  SAS  FBANdSCO 
et  aL  m.  F.  2,914.) 

<Sapreme  Court  of  California.  Jan.  17,  1902.) 

CRIMINAL  LAW— APPEAL— BILL  OF  EXCEP- 
■TION— SBTTLBHEKT. 

1.  On  appeal  from  order  refoslng  to  enter- 
tain defendant's  motion  for  new  trial  on  the 
ground  that  right  thereto  is  barred  by  a  former 
motion  therefor,  its  denial,  and  lapse  of  time 
for  appeal  therefrom,  defendant  may  have  in- 
claded  in  the  bill  of  exceptions  only  the  fact 
of  and  the  dreomstances  attending  the  former 
motion,  the  denial  thereof,  the  presentation  of 
the  new  motion,  and  the  proceedings  had  in 
regard  thereto,  and  may  not  have  a  bill  of  ex- 
ceptions corering  all  the  points  made  on  the 
new  motiOD. 

2.  Defendant,  on  appeal  from  judgment  of 
conviction,  may  not  have  in  the  bill  of  excep- 
tiona  all  the.  evidence,  but  only  so  much  as 
serves  to  eloddate  the  mattws  which,  under 
Veu.  Code,  H  1170,  1269,  he  may  have  review- 
ed on  sndi  appeal. 

In  banc.  Appeal  from  superior  court  city 
and  county  of  San  Francisco;  Frank  H. 
Dunne,  Judge. 

Application  by  George  Walk«-  tor  writ  of 
mandate  to  the  sup«ior  court  of  the  city  and 
county  of  San  ■  Francisco  and  Hon.  Frank 
Dunne,  a  judge  thweof.  Denied. 

Gewve  D.  Collins,  for  petitioner.  Osgood 
Putnam,  for  respwdent 

HEN8HAW,  J.  Petitioner,  who  was  con- 
victed of  fd<my  onbeszlement  in  the  supvior 
court,  seeks  by  mandate  to  compel  the  re- 
spondent to  settle  a  bill  of  exceptions  to 
be  used  np<m  his  appeal  from  what  he  desig- 
nates the  court's  refusal  and  denial  to  grant 
his  motion  for  a  new  trial,  and  from  the 
judgmrat  pronounced  against  him.  It  ap- 
pears that  the  petitioner  was  convicted  of 
the  crime  by  verdict  of  a  jury  before  the 
HonM-able  William  T.  Wallace,  then  jodge  of 
that  criminal  department  of  the  superior 
court  Bef(H*e  judgment  was  pronounced,  he 
made  his  motion  for  a  new  trial,  which  mo- 
tion was  denied.  No  appeal  was  taken  from 
the  order  so  denying  his  motion  for  a  new 
trial,  and  the  time  for  the  appeal  from  such 
order  has  long  since  elapsed.  He  likewise 
moved  the  court  to  arrest  judgment,  and 
this  motion  was  denied.  More  than  a  year 
thereafter  defendant  made  a  motion  to  be 
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dlschsj^ed  from  Imprisonment,  a  motion  In 
arrest  of  judgment,  a  motion  to  vacate  the 
Judgment  and  a  motion  to  ccMrect  the  Judg- 
ment and  minute  entry,  upon  the  ground 
that  on  the  6tta  day  of  February.  1896,— 
tbe  day  and  date  upon  which  the  Judgment 
of  coDvicUon  was  made  and  entered  In  the 
canse,— he  had  not  been  duly  arraigned  upon 
Judgmait  before  such  Judgment  was  pro- 
Qonnced.  These  latter  motl<ms  were  made 
before  the  Hcmorable  Frank  H.  Dunne,  Judge 
of  the  superior  court,  and  were  denied.  The 
defmdant  then  appealed  to  this  court,  and 
this  court  remanded  the  cause  to  the  8Ui>erlor 
court,  "with  directions  to  arraign  the  de- 
feodant  for  Judgment,  and  to  proceed  there- 
upcm  aa  It  may  be  advised,"  Thereupcai, 
and  upon  the  3d  day  of  April,  1901,  In  ac- 
OH^anee  with  this  dedslon,  the  defendant 
was  duly  arraigned  for  Judgment,  and  there- 
upon moved  for  a  new  trial,  and  also  In  ar- 
rest of  Judgment  Tbe  court  did  not  In  to-ms 
dear  this  last  motion  for  a  new  trial,  but  re- 
fused to  entertain  It  upon  the  ground  that  a 
moti<Hi  for  a  new  trial  had  already  previous- 
ly been  made  and  denied  as  almve  set  forth, 
that  no  appeal  had  been  taken  therefrom, 
and  that  the  time  for  appeal  had  expired. 
The  court  then  proceeded  to  pronounce  Judg- 
ment upon  defendant  Defendant's  counsel 
chose  to  consider  the  court's  refusal  to  enter- 
tain the  motion  tor  a  new  trial  as  being 
a  denial  of  the  motion,  and  gave  notice  of 
appeal  from  the  order  denying  defendant  a 
new  trial,  and  from  the  Judgment  and  with- 
in due  time  presented  in  eonnectlcHi  with 
these  appeals  bis  proposed  bUI  of  exceptions. 
Fr<»n  the  court's  refusal  to  settle  this  bill  of 
exceptions,  or  from  the  court's  refusal  to  set- 
tle It  as  petitioner  believes  Is  his  right  to 
have  it  settled,  he  has  sued  out  this  writ 
of  mandate.  While  petitioner  proposed  but 
one  bill  of  exceptions,  and  here  contends 
that  such  bill  should  be  settled  as  applicable 
to  both  appeals,  it  is  necessary  to  this  consid- 
eration that  the  subject-matters  of  a  bill  of 
exeeptltms  from  an  order  denying  a  new 
trial  and  of  a  bill  of  exceptions  upon  appeal 
from  the  Judgment  without  a  motion  for  a 
new  trial  should  be  segregated  and  separately 
considered. 

1.  A  motion  for  a  new  trial  may  be  made 
In  a  criminal  case  and  urged  upon  any  or  all 
of  the  grounds  specified  In  Pen.  Code,  §  1181. 
It  is  not  necessary  that  a  bill  of  exceptions, 
or  a  statement  upon  such  motion,  should  be 
prepared  in  advance  of  the  bearing  of  the 
motion.  Upon  denlid  of  the  motion  such  a 
bill  of  exceptions  is  necessary,  and  should 
contain  so  much  of  the  evidence  as  may  be 
proper  for  the  elucidation  of  the  points  relied 
on.  In  this  case  It  appears  that  a  motion 
for  a  new  trial  was  made  and  denied.  The 
only  provision  as  to  the  time  when  an  appli- 
cation for  a  new  trial  should  be  made  Is 
found  In  aectloc  1182  of  the  Penal  Code, 
which  provides,  "The  application  for  a  new 
trial  most  be  made  before  Judgment"  Sucb 
eTP.-22 


apidlcatlon  was  made  in  this  case  before 
the  Hcmorable  William  T.  Wallace,  then 
Judge  of  the  superior  court  and,  aa  has  been 
said,  the  motion  was  denied.  No  appeal  was 
taken  from  the  order  doiying  it,  and  the 
time  for  appeal  has  elapsed.  An  appeal  lies 
directly  from  the  order  of  the  court  refusing 
a  new  trial,  and  to  the  end  that  there  may 
be  saved  to  the  defendant  the  benefit  of  tbe 
points,  which  it  Is  ccmtemplated  may  be  re- 
viewed only  uptm  such  motion,  he  must  cauae 
to  be  prepared  his  bill  of  exceptions  and  ap* 
peal  directly  from  this  order.  The  contention 
of  the  defendant  apparently  Is  that  he  may 
treat  tbe  order  denying  his  former  motion 
for  new  trial  aa  a  nullity,  and  that  he  has, 
upon  denial  of  his  second  motlfw  for  a  new 
trial,  the  right  to  the  same  bill  ot  excep- 
tl<ms  that  would  have  been  his  had  no  for- 
mer motion  been  made  and  denied.  Tbe  trial 
Judge,  upon  the  other  hand,  maintains  the 
view  that  Ms  right  to  make  a  motion  for  a 
new  trial,  and  to  have  it  passed  upon,  Is 
absolutely  foreclosed  by  rMison  of  his  fcN-mer 
motion,  Its  denial,  and  the  passage  of  time 
within  which  he  could  appeal  therefrom. 
The  trial  court  in  this  instance  announces 
Its  willhigness  to  settle  the  bill  of  exceptions 
containing  these  matters  and  facts,  namely, 
the  fact  of  and  the  cbrcumstances  attending 
defendant's  former  motion  for  new  trial,  the 
denial  thereof,  tbe  presentation  of  the  pres- 
ent motion,  and  the  [Hweedlngs  had  by  the 
court  in  regard  to  that  motion.  Without 
forestalling  what  may  be  the  opinion!  of  this 
court  upon  the  matter  when  presented  upon 
appeal,  it  is  sufficient  to  say  that  what  the 
court  offers  in  this  regard  is  all  that  the 
petitioner  can  demand.  If  It  shall  be  deter- 
mined upon  such  appeal  that  petitioner  is 
within  hla  right  In  treating  hl»  former  mo- 
tion for  new  trial  as  a  nullity  and  In  demand- 
ing a  bill  of  exceptions  covering  all  the 
points  made  upon  his  last  motion  for  a  new 
trial,  those  rights  will  be  preserved  when 
his  appeal  Is  determined.  If,  upon  the  other 
hand,  the  inmition  taken  by  the  trial  court 
Is  correct,  then  petltlMier  has  been  offered 
by  that  court  all  that  he  is  entitled  to  have 
In  hlB  bill  of  exceptions  upon  that  motion. 

2.  As  to  the  bill  of  exceptions  upon  appeal 
from  the  Judgment  the  Penal  Code  provides 
(Pen.  Code.  $  1258):  "Upon  an  appeal  taken 
by  the  defendant  from  a  Judgment  the 
court  may  review  any  Intermediate  order  or 
ruling  involving  the  merits,  or  which  may 
have  affected  the  Judgment"  In  People  v. 
Keyser,  .^3  Cal.  183,  it  is  said  that  upon  an 
appeal  from  the  Judgment  without  having 
made  a  motion  for  new  trial  defendant  may 
rely  upon. any  of  the  grounds  of  exception 
mentioned  in  section  1170,  but  In  such  case 
he  must  have  a  bill  of  .exceptions  settled  as 
provided  In  section  1171.  By  section  1170 
the  following  exceptions  may  be  taken  by 
defendant,  and  are  consequently  exceptions 
which,  upon  a  proper  bill  of  exceptions,  may 
be  reviewed  upon  appeal  from  the  Judgment 
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alone:  "(1)  In  disallowing  a  challenge  to  the 
panel  of  the  jury,  or  to  an  Individual  juror 
for  Implied  bias;  (2)  In  admitting  or  reject- 
ing testimony  on  tiie  trial  of  a  challenge  to 
a  Juror  for  actual  bias;  (8)  in  admitting  or 
rejecting  testimony,  or  In  deciding  any  ques- 
tion of  law  not  a  matter  of  discretion,  or  in 
charging  or  instructing  the  jury  upon  the 
law  on  the  trial  of  the  Issue."  By  a  com- 
parison of  this  section  with  section  1181,  It 
will  be  seen  that  there  are  certain  matters 
which  may  be  pressed  to  the  attention  of  the 
court  upon  motion  for  a  new  trial  alone, 
and  certain  other  matters  which  may  be 
brought  by  proper  bill  of  exceptions  to  the 
attention  of  the  appellate  court,  either  upon 
denial  of  the  motion  for  a  new  trial  or  upon 
direct  appeal  from  the  Judgment,  without 
the  Intervention  of  a  motion  for  a  new  trial. 
For  example,  subdivision  5,  S  1181,  declares 
that  the  court  shall  grant  a  new  trial  when 
It  has  misdirected  the  jury  In  a  matter  of 
law,  or  has  erred  In  the  decision  of  any  ques- 
'  tlon  of  law  arising  during  the  course  of  the 
trial.  This  language  is  the  parallel  of  that 
■  found  in  subdivision  3  of  section  1170.  The 
errors  of  the  court  In  instructing  the  Jury 
upon  the  la^  are  thus  errors  reviewable  on 
direct  appeal  from  the  Judgment  Those  er- 
rors may  arise  In  many  ways.  There  may 
be  an  error  In  the  exposition  of  a  principle 
of  law  admittedly  within  the  offense  charged 
and  the  evidence  brought  to  bear  upon  it 
In  such  an  instance  the  evidence  In  the  cajse, 
or  any  part  of  it,  is  unnecessary.  The  In- 
stmction,  by  its  very  reading,  would  show 
whether  or  not  it  was  a  sound  declaration  of 
the  law.  But  other  cases  may  arise  and  do 
arise  where  the  contention  may  be  and  is 
that  the  instruction,  though  correct  In  point 
of  law,  is  inapplicable  to  any  evidence  In  the 
case,  or  to  any  theory  which  may  be  taken 
of  the  evidence  in  the  case.  For  example, 
the  court  might  instruct  upon  the  principle  of 
flight  or  escape  as  evidence  tending  to  show 
guilt  The  defendant  might  Insist  that  there 
was  no  evidence  whatsoever  in  the  case 
tending  to  show  that  he  had  ever  fled,  or  had 
ever  escaped  from  custody.  If  that  were  so, 
the  instruction  would  be  clearly  erroneous. 
But  it  has  been  said,  and  rei>eatedly,  that 
this  court  will  not  review  the  question  of 
such  errors  in  InstrucUoD.  and  that  the  judg- 
ment will  not  be  reversed  for  such  alleged 
errors,  except,  when  looking  at  the  testi- 
mony, the  court  can  see  that  the  Jury  may 
have  been  misled  by  them.  People  v.  Don- 
ahue, 45  Cal.  321;  People  v.  Strong,  46  Cal. 
302;  People  v.  Smith,  57  Cal.  130;  People 
V.  Gilbert  60  Cal.  106.  This  court  can  only 
look  at  the  testimony  when  It  ts  presented 
to  It  in  a  proper  bill  of  exceptions,  and  ob- 
viously, therefore,  a  defendant  upon  appeal 
from  the  Judgment  who  should  present  this 
or  like  objections  to  the  Instmctlons,  would 
be  entitled  to  so  much  of  the  evidence  as 


will  enable  this  court  to  judge  of  the  alleged 
error,  or.  If  the  record  showed  an  absence  of 
evidence,  as  In  the  case  cited  of  flight  or  es- 
cape, then  to  a  declaration  In  the  bill  ot  ex- 
ceptlcms  that  there  was  no  such  evidence; 
for,  if  a  defendant  Should  make  the  point 
that  there  was  absolutely  no  evidence  bear- 
ing upon  a  given  Instructlim,  what  could  he 
do,  in  his  proff«*ed  bill  of  exceptions,  other 
than  to  so  declare?  If  the  de<daration  -wen 
Inaccurate,  It  would  become  the  duty  of  the 
district  attorney  to  point  out  the  evidence 
militating  against  the  statement  and  cause 
It  to  be  Inserted  by  way  of  amendment  to 
the  bill.  So,  too,  as  to  the  defendant's  ex- 
ceptions to  the  rulings  of  the  court  in  admit- 
ting or  rejecting  testimony.  His  right  to 
except  to  this  is  reserved  by  subdivision  8  of 
section  1170.  His  right  to  press  his  exc^ 
tlons  upon  appeal  from  the  Judgment  Is  pre- 
served to  him  by  section  1259  and  the  de- 
cision In  People  v.  Keyser,  58  CaL  183.  He 
is  entitled,  as  a  necessary  consequence,  to  so 
-much  of  the  evidence  as  may  serve  to  point 
the  exceptions  which  he  has  duly  taken. 

All  this  by  way  of  a  clearer  understanding 
of  the  matters  and  things  which  a  defendant 
Is  entitled  to  have  embodied  in  the  bill  of 
exceptions  upon  appeal  from  the  Judgment 
alone.  In  this  case  It  appears  tiiat  the  de- 
fendant made  a  demand  that  all  the  evidence 
should  be  Included  in  his  bill  of  exceptions, 
and  upon  the  court's  refusal  to  make  such 
an  order,  coupled  with  a  request  that  he 
point  out  the  evidence  that  he  desired  to 
have  embodied  in  the  bill  of  exceptions,  and 
the  {K>lnts  upon  appeal  to  which  he  contend- 
ed this  evidence  was  properiy  addressed, 
he  refused  to  make  answer.  As  was  said  in 
People  V.  Fisher,  51  Cal.  319.  the  language  of 
which  has  since  been  repeatedly  quoted,  "It 
Is  Impossible  to  conceive  of  a  case  in  which 
it  Is  necessary  to  bring  up  to  this  court  all 
the  evidence  which  was  introdnced  at  the 
trial."  And  the  court  was  therefore  Justi- 
fied In  refusing  such  demand.  Defendant's 
right  and  the  limit  of  his  right  as  has  been 
above  indicated,  is  to  have  so  much  of  the 
evidence  as  serves  to  elucidate  his  apeciflc 
attacks  upon  the  Instructions,  and  so  much 
of  the  evidence  as  serves  to  elucidate  hla  .ex- 
ceptions to  the  rulings  of  the  court  In  ad- 
mitting and  rejecting  testimony  with  the 
other  matters  contemplated  by  section  1170 
embodied  in  the  bill  of  exceptions  upon  ap- 
peal from  the  judgment  alone,  and  It  Is 
not  to  be  doubted  that  upon  proper  presenta- 
tion of  these  matters  the  trial  Judge  will 
duly  settle  such  a  bill.  He  cwtalnly  has  not 
refused  to  do  so,  so  far  as  this  re<!ord  dis- 
closes, and  the  application  tor  a  writ  of  man- 
date is  therefore  denied. 

We  concur:  BEATTY,  C.  J.;  HcPAR- 
LAND,  J.;  TEMPLE,  J.;  HABBISON,  J.; 
VAN  DYKE,  J. 
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BAIX  T.  TOLMAN  et  al.  (S.  F.  1,903.) 
(Snpreme  Gomt  of  Cali/oruia.  Jan.  18,  IWQ.) 

STATUTES-REPElAL-JUDaMENTS— AFFIRM- 
ANCE. 

Plaintiff  Bued  to  recover  a  penalty  toe  a 
violation  ot  Act  April  1880,  reqnlriDflT  min- 
ing corporations  to  post  monthly  acconnta; 
sod  after  judgment  in  bis  favor,  and  pending 
motioo  for  a  new  trial,  the  act  was  r^>ealed. 
The  motion  for  new  trial  was  denied,  and  on 
appeal  to  the  supreme  court  the  judsment  was 
affirmed.  Held,  that  the  statute  being  penal, 
and  its  repeal  not  being  too  late  for  defend- 
ant's benelit,  the  supreme  court  had  no  power 
to  affirm  the  judgment,  and  the  affirmance  and 
aU  subaequeut  proceedings  in  enforcing  the 
judgment  were  withont  authority,  and  on  re- 
mand the  trial  couit  should  hara  set  aside  a 
sale  thereunder  and  stayed  further  proceedings. 

Commissioners'  dedston.  D^tartment  2. 
Appeal  tram  saperlor  conr^  lAty  and  county 
(tf  San  Francisco;  J.  M.  Seawell,  Judge. 

Action  by  Frederick  Ball  against  Gleorge 
B.  Tolman^and  otbos.  ApiriUcation  by  de- 
fendants for  an  wdn  setting  aside  an  exe- 
cution sale,  and  perpetnally  staying  all  pro^ 
ceedlngB  on  a  juctement  against  th«n.  Fnnn 
an  order  denying  the  application,  d^endants 
appeal.  Berersed. 

MoBee  G.  Cobb  and  E.  L.  Campbell,  for  ap- 
pellants. J.  H.  Lewis  and  S.  F.  Chapman 
<Aylett  B.  Cotton,  of  counsel),  for  respond* 
ent 

CHIPMAN,  C.  Appeal  from  an  order 
made  after  the  Judgment  In  the  superior 
court  had  been  affirmed  by  this  court  on  ap- 
peal. The  action  was  to  recover  a  penalty 
for  a  violation  of  the  provisions  of  the  act 
of  April  23, 1880,  entitled  "An  act  amendatory 
of  an' act  entitled  'An  act  for  the  better  pro- 
tection of  Btoekholdera  In  corporations,'  etc., 
approved  March  30,  1874."  St  1880,  p.  134. 
The  judgment  for  plaintiff  was  entered  In  the 
trial  court  on  January  9,  1897.  Pending  mo- 
tion for  a  new  trial  the  penal  provisions  of 
the  act  of  1880  were  repealed  by  act  of  Febru- 
ary 20, 1897  (St.  1897,  p.  39).  The  motion  was 
denied  on  April  12,  1897,  and  the  appeal  was 
duly  perfected,  heard,  and  determined;  and 
on  December  18,  1897,  this  court  affirmed 
the  Judgment  and  order  (119  Cal.  358,  51  Pac. 
546),  and  remittitur  went  down  January  18. 
1898.  On  January  27, 1898,  defendants  made 
application  to  the  trial  court  for  an  order 
perpetually  staying  all  proceedings  on  said 
Jndgment  Neither  defendants  nor  their  at- 
torneys had  actual  knowledge  of  the  passage 
of  said  repealing  act  until  attention  was  call- 
ed to  it  In  the  opinion  rendered  In  this  court 
on  appeal,  December  18, 1897.  The  trial  court 
denied  defendants'  said  motion  for  stay  of 
pnx^eedlngs  on  March.  28, 1898.  on  the  ground 
that  this  court  had  decided  that  the  repeal- 
ing act  came  too  late  to  have  any  effect  on 
said  Judgment,  even  If  the  acts  oh  which  the 
action  was  based  were  penal  In  their  nature, 
and  also  that  this  court  had  determined  that 
said  acts  were  not  penal  In  their  character. 


On  April  25,  1898,' execution  was  levied  fu 
said  acticMi  by  the  sheriff  of  Alameda  coimty 
on  real  property  of  one  of  the  defendants, 
situated  In  that  county,  in  satisfaction  of  said 
Judgment;  and  said  lands  were  sold  to  one 
of  plaintiff's  attorneys  July  30,  1898,  for  the 
amount  of  the  Judgment,  Interest,  and  costs, 
of  which  return  was  duly  made  by  said  sher- 
iff. Since  the  said  execution  sale,  to  wit,  oa 
October  8,  1898,  this  court  has  decided,  in  the 
case  of  Anderson  v.  Byrnes,  122  Cal.  272,  54 
Pac.  821,  that  the  acts  of  1874  and  1880  afore- 
said were  penal  in  their  nature,  and  that  the 
repealing  act  of  February  20,  1897,  was  not 
too  late,  but  had  the  e'ffect  to  avoid  the  Judg- 
<ment  In  that  case.  On  December  20,  1898, 
defendants  served  and  filed  an  affidavit  In  the 
superior  court  of  the  city  and  county  of  Sau 
Francisco,  where  said  action  was  tried,  set- 
ting forth  the  foregoing  uncontradicted  facta, 
and  moved  the  court  "to  set  aside  the  said 
sheriff's  sale,  *  •  «  and  thereupon  order 
a  perpetual  stay  of  all  proceedings  on  said 
Judgment,  or  thereupon  order  said  Judgment 
to  be  vacated  and  all  prqceedings  In  the  ac- 
tion perpetually  stayed,  or  thereupon  to  graut 
such  other  order  In  the  premises  as  the  case 
may  demand."  The  court  denied  the  motion. 
In  the  former  appeal  the  repealing  act  was 
not  cited,  and  the  point  as  to  its  effect  on  the 
Judgment  was  not  raised.  Incidentally  this 
act  was  referred  to  in  the  opinion;  but  as 
was  said  In  the  subsequent  case  of  Anderson 
V.  Byrnes,  supra,  "the  question  here  under 
consideration  was  not  then  In  the  mind  of  the 
court."  In  this  latter  case  it  was  distinctly 
held  that  the  act  of  1880  was  essentially 
penal  In  Its  natiure,— as  much  so  as  "if  It  had 
provided  that  the  directors  should  be  guilty 
of  a  misdemeanor,  and  punished  accordingly,, 
for  a  violation  of  Its  provisions,  rather  than 
providing,  as  it  does,  for  the  mulcting  of  the' 
directors  In  damages  in  the  arbitrary  amount 
of  one  thousand  dollars,  at  the  suit  of  any 
stockholder  of  the  corporation."  It  was  also~ 
held  that  "no  person  has  a  vested  right  In  an 
unenforced  penalty,"  and  It  was  further  said, 
"The  amendment  of  the  statute  here  under 
consideration  absolutely  prevents  any  fur- 
ther prosecution  of  this  litigation."  In  that 
case,  as  In  this,  the  Judgment  of  the  lower 
court  was  entered  before  the  repealing  act 
was  passed,  and  was  still  pending  on  appeal.. 
Doubtless,  if  the  point  decided  In  Anderson 
V.  Byrnes  had  been  raised  here  on  the  first 
appeal  of  the  present  case,  the  result  would' 
have  been  the  same  as  in  the  Anderson  Case, 
liut  it  was  not  suggested  in  the  briefs,  nor  in. 
the  petition  for  a  bearing  In  banc. 

Respondent  contends  that  this  court  had: 
Jurisdiction  to  determine  that  the  Judgment 
of  the  superior  court  was  valid;  that  the  ap- 
peal necessarily  involved  a  construction  of 
the  act  of  1880  after  the  repealing  act  was 
passed,  and  therefore  this  court  had  power  to- 
affirm  the  Judgment,  and  It  was  valid,  not- 
withstanding the  repealing  act.  Mr.  Suther- 
land, in  his  Statutory  Construction  (section. 
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IGO).  States  that  the  effect  of  the  repeal  of 
a  penal  statute  Is  to  prevent  any  prosecution, 
trial,  or  Judgment  for  any  ofCense  conunltted 
against  It  while  It  was  In  force,  unless  there 
is  a  saving  clause  in  the  r^eallng  act,  and 
that  If  a  penal  statute  Is  repealed  pending  an 
appeal,  and  before  the  Qnal  action  of  the  ap- 
pellate court.  It  will  prevent  an  affirmance  of 
a  conviction,  and  the  prosecution  must  be 
dismissed  or  the  judgment  reversed.  Nu- 
merous cases  are  cited  in  suppcvt  of  the  text. 
The  same  section  of  this  author  Is  cited  by 
respondent  as  stating  that  a  final  Judgment 
before  the  r^ai  is  not  affected  by  it  But 
the  judgment  of  the  lower  court  in  the  pres- 
ent case  was  not  such  final  Judgment  as  is 
referred  to  above.  Motion  for  a  new  trial 
was  made  soon  after  its  entry,  and  was  beard 
and  denied,  and  an  appeal  from  the  order  and 
judgment  was  taken,  and  these  proceedings 
occurred  after  the  repealing  act  was  passed. 
See,  also,  Freem.  Judgm.  |  21.  It  is  alto- 
gether probable  that  if  this  act  had  been 
called  to  the  attention  of  the  trial  court  on 
the  hearing  of  the  motion,  and  its  effect 
pointed  out  as  held  by  appellate  courts  and 
law  writers,  the  motion  would  have  Ireen 
granted,  and  the  action,  on  motion,  would 
have  been  dismissed.  In  Bank  v.  Hender- 
son. 101  Cal.  307, 35  Pac.  899,  It  was  said  that 
the  repeal  "deprives  the  appelate  court  of 
power  to  render  a  jodgmeut  by  which  the 
penalty  may  be  enforced."  See,  also,  Ander- 
son T.  Byrnes,  supra.  After  the  repeal  of 
the  penalty  Inflicted  by  the  act  of  1880,  no 
further  proceedings  coiUd  be  taken  to  enforce 
the  judgment  Bzecutlon  could  not  Issue, 
and  the  sale  under  It  was  without  authority. 
Freem.  Void  Jud.  Sales,  %  2;  Freem.  Ex'ns, 
I  16,  note  2.  Conceding,  without  deciding, 
that  the  rule  would  be  otherwise  had  the 
case  gone  to  final  Judgment  (1.  e.,  bad  been 
affirmed  by  this  court  and  remittitur  had 
gone  down)  before  the  repealing  statute  was 
passed,  it  Is  quite  clear  that  this  court  had 
no  power  to  affirm  the  Judgment  and  Its  act 
was  void,  and  all  proceedings  subsequently 
in  its  enforcement  were  without  authority. 
It  was  held  in  Land  Co.  v.  Maddux,  109  Cal. 
633,  42  Fac.  296.  SO  Am.  St  Bep.  67,  that  the 
affirmance  of  a  void  Judgment  upon  appeal 
Imparts  no  validity  to  the  judgment  but  is 
Itself  void,  by  reason  of  the  nullll7  of  the 
judgment  appealed  from.  It  Is  true,  as  re- 
spondent suggests,  that  In  that  case  there 
was  no  service  of  summcms;  but  the  principle 
decided  waa  that  there  was  no  Jurisdiction  In 
the  trial  court  to  render  the  Judgment  and, 
that  being  so.  Its  affirmance  here  could  not 
Impart  validity  to  It  So,  In  the  present  case, 
when  the  statute  on  which  the  action  was 
based  was  repealed  there  was  no  Jurisdiction 
in  the  lower  court  to  further  proceed  In  the 
case,  and  Its  order  denying  a  new  trial  waa 
not  merdy  erroneous,  but  it  was  an  assertion 
of  Jurisdiction  over  ihe  case  which  no  longer 
existed.  It  in  effect,  kept  the  judgment  alive 
after  the  statute  was  repealed  by  which  alone 


it  could  have  any  validity.  It  does  not  fol- 
low that  jurisdiction  once  acquired  always 
remains.  A  court  or  judge  may  have  au- 
thority at  one  time  to  proceed,  and  his  au- 
thority may  afterwards  be  devested  by  stat- 
ute. "In  all  cases  where  a  court  Is  render 
ed  incompetent  to  proceed,  Its  proceedings 
during  such  Incompetency  are  as  invalid  u 
though  it  had  never  possessed  Juriedlctlou." 
Freem.  Void  Jud.  Sales,  |  7;  Freem.  Judgm. 
fi  121.  And  this  Incompetency  may  arise 
from  being  deprived  of  jurlsdictlCHi  of  the 
subject-matter  as  well  as  of  the  person. 

The  lower  court  ought  to  have  granted  the 
motion  for  a  new  trial,  which  would  have 
set  aside  the  judgment  and  a  motion  then 
to  dismiss  the  action  would  have  been  la 
order,  and  the  court  should  have  granted  it 
if  made.  On  the  appeal  the  order  should 
have  been  reversed,  which  would  have  teft 
the  case  in  the  same  condition  as  above< 
As  all  the  proceedings  subsequent  to  the  re- 
peal of  the  statute  were  without  authority, 
execution  was  without  autbcHrity,  and  aU  pro- 
ceedings under  It  were  void  (Freem.  Judgm. 
i  117),  and  the  court  may  now  vacate  the 
Judgment  (People  v.  Greene.  74  Cal.  400,  16 
Fac.  197,  5  Am.  St  Eep.  448;  Rue  v.  Qulnn 
[Cal.]  66  Pac.  216),  and,  we  think,  should 
have  done  so. 

It  Is  advised  that  the  order  be  reversed. 

We  concur:   HATNBS,  0.;  OOOPEB,  C 

PER  CURIAM.  For  tlie  reasons  given  la 
the  foregoing  c^lnion,  the  order  Is  reversed. 


a7  Colo.  App.  im 
OQENBY  et  al.  MUBTO. 

(Court  of  Appeals  of  Colorado.  Jan.  13,  1902.) 

TRUST  DEED— UNAUTHORIZED  FORBCLOSORB- 
KNOWLEDGE  OF  BENEFICIARY— PURCHAS- 
ER WITH  NOTICB-BBFORBCLOSURE. 

Whore  the  trustee,  in  a  deed  given  to  se- 
cure a  note,  fraudulently  obtained  possession 
of  overdue  interest  coupons,  and,  without  the 
knowledge  of  the  owner  of  the  note,  foreclosed 
the  deed,  and  sold  the  premises  for  a  mere 
nominal  sum  to  a  corporation  of  which  he  own- 
ed almost  the  entire  stock,  a  purchaser  from 
such  corporation,  with  full  knowledge  of  the 
facts,  acquired  no  rights  in  or  to  the  prem- 
ises as  against  the  holder  of  such  note,  and 
could  not  object  to  his  foreclosing  such  trust 
deed. 

Appeal  from  district  court.  Cooejos  county. 

Action  by  Dennis  Murto.  administrator  of 
the  estate  of  Samuel  Turbutt,  deceased, 
against  Alice  B.  Cheney  and  others.  From  a 
judgment  for  plahiUff,  defendant  Cheney  ap- 
peals. Affirmed. 

Charles  M.  Cwlett  tm  appellant  In  J. 
Bloomfleld,  for  appellee. 

WILSON.  P.  J.  In.  May,  1891.  Levis  F. 
Grandell  negotiated  with  the  GolMttdo  Secort- 
ties  Company  a  loan  of  $1,000,  for  i^Idi  he 
gave  his  note,  payable  In  five  years  from 
date^  the  Interest  being  represented  by  ten 
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coopon  notes  attached.  At  the  same  time, 
to  secure  flie  payment  ol  this,  he  execnteA 
a  deed  of  tnwt  upon  certain  hmde  In  Cos- 
tilla  countT  to  H.  J.  Aldrlch,  tnutee,  who 
was  at  the  time  manager  of  the  GohMnido 
Secntities  Company,  and  the  holder  and  own- 
«  of  all  but  three  of  the.7,000  shares  of  the 
capital  stock  of  the  company  whldi  had  been 
issaed.  Within  aboat  a  monOi  aftorwards, 
the  Colondo  Secnrltles  Company  sold  and 
assigned  the  note  to  Samnel  Turlnit^  of  Bal- 
timore Hd.  Shortly  afterwards,  Crand^ 
wM  and  conTeyed  tiiia  Interest  In  the  land* 
snt^ect  to  the  deed  of  trast  to  hfs  wife, 
Adda  G.  Crandell.  one  of  the  defendants  In 
tUs  salt:  The  bitarest  for  1891  and  18U2 
was  promptly  paid,  bnt  default  was  made  as 
to  that  erldenced  1^  the  two  coupons  dne  In 
1883.  Some  time  In  the  latter  part  of  this 
year,  Aldrldi,  through  fraodolent  represrata- 
tlrais.  Induced  Tnrbott  to  said  to  hhn,  or  to 
the  Securities  Company,  these  overdue  inter- 
*  est  coupons  fbr  188S.  Soon  aft»wards,  In 
February,  1894,  Aldrlch,  without  the  knowl- 
edge, nmsent^  or  request  of  Turbntt,  the 
owner  and  holder  of  the  note^  adrerHsed  the 
land  for  sale  under  the  deed  of  trust,  mAA 
It  hi  Mardi.  and  at  the  sale  the  securities 
company  became  the  purchaser  for  a  consld- 
oatlon  of  ^iS.  Very  shortly  subsequent  the 
•ecuritles  convany  becoming  Instflrent,  V.  Q. 
Patterson,  also  a  defendant  In  this  salt,  was 
aroolnted  receiver;  and  to  him  the  company 
eonreyed  whatever  title  It  had  to  the  Cran- 
dell land  by  quitclaim  deed.  In  June,  1886, 
more  than  a  year  after  the  pretended  fore* 
dosure,  Li.  H.  Chen^,  the  husband  of  Mrs. 
Alice  B.  Cheney,  the  ^Inclpal  defendant  in 
this  suit,  and  who  had  bem  a  general  agent 
<d  the  securlttos  company  In  the  negotiations 
ot  loans  In  the  section  of  the  state  where  the 
Crandell  land  was  situate,  commenced  a  cor- 
respondence with  tbe  receiver  with  a  view 
to  the  purchase  of  the  land,  requesting  Infw- 
matioD  In  his  first  letter  as  to  what  would 
buy  tbe  land,  and  as  to  what  condition  tbe 
property  was  In  as  to  title.  The  recelvw 
answered,  notlfytaig  Cheney  that  the  trust 
deed  had  been  fontdosed  without  the  knowl- 
edge or  consrat  of  the  boldo:  of  the  loan, 
and  that,  if  the  holder  should  so  elect,  be 
could  probably  go  into  court,  and  have  the 
foreclosure  set  aside,  adding:  "The  title  now 
stands  in  me.  and  I  bold  It  in  trust,  subject 
to  the  claim  of  the  holder  of  Oie  loan."  This 
eorre^ndence  resulted  in  the  conveyance, 
October  24,  1896,  by  the  receiver,  by  quit- 
claim deed  to  Mrs.  Cheney,  the  d^Cendant, 
of  all  title  which  vested  In  the  receiver  'to 
tbe  Crandell  land.  In  May,  1895,  Mr.  Tur- 
butt  first  learned  that  there  had  been  some 
kind  of  a  sale  of  the  land,  at  which  tbe  se- 
cnrltles  company  was  the  purchaso-.  There- 
upon he  wrote  to  Ur.  Chraey  for  information, 
and  he  answered  that  "the  land  had  been 
foreclosed  undor  a  second  trust  deed." 
Tbereafter,  the  exact  time  not  ai^warlng. 
however,  In  the  evidence,  Mr.  Turbutt,  learn- 


ing that  thtii  answer  was  nntrne,  and  ob- 
taining ccwrect  InfCHrmatlon  as  to  the  actual 
state  of  affairs,  repudiated  the  action  ot  Al- 
drlcb,  and  emi^^ed  an  attfwney  In  Colwado 
to  institute  such  proceedings  as  might  be 
necessary  to  protect  his  rights.  For  some 
reason  this  attwney  did  not  act  for  more 
than  two  years.  In  May,  1891,  being  within 
three  years  from  Mr.  Tnrbutt's  discovery  of 
the'firand,  he  comnwiced  tills  suit  to  have 
the  sale  made  by  Aldrlch  declared  void,  and 
aU  conveyances  made  tharennder  canceled  of 
rectffd,  and  for  a  foreclosnre  ot  his  trust 
deed.  Mrs.  Cheney,  Mrs.  Crandell,  and  Be- 
cdyer  Patterson  were  made  defendants.  The 
two  latter  made  no  appearance.  Mrs.  Cheney 
aiveared  and  answered.  On  the  trial  Judg- 
ment was  rendered  against  her.  In  accord- 
ance with  the  prayer  ot  tbe  complaint,  and 
from  this  she  appeals. 

The  main  and  controlling  question  In  this 
case  Is  conclusively  settled  by  an  oplnl<m 
handed  down  by  our  supreme  court  at  its 
April  term  of  this  year.  In  a  case  wherein 
Mrs.  Crandell  and  Mrs.  Cheney  were  the  par- 
ties, and  in  which  tiie  invalidity  of  the  trust 
deed,  and  the  charactw  of  the  titte  which 
Mrs.  Chotcy  acquired  by  reascm  the  quit- 
claim deed  to  her  from  Becelver  Patterson, 
were  cmaldered  and  passed  upon.  Cheney 
V.  Crandell,  28  Colo.  — ,  «>  Pac.  06.  The 
nilt  arose  In  this  way:  It  seems  that,  after 
the  execution  to  Mrs.  Cheney  of  the  quit- 
Claim  deed,  she  entered  Into  a  contract  with 
Mrs.  Crandell.  who  was  still  In  possesslm  of 
the  land,  wherein,  v^aa  the  payment  of 
she  was  to-  convey  to  the  latter  hex  tlUe. 
Mra  Crandell  made  some  payment  under  this 
agreement,  bnt  learning  soon  afterwords,  as 
she  says,  that  mlsrei^esentations  had  been 
made  to  her,  and  that  the  conveyance  by  Mrs. 
Cheney  wotild  not  give  her  a  complete  and 
clear  title  by  reason  of  the  exlstmce  of  the 
deed  of  trust  to  Turbutt,  she  repudiated  the 
contract  Thereupm  Mn.  Cheney  commen- 
ced a  suit  In  ejectment  to  obtain  possession' 
ot  the  land.  Mrs.  Crand^  In  bet  anewec 
set  up,  as  one  of  her  defenses,  substantially 
all  of  the  facts  which  we  have  detailed  as 
arising  In  the  suit  at  bar,  alleging  the  fraud 
of  Aldrldb,  the  invalidity  of  the  pretended 
foreclosure  sale  by  him,  and  the  Invalidity  ot 
the  asserted  title  by  Mrs.  Cheney  derived 
from  the  quitclaim  deed  to  her. 

Beferrlng  to  the  question  of  whether  Mrs. 
Cheney  was  an  innocent  purchaser  for  val- 
ue, and  the  contention  ot  tbe  plaiotiff  In  this 
suit  that  she  was  not,  whatever  tiie  evld^ce 
might  hare  been  as  to  her  knowledge  of 
Aldrlch's  fraud,  because  her  title  was  ac- 
quired by  a  quitclaim  deed  only,  the  court 
said:  "It  is  not  Important  here  what  the 
rule  Is  in  this  state;  for,  entirely  aside  frmn 
this  question,  the  evidence  conclusively 
shows  that  plaintiff  [Mrs.  Cheney]  had 
knowledge  or  was  In  possession  of  facts 
which,  if  diligentiy  followed  up,  would  have 
given  her  information  concernlog  this  fraud. 
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Before  ishe  acquired  title  Degotiatlons  were 
pending  between  her  and  the  receiver  for  the 
purchase  of  this  propertj-,  and  In  his  letters 
the  recelTer  distinctly  Informed  her  husband 
(who,  under  the  facts  of  this  case,  Is  the  agent 
and  representatire  of  plaintiff)  that  the  trust 
deed  still  existed  as  a  lien  upon  this  property, 
and  that  the  pretended  sale  of  the  trustee 
was  a  fraud.  •  •  ♦  Before  she  parted 
with  her  money  and  took  title  she  was  In 
possession  of  facts  which,  If  they  did  not  of 
themselves  show  the  fraudulent  character  of 
the  foreclosure,  would.  If  followed  up,  have 
revealed  to  her  the  defects  in  the  title  which 
she  was  buying."  Again,  referring  to  the 
«mtentlon  on  the  part  of  Mrs.  Cheney  that 
when  Turbutt  sent  the  two  unpaid  Interest 
coupon  notes  to  Aldrlcfa  he  sold  and  assigned 
them,  and  that  thereupon  either  Aldrlch  or 
the  securities  company  became  the  owner 
thereof,  and  hence,  being  Interested  In  the 
debt  secured  by  the  deed  of  trust,  bad  a  right 
to  direct  a  foreclosure,  the  court  said  that  It 
was  not  necessary  to  determine  the  ques- 
tion as  to  whether  the  owner  and  holder  of 
any  of  these  coupons  was  such  a  holder  of 
the  note  as  that  upon  hla  request  a  valid 
foreclosure  and  sale  would  be  made,  "for  tt 
Is  incontrovertible  that  neither  Aldrich  nor 
the  securities  cmnpany  ever  became  the  own- 
er of  either  one  of  the  interest  coupons  for 
the  nonpayment  of  which  the  pretended  fore- 
closure was  had.  He  or  it  wrongfully  con- 
verted these  coupons  to  his  or  its  own  use, 
In  violation  of  the  promise  made  to  the  hold- 
er of  the  note  from  which  they  were  detach- 
ed, dlierefore,  as  between  the  htAAer  of 
the  note  and  the  securities  company  and 
Aldrlcfa,  this  pretended  foreclosure  and  sale 
were  voidable,  at  the  option  of  the  former." 
Further,  in  denying  a  petition  for  rehearing, 
the  court  said:  "We  are  further  of  opinion 
that,  even  If  they  b^onged  to  the  securities 
company,  the  attempted  foreclosure  and  sale 
by  Aldrlch  constituted  a  palpable  fraud, 
which  conferred  no  title  either  upon  the  pur- 
chaser at  the  sale  or  Its  grantee,  the  appel- 
lant botih  of  which'  took  with  notice  of  the 
unconscionable  conduct  of  Aldrlch."  The 
conclusions  and  views  of  the  supreme  court, 
based  upon  the  same  material  facts,  also 
conclusively  shown  by  the  evidence  In  this 
case,  meet.wltti  our  most  hearty  approval 
and  complete  concurrence,  and,  for  the  rea- 
son that  they  are  equally  applicable  to  and 
are  decisive  of  this  controversy,  no  further 
discussion  or  argum^t  by  this  court  Is  re- 
quired. 

Under  the  facts,  the  pretended  sale  by  Aid- 
rich  was  fraudulent  and  void,  and  the  plain- 
tiff is  clearly  entitled  to  a  judgment  of  fore- 
closure of  the  deed  of  trust  given  to  secure 
the  original  note.  Improvement  Co.  v. 
Whitehead,  2S  Colo.  354,  54  Pac.  1023,  71 
Am.  St  Rep.  140;  Kenney  v.  Bank,  12  Colo. 
App.  24,  54  Pac.  404;  Cheney  v.  Crandell, 
supra. 

Several  minor  questions  were  raised,  but 


we  do  not  consider  It  necessary  In  the  de 
termlnatlim  of  this  appeal  to  pass  nptm  tbem. 
The  Judgment  will  be  affirmed.  Affirmed. 


a?  Colo.  App.  UT) 
COMMONWEALTH  00.  ▼.  NTJNN  et  al. 

(Court  of  Aweala  oC  Colorado.   Jan.  13,  1902.) 

THBSPA8B—C0MPIJI.INT— MOTION  TO  MAKE 
MORE  SPECIFIC. 

1.  Where  a  complaint  against  several  per- 
SODS  alleges  that  the  defendants  anlawfullf 
entered  ou  plaintiff's  premises,  aod  destroyed 
bis  property,  a  motiwi  that  idaintlff  be  required 
to  specif  the  particular  wrongful  act  duie 
by  each  of  defendants  should  be  denied. 

2.  Where  a  complaint  alleges  a  trespass  com- 
mitted by  a  corporation,  a  mottoo  that  the 
complaint  be  reqtdred  to  specify  the  particular 
officer  or  agent  of  detendant  who  committed 
the  wrongful  act  should  be  denied. 

3.  Where  a  complaint  contains  redundant 
matter,  advantage  thereof  cannot  be  taken  on 
motion  to  make  the  complaint  specific,  but  must 
be  by  motion  requesting  it  to  be  stridden. 

Appeal  from  district  court,  San'  Miguel 
county. 

Action  by  the  Commonwealth  Compan}* 
against  L.  L.  Nunn  and  othera  Prom  a 
Judgment  for  defendants,  plaintiff  appeals. 
Reversed. 

L.  C.  Klnlkin,  for  appellant  Story  ft  Sbh 
ry,  for  appellees. 

GUNTBR,  J.  The  comidalnt  avers  that 
plaintiff  at  the  times  thweln  mentioned  was 
the  owner  and  In  the  actual  possession  of 
certain  minhig  claims  and  mill  sltesy  also  a 
stamp  mill  and  other  Improvements  situate 
thereon;  that  defendants  at  mcb  times  un- 
lawfully, by  fwce  and  violence,  Altered  up- 
on said  premises,  destroyed  part  of  a  build- 
ing, and  removed  a  portion  of  the  machine 
used  In  opiating  sfUd  property,  and  that  de- 
fendants threaten,  by  force,  to  re-enter  said 
premises,  eject  the  plaintiff  tiierefrom,  and 
to  destroy  the  buildings,  machinery,  and  oth- 
er improvements  thereon;  that  defendants 
will  commit  such  acts  unless  restrained  by 
order  of  court  The  4nsolv«icy  of  each  <Mf 
the  defendants  Is  also  averred.  Defendants 
Nunn  and  the  Transmission  Company  moved 
an  m^er  requiring  the  complaint  to  be  made 
more  specific  and  c^toln.  This  motion  was 
sustained,  plaintiff  declined  to  amend,  andr 
to  review  the  resultant  Judgment  of  dis- 
missal, brought  this  appeal. 

Defendant  Nunn  says  that  the  complahit 
does  not  designate  the  particular  wrongful 
act  done  by  each  defendant;  tiiat  trespasses 
are  alleged  to  have  been  committed  ver^ 
tain  Individuals,  yet  It  Is  not  alleged  that 
such  Individuals  In  so  acting  were  his  agoats; 
that  it  is  not  alleged  that  he  in  any  manner 
conspired  with  his  cod^endants  in  doing 
the  acts  charged.  We  answer  tiiat  the  com- 
plaint charges  every  act  comirialned  of  to 
have  been  committed  by  defendants  acting 
jointly,  either  through  themselves  or  others. 
Plaintiff  was  not  required  to  set  out  the  evi- 
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dence  by  which  these  ultimate  facts  were  to 
be  proven. 

Defendant  the  Transmission  Company 
says,  further,  that  the  complaint  lacks  cer-. 
talnty  In  not  averring  through  what  particu- 
lar officers,  agents,  or  employes  of  It  the 
supposed  trmpasses  were  committed,  and 
that  without  such  specific  allegation  tt  can- 
not InTestigate  and  determine  whether  such 
trespasses  were  committed.  This  was  ask- 
ing plalntltF  to  plead  Its  evidence,  which  It 
was  not  required  to  do.  In  Todd  v.  Railway 
Co.  (Ulnn.)  35  X.  W.  5,  defendant  moved  for 
an  order  requiring  the  complaint  to  be  made 
more  definite  and  c^aln  by  ailing  the  of- 
ficials through  whom  It  negotiated  and  en- 
tered Into  the  MHitract,  a  violation  of  which 
was  complained  of,  saying  that  without  such 
knowledge  the  complaint  could  not  be  safe- 
ly answered,  nor  could  witnesses  without 
great  expense  be  procured  for  the  trial.  The 
motion  was  denied,  the  court  saying,  Inter 
alia:  'The  uncertainty  •  •  •  complained 
of  Is  not  as  to  what  the  complaint  alleges, 
but  as  to  what  particular  evidente  the  plaln- 
tiff  may  produce  to  support  it.  *  *  * 
What  defendant  asks  Is  that  the  plaintiffs 
be  required  to  plead  the  names  of  the  partic- 
ular officers  w  agmts  claimed  to  have  done 
or  committed  these  acts.  *••  To  re- 
quire this  would  be  unprecedented,  and  sub- 
versive ot  the  most  familiar  and  well-estab- 
lished f  ulee  of  pleading." 

Appellees  contend  that  the  complaint  con- 
tains redundant  matter.  If  It  does,  a  mo- 
tion pointing  it  out  and  requesting  it  to  be 
stricken  is  the  pmpa  remedy.  Code.  |  60. 
This  course  was  not  pursued.  The  court  ^ 
red  In  sustaining  the  motion. 

Judgment  reversed.  Reversed. 


(17  Colo.  App.  108) 

WItXJOS  V.  PEOPLE. 

(Court  of  Appeals  of  Colorado.   Jan.  13,  1902.) 

UUNICIPAL  CORPORATIONS  —  VIOLATION  OP 
ORDINANCE  —  INTOXICATING  LIQUORS  —  IN- 
STIOATION  OP  VIOLATION  OP  ORDINANOB. 

The  sale  of  lignora,  in  violation  of.  a  town 
-ordinance,  to  one  who  purcbaaes  t^e  liquor,  at 
the  instigation  of  the  towu,  for  the  purpose  of 
laying  a  foundation  to  prosecute  the  seller,  does 
not  authorize  a  conviction  under  the  ordinance. 

Appeal  from  Arapahoe  county  court. 

Orrln  V.'.  Wilcox  was  convicted  for  selling 
liquor  on  the  Sabttath  day  in  yiolation  of  an 
ordinance,  and  he  appeals.  Reversed. 

John  W.  Uelbig,  for  appellant  Fied  G. 
Babcock,  for  the  Veople. 

OUNTEOt,  J.  Apptilanfwas  tried  and  con* 
Tlcted  for  selling  llqucr  on  the  Sabbath  day 
in  violation  of  an  wdlnance  of  the  town  of 
Berkel^,  and  appoUs  from  the  ju^ment 
It  clearly  appears  that  the  witness  purtibas- 
Ing  the  llqwHT.  tor  the  sale  of  which  defend- 
ant was  prosecated,  made  the  purchase,  at 
the  instigation  of  the  town  of  Berkeley,  for 


the  purpose  of  laying  a  foundation  for  this 
prosecution.  In  Ford  v.  City  of  Denver,  10 
Colo.  App.  500,  Bl  Pac.  1015,— a  prosecution 
for  violation  of  an  ordinance  by  sale  of  liq- 
uor,—the  court,  speaking  through  Judge 
Thomson,  said:  '-'It  appears  that  the  dty 
was  Instrumental  In  procuring  the  sale  of  the 
liquor.  Its  purpose  was  to  lay  the  founda- 
tion for  a  salt  •  *  *  The  city  is  In  no 
position  to  say  that  its  ordinance  was  vio- 
lated. It  was  as  much  responsible  for  the 
sale  of  the  liquor  as  the  defendant,  and  it 
will  not  be  permitted  to  replenish  Its  treasury 
from  penalties  Incurred  at  Its  instigation.  It 
cannot  be  heard  to  com^aln  of  an  act  the 
doing  of  which  Is  solldted."  See,  also.  Peo- 
ple V.  Bralsted,  13  Colo.  App.  532,  58  Paa 

m 

Judgment  reversed.  Reverse 


ta  Qdo.  App.  UD) 
McOABTHT  et  al.  v.  CRUMP  et  al. 

(Court  of  Appeals  of  Colorado.   Jan.  13,  1902.) 

ATTORNEY    AND  CLIENT— EMPLOYMENT  BY 
ANOTHER  ATTORNEY— PEES— LIABILITY. 

Where  defendants  contracted  with  aa  at- 
torney to  i>erform  certain  services,  and  he  em- 
ployed plaintiffs  to  assist  him,  they  liDowiuK 
of  the  contract,  and  defendants  believing  that 
such  attorney  alone  was  responsible  for  plain- 
tiffs' fees,  defendants  were  not  responsible  there- 
for, though  they  knew  plaintiffs  were  perform- 
ing the  services. 

Appeal  from  Gunnison  county  court 
Action  by  S.  D.  Crump  and  another  against 
P.  C,  McCarthy  and  others.   From  a  juds- 
ment  for  j^Ialntlffs,  defendants  appeaL  Re- 
versed. 

Dexter  T.  Sapp,  for  a^idlants.-  Thomas 
0.  Brown,  for  appellees. 

GUNTBR,  J.  Appellees  sued  to  recover 
for  legal  swvlces,  claiming  to  have  rendered 
them  at  appellants*  request.  That  the  serv- 
ices were  at  their  reqnest,  appellanto  denied, 
and  maintained  that  .they  had  employed  Jo- 
seph W.  Taylor  to  perform  the  services,  and 
that  any  rendered  by  ai^M^ees  were  at  his 
instance,  and  he  alone  liable  thwefor.  This 
presented  ■  vital  issue.  The  evidrace  there- 
on, being, conflicting  and  unsatisfactory,  em- 
phasized the  Importance  of  instructions  free 
from  substantial  errw.  It  aK>eared  flrom  the 
evidence,  without  dispute,  that  appellanto 
McCartl^  and  McCombe  knew  that  aj^llees 
were  actii^  with  Taylor  In  performing  the 
services.  Ai^llants.  however,  testified  that 
Taylor  had  contracted  with  them  to  perform 
.the  services,  that  they  did  not  retain  appel- 
lees, and  that  i^pdlees  were  so  advised. 
McCarthy  and  McCombe  further  testified  that 
at  the  times  when  appellees  were  aiding 
Taylor  they  believed  that  •  appellees  were 
proceeding  under  employment  of  Taylor,  and 
that  he  al<nie  was  respmislble  for  their  fees. 
If  these  facts  be  true,  McCarthy  and  Mc- 
Combe were  not  liable.  Further,  If  these 
facts  be  true,  knowledge  on  the  part  of  ap- 
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pellante  that  appellees  were  discharging  the 
eervicee  would  not  render  them  liable  there- 
for. The  court  charged:  Instruction  No.  5: 
"However  valuable  the  services  of  these 
plaintiffs  may  have  been  to  any  of  these  de- 
fendants, yet  plaintiffs  cannot  recover  of  any 
defendant  who  did  not  employ  them  to  ren- 
der such  services,  unless  you  shall  find  from 
the  evidence  that  the  plaintiffs  rendered  such 
under  such  circumstances  that  the  defend- 
ant or  defendants  sought  to  be  held  •  •  • 
knew  they  were  being  rendered,  or  ought  to 
have  known  that  these  services  were  ren- 
dered." Instruction  No.  11:  "And  If  you 
find  from  a  preponderance  of  all  the  testi- 
mony produced  that  plalntUfa  performed  the 
services   *    *    *   on  behalf  of  defendauta, 

*  *  *  and  that  the  said  defendants  knew 
that  such  services  were  being  rendered, 

•  •  •  then  It  Is  your  duty  to  return  a 
verdict  In  favor  of  plaintiffs  against  such  de- 
fendants for  such  amounts  as  you  may  con- 
sider such  services  reasonably  to  be  worth." 
The  effect  of  these  instructions  was  to  take 
from  the  jury  the.  vital  Issue,  who  employed 
appellees,  Taylor  or  appellants?  and  Instruct 
them  to  find  against  appellants  McCarthy 
and  McCombe.  These  Instructions  chal'ged 
the  jury  to  find  against  McCarthy  and  Mc- 
Combe provided  they  knew  the  services  were 
being  rendered.  It  was  nndisputed  that  they 
BO  knew.  As  such  knowledge  alone  did  not 
create  liability  It  was  error  to  ■  so  charge. 
As  to  appellant  Fry,  these  Instructions  were 
likewise  prejudicial,  because,  as  there  was 
evidence  that  he  knew,  or  ought  to  have 
kuown,  that  appellees  were  rendering  these 
services,  the  jury  might  have  applied  such 
Instructlans  to  such  evidence,  and  found 
against  Fry  simply  because  he  knew,  or 
ought  to  have  known,  that  the  services  were 
behig  performed.  It  Is  not  likely  that  other 
questions  presented  wUl  arlae  tqxm  a  new 
trial,  it  one  be  had. 

Judgment  reversed.  Berersed. 


(17  Colo.  App.  ios> 

8CHAC8TBN  v.  CRIPPLE  CREEK  GOLD 

MINES  &  LAND  CO. 
(Court  of  Appeals  of  Colorado.  Jan.  IS,  1902.) 

CONTRACTS-TBRMS—AOREEMBNT— SPBCIPIC 
FBRFORMANCB. 

Real  estate  agents,  authorized  to  nego- 
tiate the  sale  of  certain  lotp,  subject  to  the 
approval  of  the  owner,  found  a  proposed,  pur- 
chaser, whoj  with  notice  of  the  limitatioiiB  of 
their  authority,  deposited  with  them  an  Install- 
ment of  the  price,  and  took  a  duplicate  re- 
ceipt therefor,  stating  the  terms  of  sale;  the 
other  receipt  being  sent  to  the  owner  for  ap- 
proval. The  owner  refused  to  approve  the 
sale  unless  a  certain  condition  was  attached, 
which  be  inserted  in  the  copy  receipt  sent 
him,  and  retnmed  It  to  the  agents,  with  dl- 
reotione  to  deliver  it  to  the  purchaser  and 
take  up  the  other  receipt,  l^e  agents  in- 
formed the  purchaser  of  the  refusal  of  the 
owner  to  make  the  sale  on  the  terms  stated 
in  the  first  receipt,  and  tendered  back  the  de- 
pnnit  money.  The  punrhn^er  did  not  accept 
the  conditioua  Imposed  by  the  owner,  and  he 


declared  the  deal  off.   ffeld,  that  there  was  do 

contract,  and  hence  an  action  for  specific  pei^ 
lormance  would  not  He. 

Appeal  from  district  court  El  Paso  county. 

Action  by  Nellie  A.  Schausten  against  the 
Cripple  Creek  Gold  Mines  &  Land  Company. 
Prom  a  judgment  tor  defendant*  plalntUE  ap> 
I>eals.  Al&rmed. 

Morrison  &  De  Soto,  for  ai^ellant  Beile- 
dlct  &  Phelps,  for  appellee. 

GUNTER,  J.  Appellee  owned  certain  lots 
in  Crli^Ie  Creek,  on  which  was  situate  Its 
office  building.  The  firm  of  Simmons  & 
Sowie  was  Its  agent  for  negotiating  a  sale 
of  these  lots,  all  sales  beln^  subject  to  the 
approval  of  appellee.  Appellant  knew, 
through  Its  agent  this  limitation  on  the  pow- 
ers of  the  agent  firm.  September  6,  1895, 
Simmons,  of  this  firm,  telephoned  Sowle.  an- 
other member,  tbai  In  Denver,  that  he  could 
sell  the  lots  at  a  certain  price.  Sowle  so  in- 
formed appellee,  who  refused  to  authorize 
the  contract  of  sale  unless  It  contained  this 
reservation:  "Said  improvements  [the  office 
building]  to  remain  free  of  rent  for  a  period 
of  eight  months  from  date  hereof  unless 
ground  occupied  by  same  Is  required  for  im- 
mediate permanent  Improvements,  In  which 
event  said  party  of  the  flrst  part  [appellee] 
Is  to  have  sixty  days*  notice  to  remove  build- 
ing." This  was  at  once  communicated  to 
Simmons,  at  Cripple  Creek.  A  letter  from 
Slmmtms  &  Sowle,  of  September  7th,  follow- 
ed, advising  appellee  of  the  sale  of  the  lots. 
September  9th  appellee  wrote  that  It  could 
not  approve  the  sale  until  it  had  seen  a  copy 
of  the  receipt  given  the  purchaser;  referring 
to  the  receipt  Issued  September  6th  by  the 
above  firm  to  appellant,  containing  the  terms 
of  the  contract  of  sale.  This  had  been 
drafted  in  duplicate,  and  left  at  the  time  of 
execution  by  Simmons  &  Sowle  In  the  hands 
of  Mr.  Babbitt  attorney  for  appellant  for 
transmission  to  her  for  execution;  she  then 
residing  in  Denver.  This  requested  Instru- 
ment did  not  reach  appellee  until  October 
12th.  It  imderstood  at  the  time  that  the  de- 
lay was  due  to  securing  the  signature  of 
Mrs.  Schaueten.  On  examination  of  the  re- 
ceipt the  reservation  hereinabove  mentioned 
was  not  present.  October  15th  appellee  re- 
turned it  to  Messrs.  Simmons  &  Sowle,  with 
an  Interlineation  of  the  reservation,  and  In- 
structed this  firm  "to  Insert  the  same  clause 
In  the  other  copy  of  the  contract  and  take 
it  up  by  delivering  this  copy,  and  then  re- 
turn the  other  to  us."  Upon  the  copy  thus 
sent  Simmons  &  Sowle,  after  so  amended, 
appellee  had  Indorsed  Its  approvaL  Sowle 
returned  from  Denver  to  Cripple  Creek,  and, 
within  abont  four  days  after  the  date  of  the 
original  receipt  or  contract  Informed  Mr. 
McRobble,  the  agent  of  appellant  throughout 
this  transaction,  that  appellee  would  not  ap- 
prove the  contract  In  Its  then  form,  and  thai 
the  $100  paid  Into  bank  as  a  preliminary  np> 
on  the  contract  was  subject  to  his  order. 
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Mr.  Babbitt,  the  attorney  of  Mn.  Bchaiuten 
In  tills  mattef.  was  also  Infonned  lUwut  the 
same  time  that  appellee  woida  not  ai^irove 
the  contract.  During  the  next  2%  months 
there  were  several  conferences  between 
Sowle  and  McHobble,  whereby  appellant 
knew,  through  her  agrat,  HcBobble,  that 
appellee  had  not  approved  and  would  not  ap- 
prove the  contract,  without  Its  containing 
the  above  reservation.  October  10th  a  sec- 
ond payment,  according  to  the  terms  of  the 
contract  of  S^tember  Otb,  was  made  by  ap- 
pellant Into  a  bank  at  Cripple  Creek  to  the 
credit  of  appellee.  Xovember  16tb  appellee 
was  advised  by  letter  from  Simmons  &  Bowie 
tl'  It  appellant  wanted  possesBlcm  of  the  lots, 
and  that  appellee  would  have  to  move  1^ 
December  10th  its  office  bnUdlng.  It  wlD 
be  remembered  that  Octob»  15th  appellee 
h^d  amended  the  contract  Issued  by  Sim- 
mons 4s  Sowle  by  Inswtlng  therein  tiie 
above-mention^  reservation,  and  returned  It 
to  this  firm  as  so  amended,  with  Its  approv- 
al thereon.  Tills  amended  contract  was  nev- 
er raecuted  by  appellant  Appellee  and  ap- 
pellant had  never  as  yet  agreed  upon  a  con- 
tract. By  Its  letters  of  November  18th 
appellee  advised  appellant  that  all  negotia- 
tions were  at  an  end,  and  ord^ed  the  bank 
In  which  appellant  had  made  three  payments 
pending  above  negotiatlcms  to  return  tiie 
same  to  her.  Tbese  she  declined,  and  con- 
ttntted  to  tender  payments  according  to  the 
terms  of  the  contract  until  November  10, 
18D6.  when  she  Offered  to  pay  the  remainder 
of  the  purchase  price,  and  demanded  a  deed, 
^to  was  refused;  bence  tills  suit  for  specific 
performance,  and  this  appeal  from  a  Judg- 
ment adverse  to  her.  Trial  bdow  was  to 
the  court. 

From  tiie  foregoing  statement  it  appears 
that  when  the  original  nmtract  (the  one  here 
sued  on)  was  executed  by  Simmons  &  Sowle. 
and  the  preliminary  payment  made,  Sim- 
mons &  Sowle  had  no  authority  to  make 
the  alleged  contract,  and  that  appellant, 
through  its  agent,  then  knew  of  such  absence 
of  autborlty.  Tlie  extent  of  the  power  of 
tiito  agent  firm  was  to  negotiate  a  sale,  and 
submit  It  for  approval  to  appellee.  Wlthtn 
a  few  days  after  the  date  of  the  original  con- 
tract appellant  knew  that  the  proposed  terms 
of  sale  had  been  rejected  by  appellee,  and 
tiiat  the  prdimlnary  payment  was  subject 
to  her  order.  With  this  knowledge  she  made 
her  second  paymCTt  October  10th  into  bank 
to  credit  of  ai^ellee.  With  this  knowledge, 
emphasized  by  the  subsequent  demands  of 
Sowle  for  a  surrender  of  the  contract,  and 
bis  remonstrance  against  appellant  placing 
building  mat^al  on  the  lot,  the  construction 
of  a  small  frame  house  on  the  lot  was  b^nn. 
Tte  negotiations  were  terminated  by  appel- 
lee's letters  of  November  IStb,  de<HarIng 
them  at  an  end,  and  Instructing  the  bank  to 
pay  to  appellant  the  $300  there  placed  to  its 
credit  during  negotiations.  It  Is  clear  that 
appellee  did  not  1^  previous  authority  au- 


th(Hrl8e  the  contract  sued  on;  that  It  has 
In  no  manner  ratified  liie  same.  Further,  no 
matter  in  estoppel  appears,  precluding  the 
denial  of  the  contract  by  appellee. 

The  Judgment  of  the  lower  oonrt  so  hold- 
ing Is  affirmed.  Affirmed. 


a?  Colo.  App.  164} 
PARSONS  V.  PARSONS. 
(Court  of  Appeals  of  Colorado.  Jan,  13.  1902.) 

ERROR— FAILURE  TO  SPBCIFT— INDBFINITB- 
NESS— NBOOTIABLE  PAPBR-SXtUITABbB  DB- 
FBNSE— BONA  FIDE  PURCHASER— HARM LBSS 

ERROR. 

1.  Ad  aasigDmeot  of  error  in  the  admission 
and  exclusion  of  testimony,  not  directing  the 
attention  of  the  court  to  bd^  specific  testi- 
mony either  excluded  or  admitted,  is  too  in- 
definite to  be  considered. 

2.  Failure  of  consideration  is  no  defense  in 
an  action  on  a  negotiable  note  b;  a  bona  fide 
purt-hnser. 

3.  Where  the  direction  of  a  verdict  of  the 
same  nature  aa  that  rendered  would  be  proper 
at  the  close  of  the  evidence,  alleged  error  in 
instrnctioDB  ia  immaterial. 

Appeal  from  district  court.  El  Paso  county. 

Action  by  N.  S.  Parsons  against  Ellen  M. 
Parsons.  From  a  judgment  In  favor  of 
plaintiff,  defendant  appeals.  Affirmed. 

<i.  Q.  Richmond,  for  appellant  J.  W. 
Sheafor,  for  aniellee. 

WILSON.  P.  J.  AppeUee  brought  this 
suit  to  recover  on  a  prmnisBory  note  execut- 
ed by  defendant  to  A  A  Parsons,  of  which 
he  claimed  to  be  the  &waa  and  holder  by  as- 
signment for  value.  Defeodant  answo^d, 
pleading  that  the  note  was  assigned  after 
maturi^.  and  also  that  these  was  a  failure 
of  consideration.  The  latter  defense  was 
based  upon  the  following  alleged  state  of 
facts  set  up  in  the  answer:  It  was  charged 
that  at  the  time  when  the  said  note  was  exe- 
cuted defendant  and  the  payee  were  husband 
and  wife,  and  that  the  sole  and  only  consid- 
eration for  the  note  was  that  the  parties 
should  Borate,  the  husband  leaving  the 
premises,  and  that  all  marital  relations  be- 
tween them  should  cease;  but  that  subse- 
quently, In  violation  4^  such  agreement,  and 
against  the  protest  and  consent  of  defend- 
ant, the  husband  returned  to  the  house  occu- 
pied by  defendant,  and  remained  there,  re- 
suming the  marital  relations.  Plaintiff  re- 
plied, denying  on  Information  and  belief  all 
matters  set  up  In  the  answer,  aod  further 
alleging  that  the  note  was  executed  and  de- 
livered In  consideration  of  money  previously 
loaned  to  the  defendant  by  A.  A.  Parsons, 
and  that  the  resumption  of  marital  relations 
after  the  alleged  separation  was  by  mutual 
consent  of  the  parties.  The  case  was  tried 
upon  tbese  two  defenses,  which,  as  state^I, 
were  solely  questions  of  fact  The  finding 
of  the  Jury  was  In  favor  of  the  plaintiff, 
and.  It  being  amply  supported  by  the  evi- 
dence, cannot  be  questioned  by  this  court. 
There  was  assigned  for  error,  genially,  the 
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aJmlssIon  by  the  court  of  Improper  evidence 
offered  by  the  plaintiff  and  the  exclusion  by 
It  of  proper  and  relevant  testimony  offered  by 
tbe  defendant.  These  assignments  are  In- 
deflnlte,  not  directing  tbe  attention  of  this 
court  to  any  specific  testimony,  either  exclud- 
ed or  admitted,  and  hence  cannot  be  consid- 
ered. Fleming  v.  Daly,  12  Colo.  App.  441,  55 
Pac.  946.  The  evidence  was  conclusive  that 
the  plaintiff  was  an  Innocent  purchaser,  for 
value,  without  notice  of  any  equities  In  favor 
of  defendant,  and  that  the  assignment  was 
before  maturity.  This  being  true,  imder  the 
well-settled  rules  of  commercial  law  tbe 
plaintiff  was  entitled  to  a  Judgment  regard- 
less of  what  tbe  evidence  may  have  been  as 
to  the  alleged  agreement  between  defendant 
and  A.  A.  Parsons,  and  the  violation  of  it  by 
him.  Had  plaintiff,  at  the  conclusion  of  the 
evidence,  moved  the  court  to  direct  the  jury 
to  return  a  verdict  in  his  favor,  the  motion 
should  have  been  granted.  This  being  tbe 
case,  it  Is  immaterial  whether  some  of  the 
instructions  given  by  the  court  were  errone- 
ous In  some  respects,  as  claimed  by  defend- 
ant. The  verdict  was  right,  and  one  which 
the  jury  might  properly  have  rendered  upon 
the  mere  direction  of  the  court  without  any 
matructlous  at  all.  Curran  v.  Rothschild,  14 
Colo.  App.  503,  60  Pac.  1111;  Loveland  v. 
Kearney,  14  Colo.  App.  471,  00  Pac.  584. 

For  these  reasons,  the  judgment  wUl  be 
affirmed.  Affirmed. 


(17  Colo.  App.  US) 

BOARD  OF  COM'RS  OF  SAN  JCAM 

COUNTY  V.  TULLEY. 

(Court  of  Appeals  of  Colorado.   Jan.  13,  1902.) 

COUNTIES— CONTRACT  WITH  COUNTY— PUBLIC 
PRINTING— TRIAL— PIjEADINGS  — EVIDENCE— 
ADMISSIBILITY  —  WITNESSES  —  CROSS-EX- 
AMINATION—APPEAL—BILL  OF  EXCEPTIONS 
—MOTION  TO  STRIKBf— HARMLESS  ERROR. 

1.  Where  a  bill  of  exceptions  is  filed  Septem- 
ber 16th,  and  the  abstract  on  the  23d,  and  ap- 
pellant's -brief  on  November  3d.  a  motion  to 
strike  the  bill  of  exceptiona,  not  filed  until 
Decemi)er  4th,  la  too  late,  and  will  not  be  con- 
sidered. 

2.  Where  a  statute  provides  that  a  countjr, 
through  its  proper  officers,  shall  have  certam 
services  performed  and  material  furnished,  the 
person  furnishing  such  services  and  materials 
at  tbe  requetit  of  the  proper  officers  is  enti* 
tied  to  oompeuRfltion  from  the  county,  though 
the  statute  does  not  expressly  provide  that  the 
county  shall  be  liable  therefor. 

3.  The  defense  in  an  action  against  the  coun- 
ty for  services  and  materials  furnished  under 
a  contract,  that  there  was  no  appropriation 
for  the  payment  thereof  before  the  services 

.and  materials  were  contracted  for,  as  requir- 
ed by  Mills*  Ann.  St.  SS  799a-799c,  will  not 
be  eonBidered  unless  pleaded. 

4.  Where  an  employ^  of  plaiotiff  in  an  ac- 
tion agaittBt  a  county  for  the  reasonable  vaine 
of  public  printing  gives  his  opinion,  as  wit- 
nef«H  Yor  the  plaintiff,  of  tbe  reasonable  value 
thereof.  It  is  error  to  refuse  to  .permit  his 
rrcmtt-exa  mi  nation  as  to  the  amount  of  work 
nnd  ninterinls  required,  and  tbeir  value. 

5.  Where  plaintiff  and  e^ich  employ^  are  the 
only  witnesftes  teptif:ring  to  the  value  of  aueh 
work  and  materials,  the  refusal  to  allow  such 
cross-examination  is  not.  harmless  error. 


A  luteal  from  district  court,  San  Juan  coun- 
ty. • 

Action  by  Thomaa  H.  Tulley  against  tbe 
board  of  county  commlsBlonera  of  San  Juan 
county,  Colo,,  for  compensation  for  public 
printing.  From  a  judgment  in  favor  of 
plaintiff,  defoidant  appeals.  Reversed. 

Edgar  Bnchanan  (W.  N.  Searcy,  ot  coun- 
sel), for  appellant  Barnes  &  Barnes,  for  ap* 
pellee. 

GUNTER,  J.  Appellee  sued  to  recover 
compensation  for  printing  offlciel  ballots,  and 
printing  and  publishing  election  notices  and. 
list  of  nominations.  Verdict  and  judgment 
were  for  him  below. 

1.  The  bill  of  exceptions  was  filed  Septem- 
ber 10th;  abstract,  September  23d;  brief 
appellant,  November  3d;  appellee's  motion 
to  strike  the  bill  of  exceptions,  December  4tb'. 
Certain  exhibits  were  necessary  to  make  tbe 
bill  of  exceptions  complete,  'fbese  exhibits,, 
consisting  of  copy  of  the  accoimt  of  appellee, 
sample  ballot,  copies  of  election  notice  and 
newspapers  Involved,  marked  Exhibits  A  to 
H,  ao  designated  In  the  bill  of  exceptions,  and 
folfoed  with  the' other  matter  therein,  were 
lodged  in  this  court  with  the  record,  and  In- 
tended as  a  part  thereof  although  detached, 
being  in  a  separate  envelope.  Tbey  were^ 
abstracted  by  appellant,  and  discussed  in  its- 
brief.  The  first  objection  of  appellee  to  them 
is  his  above  motion  of  December  4th,  to 
strike.  Such  motions  should  come  In  prompt- 
ly. Applications  to  amend  can  then  be  con- 
sidered, and  time  and  expense  saved.  This 
motion  cornea  too  late.  Reynolds  t.  Canap- 
ling,  21  Ck>lo.  86,  89  Pac.  1092. 

2.  Appellant  contends: 

(a)  That  the  county  is  not  liable  for  the  bill 
of  appellee,  because  tbe  statute  has  not  made 
It  BO.  The  statute  provides  that  the  county, 
through  Its  proper  officers,  shall  have  the 
services  performed  and  the  materials  fur- 
nished for  which  appellee  sued.  This  duty- 
carries  with  it  the  obligation  to  perform  the 
act,  and  to  provide  for  its  payment.  "When 
tbe  statutes  provide  that  certain  .expenses  In 
regard  to  election  shall  be  Incurred  by  cer- 
tain officers  of  cotmties,  ,♦  •  •  but  are 
silent  upon  the  question  of  payment,  tbe  gen- 
eral rule  is  usually  applied,  that  whenever  an 
active  duty  Is  Imposed  upon  municipalities, 
or  public  officers  representing  municipalities, 
the  duty  Imposed  carries  with  It  tbe  obliga- 
tion on  the  part  of  the  municipality  to  per- 
form tbe  act,  bear  the  expense,  and  provide 
for  Its  payment."  Am.  &  Bug.  Bnc.  Law  (2d 
Ed.)  858.  In  Board  v.  Price,  10  Colo.  App. 
519,  SI  Pac.  1011,  appellees  had  judgment  be- 
low awarding  them  compensation  for  pub- 
lishing tbe  official  ticket  under  the  election 
law  here  Involved.  While  the  case  was  re- 
versed, the  court  held  that  tbe  appellees 
could  recover,  and  in  the  course  of  Its  opinion 
said:  "Tbe  clerk  was  authorized  to  give  the 
order  to  publish  the  tickets.  The  paper  bad 
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tbe  right  to  print  thrao,  and  the  county  be- 
came responsible  to  pay  whatever  the  papers 
publishing  them  might  be  able  to  show  was 
a  reasonable  value  for  the  work  done,  at  the 
place  where  It  was  performed,  and.  In  the  pa- 
per In  which  the  advertisement  was  pat." 
In  Board  v.  Stone,  11  CSolo.  App.  476,  58  Pac. 
■  «16,  Board  v.  Price,  sopxa.  Is  approved,  and 
the  liability  of  the  county  for  sucb  expenses 
as  herein  Involved  to  conceded.  See,  also. 
Board  V.  Bloom,  14  Colo.  App.  187,  59  Pac. 
417. 

(b)  That  It  was  necessary,  to  appellee's 
case  to  show  a  prior  appropriation,  under  3 
Hills'  Ann.  St  H  799a-799c.  The  county  re- 
quested appellee  to  perform  the  snrlees 
and  furnish  the  ma(erial8,  compensation  for 
which  Is  sued  for  herein.  That  be  compiled 
Is  not  denied.  A  transaction  was  thus  es- 
tablished, purporting  to  be  an  agreement, 
and  apparently  binding,  to  pay  to  ai^llee 
the  reasonable  vaJue  of  such  materials  and 
services.  Appellant  could  not  question  this 
^qwrently  binding  contract  on  the  ground 
nt  Ulegallty,~-tliat  Is,  the  absence  of  a  prior 
approi^latlon,— except  by  specially  pleading 
and  ivovlng  such  defense.  "Tbe  rule  Is  wetl 
settled,  in  strict  accordance  with  the  true 
theory  of  pleading  under  the  codes,  that  all 
defenses  based  upon  the  asserted  lU^^allty 
of  tbe  contract  In  snlt,  which  admit  the 
fact  of  a  transaction  between  the  parties 
pnrp<Mting  to  be  an  agreement  apparently 
binding,  but  which  Insist  that  by  reason  of 
some  violation  of  the  law  the  same  Is  ille- 
gal and  void,  ate  new  matter,  and  mnst  be 
set  up  in  the  answer  In  order  to  be  prov- 
able." Pom.  Rem.  &  Rem.  Rights,  p.  7^, 
I  708;  1  Enc.  Pi.  &  Ptac.  844,  ^nd  cases  cit- 
ed; Johnson  t.  Ynba  Oa,  108  CaL  638,  37 
Pac  528;  Brown  t.  Board,  108  Oal.  S81,  37 
Pac.  508.  If  this  were  a  defense,— which 
we  do  not  here  decide,— it  could  be  availed 
of  only  by  appellant  pleading  it  TUs  It 
failed  to  do. 

(c)  Appellant  fnrUier  contends  that  its 
right  of  cross-examination  was  erroneonsly, 
and  to  Its  pi^odlce,  limited.  As  stated,  ap- 
pellee was  suing  to  recover  reascmable  com- 
pensation for  aervlees  performed  and  mate* 
rials  fnmlshed.  Near  one-half  tiie  amount 
involved  was  claimed  to  be  due  toe  job  work, 
the  reasonable  value  ot  which  depended 
largely  upon  the  cost  and  value  of  the  labor 
and  material  which  went  Into  tbe  watk.  His 
witness  and  employe  Rogers  gave  hto  t^in- 
lon  ot  the  reasonable  value  of  the  work  done. 
In  the  conrse  of  the  cxosB-examination  the 
following  appears:  "Q.  What  do  you  base 
that  value  on?  A.  On  the  amount  of  work 
and  stoek.  Q.  How  much  work  did  It  take 
to  set  it  up  and  print  those  ballots?  (Ob- 
jection sustained,  and  exception.)  Q.  How 
much  material  did  it  take.— value  of  mate- 
rial? (Objection  sustained,  and  exertion.)" 
Other  questions  in  the  same  line  were  pro- 
pounded, and  objections  thereto  sustained. 
Counsel  was  entitled  to  develop  fully  by 


croBS-ezamlnatlon  the  reasons  npon  which 
the  witness  based  hto  estimate  of  value. 
"Where  a  witness  has  on  his  examination  In 
chief  given  hto  opinion  as  to  value,  he  may 
be  cross-examined  in  full  ren>ectiug  hto  rea- 
sons for  such  opinion;  and  here  the  rule  ap- 
plies that  great  latitude  should  be  allowed 
In  cross-examination,  the  limits  of  which, 
where  no  rule  of  law  is  violated,  are  with- 
in the  discretion- of  the  presiding  Judge." 
1  Thomp.  Trials.  §  408.   In  Board  v.  Bloom, 

.  14  Colo.  App.  194,  58  Pac.  420,  plaintiff  sued 
upon  a  cause  of  action  similar  to  that  hwe 
involved.  The  court  in  tbe  course  of  Its 
opinion  says:  "There  was  an  attempt  to 
cross-examine  the  plaintiff  *  *  *  respect- 
ing the.  subject-matter  of  his  bill,  and  many 
questions  were  put  to  him  directly  to  the 
point  of  the  cost  and  value  of  the  labor  and 
material  wfllch  went  Into  the  puUlcatlon. 
*  *  *  Defendant's  counsel  were  not  per- 
mitted to  pursue  this  line  of  cross-examlna- 
tlou,  and  in  this  we  think  the  court  very 
clearly  erred."  The  plaintiff  and  tbe  wit- 
ness Rogers  were  the  only  witnesses  of  plain- 
tiff below  going  to  the  question  of  the  com- 
pensation sued  for.  The  matter  above  ex- 
cluded was  not  otherwise  sui^lled  by  Rog- 
ers. We  cannot  say  that  ajn^ellant  was  not 
prejudiced  by  the  improp«-  exclusion  of  the 
above  testimony.  For  this  reason,  tbe  case 

:  must  be  reversed.   AH  questions  have  been 
revlev^ed  which  will  probably  be  pf  service 
in  a  new  trial,  should  one  be  had. 
Jndgmrat  reversed.  Revorsed. 

(17  Colo.  App.  120) 
aULLER  V.  BOARD  OF  COSTRS  OF 
WELD  COUNTY.' 

(Ootirt  of  Appeals  of  Colorado.   Jan.  13,  1902.) 

COUNTIES-COUNTY  PHYSICIANS— CONTRACTS 
—CONSTRUCTION— MUTUALITY. 

1.  The  defense,  in  an  action  against  a  coun- 
ty fur  services  and  supplies  furnished  it,  that 
there  was  no  appropriation  for  payment  there- 
for before  such  services  and  supplies  were  con- 
tracted for.  as  regoired  by  3  Mills'  Ann.  St. 
§S  799a-7^  will  not  be  considered  unless 
pleaded. 

2.  A  county  advertised  for  bids  by  physi- 
cians for  the  p^ormonce  of  certain  enomer- 
ated  services  and  the  furnishing  of  medicines, 
etc.,  for  the  poor.  The  county  board  appoint- 
ed plaintiff  county  phyaician.  PlaiutifTs  con- 
tract provided  that  he  would  perform  certain 
services  in  hospitals,  etc.,  for  $107  per  year, 
and  attend  pauper  patients,  and  provide  them 
with  medicines,  etc.,  at  certain  specified  rates. 
The  contract  further  recited  that  the  county 
agreed  to  pay  the  plaintiff  the  sum  of  fl97. 
Held,  that  the  portion  of  the  contract  requir- 
ing tbe  performance  of  certain  services,  in  ad- 
dition to  the  hospital  services,  at  certain  speci- 
fied rates,  was  not  void  for  want  of  mutual- 
ity on  the  failure  of  the  contract  to  thereafter 
include  an  express  promise  by  the  county  to 
pay  therefor. 

Error  to  dtotrict  court.  Weld  county. 

Actlw  by  WilUam  U  Miller  against  X^e 
board  of  count?  commissioners  of  tbe  county 
of  Weld.  From  a  Judgment  in  favor  of  the 
defendant  the  phtlntlff  brings  error.  Re- 
versed. 
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H.  B.  Churcblll,  for  plalntUE.  In  oror. 
Bsteb  &  Wolff  and  WlUiam  Hall  Thompson, 
for  defendant  In  enw. 

OUNl'ER,  J.  The  complaint  alleges  the 
following  contract,  to  wit:  "Phyelcian'e  Con- 
tract This  agreement,  made  and  entered  in- 
to thie  lOth  day  of  May,  A.  D.  18&4,  by  and 
between  Dr.  W.  L.  Miller,  •  •  •  of  the 
first  part,  and  J.  S.  Newell,  H.  A.  Irons,  and 
H,  J.  Parish,  who  constitute  the  board  of 
county  commissioners  of  said  Weld  county, 

•  •  •  of  the  second  part,  wltnesseth: 
That  the  said  party  of  the  first  part  does 

•  •  •  agree  to  and  with  the  parties  of 
the  second  part  that  he  •  •  •  will,  tor 
the  consideration  hereinafter  named,  furnish 
medicine,  bandages,  dressings,  and  give  med- 
ical and  surgical  attendance  to  the  pauper  pa- 
tients within  the  limits  of  the  city  of  Greeley, 
inmates  of  the  county  hospital,  diphtheria 
hospital,  pest  house,  and  coimty  jail,  whether 
such  pauper  patients  be  residents  of  Weld 
county  or  of  some  other  county,  tor  the  pe- 
riod of  one  year  from  the  date  T>f  this  agree- 
ment, for  the  sum  of  $197.00,  and  to  the  poor 
of  the  town  of  Erans  at  $1.50  per  Tisit.  To 
furnish  medicine,  bandages,  dressings,  and 
give  medical  and  surgical  attendance  to  the 
pauper  patients  outside  of  the  corporate  lim- 
its of  the  cities  of  Greeley  and  Evans,  the 
count>-  hospital,  diphtheria  hospital,  pest 
house,  and  county  Jail,  whether  such'  pauper 
patients  l>e  residents  of  Weld  county  or  of 
some  other  county,  for  the  period  of  one  year 
from  the  date  hereof,  at  the  rate  of  fifty 
cents  per  visit,  with  mileage  added  at  the 
taie  of  fifty  cents  per  mile,  one  way,  neces- 
sarily traveled  hi  making  such  visit.  It  Is 
further  agreed  and  mutually  imderstood  be- 
tween the  parties  hereto;  First  That  no  ex- 
tra charge  shall  be  made  by  the  party  of  the 
first  part  for  attending  upon  any  contagious 
disease.  Second.  That  no  extrft  charge  shall 
be  made  by  the  party  of  the  first  part  for  at- 
tending at  any  obstetrical  or  midwifery  case 
nor  attendance  at  or  performance  of  any  sur- 
gical operation  upon  any  pauper  within  the 
county  of  Weld  by  the  party  of  the  first  part 
during  the  life  of  this  contract  Third.  That 
the  compensation  named  above  shall  Include 
any  and  all  charges  to  be  made  by  the 
part}-  of  the  first  part  as  county  physician 
of  said  Weld  county.  The  said  parties  of 
the  second  part  do  hereby,  for  said  Weld 
county,  •  •  •  agree  to  and  with  the 
party  of  the  first  part  ♦  •  •  that  they, 
the  said  parties  of  the  second  part,  •  •  * 
will  and  shall.  In  consideration  of  the  cove- 
nants and  agreements  herein  being  strictly 
executed,  kept,  and  performed  by  the  party  of 
tlie  first  part  as  specified,  well  and  truly  pay 
or  cause  to  be  paid  unto  the  party  of  the 
first  part  •  •  •  the  sum  of  one  hundred 
and  ninety-seven  dollars,  payable  In  quar- 
terly Installments  of  $49.25  each.  It  Is  fur- 
ther agreed  by  and  between  the  parties  here- 


to that  either  party  may  discontinue  the  atlp- 
nlations  and  agreements  herein  contained  by 
first  giving  at  least  thirty  days'  notice  of  such 
dlscontlnoance  to  the  other  party.  In  wit- 
ness whereof  the  said  parties  to  these  pres- 
ents have  hneunto  set  their  hands  and  seals 
this  10th  day  of  May,  A.  D.  1894.  W.  U 
MlUer,  M.  D.,  Party  of  the  First  Part  J. 
S.  Newell,  H.  A.  Irwis,  H.  J.  Parish,  C<iunty 
Commissioners  of  Weld  County,  Parties  of 
the  Second  Part"  The  complaint  further  al- 
leges that  plaintiff  therein  duty  performed  his 
duties  as  required  by  said  contract,  so  far 
as  the  same  were  called  to  his  attention,  and 
that  he  was  at  all  times  ready  and  willing:  to 
furnish  and  perform  all  that  was  required  of 
him  as  county  physician  for  said  county  un- 
der the  terms  of  said  contract  It  Is  further 
alleged  that  defendant  violated  said  contxart 
in  employing  various  other  physicians  and 
surgeons  to  furnish  medicine  and  medical  ap- 
pliances and  give  medicine  and  surgical  at- 
tendance to  various  pauper  patients  in  the 
town  of  BJvana  in  said  county,  and  to  various 
pauper  patients  residing  outside  of  the  cities 
of  Greeley  and  Evans  and  the  poor  house  and 
county  Jail  in  said  county;  that  thereby  plain- 
tiff had  sustained  damages  In  a  certain  sum. 
The  answer,  so  far  as  material  to  this  ruling, 
-admits  the  contract  denies  its  breach^  and 
any  damagee  consequent  from  Its  alleged  vio- 
lation. The  lower  court  gave  Judgment  upon 
the  pleadings,  and  dismissed  the  action  upon 
the  ground  that  the  complaint  failed  to  state 
a  cause  of  action.  Defendant  in  error,  la 
Bi4}port  of  this  ruling,  contends: 

1.  That  the  complaint.  In  omitting  to  allege 
an  appropriation,  prior  to  the  making  of  snch 
contract,  frpm  which  to  meet  the  expenditure 
to  be  Incurred  thereby,  as  provided  by  3 
MlUs'  Ann.  St  H  799a-799c,  did  not  state  a 
cause  of  action.  If  such  appropriation  was 
necessary  to  the  validity  of  the  contract,— 
which  we  do  not  decide,— its  absence  was 
matter  of  defense,  and  Incumbent  upon  ap- 
pellee to  plead  and  prove.  Board  v.  Tulley 
(ruled  at  this  term  of  court)  67  Pac.  34ti; 
Pom.  Kem.  &  Rem.  Rights,  p.  731.  S  8;  1 
Knc.  PI.  &  Prac.  $  844,  and  cases  cited;  Brown 
v.  Board,  103  Cal.  531,  37  Pac.  503;  Johnson 
V.  Yuba  Co.,  103  Cal.  538,  37  Pac.  528. 

2.  In  support  of  the  holding  below  appel- 
lee further  contends  that  the  above  contract 
is  void  for  lack  of  mutuality,  lu  this:  That 
while  the  contract  discloses  that  appellant 
(plaintiff  below)  offered  to  perform  the  a&re- 
Ices  therein  enumerated  and  to  furnish  the 
medicine  and  medical  appliances  mentioned 
for  the  fees  stated  therein,  appellee  never 
agreed  to  pay  such  fees;  that  the  covenant 
of  appellee  Is  found  In  the  following  portion 
of  the  contract  to  wit:  "The  said  parties 
of  the  second  part  do  hereby  *  •  •  agree 

*  •   •   with  the  party  of  the  first  part 

*  *  *  that  they,  the  parties  of  the  second 
part  •  *  •  will  and  shall,  in  consMera- 
tlMi  of  the  covenants  and  agreemeats  hvn- 
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In  beins  strictly  executed  *  •  •  by  the 
party  of  the  flrat  part,  as  specified,  «  *  * 
pay  •  •  •  unto  the  party  of  the  first 
pMt  •  •  •  the  sum  of  *1»7.00,  payable 
In  qnartwly  Installments  of  fl9.2&  each." 
It  appears  from  the  complaint  that  April 
11,  1804.  appellee  gave  public  notice  to 
the  pbyslclans  of  the  said  county  that  It 
would  receive  proposals  from  said  physicians 
May  8,  ISftl,  for  the  performance  of  serv- 
ices and  furnishing  of  materials  and  surgical 
appliances  enumerated  to  above  contract 
for  one  year.  Appellant  filed  his  bid  In  con- 
formity with  the  notice.  It  further  appears 
that  Hay  9,  lS9i,  appellee  passed  the  follow- 
ing resolution:  "The  several  bids  for  coun- 
ty physician  were  opened,  and,  that  of  Dr. 
W.  L.  MUler  being  the  lowest,  the  board  de- 
clared him  appointed  pending  the  signing  of 
the  said  contract."  The  complaint  then 
avers  the  making  of  the  contract  In  pursu- 
ance of  the  accepted  bid.  It  is  a  reasonable 
conclusion  from  these  preliminaries  that  the 
parties  to  the  contract  intended  thereby  to 
make  one  for  the  time,  services,  medicine, 
and  surgical  appliances  called  for  In  the  no- 
tice and  bid.  The  contract,  other  than  the 
section  relied  upon  by  app^ee,  Is  a  clear 
agreement  between  the  parties  thereto,  the 
one  to  perform  services,  furnish  medicines, 
and  surgical  appliances  for  one  year  at  the 
fees  therein  stated,  and  on  the  part  of  the 
other  to  accept  such  services,  medicines, 
and  surgical  appliances  at  the  prescribed 
fees.  It  certainly  was'not  the  Intention  of 
the  parties  by  the  clause  cited  by  appellee 
to  nullify  that  to  which  in  the  earlier  part 
of  the  contract  they  had  agreed;  yet  such 
would  be  the  effect  if  the  construction  claim- 
ed by  appellee  were  placed  upon  the  instru- 
meut  Furthermore,  it  would  annul  the  con- 
tract If  the  part  of  the  contract  relied  upon 
by  Bi^llee  to  defeat  it  is  construed  simply 
as  a  repetition  of  the  preceding  clause,  pro- 
Tiding  the  fees  for  furnishing  medicine,  sur- 
gical appliances,  and  giving  professional 
serrlces  to  the  pauper  patients  within  the 
Umits  of  the  city  of  Greeley,  Inmates  of  the 
county  hospital,  diphtheria  hospital,  pest 
house,  and  county  }all  for  the  period  of  one 
year,  and  given  no  further  ettect,  and  the 
contract  as  a  whole  Is  construed  as  an  agree- 
m«it  between  the  parties  that  the  one  shall 
perform  all  services,  furnish  all  medicine  and 
surgical  appliances  mentioned  In  the  ■  con- 
tract for  the  period  of  one  year  at  fees  stat- 
ed, and  that  the  other  shall  receive  and  pay 
for  the  same  for  such  time  at  such  fees,  the 
construction  will  be  in  accord  with  the  in- 
tention of  the  parties  as  shown  by  the  pre- 
liminaries leading  up  to  the  contract,  will 
be  reasonable,  harmonious  effect  will  be  giv- 
en to  every  part  of  the  Instrument  and,  as 
between  the  two  constructions,  the  one  up- 
boldlng  and  the  other  Invalidating  the  con- 
tract the  one  sustaining  the  c<aitract  will 
have  been  adopted.  This  construction  up- 
holding the  contract  meeta  our  approval. 


The  court  erred  in  holding  that  the  com- 
plaint did  not  state  facts  sufficient  to  con- 
stltute  a  cause  of  action. 
Judgment  reversed.  Beversed. 

(17  Colo.  App.  IM) 

JONES  et  al.  v.  OLSON. 

(Court  of  Appeals  of  Colorado.   Jan.  13,  1902^ 

JDDOUBNTS— UHN— BXBCUTION— LBVT  —  TIMB 
OF  LISK— H0UX8TSAD-BXBMP- 
rnON— PLBADINO. 

1.  Where  the  complaint  in  a  suit  to  enjoin 
the  sale  of  laud  under  execution  did  not  al- 
lege that  there  had  been  a  failare  to  file  a 
transcript  of  the  judgment  in  the  office  of  the 
county  recorder,  the  effect  of  any  supposed 
failure  so  to  do  cannot  be  considered. 

2.  Where  an  execution  bad  been  sued  out 
and  levied  before  the  execution  defeudant 
claimed  the  propert7  concerned  as  a  home- 
stead, the  lieu  of  Uie  execution  attached  by 
virtue  of  the  lev;,  and  the  execution  defendant 
was  not  entitled  to  exemption. 

3.  Since  there  is  no  statutory  method  of 
procedure  for  the  levy  of  an  execution  on  real- 
ty in  the  same  county  where  the  judgment  Is 
rendered  or  the  execution  Issued,  it  is  only  nec- 
essary that  the  officer  embody  his  designation 
of  the  land  wtdch  he  intends  to  subject  to  ex- 
ecution in  some  vieible  public  manorial;  and 
hence,  where  the  sheriff  published  a  newspaper 
notice  of  a  sale  under  execution,  stating  that 
he  had  levied  on  certain  described  property, 
and  afterwards  filed  a  copy  of  the  notice  with 
the  clerk  and  recwder,  there  was  a  valid  levy 
of  the  execution. 

4.  A  levy  of  an  execution  on  realty  is  not  in- 
valid because  the  sheriff  makes  no  record 
thereof  on  the  records  of  his' office. 

Error  to  district  court.  Lake  county. 

Suit  by  Gust  Olson  agahist  William  S. 
Jones  and  another.  From  a  Judgment  In  fa- 
vor of  plaintiff,  defendants  appeal.  Ke- 
versed. 

Wm.  H.  Harrison,  for  plalntltCs  In  error. 
James  Glynn,  for  detendant  in  emx. 

WILSON,  P.  J.  By  this  suit  the  plaintiff, 
Olson,  sought  to  perpetually  enjoin  the  sale 
of  certain  real  estate  by  the  sheriff,  Daniels, 
one  of  the  defendants,  under  an  execution 
issued  out  of  the  office  of  the  clerk  of  the 
district  court  of  Lake  cotmty  on  a  transcript 
of  a  Judgment  of  a  Justice's  court  of  the 
same  county  agaluat  him,  and  In  favor  of  de- 
fendant Jones.  It  appeared  from  the  com- 
plaint that  the  Judgment  was  rendered  by 
the  Justice  on  December  10,  1898;  that  on 
December  28d  a  transcript  thereof  was  filed 
In  the  office  of  the  clerk  of  the  district  court 
of  the  coimty;  and  that  on  the  same  day 
an  execution  was  Issued  thereon  by  said 
clerk,  and  placed  In  the  hands  of  the  defend- 
ant sheriff,  who  levied  upon  the  real  estate 
by  causing  to  be  published  In  a  newspaper 
a  notice  of  such  levy,  and  that  he  would  sell 
the  property  on  the  25th  of  January  follow- 
ing, and  by  filing  a  copy  of  said  notice  with 
the  clerk  and  recorder  of  the  comity.  On 
January  24th,  the  day  previous  to  the  adver- 
tised date  of  sheriff's  sale,  the  plaintiff,  Ol- 
son, took  such  steps  as  were  necessary  to 
declare  the  premises  advoUsed  for  sale  to 
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t]e  his  homestead,  so  as  to  exempt  them  from 
levy  and  sale  upon  execution.  The  defend- 
ants demurred  generally,  and  also  specially, 
upon  the  ground  that  the  lien  by  levy  of  exe- 
cution attached  to  the  land  before  the  entry 
ot  homestead  was  made  and  entered.  This 
demurrer  was  overruled.  Defendants  failing 
to  answer,  judgment  was  rendored  ajgalnst 
them. 

The  contention  of  defendant  in  error  in 
support  of  the  ruling  of  the  court  is  that  the' 
plaintiff  In  the  Judgment,  having  failed  to 
file  the  Justice's  transcript  In  the  office  of 
the  recorder  of  the  county,  as  required  by 
statute  In  ord^  to  give  a  Judgment  lien,  had 
acquired  no  Hen  for  bis  Judgment,  and  that, 
the  mere  Issuance  or  levy  of  an  execution 
being  insufficient  to  give  a  Hen,  the  home- 
stead entry  or  withdrawal,  having  been  made 
before  the  sale,  was  sufficient,  and  that  the 
property  thereupon  became  exempt.  To  this 
point  counsel  direct  almost  their  entire  brief. 
A  diligent  and  careful  reading  of  the  com- 
plaint fails  to  disclose  anywhere  an  allega- 
tion that  there  had  been  a  failure  to  file  a 
transcript  of  the  Judgment  in  the  office  of 
the  county  recorder,  so  as  to  initiate  a  Judg- 
ment lien  In  the  statutory  manner.  This 
question,  therefore,  even  If  material,  could 
not  be  considered.  It  is  wholly  immato-ial. 
however,  to  the  determination  of  this  suit  as 
now  pending  in  this  court  on  error,  or.  In 
fact,  of  tbe  cause  upon  Its  merits.  It  mat- 
ters not  whether  the  transcript  of  the  Judg- 
ment had  or  had  not  been  filed  in  the  re- 
corder's office  prior  to  the  attempted  dedica- 
tion of  the  real  estate  as  a  homestead.  Ir- 
respective of  this,  the  complaint  alleges  suffi- 
cient facts  to  show  not  only  that  it  did  not 
state  a  cause  of  action  against  the  defend- 
ant but  also  that  upon  trial  on  the  merits, 
tatclng  the  conceded  facts,  Judgment  should 
have  been  in  favor  of  the  defendant.  The 
statute  provides  that  a  homestead  claimed  in 
the  proper  manner  shall  be  "exempt  from 
execution  and  attachment."  In  Bamett  v. 
Knight,  7  Colo.  371,  3  Pac.  749,  tiie  court 
said,  "We  think  that,  under  our  statute,  the 
householder  la  In  ample  time  if  he  records 
this  election  before  a  Hen  attaches  In  favor 
of  his  creditor."  Upon  reason,  we  think  the 
converse  of  the  proposition  would  also  be 
true.  The  householder  would  not  be  In  time 
to  avail  himself  of  the  exemption  If  he  re- 
corded the  election  after  the  lien  of  an  exe- 
cution or  attachment  attached.  This  conclu- 
sion would  seem  also  to  be  in  accord  with, 
and  to  necessarily  follow  from,  the  princi- 
ples enunciated  both  by  the  supreme  court 
and  by  this  court  in  construing  the  home- 
stead law  In  other  cases.  In  Woodward  r. 
Bank,  2  Cob.  App.  372.  31  Pac.  185,  this 
court  said;  "The  homestead  Is  'exerilpt  from 
execution  or  attachment.'  The  property  In 
question  not  having  been  subjected  specifical- 
ly to  the  Judgment  lien  by  the  levy  of  an 
execution  before  it  was  withdrawn  as  a  home- 
stead, It  was  exempted  from  the  levy  of  the 


execution.  •  •  •  The  plalntUT  In  error 
having  designated  the  land  as  homestead  be-, 
fore  the  execution  was  sued  out,  the  prt^ 
erty  was  exempt  from  its  operation."  This 
has  been  expressly  approved  by  the  supreme 
court  Weare  t.  Johnson,  20  Colo.  866,  38 
Pac.  374.  In  the  case  at  bar  the  execution 
had  not  only  been  sued  out  but  bad  actually 
been  levied  upon  the  property  before  the 
plaintiff  took  any  steps  to  avail  bjmself  of 
the  statutory  privilege  of  exemption.  The 
Hen  of  the  execution  bad  already  attached 
by  virtue  of  the  levy,  and  his  efforts  to  ob- 
tain exemption  came  too  late.  The  home- 
stead law  should  be  and  Is  liberally  con-' 
-stmed,  but  It  would  be  carrying  constmction 
beyond  all  reason,  as  well  as  beyond  all  prec- 
edent to  hold  that  tb^  legislature  intended 
to  give  a  householder  the  right  of  exemption 
from  execution  aftw  the  property  had  been 
actually  levied  upon  and  taken  under  execn- 
tlon,  and  the  lien  of  the  execution  had  at- 
tached. This  would  be  unwarranted  inter- 
ference with  vested  rights,  and  neither  the 
language  nor  reason  of  the  statute  would  Jus- 
tify such  a  constmction. 

Plaintiff  seems  to  deny,  however,  that  there 
was  a  legal  or  sufficient  levy  of  the  execu- 
tion. We  think  that  there  was.  The  statute 
of  Colorado  prescribes  no  particular  method 
of  procedure  for  the  levy  of  an  execution 
upon  real  estate  where  the  property  Is  in  the 
same  coimty  in  which  the  Judgment  Is  ren- 
dered, or  in  which  the  execution  Is  issued. 
As  to  bow  It  shall  be  made  or  bow  it  sboold 
be  evidenced,  the  statute  Is  silent  In  con- 
sidering this  question,  this  court  said:  "As 
the  officer  cannot  reduce  the  land  to  posses- 
sion, or  do  any  act  upon  it  against  the  wiH 
of  the  owner,  all  that  can  be  required  la 
that  he  designate  the  particular  land  whl(4i 
be  Intends  to  subject  to  bis  execution  in  such 
a  way  that  It  may  be  Identified,  and  this 
he  can  do  without  leaving  his  office  if  be 
has  the  proper  information.  The  designation 
is  a  mental  act;  but  order  that  it  may  be 
valid  as  a  levy.  It  must  be  embodied  in  some 
visible  memorial,— some  record  of  what  was 
done,  accessible  to  the  Judgment  debtor  and 
to  the  pubHc.  Strictly  speaking,  the  rectx^ 
la  not  Itself  the  levy,— It  Is  merely  the  evi- 
dence that  the  levy  was  made;  but  as  the 
statute  does  not  require  that  the  record  shall 
be  made  upon  the  writ,  no  reason  is  ap[>arent 
why'  it  may  not  be  made  elsewhere,  provided 
It  is  equally  public  and  permanwit"  Herr  v. 
Broadwell,  5  Colo.  App.  470,  39  Pac.  70.  In 
that  case  the  sheriff,  upon  receipt  of  the  exe- 
cution, advertised  the  realty  for  sale,  and  In 
the  advertisement  set  forth  that  be  had  leT" 
led  upon  the  property  by  virtue  of  the  exe- 
cutions, and  the  advertisement  was  tncor^ 
porated  Into  his  return  upon  the  writs.  This 
was  held  to  be  a  record  of  the  levy,  vrtilch 
was  made  in  such  a  manner  that  it  was 
notice  to  aU  the  world  of  the  fact  The  levy 
was  held  to  be  valid,  and  the  evldoice  of 
It  Buffldent  We  think  the"  case  under  con- 
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slderatloQ  Is  stronger  than  that  In  support 
of  a  levy.  Here  it  appean,  according  to  the 
complaiDt,  that  the  sheriff  immediately  ni>on 
the  return  of -ttie  ezecirtlon  made  out  and 
published  In  a  newspaper  a  notice  of  sale 
under  execoticm,  in  wlilch  the  execatlon  was 
described,  and  a  statement  made  that  he  had 
levied  It  upon  the  (u^perty  of  the  plaintiff 
now  in  controveFBy.  and  that,  in  addition  to 
this,  he  had  flled  a  copy  of  such  notice  of 
sale  with  the  clerk  and  recorder  of  the  coun- 
ty long  prior  to  the  time  when  plaintiff  sought 
to  avail  himself  oC  the  homestead  law. 

The  contention  of  plaintiff  that  the  levy 
was  Invalid  b^ause  the  sho'lff  had  not  made 
a  record  of  it  iipon  the  records  In  his  office 
Is  without  force.   Herr  v.  Broadw^l,  supra. 

For  these  reasons,  we  are  of  opinion  that 
the  demurrer  to  the  complaint,  both  as  to  its 
geoeeal  and  special  grounds,  should  have  been 
sustaiaed,  and  that,'  upon  the  facts  as  stated 
by  the  plaintiff  with  reference  to  the  Issue 
and  levy  of  the  execution  and  the  attempted 
homestead  withdrawal,  the  defendants  would 
be  entitled  to  Judgment 

The  Judgment  will  be  reversed.  Beversed. 


07  Colo.  App.  1S9) 

ORAT  T.  SHABPE  et  al. 
(Court  of  Appeals  of  Colorado.  Jan.  13,  1902.) 

EVIOBNGB-ORDBR  OP  INTRODUCTION— RB- 
BUTTAL— FURTHER  E7VIDBNCB-DIS- 
CRBTION  OF  COURT. 

1.  The  admission  of  farther  evidence,  after 
introduction  of  rebuttal  evidence  is  within  the 

discretion  of  the  com-t. 

2.  In  replevin,  where  defendnDt  claimed  that 
he  had  loaned,  and  not  sold,  the  property  to 
plaintiffs  vendor,  and  plaintiff's  witDeesee  had 
testified  in  rebuttal  to  statements  by  defendant 
that  he  had  sold  the  property  to  such  vendor, 
refnBfll  to  allow  defendant  to  testify  furthn* 
in  denial  and  explanation  of  these  admissions, 
as  authorized  by  Civ.  Code,  §  187,  was  an 
abuse  of  discretion. 

3.  Evidence  of  the  admissions  was  not  Inad- 
mis^ble  iu  rebuttal,  because  a  part  of  plain- 
tiff's case,  in  chief. 

4.  The  givins  of  an  abstract  proposition  of 
law  is  error,  where  there  Is  no  evidence  on 
which  to  base  it. 

&  Where,  ^in  replevin,  the  questifni  was 
whether  there  liad  been  a  sale  to  defendant, 
or  simply  a  loan,  of  the  property  replevied,  an 
instrnction  on  the  question  of  fraudulent  in- 
tent in  making  the  sale  was  erroneous,  as 
based  on  no  issue. 

Appeal  from  Otero  county  court. 

Action  Ify  Mabel  Sharpe  and  another,  com- 
posing the  firm  of  Sharpe  &  Downey,  against 
Alexander  Gray.  From  a  Judgment  In  fa- 
vor of  plaintiffs,  defendant  appeals.  Re- 
versed. 

O.  G.  Ueas,  for  appellant  B.  S.  Beall  and 
Fred  A  Sabbi,  for  appellees. 

WILSON,  P.  J.  Plaintiffs,  Sharpe  A 
Powney,  commenced  this  suit  In  replevin  to 
recover  possession  of  a  wagon;  basing  their 
claim  qC  title  and  right  of  possession  upon 
the  purchase  by  them  from  one  Tracy  Marsh, 
Who,  it  was  claimed,  had  bought  the  wagon 


from,  defendant  The  defense  was  a  denial 
of  any  sale  by  defendant  to  Marsh,  and  a 
claim  of  ownership  by  defendant  The  pos- 
sesion by  Marsh  at  the  time  of  his  pre- 
tended sale  to  the  plaintiffs  was  explained 
on  the  ground  that  the  defendant  Gray,  had 
temporarily  loaned  the  wagon  to  him.  Upon 
trial,  plaintiffs  Introduced  witnesses  to  prove 
a  sale  and  delivery  to  them  by  Marsh,  and 
the  payment  of  a  consideration.  One  of 
these  witnesses  was  Marsh  himself,  who  tes- 
tified on  cross-examination  that  he  had  actu- 
ally bought  the  wagon  from  Gray,  and  had 
not  borrowed  It.  On  the  part  of  the  defense, 
evidence  was  then  offered  (principally  the 
testimony  of  the  defendant  himself)  In  which 
It  was  positively  denied  that  any  sale  had 
ever  been  made  by  defendant  to  Mar^.  De- 
fendant also  testified  that  he  had  simply 
loaned  the  wagon  to  Marsh  for  temporary 
use  until  needed.  In  rebuttal,  plaintiffs  re- 
called Marsh,  who  testified  In  their  behalf 
at  more  length  in  regard  to  the  sale  by  Gray 
to  him,  and  who  positively  denied  that  he 
was  in  possession  of  the  wagon  by  reason 
of  having  borrowed  It  from  Gray..  Plain- 
tiffs also  Introduced  four  or  five  witnesses, 
each  of  whom  testified  to  the  effect  that  de- 
fendant had  told  them,  respectively,  at  dif- 
ferent times  and  places,  that  he  had  sold 
the  wagcm  to  Marsh.  The  defendant  was 
then  recalled  by  his  counsel  for  the  purpose, 
as  stated,  of  denying  and  explaining  these 
admissions  testified  to  by  the  witnesses. 
The  court  however,  refused  to  allow  him  to 
be  examined.  In  this  we  think  there  was 
material  error.  We  do  not  agree  with  de- 
fendant's contention  that  the  testimony  as  t6 
these  admissions  was  inadmissible  at  all  in 
rebuttal,  but  should  have  been  offered  in  the 
evidence  In  chief.  They  were  properly  re- 
ceivable In  rebuttal,  but  as  they  were  really 
In  the  nature  of  new  matter,  furtherance  of 
justice  required  that  the  defendant  should 
have  had  the  opportunity,  of  which  he  sought 
to  avail  himself,  to  have  placed  before  the 
jury  a  denial,  or  any  explanation  wliich  he 
could  make,  of  the  admlsslond.  The  order 
of  proof  on  a  trial  Is  largely,  even  under  the 
requirements  of  the  Code,  discretionary  with 
the  court  Ordinarily  the  rebutting  evidence 
offered  by  him  upon  whom  the  burden  of 
proof  rests  concludes  the  Introduction  of  evi- 
dence, but  not  always.  Within  the  discre- 
tion of  the  court,  for  good  reasons.  In  fur- 
therance of  Justice,  the  other  party  may  be 
permitted  to  introduce  evidence  in  response 
to  that  called  forth  by  the  rebuttal  testi- 
mony. Civ-  Code,  f  187;  Thomp.  Trials,  S 
300  et  seq.  It  is  a  matter  resting  within 
the  sound  discretion  of  the  trial  court,  but 
this  discretion  must  not  be  exercised  to  the 
prejudice  of  a  party.  As  aptly  said  by  the 
supreme  court  of  Missouri,  "Those  rules  for 
the  orderly  conduct  of  proceedings  In  courts 
of  justice,  which  the  law,  in  Its  wisdom,  has 
placed  somewhat  in  subjection  to  the  dis- 
cretion of  the  court, 'must  be  enforced  or 
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relaxed  hj  tbe  coort  tn  fnrttaerance  of  Jus- 
tice, and  are  not  to  be  applied  with  such 
tecbalcal  precision  and  unbending  rigor  as 
to  produce  Injustice."  Tlemey  t.  Splva,  76 
Mo.  282.  In  tbla  Instance  we  thtnk  the  dis- 
cretion of  the  court  was  unsoundly  exercised. 
By  it  tbe  defoidant  may  have  been  placed 
at  a  great  dlaadvantage.  While  on  the  wit- 
ness stand  he  was  not  Interrogated  as  to 
these  alleged  admissions,  and  he  had  no 
rea8<Hi  to  anticipate,  so  far  as  the  record 
•hows,  that  these  witnesses  would  testify 
to  any  such  admissions  made  by  blm;  and 
neither  the  trial  court  nor  this  court  has  a 
right  to  say  that  he  could  not  hare  satla* 
factorlly  explained  tbem.  Id  any  erent.  he 
was  entitled  to  have  his  doilal  or  ezplanfr 
tlon  go  to  the  Jnry. 

One  Instruction  which  the  court  gave  was 
as  follows:  "Ton  are  Instructed  that  if  yon 
find  from  tbe  evidence  that  the  defendant 
Alexander  Gray,  did  not  so  sell  said  wagon, 
but  you  do  find  that  be  on  or  about  the  1st  day 
of  September.  1898.  Invested  Tracy  Marsh, 
the  party  from  whom  plaintiffs  claim  to  have 
purchased  tbe  wagon,  wltb  apparent  own- 
ership and  title  of  said  wagon,  and  permit- 
ted blm  (tbe  said  Marab)  to  bold  himself 
out  to  tbe  world  as  the  owner  of  said  wagon, 
and,  on  the  strength  of  said  ^parent  owners 
ship,  plaintiffs  purchased  It  for  a  valuable 
consideration,  no  matter  bow  great  or  bow 
small,  it  wUI  be  your  duty  to  find  for  plain- 
tiff." In  so  far  as  this  instruction  attempt- 
ed to  state  an  abstract  proposition  of  law.  It 
might  be  correct,  and  might  be  well  given 
In  a  proper  case,  but  this  was  not  such  a 
case.  As  appears  from  the  evidence  em- 
braced In  the  abstract,  the  question  upon 
which  the  court  attempted  to  instruct  tbe 
jury  was  not  raised,— was  not  In  issue. 
There  was  no  evidence  upon  which  to  base 
it  All  tbe  testimony  to  which  -the  Instruc- 
tion could  poeslbly  be  construed  to  have  ap- 
plication seems  to  have  been  only  incidental, 
and  there  was  none  of  It  inconsistent  with 
tbe  claim  of  defendant  that  he  bad  simply 
loaned  tbe  wagon  to  Marsh.  We  find  no  evi- 
dence tending  to  show  that  tbe  defendant 
Inveeted  Marsh  wltb  apparent  ownership  and 
title  to  the  wagon,  or  permitted  blm  to  hold 
himself  out  to  the  world  as  tbe  owner. 

Tbe  court  also  gave  anotbw  Inetmction  as 
follows:  "You  bre  further  instructed  that 
the  statute  of  Colorado  provides  that  no  con- 
veyance of  personal  prc^erty  shall  be  ad- 
judged fraudulent  against  purchasers  solely 
on  the  ground  that  It  was  not  founded  on  a 
valuable  ctmslderation,  and,  befcwe  fraud'Can 
be  set  up  In  a  sale  of  personal  property.  It 
musi  appear  that  tbe  purchaser  bad  previous 
notice  of  the  fraudulent  intent  of  bis  Imme- 
diate grantor,  and  tbe  burden  of  proving 
this  notice  in  this  case  Is  on  tbe  defendant" 
We  are  unable  to  determine  from  the  record 
upon  what  this  instruction  was  based,  or  to 
what  It  was  intended  to  apply.  The  ques- 
tSuM  at  Issue  was  not  whetbor  tbe  sale^  U 


made  at  all,  from  defendant  to  Marsb.  wu 
fraudulent  nor  whether  the  sale  from  Marsb 
to  i^alutlffs  was  frandulent  It  was  wheth- 
er there  had  been  a  sale  at  all  by  defendant 
to  Marsh,  or  whether  tbe  wagon  had  simply 
been  loaned.  In  other  words,  all  of  the  tes- 
timony seems  to  have  been  directed  to  the 
Issue  as  to  whether  Marsh  had  any  Utie  at 
all  whldi  be  could  sell  or  convey.  The  giv- 
ing of  this  Instruction,  therefore,  was  also 
error,  in  tlie  light  of  tbe  evidence  presented. 

For  these  reasms,  tbe  Judgment  wOl  be 
revased.  Berarsed. 


07  WaA.  81) 

CRAS.  H.  DODD  &  CO.  v.  WIUJAMS- 
8MITHS0N  Oa* 
(Supreme  Coart  of  Washington.  Dec.  28, 

190U 

RBFLBTIN  —  GROUNDS  FOR  ACTION  —  WSOKO- 
rUL  TAKING  OR  DHTENTION. 

1.  Where  a  defendant  In  r^evfn  admitted 
tte  plaiDtIff*s  titi^  but  pleaded  a  s|>ecial  inter- 
est in  himself,  the  buruen  of  provioff  a  ri^t 
to  tbe  possession  of  tbe  property  and  a  wronv- 
ful  takinr  or  detention  Is  still  on  tbe  plaintiff; 
aiid,  until  he  has  done  so,  defendant  ia  not  re- 
quired to  offer  proofs  of  bis  special  defensfc 

2.  A  noDsnit  was  properly  granted  In  replev- 
in, where  the  plaintiff  only  proved  title  to  tbe 
property,  its  value,  and  that  tiie  property  had 
been  consigned  to  defendants,  who  were  ware- 
housemen, to  sell  on  commisston;  no  wrong- 
ful detention  b^g  shown. 

Appeal  from  superior  court  Kittitas  coun- 
ty; John  B.  Davidson,  Judge.' 

Replevin  by  Charles  H.  Dodd  A  Co.  against 
the  wmiams-Smithfon  Company.  From  a 
judgmait  In  favor  of  tbe  defatdant;  tlie 
[rialnUff  appeals.  Affirmed. 

Mires  &  Warner,  for  appellant  Kauffman 
*  Frost  for  respondent 

FtrULERTON,  J.  The  appellant  sought  by 
this  action  to  recover  from  the  respondent 
tbe  possession  of  certain  personal  property. 
In  tbe  complaint  It  alleged  that  It  was  on 
a  date  named  therein  the  owner  of  tbe  prop- 
erty; that  tbe  respond«it  had  on  that  date 
wrongfully  and  without  its  consent  talcen 
the  property  from  Its  possession,  and  had 
since  wrongfully  detained  the  same;  that  It 
had,  prior  to  the  commencement  of  the  ac- 
tion, demanded  of  respondent  the  possession 
ot  the  property,  which  demand  was  refused; 
and  that  tbe  property  was  of  a  certain  valu& 
The  respondent,  answering,  admitted  tbe 
ownership  of  tbe  appelant  and  that  it  was 
In  possession  of  tbe  property,  but  denied 
that  it  came  Into  the  possession  wrongfully, 
or  that  it  wrongfully  detained  the  property, 
or  that  tbe  appellant  had  ever  demanded 
the  possession  of  the  property  from  It  For 
a  further  and  separate  answer,  It  all^i^ 
that  It  was,  as  a  part  of  Us  business,  engaged 
in  couductlDg  a  warehouse  in  which  goods 
were  received  In  store  for  hire,  that  It  bad 
received  tbe  chattels  mentioned  for  storage 
from  tbe  appellant  that  its  lawfiU  dwiges 
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fcr  meh  storage  bad  nerer  been  paid,  and 
that  it  had  a  lien  on  the  chattels  for  the 
amoant  of  auch  charges.  The  reply  was  a 
^eral  denial  ta  the  afflrmatWe  matter  al- 
leged In  the  answer.  On  the  trial  the  appel- 
lant Introduced  evidence  tending  to  shov  the 
valae  of  the  property,  that  the  respondent 
liad  In  its  possession,  and  that  the  proporty 
bad  been  consigned  to  the  respondent  to  sell 
on  commission,  and  rested  Its  case.  The 
resp<mdent  thereupon  moved  that  the  appel- 
lant be  nonsDlted,  which  motion  the  court 
granted,  and  thereafter  entered  a  Judgment 
of  dismissal.  This  appeal  Is  from  that  judg- 

Counsel  for  the  ai^rtlant  argue  that  the 
re^ondent,  by  admitting  the  ajHwllan^s  title 
to  tbe  property,  and  i^^dlng  a  special  In- 
wiMt  Id  itself,  therein  toolc  upcm  Itself  the 
bnrdoi  of  proving  Its  possession  of  the  prop- 
erty to  be  rightful,  and  hence  the'  proofs 
made  a  prima  fade  case,  on  which  It  was 
mtltled  to  Judgmoit,  in  the  absence  of  a 
CMitrary  showing.  This  reasoning.  It  seems 
to  ng,  overlooks  the  purpose  and  nature  of 
an  action  of  claim  and  delivery  under  the 
Code.  The  jvlmary  purpoije  such  an  ac- 
tion Is  to  recover  personal  pn^erty  in  specie. 
It  is  to  oiable  the  plaintiff  to  obtain  posses- 
slw  ot  propvty  wrongfully  detained  from 
him  by  the  defendant  at  tbe  time  of  the  com- 
mencement of  the  action.  It  originates  in 
naag,  and  can  be  maintained  mly  upon  al- 
legations and  proofs  ot  wrong.  As  the  title 
to  p«B<mal  iNToperty  may  be  In  one  poson, 
and  the  right  of  possession  in  another,  the 
qnestlott  of  the  right  ot  possession  Is  alwaya 
an  Issuev  while  the  anes^n  of  title  mi^  or 
may  not  ba  It  is  necessary,  thaeCore,  for  a 
^hitiff,  In  tadet  to  state  a  cause  of  action 
tw  dalm  and  delivery,  to  plead  right  of  pos- 
Ksaion  in  himself  of  tbe  property  sought  to 
be  recovered.  As  he  must  plead  it,  so  he 
mast  prove  It,  when  bis  right  Is  dolled.  This 
he  may  do  In  one  or  more  of  several  ways, 
bat  It  Is  not  done  by  showing  a  mere  legal 
tide  to  tbe  iHToperty.  ^ere  must  be  some 
additional  showing,  such  as  a  wnmgful  tak- 
ing. «r,  If  the  taking  was  rightful,  some 
anlwequent  act  showing  tiiat  the  detention  la 
imnigfal,  as  a  dmand  for  and  refusal  to  de- 
liver tbe  propoty.  Under  our  practice  a  de- 
tendant  does  not  waive  these  proofs  by  plead- 
ing a  special  Interest  in  the  property.  Un- 
dor  the  Code  he  may  rely  upon  all  of  his 
defenses.  When,  therefore,  be  denies  tbe 
t^alntUTs  oU^fatlons  of  vrrong,  and  pleads 
special  defenses,  he  may  rdy  upon  his  de- 
nials as  well  as  his  special  defmses.  By 
pleading  the  latter  be  does  not  waive  the 
former,  and  until  the  plaintiflr  has  made  a 
prima  fade  case  he  Is  not  called  upon  to 
dfer  proofs  of  his  special  defenses.  It  is 
evident  that  the  appdlanfs  proof  fell  far 
sbort  of  showing  any  wrong  oa  the  part  of 
the  respondent  Taken  with  the  admission 
1q  tbe  answer.  It  showed  title  to  the  property 
In  tbe  appdiant  the  value  of  tbe  property, 
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and  that  the  property  bad  come  rightfully 
In  possession  of  the  respondent,  but  It  went 
no  farther.  It  showed  no  wrongful  taking 
or  wrongful  detention  on  tbe  part  of  the  re- 
spondent 
The  judgment  is  affirmed. 

BEAVIS.  0.  X,  and  DUNBAR,  A2a>ERS, 
and  M0U2tT.  JJ.,  concur. 
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DITMAR  V.  DITMAR. 
(Sapreme  Coort  of  Washington.  Dec.  23, 
1901.) 

DITOBCE— SUPPORT  OP  CHILDREN  AFTER  DB- 
-  CRBK  AWARDING  CUSTODY  TO  YTUFB 
— ATTOBNBy'S  FEES. 

1.  A  divorced  wife  may  sue  her  former  faos- 
band  for  a  share  of  the  expenses  incurred  by 
her  in  support  of  their  minor  children,  who«e 
custody  waa  awarded  her  in  the  divorce  de- 
cree, and  for  their  future  support  so  long  as 
sbe  maintains  their  custody  aud  control. 

2.  Attorney's  fees  are  not  recoverable  by  a 
divorced  wife  in  au  action  by  her  against  her 
former  husband  Cor-  expenses  incurred  In  the 
maintenance  of  their  minor  jcblldren. 

Appeal  from  superlw  court  Lincoln  coun- 
ty; 0.  H.  Neal,  Judge: 

Action  by  Josephine  Dltmar  against  Wil- 
liam H.  Ditmar.  From  a  Judgment  In  favor 
of  the  plaintiff,  the  defendant  ai^eais.  Mod- 
ified and  affirmed. 

N.  T.  Caton  and  Mount  ft  Merritt,  for  ap- 
pellant. Martin  ft  Grant  for  respondent 

FUMiBRTON,  J.  The  appellant  and  re- 
spondent were  fwmerly  husband  and  wife, 
having  been  lawfully  married  In  the  state 
of  Oregon  in  August,  1878.  There  were  bom 
to  them  five  children,  who  were,  on  the  Sd 
day  of  May,  1895,  of  the  respective  agea  of 
15.  18,  13,  10,  and-  7  years.  On  the  date 
last  named  a  divorce  was  granted  the  re- 
Bpondent  from  the  appellant  In  the  decree 
for  which  she  was  awarded  the 'care  and 
custody  of  the  children,  the  court  finding 
that  the  ai^lant  was  "by  conduct  and  char- 
acter" an  unfit  person  to  have  tbdr  care  or 
control.  The  proper^  ot  the  parties,  which 
was  not  of  any  considerable  value,  waa  di- 
vided between  them,  the  wife  receiving  tbe 
lAaJor'  portion.  This  action  -wis  instituted 
In  July,  1S89,  by  the  respmdent  to  recover 
from  the  appellant  the  amount  expended  by 
her  in  the  care  and  maintenance  of  the  chil- 
dren subsequCTt  to  the  divorce,  and  to  com- 
pel  htm  to  make  suitable  provision  for  their 
future  support  The  trial  court  found  tuat 
the  respondent  had  expended  in  the  care 
and  education  of  the  children  tbe  sum  of 
over  and  above  the  value  of  cbeir  labor; 
tiiat  tbe  three  older  children  were  able  to 
care  for  themselves;  that  tbe  otbera  were 
not  so,  and  that  the  sum  of  f  12.50  per  month 
was  necessary  for  their  future  maintenance 
and  education  above  such  support  as  the 
respondent  was  able  to  furnish.  It  was  also 
found  that  the  respondent  was  without 
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property  more  than  sufflclent  to  meet  her 
outstanding  obligations;  tbat  the  appellaiit 
bad  ample  means  to  support  the  children, 
and  had  refused,  when  requested  so  to  do, 
to  contribute  anything  whatsoever  to  their 
support  On  these  findings  a  decree  was  en- ' 
tered  awarding  to  the  respondent  one-half  of 
the  sum  the  court  found  she  had  thereto- 
fore expended  In  the  maintenance  and  edu- 
cation of  the  children,  and  directing  blm  to 
pay  towards  the  future  support  and  educa- 
tion of  the  younger  children  the  sum  of 
112.50  per  month  until  the  further  order  of 
the  court;  further  decreeing  that  the  appel- 
lant pay  into  court  the  sum  of  $100  for  the 
use  of  respondent  as  attorney's  fees.  The 
learned  counsel  for  the  appellant  make  no 
question  on  the  facts  found  by  the  cour;. 
but  plant  themselves  i|pon  the  broad  propo- 
Bitl<Hi  that  a  divorced  wife  canr>ot  maintain 
an  action  against  her  former  uusband  for 
expenses  incurred  by  her  in  the  support  of 
their  minor  children,  where  iu  the  decree  for 
divorce  the  custody  of  such  children  has  been 
awarded  to  her,  or  for  their  future  support 
BO  long  as  she  maintains  their  custody  and 
control.  Many  cases  are  cited  which  seem- 
ingly support  their  contention,  and  It  may 
be,  as  counsel  contend,  that  the  weight  of 
authority  Is  with  them.  The  contrary  view, 
however,  Is  not  without  support  In  authority  . 
from  other  jurisdictions,  and  we  have  held 
that  such  an  action  could  be  maintained. 
Gibson  V.  Gibson,  18  Wash.  489,  51  Pac. 
1041,  40  L.  K,  A.  587.  It  is  true  that  In  that 
case  the  question  of  the  right  to  recover  for 
moneys  expended  for  past  support  was  not 
directly  Involved,  yet  the  court  reviewed  cer- 
tain of  the  authorities  cited  maintaining  the 
position  that  such  expenditures  were  not  re- 
coverable, and  said  it  did  not  think  they 
were  rightly  decided;  saying  further  that 
those  decisions  lost  sight  of  the  fact  that' 
the  right  to  the  services  of  the  children  bad 
been  forfeited  by  the  father,  and  that  it 
"violates  our  sense  of  justice  to  allow  a  fa- 
ther to  plead  bis  own  wrong  as  an  excuse  for 
relieving  himself  from  an  obligation.  Pre- 
sumably the  custody  of  the  child  Is  taken 
from  htm  because  he  is  not  worthy  of  Its 
care  and  custody,  and  this  doctrine,  In  ef- 
fect, releases  ^rom  an  obligation  the  un- 
worthy parent,  and  imposes  an  additional 
burden  upon  the  worthy  one."  This  argu- 
ment applies  with  all  its  force  to  the  case  be- 
fore us.  Here  the  wife  was  granted  a  divorce 
from  the  husband  because  of  his  extreme 
cruelty.  He  was  also  found  to  be  unfit  In 
conduct  and  character  to  have  the  control  of 
their  children.  Clearly,  the  wife  has  every 
right,  moral  and  equitable,  to  be  reimbursed 
to  the  amount  of  a  just  proportion  of  the 
expense  she  baa  been  put  to  In  the  perform- 
ance of  a  duty  which  equally  belonged  to 
both;  and  the  technical  legal  reason  on 
which  the  contrary  doctrine  is  based  ought 
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not  to  be  permitted  to  outweigh  the  evident 
justlee  of  her  claim.  On  principle  we  believe 
the  doctrine  of  the  case  from  this  court  to 
be  right,  and,  though  strongly  urged  so  to 
do,  we  must  decline  to  either  ov^rule  or 
modify  It  The  court  erred,  however.  In  al- 
lowing the  attorney's  fee.  Trumble  v.  Trum' 
ble  (Wash.)  66  Pac.  124.  For  this  error  the 
cause  will  be  remanded  to  the  lower  court, 
with  Instructions  to  modify  the  decree  by 
striking  out  the  clause  requiring  It  to  b« 
paid.  In  all  other  respects  the  decree  will 
stand  affirmed. 

REAVIS,  0.  J.,  and  DUNBAR  and  AN- 
DBRS.  JJ.,  concur.  MOUNT,  J.,  being  dis- 
qualified, did  not  sit  In  this  case. 


(M  Wmii.  on 
HEWITT  et  al.  t.  I«ANSDALIE. 

(Supreme  Cbart  of  Washington.    Dec  16^ 
1901.) 

APPEAL-CONDITIONS  OP  BOND— SCFPICIENCT. 

An  appeal  bond  condUioaed  that  appel- 
lants shall  pay  all  costs  and  damages  that 
may  be  awarded  .against  them  on  the  appeal, 
and  shall  perform  and  satisfy  any  jndgmeot 
which  the  court  may  make  or  order  to  be  made 
by  the  superior  court  In  case  the  Jndgmeut  is 
affirmed,  is  insufficient  to  maintain  the  appeal, 
as  it  contains  the  conditions  for  both  an  appeal 
and  stay  bond. 

Ai^eal  from  superior  court;  ThuTBton  omin- 
ty;  H.  S.  Elliott.  Judge. 

Action  by  Fanny  H.  and  Lucy  W.  Hewitt 
algalnst  Charles  T.  Lansdale,  individually 
and  as  administrator  of  the  estate  of  B.  H. 
:AU8dale  and  Mary  P.  Lansdale,  deceased. 
From  a  judgmoit  In  favor  of  defendant, 
plalntlETs  appeal.  Dismissed. 

J.  W.  Robinson,  for  appellants.  John  R. 
•  Mitchell  and  Mllo  A.  Boot,  for  respondent 

PER  CURIAM.  A  motion  to  dismiss  the 
appeal  was  taken  with  the  record.  The  ob- 
jection by  respondent  Is  tbat  the  appeal 
bond  is  defective.  The  judgment  of  the  su- 
perior court  was  against  the  appellants,  and 
for  dismissal  of  the  action,  with  costs  taxed 
In  the  sum  of  $53.  The  appeal  bond  Is  in  the 
sum  of  $200,  and  is  conditioned  that  appel- 
lants "shall  pay  all  costs  and  damages  that 
may  be  awarded  against  them  on  such  ap- 
peal or  dismissal  thereof,  not  exceeding  the 
sum  of  ¥200."  But  the  bond  here  goes  far- 
ther, and  contains  the  followIng:c<ffldltlons: 
"And  shall  perform  and  satisfy  any  judgment 
which  said  court  may  make  or  order  to  be 
made  or  rendered  by  the  superior  court  in 
case  said  judgment  is  affirmed."  Evidently 
there  are  conditi(ms  for  both  an  appeal  and 
stay  bond,  and  under  the  uniform  construc- 
tion of  such  bonds  by  this  court  It  Is  Insnffi- 
cient  to  maintain  the  appeaL 

Dismissed. 


Digitized  by  Google 


Wash.) 


ZIKDOBF  T.  W£ST£BN  AMEBICAX  Ca 


355 


(XT  WMb.  «) 

STATE  T.  WONG  QUONG. 

(Supreme  Court  ot  Washington.    Dee.  28, 

1901.) 

LAECENT— NONCONSBNT  OP  OWNER— APPEAL 
— aCFFIClENCT  OF  EVIDENCE. 

1.  A  diamond  was  removed  from  a  ring  while 
its  owner  was  staying  at  the  boose  in  which 
defendant,  a  Chinaman,  was  a  serrant  The 
ring,  when  not  worn,  was  kept  in  a  tray  in 
the  owner's  room;  and,  two  days  before  its 
loss  was  discovered,  a  noise  was  heard  in  the 
upper  part  of  the  house,  as  though  "a  Qiina- 
man  was  shuffling  with  his  feet.  When  ar- 
rested, tlia  diamond  was  foond  In  defendant's 
possession.  Held  sufficient  to  sustain  a  con- 
viction for  grand  larceny. 

2.  The  Qonconsent  of  the  owner  ot  the  prop- 
er^ to  the  takinr  is  provahle  by  circumstan- 
ces, and  there  Is  no  failure  of  proof  because 
the  owner  did  not  testify  thereto. 

Appeal  from  sup^or  court,  Walla  Walla 
county;   Thos.  H.  Brents,  Judge. 

Won^  Quong  was  cmvlcted  of  grand  lar- 
ceny, and  he  appeals.  Affirmed. 

George  T.  Thompson  and  W.  T.  Dovell, 
toe  appellant.  Oscar  Cain,  for  the  StBt& 

PER  CURIAM.   The  appdladt  was  con- 
Tlcted  of  the  crime  of  grand  larceny.  From 
the  Jndgmmt  and  sentence  pronounced  there- 
on, be  ai^peals.   The  case  Is  here  on  the  ob- 
jection that  the  evidence  is  Insufficient  to 
JwOty  the  verdict.   From  the  record  It  ap- 
pears that  the  appellant  wsb  working  at 
the  house  of  one  B.  D.  Crocker,  in  the  city 
of  Walla  Walla,  at  which  there  was  stopping 
temporarily  a  Mrs.  0*^11,  a  slater  of  Mrs. 
Crocker.   Mrs.  O'Nell  was  the  owner  of  a 
rtag  In  which  was  set  a  diamond  of  consld- 
erabie  value,  which  ring  she  kept  in  a  tray 
In  her  room  when  not  wearing  It.  When 
pr^wring  to  leave  the  house  of  h^  sister, 
It  was  discovered  that  the  diamond  was  gone; 
liaviDg  been  removed  from  its  setting  In  the 
ring.    This  was  on  Sunday.   On  the  Friday 
before,  towards  evening,  Mr.  Crocker,  while 
in  the  library  of  the  bouse,  heard  a  peculiar 
noise  In  the  upstairs  part  of  the  house,  "as 
IC  a  Olilnaman  was  shuffling  with  bis  feet, 
nr  a  cblld  sarefooted."   On  going  to  ascer- 
tain tbe  cause  of  the  noise,  he  heard  the 
weights  of  a  window  strike  against  the  sides 
ot.  tbe  casing,  and,  on  reaching  Mrs.  O'Neil's 
room,  found  the  window  <^>en,  which  he  says 
was  a  v^  unusual  thing.  This  window 
lead  to  a  pwch  which  extended  around  the 
bonse,  bavli^  a  dow  opening  onto  it  from  a 
ban  at  the  bead  of  the  kitchen  stairway. 
Tbe  appellant  bad  access  to  this  room,  as 
as  other  nxnns  in  the  bouse;  being  em- 
ployed 88  a  house  servant  Tbe  diamond 
was  fonnd  in  and  taken  from  the  possession 
of  tbe  appellant  at  the  time  of  his  arrest 
It  was  shown  that  be  had  the  diamond,  with 
some  money,  In  a  bdt  which  he  wofe  around 
his  waist  and  that,  while  freely  giving  np  his 
money,  he  attempted  to  secrete  tbe  diamond 
from  tbe  officer  who  was  searching  him. 
Testifying  In  his  own  behalf,  be  said  that 


be  foimd  the  diamond  near  the  walk  leading 
to  the  porch  of  Mr.  Crocker's  house,  that  he 
did  not  know  It  was  of  value,  that  no  Inquiry 
was  made  about  it  of  him.  and  that  had  such 
Inquiry  been  made,  he  would  have  shown 
it  to  the  person  bo  Inquiring.  Mrs.  O'Nell 
was  not  present  to  testify  at  the  trial,  and, 
while  the  state  offered  some  evidence  tending 
to  explain  her  absence,  the  testimony  was 
stricken  on  motion  of  the  appellant  This  Is 
substantially  all  that  appears  from  the  rec- 
ord tending  to  connect  the  defendant  with 
the  crime  charged-  Tbe  principal  objection 
urged  is  that  It  falls  to  show  nonconsent  of 
the  owner  of  the  property  to  tbe  taking. 
But  noncons^t  of  the  owner  of.  property  al- 
leged to  have  been  stolen  Is  simply  one  ot 
the  elements  of  larceny,  to  be  proven  by  the 
same,  means  and  In  the  same  manner  as  all 
the  other  elements  liiust  be  provai.  It  may 
be  shown  by  the  circumstances  of  the  case, 
and  the  que8tl(Hi  of  tbe  sufficiency  of  such 
circumstances  to  establish  the  fact  Is  usually 
one  for  the  Jury,  and  not  for  the  court  It 
will  not  do  to  say  that  it  can  be  provoi  only 
by  tbe  owner.  The  public  have  an  Interrat 
In  seeing  that  the  guilty  are  punished,  and 
this  rule  would  permit  tbe  escape  of  all  at 
whose  trial  the  state  was  unable  to  procure 
the  attendance  of  such  owner.  Tbe  state, 
when  the  charge  Is  larceny,  must  satisfy  the 
jury  beyond  a  reasonable  doubt  that  a  lar- 
ceny has  been  committed.  This  It  does  from 
the  whole  of  the  evidence,  and,  if  that  whole 
tends  substantially  to  support  the  entire  Is- 
sue, tbe  app^te  court  cannot  say  the  Jury 
were  not  justified  In  their  finding.  In  the 
case  before  us.  we  think  the  evid«ice  tend- 
ed to  cover  all  of  tbe  elements  necessary  to 
constitute  larceny. 
Tbe  jndgmmt  Is  affirmed. 


(38  Wub.  <9S> 
ZINDOHF  V.  WESTERN  AMERICAN 

CO. 

(Supreme  Court  of  Washlngtoo.'  Dec  21, 
1901.) 

DOMESTIC  CORPORATIONS— ACTIONS— SERVIGB 

OF  PROCESS-QUESTION  FOR  THE  COURT- 
CONVERSION— MEASURE  OF  DAMAGES. 

1.  Where,  in  an  action  against  a  domestic 
corp<fftttlou,  the  evidence  was  conflicting  as  to 
whether  It  had  an  offlce  for  tbe  transaction  ot 

businesa,  or  anj  person  on  whom  process 
might  be  served,  residing  within  tbe  county 
where  the  action  was  brought  the  question 
was  one  of  fact  for  the  tnat  court,  and  its 
decision  will  not  be  disturbed  on  appeal,  unless 
clearly  wrong. 

2.  Avhere  ^aintiffs  tool  boxes  were  broken 
open  and  the  tools  removed  by  defendant,  and 
its  officer,  on  being  asked  for  them,  replied 
that  the  company  needed  the  tools,  and  would 
rather  pay  for  tiiem  than  return  them,  and 
plaintiff  relied'  on  this  promise,  and  did  not 
again  demand  the  tools,  such  transaction  did 
not  alter  tbe  character  of  the  convmion,  and 
the  measure  of  damages  was  the  value  of  the 
tools  at  the  time  taken. 

Appeal  from  superior  court,  King  county; 
O.  Jacobs,  Judge. 
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Action  by  M.  P.  Zlndorf  against  the  West- 
ern American  Company.  From  a  Judgment 
tor  ^intlff,  defendant  appeals. .  AfSrmed. 

Geot^  B.  Wright,  for  appellant  John  F. 
Dorc  and  James  J.  McCatlerty,  for  respond- 
eat 

MOtJXT,  J.  This  action  was  brought  In 
King  county  by  respondent  to  recover  from 
appellant  the  sum  ot  9486.92  for  alleged  nn- 
la\Tful  conTorslon  of  certain  posonal  proper- 
ty belonging  to  respondent.  The  ai^lant 
la  a  domestic  corporatlmi.  The  sommcms 
was  served  nptm  the  superintendent  of  the 
appellant  company  in  Pierce  county,  Wash. 
The  date  of  this  service  does  not  an>ear. 
The  complaint  was  filed  m  A^  17,  1900. 
Neltlwr  the  complaint  nor  the  summons,  nor 
the  return  of  service  ^etwt,  shows  where 
any  ofllce  of  the  company  was  maintained,  or 
whwe  any  twicer  timeot  resided.  On  the 
IStb  of  April,  1900,  appellant  made  a  special 
appearance  in  the  cause,  and  moved  the  court 
to  dismiss  the  cause  up<m  the  ground  that 
the  court  had  no  Jurisdiction  thereof.  At  the 
same  time  there  was  filed  an  aflldavlt  of 
the  vice  president  of  the  company,  In  which 
It  was  stated  that  "the  said  defendant  does 
not  now  hare,  and  for  a  long  time  past,  to 
wit,  the  period  of  several  months,  has  not 
bad,  any  office  for  the  transaction  of  business 
within  the  above-named  King  county,  and 
all  Its  offices  for  the  transaction  of  bust- 
nesB  ar^  and  for  several  months  last  past 
have  been,  within  Pierce  county,  state  of 
Washington,  and  all  the  persons  upon  whom 
proces?  may  be  sored  against  the  said  de- 
fendant reside,  and  for  several  months  last 
past  have  resided,  as  affiant  Is  Infonued  and 
believes,  outside  of  King  county."  And  al- 
so an  affidavit  of  one  Johnson,  who  stated, 
in  substance,  that  be  was  well  acquainted 
with  H.  W.  McNein,  president  of  the  de- 
fendant company,  during  the  lifetime  of  said 
McNeill,  and  also  with  E.  L.  Little,  secre- 
tary of  said  company,  who  resided  with  the 
said  H.  W.  McNeill  during  bis  lifetime;  that 
on  or  about  the  month  o;  DecembCT,  iSBO,  the 
raid  H.  W.  McNelU  died,  and  that  since  said 
time  the  said  tl.  L.  Uttle  has  not  resided 
with  said  McNeill,  In  King  county,  but  has, 
as  affiant  Is  informed  and  believes,  resided 
outside  of  the  state  of  Washington.  The 
plaintiff  below  (respondent  here)  ffied  his  affi- 
davit, wherein  he  stated  as  follows:  "M.  P. 
Zlndorf,  being  first  duly  sworn,  deposes  and 
says  that  he  Is  the  plaintiff  above  named; 
that  for  the  past  eighteen  m<mths  he  has 
been  intimately  acquainted  with  the  officers 
of  the  Western  American  Company,  the  de- 
fendant above  named;  that  for  the  period 
of  eighteen  months  or  more  last  past  W. 
H.  McNeill,  the  president  of  the  defendant 
company,  was  a  resident  of  King  county, 
WaHhIngton.  residing  on  the  shores  of  Lake 
Wasbtngton  at  a  place  called  'CoUonsy*;  that 
at  the  time  of  the  commencement  of  this  ac- 
tion one  £.  L.  Little  was  the  secretary,  of 


the  above-named  defendant  cotporatloa,  and 
that  she  at  the  time  of  the  comm^cemmt 
of  this  action  was  a  resident  ot  Collonsy, 
King  county,  Washlngtcm;  that  your  affiant 
during  the  past  eighteen  months  has  bad 
business  of  Importance  involvhig  several 
thousand  dollars  to  transact  wltib  the  d^end- 
ant  company,  and  that  all  business  by.  bim 
transacted  with  said  eomfiany  requiring  the 
Signature  of  the  corporation  was  transacted 
at  Collonsy,  King  county.  Washington;  that 
your  affiant,  in  his  dealings  with  the  defend- 
ant company,  was  Informed  on  several  occa- 
sions by  George  E.  Wright,  attorney  for  the 
defendant  company,  that  It  was  necessarv 
for  affiant  to  go  to  Collonsy  to  transact  any 
and  all  business  that  he  had  with  the  de- 
fendant corporation."  It  was  held  by  tills 
court  in  McMaster  v.  Thresher  Co..  10  Wash. 
147,  38  Pac.  70U,  that  an  action  against  a 
domestic  corporation  must  be  brought  In 
the  county  where  the  corporation  has  an  of- 
fice for  the  transaction  of  business,  or  any 
prason  resides  on  whom  process  may  be  serv- 
ed against  such  corporatlMi.  The  require- 
ment that  actions  against  these  ccnporatlona 
must  be  brou^t  In  the  county  where  the 
corporation  has  an  oBice,  etc^  Is  statutory, 
and  was  evidently  for  the  convenlmce  of  the 
corporation,  but  not  for  a  shield  behind  whlci: 
it  may  hide  to  avoid  a  liability.  We  do  not 
care  to  extend  the  doctrine  announced  In  that 
case.  It  seems  that,  if  It  were  true  that 
the  defoidant  did  not  have  an  office  in  Kinip 
connty  at  the  tbne  the  action  was  begun  ' 
and  that  no  person  resided  there  upon  whou. 
process  ml|^t  have  been  served  against  the 
corporation,  these  facts  might  have  been  posi- 
tively Btoted  without  rraortlng  to  Informa- 
tion and  belief.  If,  however,  we  give  the 
Btatem«its  in  the  affldavlto  the  force  of  posi- 
tive declarations,  there  is  still  a  dlsputa^ 
question  of  fact  as  to  whether  or  not  the 
poration  had  an  office  In  King  county,  and 
also  as  to  whether  or  not  the  residence  ot 
the  secretary,  at  least;  was  there  at  the  time 
the  action  was  begun.  This  ^resento  a  ques- 
tl(m  of  fact  for  the  lower  court  to  decide. 
UndK-  these  affidavits  the  court  may  reasona- 
bly have  found  that  at  the  time  the  action 
was  begun,  the  corporation  had  an  office,  and 
also  that  the  secretary  resided,  In  King  coun- 
ty. Unless  the  lower  court  Is  clearly  shown 
to  have  been  wrong  in  ito  conclusimis  of  fact, 
this  court  will  not  disturb  its  findings  so  aa 
to  deprive  it  of  Jurisdiction. 

It  appeared  from  the  evidence  of  the  plain- 
tiff upon  the  trial  that  on  or  about  October  1 
1808,  the  property  in  question,  consisting  ot 
railroad  cwistructlon  tools,  was  left  by  idaln- 
tiff  at  a  place  called  "Fairfax,"  securely  lock- 
ed in  large  boxes;  that  about  the  1st  of  June. 
1S99,  respondent  went  to  Fairfax  for  the 
purpose  'ot  loolclng  after  these  tools,  ami 
found  that  the  boxes  bad  beoi  brolien  open, 
and  the  tools  taken  away;  that  he  there- 
upon went  to  Mr.  Huson,  sup«1ntendent  ot 
the  defendant  company,  and  asked  {or  tba 
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tools,  and  wu  told  by  Husod  fbAt  the 
companj  needed  the  tools,  had  broken  open 
the  boxes  and  taken  the  tools,  and  would 
rather  pay  for  them  than  return  them.  Sub- 
sequent to  this  time  numerous  other  demands 
for  payment  were  made  by  letter,  end  proved 
St  the  triaL  The  complaint  alleged  a  de- 
mand "on  or  about  January  12,  1900."  Ap- 
pellant  Insists  that  because  the  court  refused 
to  instruct  the  Jury  that,  U  they  found  (or 
the  plaintiff,  their  verdict  should  be  for  the 
value  of  the  tools  at  the  time  alleeed  In  the 
complaint  that  demand  was  made  therefor, 
and  not  at  the  date  when  defendant  took  the 
same.  The  action  was  esseutlally  one  of 
wroDsfnl  conversion,  and  so  alleged  In  the 
complaint,  and  no  demand  was  necessary. 
The  measure  of  damages  was  the  value  of 
the  goods  at  the  time  of  conversion,  and  the 
conversion  was  at  the  time  the  goods  were 
taken.  That  a  demand  was  afterwards 
made,  and  a  promise  to  pay,  did  not  change 
the  character  of  the  action.  If  an  amount 
had  been  agreed  upon,  and  a  promise  to  pay 
the  amount,  the  plaintiff,  la  that  event,  might 
have  waived  the  tort,  and  sued  for  the 
imount  agreed  upon.  But  In  this  case  no 
■Qch  agreement  had  been  made,  and  the  ac^ 
tlon  was  not  of  that  kind.  Defendant  had 
simply  promised  that  payment  would  be 
made,  without  agreeing  to  the  amount  The 
fact  that  plaintiff  relied  upon  this  promise, 
and  therefore  did  not  make  another  demand 
or  bring  his  action  until  the  tools  were  worn 
out  and  of  little  or  no  value,  should  be  no 
reason  why  be  could  not  recover  the  value 
of  the  tools  at  the  time  they  were  taken  by 
defendant  Plaintiff  had  a  right  to  rely  upon 
the  promise  of  defendant  to  pay.  Be  had  a 
right  to  demand  payment  He  had  a  right  to 
obtain  payment  for  his  property.  If  be  could, 
witboat  an  action  at  law,  and  without  waiv- 
ing hlB  right  of  action  upon  the  orlglna] 
wrongful  taking. 

Tliere  Is  no  error  In  13m  record,  and  tlie 
cause  will  be  affirmed. 

REAVIS,  0.  J.,  and  WHITE,  DUNBAR. 
HADLET,  FULLERTON.  and  ANDERS, 
iJ^  ooncnr. 


06  Wuta.  «18) 

UI8CHKB  T.  OITT  OP  SEATTUB.* 

(Bopmns  Coort  of  WashiugtiHi.  Deb. 
1901.) 

MONICIPAL     CORPORATIONS  —  OBSTRUCTIONS 
IN  81DEWALKS-C0NTR1BUT0RT  NBQLI- 
OBNCE— QUESTION  FOR  JURY. 

1.  A  dty  having  exclusive  power  over  its 
streets  cannot  escape  respoosibility  when  it 
authorizes  obstructions  for  private  purpose 

2.  Where  a  pedestrian  earning  an  umbrella 
M  front  of  hlro  as  a  protectton  from  a  storm 
mstains  injuries  by  fauing  over  the  doors  of  an 
open  hatchway  In  the  sidewalk,  whether  or  not 
m  wu  nei^Ieent  5s  tor  tha  Jury. 

.^ipenl  from  superior  court;  King  eonntgr; 
Vtank  H.  Budkin.  Judge. 

■SahMrlBg  iraM  Frtinurr  «, 


Action  by  Frank  Ulschbe  against  the  dty 
of  Seattle.  From  a  Judgment  la  favur  M 
^fendant,  plaintiff  aj^eals.  Revened. 

O.  Ward  Kemp  and  Ttetot  B.  Palmer,  foi 
appidlant  W.  B,  Hnmpbrv  and  Edward 
Ton  Tobel,  for  respondent. 

D17KBAB,  J.  Tbto  action  waa  brons^t  by 
appellant  (plaintiff  below)  to  recover  dam- 
ages for  personal  Injuries  occasioned  by  his 
falling  ovsr  an  otMtnictton  <m  one  of  llie 
public  sidewalks  in  tb»  city  of  Snttleu  The 
obstmctlou  In  qnratlon  consisted  of  two  Inm  ■ 
doors  used  to  cover  &  taatdiway  in  said  side- 
walk, which  said  doors  and  hatchway  were 
maintained  near  tiie  middle  of  said  aide- 
walk  for  prlrata  conrailenco  ot  the  adjoin- 
ing lot  owners,  with  the  full  knowledge  and 
consott  of  the  dty.  The  trial  conrt,  after 
hearing  appellant's  eiidenee.  on  moQ«i  by 
respondent 'granted  a  n<msnit  on  the  gro|niid 
that  appellant  was  gnllty  ot  contributory 
ne^lgence.  The  snbatanee  of  tbe  appellant's 
testimony  In  relation  to  the  transaction,  after 
describing  the  doors.  Is  as  ftdlows:  "Q. 
Yon  said  yon  were  coming  down  the  street 
Which  way  was  the  wind  striking  yon  then, 
— t^e  wind  and  rain?  A.  The  wind  stmek 
me  right  in  front,  In  Ilia  face.  Q.  About  bow 
far  in  fMmt  of  yon  could  yon  see,  In  the 
way  yon  had  the  umbrella?  A.  I  could  not 
see,  only  look  right  in  the  umbrella.  Q. 
How?  A.  I  looked  right  In  the  umbrella.  I 
a>uld  not  see  nothing.  Q.  About  how  far 
could  you  see  down  ahead  of  you.  If  yon 
looked  down  the  sidewalk,  the  way  your  um- 
brella was  hdd?  A.  Jnst  a  lltUe  ways.  Q 
What?  A.  I  could  not  see  any.  It  waa  ralfr 
Ing  so  hard."  The  witness  upon  cross-ex- 
amination stated  that  what  he  meant  1^ 
looking  Into  the  umbrella  was  that  he  could 
see  part  of  his  umbrella  In  ^nt  of  him 
when  he  was  walking,  but  that  it  was  rain- 
ing and  Mowing  so  hard  ha  could  not  see , 
the  doors  which  were  raised  upon  the  street, 
and  that  he  stmck  his  knees  against  one  ot 
the  doors,  was  thrown  fWward.  and  strudr 
his  head  against  the  sharp  edge  of  the  op- 
podte  dOOT.  thereby  sustaining  the  Injuries 
complained  of.  It  Is  earnestly  contended  by 
the  respondent  that  the  facts  testified  to  1^ 
the  aiq^Uant  show  conclnslvdy  that  he  was 
guilty  of  contributory  negligence,  that  thwe 
was  no  dispute  as  to  the  facts,  and  that  It 
was  the  duty  of  the  court  to  sustain  Oxe  mo> 
tlon  made  for  a  nonsuit.  It  Is  the  wdl-es- 
tablished  law  of  the  land  that  tor  the  main- 
tenance of  a  nuisance  upon  a  sidewalk  or 
highway  the  dty  la  liable;  that,  where  a  d^ 
Is  given  exdnslve  power  over  Its,  streets, 
such  poww  must  be  ecerclsed  for  the  good 
of  the  general  public,  and  that  It  cannot  es- 
cape responstbUitr  when  It  authorises  ob- 
structtons  in  a  street  for  merely  private  pur- 
poses. Elliott.  Roads  ft  S.  {  053;  Oostello 
V.  State  (Ala.)  18  South.  820.  86  L.  A. 
BOB;  McLeod  r.  City  of  Spokane  (dedded  by 
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this  wurt  Not.  23,  1901)  67  Pac.  74.  It  was 
said  by  the  appellate  court  of  New  York  In 
Wendell  t.  Mayor,  etc.,  39  Barb.  that 
where  manlclpal  corporations  or  Indirlduals 
are  charged,  as  In  the  case  of  streets  or 
highways,  with  the.  duty  of  keeping  them  In 
repair,  .and  exercising  a  general  oversight  In 
regard  lo  their  condition  and  safety,  they,  or 
the  body  they  represent,  are  liable  for  all 
Injuries  happening  by  reason  of  their  negli- 
gence; that  the  use  of  streets  and  hi^ways 
Is  designed  for  the  public  for  the  purposes  of 
passage,  travel,  and  locomotion,  and  that 
the  use  of  them  by  an  Individual  simply  for 
his  own  convenience  and  accommodation, 
unaccompanied  by  public  uses.  Is  nnauthor- 
1^.  and  essentially  a  nuisance,  making  not 
only  the  party  maintaining  sucb'nulsance  lia- 
ble, bat  the  public  body  also.  The  right  to 
sue  cities  In  this  state  was  established  In 
Button  v.  City  of  Snohomish,  U  Wash.  24t, 
89  Pac.  27S,  4S  Am.  St  Bep.  817,  and  Sayliw 
T.  City  of  Montesano,  11  Wash.  328,  39  Pac. 
OSS.  In  Sutton  t,  CII7  of  Snohomish  It  wa> 
held  OMt,  where  a  dty  has  exclusive  con- 
trol of  the  managranent  of  Its  streets,  and  the 
pow&t  to  raise  money  for  their  constructlm 
and  repair,  a  duty  arises  to  the  public,  from 
the  character  of  the  powers  granted,  to  ke^ 

'  its  streets  in  a  reasonably  safe  ccmditlon  fcHr 
use  in  the  tn^Inaty  modes  ot  trard,  and  the 
city  Is  liable  to  respond  In  damages  to  those 
Injured  by  a  neglect  to  perform  anch  duty. 
It  is  also  held  that  whether  the  alleged  pro- 
tection was  provided  by  the  city  to  guard 
trav^ers  against  acddaits  in  the  case  of  an 
excavation  In  a  street  was  a  question  for  the 
determination  of  the  jury,  and  the  fact  that 
a  traveler  upon  a  highway,  who  had  some 
knowledge  of  the  excavation  thereupon,  upon 
coming,  on  a  dark  nl^t,  to  a  guard  placed 
partially  over  the  excavation,  attempts  to 
step  aronnd  to  one  side,  and  falls  Into  the 

,  excavation  at  a  point  left  unprotected  and 
nnllghted^  Is  not  ctrndnslve  evidence  of  con- 
tributory negligence  on  bis  part,  but  that  the 
question  of  negligence  under  such  idrcum- 
stances  was  properly  submitted  to  the  Jury; 
the  court  In  Uiat  case  saying:  "Whether  an 
ordinarily  prudent  and  cautious  man  would, 
under  similar  circumstances,  have  turned  to 
the  right  or  to  the  left,  was  a  question  for 
the  Jury,  and  not  the  court,  to  determine." 
It  is  insisted  that  the  drcnmatances  testl* 
fled  to  by  tbe  appellant  In  this  case  show 
contributory  Degllgence  as  a  matter  of  law, 
and  the  ailment  Is  that  he  precluded  him- 
self from  seeing  the  open  ceUar  way  by  car- 
rying his  umbrdia  In  front  of  him  In  the 
manner  described;  that  It  is  the  duty  of  pe- 
destrians upon  sidewalks  to  keep  theh:  eyes 
open,  and  notice  where  they  are  stepping; 
that  when  they  fall  to  do  this  they  cannot  re- 
cover for  any  injury  sustained  by  reason  of 
any  defect  in  the  sidewalks;  and  that,  the 
facta  being  undlspoted,  no  error  was  commit- 
ted by  the  court  In  granting  the  motion  fw 


uonBult  But  It  must  be  borne  In  mind  that 
it  is  not  sufficient  to  Justify  the  court  In  tak- 
ing the  case  from  the  Jury  that  the  facta 
be  undisputed,  but  It  must  also  appear  that 
there  Is  no  room  for  a  dtfTerence  of  opinion 
as  to  the  inferences  and  conclusions  to  be 
drawn  tram  admitted  facts.  Once  It  is  un- 
derstood by  a  Juror  that  sidewalks  are  made 
for  the  use  and  travel  of  pedestrians,  and 
that  the  pedestrian  lias  a  right  to-  assume 
that  the  city  has  done  its  duty  In  bo  main- 
taining such  sidewalk.  It  might  not  be  Illog- 
ical fw  such  Juror  to  draw  the  inference 
that  no  contributory  negligence  was  proven 
by  the  testimony  in  this  case.  It  Is  a  mat- 
ter of  common  observatitm  and  experience 
that  during  storms  and  squalls  of  wind  It  la 
frequently  Impossible  for  a  person  to  protect 
bimself  without  carrying  an  ambrella  in 
front  of  him  to  such  an  extent  tiiat  It  would 
greatly  Impair  his  vision,  and  it  seems  to 
us  that  reasonable  men  m^ht  reasonably 
differ  in  reaching  a  conclusion  In  this  case 
as  to  whether  <xc  not  the  appellant  was  gallty 
of  contributory  n^Ilgenca  It  Is  not  the 
duty  of  tbe  pedestrian  on  a  sidewalk  to  bear 
ctmstantly  In  mind  dangera  whldbt  may  be- 
set him  by  reason  of  an  imperfect  walk.  If 
the  rule  ctmtended  for  by  the  respondent 
should  be  enforced,  one  would  not  dare  to 
turn  his  head  to  the  right  or  to  the  left  in 
traveling  a  street,  but  be  would  be  com- 
pelled to  constantly  notice  the  sidewalk  la 
front  of  him.  Some  people  are  naturally 
alert  and  observant  of  material  tilings,  notice 
everything  that  Is  In  sight;  not  neceasarny 
as  a  matter  of  caution  or  prudoice,  but  fre- 
quently from  curiosity.  Others  are  more 
meditative  as  they  move  around,  abstracted 
In  thought,  unobservant  of  their  material 
surroundings,  and  absorbed  frequently  In  the 
contemplation  of  business,  pleasure,  or  men- 
tal problems  of  various  kinds.  The  great 
majority  of  people  are,  at  least  at  times, 
so  abstracted;  and  shall  we  say  that  onlf 
the  most  alert  and  observant  are  to  be  pro- 
tected from  pittalls  on  a  public  highway? 
Not  so.  The  great  rank  and  file  of  thought- 
ful, contemplative  people  bare  a  right  to  rely 
upon  the  duty  of  the  city  authorities  to  ke^ 
tbe  sidewalks  upon  which  they  are  invited  to 
travel  In  a  safe  condition  for  travel,  and  tbe 
burden  of  mental  strahi  and  watching  to 
avoid  pitfalls  where  no  pitfalls  should  be  la 
not  imposed  upon  them  by  the  law,  at  least 
to  such  an  extent  that  they  are  to  be  depriv- 
ed of  the  right  of  submitting  the  reasonable- 
ness of  tiieir  actions  to  the  consideration  of 
a  Jury  of  their  peers.  One  has  a  right  to 
travel  upon  the  street  on  the  darkest  night 
without  a  lantern,  relying  upon  the  perform- 
ance 1^  their  duties  by  the  authorities  la 
keeping  the  streets  In  a  suitable  condition 
for  travel.  Certainly  it  floes  not  follow  that 
If,  from  a  stress  of  wcatlier.  a  person,  to 
defend  himself  from  torrents  of  rain,  carries 
his  umbrella  In  the  only  position  in  which  he 
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can  canr  It,— which  Is  the  fact  ahowa  In  this 
case,— It  can  be  said  he  has  committed  neg- 
ligence per  se. 

On  the  question  of  the  right  of  the  court 
to  take  the  case  from  the  Jury,  It  appeared 
In  Vau  Praag  t.  Gale  (Cal.)  40  Pac.  555,  that 
plaintiff  and  defendant  had  occupied  adjoin- 
ing stoTtt  for  a  number  of  years,  and  that 
in  front  of  defendant's  stwe  tliare  was  a 
trapdoor  In  the  sidewalk  for  the  use  of  the 
de(«idant  and  his  tenants,  which  was  opm- 
ed  when  Ingress  to  the  basement  was  neces* 
saiy,  and  with  the  use  of  wbicb  plaintiff 
was  familiar.  On  the  ^day  of  the  accident 
plaintiff  was  called  to  a  Jewder's  store  on 
the  other  aide  of  defendant's  store,  and  when 
he  passed  defendant's  store  the  trapdoor  was 
dosed.  On  returning  he  f^l  into  the  trap- 
ioot,  it  having  been  opened  to  allow  the 
ashmui,  whose  cart  was  in  front  at  defend- 
ant's door,  to  go  Into  the  basement.  Plain- 
tiff had  seen  the  ashman  drive  ui^  but  bad 
not  seen  the  trapdow  opened.  It  was  held 
that  whether  plaintiff  was  negligoit  was  for 
the  }nry.  In  the  course  of  Its  opinion  the 
coort  quoted  approvingly  from  Judge  Coo- 
ley's  (pinion  In  Ballroad  Co.  v.  Van  Steluburg, 
17  Mich.  90,  where  ttiat  eminent  jurist  said: 
"The  case,  however,  must  be  a  ybtj  dear 
one  which  would  Justify  the  court  in  taking 
QpMi  Itself  this  responsibility;  for.  when  the 
Judge  decided  that  a  want  at  due  care  Is  not 
shown,  he  necessarily  fixed  In  his  own  mind 
the  standard  of  ordinary  prudence  and. 
measuring  the  plaintiff's  conduct  by  that, 
turns  him  out  of  court  upon  his  opinion  of 
what  a  reasonably  pmdent  man  ought  to 
have  done  under  the  circunutances.  He  tbus 
Dukes  his  own  opinion  of  wbat  would  be 
Senerally  r^arded  as  inrndence  a  d^nlte  rule 
<tf  law.  It  Is  quite  possible  that,  iC  the  same 
qnestlMi  oi  prudence  were  submitted  to  a 
Jnry  collected  from  the  diCferent  occupations 
(tf  society,  and  perhaps  better  competent  to 
Judge  of  tbe  common  opinion,  be  might  find 
than  differing  with  him  as  to  the  ordinary 
Standard  of  proper  care.  The  next  Judge 
trying  a  similar  case  may  also  be  of  a  dlf- 
iectat  opinion,  and,  because  the  case  Is  not 
clear,  hold  that  to  be  a  question  of  fact  which 
the  first  has  ruled  to  be  one  of  law.  Indeed, 
I  think  the  cases  are  not  so  numerous  as 
has  been  sometimes  supposed  in  which  a 
Judge  could  feel  at  liberty  to  take  the  ques- 
tion of  the  irialntUTs  negllgoice  away  from 
the  Jury.  That  contributory  negligence  Is 
matter  of  law  Is  plainly  the  exertion,  and 
not  the  rule."  The  court  in  the  case  Just 
cited,  in  commenting  upon  this  questl<m,  said: 
"Bat  It  by  no  means  follows  that  the  facts 
are  admitted  because  there  is  no  conflict  In 
the  ^tlmmy.  Negligence  la  not  ordinarily 
proven  by  direct  and  positive  testimony,  and 
Is  not  so  proven  in  this  case  What  the 
plaintiff  did  is  esUbllshed  wltbout  dispute 
and  beyond  cavil.  But  whether  from  this 
cMidnct  the  deduction  Is  inevitable  that  he 
did  not  exercise  the  precautions  for  his  own 


safety  which  a  reasniable  man  Would  taave 
done  under  precisely  tbe  same  circumstances 
is  not  so  clear.  That  this  Is  the  ultimate 
fact  to'  be  determined  must  be  conceded. 
•  ♦  ♦  To  some  minds  probably  the  con- 
clusion would  seem  irr^lstlble  that  he  who, 
with  eyes  to  see,  In  broad  daylight,  walks 
into  an  open  trapdoor  In  the  sidewalk.  Is 
lacking  in  that  care  and  caution  which  char- 
acterizes the  man  of  ordinary  prudenc& 
Others  may  well  reason  that  plaintiff  was  en- 
titled to  a  safe  passive  over  a  walk  prepared 
by  the  public  for  the  accommodation  U  all 
Its  citizens.  That  he  was  interested  and  ab- 
BOTbed  In  the  business  In  hand  was  in  line 
with  observed  facts  among  men  otf  ordinary 
caution  in  similar  cases.  T^t  he  should.  In 
aid  oC  his  mental  process,  refer  to  the  figures 
which  he  had  probably  Just  Jotted  down, 
and  in  so  doing  fail  to  see  that  a  passage- 
way, which  but  a  few  minutM  before  he  had 
found  safe  and  free  from  obstruction,  bad 
been  turned  into  a  yawi^lng  chasm,  only 
evinces  a  lapsus  to  which  the  most  thought- 
ful and  i^ndent  men  are  subject"  And  so 
It  may  be  said  In  this  case.  The  testimony 
of  the  plaintiff  was  to  the  effect  that  he  was 
a  saloon  keepw;  that  the  bank,  on  the  day 
on  which  the  accident  happened,  closed  at 
12  o'clock,  and  that  be  was  hurrying  to  the 
bank  to  make  tbe  dally  d^>oelt  before  the 
bank  closed.  It  may  well  be  concluded  that 
his  mind  was  engrossed  with  tbe  Importance 
of  his  errand,  which,  coupled  with  the  storm 
and  the  necessity  oS  tutitectlng  himself  from 
the  rain  by  bis  umbrella,  might  lead  a  rea- 
sonable man  to  conclude  that  he  was  rightly 
upon  the  street  in  tbe  rightful  pursuit  ot 
his  business,  and  bad  a  right  to  supiKtse  that 
the  street  would  be  maintained  in  a  way 
which  would  permit  blm  to  safely  traverse  it 
In  Barry  v.  Ferklldsen  <Cal.)  13  Pac.  657.  1 
Am.  St  Rep.  65,— a  case  where  plaintiff  was 
Injured  by  falling  Into  a  trapdoor  which  was 
at  the  time  of  the  accident  open  and  un- 
guarded,—the  plaintiff's  bouse  was  but  a  few 
feet  from  the  hole,  and  at  the  time  ot  the 
accident  she  was  hurrying  to  school,  and, 
tux  attrition  being  dlvwted  for  a  mom«it 
she  did  not  notice  the  bole,  and  fell  hito  it 
The  court,  in  commenting  upon  the  proposi- 
tion urged  that  she  was  guilty  of  contribu- 
tor negligence,  said:  "In  our  opinion,  there 
Is  nothbig  In  the  pobit  that  respwidttit  mis 
guilty  ot  contributory  negUg^c&  A  side- 
walk on  a  street  In  a  city  not  near  a  cross- 
ing may  be  taken  by  one  passing  over  it 
to  be  a  safe,  and  not  a  dangerous,  place. 
In  this  case  the  respcHident  had  a  right  to 
presume  that  the  sidewalk  was  la  the  same 
condition  in  which  stie  had  always  found  It; 
and  the  fact  that  her  attention  was  momen- 
tarily attracted  In  anothw  direction— a  thing 
of  the  most  common  occurrence  to  travdeta 
upon  a  street— falls  tar  short  of  that  con- 
tributory n^igence  which  In  law  defeats  an 
action  for  damages."  It  was  held  In  Jen- 
nings V.  Van  Schaick,  108  N.  X.  530,  15  N.  £. 


Digitized  by 


Google 


360 


67  PACIFIC 


RJBPORTEB. 


(WaslL 


424,  2  Am.  St  B3p.  4S&.  where  the  plaintiff 
ten  Into  an  open  coal  hole  left  uncoTered 
and  unguarded  in  a  crowded  city  str^t,  that 
she  had  a  right  to  assume  the  safety  of  the 
sidewalk,  and  so  was  not  called  npon  to  give 
attention  to  bxx  stepa  untO  in  some  manner 
warned  of  danger.  "Undoubtedly."  said  the 
comrt  *'Bhe  knew  that  vanlbi  and  coal  chutes 
were  commcw  under  and  adjoining  the  side- 
walks, and  that  through  the  OTdlnary  open- 
ings coal  was  deposited  in  such  vaults.  But 
she  had  a  ris^t  to  assume  that  tfaey  were 
secur^y  covered,  or,  If  left  open,  were  guard- 
ed by  some  one  to  give  warning,  or  by  the 
crib  or  box  prescribed  by  the  city  ordinance." 
It  would  be  very  hard  to  dlatlngulsfa  this  case 
f  nmi  the  cose  under  ccnulderatlon.  The  ap- 
p^ant  here  Incapacitated  himself  from  see- 
ing the  opening  in  the  sidewalk  by  placing 
an  umbrella  over  bis  head  for  a.  legitimate 
purpose;  in  the  case  dted  the  plaintiff  In- 
capacitated herself  by  directing  her  attentlcm 
off  In  anothOT  direction  from  the  sidewalk; 
both  relying  upon  the  assumption  that  the 
walk  was  kept  In  a  safe  ctmdltlon.  In  Clif- 
ford T.  Dam,  81  K.  T.  62,  which  waa  a  case 
where  the  plaintiff  fell  through  an  opening 
in  the  sidewalk,  It  was  held  that  it  was  not 
even  necessary  to  negligence  oa  the 

part  of  defendant,  nor,  In  tlie  first  Instance, 
want  of  contributory  negligence  on  the  part 
of  the  ^alntiff;  that  the  acUm  was  not 
based  upon  negligence,  but  a  wrongful  act, 
and  all  that  was  necessary  for  plaintiff  to 
prove  to  make  out  a  cause  (tf  action  was  the 
existence  of  the  hol^  dtfendant's  responsi- 
bility therefor,  and  that  In  passing  plaintiff 
fell  into  It  .  It  Is  not  necessary  to  go  so  far 
as  this  to  sustain  the  right  of  recovery  bi 
this  case.  In  Turner  v.  City  of  Kewburgh 
(N.  Y.)  IG  N.  E.  344.  4  Am;  8t  Sep.  458,  it 
is  said  that  municipal  governments  owe  to 
the  t>nblic  the  specific,  clear,  and  legal  duty 
of  putting  and  maintaining  tiie  public  high- 
ways which  are  in  their  care  or  under  their 
management  in  a  good,  saCe^  and  secure  con- 
dition; that  the  duty  of  the  city  to  keep  its 
streets  In  a  safe  c<mditi(Hi  tm  public  travel 
is  absolute,  and  it  is  bound  to  exercise  rea- 
sonable diligence  and  care  to  accomplish  that 
end;  that  the  city  cannot  claim  legal  ecemp- 
tlon  from  liability  by  reason  of  its  having 
contracted  out  the  constmction  of  the  work. 
In  Water  Co.  v.  Whiting  (Kan.  Sup.)  50  Pac. 
877,  39  L.  R.  A.  90,— a  case  where  two  sisters 
were  driving,  and  were  Injured  by  the  horses 
being  frightened  at  a  hydrant  where  the 
main  was  being  flushed,— the  court  said:  "It 
Is  true  that  the  open  hydrant  was  within 
range  of  their  vision  If  their  attention  had 
been  called  to  it  and  It  was  dlscGrnible  be- 
fore it  was  discovered  by  them.  They  were 
not  however,  required  to  keep  their  eyes  up- 
on the  pavement  CMitlnnously  for  obstruc- 
tions and  pitfalls.  It  was  a  street  which  was 
In  constant  use,  and  over  which  they  had 
passed  almost  dally  without  encountering 
such  a  danger.  While  they  must  still  act 


with  reasonable  care,  they  had  a  right  to 
presume,  and  to  act  <m  the  presnmpticm,  tlmt 
the  street  was  reasonably  safe  for  ordinary 
travel."  And  In  conduslMi  the  court  said: 
"Whether  she  and  her  slsto*  were  in  the  ex- 
ercise of  (^nary  care  was  fairly  a  question 
for  the  Jury,  and  their  finding  In  h«  favor 
is  cfmcluslve."  In  Barst»w  v.  City  of  Berlin, 
34  Wis.  857,  which  was  a  case,  as  is  this 
one,  where  the  court  below  nonsuited  the 
plaintiff,  who  'had  fallen  Into  a  hatchway 
which  was  unguarded  in  the  sidewalk,  the 
cause  was  reversed;  the  appellate  court  say- 
ing: "Plaintiff  swears  that  his  atteati<m 
was  directed  at  the  moment  to  the  team  and 
wagtm  across  the  way,  so  that  he  did  not 
see  the  lining  he  waa  ai^Hvadilng.  Under 
such  circumstances,  no  Inference  of  n^U- 
gence  can  be  drawn  from  bis  cmduct"  This 
goes  further  than  the  rule  cmtoided  for  that 
the  questim  of  negligence  should  be  submit- 
ted to  the  Jury.  Davenpwt  v.  Ruckman,  37 
17.  Y.  6^  is  another  case  where  it  was  c<m- 
teuded  that  tiie  plaintiff  was  guilty  of  ccm- 
trlbutm?  negligence  by  reason  of  her  going 
onto  tiie  street  when  her  ^e^ht  was  Im- 
paired to  such  an  exteat  that  she  could  not 
see  an  excavation  in  the  sidewalk.  The  Judg- 
ment for  the  plaintiff  was  sustained  by  ^e 
appellate  court  of  New  Ywk,  the  court  say- 
ing: "Whether  It  was  so  lmprcq>er  and  Im^ 
prudent  for  BUsa  Davenport  to  have  gone 
into  the  street  unattended,  in  hec  thai  con- 
dition of  sight  that  it  would  be  negllgmice 
up<m  her  part  to  do  so  suffldoit  to  prevent 
her  from  recovering  compoisation  for  an  In- 
Jury  she  might  sustain  from  the  negligence 
of  others,  while  traveling  or  passing  al<mg 
the  streets,"  is  "the  precise  question  to  be 
determined  by  the  Jury^  and  I  think  should 
have  been  submitted  as  a  question  of  fact 
and  that  It  was  fairly  submitted  In  the  above 
proposition.  The  streets  and  sidewalks  are 
tot  the  benefit  of  all  conditions  of  people; 
and  all  have  the  right  In  using  them,  to  as- 
sume that  they  are  in  good  condition,  and 
to  regulate  their  conduct  upon  that  assump- 
tion. A  person  may  walk  or  drive  in  the 
darkness  of  the  night  relying  upon  the  be- 
lief that  the  evaporation  has  perfwrmed  Its 
duty,  and  that  the  street  or  walk  is  in  a  safe 
condition.  He  wal^  by  a  faith  Justified  by 
law,  and  If  his  faith  Is  unfounded,  and  he 
suffers  Injury,  the  party  In  fault  must  re- 
spond in  damages.**  In  Carter  v.  "Ullage  of 
Nunda  <Sup.)  66  N.  Y.  Supp.  1059.  It  was 
held  that  a  blind  person  had  a  right  to  travel 
the  sidewalks  assuming  the  safe  condition 
of  same,  or  at  least  that  It  was  a  question 
for  the  Jury  to  determine  whether  he  was 
guilty  of  contributory  negligence  In  so  going 
upon  the  sidewalk.  In  Lortz  v.  Railroad  Co. 
(Sup.)  40  N.  Y.  Supp.  253,  It  was  held  that 
whether  a  person,  whose  sight  was  Impaired 
so  that  he  could  not  detect  the  smoke  of  an 
engine  which  obscured  the  view  of  the  track, 
had  committed  contributory  negligence  in  go- 
ing upon  the  traclE,  was  a  question  for  the 
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J017;  citing  Mi^amara  r.  Railroad  Co.,  336 
N.  T.  660,  32  N.  E.  7GS,  where  tbe  lover  court 
was  rerersed  tor  bf^dlng  that  when  tme  goes 
uptHi  a  railroad  croaalng  while  the  snMHie 
of  a  passing  train  stIU  obscnres  her  tIsIoq 
80  tbat  she  cannot  see  a  passing  train  sbe  is 
gnllty  of  negligence  per  se,  the  appellate 
court  Bafiug  that  this  was  a  question  Ux 
the  jury,  citing  many  caaea  to  sustain  the 
general  doctrine  that  a  public  highway  is 
liable  to  use  and  may  be  ot  right  used  in 
the  darkest  night— a  night  so  dark  that  the 
kMoest  and  clearest  vision  would  not  be  able 
to  detect  obstructloDS  and  defects.  In  Ball- 
road  Cow  T.  Stout;  17  WalL  067,  21  L.  ICd. 
74S,  this  subject  Is  discussed  by  the  snj^rone 
coiut.  and  the  court,  in  speaking  <nC  ctnitnbu- 
tory  negllgoice  per  ss^  says:  "This  Is  true 
fai  that  class  oC  casn  where  the  «lBt«ice 
of  soch  facts  comes  in  questbm,  rather  than 
where  deductions  or  Inferences  are  to  be 
made  from  tbe  facts;"  citing  some  cases 
whne  It  has  been  w^  established  by  law 
that  certain  things  are  negligence  per  se,— 
as  tbe  case  where  a  sane  man  Toluntarlly 
throws  hlmsdf  In  contact  with  a  passing 
engine.  "There  being  nothing,"  said  the 
court  "to  counteract  the  effect  of  this  ac- 
tion, it  may  be  ruled  as  a  matt«  of  law 
that  the  injury  to  him  resulted  from  bis  own 
fault  and  that  no  action  can  be  sustained 
by  him  or  his  representatlTes."  Bnt  It  Is 
said  that  where  one  sensible  and  Impartial 
man  would  Infer  that  proper  care  had  not 
beoo  used,  and  tbat  negligence  existed,  an- 
other man,  equally  sensible  and  equally  im- 
partial, would  infer  that  proper  care  had 
been  used,  and  that  th««  was  no  negligence; 
tbat  It  was  that  class  oC  cases  and  those 
akbi  to  it  tbat  the  law  cranmlts  to  the  deci- 
ii«i  frf  a  Jury.  "Twelve  men,"  says  the 
court,  "vt  the  -average  of  tbe  community, 
CMDprlslng  men  of  education  and  men  of  lit- 
tle edQcatlon,  men  of  teaming  and  men  whose 
learning  c<Hi6l8ts  only  In  what  they  have 
themselves  seen  and  heard,  the  merchant 
the  mechanic,  the  fanner,  tbe  laborer,  these 
iH  together,  consult  apply  their  separate 
experience  of  the  affairs  of  life  to  the  facts 
proven,  and  draw  a  unanimous  concluslm. 
This  average  Judgment  thus  given,  it  Is  tbe 
great  effmt  oi  the  law  to  obtain.  It  is  as- 
•umed  that  twelve  men  know  more  of  tbe  com- 
mon affairs  of  life  than  does  one  man;  tbat 
they  can  draw  wiser  and  safer  conclusions 
fhtm  admitted  facts  thus  occurring  than  can 
a  single  Judge,"— citing  many  cases  to  sus- 
tain the  doctrine  that  when  the  facts  are 
disputed,  or  when  they  are  not  disputed, 
when  different  minds  might  hraiestly  draw 
different  conclusltms  trma  them,  the  case 
most  be  left  to  tbe  Jury  t<x  tbeir  determina- 
tkta. 

The  same  rale  has  been  so  frequently  an- 
nounced by  this  court  that  It  has  become  the 
established  law  of  the  state  as  w^l  as  the 
law.  of  the  land.  In  Smith  v.  Union  Trunk 
UMb  1&  Wash.  361.  61  Pac.  400.  46  L.  B. 


A.  169,  where  It  was  shown  tbat  the  passen- 
ger in  alighting  from  a  cable  car  on  a  street 
crossing  attempted  to  cross  In  front  of  an- 
other car  approaching  from  the  (^Eq;>oelte  di- 
rection on  a  close  and  parallel  traclc,  without 
stopping  to  look  or  listen,  such  action  was 
held  to  be  not  negligence  per  se,  but  was  a 
question  for  tbe  Jury,  and  not  one  ot  law 
far  the  court  It  Is  also  said  In  that  case: 
"The  rules  of  care  which  are  required  ot  pe- 
destrians In  crossing  street  car  tracks  are 
laws  which  are  made  to  govern  not  the 
brightest  or  tbe  most  alert  mlndi^  bnt  the 
ordinary  mind;  and  the  wdlnary  mind  Is  of- 
ten apt  to  be  distracted  with  oVa.&e  thoughts 
than  that  of  danger  In  crossing  car  tracks 
on  the  streets.  •  •  «  Xhe'  law  must  look 
at  human  minds  Just  as  they  exist  with  all 
•their  ftallties.  th^  inclination  to  abstract 
ttaougbt  and  absait-mlndedness."  Surejiy,  It 
this  rule  is  to  be  applied  to  pec^le  who  are 
crossing  street  car  traoks,  where  the  track 
itself  Is  more  or  less  a  suggestion  of  Imp«ul<- 
ing  danger,  one  will  not  be  held  to  a  higher 
degree  of  watchfnlneee  who  trav^  npcm  a 
sidewalk  sustained  by  the  assumption  that 
such  sidewalk  will  be  k^t  In  a  safe  ctmdl* 
tlon.  In  Vasele  v.  Ballway  Co..  16  Wash. 
602,  48  Pac.  249,  where  It  was  charged  that 
the  plalntUt  was  negligent  In  attempting  to 
board  a  train  In  a  dangerous  place,  the  court 
said:  "The  queetl<Hi,  thai,  Is,  was  the  ap- 
pellant In  attwnptlng  to  reach  tiie  car,  him- 
self guilty,  under  the  {^rcumstances,  of  snch 
negligence  as  to  preclude  a  recov^  In  this 
action?  Or,  in  other  words,  was  he,  as  mat- 
ter of  law,  contrlbntorily  negligent?  It  Is 
the  established  law  of  this  state  that  con- 
tributwy  negligence  Is  matter  ot  defense, 
and  must  be  alleged  and  proved  hy  the  de- 
fendant and  need  not  be  negatived  by  the 
plaintiff  In  his  complaint  and  that  It  is  a 
question  for  tbe  Jury,  and  not  the  court,  to 
determine,  unless  from  the  established  facts 
but  one  conclusion  can  be  rationally  drawn 
by  different  minds.  If  there  is  room  for  a 
difference  of  (pinion  between  reasonable 
men  as  to  the  inferences  which  may  be 
fairly  and  reasonably  drawn  from  estab- 
lished or  conceded  facts,  tbe  question  of  neg- 
ligence Is  one  of  fact,  and  not  of  law."  in 
applying  the  rule  to  the  circumstances  of  that 
case.  It  was  held  that  tbe  question  of  negli- 
gence  was  one  for  the  Jury.  In  Cowle  V. 
City  of  Seattle.  22  Wash.  659,  62  Pac.  121, 
where  plaintiff,  on  his  way  home  from  "do^\u 
town,*'  stumbled  against  av.ii  fell  Into  an 
Incline,  and  was  injured,  and  where  he  ad- 
mitted that  he  knew  of  tbe  obstruction  upon 
the  sidewalk  which  caused  bim  to  fall,  and 
frankly  testified  that  he  was  not  thinking  of 
it  at  tbe  time  he  came  In  contact  with  it,  it 
was  held  by  this  court  that  the  question  of 
ccwtrlbntory  negligence  was  one  for  tbe  Jury  t 
that  It  was  tor  tbe  jury,  and  not  the  court, 
to  determine  what  effect  appellant's  forget- 
fulness  should  have  in  the  Consideration  of 
the  question  of  his  negligence.  In  McQuU-; 
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las  V.  City  of  Seattle,  10  Wash.  464,  38  Pac. 
1119,  4!>  Am.  St  Hep.  799,  where  the  plaintiff 
was  Injured  through  a  defect  In  a  sidewalk, 
and  where  the  court,  at  the  close  of  ptafn- 
tlff*B  evidence,  granted  a  nonsuit,  this  court 
reversed  the  Judgment  of  the  lower  court 
upon  the  proposition  that  the  question  of 
contributory  negligence  was  for  the  jury  to 
determine  from  aU  the  facts  and  circumstan- 
ces of  the  particular  case,  stating  that  It 
was  only  In  rare  cases  the  court  was  Justi- 
fied hi  withdrawing  It  from  the  Jury;  citing 
many  cases.  In  fact,  so  overwlielmlng  and 
universal  is  the  authority  on  this  question 
that  we  have  no  hesitancy  In  saying  that 
the  circumstances  testified  to  by  the  plain- 
tiff in  this  case  constituted  a  group  of  facts 
Thlcli  It  was  the  special  prerogative  of  the 
Jury  to  pass  upon  in  the  detwminatlon  of 
the  question  whether  or  not  they  constituted 
ccHitrlbntory  negligence. 

The  case  vUl  therefore  be  reversed,  with 
inatructlona  to  ovwmle  the  motion  for  a 
nonsuit 

BEAVIS,  C.  J.,  and  ANDEBS,  FULLER- 
TON,  WHITE,  UOTINT.  and  HADLET.  JJ., 
concur. 


(H  Wub.  <61) 

STATE  V.  MILBT. 

(SnprMue  Court  of  Washington.    Dec  18^ 
1901.) 

BLBCTIONS— INPLUBNCINO  VOTERS— INDICT- 
MENT—E  VI  DEN  Cfl. 

1.  Evidence  tliat  W.  said  to  D.  to  go  and 

vote,  and  ask  accused  about  it  and  they 
would  give  D,  a  slip  of  paper  which  he  should 
bring  to  him,  and  that  he  would  "put  him 
onto  something";  that  D.  inquired  of  accused, 
a  judge  of  election,  liow  to  mark  his  ballot  in 
order  to  vote  for  certain  ofBcers,  and  said  that 
he  heard  there  was  a  piece  of  paper  being  giv- 
eo;  that  accused  wrote  ou  a  slip,  "M.  all 
right,'  and  gave  it  to  D.;  that  accused  was  in 
the  booth  when  D.  marked  his  ballot;  and 
that  D.  took  the  slip  to  W.,  who  took  him  to 
one  who  gave  him  95, — is  snfflcient  to  warrant 
a  conviction  (or  improperly  attempting  to  in- 
fiuence  an  elector  in  giving  his  vote,  though 
accused  only  told  D.  that  an  "X"  at  the  top 
of  the  national  ticket  would  vote  the  entire 
ticket  and  though  D.  did  not  know  what  W. 
meant,  or  that  the  slip  was  good  for  money. 

2.  An  information  charging  in  the  general 
language  of  Ballingor's  Ann.  Codes  &  St.  J 
7421,  an  unlawful  and  f^ouioun  attempt  to  in- 
flnence  one  in  the  giving  of  bis  vote  at  an  elec- 
tion, and  setting  forth  the  means  by  which  the 
voter  was  to  be  corrupted.  Is  sufficient 

Appeal  from  superior  court  Kittitas  coun- 
ty; Fi-ank  H.  Rudkin,  Judge. 

William  Milby  was  convicted  of  improp- 
erly attempting  to  influence  an  elector  In 
giving  bis  vote  at  an  election,  and  appeals. 
Affirmed, 

John  B.  Davidson,  for  appellant  C.  V. 
Warner,  Oarr<ril  B.  Graves,  and  Austin  Mires, 
tot  the  State. 

WHITB.  J.  A  motion  has  been  int^posed 
to  strike  the  appellant's  brief,  and  to  affirm 


the  Judgment  of  the  court  below,  because  the 
brief  does  not  point  out  the  errors  relied 
upon  by  the  appellant  for  reversal.  We 
think  it  sufficiently  appears  from  the  iK'lef 
that  tbe  Insufficiency  of  the  evidence  on  the 
part  of  the  state  to  support  conviction  and 
the  insnffldotcy  of  the  infwmation  are  tbe 
errors  relied  upon,  and  tbe  motion  is  there- 
fore denied.  Appellant  was  Informed  against 
by  tbe  prosecuting  attorney  of  Kittitas  coun- 
ty, charged  with  the  crime  of  Improperly  at- 
tempting to  influence  an  elector  in  giving 
his  vote  at  the  general  election  on  Novem- 
ber 0, 1900.  The  section  und^  which  tbe  in- 
formation Is  laid  is  as  follows:  "No  person 
shall  in  any  way,  directly  or  Indirectly,  by 
menace  or  other  corrupt  means  or  device 
(directly  or  Indirectly)  attempt  to  tnflu«ice 
any  pefMU  In  giving  or  refusing  to  give  bis 
vote  In  any  such  election,  or  to  deter  or  dis- 
suade' any  person  from  giving  his  vote 
therein,"  etc.  Section  7421,  Ballinger's  Ann. 
Codes  &  St  Tbe  information,  omitting  tlic 
formal  parts.  Is  aa  follows:  "That  on  the 
0th  day  of  November,  A.  D.  1900,  at  a  gen- 
eral election  then  held  pursuant  to  tbe  laws 
of  the  state  pf  Wastalngtcm,  In  the  First 
ward  of  tbe  city  of  Roslyn,  in  Kittitas  coun- 
ty, In  the  state  of  Washington,  the  def«id- 
ant  William  Milby,  did  unlawfully  and  fdo- 
nlously  attempt  to  influence  oue  Louis  Dl^s 
In  the  giving  of  his,  the.  said  Dlggs',  vote  at 
said  election,  by  the  following  corrupt  means 
and  device,  to  wit:  At  tbe  time  the  said 
Dlggs  came  to  tbe  polls  In  the  said  First 
ward  of  the  city  of  Roslyn,  and  on  said  day. 
to  cast  bis  vote  at  the  Section  aforesaid, 
tbe  said  defendant,  for  tbe  purpose  of  Infln- 
enclng  the  said  Dlggs  In  giving  bis  said  vote, 
did  then  and  there  arrange  tor  the  payment 
to  said  Dli^B  of  a  sum  of  money,  and  did 
procure  said  sum  of  money  to  be  paid  to 
Dlggs  after  he,  the  said  Dlggs,  had  voted.** 
Tbe  facta  to  the  case  are  as  follows:  On  the 
day  of  tbe  election,  a  -Mr.  Halgtat  wbo  waa 
acting  as  town  marstaal,  saw  the  ai^Uant 
wbo  was  a  Judge  of  tbe  election,  ^re  a  piece 
of  papffi  to  one  Medley,  after  Medley  bad 
voted.  When  he  saw  this  he  said  to  tbe 
officers  conducting  the  election:  "  'Gentle- 
men, have  I  voted  ?*  and  they  said,  *Yes;' 
and  I  says,  'I  want  a  slip  of  paper  the  same 
as  tbe  rest  have  been  getting;*  and  they 
seemed  to  be  snrprlsed,  and  said,  Ms  tha« 
anything  wnmg  going  on  here?*  I  says, 
'Yes,  and  It  has  got  to  stop.'  *  •  •  i 
says,  'Mr.  Milby,  did  yon  give  tliat  slip  of 
paperr  and  be  says,  'Tes,  be  asked  me  for 
it;'  and  I  says,  'This  work  baa  got  to  be 
stopped.* "  This  caused  a  good  deal  of  com- 
ment to  be  made  as  to  the  mannor  In  which 
the  election  was  being  conducted,  and  saspl- 
cions  were  aroused.  Isaac  Brown,  Fred 
Woodson,  and  Mr.  Haight  and  otbors  set 
about  to  discover  the  fraud.  If  any  was  be- 
ing perpetrated.  Isaac  Brovni  says  ttiat  oe 
had  a  good  deal  to  do  with  sending  Dlg^  to 
get  the  dip  of  paper  berelnafter  refmed  to. 
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and  tbat  It  might  be  said  that  he  sttit  Diggs 
for  it,aDd  that  Diggs  came  right  back  with  It. 
Dlggs  testifies  that  he  did  not  mean  to  rote 
imtll  the  aftomoon,  bnt  In^  the  forenoon  he 
met  Fred  Woodson,  who  asked  him  If  be  had 
voted  yet  He  answered,  "Na"  Woodson 
thai  aald  to  him,  "Yon  go  and  vote,  and  you 
aek  Mllby  about  It,  and  tiiey  wUl  give  yon  a 
slip  of  paper,  and  bring  that  to  me,  and  I 
will  pot  yon  onto  aometblng."  "Of  conrse," 
he  says,  *'I  did  not  know  what  'putting  you 
onto  something'  meant."  When  Dlggs  vot- 
ed, he  received  from  UUby  a  slip  of  papn-, 
as  hereinafter  detailed.  He  says  that  after 
he  voted  he  found  ont  what  the  slip  of  paper 
meant;  that  he  discovered  where  to  get  the 
money;  that  he  got  $5  on  the  slip,  and  then 
annaidered  It.  He  does  not  testify  as  to 
how  he  dUKovered  where  to  get  the  money. 
When  he  gc^t  the  slip  he  went  to  see  Wood- 
wn,  bat  WoodsMi  was  out,  and  he  took  the 
dip  of  pa|>er  to  Brown  at  Brown's  store. 
There  -were  qnlte  a  nvmber  of  gentlemen 
there.  The  slip  was  shown  to  them,  and 
there  was  quite  a  discussion  over  It.  It 
nad,  "Mllby  all  right**  After  the  discus- 
sion Brown  asked  Dlggs  If  he  knew  what 
that  was  for,  and  tolA  him  that  It  was  f3 
for  bis  vote;  that  then  he  did  not  know 
where  to  get  the  money,  but  discovered 
where  to  get  it.  llr.  Height  teetlfled  that  be 
was  present  at  Brtmn'B  store  when  the  slip 
of  paper  was  being  examined;  that  Dlggs 
w«it  out  of  the  store  to  get  some  money,  and 
took  tbe  Blip  with  him;  that  Dlggs  and 
WtMdson  went  around  together  on  tiie  street; 
that  he  followed  them;  that  Woodson  went 
Into  an  alley  with  Dlgsa,  and  In  a  moment 
came  ont,  leaving  Dlggs  In  the  alley,  and 
said  to  Halght,  "There  Is  where  be  la  get- 
ting his  money;"  tbat  at  that  time  Dlggs 
and  one  Johnny  Boblnson,  wbo  was  a  bar- 
ber In  tbe  town,  bad  stepped  ont  ct  the  main 
alley  Into  a  Uttle  all^  behind  a  saloon,  and 
Trltness  walked  In  from  where  he  was,  and 
saw  Boblnson  give  Dlggs  some  sliver  dollars; 
tbat  he  was  about  eight  feet  from  them  at 
the  time,  and  came  up  juat  as  Boblnson  was 
giving  the  money  to  Dlggs;  tbat  tbey  were 
In  from  tbe  street  about  75  feet;  that  Jnst 
88  tbe  witness  stepped  up  Boblnson  gave 
Dlggs  tbe  money.  Tbe  following  Is  what 
occnrred  between  appellant  and  Dlggs  when 
Dlggs  went  to  vote:  When  Dlggs  went  Into 
the  polling  booth  he  called  for  the  aiqtellant 
to  give  blm  some  Instruction  about  his  bal- 
lot Dlggs  asked  the  ai^Uant  If  an  "X" 
at  the  toip  of  the  national  ticket  voted  the 
whole  ticket  He  wanted  to  vote  the 
straight  Bepubllcan  ticket  He  knew  at  the 
time  he  made  tbe  Inquiry  the  ect  of  voting 
an  "X"  at  the  top  of  a  ticket  he  wished  to 
vote.  Something  was  said  In  the  same  con- 
versation as  to  how  to  mark  the  ballot  In 
order  to  Tote  for  governor  on  down.  This 
was  b^ore  the  silp  of  paper  was  given  by 
the  appellant  to  Dlggs.  Appelant  did  not 
1*41  Dlggs  how  to  vote  further  tban  tbat  an 


"X"  at  tbe  top  of  the  natkmal  ticket  voted 
the  entire  ticket.  When  Dlggs  asked  aK>el- 
lant  this  question,  he  further  said,  "I  heard 
there  was  a  piece  of  paper  being  given." 
and  appellant  answered,  "Yes,  that  Is  all 
right"  and  while  Dlggs  was  marking  his 
ballot  aivellaut  took  out  of  his  pocket  a 
book,  and  tore  from  it  a  piece  of  pap^,  and 
turned  to  the  wall  and  wrote  thereon.  Dlggs 
marked  and  folded  his  ballot  and  appelant 
put  the  slip  of  papCT  down  by  the  side  of  It 
and  went  ont  of  the  booth.  The  slip  of  pa- 
per contained  tbe  words.  "MUt^  all  right" 
Dlggs  furttier  testified  that  nothing  was  said 
.  as  to  bow  he  sbould  vote,  and  nothing  as  to 
what  the  slip  of  paper  was  for,  and  that  ap- 
pellant did  not  know  how  be  (Dlggs)  voted. 
It 'Is  fair  to  infer,  however,  from  tbe  fact 
tbat  appellant  was  In  tlie  booth  while  Dlggs 
was  marking  his  ballot  tbat  be  did  know 
how  Dl^  voted.  Fred  Woodson,  who  was 
Instrumental  In  sending  Dlggs  In  to  get  the 
slip,  and  who  piloted  Diggs  to  Johnny  Bob- 
lnson, where  be  Is  supposed  to  have  re- 
ceived money  thereon,  was  nott  called  as  a 
witness  by  the  state,  and  no  reason  was  ■ 
given  tor  not  calling  him.  Boblnson  was  not 
a  witness.  Isaac  Brown  was.  There  was 
no  testimony  showing  any  acquaintanceship 
between  Johnny  Boblnstm  and  the  appellant, 
nor  was  it  shown  that  they  banged  to  the 
same  political  party,  or  were  in  any  way  in- 
terested In  the  success  of  any  particular 
candidate  for  olflce.  But  It  Is  reasonable  to 
Infer  from  the  testimony  that  Woodson  was 
acting  in  the  role  of  a  detective,  and  that  he 
knew  the  plans  of  tbe  consplratws,  and  wbo 
had  charge  of  the  corruption  fund;  for  he' 
told  Dlggs  that  he  would  put  him  onto  some- 
thing after  he  voted,  and  the  something  he 
put  him  onto  was  getting  the  money  from 
Boblnson.  Under  these  facts  tbe  Jury  was 
Justified  in  bdleving  that  the  appeDant  and 
BoUnson  wore  cfmfederates  in  a  scheme  to 
cwmptly  InfloMice  Sectors,  and  that  tbe  ap- 
pellant's part  In  the  scheme  was  to  give  ont 
information  by  m«ms  of  the  slip  of  paper  to 
his  confederates  as  to  how  tbe  Sector  voted, 
in  order  that  the  corruption  money  tbweto- 
fore  iHvmlsed  ml^t  be  paid  as  jwomlsed. 
The  giving  out  by  the  judge  of  the  election 
of  a  slip  of  paper  marked  as  this  was  is  a 
strong  circumstance  tending  to  shtfw  that 
the  appellant  imd  some  one  on  the  outside 
were  acting  in  concert  in  knowing  bow  tbe 
elector  to  whom  the  slip  was  glv«i  voted. 
It  is  true  that  there  was  no  attempt  made 
by  the  appellant  in  the  election  booth  to  In- 
fluence Dlggs  in  giving  his  vote  further  than 
giving  to  blm  the  slip  of  paper,  and  no  at- 
tempt was  made  by  any  one  on  the  outside 
to  Influence  blm  In  giving  bis  vote.  He  did 
not  know,  when  he  came  to  vote  and  re- 
ceived the  slip,  what  it  indicated.  He  did 
not  know  It  was  of  any  value  whatever.  He 
did  not  know  that  it  represented  money. 
He  did  not  learn  this  until  aftor  he  hod 
voted,  and  then  from  Isaac  Brown  at 
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Brown's  Btora  He  must  bare  known,  bow- 
ever,  that  It  was  given  to  him  by  the  appel- 
lant  toe  an  unlawful  purpose.  Notwith- 
standing the  want  of  knowledge  in  tbe  par- 
ticulars we  have  Indicated  on  the  part  of 
Dtggs,  tbe  Jury  was  Justified  In  believing 
that  giving  tbe  slip  of  paper  to  him  by  the 
appellant  was  an  act  In  furtherance  of  a 
general  conspiracy  between,  the  appelant 
and  others  to  corruptly  influence  voters  at 
that  election.  80  far  as  tbe  appellant  Is 
concerned,  the  attempt  to  corrupt^  Influence 
tbe  voter  was  made  by  bim  when  he  gave 
to  tbe  voter  the  slip  of  paper  on  which  mon- 
ey, under  a  previous  agreement  between  him- 
and  his  coconspirators;  was  to  be  paid  to 
tbe  voter  iffoduclng  the  slip;  and  under  such 
circumstances  it  is  immatnial  whether  or 
not  the  voter  knew  the  attempt  to  influence 
his  Tote  was  being  made.  Tbe  crime  with 
wbicfa  tbe  aiqiiellant  Is  cliarged  Is  most  de- 
testable. If  this  crime  prevails,  tb«i  cor^ 
ruptlon  will  reign  in  high  i^aces,  and  Kpre* 
sentatlve  government  will  speedily  come  to 
an  end.  Patriotic  Juries,  wboi  circumstan- 
ces are  disclosed  soch  as  in  this  case,  are 
apt  to  convict,  and  the  courts  should  not  In- 
terfere  with  tbeir  verdicts  unless  there  Is  an 
utter  failure  of  evldraice  to  support  the  same. 
We  are  convinced  that  tbe  appellant  intend- 
ed to  corrupt  Dlgga  In  giving  his  vote  when 
he  informed  him  he  should  receive  the  slip 
of  paper,  and  that  this  Intent  mis  carried 
into  execution  when  the  slip  of  paper  was 
given  to  the  voter.  So  far  as  tbe  appellant 
was  concerned,  the  part  he  was  to  perform 
In  the  attempt  to  corrupt  tbe  voter  was  con- 
summated  when  he  gave  out  fbe  sHp,  and  as 
to  him  tbe  crime  was  complete.  Tbe  in- 
formation is  In  tbe  statutory  language,  and 
sets  forth  tbe  means  by  which  the  voter  was 
to  be  corrupted  In  giving  his  vote,  and  we 
think  this  Is  sufflcleait  Section  7421.  supra, 
under  which  the  Infortnatlon  was  drawn, 
and  under  which  Judgment  was  pronounced, 
is  general  in  Its  langiiage,  and  applies  to  all 
persons  who  attempt  to  corrupt  tbe  T'^ter, 
and.  In  point  of  time,  is  the  last  expression 
of  tbe  legislative  will. 

The  Judgment  of  tbe  court  below  is  af- 
firmed. 

REAVIS,  C.  J.,  and  FULLERTON,  DUN- 
BAR, ANDER3,  MOUNT,  and  HADLEY, 
JJ.,  concur, 

(2T  Wash.  16) 

ANRUD  et  al.  v.  SCANDINAVIAN-AMBR- 
lOAX  BANK. 
(Supreme  Court  of  WaehlDgton.    Dec  23i 
1901.) 

HORTOAOBS  —  FDRBCLOSDRE  —  NGCESSART 
PARTIES-^EIRS— NECBS3ITT  OP  TBNDBR. 

1.  Ballln^r's  Anu.  Codes  &  St.  S  4640.  pro- 
vides that  the  title  of  any  deceased  person  in 
real  estate  shall  vest  immediately  in  hia  heirs 
or  devisees,  subject  to  his  debts,  and  no  ad- 
miaistration  or  decree  of  dlstrlbutiOD,  or  other 
order  of  court,  shall  be  necessary  to  vest  such 


title,  and'  any  sncn  befr  or  devisee^  Jointly  or 
Bererally,  may  sue  for  his  respective  interest, 
whether  lettws  have  beeo  granted  or  not.  any 
person  except  the  executor  or  administrator, 
and  those  lawfully  claiming  under  him.  Hfid, 
that  the  heirs  of  a  mortgaKor  are  Indispensable 
parties  to  foreciosure  proceedings  instituted 
after  the  mortgagors  decease. 

2.  Heirs  who  were  not  made  parties  to  an 
action  to  foreclose  a  mortgage  on  their  an- 
cestor's  property,  instituted  after  his  decease, 
may  sue  to  recover  their  interest  iu  the  prop- 
erty from  the  purchaur  without  paying  into 
court  or  tendering  to  the  purchaser  the  pro- 
portion of  the  debt  for  which  their  intovst 
was  pledged* 

An>eal  from  superior  court,  King  conaty; 
Boyd  J.  Tallman,  Judge. 

Action  by  Mildred  OUve  Anrud  and  others, 
by  £^ank  A.  Jones,  tbdr  guardian,  against 
tbe  Scandinavian-American  Bank.  From  a 
Judgment  In  favor  of  the  defendant,  ttie  mi- 
nor plaintiffs  appeal.  Revved. 

S.  8.  Langland,  for  appellants.  Balllnger, 
Ronald  &  Battle,  for  respondent. 

WHITE, '  J.  This  Is  an  action  by  Frank 
A.  Jones,  as  guardian  of  the  infant  children 
and  heirs  of  O.  E.  Anrod,  deceased.  Tbe 
appointment  of  appellant  as  such  guardian, 
and  tbe  corporate  capacity  of  the  respondent, 
are  alleged.  The  comj^alnt,  In  substance^ 
then  alleges  that  MOdred  OUve  Anrod,  Ar- 
thur T.  Anrud,  and  Hden  A.  Anrud  are  tbe 
infant  cbildroi  ot  O.  E.  Anrud,  deceased; 
that  O.  E.  Anrud  died  intestate  in  June,  1898. 
being  at  the  time  of  his  death  a  resident  of 
King  county.  Wash.;  that  at  the  time  of  bis 
death  be  was  tbe  owner  in  fee  simple  and 
possessed  of  a  certain  tract  of  land  in  said 
King  county,  as  his  sole  and  separate  prop- 
erty and  estote.  The  land  is  fully  described 
In  the  complaint;  that  there  survive  tbe 
said  O.  EL  Anrud,  as  bis  sole  heirs  at  law, 
the  above-naxed  cliildren  and  his  widow, 
Matilda  Anrud.  On  the  2Sth  of  November, 
1888,  said  Matilda  Anrud  was  appointed  to 
administer  upon  tiie  estate  (tf  the  said  de- 
cedent On  the  20th  of  October.  1892.  O.  B. 
Anrud  and  bis  wife  .executed  to  the  appel- 
lant a  mortgage  of  that  date  on  tbe  said  land 
to  secure  tbe  sum  of  $3,500.  On  the  Stb  .of 
June,  1809.  an  action  was  commoiced  to 
foreclose  said  mortgage.  Matilda  Anrud,  as 
administratrix  of  tbe  estete  of  O.  B.  Anrud, 
and  In  her  own  right,  add  certain  other  "pw- 
sons,  woe  made  defendants  In  said  action. 
The  Infant  children  of  said  O.  B.  Anrod  were 
not  made  defendants,  and  they  w«e  not  par- 
ties to  tne  action,  nor  served  with  nny  pro- 
cess therein.  On  the  8d  day  of  October,  1899^ 
Judgment  was  recovered  in  said  action 
against  tbe  defendante  therein,  foreclosing 
said  mor^ge  on  said  land  as  to  said  defoid- 
ants.  On  the  18th  of  November,  IB&d,  by 
virtue  of  said  Judgment  and  order  in  ssld 
action,  all  the  mterrat  of  said  defendants  la 
said  land  was  sold  to  thb  resp<mdait  for 
600,  leaving  a  deficiency,  for  wblcfa  a  Judg- 
ment against  said  Matilda  Anrod  and  the  es* 
tato  of  O.  E.  Anrod  in  the  sum  of  13,200  was 
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entered.  Said  sale  was  conflrOied '  on  the 
3lBt  of  July.  1900^  Tlie  deficiency  judgment 
against  said  Matilda  Anrud  and  the  estate  of 
O.  E.  Anrud  was  satisfied  by  surrender  to  re- 
spondent of  certain  collateral  Becurity.  It 
is  also  allied  that  all  the  debts  ot  said  de- 
cedent, and  costs  and  charges  of  admlnlster- 
iag  his  estate,  have  been  folly  paid;  that  the 
respondent  is  hi  possession  of,  and  claims  it 
Is  entitled  to  the  possession  of,  all  of  said 
land,  and  claims  to  be  the  sole  and  excla- 
slve  owner  thereof  under  Its  purchase  at  the 
foreclosure  sale.  It  Is  alleged  that  this  is  a 
cloud  upon  the  title  of  the  said  minor  heirs. 
It  is  distinctly  allied  that  no  action  or  pro- 
eeedlng  whatever  was  ever  brought  in  any 
court  against  said  minor  heirs  to  foreclose 
or  determine  their  Interest  in  said  land.  By 
the  complaint  they  claim  the  undivided  two- 
ninths  Interest  in  said  land.  The  prayer  of 
the  complaint  Is  that  the  said  Judgment  be 
declared  null  and  void,  and  that  the  a^el- 
lant  minors  be  declared  the  owners  of  a  two- 
nlutbs  interest  in  fee  simple  in  said  land, 
free  and  clear  of  any  adverse  interest  of  the 
respondent,  and  that  a  partition  on  this  basis 
be  made  between  the  minor  heirs  and  the 
respondent,  etc.  To  the  complaint  a  demur- 
rer was  Interposed  by  the  respondent  on  the 
ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  etc.  This  de- 
murrer was  sustained.  The  ruling  of  the 
court  in  this  respect  is  assigned  as  error. 
The  appellants  elected  to  stand  upon  the  com- 
plaint, and  Judgment  dismissing  the  action 
was  rendered.  From  this  Judgment  the  ap- 
peal is  taken. 

The  appellants  contend  that  there  Is  but 
one  pr(HK)s]tlon  Involved  in  this  appeal,  and 
that  is,  can  the  heirs  be  deprived  of  their 
right,  title,  and  interest  In  the  land  In  con- 
troversy  without  having  been  made  parties 
to  the  action  in  the  foreclosure  proceeding 
meatioaed  in  the  complaint?  Hie  respond- 
ent contends  that  the  minor  heirs  were  not 
necessary  parties  to  the  foreclosure  suit; 
that  if  they  were,  they  cannot  malntaio  this 
action,  because  they  do  not  tender  Into  court 
or  to  the  respondent  the  proportion  of  the 
debt  for  which  their  Interest  in  the  land 
was  pledged.  We  have  recently  held  that 
there  la  no  necessity  for  a  decree  ot  order 
of  distribution  of  a  probate  court  in  order 
to  pass  title  to  the  real  property  from  the 
ancestor  to  the  heir;  that  the  rule  as  It  for- 
merly existed  In  this  state,  "that  the  inter- 
vention of  the  probate  court  and  an  adju- 
dication and  distribution  thereunder  -are  es- 
sential to  the  passing  of  the  title  of  the  an- 
cestor to  the  heir  so  perfected  as  to  make  It 
beneficial  to  him."  has  been  changed  by 
Acts  1805,  p.  197  <sectlori  4640"  et  seq.,  Bal- 
Unger"!  Ann,  Codee  &  St).  Griffin  v.  Warbhr- 
ton,  23  Wash.  231,  62  Pac.  705.  Section  4040. 
snpra,  \9  as  follows:  "When  a  person  dies 
seized  of  lands,  tenements  or  hereditaments, 
or  any  right  thereto  or  entitled  to  any  In- 
terest therein,  la  fee  or  for  the  life  of  anotbec. 


bfti  title  shall  vest  immediately  In  bfs  heirs 
or  devisees,  subject  to  his  debts,  family  al- 
lowance, expenses  of  administration  and  any 
other  charges  for  which  such  real  estate  Is 
liable  under  existing  laws.  Ko  administra- 
tion of  the  estate  of  such  decedent,  and  no 
decree  of  distribution  or  other  finding  or  or- 
der of  any  conrt  shall  be  necessary  ih  any 
ease  to  vest  such  title  In  the  heirs  or  devi- 
sees, but  the  same  shall  vest  in  the  heirs  or 
devisees  Instantly  upon  the  death  of  Such 
decedent:  provided,  that  no  person  shall  be 
deemed  a  devisee  until  the  will  has  been  pro- 
bated. The  title  and  right  to  possession  of 
such  lands,  tenements  or  hereditaments  so 
vested  in  such  heirs  or  devisees,  together 
with  the  rents,  Issues  and  profits  thereof, 
shall  be  good  and  valid  against  all  persons 
claiming  adversely  to  the  claims  of  any 
such  heirs,  or  devisees,  excepting  only  the 
executor  or  administrator  when  appointed, 
and  persons  lawfully  claiming  under'  such 
executor  or  administrator;  and  Any  one  or 
more  of  such  heirs  or  devisees,  or  their  gran- 
tees, jointly  or  severally,  may  sue  for  and 
recover  their  respective  shares  or  interests 
In  any  such  lands,  tenements,  or  heredita- 
ments and  the  rents,  ls8ue»  ahd  profits  there- 
of, whether  letters  testamentary  or  of  admin- 
istration be  granted  or'not.  from  any  persoh 
except  the  executor  or  administrator  and 
those  lawfully  claiming  under  such  exfecutor 
or  administrator."  The  language  of  this 
section  leaves  no  room  for  construction.  It 
declares  that  the  title  of  the  ancestttr  shall 
vest  in  the  heirs  instantly  on  the  death  of 
the  ancestor.  On  the  death  of  O.  E.' Anrud 
this  title  instantly' vested  in  his  belrs,  and 
was  as  complete  a  title  by  operation  of 
law  as  any  grantee  could  have  obtained  trotA 
O.  E.  Anrud  in  his  lifetime.  Under  sectlml 
4640,  supra,  the  administrator  Is  entitled  only 
to  the  possession  of  the  real  estate,  and  to 
sell  the  same  In-  the  course  of  adttltilAtr&tlon 
If  there  is  not  sufficient  personal  i>rtfperty' to 
pay  the  debts  of  the  decedent''  Tlleiv'ls 
nothing  In  the  law  of  1805,  supra,  indleatifl^ 
that  the  heir  Is  devested-of  bis  estate  by  tbe 
appointment  of  the  administrator.  HelsnOt 
made  the  representative  of  the  heir  ia  suits 
affecting  the  property.  The  heir  can  plead 
payment  of  the  mortgage.  Or  get  up  any*  other 
lawful  defense,  independent  of  the  adminis- 
trator. 2  Jones,  Mortg.  8  1414.  In  the  fore- 
closure proceeding  mentioned  in  the  com*- 
plaint  the  administratrix  did  not  claim  the 
real  estate  sold  adversely  to  the  heirs.  The 
claim  of  thfe  respondent  was  adverse  to  the 
heirs  as  well  as  to  the  administratrix.  Re- 
spondent did  not  claim  under  the  adminis- 
tratrix but  ' under  the  ancestor,  '  Under  the 
law  of  1805,  supra,  the  title  and  right  to 
the  possession  of  the  land  In  the  heir  were 
.  good  and  valid  against  all  persons  claiming 
adversely  to  the  claims  of  such  heir,  except 
the  claim  of  the  executor  or  administrator. 
or  those  claiming  under  them.'  Under  this 
Jaw  the  administrate  bad  ntf>-tttlo  In  the 
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land;  but  a  mere  right  of  temporary  pos- 
session, with  the  right,  In  course  of  admin- 
istration, to  apply  the  land  to  the  payment 
of  the  ancestor's  debts,  If  snfflclent  personal 
property  was  not  arallable  for  that  purpose. 
While  he  may  be  a  proper  party  In  fore- 
closure proceedings,  It  is  <mly  In  exceptional 
cases  that  he  Is  a  necessary  party  where  the 
mortgagor  dies  seised  of  the  fee.  The  rule  Is 
thus  laid  down  by  Story,  And  Is  snstalned 
by  numerous  authorities:  "If  the  mor^agw, 
who  Is  owner  of  the  fee.  should  die,  his  heir 
Is  an  indispensable  party  to  a  bill  to  fore- 
close, so  that.  If  he  be  without  the  jurlsdle- 
tlon  of  the  court,  the  cause  cannot  be  fur- 
ther proceeded  In.  But  ordinarily  It  is  not 
necessary  to  bring  the  personal  representa- 
tive of  the  mortgagor,  in  such  a  case,  be- 
fore the  court;  for  the  heir  alone  has  a 
right  to  the  equity  of  redemption,  which  It  Is 
sought  to  foreclose,  and  the  mortgagee  Is 
under  no  obligatiofa  to  Intermeddle  with  the 
personal  assets,  or  to  seek  an  account  there- 
of." Story,  Eq.  PI.  (10th  Ed.)  f  196;  2  Jones, 
Mortg.  §  1414;  Hill  t.  Townley,  45  HInn. 
167,  47  N.  W.  653;  Stark  v.  Brown,  12  Wis. 
572,  78  Am.  Dec.  762;  Britton  v.  Hunt,  9 
Kan.  228;  Mulr  r.  Gibson,  8  Ind.  187.  "They 
[the  heirs]  stood,  as  to  the  land  and  mort- 
gage, In  the  place  of  their  ancestor,  and 
the  plaintiff's  remedy  by  a  foreclosure  of 
the  mortgage  was  directly  against  them, 
whatever  additional  remedy  they  may  have 
against  the  administrator, .  and  without  re- 
gard to  the  right  of  the  heirs  to  have  the 
mortgage  debt  paid  out  of  the  personal  es- 
tate of  the  intestate.  The  cause  of  action, 
the  right  of  the  mortgagee  to  foreclose  the 
mortgage,  survive  against  the  heir,  not 
against  the  administrator."  Fraser  v.  Bean 
(N.  C.)  2  S.  E.  159.  We  have  examined  Har- 
wood  V.  Marye,  8  Cal.  CSO;  Bayly,  v.  Muehe, 
65  Cal.  345.  3  Pac.  467,  4  Pac.  486;  Monterey 
Co.  V.  OuBhing,  83  Cal.  507,  23  Pac.  700,  and 
Collins  v.  Scott,  100  Cal.  446,  34  Pac.  1085,— 
cited  by  the  respondent  For  reasons  sim- 
ilar to  those  given  in  the  California  cases, 
we  held  In  Balch  v.  Smith,  4  Wash.  497,  30 
Pac.  648,  that  the  ordinary  and  usual  way  In 
which  the  title  of  the  ancestor  descended  to 
the  heir  In  such  a  shape  as  to  make  it  avail- 
able to  bim  Is  by  a  decree  of  distribution. 
The  act  of  1895,  supra,  which  was  passed 
since  that  decision,  and,  no  doubt,  in  view 
of  that  decision,  changes  the  rule  there  laid 
down;  and  it  is  expressly  provided  in  that 
act  not  only  that  the  estate  vMts  in  the 
heir  instantly  on  the  death  of  the  ancestor, 
but  that  the  heir  may  maintain  an  action, 
even  if  letters  of  administration  have  been 
granted,  to  recover  his  share  or  interest  In 
the  lands,  an^  the  rents  and  profits  thereof, 
against  any  person  except  the  executor  or  ad- 
ministrator, and  those  lawfully  claiming  un- 
der such  executor  or  administrator.  "Those 
claiming  under  such  executor  or  administra- 
tor" refers  to  persona  and  their  successors 
who  have  acquired  an  interest  In  the  land 


through  the  executors  or  admlnlstratOTs  by 
lease  er  sale,  lu  due  course  of  administra- 
tion, as  where  the  estate  is  sold  the  ex- 
ecutor or  administrate  to  pay  the  debts  of 
the  intestate.  As  the  heir  may  maintain  an 
action  against  all  exc^t  the  restricted  class, 
it  would  follow  that  In  order  to  bar  such  an 
action  the  heir  should  be  made  a  party  to 
foreclosure  proceedings,  as  the  philnUff  In 
such  proceeding  does  not  belong  to  the  re- 
stricted class.  We  think  that  the  heirs  were 
Indispensable  parties  in  the  foreclosure  pro- 
ceedings instituted  by  the  resptmdent  herein 
to  foreclose  his  mortgage  on  the  laud  mort- 
gaged to  It  by  their  ancestor. 

Is  the  complaint  devoid  of  equity  because 
of  failure  to  tender  Into  court  or  to  respond- 
ent the  proportion  of  the  debt  for  which 
their  Interest  in  the  property  was  pledged? 
The  minor  heirs  have  never  bad  their  day  in 
court,  so  that  It  can  be  said,  as  against 
them,  that  there  Is  any  sum  due  on  the 
mortgage.  That  is  one  of  the  very  questions 
they  had  a  right  to  litigate  in  the  foreclosure 
proceedings.  2  Jones,  Mortg.  S  1414.  It  ap- 
pears by  the  complaint  that  the  decree  of 
foreclosure  as  to  the  wife's  one-third  of  the 
property  was  effective,  and  that  this  interest 
was  sold;  and  it  is  expressly  alleged  in  the 
complaint  that  only  the  Interest  of  the  de- 
fendant In  the  action  was  foreclosed  and 
sold,  that  72,500  was  realized  from  the  sale 
of  such  Interest,  that  there  was  an  unpaid 
balance  of  $3,200,  and  that  this  was  after- 
wards paid  by  the  administratrix  and  Matil- 
da Anrud.  It  has  been  held  that  where  the 
administrator  was  the  sole  party,  and  the 
heirs  were  not  parties,  although  necessary 
parties,  the  sale,  while  it  conveyed  no  title 
to  the  land,  amounted  to  an  equitable  as- 
signment to  the  purchaser  of  the  mortgage 
security.  Stark  v.  Brown,  supra.  It  may  be 
that  a  mistake  has  been  made  In  the  fore- 
closure proceedings,  and  that  equity  would 
relieve  the  purchaser  at  such  sale.  As  to 
this,  however,  on  the  facts  before  us,  we 
cannot  now  decide,  as  it  does  not  appear 
from  the  complaint  in  this  action  that  any 
such  mistake  was  made.  If  such  Is  the 
case,  it  should  be  set  up  by  the  respondent 
by  way  of  cross  complaint. 

The  Judgment  of  the  court  below  is  revers- 
ed, and  this  cause  Is  remanded,  with  instruc- 
tions to  overrule  the  demurrer. 

REAVIS,  C.  J.,  and  DUNBAR.  FULLER- 
TON,  HADLEY,  ANDERS,  and  MOUNT,  JJ., 
concur. 


m  Waah.  tGD 

FRASER  et  a1.      RUTHERFORD  et  aL 
(Supreme  Court  of  Washington.    Dec.  1^ 
1901.) 

LOOa— LABOR  LIENS— DEMAND— COSTS. 

Under  Laws  1899,  p.  143,  declaring  that 
in  an  action  to  enforce  a  labor  lien  on  lognt. 
no  cotita  shall  be  allowed  to  lieuholders,  do- 
less  demand  has  been  made  for  payment  be- 
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fore  suit,  anleBS  the  lienor  had  reasonable 
ground  to  believe  that  the  owner  was  attempt- 
ins  to  prevent  enforcement  of  the  lien,  it  was 
error  to  award  costs  where  the  lienor  had 
neither  made  demand  nor  the  conrt  found  that 
the  owner  was" attempting  to  prevent  enforce- 
ment; and  the  fact  that  the  claim  was  denied 
and  litigated  after  the  oommeQcemeat  <rf  tha 
suit  did  not  obviate  the  necessitr  for  auch  de- 
mand. 

Appeal  from  superior  court,  Elng  county; 
Wm.  Hickman  Moore,  Judge. 

Proceedings  by  Allen  H.  Fraaer  and  others 
against  George  O.  Rutherford,  and  others. 
From  a  decree  fw  plaintiffs,  defendants  ap- 
peaL  Beversed. 

J.  W.  Baybnm,  for  appellants.  Pattecson 
ft  Stesly,  for  respondents. 

BEAVIS,  a  J.  Action  to  foreclose  labw 
liens  on  logs.  A  number  of  labor  Uens  were 
consolidated,  and  respondents,  In  their  own 
right  and  as  assignees,  commenced  this  snlt 
to  foreclose  them.  A  genera!  denial  to  the 
complaint  was  filed  by  aE^Uants,  and  there- 
after a  supplemental  answer  was  made,  which 
set  out  ^t  subsequent  to  the  commencement 
of  the  action,  In  February,  1900,  defendants 
Rutherford  &  McEenzie  paid  to  the  plain- 
tiffs the  amn  of  f708.45,  which  sum  was  paid 
defendants  and  received  by  plaintiffs  In 
full  satisfaction  of  all  demands  on  account 
of  the  work  and  labor  performed  by  the  lien- 
ors. Plaintiffs  replied,  denying  the  allega- 
tions of  the  supplemental  answer.  The  case 
thereafter  proceeded  to  trial,  and  the  supe- 
rior court,  ruling  that  the  only  Issue  present- 
ed was  upon  the  supplemental  answer  and 
the  reply  thereto  of  plaintiffs,  made,  in  sul>- 
stance,  the  fcdlowii^  findings  of  fact:  That 
the  defendants  Rutherford  &  McEenzie  were 
engaged  In  the  logging  business  In  King 
county  between  March  1  and  October  1, 1899; 
that  they  employed  the  lienors  represented 
by  plaintiffs  to  labor  and  work  In  their  log- 
ging camp,  and  assist  tliem  in  cutting,  haul- 
log,  and  securing  certain  described  logs;  that 
Hiere  was  due  to  plaintiffs  before  the  com- 
mencement of  the  suit  the  sum  of  fTOS.^; 
that  such  sum  was  a  lien  on  certain  describ- 
ed logs  m  King  county;  and  that  such  logs 
were  stiU  within  King  county.  The  eighth 
finding  of  fact.  In  substance,  is  that  on  the 
19th  of  February,  1900,  there  was  due  plain- 
tiffs on  account  of  the  liens  the  principal  sum 
■of  $706.^,  and  ttie  further  sum  of  ¥15.60  as 
Interest,  and  also  the  snm  of  $70.84,  attor- 
ney's fees;  tliat  at  that  date  the  defendants 
agreed  and  did  pay  to  plaintiffs,  and  plaintiffs 
received  from  said  defendants,  the  sum  at 
1706.45,  which  said  sum  was  paid  by  defend- 
ants and  received  by  plaintlfb  as  a  part  pay- 
ment, only,  of  the  amount  due  on  account 
of  other  claims  herelnb^ore  mentioned.  At 
the  same  time  it  was  stipulated  and  agreed 
that  the  question  of  whetfa^  any  Interest  or 
■  any  attorney's  fees  or  any  costs  were  due 
plaintiffs  herein,  and,  if  so,  how  much,  should 
tw 'tried  and  snbmltted  to  the  couirt  upon  the 


Issues  raised  in  respect  thereto  by  the  plead- 
ings; that,  by  agreemei^t  of  the  parties  at 
the  time,  said  questions  were  especially  re- 
served for  the  determinaticm  of  the  court. 
As  conclusions  ot  law,  the  court  declared  that 
on  the  19th  of  FelM*uary,  1900,  defendants 
were  indebted  to  the  plaintiffs  on  account  of 
the  Uens  in  the  sum  of  $708.45,  and  tbe  -fur- 
ther sum  of  $15.50  as  interest,  and  the  sum 
of  $70.84  as  attorney's  fees;  that  upon  said 
date  they  paid  plaintiffs  on  account  thereof 
the  sum  of  $708.45;  that  then  is  now  due 
plaintiffs  firom  defendant,  and  .each  of  them, 
the  snm  ct  $86.84,  and  in  addition  thereto 
plaintiffs  were  ^titled  to  recover  the  costs 
of  snlt.  Some  exceptions  were  taken  to  llie 
findings  by  appellants,  but,  from  an  examina- 
tion of  the  record,  we  are  ctmteut  to  accept 
them.  The  Judgment  for  Interest,  attorney's 
fees,  and  costs  was  adjudged  a  Ucm  upon  the 
logs,  and  a  sale  directed  for  the  satisfaction 
thereof. 

It  is  deemed  unnecessary  to  spedflcally 
mention  tbe  assignments  of  error.  It  is  not 
observed  that  the  trial  court's  c(mstractl(»i 
of  the  Iraues  presented  upon  tbe  supplemen- 
tal answw  was  error,  but  tbe  exception  by  ap- 
pdlants  to  the  allowuice  of  costs  off  the  suit 
and  attorney's  fees  seems  to  be  well  foimded. 
The  law  applicable  to  tbe  taxation  of  costs, 
which  in  this  character  of  action  bidndes, 
as  of  the  same  nature,  attorney's  fees,  Is 
found  in  the  proviso  ot  section  1  of  tiie  act 
of  March  13, 1899  (Laws  1899.  p.  US),  which 
provides  as  follows:  "That  In  no  action 
brought  under  the  provisions  of  tills  act  shall 
costs  be  alloTred  to  lien  holders  unless  the 
demand  has  been  made  for  pe^ment  of  his 
Hea  claim  before  commencement  of  suit,  un- 
less thei  court  shall  find  the  daimants  at  the 
time  of  bringing  action  had  reascmable  ground 
to  believe  that  the  owner  or  the  person  hav- 
ing control  of  the  property  upon  which  such 
lien  Is  claimed  was  attempting  to  defraud 
such  claimant  or. prevent  the  odlectlra  of, 
such  lien."  In  the  present  case  it  Is  admit- 
ted there  was  no  demand  for  the  payment  of 
such  claims  before  the  commencement  of  tplo 
suit,  and  it  will  be  observed  that  the  court 
does  not  make  any  finding  that  the  claim- 
ants had  reasonable  ground  to  believe  that 
the  owner  or  the  person  having  control  of 
the  property  upon  which  such  lien  is  claimed 
was  attempting  to  defraud  such  claimant,  or 
prevent  the  ct^ection  ot  the  11cm.  The  con- 
tention of  counsel  for  respondente  that  the 
litigation  or  denial  of  the  claims  after  the 
commencement  of  the  suit  excused  or  obviat- 
ed tlie  necessity  for  a  demand  Is  not  sound. 
The  statute  seems  to  be  clear  and  explicit, 
and  its  Intention  is  that  the  owner  of  prop- 
erty shall  not  be  subject  to  the  C(»t  of  a 
foreclosure  suit,  or  to  attorney's  fees  therein, 
unless  demand  for  payment  has  been  made, 
or  unless  the  trial  court  may  find  that  tbe 
claimant  had  reasonable  ground  to  believe 
that  the  owner  or  person  having  control  of 
the  property  was  attempting  to  defraud  the 

Digitized  by  Google 


368 


67  PACIFIC  BEPOBTEB. 


(VPasb. 


claimant,  or  to  prevmt  the  collection  of  the 
claim.  There  Is  nothing  appearing  In  the 
record  here  Indicating  that  there  waa  reason- 
able ground  for  such  belief. 

The  decree  Is'  rerersed,  and  the  cause  re- 
manded, with  direction  to  modify  the  Judg- 
ment so  as  to  disallow  the  costs  of  the  suit 
and  the  attorney's  fees  to  claimants. '  The 
charge  of  Interest  seems  to  be  correct.  Ap- 
pellants win  recover  costs  on  appeal. 

FULLEBTOK,  DUNBAB,  ANDEBS.  and 
MOUNT,  JJ..  concur. 


m  WaA.  67) 

BARB  et  al.  t.  WOOD  et  al. 
(Sapreme  Court  of  Washington.   Dec^  24, 
1901.) 

CONVBYANCBS-CONSIDBRATION-COMMUmiT 
PROFSRTT—FRAUD—BBSCISSION. 

Defendant,  on  his  wife's  death,  besought 
her  heirs  to  convey  their  interesta  in  the  com- 
munity property  to  him.  The  heirs  were  kind- 
hearted,  but  illiterate,  and  out  of  sympathy  for 
defendant  execsted  deeds  of  all  to^r  interest 
in  the  estate.  Plaintiffs,  children  of  the  wife 
by  a  former  marriage,  alleged  that  defendant 
agreed  to  reconvey  toe  estate  to  them,  re> 
serving  to  himself  a  life  estate  therein.  Hie 
defendant). refused  to  execute  the  conveyance, 
and  plaintiffs  declared  their  deed  rescinded. 
Some  days  later  defendant  executed  a  will  be-, 

aueathing  the  property  to  the  heirs.  Plaintiffs 
enled  that  there  was  any  talk  of  a  will,  and 
their  teetimony  showed  that  th^  constantly, 
repeated  to  defendant  that  he  could  have  the 
use  of  it  while  he  lived  if  the  papers  showed 
that  ft  was  to  retnm  to  them  on  his  death.  The 
scrivener  testified  that  he  explained  the  legal 
rintlficaace  of  the  papers  signed  by  the  plain- 
tiffs ahd  of  the  will  which  defendant  would  ex- 
ecute, but  that  he  might  have  used  the  term 
"testamentary  devise"  when  referring  to  the 
will.  HtlA  that,  as  the  will  was  no  considera- 
tion for  the  conveyance,  and  did  not  r^^«seut 
the  true  intmt  of  the  parties,  and  the  deeds 
by  plaintiffi  were  rescinded  before  the  execu- 
tion of  the  agreement,  tii^  should  be  declared 
v^d. 

Appeal  from  superior  conrt,  Ghehalis  coun- 
iy;  Charles  W.  Hoi^don,  Judge. 

Bill  by  Melissa  Barr  and.  others  against 
M«rritt  Wood  and  others.  From  a  decree 
fw  defendants,  plaintiffs  appeal.  Berorsed. 

-  Q.  C.  Israel,  for  appellants.  J.  A.  Hutche- 
son  and  B.  O.  Cheney,  for  respondents. 

DUXBAR,  J.  In  1809  Mary  J.  Wood  and 
her  husband,  Merrltt  Wood,  lived  In  Che- 
halls  county.  Wash.,  upon  a  farm,  which 
they  had  acquired  during  their  married  life, 
said  farm  being  worth  about  $15,000;  and 
they  had  also  accumulated  $10,000  In  person- 
al property,— all  of  which  is  conceded  to  be 
community  property.  Each  had  been  mar- 
ried previous  to  their  marriage  with  each 
other,  aud  as  the  result  of  such  former  mar- 
riage each  had  a  family  at  the  time  of  their 
union.  The  children  of  the  said  Mary  J. 
Wood  by  her  former  marriage  were  Melissa 
Barr,  Thomas  .T.  Hall,  and  Hiram  D.  Hall, 
nnd  she  also  had  a  granddaughter,  Marga- 
ret S.  Calderwood,  the  only  child  of  a  de- 


ceased child  of  Mary  7.  Wood,  tbe  Issue  ot 
said  former  marriage;  all  of  whom  are  plain- 
tiffs In  this  action.  There  were  bom  to 
Mary  J.  Wood  and  defendant  Merrltt  Wood, 
dnrlDg  their  union,  tbe  defendants  Ddla  A. 
Marls,  George  W.  Wood,  William  G.  Wood, 
John  P.  Wood,  Maud  Wsgner,  and  Warren 
M.  Wood.  On  the  2l8t  day  of  Septeml>er. 
1899,  the  said  Maiy  J.  Wood  died  In  Cbebnlis 
county,  Wash.,  intestate,  leaving  as  heirs 
to  her  community  Interest  In  aatd  property 
all  ot  the  plaintiffs  and  all  of  defendants 
except  said  Merrltt  Wood;  These  heirs  all 
shared  equally  under  tbe  law.  For  the  pur- 
pose of  prerraiting  an  odministratiou  of  the 
estate  of  bis  deceased  wife,  and  for  tbe  ppr- 
pose,  as  he  said*  of  being  able  to  control 
the  property  until  he  died,  the  defendant 
Merrltt  Wood,  two  or  three  days  after  tbe 
death  of  bis  wife.  Induced  all  of  the  said 
belrs  to  execute  to  blm  a  deed  to  all  of  their 
Interests  In  the  real  estate  belonging  to  their 
deceased  mother,  and  a  bill  of  sale  to  all 
of  their  interests  In  such  personal  property. 
The  claim  of  tbe  plaintiffs  is  to  the  effef^t 
that  their  signatures  and  the  execution  of 
the  instruments  were  obtained  by  the  said 
Merrltt  Wood  without  the  payment  of  any 
consideration,  and  that  sncb  signing  and 
execution  were  accomplished  by  fraud  and 
false  representations  on  the  part  of  said 
Merrltt  Wood;  that  they  were  Induced  to 
sign  through  representations  by  said  Wood 
that,  if  they  would  so  deed,  and  sell  said 
interest,  he  would,  at  the  same  time,  la  con- 
sideration of  such  action  on  their  part,  exe- 
cute and  place  upon  record  In  tbe  office  of 
the  county  auditor  of  said  Chehalls  county 
a  deed  to  all  of  tbe  heirs,  conveying  to 
them  jointly,  and  share  and  share  alike,  all 
of  tbe  real  estate  owned  by  himself  and  de- 
ceased, and  would  therein  reserve  to  himself 
a  life  estate  in  said  property;  that  he  would, 
moreover,  execute  a  conveyance  of  all  of  the 
personal  property  in  the  same  manner,  re- 
serving unto  himself  the  right  to  use  the 
same  during  bis  life,  and  enjoy  the  increase 
thereof  as  his  property.  It  la  contended 
that  these  promises  were  the  sole  considera- 
tion moving  the  plaintiff  heirs  to  make  such 
conveyances  to  their  stepfather;  that,  by 
reason  of  the  relationship  existing  between 
them  and  the  defendant,  Merrltt  Wood,  they 
Imposed  the  utmost  confidence  In  him,  and 
relied  Implicitly  upon  his  statement  of  the 
kind  of  papers  he  would  execute  for  their 
protection;  that  he  wholly  failed  to  carry 
Into  effect  these  promises,  but  that  some  10 
days  after  the  deed  and  bill  of  sale  had 
been  executed  by  them  one  of  these  plain- 
tiffs (Melissa  Barr),  learning  that  defendant 
Merrltt  Wood  did  not  intend  to  carry  Into 
effect  his  promises  and  agreement,  announ- 
ced to  him  that  the  contract  was  rescinded 
so  far  as  she  was  concerned;  that  aftar  this 
time  said  Merrltt  Wood  executed  the  will  Id 
which  he  bequeathed  all  of  said  estate  to  the 
children  of  his  second  marriage,  the  defeud- 
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ants  herein,  and  the  children  of  Mrs.  Wood 
by  her  former  marriage,  the  plaintiffs  herein, 
share  and  ahare  alike.  The  complaint  pray- 
ed that  said  deed  and  the  transfer  of  the 
personal  property  be  declared  null  and  void. 
There  is  some  discussion  In  respondents' 
brief  of  the  question  whether  or  not  the  re- 
lief prayed  for  can  be  granted  under  the  al- 
legations of  the  complaint,  but,  this  being  an 
equitable  action,  the  court  will  consider  the 
complaint  amended  to  meet  the  requirements 
of  the  testimony  given  in  the  case.  At  the 
coDclntdoD  of  the  trial  the  court  dedded  that 
as  a  matter  of  law  the  plaintiffs'  action 
Bhonld  be  dismissed  for  want  of  equity,  and 
awarded  costs  to  the  defendants. 

Many  authorities  are  cited  In  support  of 
the  respective  contentions  of  the  parties  to 
the  action,  but,  as  we  view  the  case,  It  Is 
entirely  a  controversy  over  the  facts  proven. 
If  the  record  establishes  a£  facts  that  these 
plaintiffs  deliberately,  of  their  own  free  will, 
and  with  an  understanding  of  the  legal  ef- 
fect of  th«lr  agreement  entered  Into  a  con- 
tract with  defendant  Wood  by  which  they 
should  deed  him,  and  did  deed  him,  the  real 
property  of  the  estate,  and  give  bim  a  bill 
of  sale  of  the  personal  property  for  the  con- 
Blderation  of  the  will  In  their  favor,  which 
he  could  change  at  his  own  will,  knowing 
at  the  same  time  that  he  could  edl  the  prop- 
erty and  pass  title  to  it  at  any  time  to  an 
Innocent  purchaser;  knowing.  In  short,  that 
they  would  have  to  rely  entirely  upon  the 
honor  of  Wood  for  their  protection;  in  fact, 
if  they  entered  Into  the  agreement  under  the 
circumstances  as  contended  for  by  the  de- 
fendants,— then  the  decree  of  the  lower  court 
Is  right  and  the  parties  should  be  bound  by 
their  agreement  even  though  they  had  ac- 
tually given  Wood  their  property,  and  deliv- 
ered its  possession  to  him.  But  we  are  not 
able  to  gather  this  state  of  facts  from  the 
record,  which  we  have  examined  with  par- 
ticular care.  It  appears  from  the  record  that 
two  or  three  days  after  the  death  of  his  wife 
Wood  ascertained  that  he  was  not  the  owner 
of  his  wife's  share  of  the  community  prop- 
erty, he  having  before  presumed  that  be  was. 
rpon  obtaining  this  information,  with  great 
apparent  distress,  he  besought  these  plain- 
tiffs, before  they  had  returned  home  from 
^elr  mother's  obsequies,  to  make  over  their 
share  of  the  property  to  him  for  the  remain- 
der of  his  life,  and  pleaded  with  them  with 
tears  and  lamentations  not  to  break  him  up 
by  a  division  of  the  farm.  It  was  urged  by 
Mrs.  Barr.  one  of  the  plaintiffs,  that  she  was 
feeling  too  badly  to  enter  into  any  business 
negotiations;  that  she  desired  to  go  home, 
and  see  her  bnsband,  and  to  attend  to  the 
bnsinesB  afterwards.  Miss  Calderwood  and 
one  of  the  brothers  also  Insisted  that  they 
did  not  wish  to  be  bothered  with  the  busi- 
ness at  that  time.  Mr.  Wood  was,  however, 
eiceedingly  Importunate,  and  Insisted  that 
they  should  go  to  Montesano  at  once,  and 
luve  the  business,  attended  to.   The  plain- 


tiffs  finally  yielded  to  hie  tearful  entreaties, 
and  went  to  Montesano,  to  the  office  of  a 
lawyer,  who  had  been  employed  by  Mr. 
Wood  to  draw  up  the  proper  papers.  The 
record  shows  conclusively  that  these  plain- 
tiffs were  a  simple-minded.  Illiterate,  kind-  ' 
hearted  people,  and  that  It  was  purely  out 
of  sympathy  with  Mr.  Wood,  and  a  desire  to 
relieve  bis  apprehensions  about  a  division  of 
the  farm,  that  they  went  to  Montesano  at 
that  time.  While  there,  they  all  signed  the 
deed  and  the  bill  of  sale  which  are  the  sub- 
jects of  this  controversy.  As  to  their  con- 
versation while  in  the  scrivener's  oflBce,  the 
testimony  is  conflicting.  The  scrivener  tes- 
tifies that  he  explained  tO  the  plaintiffs  the 
legal  significance  of  the  papers  which  they 
signed,  and  of  the  will  which  It  is  claimed 
by  the  plaintiffs  it  was  agreed  that  Wood 
should  execute  In  their  behalf;  and  the  de- 
fendants testified  to  substantially  the  same 
state  of  facts.  The  plaintiffs,  however,  tes- 
tified that  there  was  no  talk  about  a  will, 
but  that  all  the  talk  and  all  the  agreement 
was  that  they  should  only  give  Mr.  Wood 
a  life  Intm^st  In  their  share  of  the  property, 
and  that  he  should  execute  a  paper  return- 
ing it  to  them  or  their  heirs  at  the  time  of 
his  death.  The  scrivener  testified  that  be 
might  have  used  the  t»m  "testamentary 
devise"  when  referring  to  the  will,  and,  if 
he  did,  It  will  be  easily  gathered  from  the 
record  that  these  plaintiffs  would  not  have 
understood  that  the  Instrument  referred  to 
was  a  will.  He  also  admits  that  he  proba- 
bly informed  them  that  they  could  enforce  a 
protection  of  their  Interests  at  the  hands  of 
Mr.  Wood  by  virtue  of  the  papers  signed. 
And,  without  especially  reviewing  or  analyz- 
ing the  voluminous  testimony  in  this  case,  we 
are  convinced  beyond  question  that  all  that 
the  plaintiffs  Intended  to  do,  and  all  that 
/they  agreed  to  do,  and  all  that  they  thought 
they  ,  were  doing,  was  to  give  their  stepfa- 
ther a  life  Interest  In  the  estate,  and  that 
they  did  not  Intend  to  alienate  property 
which  was  Indisputably  theirs  beyond  the 
pdwer  of  recovery.  Their  constant  talk 
was,  "All  right  grandpa,  we  are  willing  to 
let  you  have  the  use  of  It  as  long  as  yon 
live,  just  so  yon  make  papers  out  so  tiliat 
we  or  our  children  can  get  it  when  you  are 
through  with  It."  It  will  be  observed  that 
defendant  Wood  was  not  so  solicitous  about 
having  the  business  hurriedly  closed  up  aft- 
er the  deed  and  bill  of  sale  had  beoi  execut- 
ed in  his  favor,  for  It  was  some  10  days  after 
that  before  he  executed  the  will  which  it  Is 
claimed  Is  the  consideration  for  the  deed  and 
bill  of  sale;  and  this  was  not  executed  un- 
til after  the  plaintiff  Melissa  Barr  had  dis- 
covered that  the  transaction  was  entirely- 
one-sided,  had  revoked  and  recalled  her  deed 
and  transfer,  and  refused  to  accept  a  will  as 
a  consideration  of  the  transfer  and  the  deed. 
The  will  that  was  executed  10  days  after  the 
execution  of  the  deed  and  bill  of  sale,  out- 
side of  the  fact  that  It  could  be  revoked  at 
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any  time,  and  another  will  made,  devising 
the  whole  estate  to  some  one  else,  and  out- 
side of  the  fact  above  noted  that  the  proper- 
ty under  the  will  could  at  any  time  be  sold 
to  an  Innocent  purchaser,  makes  special  pro- 
vision for  advancement  out  of  the  estate  dur- 
ing the  testator's  lifetime  to  such  of  the 
deTlsees  as  the  testator  saw  fit  to  prefer. 

Under  the  conditions  of  this  will  and  the 
law  governing  wills,  the  consideration  for 
the  deed  and  bill  of  sale  entirely  falls,  and 
tor  the  reason  that  the  instrument  executed 
did  not  represent  the  true  Intent  and  agree- 
ment of  the  parties,  that  the  deed  and  bill 
of  sale  were  revoked  and  rescinded  before 
the  execution  of  the  contract,  and  that  the 
deed  and  bill  of  sale  were  without  considera- 
tion, and  are  therefore  void,  the  Judgment 
will  be  reversed,  with  instructions  to  the 
lower  court  to  enter  a  decree  declaring  said 
deed  and  bill  of  sale  null  and  void,  and  of 
no  force  or  effect  whatever. 

RKAVIS,  C  X.  and  ANDERS,  HOUNT. 
WHITE,  FULLERTOX,  and  HADLET.  JJ., 
cQDcnr. 


(K  Wash.  631) 

EUVOOD  et  al.  v.  DIOCINSON  et  al. 

(Supr^e  Court  of  Washington.    Dee.  17, 

1901.) 

FISHERIES  ~  PUBLIC  WATERS  —  PRIVATB 
RIGHTS— LOCATION— ffTATUTB—COMPUANCB 
—PRIORITY  OF  CLAIMS— NOTICE-DILIQBNCB. 

Act  March  13,  1809,  S  9  (Laws  1S09,  p. 
203),  provides  that  a  persoo,  after  having  ob- 
tained a  lieh  license,  should  indicate  locations 
for  traps  or  ponnd  nets  by  driving  at  least 
three  substantial  piles  thereon,  on  which  must 
be  posted  a  license  number.  Plaintiffs  went  on 
a  certain  location,  and  placed  an  end  pile,  with 
a  weight  attached,  to  cause  it  to  stand  upright 
iu  the  water,  and  posted  their  license  number 
thereon,  and  placed  two  buoys  near  said  pile; 
and  shortly  thereafter,  on  the  same  day,  de- 
fendants appeared  with  a  pile  driver,  and, 
though  warned  by  plaintiffs,  drove  piles  on  the 
same  location,  bat  not  iu  strict  compliance  with 
the  statute.  Thereafter  both  parties  made  sev- 
eral attempts  before  a  literal  compliance  with 
the  statute  was  successfully  completed.  Held, 
that  it  was  error  to  award  the  location  to  de- 
fendants on  the  theory  of  the  best  comparative 
compliance,  but  that  it  should  be  awarded  to 

{ilaintiffs,  because  their  actions  were  equiva- 
ent  to  notice  to  the  defendants,  and  were  foU 
lowed  by  dne  diligence  in  perfecting  the  loca- 
tion. 

Appeal  from  superior  court  Whatcom 
county;  Wm.  Hlcttman  Moore,  Judge. 

BUI  by  James  Elwood  and  John  MlUigan 
against  H.  L.  Dickinson  and  Robert  Lord. 
From  a  decree  for  defendants,  plalnttffB  ap- 
peal. Reversed. 

Dorr  &  Hadley,  for  appellants.  Kerr  & 
McCord,  for  respondents. 

RKAVI8,  C.  3.  Plaintiffs,  app^lants.  In 
their  complaint  anbstantlally  allege  that  they 
were  qualified  owners  of  fish  license  Xo.  146; 
that  on  the  20th  of  March,  1899,  they  en- 
tered upon  and  gave  notice  of  the  location 


of  a  pound  net  or  fish  trap  In  the  waters  of 
the  Gulf  of  Georgia,  In  Whatcom  county,  off 
the  west  shore  of  Point  Roberts,  and  near 
the  International  boundary  line  between  the 
United  States  and  Canada;  that  for  the  pur- 
pose of  Indicating  said  location  they  placed 
thereon  a  "shovedown"  and  buoys,  and  post- 
ed the  license  number  thereon,  and  drove 
piles  thereon;  that  on  the  same  day,  after 
notice  of  plaintiffs'  claim,  defendants  drove 
piling  In  the  waters  of  the  said  location,  and 
that  on  March  25,  1899,  plaintiffs  again  pla- 
ced three  substantial  piles  on  the  location, 
end  securely  posted  the  license  namber 
thereon;  that  on  the  day  following,  the  de- 
fendants drove  three  piles  on  said  location: 
that  the  piling  so  driven  by  the  defendants 
did  not  conform  to  the  requirements  of  law; 
that  on  the  3d  of  May,  1899,  plaintiffs  drove 
on  said  location  three  substantial  piles  con- 
forming to  'the  requirements  of  law.  and 
posted  the  license  number  thereon;  that  on 
all  of  said  dates  there  were  no  other  location 
piles  marking  a  pound  net  location,  or  any- 
other  fixed  appliance,  and  there  was  no  otber 
fixed  appliance  In  said  waters  within  600 
feet  endwise  or  2,400  feet  laterally  from 
plaintiffs'  location;  that  the  plaintiffs  con- 
structed a  fish  tra]>  thereon  In  water  of  less 
depth  than  (S5  feet  at  low  tide,  and  that 
plaintiffs  have  an  interest  ther^;  that  on 
September  5,  1899,  defendants  commenced 
the  constnictI<«  of  a  fish  trap  within  the 
prohibited  distance  of  plaintiffs*  location, 
and  In  a  manner  to  shut  off  and  Intercept 
the  run  of  salmon,  which  frequent  said  wa- 
ters; and  that  defendants  would  complete 
the  same  unless  restrained.  The  answer  de- 
nied all  the  material  allegations  of  the  com- 
plaint except  that  the  qnallflcation  of  plain- 
tiffs to  locate  tbe  fish  trap  was  admitted. 
The  answer  alleged  the  making  of  a  valid 
ponnd  net  location  by  defendants  on  March 
20,  1899:  admits  the  driving  of  piles  thereon 
on  March  26,  1890;  admits  that  defendants 
went  upon  the  location  and  commenced  the 
construction  of  a  fish  trap  thereon  on.  Sep- 
tember 5,  1899,  and  that  unless  they  were 
restrained,  defendants  would  comidete  the 
constmctlon  of  their  trap.  Defendants  also 
file  a  cross  complaint  In  which  they  aver 
prior  location  of  the  site  for  the  pound  net 
in  the  waters  In  controversy  in  compliance* 
with  the  requirements  of  the  law  In  giving 
such  notice,  and  their  qualifications  for  the 
fishing  license;  and  defendants  demand  that 
their  location  be  declared  first  In  right  and 
pray  for  an  injunction  against  the  trap  main- 
tained by  plaintiffs.  A  trial  was  had,  and 
a  decree  In  favor  of  defendants  establishing 
their  right  to  the  location,  and  enjoining  the 
maintenance  of  the  trap  con'structed  by 
plaintiffs.  The  statute  defining  the  location 
for  traps  or  pound  nets  In  force  at  the  time 
of  the  commencement  of  this  controversy  Is 
section  9  of  the  act  relating  to  food  fishes, 
approved  March  13, 1899  (Laws  1809,  p.  203). 
The  provision  Is:   "Any  person  or  corpora- 
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tlor,  after  first  having  obtained  a  license  as 
prorlded  for  In  tbls  act,  shall  indicate  loca- 
tions for  traps  or  ponnd  nets  made  under 
such  license,  by  driving  at  least  three  sub- 
stantial piles  thereon,  which  must  extend 
not  less  than  tea  feet  above  the  surface  of 
the  water  at  high  tide,  one  of  said  piles  to 
be  driven  at  each  end  of  the  location  claim- 
ed, and  upon  said  terminal  piles  there  must 
be  posted  the  license  number."  The  findings 
of  fact  are.  In  substance,  as  ft^ows:  That 
the  plaintiffs  and  defendants  were  qualified 
owners  of  annual  pound  net  fishing  licenses, 
duly  Issued  by  the  state  fish  commissioner; 
that  In  October,  3898,  defendant  Lord  dis- 
covered the  location  in  controversy,  and 
made  soundings  thereon  to  ascertain  the 
depth  of  water;  that  the  plaintiff  Mllltgan,  a 
day  or  two  prior  to  the  20th  of  March,  1899, 
made  soundings  thereon;  that  both  Lord 
and  MUllgan,  in  going  -apon.  the  location  in. 
controversy,  and  making  the  soundings,  did 
so  for  the  purpose  of  ascertaining  the  fit- 
ness of  the  location  for  a  pound  net  fish 
trap;  tbat  on  the  20th  of  March,  1S99,  the 
plaintiffs  went  upon  the  location,  and  placed 
wbat  is  commonly  l^nown  in  the  locality  as  a 
"shovedown,"  to  wit,  an  end  pile,  with  a 
weight  attached  near  the  bottom  of  the  same 
for  the  purpose  of  causing  the  said  pUe  to 
Btand  upright  In  the  water;  that  the  said 
weight  was  sufficient  to  carry  the  butt  of 
the  pile  to  the  bed  of  the  Gulf  of  Georgia,  In 
which  said  location  is;  that  said  shovedown 
was  placed  in  the  waters  of  the  Gulf  of 
Georgia  at  a  distance  of  about  500  feet  to 
the  westward  of  the  westward  pile  of  the 
Alaska  Packers'  Association  trap,  and  the 
Bhovedown  extended  above  the  water  of  said 
gulf  at  high  tide  a  distance  of  about  6  feet; 
that  plaintiffs  posted  on  said  shovedown, 
near  the  top  thereof,  license  number  146,  In 
black  letters  6  inches  in  length,  upon  a  white 
background,  and  placed  .two  buoys,  consist- 
ing of  blocks  of  wood  about  2  feet  In  length 
and  9  or  10  Inches  In  diameter,  to  the  west- 
ward of  said  sboTedoVn,  the  first  of  said 
buoys  being  about  200  feet  to  the  westward 
and  the  second  being  about  350  or  400  feet  to 
the  westward;  that  upon  the  westward 
buoy  there  was  painted  the  license  number 
146  In  black  figures  6  Inches  In  length  upon 
4  Tblte  background;  that  about  5  or  10 
minutes  after  the  plaintiffs  placed  the  shove- 
down and  buoys  upon  the  location  in  contro- 
Tersy  the  defendants  came  upon  the  location 
with  a  steamer  and  pile  driver  for  the  pur- 
pose of  Indicating  said!  location  driving 
pUea  thereon,  and  were  notified  and  warned 
by  plaintiffs  that  idalntlffs  claimed  the  said 
location,  and  had  Indicated  the  same  by 
pladng  theretm  the  shovedown  and  buoys, 
together  with  the  license  thereon;  that  Im- 
mediately thereafter  the  defendants  drove 
three  pil^  upon  said  location,  the  first  or 
eastward  <^  which  was  about  50  feet  south* 
wly  from  the  shovedown:  that  such  pile 
vas  a  sabBtaotlal  pile,  and  firmly  driven  Into 


the  bed  of  the  Gulf  of  Georgia,  and  extended 
about  8  feet  above  the  surface  of  the  water 
at  high  tide;  that  the  defendants  placed 
thereon  near  the  top  their  license  number, 
198,  painted  in  black  letters  6  inches  long 
upon  a  white  background:  that  defendants 
drove  a  second  pile  upon  said  location  about 
200  feet  from  .said  first  pile,  at  a  place  a  lit- 
tle northwest  of  the  first  pile,  which  said 
second  pile  was  substantial  In  form  and 
character,  and  was  firmly  Imbedded  tn  the 
bed  of  the  Gulf  of  (Seorgla,  and  at  high  tide 
was  2  or  3  feet  above  the  surface  of  the  wa- 
ters of  the  gulf;  and  drove  a  third  pile  of 
substantial  form  and  character  upon  said  lo- 
cation about  300  feet  to  the  westward  of  the 
second  pile,  and  nailed  upon  the  second  and 
third  piles  upright  pieces  of  wood  2  by  8 
inches  and  about  15  feet  in  length,  and 
placed  upon  each  of  said  uprights  or  spll- 
clngs,  near  the  top  thereof,  a  board  whereon 
was  painted  license  number  198;  tbat  the 
shovedown  which  the  plaintiffs  placed  In  the 
waters  was  not  sufficiently  weighted  to  bold 
It  stationary,  and  that  by  the  action  of  the 
tide  it  was  carried  from  the  position  In 
which  it  was  fiitit  placed  by  the  plaintiffs  to 
a  considerable  distance  to  the  southeast  and 
out  of  the  line  of  the  buoys  mentioned;  that 
on  the  25th  day  of  March,  1899,  plaintiffs 
went  again  upon  the  location,  and  replaced 
the  shovedown  which  had  been  placed  there 
on  the  :20th  of  March  preceding  with  a  sec- 
ond shovedown,  which  was  placed  650  feet 
to  the  westward  of  the  Alaska  Packers*  As-  . 
soclation  trap  No.  1,571,  and  placed  to  the 
westward  of  said  shovedown  two  additional 
shovedowns,  the  second  or  middle  of  which 
three  shovedowns  was  about  300  feet  to  the 
westward  of  the  first  shovedown  placed  on 
the  25th,  and  the  third  or  westward  of  said 
shovedowns  was  placed  about  700  feet  from 
the  eastward  or  Inshore  shovedown;  that 
each  of  said  shovedowns  so  placed  on  the 
2Sth  of  March  by  plaintiffs  was  more  than 
10  feet  above  the  surface  of  the  waters  of 
the  Gulf  of  Georgia  at  that  place  at  high 
tide,  and  the  easterly  and  westerly  of  said 
shovedowns  had  placed  thereon  near  the  top 
thereof,  and  more  than  10  feet  above  the 
surface  of  the  waters  of  the  Gulf  of  Georgia 
at  high  tide,  the  license  number  146  painted 
In  black  letters  as  described  hereinbefore; 
that  none  of  said  shovedowns  were  firmly 
Imbedded  in  the  bed  or  bottom  of  the  Gnlf 
of  Georgia,  but  were  held  In  place  by  a 
weight  put  near  the  bottom  thereof,  and 
resting  on  the  bottom  of  the  gulf;  tbat  one 
of  said  shovedowns  floated  away  during  the 
night  of  ^e  ^th,  after  It  was  placed  in  posi- 
tion, and  was  not  thereafter  replaced  until 
May  3,  1890;  that  thereafter,  on  the  26th 
day  of  March,  1889,  the  defendants  drove 
three  substantial  piles  upon  'the  location; 
that  said  pUes  were  firmly  imbedded  In  the 
bed  or  bottom  of  the  gulf,  the  first  or  east- 
ernmost being  650  or  700  feet  westward  of 
the  westward  pile  of  the  Alaska  Packers* . 
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Association  trap  No.  1,571;  that  tbe  secooil 
of  said  plies  was  placed  a  little  nortli  of 
west  and  to  the  westward  of  said  first  pile 
about  300  to  350  feet,  and  the  third  of  said 
piles  was  placed  In  a  direction  a  little  north 
of  west  of  the  second  pile,  and  about  300 
feet  therefrom;  that  the  first  of  said  plies 
so  placed  by  defendants  on  the  20th  of 
March  extended  more  than  10  feet  abore  the 
surface  of  the  waters  of  the  gulf  at  high 
tide,  and  had  the  license  number  198  painted 
thereon;  that  the  second  or  middle  pile  so 
driven  on  the  26tfa  of  March  extended  about 
6  feet  above  the  surface  of  the  water  of  the 
gulf  at  high  tide,  and  the  defendants  secure- 
ly nailed  thereto  a  timber  2  by  8  kbout  15 
feet  In  length,  and  extending  about  11  or  12 
feet  above  the  top  of  said  pile,  and  near  the 
top  of  the  timber  attached  to  the  pile  placed 
their  license  number,  198;  that  the  third  or 
westerly  pile  so  placed  by  defendants  on  tbe 
26th  of  March  was  about  8  feet  above  tbe 
surface  of  the  wato-  of  the  gulf  at  high 
tide,  and  the  defendants  securely  attached 
to  the  pile  a  timber  2  by  8  and  about  15 
feet  In  length,  which  said  timber  so  attach- 
ed was  about  11  or  12  feet  above  the  top  of 
the  pile,  and  the  defendants  placed  thereon 
their  said  license;  that  thereafter,  on  the 
3d  of  May.  1899.  the  i^alntlflls  drove  three 
substantial  piles  upon  the  location,  which 
said  piles  were  firmly  imbedded  In  the  bed 
of  the  gulf,  the  first  being  about  650  feet  to 
the  westward  of  the  westward  pile  of  the 
Alaska  Packers*  Association  trap,  and  from 
00  to  76  feet  north  of  the  easterly  shove- 
down  before  mentioned,  which  said  pile  ex- 
tended more  than  10  feet  above  the  surface 
of  the  waters  of  tbe  Gulf  of  Georgia  at  high 
tide,  and  that  plaintiffs'  said  license  was 
painted  thereon;  that  the  second  pile  so 
driven  by  the  plaintiffs  on  the  3d  of  May  was 
npon  tiie  location  about  300  to  350  feet  and 
a  little  north  of  west  of  the  first  pile,  and 
was  more  than  10  feet  above  the  surface  of 
tbe  water  of  the  Gulf  of  Georgia  at  high 
tide;  that  the  third  pile  so  placed  by  the 
plaintiffs  was  on  the  line  of  the  first  and  sec- 
ond piles,  and  was  more  than  10  feet  above 
the  surface  of  tbe  waters  of  the  gulf,  and 
had  placed  thereon  near  the  top,  and  more 
than  10  feet  above  the  surface  of  the  water 
at  high  tide,  plaintiffs*  said  license;  that 
thereafter,  on  the  23d  of  June,  1890.  plain- 
tiffs commenced  the  construction  of  a  pound 
net  fish  trap  on  said  location  upon  the  line 
and  direction  of  the  three  piles  driven  by 
them  upon  the  3d  of  May.  1889,  and  there- 
aftor,  in  the  early  part  of  July,  completed 
such  fish  trap  at  an  exi)ense  of  about  ^,000; 
that  twice  or  more  during  construction  of 
the  trap  plaintiffs  were  warned  by  defend- 
ants that  defendants  claimed  the  said  loca- 
tion by  roLson  of  having  Indicated  the  same 
In  the  manner  hereinbefore  found;  that  the 
plaintiffs  fished  their  traps  through  the  sea- 
son until  the  early  part  of  September,  1890, 
and  throughout  the  sockeye  salmon  fishing 


season;  that  there  are  two  seasons  of  fish- 
ing (the  first  the  sockeye.  begun  some  years 
In  June,  and  some  years  In  July,  and  ending 
in  August  and  the  early  part  of  September; 
and  the  cohoe  season,  which  begins  In  the 
latter  part  of  August  or  the  early  fall  of  the 
year);  tbat  on  the  6th  of  September,  1800, 
white  plaintiffs  were  fishing  their  trap,  and 
before  the  Institution  of  this  suit,  the  de- 
fendants came  upon  the  location,  and  began 
the  construction  of  a  pound  net  trap  within 
600  feet  endwise  and  2,400  feet  laterally  of 
plaintiffs'  trap.  The  sixteenth  finding  of 
fact  is:  **That  the  plaintiffs  Elwood  and 
Milllgan  used  all  efforts  that  men  of  reason- 
able care,  prudence,  and  diligence  would 
have  used  to  obtain  a  pile  driver  for  the  puir- 
pose  of  driving  substantial  piles  in  a  sub- 
stantial manner  upon  said  location,  and  were 
unable  to  obtain  such  pile  driver  prior  to  tbe 
3d  day  of  May.  1899;"  and  the  seventeenth 
finding  Is:  "That  the  locatton  of  the  defend* 
ants  upon  the  grounds  above  described  in  all 
things  conformed  to  the  requirements  of  tbe 
statute,  and  that  the  action  ot  the  plalntiflte 
constituted  an  Inf  ringemrait  upon  the  rights 
of  the  defendants,  and  Interfered  with  the 
enjoyment  of  their  property  so  acquired  by 
valid  location  upon  the  fishing  grounds 
above  referred  to;  that  the  location  of  tbe 
plaintiffs  Is  within  2.400  feet  lateraUy  and 
600  feet  endwise  of  the  location  of  tbe  de- 
fendants, and  Is  within  tbe  distance  prohibit- 
ed by  law."  Plaintiffs  requested  an  addi- 
tional finding  that  tbe  plaintiff  MUligan  dis- 
covwed  the  location  In  controversy,  and  that 
plaintiffs  had,  prior  to  the  20tb  of  March, 
arranged  for  tbe  use  of  a  pile  drivor  to  drive 
the  location  piles  upon  the  location,  but  were 
prevented  from  so  doing  by  the  acts  ct  the 
defendants.  This  offered  finding  is  desriy 
supported  by  the  testimony.  There  Is  some 
controvert  between  the  witnesses  as  to  tlie 
motives  whidi  infinenced  the  defendants  in 
procuring  the  pile  driver  after  plalntiflls  bad 
engaged  It  to  drive  their  piles  on  the  20th 
of  March,  1800,  but  there  is  no  controversy 
that  tiie  same  pile  driver  wbi<di  the  defend- 
ants used  to  drive  their  plies  on  tbe  20th 
of  March  bad  been  previously  engaged  firom 
the  person  In  cfasrge  of  the  pile  driver  to  go 
out  on  tiie  location  and  drive  tbe  piles  for 
plaintiffs.  The  only  exception  to  ,the  find- 
ings of  facts  Is  taken  by  app^lauta  to  find- 
ing No.  17.  Appellants  except  to  Ihe  con- 
clusions of  law. 

It  Is  apparent  that  the  ctsiclusitm  of  the 
learned  superior  court  is  based  npon  a  strict 
construction  of  the  statutory  requirements  to 
Indicate  the  location  of  a  fish  trap.  Such 
conclusion  necessarily  «cclndea  the  consider- 
ation of  sny  rights  accruing  from  actual  no* 
tice  of  location.  From  a  careful  examlna* 
tion  of  all  the  findings  of  facts  it  seems  tliat 
the  seventeenth  finding,  excepted  to  by  ap- 
pellants. Is  inconsistent  with  the  Specific 
facts  found  In  No.  6  and  No.  8.  The  facts 
specified  tn  finding  Ko.  0  show  that  defend- 
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anta  dM  not,  on  the  20th  of  March,  189&.— 
th^  first  attempt  to  locate— pnt  in  piles  con- 
forming to  the  statutory  requlremento;  and 
llnding  Na  8  shows  that  on  the  2&Qk  of  April 
foHowing,  when  defendants  again  Indicated 
notice  of  location,  while  they  mwe  neariy 
conformed  to  the  reqtdremente  ot  the  stat- 
utory notice,  BtiU  the  compliance  was  not 
exact.  They  spliced  tiielr  piles  to  make  Ukem 
high  enough  to  reach  10  feet  above  high  tide 
of  the  gulf.  It  Is  true  plalntttEs  did  not  com- 
ply in  form  with  the  statutory  requirements 
on  the  20tb  of  March,  when  they  endeavored 
to  give  notice  of  location.  Their  eCtorts  on 
the  2Gth  of  AinU  following  were  fnrthor  in 
the  Erection  of  snbstantial  compliance;  but 
not  mitil  the  3d  of  BCay,  1880,  did  either  of 
the  parties  make  an  actual  and  literal  com- 
pliance with  the  terms  of  the  statute,  when 
the  lAilntlffa  droTe  i^ee  In  accordance  th«e- 
with.  The  theory  presoited  by  counsd  tor 
respondents  se«Be  to  be  that,  while  there 
was  mit  a  literal  comjAIanee  with  the  stat- 
ute regolatliyr  the  notice  of  locatim,  yet  com- 
paratiTe  ctnnpllance  should  be  the  rule,  and 
the  «ie  m<n«  neariy  conforming  to  the  let- 
ter of  the  stotnte  should  have  the  inference. 
Onr  statutes  relating  to  rl^to  obtabied  un- 
der tbe  pound  net  fishing  license  and  the  lo- 
catJwi  and  construction  of  traps  thereunder 
are  hi  many  of  their  aspects 'novel.  Learned 
counsel  have  not  favored  ua  with  authority 
upon  their  constmctim.  It  seems  that  some 
fair  analogies  may  be  drawn  with  reference 
to  the  location  of  a  fish  trap  ftom  prece- 
dents In  the  location  ot  mines,  and  poriiaps 
also  from  locations  on  the  public  lands  of  the 
United  States.  Prior  to  the  provisions  of  tho 
rtatnte  indicating  location  of  a  pound  fish- 
taig  net  It  seemed  to  be  understood  that  ac- 
tual notice  was  sufficient  to  establlBh  rights 
to  a  purticular  location.  That  was  by  tak- 
ing posaesskm  of  tbe  water,  and  with  reason- 
idde  diligence  constructing  tiie  alliances  for 
fishing.  This  Is  mentioned  In  Walker  v. 
Stone,  17  Wash.  B78,  60  jPac.  and  It  was 
tbere  Obaervcd:  *The  legislature  had  the 
power  to  license  fishing,  and  to  give  exclu- 
slve  control,  for  a  reasonable  distance,  of 
the  water,  after  the  construction  of  a  net  or 
otiier  fixed  appliance  for  fishing,  and  for  the 
limited  period  of  one  year."  In  Erbardt  v. 
BoanK  113  U.  8.  627,  6  Sup.  Ct  560,  28  X. 
Ed.  1113,  It  jseems  the  discoverer  of  a  min- 
hig  claim  had  driven  a  stake  at  tbe  point  of 
discovery.  The  trial  court  Instructed  the 
)nry  that  the  notice  posted  on  the  stake  was 
deffa^t,  and'  under  it  the  locator  could  not 
dalm  any  more  than  the  place  In  which  the 
stake  was  planted.  The  -  supreme  court, 
however,  nded  that  this  was  error,  and,  In 
^Ibct,  that  the  written  notice  posted  on  tbe 
stake  at  the  point  of  discovery  informed  per- 
sons subsequently '  seeking  to  excavate  or 
open  tho  kide  or  vein  that  tbe  locator  claimed 
the  whole  extend  along  Iti^  course  which  the 
law  authorised  him  to  takei  and  this  notice 
was  mffldent  to  hold  the  clalnL  until  the  h>> 


cator  had  made  his  excavation  and  posted 
the  notice  required  by  law;  ISmt  a  party  en- 
tering upon  the  lode  before  the  excavation 
could  be  made  and  legal  notice  posted  was  a 
trespasser,  and  acquired  no  right  In  the 
case  of  Doe  v.  Mining  Co.,  17  G.  O.  A.  190, 
70  Fed.  4S6,  the  court  expresses  the  view  that 
a  reastmable  time  hi  allowed  after  the  discov- 
ery of  the  lode  to  perfect  the  loeatlon  pre- 
scribed by  the  law,  and  there  observed: 
"There  Is  no  doubt  but  the  discoverer  of  a. 
mineral  vein  should  have  a  ressonable  time 
after  the  discovery  of  his  vein  in  which  to 
complete  his  location  embracing  the  same." 
In  Omar  v.  Soper  (Colo.)  18  Pa&  443.  7  Am. 
St  Bep.  246,  the  court  observed:  "To  hold 
that  the  miner,  as  soon  as  he  discovers  a. 
lode,  must  immediately  stake  tiie  territory 
which  he  Is  entitled  to  claim  thereon,  in  order 
to  protect  It  trom  the  luvaslim  and  claims  of 
otiier  persons  learning  of  .his  find,  would  be 
an  unreasonable,  If  not  an  Impossible,  re- 
quirement" In  Morley  v.  Ennls,  2  Colo. 
900,  it  Is  said:  "From  the  moment  of  com- 
mencing the  labor  of  development  with  the 
bona  fide  purpose  to  complete  It,  and  so  ap- 
propriate the  mine,  the  party  has  a  poasea* 
ston  In  fact,  and,  for  the  time  being,  a  right 
to  retain  that  possessitm."  See,  also,  Patter- 
son V.  Hitchcock,  3  Colo.  633,  where  It  is 
moitioned  that  "what  Is  to  be  regarded  aa  a 
reasonable  time  when  tbe  facte  are  undis- 
puted is  a  question  of  law."  The  general' 
principle  that  no  tight  Is  Initiated  by  trespass 
la  w^  undwstood.  It  has  been  so  rq;>eat- 
edly  enunciated  by  the  supreme  court  of  the 
United  States  relative  to  possession  of  the 
pnbltc  lands.  It  Is  true  that  In  public  land 
cases,  aa  in  Atherton  v.  Fowler,  96  U.  S.  613, 
24  L.  Ed.  732,  and  others,  the  facto  have 
shown  an  actual  possession  of  land;  but  the 
nature  of  ttie  possession  of  a  fishing  claim 
must  be  taken  Into  consideration  In  apply- 
hig  the  principle.  Tbe  plalntifTs  were  first 
actually  out  upon  the  waters  in  controversy. 
They  had  erected  a  pile,  and  posted  thek 
licenses,  and  by  word  of  mouth  had  asserted 
to  the  defCTdante  tbeir  location.  Certainly 
def endante  had  as  full  and  complete  notice  of 
the  claim  of  the  plalntltrs  as  if  the  statutory 
piles  had  been  standing  there  complete. 
From  tbe  moment  that  the  plaintiffs  entered 
upon  the  watora  in  controversy  and  erect- 
ed their  first  pile  there  was  no  Interval  in 
which  th^  were  not  dillgentiy  asserting 
their  location.  As  has  been  observed,  the 
first  notice  of  location  conforming  to  the  let- 
ter'of  tbe  statute  was  made  by  plaintiffs  on 
the  3d  of  May.  However,  we  do  not -wish  to 
put  this  decision  upon  tiie  ground  of  com- 
parative compliance  with  the  statutory  no- 
tice, but  rest  it  rather  on  the  [^nclple  that 
the  acta  done  upon  the  waters  In  controversy 
and  the  actlMw  of  tbe  plaintiffs  were  equiv- 
alent to  notice  to  the  defendants,  afid,  having 
f<Aowed  such  acte  up  witii  due  diligence,  tlw 
plalntiflto  are  entitied  to  their  location. 
'  Tbe  decree  Is  reversed,  and  the  cause  re* 
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manded  to  the  superior  court,  with  dlrectloos 
to  atet  «  decree  adjudging  the  right  to  the 
location  In  controveny  to  the  iHalntlffs.  and 
anJotnlDg  any  Interference  by  defendant! 
with  the  rights  to  the  fishing  trap  constructed 
and  operated  by  the  plaintiffs, 

DUNBAR,  rniiLBBTON.  AMDBBS.  and 
MOUNT.  iJn  concnr. 


W  Wash.  21) 

ZINDOBF  CONST.  Ca  v.  WESTERN 

AMKRIOAN  00.* 
(Suprams  Oonrt  of  WasUagtoo.    Dee.  23, 

1901.) 

AKBITRATION— AQRBBUENT  TO  ARBITRATB- 
CONDITION  PRECEDENT  TO  8C1T— 
8TATUMBNT  OF  ON  APPEAU 

1.  Where  a  judgment  appealed  from  Is  Died 
for  record  on  the  9tb  day  of  October,  and  the 
statement  was  not  filed  ontil  the  Tth  day  of 
March.  It  will  be  strickeo  from  the  files  be- 
cause filed  aftw  the  time  allowed  by  2  Balling- 
er's  Ann.  Oodas  &  St  I  S0tt2,  proTldlag  for 
the  filing  of  a  statement  ot  facU  within  80 
days,  and  tor  an  e^wrim  of  not  mww  than 
60  days. 

2.  Inasmuch  as  the  settlement  of  disputes  by 
arbitration  has  beui  recoicnixed  br  iegislation, 
—2  BalllDger's  Ann.  Codes  &  St.  H  S102-6112, 
pointing  out  a  method  hj  which  arbitration 
may  be  had.— where  the  parties  to  a  contract 
agree  therein  that  any  dispute  shall  be  submit- 
ted to  an  arbitrator,  whose  award  in  the  mat- 
ter diall  be  condusiTek  a  party  thereto  cannot 
maintain  an  action  where  he  has  not  oftered  to 
arbitrate,  and  has  refused  to  do  so  on  notice 
from  the  other  party. 

Fnllertoa  and  Andm,  JJ.,  dissenting. 

Appeal  from  superlw  coort;  King  conntyi 
X  A.  Williamson,  Judge. 

Action  by  the  Zindorf  Construction  Com- 
pany against  the  Western  American  Com- 
pany. From  a  Judgment  In  favor  •<  4*tend- 
ant.  plaintiff  appeals.  Affirmed. 

John  F.  Dore  and  Burke,  Sbepard  &  Me- 
OIlTra.  for  appellant  George  B.  Wright  and 
Fogg  &  Fogg;  for  respondent 

HADLET.  J.  On  the  22d  day  of  June; 
1808,  appellant  entered  into  a.  written  con- 
tract with  respondent  to  the  following  ef- 
fect: Appellant  agreed  to  construct  and  fin- 
ish In  the  most  substantial  and  workmanlike 
manner,  and  to  the  satisfaction  and  accept- 
ance of  respondent  or  Its  engineer,  all  the 
work  required  In  the  construction  of  a  rail- 
road line  from  Carbonado,  Pierce  county. 
Wash.,  to.  and  for  a.  short  distance  beyond, 
a  mine  belonging  to  respondent  in  section 
26,  township  18  N.,  range  6  E.,  W.  M.  The 
contract  contained  the  following  provision: 
"The  said  final  estimate  of  the  said  engineer 
of  tbe  amounts  of  work  done  shall  be  final 
and  conclusive,  and  tending  upon  all  the  par- 
dea  to  this  agreement  But  no  engineer's  cer^ 
tlfleate,  and  no  payment  by  the  party  of  the 
first  part  sbaU  be  coiutrued  to  operate  as  an 
acceptance  of  work  theretofore  performed. 

as  a  waiver  of  any  claim  arising  out  ot 
tbe  failure  to  perfwm  this  agreement  Tbe 
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superintendent  of  the  iwrty  of  the  first  part 
Is  hweby  constituted  an  arbitrator,  to  whom 
shall  be  submitted  any  dispute  arising  oat 
of  this  agreement,  or  the  performance  there- 
of; and  his  award  in  tbe  matter  shall  be 
final,  conclusive,  and  vrithout  appeal  there- 
from." This  suit  was  brought  by  appellant 
against  respondent  and  was  l>egun  In  No- 
vember, 1S98.  In  the  complaint  and  amend- 
ed complaint  It  la  alleged.  In  substance,  that 
the  appellant  has  duly  performed  all  the 
conditions  of  the  said  agreement  on  Its  part 
to  be  performed,  and  that  the  respondrat 
would  permit  It  to  perfwm,  and  that  re- 
spondent has  failed  to  comply  with  said  con- 
tract In  the  following  particulars;  that  tbe 
respondent  discouraged  the  men  emi^oyed 
by  appellant  from  continuing  in  the  employ 
of  appellant  informing  them  that  they 
would  not  receive  their  pay  for  serrlcee 
rendered  by  them  for  appellant  thereby  at- 
tempting to  make  It  impossible  for  appel- 
lant to  finish  Its  contract  within  tha  time 
specified  therein;  that  In  many  Instances 
the  respondent  hired  men  who  were  emplt^- 
ed  by  appellant  and  took  them  from  the 
work  that  appellant  was  performing  for  re- 
spondent; that  respondent  refused  to  give 
appellant  grade  and  center  stakes,  bills  for 
matwiaU  and  plans  and  measurements  by 
which  to  perform  the  contract;  that  appel- 
lant several  times  demanded  tbe  plans  and 
specifications,  for  the  purpose  of  performing 
the  work  set  forth  In  the  contract;  that  re- 
spondent failed  to  furnish  the  timber  tor 
the  construction  and  completion  of  a  num- 
ber of  cribs  that  were  to  be  made  uhder  the 
terms  of  said  contract  and  speclflcationa,  and 
also  refused  to  permit  appellant  to  buUd  the 
culverts  with  their  bottom  logs  laid  close 
together,  and  allow  the  top  and  bottom  logs 
to  extend  one  foot  beyond  the  outside  wall, 
as  specified  in  said  ccmtract;  that  respond- 
ent further  refused  to  allow  the  plaintiff  to 
build  the  culverts  set  forth  In  the  specifi- 
cations of  sufficient  dimensions  to  fill  within 
tbem  a  stone  or  bride  structure  of  ample 
size  to  carry  tbe  water,  or  to  buUd  them 
large  enough  to  receive  within  them  mason 
work;  that  respondent  hindered,  obstructed, 
and  prevented  ly^pellant  In  carrying  on  lt> 
contract,  to  tbe  damage  of  ^>pellant  in  the 
snm  of  920,300,  for  which  sum  it  demands 
Judgment  To  tbe  original  complaint  certain 
motions  were  directed,  which  were  allowed 
in  part  and  denied  In  part  Similar  motltms 
■won  directed  to  the  amended  c<Hnplalnt, 
which  were  denied  In  view  of  certain  stlpn- 
tatlons  on  the  part  of  appellant  Thereupon, 
the  respondent  demtirred  to  tbe  amended 
complaint  bat  the  demurrer  was  never  calK 
ed  up  for  hearing  before  tbe  court  The  de* 
murrer  was  filed  on  the  8th  day  of  April, 
1800.  Thereafter,  on  the  Sth  day  of  Septem- 
ber, 1809,  respondent  filed  a  motlra  to  dis- 
miss this  cause;  tbe  motion  being,  in  sub- 
stance, as  follows:  That  subsequently  to- 
the  beginning  of  said  actlcn*  to  wit,  on  the- 
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20th  day  of  August,  1899.  all  tbe  matters,  Is- 
soM,  and  oontroTorsies  InvolTed  therein 
•were  settled  and  determined  In  t&vov  of  the 
respondent  and  against  appellant  hj  tbe 
judgment  and  decree  of  said  court  rendered 
fn  the  matter  of  the  arbitration  between  the 
Western  American  Companj  and  the  Zln- 
dOTf  Construction  Gompanr,  niimb»«d  27.- 
437  In  the  files  of  said  court;  that  snbse- 
qnently  to  the  b^buUng  of  said  action  all 
matters  therein  InvolTed  were  by  appellant 
and  respondent  submitted  to  the  arbitration 
of  one  H.  S.  Huson,  the  superint«ident  of 
said  Western  American  Company,  as  pro- 
vided in  the  agreement  In  writing  set  forth 
Id  the  amended  complaint;  that  said  arbi- 
tration was  conducted  by  and  before  said 
arbitrator  In  all  respects  according  to  law; 
and  that  said  arbitrator  thereupon  made  his 
award  in  the  premises  according  to  law, 
which  said  award,  under  seal,  was  thereart- 
er  filed  with  the  clerk  of  said  court  accord- 
ing to  law,  and  a  copy  thereof  was  upon  the 
26th  day  of  July,  1899,  served  upon  appel- 
lant and  upon  which  award  the  said  court 
rendered  the  judgment  above  mentioned. 
Thereafter  said  motion  to  dismiss,  harlng 
iKen  heard  by  the  court,  was  granted;  and 
on  tbe  20th  day  of  September,  1900,  the 
court  signed  a  judgment  dismissing  the  ac- 
tion, which  Judgment  was  afterwards  duly 
filed  on  the  9th  day  of  October,  1900.  From 
Bald  Judgment  this  appeal  was  taken. 

Respondent  mores  to  strllie  tbe  statement 
of  facts  for  the  reason  tbat  the  statement 
was  not  filed  until  the  7th  day  of  March, 
1901,  whereas  the  Judgment  appealed  from 
was  filed  for  record  on  the  9th  day  of  Oc- 
toba-,  1900.  It  Is  urged  that  the  statement 
was  filed  tiSteF  tbe  expiration  of  the  limit 
allowed  by  law,  as  provided  by  section  i5062, 
2  Balllnger's  Ann.  Codes  &  St.  Tbe  motion 
U  well  taken,  and  must  be  granted.  The  ut- 
most limit  of  time  within  which  a  statement 
can  be  filed  Is  90  days  after  the  time  begins 
to  run  within  which  an  appeal  may  be 
taken.  If  filed  after  30  days.  It  must  be 
done  by  authority  of  an  order  of  the  court 
extending  the  time;  but  such  time  <r?annot 
be  extended.  In  any  cTent,  beyond  the  90- 
day  period  provided  by  statute.  See  State 
V.  Seaton  (decided  by  this  court  Oct.  17, 1901) 
66  Pac.  397. 

There  being  no  statement  of  facta  before 
the  court,  the  only  question  for  this  court 
to  determine  Is  whether  the  trial  court  erred 
In  Its  conclusion  of  law  based  upon  tbe  find- 
ings of  facts.  Certain  affidavits  are  Included 
with  the  record  certified  here  by  the  clerk 
of  the  superior  court,  which  have  the  ap- 
penrance  of  having  been  considered  by  the 
trial  court  at  the  hearing  upon  the  motion 
to  dismiss;  but  thw*  Is  no  certificate  of 
the  court  that  they  were  so  considered,  oth- 
er than  the  general  statement  In  the  preface 
to  the  findings  of  facts,  and  also  in  the 
judgment  that  the  motion  was  submitted  to 
the  court  upon  the  erldenee,  and  ''upon  the 


records,  flies,  and  proceedings  herein."  Tbe 
statement  Is  made  both  In  the  findings  and 
In  the  Judgment  that  tbe  court  heard  "evi- 
dence and  proofs,"  but  no  reference  Is  made 
to  affidavits.  If  we  should  assume  that  the 
affidavits  were  by  consent  treated  as  evi- 
dence at  the  hearing,  still  It  does  not  ap- 
pear that  they  constituted  all  the  evidence 
upon  which  the  court's  findings  were  based. 
We  will  not  th^fore,  inquire  Into  the  cor^ 
rectnesa  of  the  findings,  but  will  confine 
ourselves  to  a  discussion  of  the  court's  con- 
clusion of  law  from  the  findings.  The  court 
found  Bid»tantlally  as  follows:  That  under 
tbe  terms  of  the  agreement  set  forth  In  the 
complaint  the  respondent  proceeded  to  serve 
written  notice  upon  appellant  to  arbitrate 
all  the  matters,  suits,  causes,  controversies, 
and  differences  arising  out  of  said  agree- 
ment, or  out  of  the  performance  thereof,  or 
out  of  the  matters  and  issues  Involved  in 
this  suit,  and  thereafter  the  arUtrator,  being 
then  the  superintendent  of  respondent  smtv-  * 
ed  like  written  notice  upon  both  appellant 
and  respondent;  that  thereupon  appellant 
served  upon  respondent  a .  coimter  notice 
that  a  suit  bad  several  months  before  been 
Instituted  In  the  superior  court  by  appellant 
against  respondent  concerning  the  matters 
In  difference  between  them.  Thereupon  the 
respondent  notwithstanding  appellant's  said 
notice,  proceeded  with  said  arbitration;  the 
arbitrator  being  H.  S.  Huson,  superintendent 
as  aforesaid,  who,  having  been  sworn  to 
try  and  determine  all  of  said  matters  and 
causes,  and  a  Just  award  make  out  agree- 
ably to  the  terms  of  said  agreement  pro- 
ceeded on  the  29th  day  of  May,  1898,  to  hear 
testimony  under  oath  Introduced  by  respond- 
ent Tbe  appellant  did  not  appear  or  offer 
any  testimony.  Thereupon  the  arbitrator, 
having  considered  the  testimony,  made  his 
award  in  writing,  under  seal,  wherein  and 
whereby  he  adjudged,  determined,  and 
awarded  that  the  respondent  have  and  re- 
cover from  tbe  appellant  the  sum  of  $8,826.- 
23  In  full  satisfaction  of  all  matters,  suits, 
causes,  controversies,  and  dlCTerences  arising 
out  of  said  agreement  or  out  of  the  perform- 
ance thereof,  or  out  of  the  matters  aud  Is- 
sues Involved  In  this  suit  Thereafter,  upon  . 
the  2Sth  day  of  July.  1809.  said  award,  to- 
gether with  said  agreement  and  submission, 
under  seal,  was  filed  with  the  clerk  of  the 
superior  court  of  King  county,  and  entered 
of  record  in  his  office,  and  was  thereafter, 
on  the  26th  day  of  July,  1899,  personally 
served  by  the  sheriff  of  King  coimty,  within 
said  King  county,  upon  appellant  by  deliv- 
ery to  It  of  a  true  copy  thereof.  Thereafter, 
on  the  29th  day  of  August  1899,  no  objec- 
tion or  exception  to  said  award  having  been 
made  or  filed,  the  said  court  did  render  Its 
certain  Judgment  upon  said  award  In  favor 
of  respondent  and  against  appellant  whereby 
it  ordered  and  decreed  that  respondrait  have 
and  recover  from  appellant  upon  said  award 
the  sum  of  f8,S2ais,  with  Interest  thereon 
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at  tb>  leRal  rate  from  the  25th  day  of  July, 
1800.  and  costs,  from  which  judgment  no 
appenl  has  been  taken,  and  which  said  Judg- 
ment le,  and  at  all  times  since  its  rendition 
has  been,  In  full  force  and  effect;  that  the 
appellant  did  not,  before  beginning  this  ac- 
tion, or  at  any  time  thereafter,  request  or 
seek  an  arbitration  aa  provided  by  the  terms 
of  said  agreement,  or  at  all,  and  respondent 
has  at  no  time  refused  to  arbitrate  said  mat- 
ters, or  any  of  them,  but  has  at  all  times 
been  ready  and  willing  to  arbitrate  the  same, 
and  the  arbitration  hereinbefore  referred  to 
is  the  only  arbitration  ever  sought  or  at- 
tempted by  authority  of  the  parties  to  this 
action,  or  by  the  arbitration  designated  in 
said  f^eement;  that,  shortly  after  the  filing 
of  the  Judgment  upon  the  award  In  the  ar- 
bitration proceeding  above  mentioned,  the 
respondent  made  a  motion  to  dismiss  this 
suit  on  the  ground  that  the  matters  in  con^ 
troversy  had  been  disposed  of  by  the  Judg- 
ment upon  the  award;  that  prior  to  making 
said  motion  respondent  interposed  a  demur- 
rer to  the  amended  complaint,  which  demur- 
rer has  never  been  passed  upon  by  the  court; 
that  at  the  time  of  the  commencement  of 
thiq  suit,  and  at  the  time  refq^ondent  ap- 
peared and  filed  Its  demurrer  and  motion 
herein,  the  work  under  said  agreement  was 
not  finished.  The  above  Is  a  substantJal 
statement  of  the  material  facts  found  by  the 
court  There  were  further  findings  with  ret- 
erence  to  motions  and  proceedings  In  the 
case  prior  to  the  time  of  filing  the  motion 
to  dismiss,  and  also  that  upon  the  ai^Uca- 
tlon  of  ai^ellant  the  testimony  of  a  number 
of  witnesses  was  taken  in  the  form  of  depo- 
sitions for  the  purpose  of  perpetuating  It 
because  df  the  fact  that  the  witnesses  were 
about  to  depart  from  th6  state.  From  the 
above  findings  the  court  concluded  that  ap- 
pellant was  not  entitled  to  maintain  this  ac- 
tion, and  that  the  action  should  be  dis- 
missed. 

It  will  be  observed  from  the  foregoing  that 
the  parties  had  entered  into  a  written  con- 
tract whereby  they  agreed  to  submit  mat- 
ters of  dispute  arising,  out  of  the  perform- 
ance or  attempted  performance  of  the  con- 
tract to  arbitration.  The  person  who  should 
act  as  arbitrator  was  designated  in  the  con- 
tract not  by  name,  but  as  the  Individual 
who  should  be  superintendent  of  the  re- 
spondent company.  The  particular  words  of 
the  agreement  upon  this  subject  are  as  fol- 
lows: 'The  superintendent  of  the  party  of 
the  flist  part  Is  hereby  constituted  an  arbi- 
trator, to  whom  shall  be  submitted  any  dis- 
pute arising  out  of  this  agreement  or  the 
performance  thereof;  and  his  award  in  the 
matter  shall  be  final,  conclusive,  and  with- 
out appeal  therefrom."  There  can  be  no 
mistake  as  to  the  meaning  of  the  words.  No 
ambiguity  or  uncertainty  can  be  attributed 
to  them.  There  was  a  plain,  solemn  agree- 
ment to  submit  matters  In  dispute  arising 
out  of  said  contract  to  an  arbitrator.  The 


matters  involved  In  tbis  suit  arose  directly 
out  of  that  contract  The  court  found  that 
appellant  commenced  this  action  wltbon6 
ever  demanding  or  offering  to  arbitrate  the 
matters  in  dispute,  and  that  It  has  never  at 
any  time  before  or  since  the  bringing  of  the 
action  offered  to  arbitrate  or  demanded  the 
same.  Is  the  appellant  notwithstanding 
such  failure  to  demand  an  arbitration,  en- 
titled to  maintain  this  suit?  Counsel  opon 
both  sides  have  Indulged  in  elaborate  and  In- 
teresting arguments  npon  the  hiatxtry  of  the 
law  pertaining  to  arbitration  both  In  this 
country  and  in  England.  It  seems  unneces- 
sary, however,  for  us  to  review  the  authori- 
ties outside  ot  this  Jurisdiction.  All  ques- 
tions of  public  policy  as  to  the  propriety  of 
arbitration  seem  to  have  been  already  re- 
solved in  this  state,  both  by  tbe  legislature 
and  by  tbe  courts,  In  favor  of  recognising  It 
as  a  method  by  which  disputing  parties  may 
settie  their  differences.  The  legislature  long 
since  declared  a  method  by  which  such  ar- 
bitration may  be  had.  The  statnte  upon  the 
subject  Is  found  embodied  In  2  Balllnger's 
Ann.  Codes  ft  St.  H  6102-0112.  Section  610S 
provides  that  the  agreement  to  arlritrate 
shall  be  in  writing,  signed  by  the  parties, 
and  conditioned  that  the  parties  entering  In- 
to the  agreement  shall  abide  tbe  award. 
Provision  is  made  for  filing  tbe  award  In  tbe 
office  of  the  clerk  oi  the  superior  court  ot 
the  county  where  the  arbitration  is  held,  and 
for  the  procedure  of  the  court  thereon.  Par- 
ties entering  into  an  iMireement  to  submit 
matta*8  In  dispute  to  arbitration  do  so  In 
the  light  of  this  law.  and  with  a  full  under^ 
standing  of  their  rights  and  obligations 
thereunder.  In  Hughes  v.  Bravind^,  0 
Wash.  695,  88  Pac.  209;  Id.,  14  Wash.  804, 
44  rac.  530,— this  court  hdd  that  where,  by 
the  specifications  of  a  contract  governing  the 
erection  of  a  building  entered  Into  between 
the  owner  and  a  contractor,  all  differences  b» 
tween  them  are  to  be  submitted  to  a  supa>> 
Intendent  whose  decision  shall  be  final, 
there  can  be  no  action  upon  the  contract  nn- 
til  matters  In  dispute  hetwe^  the  owner 
and  contractor  have  been  submltteil  to  and 
decldeil  by  such  supwintendent  unleea  It  is 
made  to  appear  that  the  snperlntendent-bas 
acted  fraudulentiy.  or  has  refused  to  act  at 
all.  In  Lidgerwood  Park  Waterworks  Co.  v. 
City  of  Spokane,  19  Wash.  365,  63  Pac.  352, 
there  was  a  written  contract  between  the 
water  company  and  tbe  city  of  Spokane 
wherein  it  was  agreed  that  tbe  city  would 
pay  "such  compensation  for 'the  said  rights 
and  property,  if  any,  as  may  be  stgteeA  upon 
by  the  arbitration  of  the  mayor,  the  chair- 
man of  the  finance  committee,  and  the  presl. 
dent  of  the  board  of  public  works  of  the  city 
of  Spokane,  whose  action,  when  approved  by 
the  city  council,  shall  be  binding  and  con- 
elusive  upon  the  parties."  No  arbitration 
having  been  had,  suit  was  brought  to  recover 
the  value  of  property  transferred.  The  court 
said;        •  •  We  are  of  the  opinion  that 
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tt  was  incnmbent  upon  tiie  i^lntiff  to  have 
demanded  of  the  arMtraton  that  they  pn- 
ceed  to  arbitrate  with  reference  to  forttier 
compensaUm,  if  he  desired  any,  and,  not 
liaTiiig  done  ao,  the  action  cannot  be  main* 
talned/*  In  Herman  y.  Plummer,  20  Wash. 
363,  55  Pac.  SIS.  an  action  was  brought  to 
recoTo:  possession  of  certain  inroperty  of  a 
local  society  which  was  a  branch  of  the 
TheosoiMcal  Soclely  of  Amolca.  "the  par* 
tiee  were  all  members  of  the  local  society. 
The  by-laws  of  the  national  organlzatkm  coa<. 
talned  the  following:  "Tbe  ezecntlve  cMn- 
mlttee  shall  be  the  court  of  final  appeal  In 
disputed  qnesttons  arising  between  mem- 
bers of.  In,  and  between  branches."  No 
ftnt  was  made  before  brining  the  suit  to 
bare  the  qnestKniB  InToWed  determined 
the  Mnnmlttee  mentioned  In  the  by-law,  and 
It  was  bold  that  the  action  could  not  be 
maintained.  It  Is  trae,  there  was  lacking 
there  tbe  element  of  a  direct,  written  agree* 
m«it  between  the  parties  to  submit  to  arU- 
tiation;  but  by  their  subscription  to  tbe  by- 
laws ot  the  society  an  analogous  principle 
was  Involved.  In  De  Mattes  r.  Jordan,  IS 
Wash.  378.  48  Pac.  4102,  a  building  contract 
IRwtded  that  the  bills  tor  materials  and  la- 
bor should  be  audited  and  certified  the 
supolntending  architect,  and  that  bis  cw* 
tlflcate  should  be  blndli^  and  conclusive  up- 
on tiie  parties.  It  was  held  tiut  recov^ 
ooold  «ily  be  bad  for  sucb  Items  as  were 
audited  and  certified  by  the  architect.  In 
Ten  Horne  v.  Watrous,  10  Wash.  626,  89 
Pac.  136,  tiie  court  said:  **Gourts  will  en- 
fMce  contracts  to  arbitrate  disputes,  and 
main  tbe  decision  of  arMtrators  final,  where 
the  parties  to  a  contract  make  It  cleariy  to 
appear  that  such  was  their  IntCTtion.  But 
whenever  they  leave  It  doubtful  whether 
such  a  method  of  settling  a  disputed  ques- 
tion was  Intended  to  be  left  to  the  final  de- 
cision of  axbltmt(Mrs.  the  construction  Is  In 
tsvoe  ot  the  right  to  resort  to  tbe  courts 
for  redress  In  the  usual  manner."  To  the 
same  efTect  are  Bfcaglt  Go.  v.  Trowbridge 
fWasb.)  64  Pac.  901,  and  School  Dlst  v.  S&ge^ 
13  Wash.  852.  4S  Pac.  341.  It  will  be  ob- 
served that  some  of  the  foregiring  decisions 
are  based  on  provisions  In  contracts  In  all 
respects  similar  In  principle  to  the  one  In' 
the  case  at  bar.  The  trial  court  has  fbund 
that  no  ^ort  was  made  by  a^llant  to 
have  an  arbitration,  and  that  the  arbitrator 
did  not  refuse  to  act.  It  appears  from  the 
record  that  tbe  parties  submitted  themselves 
to  the  court  for  the  trial  of  those  questions 
of  fact  at  the  hairing  of  the  motion  to  dis- 
miss. Tbe.  demurrar  to  the  amended  com- 
Iilalnt,  If  It  had  been  passed  upon,  should 
have  been  sustained,  for  failure  to  show  an 
eff(Mt  to  arbitrate,  or  a  refusal  mi  the  part 
of  the  arbitrator;  but  since  the  demurrer 
was  never  passed  upon,  and  the  court  tried 
the  questlcm  of  fact  upon  the  motion  to  dis- 
miss, the  same  result  was  reached.  More- 
over, the  motitm.  to  dismiss  was.  In  Its  terms. 


equlraloit  to  a  plea  ot  res  adjudlcata,  upon 
which  the  parties  seem  to  have  submitted 
themselves  for  triaL  Since  appellant  could 
not  maintain  this  action  for  reasons  herein 
given,  it  became  as  much  Its  duty  to  par- 
ticipate In  the  arbitration  It  was  notified  to 
attend  as  if  tills  suit  had  never  been  brought. 
Having  bad  such  oi^rtunlty,  and  halving  de- 
dlned  to  iiartlcipate.  It  must  now  be  bound 
by  the  result. 
The  judgment  is  aflBrmed. 

BBAYIS,  C.  J.,  and  DUNBAB,  WHITB, 
and  MOUNT,  JJ.,  concur.  FUUJEBTON 
and  ANDBBS.  JJ.,  dissent 


<n  wuh.  1) 

NOBTHBRN  PAC.  BY.  00.  v.  SPBAT. 

Supreme  Oonrt  of  Waahingtoo.     Dec.  23^ 

1901.) 

PUBLIC  LANDS— HOMESTEAD— BNTRT—UUID 
ORANT— INDEMNITY  LANDS— PAT- 
ENTS—EFFECT. 

1.  Pending  a  coutroverBy  between  one  claim- 
log  a  homestead  on  pablic  lands  and  a  railroad 
(ionrpan/  clBlming  toe  land  under  a  srunt,  a 
patent  was  Inadveitently  Issued  to  toe  rail- 
road company,  the  secretary  of  the  Interior's 
juriBdietion  ceased,  and  In  an  action  by  the 
railroad  company  to  recover  the  premises  de- 
fendant was  entitled  to  set  up  his  rights. 

2.  Where  no  right  to  withdraw  indemnity 
lands  of  a  railroad  grant  from  settlement  exist- 
ed under  tbe  grauting  act  until  losses  within 
the  place  limits  were  ascertained  and  eelec* 
tiona  made,  but  an  order  of  withdrawal  was 
made  in  1872,  and  one  RcttHng  on  the  land  in' 
1886  filed  a  claim  hi  1887  after  tbe  withdraw- 
al was  canceled,  and  attempted  selections  by 
the  railroad  prior  to  such  filing  had  been  in- 
efFef-tuat  because  not  specifying  losses  in  the 
place  limits,  in  an  action  by  the  railroad  to  re- 
cover tbe  prc^rty  a  judgment  for  defendant 
was  proper. 

Appeal  from  sapertor  couH,  Whitman  coun- 
ty: Wm.  McDonald,  Judge. 

Action  by  the  Northern  PaeiQc  Railway 
Company  against  Eli  B.  Spray.  From  a  Judg- 
meut  Id  favor  of  defendant^  plaintiff  appeals. 
Affirmed. 

St^hens  &  Buun,  for  appellant    S.  J. 
Ghadwlck.  for  respondent 

BBAYIS,  G.  J.  Action  to  recover  the  pos- 
session of  real  proper^.  The  appelkmt  the 
successor  of  the  Ntnthem  Pacific  Ballroad 
Company,  alleges  ownership  and  deralgns  Its 
tltie  under  the  terms  of  the  act  of  congress 
ai^roved  July  2,  1864,  and  the  various  acts 
and  Joint  resolutions  supplemental  thereto 
and  amendatory  thereof.  In  favor  of  the 
Northern  Pacific  Ballroad  Company,  and 
claims  the  premises  In  ccmtroversy,  to  wit, 
the  S.  ^  of  the  S.  B.  sectiim  25.  town- 
ship 16  N.,  of  range  46  B.,  W.  M.,  Whltmau 
county,  by  virtue  ot  a  patent  from  the  Unit- 
ed States.  The  answer  denies  the  title  of  ap- 
pellant and  sets  up  by  way  of  cross  com- 
plaint that  the  premises  In  controversy  are 
situated  within  tbe  indemnity  limits  of  the 
land  grant  to  the  Morthem  Pacific  Ballroad 
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Comimny,  and  were  public  lands  of  the  Unit- 
ed States  in  1882,  and  subject  to  disposal  un- 
der the  public  land  laws  of  the  United  States; 
that  In  1882  one  Edward  A.  Cook,  a  citizen 
of  the  United  States,  and  qualified  to  acquire 
such  premises  under  the  homestead  laws,  set- 
tled upon  and  improved  the  land,  and  con- 
tinued to  cultivate  the  same  until  the  6th  of 
July,  1884,  when  be  sold  his  possessory  claltn 
and  interest,  and  improvements  consisting  of 
a  house  and  bam,  and  about  15  acres  fenced 
and  In  cultivation,  to  respondent;  that  while 
Cook  so  held  his  claim  to  said  premises,  and 
about  the  20th  of  March.  1884,  appellant's 
predecessor  in  Interest  attempted  to  select 
said  tract  as  indemnity  In  lieu  of  losses  sus- 
tained by  the  company  in  the  primary  limits 
of  the  Land;  that  such  attempted  selection 
was  made  without  any  proof  of  loss  to  the 
company,  and  not  in  conformity  to  section 
3  of  the  act  of  July  2,  18G4,  relative  to  selec- 
tions for  indemnity;  that  the  company  ac- 
quired no  right  by  reason  of  such  selection, 
and,  immediately  after,  Cook  transferred  bis 
interest  to  the  possession  and  improvements 
on  said  tract;  that  on  the  Gth  of  July,  1884, 
respondent  established  his  residence  thereon 
with  the  Intention  of  acquiring  title  under 
the  pre-emption  law,  and  he  has  ever  since 
resided  open  and  cultivated  the  land;  that 
be  was  qualified  under  the  settlement  laws 
to  enter  the  land;  that  on  the  25th  day  of  No- 
vember, 1887,  respondent  duly  made  applica- 
tion to  the  register  and  receiver  of  the  Unit- 
ed States  land  office  at  Walla  Walla  to  file 
his  declaratory  statement  under  the  pre-emp- 
tion law,  and  tendered  tb^ewlth  the  neces- 
sary fees  and  commissions  for  filing  and  the 
necessary  affidavits  of  contest  as  required  by 
the  rules  of  the  land  office,  showing  that  the 
land  was  not  subject  to  selection  by  the 
railroad  company  because  It  was  occupied, 
resided  upon.  Improved,  and  claimed  by 
Oook,  a  qualified  homestead  settler  at  the 
date  of  the  attempted  selection;  that  at  that 
date  said  selection  was  not  approved.  The 
application  of  respondent  to  file  was  duly  re- 
ceived and  noted  at  the  land  office,  and  hdd 
subject  to  claim  of  the  railroad  company, 
and,  while  the  controversy  was  pending  un- 
determined the  patent  Inadvertently  issued. 
A  Jury  having  been  waived,  the  trial  pro- 
ceeded 'before  the  court,  and  findings  of  fact 
were  made.  After  finding  the  right  of  ap- 
pellant in  BuccesBi<m  to  the  Northern  Pacific 
Railroad  Company,  and  setting  out  the  va- 
rious acts  of  congress  granting  lands  to  the 
Northern  Pacific  Railroad  Company,  and 
that  the  tract  of  land  in  controversy  Is  sit- 
uated In  the  Indemnity  limits  of  the  grant, 
and  was  public  land  in  1882  and  for  a  long 
time  pri(H-  tha'eto,  subject  to  disposal  under 
the  public  land  laws,  it  was  found  that  In 
18S2  Edward  A.  Cook  was  a  citizen  of  the 
United  States  over  21  years  of  age,  and  the 
head  of  a  family;  that  be  settled  and  Im- 
proved the  premises  in  controversy  with  the 
intention  of  acquiring  title  thereto  from  the 


United  States,  and  that  he  continued  to  cul- 
tivate and  improve  such  land  from  the  time 
of  bis  settlement  until  the  6th  day  of  July. 
1884,  when  be  transferred  bis  right  and  In- 
terest and  possession  In  the  premisee,  to- 
gether with  the  Improremeota  thereon,  to 
the  respondent;  that  while  Oook  was  occu- 
pying and  had  the  possession  of  the  land, 
the  Northern  Pacific  Railroad  Company,  oa 
the  20th  of  March,  1884,  attempted  to  select 
the  land  as  Indemnity  In  lieu  of  losses  sus- 
tained by  the  company  in  the  primary  lim- 
its; that  sucb  selection  was  made  without 
proof  or  designation  of  loss  of  any  lands  of 
the  company  by  reason  of  exceptions  In  the 
grant;  that  during  the  time  that  Cook  occu- 
pied tbe  premisee  he  was  duly  qualified  to 
enter  the  same  under  the  hcMnestead  or  tim- 
ber culture  laws,  and  that  he  had  never 
made  either  a  homestead  or  timber  culture 
entry;  that  Immediately  after  Cook  trans- 
ferred tbe  premises  to  respcmdent,  respond- 
ent established  his  residence  thereon,  with 
his  family,  with  the  intention  of  acquiring 
title  thereto  under  the  pre-emption  law;  that 
he  was  not  the  owner  of  320  acres  of  land 
in  any  state  or  territory  of  tbe  United 
States;  that  be  made  valuable  Improvements 
thereon;  that  while  respondent  resided  upon 
and  had  possession  of  the  land,  on  the  26tli 
of  October.  1887,  the  Northern  Pacific  Eall- 
road  Company  ffied  in  the  local  land  office  at 
Walla  Walla  a  designated  list  of  losses  In 
support  of  its  selections,  and  as  designation 
of  loss  to  sui^rt  the  selection  of  the  land 
in  controversy  and  other  lands  it  assigned 
section  17,  township  7  N.  of  range  16  E.,  in 
proof  of  same,  be^ng  within  the  Takima  In- 
dian reservation,  but  did  not  designate  any 
particular  tract  of  the  section  as  a  loss  to 
pupport  the  selection  of  the  tract  In  contro- 
versy: that  said  proof  of  loss  was  never  ac- 
cepted and  approved  by  the  secretary  of  the 
interior  as  a  iH:o$>er  designation  of  loss;  that 
on  the  25th  of  November.  1887,  the  respond- 
ent duly  made  application  to  the  register 
and  receiver  of  the  local  land  t^ce  to  file  his 
declaratory  statement  under  the  pre-emption 
law  for  the  land  in  controversy,  and  tendered 
the  necessary  fees  and  commissions,  and 
presented  the  necessary  affidavits  of  contest, 
as  required  by  the  rules  of  tbe  office,  show- 
ing that  the  land  was  not  subject  to  selection 
by  the  railroad  .company  because  the  land 
was  claimed,  resided  upon,  and  im[»oved  by 
Cook:  that  at  the  time  tbe  application  was 
made  the  selection  as  Indemnity  was  not  ap- 
proved; that  such  application  of  respondent 
was  duly  received  and  noted  by  the  register, 
but  that  the  register  and  receiver  neglected 
to  order  a  hearing  in  such  contest;  that  on 
the  30th  of  August,  1802,  the  railroad  com- 
pany filed  In  the  local  land  office  an  amend- 
ed list  of  losses,  in  which  the  company  des- 
ignated as  a  loss  In  support  of  the  selection 
of  land  in  controversy  the  N.  E.  %  of  the  N. 
E.  14  and  the  N.  W.  ^  of  tbe  N.  E.  %,  sec- 
tion 17,  township  7  N.,  of  range  10  E.,  of  the 
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Willamette  mo'Idlan,  In  the  Yakima  Indian 
reeerratlon;  that  said  last-named  list  of 
losses  was  different  from  the  list  of  losses  as- 
signed October  26, 1887,  In  that  it  designated 
for  the  first  time  the  parttcnlar  tract  lost  in 
Ilea  of  -which  the  right  of  sdection  existed; 
that  nothing  was  done  in  the  contest  In  the 
land  (^ce  until  DecCTiber,  1895,  when  notice 
was  addressed  to  respondent  Informing  him 
that  his  affidavits  in  support  of  his  declara- 
tory statement  were  insufficient  as  a  prima 
facie  showing  because  they  failed  to  show 
that  Cook  was  qnalifled  to  take  land  under 
the  settlement  laws,  and  respondent  was  al- 
lowed 30  days  In  which  to  file  stqiiplemaital 
affidavits,  but  that  the  notice  was  returned 
unclaimed  to  the  local  land  officers,  and  re- 
spondent did  not  in  fact  rec^ve  the  same; 
that  on  the  21st  of  March,  1886.  the  local 
land  offlcors  rejected  the  declarat(H7  state- 
moit  of  ra^ndoit,  and  nodfled  him  that 
he  was  entitled  to  SO  daya  to  appeal  from 
decisiim  to  the  commissioner  of  the 
gmeral  land  office:  that  by  ttie  rules  of  the 
land  <^ce  respondent  iras  allowed  30  days 
from  notice  In  whidi  to  appeal  to  the  com- 
missioner of  the  general  land  office  from  the 
decialim  r^ectlng  his  application;  that  there- 
ftft»,  while  the  contest  was  paidlng.  and 
before  resptmdenfs  right  of  appeal  had  ex- 
pired, and  on  the  2d  of  April,  1890,  the  prem- 
ises were  by  inadvertence  and  mistake  of 
the  officers  of  the  general  land  cttLce  patented 
to  the  Northern  Pacific  Bailroad  Ciompany. 
'  Some  exceptions  are  made  to  the  findings 
of  fact,  bat  an  examination  of  the  testimony 
Been»  to  suMwrt  them  substantially.  Such 
tects,  in  Bobstance,  seon  to  bring  the  con- 
troversy within  the  prfaiclples  of  Moore  v. 
Ckvrmode,  20  Wash.  306,  55  Pac.  217.  and  oth- 
er cases  in  this  court  foUowing  and  aj^irov- 
big  that  cas&  While  the  contest  was  pend- 
ing in  the  land  department,  a  patent  wfis  In- 
advertently issued,  and,  as  determined  by 
the  honorable  secretary  of  t^e  interior,  Juris- 
diction in  the  department  ceased.  Bespond- 
enf  B  rights  were  then  undetermined,  and  he 
was  cmtltled  to  set  them  up  in  this  action. 
It  seems  to  bare  been  determined  that  no 
right  to  withdraw  Uie  indemnity  lioi  lands 
from  settlement  exUtted  under  the  granting 
act  until  losses  were  ascertained  and  sdec- 
tlons  made.  An  order  of  wtttidrawal,  how- 
ever,  was  made  by  the. interior  department 
'  In  1872.  Such  order  was  overruled  and  can- 
eded  in  1887.  Neltiier  Ckwk,  the  predecessor 
of  respondoit;  who  claimed  the  premises  in 
controversy,  nor  the  respondent  could  file  a 
claim  at  the  local  land  office  until  1^7.  at 
which  time  respcndaitis  filing  was  offered. 
Thus  it  would  seem  that  such  claims  of 
right  as  attached  in  either  of  them  were  pre- 
served, and  at  first  opportunity  w««  placed 
of  recwd  in  the  local  land  office.  The  at- 
tempted selections  of  the  railroad  company 
in  1884  and  18S5  were  Irregular  In  form  and 
sabstance,  and  were  subsequent  to  the  claims 
VI  Cook.   Zn  fact;  selections  with  specifl«i- 


tlons  of  actual  loss  were  never  made  tmtil 
1882,  and  It  does  not  seem  that  approval  of 
any  sdectfon  was  made  by  thb  department 
until  tdta  the  latter  date.  It  follows,  there- 
fwe,  that  the  Judgment  of  the  supwlor  court 
was  correct. 
Affirmed. 


DUNBAB,  ANDBBS,  and  MOUNT.  J3., 
concur. 


(37  Wash.  70) 

OLUEBT  et  ox.  v.  SEATTLE  ELEGTBIO 
00. 

(Su^me  Court  of  Washington.  Dec.  21, 
1901.) 

INJURY  TO  PASSENGER— VARIANCBl—BXPEniTa 
—EXAMINATION— READING  FROM  AUTHORI- 
TIES—TRJAI^ARGUMENT  —  INSTRUCTIONS  — 
EXCESSIVE  VERDICT. 

1.  Where  a  complaiat  alleged  that  plaintiff 
received  iolemal  injuries  of  a  permanent  na- 
ture; that  she  was  hart '  iu  and  about  the 
breast,  waist,  and  abdomen;  and  that  she  had 
unnatural  internal  bleeding,— it  was  perads- 
Bible  to  prove  that  she  was  pregnant  at  the 
time  of  the  injuries,  and  afterwards  had  a 
miscarriage. 

2.  In  an  action  by  husband  and  wife  for 
personal  injuries  to  the  wlfeu  it  was  not  error 
to  refuse  to  permit  counsel,  in  cross-examining 
the  husband,  to  ask  if  he  was  not  present 
when  a  doctor  was  examining  the  wife  after 
the  accident,  aud  if  it  was  not  true  that  neither 
he  nor  hia  wife  made  any  mentlw  that  there 
had  been  a  miscarriage. 

3.  Where,  on  croE^B-examiniog  medical  ex- 
perts, a  queetion  was  asked,  whether  the  au- 
thorities on  the  questiou  involved  did  not  lay 
down  certain  rules,  the  reading  of  such  rules 
from  an  author's  work  was  not  an  Infraction 
of  the  rule  against  adndttlng  medical  authori- 
ties: the  purpose  being  to  test  the  knowledge 
of  the  experts. 

4.  Counsel  for  plaintiff,  after  asking  for  a 
verdict  for  the  fall  amount  asked  io  the  com- 

Jtlaiot,  stated  that  iu  another  action  for  In- 
nriee  a  verdict  for  the  full  amount  was  sus- 
tained. On  objection  the  court  said,  "The  jury 
in  this  case  will  regulate  their  deliberations 
upon  the  evidence  in  this  case,  which  tba  jury 
always  does."  Defendant  contended  that  sudi 
rraiark  was  a  rebuke  to  him  for  objecting, 
rather  than  a  correction  of  plaintiff.  '  Beid 
tbat,  though  the  last  part  of  the  remark  might 
not  be  justifiable,  the  jury  were,  in  effect,  told 
tlLat  a  diacnssion  of  extrinsic  matters  was  to 
be  excluded  frcmi  thevr  deliberations. 

5.  An  iDStructlott  that  a  carrier  owes  the 
duty  to  its  passengers  to  use  the  highest  degree 
of  skill,  care,  and  prudence  in  the  operation  of 
its  cars,  "so  as  to  prevent  injuries  to  those  pas- 
sengers," did  no^  bf  the  last  phrase  used, 
make  the  carrier  an  insurer. 

6.  When  a  complaint  sought  to  recover  $150 
for  medical  services,  and  one  of  plaintiffs  phy si* 
cians  testified  that  his  services  were  worth 
$200,  and  the  other  that  his  bill  for  services  . 
was  $125,  end  the  court  instructed  that  plain- 
tiff might  recover  for  medical  services  in  what- 
ever amonnt  was  proved  to  have  be'en  paid,  or 
for  which  a  liability  was  iacnrred,— It  not  af- 
firmatively appearing  that  the  jury  were  not 
misled  thereby, — plaintiff  will  be  required  to  re- 
mit $175  from  the  jadgment  in  his  favor. 

Appeal  from  superior  court,  King  counly; 
Geo.  Meade  Emory,  Jn^e. 

Action  by  EYank  Chikey  and  Mary  Olukey 
against  the  Seattle  Electric  Company.  Jndg>- 
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mcnt  for  plalntUb,  and  defendant  aiq;)eal8. 

ModUled. 

Tbe  remarks  by  plaiotlfifB'  coiinsel  In  his 
argument,  referred  to  In  the  seventh  assign- 
ment of  errors,  related  to  anotbw  suit  for 
personal  injuries  in  the  same  conn^.  In 
which  a  verdict  for  the  full  amount  asked 
In  the  complaint  was  sustained. 

StruTe,  Allen,  Hughes  &  McMlcken.  for 
appellant  John  B,  llart  and  P.  D.  Hughes, 
for  respondents. 

1>UNBAR,  J.  Action  for  damages  for  per- 
sonal injuries  suetalned  by  a  passenger  on  a 
street  car  owned  and  operated  by  appellant. 
Judgment  was  asked  for  $15,000,  and  the 
Jury  returned  a  verdict  for  $5,700.  Motion 
for  new  trial  was  overruled,  judgment  en- 
tered, and  appeal  taken. 

Appellant's  first  assignment  of  error  Is  tbe 
admission  by  the  court  -of  testimony  show- 
ing tbe  pregnancy  of  tbe  plaintiff  Mrs.  Glu- 
key,  and  the  abortion  alleged  to  have  been 
euftered  by  her  following  tbe  accident,  and 
tbe  suffering  and  Injury  incident  thereto;  It 
being  contended  that  such  damage.  If  any, 
was  a  special  damage,  and  therefore  that  It 
should  have  been  specially  alleged.  With- 
out entering  into  a  discussion  of  tbe  fine  dis- 
tinctions which  are  sometimes  drawn  be- 
tween special  and  general  damages,  and  ac- 
cepting the  statements  of  the  law  cited  by 
appellant  from  8  Am.  &  Eng.  Enc.  Law,  642, 
tliat  general  damages  are  those  which  neces- 
sarily and  by  implication  of  the  law  result 
from  tbe  act  or  default  complained  of,  and 
from  16  Enc.  PL  &  Prac.  p.  381,  to  the 
effect  that  It  is  well  settled  that,  under  a 
general  allegation  of  damages  consequent  up- 
on an  Injury  to  tbe  person,  a  recovery  may 
be  had  for  all  damages  naturally  and  neces- 
parily  sustained  by  reason  of  the  injury  char- 
ged, and  which  are  tbe  direct  and  obvious  re- 
sults thereof,  since  such  damages  are  im- 
plied by  law,  we  still  think  the  testimony 
was  admissible  under  tbe  allegations  of  the 
complaint  It  Is  imf«-acticable  to  furnish  a 
speciflc  catalogue  of  tbe  plalntlflTs  condition 
at  tbe  time  of  the  accident,  or  to  state  all  the 
successive  steps  resulting  from  an  accident 
which  culminated  in  the  final  Injury  sus- 
tained, or  to  state  all  the  reasons  for  results 
arising  from  the  peculiar  conditions  or  sur- 
roundings of  the  plaintiff.  It  Is  competent. 
In  aid  of  an  Intelligent  tracing  of  cause  and 
effect,'  to  show,  in  tbe  absence  of  such  alle- 
giitlon,  that  tbe  plaintiff  was  a  very  large 
and  fleshy  woman,  where  that  fact  tends  to 
explain  the  reason  for  certain  injuries  claim- 
ed to  have  been  received;  or  that  she  was  an 
old  woman  or  a  nervous  woman,  for  the  pur- 
pose of  showing  that  the  Injury  was  aggra- 
vated by  reason  of  those  personal  peculiari- 
ties. Bome  latitude  must  be  allowed  to  tbe 
pleader  in  this  respect  After  the  allegation 
of  eertaUi  injuries.  It  Is  alleged  In  the  com- 
plaint that  she  (the  plaintiffj  received  other 


injuries,  internal  and  of  a  permanent  na- 
ture; that  she  was  hurt  and  injured  In  and 
about  the  breast,  waist,  and  abdomen;  and 
that  she  had  unnatural  internal  bleeding. 
Certainly  a  miscarriage  would  naturally  re- 
sult from  the  state  of  facts  alleged.  The  su- 
preme court  of  the  United  States,  in  Wade 
V.  Leroy,  20  How.  34,  15  L.  Ed.  813,  ap- 
proved the  admission  of  testlmtmy  tending 
to  show  incapacity  <hi  the  part  of  the  plain- 
tiff, by  reason  of  the  Injury  received,  to  at- 
tend to  the  particular  business  In  which  be 
was  engaged  before  the  Injory  was  sustained, 
although  the  nature  of  his  occupation  was 
not  set  forth  in  tbe  declaration,  and  an- 
nounced therein  the  following  rule:  "If  tbe 
evidence  tenda  to  support  any  lasne  between 
the  parties,  or  has  a  direct  connection  witb 
other  evidence  competent  to  maintain  tbe 
averments  of  the  declaration,— either  to  Il- 
lustrate its  meaning  or  to  ascertain  its  pro- 
bative effect,— It  cannot  be  rejected  as  im- 
pertinent or  as  founded  upon  matter  that 
does  not  appear  in  the  complaint  of  tbe 
cause."  The  admission  of  tbe  testimony  com- 
idalned  of  in  this  case  was  nothing  more  than 
permitting  the  plaintiff  to  show  the  result* 
mg  injuries  from  the  accident,  flowing  nat- 
urally and  proximately  therefrom.  As  sus- 
taining the  court  in  the  admission  of  tbe 
testimony  complained  of,  see  Railway  Co.  v. 
MitcheU  (Tex.  Sup.)  10  S.  W.  411;  Tobin  v. 
Village  of  Fairport  (C.  C.)  12  N.  Y.  Supp. 
224;  Parker  v.  City  of  Ottumwa  (Iowa)  85 
N.  W.  803;  RaUroad  Co.  v.  Harris,  122  U. 
S.  597,  7  Sup.  Ct  1286,  30  L.  Ed.  1146;  Man- 
ley  V.  Canal  Co.  (Vt)  37  AU.  279;  Railway 
Co.  T.  Hecht  (Ind.)  17  N.  E.  297.  And  many 
other  cases  might  be  cited  sustaining  the 
same  principle.  It  will  be  observed  that  the 
complaint  alleges  that  plaintiff  received  otb^ 
internal  injuries,  and  that  the  defendant 
went  to  trial  without  asking  that  the  com- 
plaint be  made  more  definite  and  certain,  or 
attacking  It  In  any  way.  Under  such  circum- 
stances, the  tesUmony  was  plainly  admissi- 
ble. 

The  second  assignment  of  error  goes  to 
the  sustaining  by  the  court  of  an  objectltm 
to  the  following  questions  pn^unded  by 
appellant's  attorney  to  Mr.  Clukey,  the  hus- 
band of  the  Injured  plaintiff:  "Mr.  Clukey, 
were  you  present  when  Dr.  Coe  examined 
your  wife?  Answer.  Yes,  sir.  Question. 
Now,  Mr.  Clukey,  when  Dr.  Coe  was  present 
and  examining  her.  Is  it  not  true  that  neither 
you  nor  Mrs.  Clukey  made  any  mention  that 
there  had  been  a  miscarriage?"  Thla  ques- 
tion was  certainly  not  admissible  aa  proper 
crosR-e.xamlnation,  and  tbe  fact  that  the  wit- 
ness was  one  of  ,the  plaintiffs  In  tbe  case 
does  not  change  the  rule  as  to  him.  Appel- 
lant does  not  contend  that  It  was  for  the  pur- 
pose of  laying  tbe  foundation  for  an  Impeach- 
ment even  if  It  had  been  competent  for  that 
purpose;  but  the  contention  Is  that  If  true. 
It  fixed  the  Intent  of  the  parties,— being  a 
circumstance  against  interest   Sucb  tefltl- 
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mony  might  have  been  fntrodaced  as  a  port 
of  the  defendant's  case,  bat  we  think  It  was 
plainly  Inadmissible  upon  cross-examination. 

We  will  notice  the  third  assignment  here- 
after. 

What  we  have  said  In  r^atlon  to  the  first 
assignment  may  appn^rlately  be- applied  to 

the  fourth. 

The  hypothetical  questions  objected  to  un- 
der assignment  No.  5,  while  probably  rather 
awkwardly  constructed,  we  are  satisfied  were 
absolutely  harmless,  and  Tlolated  no  rule  of 
tow. 

The  sixth  assignment  embraced  an  objec- 
tion to  the  manner  In  which  the  attorney  for 
respondent  conducted  the  cross-examination 
of  the  medical  experts  appointed  by  the  court. 
The  counsel  asked  the  expert  If  such  authori- 
ties did  not  lay  down  certain  rules,— reading 
the  language  of  the  rule  from  the  authoi*'B 
work,— and  It  is  contended  that  It  la  an  In- 
fraction of  the  rule  of  evidence  against  the 
admission  of  medical  authorities.  But  we  do 
not  think  the  rule  of  law  was  announced  to 
meet  the  practice  of  the  kind  complained  of. 
These  questions  were  propounded  upon  cross- 
examination  for  the  purpose  of  testing  the 
knowledge  of  the  expert  It  would  have 
been  nnnpetent  for  the  attorn^  to  have  stat- 
ed  supposttitiooa  cases  to  the  experts.  He 
could  properly  have  stated  the  rule  from 
memory,  asking  the  expert  If  such  an  author 
did  not  lay  down  such  a  rule.  It  seems  there 
could  he  no  tenable  objection  to  his  reading 
the  rule  to  the  expert.  In  fact,  it  Is  a  more 
exact  method,  and  less  liable  to  make  a  wrong 
impression  on  the  mind  of  the  jnror,  than  to 
cross-examine  from  memory. 

As  to  the  seventh  assignment  of  error,  it 
ciiDDot  be  said,  we  think,  that  the  alleged 
mlscouduct  of  counsel  for  the  respondent  in 
using  tbe  language  which  be  did  In  his  ad- 
dress to  the  jury  will  warrant  a  reversal  of 
the  cause.  He  had  a  right,  of  course,  to  tell 
the  jury  that  they  should  give  blm  a  verdict 
for  the  full  amount  asked  for  in  the  com- 
plaint Further  remarks  were  objected  to  by 
oonnsel  for  defendant,  when  the  court  said, 
"The  Jury  in  this  case  will  regulate  their  de- 
liberations upon  the  evidence  in  this  case, 
which  the  Jury  always  does;"  knd  it  Is  In- 
sisted that  the  remark  of  the  court.  Instead 
of  being  a  rebuke  to  counsel  for  plalntiflT,  was 
rather  a  rebuke  to  counsel  for  defendant  for 
Interfering.  We  are  inclined  to  think  that 
the  concluding  clause  of  the  court's  remark 
was  not  Justified.  At  the  same  time,  the  Jury 
Were,  In  effect,  told,  and  must  have  under- 
stood frmn  the  court,  that  a  discussion  of  ex- 
trinsic matters  was  to  be  excluded  from  their 
deliberations.  Under  all  the  circumstances 
of  the  case,  we  do  not  (eel  Justified  in  sus- 
taining this  assignment  of  error.  State  v. 
Boyce  (Wash.)  04  Pac.  719;  Taylor  v.  City  of 
Ballard  (Wash.)  64  Pac.  143. 

The  following  Instruction  Is  objected  to  In 
the  ninth  assignment:  "The  general  rule  of 
Itv  r^ardlng  the  duty  which  railroad  com- 


panies of  this  kind  owe  to  their  pasaengm 
may  be  stated  In  this  way:  Common  car* 
rlers,  in  the  operation  and  running  of  their 
cars,  and  especially  common  carriers  such  as 
this,  owe  the  duty  to  passengers  whom  they 
carry  to  use  the  highest  degree  of  skill,  care, 
and  prudence  in  the  running  and  in  -the  op- 
erating of  those  cars,  so  aa  to  prevent  inju- 
ries to  those  passengers."  It  is  Insisted  that 
the  last  portion  of  this  instruction  makes  the 
defendant  an  Insurer.  But  we  think  this 
Is  a  strained  construction  of  the  instruction 
given,  and  that  the  expression  "so  as  to  pre- 
vent injuries  to  those  passengers"  neither 
adds  to  nor  takes  anything  from  the  Instruc- 
tion which  precedes  It,  and  Is  entirely  harm- 
less. The  ninth  assignment  Is  disposed  of 
by  what  we  have  said  In  relation  to  the  first 

It  Is  stated  In  the  third  assignment  that 
the  complaint  seeks  to  recover  $15Q  expenses 
Incurred  for  physicians'  services  and  medi- 
cines, rendered  and  to  be  rendered,  and  that 
the  testimony  of  one  Dr.  O'Ronrke,  who  was 
plaintiffs  physldan,  that  his  services  were 
worth  $200,  and  of  Dr.  Downey,  the  other 
of  plaintiff's  physicians,  that  his  bill  for  aerr-* 
ices  was  $125,  taken  In  connection  with  the 
instruction  of  the  court  that  plaintiffs  might 
recover  whatever  expenses  in  the  way  of 
physicians'  services  or  medicines  may  have 
been  proven  to  have  been  paid  for,  or-  for 
which  a  liability  has  been  incurred,  would 
justify  the  Jury  in  incorporating  in  their 
Judgment  the  amount  of  $325,  Instead  of 
$1.'>0,  the  amount  claimed  In  the  complaint. 
We  are  not  certain  that  the  Jury  were  misled 
in  this  respect  by  the  instructions  of.  the 
court,  but  aa  It  does  not  aflBrmatively  appear 
that  they  were  not  the  plaintiffs,  In  accord- 
ance wlUi  the  offer  heretofore  made,  wlH  re- 
mit $175  from  the  Judgment  obtained. 

The  Judgment  will  therefore  be  affirmed, 
less  the  amount  of  $175;  the  respfmdents  to 
recover  costs. 

EEAVIS,  C.  J.,  and  ANDERS.  MOUNT, 
WHITE,  FULLSRTON,  and  HADLEY,  JJ.. 
concur. 


(27  Wash.  42) 
RBED  et  nr.  v.  JOHNSON  et  ux. 
(Supreme  Conrt  of  Washington.  Dee.  2i, 
1901.) 

CONTRACTS-PtTBLIC  POLICY— WAIVER  OF 
IZiLBOMITT— BSTOPPBL. 

1.  Specific  performance  will  not'Ue  to  enforca 
a  contract  Illegal  and  void  fOT  reasons  of  public 

policy. 

2.  A  oontraot  whereby  plaintiffs  agreed  to 
convey  a  one-half  interest  in  ce^lain  land  to 
defendant  in  consideration  of  his  efforts  to  pro- 
cure the  location  of  a  depot  by  a  railroad  cor- 
poration on  the  laud  was  against  public  pollcv 
and  v<rid,  where  prior  to  its  execution  defend- 
ant had  an  agreement  with  certain  offlcM>s  of 
the  railroad  corporation,  by  which  each  of 
them  was  to  receive  one-fourth  of  the  pro- 
ceeds of  whatever  lots  were  so  conveyed  to  de- 
fendaait.  because  tending  to  induce  the  officers 
of  the  corporation  to  disregard  their  duties  to- 
ward it 
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3.  A  party  to  a  coutract  Toid  na  against  pub- 
lic policy  cannot  waive  its  illegality  by  a  fail- 
ure to  specially  plead  the  defense  or  otherwiBe, 
but,  whenever  tlie  «ame  is  made  to  appear,  it 
becomes  the  duty  of  the  court  to  refuse  to  en- 
force it. 

4.  Validity  caiiDot  be  j^iveD  to  an  illegal  con- 
tract tbroush  any  prlnai^e  of  estoppd. 

5.  While  one  cannot  be  estopped  to  raise  the 
illegality  of  a  contract,  yet  he  is  not  entitled  to 
recover  looses  sustained  by  him  thereunder,  but 
will  be  left  in  statu  quo. 

Appeal  from  superior  court,  Kittitas  coun* 
ty;  John  B.  Davidson,  Judge. 

Action  for  an  accounting  and  for  -the  par- 
tition of  certain  real  estate  by  Walter  J. 
Reed  and  wife  against  Tbopias  Johnson  and 
wife.  In  which  defendants  filed  a  cross  com- 
plaint  for  an  accounting,  and  demanding  a 
conveyance  of  one-half  of  said  property. 
From  a  decree  in  favor  of  defendants,  plain- 
tlffB  appeal.  Modified. 

Graves  AEnglehart,  for  appellants.  Charles 
F.  Munday  and  E.  E.  Wager,  tot  respond- 
ents. 

HADLEY,  J.  Appellants  are  now,  and 
prior  to  the  13tb  diy  of  July.  1886,  were, 
husband  and  wife.  On  and  prior  to  the  date 
above  named  they  were  the  owners  of  cer- 
tain real  estate  situated  In  Kittitas  county, 
Wash.;  and  on  said  date  they  executed  and 
delivered  to  the  respondent  Thomas  John- 
son a  written  Instrument,  denominated  a 
"bond  for  deed,"  which  was  of  the  following 
tenor  and  effect:  In  consideration  of  the 
sum  of  $1,  and  the  further  efforts  of  said 
Johnson  to  secure  the  establishment  of  a 
railroad  depot  by  the  Northern  Pacific  Rail- 
way Company  upon  section  26  In  township 
20  N.,  range  15  E.,  W.  M.,  the  appellants 
obligated  themselves  to  convey  unto  said 
Johnson,  by  good  and  sufllcient  warranty 
deed,  a  one-half  interest  In  the  real  estate  to 
which  reference  was  first  above  made.  They 
further  obligated  themselves  that  within  10 
days  after  said.  Johnson  should  give  them 
reasonable  assurance  of  the  establishment 
of  such  depot  within  the  boundaries  of  said 
section,  and  after  the  platting  of  the  whole 
or  any  portion  of  the  land  described -In  the 
written  Instrument  Into  residence  and  busi- 
ness lots  and  blocks,  they  would  convey  to 
the  <H>der  of  said  Johnscm  each  alternate 
quarter  block  of  lots  so  platted.  They  fur- 
ther agreed  that  at  any  time  within  one 
year  from  the  surveying  and  platting  of  the 
first  part  or  parcel  they  would,  upon  notice 
from  Johnson,  In  like  manner  convey  each 
alternate  quarter  block  of  lots  that  should 
within  that  time  be  platted,  in  addition  to 
the  part  that  should  be  first  laid  out.  The 
expense  of  surveying,  platting,  and  record- 
ing was  to  be  borne  by  Johnson,  and  appel- 
lants were  to  continue  the  occupancy  and 
use  of  those  portions  of  the  land  which 
should  remain  unplatted.  On  or  about  the 
2Gtb  day  of  July,  1886,  about  65  acres  of  the 
tract  covered  by  the  aforesaid  agreement 
was  platted  under  said  agreemoit,  and  des- 


ignated as  the  "Town  of  Cle  Blum.**  There- 
after, on  the  2d  day  of  August,  1886,  a  fur- 
ther agreement  was  executed  and  sigrned  by 
appellant  Walter  J.  Reed  and  reeiwndeiit 
Thomas  Johnson,  as. follows:  "For  the  mu- 
tual advantage  and  accommodation  of  tbe 
parties  hefeto.  It  Is  hereby  agreed  that  for 
ninety  days  from  and  after  this  date,  and  so 
much  longer  as  may  be  mutually  agreeable 
to  the  parties  concerned,  the  division  of  lots, 
by  quarter  blocks,  in  the  town  of  Cle  Elazn. 
Wash.  Terr,  contemplated  and  provided  for 
In  that  certain  bond  for  deed,  executed  and 
delivered  by  Walter  J.  Reed  and  Barbara 
A.  Reed,  his  wife,  to  Thomas  Johnson,  shall 
be,  and  hereby  is,  deferred,  and  that  pend- 
ing the  termination  of  this  agreement 
through  lapse  of  time  or  mutual  consent 
the  sale  of  lots  In  the  town  aforesaid  shall 
be  conducted  indiscriminately;  the  proceeds 
being  divided  equally  between  the  said  Wal- 
ter J.  Reed  and  Thomas  Johnson,  their  heirs, 
legal  representatives,  or  assigns.  Upon  ter- 
mination of  this  agreement  as  above  liffovid- 
ed,  the  division  of  lots  provided  for,  by  quar- 
ter blocks  or  fractional  parts  thereof,  shall 
then  be  made,  In  so  far  as  practicable,  ac- 
cording to  the  terms  and  conditions  of  tbe 
bond  for  deed  hereinbefore  referred  to." 
The  appellants  brought  this  suit  against  re- 
spondent, and  In  the  complaint  allege  that 
the  lands  platted  as  above  stated,  and  known 
as  the  'Town  of  Cle  EInm,"  are  the  only- 
lands  that  have  been  platted  under  the  said 
contracts  between  the  parties.  It  Is  also 
averred  that  appellants,  since  the  execution 
of  said  contracts,  have  paid  oat  large  sums 
of  money  from  their  own  personal  funds  for 
the  maintenance  and  benefit  of  the  town  site 
so  platted,  which  sums  have  not  been  repaid 
to  them  by  any  one  or  in  any  way,  and 
which  are  a  charge  against  said  platted  town 
site  and  the  proceeds  thereof;  that  appel- 
lants have  advanced  said  Thomas  Johnson 
large  sums  of  money  at  divers  times  since 
July  26.  1886,  on  account  of  the  interest  of 
respondents  in  said  town  site  under  said  con- 
tracts, which  amounts  were  to  be  chained 
against  the  interests  of  respondfflits  therein, 
and  the  same  have  not  been  paid;  that 
said  Thomas  Johnson  has  received  large 
sums  of  money  from  the  sales  of  lots  in  said 
town  site,  and  from  other  sources  In  c<m- 
nectlon  therewith,  said  sums  being  in  excess 
of  his  just  proportion,  and  for  which  excess 
be  Is  now  Indebted  to  appellants,  the  same 
being  a  Just  and  proper  charge  against  the 
Interests  of  respondents;  that  appellants 
have  at  all  times  been  ready  and  willing 
to  comply  with  all  the  terms  and  conditions 
of  said  contracts  to  be  by  them  perftHined. 
and  have  frequently  demanded  of  respond- 
ent Thomas  Johnson  that  the  accounts  be- 
tween him  and  them  on  account  of  th&  said 
town-site  transactions  be  balanced  and  doa- 
ed;  that  the  lands  be  divided  according  to 
the  terms  of  said  contracts,  and  that  the 
contracts  be  terminated;  that  said  Johnson 
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refuses  to  make  a  settlement  of  said  ac- 
eounts,  or  permit  a  diTlslon  of  said  lots  to 
t>e  made  according  to  the  terms  of  said  con- 
tracts, and  "wrongfully  holds  said  contracts 
as  a  cloud  on  the  title  to  all  of  the  lands  de- 
scribed In  said  original  agreement,  whether 
the  same  are  platted  and  subject  to  said 
agreement,  or  whether  they  are  unplatted 
and  not  subject  thereto,  all  of  which  Is  al- 
leged to  be  to  the  great  injury  and  detri- 
ment of  appellants.  It  Is  alleged  that  the  re- 
spondent Ann  Johnson  claims  some  Interest 
in  said  property  under  said  contracts  aa  the 
wife  of  said  Thomas  Johnson.  The  com- 
plaint prays  that  an  accounting  be  taken  be- 
tween the  parties;  that  the  accounts  thereof 
be  settled,  stated,  and  closed;  that  a  proper 
division  and  partition  of  the  lots  In  said  plat- 
ted town  site  be  made;  and  that  said  con- 
tracts be  terminated  and  canceled.  The 
respondents  answered  the  complaint  by  way 
of  denials,  and  also  by  way  of  an  affirmative 
defense  and  cross  complaint  In  the  cross 
complaint  It  is  alleged,  in  addition  to  the 
facts  alleged  In  the  complaint  concerning  the 
contracts  and  the  platting  of  lands  there- 
under, that  on  the  30th  day  of  April,  1888, 
and  on  the  0th  day  of  May,  1899,  respective- 
ly, further  and  additional  plats  were  filed 
Dpon  other  iwrtlons  of  said  lands  not  In- 
cluded in  the  first  plat,  which  Is  the  only 
one  described  In  the  complaint  It  Is  also 
alleged  that  since  the  execution  of  said 
agreement  and  said  original  plat  and  supple- 
mental plat,  appellants  have  made  sales  of 
a  large  portion  of  the  lots  and  blocks  In  the 
town  of  Cle  Elum,  have  made  conveyances 
thereof,  and  have  receiveii  large  sums  of 
money  therefor;  that  portions  of  the  mon- 
eys so  received  have  from  time  to  time  been 
paid  to  the  resimndent  Thomas  Johnson,  but 
much  less  than  his  just  proportion  thereof; 
that  said  Johnson  has  paid  out  on  account  of 
said  lanids  targe  sums  of  money  for  taxes, 
surveying,  and  platting,  and  other  expenses 
incident  thereto,  which  sums  have  not  been 
repaid,  and  are  a  charge  against  said  lands 
and  the  proceeds  thereof;  that  eald  John- 
son has  at  various  times  since  July,  ISSO, 
advanced  to  appellant  Walter  J.  Beed  large 
sums  of  money.  It  is  alleged  that  respond- 
ent Thomas  Johnson  has  at  .all  times  been 
ready  to  comply  with  all  the  conditions  of 
said  agreement  and  supplemental  agreement 
to  be  by  him  performed,  and  has  demanded 
of  appellant  Walter  J.  Reed  that  the  ac- 
counts between  them  be  settled,  and  that 
said  lands,  both  platted  and  unplatted,  be 
divided  according  to  the  terms  of  said  agree- 
ment which  demand  has  been  refused  by 
said  Reed.  The  cross  complaint  asks  an 
accounting,  and  also  a  conveyance  to  re- 
spondents of  one-half  of  all  unsold  portions 
of  said  land,  both  platted  and  unplatted. 
The  answer  to  the  cross  complaint  denies 
many  of  these  allegations,  and  affirmatively 
pleads  the  statute  of  limitations  as  to  all  de- 
mands stated  In  the  cross  complaint  which 


do  not  relate  to  the  cause  of  action,  and 
demands  arising  out  of  the  original  plat  de- 
scribed in  the  complaint  as  the  "Town  of 
Cle  Elum."  Upon  the  issues  thus  formed 
the  parties  went  to  trial.  The  cause  was 
tried  by  the  court  without  a  jury,  and  re- 
sulted In  a  decree  to  the  effect  that  upon  the 
issue  raised  by  the  respective  demands  for 
an  accounting  there  was  no  balance  owing 
to  either  party,  but  that  respondents  are  enti- 
tled to  a  conveyance  of  one-half  ot  all  the 
unsold  lots  and  blocks  included  within  the 
three  plats  named, 'and  also  one-half  of  the 
unplatted  portion  of  said  lands.  From  said 
decree  this  appeal  is  prosecuted. 

Xo  error  is  assigned  as  to  the  finding  of 
the  court  on  the  question  of  accounting.  It 
is  assigned  as  error  that  the  court  granted 
the  demands  of  respondents  as  to  any  lands 
outside  of  the  original  plat  of  the  town  site 
of  Cle  Elum,  and  also  that  the  coiirt  refused 
to  find  that  respondents  were  barred  by  the 
statute  of  limitations  as  to  any  demands  con- 
cerning lands  outside  of  said  original  plat 
We  will,  however,  confine  ourselves  to  the 
discussion  of  the  following  assignment  of  er- 
ror: "The  court  erred  In  decreeing  the  con- 
veyance of  any  of  the  lands  mentlcmed  in  the 
contract  on  July  13, 1886,  for  the  reason  that 
said  contract  Is  void  because  of  uncertainty, 
lack  of  mutuality,  want  of  consideration,  and 
as  being  against  public  policy."  It  will  be 
remembered  that  the  consideration  for  the 
original  agreement  between  the  parties  was 
stated  to  be  the  efforts  of  respondent  Thomas 
Johnson  to  secure  the  establishment  of  a 
railroad  depot  by  the  Northern  Pacific  Rail- 
way Company  within  the  boundaries  of  tlie 
same  section  which  Included^e  lands  of  ap- 
pellants. The  respondent  Johnson  stated  in 
his  testimony  that  he  had  an  agreement  with 
three  officers  of  the  Northern  Pacific  Rail- 
way Company  by  which  each  was  to  receive 
a  (me-fourth  interest  In  the  proceeds  of  what- 
ever lots  appellants  would  convey  under  their 
said  agreement  with  Johnson.  The  consld- 
eration  for  the  agreement  between  these  of- 
ficers and  Johnson  was  that  the  offlcers  were 
to  cause  the  depot  to  be  established  within 
the  section  above  named.  This  arrangement 
between  Johnson  and  the  officers  of  the  rail- 
road company  was  entered  Into  before  the 
contract  between  Johnson  and  appellants  was 
executed.  Johnson  testified  as  follows:  "Q. 
In  regard  to  the  interest  which  Huson  and 
Buckley  and  Bullock  had,— how  did  that  In 
any  way  affect  the  Interest  of  Mr.  Reed?  A. 
It  didn't  affect  him  any.  Q.  In  whose  inter- 
est did  they  have  an  interest?  A.  In  mine. 
I  gave  them  one-eighth  of  all  the  money  that 
I  got  until  after  the  railroad  was  complete, 
in  '88,  for  tbeh-  services  in  the  railroad  line 
and  putting  the  depot  at  Cle  Elum.  •  ♦  • 
Q.  Mr.  Johnson,  what  was  the  consideration 
which  you  gave  Mr.  Reed  for  entering  Intc 
this  contract?  A.  I  gave  him  consideration 
that  I  would  have  a  depot  there  established. 
I  would  have  the  railroad  line  changed  from 
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the  west  side  on  tbe  south  over  on  that  side, 
which  I  did,  and  hod  to  pay  for  it,  tliough, 
Q.  Now,  who  bad  any  Interest  In  this,  be- 
sides yourself,  In  this  deal  with  Reed?  A. 
During  all  that  time,  Mr.  Bogue  and  Huson. 
<i.  Any  one  elseV  A.  Mr.  Bullock.  Q.  And 
you  accounted  to  them  for  half  of  the  money 
tbat  you  gotv  A.  I  accounted  to  them  for 
one-elghtli  of  the  money,— each  one  of  them. 
•  *  •  Q.  Mr.  Johnson,  you  stated  tbat 
certain  gentlemen  connected  with  the  North- 
em  Pacific  Railroad  Con^pany  had  an  inter- 
est with  you  In  those  lots.  Has  that  Interest 
been  extinguished?  A.  They  had  no  Interest 
In  the  lots  with  me;  they  had  an  Interest 
In  the  money  that  I  got  for  tbe  sale  of 
lots  at  the  time  they  were  bulldii^  the  rail- 
road. Q.  They  had  an  interest  for  whatever 
Jots  you  should  sell  while  they  were  build- 
ing? A.  While  they  were  building,  they  got 
Uieir  money  on  It.  Q.  That  Is  all  tbe  inter- 
est? A.  That  Is  all  tbe  interest  they  Jiad. 
Q.  Whether  that  would  be  one  lot  or  ten 
Jots,  they  should  hare  an  Interest  In  what- 
ever money?  A.  Each  one  of  them  had  an 
Interest  In  one-eighth  of  tbe  money  that  we 
took  In  for  the  sale  of  the  lots.  Q.  Did  you 
make  this  agreement  before  or  after  you 
made  your  contract  with  Reed?  A.  I  think 
It  was  before.  Q.  Did  they  have  any  inter- 
est In  any  unplatted  portions  of  this  land? 
A.  Tbey  had  no  Interest  In  any  of  the 
ground,  but  the  money  that  w^e  sold  lots  for. 
If  we  sold  the  whole  thing,  they  got,  each 
of  them,  an  eighth.  Q.  That  was  the.  ex- 
tent of  the  contract?  In  other  words,  they 
took  you  for  one-half  of  the  money,— all  your 
Interest  from  tbe  sale  of  lots  during  tbe  time 
the  railroad  was  being  constructed?  A.  No; 
tbey  didn't  take  my  half  of  the  money,  at  alL 
Q.  One-half  of  the  interest?  A.  They  took— 
My  Interest  was  divided  Into  four  parts. 
The  sale  of  lots  was  divided  Into  four  parts, 
and  the  money  was  divided.  Q.  During  the 
time  the  railroad  was  being  constructed  from 
where?  A.  To  Tacoma,  from  where  It  was 
already  built  to.  Q.  The  amount  of  their 
Interest  depended  upon  the  length  of  time 
tbey  were  to  keep  the  railroad  building?  A. 
We  were  not  very  particular  about  It  We 
didn't  stick  them  right  down  to  It.  They 
got  a  good  deal  of  mouey  after  the  railroad 
Was  built" 

The  above  testimony  was  undisputed.  Ap- 
pellants proposed  tbe  following  finding  of 
fact  based  upon  said  evidence:  "Tbat  the 
agreement  hereinbefore  mentioned  was  en- 
tered into  by  tbe  said  Thomas  Johnson  for 
and  on  behalf  of  certain  officers  of  the 
Northern  Pacific  Railroad  Company,  who 
then  had  charge  of  the  construction  of  tbe 
line  of  railway  of  the  Northern  Pacific  Rail- 
road Company  through  and  near  said  lands, 
and  that  the  consideration  of  said  contract 
was  tbat  said  officers  having  charge  of  the 
location  of  said  line  of  railway  should  locate 
the  depot  of  said  railway  company  within 
the  limits  of  said  tract  of  land.'*  Said  pro- 


posed finding  was  by  the  court  refused,  and 
exception  thereto  was  taken.  Appellants  al- 
so proposed  the  following  conclusion  of  law: 
"That  said  agreement  aforesaid  having  been 
made  for  and  on  behalf  of  the  officers  of  a 
public  corporation  known  as  the  Northern 
Pacific  Railroad  Company,  and  whose  duty 
it  was  to  locate  depots  at  such  poipts  as 
would  suit  tbe  public  needs  and  convenience^ 
and  the  sole  consideration  for  said  agree- 
ment being  the  location  of  said  depot  for  the 
use  of  tbe  public  upon  tbe  above-described 
lands,  the  said  agreement  was  and  la  with- 
out consideration  and  void."  Said  proposed 
conclusion  was  refused,  and  exception  was 
thereto  taken.  In  refusing  to  make  said 
finding  and  conclusion,  we  think  the  court 
materially  erred.  Tbe  respondents  by  their 
cross  complaint  were  asking  for  a  specific 
performance  of  the  contract,  by  decreeing  a 
conveyance  to  them  of  the  lands  claimed  hy 
them  under  their  contract  Before  tbey  are 
entitled  to  the  relief  of  specific  performance. 
It  must  appear  that  the  contract  which  tbey 
seek  to  enforce  has  all  tbe  elements  of  an 
enforceable  contract  If  the  contract  Is  Il- 
legal and  void  for  reasons  of  public  policy, 
specific  performance  will  not  be  enforced. 
"Equity  will  not  assume  Jurisdiction  to  com- 
pel the  specific  performance  of  a  contract 
tbat  Is  illegal  In  any  of  Its  features.  If  tbe 
nature  of  tbe  contract  Is  such  that  Its  en- 
forcement would  be  in  violation  of  public 
policy,  specific  performance  will  not  be  grant- 
ed. Tbe  least  taint  of  illegality  or  want  of  eq- 
uity will  preclude  a  decree."  22  Am.  &  Eng. 
Enc.  Law  (Ist  Ed.)  p.  1014,  par.  4.  Was  the 
contract  between  the  parties  here  sucb  as  Is 
contemplated  In  the  above  statement  of  the 
law?  It  is  a  general  rule  that  contracts 
which  tend  to  place  the  officers  of  a  corpora- 
tion under  an  Inducement  to  disregard  their 
duties  to  the  corporation,  and  to  decide  ques- 
tions affecting  tbe  action  of  the  corporation 
from  a  staudpolnt  other  than  that  of  the 
best  Interests  thereof,  are  Illegal  and  void. 
The  evidence  In  this  case  discloses  that  cer- 
tain ofllcers  of  the  Northern  Pacific  Railway 
Company,  In  consideration  that  they  should 
receive  a  portion  of  the  proceeds  of  aalea  of 
appellants'  lands,  agreed  to  so  locate  the 
line  of  said  road  that  It  would  run  through 
tbe  section  26  described  in  the  contract  be- 
tween theae  parties,  and  further  agreed  to 
erect  a  depot  within  said  section.  Tbe  tes- 
timony of  Johnson  la  to  the  effect  that  the 
company  contemplated  building  Its  Une  apcm 
another  route,  but,  by  reason  of  the  Uidace- 
ment  above  stated,  the  officers  having  in 
charge  the  location  of  the  line  and  depot  de- 
termined to  change  the  route  and  locate  both 
the  tracks  and  depot  upon  said  lands.  It  Is 
manifest  that  such  a  personal  Inducement 
acted  upon  by  the  officers  of  the  company, 
having  In  view  their  private  gain,  wonld 
not  leave  them  free  to  act  in  all  respects  as 
might  best  subserve  the  interests  of  tbe  cor- 
poration with  whose  Interests  they  were 
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intnusted.  It  Is  urged  hy  respondents  that 
tiie  offieers  of  the  company  were  not  parties 
to  tbls  contract.  It  Is'  true,  they  are  not 
named  In  the  contract;  but  it  appears  from 
the  evidence  in  the  case  tbat  before  Johnson 
made  the  agreement  with  appellants  these 
offlcen  had  negotiated  with  Johnson  to  the 
effect  that.  If  he  should  procure  such  a  con- 
tract from  appellants,  they  would,  In  con- 
sideration of  sharing  In  its  benefits,  make 
the  loeatlcm  of  the  Aepot  within  said  section. 
Johnson  had  no  power  to  make  the  locar 
tlon.  The  persons  who  held  that  power 
agreed  to  make  it  If  Johnson  would  procure 
certain  specified  compensation  for  them  from 
appellants.  In  making  the  contract,  John- 
son, In  effect,  occupied  the  posttI<m  of  one 
simply  acting  between  the  principal  parties 
concerned.  In  the  arrangement  that  was 
made,  Johnstm  stood  In  the  position  of  a 
trustee  tor  the  officers,  since  be  was  to  ac- 
count to  them  for  a  spedfled  share  of  the 
proceeds  of  all  lands  sold.  We  bellere  the 
relations  of  the  officws  of  the  company  to 
this  contract  were  such  as  cast  upon  It  the 
taint  of  Illegality,  and  rendered  It  void  as 
being  against  public  policy,  under  the  au- 
thorities we  shall  hereinafter  discuss.  This 
Is  true  eren  though  the  contract,  upon  Its 
fac»,  api^n  to  have  been  made  witb  John- 
son alone.  The  office*  lnta«sts  In  the  re- 
sults of  the  contract  aggregated  tiiree  times 
as  much  as  the  interest  of  Johnson,  ^nd 
from  that  f&ct,  together  with  the  further  fact 
that  tbe  necessary  power  to  act  in  the  prem- 
ises resided  with  tiie  officers,  it  follows  log- 
ically that  Johnson  must  have  been  entirely 
under  the  control  and  direction  of  the  offi- 
cers, and  be  therefore  became  partlceps 
criminls  In  the  Illegality  of  the  transaction. 

In  the  case  of  Bestor  t.  Watiien,  60  ID. 
138.  a  contract  was  Involved  which  was 
similar  to  tbe  one  here  under  considera- 
tion. The  construction  firm  that  was  build- 
ing the  railroad,  together  with  the  president 
of  the  railroad  company  and  another  of  Its 
dlreetoTs,  and  also  its  construction  agent,, 
entered  Into  a  contract  with  the  owners 
of  100  acres  of  land  situated  where  the  road 
then  In  {wocess  of  construction  was  expect- 
ed to  cross  the  Illinois  Central  Ballroad,  by 
ttie  tenns  of  which  the  owners  agreed  to 
sdl  the  flrSt-named  parties  an  Interest  In  the 
land.  Xo  money  was  to  be  paid  by  the 
purchasers,  but  the  land  was  to  be  laid 
out  Into  town  lots  and  sold.  The  first  pro- 
ceeds of  the  same,  to  the  amount  of  f4,- 
tfOO,  were  to  be  retained  by  the  owners, 
and  when  this  sum  was  received  they  were 
to  conv^  to  the  other  parties  an  undivided 
half  of  the  residue  of  tbe  land.  The  only 
consideration  for  the  agreement  was  that  the 
so-called  pnrchAaera  should  "aid,  assist,  and 
contribnte  to  the  building  up  of  a  town  on 
said  land."  Precisely  as  is  sought  by  the  cross 
hni  in  this  case,  the  so-called  purchasers 
In  that  case-brought  suit  against  the  owners 
of  the  land,  asking  for  an  account  of  sales, 
67P.-25 


and  for  conveyance  of  an  undivided  half 
of  the  lots  unsold.  The  court  refused  to 
enforce  the  contract  and  dlsm^sed  the  bill. 
The  language  of  the  court  In  discussing  tiie 
pMnclple  Involved  Is  of  great  eihphasis  and 
weight.  The  necessary  iq)ace  forblds'an  ex- 
tensive quotation  from  the  opinion,  but  the 
following  extract  Is  particulariy  pertinent: 
"A  court  of  equity  wIU  not  enforce  a  con- 
tract rastlng  upon  such  official  delinquency, 
or  even  tending  to  produce  It  Such  is  the 
chaiacl^r  of  the  contract  before  us,  Jf  we 
enforce  It,  we  lend  the  sanction  of  the 
court  to  a  class  of  contracts  the  Inevitable 
tendracy  of  which  is  to  ittafce  the  officers  of 
these  powerful  cotporationa  pervert  their 
trusts  to  their  private  gain  at  the  price  of 
Injury  at  pnce  to  the  stockholdera  and  to  the 
public.  Rendered  Into  plain  EngUsh.  the 
contract  In  this  case  was  a  bribe  on  the 
part  of  Wathen  end  Gibson  to  the  president 
and  otiier  offlcera  of  the  rallwa^  company, 
and  to  the  contractors  who  were  building 
the  road,  of  an  undivided  half  of  one  hun- 
dred and  sixty  acres  of  land,  In  consldeia- 
tlon  of  which  the  road  was  to  be  constructed 
on  a  certain  line,  and  a  depot  built  at  a  cer- 
tain point  *  *  *  In  this  particular  case 
no  wrong  may  hare  been  done,  and  yet 
public  policy  plainly  foiblds  the  sanction 
of  such  contracts,  because  of  the  great  temp- 
tation they  would  offer  to  official  faithless- 
ness and  corruption.**  The- prlndfde  adopt- 
ed In  the  above  case  Is  sustolned  by  the 
following  authorities:  Puller  y.  Dame,  18 
Pick.  472;  Holladay  v.  Pattwsoil,  5  Or.  177; 
Bliss  V.  Matteson.  52  Barb.  385;  Berryman 
V.  Railway  Co.,  77' Ky.  755;  West  v.  Cam- 
den. 135  V.  S.  507,  10  Sup.  Ct  838,  34  L. 
Ed.  254;  Woodstock  Iron  Co.  r.  Richmond 
A  D.  Extension  Co.,  129  XJ.  B.  643,  0  Sup. 
Ct  402.  32  Ii..Bd.  810.  In  tbe  last-named 
case  the  court  said:  "The  business  of  the 
extension  company  was  one  In  which  the 
public  was  Interested.  Railroads  are  for 
many  purposes  public  highways.  They  are 
constructed  for  the  convenience  of  tbe  public 
In  the  transportation  of  persons  and  prop- 
erty. In  their  construction  without  unnec- 
essary length  between  designated  points.  In 
their  having  proper  accommodations,  and 
in  their  charges  for  transportation,  the  pub-, 
lie  Is  directly  interested.  Gotporatlons,  It  is 
true,  formed  for  their  cmiBtruction,  are  pri- 
vate corporations;  but  wlillst  their  direct- 
ors are  required  to  look  to  the  Interests 
of  their  stockholders,  they  must  do  so  In 
subordination  to  and  In  connection  with  the 
pubUc  interests,  which  they  are  equally 
bound  to  respect  and  subserve.  AH  arrange- 
ments, therefore,  by  which  directora  or 
stockholdm  or  other  persons  may  acquire 
gain  by  inducing  those  corporations  to  dis- 
regard their  duties  to  the  public,  are  illegal 
and  lead  to  unfair  dealing,  and,  thus  being 
against  i>ubUc  p<dlcy,  will  not  be  enforced 
by  the  courts."  It  wlU  be  noted  that  the 
language  of  the  above  opinion-  not  only  ap* 
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idles  flie  miff  to  dlrecton  or  stockboldera; 
and  declaree  that  all  arraiigemects  by  which 
they  may  acquire  gain  by  Inducing  these 
corporations  to  disregard  their  dutle«  to  the 
public  are  illegal,  but  also  applies  the  same 
rule  to  "other  persons";  the  words  being 
particularly  applicable  to  the  claim  made  In 
this  case  that  Johnson,  not  being  an  officer 
pt  the  railway  company,  Is  entitled  to  have 
bis  contract  enforced.  Further  addressing 
(ourselves  to  the  last-named  point,  we  refer 
to  the  case  of  Embrey  r.  Jemlson,  131  U. 
8.  836,  9  Sup.  Ct  776,  83  L.  Ed.  172.  The 
contract  Involved  In  that  case  was  a  wager- 
ing contract,  and  !(  was  held  that  the  broker 
who  negotiated  between  the  parties  for  the 
I>urpose  of  entering  Into  the  illegal  agree- 
ment was  partlceps  crlmlois.  and  could  not 
recover  for  services  rendered  or  losses  In- 
curred by  himself  on  behalf  of  either  In  for- 
warding the  transaction.  In  the  case  of 
Armstrong  v.  Toler,  11  Wheat  258,  6  L.  Ed. 
4G8,  the  following  instruction  was  given  to 
the  Jury  below:  "That  where  the  contract 
grows  immediately  out  of.  and  Is  connected 
with,  an  Illegal  or  Immoral  act,  a  court  of 
Justice  will  not  lend  its  aid  to  enforce  It; 
and  If  the  contract  be  In  fact  only  connected 
with  the  illegal  transaction,  and  growing 
Immediately  out  of  It,  though  it  be  In  fact 
a  new  contract  It  Is  equally  tainted  by 
It"  The  Instruction  was  sustained  by  the 
supreme  court  of  the  United  States  In  an 
opinion  rendered  by  Mr.  Chief  Justice  Marsh- 
all. The  learned  Jurist  says  the  law  was 
^rrectly  stated  by  the  trial  court.  To  tbe 
same  effect  are  the  following  cases:  Bar- 
ton V.  Road  Co..  17  Barb.  807;  Iteans  v. 
McLendon,  30  Miss.  843:  Howell  v.  Foun- 
tain (Ga.)  43  Am.  Dec.  415;  Branch  v.  Haas 
(C.  C.)  16  Fed.  53;  Gunter  v.  Leckey,  30 
Ala.  691;  Buck  t.  Albce.  26  Vt  184,  62  Am. 
Dec.  564;  Bartle  v.  Colemah,  4  Pet  IM, 
7  L.  Ed.  825;  15  Am.  &  Eng.  Enc  Law 
iSd  Ed.)  992. 

It  cannot  be  successfully  urged  that  ap- 
pellants have  waived  objection  to  tbe  Il- 
legality of  this  contract  by  ^not  specially 
Reading  tbe  same.  The  nonenforcement  of 
Illegal  contracts  Is  a  matter  of  common  pub- 
lic interest  and  a  party  to  such  contract 
cannot  waive  his  right  to  set  up  the  defense 
of  illegality  In  an  action  thereon  by  the 
other  party.  It  is  not  necessary  to  special- 
ly plead  the  defense  of  illegality,  but  when 
the  same  Is  made  to  appear  to  the  court 
at  any  stage  of  the  case.  It  becomes  the  duty 
of  the  court  to  refuse  to  entertain  the  ac- 
tion. The  above  statements  of  the  law  are 
sustained  by  the  following  cases:  Oscanyon 
V.  Arms  Co.,  103  TI.  S.  261,  26  L.  EM.  539; 
Coppell  V.  Hall,  7  Wall.  642,  19  L.  Ed.  244; 
Cnrdoze  v.  Swift  113  Mass.  250;  Wilde  t. 
Wtlde,  87  Neb.  891.  66  N.  W.  724;  Sheldon 
V.  Pruessner,  62  Kan.  679,  85  Pac.  201.  22 
U  R.  A.  709;  Craig  v.  Missouri,  4  Pet  410, 
7  L.  Ed.  903;  Johnson  v.  HuJlng*  (Pa.)  49 
Am.  Bep.  ISl;  Wight  T.  Blndsbopf,  43  Wla. 


844;  Ereamer  v.  Eari.  01  CaL  112,  27  Pac. 
735;  Morrill  v.  XlgbUngale.  93  CaL  462,  28 
Pac.  1068.  27  Am.  St  Rep.  207;  Schmidt  v. 
Barker  (La.)  87  Am.  Dec  627;  Claflln  r. 
Credit  System  Co.  (Mass.)  43  N.  E.  293. 
52  Am.  St  Rep.  628;  Richardson  r.  Buhl, 
77  Mich.  632.  43  N.  W.  102.  6  L.  B.  A.  457. 
The  appellants  are  not  estopped  to  raise  th« 
Illegality  of  tbe  contract  because  of  their 
course  of  dealing  with  respondents  under 
the  contract  Validity  cannot  be  given  to 
an  Illegal  contract  through  any  principle  of 
estoppel.  1  Warv.  Vend.  p.  1G2,  i  4;  Durkea 
T.  People,  165  111.  354,  40  N.  E.  626,  46  Am. 
St  Rep.  340;  Brown  v.  Bank,  137  Ind.  655, 
87  N.  E.  158,  24  U  R.  A.  206;  Pullman's 
Palace  (Tar  Co.  v.  Central  Traosp.  Co.,  171 
U.  S.  138,  18  Sup.  Ct  80S.  48  U  Ed.  10& 
While  one  is  not  estopped  to  raise  tbe  Il- 
legality of  B  contract  yet  he  Is  not  entitled 
to  recover  for  losses  thereunder.  In  Howell 
T.  Fountain,  supra,  the  court  said:  "Tha 
law  leaves  tbe  parties  to  such  a  contract 
where  It  flnds  them.  If  either  has  sustain- 
ed a  loss  by  the  bad  faith  of  a  parties 
crlmlnls.  It  Is  but  a  Just  Infliction  for  pre- 
meditated and  deeply-practiced  fraud,  which, 
when  detected,  deprives  him  of  anticipated 
profits,  or  subjects  him  to  unexpected  losses. 
He  must  not  expect  that  a  Judicial  tribunal 
will  degrade  itself  by  an  exertion  of  It* 
powers,  by  shifting  the  loss  from  one  to 
the  other,  or  to  equalize  the  benefits  or  bur- 
dens which  may  have  resulted  by  the  viola- 
tton  of  every  principle  of  morals  and  of 
laws." 

The  trial  court  found  that  neither  party 
was  entitled  to  recover  anything  upon  an 
accounting,  which  was  right  But  In  the 
light  of  the  foregoing  authorities,  that  por- 
tion  of  the  court's  findings  and  judgment 
which  awarded  and  decreed  specific  per- 
formance In  favor  of  respondents  must  be 
set  aside.  To  that  extent  the  Judgment  la 
reveraed.  and  the  cause  remanded,  with  In- 
structlons  to  the  lower  court  to  modify  tbe 
Judgment  to  the  extent  of  decreeing  that 
the  contracts  between  appellants  and  re- 
spondents dated,  respectively,  July  13,  1886, 
and  August  2,  1886,  shall  be  canceled  and 
terminated,  and  shall  be  removed  and  ex- 
tinguished as  a  cloud  upon  the  title  of 
pellants  to  the  unsold  portions  of  tbe  landi 
described  therein. 

REAVIS.  a  J.,  and  FULLERTOX,  DUM- 
BAB.  AKDEBS,  and  MOUNT,  JJ„  eoncot; 

(W  Wash.  S49) 
STATE  V.  HOSHOR.> 

(Supreme  Court  of  Washington.    Dec  17. 

1901.) 

EMBEZZLEMENT  —  INFORMATION  —  BPBCtAL 
COUNSEL— VARIANCB  — JOINT  OWNBRSHIP  — 
VENUB  —  DEPaNBBS  —  GRBDIBIUTy  OF  WIT- 

K  BSS-INS:rRUCTIONS. 

1.  InXormatioD  charging  that  on  ■  ccTtain 
dar.  Id  K.  couoty,  EU  being  then  and  tiiarc 

.  ss^Miing  dnlea  April  I,  IM^ 
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agent  of  T.,  was  tntniBted  with  a  certain  sum 
ou  account  of  T.;  that  H.  then  and  there,  by 
▼irtiie  of  such  agency,  received  and  (ook  into 
hig  poBseesion  for  T.  such  sum,  and  after- 
wards then  and  there  failed  to  account  to  T. 
therefor,  and  then  and  there  embezaled  and 
fonverted  the  same  to  his  own  use, — sufflcient- 
\T  states  the  time  and  place  of  conversion. 

2.  The  trial  court  has  discretion  to  allow  spe- 
cial counsel  to  aid  the  prosecuting  attorney  in 
a  prosecution,  which  can  be  interfered  with 
only  for  abuse  thereof* 

3.  There  is  no  variance  between  an  informa- 
tion  for  embexzUng  money  and  evidence  that  T. 
gave  his  cbeclc  to  defendant  to  apply  the  pro- 
ceeds to  certain  purposes,  and  defendant  drew 
the  money,  and  converted  the  same  to  Ma  own 
purpoaes. 

4.  Where  T.  tdveB  defendant  a  check  for  $20,- 
OOO.  of  which  $8,000  is  a  payment  to  defendant 
and  $12,000  is  to  be  applied  to  certain  pur- 
poses for  T,,  defendant  is  not  a  joint  owner 
of  the  whole  sum,  so  aa  to  exempt  him  frtmi 
the  charge  of  embezzling  the  $12,000. 

6.  Where  T.,  in  K.  county,  gives  defendant 
hig  check  on  a  bank  therein,  to  use  for  certain 
parposea.  and  defendant  has  the  amount  trans- 
fwred  to  his  account  therein,  and  then  goes 
to  P.  county,  and  there  checks  out  the  money, 
and  pnts  it  away,  and  afterwards  returns  to 
K.  connty,  and .  refuses  to  account,  he  cannot 
claim  the  right  to  be  tried  In  P.  county  only 
for  the  embezzlement. 

&  It  is  not  a  defense  to  a  charge  of  embez- 
zlement that  the  person  from  whom  the  money 
was  -embezzled  had  obtained  it  anlawfuUy  or 
wrongfully. 

7.  It  is  iwoper  to  instruct  that  in  determining 
the  facts  the  jury  are  icf  determine,  from  the 
appearance  and  demeanor  of  the  witneasee, 
their  manner  of  testi^ing,  and  their  apparent 
candor  and  fairness,  thur  bias  or  prejudice, 
their  apparent  intelligence,  their  interest  in  the 
result,  and  all  their  surrounding  circumstances, 
the  witnesses  most  worthy  of  credit,  and  to 
give  credit  accordingly. 

Appeal  from  superior  court,  King  county; 
Arthur  E.  Grlffln,  Judge. 

J.  A.  Hoshor  was  convicted  of  embezzle- 
ment, and  appeals.  Affirmed. 

John  E.  Humphries,  Harrison  BostwIdE, 
P.  V.  Davis,  Wllilam  A.  Gilmore,  James  Mc- 
Neny.  and  James  Hamilton  Lewis,  for  appel- 
lant Walter  S.  Fultim  and  John  B.  Hart, 
for  the  State. 

MOUNT,  J.  On  March  28,  1900,  H.  G.  Tor- 
rence  drew  his  check  upon  the  First  Nation* 
al  Bank  of  Seattle  In  favor  of  defendant  for 
$20,500.  On  the  same  day  Torrence  and  de- 
fendant went  to  the  bank  together,  with  this 
cfaeck,  and,  after  Torrence  had  introduced 
defendant  to  the  officers  of  the  bank  as  his. 
ag&at  and  attorney,  the  bank,  upon  presenta- 
tion of  the  check,  paid  the  money  to  defend- 
ant by  opening  an  account  with  him,  and 
paasing  the  money  therefor  to  his  credit,  is- 
suing a  pass  book  and  check  book,  and  debit- 
ing the  account  of  Torrence  in  the  amount  of 
the  cfaeck.  It  is  claimed  by  the  prosecuting 
witness  that  this  money  was  given  to  the 
defendant  as  his  agent  for  the  purpose  of 
paying  certain  debts  owing  by  Torrence  at 
the  time  to  several  persons,  the  amount  of 
which  debts  was  some  $12,400.  The  balance 
ot  $8,100  was  to  be  retained  by  defendant 


as  his  own  money  upon  executing  to  the 
prosecuting  witness  at  some  future  time  cer- 
tain deeds  for  certain  mining  properties. 
On  the  evening  of  the  2dth  of  March,  190O, 
defendant  left  Seattle  for  Tacoma.  On  the 
next  day,— March  2&th,— in  Tacoma,  defend- 
ant drew  bis  check  upon  the  First  National 
Bank  of  Seattle  for  the  whole  of  the  $20.- 
500  deposited  as  aforesaid,  and  presented 
the  check  to  the  Paclflc  National  Bank  of 
Tacoma,  which  bank  paid  the  check,  and 
passed  the  amount  thereof  to  defendant's 
credit  Shortly  thereafter,  and  on  the  same 
day,  the  Pacific  National  Bank  of  Tacoma 
paid  defendant  $10,000  In  gold,  and  also  $5,- 
000  by  a  cashier's  negotiable  check.  On  the 
31st  of  March,  1900,  the  Pacific  National 
Bank  certified  defendant's  check  for  the  re- 
maining $5,000.  Both  tbese  lastrnamed 
checks  were  shortly  aft^wards  paid  to  sub- 
sequ«it  holders.  When  the  gold  above  men- 
tioned was  paid  to  the  defendant,  $5,000 
thereof  was  placed  in  a  safety  de[>oslt  vault 
and  $5,000  deposited  In  the  London  &  San 
IB^anclsco  Bank  In  Tacoma  In  the  name  of 
bis  aunt.  On  the  30th  of  March  defendant. 
In.  company  wltb  bis  uncle,  a  co-defendant 
herein,  went  back  to  Seattle,  and  the  prose- 
cuting witness  claims  to  have  demanded  on 
that  day  an  accounting  of  the  defendant  for 
the  said  $20,500,  which  accounting  was  re- 
fused. On  that  same  evening  defendant  and 
his  uncle  returned  to  Tacoma,  and  the  next 
day  were  arrested,  charged  with  the  crime  of 
embezzlement.  Upon  this  charge  defendant 
Hoshor  was  tried  separately  by  a  Jury,  found 
guilty,  and,  by  the  court,  sentenced  to  the 
Jail.  From  judgmmt  and  sentence  this  ap- 
peal Is  taken. 

Counsel  for  appellant,  in  their  brief,  malce 
three  assignments  of  error,  viz.:  (1)  BJrror 
In  overruling  defendant's  demurrer  to  the 
Information;  (2)  arror  In  overruling  the  de- 
fendant's motion  to  delude  a  private  prose- 
cutor employed  by  the  prosecuting  witness 
from  assisting  in  the  prosecution  of  said 
cause;  (3)  «Tor  in  overruling  the  defendant's 
motion  for  a  new  trial.  Undw  tbese  assign- 
ments counsel  for  appellant  argue  34  points. 
All  of  these,  esceptlng  the  first  two  above 
named,  and  one  error  claimed  on  account  of 
alleged  misconduct  of  counsel  for  the  prose- 
cution, and  one  error  claimed  In  the  intro- 
duction of  evidence,  are  based  upon  the  In- 
structions of  the  court  given  or  refused.  At 
the  trial  appellant's  counsel  prepared  54  writ, 
ten  Instructions  covering  38  typewritten 
pages.  We  shall  not  und^take  to  discuss 
each  of  the  34  points  argued,  because  many 
of  them  depend  upon  each  other,  and  many 
of  them,  even  if  error,  are  harmless. 

1.  The  charging  part  of  the  Information  ' 
reads  as  follows:  "That  on  the  28th  day  of 
March,  A.  D.  1900,  in  King  county,  state 
of  Washington,  the  said  J.  A.  Hoshor,  being 
then  and  there  the  agent  of  one  H.  G.  Tor- 
rence was  Intrusted  with  the  sum  oC  $20,- 
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500  In  lawful  money  of  the  United  States, 
r*jid  of  tbe  value  of  $20,500  In  lawful  mon- 
of  the  United  States,  on  account  of  the 
ftaid  H.  G.  Torreuce.  Tbe  Bald  J.  A.  Hosbor 
then  and  there,  by  virtue  of  such  agency, 
received  and  took  Into  his  possession  for  and 
on  account  of  the  said  H.  G.  TMrence  tbe 
sum  of  ¥20,600,  the  personal  jawperty  of  the 
said  H.  G.  Torrence,  and  afterwards  did 
then  and  there  fail  to  account  to  tbe  said  H. 
G.  Torrence  for  same,  or  any  part  thereof, 
and  did  then  and  there  unlawfully,  willfully, 
fraudulently,  and  feloniously  take  same  and 
embezzle  and  convert  tbe  same  to  bis  own 
use  as  aforesaid;  and  he,  the  said  J.  B. 
TbompsoD,  uncle  of  said  J.  A.  Hoshor,  In 
the  manner  and  form  aforesaid,  at  the  time 
aforesaid,  unlawfully,  willfully,  fraudulent- 
ly, and  feloniously  did  aid,  counsel,  abet, 
and  aB8lBt,—cotttrary  to  the  form  of  the  stat- 
ute," etc.  It  Is  Insisted  that  this  informa- 
tion does  not  state  any  time  when  or  place 
where  tbe  money  was  converted.  Even  if 
appellant  is  correct  when  he  asserts  that  the 
phrase  "and  did  then  and  there  onlawfully," 
etc.,  refers  to  the  wMd  "afterwards"  In  the 
preceding  clause,  still  there  can  be  no  ques- 
tion that  this  (Hause  fixes  the  place  where 
tbe  conversion  occurred,  viz..  In  King  county. 
The  only  point  decided  In  State  v.  Murphy,  9 
Wash.  204,  37  Pac.  420,  relied  upon  by  ap- 
pellant, Is  that  tbe  Infcwmatlon  In  that  case 
did  not  charge  that  tbe  conversion  was  In 
King  county.  The  time  when,  even  with  tbe 
construction  placed  upon  the  language  by 
app^ant.  Is  fixed  as  after  March  28,  1900; 
but  this  clause  clearly  refers  to  the  only 
date  named,  which  was  March  28,  1900. 
Tbe  Information  Is  substantially  In  the  lan- 
guage ai^roved  by  this  court  In  State  v. 
Turner.  10  Wash.  01.  88  Pac.  864^  and  is  suf- 
ficient 

2.  It  Is  Insisted  that  the  court  committed 
error  in  denying  defendant's  motion  to  ex- 
clude counsel  employed  by  the  prosecuting 
witness  from  assisting  the  prosecuting  attor- 
ney. In  support  of  this  motion  affidavits 
were  filed  charging  tbat  sucb  counsel  was 
employed  upon  a  contingent  fee.  and  otber 
charges  not  necessary  to  enumerate  here. 
These  charges  are  denied  by  affidavits  filed 
In  the  cause,  and  the  court,  after  bearing 
tbes^  affidavits,  overruled  the  motion.  This 
court  In  State  v.  Elswood,  15  Wash.  453,  46 
Pac.  T27,  held  that  It  was  within  the  discre- 
tion of  the  trial  court  to  allow  special  coun- 
sel to  aid  tbe  prosecuting  attorney  In  the 
prosecution  of  a  case,  and  tbat  such  discre- 
tion would  be  Interfered  with  only  upon  a 
showing  of  abuse  thereof.  After  a  carefid 
reading  of  the  affidavits,  we  are  satisfied  that 
the  conrt  did  not  abuse  its  discretion  In  this 
regard. 

3.  Ou  errors  alleged  upon  tbe  denial  of 
the  motion  for  a  new  trial  It  is  first  Insisted 
tbat  tbe  proof  shows  tbat  tbe  check  for  |20,- 
500  on  the  First  National  Bank  of  SeatUe 


was  given  by  the  prosecuting  witness  to  iHie 
defendant,  and  that  this  check  is  not  lawful 
money  <tt  tbe  United  States;  that  this  check 
was  converted,  and  not  lawful  money  of  the 
United  States,  and  that  there  was,  therefore, 
a  fatal  variance  between  the  proof  and  the 
allegation  In  tbe  Information.  If  this  posi- 
tion is  correct,  there  can  be  no  such  crime 
In  this  state  as  embezzlement  of  money 
which  Is  Intrusted  by  check  to  another  for  a 
specific  purpose.  It  Is  argued  in  appellant's 
brief  tbat  defendant  could  not  be  guilty  of 
embezzling  the  check,  because  It  was  pre- 
sented for  payment  to  the  bank  upon  whicli 
It  was  drawn,  and  delivered  to  that  bank  up- 
on Its  payment,  as  the  defendant  was  au- 
thorized to  do;  and  also  that  defendant  can- 
not be  guilty  of  embezzling  tbe  money,  be- 
cause tbe  money  was  not  Intrusted  to  him, 
but  a  check,  which  check  was  not  money. 
A  large  numbw  of  authorities  are  cited  to 
tbe  effect  that  a  check  Is  not  money.  This 
question  was  settled  In  this  state  in  tbe  case 
of  State  V.  Knig,  12  Wash.  288,  41  Pac  126. 
Tbe  court  there  said:  "The  practical  result 
of  the  transaction- In  this  case  was  that,  when 
this  check  was  given  to  Fuhrman  and  was 
paid  to  Fuhrman  by  the  New  York  exchange, 
and  tbat  amoimt  chaiged  to  the  account  of 
the  city,  tbe  city  ot  Seattle  had  Its  account 
decreased  by  the  amount  of  tbe  check,  and 
It  was  Just  as  much  a  disposition  of  tbat  $10,- 
000  by  the  treasurer  as  though  he  had  gone  to 
the  bank  and  got  the  money  himself  and  paid 
it  to  Fuhrman."  So  It  is  In  -this  case.  The 
check  was  simply  the  instrumentality  "bj 
which  Hoshor  obtained  the  money  from  tbe 
bank,  as  much  so  as  If  Torrence  had  taken 
the  ^20,500  In  gold  In  bis  hand,  and  passed  It 
over  to  defendant,  end  defendant  had  im- 
mediately passed  It  back  to  the  bank,  and 
received  credit  for  It.  When  Hoshor  drew 
the  money  from  the  bank  by  bis  own  cbeck, 
and  transferred  It  thereby  to  another,  tbe 
effect  was  the  same  as  If  be  bad  tal^en  tbe 
Identical  money,  and  handed  It  by  bis  own 
band  to  that  other.  Com.  v.  Mead  (Mass.)  33 
N.  B.  '1125;  Com.  v.  Smitli.  129  Mass.  104; 
Com.  v.  Tuckerman,  10  Gray,  178;  Territory 
V.  Meyer  (Ariz.)  24  Pac.  183;  People  v.  Gal- 
lagher (Cal.)  35  Pac.  80;  State  v.  Palmer, 
40  Kan.  475,  20  Pac.  2T0;  Roberts  v.  Peo- 
ple (Colo.  Sup.)  13  Pac.  681;  Ex  parte  RIcord. 
11  Key.  287;  People  v.  Clvllle,  44  Hun,  497. 
Upon  this  question  the  court  gave  tbe  Jury 
the  following  Instruction:  "Ton  are  instruct- 
ed that  If  you  believe  frmn  the  evldoice 
beyond  a  reasonable  doubt  that  there  was 
money  deposited  In  the  First  National  Bank 
of  Seattle  on  tbe  28th  day  of  March,  1000, 
to  the  credit  of  H.  G.  Torrence,  In  excess  of 
^.500  In  lawful  money  of  the  United  States, 
and  tbat  Torrence  drew  a  check  on  said  bank 
for  ¥20,500,  and  that  tbe  defendant  then  and 
there  presented  said  check  to  said  bank,  and 
that  the  bank  obeyed  tbe  directions  contained 
In  said  chedc  and  chai%«d  the  amount  on  iti 
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books  to  Bald  Torrence  and  credited  the  same 
to  Che  defendant  J.  A.  Hosbor,  and  thereby 
lesaened  the  credit  of  said  Torrence  to  the 
amount  of  f20,000  In  lawful  money  of  the 
United  States,  that  such  was  the  payment  by 
the  said  Torrence  to  the  defendant  of  money; 
for  In  such  an  event  you  should  consider 
the  check  merely  as  the  Instrumentality  by 
which  the  money  of  said  Torrence  was  trans- 
ferred from  his  possession  to  defendant" 
This  instruction  was  correct  The  prosecut- 
ing witness  testified,  In  substance,  that  $8,- 
100  of  the  $20,500  was  to  be  paid  by  Hoshor 
to  Himself  upon  making  certain  deeds  to  cer- 
tain mining  claims  and  upon  delivering  these 
deeds  to  the  prosecuting  witness;  that  until 
such  time  defendant  was  to  hold  the  said 
money  as  agent  for  prosecuting  witness. 
The  defendant  testified  that  the  whole  of  the 
$20,500  was  paid  to  him  as  part  of  the  pur- 
chase price  of  these  mining  claims,  and  as 
his  money  absolutely.  It  was  also  claimed 
that  this  and  other  money  was  obtained  from 
London  by  defendant  and  the  prosecuting 
witness  upon  false  and  fraudulent  represen- 
tations, and  belonged  jointly  to  the  defend- 
ant and.  prosecuting  witness.  The  court  In- 
structed the  jury  upon  this  question  as  fol- 
lows: *'I  Instruct  you  that  the  defendant  had 
such  an  Interest  in  $8,100  of  the  $20,500  that 
you  cannot  find  the  defendant  guilty  for  re- 
taining said  sum  of  $8,100,  and  you  should 
confine  your  consideration  to  that  portion  of 
the  $20,500  In  excess  of  said  sum  of  $8,100." 
And  also:  "If  the  $20,500  mentioned  In  the 
Information  belonged  Jointly  to  the  prosecut- 
ing witness  and  tfle  defendant  Hoshor,  then 
you  8lM>uld  find  the  defendant  not  guilty." 
It  Is  insisted  that  these  instructions  are  In- 
consistent and  that  If  the  former  Is  cor- 
rect then  the  defendant's  Interest  In  the 
whole  of  the  $20,500  was  ^Vaosr  and  tbat 
he  was  entitled  to  a  discbarge  imder  the  In- 
struction. The  second  instruction  Is  certain- 
ly correct  upon  the  theory  that  defendant  was 
a  joint  owner  with  the  prosecuting  witness, 
and  It  leaves  the  question  of  joint  ownership 
for  the  jury  to  determine.  The  first  instruc- 
Uon  tells  the  jury  that  $8,100  of  the  $20,500 
is  the  property  of  the  defendant  and  they 
must  confine  their  -consideration  to  the  ex- 
cess of  $8,100  In  determining  whether  de- 
fendant Is  guilty  or  not  It  was  held  by  this 
court  In  State  v.  Malnee,  not  yet  reported  In 
our  state  reports,  but  found  In  66  Pac.  431, 
and  In  Brandensteln  T.  Way,  IT  Wash.  293, 
40  Pac.  511,  that  where  money  was  obtain- 
ed from  the  sale  of  goods  on  commission, 
and  the  agent  had  an  Interest  In  the  money  to 
the  extent  of  bis  commissions,  such  Interest 
does  not  protect  the  agent  from  prosecution 
for  embezzlement  on  the  ground  that  the 
funds  are  Joint  property.  Consequently,  If  the 
first  Instruction  Is  error.  It  is  error  favorable 
to  the  defendant  and  harmless.  Appellant 
argues,  however,  that  If  the  Instruction  is 
correct  defendant  is  therefore  the  owner  of 
'Vitt      ^cta  d(^r,  and  to  that  extent  a 


Johit  owner  of  the  whole.  We  cannot  agree 
to  this  conclusion.  If,  Instead  of  giving  the 
money  to  defendant  In  one  check,  two  checks 
had  been  given,  one  for  $8,100  and  the  other 
for  $12,400,  could  It  have  been  said  that  de- 
fendant had  an  Interest  In  the  whole?  The 
fact  that  the  money  was  paid  In  one  check 
Instead  of  two  checks  would  not  change  the 
relation  of  the  defendant  to  the  prosecuting 
witness  In  regard  to  the  money  which  be- 
longed to  each  individually.  If  A.  should 
pay  to  B.  $2,  one  for  himself  and  the  other 
to  be  paid  to  C,  and  if  B.  should  embezxie 
the  dollar  which  he  was  to  deliver  to  C, 
can  It  be  said  that  because  one  of  the  two 
was  paid  to  B.  he  was  therefore  a  Joint  own- 
er of  both?  Certainly  not  Yet  this  is  the 
argument  of  appellant  It  is  possible  that 
appellant  was  the  owner  of  $8,100  of  this 
money,  but  even  so,  he  would  not  be  the 
owner  of  8i/s«5  of  the  whole  simply  because 
at  the  time  he  vras  paid  the  $8,100  as  his  own 
he  was  at  the  same  time  Intrusted  with  $12,- 
400  to  be  paid  to  other  persons. 

Appellant  insists  that  because  he  received 
a  credit  tor  $20,500  In  the  First  National 
Bank  of  Seattle,  King  county,  then  went  to 
Tacoma,  Pierce  county,  and  th^e  drew  his 
check  for  the  amount  and  cashed  It  at  the 
Pacific  National  Bank  In  Pierce  county,  and 
then  and  there  received  the  money  and  pla- 
ced the  same  In  a  safety  deposit  vault  and 
other  places,  the  conversion,  if  any  occur- 
red, took  place  In  Pierce  county,  and  not  in 
King  county.  Upon  this  thewy  of  the  case 
appellant  requested  the  eomt  to  give  to  the 
Jury  the  following  tnstractlon:  "If  you  find 
from  the  evidence  that  H.  G.  Torrence  deliv- 
ered a  personal  check  to -J.  A.  Hoshor  for 
$20,500,  and  that  said  Hoshor,  without  the 
knowledge  or  consent  of  said  Torrence,  de- 
posited the  said  check  In  the  First  National 
Bank  of  Seattle,  King  county,  Washington, 
In  his  own  name  as  a  general  depositor,  and 
that  afterwards  the  said  Hoshor  went  to  a 
bank  In  Tacoma,  and  drew  a  check  upon  the 
First  National  Bank  of  Seattle,  Kin^  coun- 
ty, Washington,  for  $20,500,  and  at  the  same 
time  the  said  Hoshor  had  other  moneys  In 
the  bank  at  Tacoma  belonging  to  him,  and 
that  he  afterwards  drew  his  checks  against 
the  whole  deposit  la  the  bank  In  Tacoma, 
and  received  the  money,  and  appropriated 
It  to  his  own  use  and  benefit,  and  the  bank 
In  Tacoma  got  credit  In  the  First  National 
Bank  in  Seattle  for  the  $20,500,  then  the  de- 
fendant cannot  be  convicted,  under  the  In- 
formation in  this  case,  tcx  embeezlement  In 
King  county,  state  of  Washington,  and  your 
verdict  will  be  'Not  guilty.' "  This  Instruc- 
tion was  refused  by  the  court  and  the  fol- 
lowing given:  "Yon  are  Instructed  tbat  the 
crime  of  embezzlement  Is  committed  In  the 
county  where  the  wrongful  conversion  ex 
failure  to  account  takes  place."  The  court 
properly  refused  the  former  instruction,  be- 
cause it  did  not  cOTitaln  the  essential  'de- 
ment  of  conversion,  viz..  Intent  when  def^d- 
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ant  received  the  mouey;  and  further  because 
It  assumee  that  the  conversion  could  have 
occurred  ooly  In  Pierce  county.  In  support 
of  the  Instruction  requested  we  are  directed 
to  the  case  of  People  v.  Murphy,  51  Cfil. 
876.  The  court  In  that  case  held  that  where 
the  act  of  conversion  was  performed  In  an- 
other county,  defendant  could  not  be  tried 
In  the  county  where  he  received  the  proper- 
ty, unless  he  conceived  the  Intent  of  commit- 
ting the  crime  when  he  received  the  money; 
and  It  should  have  been  submitted  to  the 
Jury  to  find  that  Intent  from  all  the  facta 
and  circumstances  appearing.  The  Instruc- 
tion requested  Is  certainly  opposed  to  this 
authOTlty  cited  in  support  of  It.  "As  a  gen- 
eral rule,  "the  offense  Is  committed,  not  where 
the  property  Is  received,  but  where  it  Is 
converted,  unless  It  Is  received  with  Intent 
to  fraudulently  convat  it  If  an  employ6, 
agent  or  bailee,  however,  refuses  to  account 
for  property  or  money  with  fraudulent  In- 
tent Id  the  county  In  which  It  was  received, 
or,  If  In  that  county  he  conceives  the  in^at 
to  convert  the  property  to  his  own  use,  and 
baa  possession  with  such  Intent,  the  offmse 
of  embeizlement  complete,  although  he 
may  actually  expend  or  dispose  of  the  mon^ 
ey  or  property  In  another  county."  10  Am. 
&  Eng.  Enc.  Law  (2d  Ed.)  1025;  Calkins  t. 
State,  &8  Am.  Dec.  121,  note,  161.  It  Is  said 
by  Bishop:  "Embetizlement,  In  various  cir- 
cumstances, may  be  deemed  committed  In 
any  one  of  several  counties  on  the  allegation 
of  the  prosecuting  power."  1  Blsh.  New  Cr. 
Proc.  8  01;  2  Btoh;  Or.  Proc.  S  326.  In  this 
case  the  Information  alleged  the  fact  that 
the  offense  was  committed  In  King  -coun^; 
that  the  money  was  received  and  converted 
In  King  county;  that  the  defendant  In  that 
county  .afterwards  refused  to  account  there- 
for. The  court  Instructed  the  Jury  that  the 
crime  was  committed  In  the  county  where 
tiie  conv^lon  or  failure  to  account  took 
place.  Defendant  certainly  could  not  com- 
plain of  this  instruction.  We  are  of  opin- 
ion, however,  tlut  under  the  facts  In  this 
case  the  prosecution  could  have  been  main- 
tained In  either  Pierce  or  King  county.  Sec- 
tion 6780,  2  Balllnger's  Ann.  Codes  &  St. 
provides:  "When  a  public  offense  has  been 
committed  partly  In  one  county  and  partly 
in  another,  or  the  acta  or  effects  constituting 
or  requisite  to  the  consummation  of  the  of- 
fense occur  Id  two  or  more  counties,  the  Ju- 
rlsdlctl<m  is  in  eltiber  county." 

There  was  an  attempt  on  the  part  of  the 
defendant  to  show  at  the  trial  that  the  mon- 
ey in  question  had  been  obtained  unlawful- 
ly and  ftaudulently  by  the  prosecuting  wlt- 
ne«8.  and  belonged  to  blm  and  the  defend- 
ant jointly.  A  number  of  instructions,  very 
lengthy,  and  very  much  Inrolred.-and  recit- 
ing much  of  the  evidence,  were  requested 
and  refused.  Error  la  based  thweon.  The 
substance  of  these  Instructions  was  given 
the  court  In  the  following:  "If  you  find 
from  the  testimony  that  Hoshor  and  Tot- 


rence  were  both  engaged  In  a  criminal  con- 
spiracy, and  by  their  Joint  efforts,  by  means 
of  documents,  papers,  reports,  cablesrams, 
tetters,  and  other  means,  they  obtained  by 
fraud  and  misrepresentations  the  money  In 
question,  and  that  the  money  thus  obtained 
was  placed  In  the  name  of  Torrence,  and 
Torrence  placed  it  In  the  name  of  Hoshor, 
and  Hoshor  kept  the  money  placed  in  his 
name,  and  refused  to  return  it  and  it  was 
part  of  the  money  obtained  by  conspiracy, 
and  that  they  both  had  full  knowledge  of 
how  the  money  was  obtained,  you  sboold 
find  tlie  defendant  not  guilty."  This  In- 
struction contained.  In  substance,  all  that  de< 
fendant  was  entitled  to  under  the  request, 
and  was  certainly  more  ccmcise  than  the 
ones  requested.  The  court  also  Instructed  as 
follows:  "Yon  are  instructed  that  it  is  no 
defense  to  the  charge  of  embezzlement  that 
the  person  from  whom  ^e  mon^  was  em- 
bezzled may  himself  have  obtained  It  wrong- 
.  fully  or  unlawfully."  This  Instruction  is  cer- 
tainly correct  2  Blsh.  Cr.  hayr  (Sth  Ed.) 
I  390a;  Claric  &  M.  Crimes,  pp..  671.  7S4. 

It  Is  insisted  that  the  following  instruction 
given  by  the  court  is  error:  "If  you  find  from 
the  evidence  In  this  case  that  the  defendant 
J.  A.  Hoshor  was  the  owner  of  $20,500  refer- 
red to  in  the  informatiim,  or  that  TcMrence 
paid  the  defendant  that  amount  ^  check  or 
otherwise,  In  part  payment  ctf  mining  claims 
owned  by  the  defendant  referred  to  In  the 
mining  deed  introduced  in  evidrace,  you 
must  find  the  defendant  not  guilty.**  Tl^ 
Instruction,  standing  aloqe,  it  thwe  was  no 
more,  might  be  subject  to  the  criticism  ap- 
pellant makes,  viz.,  that  It  was  erroneous, 
because  it  cast  the  burden  upon  defendant 
to  show  that  he  was  the  owner  of  ttte  mon- 
ey.  But  immediately  foUowiag  the  court  In- 
structed the  jury  as  follows:  "If.  after  hear- 
ing all  the  erld«ice  In  the  case,  you  have 
any  reasonable  doubt  as  to  whether  the  said 
sum  of  $2030  was  or  was  not  the  property 
of  the  d^endant  or  paid  to  the  defendant 
In  part  setUement  of  such  mining  dalms, 
you  must  return  a  verdict  of  not  guilty;" 
and  previously  the  court  had  said  to  the  Ju- 
ry: "If  you  find  from  the  testimony,  or  bare 
reasonable  doubt  Id  the'matter,  that  the  de- 
fendant Hoshor  honestly  believed  that  he 
was  entitled  to  the  $20,500  so  paid  to  him 
by  cheek  on  the  First  National  Bank  of  Seat- 
tle, Washington,  and  that  he,  so  beliering. 
retained  the  money  as  his  part  of  the  trans- 
action by  which  the  money  was  obtained, 
then  your  verdict  must  be  'Not  guilty.* 
There  can  be  no  conviction  of  embe9EElement 
unless  there  was  a  criminal  Intent  at  tlie 
time  on  the  part  of  the  defoidant;  and.  If 
the  defendant  believed  that  he  was  entitled 
to  keep  the  money,  no  matter  bow  ground- 
less you  may  find  that  belief  was,  yet  he 
cannot  be  convicted  of  emberalemeat  If  you 
have  a  reasonable  doubt  as  to  whether  or 
not  he  believed  that  It  was  his  money,  and 
be  was  entitled  to  keep  it"  Construing 
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tiiese  Instructions  togetber,  there  was  no 
error  of  which  appellant  can  complain. 

Appellant  also  coni[daliiB  because  the  court 
Instructed  the  Jury  that  It  was  their  duty. 
In  determining  the  facts,  to  determine,  from 
the  appearance  and  demeanor  of  the  wit- 
nesses, tbeir  manner  of  testifying,  and  their 
apparent  candor  and  fairness  or  lack  of  It, 
their  bias  or  prejudice  for  or  against  the 
defendant,  If  any  Is  shown,  their  apparmt 
Intelligence  or  lack  of  It,  their  interest  In 
the  result  of  the  mse,  It  any,  and  all  tbelr 
snmnmdlng  circumstances,  the  witness  or 
witnesses  most  worthy  of  credit,  and  give 
credit  accordingly.  This  instruction  Is  In  al- 
most the  same  language  used  In  State  t. 
Nordstrom,.  7  Wash.  QO^  35  Fac.  382.  and 
also  tai  State  t.  McCann,  16  Wash.  249;  47 
Pac.  443,  49  Pac.  216,  and  was  In  each  of 
time  cases  ajdield  by  this  court,  and,  we  are 
utlBfied,.la  In  accordance  with  the  wdgbt 
of  authority.  2  Th(»np.  Trials,  S  2418  et  seq.; 
Sack.  Inst  Juries  (2d  Ed.)  p.  31,  and  authori- 
ties cited. 

Complaint  la  also  made  of  imi»Dper  can- 
duct  on  the  part  of  the  assistant  prosecuting 
attorney  during  the  trial.  We  have  careful- 
ly examined  the  record  in  this  respect,  and 
are  satlsfled  that  whatever  improper  con- 
duct. If  any.  there  was,  was  cured  by  the 
court  by  proper  Instructiona  to  the  jury  at 
the  time. 

The  complaining  witness  testified  substan- 
tially that  at  the  time  he  demanded  of  de- 
fendant that  an  accounting  be  had  between 
them  for  the  $2O,S00,  and  was  informed  1^ 
the  defendant  that  he  had  takoi  the  same 
for  his  own  use,  on  that  same  erring  de- 
fendant and  bis  uncle  dandestinely  carried 
away  a  large  number  of  private  papers  be- 
longing to  the  prosecuting  witness  and  per- 
taining to  this  mon^,  and  that  these  papers 
were  aft«*ward8  found  In  defendant's  pos- 
session. Orei"  defendant's  objection  these 
papCTS  were  admitted  in  evidence^  and  tbls 
is  claimed  as  error.  One  of  these  papers 
was  a  memtu^ndnm  of  the  amounts  which 
detoDdant  was  to  pay  to  the  parties  named 
tt^reon,  and  was  made  up  by  defendant  and 
the  prosecuting  witness  at  the  time'  the  mon- 
ey was  intrusted  to  defendant.  These  pa- 
pers were  admitted  as  a  port  of  the  res  ges- 
tfe  for  the  purpose,  as  stated  at  the  time 
they  were  ftfered,  of  showing  guilty  intent 
on  the  part  of  the  defendant.  Some  of  these 
pap«^  were  clearly  admissible,  and  others, 
if  not  proper,  were  harmless,  and  no  errw 
could  tte  based  thereon.  * 

The  questions  -bei:eln  discussed  cover  gen- 
^lly  the  points  involved  in  the  case,  and 
SK  decisive  of  the  errors  alleged.  We  have 
fooe  carefully  over  the  whole  record,  and 
sre  satisfied  that  there  was  no  revendble 
In  the  case.  The  same  Is  therefore 
sfflrmed. 

RBA^^S,  0.  J.,  and  PULLERTON,  DITN- 
BAB,  ANDERS,  and  HADI^,  JJ.,  concur. 


(27  Wash.  6S) 
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(Supreme  Court  of  Washington.  Dee.  24, 
1901.) 

OONVKRSION— STANDING  TIMBEB— MBASDBB 
OF  DAUAGBS— INSTRUCTIONS. 

1.  Where  a  purchaser  of  standing  timber, 
after  the  expiration  of  bia  coutract  for  remov- 
ing it,  continues  to  remove  it,  sopposing  in  good 
faith  he  is  stUl  the  owner,  and  u  sued  for  con- 
version, the  measure  of  damages  is  the  value 
of  the  timber  standing  at  the  time  of  the  con- 
version. 

2.  Where,  in  an  action  for  conversion  of  tim- 
ber, there  is  no  evidence  of  the  actual  amount 
taken,  other  than  as  fixed  by  a  witness  for 
plaintiff,  the  court  may  instruct  that  the  juiy 
cannot  find  for  a  greater  amount  tban  fixed 
by  such  witueBs. 

Appeal  from  superior  court,  Snohomish 
county;  John  C.  Denney,  Judge. 

Action  by  Burt  E.  Chappell  against  the 
Puget  Sound  ReducUon  Company.  From  a 
judgment  for  defmdant,  plaintiff  appeals. 
Affirmed. 

Whitney  &  Headlee,  for  appellant.  F.  H. 
Brownell  and  Cooley  &  Horan,  for  respond- 
ent. 

MOUNT,  J.  This  action  was  brought  toe 
the  value  of  1.000  cords  of  wood  alleged  to 
have  been  wrongfully  taken  from  j^lntlff's 
land  by  one  Thomas  Diffl^,  and  by  Dlffley 
shipped  to  Brerett  and  sold  to  the  defend- 
ant Plaintiff  claims  the  value  of  the  wood 
at  Everett,  which  is  ^2.32^  per  cord,  whUe 
defendant  maintains,  as  the  lower  court 
held,  that  plaintiff  was  entitled  to  the  value 
of  the  timber  standing  on  the  premises, 
which  is  10  cents  per  cord.  The  undisputed 
facts  in  the  case  are  as  ft^ows:  On  June 
24,  1897,  Stephen  Parr'  and  wife  were  the 
owners  and  in  possession  of  160  acres  of 
timber  land  In  Snohomish  county.  On  that 
date  they  sold,  and,  by  a  contract  in  writing, 
in  consideration  of  $000,  conveyed,  all  the 
timber  upon  the  tract  of  land  to  a  copartner- 
ship composed  of  Ij.  H.  Cyders  and  Ulmer 
Stlnson,  under  the  name  of  Cyphers  A  Stln- 
son.  In  this  contract  of  sale  it  was  agreed 
that  the  timber  should  be  removed  from  the 
land  within  two  years  after  the  date  of  the 
contract.  A  right  •  of  way  over  the  said 
premises  for  logging  roads,  however,  was 
granted  for  a  term  of  five  years.  Four  days 
after  the  date  of  this  contract,  on  June  28. 
1897,  Parr  and  wife.  In  consideration  of  ?100, 
sold  tbe  land  to  one  Trank  Campbell,  an 
uncle  of  plaintiff,  subject  to  the  sale  of 
timber  and  right  of  way  above  named.  On 
the  13tb  day  of  Octobw,  1897,  Thomas  Dlff- 
ley purchased  tbe  timber  upon  the  tract  of 
land  mentioned  from  Cyphers  &  Stinson  for 
a  consideration  of  9600,  and  the  contract 
above  mentioned  was  assigned  to  bim.  At 
the  time  Dlffley  purehased  the  timber  from 
Cyphers  &  Stlnson,  he  supposed  Parr  was 
still  the  owner  of  the  land,  and  at  that  time 
went  to  see  Parr,  and  told  him  be  had  pur- 
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cbased  the  timber,  and  Uiat  the  time  for  re- 
morlng  the  same  would  expire  in  something 
over  a  year,  and  tberenpon  Parr  said  to 
DIffley:  "Tom,  yoa  can  have  all  the  time 
yon  want  to.  ril  never  bother  you."  Diff- 
ley  tiiereiip<m  took  possession  of  the  prem- 
ises, and  continuously  thereafter  until  this 
action  was  brought  was  In  possession  there- 
of, cutting  and  removing  cord  wood  there- 
from. On  March  17,  1896,  Frank  Campbell 
sold  the  land  to  plaintiff  In  .consideration  of 
$200,  subject  to  the  sale  of  timber  and  right 
of  way  for  logging  roads  above  mentioned. 
At  the  time  plaintiff  purchased  the  land, 
DIffley  was  in  possession  of  it,  engaged  In 
removing  timber  therefrom.  Plaintiff  knew 
this,  and  said  nothing  to  DIffley,  although  he 
was  upon  the  land  as  often  as  once  a  month 
.  from  the  time  he  purchased  it  In  April  or 
May,  1000,  plaintiff  served  a  written  notice 
on  DIffley  "to  quit  cutting  wood  there,  and 
not  take  any  more  off."  DIffley  at  this  time 
told  plaintiff  that  "he  didn't  think  he  would 
(jiult."  In  about  10  days  thereafter  plaintiff 
went  to  DIffley  again,  and  (using  his  lan- 
guage) said:  "And  I  asked  him  If  be  was 
still  going  to  keep  on  cutting,  or  whether  he 
was  going  to  quit,  or  whether  he  was  going 
to  pay  any  attention  to  the  notice  that  I 
gave  him  to  stop,  and  he  said  that  he  was 
going  to  keep  right  on.  He  said  that  he  had 
bougiht  that  timber,  and  he  would  like  to  see 
the  man  to  stop  him  from  cutting  It  off." 
About  the  middle  of  June,  1900,  plaintiff 
notified  defendant  by  telephone  that  the 
wood  they  were  buying  from  DIffley  belong- 
ed to  plaintiff,  and  not  to  pay  DIffley  any 
more  money  therefor.  In  August  following, 
plaintiff  brought  this  action  to  recover  the 
value  of  all  wood  cut  after  the  24th  day  of 
.Tune,  1899,  which  was  alleged  at  1,000  cords, 
at  a  value  of  ?2,600.  On  the  trial  the  Jury 
found  that  328  cords  had  been  taken  between 
June  24,  1899,  and  August  23,  1900,  the  time 
of  the  commencement  of  this  action,  and 
that  the  stnmpage  value  thereof  was  |i32.80. 
From  a  Judgment  toe  this  amount,  plaintiff 
appeals. 

There  Is  no  contention  In  this  case  that 
there  were  any  special  damages  to  the  land, 
or  any  willful  or  malicious  trespass.  ■  The 
complaint  alleges  a  wrongful  entry  upon  the 
inemlses,  and  the  conversion  of  1,000  cords 
of  wood,  of  the  value  of  92,600,  The  undis- 
puted facts  do  not  show  any  willful  or 
malicious  trespass.  It  is  true,  the  time  ex- 
pressed In  the  contract  for  removing  the 
timber  expired  on  June  21,  1890,  and  that 
In  April  or  May  of  1000  DIffley  was  notified 
by  plaintiff  not  to  remove  any  more  timber; 
but  these  facts  do  not  make  DIffley  a  willful 
or  malicious  trespasser  'In  taking  the  timber, 
because  he  had  purchased  It,  and  supposed 
in  good  faith  that  he  was  still  the  owner  of 
It.  If  the  action  had  been  brought  under 
the  statute  which  provides  for  treble  dam- 
ages In  case  of  willful  or  malicious  tresiiass, 
the. bona  fides  of  DIffley  would  have  been 


a  question  for  the  jury,  under  aectlon^  565<I, 
5057,  2  Ballinger's  Ann.  Codes  &  St  But 
since  the  action  Is  one  merdy  tot  damages 
in  taking  and  converting  the  wood  alleged 
In  the  complaint,  the  question  of  mala  fides 
Is  not  for  the  Jury.  It  was  only  for  the  Jury 
to  determine  In  this  case  whether  the  tak> 
Ing  was  wrongful,  and.  If  so,  to  determine 
single  damages  at  the  time  and  place  of 
conversion.  McLeod  v.  Ellis,  2  Wash.  8t 
117,  26  Pac.  76.  The  great  weight  of  au- 
thority In  the  United  States  in  r^ard  to 
the  measure  of  damages  in  cases  of  this 
character  Is  as  expressed  In  Belles  Wooden 
Ware  Co.  v.  U.  S.,  106  U.  S.  432.  1  Sup.  Ct 
308,  27  L.  Ed.  230,  where  It  Is  held  that 
where  the  defendant  was  an  unintentional 
or  mistaken  trespasser,  or  his  Innocent  ven- 
dee, the  measure  of  damages  is  the  value 
at  the  time  of  conversion,  less  what  the 
labor  and  expenses  of  his  vendor  have  added 
to  its  value.  In  Ayres  v.  Hubbard,  57  Mich. 
322,  23  N.  W.  829.  68  Am.  Rep.  301,  the  Court, 
In  a  case  similar  to  the  one  at  bar,  says, 
"The  general  rule  of  damages  Is  the  value 
of  the  property  lost  under  such  circumstan- 
ces at  the  time  and  place  of  convetslon." 
and  "complete  Indemnity  for  the  actual  loss 
sustained  In  this  case  by  the  plaintiff  Is 
what  he  was  entitled  to  recover."  In  Gush- 
ing V.  Longfellow,  26  Me.  306,  It  was  held 
that  the  plaintiffs  have  no  right  to  select 
any  other  place  than  that  where  the  Injury 
was  originally  done,  to  enhance  the  value  of 
the  article  taken.  The  value  of  the  property 
severed  from  the  freehold  Is  that  which  It 
has  Immediately  after  being  severed.  In 
Carroll  v.  More,  30  Wis.  674,  It  was  held  that 
where  no  circumstances  of  fraud,  malice, 
or  wanton  Injury  are  done  by  the  trespass, 
the  value  of  the  logs  cut,  or,  as  It  Is  some- 
times called,  the  "value  of  the  stnmpage," 
would  seem  to  be  the  measure  of  just  com- 
pensation. This  rule  In  Wisconsin  has  since 
been  modified  by  statute.  In  Coxe  v.  Eng- 
land, 65  Pa.  212,  the  court  said:  "This  was 
an  action  of  trespass  for  cutting  standing 
timber.  Its  value  was  therefore  to  be  ascep 
tained  by  the  price  of  such  tlmtter  In  t|ie 
vicinity,  and  not  by  the  net  value  of  tbe 
logs  cut  from  It  In  a  distant  market  Tbe 
evidence  shows  that  the  timber  had  a  price 
where  It  stood;  the  value  of  stumpage,  as 
It  Is  termed,  being  proved  by  numerous  wit- 
nesses." To  the  same  effect  see  TUden  v. 
Johnson.  62  Vt  628,  36  Am.  Rep.  769;  Ward 
V.  Wood  Co.,  13  Nev.  44;  Gardere  v.  Blan- 
ton,  35  I.a.  Ann.  811;  Railway  Co.  v.  Hutch- 
Ins,  32  Ohio  St  671,  30  Am.  Rep.  620;  Id., 
37  Ohio  St  282;  White  r.  Yawkey  <AIa.)  19 
South.  360,  32  U  R.  A.  199,  64  Am.  St  Rep. 
159;  Bailey  v.  Railway  Co.  (S.  D.)  19  L.  B. 
A.  65;{,  and  note  (s.  c.  54  N.  W.  506).  In 
the  case  of  Beede  v.  Lamprey,  64  N.  H.  510, 
15  Atl.  133,  10  Am.  St  Rep.  426.  the  court, 
after  reviewing  very  many  cases,  says: 
"The  weight  of  authority,  however,  In  this 
country,  Is  la  favor  of  the  role  which  gives 
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compensstlon  for  the  loss,— 4iiat  Is,  the  Talne 
of  the  property  at  the  time  and  place  of 
eonveralon  witb  interest  after,  allowing  uotb- 
Ing  for  Talne  subsequeatly  added  by  tbe  de- 
fendant—when the  conversion  does  not  pro- 
ceed from  willful  trespass,  but  from  the 
wrongdoer's  mistake,  or  from  his  honest  be- 
lief of  ownership  In  the  pn^rty,  and  there 
are  no  circnmstances  showing  a  special  and 
peculiar  value  to  the  owner,  or  a  contem- 
plated efteclal  use  of  the  property  by  him." 
In  tbe  case  of  King  t.  Merrlman,  38  Minn. 
47,  85  N.  W.  570;  which  Is  very  much  tbe 
same  as  the  case  under  consideration;  the 
court  lays  down  tbe  mle  for  the  measure  of 
damages  snbstantially  as  follows:  "Where 
defendant  la  an  unintentional  or  mistaken 
trespasser,  or  where  be  honestly  and  reason- 
ably believed  that  bis  conduct  was  rightful, 
tbe  value  of  the  property  at  the  time  it  was 
taken;   that  is,  the  value  of  the  timber 
standing."    See,  also,  Sedg.  Dam.  (8th  Ed.) 
ft  933,  034.  503:  Suth.  Dam.  (2d  Ed.)  H  1019. 
1020.   This  rule,  it  seems  to  us,  la  partlcu- 
laily  applicable  to  the  case  in  hand.  In  this 
case  tbe  land  has  not  been  injured.  There 
is  DO  claim  that  the  tlm^  had  any  special 
value  for  any  otber  purpose  than  cord  wood. 
It  appears  by  some  of  tbe  witnesses  that 
tbe  timber  0t  for  shingles  and  lumber  had 
been  renaoved,  and  what  was  left  was  "poor 
Btair,"  and  that  Its  removal  would  benefit 
tbe  laud.  Dlffl^  had  purdiased  the  timber; 
bad  been  permitted  for  a  year  after  the 
thne  specified  In  his  agreement  to  cimtlnue 
to  remove  the  timber  vrlth  full  knowledge  of 
tbe  owner  of  tbe  land.    He  supposed  he 
owned  the  timber.  He  certainly  had  a  right 
to  suppose  he  owned  It,  under  tbe  circum- 
stances. Standing  timber  fit  for  cord  wood 
hi  that  vicinity  was  and  had  been  flelllng  at 
10  cents  per  cord.    When  it  was  manufac- 
tured into  cord  wood  and  shipped  by  wagon 
and  rail  to  Everett,  it  wss  worth  $2.32%  per 
ponl:  that  Is  to  say,  tbe  labor  of  one  who 
had  paid  for  the  timber  standing,  and  who 
supposed  he  owned  It,  had  made  the  value 
more  than  20  times  its  valne  standing.  By 
what  rule  of  right  can  it  be  held  that  one 
who  stands  by  and  sew  his  property  thus 
danced  in  value  by  tbe  labor  'Of  another 
shall  reap  all  the  benefit  of  this  added  labor, 
iDd  contribute  nothing  himself  except  bis 
negligence?  If  there  was  any  question  be- 
tween plaintiff  and  Diffley  as  to  who  was 
the  owner  of  the  timber,  it  seems  that  the 
plaintiff  should  have  taken  some  steps  to 
hare  determined  that  question,  and  In  de- 
fault thereof  he  must  be  relegated  to  his 
right  of  recovery  for  actual  damages.  A. 
premium  so  great  as  the  one  sought  here 
ought  not  to  await  plaintiff  as  tbe  reward 
for  bis  negligence  In  not  taking  some  actlTe 
tteps  to  determine  that  question,  and  then 
the  burden  of  paying  it  be  visited,  probably, 
iipon  an  innocent  pnrctiaser,  who  has  already 
paid  the  market  price  for  the  wood. 
In  tbe  trial  of  the  cause  In  chief,  plaintiff 


called  Thomas  Diffley  as  a  witness  to  prove 
his  case.  Dlffiey  testified  that  after  June 
24,  1S99,  he  did  not  take  to  exceed  400  cords 
of  wood  from  tbe  premises.  There  was  no 
otber  evidence  of  the  actual  amount  taken. 
The  court,  upon  this  evidence,  instructed 
the  jury  that,  if  they  found  in  favor  of  the 
plaintiff,  they  could  not  find  for  a  greater 
amount  than  400  cords.  The  plaintiff  was 
bound  by  his  own  evidence  In  this  respect, 
and  It  was  not  error  for  the  court  to  so  In- 
struct the  jury. 

Finding  no  error  la  the  record,  the  cause 
will  be  afflrmed. 

RE  AVIS,  C.  J.,  and  DUNBAR,  FULLER- 
TON,  HADLEY,  WHITE,  and  ANDERS,  JJ„ 
concur. 


Wub.  S4) 
WILLIAMS  V.  BLUMENTHAL. 
(Supreme  Goort  of  Washington.    Dee.  23, 
1901.) 

ACCORD  AND  SATieFACnON-SBTTLBUBKT  OF 
JUDOHENT  —  CONStDBRATION  —  PAROL  BVT- 
DENCB  —  ATTORNBT  AND  CLIENT  —  PRIVI- 
LEGED COMMUNICATIONS. 

1.  The  waiver  of  tbe  right  to  appeal  from  a 
Judgment  and  the  payment  of  a  less  sum  Is 
sufficient  consideration  for  an  agreem«it  to  ac- 
cept such  sum  in  full  payment. 

2.  Where  an  agreement  of  release  from  a 
judgment  recites  as  a  coDsideration  tbe  pay- 
ment of  a  sum  less  than  the  judgment,  the 
judgment  debtor  may  show  that  waiver  of  the 
right  of  appeal  was  also  a  part  of  the  consid- 
eration. 

3.  Where  an  attorney  settles  a  judgment  for 
a  snm  less  than  its  face,  his  authorization  to  ao 
settle  is  not  a  privileged  communication,  with- 
in 2  Bellinger's  Ann.  Codes  &  St  fi  59&4,  and 
he  may  testify  thereto.' 

Appeal  from  superior  court.  King  county; ' 
(ieo.  Meade  Emory,  Judge. 

Action  by  Hugh  T.  Williams  agahist  I. 
Blumenthai  to  restrain  the  enforcement  of  a 
judgment  From  a  ju^fment  in  favor  of 
plaintiff,  defendant  appeals.  Affirmed. 

John  Arthur,  Geo.  O.  Wllllamaon,  and 
John  Leo^  for  appellant  Fred.  H.  Petevaon 
and  Brady  &  Gay,  for  respondent. 

MOUNT,  J.  On  April  28,  1897,  appellant 
recovered  a  Judgment  in  tbe  supwlor  court 
of  King  county  in  case  No.  22,856  against  re- 
spondent and  one  A.  B.  Grossman  tor  the 
sum  of  $li328.26.  Thereafter,  and  prior  to 
.Tune  4,  1887,  a  sum  aggregating  $332.30  was 
colleoted  upon  this  judgment  by  execution 
levied  upon  pr<^>«rty  of  A.  B.  Grossman. 
This  amount  was  duly  credited  upon  the 
judgment.  On  tbe  4th  day  of  June,  1897, 
appellant's  attorneys  In  that  actlohi  being 
authorized  by  him'  so  to  do,  compromised, 
and  settled  the  said  judgment  as  fo  fbg  re- 
spondent for  the  sum  of  $100,  which  respond- 
ent then  paid,  and  received  written  memo- 
randum and  receipt  therefor,  as  follows: 
"On  this  4th  day  of  June,  1887,  I.  Blumen- 
thai. through  his  attorney,  Melvln  G.  Wln- 
Btock,  for  and  In  cohslderatlon  of  the  irum 
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bf  one  hundred  doUara.  the  receipt  of  which 
In  hereby  acknowledged,  agrees  to  release 
and  doea  hereby  releaae  the  said  Hugh  T. 
.WtlUama  from  any  further  liability  of  Judg* 
meat  obtained  In  cause  22,865;  aald  Judg- 
ment to  be  aatisfled  of  record  as  to  aald 
Hugh  T.  WiUlams  as  per  agreement  of  even 
date  herewith.  I.  Blum^thal,  by  Melvln  O. 
Wlnstock,  Frank  B.  IngersoU,  Attys.  of  Bec- 
ord  In  Above  Cause."  It  was  alleged  In  the 
oomplatnt  In  this  action,  and  the  court  at 
the  trial  found  as  a  fact,  that  at  the  time 
the  compromise  and  settlement  were  made 
there  was  an  additional  consideration  to  the 
$100  named  in  the  agreement,  which  con- 
sldo'atlon  was  the  forbearance  of  respond- 
ent's right  of  appeal  from  said  Judgment. 
APliellant  tha-eaf  ter  ratified  the  agreement, 
and  received  the  benefit  of  the  money  paid, 
but  refused  to  satisfy  the  judgment  of  rec- 
ord as  a^eed,  and  sought  to  enforce  the 
same  against  respondent  This  action  was 
iHwngbt  by  respondent  to  restrain  appellant 
from  enforcing  the  Judgment  against  re- 
q>ondent,  and  for  an  order  cmnpelllng  the 
canc^Uttlon  thereof  as  to  respondent  Judg- 
ment as  prayed  was  had  In  tbe  court  below, 
and  thla  appeal  Is  from  that  Judgment 
Three  questions  are  presented  ap<»  this  ap- 
peal: (1)  Does  the  complaint  state  facts 
onffldent  to  constitute  a  cause  of  action} 
00  Did  Oie  court  err  in  allowing  evidence  to 
show  other  coualderatlon  than  the  flOO 
named  in  the  agreement?  And  (3)  did  the 
court  commit  error  In  pwmltting  one  of  the 
attorneys  In  case  No.  22,855  to  testify  In  this 
esse  as  to  bis  anthorlty  to  make  the  settle- 
ment  named? 

1.  Appellant  cmtotds  that  the  Judgment 
referred  to  In  Blnmcntfaal  against  wnilams 
ft  Grossman— being  No.  22,805— constituted 
and  Is  a  filed,  certain,  and  liquidated  Indebt- 
edness,  and  ttist  ttie  nde  Is  that,  wboi  such 
a  debt  Is  due  and  payable,  an  agreement  to 
accept  a  part  of  the  debt  In  payment  of  the 
entire  debt  Is  Told.  The  anthwltles  cited 
avport  thla  contention.  This  rale,  howew, 
baa  beoi  severely  criticised  In  many  of  the 
states,  and  In  other  states  statutes  bare  been 
passed  entirely  abrogating  or  materially 
modifying  it  This  state  bdongs  to  tbe  for- 
mer  dass.  It  ms  said  1^  this  court  In 
Brown  T.  Kern,  21  'Wash.  Ul,  S7  Fac.  798: 
"It  is  certainly  not  In  accordance  with  eth- 
IcB,  and  ought  not  to  be  in  accord  with  the 
niliBS  of  law.  to  allow  a  creditor  to  enter  into 
a  contract  to  compromiae  bis  debt  or  Jodg- 
ment  and  by  reason  of  that  compromise  r^- 
celve  an  amount  of  money  which  he  could 
not  have  received  except  through  the  me- 
dium of  a  compromiae,  and  then  allow  him 
to  violate  his  contract  on  the  plea  of  want 
of  consideration,  and  stai  retain  the  fruits 
of  the  sgreement  wblcb  he  made  to  compnn 
mlse."  In  the  case  of  Price  v.  Mitchell,  re- 
ported In  68  Pac.  514,  the  principle  here  In- 
vcdved  waa  discussed,  and  this  court  ttiere 
hM  tbst  where  there  waa  a  mere  naked 


promise  to  pay  a  lees  sum,  which  promise 
had  not  been  complied  with,  and  no  benefita 
bad  accrued  therefrom,  the  oomprtHnise  waa 
void.   It  is  intimated  In  that  case,  If  not  di- 
rectly decided,  that  If  t^o  agreement  had 
been  acted  upon,  the  result  would  have  "beea 
otherwise.  It  Is  said  In  1  Gya  Law  ft  Vroe. 
at  page  323:   '*A  less  sum  may  constitute  • 
satisfaction  of  a  greater  sum  presoitl^  due 
If  the  balance  Is  released  by  a  formal  Instx^ 
ment  which  must  be  under  seal,  except,  of 
course,  In  those  Jnrlsdlctloua  where  the  dl»-  - 
tinctlon  between  sealed  and  unsealed  Instru- 
ments Is  abolished.   But  the  terms  of  tbe 
instrument  must  so  provide.  So  It  has  been 
held  that  payment  and  acceptance  of  less 
than  tbe  face  value  of  a  note  in  full  satlafajC- 
tion  thereof  and  surrender  of  tbe  note  to  the 
debtor  for  cancellation  amount  to  an  accord 
and  satisfaction,  as  surreudw  Is  equivalent 
to  release  undw  seal,"— citing  Gordon  v. 
Moore.  44  Ark.  349,  51  Am.  Bep.  606;  Blake 
V.  Blake.  110  Mass.  2S&;  Clayton  t.  Clatic 
74  Miss.  489.  21  South.  666.  22  Sontb.  188^ 
87  L.  R.  A.  771,  60  Am.  St        521;  Reyn- 
olds V.  Slivers.  17  N.  J.  Law.  276;  Elle- 
wortb  T.  Fogg.  86  Vt  865;  Jaffray  t.  !>&- 
vis,  124  N.  T.  164.'  26  N.  B.  851.  U  IX  B. 
A.  710.  Tbese  authorities  tolly  sustain  tbe 
text   In  this  state  tbe  distinction  betwe«i 
sealed  and  unsealed  instruments  has  been 
abolished.   Section  4623,  1  Bellinger's  Ann. 
Godea  ft  St   Certainly,  under  tbe  rule  an- 
nounced in  these  authorities,  tbe  jresp<Mid- 
ent  was  bound  by  bis  contract  to  satisfy  the 
Judgmeat  when  he  entwed  Into  ttie  agrree- 
ment  and  received  the  money,  and  no  good 
reasmi  can  be  nrgeA  wby  he  should  not  be 
bound  thereby.    It  Is  sllcged  In  the  com- 
plahit  that  there  was  an  additional  consid- 
eration to  the  $100,  vis.,  forbearance  of  the 
right  of  appeal.  Tbe  Judgment  was  render^ 
ed  on  April  28, 1897.  Defendants  In  that  ac- 
tion had,  under  the  statute,  90  days  tbere- 
after  In  which  to  take  an  appeal  to  Hie  an- 
preme  court    Section  6602,  3  Balllns^'e 
Ann.  Codes  ft  St    It  is  well  settled  that 
where  the  debtor.  In  addltI<Hi  to  payment  of 
part  of  the  debt,  i^es  the  creditor  ansrtbln^r 
of  value,  and  which,  In  Judgment  of  law, 
may  be  consldwed  a  benefit  to  him.  then 
win  then  be  a  sufficient  consideration  to  rap- 
port the  agreement  to  accept  the  less»  mm 
In  full  paym«it.  and  fiie  transaction  wlU  e<»i- 
atltute  a  valid  accord  and  satisfaction.  1 
Oya  Law  ft  Proc.  |k  828;  Clay  r.  Hoyeradt, 
8  Kan.  74.  81.  So.  In  this  case,  the  defend- 
sat  having  the  right  vt  appeal,  by  wblcb  the 
Judgment  may  have  been  defeated,  bla  waSv- 
er  of  that  right  and  tbe  payment  ttf  the  sum 
named  was  sufficient  consideration  for  the 
accord.   Tbe  complaint  therefore  stated  a 
esuse  of  action,  and' was  sufficient 

2.  At  tbe  trial  of  this  case  plaintiff  ottered 
evidence  to  prove  tbe  si^reement  ot  waiver 
of  right  of  appeal  as  part  CMislderatloq  for 
tbe  agreement  of  accord  and  satlstactlon. 
This  evldettce^  ara  sppellanfs  objection. 
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was  allowed  by  tbe  court  Error  Is  claimed 
because  tbe  court  pwmltted  oral  evidence  to 
vary  tiie  terms  of  tbe  written  InBtrument. 
Tbis  question  was  settled  by  tbls  court  ad- 
Tersely  to  appellant's  contention  In  Y^n 
I.ebn  V.  Morse,  16  Waab.  219,  47  Pac.  435. 
See.  also.  Wright  v.  Stewart,  19  Wasb.  179, 
52  Pac.  1020. 

3.  At  tbe  trial  of  tbls  cause  plaintiff  be- 
low (respcmd^t  bere)  called  Frank  B.  Inger- 
soll,  one  of  appellant's  attorneys  of  reco^ 
In  tbe  original  case —22,856,— as  a  witness 
to  prore  authority  from  tbe  plaintiff  in  tbat 
action  to  enter  into  tbe  agreement  of  accord 
And  satisfaction.  Appellant  objected  on  tbe 
ground  tbat  communications  of  tbls  cbarac- 
ter  are  privileged  nnder  the  statute.  2  Bal- 
llnger'8  Ann.  Codes  &  8t  }  5994.  Tbe  court 
overruled  the  objection,  and  permitted  tbe 
evidence.  Tbls  Is  urged  as  error.  In  the 
case  of  Hartness  v.  Brown,  21  Wash.  655, 
69  Pac.  491,  tbls  court  held  tbat  section  5994, 
supra,  "merely  declares  and  confirms  tbe  ex- 
isting rule  at  common  law  relating  to  pro- 
fessional communications  betwe^  attorney 
and  client,"  and  that  Information  acquired 
by  an  attorney  in  tbe  course  of  bis  employ- 
ment In  which  his  advice  has  been  sought 
ity  a  client,  and  communications  made  to 
the  attorney  by  tbe  client  In  the  course  of 
tbe  p«Bonal  employment  relating  to  the  sub- 
Ject'tbereof  and  conc^nlnff  the  transactions 
between  them,  are  confidential,  and  cannot 
be  divulged  without  the  consent  of  the  cl\- 
eat  Tbis  case  Is  relied  upon  by  appellant  in 
supptnt  of  his  position  here.  But  the  ques- 
tion before  tbe  court  In  Hartness  v.  Brown 
is  entirely  dlfferrat  from  the  question  In  this 
case.  Tbe  antborlzatlon  of  an  attorney  to 
satisfy  fl  Judgment  for  a  sum  less  than  ita 
face  Is  not  a  privileged  communication  un- 
der tbe  rule  annonnced  in  that  case.  -  The 
employment  of  the  attorney  Is  not  in  itself  a 
irivUeged  communication,  nor  Is  tbe  author- 
ity of  an  attorney  to  act  as  agent  such  a 
communlcatton.  It  la  well  setUed  tbat  an 
attorney,  because  of  his  employment  In  a 
case,  bB8  no  anthwlty  to  discharge  or  sat- 
isfy a  judgment  except  upon  full  payment 
thereof  In  money.  Weeks,  Attys.  at  Law, 
i  229;  yreem.  Jndgm.  |  463,  and  authorities 
there  cited.  It  was  necessary,  then,  for  di- 
rect special  authority  from  the  client,  before 
the  settlement  made  In  this  case  could  be 
binding  upon  the  client.  The  fact  that  the 
agoit  was  an  attorney  would  not  place  him 
under  any  dlffer^t  rule  from  any  other 
agent.  There  can  be  no  element  of  confi- 
dence In  tbe  authorisation  of  an  agent  to  act 
as  snob.  It  Is  certainly  competent  to  prove 
agracy  by  the  testimony. of  tbe  agent  him- 
self. 2  Greenl.  Bv.  (17th  Ed.)  S«  60,  61;  1 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  969.  It  Is 
said  at  page  278,  Weeks,  Attys.  at  Law, 
tbati  "Wbeare  clients  authorize  an  attorney 
at  law  to  make  a  certain  contract  with  a 
party,  which  Is  done,  and  the  contract  1q  car- 


1  ried  out  as  per  agi'eement,  tbe  authority  thu» 
given  is  not  a  confidential  communication  by 
the  clients,  and  the  attorney  may  prove  the 
contract;"  citing  Bumslde  v.  Terry,  51  Ga. 
186.  In  this  case  It  is  said,  at  page  191: 
"If  a  party  hdd  out  bis  attorney  as  one 
having  authority  from  him  to  make  a  spe- 
cial contract  respecting  pending  litigation, 
and  the  attorney  acts  upon  it,  treats  with 
bis  antagonist,  and  thereby  secures  Impor- 
tant rights  to  the  client,  he  cannot  deny  the 
right  of  the  attorney  for  the  (^posite  party 
to  prove  by  the  attorney  the  contract,  and  the 
authority  to  make  it  It  la  as  If  an  attorney 
was  constituted  a  special  agent  for  that  pur- 
pose." Martin  v.  Piatt  (Sup.)  4  N.  Y.  Supp. 
359;  C.  Aultman  Co.  v.  Bitter  (Wis.)  51  N. 
Vi.  569.  When  the  attorney  was  authorized 
to  enter  Into  the  contract,  this  was  not  a 
privileged  communication  under  the  statute. 
No  error  was  committed  when  the  court  per- 
mitted the  attorney  to  testify  npoa  this 
point. 

Finding  no  error  In  the  record,  the  case 
will  be  affirmed. 

REAVIS,  C.  J.,  and  PULLERTON,  HAD- 
LBY,  WHITE,  ANDERS,  and  DUNBAR. 
J3.,  concur. 


(27  Wasb.  7) 

UNITED  STATES,  to  Use  of  DISHMAN,  T. 
RUNDI^  et  al. 
(Supreme  Court  of  WashiDgton.     Hec  23, 
1901.) 

FEDERAL  CONTRACTOR'S  BOND  —  UATBRIAL 
MAN— TRUSTEE  OP  EXPRESS  TRUST— PARTT 
IN  INTEREST— JUBISDIOTION. 

1.  Act  Cong.  Aug.  13,  1894,  requires  any  per- 
son pontrnctinK  with  tlie  United  States  for'  the 
construction  of  a  public  buUdiug  to  execute  an 
oblisation  to  pay  all  persons  fumisbioK  him 
labor  or  muterials,  and  provides  that  asy  such 

fierson  may  bring  suit  thereon  for  his  benefit 
n  tiie  name  of  the  United  States.  Tbe  statutes 
of  W&shinicton  (2  jBaliinger's  Ann.  Codes  &  St. 
S§  48^.  4825J  provide  that  every  action  shall 
be  prosecuted  in  the  name  of  the  real  party  in 
Interest,  except  Uiat  a  trustee  of  an  express 
truat  may  sue  without  joining  the  peraoo  for 
whose  benefit  the  suit  is  brought,  and  that  a 
"trustee  of  an  express  trust"  includes  a  person 
in  w^hose  name  a  contract  Is  made  for  the  b«)- 
efit  of  -another.  Ae/d,  that  the  state  statute 
does  not  prohibit  the  bringing  of  an  -action  on 
a  contractor's  l>ond  by  a  material  man  in  the 
name  of  ttie  United  States  for  his  own  use,  the 
United  States  being  a  trustee  of  ao  express 
trust  within  the  statute. 

2.  A  state  court  is  not  prevented  from  hav- 
ing jurisdiction  of  an  action  on  such  a  bond 
l»y  the  fact  that  several  persons  might  be  en- 
titled to  the  protection  of  the  bond  whose  ag- 
gregate claims  would  exceed  the  penalty  and 
require  a  ratable  distribution,  where  no  such 
condition  is  shown  to  exist  in  fact. 

Appeal  from  siqterlor  court,  Spokane  coun- 
ty; Leander  H.  Prather,  Judge. 

Action  by  tbe  United  States  of  America, 
for  the  use  and  ben^t  of  Addison  T.  Dish- 
man,  against  Nathan  B.  Bundle  and  others. 
From  a  Judgment  In  favor  of  defendants, 
plaintiff  amwals,  Beversed. 
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H.  L.  Edmlston  and  Wm.  T.  Blrdsall,  for 
appellant  Henley,  Killam  &  Lindsley  and 
A.  O.  Avery,  for  respondents. 

FULLEBTON,  J.  In  the  complaint  It  is 
alleged  that  the  defendant  Natban  B.  Bun- 
dle, on  the  Ist  day  of  July,  1897,  entered  Into 
a  written  con-tract  with  the  United  States  of 
America,  by  the  terms  of  which  he  imder- 
took.  In  consideration  of  certain  specified 
payments  to  be  made  to  him,  to  furnish  aU 
of  the  necessary  materials  and  construct  for 
the  United  States  certain  buildings;  that  at 
the  same  time  and  place,  and  as  a  condition 
precedent  to  the'  contract  becoming  binding, 
and  in  pursuance  of  the  provisions  of  the 
act  of  congress  of  August  13,  1894,  entitled 
"An  act  for  the  protection  of  persons  fur- 
nishing materials  and  labor  for  the  construc- 
tion of  public  works,"  the  defendant  Bundle 
as  principal,  and  the  respondents  Henley  and 
Snodgrass  as  sureties,  entered  Into  a  bond 
with  the  United  States  by  the  terms  and  con- 
ditions of  which  they  bound  themselves, 
among  other  things,  that  Bundle  should 
"make  full  payments  to  all  persons  supply- 
ing him  labor  or  materials  In  the  prosecution 
of  the  work  provided  for  in  said  contract"; 
further  providing  that  If  such  condition 
should  be  complied  with,  the  obligation 
should  be  void;  otherwise  to  remain  in  full 
force  and  effect  It  is  then  alleged  that  Bun- 
dle thereupon  commenced  the  performance 
of  the  contract  and  in  pursuance  thereof 
Dishman  supplied  him  with  certain  labor  and 
mnterial  for  the  prosecution  of  the  work,  at 
hia  special  instance  and  request  of  the  Just 
and  reasonable  value  of  $1,037.94,  on  which 
a  payment  had  been  made  sufficient  to  reduce 
the  amount  to  $542.94,  demand  for  which*  had 
been  made  of  Bundle.  For  a  second  cause 
of  action  the  appellant  complained  upon  a 
claim  for  materials  furnished  Bundle  for  the 
prosecution  of  the  work  by  the  Northwest 
Cfranlllte  Company  amounting  to  the  sum  of 
$523,  which  had  been  assigned  to  Dishman 
prior  to  the  commencement  of  the  action. 
The  respondents  Henley  and  Snodgrass  de- 
murred to  tlie  complaint,  which  demurrer  the 
trial  court  sustained,  whereupon  the  appel- 
lant elected  to  stand  upon  the  complaint,  and 
refused  to  plead  further.  Judgment  was 
thereupon  entered  in  favor  of  the  demurrants, 
from  which  judgment  this  appeal  is  taken. 
Two  questions  are  argued  In  the  briefs,  viz.: 
(1)  Has  the  plalDtlfC  legal  capacity  to  sue? 
and  (2)  has  the  state  court  JurisdlcUon  of  the 
■ubject-matter  of  the  action? 

I.  The  act  of  congress  referred  to  In  the 
complaint  provides  that  thereafter  "any  per^ 
son  or  persons,  entering  into  a  formal  con- 
tract with  the  United  States  for  the  construc- 
tion of  any  public  building,  or  the  prosecution 
and  completion  of  any  publltf  work,  or  for  re- 
pairs upon  any  public  building  or  public 
work,  shall  be  required,  before  commencing 
such  WOTk,  to  execute  the  usual  penal  bond* 


with  good  and  sufficient  eoretles,  with  the 
additional  obligations  that  sucb  contractor  or 
contractors  shall  promptly  make  payments  to 
all  said  persons  supplying  him  or  them  labor 
and  materials  In  the  prosecution  of  the  work 
provided  for  in  such  contract;  and  any  per? 
son  or  persons  making  application  therefor, 
and  furnishing  affidavit  to  the  department 
under  the  direction  of  which  said  work  is 
lielng,  or  has  been,  prosecuted,  that  labor  or 
nuterlals  for  the  prosecution  of  such  work 
bos  been  supplied  by  him  or  them,  and  pay- 
ment for  which  has  not  been  made,  shall  be 
furnished  with  a  certified  copy  of  said  con- 
tract and  bond,  upon  which  said  person  or 
persons  supplying  such  labor  and  materials 
shall  have  a  right  of  action,  and  shall  be  au- 
thorized to  bring  suit  in  the  name  of  the 
United  States  for  his  or  their  use  and  ben- 
^t  against  said  contractor  and  sureties  and 
to  prosecute  the  same  to  final  Judgment  and 
execution:  provided,  that  such  action  and  Its 
prosecution  stiall  involve  the  United  States  In 
no  expense."  28  Stat  278.  By  the  statutes 
of  this  state  it  Is  provided  that  "every  action 
shall  be  prosecuted  In  the  name  of  the  real 
party  In  Interest,  except  as  la  otherwise  pro; 
vkled  by  law"  (2  BalUnger^s  Ann.  Codes  Je 
St.  6  4824);  and  that  "an  executor  or  admin- 
istrator, or  guardian  of  a  minor  w  person  of 
unsound  mind,  a  trustee  of  an  express  trust, 
or  a  person  authorized  by  statute,  may  sue 
without  Joining  the  person  for  whose  benefit 
the  suit  is  prosecuted.  A  trustee  of  an  ex- 
press trust,  within  the  meaning  of  this  eeo 
tion,  shall  be  construed  to  Include  a  person 
with  whom  or  In  whose  name  a  contract  is 
made  for  the  benefit  of  another"  (Id.  |  4825). 
It  Is  ccmtended  by  the  respondents  that  con- 
gress has  no  power  to  prescribe  rules  regulat- 
ing the  course  of  Justice  or  the  mode  of  ad- 
ministering Justice  in  state  courts,  and  con- 
sequently the  clause  In  the  federal  statute 
quoted,  giving  the  right  to  a  perstm  furntsb- 
iug  materials  to  a  contractor  engaged  In  the 
construction  of  a  public  building  to  maintain 
a  suit  against  the  contractor  and  the  sure- 
ties npon  his  bond  in  the  name  of  the  United 
States  for  his  u^e  and  benefit  to  recover  there- 
for has  no  application  when  the  suit  is 
brought  In  a  state  court;  that  the  state  stat- 
ute controls;  and.  Inasmuch  as  the  statute 
of  this  state  requires  all  actlims  to  be  pros- 
ecuted In  the  name  of  the  real  party  In  in- 
terest the  demurrer  to  the  complaint  was 
properly  sustained,  because  Dishman  was  the 
real  party  In  Interest  and  could  have  sued 
in  his  own  name.  Conceding  all  that  Is 
claimed  by  the  respondents  as  to  the  effect 
of  the  federal  statute,  and  their  further  con- 
tention that  Dishman  could  have  sued  upon 
the  b<Hid  In  his  own  name,  It  does  not  foUow 
that  the  present  action  cannot  be  maintained. 
The  section  of  the  statute  of  this  state  last 
above  quoted  deaiiy  confers  cqmhi  a  person 
In  whose  name  a  contract  is  made  for  the 
benefit  of  another  the  right  to  sue  upon  such 
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contract,  and  is  as  effldent  to  confer  Bucb' 
rSKbf  upon  him  as  la  the  section  of  the  stat- 
ute nUied  npoa  by  the  respondents  to  cmifer 
the  right  upon  the  beneficiary.  The  statute, 
we  think,  vesta  the  right  to  soe  In  botik  the 
principal  and  the  beneficiary,  and  that  either 
may  exerdse  the  rlg^t  Such,  also,  seems  to 
he  the  general  rule  Mr.  Pomeroy,  In  his 
work  on  Code  B^edlee  (sectl(»i  176),  saya: 
"Various  kinds  of  biHida  and  undertakings 
generally  required  by  static,  ami  given  to 
some  designated  obligee,  althou^  ahowli^ 
on  the  face  that  th^  are  denned  to  protect, 
secure,  or  Indemnify  other  persons,  are  also 
contracts  made  *wlth,  or  in  the  name  of,  one 
person  for  the  benefit  of  another*;  and  al- 
thoi^h  the  party  Immediately  Interested  may, 
In  general,  sue  In  his  own  name,  yet  the 
obligee  or  person  to  whom  the  promise  is 
made  may  always,  unless  forbidden  by  stat- 
ute, maintain  the  action,  and  hi  some  states 
is  the  ealy  one  vbo  la  permitted  to  do  so." 
In  Pennaylvania  It  is  declared  to  be  "a  mdl- 
mraitary  principle  that  a  party  may  sne  on  a 
promise  made  on  a  suffldent  conaldmtlon, 
tor  his  use  and  benefit;  though  It  be  made  to 
anotha'.  and  not  hlmsdT'  (Morlman  t. 
llAore,  90  Pa.  78);  yet  hi  that  state  It  was 
held  that  a  municipality  could  sue  In  Ita  own 
name  for  the  nae  of  a  beneficiary  on  a  con- 
tractor's bond  aecnted  to  the  city  to  secure 
laborers,  rabcon tractors  and  material  men 
(City  <a  Philadelphia  r.  Stewart,  196  Pa.  S09. 
46  AtL  lose;  Id.  [Pa.]  48  AU.  275).  Bo,  in 
Missouri,  it  Is  established  by  a  long  line  of 
dedslms  **that  a  person  for  whose*  benefit 
an  opresB  iwomlse  Is  made  In  a  valid  con- 
tract between  others  may  maintain  an  action 
tlttreon  In  his  oivn  name,"  and  there  an  ac- 
tion brought  In  the  name  at  the  prlnc^l  for 
the  use  of  the  bendldary  was  sustained. 
Howsmon  v.  Water  Co..  119  Mo.  304,  24  S. 
W.  784.  2S  L.  R.  A.  146,  41  Am.  8t  Bep,  654; 
City  of  St.  Louis  V.  Von  Phul.  133  Ho.  561, 
34  S.  W.  848,  64  Am.  St  B0p.  605.  In  prac- 
tice tlie  rule  can  work  no  hardship,  as  a  re- 
covery by  one  party  is  a  bar  to  ui  action  by 
the  other.  Rogers  v.  Gosnell,  51  Mo.  466. 
Nor  Is  It  fatal  to  the  complaint  that  the  title 
recites  for  whose  use  the  suit  la  brought.  If 
snA  recitatliHi  oould  be  deemed  Improper  In 
any  case,  it  would  be  disregarded  as  mere 
■orplnsage. 

2.  We  think  there  can  be  no  question  that 
the  state  courts  have  jorlsdlctlon  to  enforce 
the  obligation  Incurred  by  the  bond.  It  may 
be  tme,  as  counsel  suggrat,  that  several  per- 
sona may  be  entitled  to  the  protection  of  the 
bond  whose  aggregate  claims  exceed  the  pen- 
alty therein,  and  that  It  would  be  necessary 
to  make  a  ratable  distribution;  but  these  are 
QtwatJotts  not  presented  'la  the  case  before  us, 
and  It  Is  not  necessary  to  determine  than. 
It  la  anfflelent  to  aay  that  the  possibility  of 
such  conditions  exlattng  la  no  reas<m  for 
denying  to  the  state  courts  Jurisdiction  to 
entertain  a  auit  bron^t  upon  the  bond. 

The  Judgment  Is  .reversed,  and  the  cause 


remanded,  with  Instroctlonti  to  reinstate  Ibe 
case,  and  give  the  respondents  an  oppnrtunlty 
to  answer  to  the  merits. ' 

RBAVIS,  O.  3.,  and  ANDBBS  and  DUN-« 
BAB,  J}.,  concur. 


(T  Wuh.  78) 
PSfTBRSON  T.  DILLON  et  al. 
(Supreme  Court  of  Washington.    De&  26, 
1901.) 

MECHANICS*  LIENS— FORECLOSURE  —  PARTIES 
— LIMIT  ATIONS—PLBADINOS-ISSOEa  —COURT 
COMMIsaiONBIRS  —  POWKR  TO  BNTBR  DE- 
FAULT JUDGMENT. 

1.  Tho  phrase  "at  diambers,"  in  Const  art 
4,  S  28,  providing  that  court  commissioners  may 
be  appointed  in  each  coun^,  who  shall  have  au- 
thority to  perform  like  duties  as  a  "judge  of 
the  superior  court  at  cliambars,"  refers  to  the 
powers  exercised  by  the  Judges  at  chamltors 
at  the  adoption  of  the  constitution,  which 
were,  accordiug  to  Code  1881,  {  2138,  po'ffers 
to  entertain,  try,  hear,  and  determine  all  ac- 
tions, causes,  motions,  demurrers,  and  other 
matters  not  requiring  a  trial  by  Ju^;  and 
hence  a  default  and  a  judgment  thereon  may 
be  entered  by  a  court  commissioner. 

2.  A  judf^ment  on  default  entered  by  a  court 
commtssiouer  uuder  Const,  art.  4,  $  23,  spedfy* 
ing  the  power  of  court  ccMnmlMioners  to  be 
those  of  a  superior  court  jodae  at  diambws, 
"subject  to  revision  hy  Buch  judge,"  when  no 
objection  was  entered  in  the  trial  court,  nor 
steps  taken  to  have  the  same  reviewed,  will 
be  deemed  a  final  judgment  of  the  court. 

3.  An  action  to  foreclose  a  mechanic's  lieo 
was  begun  against  the  contractor  aud  the  own- 

of  the  building,  and  a  suit  was  begun  by  the 
owner  of  the  building  and  his  wife  to  restrain 
a  sale  of  the  premises  on  foreclosure  on  the 
ground  that  the  wife  owned  an  int^est  there- 
in, and  had  not  been  made  a  party;  the  oubr 
additional  fact  alleged  in  the  injunction  suit 
being  that  the  property  was  community  prop- 
erty, and  it  was  not  denied  in  either  action  that 
the  work  had  been  done.  Held  that,  the  court 
having  power  to  consolidate  the  actions  and 
having  douQ  so,  the  issues  Were  those  made  by 
the  pleadincs  in  both  cases,  and  justified  a  find- 
iDg  that  the  work  had  been  performed,  the 
value  thereof,  and  that  it  had  been  done  at  the . 
owner's  request. 

4.  Where  an  action  to  foreclose  a  mechanic's 
lien  was  bwun  against  community  property, 
and  one  of  the  owners  thereof  was  not  made  a 
party  nntll  more  than  a"  year  after  the  lien  no- 
tice was  filed,  the  judgment  of  foreclosure  was 
void,  thoagh  valid  as  &  personal  judgment 
against  the  commuui^,  under  2  Baliinger'a 
Ann.  Codes  &  St.  §  wOS,  requiring  the  fore- 
closure action  to  be  commenced  within  eight 
months  of  the  filing  of  the  claim;  and  the  de- 
fense is  not  waived  by  failure  to  plead,  the 
bringing  of  the  action  within  the  required  time 
being  a  Jurisdictional  fact  to  be  shown  by 
plaintiff. 

Dunbar,  J.,  dissenting. 

Appeal  from  superior  court,  Adams  coun- 
ty: G.  IL  Neal,  Judge. 

Action  by  M.  O.  Peterson  against  Abraham 
DlU<m  and  Susan  Dillon,  his  wlfe^  and  O. 
Arthur.  From  a  Judgment  In  favor  of  the 
plaintiff,  the  defendants  Dillon  aroeal.  Modi- 
fied. 

O.  R.  Holcomb  and  C.  H.  Spauldiog,  for 
appellant.  W.  W.  Zent,  for  respondent. 

WHITE,  J.  We  do  not  think  the  motion 
to  dismiss  the  appeal  Is  well  founded,  and 
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It  Is  denied.  The  facts  In  tbls  case  are  as 
follows:  On  November  2,  181*9,  an  action 
was  commenced  In  the  Buperlar  com"t  of  Ad- 
ams county  by  tbe  respondent  against  Abra- 
ham Dillon  and  C.  ArUiur  to  foreclose  a  lien 
for  work  done  by  tbe  respondent  as  a  car* 
peuter  at  tbe  request  of  Arthur,  as  contract- 
or, on  a  frame  building  on  a  certain  lot  in 
Itltzville.  The  complaint  contained  the  usual 
averments,  and  alleged  that  said  Abraham 
Dillon  was  the  owner  and  reputed  owner  of 
said  lot  The  work  was  aliped  to  have  been 
done  between  tie  6th  o(  April  and  the  22d 
of  May,  1899.  Abraham  Dillon  answered, 
but  did  not  deny  the  allegation  that  be  was 
the  owner  and  reputed  owner  of  said  lot. 
Such  proceedings  were  taken  In  this  action 
that  a  trial  was  had  on  the  9tb  day  of  April, 
1900,  and  the  court  rendered  a  judgment  In 
favor  of  the  respondent  against  Abraham 
Dillon  for  $88.55  and  costs  and  attorney's 
fees,  and  also  decreed  a  sale  of  said  lot  to 
satisfy  tbe  same.  Execution  was  issued  on 
this  judgment  on  tbe  3d  day  of  May.  1900. 
On  the  9th  day  of  June,  1900.  tbe  lot  was 
sold  to  tbe  respondent  on  said  judgment. 
On  the  31st  of  May,  1900,  before  such  sale, 
Abraham  Dillon  filed  a  motion,  supported  by 
affidavit,  to  set  aside  the  judgment  and  de- 
cree of  foreclosurje  and  order  of  sale  because 
of  defect  of  parties,  in  that  Susan  Dillon, 
tbe  wife  of  the  said  Abraham  Dillon,  was 
the  owner  of  a  community  interest  In  said 
property,  and  she  had  not  been  made  a  party. 
On  June  9,  1900,  said  Susan  Dillon  and  Abra- 
ham Dillon  commenced  an  action  against 
said  respondent  and  the  sheriff  of  said  coun- 
ty to  restrain  any  sale  under  said  execution. 
It  was  alleged  In  the  complaint  that  the  lot 
was  the  community  property  of  Abraham 
Dillon  and  Susan  Dillon,  and  that  tbe  sale 
by  the  sheriCE  would  cast  a  cloud  upon  the 
title,  etc.  A  temporary  restraining  order 
'was  also  prayed  for.  The  temporary  re- 
straining order,  restraining  the  sheriff  from 
selling  tbe  lot.  was  granted  on  the  9tb  of 
June,  1900.  On  the  15th  of  September,  1900, 
on  the  hearing  of  a  motion  to  dissolve  such 
restraining  order  and  a  demurrer  to  the  com- 
plaint In  that  action  brought  by  Abraham 
Dillon  and  Susan  Dillon,  tbe  court  made  an 
order  that  said  last  action  be  consolidated 
with  the  action  of  the  respondent  against 
Abraham  Dillon  and  C.  Arthur,  and  vacated 
and  set  aside  tbe  decree  of  foreclosure  and 
order  of  sale  and  sale  tbereunder  made  in 
said  last-named  action,  as  the  court  recites 
in  the  order  vacating  said  judgment,  "for 
the  purpose  of  permitting  tbe  plaintiff  here- 
in, Susan  Dillon,  to  appear  and  set  up  any 
defense  to  said  action,  and  for  that  purpose 
she  Is  hereby  given  twenty  days  from  date 
hereof  to  appear  and  plead."  No  further 
pleadings  were  filed  by  Susan  Dillon.  On 
October  10.  1900,  a  motion  was  made  for  de- 
fault against  Susan  Dillon.  Abraham  Dillon, 
and  C.  Arthur,  for  the  reason  tliat  said  de- 
fendants,, have  not  answered  or  appeared 


herein  within  20  days  from  September  IS. 
1900.  The  service  of  this  motion  was  made 
on  October  6,  1900,  on  the  attwney  for  said 
Susan  Dillon.  Abraham  Dillon,  and  C.  Ar- 
thur. The  motion  was  granted  by  tbe  court 
commissioner  of  Adams  county.  The  parties 
served  did  not  appear  to  resist  tbe  same. 
On  tbe  23d  of  October,  1900,  a  trial  was  had 
before  said  court  commissioner  on  applica- 
tion for  entry  of  judgment  on  said  default. 
The  court  commissioner  found  the  facts  to 
be  that  tbe  work  was  pn'formed  by  tbe  re- 
spondent on  the  house  on  the  lot  mentioned 
In  the  complaint  In  the  first  action,  for  tbe 
time  mentioned,  on  a  contract  made  with  C. 
Arthur,  the  contractor;  that  Arthur  was  the 
agent  of  Abraham  Dillon  and  Susan  Dillon, 
and  that  the  lot  was  the  community  prop- 
erty of  Abraham  DiUim  and  Susan  Dillon, 
etc. ;  and  established  the  lien  of  the  respond- 
ent on  said  lot.  On  the  findings  and  condo- 
sloQS  filed  by  the  court  commissioner  judg- 
ment was  given  and  entered  by  tbe  conrt 
commissioner  for  $88.55  and  costs  and  attor^ 
ney's  fee,  and  a  sale  of  the  lot  was  decreed- 
to  satisfy  the  same.  On  this  judgment  exe- 
cution and  order  of  sale  were  issued,  and 
on  the  15th  of  December,  1900,  tbe  said  lot 
was  sold  by  tbe  sheriff  under  the  same  to 
the  respondent.  On  the  11th  of  December, 
1900,  a  motion  was  made  by  Susan  DJUcm, 
appearing  specially,  to  set  aside  the  find- 
ings of  fact,  conclnsl<ms  of  law,  and  judg- 
ment and  decree  entered  on  October  23,  1900, 
for  the  following  reasons:  "(1)  That  the  said 
G.  Staser,  court  commissioner,  had  and  bas- 
no  Jurisdiction  over  the  person  or  property 
of  tbe  said  Susan  DIUon.  <2)  That  the  said- 
superior  court  bad  and  has  no  jurisdiction 
over  the  person  or  property  of  the  said  Su- 
san Dillon  or  tbe  subject-matter  in  this  ac- 
tion as  against  the  said  Susan  Dillon.  (3> 
That  tbe  findings  of  fact  and  conclusions  of 
law  in  said  action.  In  so  far  as  the  said  Su- 
san Dillon  is  concerned,  had  and  have  no- 
baals  or  foundation  In  or  by  any  pleading  or 
proof  on  the  part  of  the  plaintiff  In  said  ac- 
tion, and  are  Irrelevant  and  immaterial  to 
the  said  Judgment  and  decree  and  to  the 
said  Susan  Dillon.  (4)  That  said  pretend- 
ed  judgment  and  decree  as  against  the  said 
Susan  Dillon  is  absolutely  and  wholly  void." 
On  the  5tb  of  January,  1901,  a  motion  wss- 
filed  by  Susan  Dillon  for  tbe  default  of  the 
defendants  for  want  of  an  answer  to  her 
complaint  In  the  action  toought  by  her.  On 
tbe  8tb  of  February,  1901,  tbe  court  con- 
firmed tbe  last  sale  made  by  tbe  sbwlff  on 
tbe  judgment  In  the  consolidated  cause,  and 
denied  the  motlMi  to  vacate  and  set  aside 
such  judgment  except  in  so  far  as  said  judg- 
ment gives  or  attempts  to  give  tbe  respond- 
ent a  personal  judgment  against  Susan  Dil- 
lon, and  also  denied  tbe  motion  of  said  Su- 
san Dilion  for  default  against  the  defendants 
in  the  action  brought  by  her  for  want  of  an 
answo:.  From  that  wder  this  appeal  Is  tak- 
en. 
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The  order  refusing  to  racate  and  set  aside 
tbe  Judgment  Is  a  final  order,  made  after 
Judgment,  which  affects  a  substantial  right, 
and  from  It  an  appeal  Ilea  to  this  court.  It 
presents  for  our  consideration  bnt  one  ques- 
tion: Was  the  judgment  on  which  the  sale 
of  the  lot  was  flnally  made  void?  No  ques- 
tion te  made  aCFectlng  the  regularity  of  the 
sale,  other  than  that  it  was  made,  as  claimed 
by  appellants,  on  a  void  Judgment.  The  ap- 
pellants contend  that  the  court  commlssltm- 
er  had  no  jurisdiction  to  render  any  judg- 
ment against  Susan  Dillon,  and  had  no  juris- 
diction to  render  any  Judgment  except  one 
snbject  to  revision  by  the  court,  and  that 
the  judgment  entered  on  the  23d  day  of  Oc- 
totier,  1900,  was  not  a  final  Judgment.  Sec- 
tion 23,  art  4,  of  the  constitution,  Is  as  fol- 
lows: "There  may  be  appointed  In  each 
conn^.  by  the  judge  of  the  superior  conrt 
having  Jurisdiction  therein,  one  or  more 
court  commissioners,  not  exceeding  three  In 
number,  who  shall  have  authority  to  per- 
form like  duties  as  a  Judge  of  the  superior 
court  at  chambers,  subject  to  revision  by 
such  Judge,  to  take  depositions  and  to  per- 
form such  other  business  connected  with  the 
sdminlstration  of  justice  as  may  be  pre- 
scribed by  law."  Under  this  provision  of 
the  constitution  the  legislature  has  enacted: 
"Every  court  commissioner  shall  have  power, 
—(1)  1^  hear  and  determine  all  probate 
matters  and  to  Issue  all  proper  orders  there- 
in. To  grant  defaults,  and  after  ten  days 
from  the  entry  of  a  default  by  the  clerk  of 
the  court  to  enter  judgment  thweon.  To 
Issue  temporary  restraining  ord^  and  to 
perform  like  duties  as  a  Judge  of  the  supe- 
ricv  court  at  chambers,  subject  to  revision 
by  the  Judge  of  the  superlw  court  of  the 
county."  Section  4729,  Balllnger'fl  Ann. 
Codes  &  St.  Section  6,  art  4,  of  the  conati- 
totton,  declares  that  the  superior  courts  shall 
always  be  open,  except  on  nonjudicial  days. 
Dnder  our  present  system,  when  an  act  of  a 
Judicial  nattire  Is  performed  by  the  judge. 
It  Is,  In  contemplation  of  law,  done  In  open 
court,  although  the  act  may  In  reality  be 
d<me  in  the  private  room  or  ofl|ce  of  the 
Judge.  When  the  framers  of  the  constitU' 
tlon  used  the  term  "at  chambers"  In  spr- 
ing of  the  duties  performed  by  the  Judges 
at  cliambers,  they  had  In  view  a  certain  ob- 
ject and.  In  order  to  ascertain  what  this 
was,  we  must  have  recourse  to  the  meaning 
at  the  term  "at  chamlwrs"  as  It  was  under- 
stood at  the  time  this  particular  provision 
ot  the  constitution  was  framed.  The  courts 
established  by  the  constitution  were  to  super- 
sede the  territorial  courts.  The  men  who 
framed  tbe  ccmstitutlon  were  familiar  with 
the  powers  then  exercised  by  the  judges  at 
chambers,  and  in  using  that  term  It  Is  fair  to 
Infer  that  they  had  reference  to  such  pow- 
ers. Winsor  T.  Bridges  (Wash.)  64  Pac.  780. 
Under  the  law  as  It  then  existed.  Judges  of 
territorial  courts  could  at  chambers  enter- 
tahi,  try,  hear,  and  determine  all  actions, 


causes,  motions,  demurrers,  and  other  mat- 
ters not  requiring  a  trial  by  jury.  Section 
2338,  Code  1881.  However,  even  If  this  con- 
struction Is  not  cmrect  we  think  the  legis- 
lature, uuder  the  provisions  of  section  23,  art 
4,  supra,  had  the  power  to  provide  by  law 
for  the  entry  of  defaults  and  Judgments 
thereon  by  court  commissioner,  subject  to 
revision  by  the  superior  court,  as  the  same  Is 
connected  with  the  administration  of  jus- 
tice. It  is  true  that  a  Judgment  entered  by 
the  conrt  commissioner  Is  subject  to  revision 
by  the  judge  of  fhe  superior  court.  If  no 
steps  are  taken  by  the  party  who  conceives 
himself  aggrieved  by  the  judgment  to  have 
the  same  reviewed  by  the  Judge  of  the  supe- 
rior court  the  Judgment  will,  of  course, 
stand  as  the  judgment  of  the  court  In  tbe 
case  under  consid«%tion  no  proceedings 
were  instituted  in  the  court  below  by  the  ap- 
pellants to  review  the  Judgment  ent«ed  by 
the  court  commissioner,  and  they  cannot  now 
complain  of  the  result  of  their  own  neglect 
But  It  Is  urged  that  there  were  no  Issues 
In  the  conrt  below  upon  which  the  court 
commissioner  could  try  the  action.  The 
code  system  of  pleadings  aims  to  prevent  a 
multiplicity  of  suits,  as  wrfl  as  to  Iwlng  be- 
fore the  court  In  any  action  pending  ther^n, 
all  parties  who  have  an  Interest  In  the  sub- 
ject-matter of  the  action,  so  that  all  matters 
may  be  finally  determined  and  settled  In  one 
single  action.  The  subject-matter  of  the  re- 
spondent's action  and  of  the  action  by  Abra- 
ham Dillon  and  Susan  Dillon  Is  the  same. 
The  respondent  seeks  to  charge  a  certain  lot 
with  a  mechanic's  lien.  The  appellants  seek 
to  prevent  the  charge  from  attaching  to  such 
lot.  There  is  no  statute  In  this  state  relat- 
ing generally  to  the  consolidation  of  actions. 
There  are  special  provisions  for  certain  kinds 
of  actions.  Tbe  power  to  consolidate  causes 
Is  one  of  the  inherent  powers  of  a  court.  A 
court  should  always  be  possessed  of  the  pow- 
er to  make  orders  which  will  expedite  its 
business  and  prevent  costs  and  a  multlpllct- 
ty  of  suits  when  one  action  will  answer  all 
the  purposes  of  justice.  Oldfather  t.  Zent 
(Ind.  App.)  89  N.  E.  221.  A  court  of  equity 
has  an  inhaent  discretionary  power  apart 
from  statute  to  consolidate  suits  pending  be- 
fore It  on  its  own  motion  In  order  to  avtAd 
a  mnttiplicity  of  suits  and  trials  when  such 
consolidation  cannot  Injure  any  party.  Bl- 
ron  V.  Edwards,  77  Wis.  477.  46  N.  W.  813. 
The  consolidatlou  Is  within  the  discretion  ot 
the  court  even  If  the  parties  are  not  the 
same  in  each  action,  and  the  courts  ordo: 
will  not  be  Interfered  with  by  the  appdlate 
court  If  the  suits  involve  the  same  subject- 
matter.  Woodbnm  t.  Woodbum,  23  111.  App. 
289.  When  these  two  actions  were  consiril- 
dated,  from  tiienc^orth  th^  constituted  but 
a  single  action,  and  but  one  trial  could  be 
had.  and  but  one  judgment  entered.  Castro 
T.  Whltlock,  15  Tex.  4S7.  The  court  had 
Jurisdiction  over  all  tbe  parties  In^  the  two 
acUons  ai^earing  In  the  respective  actions 
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or  Berred  with  procees  tbwetn.  The  court 
then  had  Jurisdiction  in  the  conat^ldated  ac- 
tion over  Susan  Dillon.  The  ord»  of  the 
court  made  on  consolidating  the  aettons  that 
Susan  Dillon  was  permitted  to  appear  tn  the 
first  action  brought  by  respondent  In  effect 
gave  to  her  20  days  to  plead  any  and  all  de- 
fenses she  might  have  to  the  action,  if  she 
elected  so  to  do.  She  did  not  elect  to  i^ead 
further.  The  Issues  in  the  action  then  stood 
made  up  on  her  complaint  In  tiie  Injunction 
proceedings,  not  denied  by  the  respondoit, 
and  on  the  complaint  and  answer  in  the  orig- 
inal action.  The  only  fact  pleaded  In  the 
injunction  suit,  outside  of  the  recoTcry  of 
the  Judgm^t,  was  that  the  lot  was  the  com- 
munity prop^ty  of  Abraham  DlUon  and  Su- 
san Dillon.  It  was  not  alleged  that  the 
work  (or  which  the  lien  was  claimed  bad 
not  been  done.  On  these  Issues  the  court 
commissioner  was  Justlfled  In  finding  that 
the  work  had  been  done  on  the  building  on 
the  lot,  the  Talue  of  the  work,  and  that  it 
had  been  done  at  the  request  of  Arthur,  the 
extractor,  and  consequently  at  the  request 
of  Abraham  DlUon  and  Susan  DUlon,  for  the 
law  makes  the  contractor  their  agent.  Sec- 
tion 5900,  Balllnger's  Ann.  Codes  &  St 

But  It  Is  furthor  claimed  that  the  time 
limited  for  enforcing  the  Hen,  so  far  as 
Susan  Dillon  Is  concerned,  had  expired  when 
the  actions  were  consolidated,  and,  as  that 
was  the  time  she  was  brought  Into  the  ac- 
tion, that  Judgment  of  foreclosure  against 
the  lot  could  not  then  be  entered.  The  me- 
chanic's lien  law  provides:  "No  lien  created 
by  this  chapter  binds  the  property  subject 
to  the  lien  for  a  longer  period  than  eight 
calendar  months  after  the  claim  has  been 
filed,  unless  an  actlcm  be  commenced  in  the 
prt^r  court  within  that  time  to  enforce  such 
lien,"  etc.  Section  690S,  Id.  The  action,  as 
to  Susan  Dillon,  was  not  commenced  within 
the  time  limited.  This  objection  is  made  by 
Susan  Dillon  for  the  first  time  in  this  coort. 
She  did  not  urge  it  in  any  way  in  the  court 
below.  In  ordinary  actions  growing  out  of 
contract  or  tort,  if  one  desires  the  benefit 
of  the  statute  of  limitations,  he  must  urge  it 
in  some  way,  either  by  demurrer  or  answM-, 
in  the  trial  court,  before  we  will  review  It 
here.  Sections  4007,  4008,  4&11,  Id.;  Spaur 
V.  McBee,  1ft  Or.  76,  23  Pac.  818;  Roche  t. 
Spokane  Co.,  22  Wash.  121,  60  Pac.  58.  The 
reason  for  this  rule  Is  that,  as  the  cause  of 
action  depends  upon  a  liability  growing  out 
of  the  acts  ot  the  parties  sued,  such  party 
may  waive  the  statutory  time  in  which  such 
actions  are  brought,  if  he  sees  fit  so  to  do, 
as  the  cause  of  action  does  not  depend  upon 
the  statute.  The  mechanic's  lien  is  alto- 
gether a  creation  of  the  statute,  and  is  cir- 
cumscribed by  the  terms  of  its  own  creation. 
Lt  ei^ists  independent  of  any  special  contract. 
Where  a  contract  is  entered  iuto  by  the  par- 
ties, it  \b  not  the  conti'act  which  creates  the 
lien  under  the  statute,  but  It  Is  the  use  of 
the  material  furnished^  upon  the  premise^, 


the  putting  of  It  Into  the  building  and  at- 
taching It  to  the  fre^old,  which  entitled  the 
party  furnishing  the  same  to  a  lien  upon  the 
premises  to  the  extent  of  Its  value.  The 
statute  does  not  give  the  mechanic  a  right 
to  hlB  debt,  but  fomlsbes  a  remedy  for  Ita 
collection.  15  Am.  &  Eng.  Enc.  Law,  p.  B. 
If  Susan  DillMi  liad  pleaded  that  action  was 
not  brought  within  eight  months  atta  the 
notice  was  filed,  her  plea  must  have  been 
sustained.  Setbs  t.  Engelhardt,  78  Ala.  508; 
AsBoclaUon  t.  Helberg.  152  Ind.  130,  51  N. 
E.  916.  But  we  think  one  seeking  the  l>ene- 
flt  of  the  lien  as  Its  creation  and  duration 
are  fixed  by  law  must  afflrmatlvely  show 
that  at  the  time  his  action  Is  brought  the 
property  sought  to  be  charged  la  subject  to 
the  lien,  and  that  the  court  has  JurlsdlctlMi 
of  the  subject-matter,  and,  if  this-  does  not 
appear,  no. cause  of  action  to  foreclose  the 
lien  exlsta  This  must  be  so,  for  in  an  ordi- 
nary action  the  cause  of  action  etJsta  inde- 
pendent of  any  statute,  and  ft  Is  personal  In 
Its  nature.  Hence  the  rights  given  to  iutn^ 
pose  the  plea  of  the  statute  of  limitations 
may  be  waived  by  the  person  affected  by 
such  action.  But  the  lien  given  on  a  specific 
piece  of  property  for  work  done  thereon,  and 
the  right  to  foreclose  the  same  does  not  ex- 
ist indepradent  of  the  statute.  The  statute 
creates  and  limits  the  duration  ot  the  lien. 
When  the  limit  fixed  by  the  statute  for  the 
duration  of  the  Iten  is  passed,  no  lien  exists, 
any  more  than  if  It  had  never  been  created. 
The  statute  gives  Jurisdiction  to  the  court 
to  foreclose  a  lien  on  certain  conditions, — 
the  filing  of  a  lien  notice,  and  the  commence- 
ment of  the  action  within  eight  months  aft- 
er such  notice  is  filed.  If  these  things  are 
not  done,  no  Jurisdiction  exists  In  the  court 
to  foreclose  the  lien.  In  ordinary  actions 
the  Jurisdiction  exists  to  entn-taln  same,  and 
render  Judgment  thereon,  and  in  case  of  de> 
fault  the  court  can  pronounce  such  Judgment 
as  the  facts  warrant,  as  the  court's  Jurisdic- 
tion does  not  depend  upon  the  time  in  which 
the  action  is  brought  In  suits  to  foreclose 
mecbaulcs'  Hens  the  Jurisdiction  does  de- 
pend upon  the  time  in  which  the  action  is 
brought  Hence  no  plea  of  the  statute,  was 
nglessary.  It  is  Intimated,  although  not  de- 
cided, in  Manufacturing  Co.  v.  Brown,  8 
Wash.  347,  36  Pac.  273,  that  an  action  to 
foreclose  a  mechanic's  lien  should  be  dis- 
missed if  not  commenced  within  the  time 
limited  by  statute.  Stern  v.  La  Compagnie 
Generale  Transatlontique  (D.  C.)  UO  Fed. 
996.  See,  also.  Green  v,  Sanford,  34  Neb. 
363,  51  N.  W^  067.  This  action  was  original- 
ly brought  against  the  husband  alone  to 
charge  the  property  with  the  lien.  In  that 
suit  a  valid  Judgment  of  foreclosure  could 
not  be  entered  subjecting  the  community 
property  to  sale.  The  wife  was  a  necessary 
party.  Manufacturing  Co.  v.  Miller,  3  Wash. 
St  480,  28  Pac.  1035:  Sagmelster  r.  Foss.  4 
Wash.  St  320,  30  Pac.  80,  744.  The  wife 
was  not  made  a  party  to  the  proceedings  to 
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forecloee  the  lien  In  the  case  under  consid- 
eration until  September  15,  1000,  when  the 
two  actions  were  couBolldated.  Tbe  Hen  no- 
tice was  filed  on  the  10th  day  of  August, 
1899,  more  than  a  year  before  the  wife  was 
brought  In.  The  property  at  that  time,  by 
operation  of  law,  had  ceased  to  be  bound 
by  the  Hen,  because  no  action  sufficient  to 
bind  the  property  had  been  commenced 
within  eight  months  after  the  filing  of  the 
lien  to  enforce  the  same.  The  judgment  of 
the  court  below,  so  far  as  It  attempts  to 
foreclose  the  Hen  on  the  lot  In  question,  was 
void.  It  was  valid  as  a  personal  Judgment 
against  the  community. 

The  judgment  of  the  court  below  is  there- 
fore modtfled.  and  it  is  established  as  a  per- 
sonal judgment  against  the  community.  So 
far  as  it  decrees  a  foreclosure  and  sale  of 
the  lot.  It  Is  InTalld.  and  the  same  Is  set 
aside.  It  follows  that  the  sale  of  the  lot 
under  the  decree  of  foreclosore  Is  also  In- 
Talld. The  court  below  will  enter  an  order 
modifying  the  Judgment  as  hwein  Indicated; 
the  aii^Uants  to  recover  tbelr  CMts  od  ap- 
peal. 

RBAVIS,  C.  J.,  and  ANDERS,  FULLBR- 
TON,  HADLET,  and  MOUNT,  JJ.,  concur. 
DUNBAR,  J.,  dissents. 

01  Wash.  M8) 

STATE  T.  JOHANSON. 
(Snpzeme  Court  of  Washington.    Dec.  1&, 
1901.) 

QUIBnNO  TITLB  —  8TATUT0RT  ACTION  — 
SCHOOL  LANDS— aRANT  FROM 
UNITED  STATBe. 

1.  Under  BalUnger's  Ann.Oode8  &  St||  6600, 
5S08,  relative  to  actions  for  the  possession  and 
qnietiag  of  title  to  real  property,  and  providing 
tb&t  in  such  actions  the  superior  title  shall 
prevail,  it  is  not  necessary  for  plaintiff  to  show 
a  legal  title,  but  only  a  title,  l^al  or  eqaltable, 
SDperior  to  that  of  ■  defendant. 

2.  Act  Cong.  March  2,  18(»  (10  Stat.  172)  S 
20,  provided  that  sectious  10  and  36  in  each 
township  Id  the  territory  of  Washin^on  should 
be  reserved  for  the  support  of  schools,  and 
that,  if  snch  sections  should  be  occupied  prior 
to  survey,  the  county  commissioners  should  lo- 
cate other'  lands  in  lien  thereof.  Act  Cong. 
Feb.  22,  1889  (25  Stat.  076)  I  10,  provided  that 
•ectioDB  10  and  3G  in  every  township,  and,  in 
case  they  bad  been  disposed  of,  other  lands  iu 
lien  thereof,  were  tbereb;  granted  to  the  state 
of  Washington.  Held,  that  lands  selected  an* 
der  Act  Maxdi  2,  1863.  t  20.  in  lien  of  sec- 
tions 16  and  30,  passed  to  the  state  by  Act 
Feb.  22,  1889,  i  lO,  though  such  lands  were 
not  specifically  described. 

Appeal  from  superior  court.  King  county; 
Wm.  Hlcfcman  Moore,  Judge. 

Action  by  the  state  of  M'ashington  against 
Anton  Johanson.  From  a  judgment  in  favor 
of  plaintiff,  defendant  appeals.  Affirmed. 

C.  W.  Corliss  and  John  F.  Main,  for  ap- 
pelant TboB.  M.  Vance,  for  the  State. 

FTLLERTON,  J.    This  was  an  action 
brought  by  the  state  of  Washington  to  re- 
cover from  the  appellant  the  possession  of  a 
certahi  tract  of  land  lying  In  King  county. 
67  P.— 28 


In  Its  complaint  the  state  alleges.  In  sub- 
stance, that  it  Is  seised  in  fee,  entitled  to  the 
possession,  and  was  on  the  12th  day  of 
March,  1893,  In  possession,  of  the  land  tn 
controversy,  and  that  the  appellant,  on  the 
date  named,  without  right  or  title,  entered 
into  the  possession  of  the  land,  ousted  the 
state  therefrom,  and  unlawfully  retains  pos- 
session thereof.  The  answer  Is  a  general  de- 
nial. At  the  trial  the  facts  were  stipulated, 
and  appear  in  the  findings  of  fact  made  by 
the  trial  court  These  findings  are  as  fol- 
lows: "(1)  That  the  north  half  of  the  south- 
west quarter  and  the  northwest  quarter  of 
the  southwest  quarter  of  section  3,  township 
j  25  north,  range  4  east  la  of  the  value  of 
i  twenty  thousand  dollars,  and  was  selected  by 
!  Pbllllp  H.  Lewis,  as  agent  for  King  county, 
Washington  territory,  by  fllUig  a  list  of  this 
and  other  lands,  designated  as  'List  No.  2 
of  Indemnity  school  selection,'  at  the  land 
!  office  at  Olympia,  Washington  territory. 
May  24,  1870,  under  an  act  of  congress  ap- 
proved Kfarch  2,  1853,  and  an  act  of  congress 
approved  February-  26,  1859,  which  said  se- 
lection was  approved  by  Secretary  C.  Delano 
January  27,  1872.  (2)  March  13,  1803,  An- 
ton Johanson  made  application  to  enter  the 
land  aforesaid  under  tbe  homestead  laws, 
and  at  that  time  made  a  settlement  thereon. 
He  has  ever  since  lived  on  said  land.  Bis 
application  was  rejected  by  the  local  land 
office,  and  subsequently  appealed  to  the  com- 
missioner of  the  general  land  office,  and 
finally  to  the  secretary  of  the  interior,  who, 
on  December  18,  1895,  decided  adversely  to 
Anton  Johanson."  The  sole  question  pre- 
sented by  the  record  therefore  Is,  has  the 
state  such  title  to  the  lands  in  controversy 
as  will  enable  it  to  recover  possession  from 
one  who  has  entered  Into  Its  possession  with- 
out right?  And  In  considering  this  question 
it  must  be  borne  In  mind  that  in  this  state 
It  Is  not  an  essential  prerequisite  to  the  right 
of  recovery  In  this  form  of  action  that  the 
claimant 'show  a  legal  title.  While  the  ac- 
tion is  in  form  assimilated  to  the  old  action 
of  ejectment.  It  is  In  Its  nature  a  statutory 
action,  in  which  the  rights  of  the  respective 
claimants,  both  legal  and  equitable,  are  tried 
and  determined,  and  the  superior  title,  wheth- 
er legal  or  equitable,  is  allowed  to  prevail, 
BalUnger's  Auu.  Codes  &  St  §§  5500,  55081 
The  state  asserts  title  to  the  land  under  the 
several  acts  of  congress  reserving  for  its 
use  and  granting  to  It  certain  parts  of  the 
public  domain  for  the  support  of  its  common 
schools.  The  first  of  these  Is  found  in  the 
act  creating  the  territory  of  Washington. 
Act  Coug.  March  2,  1853  (10  Stat  172).  By 
section  20  of  that  act  it  Is  provided:  "That 
when  the  lands  in  said  territory  shall  be  sur- 
veyed under  tbe  direction  of  the  government 
of  the  United  States,  preparatory  to  bringing 
the  same  into  market  'Or  otherwise  disposing 
thereof,  sections  numbered  slitsen  and  thir- 
ty-six in  each  township  In  said  territory  shall 
b^  and  the  same  are  hereby,  reserved  for  the 
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purpose  of  telng  applied  to  common  schools 
In  said  territory.  And  In  aH  cases  -where  said 
sections  sixteen  and  thirty-six,  or  either  or 
any  of  them,  shall  be  occupied  by  actual  set- 
tlers prior  to  survey  thereof,  the  county  com- 
missioners of  the  cQjiutles  In  whlcl.  said  sec- 
tions so  occupied  as  aforesaid  are  situated, 
be,  and  they  are  hereby,  authorized  to  locate 
other  lands  to  an  equal  amount  In  sections, 
or  fractional  sections,  as  the  case  may  be, 
within  their  respective  counties.  In  lieu  of 
said  sections  so  occupied  as  aforesaid."  The 
next  is  the  act  of  Pebi-uary  26,  1859  {11  Stat. 
SSo).  That  act  was  applicable  to  all  of  the 
territories.  It  enacted  that  where  settle- 
ments were  made  with  a  view  to  pre-emption 
upon  the  public  lands  In  advance  of  the  sur- 
veys which  should  be  found  to  have  been 
made  upon  sections  10  or  36,  such  lauds 
should  be  subject  to  the  pre-emption  claims 
of  the  settlers;  and  that  other  lands  of  like 
quality  should  be  reserved  for  the  use  of  the 
common  schools,  to  be  selected  "In  accord- 
ance w^Ith  the  principles  of  adjustment  and 
the  provisions  of  the  act  of  congress  of  May 
20.  1826.'*  Lastly,  by  act  of  February  22, 
1880  (25  Stat.  676),  enabling  the  people  of 
the  territory  of  Washington  to  form  a  con- 
stitution and  state  government,  "and  to  be 
admitted  Into  the  Union  on  an  equal  footing 
with  the  original  states."  By  the  tenth  sec- 
tion of  the  latter  act  it  is  provided;  "That 
upon  the  admission  of  each  of  said  states 
into  the  Union,  sections  numbered  sixteen 
and  thirty-six  in  every  township  of  said  pro- 
posed states,  and  where  such  sections,  or  any 
parts  thereof,  have  been  sold  or  otherwise  dis- 
posed of  by  or  under  the  authority  of  any  act 
of  congress,  other  lands  equivalent  thereto, 
in  legal  subdivisions  of  not  less  than  one 
quarter  section,  and  as  contiguous  as  may  be 
to  the  section  In  lieu  of  which  the  same  is 
taken,  are  hereby  granted  to  said  states  for 
the  support  of  common  schools,  such  Indem- 
nity lands  to  be  selected  vrithln  said  states 
In  such  manner  as  the  legislature  may  pro- 
vide, with  the  approval  of  the  secretary  of 
the  InteriM:  provided,  that  the  sixteenth  and 
thity-slxth  sections  embraced  in  permanent 
reservations  for  national  purposes  shall  not, 
at  any  time,  be  subject  to  the  grants  nor  to 
the  Indemnity  provisions  of  this  act,  nor  shall 
any  lands  embraced  In  Indian,  military,  or 
other  resei-vations  of  any  character  be  sub- 
ject to  the  grants  or  to  the  Indemnity  provi- 
sions of  this  act,  imtil  the  reservation  shall 
have  been  extinguished  and  such  lands  be 
restored  to  and  become  a  part  of  the  public 
domain."  And  by  section  4  of  the  act  It  was 
provided  that  the  convention  elected  to  frame 
a  constitution  should  provide  by  ordinance, 
irrevocable  without  the  consent  of  the  Unit- 
ed States  and  the  people  of  the  state,  that 
provision  be  made  for  the  establishment  and 
maintenance  of  a  system  of  public  schools 
free  from  sectarian  control,  which  should  be 
open  to  all  the  clilldren  of  the  state.  This 
requirement  was  complied  with  by  maklos 


the  provision  a  part  of  the  fundamental  law. 
Const  art.  26,  subd.  4.  The  contention  ot 
the  appellant  Is  that  the  acts  of  March  2, 
1853,  and  February  26,  1859,  did  no  more 
than  resei-ve  from  entry  under  the  land  laws 
of  the  United  States  the  several  tracts  ot 
lands  therein  described,  and,  as  the  tentb 
section  of  the  enabling  act,  granting  lands  to 
the  state  for  the  use  of  its  common  schools, 
described  only  sections  16  and  36  thereof.  It 
was  not  Intended  that  lands  theretofore  se- 
lected and  reserved  In  lieu  of  lands  lost  by 
reason  of  settlements  made  prior  to  the  ex- 
tension of  the  surveys  should  pass  to  the 
state  by  virtue  of  the  grant  contained  there- 
in; and  hence,  whether  these  selected  lieu 
lands  are  still  reserved  from  entry  by  qoal- 
Ified  settlers  under  the  existing  laws  of  the 
United  States,  or  whether  they  are  a  part  of 
public  domain  subject  tc  such  entry,  can  make 
no  difference  in  the  result  of  this  case,  as 
the  title  thereto,  and  consequent  right  of  con- 
trol thereof.  Is  still  within  the  United  States, 
and  the  state  has  no  such  title,  either  legal  or 
equitable,  as  will  enable  It  to  maintain  an 
action  to  recover  possession. 

Looking  for  a  moment  to  the  history  of 
these  reservations  for  and  grants  of  the  pub- 
lic domain  by  the  general  government  for 
the  use  of  the  public  schools,  we  find  that 
the  practice  originated  in  the  earliest  times. 
It  Is  said  by  the  supreme  court  of  the  Unit- 
ed States  (Cooper  v.  Roberts,  18  How.  173, 
15  L.  Ed.  338)  to  be  traceable  to  the  ordi- 
nance of  1785,  which  is  the  first  enactment 
for  the  disposal  by  sale  of  the  public  lands 
in  the  western  territory.  In  that  case  the 
court,  after  noticing  the  ordinance  cited, 
said:  "The  appropriation  of  public  lands  for 
that  object  became  a  fundamental  principle 
by  the  ordinance  of  1T87,  which  settled 
terms  of  compact  between  the  people  and 
states  of  the  Northwestern  Territory  and  the 
original  states,  unalterable  except  by  con- 
sent *  «  *  This  principle  was  extended 
flnit  by  congressional  enactment  (1  Stat  550, 
5  6),  and  afterwards.  In  1802,  by  compact 
between  the  United  States  and  Georgia,  to 
the  Southwestern  Territory,  l^e  earliest 
development  of  this  article  In  practical  leg- 
islation is  found  in  the  organization  ot  the 
state  of  Ohio,  and  the  adjustment  of  its 
civil  polity,  according  to  the  ordinance,  pre- 
paratory to  Its  admission  to  the  Union.  Pro- 
posals were  made  to  the  inhabitants  ot  the 
incipient  state  to  become  a  sovereign  com- 
munity, and  to  accept  certain  articles  as  the 
conditions  of  union,  which,  being  accepted, 
were  to  become  obligatory  uikhi  the  United 
States.  The  first  of  these  articles  Is  'that 
the  section  No.  16  in  every  township,  and 
when  such  section  has  been  sold,  granted, 
or  disposed  of,  other  lands  equivalent  there- 
to and  most  contiguous  to  the  same,  shall  be 
granted  to  the  inhabitants  of  such  township, 
for  the  use  of  schools.' "  That  the  govern- 
ment has  steadily  adhered  to  this  policy, 
an  examination  of  the  several  acts  admlt- 
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ttag  vtrntcs  Into  ttm  Union  will  diow.  But 
irtietlwr  there  can  be  found  In  the  Mrenl 
acts  of  congress  above  elteO.  rating  to  the 
territory  and  state  of  Washington,  a  com- 
pact between  the  United  States  and  the 
state  **iiiialterable  except  by  consent,**  by 
which  the  state  Is  entitled  to  a  grant  of  the 
lands  In  controTersy  tsma  the  United  States. 
If  such  grant  waa  not  made  by  tbe  enabling 
act  niay  be  doubted;   yet  It  cannot  be 
doubted  that  Oie  purjKne  of  anch  resorra- 
tions  was  that  the  state  might  baTe,  uiK>n 
Its  adnUsalon  Into  tbe  Union,  sectlona  16  and 
86  of  every  township  wHbln  the  boondarlea 
Di  the  atate^  or  an  equal  quantity  and  quality 
(tf  land  In  Hen  thweof  should  It  be  found 
that  the  government  could  not,  for  any  rea- 
son, grant  these  particular  sectlonii  to  the 
state  whoa,  the  state  ahould  be  so  admitted, 
nat  it  woold  not  be  able  to  grant  these  par- 
Ucnlar  sectlona  la  their  entire^  without 
ihdng  an  Injustice  to  certain  persons  whom 
It  iDTlted  and  encouraged  to  more  Into  tbe 
tsrritory  and  aettle  upon  tbe  public  landa 
therein,  was  known  to  congress  when  it 
pawed  the  act  creating  the  territory.  It 
waa  known  that  such  settlers  would  occu- 
py theee  lands  In  advance  of  tiie  aurveya. 
The  iQjnstlee  ef  denylng  to  a  bona  fide  aet- 
Ser  the  right  to  acquire  title  to  land  he 
sbonld  so  occupy  and  Improve  In  Ignorance 
of  Ks  true  location  waa  ao  manifest  that 
legislation  waa  neeeAary  for  bis  protectl<m. 
The  pnrpoea  of  these  acts  waa  tiina  twttfold: 
It  was  to  protect  actoal  bona  fide  aettlera  tai 
titeir  settlements,  and  to  preaerve  to  tbe 
statea  a  fixed  proportion  of  the  pnbUe  d(^ 
main  for  the  support  of  schools  and  means 
itf  education,  which  tbe  fonnders  ot  tbe 
goremment  bad  said  "shall  forever  be  at- 
eonraged."    Tbe  conditi(Hu  anticipated  by 
eoogresa  actually  h^vetted.  Settlements 
were  made  upon  the  public  domain  wUbln 
tin  territory  prior  to  tbe  extension  of  the 
paUle  aurveya  over  It.  Certain  ot  these  set- 
tiementa  were  found  to  tmU  wltbln  sectlonB 
16  and  86»  and  the  govenunent,  recognlring 
the  settle's  prior  xlgbta,  patented  the  land 
te  the  settltf .  Zu  lieu  of  certain  lands  occn- 
and  lost  to  the  nae  9f  the  c(Hnmon 
sAoob  taL  thU  way.  the  board  ot  county 
cemmlsdonen,  pursuant  to  autiuurlty  er- 
ivessly  granted  them  by  congress,  selected 
the  hUMlB  in  ooDtroTersy.  This  selection  was. 
pnrsnant  to  the  aame  authority,  approved 
by  the  secretety  of  the  Interior.  Hie  lands 
■0  sheeted  stood  from  that  time  until  the 
PusMs  of  flw  enabling  act  withdrawn  from 
Mttlement  In  the  irtace  and  stead  ot  lands 
vhldi  by  that  act  would,  without  any  qoes- 
flon,  have  pasaed  to  the  stete  under  the  de- 
scriptive twms  used  In  section  10  thereof 
had  thigr  not  "been  sold  or  otherwise  dis- 
posed ofL"  Why,  then,  sbould  It  be  held  not 
to  pass  under  the  descriptive  terms  used  in 
tlttt  acctlon?  There  can  be  but  one  reason, 
aamely,  the  one  auaECSted  by  tbe  appellant, 
~-th«y  are  not  axprsasly  mentioned.  But 


thla  la  not  necessarily  condu8lv&  These 
acta  are  public  statutes,  and  are  to  be  con- 
strued as  an<^  and  tuA  aa  pil^te  grants. 
It  la  not  the  rule  that  acta  making  ^ante 
of  the  public  domain  are  alwaya  to  be  con- 
stnted  strictly  against  the  grantee.  As  waa 
said  by  Mr.  Justice  Field  la  Railroad  Oo.  v. 
Barney,  113  U.  S.  618.  625,  S  Sup^  Ct  606. 
60e,  28  U  Ed.  1109,  1111.  the  acte  making 
grante  "are  to  receive  such  construction  aa 
will  carry  out  tbe  Intent  of  congress,  how- 
ever difficult  it  might  be  to  give  full  effect 
to  the  language  used  if  tbe  grants  were  by 
Instrumenta  of  private  conveyance.  To  as- 
certain that  Intent,  we  must  look  to  tbe  con- 
dition of  the  country  when  tbe  acts  were 
passed,  aa  well  as  to  tbe  purpose  declared  on 
their  fooe^  and  read  all  parte  of  them  to* 
gether."  And  especially  la  tbls  true  where 
the  grant  Is  made  In  pursuance  of  a  Axed 
and  settled  policy  <^  the  government,  (Hlgt- 
nated  at  lU  foundation,  and  believed  then, 
and  at  all  timea  aince,  to  be  a  policy  neces- 
aary  to  the  perpetuation  <tf  the  government's 
very  existence.  Heading  all  ot  these  scte  to- 
gether, there  can  be  no  misteke  as  to  the 
Intent  of  congress.  It  Intended  these  lauds 
for  the  use  of  the  common  schools  of  tbe 
atate,  and  Intended  to  grant  tbem  to  tbe 
Stete  for  that  purpose  wbw  It  passed  tbe 
enabling  act  Had  It  been  otherwise^  It 
would  not  In  the  first  Instancy  have  provid- 
ed tor  their  selection  and  raaervatlm;  nor 
would  It  whoL  It  poaaed  the  enabling  act 
have  failed  to  make  provision  for  their  dls- 
poaitlon,  knowing,  aa  It  must  have  known,  of 
their  reswvatlon.  and  tbe  purposes  tot  which 
they  were  reserved.  To  contend  otherwise 
is  to  ccoitend  that  congress  did  not  Intend  to 
admit  the  atete  of  Washington  Into  the  Un- 
ion "on  an  equal  footing  with  the  original 
fitetes."  It  la  also  to  convict  congress  of  be- 
ing Ignorant  of  the  history  and  conditions 
ot  the  8ubJec^natt8r  over  which  It  waa  leg- 
islating. A  reference  to  tiie  title  of  the  en- 
abling act  will  show  that  tbe  first  la  con- 
trary to  tbe  purpose  of  congress,  and  the 
sectmd  Is  contrary  to  the  rule  that  Ignwance 
ot  tbe  status  tut  the  subject-matter  over 
which  It  has  legislated  can  never  be  Imputed 
to  a  legislative  body.  True,  these  lands 
have  never  beoi  patoited  to  the  stete  t^ 
the  general  government  but  such  patmt  Is 
nnnecesssry  to  pass  the  title.  If  the  lands 
were  Included  'In  the  grant  the  equitable 
tltte.  at  least  with  tbe  right  ot  possession, 
passed  by  the  grant  to  tbe  stete,  which  Is  ti- 
tle sufficient  as  we  have  shown,  to  uiable 
the  stete  to  maintain  an  actlw  to  recover 
possession  tnm  any  <we  Intrndlng  thereon. 

We  conclude,  therefwe^  that  the  lands  In 
cootroversy  passed  to  the  state  vlrtoe 
of  tbe  grant  contained  in  the  enabUng  act 
and  that  the  Judgment  ivPSAlsd  fimn  most 
stand  affirmed.  It  Is  so  sedend. 

RBAVI8.  a  J.,  and  DUNBAB.  AtSDWm, 
and  WUITIG,  JJ.,  concur. 
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CABSl^ENS  et  at.     EABLES  et  al' 

(Supreme  Court  of  WasbinKtoo,    Dec.  20, 
1901.) 

TRIAL-INSTRUCmONS— INSTRUCTION  ON  EVI- 
DENCE—BEST EVIDENCB—JURY  QUESTION- 
BURDEN  OP  PROOF— EVIDENCE— PRBBUUP* 
TION— APPEAL— HARMLESS  ERROR. 

1.  An  iostruetion  in  ao  action  to  recover  an 
engine  procui'ed  by  tbe  S.  Co.  from  the  plain- 
tiff, and  Bold  to  defendant,  that  if  plaintiff  and 
tbe  8.  Co.  entered  into  a  certain  written  con- 
tract, and  iu  accordance  therewitb  plaintiff  far- 
niahed  tbe  engine  to  tbe  S.  Co.,  tbe  title  passed 
to  tbe  S.  Co.,  regardless  of  any  oral  agree- 
ment in  conflict  therewith,  is  not  erroneous,  aa 
excluding  a  aabaequent  oral  agreement  in  is- 
BQ.e,  by  wliicb  it  is  claimed  that  such  contract 
waa  abrogated,  wben  considered  in  connection 
witb  other  InstructionB  that  the  parties  were 
entitled  to  abrogate  the  written  coatract,  and 
Bubmittinr  tbe  wane  whether  It  waa  in  fact  an- 
nulled. 

,  2.  An  instruction  that  If  the  title  to  the  en- 
gine vested  by  the  written  contract  in  the  S. 
Co.,  which  waa  a  partnership,  and  if  the  con- 
tract waa  not  abrogated,  a  transfer  of  the 
propwtj  by  the  S.  Co.,  "by  its  managing  part- 
ner, *  to  defendant,  'in  consideratton  of  an 
antecedent  debt."  would,  antboriae  a  verdict 
for  defendant,  is  not  erroneous,  as  being  an  in- 
struction that  one  partner  could  use  pnrtner- 
sliip  -property  to  pay  his  individual  debt,  when 
considered  in  connection  with  evidence  that  the 
macMnery  waa  tranaferred  in  payment  of  an 
existing  partnership  debt, 

3.  Where  a  contract  provides  that  one  par- 
ty shall  furnish  tbe  other  with,  "all  necessary 
supplies,  such  as  provisions,  meats,  bay,  feed, 
and  all  otb»  necessaries  required  to  carry  on 
the  logging  business,  except  noraee,  mules,  and 
cattle,"  and  tbe  parties  have  given  a  practical 
construction  thereto  by  furnishing  and  accept- 
ing axes,  saws,  grinders,  peevies,  chains,  and 
cables,  the  Question  wbetbw  an  engine  furnish* 
ed  to  be  used  in  the  logging  business  was  un- 
der the  contract  is  a  question  for  the  jury. 

4.  Where  a  written  contract  in  evidence  is 
an  admitted  fact,  and  tbe  issue  is  to  an  alleged 
aubseqneut  oral  abrogation  thereof,  an  instruc- 
tion that  the  writtra  agreement  ia  the  best  evi* 
deuce,  tmleea  the  parol  agreement  ia  eatablish- 
cd  by  a  preponderance  of  the  evidence  satis- 
factory to  the  minds  of  tbe  jurors,  is  not 
erroneous,  as  an  instruction  that  the  written 
contract  is  entitled  to  greater  weight  than 
other  evidence. 

5.  An  instruction  that,  wben  a  written  con- 
tract is  sought  to  be  avoided  b^  an  oral  agree- 
ment, tbe  written  agreement  is  the  beet  evi- 
dence, unless  the  parol  agreement  is  established 
by  a  prepoiidorance  of  the  evidence  satisfactory 
to  tbe  minds  of  the  jurors,  is  not  erroneous,  as 
requiring  the  establishment  of  tbe  oral  contract 
by  more  than  a  preponderance  of  tbe  evidence. 

6.  Where  there  is  a  dispute  as  to  tbe  inten- 
tion of  the  parties  to  a  written  contract,  and 
a  question  of  its  subsequent  abrogation  by  oral 
agreedaent,  tbe  interpretation  of  the  written 
contract  in  connection  with  the  oral  contract 
is  for  the  jury. 

7.  Where  the  complaint  In  an  action  to  re- 
cover peraonal  property  alleges  a  demand  cm 
defendant,  and  does  not  show  that  the  latter 
claims  title,  and  evidence  of  the  demand  is  in- 
troduced. It  Is  not  error,  even  thoufdi  the  de- 
fendant sets  up  title,  to  instruct  (following 
plaintiffs*  theory  of  the  case)  that  the  burden 
of  showing  a  demand  for  the  property  ia  on  the 
plaintiffs. 

8.  Such  instrnclion  Is  not  misleading  when 
considered  In  connection  with  an  instruction 
that  plainti^  are  not  required  to  prove  a  de- 
mand if  the  jury  find  for  tbe  Biaintiffs  in  all 
other  reepecta,  and  it  ia  established  by  a  pre- 
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ponderance  of  the  evidence  ttiat  defendants  are 
claiming  the  property  as  their  own. 

9.  An  instruction  m  a  civil  case  that  a  fact 
in  issue  must  be  established  by  a  fair  pre- 
ponderance of  evidence  la  not  reversible  error, 
as  requiring  more  tban  a  mere  iweponderance 
.  of  evidence. 

10.  Where  a  Dartnership  agreement  doe*  not 
limit  the  duration  of  tbe  partnership,  it  la  uot 
error  to  Instruct  that  it  will  be  presumed  to 
continue  until  there  is  competent  pnxtf  of  Its 
discontinuance  or  diasolution. 

Appeal  from  rapnlor  court.  King  county; 
Geo.  Meade  Bhnc«T,  Judge; 

Action  1^  niomas  Oaratena  and  anotiier 
against  Michael  Earies  and  another  to  re- 
covw  personal  pnq;>ert7.  From  a  Judgment 
In  favor  of  defendants,  idalntlff a  appeaL  AjC- 
firmed. 

John  E.  Humphries,  Harrison  Boatwlclc, 
and  Luula  WUliams,  for  appellants.  Braidy 
A  Gay,  for  resiwndents. 

HADLET,  J.  Tbls  action  was  brought  to 
recover  posaeealon  of  a  certain  oigine  and 
boiler  described  in  the  complaint  as  "one 
9"xl0"  double  ^glne  single  dmm  logging 
hoist  engine  and  boiler,  complete.7  It  Is  til- 
l^ed  that  on  the  2d  day  of  June,  1888,  plain- 
tiffs were,  and  now  are,  tbe  owners  and  law- 
fully entitled  to  the  Immediate  possession  oC 
said  Migine  and  boOer,  and  that  the  same  are 
wrwgfully  In  tbe  possesaifm  at  tbe  d^end- 
anta  In  Olallam  count7,  atate  of  Waahtngtoa; 
that  («  the  2d  day  of  June,  1886.  the  plaln- 
ttSa  demanded  of  defendants  poaseaskm  of 
said  propoly,  which  was  refused.  It  la  al- 
leged that  the  value  the  property  on  Jnne 
2d,  1898,  waa  fl,000,  and  that  ever  since 
aald  date  dtfendanta  have  wrongfully  wltb- 
heU  tiie  same  from  tAalntiflCs;  that  tiie  rea- 
sonable value  of  tbe  uae  of  the  property  Is 
|6  per  day;  and  tiiat  plaintiffs  are  dam- 
aged by  d^nreclatltm  tn  the  value  tit  aald 
property  In  the  sum  of  $600;  Judgment  la 
demanded  for  tbe  recovoy  of  tbe  iwoper^. 
or  the  value  thereof,  and  for  the  amount  of 
per  dlon  and  damages  above  stated.  The 
answer  denies  the  above  allegatlona,  and 
avwa  that  the  reasimable  value  of  the  prop- 
erty la  not  to  exceed  $800.  It  la  alleged  af- 
firmatively by  the  defendant  the  Seattle  Lod- 
ging CiHnpany  that  In  the  fall  of  1806^  or 
early  In  1887,  aald  engine  «nd  boiler  became 
the  property  of  the  Saginaw  Losing  Gook- 
pany,  a  Ci^rtnershlp  compoeed  of  Thomas 
Jose,  M.  li.  Joee,  and.  Claua  Skavdale,  and 
was  held  by  aald  partnership  as  the  owner 
thereof;  that  the  plalntUte  w«re  never  In 
poBsesBlon  of  the  property,  and  new  placed 
of  record  any  lustrument  to  show  ttat  they 
claimed  any  Interest  therein,  but.  <m  tbe  con- 
trary, knowingly  permlttol  the  Saglaaw 
Logging  Company  to  treat  the  aald  otglne  aa 
Its  property,  and  to  tuM  Itself  out  to  all  pev>- 
sons  and  to  the  defendante  as  the  owner 
thereof;  and  that,  relying  on  such  owner- 
ship and  appar«it  ownersbli^  and  upon  tbe 
silence  of  ttie  plaintiffs,  and  their  acqutea- 
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cence  tn  the  tendvet  of  tbe  Saginaw  Logging 
Company  In  treating  said  engine  aa  Its  pwp- 
erty.  the  tiefendant  Seattle  Logging  Compa- 
ny, In  good  faith  and  for  a  Talnable  conald- 
eratioD,  bought  aald  property  of  Albert  B. 
Hall,  "Who  had  previously  purchased  It  from 
the  Saginaw  Log^g  Company.  The  reply 
denies  tbe  afflrmatiTe  aTerments  of  the  an- 
swer. The  action  was  commenced  in  Clal- 
lam coonty,  but  by  stlpnlation  was  removed 
from  tbat  county,  and  tried  before  the  sn- 
perlw  court  of  King  county.  A  trial  was 
had  before  a  Jury,  reenltlng  in  a  Terdlet  In 
fftTor  of  defendants.  Judgment  was  entered 
In  accordance  wltli  tbe  Terdlet.  and  ^alntlffs 
hare  appealed. 

It  appears  from  the  erldMice  Gat  prior  to 
the  formation  of  tbe  partnership  known  as 
the  Saginaw  Logging  Company,  above  de- 
scribed, Thomas  Jose  was  the  owner  of  a 
ic^ng  outfit,  upon  which  be  hiad  glTcn  a 
chattel  mwtgage,  which  afterwards  came  to 
be  brid  by  the  said  Albot  B.  Hall.  Tbbi 
loggtog  outfit  was  used  by  tbe  pertnershlp 
of  the  Saginaw  Losing  Company  In  the  ctm- 
duct  of  Its  logging  business.  The  obligation 
secured  by  said  mwtgage  was  the  Individual 
obligation  of  said  Jose,  but  it  is  claimed  that 
some  time  after  tiie  existence  ot  the  part- 
nership, In  consideration  of  the  forbearance 
of  tbe  holder  of  the  mortgage  to  foreclose 
the  same,  the  partnership  assumed  the  pay- 
ment of  9800  of  the  mortgage  debt  In  June,' 
ISO^  a  written  agreement  was  made  be- 
tween said  Saginaw  L(^lng  Company  and 
appdlants.  by  the  terms  of  which  said  Sag- 
inaw Logging  Company  transferred  to  ap- 
pellants all  of  the  timber  and  logs  to  be  re- 
moved by  said  partnership  from  certain 
lands  in  Clallam  county.  In  bonslderatlon 
thereof,  appellants  agreed  to  furnMb  said 
partnerAlp  all  necessary  supplies,  such  as 
provtolmiB,  meats,  hay,  feed,  and  all  other 
necessaries  required  to  carry  on  the  logging 
business  except  horses,  mules,  or  cattle.  Ap- 
pellant further  agreed  to  cause  to  be  sold 
all  the  said  logs  at  tbe  best  possible  price, 
and  to  apply  the  proceeds— First,  to  the  pay- 
ment of  all  labor  employed  In  tbe  cutting 
and  procuring  of  said  logs;  second,  to  retain 
for  themselves  all  moneys  theretofore  ad- 
vsnced  by  appeUants  to  said  partnership,  all 
amounts  then  due  fbr  supplies  theretofore 
fmilshedt  as  well  as  all  amounts  which 
sliou|d  tiiereafter  become  due  for  supplies  or 
provisions  fnmlshed;  third,  that  the  title  to 
all  of  said  timber  and  logs  should  remain  in 
an»dlaats  until  all  payments  above  enu- 
merated should  be  made,  and  tbe  balance 
remaining  from  the  proceeds  of  the  sale  of 
said  logs  should  be  paid  to  the  said  Saginaw 
Logging  Company,  less  certain  Interest  char- 
ges trom  tbe  dates  of  the  bills  for  Buttles 
fomlstaed,  which  should  be  retained  by  ap- 
pellants. In  December,  1806,  and  while  the 
parties  were  acting  under  the  above  agree- 
ment, the  Saginaw  Logging  Company,  being 
In  need  of  a  logging  engine  ap^led  to  appel- 


lants to  furnish  such  enghie.  An>dlents  ac- 
cordingly purchased  from  the  Washington 
Iron  Wraks  Granpany  the  engine  and  hollar 
involved  in  this  suit.  The  purchase  was 
made  under  a  written  conditional  sale  cmi- 
tract!  The  Washington  Iron  Works  Compa- 
ny retained  title-  to  tlie  property  until  the 
purcliase  price  of  $1,200  should  be  fully  paid, 
and  said  -ccaitract  was  duly  filed  for  record 
to  both  King  and  CHallam  counties.  The  de- 
terreA  payments  were  all  afterwards  paid 
by  appellants.  Soon  after  tbe  purchase  of 
said  engine,  appellants  caused  It  to  be  ship- 
ped to  the  Saginaw  Log^^ng  Company  at  Its 
logging  camp  In  Clallam  county,  and  it  was 
thereafter  used  by  said  company  In  handling 
the  loga  heretofore  moitioned.  This  use  of 
the  engine  continued  until  July.  1807,  when 
the  appdiants  declined  to  fumlah  sakl  Sag- 
inaw L<^ing  Company  with  more  supplies, 
and  thereupon  further  operati(HM  under  the 
aforesaid  agreement  ceased.  The  evidence 
is  conflicting  as  to  what  disposition  was  to 
be  made  of  the  logging  engine.  Appellants* 
testimony  Is  to  the  effect  that  In  July,  1807, 
a  meetl^E  of  the  parties  was  had  in  tbo  of- 
fice of  the  appellants,  in  Seattle,  whoi, 
among  other  tblngs,  it  was  orally  agreed  that 
tbe  engine  was  then  turned  over  to  appel- 
lants, and  was  to  be  left.  In  tbe  possession 
of  Clans  Skavdale,  a  member  of  the  partner* 
ship  of  the  Saginaw  Logging  Company,  who 
should  hold  it  as  the  custodian  of  appdlants 
until  Uiey  could  ship  It  to  Seattle.  Respond- 
ente'  testimony  is  to  the  effect  that  no  such 
arrangement  or  understending  was  had,  and 
that  the  partnership  of  the  Ssglnaw  Logging 
Company  continued  to  retain  powbssion  of 
said  mglne.  After  the  time  aforesaid.  In 
July,  1807,  the  Saginaw  Lc^ng  Company 
ceased  to  do  business  as  a  partnership. 
However,  no  distrlbntion  of  the  assets  of  the 
partnership  seems  to  have  been  made;  and 
on  the  15th  day  of  September,  1897,  Thomas 
Jose,  as  managing  partner  of  said  firm, 
transferred  said  engine,  together  with  other 
property,  to  said  Albert  B.  Hall,  In  payment 
of  tlie  fSOO  which  It  is  claimed  said  firm  had 
assumed  to  pay  upon  the  mortgage  debt 
aforesaid.  Thereafter  said  -Albert  B.  Hall 
sold  and  delivered  said  engine  to  the  te- 
spondent  Seattle  Logging  Company.  Appd- 
lante'  posltlMi  Is  that  when  they  finished  the 
paymenta  for  said  engine  tbe  title  thereto 
fully  vested  In  them,  tbat  they  simply  load- 
ed the  engine  to  tbe  Saginaw  Logging  Com- 
pany, and  that  said  company  never  had  any 
title  thereto.  Respondents'  position  is  that 
tbe  engine  was  furnished  by  appellants  to 
the  Saginaw  Lc^ng  Company  In  pursuance 
of  the  terms  of  the  written  contrftct  hereto- 
fore dcBcrtbed,  and  that  it  became  the  iHX»p- 
erty  of  the  logging  company.  The  clause  in 
the  aforesaid  contract  provides  that  appel- 
lants agreed  to  furnish  "all  necessary  sup- 
plies, such  as  provisions,  meats,  hay,  feed, 
and  all  other  necessaries  required  to  carry 
on  the  losing  business,  except  horses,-  mides. 
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or  cattle."  Appellants  contend  that  the 
above  provision  la  limited  to  sappUea  In  the 
way  of  proTlsIons,  as  specified.  Respond- 
ents, however,  Insist  that  the  words,  "and 
all  other  necessaiies  required  to  carry  on 
the  logging  tnuinesa,  except  horses,  mules, 
or  cattle,"  cover  everything  required  for  the 
legging  business,  aside  from  the  ezceptlw 
named.  The  evidence  shows  that  appellants 
furnished  provisions,  hay,  feed,  axes,  saws, 
grindstones,  peevles,  chains,  and  a  wire  ca- 
ble. It  is  not  claimed  that  the  tiUe  to  the 
above  artldes  did  not  pass  to  the  loosing 
compaiQr,  and  respondents  Insist  that  the  en- 
gine was  furnished  under  the  same  arrange- 
ment as  those  of  the  articles  above  named, 
which  cannot  be  called  provisions,  and  that 
the  engine  must  be  clasBlfled  with  them. 
The  Jury,  by  Its  answers  to  special  interrog- 
atories, found  with  respondents*  contention, 
and  therefore  by  its  general  verdict  found 
that  appellants  were  not  entitled  to  recov^ 
possession  of  the  engine. 

A  number  of  errors  are  assigned,  but  they 
are  all  based  upon  the  Instructions  of  the 
court.  The  first  error  assigned  is  that  the 
court  erred  in  giving,  of  its  own  motion,  the 
following  Instruction:  "I  Instruct  you  that 
If  you  believe  that  Carstens  Bros,  and  the 
partnership  known  as  the  Saginaw  Logging 
Company  entered  Into  tbe  contract  marked 
'Defendants'  Exhibit  1,*  and  If  you  further 
believe  that  the  boiler,  engine,  and  fittings 
were  furnished  by  the  former  to  the  latter 
subsequent  to  the  date  of  the  contract  mark- 
ed 'Exhibit  1,'  then  the  title  to  the  property 
In  question  would  pass  absolutely  to  the 
partnership,  irrespective  of  any  oral  agree- 
ment in  conflict  with  the  tei-ms  of  the  writ- 
ten Instrument,  and  woiild  remain  there  un- 
til parted  with  by  some  act  on  tbe  part  of 
its  members."  Exhibit  1,  mentioned  In  tbe 
above  instruction,  refers  to  the  written  con- 
tract between  appellants  and  the  Saginaw 
lagging  Company.  It  Is  urged  by  appellants 
that  by  the  Instruction  tbe  court  entirely  ex- 
cluded from  the  Jury  the  question  of  the  al- 
leged oral  agreement  said  to  have  been  made 
In  July,  1897,— months  after  tbe  written 
agreement  was .  made,— and  by  the  terras  of 
which  it  Is  claimed  the  engine  was  turned 
over  to  appellants  as  their  property.  If  the 
instruction  stood  entirely  alone,  we  should 
regard  appellants'  criticism  of  it  a  serious 
one;  but  immediately  following  the  above 
Instruction,  and  continuing  without  any  ap- 
parent break  In  the  context,  the  court  gave 
the  following:  "The  parties  to  such  a  eon- 
tract,  however,  have  the  right  to  abrogate  or 
rescind  It  by  mutual  consent  If  you  be- 
lieve by.  a  preponderance  of  the  evidence 
that  Carateus  Bros,  and  the  Saginaw  Log- 
ging Company  mutually  agreed  that  the  con- 
tract marked  'Exhibit  1'  should  be  abrogated, 
and  all  relations  under  It  should  be  at  an 
end,  and  that  the  property  In  question  should 
be  returned  to  the  possession  and  owner- 
ship of  Carstens  Bros^  and  if  you  further 


believe  that  sneh  an  understanding  was 
completed  by  the  parties,  then  yon  may  find 
that  the  title  to  the  property  revested  in  the 
plaintiffs;  and  If  you  should  find  by  a  pre- 
ponderance ot  the  evidence  that  the  title  to 
the  property  remained  in  that  condition,  and 
was  never  subsequently  parted  with  by  the 
plaintiffs,  tb&a  your  verdict  should  be  In  fa- 
vor of  the  plaintiffs,- that  they  are  entitled 
to  the  possession  of  tiie  pr<^perty  described 
In  the  complaint."  Thus  'the  court  plalnly 
told  the  Jury,  almost  In  the  same  breatb 
with  the  Instruction  first  above  quoted,  ttaat 
the  parties  had  the  right  to  abrogate  or  re- 
scind  the  contract  by  mutual  coiwent,  and 
that  if  they  believed,  from  a  preponderance 
of  tbe  evidence,  that  such  mutual  agree- 
ment had  been  made,  and  the  property  re- 
turned to  the  possession  and  ownership  of 
appellants,  and  If  the  appellants  never  sub- 
sequently parted  with  the  title,  then  th^ 
should  find  for  appellants.  Thereby  it  seems 
to  ns  that  the  court  squarely  submitted  to 
the  Jury  all  facts  Involved  In  the  claim  of 
Uie  oral  agreement.  Touching  any  oral 
agreement  that  may  have  been  made  at  the 
time  the  engine  was  first  bought  by  appel- 
lants and  delivered/  to  the  logging  company^ 
we  find  amoug  the  instructions  the  follow- 
ing: "If  you  find  from  the  testimcwy  that. 
Edward  Brady  was  the  agent  of  Albert  91. 
Hall  In  tbe  transfer  of  the  property  men- 
tioned In  plaintitts*  coroj^aLDt  from  the  Sas- 
Inaw  Logging  Company  or  from  M.  L.  Jose 
or  Thomas  Jose  to  Albert  E.  Hall,  and  that, 
said  Bi-ady  knew  the  terms  and  CMiditiona- 
upon  which  the  Saginaw  Logging  Company^ 
M.  L.  Jose,  or  Thomas  Jose  had  possession 
of  the  proi^erty  mentioned  in  plaintiffs'  com- 
plaint from  the  plaintiffs,  and  that  the  plain- 
tiffs were  the  owners  and  entitled  to  the  pos- 
session of  such  property  at  the  time,  and 
only  consented  that  the  Saginaw  Logging 
Company,  M.  L.  Jose,  or  Thomas  Jose  should, 
liave  tbe  temporary  use  of  tbe  property  in 
securhig  certain  saw  logs  in  Clallam  county, 
Washington,  then  you  are  histructed  that  tbe 
knowledge  of  the  agent,  Edward  Brady,  vraa 
the  knowledge  of  Albert  E.  Hall,  and  Albert 
E.  Hall  could  not  be  an  innocent  purchaser 
of  tbe  pr(^perty,  and  Albert  El.  Hall  could 
not  transfer  a  valid  title  to  said  property  to 
tbe  defendants,  or  eltho*  of  them."  Perti- 
nent to  any  oral  agreement  made  at  etther 
time  as  claimed,  we  find  tbe  foUowln|;  In- 
struction: "If  you  find  from  a  pref)ooder- 
ance  of  the  testimony  that  •  •  •  the 
property  during  all  of  the  time  t>elonged 
to  the  plaintiffs,  and  the  Saginaw  lAtafit^ 
Company,  M.  L.  Jose,  or  Thomas  Jose  only 
had  a  right  to  tbe  temporary  use  of  the  same, 
and  that  the  Saginaw  Logging  Company  on 
or  about  July  17,  1697.  agreed  to  surender 
tbe  possession  of  the  property  to  tbe  plain- 
tiffs, and  that  after  such  agreement  Of  sur- 
render M.  L.  Jose  and  Thomas  Jose,  or  ei- 
ther of  them,  secured  from  the  plaintiffs  the 
temporary  right  to  use  said  proi»erty  In  se^ 
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curing  i-ertaln  saw  logs  In  Clallam  count?, 
Washington,  *  *  "  do  title  would  pass 
to  Albert  E.  Hall,  and  he  would  have  no 
right  to  sell  or  dispose  of  said  tffopertjr,  and 
any  sale  by  him  of  said,  property  wonld  be 
wrongful."  It  therefore  seems  IniNrobable 
that  the  jury  could  have  been  misled  by  the 
portion  of  the  lustructlona  above  assigned  as 
error.  Although  detached  expressions  in  the 
ccmrt's  charge,  if  considered  as  independent 
expressions,  may  possibly  be  technically  er- 
roneous, yet  when  the  instructions  as  a  whole 
fairly  state  the  law,  and  do  not  mislead  the 
Jury,  there  Is  no  prejudicial  errM*.  Motw 
Co.  T.  City  of  Seatae,  6  Wash.  101,  32  Pac. 
105S;  Duggan  v.  Boom  Co.,  6  Wash.  593,  34 
Pac.  157,  36  Am.  St.  Rep.  182;  McQuUIan  v. 
SeatUe;  13  Wash.  600,  43  Pac.  803;  Pronger 
T.  Bank,  20  Wash.  GIS,  56  Pac.  391. 

The  next  error  assigned  is  upon  the  follow- 
ing instruction  given  by  the  court  of  Its  own 
motion:  "But  If  you  believe  by  a  preponder- 
ancafof  the  evidence  that  the  ownerslilp  of 
the  engine,  boiler,  and  fittings  vested  In  the 
Saginaw  Logging  Company,  as  outlined  In 
Instruction  'a,'  and  that  the  wVitten  contract 
between  the  logging  company  a  ad  Carstens 
BroB.  was  never  abrogated  by  mutual  agree- 
ment, and  no  return  of  the  .property  In  dis- 
pute was  made  by  virtue  of  such  an  abroga- 
tion, and  tliat  subsequently  the  Saginaw  Log- 
ging Company,  by  Its  managing  partner, 
transferred  the  property  to  Albert  E.  Hall  in 
consideration  of  an  antecedent  debt,  and 
that  Bnll.  In  his  turn,  transferred  the  prop- 
erty to  the  defendants  upon  their  promise 
to  pay  therefor,  then  your  verdict  should  be 
In  favor  of  the  defendants,— that  they  are 
entitled  to  the  possession  of  the  property-  de- 
scribed In  the  complaint"  It  is  urged  that 
by  the  latter  portion  of  the  inatructlcm  the 
court  told  the  jury  that  one  partner  could 
take  partnership  property  and  use  It  to  pay 
his  individual  debts.  The  court  does  not  so 
state  The  words  used  are  "In  consideration 
of  an  antecedent  debt."  There  was  evidence 
before  the  Jury  that  the  partnership  had  ex- 
pressly assumed  to  pay  $800  upon  the  debt 
which  was  secured. by  a  mortgage  uppn  the 
aforesaid  logging  outfit  that  was  being  used 
the  partnership.  If  there  was  such  an 
assumption,  then  $600  of  the  debt  became  the 
obligation  of  the  partuersbip,  and  the  instruc- 
tion was  pertinent,  and  not  misleading,  un- 
der the  evidence.  It  Is  furthw  contended 
that  the  instruction  Is  erroneous  because  un- 
der the  written  contract  the  engine  could  not 
have  become  the  property  of  the  Saginaw 
IjORglng  Company,  since  it  is  claimed  that 
the  contract  was  limited  to  supplies  In  the 
way  of  provisions  only.  The  contract  Is 
broad  in  Its  terms,  however,  and  covers  "all 
other  necessaries  required  to  carry  on  the 
logging  business,"  etc.  There  was  evidence 
to  the  effect  that,  acting  under  the  contract, 
the  parties  had  interpreted  it  as  being  broad- 
er than  appellants  now  contend,  since  appel- 
lants bad  furnished  axes,  saws,  grindstones, 
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peevies,  chains,  and  a  wire  cable.  These 
things  seem  to  have  been  furuiahed  In  pur- 
suance of  the  written  contract,  and  under 
the  same  conditions  as  the  provisions  were 
furnished.  We  therefore  think  It  was  pr<^ 
er  to  leave  It  to  the  Jury  to  determine 
whetbo:  the  engine  was  furnished  In  the 
same  way. 

The  next  error  assigned  Is  upon  iDStruc- 
tlon  No.  13  giv«i  at  the  request  of  respond- 
ents, as  follows:  "You  are  further  instruct- 
ed that  where  It  has  been  once  established 
that  there  has  been  a  contract  of  agreement 
between  two  or  more  individuals,  and  the 
same  Is  soi^ht  to  be  avoided  1^  any  parol 
agreement,  that  the  written  agreement  Is 
the  best  evidence,  unless  the  parol  agree- 
ment shall  be  estat>Ushed  by  a  proponder- 
anoe  of  the  evidence  satisfactory  to  yonr 
minds,  and  that  in  a  case  where  there  is  a 
dispute  respecting  the  change  of  a  written 
agreement,  and  yon  are  In  doubt  regard- 
ing the  truth,  that  the  burden  of  proof  to 
establish  the  change  from  the  written  agree- 
ment to  the  oral  agreement  Is  upon  the  per- 
son who  sets  up  the  oral  agreement  to  de- 
feat the  written  agreement"  It  is  urged 
that  the  court's  reference  to  the  written 
agreement  as  the  best  evidence  is  tanta- 
mount to  a  comment  upon  the  evidence,  and 
directs  the  attention  of  the  jury  to  It  as 
entitled  to  greater  weight  than  other  evi- 
d^ce.  The  written  agreement  was  an  ad- 
mitted fact  In  the  case.  There  was  no  dis- 
pute as  to  Its  contents.  While  the  words 
used  by  the  court  may  not  be  the  most  com- 
Evebenslve  that  might  have  been  used,  yet 
we  think,  from  the  context,  the  Instruction, 
as  a  whole,  is  the  equivalent  of  saying  that 
when  the  existence  of  the  written  agree- 
ment Is  established,  and  -  when  it  Is  sought 
to  be  avoided  by  oral  evidence,  certain  stat- 
ed rules  of  evidence  must  apply.  It  was  not 
sought  In  this  case  to  dispute  the  recitals 
and  terms  of  the  written  agreement  by  show- 
ing mistake  or  fraud,  and  it  was  in  fact  the 
best  evidence  of  its  own  contents.  It  was 
only  sought  to  show  by  oral  testimony  tliat 
the  subject-mutter  In  controversy  here  was 
not  Included  In  the  terms  of  the  agreement 
as  it  existed.  The  principal  case  cited  by 
appellants  in  support  of  this  assignment  of 
error  is  that  of  Wheeler  v.  Baars  (Fla.)  15 
South.  584.  In  that  case  a  written  state- 
ment of  account  of  sales  made  by  the  de- 
fendant was  Introduced  In  evidence.  There 
was  positive  testimony  that  the  appearances 
from  the  paper  Itself  to  the  effect  that  It 
was  made  out  on  March  31st  were  incorrect, 
and  that  It  was  not  In  fact  made  out  until 
after  that  date.  It  does  not  appear  to  have 
been  a  mutually  executed  written  agreement, 
but  a  mere  statement  of  sales  account  made 
by  the  defendant;  and  when  it  was  shown 
to  him  upon  the  witness  stand  he  testified 
positively  that  It  was  incorrect  In  the  par- 
ticular above  named,  as  did  also  another 
witness.  The  court  charged  the  Jury  as 
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follows:  "Written  declarations  made  at  or 
before  or  soon  after  a  transaction  are  enti- 
tled to  greater  weight  than  an  oral  state- 
ment, aniess  the  oral  statement  Is  of  such 
charnct&r  as  to  show  that  the  written  state- 
ment was  made  through  mistake."  On  ap- 
peal it  was  held  that  In  view  of  the  evi- 
dence the  instruction  was  erroneous,  as  it 
Invaded  the  province  of  the  jury,  and  told 
them,  in  effect,  that  the  written  statement 
made  by  the  defendant  was  entitled  to  more 
weij!;ht  than  his  oral  testimony.  There  was 
fn  the  case  a  clear  dispute  as  to  the  correctr . 
ness  of  the  statements  contained  In  the  wrltr 
lug,  and  the  court.  In.  effect,  told  the  Jury 
that  in  wdghing  the  evidence  concemtng 
the  dispute,  they  should  give  greater  weight 
to  tlie  statements  in  the  wrttlng  than  to  oral 
statements  contradictlDg  them.  As  before 
stated,  the  correctness  of  the  writing  In 
this  case  referred  to  In  the  Instruction  Is 
not  disputed  by  any  evtdeuce,  but  la  fully 
conceded.  The  other  authorities  cited  to 
sustain  this  assignment  of  error  all  bear 
gmerally  upon  the  principle  that  the  court 
Bhall  not  direct  the  attention  of  the  jury 
to  any  one  class  of  evidence  as  being  enti- 
tled to  greater  weight  than  another.  We 
bdlev^  however,'  that  under  the  evidence, 
as  It  was  before  the  jury  In  this  case,  the 
criticised  language  of  the  Instruction  did 
not  mislead  the  jury,  and  did  not  have  the 
effect  to  prejudice  appellants'  rights,  for  rea- 
sons above  stated,  and  that  It  should  not  be 
held  to  be  reversible  error.  Objection  Is  also 
made  to  the  above  instruction  In  that  the 
following  words  are  used  lu  stating  the  rule 
of  evidence  as  to  the  parol  agreement:  "Un- 
less the  parol  agreement  shall  be  estab- 
lished by  a  preponderance  of  the  evidence 
satisfactory  to  your  minds."  It  is  Insisted 
that  to  require  evidence  satisfactory  to  the 
minds  of  the  Jury  is  to  require  more  than  k 
prvpondMT&nce.  In  Callan  v.  Hanson  (Iowa) 
53  X.  W.  282.  an  Instruction  similar  In  form 
was  glvem;  the  words  used  being  as  fol- 
lows: "If,  from  a  preponderance  of  all  the 
evidence,  you  are  satisfied,"  etc.  The  court 
said:  "Objection  is  made  to  the  use  of  the 
word  'satisfied'  In  the  sixth  iustruction.  It 
will  be  observed  that  the  connection  in  which 
the  word  Is  used  is  snch  as  to  clearly  show 
that  It  Is  used  to  convey  substantially  the 
same  thought  as  'find'  or  'believe.'  Thus, 
'If,  a  preponderance  of  all  the  evidence, 
you  are  satisfied,'  etc.  Oearly,  the  jury 
eould  not  have  understood  that  the  word 
*Batisfied'  was  used  In  any  other  or  different 
s^se  than  If  the  word  'believe'  had  been 
substituted  for  the  words  'are  satisfied.' 
There  can  be  no  good  reason  for  claiming 
that.  In  the  connection  in  which  the  word 
bt  used.  It  was  misleading  or  erroneous.*' 
We  are  unable  to  see  any  vital  distinction 
between  the  language  u6ed  In  the  Iowa  case 
and  that  used  here.  Certainly  the  effect 
Of  the  language  used  here  was  to  tell  the 
Jury  .that.  If  they  "believed'*  from  a  i^e- 
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ponderance  of  the  evidence,  th^  should  so 
find.  Th^  are  not  l^ft  to  a  belief  which 
may  exist  In  their  minds  outside  of  the 
evidence,  but  are  referred  to  a  preponder 
ance  of  the  evidepee  as  the  source  of  the 
belief  upon  which  they  should  act  Of  the 
authorities  cited  by  counsel  upon  this  point, 
we  note  tiie  following:  In  Mitchell  v.  Hind- 
man,  47  III.  App.  431,  the  court  was  askea 
to  give  the  following  Instruction:  "The  jurj 
are  Instructed  In  behalf  of  the  defendants 
that  the  plaintiff  In  this  case  Is  bonnd  to 
prove  to  the  aati^aetion  of  the  jury  1^  a 
clear  preponderance  of  the  evidenoe,"  etc 
The  court  said:  "This  Instructicm  Is  de- 
fective In  the  use  of  the,  words  Italldxed." 
This  Instruction,  having  been  refused  by  the 
trial  court,  was  not  before  the  jury,  and  no 
further  discussion  of  It  was  Induged  in  by 
the  appellate  court  In  Lnndon  v.  City  of 
Chicago,  83  HI.  App.  208,  It  was  held  that 
an  Instruction  that  '*tbe  plaintiff  mnst  prove 
her  case  by  a  preponderance  or  great  i^elglit 
of  testimony"  was  misleading.  The  dedslcm 
was  evidentiy  based  upon  the  Idea  that  the 
use  of  the  term  "great  weight"  Implied  mocli 
more  than  a  preponderance.  In  McGIll  t. 
HaU  (Tex.  Olv.  App.)  26  S.  W.  182,  the  charge 
requested  by  appellees  required  appellant 
to  establish  to  the  satisfaction  of  the  jury 
by  legal  evidence  all  the  material  allega- 
tions of  hla  cross  bill.  This  was  held  to 
be  erroneoiis.  It  will  be  observed ,  that  no 
reference  whatever  Is  made  to  pr^nder- 
ance  of  the  testimony,  and  the  jury  were 
simply  left  to  be  satisfied  from  legal  evidence. 
In  Grigg  V.  Jones  {Tex.  av.  App.)  28  S.  W. 
886,  the  court  observed  that  It  Is  Improper  to 
Instruct  the  jmry  that  the  case  should  be 
proved  to  their  satisfaction.  The  tnstmc- 
tlon  did  not  require  the  Jury  to  base  Its  coa- . 
elusions  upon  the  evidence.  To  the  same 
effect  Is  Feist  v.  Boothe  (Tex.  Olv.  App.) 
27  S.  W.  33.  Mitchell  v.  HIndman,  mipra. 
Is  the  only  case  necessarily  in  6onfiict  with 
the  Iowa  case  cited  by  us,  and,  as  before^ 
stated,  the  Instruction  in  that  case  was  sIm-  ^ 
ply  asked,  and  was  refused  by  the  trial  court, 
and  it-  was  held  not  error  to  r^use  it 

The  next  error  Is  assigned  upon  the  fol-^ 
lowing  instruction:  "You  are  further  In- 
structed that  all  contracts,  whether  written 
or  oral,  that  have  been  introduced  In  this 
case,  are  before  yon  for  your  considn^tlon 
and  interpretation,  together  with  the  circum- 
stances and  surroundings  of  the  parties,  and 
It  is  for  you  to  determine  from  all  the  cir- 
cumstances and  evidence  of  the  case,  the 
attitude  and  conduct  of  the  parties,  what 
was  the  real  Intention  of  the  parties."  It 
is  urged  that  the  instruction  Is  in  violation 
of  the  rule  that  contracts  are  to  be  construed 
by  the  court.  Such  Is  undoubtedly  the  gen- 
eral rule  where  there  are  no  ambiguities,  no 
confilcting^  contracts,  and  where  there  are 
no  questions  of  abrogation  or  rescission  call- 
ing for  an  Interpretation.  But  where  there 
,  are  disputes  aa  to  the  Int^tons  of  the  par- 
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ties  to  the  written  agreement  and  qneertlona 
of  rescission  by  disputed  oral  agreements, 
then  tlw  cuulderatlon  of  tlie  written  con- 
tract  In  connection  with  the  oral  contracts 
becomes  a  question  for  the  Jury.  In  Warner 
T.  MUtenbe^r.  83  Am.  Dec  S73,  It  is  said: 
*^nt,  in  our  opinion,  this  gaestlon,  aa  It 
arose  in  this  case,  was  properly  submitted 
to  the  jury.  In  support  of  this  view  we  re- 
fer to  the  case  of  Wooster  t.  Butler,  13 
Conn.  309.  where  the  point  was  carefully  ex- 
amined, and  decided  In  accordance  with 
what  we  consider  the  weight  of  authorl^. 
That  case  Inrolred  the  construction'  of  a 
grant,  and  the  court  say:  That  the  c<m- 
Btruction  of  written  documents  is  a  matter 
of  law,  and  is  not,  in  ordinary  cases,  to  be 
submitted  to  the  jury  as  a  matto*  of  fact, 
is  true;  but  where  the  doubt  is.  produced 
by  the  existence  of  cf^teral  and  extrinsle 
facts,  not  appearing  upon  the  Instrument, 
its  conslderatltm  ceases  to  be  a  matter  of 
mere  legal  construction,  and  the  Intention  of 
the  parties  Is  to  be  sought  for  by  a  recur- 
rence to  the  state  of  facta  as  they  existed 
when  the  Instrument  was  made,  and  to 
which  the  parties  are  to  be  presumed  to 
hare  reference.  The  ambiguity  In  nu(A  ease 
Is  a  latent  one,  which  may  be  explained  by 
parol  evidence,  and  submitted  to  the  Jury.* " 
See,  abo,  Oanson  t.  Madlgan.  82  Am.  Dec. 
6SD;  State  T.  Conklln,  34  WIb.  21. 

It  is  next  assigned  as  error  that  the  court, 
at  the  request  of  respondents,  instructed  the 
Jury  to  the  effect  that  since  appellants  had, 
in  their  complaint,  alleged  a  demand  for  the 
engine,  the  burden  of  proof  Is  upon  appel- 
lants to  show  that  fact.  It  Is  urged  that, 
since  respondents  were  claiming  title-  to  the 
'  ei^ine,  no  demand  was  necessary.  The  com- 
plaint did  not  allege  .that  respondente  claim- 
ed title  to  the  property,  and  upon  the  trial 
appellants  Introduced  both  oral  and  written 
testimony  to  show  that  a  demand  had  been 
made.  The  proof  was  properly  In  support 
of  the  issue  tendered  hy  the  complaint,  but 
It  te  urged  that,  in  view  of  the  developments 
of  the  case,  it  was  error  to  give  the  instruc- 
tion. The  instruction  was  properly  given,  as 
based  upon  appellants'  theory  of  the  case  In 
their  complaint,  and  also  In  the  Introduction 
of  their  evidence;  'but  In  order  that  the  Jury 
might  not  be  misled.  In  view  of  the  fact 
that  respondente  claimed  title  to  the  proper- 
ty, the  court  further  Instructed  them  as  fol- 
lows: **If  you  find  for  the  plaintiffs  In  all 
other  respects,  the  plaintiffs  need  not  prove 
a  demand,  provided  the  defendants  are  prov- 
«  by  a  preponderance  of  the  evidence  to  be 
daimlng  the  property  as  their  own."  In 
view  of  the  laat  Instruction,  we  think  the 
Jury  were  not  mlded.  Complaint  Is  also 
made  that  the  term  "fair  preponderance"  Is 
used  In  the  Instruction.  In  Hart  v.  Insur- 
ance Co..  0  Wash.  620, 88  Pac.  213. 27  L.  R.  A. 
86,  this  court  refused  to  hold  an  Instruction 
containing  the  words  "clear  preponderance" 
as  revoslbly  erroneous.   It  was  held  that^ 


in  view  of  other  Instructlcms  In  the  case.  It 
was  not  misleading,  and  we  think  It  should 
be  80  held  here. 

It  Is  next  assigned  as  mw^that  the  court 
instructed  the  Jury  th^  a  written  copart- 
nership agreem«it  entwed  Into  by  parties 
is  presumed  to  continue  until  there  Is  com- 
petent proof  of  ite  discontinuance  or  disso- 
lution. This  instruction  related  to  the  co- 
partnership agreement  of  the  Saginaw  Log- 
ging Company,  which  was  in  evidence,  and 
the  terms  of  which  were  undisputed,  It  con- 
tained no  limitation  as  to  time,  and  Is  sus- 
tained by^  the  following;  "A  copartnership 
brings  ui  action  on  a  note.  It  is  contended 
that  Uie  plaintiffs  are'  not  partners.  It  Is 
proved  that  three  years  inevlous  they  were 
partners.  The  presumption  Is  that  tiiey  con- 
ttnued  to  be  so."  Lawson,  Fresnmp.  Bv. 
ITS,  citli^;  Coc^  T.  Dedrick,  22  Barb.  516; 
Alderson  v.  Clay,  1  Starkly  406;  Clark  r. 
Alexander,  8  Scott  N.  R.  161. 

Further  assignmente  of  «Tor,  we  believe.' 
are  sufficiently  Involved  In  the  foregoing  dls- 
on8sl<m  to  make  it  imneceesary  to  review  ' 
tbem.  The  Instructions  refused  or  modified, 
we  think,  were  covered  in  other  portions  of 
the  charge;  and  we  believe  that  the  charge, 
consldwed  as  a  whole,  tairly  stated  tbe  law 
of  the  case. 

The  Judgment  Is  affirmed. 

REAVIS,  C.  J.,  and  DUNBAR,  ANDERS. 
MOUNT,  and  WHITE.  33.,  concur.  FUL- 
LEBTON,  J.,  concurs  In  result 
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ASPER  V.  MOON. 

(Supreme  Court  of  Utah.    Jan.  28,  1902.) 

TAXATION— TAX  DEED-COLLECTOR  —  POWER 
'TO  SELL— NECEiaeiTY  OF  WARRANT— PROP- 
ERTY OWNER— NOTIFICATION  —  JOINT  OWN- 
ERS—ASSESSMENT-PUBLICATION  —  FAILURE 
TO  QIVB  NAMES  OF  ALL  OF  JOINT  OWNERS 
— DBSCRIPTION  OF  PROPERTY— LOCATION. 

1.  The  party  settinfc  up  title  by  tax  deed 
must  show  that  all  the  requlrementa  of  the 
law  have  been  conaplted  wltb.i 

2.  Under  Seas.  Laws  18&0,  c.  40,  p.  5S,  I 
2030,  providing  that  on  receipt  of  tbe  duplicate 
corrected  tax  roll  from  the  clerk  of  the  county 
court,  with  the  watrant  required  by  Comp. 
TjawB.  f  202&,  attached,  the  nmector  shall  col- 
lect the  taxes,  etc.,  the  collector  is  without  au- 
thority to  collect  the  taxes  until  the  reception 
of  the  warrant;  and  a  tax  deed  is  void  where 
it  is  not  shown  that  the  collector  ever  received 
the  neteiwary  warrant. 

3.  Under  Sess.  Laws  18U0,  c.  40,  p.  53,  I  2U»0. 
proridiug  that  on  receipt  by  the  tax  collector 
of  the  duplicate  corrected  tax  roll,  with  war- 
rant attached,  he  shall  furnish  each  taxpayer 
with  a  notice  ol  the  amount  of  his  tax,  a  notice 
to  one  of  two  joint 'owners  is  insufficient. 

4.  Where  properly  was  owued  jointly  by  W, 
and  H.,  an  assessment  to  "W.  et  al."  was  er- 
roneous. 

5.  Where  property  was  owned  by  W.  and  H. 
j<^ntly.  the  publication  of  a  delinquent  tax  list 
in  which  the  npmeS  of  the  owners  were  stated 
as  "W.  et  al.  *  was  insufficient,  under  Sesn. 
Lews  1894,  c.  75,  p.  125,  fi  2030a.  reqniripir 


t  OlMD  T.  BaglFT,  37  Pac.  739,  10  Utah.  492;  Ban- 
man  V.  Ourrey,  49  Pac.  UO,  16  Utah,  410. 
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auch  publication  to  state  the  "iiamee  of  tlie 
owners"  of  such  property. 

ti.  A  deacriptioD  of  lota  in  an  asseBsment  roll 
and-  published  list  of  detinquent  taxes  as  being 
in  a  certain  addition,  without  naming  the  city 
of  which  this  addition  is  a  part,  is  fatally  de- 
fective. 

7.  Where  a  lot  which  had  been  sold  to  a  dty 
was  as^sed  to  private  persons  as  a  part  of  a 
nnmber  of  contiguons  lots  owned  by  tnem,  and 
the  lots  owned  by  the  private  parties  were  sold 
for  taxes,  without  any  deduotioo  on  account  of 
the  illegal  assessment,  sucti  sale  was  void. 

Appeal  from  district  court,  Salt  Lalce 
county;  Ogden  Hiles,  Judge. 

Action  by  'William  Asper,  as  special  ad- 
ministrator of  the  estate  of  A.  H.  Baleigh, 
deceased,  against  M.  C.  Moon.  From  a 
Judgment  in  favor  of  plaintiff,  defendant  ap- 
peals. Affirmed. 

G.  S.  Patterson  and  G.  W.  Moyer,  for  ap- 
pellant  H.  S.  Tanner,  for  respondent. 

BASKIN,  J.  This  Is  an  action  to  quiet 
the  title  to  certalo  real  estate,  situated  in 
Salt  Lake  City,  which  the  plaintiff  alleges 
he  owns  and  Is  In  possession  and  entitled 
to  the  possession  thereof,  and  that  the  de- 
fendant claims  the  same  adversely  to  him. 
The  adverse  claim  set  up  In  the  answer  is 
based  upon  a  deed  of  said  premises  executed 
and  delivered  by  the  tax  collector  of  Salt 
Lake  county  to  said  d^fendon^  as  purchaser 
thereof,  at  a  sale  of  the  same  made  by  said 
collector  for  the  delinquent  taxes  of  1805. 

The  only  question  Involved  is  the  validity 
of  the  tax  deed. 

This  court,  in  Olsen  v.  Bagley,  10  Utah, 
402,  485,  37  Pac.  739.  740,  held  that  "the  title 
to  be  acquired  under  statutes  authorizing  the 
sale  of  land  for  the  nonpayment  of  taxes  is 
regarded  as  strlcti  juris,  and  whoever  sets 
up  a  tax  title  must  show  that  all  the  require- 
ments of  the  law  have  been  complied  with." 
This  case  Is  fully  sustained  by  the  numer- 
ous cases  therein  cited,  and  was  expressly 
affirmed  by  this  court  in  the  case  of  East- 
man V.  Gurrey,  15  Utah,  410,  49  Pac.  310. 
The  real  estate  herein,  at  the  time  it  was 
assessed  and  sold,  belonged  to  W.  H.  and 
H.  P.  Folsom  as  tenants  In  common,  each 
owning  an  undivided  cne-half  interest,  and 
consisted  of  more  than  50  lots,  which  were 
descrllied  In  the  assessment  roll  as  being  In 
Folsom'B  addltltm,  but  the  roll  failed  to  show 
whether  this  addition  was  In  Salt  Lake  City. 
The  assessment  of  the  tax  was  made  agalnat 
"W.  H.  Folsom  et  al."  Said  lots  were  not 
separately  assessed,  but  were  separated  Into 
groups,  each  contabilng  several  lots,  and  as 
BO  grouped  were  assessed,,  offered  for  sale, 
and  sold  as  the  property  of  "W.  H.  Folsom 
et  al."  As  stated  in  appellant's  brief.  H.  P. 
Folsom  was  not  mentioned  as  an  owner,  and 
did  not  have  notice  at  either  the  assessment, 
the  advertisement,  or  sale.  It  does,  how- 
ever, appear  that  W.  U.  Folsom  hod  due  no- 
tice of  the  taxes  due  in  1895,  and  that  the 
same  were  unpaid  and  bad  be<'ome  delin- 
quent  It  also  appears  that  a  publication  of 


the  delinquent  list  was  made  by  the  collector, 
but  in  said  list,  as  published,  the  property 
In  question  was  described  as  being  In  Fol- 
som*s  addition,  without  naming  In  what  city 
that  addition  was  located,  and  failed  to  state, 
as  required  by  section  20a0a,  p.  125,  c.  7&» 
Sess.  Laws  1894,  which  was  then  In  force, 
the  names  of  the  ownera  of  said  property. 
The  names  of  the  owners  were  stated  thus: 
"W,  H.  Folsom  et  al."  It  also  appears  tliat 
one  of  the  lots  included  had  been  previonsly 
sold  to  the  city,  and  had  been  wrongfully  as- 
sessed, and  that  while  said  lot  was  not  In- 
cluded In  this  sale  to  the  aK>ellant  the  re- 
maining lota  were,  and  no  part  of  the  as- 
sessment was  deducted,  although  the  said  lot 
bad  been  wrongfully  assessed.  It  does  not 
ai4»ear  that  the  warrant  under  the  band 
and  seal  of  the  county  court,  attached  to  tlie 
duplicate  corrected  tax  roll,  was,  as  requir- 
ed by  section  2029,  Comp.  Laws  Utah  1888, 
which  was  then  In  force,  delivered  to  the 
collector.  Section  2030,  p.  53,  c.  40,  Sess. 
Laws  1890,  whkai  was  then  In  force,  pro- 
vides: "On  receipt  of  the  duplicate  roll, 
with  warrant  attached,  from  the  clerk  of  the 
county  court  the  collector  shall  proceed  to 
collect  the  taxes  and  shall  furnish  to  each 
taxpayer,  or  leave  at  bis  residence  or  usual 
place  of  business,  if  known,  a  notice  of  the 
amount  of  tax  assessed  against  him.  and 
when  and  where  payable,  and  any  and  all 
taxes  remaining  unpaid  after  the  thirty-first 
day  of  October  of  each  year  shall  be  delin- 
quent" The  warrant  mentioned  la  set  out 
in  secUon  2029,  Comp.  Laws  Utah  1888,  and 
commands  the  collector  "to  collect  from  each 
and  every  t^^rson,  firm,  corporation  or  asso- 
ciation, named  in  the  tax  roll  annexed,  the 
amount  of  taxes  therein  set  forth  opposite 
their  names  respectively,"  etc.  Until  the  re- 
ception of  this  warrant  the  collector  Is  with- 
out authority  to  collect  the  tax,  or  do  the 
things  required  by  law  In  collecting  the 
sftme.  The  requirements  of  the  statute  Id 
this  respect  are  essential,  and  the  appellant 
has  failed  to  show  that  they  have  been  com- 
piled with.  This  omission,  and  the  failure 
to  serve,  as  required  by  section  2030,  before 
quoted,  the  said  H.  P.  Folsom,  with  the  no- 
tice therein  provided  for,  the  failure  to  as- 
sess the  property  hi  the  nkmes  of  the  joint 
owners,  and  the  failure  to  Insert  tbelr  full 
names  in  the  Itet  of  delinquent  taxes  pnb- 
llsbed,  and  to  describe  said  property  as  being 
In  Salt  Lake  City,  vitiate,  under  the  declslona 
of  this  court  before  cited,  all  of  the  tax  sales 
and  the  deed  to  the  purchaser.  And  as  one 
of  the  lots  was  wrongfully  assessed,  and  the 
amount  of  such  assessment  was  not  deducted 
f nmi  the  amount  of  the  assessment  for  whldi 
the  lota  classified  with  said  lot  were  offered 
for  sale  and  sold,  the  sale  itf  said  lots  w«s 
void,  under  said  decisions. 

It  Is  ordered  that  the  judgment  of  the  court 
below  be  affirmed,  at  appellant's  costs. 

MXKEB,  C.  J.,  and  BABTGH,  J„  cvmcur. 
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OHLENKAMP  T.  UNION  PAC.  R.  OO. 
(Sapreme  Court  of  Utah.   Jan.  26,  1902.) 

MASTER  AND  SERVANT— BAILWATS-BR AKB- 
HEN-STATI0NS-ST0IPS-8I0NAI^-IN8TRUC- 
TIONS— ASSUMPTION  OF  FACTS— EVIDBN  GO— 
VARIANCE. 

1.  After  a  railway  engineer  failed  to  receive 
a  Bigoai  to  Btop,  the  conductor  applied  the  air 
brakes,  and  pfaiutifiTa  decedrat,  a  brakeman, 
who  was  standing  on  top  of  a  car,  pitched 
forward  and  was  killed.  The  evidence  was 
conflicting  as  to  whether  the  use  of  an  air 
brake  was  justifiable  unless  in  case  of  emer< 
gency,  and  also  as  to  whether  the  conductor 
applied  the  brake  suddenly  with  full  force  or 
gradually.    The  court  instructed  that  an  em- 

Eloye  assumes  the  ordinary  risks  incident  to 
in  employment,  but  his  «nirfoyer  has  no  right 
to  80  increase  those  risks,  without  warning,  as 
to  make  the  employment  more  dangerous  than 
the  employe  would  "naturally"  expect;  and  if 
the  employer  does  so,  and  by  reason  thereof, 
through  no  fault  of  his  own.  the  employ^  is 
injured,  the  employer  is  liable.  Beld,  that  the 
Instruction  was  erroneous,  as  seeming  to  as- 
sume that  the  employer  increased  the  ordinary 
risks  without  waruhig  the  employ^. 

2.  The  instruction  is  also  erroneous  in  the 
use  or  the  word  "naturally"  for  the  word 
•Reasonably." 

3.  The  court  also  instructed  that  the  risks 
aMDtned  bj  an  employ^  are  such  as  are  neces- 
sarily inddent  to  his  employment,  and  do  not 
Include  "unnecessary"  use  by  the  employer  of 
extraordinary  iustmmentalities  which  increase 
the  rifllTB  ordinarily  attendant.  Held,  that  in- 
atmction  was  erroneous,  the  word  'Sinnecee- 
sary"  leading  the  jury  to  conclude  that  the 
application  of  the  brake  In  the  manner  stated 
was  wrongful  and  unjustifiable. 

4.  In  an  action  for  the  death  of  a  railroad 
brak«naD,  alleged  to  hare  been  caused  by  a 
jolt  of  the  train  occasioned  by  sudden  apph- 
cation  of  the  air  brakes  by  the  conductor,  an 
instruction  that  if  the  accident  "was  proxi- 
mately occasioned  by  the  negligent  act  of  the 
conductor  (or  by  an  act  which  was  onnecea-, 
sary,  and  which  made  the  duties  of  the  de- 
ceased more  dangerous  than  they  would  ordi- 
narily have  been),  and  that  he  bad  no  warning 
of  such  negligent  or  unnecessary  act,  the  de- 
fendant company  is  liable,  though  you  may  fur- 
ther find  that  other  causes  may  also  have  con- 
tributed to  bring  about  the  disastrooB  result," 
was  erroneous. 

5.  Where,  in  an  action  for  the  death  of  a 
railroad  brakeman,  alleged  to  have  been  caused 
by  a  jolt  occasioned  by  a  sudden  applicatiou  of 
the  air  brakes  by  the  conductor,  there  was  no 
allegation  of  defectiTe  couplings,  or  that  the 
cars  were  derailed,  evidence  of  such  facts  was 
not  admissible.^ 

Appeal  from  district  court,  Weber  county; 
H.  H.  Rolapp,  Judge. 

Action  by  Mary  E.  Oblenkamp  against  the 
Union  Paelflc  Railroad  Company.  From  a 
judsment  toe  plaintiff,  defendant  appeals. 
Reversed. 

The  plaintiff  brought  this  action  to  recov- 
er damages  for  the  death  of  her  husband, 
alleged  to  have  been  caused  through  the  neg- 
ligence of  the  defendant  in  the  operation  of 
Its  railroad.  The  complaint  charged  that 
while  the  deceased,  Henry  F.  Ohienkamp, 
was  on  top  of  the  defendant's  moving  freight 
train,  in  the  performance  of  his  duties  as  a 
brakeman,  Its  conductor  carelessly  and  neg- 


>^  Pear  T.  Salt  Lake  City,  <0  Pac.  20G,  It  Utah,  S31, 
4n;  DSB  Hartoar  r.  TlbbltU,  1  Utah.  SXB. 


llgently  caused  the  train  "to  be  brought  to 
au  unnecessarily  sudden  stop,"  while  the 
same  was  "running  at  the  rate  of  about  ten 
miles  an  hour,"  without  giving  the  deceased 
any  warning  of  the  sudden  stoppage,  and 
thereby  caused  him  to  fall  from  the  top  of 
the  train.  Inflicting  Injuries  which  caused 
his  death;  and  that  the  stoppage  was  ef- 
fected "by  means  of  what  Is  known  as  the 
'emergency  air  brake,*  without  suCBclent  or 
any  cause  for  the  use  of  such  extraordinary 
means."  The  answer  denied  negligence  on 
the  part  of  the  defendant,  and  alleged  as  the 
cause  of  the  Injuries  negligence  by  the  de- 
ceased, and  also  assumptiem  of  risks  by  blm. 
The  evidence,  among  other  things,  shows 
that  the  accident  happened  on  the  3d  of  July, 
1000,  at  or  near  the  station  of  Uintah,  Utah; 
Hiat  at  the  time  the  deceased  was  on  top  of 
one  of  the  defendant's  freight  trains,  on  the 
third  car  from  the  engine,  attending  to  his 
duties  as  a  brakeman;  that  the  train  con- 
sisted of  33  cars,  drawn  by  one  of  the  largest 
engines  used  on  that  road;  that  on  approach- 
ing the  station,  and  Just  before  the  accident, 
the  train  was  running  down  grade  at  a  speed 
of  about  eight  miles  an  hour;  that  as  the 
train  was  passing  the  station  the  conductor 
received  notice  to  pick  up  an  empty  car,  his 
train  having  been  a  way  freight,  and  be  hav- 
ing had  orders  to  pick  up  and  drop  cars;  that 
he  Immediately  gave  the  usual  signal  to  stop; 
that  the  engineer  failed  to  receive  the  sig- 
nal; that  the  brakeman  noticed  the  signal, 
and  the  deceased  was  attempting  to  give  the 
sanie  to  the  engineer  when  the  injury  oc< 
curred:  that  upon  the  engineer  falling  to  re- 
ceive the  signal  from  the  conductor,  the  lat- 
ter went  to  the  rear  of  the  caboose,  and  ap- 
plied the  air  brakes  from  the  rear  end  of 
the  train,  and  that  thereupon  the  deceased, 
pitching  forward,  fell  from  the  train,  and 
received  the  injuries  which  resulted  in  his 
death.  There  Is  some  evidence  tending  to 
show  that  the  air  brake  is  only  applied  from 
the  rear  of  a  freight  train  in  cases  of  dan- 
ger, and  Is  used  only  as  an  eme^ency,  and 
then  there  is  evidence  tending  to  show  that 
It  Is  cQstomary  to  use  It  in  cases  like  the  -one 
at  bar,  where  the  conductor  wishes  to  stop, 
and  the  engineer*  fails  to  receive  the  usual 
signal.  It  is  also  shown  that  the  air  brake 
may  be  applied  from  the  rear  of  the  train 
suddenly  with  full  force,  which  will  stop  the 
train  almost  Immediately,  and  cause  severe 
Jarring  of  the  cars,  or  it  may  be  applied 
gradually,  so  as  to  stop  the  train  gradually, 
causing  scarcely  any  Jarring  of  the  cars. 
Whether,  Id  this  case,  the  conductor  applied 
the  air  brake  with  full  force  or  gradually.  Is 
not  free  from  doubt  under  the  evidence; 
some  of  the  testimony  tending  to  show  that 
the  brakes  were  applied  suddenly,  and  some 
— especially  that  showing  the  distance  which 
the  train  moved  after  the  application— that 
they  were  applied  gradually.  The  jury  re- 
turned a  vwdict  In  favor  of  the  plaintiff  In 
the  sum  of  H250>  uid  thereafter,  a  motion 
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for  a  new  trial  having  been  overruled,  the 
court  entered  judgment  in  accordance  with 
the  verdict  This  appeal  1b  ttom  the  Judg- 
ment 

Le  Grand  Young  and  A.  W.  Agee,  lor  ap- 
pellant  W.  L.  Maginnls,  for  respondent 

A  Statement  of  the  case  as  above  having 
been  made,  BARTCH,  delivered  the  effia- 
ion  of  the  court 

The  appellant  contends,  Inter  alia,  that  the 
court  erred  In  charging  the  Jury  as  follows: 
"An  employs  of  a  railroad  company  assumes 
the  ordinary  rlsl^s  Incident  to  his  employment 
(but  bis  employer  has  no  right  by  any  act 
of  his  to  so  Increase  those  rleliB,  without 
warning  the  employe,  as  to  make  the  em- 
ployment more  dang^ous  than  the  employd 
would  naturally  expect;  and  if  the  employer 
does  so  act  as  to  Increase  the  hazard  as- 
sumed by  him,  and  by  reason  thereof,  through 
no  fault  of  his  own,  the  employ^  is  Injured, 
the  employer  is  liable)."  We  are  of  the  opin- 
ion that  t^is  portion  of  the  charge  Is  objec- 
tionable. A  perusal  of  it  seems  to  create  the 
Impression  that  the  court  assumed  that  the 
employer  increased  the  ordinary  risks  inci- 
dent to  the  employment  withtiut  warning 
the  employd  thereof.  At  least  tiic  language 
and  construction  of  the  sentence  are  such 
as  were  likely  to  cause  the  jury  to  consider 
Increase  of  rlstcs.  as  a  fact  regardless  of 
whether  it  was  shown  to  be  such  by  the  evi- 
dence. The  Instruction  omits  entirely  every 
element  of  knowledge  on  the  part  of  the  em- 
ploy6  of  any  practice  of  the  defendant  to 
act  in  such  a  way,  and  falls  to  state  tbftt  If 
the  raiploy6  knew  that  such  was  the  prac- 
tice be  assumed  the  risk  as  an  incident  to 
the  business.  It  makes  the  employer  liable 
for  the  Increase  of  the  ordinary  risks  incident 
to  the  employment  because  of  the  perform- 
ance of  a  partl(nilar  act  although  It  may  have 
been  the  custom  and  practice  ot  the  employe 
to  perform  such  acts  in  the  ctmdact  of  the 
business,  and  such  custom  and  practice  may 
have  been  known  to  the  employ^.  The  court 
was  also  unfortunate  In  the  use  of  the  word 
"naturally"  Instead  of  "reasonably."  The 
question  Is  not  whether  the  risks  of  the  em- 
ployment were  more  dangerous  than  ■  the 
em[Aoy6  would  naturally  expect  but  whetha* 
they  were  .more  dangerous  than  he  would 
reasonably  expect  We  cannot  say  that  such 
a  statement  of  the  law,  under  the  evidence 
In  this  case,  did  not  mislead  the  jury  and 
was  not  prejudicial  to  the  appellant 

It  is  also  Insisted,  and.  we  think,  correctly 
BO.  that  the  court  erred  In  that  part  of  its 
charge  Included  In  paragraph  16.  which  reads: 
"The  risks  assumed  by  an  employ^  are  such 
as  are  necessarily  incident  to  his  employ- 
ment and  do  not  Include  the  unnecessary  use 
by  the  employer  of  extraordinary  instru- 
mentalities for  accomplishing  his  purposes, 
which,  by  their  use,  increase  the  risks  and 
dangers  ordinarily  attendant  upon  the  duties 
of  auuh  emptoyfik  unless  it  was  the  practice 


of  such  employer  to  use  such  extraordinary 
Instrumentalities,  and  that  such  practice  was 
known,  or  ought  to  have  been  known,  by  the 
employe."  Here  the  word  "unnecessary"  is 
employed  in  such  a  way  that  It  may  have 
led  the  jury  to  conclude  that  the  application 
of  the  air  for  the  purpose  of  stoi^ing  the 
train  at  Uintah  was  wrongful  and  uuJusU- 
flable,  whether  such  conclusion  was  warrant- 
ed by  the  proof  or  not  The  reascmable  in- 
ference would  be  that  such  application  of  the 
air  must  .not  be  made,  except  In  case  of  ab- 
solute necessity  therefor.  Sudi  a  rule  would 
render  practically  useless  the  modem  equip- 
ments of  railway  trains,  and  doubtless  would 
greatly  interfere  with  the  transactirai  of  rail- 
road business.  We  do  not  conceive  such  to 
be  the  law.  A  conductor  of  a  railway  train 
may  stop  his  train  by  a  proper  application  ot 
air  whenever  a  reasonable  necessity  for  us- 
ing such  means  exists. 

The  appellant  further  complains  of  the  port 
of  the  charge  contained  In  paragraph  19, 
which  reads;  "If  you  find  from  the  evidence 
that  the  accident  which  caused  the  death  of 
Henry  F.  Ohlenkamp  was  proxlmatdy  occa- 
sioned by  the  negligent  act  of  the  conductor 
of  the  train  (or  by  an  act  which  was  un- 
necessary, and  which  made  the  duties  of  the 
deceased  more  dangerous  than  they  -  would 
ordinarily  have  been),  and  that  he  had  no 
warning  of  such  negligent  or  unnecessary 
act,  then  the  defendant  company  is  liable, 
although  you  may  further  find  that  other 
causes  may  also  have  c(Mitributed  to  bring 
at>out  the  disastrous  result"  This  instruc- 
tion was  so  clearly  erroneous  and  mislead- 
ing to  the  Jury  that  comment  respecting  it 
would  seem  to  be  unnecessary.  Here  the 
jury  was  informed  that  If  the  death  of  the 
deceased  was  proximately  oocasioned  "by  an 
act  which  was  unnecessary,"  etc.,  without 
previous  warning  having  been  given  to  the 
employe,  then  the  railroad  company  would 
be  liable,  and  this  even  though  other  causes 
may  have  "contributed  to  bring  about  the 
disastrous  result"  It  will  be  noticed  that 
In  thi^  connection  nothing  was  said  as  to 
whose  unnecessary  act  would  render  the 
company  liable.  This  was  left  to  inference, 
and  the  rule  thus  declared  would  render  the 
company  liable  In  damages,  as  appears  from 
the  lai»t  clauae  of  the  instruction,  notwith- 
standing that  the  death  might  have  been 
shown  to  have  been  occasioned  by  contribu- 
tory negligence  on  the  part  of  the  deceased. 
No  such  instruction  can  be  upheld. 

Other  portions  of  the  charge  are  anaeeptl- 
ble  ot  criticism,  but  we  do  not  deem  further 
reference  or  discussion  in  relation  thereto 
necessary,  except  to  say  that  n  charge  of  a 
court  to  a  jury  should  be  as  concise  as  pos- 
sible, since  too  great  prolixity  In  many  In- 
stances serves  rather  to  confuse  than  to  aid 
the  Jury.  We  are  also  of  the  opinion  that 
the  court  erred  In  admitting,  over  the  ob- 
jections of  the  defendant  the  evidence  re- 
lating to  the  coupling  where  the  trala  sep> 
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arated,  and -to  tbe  cant  beti^  "thrown  up— 
tipped  up— off  tbe  track."  Tbere  was  no  1»- 
0ue  presented  by  Qie  pleadings  tbat  the 
coDpllDg  appliances  were  deCectlT^  or  that 
the  cars  were  tlj^ted  np  m  thrown  ttom  the 
track.  Such  evldoice  constituted  a  Tariance 
from  the  allegations  ot  the  ccunplalnt,  and 
was  inconsistent  witb  the  testimony  of  tbe 
plalntllTB  own  witnesses,  which  showed  that 
the  coiq>llng  was  not  d^ectlve,  and  that  the 
cars  remained  txa  the  track.  "The  law  Is 
w^  settled  that  a  plaintiff  cannot  declare 
on  one  theory  and  recover  on  another.  It  to 
a  w^-establisbed  role  of  evldrace  that  the 
testbuouy  offered  most  correspond  with  the 
allegations  of  tbe  complaint,  and  not  show 
an  entirely  different  state  of  facts."  Peay 
T.  Salt  Lake  City,  11  Utah,  331,  338,  40  Pac. 
m,  207;  Dan  Hartog  t.  Tlbbttts.  1  Utah.  328. 

There  are  still  other  questions  pr«>«»ited, 
but,  as  a  new  trial  must  be  granted,  further 
discussion  is  not  considered  necessary. 

The  case  must  be  reTersed,  with  costs,  and 
remanded  to  the  court  below,  with  directions 
to  grant  a  new  trIaL  It  to  so  ordered. 

IIINEB,  O.  J.^  and  BASKIN,  J.,  concor. 


W  Or.  »S) 

STONE  T.  LADD. 
(Bnpreme  Ooart  of  Oregon.   Jan.  27,  1902.) 

8PBCIP1C     PERFORMANCE  —  CONTRACT  FOR 
SALE  OF  RKALTT— CONSIDERATION— StJF- 
FICIBNCT  OF  EVIDENCE. 

Eividencft.in  a  suit  for  spedfic  perform- 
uce  of  a  parol  contract  to  make  a  deed  of 

realty  Md  insufBcient  to  show  the  alleged 
agreement  or  poflsession  or  pail  performance 
to  take  it  oot  of  the  statute  of  frauds. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty: J<riin  B.  Cleland,  Judge. 

Rult  by  Hiram  S.  Stone  against  Wniiam 
M.  Ladd.  executor.  From  a  Judgment  in  fft- 
Tw  of  defendant,  plaintiff  appeate.  AfBrmed. 

W.  r.  Masters  and  W.  D.  Fentni,  for  ap- 
pellant Wm.  L.  Brewster  and  Mlltm  W. 
Smith,  for  respondent 

WOLVEBTON,  J.  Thto  to  a  suit  to  ^re- 
quire the  specific  performance  of  a  verbal 
contract  alleged  to  have  been  made  and  en- 
tered Into  by  and  between  Hannah  M. 
Smith,  now  deceased,  and  her  nephew,  the 
plaintiff  herein,  whereby.  In  the  latter  part  of 
tl  9  year  1802,  In  consideration  of  labor  and 
services  rendered,  an  accounting  respecting 
which  was  then  bad,  she  agreed  to  deed  to 
l^lntlff  50  acres  of  land,  belug  the  same  de- 
scribed in  the  complaint  The  questions  In- 
TolTcd  are  principally  of  fact,  and,  the  tes- 
tlmniy  being  Tolumlnous,  we  will  be  unable 
to  do  more  than  state  our  deducticms  In 
many  Instances,  without  an  extended  dlscus- 
sltm  ot  conflicting  details. 

In  18^  the  deceased  was  tbe  owner  of 
1.200  or  1,300  acres  of  land  in  proximity  to 
Fairrlew,  Multnomah  county.  Or.,  which  she 
utillied  principally  as  a  dairy  farm.  The 


plaintiff  went  Tipon  It  In  that  year,  and  re- 
mained thereon,  caring  fw  the  farm,  until 
the  spdng  of  18S0,  when,  as  be  says,  he  had 
a  settlem^  with  Mrs.  Smith,  and  that  sbe 
paid  blm  for  hto  sen-Ices  In  land.  The  land 
referred  to  to  a  160-acre  tract.  located  near 
Mt  S<»tt  and  was  conveyed  April  12^  1880, 
the  deed  reciting  a  consideration  of  93.000. 
The  ptolntlff  subsequently  went  East,  but  re- 
turned to  the  farm  In  April,  1881,  where  he 
remained  until  December,  1883.  In  the 
meanwhile,  accwding  to  hto  statement  he 
worked  and  managed  the  farm  as  befwe  for 
Mrs.  Smith;  cared  for  the  stock,  consisting 
of  100  milk  cows  and  25  to  40  head  of  other 
stock;  and  hto  wife  did  the  cooking  for  the 
hands  employed,  numbering  from  5  to  13. 
For  thto  work  the  plaintiff  testlfles  that  his 
services  were  worth  $100  and  hto  wife's  |20 
per  month.  He  further  testifies  that  from 
December,  1883,  to  the  year  1892  he  perform- 
ed services  for  the  deceased,  at  her  request, 
as  general  superintendent  of  her  farm;  that 
she  consulted  him  frequently  during  that 
tlme,.and  was  desirous  that  he  should  keep 
the  run  of  lt--8ee  what  the  tenants  were 
doing,  etc.,— which  he  did,  and  made  fre- 
quent reports  to  her;  and  |10  per  month  to 
claimed  for  such  services  for  nine  years  and 
six  months.  The  farm  was  occupied  during 
the  time  by  toiants  named  LuU,  Glenn. 
Kankin,  and  Ameson.  Rankin  left  the  place 
unexpectedly,  and  ptolntlff  was  required  for 
a  period  of  about  10  days  to  employ  tbe  requi- 
site help  and  take  care  of  the  dairy,  which 
services  be  states  were  worth  |75.  Soon 
after  he  quit  the  farm  in  1883,  plaintiff  sold 
and  delivered  to  Mrs.  Smith  a  span  of  mules 
and  a  borae,  which  he  valued  at  $350.  Other 
than  tbe  services  mentioned,  he  testifies  that 
he  was  always  doing  what  he  could  for  her, 
working  and  looking  out  for  her  business  tn- 
terests  as  she  requested;  and  that  during  all 
this  time  all  he  received  for  hto  services  was 
a  living,  which  he  estimated  to  have  been 
worth  from  $200  to  $300  per  annum.  He  fur- 
ther testifies  tbat  In  the  latter  part  of  the 
year  1892,  or  early  In  1803,  they  had  an  ac- 
counting together,  touching  all  these  servi- 
ces; that  they  "jumped  at  the  amount," 
and  that  she  agreed  to  deed  blm  the  land 
in  dispute  In  settlement  thereof;  that  he 
took  possession  of  the  whole  SO-acre  tract 
at  that  time,  part  of  which  was  In  meadow 
and  part  In  brush.  There  were  26.67  acres 
of  the  meadow,  but  It  was  usually  designat- 
ed as  the  "40-acre  meadow."  This  was  In- 
closed, but  only  21.6D  acres  of  it  are  Includ- 
ed In  the  tract  In  controversy.  The  Indos- 
ure,  by  Its  conjunction  with  other  fencing, 
part  of  which  plaintiff  constructed  In  1887, 
formed  another  iuclosure,  containing  about 
6  acres,  on  the  east  of  the  meadow,  4.92  at-rvs 
of  which  are  contained  In  the  GO-acre  tract, 
and  the  balance  Ilea  north  of  it.  Plaintiff 
cut  brush  on  this  iuclosure  about  1887.  In 
explanation  of  how  he  came  to  complete  the 
iuclosure  and  to  cut  the  brush,  he  says  that 
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sirs.  Smith  had  formerly  agreed  to  let  him 
have  the  land,  and  that  the  matter  had  been 
talked  of  for  10  years  or  more.  In  the  sprloK 
of  181(3  Mrs.  Smith  leased  to  one  John  Thom- 
as all  of  her  farm,  saving  136  acres  and  a 
fraction,  south  of  the  Oregon  Railroad  & 
Navlfratlon  Company's  railroad,  the  lease 
bearing  date  April  1st  Upon  the  same  day 
plaintiff  executed  to  Thomas  a  lease  for 
something  like  150  acres,  lying  In  the  bot- 
tom adjoluiug  the  land  of  Mrs.  Smith,  for  a 
term  of  years  Identical  with  the  lease  given 
by  Mrs.  Smith;  the  expressed  consideration 
being  $1.  Thomas  understood  that  he  was 
to  get  the  whole  tract,  but  says  that  when 
the  lease  was  drawn  the  land  south  of  the 
railroad  was  left  out,  and  Stone's  lease  was 
given  to  compensate  him  therefor.  This  did 
not  serve  to  satisfy  him,  however,  as  later 
derelopments  Indicate,  and  It  was  arranged, 
plaintiff  says,  by  the  request  of  Mrs.  Smith, 
that  he  should  let  him  have  8  tons  of  hay  in 
the  ham  and  22  tons  on  the  meadow  In  the 
shock,  which  was  furnished;  and  Thomas 
testifies  that  he  went  Into  possession  -of  the 
meadow  In  the  fall,— October  1,  1893,— and 
has  remained  In  possession  of  It  ever  since, 
cultivating  it,  and  taking  the  hay  off,  and 
pasturing  It;  and  has  also  bad  such  posses- 
sion of  the  other  lands  of  Mrs.  Smith  lying 
south  of  the  railroad  as  they  were  susceptible 
of,  being  virtually  commons,  the  fencing  hav- 
ing gone  down  so  as  to  be  of  little  conse- 
quence. PlaintiCf  says  that  at  the  instance 
of  Mrs.  Smith  he  allowed  Thomas  to  turn 
bis  stock  In  on  the  range  and  meadow  and  to 
take  the  hay.  from  the  meadow  every  year 
afterwards,  but  that  he  never  surrendered 
bis  possession  of  the  50-acre  tract,  or  any 
part  of  it,  and  that  he  has  always  continued 
in  the  possession  of  the  d-acre  inclosure. 
Subsequent  to  the  death  of  Mrs.  Smith, 
Thomas,  at  the  instance  of  the  executor,  re- 
built and  repaired  much  of  the  fencing  about 
^e  outlying  lands,  as  well  as  about  the  mead- 
.ow,  so  as  to  utilize  them  for  pasturage,  and 
cut  the  brush  off  the  50  acres  lying  south  and 
east  of  the  meadow  Inclosure.  It  also  de- 
veloped that  during  the  time  since  the  latter 
Arrangement  plaintiff  has  been  permitted  to 
turn  his  stock  upon  the  bottom  land,  while 
at  the  same  time  he  and  Thomas  have  been 
pasturing  their  stock  conjointly,  more  or 
less,  upon  the  land  south  of  the  railroad  and 
w^ithln  the  meadow  inclosure.  On  May  7, 
1806,  Mrs.  Smith  wrote  to  plaintiff  as  fol- 
lows: "Dear  Hiram:  To  get  that  land  mat- 
ter settled  up,  you  may  survey  out  the  50 
acres  for  yourself,- this  to  Include  that  notch 
into  Bowman's  farm,  and  enough  besides  to 
make  up  the  fifty  acres  in  a  straight  line  so 
as  not  to  leave  a  notch  on  my  land."  In  pur- 
suance of  this  letter  plaintiff  employed  a  sur- 
veyor, and  had  the  land  surveyed  and  plat- 
ted. Mrs.  Smith  was  made  aware  of  the  sur- 
vey, and  expressed  herself  as  satisfied  with 
tt,  but  the  execution  of  the  deed  was  defers 


red  from  time  to  time,  and  she  died  withoot 
making  It  Plaintiff  Is  supported  In  a  man- 
ner in  his  statement  touching  the  agreement 
of  Mrs.  Smith  to  deed  him  the  land  through 
her  admissions.  Albert  Stone,  a  brother  of 
the  plaintiff,  says  she  told  him  In  June  prior 
to  her  death— she  having  died  In  Octobo*, 
1890— that  she  had  a  bargain  with  Hiram, 
and  that  she  had  agreed  to  deed  him  the 
piece  of  land  In  controversy  for  servleea  ren- 
dered; and  Mrs.  Bedcllft  G.  R.  Shaw,  and 
Andrew  Snover  testify  to  admissions  of  like 
character.  E.  Ameson  testifies  that  Mrs. 
Smith  told  him  -that  she  Intended  to  make 
such  a  conveyance  to  Stone  for  his  services 
while  he  (witness)  occupied  the  place,  wblch 
was  prior  to  the  allied  settlement  and 
agreement  to  make  the  deed.  Some  Incon- 
sistent admissions  are  shown,  but  not  being 
against  her  Interests,  they  are  in  the  nature 
of  self-serving  declarations,  and  we  have 
not  considered  them.  Plaintiff's  contention, 
however,  Is  much  shaken  by  the  testimony 
of  Mr.  Milton  Smith,  who  had  long  beeh  the 
attorney  and  adviser  of  Mrs.  Smith,  and  who 
relates  that  plaintiff  came  to  him  after  her 
death  with  the  letter  of  May  7th,  and  claim- 
ed to  him  at  that  time  that  Mrs.  Smith  had 
agreed  to  exchange  this  tract  with  him  for 
his  land  lying  in  the  bottom,  being  the  same 
that  he  had  leased  to  Thomas;  but  said, 
however,  that  it  was  not  his  Intention  to 
make  any  trouble;  that  he  came  to  see  about 
the  survey,  and  wanted  the  estate  to  pay 
for  It;  that  be  bad  previously  sent  Jud^ 
McArthur  to  him  to  have  the  exchange 
made,  who  produced  the  letter,  or  a  copy  of 
it,  at  the  time;  and  that  an  exchange  of  the 
80  acres  never  was  In  fact  talked  of,  nor 
did  be  ever  make  mention  to  hfm  of  any  ac- 
counting with  Mrs.  Smith.  Plaintiff  admits 
sending  Judge  McArthur  to  Mr.  Smith  with 
the  letter,  but  says  that  his  talk  with  Smith 
touching  an  exchange  of  land  was  with  ref- 
erence to  the  80-acre  tract  and  not  tiie  land 
In  dispute.  This  suit  was  begun  May  13, 
1899,  and  Smith  says  he  never  had  any  inti- 
mation of  plaintiff's  present  claim  until  the 
complaint  was  filed.  On  January  21,  1891. 
Mrs.  Smith  made  another  conveyance  to 
plaintiff  of  82  acres,  being  part  of  the  bot- 
tom land  wblch  was  leased  with  other  land 
by  plaintiff  to  Thomas,  the  con^derati<m 
named  in  the  conveyance  being  $3,000.  Plain- 
tiff says  that  this  conveyance  was  Intended 
as  a  gift  to  bis  oldest  son,  but  that  at  his 
request  it  was  deeded  to  him  so  that  be 
might  be  able  to  use  It  We  are  not  satis- 
fied, after  a  careful  and  painstaking  surrey 
of  the  testimony  adduced,  that  the  plaintiff 
has  established  a  suHldent  consideration  to 
support  the  alleged  verbal  agreement  by 
Mrs.  Smith  to  deed  the  tract  of  land  in  con- 
troversy to  him;  and  he  must  fall,  as,  with- 
out a  consideration,  specific  performance 
cannot  be  enforced.  If  we  accord  to  plain- 
tiff the  full  amount  that  he  claims  for  serr* 
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Icee  rendered  Mrs.  Smltli,  we  baTe  a  state- 
ment of  tills  nnture: 

For  aeiTices  from  April,  1881,  to  De- 
cember, 1883,  at  $120  per  month  

From  December,  18S3,  to  the  alleged  set- 
tlement. 9  years  and  6  months,  at  $10 
per  month    1,140 

For  taking  care  of  stock  10  days  while 
Rankin  was  a  tenant   75 

Valne  of  mules  and  horses   350 

Aggngatiag   '.  S5,405 

During  all  this  time  plaintiff  had  a  living 
for  himself  and  family,  which  he  saya  was 
worth  from  $200  to  $300  per  year.  Placed 
at  $300,  which  Is  probably  not  tmreasonable. 
for  12  years  and  2  months,  would  amount  to 
$3,650.  which,  being  deducted  from  thti  $5,- 
405,  leaves  a  balance  in  plaintiff's  favor  of 
$1,755.  So  that,  reduced  to  its  final  result, 
this  sum  would  represent  the  consideration. 
But  plaintiff  names  no  sum  as  the  result  of 
their  accounting.  He  says  that  they  "Jump- 
ed at  the  amount,"  as  they  had  always  done, 
and  Mrs.  Smith,  to  compensate  him.  agreed 
to  deed  the  land.  The  only  prior  settlement 
alluded  to  is  the  one  made  about  April  12, 
1880,  when  she  conveyed  to  him  the  160 
acres  at  Mt  Scott  but  It  Is  doubtful  wheth- 
er this  was  a  sale  to  satisfy  a  prior  obliga- 
tion, for  the  plaintiff  says  "she  might  have 
given  it  to  me:  yes."  He  says,  however, 
she  owed  him  for  work  on  the  place  and 
looking  after  the  farm,  but,  when  asked 
how  much  she  owed  him,  he  was  unable  to 
say,  and  stated  further  that  neither  one  was 
very  particular,  or  kept  things  very  close,  as 
it  pertained  to  business  matters  between 
them.  On  July  2d  following  she  conveyed 
to  him  a  tract  of  60  acres  adjoining  her  land 
south  of  the  railroad  on  the  east  upon  which 
plaintiff  and  wife  have  been  making  their 
home.  This  he  redeeded  to  her,  and  she  at 
once  conveyed  the  same  to  his  wife,  with  12 
acres  added.  This  was  a  gift  outright  with- 
oQt  other  consideration  to  support  the  trans- 
fer. Now,  again,  on  January  21,  1801,  Mrs. 
Smith  conveyed  to  plaintiff  82  acres  of  land* 
being  the  tract  lying  In  the  bottom,— scarcely 
two  years  prior  to  the  alleged  settlement 
This  was  first  intended  for  bis  son,  but  he 
not  being  of  age,  plaintiff  prevailed  upon  her 
to  deed  It  to  him,  so  that  he  might  be  able 
to  use  it  He  has  subsequently  disposed  of 
It,  ti^ether  with  a  smaller  tract  adjoining, 
in  payment  of  his  indebtedness,  amounting 
to  over  $1,600;  thus  indicating  that  the  iand 
vas  of  considwable  value  at  the  time  it  was 
deeded  to  him.  Mow.  if  Mrs.  Smith  was  in- 
debted to  plaintiff  at  that  time  in  the  large 
snm  claimed.  It  Is  highly  Improbable  that 
she  would  be  giviag  to  bim  or  his  son  this 
TalnaUe  tract  ot  land,  and  at  the  tame  time 
lesvhig  ptiOT  matt«8  of  business  between 
them  unsettled.  The  transaction  comports 
vtty  naturally  with  plalntitTs  statement  of 
manner  of  doing  business,— tiiat  nei- 
ther ot  them  was  "partlcniar  at  all."  Two 
years  later  comes  tbe  alleged  settlement. 
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whereby  It  is  stated  that  she  agreed  to  deed 
plaintiff  the  50-acre  tract  in  Question  in  det- 
tlement  of  a  prior  Indebtedness.  There  was 
an  arrangement  between  them  whereby  he 
was  to  have  the  use  of  the  meadow.  This  lb 
highly  probable  from  the  fact  that  Mrs. 
Smith  reserved  the  land  south  of  the  railroad 
from  the  lease  to  Thomas,  and  that  plaintiff 
leased  to  l^omas  his  land  In  the  bottom  for 
the  same  length  of  time  at  a  nominal  rental. 
But  whatever  possession  plaintiff  obtained 
of  the  meadow  at  that  time  was  subsequent- 
ly, about  October  1,  1893,  surrendered  to 
Thomas,  who  has  had  possession  ever  since, 
exercising  possessory  acts,  open  and  noto^ 
rlouB,  without  protest  from  the  plaintiff. 
There  was  never  any  segr^atiou  of  the  50- 
acre  tract,  and  possession  taken  of  It  by  the 
plaintiff.  This  could  not  very  well  have 
been  the  case,  as  the  survey  was  not  made, 
until  more  than  three  years  later,  and  he 
does  not  claim  to  have  entered  into  exclu- 
sive possession  of  the  remaining  lands  south 
of  the  railroad.  There  was  some  talk  of  an 
exchange  of  lauds  between  Mrs.  Smith  and 
plaintiff,  and  there  Is  a  controversy  whether 
the  exchange  involved  the  50-acre  tract  or 
the  86  acres  lying  between  It  and  the  rail- 
road. But,  be  this  as  It  may,  it  Is  fairly 
shown  that  the  plaintiff's  first  claim,  as  it 
respects  the  letter  directing  a  survey  of  the 
land  In  question,  was  not  compatible  with 
the  Idea  of  an  agreement  by  Mrs.  Smith  to 
deed  it  to  him  in  payment  of  a  former  obliga- 
tion arising  from  a  settlement)  Plaintiff 
went  to  Mr.  Milton  Smith,  the  attorney  for 
Mrs.  Smith,  shortly  after  her  decease,  with 
the  letter;  and  Smith  says  he  claimed  then 
that  Mrs.  Smith  had  agreed  to  exchange  this 
land  for  his  land  in  the  bottom.  Plaintiff 
denies  that  such  was  the  conversation,  which 
he  saj-s  alluded  to  an  exchange  of  the  80- 
acre  tract,  but  he  nowhere  states  that  he,  In 
his  Interview  with  Smith,  claimed  his  right 
to  a  deed  waft  based  upon  the  agreement 
wblcb  he  seeks  to  have  specifically  perform- 
ed. The  institution  of  his  suit  was  probably 
the  first  definite  claim  that  be  made  upon 
the  theory  of  a  verbal  agreement  to  convey. 
It  seems  that  Mrs.  Smith  talked  of  deeding 
plaintiff  the  meadow  long  prior  to  the  alleged 
accounting,  and  this  In  acknowledgment  of 
plaintiff's  services  rendered  her,  plaintiff 
says,  for  10  or  15  years.  Plaintiff  built  some 
fencing  Inclosing  a  part  of  the  land  in  dis- 
pute, and  cut  some  brush  thereon,  as  far 
back  as  1887,  and  the  deed  was  then  talked 
of;  but  It  was  not  until  1883  that  tbe  alleged 
agreement  was  entered  Into.  Hie  next  st^ 
was  three  years  later,  when  tbe  surrey  was 
directed,  and  It  was  yet  three  years  later 
when  tbe  attempt  was  made  to  enforce  It 
It  bad  been  10  years  since  tbe  lai^  par-  . 
tlon  of  the  alleged  indebtedness  had  accmed, 
namely,  the  items  of  $3,840  for  services  of 
himself  and  wife  and  the  sale  of  the  horses 
and  mules,  when  the  alleged  accounting  was 
had.  This  Illustrates  the  character  of  the 
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deaUnfps  between  the  aunt  and  nepbew. 
Mrs.  Smith  had  been  liberal  In  helping  th^ 
plaintiff  all  along,  and  had  been  grateful  to 
him  for  such  eorvlces  as  he  had  rendered 
her  In  the  management  and  conduct  of  the 
farm  while  in  the  posseaslon  of  lessees  and 
otherwise,  and  she  Intended,  doubtless,  as 
her  letter  of  May  7th,  directing  the  survey, 
proves,  to  deed  him  this  land  lo  dispute;  but 
It  was  manifestly  to  be  In  the  way  she  had 
formerly  deeded  him  lands,— as  a  gift;  pes- 
Bltdy  as  an  -exchange,— and  not  for  any  ade- 
quate former  services  that  he  bad  rendered 
her,  nor  to  discharge  any  prior  legal  obliga- 
tion. Their  dealings  with  each  other  and 
plalntlfC's  admissions  repel  most  persuasively 
the  Idea  that  there  was  ever  any  such  an 
accounting  that  any  definite  sum  was  fixed 
as  tlie  amount  that  Mrs.  Smith  owed  the 
plaintiff.  They  "Jumped  at  the  amount," 
which  Is  not  so  much  as  named  or  stated, 
and  she  agreed  to  make  the  deed.  This  was 
not  more  than  had  been  talked  of  since  long 
prlw  to  the  alleged  agreement  and  up  to  the> 
date  ot  Mrs.  Smith's  death,  and  it  cannot 
serve  to  suppwt  the  alleged  agreement  to 
make  the  deed,  saying  nothing  of  posses- 
sion and  other  matters  of  part  performance, 
necessary  to  take  the  case  out  of  the  stat- 
ute of  frauds. 

The  decree  of  the  conrt  below  wlU  there- 
fore be  affirmed. 


<40  Or.  874) 

PA-CIFIC  EXPOBT  LUMBER  CO.  v.  PRES- 

OOTT  et  aL 
(Supreme  Cburt  of  Oregou.    Jan.  27,  1002.) 

APPEAL^REHAND  FOR  NEW  TRIAL. 

Where  a  judgment  for  plaintiff  in  an  ac- 
tion tried  without  a  Jury  is  reversed  on  ap- 
peal, but  the  tindiDgs  of  the  trial  court  do  not 
allow  the  sum  due  the  plaintiff  under  the  con- 
tract in  issue  for  which  he  is  entitled  to  jodg- 
meat,  the  cause  will  be  remanded  for  a  new 
trial. 

MoUon  to  modify  judgment  on  appeal. 
Granted,  and  canse  remanded. 

For  former  opinion,  see  67  Pac.  207. 

AfOORE,  J.  The  Judgment  In  this  cause 
having  been  reversed  on  appeal,  plaintlfTs 
counsel  filed  an  application  In  the  natiu-e  of 
a  petition  for  a  rehearing  and  a  remandment 
for  a  new  trial,  from  which  It  appears  that 
under  the  terms  of  the  contract,  as  constru- 
ed by  this  court,  the  defendants  have  not 
paid  the  Mitire  purchase  price  of  the  lumber 
received  on  plaintiff's  account  The  trial 
having  been  bad  without  the  Intervention 
of  a  jury,  If  the  conclusions  of  law  found 
by  the  court  were  not  deduclble  from  its 
flodlngs  of  fact  the  cause  might  have  been 
remanded,  with  directions  to  render  a  par- 
ticular Judgmrat.  Bank  v.  Pope,  19  Or.  35, 
26  Pac.  632;  Coulter  t.  Trust  Co.,  20  Or.  469, 
26  Pac.  565.  27  Pac.  266;  Nodlne  v.  Shirley, 
24  Or.  250.  33  Pac.  379;  Grant  T.  Paddock,  30 
Or.  312,  47  Pac.  712;  Cochran  T.  Baker,  34 


Or.  555,  52  Pac.  520,  66  Pac.  041.  But 
where  the  trial  court  makes  no  findings  of 
fact  In  a  cause  tried  before  It  without  a  jury, 
this  court  Is  powerless  to  supply  the  omia- 
sion,  and  must  remand  the  cause  for  a  new 
trial.  Llebe  v.  Nlcolai,  30  Or.  364,  48  Pac. 
372.  No  findings  of  fact  In  respect  to  the 
sum  remaining  due  the  plaintiff  under  the 
terms  of  the  contract,  as  conatrued  by  this 
court;  having  been  made,  the  canae  will  be 
remanded  tor  a  new  trial. 


(40  Or.  S43) 

FELLER  T.  GATES  et  al. 
(Supreme  Court  of  Oregon.   Jan.  27,  1902.) 
CONSTABLES— OFFICIAL  BONDS— UABIIjITT. 
The  act  of  a  constable  in  receiving  money 
from  an  execution  debtor  under  a  contract  not 
to  serve  an  execution  against  the  debtor,  and 
which  requires  the  constable  to  repay  the  mon- 
ey on  the  reversal  of  the  Judgment  on  an  ap* 
peal  tbere^^Hn,  being  beyond  his  powers  and 
a  vitiation  of  his  duty,  the  snreties  on  his  of- 
ficial bond  are  not  liable  to  the  execution  debt- 
or for  his  conversion  of  the  money. 

Appeal  from  circuit  court,  Marlon  county; 
Geo.  H.  Burnett,  Judge. 

Action  of  conversion  by  Francis  Feller 
against  John  H.  Gates  and  others.  From  a 
Judfimient  in  favor  of  certain  defendants,  the 
plaintiff  appeals.  AfiSrmed. 

This  action  was  commenced  in  March, 
1900,  to  recover  from  a  constable  and  the 
sureties  on  his  official  undertaking  the  sum 
of  $126.40,  alleged  to  have  been  received  by 
virtue  of  his  office  and  converted  to  his  own 
use.  The  complaint  alleges,  In  substance: 
That  the  defendant  John  H.  Gates  was  duly 
elected  constable  of  the  district  of  Woodbum, 
Marion  county.  Or.,  for  a  term  of  two  years, 
beginning  on  the  first  Monday  In  July,  1898, 
and  that  prior  thereto  he  took  the  prescribed 
oath  of  office,  and  filed  an  imdertakin^,  with 
his  codefendants,  W.  Corby  and  L.  W. 
Guiss,  as  sureties,  conditioned  that  If  he 
should  not  faithfully  execute  the  trust  Im- 
posed upon  him  as  said  constable,  and  pay 
over  according  to  law  all  moheys  that  might 
come 'Into  his  hands  by  virtue  of  his  office, 
they,  or  either  of  them,  would  pay  the  state 
of  Oregon  the  sum  of  $1,000,  which  under- 
taking having  been  duly  aroroved.  Gates  en- 
tered npcm  the  discharge  of  the  duties  of  his 
office,  and  was  at  the  commencement  of  this 
action  constable  of  said  district  That  Angle 
L.  Feller,  having  commenced  an  action  Id 
the  Justice's  court  of  said  district  against  tbe 
plaintiff  herein  and  others,  secured  a  judg- 
ment therein  November  21, 1899,  for  the  sum 
of  $116.40,  and,  an  execution  having  been  is- 
sued thereon,  It  was  delivered  to  said  con- 
stable, who,  by  virtue  of  his  <^ce,  and  lo 
pursuance  of  said  writ,  threatened  to  collect 
said  snm  from  this  plaintiff.  That  in  order 
to  stay  said  execution  and  prevent  further 
costs  thereon,  and  to  gain  time  to  take  and 
perfect  an  appeal  from  said  Judgment,  plain- 
tiff herein  paid  Gates  the  sum  demanded  is 
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oaiA  Trit,  and  $10  claimed  hj  talm  as  costi 
tliereon,  which  Bom  was  received  In  lien  of 
ao  undertaking  on  appeal,  to  be  returned  If 
plaintiff  herein  should,  within  the  time  pre- ' 
scribed  by  law,  serre  and  file  a  notice  of  ap- 
peal  from  said  Judgment  and  execute  and 
Hie  a  pn^>er  ondertaklng  therefor;  •aldagreft' 
ment  being  as  ft^ows:  "In  the  Justlee'a 
Court  for  Woodbum  District,  Marlon  County, 
Or^fm.  Angle  L.  Feller.  PUtlntUl^  vs.  W. 
F.  teller,  Francis  VeOsr,  and  "Heacy  Bock, 
Defendant.  Recetred  of  Francis  Feller 
|1264«/io»  cash  in  lien  of  an  undertaking  on 
appeal  In  the  above-entitled  court  and  cause, 
and  to  stay  execution  in  Indgmoit  against 
^fendants  aboTe  named  untn  said  caiue  la 
fully  determined  vposx  appeal  In  the  circuit 
court  of  Markn  county.  It  being  undmtood 
that  said  money  is  not  to  be  applied  upon  or 
towards  the  payment  of  said  judgment,  and 
tbAt  said  mon^  will  be  returned  to  Fnuids 
FMlCT  upon  his  filing  with  the  justice  of  the 
aboTfrentitled  court  a  sufficient  undertaking, 
and  making  service  of  notice  of  appeal  on 
plaintiff  in  said  cause  within  the  statutory 
time.  Dated  Not.  28,  1889^  J.  H.  Gates, 
Constable  for  Woodbqm  Dtotrlct,  Marlon 
County,  Oiegim.  Witness:  F.O.Bby."  That, 
within  the  time  prescribed  by  law,  plaintlfl 
served  and  filed  a  prqjier  notice  of  appeal, 
and  executed  and  filed  a  suitable  undertak- 
ing tiieref M,  fully  complying  with  all  the  con-' 
ditions  of  said  d^oalt,  and  oa  January  29, 
1&0(^  the  circuit  court  tm  Marlon  county, 
bavtav  jurisdiction  of  the  cause  and  parties, 
reversed  said  judgment  so  rendered  by  said 
justice's  court  That  on  January  10,  1900, 
idalntlff  demanded  ot  Oates  said  sum  of 
fia&40^  but  he,  refusing  to  pay  any  part 
tliaeof,  immgfully  conv^ted  tbe  same  to  bis 
own  nse^  and  that  on  February  2,  1900,  upon 
a  ptogex  apidlcation  therefor,  plaintiff  secur- 
ed pomlasicm  to  b^in  tlUs  action,  wherefore 
be  dennnds  judgmoit  against  said  constable 
and  bis  sureties  for  the  sum  of  1126.40. 
Gates  having  answered,  judgment  was  given 
a^inst  htm  for  tliat  sum,  but  Oorby  and 
Gulss  demurred  to  the  complaint  on  the 
grounds  (1)  that  they  were  Improper  parties; 
(2)  that  the  .comE^alnt  does  not  show  any 
act  dime  by  Qates  In  discharging  his  official 
doty  or  by  virtue  ot  his  t^ce,  and  Is  Insuffl- 
dent  to  ctuiTge  than  as  sureties;  and  (S)  that 
the  complaint  does  not  state  facts  sufficient 
to  constltnte  a  cause  of  action,— which  de- 
mutrer  was  sustained,  and,  plaintin  rising 
to  i^ead  further,  the  action  was  dismissed  as 
to  them,  and  he  appeals. 

CarsMi  &  Adams,  for  appellant  H.  J. 
Bigger,  J.  C.  Johnson,  and  Grant  Corby,  tor 
respondents. 

HOORE,  J.  (after  stating  the  facts).  It  Is 
amt«ided  by  plaintiff's  counsel  that  Gatea 
received  said  sum  of  9126.40  in  his  official 
capacity  as  (^stable,  and,  not  having  r^Id 
ft  np(m  idaintUTs  demand,  the  sureties  on 
e7P.-27 


his  official  undertaking  are  liable  toe  bis  con- 
version thovof.  fund  hence  the  court  erred  in 
sustaining  the  demurrer  to  tiie  complatnt 
and  In  dismissing  the  action.  "Tbe  sureties 
of  a  sheriff  or  constable,"  says.  Mr.  Brandt 
in  his  work  on  Suretyship  and  Guaranty 
(2a  Ed.,  I  666).  "are  liable  for  his  acts  In 
sdzlng  {ffoper^  which  are  done  rirtote  offi- 
cii, but  whetber  or  not  tb^  are  liable  fw  his 
acts  done  ctdwe  offldi  Is  a  matter  conconing 
which  there  Is  great  ctmfllct  of  authority.** 
In  People  v.  Schuyler,  4  N.  Y.  173,  Mr.  Jus- 
tice Pratt  In  defining  these  terms,  and  ex- 
plaining when  t^e  sureties  are  liable  fw, 
and  when  ecempt  from,  the  consequences 
of  the  acts  of  the  chief  executive  and  adnUn- 
Istratlve  officer  ot  a  county,  says:  "The  au- 
thorities recognize  a  principle  oe  rule  by 
which  tbe  acts  ot  the  shwlff,  for  which  his 
sureties  may  be  h(3d  liable,  can  be  dlstln- 
gnlshed  from  tliose  acts  for  which  they  will 
not  be  fatid  liable.  The  former  are  termed 
'acts  dcme  vlrtute  officii';  and  the  latter,  'col- 
ore officii.*  The  distlnctl<m  is  this:  Acts 
dme  Tirtnte  officii  are  whwe  they  are  within 
the  authority  of  the  office,  but  In  doing  It  h« 
exercises  that  autiiorily  improperly,  or  abus- 
es the  confidence  which  the  law  reposes  in 
him.  whilst  acts  done  cokwe  officii  are  where 
13i^  are  of  such  a  nature  that  lils  office  gives 
him  no  authcHHy  to  do  them."  Tlie  allega- 
tion vt  the  comidahit  Is  to  the  effect  that 
Gates,  by  virtue  of  bis  office  as  constable 
and  In  pursuance  of  the  command  of  the  ex- 
ecution which  had  been  ddlvered  to  him, 
threatened  to  collect  from  plaintiff  herein  the 
sum  named  in  the  writ  If  this  avermoit 
were  not  qualified  by  the  receipt  which  Is 
made  a  part  ol  the  com|dalnt  It  wonld  un- 
doubtedly show  a  c(^ecti<m  In  pursuance  ot 
the  execution,  and  by  virtue  of  liis  office  as 
consteUe,  thereby  rendering  the  cmni^alnt 
unassaltable  on  demurrer.  The  receipt  shows 
tiiat  Gates  did  not  intend  to  apply  the  money 
specified  thoeln  to  the  satisfaction  of  the 
judgment  against  the  plaintiff,  but  that  Its 
acceptance  was  to  liable  the  latter  to  take 
an  appeal,— a  iwoceeding  in  which  a  constat-  ' 
ble  has  no  right  to  Intermeddle,  and  in  whldi 
he  was  powerless  to  stay  the  enforcemedt  of 
ttm  judgment  which  could  only  have  been 
secured  by  giving  an  und^taklng  conditioned 
that  the  appelant  would  satisfy  any  ju^ 
ment  that  might  be  givoi  against  him  In  the 
appellate  court  on  appeal,  and  upon  the  filing 
of  such  undertaking  the  justice  rendwlng 
ttie  judgment  would  have  recalled  the  ex- 
ecution. Laws  Or.  1899,  p.  100,  SS  42-44.  It 
was  incumb«it  Oieretfxe,  vpaii  Gates,  to  ex- 
ecute the  command  of  tbe  writ  delivered  to 
him,  and,  if  necemary,  to  levy  upon  and  sdl 
tlie  perstmal  property  <tf  the  judgment  debt* 
or^  so  tiuit  he  might  make  the  sum  de- 
manded, on  or  before  the  return  day,  fw  the 
benefit  of  the  judgment  credltw,  whose  agent 
he  was  fw  that  purpose^  Freem.  Ex'ns  (2d 
Ed.)  I  288.  Instead  of  discharging  t^e  obtl- 
gatl<m  Imposed  upon  him  by  law,  he  agreed 
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to  repay  to  plaintiff  herein  the  money  bo  re- 
ceived, when  an  appeal  from  the  Judgment 
should  be  taken  and  perfected;  thus  man- 
ifestly stipulating  to  violate  his  trust  The 
promise  of  the  constable  to  repay  the  money 
upon  the  performance  of  the  stipulated  con- 
dition necessarily  shows  that  it  was  not  re- 
ceived even  under  color  ot  office;  for,  to  ren- 
der the  payment  a  collection  colore  officii, 
the  party  making  It  must  part  with  the  title 
to  the  money,  relying  upon  the  right  of  the 
officer  to  receive  It  In  trust  for  the  adverse 
p&Tty.  The  receipt  conclusively  shows  that 
the  plaintiff  herein  did  not  intend  to  part 
with  the  title  to  the  money,  or  expect  the 
constable  would  pay  any  part  of  it  to  the 
Judgment  creditor,  so  that  Gates  received  It 
In  his  private  character,  in  trust  for  plaintiff, 
and  not  by  virtue  (x  even  color  of  his  office. 

It  remains  to  be  seen  if  the  sureties  on 
his  <^cial  undertaking  are  liable  for  the  acts 
of  their  principal  on  account  of  money  so  re- 
ceived. In  Governor  v.  Perrlne,  23  Ala.  807. 
it  was  held  that  when  a  sheriff  has  taken 
property  under  attachment,  which  he  after- 
wards sells  by  agreement  between  the  plain- 
tiff and  defendant  In  attachment,  without 
an  order  of  court,  his  sureties  are  not  liable 
on  their  bond  for  his  failure  to  pay  over  the 
money.  Mr.  Justice  Gibbons,  speaking  for 
the  court  tn  deciding  the  case,  says:  "The 
sale  of  the  goods  having  taken  i^ace  without 
any  order  of  court,  or  authority  to  the  sheriff 
to  make  the  sale,  but  being  made  by  the 
consent  of  the  parties  in  the  attachment  suit, 
it  could  not  be  said  to  be  an  official  act  of 
the  sheriff,  but  rather  that  of  a  private  In- 
dividual as  the  agent  of  the  parties  to  the 
suit  The  securities  of  the  sheriff  are  only 
liable  for  his  defaults  while  acting  in  his  of- 
ficial capacity;  and  that  has  been  deSned 
to  be,  action  In  obedience  to  legal  process  in 
bis  hands."  In  Schloss  v.  White,  16  Cai.  65, 
the  plaintiff  and  defendant,  a  sheriff,  entered 
into  an  agreement  In  respect  to  the  sale  of 
attached  property  so  similar  to  the  contract 
evidenced  by  the  receipt  in  the  case  at  bar 
that  we  quote  copiously  therefrom :  "It 
seems  that  plaintiff  sued  out  attachment 
against  one  Kalkmann,  and  had  It  levied  on 
some  goods.  Other  creditors  issued  similar 
process,  also  levied  on  the  same  goods.  Aft- 
erwards the  plaintiff  dismissed  his  proceed- 
ing, and  claimed  that  the  goods  levied  on. 
or  a  part  of  them,  were  his  own  property; 
they  having  been  procured  by  Kalkmann  by 
false  pretenses.  The  plaintiff  sued  the  sher- 
iff in  replevin.  He  did  not  take  the  goods 
out  of  the  sheriff's  possession,  but  came  to 
an  arrangement  with  the  sheriff  whereby 
the  sheriff  agreed  to  sell  the  goods,  and  keep 
the  proceeds  to  answer  the  Judgment,  if  the 
plaintiff  obtained  one  in  his  replevin  suit 
The  sheriff  sold  the  goods  and  paid  the  mon- 
ey Into  court,  saying  nothing  about  this  ar- 
rangement; and  the  money  was  paid,  under 
the  order  of  the  court,  on  the  claim  of  the 
other  creditors.  The  sureties  of  the  sheriff 


had  nothing  to  do  with,  and  gave  no  sanc- 
tion to,  this  arrangement  The  question  Is, 
are  they  bound  to  the  plaintiff  for  the  goods 
or  the  money  received  from  the  sale:  the 
plaintiff  hiavlog  obtaUied  Judgment  in  the  re- 
plevin suit?  We  think  they  are  not  It  was 
no  part  of  the  shM-IfTs  duty  ^o  make  this 
agreement  with  the  plaintiff  to  sell  the  goods, 
and  to  hold  the  proceeds  for  the  plaintiff 
in  a  certain  event  He  had  no  legal  authw- 
Ity,  as  sheriff,  to  sell  these  goods,  and  to 
hold  the  money  on  bailment  for  the  plaintiff. 
If  the  plaintiff  trusted  him  with  the  custody 
of  the  goods,  and  gave  him  authority  to  sell 
them,  he  became,  so  far,  the  agent  of  the 
plaintiff,  and  the  plaintiff  must  look  to  him 
merely  as  his  agent  He  cannot  hold  the 
sureties  bound  for  executwy  contracts  of 
this  sort  entered  Into  without  their  consent. 
If,  so,  there  would  be  scarcely  a  limit  to  their 
pesponsibUlty;  for  contracts  ot  this  sort 
might  run  for  years,  and  represent  every 
variety  of  complicatlMi.  If  the  sheriff  bad 
retained  the  goods,  he  might  have  obtained 
a  bond  of  indemnity  from  the  other  credit- 
ors; or,  if  the  plaintiff  had  given  bond,  be 
might  have  relieved  the  sheriff  from  the 
custody  of  the  goods.  But  here  the  sheriff 
assumes,  by  this  agency,  a  responsibility  for 
himself  and  his  sureties  greater  in  degree 
and  different  in  kind  from  that  imposed  by 
law,  and  it  would  be  unjust  and  imp<^IUe 
to  encourage  such  dealings  by  holding  sure- 
ties responsible  for  them.  It  would  be 
agahist  law  so  to  hold;  for  the  sureties  are 
entitied  to  stand  upon  the  precise  terms  d 
their  contract  by  which  they  stipulated  In 
this  case  for  the  official,  not  the  personal, 
dealings  of  their  principal." 

In  the  case  at  bar  the  contract  entered 
into  between  the  plaintiff  and  the  constable 
was  private  In  character,  and  presumably 
for  theb:  mutual  b«ieflt;  and  as  the  sureties 
may  properly  Invoke  the  rule  of  strlctissimt 
Juris  (Murfree,  Sber.,  (  82),  thereby  rradering 
them  liable  only  for  official  acts  (Hill  v. 
Kemhie.  9  Cal.  71;  State  v.  Mann,  21  Wis. 
e&i),  It  follows  that  the  Judgment  la  affirmed. 


(41  Or.  •) 

STATE  V.  COLESTOCK. 

(Supreme  Court  of  Oregon.    Jan.  27,  1902.) 

RAPE— INSTRVCTIONS—DEORBE  OP  OBSIST- 
ANCE. 

1.  On  a  prosecution  for  rape,  it  was  not  er- 
ror to  refuge  to  instruct  that  prosecutrii  mast 
have  resisted  to  the  full  extent  of  her  strength 
and  ability  until  the  act  was  accomplished. 

'^Oa  a  prosecntion  for  rape,  the  court  char- 
ged that  prosecutrix  must  have  at  no  time  cod- 
seoied  to  the  act  and  that  there  must  have 
been  honest  actual,  bona  fide  resistance,  and 
that  she  must  have  used  force  to  have  prevent- 
ed the  act,  as  best  she  could.  Held,  that  the 
instrnctioD  was  cot  subject  to  the  criticism 
that  it  did  not  state  the  degree  of  resiRtance 
required. 

3.  On  appeal  from  a  conviction  of  rape,  in 
the  aV>.senc-e  of  all  testimony  as  to  the  threats 
or  dei^i-ee  of  force  used,  it  will  be  preenmed 
that  the  verdict  was  supported  by  evidence. 
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Appeal  from  circuit  court  WashlDgton 
county;  Tbos.  A.  McBrlde,  Judge. 

Ezra  E.  Coleatoclc  was  convicted  of  rape, 
and  he  appeals.  Afflrmed. 

8.  C.  Spencor  and  Qeo^e  B.  Bagley,  for 
appdlaut  D.  B.  N.  Blaekbnnt,  Atty.  Gen., 
and  Harrison  Allen,  for  the  State. 

UOOBE,  J.  Tbe  defendant,  Bsra  E.  Oole- 
stock,  fraa  convicted  of  the  crime  of  rape, 
alleged  to  have  lieen  committed  by  fraclUy 
ravishing  a  female  named  Mary  E.  Thomp* 
son;  and,  having  been  sentenced  to  Impris- 
onment In  the  penitentiary  for  the.  term  of  12 
yean,  he  appeals,  assigning  as  error  the  ac- 
tion of  tbe  trial  conrt  In  refusing  to  charge 
the  Jury  as  requested,  and  In  glvbig  an  bi- 
stroctlon  of  vrhlch  he  complains.  To  render 
the  alleged  error  Intelligible,  It  Is  deemed  nec- 
euBzy  to  detail  the  facbB  dlsdoaed  1^  tbe 
transcript.  The  biU  of  ezceptltms  does  not 
purport  to  omtabi  all  the  evidence  given  at 
the  trial,  bnt  states,  hi  effect:  That  the  state 
lotrodaced  testimony  tending  to  show  that  on 
Uazch  6, 1900b  between  8  and  9  o'dock  p.  m.. 
the  prosecntlng  witness,  who  was  19  years 
old,  voluntarily  acctanpanled  tbe  defendant 
from  the  bnstaiess  seetlfm  of  HlUsboiO,  along 
the  public  streets,  to  the  recddmce  part  of 
that  city,  where,  within  one  block  from  an 
occnpled  dwdUng.  and  two  blocks  from  her 
father's  home,  she  was  forcibly  ravlsbed  by 
the  defendant;  that  when  the  assault  was 
being  made  upon  her  she  gave  an  ontcry, 
which  was  beard  by  a  witness  who  was  with- 
in 25  feet  from  the  scene,  but  that  no  other 
person  heard  her;  that  after  the  commla- 
sliHi  of  the  ofTenBe  she  returned  with  pia  de- 
fendant to  the  business  part  of  said  city,  and 
on  the  same  evening,  after  separating  from 
blm,  made  statements  incriminating  him. 
and  on  the  next  day  lodged  a  complaint 
agahist  him,  and  that  she  became  sick  In 
coosequence  of  such  Intercourse.  That  the 
defendant,  to  rebut  the  evidence  of  rape,  in- 
troduced testimony  tending  to  show  that  the 
prosecutrix  voluntarily  accompanied  him  to 
the  [toce  described  by  her,  where,  after  sit- 
ting In  his  lap  about  15  minutes,  he  had  In- 
tKwnrse  with  her  with  her  consent;  that 
they  thereupon  returned  to  the  business  part 
of  the  city,  where  they  separated;  that  as 
they  were  returning,  and  within  10  minutes 
after  tbe  commission  of  the  offense,  they  met 
her  brother,  to  whom  she  made  no  complaint, 
thon^rh  she  told  him  thereof  the  next  even- 
ing: that  the  next  day  after  the  Intercourse 
■be  denied  to  a  witness  that  she  had  been 
ravished;  and  that  the  defendant  was  not 
arrested  for  the  commission  of  the  alleged 
crime  ontll  January  5,  1901.  Tbe  Instruc- 
tion which  the  court  refused  to  give  at  de- 
fendant's request  Is  as  follows:  "Tou  are 
farther  Instructed,  gentlemen  of  the  Jury, 
that  before  you  can  find  the  defendant  guDty 
as  charged  In  this  case,  you  must  be  satis- 
fled  ftoin  the  evidence,  beyond  a  reasonable 


doubt  that  the  prosecutrix  resisted  tbe  de- 
fendant to  the  full  extent  of  her  ability  and 
strength  from  tbe  time  the  defendant  com- 
menced tbe  attempt  to  bare  intercourse  with 
her  till  said  act  was  accomplished,  and  that 
she  at  no  time  consented  thereto  during  said 
time;  and.  If  she  upon  that  occasion  at  any 
time  consented  to  have  Intercourse  with  said 
defendant,  be  would  not  be  guilty  of  the 
crime  of  rape,  and  your  verdict  should  be, 
'Not  guilty.'  "  Tbe  Instruction  complained  of 
Is  as  follows:  "Before  you  can  convict  tbe 
defendant  of  rape  in  this  case,  you  must  And 
that  he,  before  tbe  time  of  tbe  Indictment, 
had  carnal  knowledge  of  her,  and  did  It  by 
force,  she  at  no  time  consenting  to  the  act 
of  intercourse;  and.  If  she  at  any  time  con- 
sented to  the  Intercourse,  he  would  not  be 
guilty  of  rape.  There  must  be  honest,  ac- 
tual, bona  fide  resistance.  She  must  have 
used  force  to  prevent  him,  the  best  she  could. 
It  must  have  been  by  fwce  and  against  her 
will,  and  at  no  time  consented  to.  So,  if  It 
was  begun  by  force,  and  she  actually  con- 
sented before  the  act  was  completed.  It  would 
not  be  rape.  The  state  must  show  beyond  a 
reasonable  doubt  before  they  can  convict, 
that  tbe  act  was  committed  by  force  and 
against  the  will  of  the  prosecutrix,  If  com- 
mitted at  all."  Exceptions  having  been  re- 
served to  the  court's  action  in  these  respects, 
it  is  contended  by  defendant's  counsel  that 
error  was  committed  In  refusing  to  charge 
the  Jury  as  requested,  and  In  giving  the  In-  , 
structlon  complained  of. 

Considering  these  alleged  errors  In  the.  or- 
der of  their  assignment  defendant's  counsel. 
In  support  of  the  point  for  which  they  con- 
tend, rely  upon  the  case  of  People  v.  Dob- 
ring,  IT  Am.  Dec.  349,  In  which  it  was  held 
that  tbe  court  erred.  In  tbe  trial  of  an  indict- 
ment for  forcibly  ravishing  a  woman,  In  re- 
fusing, when  so  requested,  to  charge  the 
jury  that,  before  the  defendant  could  be 
convicted  of  rape,  they  must  be  satisfied 
from  the  evidence  that  she  resisted  him  to 
the  extent  of  her  ability  on  the  occasion. 
They  also  cite  People  v.  Morrison,  1  Parker, 
Or.  B.  625.  In  which  it  was  held  that  to 
warrant  a  conviction  for  rape,  it  ought  to 
appear  that  there  was  tbe  utmost  reluctance 
and  tbe  utmost  resistance  on  tbe  part  of  the 
female,  in  speaking  of  whom  Mr.  Justice 
Harris  says:  "The  prosecutrix,  if  she  was 
the  weaker  party,  was  bound  to  resist  to  the 
utmost  Xature  had  given  her  feet  and 
hands  with  wblcb  she  could  kick  and  strike, 
teeth  to  bite,  and  a  voice  to  cry  out.  All 
these  should  have  been  put  in  requisition  In 
defense  of  her  chastity."  We  cannot  give 
our  consent  to  such  a  harsh  doctrine,  and 
tblnk  tbe  better  rule,  and  the  reason  upon 
which  it  Is  founded,  are  announced  in  State 
V.  Shields,  45  Conn.  256.  Mr.  Chief  Justice 
Park,  speaking  for  the  court  In  deciding  that 
case,  says:  "The  defendant  requested  the 
conrt  to  charge  the  jury  that  to  constitute 
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the  Clime  of  rape.  It  was  necessary  that  the 
pKuecutrix  should  bare  manifested  the  ut- 
most reluctance,  and  should  liaye  made  the 
utmost  resistance.  The  court  did  not  comply 
with  this  request,  and  the  refusal  to  do  so  Is 
made  a  ground  for  asking  a  new  trial. 
While  It  may  be  expected  lu  such  cases,  from 
the  nature  of  the  crime,  that  the  utmost  re- 
luctance would  be  manifested,  and  the  ut- 
most resistance  made  which  the  clrcnmBtan- 
ces  of  a  particular  case  would  allow,  still,  to 
hold,  as  matter  of  law,  that  such  manifesta- 
tion and  resistance  are  essential  to  the  ex- 
istence of  the  crime,  so  that  the  crime  could 
not  be  committed  If  they  were  wanting, 
would  be  going  farther  than  any  well-con- 
sidered case  in  criminal  law  has  hitherto 
gone.  Such  manifestation  and  rralstance 
may  have  been  prevented  by  terror  caused 
by  threats  of  Instant  death,  or  by  the  exhibi- 
tion of  brutal  force  which  made  resistance 
utterly  useless;  and  other  causes  may  have 
prevented  nx^  extreme  opposition  and  resist- 
ance as  the  request  makes  essentlaL  The 
Importance  of  resistance  Is  slmtdy  to  show 
two  tiemeits  In  the  crime,— carnal  knowl- 
edge by  f<»ce  by  one  of  the  parties,  and  non- 
consent  thereto  by  tlie  otiier.  These  are  es- 
sential elements,  and  the  jury  must  be  fully 
satisfied  of  their  existence  In  ^very  caB%  by 
the  resistance  of  the  complainant.  If  she  had 
the  use  of  her  faculties  and  physical  powers 
at  the  time,  and  was  not  prevented  terror 
or  the  exhibition  of  brutal  force.  So  far 
resistance  by  the  complainant  Is  important 
and  necessary;  but  to  make  the  crime  hinge 
on  the  uttermost  exertion  the  woman  was 
physically  capable  of  making,  would  be  a  re- 
proach to  the  law  as  wdl  as  to  common 
sense.  Such  a  test  it  would  be  exceedingly 
difflcnlt;  If  not  Impossible,  to  apply  in  a 
given  case.  A  complainant  may  have  exert- 
ed herself  to  the  uttermost  limit  of  her 
strength,  and  may  have  continued  to  do  so  till 
the  crime  was  consummated.  Still,  a  Jury, 
sitting  coolly  In  deliberation  upon  the  trans- 
action, could  not  possibly  determine  whether 
or  not  the  limit  of  her  strength  had  been 
reached.  Tb^  could  nev^  ascertain  to  any 
great  degree  of  certainty  what  effect  the  ex- 
citement and  terror  may  have  had  upon  her 
physical  system.  Such  excitement  takes  away 
the  strength  of  one,  and  multiplies  the 
strength  of  another.  The  request.  In  sub- 
stance. Is  as  follows:  That  Inasmuch  as 
nonconsent  Is  to  be  proved  by  the  resistance 
made,  therefore,  If  the  resistance  falls  short 
of  the  extremeat  limit  that  could  have  been 
made,  the  deficiency  necesaarlly  shows  con- 
sent, and  should  be  so  charged  as  matter  of 
law.  The  fallacy  lies  In  the  assumption  that 
the  deficiency  In  such  cases  necessarily 
shows  consent   If  the  failure  to  make  ex- 


treme resistance  was  Intentional,  In  order 
that  the  assailant  might  accomplish  his  ptiiv 
pose.  It  would  show  "wnsent;  but,  without 
such  Intent,  It  shows  nothing  Imp(»tant  what- 
soever. The  whole  question  Is  one  of  fact, 
and  the  court  committed  no  error  In  bo  leav- 
ing It  to  the  Jury." 

It  Is  contended  that  the  Instruction  glvea 
by  the  court  of  Its  own  motion  does  not  prop* 
erly  state  the  law  In  refermce  to  the  meaa- 
nie  of  resistance  necessary  on  the  part  of  the 
prosecutrix -In  a  case  of  this  character,  and 
that  the  transcript  shows  that.  If  sbe  had 
made  any  opposltlcm  to  his  advances,  she 
could  have  secured  help  from  the  persfms 
living  In  the  bouses  near  which  the  <rffeiise 
was  committed.  As  the  bill  of  acqitioiu 
does  not  purpwt  to  contain  all  the  testioaony 
given  at  the  trial.  It  is  Impossible  to  state 
what  force  may  have  been  used  or  threats 
made  by  the  defendant  to  accomplish  his  pur- 
pose. While  it  appean  that  she  voluntarily 
accompanied  him  from  the  business  section 
to  the  residence  part  of  the  city,  It  will  be 
remembered  that  she  was  going  In  the  direc- 
tion of  her  home.  Her  outcry  when  assault- 
ed was  heard  by  a  witness  who  vras  within 
25  feet  from  the  place  where  the  outrage 
was  committed,  but  It  cannot  be  ascertained 
from  the  bill  <tf  exceptions  why  he  did  not 
go  to  her  relief,  unless  it  may  be  Inferred 
from  the  verdict  that  her  cry  tor  help  was 
suppressed  by  her  assailant,  so  that  In  the 
daritness  the  attention  of  the  witness  was 
not  particularly  attracted  by  her  indtotlnct 
entreaty  for  deliverance;  and.  If  she  were 
by  such  means  unable  to  summon  aid  when 
so  near,  how  could  It  be  opected  that  she 
woohl  be  heard  by  the  residents  of  the  hous- 
es a  block  or  more  away?  After  the  <^ense 
had  been  committed,  she  went  with  the  de- 
fendant to  the  business  section  of  the  <dty, 
in  going  to  which  sbe  met  her  brother,  to 
whom  she  made  no  complaint;  but  the  tran- 
script falls  to  show  the  age  or  manly  vigor 
of  her  rehitlve;  <w  what  threats  may  have 
snperlndnced  her  return,  or  prevented  her 
from  telling  her  brother  at  that  time  of  her 
shame,  and  of  the  author  of  her  dlshoow. 
What  has  been  here  said  Is  not  Intended  as 
a  review  of  the  evidence,  which  has  not  been 
brought  up,  but  to  show  that  In  the  absence 
of  all  testimony  lo  respect  to  threats  and 
the  degree  of  force  used,  It  will  be  presum- 
ed that  the  verdict  was  supported  by  evi* 
dence,  and  that  the  judgment  Is  according  to 
law.  State  v.  Gardner.  33  Or.  IBO,  64  Pac. 
809;  State  v.  Tucker,  36  Or.  291,  306,  61  Pat 
8{>4,  01  L.  R.  A.  246. 

The  Instruction  given  by  the  court  is  ce^ 
talnly  as  liberal  as  the  defendant  was  en- 
titled to  oiiect  and  hence  the  judgment  Is 
afBrmed. 
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SMALL  T.  LUTZ. 
(Snpreme  Oourt  of  Oregon.  Jaii.  27.  1902.) 

APPEAL— UNDEBTAKINO—SURBTIBS-SCRBTY' 
COMPANIES. 

Seas.  Laws  1809,  p.  228,  proTidia?  that 
the  qnalificatioiis  of  snreties  on  aj^al  bouds 
shall  be  the  same  as  In  bail  on  arrest,  and,  if 
excepted  to,  they  shall  justify  in  like  manner, 
and  Sess,  Laws  1901,  p.  77,  requiring  the  bond 
to  bfe  served  on  the  adrerse  party,  and  re- 
enactiofi  the  prerioua  provisions  as  to  qnaliflca- 
tion  of  sureties,  being  merely  re-enactments  of 
the  law  as  it  stood  before  uie  passage  of  the 
act  of  1899,  anthori^ng  snret?  companies  to 
become  saretiee  on  undertakings  in  appeal,  do 
not  impliedly  re[>eal  the  latter  act,  but  were 
intendra  only  to  change  the  manner  of  giving 
notice  of  an  appeal,  and  to  require  the  under- 
taking to  be  sored  on  the  adTWse  party. 

Ai^eal  from  clrctdt  court,  Moltnomab 

county. 

Action  between  Elmer  D.  Lutz  and  George 
H.  Small.  Prom  a  Judgment  in  faTor  of  the 
former,  the  latter  appeals.  Motion  to  dis- 
miss the  appeal  denied. 

C.  A.  Cogswell,  for  the  motiim.  B.  B. 
Beekman,  opposed. 

P£B  CURIAM.  This  motion  iuTolres  the 
sole  qoestlon  as  to  whether  a  qoallfled  sure- 
ty company  may  become  sorety  on  an  under- 
taking f<v  an  appeal.  In  1899  the  legislature 
passed  an  act  authorizing  such  companies 
to  become  sureties  on  undertakings,  inclqd- 
ing  tiiose  required  on  appeals,  which  pro- 
vides that  an  undertaking  so  executed  shall 
be  a  full  and  complete  compliance  with  all 
requirements  respecting  number,  character, 
quallflcatlon,  and  Justification  of  sureties. 
Sees.  Laws  1899,  p.  196,  S  6.  At  the  same 
session  an  act  was  passed  amending  section 
537.  Hill's  Ann.  Laws  Or.  (Sess.  Laws  1899, 
p.  228^.  relating  to  appeals,  which  re-enacts 
the  provision  of  the  act  of  October  27,  1870, 
that  the  qualification  of  sureties  in  under- 
takings on  appeal  shall  be  the  same  as  in 
bail  on  arrest,  and.  If  excepted  to,  shall  Jus- 
tify in  like  manner.  In  1901  the  section  was 
again  amended  by  requiring  the  undertaking 
on  appeal  to  be  served  on  the  adverse  party, 
but  re'-enacting  the  previous  provision  as  to 
the  qualifications  of  sureties  on  the  under- 
taking. Sess.  Laws  1901,  p.  77.  The  conten- 
tion Is  that  fbe  acts  of  1899  and  1901,  m  ref- 
erence to  procedure  on  appeal,  op^ted  to 
r^;ieal  by  Implication  the  provision  of  the 
statute  making  surety  companies  qualified 
sureties  in  undertakings  on  appeal.  A  suffi- 
cient answer  to  this  position  Is  that  the  pro- 
Tliton  in  the  acta  amending  section  537,  In 
tefereoce  to  the  qualification  of  sureties  on 
appeal  bonds,  is  not  a  new  legislative  decla- 
ration on  the  subject,  but  merely  a  re-en- 
actment of  the  law  as  it  stood  long  priw  to 
the  act  authorizing  surety  companies  to  do 
business  in  the  state,  and  is  thertfwe  not  in 
conflict  with  the  latter  act,  and  does  not  op- 
erate to  repeat  it  End.  Interp.  St  |  194; 
Eddy  V.  Elncaid,  28  Or.  S37,  41  Pac.  166.  666; 


Powell  V.  King,  78  Minn.  83,  80  N.  W.  8Ba 
An  examination  of  the  amendatory  acts 
cleariy  ^ws  that  the  sole  purpose  therectf 
was  to  change  the  manner  of  gMvig  notice 
of  an  appeal,  and  to  require  the  undntakiog 
to  be  served  on  the  advise  party,  and  not 
to  revise  the  subject  of  undertakings  on  ap- 
peal or  the  qnallflcatitm  of  sureties  therein. 
The  motkm  is  therefore  denied. 

(S  Idaho,  133) 
MTTEPHT  V.  RUSSELL  et  al. 
(Supreme  Court  of  Idaho.    Dec.  12,  1901.) 

CONTRACT  OF  8ALB— CONSTRUCTION— CROSS 
COMPLAINT— WITHDRAWAL  ~  DEMURRER  — 
COMMENCEMENT  OP  ACTION— DEFENSES- 
MOTION  TO  STRIKE. 

1.  A  threshing  machine  outfit  was  sold  by  R. 
&  Co.  to  M.  apon  a  conditional  warranty  con- 
taining the  following  clause,  to  wit:  "Contin- 
ued possession  or  use  of  the  machinery  for  six 
days  shall  be  conclusive  evidence  that  the  war- 
ranty is  fulfilled  to  the  full  satisfaction  of  the 
undersigned  (the  purchaser),  who  agrees  there- 
after to  make  no  farther  claim  <m  R.  &  Co. 
under  the  warranty."  Said  contract  also  pro- 
vided that  written  notice  of  defects  must  he 
given  to  K.  &  Co.  Bdd,  that  if  M.  had  pos- 
session of  said  machine  for  more  than  six  days, 
without  giving  the  notice  required  by  said  con- 
tract, be  waived  all  claims  for  damages  on  R. 
&  Co.  under  said  warranty.  The  failure  to 
give  the  stipulated  notice  was  an  acceptance 
of  the  machine  and  a  waiver  of  damages  for 
defects. 

2.  The  law  that  requires  the  seller  to  keep 
and  perform  his  part  of  the  contract  equally 
requires  the  pnrchaser  to  perform  his  part 
thereof. 

3.  The  provisions  of  section  4229,  Rev.  St., 
vests  a  -very  large  discretionary  power  In  the 
trial  court  and  is  suffldent  on  a  propw  show- 
ing, to  antiiorise  the  court  to  permit  the  with- 
drawal of  an  amended  cross  complaint,  and  file 
an  amended  demnrrer  to  the  complaint 

4.  Under  the  provisions  of  section  33i97,  Rev. 
St.,  the  action  is  commenced  by  filing  a  com- 
plaint In  substantial  compliance  with  the  pro- 
visions of  section  4168,  Id.,  and  the  subsegumt 
pleadings  mast  substantially  conform  .  to  the 
requirements  of  the  provisions  of  the  Code  of 
Civil  Procedure  for  pleadings  in  civil  actions. 

6.  A  Bubpcena  duces  tecum  is  the  usual 
means  of  compiling  the  production  of  papers 
to  be  used  in  the  trial  of  a  case. 

6.  Under  the  provision  of  section  4187,  Rev. 
St.,  the  defendant  is  permitted  to  set  forth  in 
his  answer  as  many  defenses  and  counter- 
claima  as  he  may  have,  and  such  defenses  may 
be,  to  a  certain  extent,  inconsistent  with  each 
other,  but  must  not  be  so  Inconsistent  liiat  th« 
proof  of  one  would  necessarily  disprove  the 
other.  This  action  in  reality  is  intended  as  a 
defense  against  the  foreclosure  of  a  chattel 
mortgage. 

7.  In  a  case  of  inconsistent  causes  ot  action 
or  defenses,  a  motion  to  strike  or  to  reqnhre 
defendant  to  elect  is  the  proper  procedure. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Nez  Perce  cotm- 
ty;  B.  C.  Steele,  Judge. 

Action  by  William  M.  Murphy  against  Rus- 
sell &  Co.  and  others.  Judgment  for  defend- 
ants, and  plaintiff  af^jieals.  Affirmed. 

Ben.  F.  Tweedy,  for  appellant  L 
Smith,  for  respondoitB. 

SULLIVAN,  J.  This  acttm  was  brought^ 
tmdor  the  provisions  of  sectim  8896,  Bev.  St. 

Digitized  by  Google 


422 


tt7  PACIFIC 


REPORTER. 


(Idabo 


to  contest  the  respondents'  rights  to  fore- 
close a  chattel  mortgage,  and  to  contest  the 
amount  claimed  to  be'  due  thereon. 

The  facts  out  of  which  It  arose  are  sub- 
stantlatlf  as  follows:  Russell  &  Co.,  of  Mas- 
slloD,  Ohio,  manufacturers  and  dealers  In 
threshing  machinery,  had  a  local  agency  at 
I^ewlston,  Idaho,  and  through  their  agent 
there  sold  to  the  appellant  a  threshing  outfit, 
consisting  of  a  separator,  wind-stacker,  an 
engine,  beltings,  trucks,  tanks,  Jackson  feed- 
er, Jackson  blocks.  Cyclone  auger-bagger, 
truck,  and  stacker,  and  all  fixtures  making 
a  complete  threshing  outfit.  All  of  this  prop- 
erty was  delivered  to  the  appellant  at  Lewis- 
ton,  Idaho,  and  the  purchase  thereof  was  ac- 
companied with  a  certain  warranty  as  to  the 
capability  of  the  machinery  performing  the 
work  for  which  It  was  intended. 

Said  warranty  contains,  among  others,  the 
following  provisions:  That  all  of  the  articles 
Hotd  were  of  Russell  &  Co.'s  manufacture, 
and  with  proper  management  capable  of  do- 
ing as  good  work  as  similar  articles  of  other 
manufacturers,  and  It  was  also  agreed,  as  a 
condition  of  said  warranty,  that  the  cylinder 
of  said  thrraher  should  run  at  a  minimum 
speed  of  1,000  revolutions,  and  not  exceeding 
1,200,  per  minute.  The  contract  remedy  is 
stated  as  follows:  "If  said  machinery,  or 
any  part  thereof,  shall  fall  to  fill  this  war- 
ranty, written  notice  shall  be  given  to  Rus- 
sell &.  Co.,  Massllon,  Ohio,  and  the  party 
through  whom  the  machinery  was  purchased, 
stating  wherein  It  fails  to  fill  the  warranty, 
and  time,  opportunity,  and  friendly  assist- 
ance given  to  reach  the  machinery  and  rem- 
edy any  defects.  If  the  defective  machinery 
cannot  then  be  made  to  fill  the  warranty,  it 
shall  be  returned  to  the  undersigned,  to  the 
place  where  received,  and  another  furnished 
on  the  same  terms  of  the  warranty,  or  money 
and  notes  to  the  amount  represented  by  the 
defective  machinery  shall  be  returned,  and 
no  further  claim  made  on  Russell  &  Co. 
Defects  or  failure  In  one  part  shall  not  con- 
demn or  be  grounds  for  claiming  renewal  or 
for  the  return  of  any  other  part."  The  con- 
tract also  contains  the  following  clause: 
"Continued  possession  or  use  of  the  machin- 
ery for  six  days  shall  be  conclusive  evidence 
that  the  warranty  Is  fulfilled  to  the  full  satis- 
faction of  the  undersigned,  who  agrees  there- 
after to  make  no  further  claim  on  Russell  & 
Co.  under  the  warranty."  Said  personal 
property  was  paid  for  by  promissory  notes, 
secured  by  two  mortgages,  one  on  real  estate, 
and  the  other  on  said  threshing  outfit.  The 
property  was  delivered  to  the  appellant  on 
the  14th  day  of  July,  1900.  On  the  31st  day 
of  July,  1900,  the  respondent  Russell  &  Co. 
begau  foreclosure  proceedings  for  the  pur- 
pose of  foreclosing  said  chattel  mortgage,  be- 
fore the  sheriff  of  Nez  Perce  county,  Idaho, 
by  virtue  of  the  following  provision  contain- 
ed in  said  chattel  mortgage,  to  wit:  "It  Is 
agreed  and  uuderstood  by  the  parties  hereto 
that  the  mortgagors  may  retain  possession 


of  said  property  at  their  own  expense,  and 
until  any  of  the  notes  secured  hereby  become 
due,  or  until  failure  of  any  of  the  conditions 
herein  expressed,  using  the  property  well  and 
keeping  the  same  in  good  repairs;"  and  "In 
case  default  shall  be  made  In  the  payment  of 
any  of  the  notes  herein  described,  •  •  • 
or  if  said  mortgagee,  its  successors  or  as- 
signs, shall  deem  itself  or  themselves  Inse- 
cure, then,  upon  the  happening  of  any  of  the 
said  contingencies,  the  whole  amount  secured 
herein  shall,  at  the  option  of  said  mortgagee, 
its  successors,  assigns,  agents,  or  attorneys, 
without  notice,  become  due  and  payable": 
and  further  authorized  foreclosure  and  sale 
thereof  in  the  happening  of  such  event. 

Said  machinery  had  been  in  the  posseeslw 
of  appellant  from  July  14,  1900,  to  July  31, 
1900.  On  the  latter  date  foreclosure  proceed- 
ings were  instituted,  through  the  sheriff, 
the  res[>ondents  claiming  that  said  promis- 
sory note  bad  become  due  by  the  happening 
of  the  events  above  mentioned  in  said  mort- 
gage, which  events  are  set  up  In  the  affi- 
davit instituting  such  proceedings,  and  arc 
as  follows,  to  wit:  "(1)  The  said  mortgagor 
has  abandoned  the  machinery  described  In 
said  mortgage  to  the  elements,  and  has  pub- 
licly stated  that  he  would  have  nothing 
whatever  to  do  with  it,  and  threatens  to 
and  has  left  the  same  to  be  damaged  and 
ruined  by  the  elements.  (2)  That  said  ma- 
chinery has  been  left  absolutely  without  any 
protection  whatever,  and  that  the  movable 
parts  thereof  are  in  great  danger  of  being 
stolen  or  carried  away,  and  the  material  val- 
ue of  such  machin^y  thereby  diminished, 
and  Its  market  value  greatly  deteriorated. 

(3)  That  he  has  not  taken  proper  or  any  nse 
or  care  thereof,  and  that  by  the  misuse  of 
the  same  to  which  he  has  subjected  It  the 
said  machinery  has  been  broken  in  parts, 
bolts  have  become  loose,  belts  become  loose, 
the  belts  thereon  were  Improperly  sewed,  and 
by  the  loosening  of  the  belts  and  bolts,  and 
the  lack  of  knowledge  in  handling  the  same, 
the  working  parts  of  the  machine  have  been 
greatly  and  largely  damaged  and  Injured. 

(4)  The  said  mortgagor  has  improperly  used 
said  threshing  machine,  in  that  he '  ran  a 
wagon  wrench  through  It,  and  broke  the  cyl- 
inder teeth  and  the  concaves,  and  has  fur- 
ther refused  to  permit  or  suffer  to  be  fixed 
the  damage  thus  done.  The  mortgagor  has 
attempted  to  run  the  said  machine  In  that 
condition,  and  has  further  split  the  wood- 
work and  three  of  the  steel  lifting  fingers 
therefrom,  and  has  generally  damaged  the 
said  machinery  In  the  short  time  he  has 
run  it,  more  than  the  same  would  naturally 
by  ordinary  wear  and  tear  thereof  be  done 
for  two  seasons  of  use  with  reasonable  care 
thereof.  (5)  That  said  mortgagor  has  fur- 
ther stated  that  he  would  under  no  consid- 
eration have  anything  further  to  do  with 
the  machinery;  that  he  would  never  use  It 
again;  that  his  attorney  bad  advised  him  not 
to  bother  with  it  further;  and  that  affiant 
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therefore  says  that  It  Is  the  Intention  and 
design  of  the  said  mortgagor  to  wreck  and 
min  the  said  machinery,  to  rendo*  It  worth- 
less, and  the  security  of  Russell  &  Co.  worth- 
lesB." 

The  affidavit  referred  to  was  delivered  to 
the  sberffT,  and  the  foreclosure  of  said  chat- 
tel mortgage  thereunder  bt'gan.  After  the 
required  affidavit  and  noOce  of  foreclosure 
had  been  seiTed  upon  the  ai^llant,  he  serv- 
ed written  notice  of  disclaimer  in  and  to  said 
threeblng  outfit  and  machinery  upon  the 
sheriff,  and  notified  him  to  turn  the  said 
property  ov«r--  to  Russell  &  Co.,  claiming 
tbor^  that  he  (the  appellant)  rescinded  the 
sale  aforesaid.  Thereafter,  on  August  2, 
190Q,  appellant  Instituted  this  action  for  the 
.  purpose  of  contesting  the  right  of  the  mort- 
gagee to  foreclose  said  mortgage  and  to  con- 
test die  amount  due  thereon. 

The  complaint  contained  two  causes  of  re- 
lief, which  were  In  the  nature  of  a  release 
by  rescission.  Thereafter,  a  demurrer  hav- 
ing been  sustained  thereto,  the  complaint 
was  amended,  setting  forth  three  causes  of 
action.— one  for  general  equitable  relief,  and 
two  for  damages.  The  equitable  relief  was 
asked,  first,  by  way  of  rescission,  and  then 
the  am^ded  complaint  again  sought  rescis- 
sion as  a  specific  remedy.  To  this  complaint 
respondents  demurred,  and  thereafter  an- 
swered and  filed  a  crods  complaint,  and 
thereafter  by  leave  of  court  withdrew  the 
answer  and  cross  complaint,  and  filed  a  mo- 
tion to  strike  and  also  filed  an  amended  de- 
murrer. Respondents  also  filed  a  motion  to 
compel  the  appellant  to  elect  which  of  the 
two  Inconsistent  causes  of  action  or  de- 
fenses to  the  foreclosure  he  would  proceed 
to  trial  npon,  and  appellant  elected  to  pro- 
ceed under  the  count  whlcb  set  up  rescission. 
The  amended  demurrer  was  sustained  as  to 
the  fourth  count  of  the  complaint,  and  the 
motion  to  strike  was  overruled.  Thereafter 
respondent  filed  an  answer  and  an  amended 
cross  complaint,  appellant  demurred  thereto, 
which  demorrer  was  snstained,  and  Judg- 
ment of  dismissal  CTtered,  from  which  a 
sqwrate  ai^eal  was  taken  by  the  respond- 
ents, and  the  opinion  therein  Is  reported  In 
Moridiy  t.  Russdl,  67  Pac.  427.  The  cause 
was  then  called  for  trial,  and  counsel  for 
respondents  moved  to  exclude  all  testimony 
and  to  dismiss  appellant's  complaint  uiwn 
numerous  grounds.  Said  motion  was  sus- 
talaed,  and  judgment  of  dismissal  entered 
dismissing  the  action.  This  appeal  Is  from 
said  Judgment.  Counsel  for  appellant  relies 
npon  five  errors  for  the  reversal  of  this 
case,  and  inserts  them  on  the  thirty-third 
and  thirty-fourth  pages  of  an  exhaustive 
brief.  If  the  errors  assigned  and  argued  In 
brief  of  connsel  were  Inserted  immediately 
after  the  Btatem«it  of  the  case  and  just 
preceding  the  argument,  such  arrangement 
would  be  more  convenient  for  the  court. 

Considerable  stress  by  respective  counsel 
Is  laid  upon  the  construction  of  the  provi- 


sions of  the  contract  of  sale  above  quoted, 
and  it  Is  necessary,  at  the  outset,  to  deter- 
mine the  proper  construction  of  thQse  provi- 
sions In  order  to  properly  decide  some,  If 
not  all,  of  the  errors  assigned.  The  contract 
Is  one  of  sale  and  warranty  on  the  part  of 
the  respondents,  and  contains  stipulations 
and  promises  on  the  part  of  the  appellant, 
and  under  that  contract  their  rights  must 
be  determined.  That  part  of  the  contract 
which  has  been  largely  dwelt  upon  in  argu- 
ment by  respective  counsel  is  as  follows: 
"Continued  possessIoD  or  use  of  the  machin- 
ery for  six  (6)  days  shall  be  conclusive  evi- 
dence that  the  warranty  Is  fulfilled  to  the 
full  satisfaction  of  the  undersigned  [the  ap- 
pellant], who  agrees  thereafter  to  make  no 
further  claim  on  Russell  &  Co.  under  the 
warranty."  It  is  also  agreed  as  follows: 
"If  said  machluCTy  or  any  part  thereof  shall 
fall  to  fill  the  warranty,  written  notice  shall 
be  given  to  Busseil  &  Co.,  Maasllon,  Ohio, 
and  the  party  through  whom  the  machinery 
was  purchased,  stating  wherein  it  fails  to 
fill  the  warranty,  and  time,  o];H>oi^tunlty,  and 
friendly  assistance  given  to  reach  the  ma- 
chinery and  remedy  any  defect."  It  Is  con- 
tended by  counsel  for  appellant  that  the  true 
meaning  of  the  provision,  to  wit,  "Continued 
possession  or  use  of  the  maciilnery  for  six 
(6)  days  shall  be  conclusive  evidence,"  means 
that  the  appellant  may  use  the  machine  for 
six  days,  and  until  be  has  done  so  his  time 
to  give  written  notice  does  not  begin  to  run; 
that  the  word  "possession"  really  means 
nothing  as  there  used.  While  counsel  for 
respondents  contends  that  that  provision 
means  Just  what  It  says,  to  wit,  "Continued 
possession  or  use  of  the  machinery  for  six 
days  shall  be  conclusive  evidence  that  the 
waiTanty  is  fulfilled,"  and  that  as  It  la  con- 
ceded appellant  took  possession  of  said  ma- 
chinery on  the  14th  day  of  July,  1900,  and 
never  served  a  written  notice  of  defects,  as 
required  by  said  contract,  he  Is  precluded, 
under  and  by  his  own  promises  contained 
therein,  from  claiming  any  damages  from 
Russell  &  Co.  under  said  warranty.  We 
think  the  provisions  of  said  contract  above 
quoted  are  too  plain  to  require  construction. 
Under  them,  six  days'  possession  of  said  ma- 
chinery (during  which  time  the  purchaser 
conld  use  the  same  if  be  desired  to  do  so) 
was  conclusive  evidence  that  the  warranty 
was  fulfilled  to  the  full  satisfaction  of  appel- 
lant. If  he  continued  In  possession  six  days 
without  serving  written  notice  of  defects,  as 
stipulated  and  agreed  In  said  contract,  he 
could  make  no  further  claim  on  Russell  &  Co. 
imder  the  T^arranty.  That  was  the  express 
contract  between  the  parties.  No  doubt  said 
provision  was  Inserted  in  said  contract  to 
require  the  appellant  to  proceed  at  once, 
after  taking  possession  of  said  machinery 
and  make  the  proper  test,  to  determine 
whether  It  was  In  all  respects  as  warranted, 
If  he  cared  to  do  so.  It  was  a  reasonable 
provision  If  the  time  was  of  sufficient  length 
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to  make  tbe  necessary  test  If  it  was  not, 
api^Utint  should  not  have  agreed  that  It 
was.  It  is  well  settled  that,  wbere  prop- 
erty Is  delivered  to  tbe  ba;er  on  trial  or  ap- 
proval,  tbe  title  tbereto  passes  to  bim  on  tbe 
expiration  of  tbe  time  limited  for  trial.  It 
is  said  in  Tiff.  Sales,  pp.  91.  92:  "If.be  does 
not  signify  bis  approval  or  acceptance,  but 
retains  the  goods  without  giving  notice  'of 
rejection.  It  Is  generally  held  that  tbe  prop- 
erty passes  on  tne  expiration  of  tbe  time 
limited  for  trial."  Even-han,ded  Justice  re- 
(juires  Russell  &  Co,  to  keep  its  promises, 
and  It  equally  requires  tbe  appellant  to  faith- 
fully keep  his  part  of  the  agreement.  It  is 
a  well-recognized  rule  of  law  that  parties 
may,  by  tbe  express  terms  of  their  contracts 
of  sale,  make  tbe  retention  of  the  property 
without  complaint,  or  a  failure  to  give  notice 
of  defects  to  the  seller  within  a  certain  time, 
conclusive  evidence  that  the  warranty  is  ful- 
filled to  the  satisfaction  of  the  purchaser. 
Mecbem,  Sales,  S  1396.  In  Fumeaux  v. 
Esterly  (Kan.)  13  Pac.  824,  It  Is  held  that 
wbere  a  machine  Is  sold  upon  a  conditional 
warranty,  which  expressly  provides  that  the 
purchaser  shall  have  a  certain  time  in  which 
to  test  the  machine,  and  If  It  falls  to  fulfill 
the  warranty  tbe  purchaser  shall  give  the 
seller  written  notice  stating  wherein  It  falls 
to  avail  himself  of  the  benefits  of  tbe  war- 
ranty, the  purchaser  must  render  substan- 
tial compliance  with  tbe  agreement,  and,  if 
no  written  or  actual  notice  was  given,  tbe 
warranty  cannot  be  enforced  against  tbe 
seller.  In  that  case  tbe  machine  was  pur- 
chased upon  the  following  conditional  war- 
ranty and  agreement:  "This  machine  is  well 
made,  of  good  material,  and,  under  proper 
management.  Is  capable  of  doing  first-class 
work;  tbe  purchaser  agreeing  to  see  that 
tbe  machine  is  properly  operated.  The  pur- 
chaser shall  have  one  day  to  give  it  a  fair 
trial,  and.  If  it  should  not  work  well,  he  Is 
to  give  written  "notice  stating  wherein  it 
falls.  •  •  After  trial  had  been  had 
the  purchaser  gave  verbal  notice  to  the  local 
agent,  and  he  sent  a  man  to  remedy  tbe  de- 
fect, and  the  agent  residing  at  Kansas  City, 
Mo.,  sent  several  men  for  tbe  same  purpose, 
but  tbey  failed  to  make  it  work  well.  The 
purchaser  kept  tbe  machine  through  two 
harvests,  and  then  returned  it.  Tbe  court 
held  that,  having  kept  tbe  machine  beyond 
tbe  time  agreed  to  for  the  test,  be  could  not 
i-eturn  It,  having  failed  to  give  tbe  notice  re- 
quired by'  tbe  written  agreement  In  Pal- 
mer v.  Banfiel  CWls.)  56  N.  W.  1090,  tbe  court 
said:  "Defendant  to  whom  plaintiff  bad  sold 
a  harvesting  machine,  to  be  paid  for  if  it 
should  prove  satisfactory  after  using  tbe  ma- 
chine for  a  day  and  a  half,  decided  to  re- 
turn It  for  defects,  but  In  order  to  finish  his 
harvetiting  used  it  the  next  day,  and  then 
offered  to  return  it  Held  an  acceptance  by 
which  defendant  waived  tbe  right  to  return 
it."  On  the  same  point,  see  Kusaell  v.  Mur- 
drck  (Iowa)  44  N.  W,  237.  The  contract 


there  provided  as  follows:  "If  said  machin- 
ery or  any  part  thereof  shall  fall  to  fill  the 
warranty  within   ten   days   of   first  use, 
•    •    ♦ The  defendants  claimed  that  the 
machinery  did  not  comply  with  the  war- 
ranty, and  they  did  not  return  It  or  offer  to 
return  it  until  more  than  two  years  after 
that  action  was  commenced,  and  did  not 
give  written  notice  of  the  failure  of  tbe  ma- 
chinery to  comply  with  the  warranty  "with- 
in ten  days  of  first  use,"  as  agreed,  and  ueM 
that  defendants  could  not  recover  damages 
because  of  the  failure  of  tbe  machinery  to 
comply  with  the  warranty,  tor  the  reason 
that  tbey  did  not  give  the  notice  In  the  time 
provided  in  the  contract  and  retained  pos- 
session of  the  property  after  It  should  have 
been  returned  under  the  terms  of  the  con- 
tract   In  Fahey  v.  Machine  Co,  (N.  D.)  55 
N.  W.  580,  44  Am.  St  Rep.  554,  the  doctrine 
of  Furneaux  v.  Esterly,  supra,  is  approved, 
and  the  necessity  of  the  purchaser's  full  com- 
pliance with  the  provisions  of  the  contract 
of  purchase  clearly  set  forth.   The  court 
says:  "To  recover.  It  was  Incumbent  on  the 
plaintiff  to  show  that  he  bad  performed  all 
tbe  conditions  precedent  of  the  warranty  to 
be  performed  on  his  part.   This  he  did  not 
do.    Mere  breach  of  tbe  warranty  did  not  «i- 
title  blm  to  rely  upon  its  promises.   He  most 
have  taken  action  to  hold  tbe  defendant  to 
Its  warranty,  after  a  breach.    •    •    •  Fail- 
ure to  give  such  notice,  It  Is  provided.  Is  con- 
clusive  evidence  against   the  purchasa''B 
right  to  rely  upon  tbe  warranty.   The  same 
even-handed  justice  which  requires  the  de- 
fendant to  keep  Its  promises  demands  of 
plaintiff  that  he  perform  his  part  of  tbe 
agreement.    Neither  will  It  do  to  assert  that 
notice  to  the  company,  in  addition  to  notice 
to  the  agent  from  whom  tbe  machine  was 
received,  was  of  no  value  to  the  company. 
The  plaintiff  has  foreclosed  all  Inquiry  Into 
that  question  by  agreeing  to  give  such  ncH 
ttce.    *   *   *    In  this  case  notice  was  givm 
to  the  agent  but  no  notice,  either  written  or 
oral,  was  ever  given  to  the  company,  as  re- 
quired by  the  warranty.   •   •   ♦   The  pow- 
er to  waive  notice  was  not  in  fact  v^ted  in 
these  experts,  or  any  one  of  them,"  etc 
"For  the  failure  of  the  court  In  refusing  to 
take  the  case  from  the  jiury  on  the  ground 
that  plaintiff  had  failed  to  comply  with  the 
condition  of  the  warranty  requiring  written 
notice  of  tbe  defect  to  be  given  to  the  com- 
pany at  their  office  in  Whitewater,  Wis., 
the  order  denying  a  new  trial  is  reversed, 
and  a  new  trial  is  ordered."    See,  alsOk 
the '  following  authorities  bearing  on  tbe 
question  under  consideration:   Webster  v. 
Insurance  Co.  (lowat  25  N.  W.  675;  Ma- 
cbbie  Co.  T.  Vennum  (Dak.)  23  N.  W.  563; 
Wendall  v.  Osborne  (Iowa)  18  N.  W.  709; 
Bayllss  v,  Hennessey  (Iowa)  6  N.  W.  46; 
Staver  v.  Rogers  (Wash.)  28  Pac.  906;  Ma- 
chine Co.  V.  Hartman  (Neb.)  63  N.  W.  666; 
Latham  v.  Bausman  (Minn.)  38  N.  W.  776, 
By  the  agreement  oif  the  appelant  abova 
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quoted,  be  had  but  six  days  after  taking  poa- 
sesBlon  of  said  machlDery  In  which  to  test 
tiie  same,  and  serve  written  notice  on  Rus- 
sell &  Co.,  of  any  defects  that  the  machinery 
contained,  and  If  he  failed  to  do  so  he  agreed 
thereafter  to  make  no  farther  claim  on  Ros- 
sell  A  Co.  under  the  warranty  contained  In 
said  contract  of  sale. 

With  this  Interpretation  or  construction  of 
said  qaoted  clanses  of  the  contract,  we  shall 
proceed  to  apply  It  to  the  complaint  of  the 
appellant  and  to  the  contentions  of  respective 
counsel  on  this  appeal. 

The  Court  permitted  counsel  for  reepoud- 
ents  to  withdraw  Us  answer  to  the  amend- 
ed comi^lnt,  and  file  an  amended  dunur- 
rw.  That  action  of  the  court  Is  assigned  as 
error.  It  appean  that  conns^  for  respond- 
mtB  demorred  to  the  amended  comj^alot, 
tad  the  demurrer  was  ororuled.  Thereupon 
an  answer  and  cross  complaint  was  filed. 
Thereafter  counsel  for  respcmdentfl  made  ap- 
plication to  the  court  to  withdraw  the  an- 
swer and  cross  complaint,  and  for  leave  to 
file  an  amended  demurrer,  which  appllcadon 
was  granted,  and  the  answer  and  cross  com- 
plaint withdrawn,  and  a  demurrer  filed.  The 
demurrer  was  sustained  as  to  the  fourth 
count  of  the  comndalnt,  and  overruled  as  to 
the  othff  counts.  It  Is  contended  by  appel* 
lant  that  an  answer  filed  after  demurrer  Is 
overruled  waives  all  defects  In  the  complaint, 
except  those  which  may  properly  be  taken 
idTantage  of  on  motion  In  arrest  of  Judg- 
ment; dtlnfif  Pence  v.  Durbln.  1  Idaho,  S50, 
and  Burrows  v.  McCalley,  17  Wash.  269,  49 
Pac.  608.  The  rule  laid  down  In  those  caseg 
ve  do  not  question,  and  It  was  applicable  to 
tbe  case  at  bar  had  the  answer  not  been 
wltbdrawn;  hut  we  think  It  te  In  tbe  l^al 
discretion  of  the  court,  on  proper  ap^lcatlon, 
to  permit  a  party  to  withdraw  his  answer 
and  file  an  amended  demurrer.  The  record 
fails  to  show  that  it  was  an  abuse  of  dis- 
cretion to  permit  the  answer  and  cross  com- 
plaint to  be  withdrawn  and  an  amended  de* 
miurer  to  be  filed. 

It  Is  not  competent  for  a  party  to  inter- 
pose different  demurrers  to  the  same  plead- 
ing, except  by  permission  of  the  court;  and 
vbere  no  objection  is  taken  on  either  of  tbe 
STonnds  enumerated  in  section  4174,  Rev.  St. 
either  by  demurrer  or  answer,  the  defendant 
most  be  deemed  to  have  waived  the  same,  ex< 
ceptlQg  MUy  the  objection  to  the  Jurisdiction 
of  tbe  court,  and  the  objection  that  the  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  Section  4178,  Rev. 
8t  A  very  large  discretionary  power  Is 
Tested  in  the  trial  court  by  the  provisions  of 
sectltm  4229,  Rev.  St  Its  provisions  are 
broad  enough  to  authorize  the  court  to  permit 
the  withdrawal  of  an  answer  and  cross  com- 
plahit  and  to  file  an  amended  demurrer  to 
the  complaint 

Tbe  second  error  assigned  Is  the  overruling 
of  appellant's  motion  to  compel  Russell  & 
Go.  to  file  the  orlghial  affidavit  in  the  chattel 


mortgage  foreclosure  proceedings,  or  to  com- 
pel It  to  file  a  complaint  setting  up'th^  right 
to  a  deficiency  Judgment,  and  facts  showing 
the  right  to  foreclosure  of  tbe  chattel  mort- 
gage before  the  sheriff.  This  assignment  in- 
volves the  proper  procedure  in  an  action  of 
this  bind.  Section  3397,  Rev.  St.,  provides 
that  the  right  of  the  mortgagee  to  foreclos- 
ure, as  well  as  the  amount  claimed  to  be  due, 
may  be  contested  in  the  district  court  by 
any  person  Interested  In  so  doing,  and  said 
section  declares  that  an  injunction  may  is- 
sue for  that  purpose.  This  section  evidently 
contemplates  an  action  In  the  district  court. 
Under  the  provisions  of  our  Code  of  Civil 
Procedure,  actions  are  brought  by  filing  a 
complaint  Section  4168  provides  that  a  com- 
plaint must  contain  the  title  of  the  action, 
the  name  of  the  court  and  county  In  which 
the  action  Is  brought  and  the  names  of  the 
parties  to  the  action.  It  must  also  contain 
a  statement  of  the  facts  constituting  the 
cause  of  action  In  ordinary  and  concise  lan- 
guage, and  a  demand  for  the  relief  which 
tbe  plaintiff  claims.  In  the  case  at  bar  the 
statement  of  facte  must  be  sufficient,  if  de- 
nied, to  put  In  issue  the  right  of  tbe  mort- 
gagee to  foreclose  his  mortgage,  if  it  is  in- 
tended to  contest  that  point,  and  should  also 
contein  a  statement  of  facts  sufficient  to  put 
In  Issue  the  amount  claimed  to  be  due  on 
snch  mortgage,  if  it  Is  Intended  to  contest 
that  point  Upon  the  filing  of  the  complaint 
a  summons  may  be  issued,  and  the  defendant 
served  and  brought  Into  court,  and  he  Is  en- 
titled to  the  statutory  time  for  answering. 
After  the  complaint  Is  filed  upon  proper  ap^ 
plication  of  the  plaintiff  and  on  filing  of  a 
proper  bond,  an  injunction  may  be  Issued  to 
restrain  the  sheriff  from  proceeding  with  the 
foreclosure  until  the  further  order  of  the 
court  But  the  action  may  be  maintained 
without  the  Injunction.  As  to  the  motion  to 
compel  the  respondents  to  file  In  the  trial 
court  the  original  affidavit  In  the  chattel 
mortgage  fweclosore  proceeding,  we  will  say 
that  section  830^,  Rev.  St.,  provides  that  the 
sheriff,  after  making  the  sale  under  the  fore- 
closure proceedings,  raufrt  make  a  return  of 
his  doings  therein  npcm  the  said  affidavit  and 
file  the  same  with  the  derk  of  the  district 
court  of  the  county  in  which  sach  foreclosure 
was  made.  And,  as  It  is  shown  by  tbe  record 
that  said  sale  was  made  long  before  said 
motion  was  heard,  we  presume  tbe  sheriff 
did  his  duty  in  making  said  return.  The  trial 
court  would  not  be  Justified  in  making  the 
desired  order  unless  it  was  made  to  appear 
that  respondente  had  said  affidavit  in  their 
possession,  and  failed  or  refused  to  produce 
It  upon  demand  being  made  therefor.  A 
subpcena  duces  tecum  is  the  usual  method  of 
requiring  the  production  of  a  paper  on  the 
trial  ot  a  case.  The  court  did  not  err  In  over- 
ruling said  motion. 

Sustaining  respondente'  motion  to  compel 
the  appellant  to  elect  between  the  remedies 
of  lesdsslon  and  breach  of  wananty  ia  the 
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second  error  assigned.  Relief  Is  sought  by 
the  third  count  of  the  complaint  on  the 
ground  of  rescission  of  the  ccaitract;  and  by 
the  fifth  count  relief  Is  sought  by  vay  of 
damages  for  breach  of  said  contract,  and  It 
Is  contended  that  said  causes  of  action  are 
inconal8t«it  with  each  other,  and  for  that 
reason  tiie  action  of  the  court  in  compelling 
appeUant  to  elect  on  which  of  said  incim> 
Bistent  causes  of  action  be  would  proceed  to 
trial  was  error.  Under  the  provisions  of 
section  4187,  Ber.  St,  the  defendant  la  per- 
mitted to  set  forth  In  his  answer  as  many 
d^aises  and  counterclaims  as  he  may  have, 
and  to  a  c^taln  extent  those  defauie»  may 
be  inconsistent  with  each  other,  but  such  de- 
fenses must  not  be  so  Inconsistent  that  the 
proof  of  one  defense  would  neceasarlly  dls- 
prove  the  other.  HoUenbeck  t.  Glow,  9 
How.  Prac.  288.  See,  also,  Baumgartner  t. 
Vollmer  (Idaho)  49  Pac.  729.  In  Caldwell  t. 
Buddy  (Idaho)  1  Pac.  339.  by  our  territorial 
supreme  court  it  waa  held  that  objection  to 
an  answer  that  it  contains  inamslstent  de* 
fensea  cannot  be  made  by  demurrer,  but 
may  bf  motion  to  strike  out  or  to  require 
dtfendant  to  elect  upon  which  he  will  stand. 
(That  case  is  not  r^rted  In  2  Idaho,  but 
wlU  be  found  In  2  Idaho  [N.  S.]  6.)  It  is 
held  in  Bell  t.  Brown,  22.  Oal.  671,  that  sev- 
eral defenses,  InconsistNit  with  each  other, 
may,  under  proper  circumstances,  be  set  up 
In  a  Terifled  answer,  and,  where  the  incon- 
sistency arisea  by  implication  of  law,  being 
in  the  nature  of  t^eas  of  confession  and 
avoidance,  as  distinguished  from  denials; 
as,  for  Instance,  such  defenses  as  set-off, 
counterclaim,  discharge  in  Insolvency,  -  or 
bankruptcy,  the  statute  ot  limitations,  etc., 
in  which  matters  In  avoidance  of  the  plalu- 
tUTs  claim  are  set  up.  may  be  pleaded  as 
separate  defenses,  but  defenses  that  are  so 
luconsistrait  with  each  other  that  the  proof 
ot  one  will  necessarily  disprove  the  other 
cannot  be  set  up  in  the  same  pleading.  The 
proof  of-  rescission  would  necessarily  dis- 
prove any  and  all  damages  for  the  breach 
of  Uie  contract  and  vice  versa. 

The  record  shows  that  thwe  could  have 
been  no  rescission,  and  also  shows  that  no 
danugee  could  be  recovered  because  of  de- 
fects In  machinery  under  said  written  war- 
ranty. For  those  reasons,  and  the  further 
reason  that  the  averments  and  allegations 
contained  in  the  complaint  are  not  sufficient 
to  put  In  Issue  the  respondents'  right  to  fore- 
close said  mortgage  or  the  amount  claimed 
to  be  due  bn  said  mortgage  Indebtedness, 
there  was  no  error  In  compiling  the  appel- 
lant to  elect,  and  thereafter  dismissing  his 
ctmii^int.  Doubtless,  If  appellant  had  ap- 
plied to  the  trial  court  to  amend  his  com- 
plaint before  the  Judgment  of  dismissal  was 
entered,  the  court  would  have  permitted  him 
to  do  so.  Under  the  proper  construction  of 
the  warranty  ctause  contained  in  said  con- 
tract of  purchase,  as  above  indicated,  the 
plaintiff  cannot  recover  any  damages  be- 


cause ot  defects  In  said  machinery,  for  the 
reason  that  he  failed  to  give  notice  ot  sucli 
defects  withtai  the  stlpuhtted  time.  Tliat 
being  true,  no  substantial  right  of  the  ap- 
pelant was  affected  by  compelling  him  to 
elect  on  which  of  said  causes  he  would  pro- 
ceed to  trial,  concedtaig  that  It  was  error  to 
comp^  him  to  do  so.  The  failure  to  give 
notice  of  defects  or  return  the  macblnery 
within  the  time  agreed  up<m  made  the  sale 
absolute  and  It  was  then  too  late  to  resdnd. 
After  appelant  had  elected  to  go  to  trial 
on  the  coout  of  the  complaint  alleging  re- 
scission, It  was  not  error  to  sustain  re^nd- 
ents*  motion  to  dismiss  appeUanfs  action  oa 
the  several  grounds  stated  In  said  motion. 
The  complaint  shows  no  ground  for  equlta^ 
ble  interference  or  r^ef.  and,  if  it  be  true 
that  appelant  has  suffered  damages  by 
reason  of  tiie  respondents  taking  poasessloa 
of  said  machinery  In  the  foreclosure  iHroceed- 
Ings  before  the  sheriff,  appeUant  may  set  up 
such  damage  as  a  defense  or  partial  defoiw 
hi  the  action  to  forechise  the  real  estate  mort- 
gage, or,  in  case  that  actiim  Is  not  prosecuted 
to  a  final  determination  by  a  separate  actiwi 
for  damages. 

Under  the  provisions  of  subdivision  2,  1 
4168,  Bev.  St,  the  compUlnt  whether  In 
actions  at  law  or  suits  In  equity,  must  con- 
tain a  statement  of  the  facts  In  ordin&ry 
and  concise  language;  and  section  1,  art  5. 
of  the  constitution  of  Idaho,  provides  that 
the  distinctions  between  actions  at  law  and 
suits  In  equity,  and  the  forms  of  all  such 
actions  and  suits,  are  prohibited, 'and  tlitt 
there  shall  be  but  one  form  of  action  for 
the  enforcement  or  protection  of  private 
rights  or  the  redress  of  private  wrongs, 
which  shall  be  denominated  a  "civil  action." 
Under  said  provisions  a  great  diange  has 
been  made  In  the  forms  of  [headings,  and  the 
common-law  distinctions  between  actfouii  st 
law  and  suits  in  equity;  as.  under  our  pn^ 
tice.  relief  at  law  and  in  equl^  may  be 
granted  In  the  same  action,  and  the  technlctl 
forms  of  common-law  pleadings  are  ab(d- ' 
ished,  and  all  that  is  now  required  in  the 
complaint  so  for  as  the  facts  are  concerned, 
is  a  statement  ot  them  in  ordinary  and  con- 
cise language.  Since  the  enactment  ot  our 
Code  of  Cl^l  Procedure  and  the  section  of 
the  state  constitution  above  cited  the  qoes- 
tlon  Is  not  whether  the  ^alntiff  has  a  legil 
right  or  an  equitable  one,  or  the  defendant 
a  legal  or  equitable  defense  against  jdafn- 
tiff's  claim,  but  whether,  accwdlng  to  tiie 
whole  law  applicable  to  the  case,  the  plain- 
tiff makes  out  the  right  which  he  seeks  to 
establish,  or  the  defendant  shows  that  the 
plaintiff  ought  not  to  have  the  relief  wogtit 
In  our  system  of  procedure  a  single  court  bas 
Jurisdiction  botb  in  taw  and  In  equity,  >nd 
administers  Justice  In  one  common  form  of 
procedure,  and  of  necessity  the  two  3or1sdl^ 
tious,  to  a  large  extent  are  blended,  and  botb 
legal  and  equitable  relief  may  be  granted  Id 
the  same  action.  If  the  pleader  In  bis  com- 
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plaint  state  the  facta  In  ordinary  and  con- 
clie  language,  and  those  facts,  it  proved,  en- 
tltie  him  to  any  relief  whatever,  whether  le- 
gal or  equitable,  or  both,  tlie  courts  of  gen- 
enl  Jurisdiction  of  this  state  have  jurisdic- 
tion to  grant  him  such  relief.  The  com- 
Idalnt  under  consideration  falls  to  state  facts 
snOlclent  to  pnt  In  Issue  the  facts  whether 
said  chattel  mortgage  was  due  at  the  thae 
the  foreclosure  thereof  was  begun  or  the 
amount  due,  and  for  that  reason  the  court 
did  not  err  In  dismissing  said  complaint 

As  the  record  contains  no  prejudicial  er- 
nr.  the  Judgment  must  be  affirmed,  with 
costs  In  favor  o(  respondoits. 

QUARI^S*  a      and  8TOCX8LAGBB, 
concur. 


9  Idaho.  lEl) 

UUBPHT  at  aL  T.  RUSSBIjIi  ct  al' 

(Supreme  Court  of  Idaho.   Dec.  IS,  1801.) 

CUNGB  OF  TBKUB— HULTIPLICirr  OT  SUITS 
—COUNTERCLAIM. 

1.  Where  a  cross  complainaat  seeks  to  have 
a  mortgage  on  real  estate  foreclosed  in  an 
action  brought  to  cootest  the  foreclosure  'of  a 
dutial  mortgage,  and  movee  for  a  change  of 
TCQue  on  the  sole  ground  that  the  real  estate 
described  in  the  mortgage  is  situated  in  au- 
other  county.  It  Is  not  errco-  for  the  court  to 
den7  the  motion. 

2.  Sections  4183-4185,  Bev.  St.,  are  intended 
to  prevent  a  multiplici^  of  suits,  and  require 
a  uuse  of  action  arising  out  of  die  transaction 
set  forth  in  the  complaint  as  a  ba^  of  plain- 
tiff's claim,  or  coonected  therewith,  to  be  Bet 
forth  in  the  answer  as  a  counterclaim,  or  In  a 
cross  complaint.  If  the  defendant  desires  to 
anil  bimseif  of  mch  eonnt«daim  «t  cause 
of  action. 

(SrilabiM  hj  the  Oosrt) 

Appeal  from  district  court,  Nes  Perce  conn- 
tr;  £.  G.  Steele,  Judga 

Action  WllUam  Muri^  uid  others 
i^slDBt  Bnssell  ft  Ca  and  Mbera  to  contest 
foredocure  of  chattel  mortgage.  Gros9  com- 
pWnt  to  foreclose  real  estate  mortgage. 
Cross  complaint  dhmilssed,  and  defendants 
appeal.  Reversed. 

1.  N.  Smith,  for  appellauta.  Ben.  F. 
Tweedy,  for  respondents. 

SULLIVAN,  J.  This  Is  an  appeal  from 
t  Judgment  dismissing  appellants'  amended 
cross  complaint,  which  will  be  hereafter  re- 
ferred to  as  the  cross  complaint  The  facts 
of  the  case  are  folly  set  (orth  in  the  case  of 
Murphy  r.  Bussell,  decided  at  this  term,  and 
reported  In  67  Pac.  421.  This  action  was 
broi^bt  under  the  provisions  of  section  8896, 
Rev.  St.,  to  contest  the  foreclosure  of  a  chat- 
tel  mortgage,  and  this  Is  an  appeal  by  the 
KspoDdents  In  that  appeal.  The  appellants 
lUttsell  &  Co.  filed  a  cross  complaint,  where* 
b:r  they  sought  to  foreclose  a  real  estate 
■nortgage  (executed  by  the  plaintiff  Murphy 
ud  his  wife  as  additional  aecurity  for  the 
ixqvent  of  tbe  promissory  notes  given  for 
die  threshing  machine  jnentloned  In  tb*  con- 
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plaint)  for  the  balance  due  thereon  after 
the  application  of  the  proceeds  received  from 
the  foreclosure  of  the  chattel  mortgage  men- 
tioned in  the  complaint  The  real  ratate 
covered  by  said  mortgage  was  situated  In 
Idaho  county,  and  this  action  was  brought. 
In  Nez  Perce  county.  After  filing  said  cross 
complaint  appdiants  RusseU  ft  Oo.  moved 
for  a  change  of  venue  from  Nez  Perce  coun- 
ty to  Idaho  county,  where  said  real  estate 
was  located,  which  motion  was  denied.  To 
the  cross  complaint  respondents  Murphy  and 
wlte  demurred.  The  demurrer  was  sustain- 
ed, and  the  court  entered  Judgment  dismiss- 
ing the  cross  complaint,  from  which  Judf- 
ment  this  appeal  was  taken.  Appellants  as- 
sign as  error  the  order  of  the  court  Aeof- 
iQg  the  motion  for  a  change  of  vome. 

The  motion  for  a  change  of  venue  was 
baaed  on  the  ground  that  the  cross  complaint 
was  filed  for  the  purpose  of  foreclosing  a 
real  estate  mortgage  on  land  situated  In 
Idaho  county,  the  counsel  for  appellants  con- 
tending that  the  rights  of  Russ^  &  Ca 
could  not  be  adjudicated  without  a  change 
of  the  place  of  trial  to  the  county  where  the 
real  estate  Involved  was  situated.  In  de- 
ciding said  motion  the  court  took  the  view 
that  ss  this  action  was  only  for  the  c(hi- 
test  of  a  chattel  mortgage  foreidosure  be- 
fore the  sberlff.  the  cause  of  action  set  up 
in  said  cross  complaint  could  not  be  tried  In 
this  suit  and  for  that  reason  denied  the  mo- 
tion for  a  change  of  venue,  and  dismissed 
the  cross  complaint  The  respondents  had 
the  right  to  have  the  action  to  contest  the 
foreclosure  of  said  chattel  mortgage  tried 
In  Nez  Perre  county,  under  the  facts  of  this 
case.  In  other  words,  the  apptitants  were 
not  entitied  to  a  change  of  venue  to  Idaho 
county  simply  because  the  real  estate  Involv- 
ed was  situated  in  the  tatter  comity.  The 
court  sitting  In  Nez  Perce  county,  had  Jo- 
rlsdlcUon  to  euter  a  decree  foreclosing  said 
mortgage,  and  the  mere  fact  of  the  location 
in  Idaho  county  of  the  real  estate  InvtHved 
was  not  a  snfflclent  cause  for  a  change  of 
venue.  Under  the  provisions  of  section  4124,  - 
Rev.  St,  an  action  may  be  tried  In  any 
county  where  commenced,  unless  proper  ap- 
plication Is  made  for  a  change,  and  we  think 
the  case  at  bar  Is  one  in  which  the  cross 
complainant  has  not  the  absolute  rij^t  to  a 
change  of  venue  because  of  Issues  made  tgr 
his  cross  complaint  and  answer  theretOw 
This  action  was  brought  to  contest  the  fore- 
closure of  a  chattel  mortgage  before  the  shOPf 
Iff  of  Nea  Perce  county,  and  the  real  estate 
mortgage  sought  to  be  foreclosed  by  the 
cross  complainants  was  given  to  secure  tile 
same  debt  that  said  chattel  mortgage  was 
given  to  secure.  Both  mortgages  were  « 
part  of  the  same  transaction.  That  being 
true,  the  cross  complainants,  who  are  appel- 
lants here,  had  a  right  to  thus  ask  for  a  fore- 
closure of  said  real  estate  mortgage. 

Sections  4188-4185,  BeT.  St,  an  tntaodetf 
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t«  preroit  «  multlpllcltj  of  salts,  and  to 
compel  the  settlement  of  all  controrenlea 
and  causes  of  action  between  the  parties 
which  arise  out  of,  or  are  connected  with, 
the  transaction  out  of  which  the  ptalntlfTs 
caiwe  of  action  arose.  In  Stevens  v.  Associa- 
tion, 51  Fac.  779,  thta  conrt  held  that  said  sec- 
tions of  our  statute  were  Intended  to  prevent 
a  mnltIpUclt7  of  salts,  and  that  a  canse  of 
action  arising  out  of  the  transaction  set 
forth  In  the  complaint  as  the  foundation  of 
plalntlCTs  claim  or  connected  therewith.  In 
favor  of  the  defendant,  must  be  set  forth  In 
the  answer  as  a  counterclaim,  and  could  not 
be  made  the  basis  of  another  suit  As  the 
real  estate  mortgage  grew  out  of  the  sale  of 
the  threshing  outfit  to  Murphy,  and  that 
transaction  being  the  basis  of  this  action, 
die  appellants  properly  sought  by  their  cross 
complaint  to  foreclose  said  mortgage,  and 
tbus  avoid  another  suit.  The  district  courts 
9t  this  state  are  courts  of  general  jurisdic- 
tion, and  after  obtaining  jurisdiction  it  «z- 
tehds  to  all  Issues  arising  ont  of  or  connected 
with  tiie  contract,  or  relatlog  to  or  depaid- 
Ing  upon  It.  and  the  defaidant  may  file  his 
cross  compliilnt,  If  necessary  to  have  such 
tosoes  adjudicated.'  Sections  4188.  4358, 
8830,  Rev.  St;  section  20,  art  5,  Const 
Idaho.  The  court  bad  Jurisdiction  to  fore- 
dose  the  real  estate  mortgage  sought  to  be 
foredosed  by  the  cross  complaint  In  Kez 
Pace  county,  and  It  was  error  to  dismiss  said 
cross  cofnplalnt  Tbe  trial  conrt  took  the 
view  tiiat  this  was  aaHxij  an  actimi  to  con- 
test tbe  fOTecloaare  of  a  chattel  mortgage^ 
and  that  the  foreclosure  of  a  real  estate 
mortgage  could  not  be  set  op  by  way  of  cross 
complaint  In  said  action.  Bnt  under  tbe 
^loTlslons  of  oar  law,  as  intenveted  by  this 
court  Id  StrrensT.  Association,  snpra,  tlie  set- 
tlement  of  this  entire  cratrovosy  between  the 
parties  may  be  had  In  tbls  suit,  as  It  arose 
ont  of.  and  Is  ctmnected  with,  tiie  sale  of 
said  ttireshing  machine,  and  thVM  a  mul- 
tiplicity of  sidts  are  STolded.  TbB  respond- 
mts-were  seeking  to  cancel  certain  promls- 
*  aory  notes,  and  to  rescind  a  certain  con- 
tcBCt,  and  said  notes  were  secnred  by  said 
real  estate  mortgage,  and  imder  said  deci- 
sion last  cited  tbe  appellants  must  apply  In 
tills  suit  to  foreclose  said  mw^ge,  or  lose 
tiielr  right  seciued  thereby.  Having  prop- 
erly taken  Jurlsdictikm  of  tlie  controversy 
between  tbe  parties*  It  bad  jurisdiction  to 
hear  and  determine  the  entire  controversy. 
However,  nothing  that  has  been  said  In  this 
<9inlon  or  in  tbe  opinion  of  Unrphy  r,  Bus- 
seU,  sopra.  Is  Intended  to  bar  the  respondent 
Unxpliy  from  setting  up  any  defense  that 
be  nuy  have  In  tbe  action  to  f<Hreclose  said 
real  estate  mortgage. 

.  The  judgment  of  dlsnUssal  Is  rerarsed.  and 
costs  awarded  to  appellants. 

QUABIdlS^  a  J.,  end  STOCKSLAOBB,  3^ 
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BARDSLT  V.  BOISB  CtTT  IBRIOATION 

LAND  C0.> 

(Supreme  Conrt  of  Idaho.   Dea  13.  1901.) 

IRRIGATION  COHFANT— DELIVBRT  09  WATER 
— HANDAUUa. 

1.  Under  the  set  providing  for  tbe  appro- 
priatioD  and  distribution  of  waters,  approved 
February  25.  1800  (Sees.  Laws  1899.  p.  3S0), 
tbe  complaint  most  state  facts  snffldeut  to 
show  that  the  plaintiff  has  complied  on  bis 
part  with  the  reqalrements  of  said  act,  before 
a  canal  company  can  be  compelled  to  deliver 
water  to  him.  Held,  that  the  complaint  does 
not  state  a  cause  of  action. 

2.  \V'here  an  applicant  for  water  under  the 
provisions  of  said  act  has  performed  ail  of  the 
acts  and  things  required  therebr  to  be  done  and 
performed  tiy  him,'^d  the  canal  company  haa 
sufficient  unsold  water  tO'  supply  applicant's 
demand,  and  refuses  to  do  so,  it  may  be  con^ 
palled  by  writ  of  mandate  to  famish  socfa  wa* 
ter. 

(Syllabus  by  the  Court) 

Aj/ipml  fMm  dlstMct  conrtt  Canym  eonnty; 
Geo.  H.  Stewart  Jndga 

Action  by  J.  L.  Bardsly  against  B<dse  Oltr 
Irrigation  &  Land  Company.  From  an  order 
BDstiUnlng  a  demnrra  to  the  con^plalnt  plslifc> 
tiff  a^eals^  AtUrmed. 

Griffiths  &  Griffiths  and  Martin  ft  McEI- 
roy,  for  appellant  W.  B.  Borabt  ftnr 
spondent 

•  SULLIVAN,  X  Tbls  action  was  brought 
by  the  an^ellont  to  obtain  a  decree  confirm- 
ing his  right  to  receive  nine-tenths  of  one 
cubic  foot  of  wsLtet  per  second  of  time  from 
that  certain  canal  known  tbe  "Rlden- 
baugb  CamU."  and  owned  by  tbe  reapondrat 
corporation,  during  the  season  of  1901,  for 
Ibe  Irrigation  ot  certain  land  owned  by  asK 
pellant  and  described  In  ti»  complaint  end 
to  enjoin  tbe  respondent  from  preventlnfr  a^ 
pellant  from  receiving  said  amount  of  water, 
and  to  enjoin  and  retrain  respondent  from 
refashig  to  receive  and  number  In  Its  na> 
merlcal  order  appellant's  apidicatlon  for  sncli 
water.  Tbie  pleader  sought  to  set  forth  two 
causes  of  actltm  tai  tbe  complaint,  and  the 
prayer  Is  an  unosnal  one  Tbe  first  allied 
cause  of  action  alleges  that  the  reapondmt 
Is  a  corporation,  and  owns,  controls,  and  op- 
erates  said  canal;  that  water  Is  carried 
through  the  canal  to  consumws  tar  the  par* 
pose  of  Irrigating  lands  thereunder.  Tbe  cft- 
pad^  of  the  canal  Is  alleged,  as  wdl  aa  tb« 
suffldeDcy  of  tbe  snpiriy  of  water;  that  ap> 
pellant  owns  certain  land  under  said  canal, 
requiring  Irrigation;  and  that  respondent  m 
fused,  and  stilt  ref oses,  to  accept  the  applica- 
tion of  appellant  for  mter  tcr  said  lani 
The  secMid  alleged  canse  €t  actkn  avers 
some  additional  fiacts,  tmt  for  the  purposes 
this  opinion  It  Is  not  necessary  to  set  tbem 
forth  here.  The  actlon-was  begun  March  21, 
190L  A  demurrer  was  Sled  to  tbe  oomfilaint 
on  tbA  ground  tiiat  the  same  did  not  state 
a  cause  of  action,  uid  that  the  comphiint 
disclosed  tiiat  the  a^llaut  hsd  a  pUu^ 
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speedy,  aiid  adequate  remedy  at  law.  Tlie 
demurrer  was  sustatoed,  and  the  appellant 
elected  to  stand  on  his  complaint,  and  Judg- 
ment of  dlamlssal  was  entered.  This  appeal 
Is  from  the  Judgment 

Appellant  assigns  the  order  of  the  court 
sustaining  the  demurrer  as  error.  Does  the 
complaint  state  a  cause  of  action?  It  al- 
leges that  plaintiff  owns  land  under  said 
canal  that  reqalres  Irrigation;  that  there  Is 
sufllcient  water  in  the  canal,  over  and  above 
the  amotmt  used  by  others,  to  supply  plain- 
tiff's needs;  that  on  the  24th  day  of  Decem- 
t)er,  1900,  plaintiff  duly  made  application  to 
the  resiMMideBt  for  the  amount  of  water 
above  stated  for  the  purpose  of  irrigating  his 
said  land  for  the  year  1901.  and  that  he 
"offered  to  secure  the  payment  of  the  same'*; 
that  respondent  refused,  and  stiU  refuses,  to 
accept  said  application,  and  refused,  and  atlll 
refuses,  to  contract  with  appeUant  for  said 
water.  The  allegationB  of  the  complaint  are 
proper,  so  far  as  they  go,  but  they  stop  short 
of  stating  a  cause  of  action.  Under  our  stat- 
ute, not  only  a  proper  demand  most  be  made^ 
but  reasonable  compensation  must  be  ten- 
dered therefor,  or  reasonable  security  given 
for  the  payment  thereof.  Section  19,  p.  3842. 
8es8.  Laws  1899.  which  reads  as  follows: 
"Any  person,  company  or  corporation  own- 
ing or  controlling  any  canal  or  Irrigation 
works  for  the  distribution  of  water  under  a 
sale  or  rental  thereof  shall  furnish  water  to 
any  person  or  persons  owning  or  controlling 
any  land  under  such  canal  or  irrigation  works 
for  the  purpose  of  irrigating  such  land  or  for 
domestic  purposes,  upon  a  proper  demand 
being  made  and  reasonable  security  being 
^ven  for  the  payment  thereof:  provided, 
that  no  person,  company  or  corporation  shall 
contract  to  deliver  more  water  than  such  per- 
son, company  or  corporation  has  a  title  to 
by  reason  of  having  compiled  with  the  laws 
In  regard  to  the  appropriation  of  the  public 
waters  of  this  state."  The  mere  allegation 
that  appellant  offered  to  secure  the  payment 
of  the  same  is  not  anfflclent.  The  complaint 
does  not  allege  that  appelant  is  ready  and 
willing  to  pay  a  reasonable  compensation  for 
the  water,  or  that  be  Is  ready  and  willing  to 
give  reasonable  security  for  the  payment  of 
the  same.  The  appellant,  und»  the  provl- 
slous  of  section  2U  of  said  act.  might  notify 
the  canal  company  that  he  would  want  water 
from  said  canal  for  the  Irrigation  of  his  land 
during  the  succeeding  season,  and  thus  pre- 
serve a  prior  right  against  subsequ^t  appli- 
cants; but  before  he  could  maintain  a  suit 
he  must  show  that  he  not  only  had  offered 
to,  but  was  then  ready  and  willing  to,  give 
the  canal  company  reasonable  security  for 
.the  i>ayment  of  the  water  rent.  He  must 
pay  reasonable  compensation  for  the  water, 
or  give  reasonable  security  therefor,  before 
the  canal  company  can  be  compelled  to  de- 
liver him  water.  One  clause  of  the  prayer 
of  .the  complaint  Is  that  the  plaintiff  be  en- 
joined from  preventing  blm  from  receiving 


and  taking  water  from  said  canal.  By  the 
allegations  of  the  complaint  the  appellant  has 
not  brought  himself  within  the  provisions  of 
the  act  approved  February  25,  1899  (Sess. 
Laws  1899,  p.  380).  The  appellant  has  mis- 
taken his  remedy.  When  an  atqpllcant  for 
the  uae  of  water  baa  compiled  with  the  pro- 
visions of  said  act,  and  the  canal  company 
has  sufficient  water  to  supply  the  same  with- 
out depriving  prior  users  of  their  rights,  and 
refuses  to  do  so,  on  proper  application  to  the 
court,  the  company  would,  by  writ  of  man- 
date, be  compelled  to  deliver  such  water. 
But  the  complaint  falls  to  state  facts  sufll- 
cient to  entitie  the  appellant  to  the  relief 
demanded,  or  to  any  relief  whatever,  and 
therefore  fails  to  state  a  cause  of  action. 

The  Judgment  Is  affirmed,  with  costs  in  fa? 
TOT  of  re^ondent. 

QUARLES,  O.  J.,  and  STOCKSLAOBB,  J.^ 
concur. 

On  Rehearing. 

(Jan.  25,  1902.) 

FEB  CURIAM.  Appellant  has  filed  a  p^ 
tltion  for  rehearing.  In  which  it  la  contended 
that  this  Is  a  proprietary,  and  not  a  possess- 
ory, action, — an  action,  brought  under  sec- 
tion 4  of  article  15  of  our  state  constitution, 
to  confirm  a  right  to  rent  water,  and  not  an 
action  to  compel  the  delivery  of  water  rent- 
ed. After  a  careful  consideration  of  the  pe- 
tition for  rehearing,  we  are  inclined  to  ad- 
here to  the  original  opinion  heretofore  filed 
In  this  action.  It  Is  a  well-settied  rule  of 
law  and  of  practice  that  courts  will  not  do 
Idle  things.  As  heretofore  held  In  this  case, 
the  cause  of  action  attempted  to  be  pleaded 
In  the  complaint  Is  premature,  for  the  reason 
that  security  was  not  tendered  to  cover  the 
compensation  for  the  water  to  be  used  by  ap- 
pellant for  the  year  1901.  To  entitle  the  ap- 
pellant to  such  water,  he  must,  as  held  In 
the  original  opinion,  comply  with  the  terms 
of  the  statute  as  to  payment  or  security  for 
compensation  to  the  Irrigation  company. 
His  right  of  action  could  not  be  maintained 
until  such  compensation,  or  security  there- 
for, should  be  tendered.  Courts  do  not  en- 
tertain actions  to  decide  in  the  advance  of 
contingencies  the  rights  of  parties  which  will 
accrue  after  the  happening  of  such  contin- 
gency, but  will  relegate  the  parties  to  await 
the  happening  of  such  contingency.  The 
section  of  the  constitution  cited  reads  as  fol- 
lows: "Whenever  any  waters  have  been,  or 
shall  be,  appropriated  or  used  tor  agricul- 
tural purposes,  under  a  sale,  rental,  or  dis- 
tribution thereof,  such  sale,  rental,  or  dis- 
tribution shall  be  deemed  an  exclusive  dedi- 
cation to  such  use;  and  whenever  such  wa- 
ters so  dedicated  shall  have  once  been  s<^d, 
rented,  or  distributed  to  any  person  who  has 
settied  u[K>n  or  Improved  land  for  agricul- 
tural purposes  with  the  view  of  receiving 
the  ben^t  of  such  water  under  such  dedica- 
tion, such  person,  his  belra.  executors,  ad- 
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ministrators,  successors,  or  assigns,  shall  not 
thereafter,  without  his  consent,  be  deprived 
of  the  annual  use  of  the  same,  when  needed 
for  domestic  purposes,  or  to  Irrigate  the  land 
so  settled  upon  or  Improved,  upon  payment 
therefor,  and  compliance  with  such  equitable 
terms  and  conditions  as  to  the  quantity  used 
and  times  of  use,  as  may  be  prescribed  by 
law."  This  constitutional  provision  secures 
to  every  one  who  has  rented  water  from  the 
owner  of  a  canal  for  the  purposes  mentioned 
In  the  said  section  of  the  constitution  the 
right  to  rent  from  year  to  year,  and  makes 
the  act  of  such  rental  a  dedication.  The 
right  of  a  party,  therefore,  to  water  for  each 
year,  depends  upon  the  user's  complying 
with  the  statute  as  to  payment  of  compensa- 
tion, or  tender  of  security  therefor;  and  un- 
til such  compensation,  or  security  therefor, 
Is  actually  tendered  to  the  owner  of  such  Ir- 
rigation canal  or  works,  no  action  has  ac- 
crued of  which  the  courts  will  take  cogni- 
zance. As  to  the  different  actiona  that  may 
or  may  not  arise  between  the  owners  of  ca- 
nals or  irrigation  works  and  the  patrons 
thereof,  we  have  nothing  to  do  In  this  action. 
It  Is  sufficient  to  say  that  the  complaint  does 
not  show  a  cause  of  action  In  favor  of  the 
plaintiff,  for  the  reasons  heretofore  stated. 
A  rehearing  la  denied. 


r?  Idaho,  77») 

DALLIBA  et  al.  v.  RIGGS  et  al. 
(Sniveme  ConH  of  Idaho.   Jane  20.  1001.) 

VBNDOR'8  LIEN— TRANSFER  BY  DEED— PAT- 
MEN  T—S  ECU  RITT . 

Where  a  party  sells  real  estate  and  per- 
sonal property  by  quitclaim  deed,  and  at  the 
same  time  makes  a  contract  bv  the  terms  of 
which  he  agrees  that  the  parchaser  may  sell 
to  other  pames,  or  organize  a  corporation,  and, 
in  case  of  a  corporation,  he  to  receive  a  certain 

ftortion  of  the  paid-up  nonassessable  stock,  to 
le  placed  in  the  hands  of  a  trustee  to  be  nam- 
ed by  him,  and  such  stock  is  issued  and  placed 
as  by  the  terms  of  the  contract  agreed  upon, 
the  balance  of  the  purchase  price  to  be  paid 
nut  of  the  net  earnings  of  the  property  sold, 
he  accepts  such  stock  as  his  security  for  such 
balnnce,  and  has  no  lien  upon  the  pro|;>erty  so 
sold. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Bingham  coun- 
ty: Jo  C.  Rich,  Judge. 

Action  by  Leonard  C.  Rlggs  and  others 
agahist  William  S.  Dalllba  and  others. 
Judgment  for  plaintiffs.  Defradants  appeal. 
Reversed. 

Dietrich,  Chalmers  &  Stevens,  for  appel- 
lants. N.  H.  Clark.  M.  K.  Young,  and  S.  J. 
Rich,  for  respondents. 

STOCKSLAGER,  J.  This  Is  an  appeal 
from  a  Judgment  rendered  by  the  district 
conrt  of  Bingham  county.  The  action  was 
tried  by  the  court.  The  amended  complaint, 
upon  which  the  action  was  tried,  so  far  as 
the  plaintiCt  was  concerned.  Is  a  very  vo- 
loiuiBoaa  one,  beginning  with  folio  1  and 


ending  with  75.  We  shall  only  refer  to  that 
portion  of  the  complaint  that  bears  directly 
on  the  issue  involved  as  it  occurs  to  us  nec- 
essary to  determine  the  questions  before  ns. 

The  first  allegation  Is  that  the  defendant 
the  American  Hydraulic  Placer  Company 
now  Is,  and  at  all  times  herein  mentioned 
after  the  14ih  day  of  March,  1893,  has  been, 
a  corporation  duly  organized  and  existing  un- 
der the  laws  of  the  state  of  Illinois.  Tbe 
second  alleges  that  on  the  18th  day  of  July. 
1892,  Wm.  8.  Dalllba  was  the  owner  in  fee 
of  all  those  certain  described  mining  proper- 
ties in  Mt.  Fisgab  district,  Bingham  connty, 
Idaho,  which  are  fully  described  and  partic- 
ularly set  forth  in  Exhibit  A,  and  made  part 
of  this  complaint  Three  says  that  on  the 
18th  day  of  July.  1892,  philntlff  Dalllba  made, 
executed,  and  delivered  to  Leonard  0.  Rlggs 
a  deed  convening  4o  said  Rlggs  the  property 
described  In  Exhibit  A;  that  on  the  29th  day 
of  July.  1892,  said  deed  was  recorded  in 
Bingham  county;  that  said  deed  recites  tbat 
$GO,000  of  tbe  purcliase  price  of  said  prop- 
erty is  unpaid,  and  provides  for  the  payment 
according  to  the  terms  of  a  certain  contract 
of  even  date,  and  which  Is  made  a  part  of 
this  complaint  and  marked  "Exhibit  B"; 
that  said  contract  was  a  part  of  the  trana- 
nctlon  between  himself  and  said  Rlggs,  and 
that  said  contract  provides  the  manner,  form, 
and  terms  upon  which  said  payments  were 
to  be  made;  and  the  profwrty  was  sold  and 
said  deed  made,  executed,  and  delivered  and 
recorded  subject  to  the  conditions  of  said 
contract,  and  not  otherwise;  and  the  time  of 
said  deed  and  contract  and  tiie  payments  to 
be  made  as  herein  set  out  were -and  are  a 
lien  upon  the  said  premises  for  the  amount 
of  the  purchase  price  remaining  unpaid  In 
tbe  sum  of  $00,000,  together  with  Interest 
from  the  IStfa  day  of  July.  1892,  at  the  legal 
rate  of  tbe  state  of  Illinois.  The  sixth  al- 
legation Is:  That  on  or  about  the  14th  day 
of  March,  1893,  under  and  In  pursuance  of 
one  of  the  provisions  of  said  contract  Ex- 
hibit B,  said  Rlggs  organized  the  defendant 
corporation  the  American  Hydraulic  Placer 
Company,  and  on  said  day  conveyed  to  It  by 
deed  all  the  property  described  In  Exhibit 
A;  and  said  corporation  took  all  of  said 
property  by  virtue  of  said  conveyance  from 
said  Rlggs  with  full  knowledge,  acquiescence, 
and  acceptance  on  Its  part  and  the  part  of  its 
officers  of  each  and  ail  of  the  provisions  of 
Exhibits  A  and  B,  and  had  full  knowledge 
of  said  lien  of  said  Dalllba  on  tbe  property 
conveyed  to  it  as  aforesaid.  That  the  whole 
of  the  capital  stock  of  said  corporation  com- 
posed 100,000  shares,  of  which  90,998  shares 
were  issued  under  the  direction  of  said  Rlggs 
as  the  consideration  for  the  said  conveyance 
by  him  to  it  of  said  property  described  In 
Exhibit  A.  That  said  corporation  on  or 
about  the  IBth  day  of  April.  1894,  in  pursu- 
ance of  the  provisions  of  said  contract  Ex- 
hibit B,  and  with  the  knowledge  and  con- 
sent of  platntlfl  Dalliba,  Issued  to  Albert  An- 
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tlBdel.  as  trustee  of  Chicago,  III.,  33,834 
shores  of  Its  casital  stock,  fully  paid  and 
noaassessabl^  In  trust,  the  dividends  upon 
which  as  they  ghonld  be  declared  from  time 
to  tine  were  set  apart  to  be  paid  to  said 
tmstee  as  a  tnist  fmid  until  tiiey  should 
amount  to  the  sum  then  impaid  to  Dalllba, 
hiB  beirs  or  assigns,  upon  the  $60,000  of  the 
purchase  price  of  said  property.  That  when 
sold  snm  should  be  paid  by  satd  dividends, 
or  otherwise,  said  stock  was  to  be  returned 
to  said  corporation.  That  said  stock  so  ls< 
sued  and  ddlvered  to  said  tmstee,  as  pro- 
vided by  Exhibit  B,  could  not  be  voted  at 
any  meeting  of  said  corptnatlon.  That  said 
cmtract  spedflcally  provided  that  the  power 
of  the  trustee  under  said  stock  is  oiUy  to 
receive  dividends.  That  no  statement  show- 
ing the  gross  yldd,  expenses,  w  profits,  or 
statement  Showing  that  there  vwre  no  profits 
ta  said  mining  property,  has.  since  the  exe- 
cution of  said  ccmtiact  Bxhlbit  B,  ever  been 
made  by  Biggs  or  the  American  Hydraulic 
Placer  Oompaoy,  or  either  ol  them,  or  any  toie 
fOT  them.  That' the  property  was  mined  and 
operated  during  the  years  of  1803.  18M,  1805, 
and  1886  by  said  corporation,  but,  as  plain- 
tiffs are  Inf  cnmed  and  believe,  was  not  work- 
ed to  exceed  one-fourth  its  capad^,  but  did, 
as  plaintiffs  are  Informed  and  believe,  pro- 
duce tor  each  of  said  years,  above  all  ex.- 
pensea  of  operation,  f 10,000.  That,  contrary 
to  the  condltkms  of  Exbibit  B,  said  corpo- 
tation  leased  all  of  said  ^perty  for  the  year 
tS87  to  Wm.  Winchell  tor  the  smn  of  $1,700 
and  the  performance  of  assessment  work  of 
the  value  of  9300.  That  said  Winchell  was 
without  any  experience  In  the  mining  busl- 
ness,  and  without  suffldent  capital  to  oper- 
ate said  property  in  the  manner  Its  magni- 
tude required,  and  operated  said  property 
only  to  abODt  (me-flftb  of  the  extoit  that  the 
equipments  and  mlulng  ground,  thereof  would 
permit;  but,  as  plaintiffs  are  Informed  and 
believe,  sold  WlucheU  did  otract  from  said 
pn^rty  gold  of  tlie  value  of  98,000.  Thai 
f(^ows  an  allegation  that  on  the  Ist  day  of 
August.  1897,  the  corporation  executed  to 
Wm.  M.  Thomas,  who  was  at  that  time,  and 
now  is.  Its  president,  a  lease  of  all  Its  prqc^ 
ert7  for  the  years  1888-90  on  the  terms  that 
said  Wm.  M.  Thmnas  was  to  do  the  assess- 
ment work  upon  said  mining  property  for 
said  years,  and  further  pay  6  per  cent  in- 
terest upon  a  certain  promissory  note  exe- 
cuted by  said  corporation  to  Itself  on  the  30th 
day  of  Octotwr,  1896,  for  975,000,  and  assign- 
,ed  hy  it  by  one  John  Francis  Smith,  said  note 
being  payaUe  in  three  years  after  date;  the 
payment  of  which  not^  with  Interest  at  the 
rate  of  6  pw  cent  per  -annum,  said  lease 
tecltes  Is  secured  by  a  deed  executed  by  said 
corporation  to  said  Smith  upmi  all  the  prop* 
erty  described  hi  Bxhlbit  A.  Said  lease  fur- 
ther recites  that  said  Wnu  M.  Thomas  should 
also  pay  unto  said  Smith  during  the  period 
of  said  lease  the  interest  as  It  should  become 
doe  upon  a  promissory  note  for  $3,000,  which 


note  was  executed  by  said  corporation  to  It- 
self on  July  27,  1807,  and  assigned  to  aald 
Smith,  payable  October  30,  1899,  secured  by 
a  chattel  mortgoge  on  all  the  personal  prop- 
erty of  said  corporation.  That  said  Wm.  M. 
Thomas  entoed  Into  the  possesslmi  of  said . 
property  on  or  about  the  date  of  the  lease, 
and  continued  in  possession  thereof,  and, 
claiming  thereunder,  mined,  operated,  and 
worked  Isald  property  In  1888  and  1889.  That' 
aaiA  Wm.  M.  Thomas  was  not,  as  plaintiffs 
are  Informed  and  believe,  and  therefore  al- 
lege, experienced  In  the  business  of  mining 
during  the  years  be  operated  said  property. 
That  he  had  no  person  experienced  In  mining 
to  operate  the  mines  for  him.  That  plain- 
tiffs  are  Informed  and  believe  said  Thomas 
did  not  <^>aate  said  property  to  an  extent 
more  than  one-fifth  of  the  capacity,  equip- 
ments, and  mining  grounds  would  permit. 
That  plaintiffs  are  informed  and  believe,  and 
allege,  etc.,  that  during  said  years  there  was 
extracted  from  said  property  by  sold  Thomas 
gold  to  the  amount  of  $40,000,  not  more  than 
one-half  of  which  was  required  for  operat- 
ing expenses.  Plaintiffs  are  Informed  and 
believe,  and  therefore  allege,  that  said  lease 
from  said  corporation  to  said  Thomas  was 
made  for  the  purpose  of  diverting  the  earn- 
ings of  said  property  from  the  payment  of  the 
dividends  upon  the  stock  of  said  corporation, 
and  particularly  the  stock  In  the  hands  of 
Albert  Antlsdd,  trustee,  and  to  defraud  said 
Dalliba,  his  heirs,  etc..  from  receiving  pay- 
ment of  said  960,000.  That  the  plamtlffS 
have  waited  year  after  year,  and  an  unrea- 
sonable time,  for  said  corpwatlon  ta  perform 
the  conditions  of  said  cffiitract  but  it  has 
failed  and  refused  to  pay  the  plaintiffs,  al- 
though the  earnings  of  said  mines  are  amply 
BUffici«it  to  enable  it  to  do  sa  That  at  the 
time  of  convey^ce  by  DalUba  to  Biggs  and 
at  the  time  of  conveyance  by  Biggs  to  the 
corporation  defendant  It  comprised  a  lai^ 
area  of  rich  placer  gt^d-bearlng  ground;  also 
valuable  sawmill;  and  numerous  otho-  prop- 
er^ is  enumerated,  all  alleged  to  be  of  the 
value  of  9^.000.  That  said  American  Hy- 
draulic Placer  Compai^  has  worked  out,  and 
allowed  to  be  worked  out  by  said  lessees, 
more  than  one-half  the  gold-bearing  ground 
of  said  property;  allowed  the  sawmill  to  be 
destroyed,  as  well  as  other  property  on  said 
ground;  has  add  and  removed  the  hard- 
ware, nails,  etc.,  ^  the  value  of  91>200;  per- 
mitted the  ditches  to  be  destroyea,  the  agri- 
cultural Implements  to  becmne  broken;  has 
used  and  appropriated  the  bar  Iron;  the  Iron 
pipe  to  become  rusted  and  worn  out  for  want 
of  proper  care;  and  damaged  the  property 
and  security,  exclusive  ot  the  amount  of  gold 
taken  out  to  the  value  of  more  than  9100.* 
000.  Allege  that  the  property  has  been  so 
handled  by  the  defendants  that  It  has  de- 
teriorated In  value  until  It  la  Insufficient  to 
pay  the  $60,000  remaining  due.  That  said 
corporation  has  never  wwked  said  i^perty 
in  a  b)»hiesslike  at  workmanlike  manner. 
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That  its  officers  aDd  agents  have  always 
been  eztraTagant,  and  have  mined  the  prop- 
aty  so  as  to  waste  as  mnch  gold  as  was 
taken  out,  etc.  By  hydranllc  mining  hare 
caused  to  be  covered  up  rich  gold-bearing 
ground,  and  by  mismanagement  have  placed 
the  prop»l7  In  such  condition  that  it  cannot 
now  or  hereafter  be  made  to  produce,  snffl- 
dent  gold  to  yleM  dividends  enough  to  pay 
isaid  chthtt  of  feO,OOa  That  at  the  tftne  said 
corporation  took  posseaalon  of  said  property 
Its  condition  was  perfect,  and  contained  snf- 
fldeut  gold  to  more  than  pay  said  ¥60,000 
under  the  conditions  of  Exhibit  B.  That  no 
part  ot  said  900fi00  or  Interest  has  ever  been 
paid.  That  the  mly  way  In  which  plaintiffs 
can  now  obtain  paym^t  of  said  f60,000,  or 
any  part  tbere<rf»  is  by  the  sale  of  said  prop- 
er^. That  the  corporation.  In  the  manner 
hereinbefore  set  forth,  has  extracted  said 
amount  of  goM,  and  la  making  and  haa  made 
over  and  above  all  expenses  large  amounts 
ot  money,  bn^  owing  to  the  fraud,  deceit  and 
mlsmanagem«t  of  the  officers.  It  has  paid  no 
dlTldenda,  or  anything  to  apply  to  the  In- 
debtedness due  plaintiffs.  Allege  that  said 
officers  falsely  and  fraudulently  are  enrich- 
ing themselves  from  tbe  {soceeds  of  the 
mines.  That  since  March,  1896,  Wm.  M. 
Thomas  has  been  the  president  and  manager, 
Blanche  B.  Thomas,  vice  preddent,  Mary  F. 
Smith,  seoetary,  of  the  coiponition.  On  in- 
fonnatlon  and  belief  allege  that  Blanche  B. 
Thomas  and  Mary  F.  Smith  are  ulaben  ot 
Wm.  M.  Thomas;  that  Mary  F.  Smith  Is  the 
wife  of  Jcrtm  Francis  Smitii,  the  mortgagee, 
hereinbefore  referred  to.  Then  follows  an 
allegation  of  the  execution  and  delivery  of 
the  promissory  note  for  975,000  to  Its^,  pay- 
able to  the  order  of  Itoelf,  and  assigned  said 
note  to  said  Jobn  Francis  Smith,  and  on  the 
same  date,  by  Its  t^ceis,  executed  a  deed  to 
all  the  pn^erty,  purporting  to  be  security  for 
the  payment  of  said  note.  That  said  deed 
was  recorded,  and  provides  that  It  shall  be 
the  first  lien  on  said  proper^.  That  on  July 
it4,  1897,  the  corporation  executed  a  note  tor 
18,000,  payable  to  Itself,  and  assigned  said 
note  to  said  Smith,  and  at  the  same  time 
CQcecnted.a  chattdl  mortgage  purporting  to  be 
security  for  the  payment  of  said  note.  That 
all  these  tiansactions  on  the  part  of  tiie  fa- 
cers of  the  corporation  and  John  EYancis 
Smith  were  for  the  purpose  at  defrauding 
said  Dalllba,  his  heirs  and  assigns,  of  the 
dividends  on  the  stock  In  the  hands  of  said 
AntlsdeL  Also  that  the  lease  of  said  prop- 
erty  to  said  Wlnchell  was  <m  the  part  of  said 
corporation.  In  conjunction  with  other  acts 
In  this  paragraph,  alleged  for  the  same  pur- 
pose. That  on  the  18th  day  ot  July,  1802, 
said  Dalllba  for  a  valuable  consideration,  ex- 
ecuted and  delivered  to  P.  S.  Boondtree,  of 
Chicago,  111.,  a  written  asslgnmoit  of  the 
two-thirds  of  any  rash,  stock,  or  any  eviden- 
ces of  value  which  said  Dalllba  may  receive 
as  payment  of  said  $60,000.  That  on  July 
1^  38^  said  Boundtree^  la  wrlthig,  for  a 


viduable  consideration,  asdgned  and  deliv- 
ered to  tiie  Ann  of  Ira  S.  Bakw  &  Co.,  of 
Chicago,  said  bsslgnment  from  Dalllba  to 
him,  and  on  the  same  day  said  Bak^  & 
Co..  for  value,  etc,  ddiivered  to  H.  M.  Pet- 
tinglU  a  one-halt  interest  therein.  That  <»i 
the  28th  of  February,  1806,  Pettingill.  for 
value,  assigned  his  Intoest  to  Milton  K. 
Toung,  and  that  said  X<Hmg  is  now  tibe  own- 
er and  holder  thweof.  That  the  firm  of  Im 
S.  Bak«  &  Co.  was  owaposed  of  Ira  S.  Baker 
and  E.  N.  Fay.  That  Baker  died  June  7, 
1808,  and  Fay  died  June  16.  1896.  That  no 
administration  has  beat  had  «i  either  estate. 
That  their  sole  and  only  heirs,  for  a  valuable 
consideration,  assigned  the  interest  of  Baker 
&  Co.  to  John  Gutbirth,  and  tiiat  said  Cat- 
birth  Is  now  the  owner  thereof.  That  plain- 
tiff Antisd^  since  April  16,  1894,  has  been 
the  trustee  mentitmed  and  provided  for  In 
Exhibit  Bt  That  he  has  at  no  time  received 
any  dividends  <m  said  stock.  Tlut  John  S. 
Thomas  and  Wm.  M.  Thomas  claim  same 
intnest  In  said  property  by  reason  oi  a  lease 
executed  by  the  corpwatioA  subsequent  to 
the  execution  of  idaintiffs*  Exhibits  A  and  B. 
That  tiie  defendant  John  Francis  Smith 
claims  same  Interest  in  said  property  by  rea- 
son of  the  .deed  and  chatted  mwtgage  here- 
tofore r^erred  to,  which  are  also  subsequent 
to  plaintiffs'  Exhibits  A  and  B.  That  none 
of  said  plaintiffs  ever  knew  of  said  deed  to 
Smith  prior  to  July  IS,  1888,  and'  did  not 
know  of  the  terms  and  condltimis  thereof 
until  March  14,  1000.  That  at  all  the  times 
mentioned  all  the  plalntiffli  have  resided  with- 
out the  state  ct  Idaho.  That  the  corpora* 
tion  Is  lns<riv«tt,  and  has  never  designated 
any  person  upon  whom  process  may  be  serv- 
ed. Thair  during  a  period  of  six  months 
each  year  since  1803  said  corporation  has  not 
bad  any  of  its  <^ttcers,  agents,  or  represait- 
ativea  within  the  state  of  Idaho.  That  aald 
corporation  has  In  no  manner  compiled  with 
the  provisions  of  sectim  10,  art  11,  of  the 
constitution  of  Idaho.  That  the  state  and 
county  taxes  for  the  years  1807,  1898,  and 
iSSO  are  due  and  unpaid.  That  said  property 
has  been  sold  to  the  county' of  Bingham  for 
the  taxes  due  for  1897-98,  and  the  county 
will  be  entitied  to  a  deed  In  July,.  1900,  and 
the  property  and  lien  thoeon  of  plalntifTs  will 
be  wbfdly  lost  Then  ftOlows  the  prayer  for 
judgment:  First  That  said  sum  of  $60,000 
and  Interest  from  July  18, 1882,  is  due,  owing, 
and  unpaid  to  lOabttiffs.  8ec<md.  That  plain- 
tiffs have  Judgment  against  the  corporation 
for  the  sum  of  (60,000,  with  bitereat  fnnn 
July  18,  18^  at  the  rate  of  6  per  cent  per ' 
annum;  that  said  judgmoit  be  declared  to  be 
a  flnt  Hen  oa  all  the  pn^erty  descrltted  In 
Exhibit  A;  that  the  usual  decree  may  be 
made  for  the  sale  of  said  premises  by  the 
sheriff  of  said  county;  that  the  proceeds  may 
be  applied  in  payment  to  the  amount  due 
plaintiffs,  and  that  defendant  and  all  peraoDs 
claiming  under  htm,  subsequent  to  the  exe- 
cution of  said  deed  Exhibit  A»  either  as  pur- 
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caaBcrs,  Incambrancers,  or  otberwlse,  may  be 
barred  and  foreclosed  of  all  rights,  or  equity 
of  redemption  In  said  premises;  and  tbat 
plain  tiffs  may  have  judgment  and  execution 
for  anj-  deficiency  which  may  remain  after 
applyh^  all  the  proceeds  of  the  sale  of  the 
pr(9>erty  applicable  to  the  satisfaction  of  said 
judgment;  that  said  note  for  976,000  and  the 
note  for  |S.OOO.  executed  by  aaid  corpora- 
tion, and  assigned  by  It  to  said  John  Francis 
Smith,  and  the  deed  and  chattel  mortgage 
porporting  to  secure  the  same,  may  be  de- 
clared frandnlent  and  void,  and  no  Hen  on 
the  property  described  In  Exhibit  A;  tbat  the 
Tecelver  heretofore  appointed  by  the  court 
remain  In  possession  of  all  the  property,  and 
manage  the  same,  etc. 

Exhibit  A  referred  to  is  an  ordinary  quit- 
claim deed  dated  July  16,  1892,  from  Wm. 
S.  DalUba  to  Leonard  C.  Rlggs.  and  contains 
this  clause:  "That  the  said  party  of  the  first 
part  for  and  In  consideration  of  the  sum  of 
ninety  thousand  dollars,  lawful  money,"  etc., 
**to  said  party  of  the  first  part  in  hand  paid 
by  the  said  party  of  the  second  part,  the  re- 
ceipt whereof  is  acknowledged,  and  for  the 
farther  consideration  of  sixty  thousand  (¥60,- 
000.00)  dollars  to  be  paid  by  the  said  party 
of  the  first  part  [evidently  meaning  of  the 
second  part]  in  accordance  with  the  terms 
ot  a  certain  contract  of  even  date  "berewith, 
executed  by  the  said  party  of  the  second 
part  for  record  In  said  Bingham  coant7,  has 
granted,  bargained,  sold,  remised,  released, 
conveyed,  and  quitclaimed,"  etc.  Then  fol- 
lows the  description  of  the  property  In  de- 
tail. The  deed  is  acknowledged  and  record- 
ed in  Bingham  county,  as  shown  by  the  rec- 
ord. The  contract  referred  to  as  Exhibit  B 
In  the  complaint  Is  as  follows:  "This  agree- 
ment, made  and  entered  Into  this  16th  day 
of  July,  1S82,  by  and  between  William  S. 
Dalllba,  of  the  county  of  Blng;ham,  and  state 
of  Idaho,  party  of  the  first  part,  and  Leon- 
ard G.  Riggs,  of  the  county  of  Oook,  state  of 
Qlinols,  party  of  the  second  part,  witnessetb: 
Tbat  whereas,  the  party  of  the  first  part  has 
conveyed  by  a  deed  of  even  date  herewith 
certain  mining  and  other  properties  situated 
In  the  county  of  Blngbam  and  state  of  Ida- 
ho, and  has  received  as  part  consideration 
therefor  the  sum  of  $90,000:  Therefore,  it  Is 
agreed  by  the  party  of  the  second  part  that 
as  a  further  consideration  of  the  said  prop* 
erty  he  will,  on  or  before  the  3lBt  day  of 
December  In  each  and  every  year,  pay  one- 
balf  the  net  proceeds  that  be  may  derive 
from  the  workings  of  said  properties,  If  any 
profits  Is  made  during  the  year,  as  above 
(if  the  expense  of  working  during  any  year 
shall  exceed  the  receipts  of  tbat  year,  the 
deficiency  shall  be  charged  to  the  following 
year  or  years,  and  be  deducted  from  the  re- 
ceipts thereof),  until  such  time  as  the  sums 
M  paid  from  the  yearly  profits  shall  amount 
to  the  sum  of  sixty  thousand  dollars  ($60,'- 
000).  And  it  is  understood  that  the  total 
ulailes  of  the. officers  for  managing  the 
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properties  shall  not  exceed  the  sum  of  six 
thousand  dollars  (16,000)  per  year  in  the 
aggregate  as  long  as  any  portion  of  the  sixty 
thousand  dollars  ($60,000)  shall  remain  un- 
.pald.  Said  second  party,  his  heirs  and  as- 
signs, shall  at  the  close  of  each  mining  sea- 
son, and  not  later  than  the  21at  day  of  De- 
cember of  each  and  every  year,  until  said 
sum  of  sixty  thousand  doUars  ($60,000)  shaU 
have  been  paid,  mall  to  and  upon  the  de- 
mand of  the  said  first  party,  his  heirs  and 
assigns,  a  sworn  statement  showing  the 
gross  yield,  expenses,  and  profits  of  any  of 
said  prt)perty,  and  shall  at  the  time  of  mail- 
ing such  statement,  or  within  ten  days  there- 
after, forward  to  said  first  party,  his  heirs 
or  assigns,  one-balf  the  sum  of  said  yearly 
profits,  if  any,  as  hereinbefore  provided.  In 
the  event  that  no  profit  Is  made,  a  sworn 
statement  of  that  fact,  verified  by  a  compe- 
tent person  familiar  with  the  operation  of 
the  property,  will  suffice,  without  setting 
forth  the  figures  of  operation.  It  is  further 
agreed  by  said  party  of  the  second  part  that 
In  the  event  of  his  selling  said  described 
mining  property  (to  any  other  than  a  corpo- 
ration as  hereinafter  provided)  before  the 
sixty  thousand  dollara  ($60,000)  shall  have 
been  paid,  be  will  pay  unto  the  said  party 
of  the  first  part  one-half  the  cash  that  be 
may  from  time  to  time  receive  on  accoant  of  ' 
such  sale  (within  thirty  [30]  days  from  re- 
ceiving Bucb,  If  any,  casta  payments),  until 
said  account  so  paid  by  said  party  of  the 
first  part  shall  equal  whatever  proportion  of 
the  sixty  thousand  dollars  as  shall  remain 
unpaid,  the  term  'cash*  and  'cash  payments* 
shall  include  anything  In  the  way  of  proper- 
ty, notes,  mortgages,  or  any  value  or  evi- 
dence of  value  received  by  said  second  par- 
ty from  said  sale  of  said  property:  provided, 
however,  that  this  shall  not-  be  construed  to 
prevent  said  party  of  the  second  part  from 
organizing  a  corpOTatlon  and  selling  all  of 
the  pn^rty  to  which  reference  is  herein 
made  to  said  corporation,  and  receiving  for 
same  the  entire  capital  stock  of  said  coti)o- 
ratlon  Issued  folly  paid  and  nonassessable. 
But  if  a  corporation  Is  organized  of  such 
property,  or  any  part  thereof,  the  said  party 
of  the  first  part,  his  heirs  or  assigns,  shall 
4^elve  (in  lieu  of  the  said  sixty  thousand 
dollars  [$60,000]  as  hereinbefore  provided 
to  be  paid  to  the  party  of  the  first  part,  his 
heirs  or  assigns)  one-third.  In  stock  fully  paid 
as  above,  bonds,  script  debentures  issued  up- 
on said  property,  and  said  stock,  bonds,  or 
other  securities  as  above  shall  be  Issued  to 
the  president  of  some  bank  In  the  city  of 
Chicago  (to  be  named  by  said  party  ot  the 
first  part)  as  trustee.  Said  stock  to  be  fully 
paid  as  above.  The  interest  or  dividends 
declared  or  due  upon  said  stock,  bonds,  or 
other  securities  from  time  to  time  shall  be  . 
paid  to  said  trustee  for  the  use  ot  said 
party  of  the  first  part,  his  heirs  or  as- 
signs, until  such  payment  shall  in  the  aggre- 
anaount  to  the  sum  of  sixty  thousftnd 
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dollars  (fOO.OOO),  less  any  amounts  that  may 
have  been  paid  to  the  party  of  the  first  part, 
hla  heirs  or  assigns,  before  the  corporation 
Is  formed.  Whenever  the  amount  of  sixty 
thousand  dollars  ($00,000)  shall  have  been 
paid,  stock,  bonds,  or  other  securities  deliv- 
ered to  the  trustee  herein  mentioned  shall 
become  the  absolute  property  of  the  corpo- 
ration. The  stock  that  may  be  delivered  to 
the  trustee  as  herein  provided  shall  not  be 
voted  at  any  meeting  of  the  corporation,  the 
power  of  the  trustee  under  said  stock  or  se- 
curity being  only  to  receive  dividends  or  In- 
terest thereon  as  herein  provided.  'In  wit- 
ness whereof  the  parties  hereunto  set  their 
hands  and  seals  this  18th  day  of  July,  A.  D. 
1892.  [Signed]  William  S.  Dalllba.  [Sign- 
ed] Leonard  C.  Biggs.  Filed  March  19. 
1900."  To  this  complaint  the  defendants  de- 
murred as  follows:  "Come  now  the  defend- 
ants American  Hydraulic  Placer  Company, 
a  corporation,  John  S.  Thomas,  and  William 
M.  Thomas,  and  demur  to  the  plaintiffs'  sec- 
ond amended  complaint  filed  herein  upon 
the  following  grounds,  to  wit:  (1)  That  said 
second  amended  complaint  does  not  state 
fiicts  sufficient  to  constitute  a  cause  of  ac- 
tion. (2)  That  the  so-called  cause  of  action 
set  up  In  said  second  amended  complaint 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  (3)  That  the  so-called  sec- 
ond cause  of  action  set  up  in  said  second 
amended  complaint  does  not  constitute  facts 
sufficient  to  constitute  a  cause  of  action.  (4) 
Said  second  amended  complaint  Is  uncertain 
In  the  following  respects,  viz.:  (a)  The  last 
clause  of  paragraph  five,— i.  e.,  'and  the 
terms  of  said  deed  and  contract  and  the 
payments  to  be  made,'  etc.,  *were  and  are  a 
Hen  upon  the  said  premises,'  etc..  is  uncer- 
tain In  that  it  does  not  appear  how,  or  why, 
or  In  what  respect  or  to  what  extent  the 
same  became,  was,  or  is  a  lien  upon  the 
premises  referred  to,  or  upon  anything  what- 
ever, or  whether  the  alleged  Hen  was  or  is 
a  lien  created  by  contract  or  by  operation  of 
law,  or  upon  what  theory  or  In  what  man- 
ner there  Is  or  ever  was  any  lien  upon  any- 
thing. For  the  same  reasons,  and  In  the 
same  respects,  said  clause  is  ambiguous,  and 
for  the  same  reasons,  and  in  the  same  re- 
spects, and  upon  the  same  grounds,  is  unin- 
telligible, (b)  In  paragraph  five  of  said  sec- 
ond amended  complaint  it  Is  wholly  uncer- 
tain what  Is  meant  by  the  word  'Hen,'  or 
what  Hen  is  referred  to,  or  was-  known  at 
the  time  mentioned,  (c)  It  does  not  clearly 
appear  whether  any  Interest  or  dividends 
ever  have  been  declared  upon,  or  earned  by, 
or  become  or  been  due  upon,  the  stock  al- 
leged to  have  been  transferred  to  said  An- 
tlsdel,  trustee;  nor  does  It  appear  that  these 
defendants,  or  any  or  either  of  them,  have 
ever  been  wrongfully  refused  to  make,  de- 
clare, or  pay  such  dividends,  or  to  appor- 
tion any  interest.  Said  second  amended 
complaint  Is  ambiguous  for  the  same  reason 
and  upon  the  same  grounds.  Said  pleading 


Is  nnlntelllgible  for  the  same  reason  and  up- 
on the  same  grounds,  (d)  It  does  not  appear 
that  the  plaintiffs,  or  either  or  any  of  them, 
have  ever  made  any  effort  by  means  of  or 
through  the  organisation  of  the  defendant 
corporation  Itself  to  have  corrected  the 
abuses  therein  alleged  against  the  stock- 
holders and  others  having  the  control  of  and 
Interest  In  the  defendant  corporation,  (e) 
It  Is  not  clearly  alleged  what  stockboldos 
or  who  have  been  guilty  of  or  perpetrated 
the  fraud,  deceit,  or  mismanagement  alleged, 
or  when,  or  where,  or  how,  or  In  what  re- 
spect Said  pleading  Is  amblgnous  for  the 
same  reason  and  upon  the  same  grounds, 
(f)  It  does  not  clearly  appear  what  part,  if 
any,  of  the  ^.000  ref^red  to,  was  paid 
prior  to  the  transfer  to  the  defendant  corpo- 
ration, or  what  amount,  if  anything,  was 
due  at  the  time  of  such  transfa*.  (g)  It  does 
not  appear  how.  or  why,  or  upon  what  theo- 
ry the  plaintiffs  are  entitled  to  recover  in 
this  action  upon  the  contract  alleged.  Said 
pleading  Is  ambiguous  for  the  same  reason." 

In  order  tbat  we  may  have  a  fair  undn- 
Btandlng  of  the  demands  of  the  plaintiffs 
and  the  relief  asked,  we  have  set  out  all  the 
Important  averments  of  the  complaint  as 
well  as  the  demurrer  thereto.  As  we  view 
the  situation  in  this  case,  with  oiu*  construc- 
tion of  ttie  deed  and  contract  made  and  en- 
tered Into  between  plaintiff  Dalllba  and  de- 
fendant Rlggs,  c<^IeB  of  which  are  attached 
to  the  plaintiffs'  complaint  mariced  Exhibits 
"A"  and  "B,"  and  made  a  part  thereof.  It  Is 
important  to  consider  the  demurrer  of  the 
def«idant8.  It  will  be  observed  that  the 
deed  conveys  all  the  Interest  in  and  to  the 
mining  property,  together  with  all  other  profh 
erty  of  the  plaintiff  Dalllba  to  said  Rlggs, 
subject  to  and  conditioned  upon  a  certain  con- 
tract between  said  parties  of  the  same  date, 
which  is  a  part  of  plaintlfFs*  complaint  re- 
ferred to  as  plaintiffs'  Exhibit  B,  and  hereto- 
fore set  out  in  fuU.  By  the  terms  of  this 
contract  it  is  shown  tbat  defendant  Biggs 
was  permitted  to  sell  said  property  to  any 
one  to  whom  he  saw  fit,  or  by  Its  terms  be 
was  permitted  to  and  did  organize  a  corpo- 
ration. The  obligation  of  RI^  in  case  be 
organized  a  corporation  was  to  Execute  and 
deliver  to  Dalllba  or  bis  heirs  or  assigns 
"one-third  In  stock  fully  paid  as  above,  bonds, 
script  debentures  Issued  upon  said  pn^r^, 
and  said  stock,  bonds,  or  other  securities  ai 
above  shall  be  Issued  to  the  president  of  some 
bank  In  the  city  of  Chicago  (to  be  named  by 
the  party  of  the  first  part),  as  trustee;  said 
stock  to  be  fully  paid  as  above."  The  com- 
plaint shows  that  when  said  corporation  was 
organized  the  stock  above  provided  for  wa? 
Issued  and  placed  In  the  hands  of  plaintiff 
Albert  Antlsdel  as  trustee  for  said  Dalllba. 
With  this  showing  by  the  complaint  the  ques- 
tion arises:  What  lien.  If  any,  did  plaintiff 
DalHba  have  upon  the  pw^rty  conveyed  by 
him  to  Biggs  as  shown  by  tbe  deed,  which, 
by  Its  own  terms.  Is  to  be  considered  aad 
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construed  with  the  contract?  It  1b  alBO 
diown  by  tbe  complaint  tb.at  at  the  time,  of 
the  annmeDcement  of  tbls  action  Dalllba  vas 
the  owner  of  a  one-tblrd  Interest  In  the  debt 
due.  Platatlff  Young  waa  the  owner  of  a 
one-tbiid  Interest,  and  plaintiff  Cutblrth  the 
rraialidiig  one-third.  Comisel  for  appelant 
n^es  that  plaintiff  Dalllba  has  no  Hen  oC 
any  ktaid  npon  the  jffoperty  that  can  be  en- 
forced  In  the  manner  attempted  In  this  ac- 
tion, and  nnder  our  Code,  If  he  had  a  Uen, 
it  is  a  povonal  one,  and  cannot  be  transfer^ 
red;  that  Dalllba  had  secured  himself  wltb 
the  88,400  shares  of  nonasseBSable  atock, 
whldi  was  delivered  to  Antlsdd,  his  trustee, 
as  secretary,  for  the  payment  of  the  960,000 
proTMed  f or  the  contract,  and  that  he 
could  hare  compiled  frequent  accounting 
and  prevented  waste.  The  contract  says 
"that  this  shall  not  be  construed  to  ^Tmt 
said  party  of  the  second  part  from  or^nls- 
tag  a  cwporatfon  and  selling  all  of  t^e  pr(^ 
erty  to  which  referoice  is  her^  made  to 
said  corporation,  and  receiving  for  same  the 
entire  capital  atoA  ot  said  corporation  Issued 
folly  paid  and  nmassessable."  If  Dalllba 
Ind  an  eqnltatrte  Uen  on  all  the  property  be 
sold  to  BlK".  did  he  forfeit  his  right  to  such 
Um  by  accepting  the  paid-up  nonassessable 
■tock?  Courts  will  only  construe  contracts 
as  ttxj  And  tiiem,  and  In  Hils  case  we  are 
called  upon  to  construe  the  contract  In  con- 
nection with  tiie  quitclaim  deed  from  Dal> 
Uba  to  Blgga.  We  are  of  the  opinion  that. 
If  Dalllba  had  an  equitable  Uen  by  virtue  of 
his  qultdalm  deed  to  Biggs,  he  forfeited  bis 
right  to  recover  thereon.  When  he  accepted 
ttie  stock  paid  up  and  ntmaaseasable,  he  took 
Us  chances  on  the  ouQrat  of  the  mine.  That 
ke  accepted  the  stoi^  as  his  security  for 
Ike  payment  of  the  960,000  due  him  we  think 
Is  a  fair  and  reasonable  construction  of  the 
contract  The  c<mtract  and  sale  Is  a  very 
common  one  In  mining  countries.  DallHra. 
had  a  large  tract  of  placer  mining  ground 
Cor  sale.  Rlggs  bought  it.  paytaig  990.000 
csA  and  agreeing  to  pay  960,000  more  when 
the  gold  was  taken  from  the  ground,  over  and 
ahore  expenses.  If  the  mines  could  not  be 
worked  profitably,  Dalllba  had  bis  900,000 
and  Rlggs  was  taking  the  chances  on  the 
pn^orty  eamtaig  the  990,000  already  paid 
and  the  960,000  due  before  there  was  any- 
thing for  him.  Dalllba  was  amply  protected 
1?  the  contract  If  at  any  time  there  was 
mismanagement  in  the  operation  ot  the  prop- 
erty, car  dishonesty  on  the  part  of  Rlggs  or 
his  successors,  a  court  of  equity  would  aid 
bhD. 

We  have  reviewed  the  authorities  dted  by 
reapondent  but  cannot  agree  with  the  con- 
tenUon  that  'plalntlSa  have  any  lien  except* 
tag  Buch  as  Dalllba  secured  by  the  stock  In 
the  hands  of  Antlsdel.  By  his  contract  he 
accepted  this  as  bla  security.  Bee  Greenborg 
V.  Rock  Co.  (Cal.)  40  Pac.  1058. 

The  demurrer  should  have  been  sustained. 
The  judgment  la  reversed,  and  remanded  to 


the  trial  court  for  further  proceedings  In  har- 
mony with  this  opinion.   Costs  to  appellant. 

QUARLES,  C.  J.,  and  &ULL1VAI4,  3^  con- 
cur. 

On  Bebearlng. 
(Jan.  2S>,  1902.) 
SULLIVAN.  J.  Upon  a  careful  considera- 
tion of  this  case  on  rehearing,  we  conclude 
that  the  demurrer  ought  to  have  been  over- 
ruled. An  attempt  was  made  to  set  up  in 
the  complaint  an  equitable  lien,  when^  the 
contract  sued  on  clearly  shows  that  the  only 
lien  the  respcmdents  have  Is  upon  the  shares 
of  stock  deposited  with  Antlsdel,  trustee. 
The  validly  of  the  9>6>000  trust  deed  or 
mortgage  was  put  In  Issue  by  the  pleadings, 
and  the  record  shows  that  the  trial  court 
erred  In  holding  that  said  security  was  fraud- 
ulent and  void.  The  record  shows  that  Dal- 
llba knew  of  the  contemplated  execution,  and 
knew  of  the  execution  t^iereof  and  of  the 
executlcm  of  the  93,000  mortgage  on  the  per- 
sonal property,  and  did  not  object  thereto, 
it  also  shows  that  said  securities  were  exe- 
cuted for  the  purpose  of  raising  funds  for 
the  improvemait  and  development  of  said 
mining  claims;  that  one  Boundtree,  a  conH- 
dant  or  friend  of  DallllHi.  ^deavored  to  sell 
said  securities,  and  Allied  to  do  so.  and  re- 
ported to  the  Thomases  that  the  amount  was 
too  large,  and  must  be  reduced  to  $50,000, 
which  was  done  by  Indorsement  of  9^,000  on 
said  975,000  note  and  mortgage.  Said  Round-, 
tree  failed,  to  make  a  sale  thereof  after  said 
reduction,  and  thereafter  Ella  C.  Thomas 
purchased  the  same  tor  937.000,  and  paid  said 
sum  to  the  <^Hcers  of  said  company,  and 
thereby  became  the  owner  thereof  to  the  ex- 
tent of  937.000.  Th^  l8  no  conflict  in  the 
evidence  upon  that  point  It  la  also-sbown 
that  said  money  was  expended  npon  said 
mining  claims  and  In  the  payment  of  the'  cor- 
poration's debts.  While  there  Is  some  con- 
flict In  the  testimony  as  to  the  value  of  the 
work  done  on  the  mining  claims  by  the 
Thomases,  we  think  the  evidence  of  the  plain- 
tiffs npon  that  point  is  of  such  character  as 
not  to  be  of  much  weight  Under  the  con- 
tract set  forth  in  the  com^alnt  the  net  prof- 
Its  arising  from  the  working  of  the  mines 
are  required  fo  be  paid  on  the  960,000  of  the 
purchase  price  remaining  unpaid,  and  it  is  * 
alleged  in  the  complaint  that  large  net  prof- 
Its  have  been  realized  to  the  extent  of  more 
than  940,000  In  the  operation  of  said  mines, 
which  allegation  is  denied  by  the  answer. 
The  evidence  falls  to  show  that  any  net  prof- 
Its  have  been  made  in  operating  said  mines. 
It  follows  that  the  judgment  nmat  be  re- 
versed  cn  the  ground  that  reeiwndente  have 
no  lien  niion  said  mlnli^  claims,  and  the  de- 
cree of  foreclosure  must  be  reversed.  We 
are  of  the  opinion  that  said  .trust  deed  or 
mortgage  Is  a  valid  subsisting  Hen  on  said 
mining  dalros  and  property  to  the  extent  of 
937,000,  with  Interest  thereon  as  provided 
therein. 
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The  cause  ie  remanded  for  further  proceed- 
ings In  conformity  with  the  views  expressed 
in  the  original  opinion  herein  as  modified  by 
the  Tlews  expressed  herein.  Costs  of  this 
appeal  are  awarded  to  appellantk 

QUARLBS,  a  and  STOC^SLAGIOl,  3., 
concur. 


(64  KUL  70) 

CONSOLIDATED  KANSAS  CITT  SMEH/T- 

ING  &  REF-INING  00.  t.  ALLEN. 

(Sapreme  Couit  of  Kansaa,  DiTlsion  No.  1. 

Jan.  11,  1902.) 

INJDRT  TO  BHPLOTA— NBOLIQENCB— EVI- 
DBNCB. 

In  an  action  to  recover  damages  for  per- 
sonal injuries  sustained  by  the  falling  of  a  oar 
of  lead,  where  the  only  negligence  relied  upon 
is  that  the  staclt  out  of  which  the  bar  fell  was 
careless];  or  u^iigently  built,  s  demurrer  to 
the  evidence  should  lie  sustained  where  there 
is  no  evidence  tending  to  show  that  the  stack 
was  carelessly  or  negligently  built,  or  that  it 
fell  because  improperly  built  Held,  In  this 
case,  the  demurrer  should  have  been  sustained. 
(Syllabus  by  the  Court.) 

Error  from  district  court  of  Wyandotte 
county;  E.  L.  Fischer,  Judge. 

Action  by  C.  8.  Allen  against  the  Consoli- 
dated Kansas  City  Smelting  &  Refining  Com- 
pany. Judgment  for  plaintiff,  defendant 
brings  error.  Beversed. 

Argued  before  DOSTER,  C.  J.,  and  JOHN- 
STON, SMITH,  and  GREENE,  JJ. 

Harkless,  O'Grady  &  Crysler  and  Moore  & 
B^er,  for  ^intlff  In  emnr.  Trlclcett  & 
Dall,  for  defendant  In  error. 

GREENE,  J.  The  defendant  In  error,  C. 
8.  Alien,  sued  the  plaintiff  In  error,  the  Con- 
solidated Kansas  City  Smelting  &  Refining 
Company,  In  the  district  court  of  Wyandotte 
county,  to  recover  damages  for  personal  in- 
juries which  be  alleges  be  sustained  by  rea- 
son of  the  negligence  of  plaintiff  In  error. 
When  the  plaintiff  bdow  concluded  his  evi- 
dence, the  defendant  demurred  thereto,  which 
derabrrer  was  oveiruled.  On  the  trial,  judg- 
ment was  rendered  for  plaintiff.  The  ma- 
terial allegations  of  the  petition  are  that  the 
defendant  Is  a  corporation  owning  and  oper- 
ating a  smelting  and  refining  plant  at  Argen- 
tine, Kan.,  known  as  the  "Argentine  Smdt- 
er";  that  on  the  24th  day  of  March,  1900, 
the  plaintiff  was  working  for  It  as  a  common 
laborer  In  the  refining  department  under  the 
direction  of  Michael  Stark;  that  while  in  line 
of  duty  loading  lead  from  a  stack  or  pile, 
one  of  the  bars  fell  out  of  the  stack  onto 
his  foot,  seriously  injuring  it;  that  the  in- 
jury was  sustained  without  any  fault  on  his 
part,  and  solely  by  reason  of  the  careless  and 
negligent  manner  in  which  the  stack  from 
which  he  was  removing  the  lead  had  been 
boUt.  It  is  also  alleged  that  the  defendant 
below  was  negligent  In  not  warning  or  noti- 
fying p^intlff  below  of  the  danger  of  said 
ban  falling  upon  him.   It  appears  that  tbe 


defendant  to  error  had,  iH^or  to  this  time; 
worked  for  {dalntlff  In  error  for  some  length 
of  time  in  what  is  known  as  the  "builloa 
room,"  where  he  had  stacked  bolllon  In  tbe 
same  general  way  it  was  stadced  in  the  re- 
fining room.  These  pigs  or  bars  are  about 
18  inches  In  length,  and  weigh  about  tfi 
pounds.  The  plaintiff  below  testified  tiiat  in 
tbe  bullion  room  he  was  taught  to  build 
stacks  by  laying  the  bars  In  tiers  of  five  <m 
way  and  tiers  of  five  crosswise,  altematlDg 
each  bar,  and  when  thus  built  the  bars  would 
not  fall  out;  that  after  having  worked  in 
the  bullion  room  for  some  time,  he  was  ab- 
sent for  a  period  of  about  two  we^,  and 
upon  returning  was  put  to  work  In  the  re- 
fining room,  where  stacks  of  pure  lead  of 
similar  size  were  built  In  a  similar  manner 
to  those  In  the  bullion  room,  and  was  in- 
structed to  take  down  one  of  these  stacks, 
and  truck  the  lead  away  to  a  car;  tliat  there 
were  also  two  other  trucks  being  operated  re- 
moving the  lead  at  tiie  same  time,  one  of 
which  was  loaded  from  the  stack  at  whldi 
he  worked,  and  one  truck  load,  consisting  of 
15  bars,  had  been  taken  from  it  He  then 
moved  his  truck  to  the  stack,  and  began  to 
move  tbe  bars  and  place  them  upon  the  truck. 
After  he  had  gotten  10  or  12  on  the  truck,  a 
bar  2%  or  3  feet  from  the  floor  fell  out  Ot 
this  stack  upon  his  foot  crushing  it  and  he 
alleged  that  it  fell  because  of  the  negligent 
manner  in  whldi  said  stack  was  built  Be- 
fore the  plaintiff  below  can  recover  under 
the  allegations  of  bis  petition,  he  must  at 
least  Introduce  some  evidence  tending  to 
prove  tbat  the  stack  of  lead  oat  of  whldi 
the  bar  injuring  him  fell  was  so  negitgratir 
and  carelessly  built  that  It  was  dangerooe 
for  workmen  unfamiliar  with  the  stacks  to 
be  al>out  and  that  the  bar  which  caused  bis 
injury  fell  from  the  stack  because  of  the 
negAlgeot  manner  In  which  It  was  built  and 
not  from  some  other  cause.  Upon  this  proi^ 
osition  the  evidence,  summarized,  is:  The 
plaintiff  testified  that  on  the  morning  of  the 
24th  of  March,  1900,  he  was  put  to  wwk 
with  a  truck  removing  bars  from  tihls  stadt 
of  Irad  and  puttbig  them  In  a  car;  that  there 
were  three  trucks  being  operated,  two  oo 
tills  stack,  and  one  on  a  stack  standing  by  It 
that  one  load  of  about  15  pigs  had  been  taken 
from  this  stack  by  the  other  parties,  and  lie 
was  loading  hia  truck,  and  had  taken  off 
about  10  or  12  pigs,  when  one  of  them,  about 
2H  or  3  feet  from  the  floor,  fell  out  of  tbe 
side  of  the  stack  onto  bis  foot;  tbat  the  pigs 
be  took  oa  were  properly  stacked,  and  he  did 
not  observe  anything  wrong  with  the  manna 
In  whicb  the  bUhA  was  built,  but  bo  fttf  as 
he  could  tell.  It  was  pn^tevly  built  And  ttK^s 
was  nothing  to  indicate  that  it  w^s  not  safe, 
or  built  as  it  should  have  beoi;  that  a  load- 
ed truck  would  stand  about  2%  or  S  fwt 
high.  In  answer  to  the  following  questlMU, 
he  said:  "Q.  You  did  not  then  know,  and  do 
not  now,  but  what  this  pile  by  which  70a 
say  70a  were  Injured  was  jfcoo^ly  piled,  n 
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tar  as  your  knowledge  goes?  A.  I  do  not 
I  did  not  look  at  It  at  all.  Q.  And  don't 
know?  A.  ,Yes.  sir,  I  do  know,  because  the 
pig  feU  out  of  It  Q.  Is  that  the  reasMi 
why.—simply  because  It  teU  out?  A.  It 
might  have  been  put  up  all  right  hut  it 
ml^t  have  been  knocked  around  hj  some- 
body nmnlng  against  it  Q.  And  leaning 
aspahut  It?  A.  Tb«j  might  have  nm  a  track 
against  It,  or  it  m^ht  have  been  rocked  out 
or  something  of  that  kind;  but  I  didn't  know 
bat  what  the  lead  was  right  and  safe.  Q. 
Was  there  any  of  tiiem  that  you  took  off  that 
was  laid  wrong?  A.  There  w^  not  Thwe 
I  took  <^  wm  laid  right  Q.  They  were 
stadced  all  right  so  far  as  yon  know?  A. 
No,  sir.  Q.  Wdl,  which  one  wasn't?  A. 
Tbe  one  that  f^  on  my  foot  Q.  How  do 
yon  know  It?  A.  Simply,  If  It  had  hem 
stacked  right  It  would  not  have  fallen  out" 
Prank  Blchardson,  testifying  for  the  plaJn- 
tur.  said:  That  he  had  not  been  In  the  re- 
fining room  for  two  years  prior  to  the  acd- 
d«it  He  was  asked  if  there  was  any  way 
whereby  those  stacks  could  be  built  so  that 
it  would  be  ImpoBslUe  for  one  of  the  bars  to 
fkll  out  To  this  he  rejdied  that  1^  turning 
ereey  other  one  bottom  side  up.  it  would 
take  more  than  tbe_power  of  a  common  man 
to  knock  them  out.  He  also  testified  that 
be  knew  nothing  about  the  manner  In  whidi 
the  stack  was  built  out  of  which  the  bar  fell 
that  hurt  Allen;  that  It  might  have  been 
built  as  he  said  it  should  have  t>een,  so  far  as 
he  knew.  Steve  Madison,  also  testifying  for 
the  plaintiff,  said  tl^at  sometimes  these  bars 
are  laid  one  way,  and  sometimes  another; 
that  during  the  six  years  he  had  worked 
there  be  had  known  pigs  of  lead  to  tall  out 
from  the  sides  of  the  stacks, — lots  of  them; 
that  It  happened  dally;  that  sometimes  a 
loaded  truck  knocked  them  oat  snd  then  a 
fdlow,  being  careless,  might  run  agabiBt  the 
comers,  and  knock  them  out;  sometimes 
carelessness  In  stacking,  and  sometimes  put- 
ting in  a  pot  might  Jar  them  out.  It  might 
occur  from  some  fellow  striking  the  pile 
with  a  truck,  and  loosening  a  piece.  They 
did  that  sometimes.  He  was  then  asked  If 
it  was  possible  to  avoid  that  at  all.  He  an- 
swered, "No."  He  said  that  there  was  no 
fixed  way  of  building  these  stacks;  that  they 
lost  piled  them  up  so  they  -sfere  straight 
He  aaid  he  was  at  the  pile  out  of  which  the 
bar  injuring  plahitifC  fell,  and  that  he  had 
taken  a  load  off  of  tbat  pile  Just  before  the 
accident,  and  did  not  notice  anything  wrong 
with  it  In  any  way;  that  it  was  stacked  in 
the  usual  way,  so  far  as  he  could  see.  Tom 
Curtley.,  another  witness  for  plaintiff,  testi- 
fied upon  this  question.  He  said  that  in 
stacking  lead  be  just  put  five  In  a  row,— Just 
so  there  were  five  In  a  row  and  five  on  top 
of  them.  When  asked  if  he  knew  what 
caused  them  to  fall  out  at  times,  he  answered, 
"by  not  being  stacked  right."  and  that  It 
did  not  make  any  difference  how  they  were 
Macked.— whether  they  were  laid  right  or 


wrong  side  up.  It  wUl  be  observed  that  tlie 
only  two  witnesses  who  testified  to  having 
seen  this  stack,  w  to  Its  conditi(m,  were  the 
plaintiff  and  Steve  Madison,  and  neither  no- 
ticed anything  wrong  with  the  manner  in 
which  it  was  built  They  both  explained 
how  these  bars  might  have  been  knocked 
loose  and  fallen  out  by  causes  other  than 
careless  stacking.  It  is  true  the  pl&lntlff 
testified  that  the  stack  was  im[ff(H>erly  built 
or  this  pig  would  not  have  fallen  out;  but 
this  is  only  a  a)nclu8lon.  We  have  not  over- 
looked the-  testimony  tending  to  show  l^t 
tor  years  It  had  been  a  daily  occntrrace  for 
bars  to  fall  ont  ct  stacks  of  lead;  but  this, 
together  with  the  fact  that  a  bar  did  fall  out 
of  this  sta(^  does  not  disprove  the  positive 
testimony  of  the  witnesses  who  saw  this 
stadc  that  so  far  as  tbey  could  discover,  it 
was  pr<^rly  built,  and  explained  that  the 
bar  which  f^  might  have  been  kno<&ed 
loose  In  various  ways,  such  as  by  being  care- 
lessly stacked,  jarred  by  putting  In  a  pot 
struck  with  a  truck,  or  by  being  leaned 
agsinst  by  ^ployte.  As  has  been  said  under 
the  allegations  of  the  petition,  before  ttae 
plaintiff  below  can  recover  he  must  ottee 
some  evidence  that  the  bar  felt  apoa  him  be- 
cause the  stack  was  n^igently  and  cardesa> 
ly  buUt  Upon  this  qnestlcm  there  Is  an  en- 
tire lack  of  evidence.  No  witness  testified  to 
this  fact  or  to  facts  from  which  this  con- 
dition might  reasonably  be  inferred.  It  fol- 
lows, therefore,  that  the  demurrar  to  the 
evidence  shoidd  hare  been  sustained  by  the 
court  bdow. 

The  Judgment  is  reversed,  and  the  cause 
remanded.   All  the  Justices  concurring. 


<MKEn.8BS) 

SPINK  V.  NBWBY  et  aL 

(Supreme  Court  of  Kftosas,  Division  No.  1. 
Jan.  11,  1902.) 

LIMITATIONS— RDNNINO    OF  STATDTEf-QUAR- 
ANTOR. 

1.  Breu  If  one  who  assigns  a  mortgage  note 
and  guaranties  payment  within  two  years  of 
ma>turity  can  stand  in  place  of  the  maker,  and, 
like  him,  invoke  statute  of  limitations,  it  is  nn- 
availing,  the  running  of  the  statute  having 
been  sospended  by  continuous  absence  from 
the  state  of  the  maker  from  the  time  of  giving 
the  uote. 

2.  An  assignor  of  a  mortfraKe  note  with  guar- 
an^  of  its  payment  within  two  years  of  ma- 
turity has  DO  defense  to  action  thereon  com- 
menced within  three  years  of  the  note's  ma- 
turity, it  having  paid  all  interest  on  Indebted- 
ness to  bringing  of  suit  and  instituted,  in  the 
name  of  the  assignee,  without  her  consent  or 
knowledge,  foreclosore  of  tlie  mortgage,  and 
purchased  the  property  at  the  sale,  and  the^ 
after  held  possession  of  It. 

Error  from  district  court.  Chase  county; 
W.  A.  Randolph,  Judge. 

Action  by  Caroline  F.  Spink  against  Hiram 
W.  Newby  and  others.  Judgment  for  de- 
fendants. Plaintiff  brings  error.  Reversed. 
.  Argued  before  DOSTER,  O.  3»  and  JOHN< 
STON.  SMITH,  and  GBSIENE*  JJ. 
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W.  T.  McCarty,  for  plalatJff  In  atot. 
Giuves  &  Hamer,  for  defendants  In  mm. 

PER  CURIAM.  This  was  an  action  com- 
menced fn  1808  to  recover  the  amount  of  a 
real  Mtate  mortgage  note  and  to  foreclose 
the  mortgage.  The  note  and  mortgage  were 
dated  April,  ISOO,  and  promised  payment  In 
flTe  years.  They  were  given  by  Hiram  W. 
Newby  to  the  Union  Security  Company,  and 
contained  the  following  conditiooal  clause 
as  to  time  of  payment:  "And  If  default  he 
made  in  tbe  payment  of  any  of  sdld  notes  so 
secured,  or  any  part  of  them,  as  the  same 
mature,  for  the  space  of  ten  days,  or  If  the 
maker  of  this  note  end  interest  notes  at- 
tached hereto  shall  allow  the  taxes  or  any 
other  public  rates  and  assessments  on  the 
property  or  any  part  thereof  given  as  secur- 
ity for  tbe  aforesaid  notes  to  become  delin- 
quent, or  shall  do  any  act  whereby  tbe  value 
of  said  mortgaged  property  shall  be  impair- 
ed, then,  upon  the  happening  of  any  of  said 
contingencies,  tbe  whole  amount  herein  se- 
cured shall  at  once  be  and  become  due  and 
payable."  The  Union  Security  Company  as- 
signed the  note  to  Caroline  F.  Spink  and 
guarantied  Its  payment  as  follows:  "For 
value  received,  tbe  Union  Security  Compa- 
ny assigns  this  Iwnd  to  Mrs.  Caroline  F. 
Spink  or  order,  and  guaranties  tbe  prompt 
payment  of  tbe  coupons  attached  hereto  and 
of  the  principal  hereof  within  two  years 
from  maturity."  Suit  was  brought  on  the 
guaranty  as  well  as  the  note.  The  Union 
Security  Company  answered  that  tbe  mak- 
ers of  the  note  defaulted  an  Interest  payment 
due  November,  1800,  and  all  succeeding  pay- 
ments, whereby  tbe  whole  debt  matured  on 
tbe  date  ot  the  first  default,  and  bad  there- 
by become  barred  by  limitation  of  time.  To 
this  answor  a  reply  was  filed,  alleging  that 
Newl^,  the  maker  of  tbe  note,  had  been  out 
of  the  state  continuously  since  1890;  that  the 
Union  Security  Company,  under  the  terms 
of  Its  guaranty,  had  paid  all  interest  on  the 
Indebtedness  up  to  the  bringing  of  the  suit; 
that  In  1891  said  company,  without  the  plain- 
tiff's consent  or  knowledge,  had  Instituted  In 
her  name  a  forediwure  of  the  very  mortgage 
In  suit,  and  bad  taken  Judgment  therein,  and 
bad  caused  tbe  mortgaged  land  to  be  sold, 
bad  purchased  it  at  tbe  sberlflF's  sale,  had 
taken  a  sheriff'^  deed  therefcur,  and  had  en- 
tered upon  and  since  then  continuously  held 
possession  of  tbe  land.  A  demurrer  to  this 
reply  for  Inaufficlency  of  facts  alleged  was 
sustained,  and  from  the  order  sustaining  It 
error  has  been  prosecuted. 

Tbe  claim  of  erriMr  Is  well  taken.  To  be- 
gin, if  the  Union  Security  Company,  under 
the  doctrine  ot  Bank  v.  Peck.  8  Kan.  662, 
could  stand  in  tbe  shoes  of  Newby,  and  In- 
voke the  statute  of  limitations,  as  he  might 
have  done,  such  statute  would  be  no  more 
availing  to  it  than  to  him,  and  that  would 
\te  notblng  at  all,  because  the  running  of  the 
statute  was  suspended  during  Newby'a  ab- 


sence. But,  beyond  that,  !t  Is  Inconceivable 
to  us  that  the  Union  Security  Company,  un- 
der the  terms  of  Its  guaranty,  can  have  any 
defense  to  the  claim  of  liability  against  it, 
assuming  the  allegatl<ms  of  the  reply  to  be 
true,  wh1<*  the  demurrer  did. 

The  Judgment  Is  reversed,  with  directions 
to  overrule  the  demurrer  to  tbe  reply,  and  for 
such  other  proceedings  as  it  may  be  proper 
to  take. 

(U  Kan.  61) 

McCREW  V.  CITY  OF  KANSAS  CITY  et  aL 
(two  cases). 

(Supreme  Court  of  Kansas,  Division  Nfc  L. 
Jan.  11.  1902.) 

MUNICIPAIi  IMPROVEMHNTB-AeSESSMKNT- 
UNPLATTBD  LANDS. 

1.  Unplatted  land  within  a  dty— that  ia» 
land  not  divided  into  lota  and  blocks— can  only 
be  specially  assessed  for  improvements  in  tbe 
manner  provided  by  section  i37,  Gen.  St.  1901. 

2.  Parcels  of  .  such  land  which  do  not  actual- 
ly adjoin  the  improvement  or  which  lie  more 
than  300  feet  from  it  are  not  deemed  to  be 
specially  benefited  by  the  improvement,  and 
cannot  be  specially  assessed  for  making  It. 

3.  The  fact  that  a  tract  of  ground  in  a  dty 
which  has  not  been  platted  or  subdivided  into 
lots  and  blocks  by  the  owner  is  surrounded  by 
streets  does  not  make  It  .a  block,  within  the 
meaning  of  section  729,  Gen.  St.  1901.  nor 
make  it  assessable  to  the  center  of  the  tract 
for  special  Improvements,  without  regard  to 
whether  or  not  It  abuts  \ipou  the  imtwovement. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Wyandotte 
county;  E.  L.  Fischer,  Judge. 

Two  actions  by  Jam&s  McGrew  against 
the  city  of  Kansas  City  and  others.  Judg- 
ments for  defendants,  and  plaintiff  brings 
error.  Reversed. 

Argued  before  DOSTER,  C.  J.,  and  JOHN- 
STON, SMITH,  and  GREENE,  JJ. 

McGrew,  Watson  &  Watson,  for  plalntUF 
In  error.  M.  J.  Reltz.  City  Atty-  and  T.  A 
Pollock,  dty  Oounador,  for  defendants  In 
error. 

JOHNSTON,  J.  Two  proceedings  were  be- 
gun by  James  McGrew  to  enjoin  the  levy 
and  collection  of  a  special  asseesmmt  upon 
his  property  for  the  paving  and  curbing  of 
a  portion  of  Fifth  street  In  Kansas  City, 
Kan.  One  ot  them  was  an  attack  on  the 
paving  proceeding  against  that  city,  and  the 
other  was  an  attack  on  the  curbing,  and 
both  were  brought  before  any  work  was 
begun,  and  within  30  days  after  tbe  cost  of 
the  proposed  Improvements  bad  been  ascer- 
tained and  apportioned.  McGrew  owned  a 
tract  of  unplatted  land  of  Irregular  forai. 
which  bad  streets  on  all  sides  of  It;  and 
Fifth  street,  the  one  which  the  city  jfro- 
posed  to  Improve,  bounded  this  land  on  the 
east  For  the  purposes  of  assessment  the 
lands  levied  upon  and  in  question  here  were- 
deslgnated  as  "land  1,"  "land  2."  "land  3," 
"land  4,"  "land  5."  Lands  1,  2,  3.  and  4 
abutted  upon  Fifth  street,— tbe  one  to  be 
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Improred,— while  land  6  was  separated  from 
these  other  pieces  by  an  all^  16  feet  wide, 
which  had  formerly  been  couTeyed  by  Mc- 
Grew  and  wife  to  the  county  cf  Wyandotte 
for  use  as 'an  alley.  Land  8  and  land  4  had 
been  sold  by  McOrew  to  otbsx  parties  prior 
to  the  commencement  of  the  asserament  pro- 
ceedings. It  tbofefore  appears  that  land  5 
does  not  abut  on  the  street  to  be  Improred, 
bat  lies  bach  at  the  othw  pieces,  and  Is 
separated  from  them  ajid  from  Fifth  street 
by  the  alley  mentioned.  The  plaintiff  oues- 
ti(med  the  validity  of  the  proceedings  for  the 
ImprovemMit  of  the  street  upon  various 
grmmds.  The  trial  court  held  them  to  be 
InsnfiBdent  and  rinsed  a  tempwary  Injunc- 
tion. 

One  of  the  objections  Is  that  the  portion 
of  the  street  pared  Is  not  In  the  center  of 
the  same.  There  is  nothing  substantial  In 
this  objection.  It  appears  to  have  been  dne 
to  taregulailty  in  the  width  of  the  street, 
and  whether  the  curb  line  shall  be  closer  to 
tiie  loto  on  one  side  of  the  stxeet  than  on 
the  other  Is  a  matter  within  the  discretion 
of  the  city  officers. 

Then  is  also  a  claim  that  the  property 
was  not  faJriy  appraised,— that  the  asaess- 
moits  were  unequal,  and  were  levied  with- 
out regard  to  the  special  benefits  to  be  de- 
rived from  the  improvements;  but  the  tes- 
timony in  the  record  does  not  sustain  these 
clalma. 

A  serious  objection,  however,  b  made  that 
the  propoiy  of  the  plaintiff  was  not  as- 
sessed upon  the  correct  theory.  It  appears 
that  the  city  was  proceeding  upon  the  the- 
ory that  the  platotllTs  property  was  platted 
land,  and  was  assessing  It  wlthont  regard  to 
whether  it  fronted  or  abutted  on  the  street 
to  be  improved.  Two  methods  of  assess- 
ment are  provided  by  statute.  Where  the 
-lands  are  platted,  tiie  costs  of  improvements 
mnst  be  assessed  upon  all  the  tots  and  pieces 
ct  ground  to  the  center  of  the  Uock  on  either 
sUe  of  the  street  the  distance  to  be  im- 
proved, and  iueb  loto  and  pieces  are  snb> 
Jeet  to  assessmwtB  levied  If  they  do  not 
abut  upon  such  street  Gea.  St  1901,  |  729; 
Clly  of  Ottawa  v.  Bam^,  10  Kan.  270; 
OIssou  V.  City  of  Topeka,  42  Kan.  709,  21 
Pac.  219.  As  to  unplatted  lands,  the  stat- 
ute provides  that  the  assessmmt  shall  be 
made  on  the  pieces  of  land  abutting  on  the 
imprerranent  to  the  distance  of  300  feet  of 
the  street  to  be  Improved.  Gen.  St.  1901, 
i  737.  That  the  lands  are  unplatted  is  ctm- 
^Mded.  and  that  portions  of  them  do  not  ad- 
join Fifth  street  Is  beyond  question.  There 
Is  a  contention  that  all  these  lands,  as  weU 
as  an  additional  tract  adjoining  land  6,  con- 
-stltutes  a  block,  and  that  a  special  assesa- 
ment  may  be  levied  to  the  center  of  the 
tract  According  to  the  common  understand- 
Ii^,  a  bloc^  is  a  portion  of  platted  ground 
in  a  city,  surronnded  by  streete,  and  the 
term  la  not  ordinarily  applied  to  a  tract 
-of  unplatted  land.  Stocks  in  platted  terrl- 
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tory  are  generally  uniform  to  extent  and 
shape,  and  the  theory  of  the  legislature  was 
that  such  limited  parcels  may  be  specially 
benefited  by  the  Improvements  on  surround- 
tog  streets,  whether  the  lots  composing  the 
block  abut  upon  the  improved  street  or  not. 
As  to  tracts  within  a  city  not  platted  into 
lote  and  blocks,  the  evident  idea  of  the  leg- 
islature was  that  the  special  benefits  de- 
rived from  an  improved  street  through  such 
tracto  did  not  extend  further  than  300  feet 
from  the  street,  and  that  only  such  pieces 
as  actually  adjoin  such  Improvement  could 
be  regarded  as  within  the  scope  of  special 
benefits.  The  claim  that  a  tract  of  unplat- 
ted land,  irf  whatever  extent,  If  surrounded 
by  streete,  Is  a  block,  and  la  deemed  to  be 
benefited  to  the  center  of  the  tract  although 
not  abutting  ou  the  Improvetuent,  is  not  rea- 
sonable, and  does  not  accord  with  the  mani- 
fest purpose  of  the  legislature.  Frequently 
lai^  tracts  of  unplatted  and  unoccupied 
lands  lie  within  the  exterior  limits  of  cities, 
and  are  surrounded  by  public  highways.  If 
an  SO-acre  tract  was  so  situated,  would  It  be 
contended  that  It  c(»isUtuted  a  block  within 
the  legislative  Intention,  or  that  an  Improve- 
nfent  of  a  street  through  one  «)d  of  the 
tract  could  be  regarded  as  a  special  benefit 
to  the  center  of  the  tract  one-fourth  of  a 
mile  away?  It  would  hardly  1>e  argued  that 
the  l^isiature  contemplated  that  one  acre 
of  such  tract  which  did  not  adjoin  the  Im- 
proved street  but  was  to  fact  80  rods  dis- 
tant from  it  should  be  taxed  for  the  Im- 
provement We  thtok  the  "block"  referred 
to  in  section.  729,  supra,  la  the  ordinary  tme 
made  by  platting.  The  law  provides  how 
tracto  of  unplatted  ground  may  be  subdivid- 
ed the  owner;  and  when  such  snbdlvt- 
slon  Is  made  the  dlffe.rent  parcels  of  ground, 
other  than  those  which  are  public,  are  deslg< 
nated  as  lote  and  Uocka.  In  the  absence  of 
anything  showing  a  contrary  Intent  the  or< 
dlnary  signification  should  be  glvoi  to  terms 
employed  In  the  stetutes;  and  according  to 
this  Interpretetion  "lote"  and  "blocks."  as 
used  to  the  stetnte  In  question,  mnst  be  re- 
garded as  the  subdivisions.  (O'dinarliy  made 
by  platttog.  When  ground  In  cities  Is  so 
platted,  the  parcels  are  described  to  convey- 
ances and  proceedings  for  texation  as  lote 
and  blocks,  bnt  ordinarily  they  are  not  so 
described  unless  the  gtonnd  has  been  platted 
as  the  law  in^wldee.  Befwence  Is  made  to 
City  of  Ottewa  v.  Barney,  supra,  and  Blair 
r.  City  of  Atehlson,  40  Kan.  868, 19  Pac.  815, 
as  holding  that  any  portion  of  a  city  toclosed 
by  streete  cimBtituteB  a  block;  but  to  these 
cases  the  court  was  speaking  of  subdlvlslfms 
of  platted  terrltery  wlthto  a  cl^,  and  did  not 
have  to  mtod  tracte  of  unplatted  territory 
whifdi  mU;ht  by  chance  be  surrounded  by 
the  streets  or  other  highways.  The  statutes 
pertetoing  to  city  Improvemmte  recognize 
the  distinction.  In  section  729,  supra.  It  pro- 
vides tor  cases  where  there  is  a  divisitm  toto 
lote  and  blocks,  while  section  737  provides 
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for  cases  whmtn  no  ancb  dlrlsloii  bas  bden 
made.  The  latter  statute  reads  as  follows: 
"WlieneTer  any  ImproTement  specified  Id 
the  preceding  sections  In  this  act  shall  be 
made,  and  the  piece  or  pieces  of  land  abut- 
ting on  such  ImproTement  shall  not  be  divid- 
ed Into  lots  or  blocks,  the  assessment  there- 
in fvorldcd  shall  be  made  on  the  piece  or 
pieces  of  groQDd  adjoining  such  Improve- 
ment through  which  the  same  may  be  locat- 
ed, to  the  distance  «f  three  hundred  feet 
from  the  street,  arenu^  lane  or  alley  upon 
which  such  ImproTements  are  made^  extend- 
ing along  the  street,  avenue,  lane  or  alley 
the  distance  Improved  or  to  be  Improved,  as 
provided  in  said  section."  The  plalntlfTs 
property  clearly  comes  within  tiie  provisions 
of  this  section,  as  It  waa  agreed  between 
the  partiee  thai  the  lands  In  questlmi  were 
sold  and  described  by  m^tes  and  bounds, 
and  that  they  have  never  been  divided.  Into 
lots  and  blocks  by  platting.  The  section 
plaln^  provides  tor  all  tracts  not  divided 
Into  lots  and  blocks;  that  only  pieces  abut 
ting  or  adjoining  the  Improved  street,  ave- 
nue, lane,  or  alley  shall  be  specially  assessed; 
and,  further,  that  the  assessment  district 
cannot  extend  more  than  SOO  feet  from  the 
line  ol  Imi^vement.  Unplatted  ground, 
ther^ore,  bowevor  small,  and  which  does 
not  actually  adjoin  the  ImproTement,  cannot 
rightfully  be  specially  assessed  tm  such  Im- 
provement It  Is  contmded,  however,  that 
because  this  im^erty  does  not  »tend  more 
than  800  feet  from  Fifth  street,  it  Is  taxable 
under  the  provisions  of  the  section  last  quot- 
ed. The  difficulty  -with  this  contmtion  Is 
that  portlonB  of  the  land  do  not  adjoin  the 
street  to  be  Improved.  Land  %  Is  separated 
from  the  balance  ot  that  assessed  by  on  al- 
ley, and  portions  of  It  He  back  of  property 
owned  by  other  pmms.  It  is  argued  that 
the  strip  of  land  designated  as  an  alley 
wblch  runs  through  the  property  cannot  be 
T^aided  as  public  ground,  because  the  deed 
to  the  strip  has  never  been  formally  accept- 
ed by  the  county;  and,  further,  that.  If  ac- 
cepted, streets  and  alleys  cannot  be  created 
wlthont  the  consent  of  the  dty.  Fhrst,  It  Is 
to  be  noted  that  In  tbe  agreed  fftcts  it  Is 
stipulated  that  it  Is  an  alley,  tbe  fee  title  to 
which  Is  in  Wyandotte  county.  Tbete  is  a 
further  stipulation  that  the  nmveyance  of 
the  alley  was  made  without  the  knowledge 
or  consent  of  Wyandotte  county  or  Kansas 
City,  Kan.,  and  was  not  accepted  by  any 
rec<Hrded  act  Thero  was  official  recognition, 
however,  of  the  ctrnv^ance,  and  the  use  for 
which  It  was  made,  as  the  county  bas  ex- 
empted tbe  strip  from  taxation  ever  since 
the  conveyance.  TbeH  was  recognition,  too, 
by  the  city  in  these. proceedings,  and,  it  be- 
ing conceded  tAat  the  conveyance  carried  the 
fee  to  the  county  for  use  as  an  alley,  and 
that  because  the  sMp  was  treated  as  an 
all^  in  the  assessment  proceedings  and  ex- 
empted from  taxation  It  effectnaUy  separates 
tbe  land  west  of  the  alley  from  all  of  that 


east  of  it,  and  so  much  of  It  as  lies  west 
cannot  be  said  to  adjoin  the  Improved  street. 
AH  of  tbe  lands  having  been  assessed  upon 
the  wrong  theory,  and  under  provisions  of 
statute  not  applicable,  the  proceedings  are 
invalid,  and  the  plaintiff  was  entitled  to  an 
iujlunctlon. 

None  of  the  other  obJecti<nis  seem  to  re- 
quire attoitlon  from  the  court,  but  for  the 
enw  mentioned  the  Judgments  in  botli 
causes  will  be  reverved,  and  the  causes  win 
be  remanded  for  fiwtber  proceedings.  All 
the  Justices  concurring. 


<MKu.  116) 

HARTFORD  FIRE  INS.  CO.  OF  HART- 
FORD, CONN.,  V.  NELSON. 
QSnprane  Court  of  Kansas,  Division  NOb  2. 
Jan.  11.  1902.) 
T(HINAD0  INSUBANCB— DAMAOS  BT  BAIL. 
A  policy  of  insurince  which  indemnified 
tbe  iDsured  "against  all  such  immediate  lom 
or  damage  sustained  by  the  assured  as  may 
occur  by  tornadoes,  cyclones,  uid  windstorms," 
and  which  provides  that  the  Insurance  com- 
pany shall  not  be  liable  for  any  loss  or  dam- 
age occasioned  by  bail,  and  that  the  policy  is 
intended  to  cover  ancb  loss  only  as  shall  result 
directly  from  tornadoes,  cyclones,  or  wind- 
storms, does  not  cover  a  loss  occasioned  by  tbe 
breaking  of  windows  by  bail,  although  such 
iosfl  would  not  have  occurred  had  not  tbe  hail 
been  drireu  against  the  windows  by  a  higli 
wiud, 

(Syllabus  hj  the  Court) 

Errw  from  district  court,  Bourbon  county; 
W.  L.  Slmoua,  Judge. 

Action  by  Charles  Nelson  against  the  Hart- 
ford Fire  Insurance  Company  of  Hartford, 
Conn.  Judgment  for  plaintiff.  Defendant 
brings  error.  Reversed. 

Argued  before  CUNNINGHAM,  KU.I8, 
and  POLLOCK,  JJ. 

W.  W.  Padgett  and  Baiger  &  Hicks,  for 
plahdtlff  In  error.  0.  U.  Hnlett,  for  defend- 
ant in  OTor. 

CUNNINQHAU,  T.  Plalnttil  In  error  Is- 
sued Its  p<^cy  of  insurance  to  the  defendant 
in  «Tor,  by  which  it  und«-took  to  indemnl^ 
him  "ag^ilnst  all  such  immediate  loss  or  dam- 
age sustained  by  the  assured  as  may  occur 
by  tornadoes,  cyclones,  and  winctotorms." 
The  policy  further  provided  that  the  company 
should  not  be  liable  for  any  loss  w  damage 
occasioned  by  hall,  and  "this  policy  Is  In- 
tended to  cover  such  loss  only  as  shall  re- 
sult directly  from  tornadoes,  cyclones,  v 
windstorms."  The  insured  building  was 
struck  by  a  very  hard  windstorm,  accompani- 
ed by  ban.  The  hall  was  blown  with  great 
vlcrfence  against  the  windows  on  mie  side 
of  the  building,  and  occasioned  tlie  loss  for 
tbe  recovny  of  which  this  action  is  brong^it 
The  question  In  the  case  IS  whether,  under 
the  terms  of  the  policy,  a  recovery  can  be 
had.  There  Is  no  questimi  whatever  that 
the  loss  would  not  have  occurred  had  it  not 
been  for  the  high  wind  prevalent  By  it  the 
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bail  was  dasbed  against  tbe  windows.  We 
do  not,  bowever,  thint  tbat  to  any  true  sense 
was  tbe  damage  caused  by  tbe  wind,  as  con- 
templated by  tbe  terms  of  tbe  policy.  Tbe 
policy  explicitly  limited  losses  thereunder  to 
tbose  directly  resulting  from  tornadoes,  cy- 
clones,  or  windstorms,  and  expressly  exclud< 
ed  loss  wbicb  should  be  occasioned  by  ball. 
It  is  an  insurance  against  wtod  only,  and 
not  against  damage  occasioned  by  wind  In 
connection  with  other  agencies.  Tbe  hazard 
from  liail  Is  one  separate  and  distinct  from 
wbid.  Contracts  may  be  made,  by  com* 
panies  authorized  so  to  do,  for  Indemnity 
against  loss  from  one  or  the  other  or  both. 
It  is  reasonable  to  suppose  that  such  Indem- 
nity would  cost  more  for  loss  occasioned  by 
botb  than  either  alone.  It  is  a  fact  of  gen- 
eral knowledge  that  hail  is  usually  accom- 
panied by  wind  of  greater  or  less  violence, 
and  that  the  llabUlty  of  falling  hall  to  do 
damage  is  thus  greatly  increased.  May  we 
not  take  note  of  this  general  knowledge  to 
explato  tbe  language  of  tbe  policy,  and  make 
plato  tbe  reason  why  it  was  therein  specIQcal- 
iy  provided  that  the  policy  should  not  cover 
loss  or  damage  occasioned  by  ball.  Can 
there  be  any  question  that  a  policy  Insur- 
ing against  loss  from  hall  would  have  cov- 
ered tbe  loss  in  question?  In  Holmes  v. 
Insurance  Co.,  30  C.  C.  A.  46,  98  Fed.  240, 
47  L.  R.  A  308,  the  policy  insured  "against 
kisa  or  damage  by  windstorms,  cyclones,  or 
tornadoes"  and  provided  that  the  company 
should  not  be  liable  for  any  loss  or  damage 
that  may  occur  "from  ball  or  lightning,  di- 
rectly or  indirectly."  Under  this  provision 
the  court  held  that  tbe  insurance  clause  spe- 
cifically states  tbat  it  insures  agatost  wtod- 
•torms,  cyclones,  and  tornadoes,  not  ball  or 
faailstormB.  The  defendant  In  error  cites  the 
case  of  Insurance  Co.  v.  Hudnut  (Ind.  App.) 
35  M.  K.  307.  This  seems  to  have  been  a 
case  where  tbe  policy  Insured  agatost  dam- 
age occasioned  by  cyclones  and  windstorms. 
The  damage  was  occasioned  by  the  blowtog 
of  a  steamboat  against  the  insured  building. 
We  cannot  ascertain  from  the  case  that  there 
was  any  limitation  Imposed  to  tbe  policy  of 
the  character  like  that  found  to  the  policy 
Id  que8t]<m  In  this  case,  and  are  unable  to 
see  the  rdevancy  of  the  case.  The  writer 
of  this  opinion  la  further  of  the  belief  that 
the  word  "Immediate,"  quoted  above,  has 
much  force  In  the  Interpretation  of  the  lan- 
guage of  the  policy.  It  means,  la  bis  opto- 
fam,  tbat  tbe  damage  must  be  occasioned 
without  the  interference  of  any  agent,— must 
be  the  direct  work  of  air  to  motion,  and  not 
accomplished  by  any  Intermediary;  that  tbe 
term  IB  one  Indlcattog  agency,  not  tlrne.^ 
one  of  causation,  not  of  duration.  But  bow- 
ever  this  may  be,  the  court  Is  of  tbe  optoion 
that  the  loss  complained  of  was  not  one  re- 
sulting directly  from  a  tornado^  cydone,  or 
windstorm,  but  was  one  occasioned  by  ball, 
and  hence  was  not  wlthto  tbe  terms  of  the 
policy  of  lxuuranc& 


The  Judgment  of  the  court  below  will  be 
reversed,  and  remanded  fOT  further  fnroceed- 
ings  to  accordance  with  this  (pinion.  All  the 
Justices  concurrtog. 


(U  Kan.  127) 

ATCHISON,  T.  &  S.  P.  RT.  CO.  t.  DAVIS. 

{Supreme  Court  of  Kansas,  IMvisIon  Xo.  2. 
Jan.  11,  1902.) 

SPBCUI.  PINDINOS— SErmNG  ASIDE  VBRDIOT 
—APPEAL— RBCORD. 

1.  When  a  special  findine  upon  a  material 
matter  m  Issue  is  snbmittea  to  a  jury  for  de- 
tenuiuation,  the  par^  ButHuittlng  audi  special 
question  Is  entitled  to  an  answer  In  harmony 
with  the  evidence  in  the  case;  and  where  the 
answer  of  the  jury  thereto  is  In  direct  opposi- 
tion to  the  evidence,  or  is  unsupported  by  any 
evidence,  it  is  the  duty  ot  the  court  to  8(4 
aside  the  verdict,  and  award  a  new  trial  to 
another  jury. 

2.  Record  examined,  and  held,  the  challenge 
made  to  its  sufficienQr  to  authorize  a  review  of 
errors  assigned  not  sustained. 

(Syllabus  by  the  Court) 

Enuv  from  district  court,  Osage  county; 
Wm.  Thomson,  Judge. 

Action  by  Isaac  Davis  against  the  Atchi- 
son, Topeka  &  Banta  F6  Railway  OcHupany. 
Judgment  for  plalntur,  and  defendant  brings 
error.  Reversed. 

Argued  before  ODNNINOHAH,  ELLIS, 
and  FOLIXKJK,  JJ. 

A.  A.  Hurd  and  O.  3.  Wood,  for  plaintiff 
in  error.  Pleasant  ft  Pleasant  and  L.  T. 
Wilson,  for  defendant  in  enor. 

POIJX)CK.  J.  This  action  was  brought 
by  Isaac  Davis  agatost  the  Atchison,  Tope- 
ka &  Santa  Railway  Company  to  recover 
damages  for  personal  tojury  alleged  to  have 
been  sustatoed  on  account  of  negligence  of 
d^endaut.  Tbe  facts  upon  which  the  plain- 
tiff bases  his  right  of  recovery  are:  On  tbe 
1.7th  day  of  &Earcb.  1898,  platotlfl  was,  and 
bad  been  for  years,  a  section  foreman  on 
defendant's  itoe  of  road.  On  this  day,  with 
others,  he  was  engaged  to  picking  up  old 
steel  rails  scattwed  along  tbe  line,  and  load- 
tog  the  same  upon  fiat  cars  In  a  train  com- 
posed of  an  engtoe,  several  cars,  and  a  ca- 
boose. In  charge  of  tbe  usual  train  crew,  all 
working  under  tbe  direct  supervision  and  di- 
rection ot  one  Leatborbury,  the  road  master. 
These  rails  were  30  feet  to  length,  weighed 
about  600  pounds,  and  it  required  about  a 
mtoute  to  load  each  rail.  As  fast  as  one 
rail  was  loaded,  upon  signal  from  the  road 
master  the  train  would  be  moved  forward 
about  30  feet,  until  the  car  betog  loaded 
was  opposite  another  rail.  Eight  men,  four 
at  each  end  of  a  rail,  wotrid  pick  It  up,  place 
one  end  u{K>n  the  car,  where  men  at  work 
on  the  car  would  take  Ih^,  and  by  the 
Joint  efforts  of  the  men  on  the  car  and  those 
holding  tbe  other  end  on  tbe  ground  the 
rail  would  be  moved  Into  place.  At  the 
time  of  the  Injury  alleged,  eight  men,  to- 
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eluding  plaintiff,  picked  up  a  rail,  plaintiff 
being  at  the  east  end,  and  about  10  feet  of 
the  west  end  was  placed  upon  the  car.  The 
men  at  the  west  end  bad  let  go  and  started 
to  the  next  rail,  when  suddenly,  upon  sig- 
nal from  the  road  master,  and  without  notice 
to  the  plaintiff,  the  train  was  started  wltb 
a  jerk,  and  moved  up  toward  the  next  rail 
to  be  loaded.  -  Plaintiff  and  others  with  him 
carried  the  end  of  the  rail  until  the  car 
stopped,  and  the  rail  was  then  loaded  as 
usual.  It  is  claimed  hy  plaintiff  that,  owing 
tu  the  starting  of  the  train,  the  Jerk  occa- 
sioned thereby,  and  being  compelled  to  car- 
ry the  great  weight  until  the  car  was  stop- 
ped  and  the  rail  loaded,  his  left  wrist  was 
strained  and  Injured,  causing  him  perma- 
nent injury.  It  also  appears  from  the  rec- 
ord that  while  plaintiff'  some  time  after- 
wards consulted  a  physician,  who  advised 
the  use  of  a  laced  leather  band  around  the 
wrist  to  strengthen  and  support  It,  which 
plaintiff  obtained  and  used  thereafter,  plain- 
tiff on  the  day  of  the  Injury  continued  his 
work  of  assisting  In  loading  the  rails  with- 
out complaint  to  those  In  charge  of  the 
work,  and  continued,  without  complaint  of 
his  Injury  to  defendant,  to  work  as  section 
foreman  until  November  2,  1898,  when  he 
was  discharged;  that  his  first  claim  for 
damages  was  made  to  the  defendant  about 
November  6th  thereafter.  The  claim  not 
being  allowed,  this  action  was  brought. 
Trial  resulted  In  verdict  and  judgment  for 
plaintiff.   Defendant  brings  error. 

Counsel  for  defendant  in  error  challenge 
the  sufficiency  of  the  record  to  authorize  a 
review  oC  errors  assigned.  The  particular 
ground  of  objection  Is  that  the  record  fails 
to  show  any  final  judgment  In  the  court  be- 
low from  which  this  proceeding  in  error  will 
lie.  This  objection  Is  predicated  upon  the 
assumption  that  a  joamal  entry  giving  in 
detail  a  history  of  the  trial,  the  verdict,  spe- 
cial findings,  motions  for  Judgment  and  a 
new  trial  made,  and  the  rulings  of  the  court 
thereon,  the  Judgment  of  the  court,  and  the 
time  given  to  make  and  serve  a  case  for  re- 
view In  this  court,  found  In  the  record.  Is 
merely  a  journal  entry  prepared  by  counsel, 
and  Is  not  by  proper  recitals  In  the  record 
shown  to  have  been  entered  upon  t^e  Jour- 
nal of  the  court,  or  to  form  a  proper  part  of 
the  record.  With  this  contention  we  do  not 
agree.  Immediately  preceding  this  Journal 
entry  Is  foimd  the  following:  "And  there- 
after, and  on  the  2Gth  day  of  March,  1900, 
there  was  filed  In  the  office  of  the  clerk  of 
the  district  court  within  and  for  Osage  coun- 
ty, Kansas,  a  Journal  entry  In  said  cause, 
which  said  journal  entry  Is  In  words  and 
figures,  following,"  to  wit."  Then  follows 
the  Journal  entry  entitled  In  the  cause, 
showing  the  steps  taken  in  Its  iM-ogress  cor- 
responding In  time  with  the  acts  doue  as 
shown  by  other  parts  of  the  record,  which 
Journal  entry  bears  tlie  O.  K.  of  counsel  for 
plaintiff,  and  is  Immediately  followed  by 


this  recital:  "And  these  are  all  the  plead- 
ings, motions,  demurrers,  proceedings,  evi- 
dence Introduced  and  offered,  objections, 
rulings,  decisions,  decrees,  orders,  instmc- 
tlons  asked  and  refused.  Instructions  given, 
verdict,  special  findings,  Judgments  and  Jour- 
nal entries,  and  constitute  the  complete  and 
entire  record  In  said  action,  from  the  begin- 
ning to  ihe  close  thereof."  This  record,  as 
made  up  and  settled  by  the  trial  Judge,  Im- 
ports absolute  verity.  By  It  all  parties  and 
this  court  are  bound.  It  Is  conclusively  pre- 
sumed that  all  things  recited  In  this  record 
were  done  as  recited;  that  nothing  Is  omit- 
ted therefrom  that  was  done,  or  added  there- 
to or  Incorporated  therein  that  was  not  done. 
It  will  also  be  presumed  that  if,  as  now  con- 
tended, this  Journal  entry  Is  not  a  record  ot 
acts  done  in  this  cause,  and  Is  not  a  pr<^r 
part  ot  the  record,  It  would,  upon  the  sug- 
gestion of  counsel  for  plahitiff,  or  by  the 
trial  Judge  upon  his  own  motion,  have  heen 
stricken  from  the  case-made  before  It  was 
settled  as  true  and  correct  The  objection 
made  to  the  snfficlency  of  the  record  Is  not 
sustained. 

Counsel  for^  plaintiff  in  error  urge  a  re- 
versal of  the  Judgment  in  this  case  np<Mi 
three  grounds.  We  shall  notice  but  one. 
The  others  are  not  well  taken.  It  Is  urged 
that  the  special  findings  of  fact  made  by  the 
Jury,  Inconsistent  with  a  verdict  for  defend- 
ant are  not  supported  by  the  evidence,  and 
tend  to  show  the  verdict  returned  was  influ- 
enced by  the  passion  and  prejudice  of  the 
Jury  against  defendant's  cause,  and  that  for 
this  reason  a  new  trial  should  have  been 
awarded.  Upon  the  issue  raised  by  the  al- 
legations of  negligence  in  the  petition,  and 
under  the  instructions.  It  devolved  upon 
plaintiff  to  prove  that  the  road  master, 
Leatherbury,  gave  the  signal  to  start  the 
train  at  the  time  It  did  start  causing  the 
Injury  to  plaintiff.  While  It  was  stated  by 
the  plaintiff,  as  a  witness  In  his  own  behalf, 
that  Leatherbury  did  ^ve  the  signal,  It  Is 
quite  clear  that  the  plaintiff  did  not  see  the 
signal  given,  and  no  witness  who  saw  the 
signal  given  so  testifies.  In  response  to  In- 
terrogatory 14  the  Jury  specially  find  that 
Leatherbury  did  give  the  signal.  It  is  ar- 
gued with  assurance  that  from  the  fact  that 
Leatherbury  was  In  charge  of  the  train  and 
of  the  work  being  dohe,  and  Immediately 
prior  thereto  had  given  signals  for  the  start- 
ing of  the  train,  and  was  In  a  position  and 
the  prefer  party  to  give  such  signal,  the 
Jury  might  Infer  he  did  give  the  signal  com- 
plained of.  However,  conceding  this  doubt- 
ful Inference  may  be  drawn,  the  answer  to 
Interrogatory  3(J  cannot  be  upheld  or  Justi- 
fied from  the  evidence  In  the  record.  This 
interrogatory  and  answer  read  as  follows: 
"Q.  If  plaintiff  bad  released  his  hold  upon 
the  rail  when  he  first  discovered  that  the 
train  was  starting,  would  he  have  sustained 
the  injury  alleged?  A.  Yes."  The  plaintiff, 
as  a  witness  in  bis  own  behalf,  was  asked: 
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"Q.  Now,  then,  Mr.  Davis,  when  tbis  train 
started  up  you  could  have  let  go  of  ihe  rail, 
could  you  not?  A.  Yes,  sir.  Q.  You  did  not, 
did  you?  A.  No,  air.  Q.  If  you  had  let  go 
of  the  rail  when  tbe  train  started  up,  any 
injury  you  claim  to  have  received  would 
have  been  prevented,  would  It  not?  A.  Yes. 
sir;  the  Injury  that  I  received.  Q.  If  you 
bad  let  go,  you  would  have  prevented  any 
Injury?  Why  did  you  not  let  go?  A.  I  was 
caring  for  the  safety  of  the  other  men.  Q. 
But  If  you  had  let  go,  you  could  have  saved 
yonraeif  ?  A.  Yes;  If  I  had  let  go  and  gotten 
out  of  the  way.  Q.  But  you  did  not  do  that? 
A.  No,  sir."  From  this  testimony  of  plaln- 
tur,— and  it  la  uncontradicted,— It  will  be 
seen  that  the  plaintUT  himself  did  not  con- 
tend that  he  could  not  have  let  go  of  the 
rail  at  tbe  time  the  train  started,  and  es- 
caped the  Injury  received.  True,  he  justi- 
fies his  failure  to  let  go  upon  hie  regard  for 
tbe  safety  of  othm;  but  the  ultimate  fact 
that  be  could  have  let  go,  and  escaped  the 
iaiary  complained  of,  stands  admitted  by 
hiB  testimony.  Tbe  only  answer  the  Jury 
could  have  returned  to  tbla  question,  from 
tbe  evidence  as  submitted,  was,  "No;"  and, 
when  so  answered,  whether  tbe  i^alntlff 
would  have  been  entitled  to  Judgment  upon 
tbe  verdict  and  findings,  or  the  defendant 
to  Judgment  upon  tbe  findings,  would  be  a 
question  of  law  for  the  court,  and  of  no 
concern  to  tbe  Jury.  Tbe  special  questions 
snSmltted  to  the  Jury  having  received  tbe 
sanction  of  the  court  as  proper  questions  to 
be  answered  by  the  Jury  from  the  evidence. 
It  was  the  duty  of  tbe  Jury  to  answer  them 
from  the  evidence  as  clearly  and  explicitly 
■B  possible.  This  duty.  In  this  Instance,  the 
jQiy  disregarded;  and  for  this  reason  the 
trial  court  should  have  vacated  the  verdict 
returned,  and  awarded  the  defendant  a  new 
trial  to  anothOT  Jury.  This  court  has  uni- 
formly held  to  the  rule  tt^t  wh»e  the  Jury 
xetoms  answera  to  Important  special  qnes- 
tions  Bobinitted.  In  direct  opposition  to  the 
erldoice  or  unsupported  by  any  evidence.  It 
Is  the  duty  of -the  trial  court  to  award  a  new 
trial.  Sailroad  Go.  t.  Long,  46  Kan.  200,  26 
^c.  682;  Goal  Co.  t.  Morgan,  42  Kan.  640, 
22  Fu.  {y79;  Latshaw  v.  Moore,  53  Kan.  234, 
36  Pac.  3^;  Ballway  Co.  v.  Gorsuch.  47 
Kan.  663,  28  Pac.  706>  Railway  Co.  v.  Stem- 
berg^  54  Kan.  410.  38  Pac.  486.  Whether 
plaintiff,  baring  a  reaSonalde  regard  for  bis 
own  safety,  could,  upon  leceivii^  warning 
of  dai^^,  let  go  bla  hold  upva  the  rail,  and 
thus  escape  injury  to  himself,  was  a  mate- 
rial subject  of  Inquiry,  and  propw  to  sub- 
mit to  the  Jury  for  a  spedflc  finding  there- 
on;  and,  when  so  submitted,  defendant  was 
oitltled  to  a  poBitive  answer  in  conformity 
with  tbe  evidence  regardless  not  only  of 
the  effect  such  answer  might  have  upon  tbe 
general  verdict  In  tbe  case,  but  also  re- 
gardless of  the  effect  the  Jury  might  con- 
ctire  the  answer  to  have  upon  the  final  de- 
termination of  tbe  ca8& 


It  follows,  the  Judgment  must  be  reversed, 
and  a  new  trial  awarded.  AIL  the  Justices 
concurrlnjr. 

.    (64  Kan.  SU  ) 

GERMAN  INS.  CO.  v.  KIRKBNDALL  et  al. 

(Supreme  Court  of  Kausaa,  Division  Xo.  1. 

Jan.  11,  1902.) 

INSURANCE— POLICIES  —  CHANGING  DESCRIP- 
TION OF  PROPERXy— MUTUAL  MISTAKEJ-AP- 
PEAL  —  MAKING  A  CASE  —  BXTBNSION  OP 
TI  MB— RBX:ORE>— TESTl  M  ONT. 

1.  Altboueb  DO  record  waa  made  of  an  order 
extending  the  time  In  which  to  make  a  "case,'* 
tbe  appeal  will  not  be  dismissed  where  tbe  tes- 
timony sufflVdently  shows  that  audi  order  was 
made. 

2.  Where  a  fire  insurance  policy  waa  correct- 
ly issued  in  the  first  instance,  but  the  deaerip- 
tion  therein  was  changed  by  the  insurance  com- 
pany's asent  on  the  application  of  the  owner 
of  the  property,  both  parties  thinking  that  a 
mistake  had  been  made  In  tbe  first  Instance,  the 
mistake  In  changing  the  description  was  mu- 
tual, and  was  properly  rectified  by  the  court 
in  a  suit  on  the  policy  after  the  proi»erty  had 
been  destroyed  by  fire. 

Error  from  district  court,  I^on  county; 
W.  A.  Randolph,  Judge. 

Action  by  George  H.  Ktrkendall  and  oth- 
ers against  tbe  German  Insurance  Company. 
From  a  Judgment  In  favor  of  plaintiffs,  de- 
fendant appeals.  Affirmed. 

Argued  before  DOSJER.  C.  J.,  and  JOHN- 
STON, SMITH,  and  GREENE,  JJ. 

Quinton  &  Qulnton,  for  plaintiff  in  error. 
Kellogg  &  Madden,  for  defendants  In  error. 

I^tB  CURIAM.  Although  no  record  was 
made  of  a  second  order  extending  the  time 
witiiin  which  to  make  a  "case"  herein,  tbe 
testimony  sufflclentiy  shows  that  such  order 
was  made.  The  motion  to  dismiss  will 
therefore  be  overruled. 

The  Insurance  p(rfley  in  suit  was  correcUy 
made  in  the  first  instance,  and  the  altera- 
tion was  a  mistake  shared  in  by  all  the  par- 
ties. The  owners  <rf  the  property  Iqsnred 
had  another  piece  adjolnini^  upon  which 
they  had  solicited  insurance.  They  suppos- 
ed that  it  bad  been  insured,  and  that  l»th 
policies  were  In  the  hands  of  an  agent  of  a 
mortgagee.  They  sold  the  latter  property, 
and  undertook  to  transfer  tbe  Insurance  poli- 
cy supposed  to  have  be«i,  but  which  in  fact 
had  not  been,  issued.  This  ag«it  mistaken- 
ly dellTared  to  the  purchaser  tbe  policy  In- 
suring buildings  on  the  first  piece  of  land, 
and,  snne  of  them  noticing  that  the  ih^Icy 
contained  the  description  of  other  land  than 
that  sold,  It  was  concluded  by  them  that  a 
mistake  had  been  made  In  writing  tbe  policy, 
and  tbe  agent  of  the  Insurance  company 
changed  the  description  of  the  land  In  the 
policy  so  as  to  describe  tbe  land  sold.  When 
a  fire  occurred  destroying  buildings  on  the 
tract  not  sold,  the  mistake  ^as  discovered, 
and  In  this  action  tbe  plaintiffs  seek  to  have 
the  mistakes  corrected,  and  the  contract  as 
It  was  made  enforced.  The  court  rightfully 
rectified  the  mistakes.  Tbe  polity,  as  orlg- 
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inally  made,  correctly  repressed  the  •Inten- 
tion of  tbe  parties.  The  subsequent  alt^a- 
tlon  of  description  was  done  nnd^  a  misap- 
prehension, not  of  one,  but  of  all,  parties. 
The  company  contends  that  the  mistake  can- 
not be  recttfled,  because  It  was  not  mutual. 
Tbe  misunderstanding  was  common  to  all, 
and  tbe  mistake  was  participated  In  by  tbe 
company's  agent  equally  with  tbe  others 
concerned.  When  the  alteration  was  made, 
there  was  no  purpose  to  make  a  new  con- 
tract,  but  It  was  an  effort  to  make  the  poli- 
cies express  the  real  agreement  of  tbe  par- 
ties. According  to  the  testimony,  tbe  ^ort 
to  correct  the  mistake  was  itself  a  mistake, 
as  the  policy  first  drawn  did  express  tbe  real 
Intention  of  the  parties.  The  alteration  be- 
ing, then,  a  mistake,  it  did  not  affect  the  con- 
tract, but  only  the  evidence  of  tbe  contract. 
It  neither  added  to  nor  took  anything  away 
from  the  contract,  and  did  not  affect  the 
rights  or  liabilities  of  the  parties  to  tbe  con- 
tract Under  the  testimony,  however.  It  Is 
clear  that  It  is  a  mutual  mistake,  and  that 
is  a  sufficient  answer  to  the  main  objection 
made  agaliist  tbe  decision  of  the  court. 
Iti  judgment  wUI  be  affirmed. 

<«  Kan.  78) 

OTTO  OAS  ENGKENB  WORKS  Y.  HABB 
et  al. 

(Supreme  Ooott  of  Kansas,  Divlrion  No.  1. 
Jan.  11.  1902.) 

CONSTITUTIONAL  LAW— TITLE  OP  ACP-CON- 
DITIONAL  SALES— RBCGRDINQ. 

1.  An  act  entitled  "An  act  to  regulate  the 
recording  of  title  notes  or  evidences  of  condi- 
tional sales"  (bdng  cfaaptw  256  of  the  Laws  of 
1888)  Is  not  unconstitutional  and  void  by  rea- 
son of  the  narrowness  or  insufficiency  of  the 
title. 

2.  The  anthority  to  regulate  conditional  sales 
includes  the  power  of  making  and  preserving  a 
record  of  them  for  tbe  protection  of  Innocent 
parties  dealing  with  those  lo  possession  of 
property,  where  any  title  thereto  Is  reserved  to 
the  Vendor. 

3.  The  evidence  examined,  and  'MiA  to  be  suf- 
fident  to  HDStain  the  finding  that  the  transfer 
of  the  property  in  controversy  was  a  condi- 
tional sale. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  DtckinBcm  coun- 
ty; O.  L.  Moore,  Judge. 

Action  by  the  Otto  Gas  Engine  Works 
against  Stuart  Hare  and  another.  Judgment 
for  defendants.  Plaintiff  brings  error.  Af- 
firmed. 

Argued  before  DOSTER,  C.  J.,  end  JOHN- 
STON, SMITH,  and  GREENE,  JJ. 

Bond  &  Osbom  and  Oleed,  Ware  &  Gleed. 
for  plaintiff  in  error.  Hurd  &  Hord,  for 
defendants  In  error.  . 

JOHNSTON,^  J.  The  Otto  Gas  Engine 
Works  sold  an  engine  and  fixtures  upon 
credit  to  G.  G.  GUlett,  of  Woodbine,  upon 
the  condition  that  tbe  title  to  tbe  same  waa 
to  rem&in  In  the  seller  until  full  payment 


was  made  b^  the  purchaser.  It  was  shipped 
and  set  up  in  GiUett's  elevator,  and  within 
a  few  weeks  GiUett,  fOT  a  valuable  consid- 
eration, sold  the  property  to  Joseph  Reed. 
When  Reed  purchased  tbe  engine  and  other 
property,  he  was  not  aware  that  the  Otto  Gas 
Engine  Works  had  any  claim  upon  the  en- 
gine and  fixtures;  and  he  had  no  notice,  ac- 
tual or  constructive,  that  the  sale  was  a  con- 
ditional one.  A  dispute  arose  at  once  be- 
tween the  parties  as  to  tbe  ownership  and 
right  of  possession  of  the  property,  with  the 
result  that  an  action  of  replevin  was  brongbt 
against  Reed  and  Hare.  The  testimony  pro- 
duced at  the  trial  tended  to  show  that  the 
transaction  was  a  conditional  sale;  and  the 
trial  court  found  that  It  was  such  a  sal^ 
and  that,  because  the  written  contract  and 
evidence  of  the  conditional  sale  was  not  filed 
or  deposited  In  tbe  office  of  tbe  register  of 
deeds,  tbe  reservation  of  title  in  the  prop»- 
ty  sold  was  void  as  to  the  Innocent  purchas- 
er. Reed.  In  the  findings  and  opinion  driven 
by  the  trial  court,  it  was  well  said:  "Before 
the  enactment  of  chapter  265,  Laws  1889,  It 
was  settled  law  In  this  state  that  when  per- 
sonal property  was  sold  on  condition  that 
the  title  should  not  pass  until  tbe  price  was 
paid,  the  v«idee  was  not  regarded  as  a  pur* 
chaser  until  tbe  condition  was  performed, 
and  he  could  not  convey  any  Interest  In  tbe 
property,  as  a^nst  the  vendor,  even  to  an 
Innocent  purchaser.  Hallowril  v.  Milne,  16 
Kan.  65;  Standard  Implement  Co.  v.  P^lln 
&  Orendorff  Co.,  51  Kan.  546,  33  Pac.  360.  It 
was  doubtless  to  prevent  the  injustice  that 
parties  were  often  enabled  to  iM-actlce  nndw 
the  rule  established  under  these  cases  that 
the  legislature  of  1889  enacted  a  law  which 
provides  'that  any  and  all  Instruments  In 
vrrlttng,  or  promissory  notes,  now  In  exist- 
ence or  hereafter  executed,  evidencing  the 
conditional  sale  of  personal  property,  and 
that  retains  the  title  to  tbe  same  In  the  ven- 
dor until  the  purchase  [Mrlce  is  paid  In  full, 
shall  be  void  as  against  Inuocrat  purchasers, 
or  the  creditors  of  the  vendee,  unless  the 
original  instrument,  or  a  true  copy  thereof, 
shall  have  been  deposited  in  the  office  of  the 
register  of  deeds  In  and  for  the  county 
wherein  tbe  property  shall  be  kept,  and 
when  so  deposited  shall  be  subject  to  tbe 
law  applicable  to  the-flllng  of  chattel  mort- 
gagee.' It  Is  very  clear  that  this  statute  In 
no  manner  changes,  as  between  themselves, 
any  of  tbe  rights  of  the  immediate  parties 
to  a  conditional  transfer  of  property  which 
are  created  or  reserved  by  their  c<mtract 
But  it  Is  the  rights  and  interests  of  tbe 
creditors  of  or  purchasers  from  the  vendee 
wblcb  were  Intended  to  be  protected  by  the 
statute.  This  statute  will  not  permit  the 
owner  of  property  to  sell  It  either  abso- 
lutely or  conditionally,  and  place  the  same 
in  possession  of  the  purchaser,  and  at  the 
same  time,  without  notice  to  the  world,  suf- 
fer the  real  ownership  to  be  In  one  person, 
and  tbe  ostfflislble  ownership  In  soother. 
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tberebf  glvlog  a  false  credit  to  the  latter, 
and  in  tbls  way  work  Injury  to  tbird  per- 
sons." 

The  main  contention  of  the  plaintiff  is 
that  by  reason  of  the  narrowness  of  the  ti- 
tle the  act  referred  to  Is  uncoDBtltatlonal,  so 
far  as  It  apidies  to  writings  erldendng  con- 
ditional sales.  The  title  Is  "Ad  act  to  regu- 
late the  recording  of  title  notes  or  eTldencea 
of  conditional  sales."  Laws  1889,  c.  296. 
It  is  argued  that  until  this  act  was  passed, 
conditional  sales  were  valid  without  making 
a  record  of  any  writings;  that  '*regulatlon" 
contemplates  the  existence  of  something  to 
be  regulated;  and  that  a  title  which  states 
that  the  object  of  an  act  Is  to  regulate  the 
recording  of  writings  is  not  broad  enough 
to  cover  an  act  which  requires  the  recording 
of  writings  not  previously  recorded,  and 
which  makes  such  writings  void  If  not  re- 
ceded. As  has  frequently  been  held,  the 
constltational  limitation  Invoked  has  not 
been  construed  or  applied  In  a  narrow  or 
technical  sense.  Woodruff  v.  Baldwin,  23 
Kan.  491;  State  v.  Barrett  27  Kan.  213;  In 
re  Sanders,  53  Kan.  191,  36  Pac.  348,  23  L. 
B.  A.  603;  Rogers  v.  Morrill,  55  Kan.  737,  42 
Pac.  356;  Rathbone  v.  Hopper,  57  Kan.  240. 
45  Pac.  610,  34  L.  R.  A.  674.  The  plaintltf 
uks  toe  a  strict  and  technical  Interpretation 
vt  the  word  "regulate,"  used  In  the  title, 
and  one  not  In  keeping  with  the  liberal  rule 
applicable  to  the  title  of  acts.  The  general 
SDbject  of  the  act  Is  the  making  of  a  record 
of  tbe  evidence  of  conditional  sales,  or.  In 
a  still  lH>oader  sense.  It  may  be  said  that 
the  subject  is  "conditional  sales."  One  of 
the  synonyms  of  the  word  "regulate"  Is 
"govern,"  and  so  the  title  might  read,  "An 
act  to  govern  tbe  recording  of  title  notes  or 
evidences  of  conditional  sales."  The  word 
"regulate"  is  defined  by  Webster:  "To  ad- 
Jnst  by  rule,  method,  or  established  mode; 
to  direct  by  rule  or  restriction;  to  subject 
to  ^veming  principles  or  laws."  The  act 
provides  a  rule  In  relation  to  conditional 
Bales,  and  for  making  and  preserving  a  rec- 
ord of  th«n  for  the  protection  of 'innocent 
parties  dealing  with  those  In  possession  of 
property  so  sold.  We  have  no  doubt  that 
the  titie  Is  comprehensive  enoog^  to  cover 
the  provisions  of  the  act 

The  findings  of  the  court  appear  to  be  sns- 
tataied  by  the  evidence,  and,  there  being  no 
material  error  In.  Its  rulings.  Its  Judgment 
vlll  be  afilrmed.  All  tbe  Justices  concurring. 


HOMB^^IVSIRSIDE  COAL  UIN.  CO.  v. 
FORES. 

^oprone  Obntt  of  Kansas,  IMviston  No,  1. 
Jan.  11, 1002.) 

INJtniT  TO  KlIPLOYfi— BVIDBNCB— ARGU- 
UBNTS  OP  COUNSEL. 

1.  Od  cross-examination  of  a  party  plaintifF 
m  an  actioa  for  personal  injuries  snstained  by 
him  while  working  In  a  coal  mine,  he  identified 
*ntten  statments  he  had  signed  and  delivered 


to  his  employer,  showing  that  he  had  worked 
In  the  mine  for  several  weeks  after  the  acci- 
dent The  court  ref naed  to  recrive  these  state- 
ments In  evidmce  because  tiie  witness  had 
testified  on  direct  examination  that  these  re- 
ports BO  made  were  for  work  done  tor  him  1^ 
another  person.  SeU  error. 

2.  The  admission  of  written  instmments  in 
evidence  carries  with  It  the  right  of  counsel  to 
discuss  their  jpertinence  and  weight  as  evi- 
dence before  the  jary.  A  denial  of  such  ri^t 
is  equivalent  to  t^e  exclusion  in  the  first  in- 
stance of  the  proof  admitted. 

(Syllabus  by  the  Court.) 

Error  from  district  court  Leavenworth 
county;  L.  A.  Myers,  Judge. 

Action  by  George  Fores  against  the  Home- 
Riverside  Coal  Mining  Company.  Judgment 
for  plaintiff.  Defendant  brings  error.  Re- 
versed. ^ 

Argued  before  DOSTER.  C.  J.,  and  JOHN- 
STON, SMITH,  and  GREENE.  JJ. 

N.  E.  Van  Tuyl,  for  plaintiff  In  error.  John 
H.  Atwood  and  W.  W.  Hoofwr,  tor  def^dant 
In  eaoT. 

SMITH,  J.  nils  was  an  action  for  per> 
8<mal  Injuries  allied  to  have  been  sustained 
by  the  defendant  in  error  In  a  mine  owned 
and  (H>erftted  by  plaintiff  In  orw,  and 
through  Its  negligence.  The  plaintiff  below 
waa  a  miner,  who  was  paid  by  tbe  bnsbd  or 
ton  for  tiie  owl  mined  by  him.  He  was  hurt 
cm  November  20,  1897.  lAe  ezteot  of  his  In- 
juries was  a  material  question  in  the  cas& 
After  detailing  In  direct  examination  the  ex- 
tent and  effect  of  tbe  injnries  recelTad,  conn- 
sel  toe  the  mlnbig  company,  on  the  croas- 
examlnAtion.  had  the  plalntlS  bdow  Identify 
several  written  statemrats  signed  1^  him. 
showing  the  quantity  of  coal  whl<ih  he  mined 
after  the  date  of  the  injury,  np  to  and  in- 
clndli«  January  15,  1888.  It  appeared  that 
he  bad  rendered  to  the  company  ft>iir  differ^ 
ent  statemoita  at  Intervals  of  two  weeks^ 
time  after  tiie  accident  abowing  tiiat  there 
was  due  talm  toe  coal  mined  up  to  November 
80,  1807,  V14.65;  to  December  IS,  fiau;  to 
DecembM'  31,  941.0S;  and  to  January-  15, 
1898,  $13.28,— afto  deducting  tbe  charges 
made  against  him  the  company  for  oil, 
powdo-,  caps,  and  fuse  supplied  by  it  which 
he  used,  and  for  the  costs  of  sharpening  and 
repairing  his  mining  tools.  He  also  Identt- 
fled  six  written  requests  made  by  him  In  tbe 
month  following  the  accident  toe  oil,  fnse, 
powder,  and  caps  necessaxy  in  tiie  work  of 
mining  coal.  These  written  statements  were 
then  offered  In  evidence  by  counsel  fw  de- 
fendant below.  The  record  recites:  'There- 
npon  defendant  offers  the  statements  in  evi- 
dence In  connection  with  this  cross-examina- 
tion,—being  statements  showing  the  wages 
earned  from  March,  1887,  np  to  and  Including 
January  15,  1898,— and,  there  being  no  ob- 
jection, tiie  same  are  received  In  evidence, 
and  are  hereto  attached,  marked  Exhibits  No. 
2,  No.  3,  and  No,  4."  These  exhibits  Indode 
the  requests  for  supplies  above  mentioned. 
Further  along  In  the  croas-ezamlnation,  ooun- 
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sel  for  tbe  mining  company  stated  to  the 
court  that  lie  desired  to  read  tliese  written 
statements  in  connection  with  the  cross-ex- 
amination, or  have  the  privilege  of  reading 
them  later  In  the  evidence,  for  tbe  purpose 
of  showing  for  what  work  Fores  received 
pay.  In  response  to  this  request  the  court 
said:  "He  testlfled  that  another  man  work- 
ed under  hts  number.  They  are  not  com- 
petent at  tbls  stage."  Counsel  for  plaintiff 
below  then  objected  to  the  admission  of  these 
statements  as  not  proper  cross-examination, 
which  objection  was  by  the  court  sustained. 
On  the  argument  of  the  case  before  the  Jury, 
when  one  of  the  counsel  for  the  mining  com- 
pany began  to  comment  on  the  written  state- 
ments or  slips,  and  the  conclusions  to  be 
drawn  from  them,  counsel  for  plaintiff  below 
objected  to  such  argument,  which  objection 
was  sustained.  The  court  then  stated.  In  the 
presence  of  the  Jury,  "It  Is  the  testimony  of 
Fores  that  another  man  did  work  for  him 
under  his  numb»."  The  plaintiff  below  tes- 
tified that  he  had  done  some  work  in  tbe 
mine  after  he  was  hurt 

Whether  another  man  did  the  work  for 
Fores  Indicated  on  these  statements  was  for 
the  Jury  to  decide.  Because  there  was  tes- 
timony, however  strong,  that  some  othor  per- 
son worked  at  mining  for  Fores  after  the 
accident  and  under  bis  number,  tbe  testi- 
mony to  that  effect  was  not  entitled  to  such 
absolute  verity  that  the  court  was  Justified, 
as  a  matter  of  law.  In  excluding  other  evi- 
dence In  contradiction  of  It  It  was  certainly 
a  material  Inquiry,  uaier  the  Issues  in  tbe 
case,  to  ascertain  to  what  extent  tbe  plain- 
tiff below  was  injured,  and  how  much  time 
he  had  lost  thereby.  His  written  statements 
tended  to  show  that  he  worked  nearly  60  days 
after  the  accident  happened,  and  received 
pay  therefor,  and  drew  from  the  mining  com- 
pany supplies  necessary  for  the  prosecution 
of  his  work.  Tbe  credibility  of  his  testimony 
that  another  man  did  work  under  his  num- 
ber was  a  matter  for  the  Jury  to  pass  upon, 
and  not  for  the  court  These  slips  or  state- 
ments were  material,  because  they  were  ad- 
missions In  the  handwriting  of  the  Injured 
person  that  be  mined  a  considerable  quantity 
of  coal,  and  occupied  himself  In  doing  man- 
ual labor,  for  nearly  00  days  after  he  was 
hurt  This  testimony  was  competent  as  tend- 
ing to  contradict  bis  oral  testimony  concern- 
ing the  extent  and  permanence  of  bis  dis- 
abilities caused  by  the  negligence  of  tbe  min- 
ing company,  and  should  have  gone  to  the 
Jury.  It  Is  unnecessary  to  cite  authorities  to 
the  effect  that  It  Is  not  tbe  province  of  the 
court  to  reconcile  contradictions  in  the  evi- 
dence, or  to  quote  decisions  which  hold  that 
tbe  Jnry  are  the  exclusive  Judges  of  the  facts. 
Coniisel  for  defendant  in  error  say  in  tbeir 
brief:  "There  Is  no  pretense  that  the  slips 
were  not  before  the  Jury.  The  record  shows 
that  they  were  Introduced  before  the  Jury, 
and  hence  na  valid  complalot  can  lie  In  this 
coanectlon."   It  la  true  that  the  slips  were 


admitted  In  evidence  early  In  the  cross-ex- 
amination, but  afterwards,  In  contlnalns  his 
questions,  counsel  for  tbe  mining  company 
was  denied  the  right  to  read  them  to  the 
Jury;  and  In  attempting  to  comment  on 
them  In  final  argument  he  was  stoi^ed  by  the 
court  and  not  permitted  to  do  so.  Tbe  ad- 
mission of  written  instruments  in  evidence 
carries  with  It  the  right  of  counsel  to  dis- 
cuss the  pertinence  and  weight  of  su<^  evi- 
dence before  the  jury.  A  denial  of  this  right 
Is  equivalent  to  an  exclusion  in  the  first  In- 
stance of  tbe  proof  admitted.  The  evidence 
sought  to  be  Introduced  was  competmt  and 
material,  and  Its  exclusion  prejudicial  to  tiie 
rights  of  the  defendant  below. 

The  Judgment  of  the  district  court  will  be 
reversed,  and  a  new  trial  ordered.  All  the 
justices  concnrrlng. 


(M  Kan.  •» 

PH(EX£X  INS.  CO.  T.  HASKEirr  et  aL 

(Supreme  Court  of  Kansas,  IMvUion  Nok  2. 
Jnn.  11.  1902.) 
BASEMENT— PAROL  GRANT— PRESCRIPTION. 

1.  An  easement  for  a  private  way  is  an  in- 
terest in  lands,  and  cannot  be  created  by  a 
parol  grant. 

2.  To  obtain  an  easement  for  a  private  way 
by  prescription,  the  use  of  such  private  way 
mast  be  substantialiy  such  a  ose  as,  If  applied 
to  laud,  would  give  title  by  adverse  occupancy. 
It  mnst  hare  been  contlnaoas,  exclusive  to  tbe 
extent  the  nature  of  the  use  will  permit,  and 
adverse.  A  use  under  a  mere  license  will  not 
ripen  into  au  easement  by  prescription. 

(Syllabus  by  tbe  Court) 

Krrw  from  district  court,  Sumner  coanty; 
W.  T.  McBride,  Judge. 

Action  by  the  Phoenix  Iiuurance  Company 
against  Charles  Hashett  and  S.  G.  Oarlltt 
Judgment  for  defendants,  and  i^alntUC 
brings  error.  Affirmed. 

Argued  before  CUNNINQHAM.  GREENE, 
and  POLLOCK,  JJ. 

J.  W.  Rose,  for  plaintiff  In  wror.  Ed.  T. 
Hackney,  Geo.  T.  I'ltts,  and  F.  A,  Dins- 
more,  tor  defendants  In  error. 

CUNNINGHAM,  J.  This  was  an  action 
by  the  plaintiff  below,  who  is  the  plaintiff  in 
error  here,  to  enjoin  the  continued  obstruc- 
tion of  a  private  way  across  the  lands  <^  the 
defendant  In  error,  along  which  It  claimed  a 
right  to  pass.  The  trial  court  made  special 
flpdlngs  of  fact,  and  it  seems  from  these, 
aided  by  the  evidence  Introduced,  which  we 
have  looked  Into,  that  the  grantor  of  tbe 
plaintiff  In  error  made  an  oral  agreement 
with  tbe  grantor  of  the  defendant  In  oror 
some  18  or  20  years  ago,  by  which  tbey 
should  have  certain  mutnal  rights  of  passage 
across  each  other's  lands;  that  the  grantor 
of  the  plaintiff  in  error  was  permitted  to 
pass  eastward  from  the  lands  owned  by  bim 
along  tbe  strip  In  controversy  to  a  public 
highway  runnuing  north  and  south  on  tbe 
east  line  of  the  lands  of  the  defendant 
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This  atrip  Is  20  feet  wide  along  the  entire 
north  line  of  the  defendant.  Subsequent 
conveyances  of  this  land  by  the  parties  to 
this  agreement  contained  no  mention  of  this 
agreement,  or  reservation  of  any  such  rights, 
but  conveyed  these  lands  by  a  description 
In  accordance  with  the  govmiment  sur- 
vey. In  a  general  way  the  grantors  of  the 
plaiDtiCE  In  error  and  others  having  business 
witb  them  have  passed  over  and  along  the 
line  of  this  20-foot  way  ever  since  the  time 
of  Bald  agreement,  and  perhaps  somewhat 
before  that  date.  The  defendant  Charles 
Hasbett  has  b^en,  since  1883,  the  owner  of 
this  east  piece  of  land  over  which  this  pri- 
vate road  is  claimed,  and  the  defendant  S. 
C.  Garlltt  was  at  the  time  of  the  commence- 
ment of  this  suit,  and  had  been  for  more 
Qian  14  years  theretofore,  naskett's  tenant 
In  possession  of  this  land.  Some  13  or  14 
years  before  the  trial  of  the  action  In  the 
court  below,  Garlltt,  without  the  authority 
or  direction  of  Haskett,  constructed  a  fence 
on  the  north  side  of  this  land,  placing  the 
same  alNHit  20  feet  sonth  of  the  north  line 
thereof.  It  seems  that  at  the  time  of  the 
trial  there  was  a  fence  exactly  upon  the 
north  line,  which  had  been  constructed  by 
the  owner  of  the  land  to  the  north.  When 
this  fence  was  built  does  not  appear.  Dur- 
ing all  of  the  time  Haskett  has  been  the 
owner  of  the  land  he  has  been  a  resident 
of  Saline  county,  and  more  than  100  miles 
from  the  land  In  question,  and  has  only  seen 
the  land  once  or  twice  during  eadi  year  of 
that  time.  He  knew  that  there  was  some 
travel  along  the  north  side  of  his  land  from 
the  land  of  the  plaintiff  to  the  highway  to 
the  east,  bat  he  did  not  know  until  shortly 
before  the  commencement  of  this  action  that 
sach  travel  was  under  any  claim  of  right 
to  go  over  the  land.  In  May,  1898,  Garlltt, 
the  tenant,  removed  the  fence  which  he  had 
built  some  13  or  14  years  theretofore,  and 
connected  his  otber  fence  with  the  fence 
upon  the  line  to  the  north,  closed  up  this 
^foot  way,  and  i^antcd  the  same  In  crops. 
This  action  was  one  to  enjoin  him  and  the 
owner,  Haskett,  from  maintaining  snch  ob- 
struction. At  no  time  was  there  any  work 
done  at  any  point  along  this  way  to  Im- 
prove the  same  by  either  the  public  au- 
thorttles  or  any  private  individual.  The 
comt  below  refused  to  grant  plaintiff  an  In- 
JnnctloD  as  prayed  for,  and  It  is  now  here 
seeking  a  reversol  of  this  Judgment. 

The  right  to  recover  by  the  plaintiff  was 
based  upon  the  claim  In  Its  petition  that  this 
was  a  private  way,  bnt  In  the  argument  of 
counsel  here  much  space  is  given  to  the  dis- 
cussion of  what  otmstltutes  a  public  high- 
way, what  would  be  a  dedication,  and  what 
acts  would  amount  to  a  dedication  for  such 
highway.  Inasmuch  as  the  plaintiff  based 
Us  right  to  the  relief  prayed  for  upon  the 
claim  that  this  strip  of  land  was  a  private 
way,  and  not  a  public  highway,  we  think 
this  discussion  Is  much  aside  from  the  char- 


acter of  this .  litigation.  If  the  plaintiff's 
right  to  the  Injunction  prayed  for  grew  out 
of  the  right  of  a  private  way  across  the 
land  as  It  alleged,  then  the  question  of 
dedication  had  no  place  here.  It  Is  to  the 
public,  and  for  Its  use,  that  a  right  to  a 
highway  by  dedication  accrues.  To  be  siure, 
a  private  Individual  would  have  rights  upon 
such  a  highway  which  he  m^ht  protect,  but 
plaintiff  chose  to  base  its  rights  In  this 
case  upon  the  claim,  as  made  In  Its  petition, 
that  this  was  a  private  way.  We  must 
therefore  make  further  Inquiry  whether  it 
has  a  ■  right  to  this  way  from  any  other 
source.  It  will  t>e  borne  in  mind  that  no 
written  evidence  of  agreement  relative  to 
these  private  ways  exists,  and  that,  whatever 
the  agreement  was,  it  seems  to  have  had 
only  a  fleeting  existence,  and  not  based  up- 
on any  settled  purpose  in  the  minds  of  the 
parties  thereto,  because  neither  of  them  rec- 
ognized it  when  subseqaent  conveyances  of 
the  land  were  made.  We  may  ther^ore  put 
aside  fnMu  our  consideration  any  claim  of 
right  expressly  growing  oat  of  this  agree- 
ment, for  an  easement  for  a  private  way, 
being  an  Interest  in  lands,  to  be  effective, 
must  be  evidenced  by  writing.  It  Is,  how- 
ever, contended  that  this  right  Is  one  by  pre- 
scription, and  we  think  that  this  was  the 
theory  adopted  by  the  litigants  and  the  court 
in  the  trial  below.  How,  then,  does  a  pre- 
scriptive right  to  a  private  way  arise?  A 
prescriptive  right  to  a  private  way  is  sub- 
stantially the  same  In  quality  and  charac- 
teristics and  would  arise  In  sul^tantlally  the 
same  manner  as  would  title  to  land  by  ad- 
verse occupancy.  It  must  not  only  be  con- 
tinued for  the  requisite  period,  but  it  must 
be  adverse,  and  under  a  claim  of  right,  and 
must  be  exclusive  and  uninterrupted;  and 
all  this  with  the  knowledge  and  against  the 
consent  of  the  owner  of  the  estate  out  of 
which  the  easement  Is  claimed;  reasonable 
opportunity  for  knowledge  on  his  part  be- 
ing accounted  to  him  for  such  knowledge. 
If  one  claiming  an  easement  has  been  occu- 
pying an  estate  for  the  given  period  with 
the  consent  of  the  owner,  this  does  not  con- 
stitute adverse  possessim,  bnt  is  slmj^y  a 
license  so  to  do,  out  of  which  an  estate  by 
prescription  can  never  arise.  Many  au- 
thorities could  be  cited  In  support  of  this 
position,  but  It  Is  sufficient  tar  our  pur- 
pose to  cite  a  recent  case  decided  by  this 
court  (Railway  Co.  t.  Conlon,  62  Kan.  416. 
(i3  Pac.  432),  in  which  case  it  appeared  that 
the  railway  company  had  provided  a  cross- 
ing of  planks  over  its  track,  with  gates  In 
the  fence  inclosing  the  same,  for  the  pur- 
pose of  enabling  the  defendant  In  error  to 
cross  such  track  from  one  portion  of  ha 
farm  to  the  other.  This  way  and  these  ap- 
proaches had  been  maintained  by  the  com- 
pany and  nsed  by  Conlon  for  more  than  20 
years,  and  defendant  insisted  that  uhe  had 
thereby  acquired  an  easement  by  prescription 
in  this  way.  The  coort,  however,  held  ad- 
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Tersely  to  tbls  contention,  and  cited  many 
authorities  In  support  of  the  heading. 
Whether  the  original  agreement  r^atlve  to 
this  private  way  was  one  conferring  any  ad- 
verse right,  or  merely  a  license,  revocable 
at  the  Instance  and  pleasure  of  either  party, 
was  a  question  of  fact  That  the  parties 
who  made  the  same  thereafter  conveyed 
their  respective  lands  without  reference  to 
or  reservation  of  any  right  of  way,  strongly 
leads  to  the  conclusion  that  their  arrange* 
ment  was  only  a  mere  license  revocable  at 
pleasure,  and  even  Uie  allegations  of  [^ain- 
tllTs  petition  lends  coimtenance  to  this  view; 
for  It  says  that  It  and  Its  grantors  "have 
continued  openly  to  use  said  road  with  the 
consent  of  the  then  owners  of  said  land," 
but,  as  we  have  said,  whether  this  was  an 
adverse  use  or  a  mere  license  was  a  fact 
for  the  trial  court  to  ascertain,  and  this  It 
did,— one  of  its  findings  being  as  follows: 
"The  use  of  the  strip  of  land  on  the  north 
elde  of  the  Fossett  land  by  the  owners  and 
occupants  of  the  BIcbmond  land  for  a  pa»> 
sageway  and  road  to  the  highway  on  the  east 
of  the  Fossett  land  bas  ntrt  been  continu- 
ous, exclusive,  and  adverse,  and  Is  not  suJBEl- 
cient  to  give  the  plaintiff  herein,  the  present 
owner  of  the  Blchmond  land,  a  title  to  said 
strip  of  land,  or  easement  therein,  but  said 
use  of  said  strip  of  land  has  been  by  per- 
mission of  the  owners  of  the  Fossett  land." 
It  Is  suggested  by  the  plalntlfE  In  error  that 
this  finding  is  one  of  law,  rather  than  fact 
and  while  it  Is  probably  true  that  it  em- 
braces some  conclusions  of  law,  yet  it  Is 
clear  that  it  finds  the  fact  to  be  that  the  use 
of  this  private  way  had  not  been  adverse. 
This  being  true,  no  prescriptive  right  could 
arise  out  of  this  continued  use,  even  had  it 
extended  the  requisite  length  of  time,  which, 
under  the  findings  and  evidence,  we  are  In- 
clined to  doubt  This  disposes  of  the  clahn 
of  the  plalntUF  In  error  to  the  right  of  a 
private  way  over  this  land,  and  also  of  its 
claim  of  error  arising  out  of  a  misconstruc- 
tion or  misapplication  of  the  facts  by  the 
court  below,  aa  shown  by  the  evidence,  tbla 
evidence  having  been  considered  by  this 
court  In  the  above  discussion. 

The  claim  Is  made  that  error  was  commit- 
ted by  permitting  a  certain  question  to  be 
asked  and  answered,  because  the  question 
called  for  a  conclusion  of  the  witness,  and 
not  a  fact  We  are  not  prepared  to  assent 
to  this  claim:  but  If  it  did.  It  seems  to 
us  that  the  answer  was  not  prejudicial. 

To  the  introduction  of  two  letters  written 
by  an  agent  of  the  plalntltr,  objection  Is 
made.   We  find  no  error  in  their  admission. 

,Upon  the  hearing  of  the  motion  for  a  new 
trial,  and  In  support  of  the  claim  of  newly- 
discovered  crridence  as  therein  alleged,  an 
affidavit  was  filed.  We  find  nothing  iu  the 
affidavit  except  facts  already  proven,  and 
think  those  facts  were  only  cumulative  of 
those  already  in  evidence,  and  that  a  new 
trial  should  not  have  been  granted  on  ac- 


count of  the  discovery  thereof.  There  la 
not  the  slightest  probability  that  the  intro- 
duction of  the  evidence  as  therein  set  oat 
would  have  changed  the  result  upon  another 
trial. 

After  considering  the  entire  case,  and  all 
the  questions  urged  xtpan  our  attention,  we 
find  no  reversible  error  in  the  action  of  the 
court  below. 

The  Judgment  will  be  affirmed.  All  Out 
juBtlces  coDcorrlng. 


(64  Kan.  m 

STEBBT  T.  MOBOAN. 

(Supreme  Oouvt  of  Kansas,  Division  1* 
Jan.  U,  1902.) 

RBPUtVm-OBNBIRAL  DENIAL— ADDITIONAL 
AVBRHBNTS. 

1.  In  replevin,  a  general  denial  closes  the  Is- 
suee  and  entltlee  the  defendant  to  prove  erery 
fact  tending  to  show  that  the  plaintiff  cannot 
meiutaia  the  action  against  him. 

2.  Additional  averments  in  the  answer,  that 
the  defendant  is  entitled  to  the  possession  of 
the  property  because  he  is  the  owner  thereof, 
and  for  the  further  reafton  that  the  propwly 
had  been  delivered  to  him  by  an  officer  who 
seized  it  in  another  replevin  action  between 
the  same  parties,  does  not  enlarge  the  issuea, 
nor  make  a  reply  to  the  answer  necessair. 

(Syllabns  by  the  Court) 

Error  from  district  court;  dreaiwood  covh 
ty;  C.  W.  Shlnn,  Judge. 

Action  by  A.  W.  Morgan  a^lnst  J.  W. 
Street  Judgment  for  plaintiff.  Defendant 
brings  error.  Affirmed. 

Argued  before  DOSTBB,  O.  J.,  and 
STOM,  SMITH,  and  GBEENB.  JJ. 

Bedden,  McKeever  &  Hayden,  for  t^ain- 
tlff  In  error.  L.  EL  Jobnswi,  for  defendant 
In  OTor. 

JOHNSTON,  J."  This  was  an  actl<m  of  re- 
plevin brought  by  A.  W.  Morgan  against  J. 
W.  Street  to  recover  the  possession  of  cat- 
tle allied  to  have  been  wrongfully  taken 
and  detained  by  the  latter.  The  answer  of 
Street  was  a  general  denial,  and  he  also 
averred  that  be  was  the  ownor  and  entitled 
to  the  possession  of  the  cattle,  and  that  in 
an  action  of  replevin  previously  brought  by 
him  the  cattle,  with  others,  were  taken  and 
delivered  to  him,  which  action  was  still 
pending.  No  reply  was  filed,  by  the  plain- 
tiff, and  the  defendant  without  avail,  insist- 
ed that  for  the  lack  of  reply  the  issnee  were 
not  closed  and  no  testimony  In  behalf  of 
the  plaintiff  was  admissible. 

In  replevin,  a  general  denial  doses  the  Is- 
sues and  puts  the  plaintiff  to  proof  of  every 
fact  material  to  the  maintenance  of  his  ac* 
tlon.  Unde*  it  the  defendant  can  prove  ev* 
ery  fact  which  goes  to  show  that  the  plain- 
tiff never  had  a  cause  of  action  against  blm. 
Since  any  defense  to  an  action  of  replevin, 
either  in  bar  or  In  almtement.  may  be  prov«i 
under  a  general  denial,  a  reply  was  whoOf 
unnecessary. 
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The  addttlaial  aTamentt  In  tbe  answer, 
that  the  defendant  was  the  owner  of  the 
cattle  and  was  mtltled  to  the  iKMnesalcm  of 
\hem  for  that  reason,  as*  well  as  beatme 
they  had  been  d^vered  to  him  by  an  t^cer 
who  seised  them  In  anoUier  actliHi,  la  cmlj 
another  form  of  denial.  In  a  ctftaln  senae 
It  is  an  arjfumentatlve  dmlal  of  the  plain- 
tiffs right  to  poeaesflltm,  which  did  not  ^* 
lai^e  the  Issues  nor  open  np  the  case  for 
proof  not  admlaslble  under  the  general  de- 
nlaL  Wilson  t.  Fnllra:,  9  Kan.  177;  Yandle 
T.  Gran^  13  Kan.  844;  Bussell  t.  Smith,  14 
Kan.  306;  Bailey  t.  Bayn^  20  Kan.  667; 
Holmberg  t.  Dean,  21  Kan.  78;  Kennett  t. 
Ftekel,  41  Kan.  211,  21  Pac  98;  De  Ford 
Hotchison,  45  Kan.  S18,  26  Pac  641.  U  L. 
B.  A.  267;  White  t.  Oemeoy,  47  Kan.  741, 
28  Pac  1011, 27  Am.  St  Bep.  820.  The  caae 
last  cited  Is  parUcnlariy  arollcaUe  to  the 
mie.ln  hand.  The  plalntlft  there  filed  an 
ordinary  petltloa  hi  restlerln,  and  tbe  de- 
fendants answw  was  a  general  denial,  and 
alao  that  the  pnqperty  was  taken  and  held 
him  on  legal  inrocesB.  No  re[dy  was  filed 
to  tbe  answer,  and  the  defoidant  moved  for 
judgment  on  the  pleadings,  and  It  was  held 
that  "all  of  his  answv  therefore,  except  bta 
goianl  doilal,  was  -wholly  muutcessary.  and.' 
betag  nnnecesaary,  required  no  r^ly.  If  the 
defendant  under  the  general  denial  could 
hare  shown  that  he  took  the  property  as  an 
officer  under  I^I  process,  ibe  plalnttfC  could 
without  a  reply  rebut  the  effect  of  such 
proof  by  showing  that  tbe  property  taken 
was  aempt"  See.  alsot  Kerwood  t.  Ayre^ 
60  Kan.  848.  58  Pac  184. 

No  errw  was  committed  In  refnslng  the 
continuance  applied  for  by  the  defendant, 
and  we  see  no  reaaon  for  disturbing  the 
jodgment  of  the  trial  court.  It -will  there- 
fore be  affirmed.  All  the  Justleea  Concurring. 


(«  Kuk.  «K> 

PBLZ  et  al.  v.  WRIGHT. 

(Supreme  Court  of  Kausas,  Division  No.  2. 
Jho.  11,  1902.) 

APPEAL— RECORD-EVIDENCE. 

Sufficiency  of  e%-idence  to  eaatalQ  findings 
esDuot  be  reviewed  on  appeal,  the  record  not 
porporthut  to  imntain  au  the  eTldenee,  bat 
showing  that  It  does  not  contain  it 

'Error  from  district  court  Barton  county! 
Ansel  R.  Clark,  Judge. 

Action  by  J.  W.  Wright  against  Frank 
Pels  and  another.  Judgment  for  plaintiff. 
Defendants  bring  error.  Affirmed. 

Argued  before  CUNNINGHAM,  ELLIS, 
and  POLLOCK.  JJ. 

D.  A.  Banta,  for  plalntUte  In  enor,  J.  B. 
Prose  and  Osmond  &  Cole,  for  defendant  In 
mor. 

PEB  GUBIAM.   The  defendant  In  error 
commaiced  this  action  In  the  district  court 
of  Barton  cnnnty  on  the  14th  day  of  Oc- 
e7P.-20 


tober,  ISW.  alleging  that  he  "was  the  owner 
and  entitled  to  the  possession  of  certain  real 
estate,  and  asked  Judgment  for  the  posses- 
sion thereof  and  the  costs.  The  defendants 
below  answered,  admitting  that  they  were 
In  possession  of  the  land,  and  claimed  title 
thereto,  and  asked  that  their  title  be  quieted 
as  aipiiust  the  plaintiff  below,  and  alleged 
that  If  the  plaintiff  below  ever  bad  any 
rights  tltte,  or  interest  In  and  to  the  land,  or 
to  the  possession  thereof,  such  right  had 
been  and  was  barred  by  the  statute  of  lim- 
itations. By  his  reply  the  plahitlff  below  de- 
nied the  allegations  of  new  matter  in  the  an- 
swer, and  asked  that  his  title  be  quieted  as 
against  the  tefradants  below.  Judgment 
was  rmdered  for  the  plaintiff  below  In  ac- 
cordance with  the  jfiayet  of  his  petition,  and 
the  defendants  below  brought  these  proceed- 
ings tai  emw  to  reverse  such  judgment 

The  enttare  argument  of  counsel  for  plain- 
tifls  in  error  relates  to  tbe  force  and  ^ect 
of  the  erldence  offered  to  suroort  the  eon- 
tentioo  of  the  prevailing  party,  and  he  In- 
sists that  such  evidence  does  not  sustain  the 
judgment.  There  is  no  stat^ent  in  the  rec- 
ord that  It  contains  aU  of  the  evidence  offer* 
ed  and  received  In  the  court  bdow.  On  the 
contrary,  It  afflrmatlvely  appears  that  all 
of  the  evidence  is  not  Incorporated  tha«ln. 
In  Hot^s  V.  ImpUnaent  Oo„  46  Kan.  540. 
26  Pac  84.  this  court  said:  "When  a  ease 
made  or  record  brought  to  tbB  suprane  court 
does  not  purpi^  1^  contain  aU  the  evidence 
Introduced  on  the  trial  b^w,  tibe  supreme 
court  cannot  say  that  any  finding  or  de- 
cision of  the  trial  court  founded  upon  such 
evidence  is  erroneous."  See,  also.  Newby  v. 
Myers,  44  Kan.  477,  24  Pac  071.  • 

The  Jud^ent  of  the  court  bdow  Is  affirm- 
ed. 


(M  Kao.  884) 
CBANE  ft  CO.  T.  BLOOM. 

(Supreme  Court  of  Kansas,  Division 'No^  S. 
Jan.  11.  1902.) 

CONTRACTS  —  OIL-WELJ^  SUPPLIBS  —  FAILURB 
TO  DELIVER— SPBCIAL  DAHAOES— NBCBSSI- 
TT  FOR  SPEEDY  DBLI^RY— NOTICE  TO 
SELLER  —  CONVERSATIONS  WITH  AGENT  — 
PROOF  OF  AO  Enacy— SUFFICIENCY  OF  EVI- 
DENCE—ADMISSIBILITY— SPECIAL  FINDINOS. 

1.  In  an  action  Cor  the  price  of  oil-well  sup- 
plies, defendant  filed  a  cross  demand  for  dam- 
ages ttom  plaintiff's  failure  to  deliver  the  sup- 
plies. Tbe  only  evidence  tendlug  to  show  that 
defendant  bad  notified  plaintiff -of  the  special 
time  In  which  he  woulo  need  the  supplies,  or 
of  any  contract  for  speedy  delivery,  consisted 
ot  conversations  with  the  derk  in  charge  of 
plaintiffs  office  when  defendant  visited  it,  and 
certain  letters  from  plaintiff  signed  by  such 
derk.  It  further  aweared  that  plaintiff  had 
a  local  manager  at  the  place  where  the  supplies 
were  purchased,  and  the  clerk  was  not  author- 
ized to  act  in  matters  binding  upon  the  com- 
pany, except  upon  direction  of  such  manager. 
fleU.  that  the  aveucy  between  the  mana^r's 
clerk  and  plaintiff  was  not  sufDciently  proved, 
so  as  to  render  the  conversations  witn  such 
clerk  admisBible  to  prove  either  the  notice  of 
the  necessity  or  the  contract  for  speedy  deliv- 

osy. 
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2.  A  special  finding  that  the  sole  damages 
complained  of  occurred  after  the  order  for  we 
Rupplies  had  been  canceled  b;'  defendant  was 
incousistent  with  a  general  verdict  for  such 
damages,  siiice  titer  could  not  hare  accrued 
from  anything  done  m  reliance  on  each  order. 

Error  from  district  court,  Montgomery 
county;  A.  H.  Skidmore,  Judge. 

Action  by  Crane  &  Co.,  a  corporation, 
against  C.  L.  Bloom.  From  a  Judgment  in 
favor  of  defendant  on  a  cross  claim,  plain- 
tiff brings  error,  neversed. 

Argued  before  CUNNINGHAM,  ELLIS, 
and  POLLOCK,  jj. 

A.  B.  Clark  and  T.  S.  Salathiel,  for  plain- 
tiff In  error.  Ergenbright  &  Banks,  for  de- 
fendant In  error. 

PBR  CURIAM.  Action  brongbt  In  Justice 
court  Crane  ft  Oo^,  a  cwporatlon,  to  re- 
cover from  G.  L.  Bloom  oa  account  for  hard- 
ware,  consisting  of  gas  and  oil  well  sup- 
plies, In  amount  ¥220.81.  Def»idant  admit- 
ted the  correctness  of  plaintiff's  account,  but 
filed  a  cross  demand  for  damages  In  the  sum 
of  yi,100  occasioned  the  failure  ot  plain- 
tiff to  dellTer  well  casing  pnrcbased,  with- 
holding therefrom  all  hot  the  sum  of  ^00 
plead  as  a  set-off  against  the  claim  of  plain- 
tiff. The  facts  In  relation  to  this  cross  de- 
mand are:  Defentlant  In  the  year  1898  was 
engaged  In  the  business  of  boring  oil  and 
gas  wens  at  different  points  In  the  state. 
It  Is  claimed  by  defei^ant  that  on  June  7tb 
be  was  In  the  office  of  plaintiff  In  Kansas 
Cl^,  and  In  conversation  with  one  Agnew, 
In  charge  of  tiie  office,  the  company  was  in- 
formed of  the  nature  ot  his  business;  why 
he  needed  the  casings;  of  bis  contract  for 
the  dlg^ng  of  a  well  at  Madison,  San.;  that 
he  expected  to  make  a  contract  ttx  the  dig- 
ging of  a  at  Bomkw  Springs;  Inquired 
the  price  of  the  different  sized  casings,  and 
was  Informed  It  would  take  about  two  weeks 
to  get  these  supplies  from  the  East  On 
June  Stii  he  wrote  the  company,  asking  for 
prices  oa.  the  casings  needed,  and  informed 
the  company  of  securing  the  contract  at  Bon- 
ner Springs.  On  June  10th  the  ccnnpany 
wrote,  quoting  prices.  On  June  18th  defend- 
ant wrote,  ordering  40  feet  10%  casing,  600 
feet  8^  casing,  and  2.000  feet  casing. 
That  on  July  5th  defendant  was  again  In 
the  office  of  plaintiff  at  Kansas  City,  and 
had  a  conversation  with  Agnew,  in  which 
he  Infwmed  tilm  the  amount  of  casings  he 
would  need  at  Madison;  that  be  would  have 
to  have  the  8^4  Immedlatdy,  and  that  the 
would  be  ready  by  the  time  th^  would 
be  needed.  That  Agnew  replied  they  were 
looking  for  the  car  In  any  day.  On  July  Tth 
defendant  commenced  drilling  the  well  at 
Madison,  and  at  a  depth  of  46  feet  from  the 
surface  encountered  water,  sand,  and  gravel, 
which  ran  Into  the  well  and  stopped  drilling. 
On  that  day  defendant  wrote  plaintiff  to 
please  rush  shipment  of  casing  to  Madison 
as  much  as  possible;  that  they  were  waiting 


for  It,  imd,  If  they  had  S5  or  40  feet  ot  8>4 
casing,  ship  to  Madison  at  once.  On  Jnl^ 
8th  plaintiff  wrote  defendant  ttiat  the  car 
had  not  yet  arrived,  but  that  they  were  lock- 
ing for  the  same  dally,  and  would  immediate- 
ly forward.  The  defendant  put  In  Wfioden 
casing,  shut  off  the  .watw  at  the  46-foot 
level,  and  eontinned  drilling  to  a  depth  ot 
400  feet,  when  the  wtHl  again  commenced 
caving  In,  and  work  was  sbqtped.  On  July 
24th  defoulant  obtained  casing  from  the 
Standard  041  Company,  cased  out  the  water 
at  the  46-foot  level,  when  the  well  becamo 
dry,  and  drilling  was  continued  to  a  defitb 
of  560  feet,  when  another  flow  of  water  was 
struck.  On  July  28th  defendant  canceled  the 
order  placed  with  plaintiff.  On  August  lot 
the  well  began  to  cave  again,  and  work  was 
stopped.  Defendant  obtained  casings  from 
the  Fwest  Oil  Company,  shut  out  the  water 
at  the  depth  of  the  560-foot  levA  and  con- 
tinued drilling  until  at  the  deptii  ot  800  feet 
water  was  again  struck  and  drilling  Stopped, 
making  it  necessary  to  case  It  out.  It  being 
necessary  to  ream  out  the  hole  bored  from 
the  depth  of  560  feet  to  the  depth  of  800  feet 
so  as  to  let  down  a  ff\ii-iiicb  casing,  this  was 
done  by  defendant  at  a  cost  of  9240.  Upon 
the  trial  all  damages  occasioned  by  the  fail- 
ure to  fill  the  contract  were  waived,  except 
this  cost  of  reaming  out  the  240  feet  ertend- 
Ing  between  the  depth  of  500  and  800  feet. 
The  Jury  returned  a  general  verdict  fbr  the 
defendant  In  the  sum  of  fl9.10,  and  also  re- 
turned answers  to  certain  special  qaestlMia. 
*  Counsel  for  plaintiff  In  enor  In  their  brief 
assign  21  grounds  of  error.  It  la  necessary 
to  refer  to  only  a  few  of  these. 

It  is  contended  that  error  was  committed 
In  permitting  the  defendant  to  give  as  evi- 
dence convenaUona  had  wltii  .i^new  in  tiw 
office  of  plaintiff,  without  proof  that  Agnew 
was  authorized  to  act  tot  plaintiff.  It  Is  a 
familiar  rule  of  law  that,  before  convwsa- 
tlons  of  an  agent  are  competoit  to  bind  his 
principal.  It  must  be  first  shown  tiiat  such 
agent  was  authorized  to  bind  the  principal, 
and  that  the  declarations  of  the  agent  are 
inadmissible  to  prove  the  fact  of  such  agen- 
cy. Undo-  this  rule,  we  are  of  the  opinion 
that  the  trial  court  erred  ih  admitting  the 
conversation  had  between  the  defendant  and 
Agnew.  Defendant  relied  in  this  oise  npoo 
such  conversations  to  establish  the  cluuv 
acter  of  the  business  in  which  plaintiff  was 
engaged,  the  necessity  for  a  speedy  dtilvery 
of  the  goods  ordwed,  and  also  for  proof  ttC 
any  agreement  as  to  the  time  of  the  d^very 
of  the  casings  purchased.  Hence  this  testi- 
mony became  material  and  essential  to  a  re- 
covery. The  only  evidence  tending  to  show 
such  agency  is  that  Agnew  was  found  by  the 
defendant  In  the  office  of  plaintiff.  The 
character  of  his  employment  and  the  scope 
of  bis  authority  were  not  shown  by  defrad- 
ant.  The  further  fact  Is  relied  upon  that 
certain  letters  received  by  defendant  were 
signed  In  the  name  ot  the  company  by  Af 
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new.  However,  It  appears  that  odc  W.  H. 
Blades  waa  the  local  manager  of  plaintiff 
company  at  Kansas  City,  and  was  known  by 
the  defendant  to  be  the  manager.  It  further 
appears  from  the  evidence  of  plaintifC  that 
Apiew  was  a  clerk  In  the  office  for  the  lo- 
cal manager.  Blades,  and  not  authorized  to 
act  In  matters  binding  the  company  except 
upon  dh-ectlon  from  the  manager.  It  fur- 
ther appears  from  the  answer  to  special  in- 
tem^atiny  9  submitted  to  the  jury  that  the 
sole  damage  of  which  defendant  complains 
was  received  in  the  work  performed  after 
the  order  placed  with  plaintiff  had  been  can- 
celed by  defendant  and  of  necessity  could 
not  have  been  p«^ormed  in  reliance  upon 
any  contract  at  the  time  existing  with  plain- 
tiff. Waiving  for  the  present  the  questloa 
as  to  whether  such  damages  are  not  too  re- 
mote for  recovery,  In  any  event,  we  are  In- 
clined to  the  opinion  that,  had  the  plaintiff 
moved  for  judgment  on  these  special  find- 
ings, it  would  have  been  the  duty  of  the 
court  to  have  sustained  such  motion.  How- 
ever, as  no  such  motion  was  made  In  this 
case,  the  judgment  will  be  revised,  and  the 
case  remanded  tia  a  new  trial. 

m  Kmn.  883)  * 

WOOD,  Ooanty  Olerk,  t.  O'HAIB. 
(Saprane  Oomt  of  Eansafl,  DiTisIon  No.  1. 
Jan.  11,  1902.) 

BRBOR-^RISDICnONAL  AMOUNT-COURT  OF 
APPEALS. 

1.  Error  to  the  sapreme  court  will  not  He 
fiom  a  judgment  awarding  mandamus  to  com- 
pel a  county  clerk  to  record  certain  deeds  on 
payment  of  $4.50  instead  of  ^1.45,  aa  claimed 

him.  the  controTeray  not  iovolvlng  the  jo- 
najictional  amonut. 

2.  Ppoceediugs  ^n  error  commenced  while  the 
court  of  appeals  was  in  existence,  and  proper- 
ly within  its  jurisdiction,  do  not  become  cog- 
aitable  by  the  supreme  court  in  the  first  in- 
Btance  because  the  court  of  appeals  would  pass 
out  of  existence  before  the  proceedings  conld  be 
beard  there. 

Error  from  district  court,  Snmner  county; 
W.  T.  McBride,  Judge. 

Uandamus  by  Bascom  O'HaIr  against  W. 
B.  Wood,  county  clerk.  From  a.  judgment 
awarding  a  peremptory  writ,  respondent 
brings  error.  Dismissed. 

Ai^ed  before  DOSTER,  C.  J.,  and  JOHN- 
STON, SMITH,  and  GREENE,  JJ. 

Jas.  IjLwrence  and  Ready  &  Ready,  for 
plaintiff  in  error.  Herrlck  &  Rosers,  tor  de- 
fendant in  error. 

PER  CURIAM.  This  Is  a  proceeding  In 
error,  brought  to  reverse  a  judgment  of  the 
district  court.  A  peremptory  writ  of  man- 
damus was  awarded  to  the  defendant  In  er- 
ror, directing  the  county  clerk,  on  payment 
of  J4.50,  his  legal  fees,  to  enter  on  the  trans- 
fer records  two  deeds  describing  a  large 
number  of  blocks  of  ground  In  the  city  of 
Wellington.  The  county  clerk  contended 
that  he  ought  to  have  been  . paid  $30.90  In 
addition  to  the  sum  tendered. 


The  proceedings  In  error  must  be  dismiss- 
ed, for  two  reasons:  First,  there  is  not  $100 
involved;  second,  the  proceedings  in  error 
were  commenced  while  the  court  of  appeals 
was  In  existence.  The  petition  in  error  and 
transcript  was  filed  in  the  clerk's  office  of 
this  court  on  September  10,  1900.  The  peti- 
tion in  error  states  that  the  proceedings  in 
error  are  brought  here  "for  the  reason  that 
the  term  of  the  court  of  appeals  will  expire 
before  it  can  be  heard."  This  was  no  valid 
excuse  for  filing  the  case  here.  We  do  not 
think,  however,  that  the  court  of  appeals 
could  have  retained  Jurisdiction  bad  the  case 
been  filed  there.  The  amount  InrolTed  Is  not 
large  enough. 

The  proceedings  in  error  will  be  dlBmlssed. 

(M  Kan.  884) 

MISSOITRT,  K.  &  T.  RY.  00,  t.  RTJSSELK 

(Supreme  Court  of  Kansas,  Division  No.  2. 

Jan.  11,  1902.) 

RAILROAD  COMPANIBS-STOCK-KtLLINO  CASES 
— DBFBCTIVE  FENCE>-DEMAND  FOR  PAY- 
MENT—EVIDENCE— HARMLESS  ERROR. 

1.  Witnesses  in  action  against  a  railroad  com- 
pany for  killing  stock,  claimed  to  have  been 
caused  by  a  defective  fence,  having  testified 
that  before  and  at  the  time  of  the  accident 
the  posts  were  rotten,  testimony  as  to  thdi 
beingso  shortly  thereafter  Is  hanuleos. 

2.  The  demand  for  payment  required  by  Gen. 
St.  1001,  SI  5800.  5861.  to  be  made  of  a  railroad 
company  w  days  before  action  for  killing  stock, 
need  not  be  in  writing. 

3.  Where  it  is  found  that  the  only  demand 
made  on  a  railroad  ciHopany  for  payment  fw 
stock  killed  was  oral,  admission  in  evidence, 
without  proof  ct  signature,  of  a  postal  card, 
purporting  to  be  from  the  claim  adjuster  of 
the  company,  stating  that  the  claim  of  a  cer- 
tain nnmber  for  sto^  killed  wonld  receive  at- 
teutfon,  is  harmless. 

IBrror  from  district  eonrt,  Miami  county; 
W.  T.  Bnrris.  Judge. 

Actl<ni  by  Pant  Bnssell  against  the  Mis- 
souri, Kansas  ft  Texas  Railway  Company. 
Jn^rment  for  plaintiff.  D^eudant  tnlngs 
error.  Affirmed. 

Argned  before  OUNNINGHAM,  BLUS, 
and  POLLOCK,  JJ. 

T.  N.  Sedgwick,  for  plaintiff  In  error.  N. 
W.  Wells  and  Geo.  W.  Moad,  for  defradant 
in  error. 

PER  CURIAM.  This  action  was  brought 
in  the  district  court  of  Miami  county  by  the 
defendant  in  error  to  recover  damages  for 
the  killing  by  the  railway  company  of  six 
head  of  horses.  The  evidence  showed  that 
the  horses  were  being  kept  in  a  pasture  on 
land  belonging  to  defendant  In  error,  through 
which  the  railroad  ran;  and  the  basis  of  the 
action  was  that  the  railway  company  did  not 
maintain  a  lawful  fence  through  said  lands, 
and  at  the  point  where  the  horses  escaped 
from  the  field  to  the  railroad  track.  The 
jury  found  that  the  horses  entered  the  right 
of  way  through  a  gate,  and  the  testimony  of 
several  witnesses  tended  to  show  that  tlie 
gate  was  several  Inches  too  short  for  the 
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posts;  And  upon  tbls  point  the  Jury  found 
that  "the  posts  were  leaning  from  the  gate, 
and  the  gate  conld  not  be  pn^rly  fastened." 
It  was  not  claimed  that  the  gate  was  In  a 
differait  condition  at  that  time  than  It  had 
been  fw  several  months  before.  After  the 
killing  of  the  horses,  slight  repairs  were 
made  upon  the  gate;  and  two  or  three  wit- 
nesses were  permitted  to  testify  to  the  con- 
dition of  the  fence  along  the  right  of  way 
c^poBlte  the  pasture.  Including  the  gate,  some 
time  subsequent  to  June  29,  1899,  at  which 
time  the  cause  of  action  accrued.  Indeed, 
two  witnesses  testified  to  such  condition 
shortly  before  the  trial,  which  occurred  in 
December  f(rilowlng.  This  Is  claimed  as  er- 
ror. While  Qie  testimony  was  remote,  still, 
as  It  related  to  the  condition  of  the  posts, 
which  were  described  as  rotten  by  the  wit- 
nesses who  testified  to  the  condition  of  the 
fence  before  and  at  the  time  of  the  Injury  to 
plalntllTs  horses,  as  well  as  by  those  who 
testified  to  It  at  a  later  period,  and  as  It  Is 
hardly  probable  that  fence  posts  In  such  a 
condlUon  would  change  very  materially  In 
so  short  a  time,  we  do  not  think  the  admis- 
sion of  that  testimony  was  substantial  er- 
ror. So  much  of  the  testJmMiy  complataed 
of  as  related  to  the  gate  was  tinlmportant, 
and  could  not  hare  Influenced  the  Jury  to 
the  detriment  of  plaintiff  In  error. 
.  It  Is  also  contended  that  no  demand  was 
made  upon  the  railway  compLany  for  pay- 
ment, as  Is  required  by  sections  5860,  5861, 
Gea.  Bt  1901,  at  least  30  days  before  the 
actl<Hi  was  commenced.  Plaintiff  below 
sought  to  prore  a  written  demand.  Falling 
In  this,  he  was  permitted  by  the  court  to 
prove  an  oral  demand,  and  did  so  to  the 
satisfaction  of  the  Jury.  We  are  constrain- 
ed to  regard  the  demand  so  proven  as  suffi- 
cient. Under  our  statute,  such  demand  need 
not  be  In  writing. 

The  trial  court  admitted  In  evidence,  over 
the  objection  of  the  railway  company,  a 
postal  card  addressed  to  Paul  Russell,  Paola, 
Kan.,  in  the  fi^owlng  words:  "Dear  Sir: 
Your  claim,  C.  10,864,  for  horses  killed  and 
Injured  June  30,  1890,  wlU  receive  the  atten- 
tion of  this  department  as  soon  as  we  can 
get  around  to  It  Toiurs  truly,  A.  A.  Cross, 
Special  Claim  Adjuster.  July  16,  1899." 
There  was  no  evidence  that  this  card  was  re- 
ceived In  reply  to  anything  which  had  been 
sent  to  the  railway  company  by  plaintiff  be- 
low, although  he  swears  that  he  got  It  out  of 
the  post  office.  The  signature  of  Cross  was 
not  proven,  nor  was  It  shown  that  he  was  In 
fact  special  claim  adjuster  for  the  railway 
company  at  the  time  the  card  bears  date. 
Its  admission  In  evidence  was  error,  but  it 
Is  quite  clear  that  Its  reception  did  not  In 
any  wise  jH^eJudice  the  case  of  defendant  be- 
low. The  Jury  found  that  no  written  de- 
mand bad  been  made,  but  tbat  the  only  de- 
mand made  by  plaintiff  below  was  an  oral 
one;  and,  as  tlie  postal  card  could  not  have 
strengthened  the'  evidence  relating  to  an 


oral  demand,'that  It  would  have  a  tendency 
to  do  so  as  to  a  written  one  was  ImmaterlaL 
Those  are  all  the  questions  argued  by  coun- 
sel for  plaintiff  In  error,  and,  as  each  of 
them  must  be  determined  adversely  to  Its 
c<Hitention,  the  judgment  of  the  court  below 
Is  affirmed. 


(64  Kan.  SU) 
WHjHITB  v.  DANIEIiS,  Sheriff. 
(Sapreme  Couit  of  Kansas,  Division  No.  1. 
Jan.  11.  1902.) 
FRAUDm-HNT  CONVBTANCB. 

Plaintiff  pnrdiased  the  stock  of  goods  <tf 
B.  under  agreement  by  whidi  he  gave  nls  note 
to  K.  for  amount  owin^  K.  from  B.,  and  K. 
released  B„  and  plaintiff  paid  the  small  bal> 
ance  to  B.,  which  B.  used  In  paying  other 
debts.  BeU  that,  the  gpods  not  having  been 
worth  more  than  plaintiff  paid,  though  K.  stat> 
ed  that  the  invoice  made  by  K.  amounted  to 
more,  the  transaction  was  not  frandulant  as  to 
other  creditors. 

Error  from  district  court,  Cowl^  county; 
W.  T.  McBrlde.  Judge. 

Action  by  J.  P.  Wllhlte  against  S.  A.  Dan- 
iels, sheriff.  Judgment  for  defradant.  Plain- 
tiff brings  error.  Beversed. 

Argued  before  DOSTEB,  O.  J.,  and  JOHN- 
STON. SMITH,  and  OBBBNB,  JJ. 

C.  T.  AtkbuKm,  fm  plaintiff  hi  oror.  J. 
Hack  Lore  and  A.  H.  Dean,  for  d^induit 

In  error. 

PBB  CURIAM.  BeUe  L.  Brotherton  was. 
engaged  In  the  grocery  business  In  Wlnfield, 
Kan^  la  1899.  At  that  time  she  was  Indebt* 
ed  to  wholesale  grocers;  among  others  to 
Kroenert  Bros.,  In  the  sum  of  $353.89.  On 
August  2,  1890,  John  Kroen^t,  traveling  for 
Kroenert  Bros.,  called  at  the  stare,  which 
was  In  charge  of  her  husband,  H.  Brother- 
ton,  to  have  their  account  settled.  It  was 
agreed  that  the  Brothertcns  would  turn  over 
tiie  stock  of  goods  to  Kroenert  Bros.  In  pay- 
ment of  her  debt,  or  sell  It  to  B<Hne  one,  if 
such  person  could  be  found,  and  pay  Kroen- 
ert Bros.;  that  John  Kroenert  should  find  a 
purchaser.  At  Arkansas  City  be  found  J. 
P.  Wllhlte,  plaintiff  In  error,  who  agreed  to 
purchase  the  stock  If  Kroenert  Bros,  would 
take  his  note  for  a  considerable  portion  of 
the  purchase  price.  To  this  they  acceded. 
On  the  f(^bwlng  day  J.  P.  Wllhlte  and  John 
Kroenert  went  to  WInfleld,  and  there  con- 
summated  the  sate.  The  Brothertons  had 
taken  an  Inventory  of  the  stock,  which 
amounted  to  $389.95;  Wllhlte  agreed  to  pay 
that  amount,  and  did  so  by  giving  his  note 
to  Kroenert  Bros,  for  $353.88,  the  amouat 
of  their  claim,  and  his  check  for  $36.06  to 
Mrs.  Brotherton,  being  the  difference  be- 
tween her  Indebtedness  to  Kroenert  Bros, 
and  the  amount  he  was  to  pay  for  the  stock. 
The  evidence  shows  that  Mrs.  Brothorton 
used  $20  of  this  $36.06  to  pay  r&A  due  .on 
the  store  building,  and  the  balance  to  pay 
small  debts  due  by  the  store.  On  the  3d  day 
of  August,  WUblte  took  possesslMi,  and  on 
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the  4tb  or  6th  day  of  Anfiut,  the  Baney- 
Alton  M«a!cautUe  Company  commenced  an 
action  in  atUcbmeut  against  Belle  L.  Broth- 
«toa  and  attached  the  goods  In  question  as 
her  property.  The  sherUE  made  an  Inventory 
of  said  goods,  which  amounted  to  $503.26. 
The  plaintiff  brought  replevin  against  the' 
sheriff  for  the  poesession.  On  the  trial. 
Judgment  was  rendered  against  the  plaintiff, 
and  be  prosecutes  error  to  this  court. 

The  defense  In  this  acUon  Is  that  Wllblte 
was  not  an  Innocent  purchaser  for  Talne; 
that  the  sale  was  fraudulently  made  for  the 
purpose  of  assisting  Kroenert  Bros.  In  col- 
lecting their  debt  That  Mrs.  Brotherbm 
was  Indebted  to  Kroenert  Bros.  In  the  sum 
of  139.3.80  Is  not  disputed;  and  that,  upon 
the  sale  and  transfer  of  the  goods  by  Mrs. 
Brotherton  to  WUhlte,  Kroenert  Bros,  re- 
leased ber  of  this  Indebtedness  Is  undisputed. 
A  debtor  has  a  right  to  prefw  his  creditors; 
he  may  pay  <me  to  the  total  exclusion  of  all 
others,  tn  this  case  Mrs.  Brotherton  could 
have  turned  the-entlre  stock  over  to  Kroen- 
m  Bros.  She  coold  have  sold  the  stock 
and  given  them  the  proceeds  thereof  In  pay- 
ment of  ber  debt,  or  do  as  she  did,— sell  to 
<Hie  whom  Kroenert  Bros,  would  accept,  In 
consideration  of  such  purchaser  paying  to 
them  her  Indebtedness.  The  difference  be- 
tween the  amount  she  owed  Kroenert  Bros, 
and  the  dmount  she  received  for. the  gooda, 
even  If  it  bad  not  been  accounted  for,  Is 
too  Insignificant  In  amount  to  cause  a  court 
to  pause  There  was  some  effort  to  show 
that  John  Kroenert  had  made  a  statement 
to  the  effect  that  when  the  Brothertons  in- 
voiced the  stock  of  goods  the  Invoice 
amounted  to  about  that  made  by  the  sheriff 
iQ  the  attachment  suit,  which  was  $503.26.  • 
If  this  was  true,  It  Is  of  no  consequence. 
Wilhlte  did  not  make  the  statement,  and 
there  Is  no  evidence  In  the  record  Indicating 
that  the  stock  was  worth  more  than  Wilhlte 
paid  for  It'  There  Is  an  entire  failure  In 
the  evidence  to  show  fraud  tn  this  transac- 
tion, and  the  court  below  should  have  sua* 
talned  the  motion  of  plaintiff  In  error  for 
a  new  trial. 

The  Judgment  of  tlie  court  below  will  be 
rereraed,  and  the  cause  remanded. 


GUSRXSEY  T.  FUIiMBB. 
(Supreme  Court  of  Kansas,  Division  No,  2. 
Jan.  11,  1902.) 

APPBAI^PRESUMPnON— TIME  OF  FILING 
MOTION. 

In  absence  of  Bbowlns  Id  record,  it  will 
be  resumed,  in  support  of  JudKment  and  ruling 
on  motion  for  new  trial,  that  such  motkm  was 
not  made  at  term  at  which  verdict  was  render- 
ed. 

Brror  from  district  court  Montgomery 
county;  A.  H.  Skldmore,  Judge. 

Action  by  Minnie  M.  Fulmer  against 
George  T.  Ouemsey.  Judgment  for  plaintiff, 
and  defendant  Inings  error.  Affirmed. 


Argued  before  CUNNIM6HAU,  BLLIS, 
and  POLLOCK,  JJ. 

Brgenbrlgbt  &  Banks,  for  plaintiff  la  »^ 
ror.  J.  B.  &  W.  a.  zieglet  and  COaA  & 
Brown,  toe  d^Oklant  In  enor. 

FBB  0UBU3I.  All  the  Important  eemn 
complained  of  In  this  case  are  matteia  In- 
cluded In  the  motltm  for  a  new  trial.  The 
record  shows  that  the  verdict  of  the  jury  was 
returned  on  the  ISth  day  of  November,  1890, 
and  that  a  motion  for  a  new  trial  Sa  said  case 
waa  filed  on  the  ISGx  day  of  Novembw,  1880. 
which  was  afterwards,  and  «i  December  7, 
ISOOt  overmled.  Tlie  recwd  does  not  abow 
that  the  motion  for  a'new  trial  waa  filed  by 
the  defendant  during  the  same  term  at  wblcb 
the  verdict  was  rend^ed.  It  will  be  pre- 
aumed,  for  the  puriKwe  of  upholding  the  Judg- 
ment of  the  court  bdew  and  Its  ruling  iqwn 
tlie  motion  for  a  new  trlai  that  snch  motlim 
was  not  filed  during  sudi  term. .  Dudley  t. 
Barney.  4  Kan.  Af^  122.  46  Paa  ITO;  MOla 
V.  Tickers,  6  Kan.  App.  884,  00  Pac  976. 

The  Judgm«it  cS  tbe  district  court  Is  af- 
firmed. 

04  Kaa.  1S8) 

CONKBLLY  t.  BOABD  OF  OOM'BS  OP 
TBBGO  COUNTT  et  al. 

(Snpreme  Court  of  Kanaas.  Division  Mo.  2. 
Jan.  U.  1902.) 

OODNTY  TAXB9— LBVY-INVOLCNTART 
PAYMENT. 

1.  The  law  delegates  authority  to  the  boards 
of  coanty  commiesiooers  In  the  different  coun- 
ties in  Kansas,  and  to  no  other  person,  to  levy 
coanty  taxes.  A  county  derk  has  no  aathtMilr 
to  levy  a  tax  on  the  property  of  an  individual, 
and  such  levy,  when  made,  ib  void. 

2.  A  tax  levied  without  authority  of  law  and 
Involuntarily  paid  may  be  recoverM  back  in  au 
action  for  utat  purpose. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Ttego  county; 
Lee  Monroe,  Judge. 

Action  by  W.  A.  Connelly  against  the 
board  of  commissioners  of  Trego  county  and 
otliers.  Judgment  for  defendants,  and  jrfaln- 
tiff  brings  «Tor.  Reversed. 

Argued  before  GUNNINOHAM,  POIXOOK, 
and  GREENE,  JJ. 

W.  B.  Saum,  for  plaintiff  In  error.  John 
A.  Nelson,  for  defendants  In  error. 

OBBBNB,  J.  The  plaintiff  In  error  soed 
the  board  of  coanty  commlaslonera  of  Trego 
county  and  A.  B.  Coop»,  treasurer  of  said 
county.  In  the  district  court,  to,  recover  the 
sum  of  9118.88,  taxes  whldi  he  had  been 
compelled  to  and  did  Involnntarily  pay  to 
the  treasurer  of  said  coanty.  The  allega- 
ticms  in  his  petition  are:  That  In  June, 
1890,  he  became,  by  purchase,  the  owner  of 
525  head  of  cattle,  none  ot  which  he  owned 
on  the  1st  day  of  Bfarch  of  said  year;  that 
on  the  22d  day  of  June,  and  at  a  time  when 
he  was  negotiating  a  sale  for  all  of  said  cal- 
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tie,  A.  B.  Oooper,  treasurer  of  said  county, 
wrongfully  demanded  that  said  property  be 
listed  for  taxation  In  Trego  county  for  the 
year  1S09,  and  threatened.  If  t^ey  were  not 
so  listed,  and  the  taxes  thereon  Immediately 
paid,  he  would  cause  a  tax  warrant  to  is- 
■ue,  and  be  placed  In  tiie  hands  of  the  sher- 
iff of  Bald  county,  commanding  him  to  levy 
on  said  property  tor  such  demand;  that  to 
prevent  the  sheriff  from  execntii^  such 
threat  be  furnished  the  county  clerk  of  said 
county  with  a  list  of  the  property,  and  the 
■aid  coun^  derk  assessed,  and  without  au- 
thority of  law  extended  such  list  upon  the 
tax  rolls  of  said  county,  and  proceeded  to 
levy  a  tax  thereon  for  the  year  1890;  that 
said  county  treasurer  renewed  his  demands, 
«actlng  from  this  plaintiff  the  sum  of  ^118.- 
38  as  taxes  on  said  property  for  the  year 
1800;  the  plaintiff  sttU  protested,  but,  to 
avoid  and  escape  the  penalties  and  expenses 
with  which  he  was  at  that  time  threatened, 
complied  with  the  demands  of  said  treas- 
urer, and  paid  the  sum  o£  $118.38;  that  said 
treasure  had  no  right  or  authority  to  de- 
mand or  collect  from  tills  plaintiff  said  sum, 
or  any  sums,  for  the  reason  that  no  levy  for 
the  year  1800  had  been  made  or  authorized 
by  the  board  of  county  commis^raers.  To 
this  petition  the  defendant  demurred,  which 
demurrer  was  sustained.  The  plaintiff  elect- 
ed to  stand  upon  his  petition,  and  Judgment 
was  rendered  against  him. 

The  county  clerk  placed  this  property  on 
the  assessment  rolls,  levied  the  taxes  there- 
on, carried  the  levy  to  the  tax  ixAls,  turned 
the  tax  rolls  over  to  the  treasurer  for  the 
collection  of  this  tax,  and  the  treasurer  col- 
lected the  tax  before  the  board  of  county 
commissioners  made  the  levy  for  1890.  A 
county  clerk  has  no  authority  to  levy  taxes. 
The  law  designates  the  board  of  county  com- 
mlssicmers  of  the  different  counties,  and  not 
tiie  county  clerk,  as  the  prop«-  person  to  levy 
taxes.  The  levy  made  In  this  Instance  was 
void,  and  not  enforceable.  Taxes  paid  In- 
voluntarily are  recoverable.  Kansas  Pac. 
By.  Ca  T.  Wyandotte  County  Com'rs,  16 
Kan.  587.  The  petition  In  this  case  stated  a 
cause  of  action,  and  the  court  erred  in  sus- 
taining the  demurrer  thereto. 

The  Judgment  of  the  court  below  is  revers- 
ed, and  tiie  cause  remanded,  with  Instruc- 
tions to  set  aside  the  Judgment  and  to  over- 
rule the  demurrer.  All  the  Justices  concur- 
ring. 


(64  K&n.  82) 

SnoWALTBR  et  al.  t.  BICHERT. 
(Supreme  Court  of  KaoRnn,  Division  No.  1. 
Jan.  11.  1902.) 
FORETQN  STATUTE— PLEADING. 
In  pleading  a  statute  of  anotber  Htate  It  la 
BofOcient  to  set  out  the  substance  of  its  provi- 
aiona. 

(^llabaa  by  the  Court.) 
Error  from  district  court,  Sumner  county; 
W.  T.  McBrlde,  Judge. 


Action  wmiam  Shovalter  and  others 
against  John  M.  Blchert  Judgment  for  de- 
fendant, and  plaintiffs  bring  error.  Af- 
firmed. 

Argued  before  DOSTEB,  G.  J.,  and  JOHN- 

.STON,  SMITH,  and  GREENE,  JJ, 

Cleo  D.  Buroette  and  G.  E.  Elliott,  for 
plaintiffs  In  error.  W.  W.  Schwlnn,  for  de- 
fendant In  error. 

SMITH,  J.  In  an  action  on  an  account 
to  recover  for  tlie  board  and  clothing  of  a 
daughter  of  the  defendant  in  error,  com- 
menced in  November,  1S90,  the  latter  plead- 
ed in  bis  answer  ae  follows:  "The  pretend- 
ed cause  of  action  set  out  in  plaintiffs'  peti- 
tion arose  In  the  state  of  Texas,  •  •  • 
and  If  the  platDtltfs  had  any  cause  of  action 
for  the  maintenance  of  said  little  girl  It  was 
complete  In  June,  181^,  In  the  state  of  Texas, 
and  the  defendant  has  been  present  In  the 
state  of  Texas  lor  more  than  two  years  since 
the  death  of  said  little  girl,  and  since  said 
pretended  cause  of  action  arose;  and  said 
pretended  cause  of  action  is  fully  barred  by 
the  provisions  of  article  3203,  on  page  115  of 
volume  2  of  Sayles'  Tex.  Civ.  St  1888,  by 
the  terms  of  which  statute  'all  actions  for 
the  recovery  of  money  on  a  contract,  express 
or  Implied,  not  in  writing,  are  barred  In  two 
years  after  the  cause  of  action  arose,  and  Is 
not  saved  by  the  provisions  of  article  3216 
of  volume  2  of  said  civil  statute;  that  the  two 
sections  above  mentioned  are  the  only  stat- 
utes of  the  state  of  Texas  bearing  on  the 
question  of  limitation  as  affecting  this  case, 
and  the  plaintiffs'  pretended  caU^e  of  action 
was  barred  long  before  the  bringing  of  this 
.  action."  A  demurrer,  tiled  by  the  plaintiffs 
below  to  the  above  paragraph  of  the  answer, 
was  overruled.  They  elected  to  stand  on  the 
demurrer,  and  have  brought  the  case  here 
for  review. 

The  contention  Is  that  the  statute  of  Texas, 
in  the  manner  It  Is  pleaded,  constitutes  no 
defense  to  the  claim  of  plaintiffs  below;  that 
a  mere  conclusion  Is  stated,  and  not  the  lan- 
guage of  the  statute  or  Its  substance.  We  do 
not  agree  with  counsel  In  this.  Statutes  of 
other  states  are  to  be  pleaded  and  proved  as 
other  facts.  We  held  in  Watt  v.  Jones,  60 
Kan.  201,  56  Pac.  16,  that  In  pleading 
ordinances,  which.  It  was  said,  stood  on  the 
same  footing  with  the  laws  of  other  states, 
their  langnage  must  be  quoted,  or  the  sub- 
stance of  their  provisions  stated.  We  think 
the  plaintiffs  set  forth  the  substance  of  the 
Texas  statute.  Harvester  Worifs  v.  Smith 
(Neb.)  54  N.  W.  »73;  Schluter  v.  Bank  <N. 
Y.)  22  N.  B.  672,  6  L.  R.  A.  541,  15  Am.  St. 
Rep.  404.  In  Bemey  v.  Drexel,  33  Hun,  34, 
the  complaint  alleged  that  one  Bemey  died, 
domiciled  and  raiding  In  France,  leaving  the 
plaintiffs,  who  were  bis  widow,  nephews,  and 
nieces,  and  that  he  left  a  will.  It  was  plead- 
ed that  "under  and  by  virtue  of  the  laws  of 
France,  where  the  testator  had  his  domici'e, 
the  title  to  all  the  personal  property  of  whlcb 
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nfd  testator  was  poesesaed  at  tbe  time  of  Ills 
decease  rested  Immediately  tbweafter  In  the 
piaintifb,  othar  than  the  widow."  This  wag 
lidd  not  to  be  an  aUegati<m  of  a  legal  prop- 
csltim  or  ctmcloslon,  but  a  atatement  of  fact, 
under  which  the  plaintiffs  might  prove  the 
laws  of  France.  Here  the  defendant  b^ow 
refers  to  the  page  and  volume  of  the  Texas 
laws,  and,  more  than  this,  expressly  av^s 
the  substance  of  the  statms  relating  to  the 
Ihnitations  of  actltms.  See  Tank  Line  Co.  v. 
Corner  (IlL)  35  N.  £.  766^  89  Am.  St  Bep. 
181. 

the  view  we  have  taken  laaAen  It  un- 
neoessary  to  cwsider  the  other  arrora  aa- 
sigued. 

The  Judgment  of  the  court  below  will  be 
affirmed.  All  the  Justices  concurring. 


m  Katt.  885) 

CITT  OP  LINCWIA'  CEXTEHl  r.  BAILKT. 

(Sopreme  Court  of  Kansas.   Jan.  11,  1902.) 

INTOXICATINO  LIQUORS— UiLBOAL  6AI^-OIU 
OINANCE— COMPLAINT— INSTRUCTIONS. 

1.  A  complaint  charging  a  violation  of  an  w- 
dinance  in  the  language  of  tbe  ordinauce  Itself 
ia  aofUcient. 

2.  A  psr^  cannot  complain  of  the  inadequacy 
of  an  instruction  where  ne  has  asked  no  fuller 

instruction. 

3.  Where  a  complaint  for  the  illegal  selling 
of  liquor  was  in  two  exactly  similar  counts, 
and  baaed  on  the  evidence  of  two  witnesses, 
who  each  bought  at  the  same  time  and  under 
tbe  same  (.-ircumstances,  an  instruction  direct- 
iag  the  jury  to  consider  on  each  count  the  tes- 
timony of  all  the  witnesBee  was  proper. 

In  banc.  Appeal  from  district  court,  Lin- 
coln county;  R.  F.  Thompson,  Judge. 

Action  by  the  city  of  Liocoln  Center 
^Inst  Jobn  Bailey.  From  a  Judgment  in 
favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

David  Ritchie,  for  appellant  F,  H.  Don- 
bam,  for  appellee. 

PER  CUBIAM.  The  appellant  was  con- 
victed in  tbe  district  court  of  Liincoln  coun- 
ty of  a  violation  of  an  fw^inance  (No.  174) 
9t  the  city  of  Lincoln  Center,  the  first  sec- 
tion of  which  la  as  follows:  "No  person 
shall  hi  aaid  city  of  Linc(rin  Center.  Kansas, 
barter,  aeil  or  give  away  any  malt,  Uop-tea, 
hcq^tea  tonic,  ginger  ale,  cider  or  any  other 
drink  (rf  like  nature  to  each  or  any  of  the 
above  named  drinks,  no  matter  by  what 
name  It  may  be  called,  in  less  quantities 
tlian  one  gallon,  or  permit  or  allow  the  same 
to  be  drank  at  any  stand,  stwe  or  other 
Idace  of  sale:  provided  furtha,  that  the 
amount  aold  at  each  sale  shall  not  be  con- 
tained In  separate  bottles  or  packages."  The 
two  counts  were  exactly  alike  except  as  to 
their  number,  and  are  as  follows:  "S.  H. 
Hoover,  city  marshal,  being  duly  sworn,  on 
oath  says  that  on  or  about  the  7th  day  of 
Jnn^  A.  D.  1900,  in  the  city  of  Lincoln  Cen- 


ter, In  the  county  of  Lincoln  and  state  of 
Kansas,  one  Jaim  Bailey  did  then  and  there 
unlawfully  sell,  bartw,  and  give  away  a 
drink,  but  by  what  name  It  ia  called  or 
known,  or  whether  it  baa  any  name.  Is  to 
affiant  unknown,  who  cannot,  therefore, 
atate  specifically  the  name  of  such  drink, 
or  whether  such  drink  has  any  nam^  but 
such  drink  being  of  a  like  nature  to  malt, 
hop  tea.  bop  tea  tonic,  gingw  ale,  cider,  In 
less  quantltiea  tlian  <me  gallon,  and  did  al- 
low and  permit  the  aame  to  be  drank  at  the 
place  of  sale;  contrary  to  the  provlsitms  of 
Ordinance  174  of  aaid  city." 

Tbe  appellant  complalna  that  tbe  court  be* 
low  overruled  fits  motion  to  require  the 
plaintiff  to  make  each  of  the  counta  in  the 
complaint  more  definite  and  cc^In.  We  do 
not  think  that  tbe  court  erred  in  overruling 
the  motion.  The  cranplaint  charged  the  of- 
fense in  the  language  of  the  ordinance. 
This  la  aufflclent.  State  v.  Foster,  SO  Kan. 
366,  2  Pac.  828;  City  of  Lincoln  Center  t. 
Linker.  6  Kan.  App.  3Gt»,  51  Pac  807;  Id.,  7 
Kan.  App.  282,  53  Pac.  787. 

The  aMWllant  also  complains  that  the 
court  erred  in  giving  Instruction  No.  6,  in 
which  tile  court  defined  the  meanli^  ot  the 
word  "like."  There  la  no  complaint  that  the 
definition  was  not  correct,  the  complahit  be- 
ing that  tbe  court  should  have  defined  tor 
the  Jury  the  words  "like  nature."  We  think, 
however,  that  the  d^nltion  given  of  tbe 
word  "like"  fairly  covers  the  entire  subject; 
but.  If  It  did  not,  appellant  is  in  no  sltuatimi 
to  complain,  as  he  asked  no  other  or  further 
instruction. 

Appellant  also  complains  of  the  giving  of 
Instruction  No.  10,  in  which  the  court  told 
tbe  jury:  "For  the  purpose  of  determining 
the  guilt  <x  lnnoc«Lce  of  the  defendant  upon 
the  two  counts  In  &e  complaint  upon  which 
he  is  6elng  tried,  yon  should  consider  upon 
each  count  the  testimony  of  all  the  wit- 
nesses that  have  a];v)eared  before  you."  By 
looking  into  the  evidence  we  find  that  the 
two  counts  spoken  of  were  based  upon  the 
evidence  of  two  witnesses  who  each  bought 
liquor  at  the  same  time  and  under  tiie  same 
circumstances,,  and,  white  there  were  two 
salM  actually  made^  yet  they  constituted  but 
one  transaction,  or  at  moat  two  transactious 
taking  place  at  the  same  time,  and  in  the 
presence  of  all  the  witnesses.  We  aee  no 
error  tn  thia  instruction. 

]^t  la  further  claimed  that  tbe  evidence 
doea  not  aupport  a ,  convlctlcm.  The  Jury 
thomht  It  did.  We  have  looked  Into  the  evi- 
'  dence,  and  find  enough  to  sustain  tbe  ver- 
dict. 

No  questitm  as  to  the  validity  of  tbe  ordi- 
nance has  bera  raised,  and  we  have  paased 
upon  ell  of  the  errors  presented  in  the  brief 
of  appellant,  and  find  no  error  therein. 

The  Judgmoit  of  the  court  will  be  af- 
firmed. 
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THOMPSON  T.  HARBIS. 
(Supreme  Court  of  KaoBos,  Division  Now  2. 
Jan.  U.  1002.) 
8LANDBR— PLEADING. 

INfferent  words  of  a  slanderous  character, 
spoken  In  the  same  conv«rsation,  constitute  but 
one  cause  of  action;  and  where,  bj  the  allega- 
tions contained  in  two  separate  causes  of  ac- 
tion of  the  same  petition,  it  reasonably  appears 
that  the  slanderous  words  therein  counted  up- 
on were  spoken  in  the  same  ctrnTersatlon,  the 
defendant  is  entitled,  upon  his  motion  for  tliat 
purpose  to  hare  the  petition  made  more  defi- 
nite and  cei-tain,  so  as  to  clearly  show  the  exact 
facts  relative  thmto,  to  the  aid  that  he  may 
not  be  tried  upon  two  canses  ot  action  wben 
but  one  exists. 
(Syllabus  by  the  Goart.) 

Error  from  district  court  Elk  connty;  0, 
W.  Shtim,  Jndgfc 

Actloa  by  J.  0.  Harris  against  Jtdm 
Tbompson.  Judgment  tot  plalntUE.  Defend- 
ant brings  error.  Keversed. 

Argned  before  CUNNINGHAM,  BLLIS, 
and  POLLOCK.  JJ. 

John  Marshall,  Cot  plaintiff  In  error.  Dan 
Carr.  f<w  defendant  in  error. 

CUNNINGHAM,  J.  This  was  an  actltm 
by  the  defendant  In  error,  as  plaintiff  be- 
low, against  the  plaintiff  in  error,  as  defoid- 
ant  below,  to  recover  damages  occasioned  by 
the  speaking  by  htm  of  certain  false  and 
slanderous  language  concerning  the  plalntUf. 
The  petition  contained  four  causes  of  action. 
In  the  ftrst  It  was  alleged  that  the  defend- 
ant spoke  the  words  concerning  the  plaintiff, 
which  were  claimed  to  be  slanderous,  at  a 
given  time  and  iflace,  and  In  the  presence  of 
a  certain  named  pmon.  The. third  cause  of 
action  set  out  that  the  defendant  spoke  of 
the  plaintiff  certain  other  slanderous  words 
at  the  same  time,  the  same  place,  and, In  the 
presence  of  the  same  person  as  was  describ- 
ed In  the  first  cause  of  action.  The  second 
cause  of  action  set  out  that  the  defendant 
bad  spoken  certain  other  words,  claimed  to 
be  slanderous,  concerning  the  plaintiff,  at  a 
time  and  place  and  In  the  jH^sence  of  a  per- 
son as  therein  named.  The  fifth  cause  of 
action  set  out  that  the  defendant  bad  spo- 
ken certain  other  words,  claimed  to  be  slan- 
derous, concerning  the  plaintiff,  at  the  same 
time  and  place  and  in  the  presence  of  the 
same  person  as  was  alleged  In  the  second 
cause  of  action.  A  motion  was  made  by 
the  defendant  to  require  the  plaintiff  to  make 
his  petition  more  definite  and  certain  by  stat- 
ing whether  the  slanderous  words  mentioned 
in  the  first  and  third  causes  of  action  were 
in  the  same  conversation,  and  also  whether 
the  slanderous  words  set  out  In  the  second 
and  fifth  causes  of  action  were  spoken  In  th«  | 
same  conversation.  This  motion  waa  over"  | 


ruled  by  the  court,  and  the  ease  went  to  trial 
as  though  torn  distinct  causes  of  action  wwe 
stated.  We  thhik  the  court  erred  In  this.  If 
the  conversation  npon  which  the  first  and 
third  causes  ot  action  were  based  were  botb 
parts  of  <me  and  the  same  conrarsadon.  It 
afforded  but  tme  cause  of  action.  It  would 
ai^>ear,  from  the  fact  that  these  were  allied 
to  have  taken  place  at  tiie  same  time  and  In 
the  same  place  and  in  the  presence  of  the 
same  person,  that  they  stated  parts  of  bat 
one  and  the  same  conversation;  ^et;  as  tUa 
did  not  certainly  appear,  defendant  was  en- 
titled to  be  definitely  Informed  what  ]^ln- 
tiflCs  daim  was  in  this  r^nrd.  It  Is  well  set- 
tied  that  "when  there  are  dlffa«nt  sets  ot 
words,  spoken  at  a  particular  time,  although 
they  chaxge  distinct  (rffenses.  there  will  be 
but  one  cause  ot  action"  (Mazw.  Code  PL 
S52);  and  that  "a  count  of  a  petiUtm  In  on 
action  for  slander,  which  states  the  entire 
ccmversatton  in  wbldt  the  slandar  was  spo- 
ken,  contains  tme  cause  of  acUtm,  aItbouid> 
the  conversation  ccmslsts  ot  several  ports, 
each  of  which  Is  actionable"  (Esteem  PL  Sc. 
Frac.  [8d  BdJ  1 1717).  So  that  If  the  words 
Bpokea  as  alleged  In  the  first  and  third  causes 
of  actitm  were  in  fact  qraken  In  the  same 
conversation,  as  from  the  aUegatltms  In  these 
causes  of  action  they  reasonably  appear  to 
have  been,  there  was  but  one  cause  of  ac- 
tion in  reality,  and  the  defendant  was  entl- 
tied  to  know  exactiy  tiie  fdct  relative  to  this 
matio:,  toe  be  could  not  be  called  npon  to 
answer  two  causes  of  action  whm  but  <Mie 
existed.  The  same  la  true  of  JIhe  second  and 
fifth  causes  of  action.  This  case  affords  am- 
ple Illustration  of  the  correctness  of  this  ml^ 
for  upon  the  Introduction  ot  evidence  It  clears 
ly  appeared  that  the  actionable  words  count- 
ed upon  In  the  first  and  ttalrd  causes  of  action 
really  did  constitute  but  one  conversation, 
hence  one  cause  of  action;  so,  also,  with 
regard  to  the  second  and  fifth  causes  of  ac- 
tion. To  further  Illustrate  the  correctness  of 
the  rule.  It  may  be  noted  that  the  court  In  Its 
Instructions  to  tbe  jury  in  this  case  permit- 
ted It  to  find  the  defendant  gnOty  upon  any 
one  ot  the  four  causes  of  action  submitted 
to  It,  and  hence  pdt  the  defendant  upon  trial 
for  and  pimlshed  him  In  fotu  causes  ot  ac- 
tion, when  in  fact  he  should  have  been  pot 
upon  trial  for  and  punished  In  but  two. 

There  are  several  other  errors  alleged  by 
plaintiff  In  error,  and  we  think  some  of  them, 
at  least,  are  well  teken;  but  It  is  probable 
that  In  a  retrial  of  the  case  they  will  oot  be 
repeated,  hence  we  do  not  deem  it  necessary 
to  comment  upon  them. 

The  judgment  of  the  court  bdow  wHl  be 
reversed,  and  .  remanded  for  further  (ffoceed* 
in^  In  accordance  with  this  i^lnlau  All  ttt 
justices  concnrrlng. 
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WOOI>SWOBTH  T.  BBARDSLBT  et  tl. 

(Snpreme  Coort  ot  Konsaa,  Divliloii  No.  2, 
Jul  11.  1902.) 

appsal-ca8b-tihb  to  sbrvb-jtjrisoic- 
tion  op  trial  court. 

The  district  judge  liu  do  power  to  exteud 
the  time  for  making  a  case  oq  appeal  after  the 
time  fixed  by  the  atatate  and  by  the  order  of 
the  court  haa  once  elapwd. 

Error  from  district  cotor^  Btisiell  comttr; 
Lee  Monroe,  Jndge. 

Action  by  S.  L.  Woodsworth  against  John 
J.  Beardaley  and  others.  From  a  Judgment 
in  faTor  of  the  defendants,  the  plalntift 
brlDga  error,  and  defendant  file  motion  to 
dismiss.  Appeal  dismissed. 

Argued  before  OUNNINQHAM,  ELLIS, 
and  POLLOCK.  JJ. 

Geo^  W.  Holland.,  plalntUfs  In  orar. 
Jj.  B.  BeardBley.  for  defendant  In  oror. 

PBB  CT7BIAH. '  In  this  case  the  defend- 
ant In  map  jfteaeatB  a  motion  to  dismiss, 
fnie  groonds  ot  the  motion  and  tlie  facts  in 
idatlon  thereto  are  aa  follows:  Motion  f<n- 
a  new  trial  was  oTerruIed,  and  Judgment 
was  rendered  on  the  16th  day  <tt  June,  1888. 
and  Ml  the  same  day,  a>  aivears  by  the  Jour- 
nal entry  ccntaining  the  Judgment,  the  court 
made  the  following  order:  **lt  Is  further 
ordered  and  adjudged  by  the  court  that  the 
said  plalntur  do  have  sixty  (60)  days  from 
date  hereof  to  make  and  Bare  a  case  made 
to  the  appellate  court,  and  that  said  defend- 
ants John  J.  and  Maria  J.  Beardsley  do  have 
tiraity  days  tbweafter  to  suggest  amend- 
ments." The  case  was  not  made  and  serred 
within  the  time  iff^ecrlbed  in  the  foregoing 
atOePt  and  no  further  ord^  ms  made  by 
said  court  eztaiding  the  time  within  which 
the  same  might  be  served,  until  the  16tta 
day  ot  AuKUSt,  1889,  when  the  Judge  at 
cbapibers  made  an  order  ^tending  the  time 
until  the  l&th  day  of  S^temb^.  Such  Mr- 
do-  was  made  one  day  too  lat^  and  aftw 
the  court  bad  lost  Jurisdiction  and  power  4o 
extend  the  time  tax  making  the  case.  'The 
district  Jndge  has  no  power  to  extend  the 
time  for  making  a  case  after  the  time  fixed 
by  the  statute  and  by  the  wder  ot  tbe  court 
and  Judge  has  once  lapsed."  Insurance  Oo. 
T.  Koons,  20  Kan.  215,  and  cases  dted. 

The  case  Is  dismissed. 


BOBS  T.  ABBB,  Sheriff.  , 
QBu^one  Oomt  of  Kansas,  Dirlsion  No.  2. 

Jan.  U,  1902.) 

BALI  or  NOTB-FORECIjOSnD  UOBTOAOB  SK- 
CORITT—EPFBCT. 
The  sale  of  a  note  heton  maturity  does 
not  carrr  with  It  a  chattel  mortgage  given  as 
•ecnritr  therefor,  where  the  nort^ige  haa  al- 
read7  l>eeD  foredosed  hj  the  mort^^^  and 
thm  extingniBhed. 

Bmr  from  'district  court  Barton  county; 
Ansd  B.  Oark,  Judge. 


Action  by  T.  J.  Ross  sgalnst  L.  P.  Aber 
as  sheriff.  Judgment  for  defendant  Plain- 
tiCt  brings  error.  Affirmed. 

Argued  befwe  CUNNINGHAM.  ELLIS, 
and  POLLOCK.  JJ. 

O.  W.  Nimmodu  and  C.  A.  Swartx,  tor 
plaintiff  in  error.  F.  Vwnon  Busaell,  for  de- 
fendant in  errtff. 

PEBCUBIAM.  Action  In  replevin  brought 
by  T.  J.  Boss  against  Aber.  as  sheriff  of 
Barton  county,  to  recovw  personal  luroperty 
In  the  bands  of  tbe  sheriff  onder  order  of 
sale  In  attachmoit  proceedings.  The  facts 
are:  One  J.  C  Bitner  commenced  his  ac- 
tim  In  Justice  court  against  F.  A.  Ttaompeon 
to  recover  upon  promissory  notes,  and  caus- 
ed the  property  in  controversy  to  be  attach- 
ed. When  levied  upon  under  the  attachment 
proceedings,  the  property  was  In  tbe  pos- 
session of  me  F.  Millard.  Instead  of  8ui> 
rendering  to  tbe  oSleet  the  posseealon  of  the 
pnqwrty  attached.  Millard  gave  a  forth  com- 
ing bond.  Tboreafter,  Millard  filed  hie  In^ 
plea  in  the  action  In  the  Jnstice  court,  claim- 
tng  a  special  ownersblp  tn  tbe  property 
virtue  of  a  chattjjd  mortgage  given  to  secure 
a  promissory  note  made  to  one  B  A.  ^omp- 
son,  and  by  Thompson  transferred  to  Mil- 
lard; also  claiming  a  special  ownmhlp  by 
virtue  of  a  lien  thereon  fw  keeping  tbe 
property.  This  In^rplea  was  denied  In  the 
Justice  court;  the  plalntlfl  had  Judgment 
the  attachment  lien  preserved,  and  an  order 
ot  sale  ot  the  attached  property.  Millard 
prosecuted  proceedings  in  error  to  the  dl»> 
trlct  court  to  obtain  a  revmal  of  tbe  Jndg> 
ment  denying  his  Intraplea.  The  Judgment 
of  the  Jnstice  was  aiBrmed  by  the  district 
court  During  the  time  Millard  held  the 
proper^  tmder  the  forthcoming  bond  given 
in  the  attachmfflit  proceedings,  he  foreclosed 
his  mortgage  thereon  by  notice  and  sale, 
and  at  tbe  sale  became  tbe  purchase  of  tbe 
property.  Just  pior  to  the  decision  of  tbe 
proceedii^  in  errw  in  the  district  cotn^  and 
aftw  the  foreclosure  of  his  chattel  mortgage 
and  the  purchase  of  tbe  proper^,  MiUard 
turned  over  possessloa  of  the  iffoperty  to 
the  shoiir  under  tbe  forthcoming  bond,  sold, 
indorsed,  and  transferred  the  promissory 
note  purchased  by  him  Cram  B.  A.  Thomp- 
son to- Boss.  At  the  time  of  the  sale  of  this 
l^romissory  note  the  same  was  not  dne  accord- 
ing to  Its  terms,  and  Boss  was  an  Innocoit 
purchaser  ot  the  same  for  value.  Tboeup* 
on  Boss  commenced  this  action  in  reidevin, 
based  nptni  the  chattel  mcHT^age  given  to  se- 
cure the  note  he  had  purchased  from  Mil- 
lard. Defendant  had  Judgment  'Plaintiff 
brings  error. 

It  is  the  eontoitifui  of  cotmstii  fw  plain- 
tiff in  eiTor  that  tbe  purchase  Bms  of 
the  promissory  note  from  Millard,  before 
maturity,  in  good  faith,  carried  with  It  tbe 
securi^  held  by  MiUard  for  the  payment  of 
tbe  note,  and  as  a  consequence  gave  Boss 
the  right  to  the  possessltm  of  the  pnq^erty 
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covered  by  the  chattel  mortgage,  and,  this 
chattel  mortgage  being  prior  in  point  of  time 
to  the  levy  of  the  attachment,  the  right  to 
the  pOBS^ion  of  the  property  in  the  hands 
of  the  sheriff  under  the  attachment  proceed- 
Ingfl.  The  purchase  of  the  note  did  carry 
with  it  all  the  security  hdd  by  MlUard  for 
the  payment  of  the  note,  bnt  Millard  held 
no  security.  He  had  fcveclosed  this  chattel 
mortgage  and  pnrchaaed  the  prc^ierty,  and 
the  mortgage,  by  this  foreclosure  ceased 
to  exist,  and  the  promissory  note,  before 
transfer  by  Millard,  should  haTe  been  cred- 
ited with  tiie  purchase  price  Ud  at  the  fore- 
closure of  the  mortgage.  Millard  failed  in 
his  action  Interplea  to  recorer  possession 
of  the  attached  property  under  the  chattel 
mortgage,  because  by  the  giving  of  the 
ftnthcoming  bond  in  the  attachmmt  proceed- 
ings, he  waived  his  right  to  assort,  as 
against  the  plaintiff  in  that  action,  his  ri^ht 
in  the  property  by  chattel  mortgage  or  oth- 
erwise, In  oppraitlon  to  tbe  terms  of  the 
finrthcoming  bond.  Case  t.  Steele,  Si  Kan. 
90,  8  Pac.  242. 
Judgment  affirmed. 


(M  Ku.  ISO 

FIBST  NAT.  BANE  OF  OHBRBTVALB  t. 

MONTGtOMERT  COUNTY  NAT.  BANK. 
(Snpmne  Court  of  Kansas,  Dirision  No^  2. 
Jan.  11,  1902.) 
FLEADINO  AND  PROOF— VARIANCE. 
Id  ac  action  ajtaiast  a  national  bank  upon 
its  double  Iiabilit7  as  a  stockholder  in  another 
corporation,  it  was  alleged  in  the  petition  that 
it  acquired  such  stock  in  a  particular  manner, 
^nie  evidence  showed  that  it  acquired  it  in  a 
different  manner,  neither  of  which  was  ultra 
vires.    Held,  that  there  was  not  a  fatal  va- 
riance between  allegation  and  prooi;  the  vital 
fact  being,  was  the  bank  a  stockholder,  not 
how  did  it  become  such. 

(Srllabua  by  the  Court) 

Error  from  district  court,  Montgomery 
county;  A,  H,  Skldmore,  Judge. 

Action  by  the  Montgomery  County  Nation- 
al Bank  against  the  First  National  Bank  of 
Gherryvale.  -  Judgment  for  plaintiff.  De- 
fendant brings  firroT.   Affirmed.  • 

Argued  before  CDNNINGUAM,  BLLIS, 
and  POLLOCK,  JJ. 

Brgenbrigbt  &  Bonks,  for  plaintiff  In  er- 
ror. A.  L.  Wilson,  for  defendant  in  error. 

CUNNINGHAM,  J.  The  defendant  In  er^ 
ror,  a  national  bank,  doing  business  in  the 
ctty  of  Chmyvale,  obtained  a  judgment 
against  the  Gherryvale  Co-(^>erative  Com- 
pany, an  Insolvent  coiporatlon.  After  an 
executltm  upon  this  Judgment  had  been  re- 
turned unsatisfied,  it  brought  this  action 
against  the  plaintUT  In  error,  the  First  Na- 
tional Bank  of  Cherryvaie,  to  recover  of  It 
upon  its  statutory  liability  as  a  stodEholder 
in  the  Cherryvaie  Co-operative  Company.  In 
Its  petition  It  set  up  that  the  First  National 
Bai^  was  such  stockholder,  and  alleged  that 


it  took  said  stock  "as  collateral  oecnrlty  to 
a  loan  it  had  made  In  the  regular  course  of 
business  before  that  time,  and  being  com- 
pelled to  purchase  said  stock  to  protect  It- 
sdf  on  said  loan."  Upon  the  trial  it  turned 
out  that  the  atot^  In  the  Co-operaiive  Com- 
pany was  never  held  by  the  First  National 
Bank  as  collatoral  secnri^,  but  that  ooe 
Pearson,  being  indebted  to  the  First  Nation- 
al Bank,  had  transferred  stock'  along  witb 
other  property  to  the  bank  In  ^lyment  of  a 
debt  which  he  owed  the  banlc,  and  that  the 
bank  had  thereaftw  caused  the  stock  hdd 
by  Pearson  to  be  surroidered,  and  had  ob- 
tained a  new  certificate  of  stock  frcnn  the 
Cherryvaie  Co-operative  Company  to  be  Is- 
sued to  It  There  was  some  disagi^eemait 
in  the  evidence  as  to  whether  ^is  transac- 
tion was  one  fw  speculation  or  Investment 
on  the  part  of  the  bank,  or  whethw  ft  was 
for  the  purpose  of  securing  payment  of  a 
doubtful  dalm.  If  the  totmet,  then  the  bank 
was  not  a  stockholder  so  as  to  be  charged 
with  double  liability,  because  snch  transac- 
tion would  be  ultra  vires;  If  the  latter,  Qien 
the  bank  would  be  the  owner  of  the  stock, 
and  be  chargeal^e  upon  Its  doutde  liability  as 
snch  stockholder.  The  question  as  to  the 
character  of  the  holding  of  the  stotft  was 
submitted,  under  proper  instructions  of  the 
court,  to  the  Jury,  and  by  the  Jury,  throu^ 
its  general  verdict,  found  in  favor  ot  the 
plaintiff  below,  so  that  it  must  now  be  takoi 
that  the  First  National  Bank  had  become 
the  owner  of  the  stock  through  an  effort  to 
obtain  payment  upon  a  doubtful  claim.  Up- 
on this  verdict  Judffmoit  was  rendered 
against  the  idaintlff  In  error  upon  its  douUe 
liability  as  a  stockholder. 

The  contention  of  the  plaintiff  In  ttror. 
however,  is  that  as  the  idaintiff  below  had 
in  Its  petition  stated  that  the  defendant  be- 
came a  stockholda  by  taking  this  stock  as 
collateral  security  to  a  loan  it  had  made, 
and  had  been  compiled  to  purchase  tbe 
stock  to  protect  itself  on  such  loan,  it  was 
shut  up  to  proof  of  the  acquisition  at  tbe 
stock  In  this  Identical  manner,  and  that  be- 
cause tbe  evidence  showed  that  the  stod^ 
was  obtained  in  a  mannw  diffemt  from 
that  alleged  there  was  a  fatal  variance  be- 
tween all^ta  and  probata.  It  does  not 
contend.  Indeed  could  not,  that,  if  It  bad 
taken  the  stock  from  Pearson  for  tbe  pa^ 
pose  of  securing  payment  of  a  doabtfnl 
claim,  such  a  manner  of  acquisition  would 
not  have  been  legitimate,  or  that  in  such 
event  It  would  not  have  been'  pnqieriT 
chargeable  with  a  stockholder's  UablUtj. 
We  do  not  think  that  the  variance  suggested 
te  (me  fatal  to  recovery. 

The  essential  thing  In  the  petition  was  Ox 
allegation  that  tbe  First  National  Bank  was 
the  owner.  By  what  means  It  became  the 
owner  was  largely  a  matter  of  evldaice^  and 
not  an  essential  part  of  the  pleadings.  The 
plaintiff  In  error  sought  to  show  that  It  vm 
not  the  owner  by  showing  that  the  transic- 
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tlm  tbroagh  which  It  aoqalred  the  etotik  was 
ultra  Tires;  therefore  that  It  was  not  l^;al- 
ly  the  own^.  The  qnestloD  of  owaerehlp 
was  the  Tltal  me.  That  It  became  the  own- 
er hi  one  way  rathw  than  In  anothor  does 
not  go  to  the  m«lts  of  the  actl<«i.  It  ntay 
he  ^t  an  objectkm  to  the  Introdiictlon  of 
evidence  showing  the  method  of  becoming 
the  owner  dUferent  from  that  dialled  In 
the  petition  should  hare  been  sustained,  but, 
this  evid«ice  all  harlng  gone  to  the  Jury, 
the  variance  might  properly  be  disregarded, 
under  the  liberal  tmos  and  loovlsions  of  the 
statute. 

.  Sectlmi  ISS  (tf  the  Code  (section  4667.  Gen. 
St.  1901)  iffovidea:  "No  variance  between 
the  allegations  In  the  pleading,  and .  the 
proof.  Is  to  be  de«ued  material,  unless  It 
have  actually  misled  the  adverse  party  to 
his  prejudice  in  malntabUng  his  action  or 
defease  ufion  the  molts.  Whenevor  it  Is  al- 
lied that  a  party  has  been  so  misled,  that 
fact  must  be  int>Ted  to  the  satfsfacti<m  of 
the  court,  and  It  must  also  be  shown  in  what 
ree|>ect  he  has  been  misled,  and  thereupon 
the  court  may  order  the  pleading  to  be 
amended  upon  such  terms  as  may  be  Just" 
PlalntUf  In  error  made  no  suggestion  what* 
erer  tliat  it  had  been  misled  by  tbe  variance 
between  tbe  allegation  and  proof  in  this 
case.  On  the  contrary,  at  the  close  of  the 
evidence  of  the  plafntlff  below  It  filed  a  de- 
murrer to  that  evidence  by  which  it  raised 
the  qucBtlon  as  to  the  sufflcleocy  of  the  evi- 
dence to  cbarge  It  at  all,  but  did  not  raise 
the  question  of  variance  between  tbe  allega- 
*tIon  and  proof.  It  was  satisfied  to  proceed 
upon  tbe  theory  that  no  right  of  action  had 
been  proved  against  It.  It  attempted  to 
show  by  the  cross-examination  of  the  plain- 
tiff's witness,  who  was  Its  own  cashier,  that 
the  transaction  with  Pearson  was  one  of 
speculation  or  Inrestment.  hence  ultra  Tires, 
and  not  one  It  might  engage  in  so  as  to  rest 
ownership  of  the  stock  In  It.  We  think  the 
Tltal  question  at  Issue  was  whether  plain- 
tiff In  error  was  the  owner  of  the  stock  In 
question,  not  by  what  method  It  became  the 
owner  of  such  stock.  This  question  was 
Bubmltted  to  the  Jury  under  proper  Instruc- 
tions, and  by  the  Jury  found  against  the 
plaintiff  In  error. 

We  find  no  error  In  the  record;  hence 
must  affirm  tbe  judgment  of  the  court  be- 
low. All  the  justices  concurring. 


(64  Kan.  142) 

UOSES  T.  HOFFMASTBB. 

(Supreme  Court  of  Kansas.  INvlslon  NOk  2. 
Jan.  11,  IDOS.) 

APPBARANCB  BT  ADHINISTRATOR— BFFBCT. 

An  action  against  a  deceased  person  was 
revlTed  in  the  name  of  the  admltUstrator  with 
his  Goaaeot.  Afterwards  a  judgment  by  de- 
fsfllt  was  taken  azamst  him-  in  this  action. 
He  afterwards  Sled  bis  motion  allefcinjc  that  he 
bad  a  good  defmse  to  the  action,  and  asked 


iJiat  the  default  be  set  aside,  and  for  such  oth- 
er and  forther  relief  as  seemed  to  the  court  to 
be  proper  and  right  Held,  that  by  such  ap- 
pearance in  court  he  has  waived  any  right 
which  he  might  have  had  to  insist  that 
court  had  .no  jurisdiction  over  the  person  of  the 
decedent 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Bartcm  county; 
Ansel  K.  Clark.  Judge. 

Action  by  William  Hoffmaster  against 
John  M.  Becker.  Un  the  death  Of  the  de- 
fendant the  action  was  revived  against  G. 
N.  Moses,  his  administrator.  Judgment  for 
plaintl^,  and  dtfendant  brings  orror.  iuffirfd- 
ed.  ' 

One  John  M.  Becker  for  several  years  be- 
fore the  Ist  day  of  August  1807,  had  been 
an  actual  resident  of  Hawllns  county,  Kan. 
He  was  a  bachelor,  and  lived  upon  and 
farmed  a  half  section  of  land  which  he 
owned  In  that  county.  He  was  erratic  In  his 
habits,  and  thought  by  some  to  be  of  un- 
Boimd  mind.  On  the  Ist  day  of  August 
1SU7,  he  left  his  home  in  Kawllns  county 
with  his  wagon,  team,  and  a  few  necessary 
cooking  utensils,  and  other  conveniences  for 
camping  out  and  came  to  the  home  of  Wil- 
liam Hoffmaster,  In  Barton  county,  where 
he  stayed  and  worked  for  Mr.  Hoffmaster 
for  about  six  weeks.  He  then,  with  his 
team  and  wagon  and  other  belongings,  jour- 
neyed through  t^e  Indian  Territory  Into  Tex- 
as, where  he  passed  the  time  until  about 
the  let  of  March,  1888,  when  he  again  re- 
turned to  Mr.  Hoffmaster's  place,  where  he 
worked  until  the  8th  day  of  April.  189&  On 
that  date  he  shot  and  killed  the  daughtra  of 
Mr.  Hoffmaster,  and  set  fire  to  his  bam, 
which  was  cmisnmed,  to  the  gr^t  damage  of 
the  owner.  He  made  his  escape  and  eonceal- 
.  ed  himself,  but  in  the  course  of  a  day  or  two 
was  taken  Into  custody  by  tbe  sberlfl  of 
Barttm  county  by  virtoe  of  a  warrant  Is- 
sued by  a  justice  of  the  peace  cbargtaig  him 
with  tbe  mnrda  of  the  young  lady.  He  was 
removed  to  tbe  Jail  of  Beno  county,  where 
he  remained  until  the  2&th  of  ApriL  On 
the  nth  of  April  Bfr.  Hoffmaster  commenced 
a  civil  actfam  in  the  district  court  of  Barton 
county  to  recover  from  Becker  damages 
caused  by  the  burning  of  tbe  bam,  and  caus- 
ed writs  of  attacbmmfto  be  issued  to  the 
sheriff  of  Bartra  and  Rawlins  ooontiesi 
wlilch  attachments'  were  levied  upon  the 
property  of  Becker  In  both  counties.  These 
writs  wwe  doly  retnmed  to  the  district 
court  of  Bartim  county,  wittt  the  doings>  of 
tbe  BhetUt  tharennder  indorsed  thereon.  At 
the  same  time  snmnums  was  issued  to  the 
sheriff  of  Barton  county  fwifie^er,  which 
-  was  returned  '^ot  swed"  on  the  aoth  day 
of  April,  on  the  2&th  -dhy  of  April,  Becker 
was  brous^t  fmn  Hntddnson  before  a  Jus- 
tice of  the  peace  of'Bfartcoi  county  for  his 
preliminary  examioatkRl,  and  cm  this  date  an 
alias  Bummona  wa»  issued  and  served  tqpon 
Becker  while  In  custody.  Becker  was  retora- 
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ed  to  the  Jail  of  Beno  county.  Bnd  ranalned 
tbere  ontll  June  18th,  whoi  ho  waa  bronght 
bar  the  aberUF  baA  to  Barton  county,  that 
his  motion  tm  a  change  of  veniie  la  the 
criminal  case  might  be  heard  before  the 
district  court  of  that  county.  At  this  time  a 
third  Bumnums  vas  served  upon  blm  in  the 
Hoffmaster  cas&  On  tiie  erening  of  that 
day,  Be^«  was  taken  from  the  custody  of 
the  sherUt  a  mob  and  banged.  Becker 
had  filed  on  June  4tb,  la  the  Hctfmaster 
case,  a  motioi  to  quash  the  avmmons  which 
had  been  served  upon  him  on  April  25th,  for 
the  le&scai  that  be  was  exempt  from  serv- 
ice while  in  custody,  and  that  he  conld  not 
be  legally  served  with  summons  In  Barton 
county,  because  broui^t  thwe  by  the  ofllcas 
against  his  will.  This  motion  had  not  been 
disposed  of  at  the  time  of  his  death.  ShOTtly 
after  tiie  death  of  Becker,  plaintiff  In  erne 
was  didy  appointed  administrator  of  his  es- 
tate; and  on  June  Slst  there  was  filed  In  the 
district  court  a  motion  by  Mr.  Hofhnaster 
setting  np  the  facts  of  the  commencement  of 
his  sidd  case  against  Becker,  the  Issuance 
<^  the  summons  and  orders  of  attachment, 
and  the  lery  of  the  same;  that  the  second 
Bummoni  waa  Issued  oa  tibe  2Sth  day  of 
April,  and  that  the  same  was  du^  served 
on  the  same  day  bx  the  sheriff  ot  Barton 
county;  that  Becker  bad  died  Intestate  on 
the  1801  day  of  June;  and  ttiat  plaintiff  In 
ezror.  Hoses,  had  been  duly  appointed  his 
adminlstrator.-Huid  asked  that  the  action 
might  be  rerlred  against  Sloses  as  suidi  ad- 
ministrator. Upon  this  motion  said  ad- 
ministrator made  flie  fbllowlng  Indorsonenti 
**Stete  of  Kansas,  Bsrtoa  Ooonty^-as.:  I,  G. 
N.  Hoses,  administrator  of  the  estate  of 
John  M.  Becker,  deceased,  hereby  waive  no- 
tice of  the  above  apirilcatioa  and  motion  to 
revive  the  foregoing  action  at^lnst  me  aa 
administrator  of  the  estate  of  John  M. 
IBecker.  deceased,  and  consent  that  said  or- 
der of  revival  may  be  made  by  the  district 
court  of  Barton  county,  Kansas,  on  the  22d 
day  of  June,  1808,  or  as  toon  thereafter  as 
may  suit  the  convenience  of  the  said  court 
tilvoi  under  my  band  this  the  21st  day  of 
June,  1808.  O.  N.  Hoses,  Administrator  of 
tiie  Bstate  of  John  H.  Becker,  Deceaeed." 
Tlie  action  was  thereupon  revived  In  the 
name  of  the  administrator.  No  further  ap- 
pearance was  made  by  the  administrator  un- 
tU  the  0th  day  of  November,  ISOa  Prior  to 
]that  date  a  default  Judgment  liad  been  taken 
In  the  case,  and  <m  that  date  there  was  filed 
in  the  court  an  application  to  set  aside  this 
default  Judgment,  which  appIlcaUon  con- 
tained reasons  tha>efor.  It  concluded  as  fol- 
lows: "Afiiant  says  that  he  believes  that 
said  administrator  has  a  good  and  merito- 
rious defense  to  the  malntmance  of  said  ac- 
tion 1^  the  plaintiff,  and  asks,  therefore, 
tt*t  the  default  taken  therein  be  set  aalde; 
that  said  administrator,  through  this  afll- 
aat  and  the  said  Martin  [another  attorney], 
be  permitted  to  amend  the  original  motion 


RBPOBTBB.  CKaa. 

filed  by  htm  hi  saM  aett(m  w  as  to  make  It 
reiffeoait  the  said  administrator;  and  for 
such  other  steps  aa  deemed  by  the  adminis- 
trator propv  tat  the  proteetloo  of  the  Inter- 
este  of  the  ^ald  estate  and  the  saM  adminis- 
trate, and  for  such  otiier  and  further  rellet 
aa  aeems  to  the  court  proptr  and  ttght." 
On  Novembor  14,  1886;  the  admlnlstntar 
filed  a  motlra  to  quaali  the  snmnKHu  serred 
upon  Bednr  for  the  reason  that  the  same 
was  served  while  he  was  "In  the  custody  of 
the  oOlccn  and  exempt  fnmi  such  swvice.** 
On  November  22,  1888,  this  motion  waa  by 
the  court  overruled,  and  thereafter,  upon  dne 
hearhig,  the  court  iwsdered  Judgment  fw  tiie 
plalntur  as  prmyed  for  In  his  petition,  and 
su^alned  the  orders'  of  attachment,  and  di- 
rected that  the  funds  derived  from  the  aato 
d  the  attadied  ivoperty  should  be  angled 
to  the  paymut  of  platntilTB  Judgment.  Fran 
this  Judgment  tbe  admialstratn-,  as  plaintiff 
In  emw,  comee  to  this  court 

Argued  before  OUNNINQHAM,  SUM, 
and  POIJX>CK,  JJ. 

Tandeveer  ft  Martin,  for  plaintiff  In  error. 
J.  W,  Glai^  for  defendant  In  emw; 

OUSftraNGHAU,  3.  (attxr  stating  ttw  fiMla). 
The  plaintiff  hi  wror.  In  this  case.conteDda  that 
the  Judgment  cannot  be  anstalned,  because  no 
legal  service  of  smnmons  waa  ever  mode  npoo 
the  intestate,  John  M.  Becker;  tiiat  when  aerr^ 
Ice  was  made  upon  him  be  had  ben  eanled 
within  the  Jurisdiction  of  the  court  ogatnat  Us 
wm,  and.  bebig  to  the  custody  of  the  law. 
legal  service  could  be  made  upon  blm.  This 
QuestiMi  Is  quite  elaborately  argued  by  both 
parties  to  tills  action.  It  Is  alao  suggested 
by  the  defendant  In  mor  that;  even  It  tiie 
contention  of  the  plaintiff  In  error  In  thto  re- 
apect  Is  correct,  still  the  Judgment  of  the 
court  below  must  be  sustained,  because  of 
the  wduntary  sppearance  of  the  admlnl^ 
trator  by  the  paper  consenting  to  the  revivor 
of  the  action  aa  against  him,  and  by  bis  mo- 
tion filed  on  November  9,  1888;  wbertin  he 
Invoked  tiie  action  of  ttie  court  to  set  aside 
tiw  default  Judgment  already  renda«d  to  the 
actii»,and  asked  "for  such  other  and  further 
relief  as  seems  to  the  court  proper  and 
right**  If  we  shall  admit  that  plaintiff  to 
errw  la  correct  in  bte  cmitentlon  that  the 
service  of  the  sunimoni  upon  Becker,  made 
at  the  time  It  was,  was  not  such  as  would 
tolng  him  Into  court,  yet  It  is  clear  that  audi 
exemption  from  service  would  be  a  personal 
on&  Such  service  is  not  absolutely  void.  It 
would  be  good  unless  exemption  therefrom 
be  dalmed.  While  Becker  prior  to  hla  death 
filed  a  motion  to  quash  the  summons  as 
aerved  upon  him,  no  motion  waa  filed  to 
quaah  the  second  summons,  unices  the  one 
of  Noveml>er  14th  might  be  such;  but  prior 
to  that  time  the  plaintiff  in  error,  as  Beck- 
er's administrator,  had  voluntarily  gone  Into 
court  and  consented  to  the  revivor  of  the 
action  aa  against  blm.  and  this  wltitout  any 
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objection  wbaterer  upon  hia  part  Then  by 
his  motion  of  November  9Qi  he  deaily  anb- 
mitted  himself  to  the  JurlsdlctlMi  of  the 
court,  and,  without  Insisting  upon  any  nrlvl- 
lege  which  decedent  might  have  had,  asked 
therein  for  afflrmatlve  relief  for  himself. 

It  Is  well  settled  In  this  state  that  this 
cannot  be  done.  A  party  eannot  at  the  same 
time  challenge  the  Jurisdiction  of  the  court 
orer  him,  and  also  invoke  the  aid  of  the 
coort  In  umJorlsdSetlonal  matters,  and  then, 
when  the  Jorisdlctlonal  mattra  baa  been  held 
against  him,  say  that  he  was  not  In  conn. 
In  HelxeU  t.  Klrkpatrlck,  29  Kan.  683,  this 
court,  states  the.  role  as  f<41ow8t  "A  party 
who  denies  the  Jurisdiction  of  the  court  over 
his  person  must  first  present  this  single 
questlfHL  He  may  not  mlni^e  with  his  plea 
to  the  Jorlsdlcflon  other  pleas  which  con- 
cede Jnrlsdletlui.  and  thereafter  insist  that 
these  was  errw  In  orerroUng  his  plea  to  the 
Jurisdiction."  This  has  been  followed  by  the 
court  on  seroral  occasions  since  that  time, 
and  is  clearly  the  correct  rule  of  law;  and 
we  think  that  In  this  case,  both  his  con- 
sent to  the  revival  of  the  action  in  his  name, 
and  by  his  motion  filed  on  November  9th,  he 
entered  his  voluntary  appearance  In  the 
court,  and  from  thence  wlk  was  in  court  for 
an  purposes. 

Flaintlfl  In  emnr,  however,  contends  that, 
because  the  services  of  summons  made  upon 
Becker  on  April  26th  and  on  June  ISth  were 
both  void,  Becker  was  not  brought  Into  court 
by  reason  ^f  the  services  of  such  summons, 
and  because  the  consmt  to  l^e  revivor  was 
not  made  until  ixum  than  60  days  after  the 
filing  of  the  petition,  therefore  the  attach- 
ment orders  must  faU,  and  cites  the  cases  of 
Jones  V.  Wami^  49  Kan.  71.  80  Pac.  115, 
and  Kincald  r.  Fn^  4&  Kan.  766,  81  Pac. 
TOit  ta  sniqport  at  his  contention.  We  think 
that  neither  ot  these  cases  Is  In  point  In 
both  therlgbts  <tf  third  partleB  who  had  be< 
come  Intwested  In  the  attached  property 
wore  Involved.  These  cases  were  cleariy 
rightly  decided  under  section  81  <MC  the  Oode 
of  CivU  Procedure  (iMCtion  461B.  Gen.  8t 
1901).  In  this  case  the  rights  vf  third  par- 
ties had'  not  bitervoied.  As  we  have  sug* 
gested,  the  swvice  of  summons  was,  at  mos^ 
ooly  Totdablfc  Nelttaw  Becker  nor  his  per- 
sonal representative  need  have  availed  him- 
9M  of  su<^  personal  privilege  if  he  had  not 
so  choseok  Plalntift  In  error  did  not  so 
dioose,  because,  as  we  have  seen,  he  made 
a  general  appearance  in  court.  ■  During  all 
this  time  the  actloo  was  puidlug  and  undls* 
posed  at.' 

Wlfliont  - passing  uptm  fh»  questifm  as  to 
whethw  Becker,  undw  the  circumstances, 
had  a  right  to-  cialtt»  the  {Hfvil^  <tf  ecemp* 
tion  from '  sumnums,  we  do  find  -that  thore 
was  sudi  an  appearance  1^  the  plaintiff  in 
cnw  as  to  subject  him^  to  tiie  Jurisdiction  of 
the  court  Therefore  the  Judgment  roidered 
against  him  was  conect  and  will*  be  affirm- 
ed. All  the  Justices  cononrring. 


(S4  Ku.  <7). 

.  FENN  V.  BEELEB. 
(Supreme  Coort  of  KaoMsa,  Diviflicm  No.  1. 
Jan.  11,  1902.) 

PUBUO  OPPICB-RBTUSAL  TO  SURBBNDSa^ 

COMPENSATION. 

1.  F.,  the  incumbent  of  a  city  office,  held 
over,  and  refused  to  give  posseeslon  aftw  B., 
his  nicceBsor,  had  been  didy  elected.  Pemding 
proceedbiKS  m  the  nature  of  auo  warranto,  be- 
gun in  this  court  by  B.  to  oust  F.,  the  latter 
surrendered  the  office.  B.  then  brought  an  ac- 
tion in  the  district  court  a^inst  F.  to  recover 
the  salary  ot  the  office  during  the  time  be  liad 
been  deprived  of  it,  and  thereafter  the  pro- 
ceedings in  this  court  were  dismissed.  Held, 
that  B.  was  entitled  to  judgment  for  Buch  Bal- 
aiT,  and  that  section  6154  of  the  General 
Statutes  of  1001  had  no  aiH>lication  to  the 
case. 

2.  A  public  officer  Is  entitled  to  hia  salary 
as  an  incident  to  the  office,  and  not  hj  force  of 
any  contract.  It  is  no  defense  to  an  action  for 
■alary  that  the  person  suing  earned  more  tlian 
the  amount  of  the  same  in  another  employ- 
ment daring  the  time  the  possesion  of  the  of- 
fice was  withheld  from  him. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Leavenwwth 
comity;  L.  A.  Myers,  Judge.' 

Action  by  Otto  o.  Beeler  against  Amos  A. 
E'enn.  Judgment  for  plaintiff.  Defendant 
brings  error.  Afllrmed. 

Argued  before  DOSTES,  a  J.,  and  JOED(- 
STON,  SMITH,  and  ORBDND,  JJ. 

Wm.  A.  Porter  and  F..  O  FltzwOliams,  fflV 
plaintiff  In  error..  Atwood '  &  Hooper,  for 
defendant  in  mor. 

SMITHt  J.  This  vras  an  action  twooght  by 
defendant  in  ernHr,  Beel»,  pi  the  district 
coort  on  March  10,  1886,  to  recover  ftom 
Fenn  the  salary  of  the  office  oC  treasurer  of 
Leavenworth  city  ftom  A^U  IS  until  De? 
cember  1,  1897.  On  April  - 6.  1807,  Beder 
was  dected  to  said  office^  but  did  not  .get 
possession  nntil  December-  of  that,  year,  -tiie 
I^atntlff  In  error  having  refused  to  surrender 
possession,  holding  over  undo;  a  iwevlous 
dection.  It  was  shown  in  evidence  tiiat  an 
original  action  in  quo  warranto  was  began 
In  this  court  by  Beelor  to  reoovor  the  pe*- 
sesdon  of  the  (fflce  oa  May  7,  1897;  that 
a  demurrer  to  his  petition  was  overruled'  <Ht 
Decemba  18,  1807.  Beder  v.  Feui,  M'  Pao. 
284.  Tbereaftor,  and  on  December  18,  1897, 
Fenn.  surrendered  the  4^ce  to  Beeler.  Hie 
proceedings  in  quo  warranto  thm  pending 
In  this  court  were  dhunissed  at  Beelec's  costs 
on  April  8.  1889. 

The  statute  regarding  proceedings  In  tiie 
nature  of  quo  warranto  lovvldes:  "When 
Judgmoit  is  rendered  in  favor  of  the  plain- 
tiff, he  miqr.-if  'he-  has  not  daimed  his  dam- 
ages In  the  acti^  have  a  separate  action  t<x 
the  damages  at  any  time  within  one  year 
after  the  Judgment"  Section  5164,  Genv  St 
1001.  The  defemdant  bdow  invoked  the 
ajmve  section  as  a  defense  to  plalntiK^s  ac- 
tion, and  insists  that  inasmuch  as  no  Jndg- 
mait  was  evo:  rendered  in  favor- c»f  Beeler 
Cor  the  possession  ot  the  office- In  this  ,  court 
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In  the  pnceedlnsB  refored  to,  no  cause  of 
action  acenied  to  him  in  llie  court  bdow 
tor  the  enu^menti  <tf  the  office.  Hie  dte> 
trict  court  took  the  riew  that  a  surraider  of 
the  office  hy  Fenu  to  Beeler  rendered  it  Im- 
material whether  there  was  any  Judgment  of 
ouster  or  not  We  agree  with  the  trial  court 
In  this.  The  contention  of  counsel  for  plain- 
tifE  In  error,  if  sustained,  would  deprive  a 
claimant  for  office  who  had  brought  quo  war- 
ranto proceedings  to  secure  It  of  the  right 
to  recoTor  the  emoluments  If  his  action  to 
recorer  possesslou  was  dismissed  after  a 
surr^idar  by  his  o^onent  Plaintiff  In  a^ 
lor  does  not  contoid,  howerv.  that  tf  Feun 
had  srarelbdered  the  office  without  stdt  Hee- 
ler mlfl^t  not  hare  recovered  the  salary 
which  the  ft>rmer  received.  The  right  of 
Beeler  to  recover  the  salary  of  the  office 
does  not  depend  on  section  6154  the  stat- 
utes above  quoted.  After  the  surrender  of 
the  office  all  tiie  purposes  of  the  quo  war- 
ranto action  were  accomplished.  Beeler 
dalmed  no  damages  In  the  action  brought  by 
him  In  this  court  against  Fenn.  He  bcought 
the  preset  action  to  recover  salary  In  about 
three  months  after  Fenn  sozrendered  to  bhn 
the  <^ce,  and  b^ore  the  quo  warranto  pro- 
ceeAInga  pending  here  were  dlsmlsaed.  The 
statute  pwrnlts  a  attccessfol  claimant  to 
an  office,  who  obtains  a  judgment  of  ouster 
against  the  defendant  in  a  proceeding  in  the 
nature  of  quo  varranto,-to  recover  damages 
In  a  separate  action,  brought  within  a  year 
,aft^  judgment  of  ouster,  provided  the  claim- 
ant, has  not  laid  claim  to  damages  in  the 
quo  warranto  suit  The  right  to  prosecute 
'  ap  independent  action  is  not  affected  unless 
',^ere  Is  Judgment  for  the  plaintiff,  and  he 
;  has  claimed  damages.  Here  the  dalmant 
did  not  ask  damages,  but  tiiere  was  no  Judg- 
ment In  his  favw;  hence  his  right  to  main- 
tain the  peeKnt  action  was  in  no  wise  ob- 
structed. Section  6154,  above  set  out  ihere- 
ly  extends  the  time  for  one  year  to  a  suc- 
cessful claimant  who  recovers  a  Judgment 
living  him  posseaslon  of  tiie  office  in  which 
he  may  recover  damages  for  vrlthholdlng  the 
same  when  he  ne^ected  to  (to  so  In  the  quo 
warranto  action.  It  can  have  no  applica- 
tion to  the  facts  In  tills  case. 

The  defendant  bdow  offned  testimony  to 
Show  that  Beder,  during  the  time  he  was 
deprived  of  the  office,  earned  more  at  the 
hustaiess  in  which  he  waa  engaged  tiian  be 
would  have  received  from  bis  sahiry  as  dty 
treasurer.  The  offer  of  such  testimony  was 
properly  rejected.  Hie  salary  attadied  to 
a  public  office  goes  to  the  officer  as  an  In- 
cident of  bis  office,  not  by  force  of  any  con- 
tract but  because  the  law  gives  It  to  him. 
Whatever  amount  the  plaintiff  below  may 
have  earned  in  another  employment  could 
not  diminish  his  recovery  of  the  amount 
of  salary  fixed  by  law  or  ordinance:  Ttaroop. 
Pub.  Off.  I  44*. 

The  Judgment  of  tiie  court  bdow  wlU  be 
affirmed.  -All  the  justices  conevrrlnc* 


(64  Kan.  MT) 

DODGE  CITY  WATER  ft  LIGHT  CO.  t. 
ALFAI;FA  IBRIOATIOX  *  LAND  OO. 

(Supreme  Court  of  Kausai.  Division  Kob  % 
Jan.  11.  1902.) 

FIXTUBBS—WATOR  PIPES— TEST. 

1.  Decedent  porehased  all  the  stock  In  a  wa- 
terworks company  whose  standpipe  waa  lo- 
cated near  tbe  north  line  of  the  city  limits.  He 
at  tbe  time  owned  land  immediately  north  of 
the  dty,  which  be  bad  platted  into  lots  and 
blocks,  and  north  thereof  bad  erected  s  college 
buildinjr;  evideotly  int«adiug  to  build  up  a 
town  on  the  platted  land.  Accordingly,  ana  be- 
fore tbe  new  manafrement  took  control  of  the 
waterworks,  he  boasbt  and  laid  water  pipes  in 
tbe  streets  of  the  platted  addition,  and  after- 
wards tbe  lines  of  pipe  became  a  material  part 
of  the  RyRtem.  On  deceflent's  death  his  widow 
purchased  the  water  plant  and  appartenancee 
at  foreclosure,  and  conveyed  tbe  same  to  do* 
fendant  and  later  sold  tbe  platted  addition, 
which  was  then  used  for  farming  purposes  only, 
to  plaintiff.  Beld,  thst  tbe  wster  pipes  laid 
by  decedent  in  his  proposed  addition  were  trade 
fixtures,  and  part  of  tbe  waterworks  avstem, 
and  passed  by  the  conveyance  to  defendant,  and 
not  by  tiie  deed  to  plaiotlfF. 

2.  In  determining  whether  or  not  peraoaal 
property  becomea  a  fixture,  and  part  of  the 
realty,  the  tests  are:  First  anoexatloD  to  tbe 
realty;  second,  application  to  the  ase  of  that 
part  of  the  realty  to  which  It  Is  attached;  third, 
the  Intention  of  the  party  making  the  annexa- 
tion. 

Error  from  district  court  Fort  county; 
Wm.  Easton  Hntchtsoa  Judge: 

Replevm  by  the  Alfalfa- Irrigation  ft  Land 
Company  against  the  Dodge  City  Water  ft 
Light  Company.  Judgment  for  j^lntlfl,  and 
defendant  brings  error.  Reversed. 

Argued  lyeTon  OCJKNINGBAU,  VLXM, 
and  POLLOCK.  JJ. 

Sutton.  Scates  &  Driskell  (Wc^man,  Solo- 
mon &  Cooper,  of  counsel),  for  plaintiff  In  ct^ 
ror.  F.  J.  Oyler,  for  defendant  in  error. 

PER  CUBIAM.  Hie  fhcts  as  berelnancr 
set  out  are  those  most  fav«itble  to  the  de- 
fendant in  error  tiiat  con  be  drawn  from  tbe 
admisdons  and  evidence  In  tbe  cas&  The 
question  of  law  Is  whetber,  vpon  sndi  tacts, 
the  Judgment  can  be  mstaliwd.  Prkv  to 
Septembn  1,  18S7.  tbe  Dodge  City  Water 
Supply  Company,  a  Kansas  eorporotlott.  bad 
been  granted  a  fmndilse  by  tiie  city  oC  Dodge 
City  to  lay  water  mains  In  the  strsels  of 
that  city,  and  supply  ttie  Inhabitants  ttiercof 
with  water,  and  It  had  erected  and  woa  then 
maintaining  a  waterwortcs  system  In  stU 
dty.  Its  standpipe  was  very  near  tiie  norOi 
line  of  the  corporate  limits  In  ssld  city. 
Shortiy  prior  to  that  date  one  A.  T.  Bosle  had 
pnnAased  all  of  tbe  ttoA  of  tbe  water  worts 
company,  wbldi  consisted  ot  1.000  shares,  9i 
whidi  he  took  008  shares  hi  his  own  nana 
and  gave  tbe  other  4  t^arm  to  four  otbcr 
persons,  m»  tbat  th«re  nd^t  be  a  snffldeot 
number  of  shareholders  to  constltoto  a  Ml 
board  of  directors.  On  September  lot  a  eon- 
plete  transfer  of  tbe  possession  and  manage- 
moit  of  tha  watHrwocfcs  aystem  wis  mad*  Is 
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the  new  board  of  directors  thus  constltnted. 
Mr.  Soule  at  the  time  owned  a  section  of  land 
immediatelr  to  the  nortb  of  Dodge  City,  wblch 
he  had  platted  Into  lots  and  blocks,  and  had 
named  "Lakeview  Addition."  The  plat,  how- 
ever, was  not  made  of  record  until  some  time 
thereafter.  North  of  this  section  of  land  he 
had  erected  a  college  building,  and  was  evi- 
dently expecting  to  hulld  up  a  town  upon  the 
section  of  land  which  he  had  platted.  To  aid 
Id  accompUsbing  this,  he  bought  and  laid  a 
large  quantity  of  4-lnch  wrought-iron  water 
pipe  or  mains  In  the  streets  of  his  proposed 
addition  to  the  city  of  Dodge  City.  This 
was  done  before  the  new  board  ot  directors 
took  charge  of  the  waterworks  plant  This 
pipe  was  laid  connecting  with  the  pipe  of  the 
old  system  near  the  standplpe,  thence  north 
three  blocks,  thence  west  five  blocks,  and 
from  this  point  south  to  connect  «w1th  the 
main  system  of  waterworks;  thereby  form- 
ing a  circulatory  system,  and  avoiding  dead 
ends.  From  a  point  where  the  pipe  turns 
south,  he  extended  the  llue  still  further  west, 
and  thai  north  clear  across  the  platted  sec* 
tloD  to  the  college  building.  All  of  these 
lines  of  pipe  were  laid  in  the  streets  of  his 
platted  addition.  That  portion  of  the  line 
spoken  of  running  north  from  the  standplpe 
and  west  Ave  blocks  was  from  that  time,  un- 
til BhorUy  before  the  bringing  of  this  action, 
a  materfal  and  necessary  part  of  the  water- 
works  system  of  the  Dodge  City  Water  & 
Supply  Company  and  Its  successors.  Shortiy 
before  the  commencement  of  this  action,  its 
saccessor,  the  Dodge  City  Watei'  &  Light 
Company,  removed  this  x^ortion  of  the  pipe 
from  the  soil,  and  made  a  return  cmmection 
farther  south,  taking  the  pipe  that  It  had  re- 
moved from  this  portion  of  the  line  into  Its 
own  possession.  This  action  was  one  In  re- 
plevin to  recover  the  possession  of  this  pipe. 
Sevmil  mortgages  had  been  made  by  the 
Dodge  City  Water  &  Supply  Company  to 
diff^ent  mortgagees,  covering  all  of  its  wa- 
ter plant  and  appurtenances  thereto.  These 
mortgages  were  foreclosed,  and  the  entire 
plant  was  sold  under  order  of  the  court  to 
Harllla  S.  Soule  oa  the  31st  day  of  July,  1895. 
Marilla  S,  Soule  was  the  widow  of  A.  T. 
Soule;  he  having  died  some  years  before 
this  purchase  by  her.  The.  plaintiff  In  error 
In  this  case  holds  tltie  to  the  waterworks 
plant  under  a  deed  from  Mrs.  Soule  made  De- 
cember 19,  1895.  This  deed  described  the 
property  conveyed  as  the  "waterworks  reser- 
voirs, additions  and  extensions  pertaining 
thereto,  including  the  equipment,  superstruc- 
tnre,  all  grounds  and  land  rights  and  property 
heretofore  owned  by  the  Western  Kansas 
Waterworks.  Irrigation  &  Land  Company, 
commonly  known  as  the  Dodge  City  Water 
Supi^y  Company,  formerly  owned  and  used 
by  It  In  the  operation  ot  a  system  of  water- 
works for  the  supplying  of  water  to  the  city 
of  Dodge  City,  Kansas."  Mr.  Soule  contin- 
ued the  owner  of  the  section  of  land  which 
he  had  platted  up  to  the  time  of  his  death. 


and  the  same  at  his  death  became  the  prop- 
erty of  his  said  widow  and  some  legatees. 
In  1889  the  streets  and  alleys  of  this  Xiake- 
Tlew  addition  were  vacated  by  the  act  of  the 
legislature,  no  Inhabitants  having  located 
homes  thereon;  and  this  land  Is  now,  and 
has  been  ^ce  It  was  vacated,  ordinary  farm- 
ing or  pasture  land.  The  defendant  In  er- 
ror, the  Alfalfa  Land  &  Irrigation  Company, 
Is  now  the  owner  thereof. — having  purchased 
it  from  Marilla  S.  Soule  and  the  legatees  of 
A.  T.  Soule,— and  hold  title  by  quitclaim  deeds 
dated  December  19,  1895,  and  titter  Marilla 
S.  Soule  had  sold  the  waterworks  plant  to 
plaintiff  In  error. 

The  contention  of  the  defendant  In  errnr 
Is  that  Inasmuch  as  A.  T.  Soule  purchased 
the  water  pipe  and  laid  it  upon  the  land  thra 
his  own,  which  was  afterwards  purchased  by 
it  from  his  heirs,  wltii  the  tiUe  to  this  land 
passed,  the  right  to  this  disputed  water  pipe, 
—it  being  a  fixture,— and  that,  as  the  water 
company  went  upon  this  land  and  removed 
the  pipe,  therefwe  the  defendant  in  errw 
was  entitied  to  maintain  replevin  to  recover 
possession  of  said  pipe.  The  discussion  of 
the  question  by  the  parties  In  their  brlefa 
and  on  oral  argument  has  taken  a  wide  range, 
and,  from  our  view  point,  unnecessarily  so. 
We  think  a  few  simple  considerations  will  be 
sufficient  to  solve  the  question.  From  all  ot 
the  facts  and  circumstances,  we  are  Inclined 
to  the  belief  that  Mr.  Soule,  wbm  he  laid 
the  pipe  In  question,  did  It  with  the  view  of 
enlarging  the  utility  and  capacity  of  the  wa- 
terworks system,  of-  which  he  was  at  the 
time  the  principal,  if  not  the  sole,  ownw. 
The  pipe  was  laid  along  the  streets  of  his 
platted  and  proposed  addlti<Hi,  and  the. vaca- 
tion of  this  plat  thereafter  by  the  teglslature 
could  not  Interfere  with  the  rights  of  any  one 
then  having  any  Interest  In  the  waterworjijs 
system.  In  fact;  we  very  much  doubt  whe^- 
er  the  pipe  ever  became  a  fixture  to  the  It^j^ 
within  which  It  was  laid,  in  any  proper  se^e 
and  use  ot  the  term.  Independently,  h^- 
ever,  of  this  question,  it  seems  clear  to^^a 
that  as  Mrs.  Soule  was  the  own^  at  lef^t 
of  a  portion  of  the  land  on  which  this  pjjge 
was  laid  at  the  time  she  sold  the  waterwoi[)(B 
plant  with  all  of  its  aj^urtenances,  an^{}S 
this  pipe  was  a  material  portion  of  th^^'^^- 
terworks  plant  at  the  time,  it  was  emb^^^ 
In  her  conveyance  of  the  same  to  the  ffa^r 
company;  and,  as  it  was  being  used  t^ct^^e 
water  company  as  such  material  port^^^f^f 
its  plant  at  the  time  that  the  defendj|j^^,ja 
error  became  the  owner  by  quitclaim  d^^^ftf 
the  land  on- which  this  pipe  was  laid,  4^,li(t|i}k 
the  land  subject  to  the  rights  of  thc^,3|^||t^ 
company  In  respect  to  this  pipe.  It  c^^^j^^- 
ly  be  contended  that  Mrs.  Soule,  or  t^9,^fi- 
tees  or  heirs  of  A.  T.  Soule.  could  p^l|)jt^ 
this  action  of  replevin.  It  seems  qq^fip.Q^i 
to  us  that  their  grantees,  under  the  ,i^r<rmii- 
stances  of  this  ease,  cannot  ^ 

As  we  have  said  before,  the  con^fSfit^iofL^f 
the  defendant  In  error  was  that  j^^^gi^h 
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as  Mr.  Soale  laid  this  pipe  on  his  own  lanci, 
and  pftld  for  It  with  his  own  money,  It  at 
once  attached  to  and  became  a  part  of  this 
realty,  and  passed  to  It  as  snch.  We  think 
that  this  conclusion  may  well  be  donbted; 
for,  as  we  have  seen,  at  the  time  Mr.  Sonle 
laid  the  water  pipe  he  was  practically  tlie 
owner  of  the  waterworks  plant,  as  w^  as 
of  the  land,  and  we  must  look  Into  the  en- 
tire transaction  to  determine  whether  It  was 
laid  as  an  addition  to  his  waterworks  plant, 
rather  than  as  a  fixture  to  his  land.  It  was 
connected  with  the  mains  at  both  ends,  and 
.was  a  necessary  portion  of  the  waterwwks 
system,  and  was  bo  used  at  the  time  the 
mortgages  which  were  foreclosed  were  given, 
and  title  acquired  by  the  present  plaintiff. 
T^en,  again,  this  pipe  was  laid  along  pro- 
posed streets,  aiid  evidently  as  a  component 
part  of  the  waterworks  system,  and  to  sup- 
ply water  to  those  who  should  purchase  and 
lire  npoo  the  lots  fronting  those  streets,  and 
was  not  an  appurtenance  to  farming  or 
agricultural  lands.  It  had  In  it,  at  street 
crossings,  cross  sections  or  T's  for  the  pur- 
pose of  attaching  such  other  wattf  pipes  as 
might  be  needed  in  extending  the  system. 
It  was  not  attached  to  the  land  In  which  it 
was  placed,  so  that  Its  removal  would  In- 
terfere with  the  practical  use  of  the  land, 
or  In  any  way  Injure  it  for  agricultural  pur- 
poses. The  test  to  be  applied  In  determin- 
ing whether  or  not  personal  property  becomes 
a  fixture  Is:  First  annexation  to  the  realty; 
second,  adaptation  to  the  use  of  that  part 
of  the  realty  with  Which  It  Is  connected; 
third,  the  Intention  of  the  party  making  the 
annexation  to  make  the  artlde  a  permanent 
annexation  to  the  freehold.  What  adapta- 
tion and  connection  wonid  a  waterworks 
system  with  four-Inch  pipe  have  to  the  or- 
dhiary  use  of  a  piece  of  agricultural  land? 
The  .intention  of  the  party  making  the  an- 
nexation of  the  article  to  the  freehold  must 
be  deduced  very  largely  from  his  acts  and 
surrounding  circumstances,  and  It  seems  to 
us  In  this  case  clear  that  Mr.  Soule  intend- 
ed to  do  Just  what  he  did  do,  namely,  make 
this  pipe  a  materiel  and  necessary  portion 
of  the  waterwoiicB  system,  the  ovniershlp 
and  management  of  which  he  was  about  to 
take  over,  and  which  system  he  desired  to 
extoid  So  as  to  furnish  water  to  purchasers 
of  lots  In  an  addition  which  he  had  already 
platted,  the  sale  of  which  lots  he  thereby 
desired  to  promote.  The  pipe  In  question, 
being  at  the  time  of  the  sale  of  the  water- 
works system  by  Mrs.  Soule  to  the  present 
owners  an  essential  part  of  that  system, 
passed  by  her  conveyance.  It  was  a  "trade 
fixture,"  and  was.  not  an  accessory  to  the 
enjoyment  of  the'  freehold  upon  which  it 
was  laid,  and  hence  did  not  pass  with  the 
title  thereto.  Railroad  Co.  v.  Nyce,  61  Kan. 
3M,  €9  PflC.  1040,  48  L.  R.  A.  241. 

The  Judgment  of  the  conrt  below  must  be 
reversed,  with  directions  -to  proceed  further 
la  accordance  with  thla  oplnltm. 


(«  Kan.  IIS) 

MISSOURI,  K.  &  T.  RT.  00.  T.  PRATT. 

(Supreme  Court  of  Kansas,  Divtdon  No.  2: 
Jan.  11,  1902.) 

LAND  DEPARTMBNT— CONTEST— CONCLUSrVE- 
NBSS  OF  FINDING— LAND  CONTRACT— DB> 
FERRBm  PATMBNT8— TAXES  PAID. 

1.  The  final  decision  of  the  department  of- 
ficers of  the  land  department  of  the  general 
government  in  a  contest  case  involving  the 
right  of  the  parties  thereto  to  a  portion  of  the 
public  domain  is  final  and  conclnsive  in  this 
court,  and  ia  not  open  to  collateral  attack,  and 
may  not  be  re-examined,  except  In  a  proper, 
direct  proceeding,  instituted  against  the  Ba<^ 
cessful  party. 

2.  When  in  a  contract  for  the  sale  of  land 
the  time  of  malung  deferred  paymeots  is  made 
of  the  esBence  of  the  contract,  the  parties 
thereto  nkay  orally  agree  that  the  time  of  mak- 
ing the  deferred  payments  specified  in  the  con- 
tract may  be  postponed  to  await  the  deter- 
mination of  the  right  of  the  vendor  to  receive 
title  to  the  land  which  he  agrees  to  convey. 
And  snch  oral  agreement  will  ctnistitute  a 
waiver  of  prompt  payment  as  specified  in  the 
contract,  and  estop  the  vendor  from  nrging  a 
forfeiture  of  the  contract  for  nonpayment  by 
the  purchaser  at  the  time  specified  in  the  con- 
tract daring  the  period  of  such  postpon«nent. 

3.  When  in  a  ctmtract  for  the  sale  of  real 
estate  it  Is  expressly  stipulated  that  the  pnr- 
diaser  sh^Il  make  payment  of  all  taxes  and  as- 
sessments levied  against  the  property,  and  the 
purchaser  does  make  sudb  payment  In  accord- 
ance with  the  terms  of  the  contract,  the  pur- 
chaser may  recover  taxes  so  paid  from  the 
vendor  upon  establishing  the  inability  of  the 
vendwr  to  pwform  his  contnet  and  make  con- 
veyance of  the  property. 

(SyllsboB  fay  the  Court) 

Brrw  from  district  coart,  Allen  cotmty;  h. 
StUlwell,  Judge. 

Action  by  C.  H.  Pratt  against  tbe  Hli- 
sourl.  Kansas  &  Texas  Railway  Company. 
Judgment  for  plaintiff.  Defendant  brings 
mm.  Affirmed. 

Argued  before  OUmaNQHAM,  BLLI8, 
and  POLLOCK.  JJ. 

T.  N.  Sedgwick,  for  plaintiff  In  emw,  J. 
B.  F.  Cates,  toe  defendant  In  error. 

POLIXXJK,  J.  Action  brought  by  C.  H. 
Pratt  to  recover  from  the  Missouri,  Kan- 
sas &  Texas  Railway  Company  (herein  call- 
ed the  "Company")  payments  made  upon  and 
money  expended  under  a  c<mtract  for  the 
purchase  of  real  estate.  The  facts  are 
agreed  upon  and  are  briefly  these:  The 
company  succeeded  to  the  name  and  all  the 
rights  of  the  Union  Pacific  Railway  Com- 
pany, Southern  Branch,  under  an  act  of  con- 
gress granting  aid  to  said  company  In  the 
building  of  a  line  of  railway  through  the 
state  from  Ft  Riley  to  the  city  of  Ft  Smith 
In  the  state  of  Arkansas.  The  north  half  of 
the  southwest  quarter  of  section  2  In  town- 
ship 26,  and  the  east  half  of  tbe  northwest 
quarter  of  section  34  In  township  25,  all  is 
range  20,  were  tracts  of  land  selected  by  the 
railway  company  as  part  of  Its  land  grant 
On  the  4th  day  of  September,  1884,  the  com- 
pany entered  into  two  written  contracts  of 
sale  of  these  tracts  of  land  wHh  one  Reed, 
which  coatractB  provide  that  upon  tbe 
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IHttmpt  payment  of  certain  specified  amounts, 
aggregating  f400  for  each  of  said  80  acres,  It 
will  convey  by  warranty  deed  an  absolute 
title  thereto.  Said  contracts  also  provide 
that  time  of  payment  Is  of  the  ess^ce  of 
the  contract  and  that  the  pnrchBBer  shall 
pay  aU  charges,  taxes,  aod  assessments  lev- 
led  against  said  lands.  Reed  duly  assigned 
and  transferred  all  of  his  Interest  In  these 
tracts  to  plaintiff.  A  portion  of  the  pay- 
ments provided  for  In  said  contracts  were 
Itromptly  mad^  and  taxes  upon  the  land 
were  paid  by  the  purchaser.  Thereafter, 
one  Trammel  and  one  TroxeU,  claiming  a 
prior  right  to  these  tracts  of  land  by  reason 
of  homestead  entry  thereon.  Instituted  con- 
tests In  the  local  land  office  against  the 
company.  After  the  Institution  of  such  con- 
tests, and  in  the  year  1887  w  1888,  the  land 
commlsBloner  and  the  auditor  of  the  com- 
pany orally  agreed  with  i^aintiff  that  he 
need  not  make  further  paymwts  to  the  com- 
pany upon  the  contracts  until  the  question 
of  the  company's  right  to  the  land  under  Its 
grant  shoold  be  determined,  and  its  title 
thereto  perfected;  and  also  that  the  defer- 
red payments  should  not  bear  Interest  dur- 
ing such  time.  The  contest  cases  In  the  lo- 
cal land  office  and  before  the  commissioner 
of  the  general  land  office  were  decided  ad- 
vtfMly  to  the  company,  and  a  motion  for 
review  of  such  adverse  decisions  was  denied 
by  the  secretary  of  the  interlw.  Thereafter, 
the  titie  of  the  railway  company  and  Its 
right  thereto  under  the  grant  made  by  con- 
gress of  these  lands  having  failed,  plaintiff 
demanded  a  return  of  the  money  paid  the 
company  upon  the  contracts  and  money  ex- 
pended In  making  payment  of  taxes  on  said 
lands.  This  claim  being  dmied,  this  action 
was  instituted  to  recover  the  same  and  In- 
toKtt,  The  trial  resulted  In  a  Judgmoit  for 
ttie  plaintiff.  The  company  brings  error. 

It  is  earnestly  contended  by  counsel  for 
the  company  that  In  the  decisions  made  In 
the  contest  coses  by  the  land  d^artment  of 
the  government,  denying  the  right  of  the 
company  to  these  tracts  of  land  selected 
under  its  grant,  the  officers  of  the  land  de- 
t»artment  making  such  decision  misconceived 
and  misapplied  the  law  relating  thereto. 
And  as  a  consequence  thereof  the  decisions 
made  in  the  cont^t  cases  are  wrong  In  law 
and  not  binding  upon  this  court  In  our 
opinion  this  is  not  an  open  question  here. 
The  decisions  made  l(y  the  proper  officers  of 
the  land  department  of  the  general  govern- 
ment In  the  contest  cases  are  In  this  action 
as  final  and  conclusive  upon  this  court  as  the 
final  judgment  of  any  court  of  competent 
Jurisdiction.  And  this,  because  this  is  not 
a  case  In  which  that  question  can  be  raised 
or  determined.  After  final  decision  of  a 
contest  case  by  tbe  land  department  of  the 
general  government  awarding  a  portion  of 
the. public  domain  to  a  contesting  party,  the 
legal  correctness  of  such  decision  can  only 
be  re-examined  and  re-determlned  In  a  prop- 


er  action  brought  against  the  successful  par- 
ty for  that  purpose.  Such  final  decision  Is 
not  subject  to  /wllateral  attack.  Is  conclu- 
sive upon  questions  of  fact  and  the  ques- 
tions of  law  determined  thereby  reviewable 
only  by  direct  proceeding.  In  tlie  case  of 
Johnson  v.  Towsley,80  U.  8.83, 20  L.  Ed. 487, 
Mr.  Justice  Miller  says:  "When  the  law  has 
confided  to  a  special  tribunal  the  authori- 
ty '  to  hear  and  determine  certain  matters 
arising  in  the  course  of  its  duties,  the  de- 
cision of  that  tribunal,  within  ,  the  scope  of 
its  authority,  Is  conclusive  upon  all  others. 
That  the  action  of  the  land  office  in  Issuing 
a  patent  for  any  of  the  public  land,  subject 
to  sale  by  pre-emptloa  or  otherwise,  is  con- 
clusive of  the  l^Eal  tftle,  must  be  admitted 
under  the  principles  above  stated;  and  In  all 
courts  and  In  all  forms  of  Judicial  proceed- 
ings where  this  tltie  must  control,  either  by 
reason  of  the  limited  powers  of  the  court  or 
the  essential  character  of  the  proceeding, 
no  Inquiry  can  be  permitted  into  the  circum- 
stances under  which  It  was  obtained."  In 
the  case  of  Aurora  Hill  Con.  Min.  Co.  v. 
Eighty-Five  Mln.  Co.  (C.  C.)  34  Fed.  615,  It 
Is  said:  "Tbe  decisions  of  the  department 
officers  on  questions  of  law  or  of  fact  are  not 
subject  to  collateral  attack;  on  questions  of 
fact  their  decisions  are  conclusive;  on  ques- 
tions of  law  their  decisions  can  only  be  re- 
viewed by  a  direct  proceeding  for  that  pur- 
pose." Marquez  v.  Friable,  101  U.  S.  473, 
25  L.  Ed.  800;  Ard  v.  Pratt  43  Kan.  419,  23 
Pac.  046.  In  this  case  the  successful  par- 
ties In  tbe  contest  cases  are  not  parties  to 
the  record,  an^  cannot  be,  ds  they  are  stran- 
gers, and  not  proper  parties  to  a  determlna- 
tlon  of  tbe  qoeBtlon  InTolved  In  this  contio> 
versy. 

Again,  It  is  contended  that  the  oral  agree- 
ment made  between  the  officers  of  the  com- 
pany and  plaintiff,  that  further  payments 
should  not  be  made  upon  the  contract  until 
the  contest  proceedings  over  the  land  were 
determined,  and  the  right  of  the  company 
thereto  established,  although  made  within 
the  scope  of  tiie  authority  conferred  upon 
such  officers,  was  an  attempt  to  modify  the 
terms  of  a  written  contract  in  relation  to 
land  without  consideration  therefor,  and 
consequently  null  and  void.  With  this  con- 
tention we  do  not  agree.  The  effect  of  the 
oral  agreement  made  was  not  to  change  the 
binding  effect  of  the  written  contract  in  re- 
lation to  tbe  laud,  but  was  an  express  waiv- 
er of  the  right  to  Insist  upon  a  default  which 
might  be  made  by  the  plaintiff  In  his  not 
making  payments  In  accordance  with  the 
terms  of  the  contract  on  account  of  the 
right  of  the  company  to  receive  a  conveyance 
of  the  land  and  fulfill  its  part  of  tbe  con- 
tract with  plaintiff  being  drawn  Into  contro- 
versy by  the  contest  proceedings.  The  ob- 
ligation of  the  contract  remains.  The  oral 
agreement  made  estops  the  company  from 
claiming  a  forfeiture  of  the  contracts  for 
nmpaymeot  of  Installments  falling  due  dur- 
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Ing  a  determination  of  the  contest  proceed- 
ings; for  In  the  event  the  right  of  the 
company  to  the  lands  Bhoujd  ultimately  be 
denied,  as  In  this  case,  further  payments 
thereon  only  serve  to  Increase  the  liability 
of  the  company  to  refund  to  plaintiff.  For- 
feitures are  not  favorites  of  the  law.  The 
time  of  payment  specified  In  a  written  con- 
tract may  be  waived  by  the  conduct  and 
declarations  of  the  parties  thereto.  Braley  v. 
Langley,  28  Kan.  804.  • 

It  is  further  contended  that  in  no  event 
could  the  plaintiff  recover  the  sums  of  mon- 
ey voluntarily  paid  as  taxes  upon  the  prop- 
erty. Whatever  may  be  the  general  rule  in 
this  respect,  payment|of  the  taxes  made  In 
this  case  was  under  the  express  provisions  of 
the  contract  with  the  company.  Recovery 
for  taxes  paid  under  such  circumstances 
was  expressly  recognized  by  this  court  In 
Doom  V.  Curran,  52  Kan.  S60,  84  Pac.  1118. 

The  right  of  the  company  to  receive  title 
from  the  general  government,  under  the  act 
of  congress  granting  it  aid,  to  these  tracts 
of  land  which  It  had  obligated  Itself  to  con- 
vey to  plaintiff,  having  been  by  the  proper 
legal  tribunal  determined  adversely  to  the 
company,  its  Inability  to  comply  with  the 
terms  of  Its  contract  with  plaintiff  was  es- 
tablished. a»d  Its  liability  to  plaintiff  for 
amounts  received  from  and  expended  by 
plaintiff  under  the  tef-ma  of  the  contract 
follows  as  a  necessary  consequence. 

Judgment  affirmed.  All  the  justices  con- 
curring. 

CM  Ner.  16B) 

PETERS  T.  JONES  et  aL    (No.  1,606.) 
(Supreme  Court  of  Nevada.   Jan.  SI,  V30Z.) 
On  rehearing.  Denied. 
For  former  opinion,  see  66  Pac.  746. 

FEB  CURIAM.  Rehearing  denied. 

FITZGERALD,  J.  I  dissent  from  the  or- 
der denying  a  rehearing  herein  for  the  rea- 
sons mentioned  In  my  original  dissenting 
opinion  Id  this  case.  The  following  author- 
ities sustain  the  views  therein  stated:  End. 
Interp.  St  9  IM,  citing  Morisse  v.  Bank,  1 
C.  B.  (N.  S.)  67:  Wallace  v.  Blacitwen.  3 
Drew.  538;  Rex  v.  Dove,  3  Bam.  &  Aid. 
S96;  and  Powers  v.  Shepard,  48  N.  T.  540. 
Also  sections  567-509,  and  section  490  of 
Kndllch;  Suth.  St  Const  S  137,  and  cases 
cited;  also  section  161.  Endllcb,  In  said  sec* 
tlon  194,  says:  "It  has  been  held  that  where 
a  statute  merely  re-enacts  the  provision  of 
an  earlier  one  It  Is  to  be  read  as  part  of 
the  earlier  statute,  and  not  of  the  re-enacting 
one,  if  It  Is  in  conflict  with  another  passed 
after  the  first  but  before  the  last  act;  and 
therefore  does  not  repeal  by  implication  the 
Intermediate  one.  And  the  re-enactment  at 
the  same  session  of  the  legislature,  of  certain 
sections  of  one  act  In  a  subsequent  one,  pro- 
viding, except  in  the  re-enacted  sections,  a 


different  scheme  from  the  first  was  he'/d  not 
to  work  a  repeal  -by  ImfdlcatiOD  of  those 
sections  in  the  first  act;  and  a  provision  in 
the  second  act  suspending  the  operation  of 
those  sections  In  it  did  not  suspend  the  op- 
eration of  the  same  sections  in  the  &nt  act 
according  to  which  they  were  to  take  effect 
at  once."  In  section  368  Endlich  says: 
"Where,  Indeed,  the  two  acts  In  pari  ma- 
teria are  almost  precisely  alike  In  the  pro- 
visions under  construction,  it  Is  said  that  the 
decisions  upon  the  earlier  will  be  considered 
as  authority  in  the  interpretation  of  the  later 
act  In  oth^  words,  the  re-enactment  of  a 
statute  which  has  received  a  judicial  con- 
struction in  the  same,  or  substantially  the 
same,  terms,  amounts  to  a  legislative  adop- 
tion of  such  construction,  whether  such  re- 
enactment  Is  by  way  of  an  Isolated  and  in- 
dependent statute,  of  the  Incwporatlon  of 
several  former  statutes  Into  one,  or  of  their 
incorporation  In  a  code  or  revision  of  stat- 
utes. That  Is  to  say.  It  Is  a  legislative  adop- 
tion of  its  known  construction;  so  that  that 
Judicial  construction  which  has  been  r^wrt- 
ed  Is  to  be  deemed  to  have  been  adopted, 
notwithstanding  there  may  have  bem  other 
judicial  expositions  differing  from  the  same, 
but  remaining  unreported  at  the  date  of  the 
new  enactment"  And  in  section  490  End- 
lich says:  "It  seems,  indeed,  to  be  the  gen- 
eral understanding  that  the  re-enactment  of 
an  earlier  statute  Is  a  continuance,  not  a 
repeal,  of  the  latt^,  even  though  the  later 
act  expressly  repeals  the  earlier.  The  mere 
re-enactment  of  an  existing  law  In  the  same 
or  substantially  the  same  terms,  without 
words  of  repeal,  and  In  the  absence  of  c<hi- 
fllct  or  an  Intention  to  supersede,  does  not 
of  course,  necessarily  repeal  the  old  law. 
But  even  a  repealing  act  re-enacting  the 
provisions  of  the  repealed  statute.  In  the 
same  words.  Is  construed  to  continue  them 
In  force  without  Intermission;  the  repealing 
and  re-enncting  provisions  t^ing  effect  at 
the  same  time.  So  It  was  held  that  "where 
an  act  repealing  another,  which  provided  for 
the  appointment  of  certain  officers,  Instantly, 
by  the  second  section,  re-enacted  the  repeal- 
ed act,  the  repeal  was  rendered  Inoperative, 
the  former  law  left  In  force,  and  the  officers 
appointed  under  the  same,  whose  terms  of 
office  had  not  expired,  remained  In  office. 
So  the  repeal  of  a  general  corporation  law 
by  a  statute  substantially  re-enacting  and 
extending  its  provisions  does  not  terminate 
the  existence  of  corporations  formed  under 
It,  but  Is  to  be  regarded  as  a  continuance, 
with  modlflcatlons,  of  the  old  law.  The 
principle  has  been  ac^llcd  also  to  a  revision 
which  repealed  the  acts  collated  and  con- 
solidated, but  Immediately,  In  Its  own  pro- 
visions, re-enacted  them  literally  or  in  sub- 
stance, so  that  there  was  never  a  moment 
when  the  repealed  acta  were  not  practically 
in  force.  So  the  repeal  and  re-enactment 
In  a  revision  of  laws,  of  a  statutory  provl- 
siou  authorizing  a  town  to  make  a  certain 
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by-law  was  held  not  to  aflfect  the  validity 
of  the  by-law.  And  It  has  been  applied  to 
criminal  statutes,  so  as  to  permit  a  conrlc- 
tion  for  an  offense  against  the  re-enacted  old 
law,  even  where  the  re-enacting  law  under- 
toot  to  repeal  It;  the  re-enactment  being  con- 
strued a  continuance."  Sutherland,  In  sec- 
tion 137  of  his  said  -work,  says:  "Laws  are 
presumed  to  be  passed  with  deliberation,  and 
with  a  knowledge  of  all  existing  laws  on  the 
same  subject.  If  they  profess  to  mahe  a 
change,  by  substitution,  of  new  for  old  pro- 
visions, a  repeal  to  some  extent  is  thus  sug- 
;rested,  and  the  extent  readily  ascertaln(*d. 
Thus,  amendment  Is  frequently  made  by  en- 
acting that  a  certain  section  shall  t>e  su 
amended  as  to  read  as  follows';  then  insert- 
ing the  substituted  provision  entire  without 
specification  of  the  change.  The  parts  of 
the  former  law  left  out  are  repealed.  This 
intention  la  manifest.  There  Is  a  negative 
necessarily  implied  that  such  eliminated  por- 
tion shall  no  longer  be  in  force.  The  re- 
enacted  portions  are  continuations,  and  havo 
force  from  their  original  enactment."  And 
In  section  161  Sutherland  says:  "Where  two 
statutes  In  pari  materia,  originally  enacted 
at  different  periods  of  time,  are  subsequently 
Incorporated  In  .a  revision,  and  re-enacted  In 
substantially  the  same  language,  with  the 
design  to  accomplish  the  purpose  they  were 
originally  Intended  to  produce,  the  times 
when  they  first  took  effect  will  be  ascertain- 
ed by  the  courts,  and  effect  win  be  given  to 
tiiat  which  was  the  latest  declaration  of  tlitt 
will  of  the  leglslatiure,  If  they  are  not  har- 
monious. An  existing  statute  Is  not  to  be 
considered  as  original  because  it  is  em- 
bodied in  a  revision,  and  therefore  Is  not  to 
be  construed  on  the  theory  that  none  of  Its 
provisions  have  been  In  effect  prior  thereto. 
The  ai^earance  of  such  a  statute  in  the 
form  and  body  of  a  revision  has  no  other  ef- 
fect than  to  continue  It  In  force."*  The  note 
to  page  157  of  15  Am.  Dec.  is  as  follows: 
"What  effect  re-enacting  the  general  provi- 
sions of  a  statute  has  upon  the  exceptions 
to  such  general  provisions.  The  doctrine 
laid  down  in  this  case  has  been  uniformly 
accepted  and  approved  in  Louisiana.  Tu 
Valsaln  t.  doutler,  3  La.  177,  22  Am.  Dec. 
179.  the  court  say;  "The  question  then  re- 
curs, does  the  re-enactment  In  oar  code  of 
a  general  provision  existing  in  the  Spanish 
law  repeal  the  exception  which  accompanlotl 
It  In  that  law?  We  have  so  repeatedly  de- 
cided the  contrary,  and  the  jxn-isprudenee  of 
the  court  Is  so  fixed  In  this  matter,  that  It  is 
unnecessary  to  refer  to  eases  In  which  the 
principle  has  been  settled.'  The  court  held. 
In  Herman  v.  Sprigg,  3  Mart.  (N.  S.>  199,  that 
the  re-enactment  of  a  general  provision  con- 
tained In  a  former  law,  to  which  an  excep- 
tion was  attached,  does  not  repeal  tliat  ex- 
ception; because  the  Intention  to  repeal  is 
never  presumed,  and  both  provisions  may 
well  stand  together.'  The  doctrine  of  these 
cases  is  folly  sustained  by  the  following  de- 


cisions: Nathan  v.  Lee,  2  Mart  (N.  S.)  32; 
Duncan's  Ex'rs  v.  Hampton.  6  Mart  (N.  S.) 
81;  Verret  v.  Therlot,  IC  La.  110;  Le  Blanc 
V.  Ijindry,  7  Mart  (X.  S.)  668;  Urquhart  v. 
Sargent,  2  La.  Ann.  201;  McCarty  v.  Press 
Co.,  5  La.  21." 

I  cite  also  the  note  on  page  67  of  26  Am. 
8t  Bep,,  and  cases  there  cited. 


do  wyo.  m 

ULLMAN  V.  ABBOTT  et  al. 

(Supreme  Court  of  Wyoming.    Jan.  30,  1002.) 

HOMESTEAD  — EXEMPTION  TO  WIDOW  —  NON- 
RESIDENCE— SECURITY  FOR  COSTS. 

1.  ruder  Rev.  St  1899,  I  3781,  proviaing 
that  the  plaintiff,  if  a  Dooresident  ot  the  coun- 
ty in  which  an  action  is  brought,  must  fur- 
)iish  security  for  coats,  and  section  4550.  mak- 
ing the  Code  of  Civil  jProcedure  applicable  to 
proceedings  under  the  Probate  Code,  a  widow 
who  is  a  BOnresideut  may  be  required  to  fnr-' 
nish  secarity  for  costs  on  her  application  to 
have  the  homestead  of  her  deceased  husband 
set  apart  for  her  use. 

2.  Where,  on  a  motion  to  require  a  widow 
who  has  petitioned  to  have  the  homestead  of 
her  deceased  husband  set  apart  for  her  use  to 
give  security  for  costs,  an  affidavit  is  filed  that 
she  is  a  nonresident,  which  she  does  not  trav- 
erEe.  the  motion  should  be  granted,  notwith- 
standing her  husband  was  a  resident  at  his 
death. 

3.  Whore  a  widow,  who  had  not  hved  with 
her  hasband  for  nearly  30  years,  applies  to 
have  his  homestead  set  apart  for  her  use,  her 
deposition  that  he  would  not  permit  her  to 
live  with  him  is  inadmissible,  under  Rev.  St. 
§  3683,  providing  that  a  party  shall  not  tes- 
tify where  the  adverse  party  is  an  executor  or 
defends  as  devisee  of  a  deceased  person;  the 
statute  applying  though  the  proceeding  was  in 
the  nature  of  a  motion,  and  though  it  would 
be  the  court's  duty  to  set  aside  the  homestead 
without  any  application. 

4.  Under  Rev.  St.  S  4736,  providing  that  the 
exempt  property.  Including  the  homestead,  of 
a  decedent  who  leaves  a  widow  residing  in  the 
state,  shall  be  set  apart  for  her  use,  a  widow 
who  has  uever  resided  in  the  state  is  not  enti- 
tled to  the  homestead  therein  of  her  deceased 
husband. 

6.  Rev.  St.  §  4737,  providing  that  the  court 
may  on  its  own  motion,  or  on  petition  there- 
for, set  apart  the  homestead  of  a  deceased  for 
the  use  of  his  surviviog  wife,  if  inconsistent 
with  that  part  of  section  4736  requiring  such 
setting  apart  by  the  executor  or  administrator, 
is  a  repeal  of  ouly  such  inconsistent  part,  and 
doen  not  repeal  that  portion  providing  that  if 
a  decedent  leaves  a  widow  residing  in  the 
state,  she  shall  be  entitled  to  the  exempt  prt^ 
ecty. 

6.  Where  a  man  who  had  lived  in  Wyoming 
nearly  80  years  died  therein,  leaving  a  home- 
stead, his  sarviving  wife,  who  had  aever  l>een 
in  the  state  or  lived  with  him  during  that  time, 
should  not  be  considered  a  resident  ot  the 
state,  or  occupant  of  such  homestead. 

Error  to  district  coqrt,  Laramie  connty; 
Richard  H.  Scott  Judge. 

Application  by  Harriet  Ullman  for  an  or- 
der setting  apart  for  hw  use  the  homestead 
of  her  deceased  husband.  Daniel  TJllman. 
From  H  Judgment  denying  her  pedtlrai,  she 
brings  errw.  Affirmed. 

J.  C.  Balrd  and  E.  W.  Mann,  for  i^alntlff 
In  error.  W.  R.  Stoll  and  J.  W.  Lacey,  for 
defendants  In  error. 
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OORN,  J.  One  Danld  miman  died  Sep- 
teiQbw  10, 1896,  le&Ting,  amongst  otbor  prop- 
erty, a.  bonae  and  lot  In  Cbeyome,  whicb  be 
occupied  as  bis  midrace  tot  some  ywa 
prloi  to.  and  at  the  time  of,  his  death.  By 
his  will  be  devised  tbla  property  to  the  de- 
fendant In  error  BUa  May  Thompson.  The 
defendant  In  error  George  EL  Abbott  was 
appointed  administrator  with  the  will  annu- 
ed,  and  In  the  comve  of  administration,  on 
Felwnary  9,  1897,  the  plalntUC  In  error,  Har- 
riet Ullman,  filed  her  petition  asking  that 
the  above-mentioned  homestead  be  set  apart 
for  her  use  and  benefit  as  the  widow  of  the 
deceased.  Upon  a  bearing  the  district  court 
found  against  the  petitioner,  and  ordered 
that  her  petltl<m  be  dismissed,  and  that  she 
par  the  costs  of  the  proceeding.  There  werp 
a  motion' for  a  trial  and  a  bill  of  ex- 
cq^tions,  and  plaintiff  In  error  cornea  to  this 
court  Xumeroos  errors  are  assigned,  but 
thej  are  all  comprdiended  under  a  few  prop- 
ositions. 

1.  The  district  court  upon  motion  of  de- 
fmdant  In  error  lliompson.  ordered  that  the 
petitioner  give  a  bond  for  crati.  This  order 
Is'  assigned  as  error.  She  gave  tbe  bond, 
and  the  trial  was  proceeded  with.  The  or- 
der, therefore.  If  erroneous,  did  not  affect 
materially  ber  aubstantlal  rli^tt,  and  did  not 
prevent  b^  from  having  a  fair  trial.  But 
we  think  the  order  was  not  erroneous.  Sec- 
tion 8781,  Bev.  St  1899,  provides  that  the 
plahitiff.  If  a  nimreslctent  of  the  county  In 
which  the  action  was  brou^t  most  furalsb 
Bufflelent  security  for  costs.  But  It  Is  Insists 
ed  that  the  "action"  referred  to  in  this  section 
Is  the  "dvll  action"  provided  for  hj  tbe  Code 
of  ClvU  Procedure,  and  that  thla  iwoceedlng 
Is  not  sncta  an  action,  and  Is  not  covered  by 
the  statute;  tiiat  .the  petitioner  was  not  a 
"plaintiff,"  within  the  meaning  of  the  law; 
and  that  she  was  not  a  "nonresldait''  be- 
ing the  widow  of  a  man  who  at  tbe  time 
of  his  death  was  a  rosldent  of  the  ooun^ 
In  which  the  proceeding  was  pending.  The 
section  of  the  statute  referred  to  ai^>earB  In 
the  Code  of  GlvU  Procedure,  was  enacted 
long  prior  to  the  adoption  of  our  j/namt 
Probate  Code,  under  whose  provisions  this 
proceedbig  was  had,  and,  without  doubt  was 
primary  ap^IcaUe  to  suits  braught  under 
the  Code  of  Civil  Procedure.  But  the  Pro- 
bate Code  (section  4550,  Bev.  St  1899)  pro- 
vides that  "exc^t  as  otherwise  inrovlded  in 
this  division,  the  provisions  of  the  Code  of 
ClvU  Procedure  are  applicable  to  and  con- 
stitute the  rules  of  iwactlce  In  the  proceed- 
ings mentioned  In  this  division."  That  the 
officers  of  the  court  and  lltlgante  should  be 
protected  In  thdr  costs,  as  against  o^toslng 
litigants  wbo  reside  beyond  the  Jurisdiction 
of  the  court  which  Is  the  object  of  the  pro- 
vision, Is  qoito  as  desbraUe  and  necessary 
In  iffoceedlngs  under  tiie  Probate  Code  as 
In  actlcma  and«  the  C^U  Code,  and  there 
can  be  no  doubt  of  the  applicability  of  tbe 
section  to  probate  proceedings.    For  the 


same  reason,  the  fact  that  the  section  em- 
ploys tbe  word  "plaintiff"  instead  of  "peti- 
tioner" is  not  significant  As  orlglnaOy  en- 
acted. It  was  applicable  only  to  the  "action** 
of  the  OMl  Code,  and  used  the  word  whldi 
correctly  desfrlbed  tbe  moving  par^  In  ttie 
suit  But  It  would  be  a  nicety  of  dlstinctioii 
entirely  unwarranted  to  refuse  to  apply  it 
to  probate  proceedings,  as  required  by  sec- 
tion ^BOt  because  ttie  moving  party,  thou^ 
clearly  indicated  by  the  language  used,  la  not 
named  -with  precise  and  technical  accuracy. 
In  regard  to  the  pn^oaitlon  that  the  petl* 
tloner  was  not  a  aonrwidettt  it  Is  suffldoit 
to  say  that  there  was  filed  with  the  motion 
an  affidavit  of  her  nonresldence,  which  was 
not  traversed  by  bar;  and  She  does  not  al- 
lege by  her  petition  or  otherwise^  that  she 
was  a  resldoit  fit  this  state,  except  by  way 
ot  Inference  from  tbe  fact  liiat  she  wu  the 
widow  of  a  man  residing  bere  at  the  ttme 
of  his  death.  And  the  proof  Is  clear  that 
whatever  may  have  been  her  domlcQe,  In  a 
technical  sense,  during  bis  llfc^  she  had  ac- 
tually resided  out  of  this  state  for  many 
years,  so'  that  at  the  time  ber  petition  wan 
filed  (five  month  ^.  after  hla  death)  she  bad 
no  resldoice  here,  in  any  possible  view  of 
the  facts. 

2.  In  answer  to  the  petitioi  at  plaintiff  In 
raror.  It  was  alleged  by  the  defendante  In 
error  that  tiie  former  had  abandimed  the  de- 
ceased many  yean  before  his  death,  and 
had  never  at  any  time  resided  with  him  upon 
the  pronises  In  question,  <x  dsewhere  In  tbe 
state  of  Wyoming,  but  had  resided  in  the 
dty  of  Denver,  In  property  owned  by  her- 
self; that  she  had  been  the  keeper  of  houses 
of  ^ostittttlm  there,  and  lived  in  adultery 
with  other  men.  She  replied,  denying  theee 
allegations,  and  allied  that  she  bad  lived 
apart  from  the  deceased  because  he  bad  re- 
fused to  allow  her  to  live  with  him  at  bis 
home  in  Cheyenne,  and  had  refused  to  live 
with  ber  In  Denver,  and  that  she  was  fur 
thor  lurevented  fnHn  living  with  him  at  his 
home  in  Ch^enne  by  the  fact  ttiat  he  was 
living  there  In  adultery  with  the  defendant 
In  error  Ella  May  Thompson.  Her  own  depo- 
sition was  offered  in  siQ^irart  of  theee  al- 
legations, but  the  testimony  was  excluded 
upon  the  ground  that  she  iras  not  a  com- 
petent witness,  under  tbe  stetntew  This  Is 
assigned  as  error.  Section  3683,  Ber.  St, 
provides  that  a  party  shall  not  testify  whore 
the  adverse  party  is  an  executor  or  admin- 
istrator, or  claims  or  defends  as  devisee  or 
legatee  of  a  deceased  person.  But  It  Is  con- 
tended hy  counsd  for  plaintiff  in  error  that 
this  proceeding  was  simply  a  motion;  that 
it  was  uot  even  necessary  that  any  pietltlon 
should  be  ffied.  It  being  the  duty  of  the 
court  under  the  statute,  to  set  apart  the 
homestead  to  the  widow,  dtbo-  on  a  petition 
therefor,  on  ite  own  motiop;  that  thne- 
fore  she  was  not  a  party;  that  the  admin- 
istrator and  devisee  were  not  adverse  par^ 
ties,  wlthbi  tbe  meaning  of  the  law;  and 
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that  the  prcihlbltlon  of  the  statute  did  not 
•pply.  nie  parpOM  «C  th«  itatnte  Is  entlre- 
tj  platii.  Bj  the  common  law,  partUa  In 
fartenat  ue  diaqmllfled  teom  teatuyin^  By 
the  more  Uboal  rale  of  onr  statntea,  partlea 
hi  hiterest  an  permitted  to  testify,  except 
In  certain  cases,  ^ere  It  woidd  put  the  lltl> 
gsnts  npm  mequal  sronnd,  and  give  an  un- 
fair advantage  to  the  party  testifying,  as 
whoe  the  testimony  of  the  wlglDal  parly  to 
the  transaction  Is  lost  hy  hia  death.  And 
certainly  the  reaeon  of  ttie  exertion  ap- 
plies wiOk  equal  force,  no  matter  what  the 
form  of  the  proceeding  may  be  I7  which 
It  is  sought  to  ^rge  the  estate  of  a  de- 
ceased ptfson.  Mweorer,  tlie  definition  of 
tte  word  *^rty^  InMsted  iQ>on  by  plaintiff 
In  emr  is  too  narzow,  as  a  talef  examlna- 
tloB  ef  onr  statntea  will  demonstrate.  Vot 
iDttance.  section  866&  provides  ttiat  the  Is- 
sues  In  any  aetton  or  ''proceeding"  may  be 
leferred  1^  consent  of  the  "parttea.**  Sec- 
tion M66  ^orMeo  that  the  conrt  may  direct 
a  zeforaee  without  the  consent  of  the  par- 
ties hi  any  "case"  whore  the  parties  are  not 
cotlQed  to  a  trial  by  Jory.  Section  8713  pro- 
Ttdes  that  the  officer  before  whom  deposl- 
tlMS  are  takra  must  not  be  a  rdattre  or 
tttDney  o£  either  "party."  or  otherwise  In- 
terested Id  the  erent  of  the  action  or  "pro- 
ceeding." Sectloa  8715  proTldee  for  notice 
to  ttie  "adverse  party."  specifying  the  "ac- 
Um  or  proceeding,"  and  the  name  of  the 
eoort  or  "tribunal"  In  which  the  depoeltlon 
Is  to  be  used.  In  section  8716  the  word 
*^rty"  Is  need  In  tbe  same  way.  and  In 
lectlMi  8718  oocnrs  the  phrase  "a  party  to 
the  actlim  or  proceeding."  These  sectloas, 
taken  almost  at  random  from  tbe  Civil  Code, 
show  that  the  nse  of  the  word  Is  not  limit- 
ed as  InsUted  by  plaintiff  In  error.  We 
Qiink  tiie  petitioner  was  eleariy  Incompetent 
to  testify  to  facts  occnrrlng  prior  to  the 
deatV  of  the  testator,  and  the  testimony  was 
property  excluded. 

8.  The  petitioner  was  married  to  the  tes- 
tabn*  In  1854  In  Pennsylvania.  Prom  1859 
or  1860  to  1867  or  1808  they  lived  together 
In  Denver,  when  the  testator  removed  to 
Cheyenne, ,  who'e  he  acquired  conelderable 
property,  and  where  be  resided,  with  tbe 
exception  of  one  or  two  years  spent  in  Tex- 
ts, op  to  tbe  time  of  his  death,  In  1896. 
The  evidence  tends  to  ehow  that  ap  to  1871 
he  repeatedly  urged  the  petitioner  to  come 
to  Cheyenne  and  live  with  bim,  but  that 
she  at  all  times  refused,  and  never  at  any 
time  resided  with  him  Id  this  state,  but 
that  up  to  the  time  of  his  death  she  general- 
ly resided  In  Denver,  as  the  keeper  ot  a  dls* 
reputable  house  in  property  owned  by  her- 
selL  Under  these  clrcumstnuces,  the  court 
helow  held  that  she  was  not  entitled  to  the 
homestead,  and  dismissed  her  petition.  The 
correctness  of  this  decision  Is  the  principal 
question  In  this  case.  Tbe  aatborlties  are 
not  entirely  harmonious.  In  Missouri  and 
Arkansas  It  Is  held  that  though  the  wife 


has  volmitailly  abandoned  h«r  InuAiand,  and 
Is  living  apart  f^m  him  at  the  time  of  his 
death,  yet  she  Is  his  widow,  wlthbi  tbe 
meaning  ttf  the  law,  and  entUled  to  flie 
homesteads  Kown  t.  Brown's  Adm(r,  68 
Uo.  888;  Duffy  v.  Harris.  6B  Ark.  288.  4B  S. 
W.  MS.  40  L.  B.  A.  7S0;  67  Am.  St  Bep. 
925.  The  New  Etami»hlre  decisions  are  cit- 
ed as  sustaining  the  same  view,  but  It  seems 
to  be  doubtful  whether  that  court  has  ^ss- 
ed  upon  the  precise  question.  In  Michigan, 
upon  the  other  hand.  It  Is  htU  that,  when  a 
wife  abandons  her  husband  and  her  home 
without  legal  cause  (that  Is,  not  nndw  cU^ 
cumstances  that  would  entitie  ha  to  a  d^ 
vorce),  she  does  not  carry  with  her  ber  mar* 
Ital  rights  In  the  homestead.  Shingle  Co.  v. 
McKenna,  86  MIcb.  283.  48  N.  W.  959.  And 
so  In  Texas,  Tennessee,  and  Nebraska. 
Newland  v.  Holland,  45  Tex.  588;  'Seara  v. 
Sears,  Id.  557;  Trawick  v.  Harris.  8  Tex. 
812:  Dlckman  v.  Birkhauser,  16  Neb.  686; 
21  N.  W.  896;  Prater  v.  Prater,  87  Tenn. 
78.  9  S.  W.  861, 10  Am.  St.  Bep.  623.  Coun- 
sel for  plaintiff  In  error  suggests  that  the 
sections  ot  our  statutes  bearhig  upon  the 
question  were  taken  from  tbe  laws  of  Cal- 
ifornia; that  tbe  supreme  court  of  that 
state  have  held  that  a  widow,  under  such 
circumstances,  is  entitied  to  the  hiHnestead; 
and  that  we  are  bound  by  their  dedsloiia. 
It  Is  true  that  some  of  the  sections  of  our 
statutes  hearing  upon  the  question  of  home- 
stead are  taken  from  California,  but  we  do 
not  think  tbe  California  decisions  support 
the  position  of  plaintiff  ta  error.  In  Wlck- 
ersfaam  v.  Comerford,  96  CaL  433,  81  Pac. 
S5S,  the  husband  and  wife  had  separated 
by  mutual  agreement,  and  word  living  apart 
at  tbe  time  of  his  death.  Tbe  court  de- 
nied tbe  right  of  tbe  widow  to  have  a  home- 
stead set  apart  to  ber.  And  wbUe  tbe  fact 
that  there  had  been  a  division  of  property 
between  them  at  the  time  of  the  separation 
seems  to  have  been  influential  In  the  deter- 
mination of  the  court  yet  they  also  say  that 
in  consequence  of  the  agreement  of  separa- 
tion, and  tbe  fact  of  separation  In  accord- 
ance therewith,  she  was  not  a  member  of 
her  husband's  family  at  any  time  after  the 
separation,  and  that  she  was  not  entitied  to 
such  homestead  unless  she  had  been  a  mem- 
ber of  bife  family  Immediately  before  and  at 
tbe  time  of  bis  death.  That  decision  In- 
volved a  construction  of  section  1465  of  the 
California  Code,  which  Is  section  4737  of 
ours,  and  la  the  section  npon  which  plain- 
tiff In  error  seems  chiefly  to  rely.  The  Cal- 
ifornia court.  In  construing  secticm  1466  with 
reference  to  the  allowance  to  be  made  to 
tbe  widow,  also  express  the  opinion  that, 
while  the  lettw  of  the  atatote  may  cover 
other  cases,  the  legislature  had  In  contem- 
plation the  ordinary  case  where  the  parties 
to  tbe  marriage  relatitm  live  togetbtf  until 
death  severs  the  tie.  In  re  Noah's  Estate, 
73  Cal.  583,  15  Pac.  287.  2  Am.  St  Rep.  829. 
But  Independent  (tf  authority,  the  whols  tu* 
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or  of  onr  statutes  ap<ni  the  subject  demon- 
strates that,  to  be  entitled  to  the  benefit  of 
tbeir  proTlalons,  the  widow  must  at  the  time 
of  her  husband's  death  have  been  a  member 
of  bib  family,  and  a  resident  of  this  state. 
In  Its  origin  the  homestead  right  Is  a  mere 
exemption  from  necatlon.  Und^  the  bead 
of  "Exemption  from  Execntlon."  snbdlvl- 
slon  4  of  chapter  1,  dlT.  6,  St  1887,  It  Is 
proTlded  that  every  householder  In  the  tei^ 
rltory  of  Wyoming,  being  the  head  of  the 
family,  shall  be  entitled  to  a  homestead  ex- 
empt from  execution  and  attachment  Sec- 
tion 2780.  By  the  next  section  It  Is  prorld- 
ed  that  such  homestead  tiiaU  only  be  exempt 
while  occupied  as  such  by  the  owner  there- 
of, or  the  person  entitled  thereto,  or  his  or 
her  famUy.  The  next  section  provides  that 
when  apy  person  dies  seised  of  a  home- 
stead, leaving  a  widow  or  husband,  or  mi- 
nor children,  such  widow  or  husband  or  minor 
children  shall  be  entitled  to  the  homestead. 
Section  2788  In  the  same  subdivision  pro- 
vides that  certain  personal  property  shall  be 
exempt  "when  owned  by  any  person,  being 
the  head  of  a  family  and  residing  with  the 
same,"  and  shall  continue  exempt  while  the 
family  are  ^removing  from  one  place  to  an- 
other In  this  territory.  And  it  is  exprendy 
provided  In  the  same  section  that  "no  prop- 
erty of  any  person  about  to  remove  or  ab- 
scond from  tills  territory  shall  be  exempt 
imder  the  provisions  of  this  subdivision." 
Section  2789  preserves  the  benefits  to  the 
family  in  case  the  head  of  the  family  riiall 
die  or  desert  or  cease  to  reside  with  the 
same.  Section  2790,  after  tempting  from 
execntlon  certain  articles  of  personal  prop- 
erty, iHvvldes  that  none  of  the  articles  men- 
tioned in  this  and  the  preceding  sections  of 
the  subdivision  shall  be  exempt  unless  the 
person  claiming  such  exemption  shall  be  a 
bona  fide  resident  of  this  territory.  Section 
2281  of  the  same  revision  of  Uie  statutes 
provides  that  "If  any  decedent  leaves  a 
widow  residing  in  this  territory,"  she  shall 
be  allowed  to  retain  certalp  specified  articles 
of  personal  property,  and  also  all  property, 
real  and  personal,,  which  Is  by  law  ex«npt 
from  execution.  Tbe  condnslon  Is  Irresisti- 
ble that  the  l^slatore  Intended  that  these 
exemptions,  including  the  homestead,  should 
be  for  the  benefit  of  the  family,  and  that 
they  should  be  confined  to  persons  residing 
In  this  state.  But  It  Is  contended  by  coun- 
sel for  plaintiff  In  error  that  section  2231, 
above  referred  to,  was  repealed  by  the  act 
adopting  tbe  California  Probate  Code  at  the 
legislative  session  of  1800-41.  That  act  con- 
tains no  general  repealing  clause,  but  speci- 
fies that  sections  1968  to  2220.  2240  to  2273, 
And  2287  to  2331  are  repealed.  This  enu- 
meration excludes  section  2231,  apparently 
by  intention,  and  It  Is  brought  into  the  revi- 
sion of  1899  as  a  part  of  section  4736.  while 
the  section  with  Which  it  Is  alleged  to  be  in- 
conslstrat  is  4737,— the  next  succeeding  sec- 


tion. The  former  provldei  that  tbe  exempt 
pn^rty,  including  the  homestead,  shall  be 
retained  by  tbe  widow,  and  set  apart  to  hn- 
by  tiie  executor  or  administrator.  Section 
4787  la  as  follows:  "See.  4787.  Upon  the  re- 
turn of  the  invttitOT7i  or  at  any  snbseqaent 
time  during  the  administration,  the  court 
may,  on  its  own  motion,  or  on  petition 
thereftn*,  set  ^urt  for  the  use  of  the  sur- 
viving husband  oe  wife,  w,  in  case  of  bb 
or  her  death,  to  the  minor  diUdren  of  tlie 
decedent  all  the  property  exempt  from 
ecntton,  indndlng  tiiie  homestead,  selected 
and  designated:  provided,  such  homestead 
was  selected  from  the  common  prc^erty,  at 
from  the  s^rate  property,  of  the  penom 
selecting  or  Joining  In  the  selection  of  tbe 
same.  If  none  has  been  selected  and  desig- 
nated, or  in  case  tiie  homestead  was  selects 
ed  by  the  survivor  out  of  the  separate  pnp- 
erty  of  the  decedrait  the  decedent  not  hav- 
ing Joined  therein,  the  court  must  select 
designate  and  set  apart  and  cause  to  be 
recorded  a  homestead  for,  the  use  of  the  suf> 
Tlvlng  husband  or  wife  and  the  minor  chil- 
dren; or  if  tb»e  be  no  survtvhig  husband  or 
wife,  then  for  the  use  of  the  minor  diil- 
dren,  out  of  the  common  property,  or  if 
therti  be  no  common  ^perty,  tbea  out  of 
the  real  estate  belonging  to  the  decedent" 
The  allied  repugnancy  Is  that  the  earlier 
enactment  requires  that  the  executor  or  ad- 
ministrator shall  set  apart  the  homestead, 
while  by  the  latter  it  Is  to  be  done  by  tbe 
court.  Conceding  that  the  two  sections  are 
Inconsistent  In  this  particular,  tbe  result 
would  be  a  repeal  only  to  the  extent  of  tbe 
repugnancy.  Suth.  St  Const  |  138.  That 
part  of  section  4786  which  seems  to  limit 
the  right  of  homestead  to  a  widow  residing 
in  this  state  Is  not  in  conflict  with  any  of 
the  provisions  of  the  Probate  Code.  In- 
deed, by  section  4733,  which  Is  section  1464 
of  the  California  Code,,  It  Is  provided  that 
the  widow  and  minor  children  are  entitled 
to  "remain"  In  possession  of  the  homestead. 
Tbls  language  Indicates  that  in  contempla- 
tion of  the  legislature  the  wife  at  tbe  time 
of  the  death'of  the  husband  must  have  been 
a  member  of  his  family,  and  an  occupant  of 
the  homestead.  And,  indeed,  the  provision 
extmdlng  the  right  of  homestead  only  to 
a  widow  residing  In  this  state  merely  em- 
phasizes a  principle  which  runs  through  the 
statutes  of  this  and  most  of  the  other  states. 
It  is  not  questioned  that  the  widow  In  some 
cases  may  be  entitied  to  the  homestead,  al- 
though she  was  absent  at  tiie  time  of  her 
husband's  death,  and  although  she  may 
never  have  been  upon  tbe  premises  claimed 
or  within  the  borders  of  tbe  state;  hut  it 
Is  not  where  she  has  voluntarily  ceased  to 
be  a  member  of  her  husband's  family,  and. 
merely  by  b«  own  preference,  made  her 
home  elsewhere.  It  is  urged,  however,  that 
tbe  domicile  of  the  wife  Is  that  of  the  hus- 
band, and  that  tbnefore  the  widow  In  this 
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case  most  be  held  to  have  been  a  resident 
of  this  state,  and  an  occupant  of  tbe  home- 
stead, at  the  time  of  the  htuband's  death. 
It  is  true  that  the  mere  temporary  absence, 
no  matter  how  long  continued,  of  any  mem- 
ber of  the  family,  will  not  effect  a  change  of 
domicile.  But  the  petitioner  was  never  a 
member  of  the  family  or  household  of  tbe 
deceased  in  this  state^  and  this  was,  as  a 
matter  of  fact,  never  her  home  or  residence. 
Upon  the  contrary,  she  perBlsteotly  and  in 
terms  refused  to  reside  here  or  make  this 
h«  home.  For  many  purpoees,— as  to  bring 
an  action  for  dlTorce,  and  the  lllte,— the  law 
recognizes  that  the  wife  may  acquire  a 
domicile  distinct  from  that  of  the  husband. 
Dicltman  t.  Birkhauser,  16  Neb.  686,  21  N. 
W.  396.  And  there  can  be  no  question  that 
our  statutes  of  ^^pdon  recognize  the  pos- 
sibility of  ft  separate  residence  of  the  hus- 
band and  wife.  In  this  case  It  Is  a  question 
of  fact,  and  the  evidence  shows  that  the 
petitioner  hsd  never  resided  up<m  tbe  prem- 
ises In  question,  or  been  a  member  of  tbe 
family  of  the  deceased  Id  this  state.  There 
Is  some  claim  that  the  deceased  maintained 
Improp^  relations  In  bis  bouse  with  the  de- 
f^dant  in  oror  Mrs.  TfaompB<m,  and  that 
petitioner  was  tbereby  prevented  from  living 
here  witb  him  as  his  wife.  But  this  charge 
l8  not  sustained  by  any  competent  evidence, 
and.  It  sucb  Impn^ier  relations  existed,  it 
was  after  she  bad  refused  to  take  np  her 
residence  here,  and  acquired  a  taome  and 
domleUe  dsewhere. 
The  Indgm^t  vlll  be  affirmed. 


POTTBB,  a  J.,  and  KNIGHT.  con- 
car* 


TTU  KINNETP  &  CO.  v.  FIRST  NAT.  BANE 

OP  ROOK  SPRINGS. 

(Supreme  Coart  of  Wyoming.  Jan.  30,  1902.) 

SALBS-DEUVBRT— EVIDBNCB-AGHMCT— 
ADMISSIONS— ISSUES. 

1.  A  moitgagor  of  a  herd  of  sheep  agreed 
to  tare  over  to  tbe  mortgagee  all  the  sheep  in 
his  possession,  to  be  credited  on  the  debt  at 
a  certain  price  per  bead,  and  to  have  tbe  herd 
at  a  certain  place  for  delivery  at  a  specified 
time,  at  which  delivery  was  made  to  a  person 
to  whom  mortgagee  bad  in  the  meaQtime  sold 
the  sheep,  and  the  mortgagor  was  given  credit 
for  the  number  of  head  received.  There  were 
aboDt  1.500  less  sheep  than  it  was  supposed 
there  would  be,  and  the  mortgagee  sent  men 
to  search  for  the  remainder.  Subsequently,  the 
missing  sheep  were  found  and  levied  on  by  an 
czncotloa  creditor  of  tbe  mortgagor,  but  after- 
ward claimed  by  the  mortgagee,  who  gave  the 
mortgagor  credit  therefor.  Held,  that  there 
was  a  sufficient  delivery  of  the  lost  sheep  to 
entitle  mortgagee  thereto,  as  against  the  exe- 
cution creditor. 

2.  Evidence  th'at,  on  refusing  at  the  time  the 
sheep  were  delivered  to  search  for  tbe  lost 
ones,  tbe  mortgagee's  vendee  said  that  he  only 
bought  the  sheep  to  be  delivered  at  that  time 
and  place,  was  inadmissible,  as  he  only  repre- 
sented the  mortgagee  In  receiving  the  property 


for  it,  and  not  as  to  any  matter  connected  with 
the  sale  to  himself. 

3.  The  vendee's  refusal  to  search  for  the 
missing  sheep  did  not  conclusively  show  a  re- 
fusal to  accept  such  sheep,  but  merely  aSectftd 
the  preponderance  of  the  evidence  as  to  accept- 
ance. 

4.  An  averment  in  the  petition  aud  denial  in 
the  answer  that  the  mortgagor  abandoned  the 
sheep  to  the  mortgagee  did  not  introduce  the 

auestion  of  such  continned  abandonment  into 
le  case  as  an  issue,  so  as  to  render  evidence 
that  the  mortgagor  again  mortgaged  the  miss- 
ing sheep  after  the  Bale  competent 

Error  to  district  court,  Sweetwater  coun- 
ty; David  H.  Oraig,  Judge. 

Action  by  the  First  National  Bank  of  Rock 
Springs  against  Tim  Kinney  &  Co.  From  a 
Judgment  in  favor  of  plaintiff,  defendant 
brings  error.  Affirmed. 

The  bank  sued  to  recover  damages  for  tbe 
conversion  of  certain  sheep.  On  April  6, 
1805,  to  secure  a  note  due  in  one  year,  one 
Edward  8.  Murray  mortgaged  to  the  bank  all 
his  sheep,  recited  to  be  about  10,500  bead. 
The  mortgage  was  afterwards  renewed  by 
filing  the  statutory  affidavit  continuing  it  In 
force  to  April  6,  1807.  On  February  17,  1807, 
Murray  agreed  to  turn  over  ail  the  sheep, 
supposed  at  that  time  to  be  about  7,700,  to 
the  bank,  and  It  was  to  give  him  credit  upon 
bis  note  and  mortgage  at  the  rate  of  $2.25 
a  head.  On  request  of  the  bank,  tbe  fore- 
man having  them  in  charge,  under  Instmc- 
tlons  from  Murray,  had  tbe  herd  at  Bitter 
Creek  tor  delivery  on  March  12th,  Prior  to 
this  the  bank  bad  sold  tbe  sheep  to  one  John 
G.  Edwards,  and  sent  him  to  Bitter  Creek 
on  the  12th  to  receive  them.  The  bank  ob- 
tained a  written  order  from  Murray  upon 
his  foreman  for  the  delivery,  which  was 
turned  over  by  it  to  Edwards,  and  he.  In  turn, 
presented  It  to  the  foreman  and  received  tbe 
sheep.  Upon  a  count  it  was  found  that  tbe 
herd  was  short  about  1,500,  and  Bdwante 
.received  only  6,209  head.  He  p^ld  for  these 
on  the  13th,  and  the  bank  gave  Murray  cred- 
it for  them  at  the  agreed  price.  It  Institut- 
ed Inquiries,  and  sent  men  out  to  search  for 
the  remainder,  but  only  nine  head,  which 
had  strayed  Into  one  Draper's  band  while 
the  herd  was  being  driven  to  Bitter  Creek 
for  delivery,  were  found  in  the  next  few 
days.  Subsequently,  and  a  month  or  more^ 
after  tbe  maturity  of  the  note  of  Murray  to 
the  bank,  tbe  plaintiff  in  error  found  about 
1,000  head  of  them,  and  had  them  levied  up- 
an  and  sold  under  executions  against  Murray, 
plalnticr  In  error  being  the  purchaser  at  the 
sale.  Prior  to  this  sale  the  bank  gave  notice 
to  plaintiff  in  error  that  they  belonged  to  It, 
and  demanded  possession  of  tbem.  Subse- 
quently, the  bank  brought  this  suit,  and  then 
gave  Murray  credit  for  the  number  stdd  un^ 
der  execution  1^  plaintiff  In  error,  at  the 
agreed  price  of  $2.2S  per  head. 

John  W-  Lacey  and  John  H.  Chiles,  for 
I^alntiff  in  error.  N.  E.  CortbeU  and  D.  A. 
ReavlU,  for  defendant  In  error. 
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cosy.  1.  (after  statins  the  facta).  There 
Is  no  material  disagreement  as  to  the  facts 
of  this  case,  and,  In  our  opinion,  there  Is  bat 
one  question  Involved:  Was  there  a  sale 
and  deltvery  of  the  mortgaged  property  bj 
the  mortgagor  to  the  mortgagee,  such  as 
TTouId  pass  title  to  It  as  against  an  execu- 
tion creditor  of  the<  mortagorl  That  there 
■was  a  contract  of  sale  by  which  the  bank 
was  to  receive  all  the  mortgaged  sheep,  buih 
posed  to  be  about  7,700  head,  and  give  the 
mortgagor,  Murray,  credit  upon  his  Indebted- 
ness at  the  agreed  rate  per  bead,  tbere  can 
be  DO  question,  under  the  evidence.  The  par^ 
ties  undertook  to  perfect  this  sale  by  an  ac- 
tual delivery  of  the  entire  herA,  Murray  di- 
rected his  foreman  to  drive  the  herd  to  the 
place  designated  for  delivering  them,  and  the 
bank  sent  Edwards  to  the  same  place  with 
authority  to  receive  them  for  Its  At  the 
same  time  Murray  gave  to  the  bank  a  wrltp 
ten  order  upon  bis  foreman,  directing  him  to 
turn  them  over  to  Edwards,  and  the  order 
was  banded  to  Edwards  by  the  bank.  This 
paper  was  lost  and  the  foreman  and  OUder- 
•leeve,  who  obtained  tt  for  the  bank,  differ 
Id  their  testimony  as  to  Its  wording.  The 
foreman  testifies,  "It  said  to  turn  what  sheep 
I  had  in  my  possession  over  to  John  G.  Ed- 
wards, and  to  take  a  receipt  for  them."  OU- 
dersleeve  states  that  Its  language,  as  nearly 
as  be  can  remember,  was,  "Deliver  to  3.  G. 
Edwards  all  my  sheep,  keeping  track  of  num- 
ber turned  over,  and  report  count  to  me." 
But  the  precise  terms  of  the  order  are  not 
material,  from  the  fact  that  at  the  time  tt 
was  given  all  parties  concerned  supposed 
that  snlntantially  the  entire  herd,  consist* 
Ing  of  aboo^  7,700,  was  In  the  possession,  or 
under  the  control,  of  Murra7*B  foreman.  GU- 
dersleeve,  the  assistant  cashier  of  defend- 
ant In  error,  testifies  that  Murray  told  him, 
prior  to  the  delivery,  that  he  thought  some 
had  strayed,  and  be  would  probably  find 
them  In  a  few  days.  The  evidence  shows 
that  It  was  a  wild  and  uninhabited  coun- 
try tbere,  and  that  tt  was  not  unusual  for 
small  bands  to  stray  away  from  tbe  herds. 
But  that  this  large  number  had  strayed  was 
only  discovered  when  they  were  counted  out 
to  Edwards.  Even  the  foreman  was  Igno- 
,  rant  of  It  except  as  to  eight  or  nine  head 
which  had  gotten  mixed  with  the  Draper 
herd  In  driving  them  to  the  place  of  dellv- 
ery.  And  It  is  clear  from  the  evidence  that 
both  Murray  and  the  bank  expected  that  he 
would  turn  over,  and  It  would  actually 
celve,  snbstantially  the  entire  herd  of  about 
7.700,  on  tbe  12th  of  March  at  Bitter  Creek. 
-That  tbe  property  passed,  as  between  tbe 
mortgagor  and  the  mortgagee,  is,  therefore, 
clearly  proven,  and  the  only  question  to  be 
determined  Is  whether  tbere  was  a  sufficient 
delivery  with  respect  to  third  persons. 

The  well-established  mie  is  that  It  Is 
ttough  If  the  delivery  be  such  as  the  situa- 
tion of  the  property  admlti^  And  when  ^at> 


tela  are  so  slttfated  that  there  otn  be  no  Im- 
mediate delivery,  the  law  requires  none;  and 
It  is  sufficloit  if  the  vendee,  wltboot  laches, 
takes  possession  In  a  reasonable  time  aft^ 
he  has  an  opportunity  to  do  so.  BenJ.  Sales 
(Bennett's  Ed.)  659;  Bicker  v.  Cross,  G  N. 
H.  670.  22  Am.  Dec.  480;  14  Am.  Sl  Eng. 
Enc.  Law  (2d  Ed.)  882.  The  rule  Is  lUos- 
trated  by  the  sale  at  a  ship  at  sea  or  its 
cargo.  If  poss^lon  Is  taken  within  a  rea- 
sonable time  after  tbeh:  arrival  It  Is  suffi- 
cient In  Rlckor  t.  Cross,  supra,  a  debtor 
transferred  to  the  plalntUEs  certain  personal 
property.  Including  a  chaise  and  harDcsa,  for 
their  benefit  as  creditors.  Tbe  chaise  and 
harness  were  In  poasesslon,  at  a  distance,  of 
a  person  who  bad  hired  them,  but  the  r^ 
malnder  was  delivered  in  the  name  of  the 
whole.  An  attainment  was  levied  upon  them 
while  Id  the  possession  of  the  hirer,  on  bis 
way  to  the  place  where  he  hired  them.  It 
was  held  tiiat  the  plaintiffs  were  entitled  to 
hold  them  against  tbe  officer.  We  thhik  tbe 
facts  bring  this  case  quite  deariy  withtn  the 
rule.  There  was  an  iittempt  upon  the  part 
of  Murray  to  deliver,  and  of  the  bank  to 
celve,  possession  of  all  the  propwty  on  the 
day  ai^lnted  for  the  transfer.  The  amall 
number  which  had  become  mixed  with  the 
Draper  herd  were  reclaimed  a  few  dayn  aft- 
erwardfl.  Olldereleeve  testifies  that  he  made 
Inquiries  at  once  In  regard  to  the  missing 
part  of  the  herd,  and  on  March  2Sth  sent 
out  two  men.  who  searebed  for  them  for 
abont  a  week,  and  tbe  search  was  Uien  dis- 
continued, principally  on  account  of  stormy 
weather.  When  they  were  found  and  levied 
upon  by  plainUlT  In  error  the  bank  notified 
plaintiff  In  error  that  Uiey  were  Its  property, 
and  at  the  sale  gave  formal  public  notice  of 
the  fact  and  demanded  possession  of  them. 

It  Is  contended  that  tbe  fact  that  the  irialn- 
tlff  only  credited  the  mortgagor  on  March 
12th  with  the  number  actually  received  at 
that  time  la  proof  that  It  only  purohased  from 
him  that  number.  But  we  think  the  evi- 
dence clearly  shows  that  there  was  a  sale 
of  all  the  mortgaged  property,  the  exact  num- 
ber of  sheep  to  be  ascertained  by  a  count 
and  credited  accordingly.  But  Uuiray's 
foreman  testifies  that  when,  upon  a  connt  of 
the  sheep,  they  were  found  to  be  short  he 
told  Edwards  tbere  were  some  which  had 
gotten  mixed  with  the  Draper  band,  and  if 
he  would  send  a  man  with  him  he  would  go 
and  get  them,  but  that  Edwards  refused. 
Tbe  defendant  offered  to  prove,  further,  that 
Edwards'  reply  was:  **I  only  bought  from 
Murray  the  sheep  that  I  receive  here  at  Bit- 
ter Creek."  Upon  objection  by  tbe  plaintiff 
ttie  proffered  evldrace  was  excluded.  We 
think  the  evidence  was  not  materlat  and 
that  Its  exclusion  vras  not  &nor.  The  te^ 
tlmony  for  the  plaintiff  show*  tiiat  the  sale 
to  Edwards  was  a  separate  transaction,  and 
there  was  do  evidence  to  the  contrary.  He 
represented  the  bank  la  recelTlns  tbe  pnn' 
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erty  tor  It,  and  there  to  no  evidence  what- 
ever tmdfns  to  show  that  he  represented  It 
ia  any  matter  connected  with  tbe  sale  oC  >lt 
to  him.  In  regard  to  that  he  acted  tor  him- 
aelf.  But  it  Is  further  contended  that  as,  ad- 
mittedly, he  acted  as  agent  f<ff  the  bank  In 
receiving  the  property,  his  refusal  to  send 
for  this  part  of  It  was  a  refusal  of  tbe  bank 
to  accept  the  delivery  of  any  sheep  not  In 
the  immediate  possession  of  UnrTa7*8  fore- 
man, and  shows  l^t  It  pnrdiased  tmly  dose 
delivered  at  tbat  time.  But,  admitting  that 
•  It  is  competent  for  that  purpose,  and  tends 
to  support  tiiat  conclusion,  yet  It  only  affects 
tbe  qoestion  of  the  preponderance  of  tbe  evi- 
dence. And  the  proof  Is  conclusive  tiiat  a 
few  days  afterwards  tiie  bank  sent  for  and 
gathered  up  the  nine  bead  whldi  bad  strayed 
hito  the  Draper  herd,  and  Instituted  searcb 
for  the  missing  remainder.  We  do  not  think, 
therefore,  tiiat  tbe  claim  of  plaintiff  in  er- 
nv,  that  the  bank  refused,  or  failed,  to  ac- 
cept any  part  of  the  herd  exc^  what  was 
in  the  Immediate  iwssesslon  of  the  foreman, 
Is  Bostained  by  the  evidence.  But  we  tbtaik 
tbe  great  preponderance  ia  in  fitvor  of  the 
condnslon  that  it  took,  or  attempted  to  take, 
possesstoa  of  the  entire  herd  aa  sotm  as  op- 
portunity offered. 

There  was  also  an  offer  by  the  defendant, 
plaintiff  In  error,  to  );nwe  that  Murray  gave 
a  mortgage  upQ^  the  missing  sheep  to  one 
Mrs.  J.  W.  Roder.  upon  April  8,  1897,  sub- 
sequent to  the  sale;  and  it  is  contended  that 
tbis  evidence  was  admissible,  especially  un- 
der the  avo-ment  in  the  petition  and  its  de- 
in  the  answer  that  Mmray  had  aban- 
HiaeA  these  sbe^  to  the  bank.  The  aver^ 
ment  that  Murray  at  the  time  of  the  deliv- 
ery, and  always  aftwwards,  abandoned  them 
to  tbe  bank,  seems  to  have  been  Intended  to 
meet  the  requirement  of  the  law  In  such 
cases  that  the  change  ot  possessicm  must  be 
not  merely  colorable,  but  actual  and  con- 
tinued. But  whatever  may  have  been  the 
precise  intention  of  the  pleader,  we  are  very 
clearly  of  the  oplnlcm  that  tbla  averment 
cannot  Iiave  the  effect  to  introduce  a  new 
Issue  Into  the  case  and  make  it  a  material 
question  whether  Murray,  at  some  time  sut^- 
sequent  to  the  sale'  and  delivery,  undertook 
to  assert  ownership  and  control  of  the  prop- 
vrtj*  There  Is  no  Intimation  of  fraud  In 
tiie  transaction  between  Murray  and  tbe 
hank,  and  there  la  no  dalm  that  tbe  bank 
sssented  to,  or  had  notice  of,  any  attempt  of 
Munay  to  exercise  such  control.  Conse- 
quently, nothing  that  he  may  have  said  or 
flone  concerning  the  property  &tter  he  partr 
ed  with  It  could  by  any  possibility  bind  the 
bank  or  affect  Its  rights  In  any  way.  Toms 
V.  Whitmore,  6  Wyo.  220.  44  Pac  57.  Tbe 
evidence  was  prtiperly  extruded. 

We  find  no  emnr  in  tiie  record,  and  tbe 
Judgment  wOl  be  affirmed.  Judgment  af- 
Armed. 

POTTER,  a      and  KNIOHT,  J.,  concur. 


(U  Okl.  .351) 
PILSON  V.  TERRITORY.i 
(Supreme  Court  of  Oklahoma.  Sept.  6,  1901.) 

I«&RCaNT— ORADB  OF  OFFENSE— KVIDBNGE 
<XP  VALUE-VBNUE^UDICIAL 
NOnCB~AFPEAI>. 

1.  The  r«iBonabIe  market  value  of  the  prop- 
erty stolen  ia  the  true  criterion  for  determin- 
ing the  grade  of  larceny. 

2.  Where  a  witness  testlfleB  generally  to  the 
value  of  an  article  in  common  uBe,  it  will  be 
assnmed  that  the  market  value  Is  meant,  un- 
less it  appears  from  the  testimony  of  the  wit- 
ness that  be  bases  tbe  value  given  by  him  upon 
some  other  cousideration. 

3.  Expert  witnesses  are  not  required  to  provo 
the  reasonable  market  value  of-chattelB  in 
common  use,  and  the  reasonable  market  price 
of  which  is  within  tbe  knowledge  of  persons 
of  ordinary  intelligence  and  experience. 

4.  It  is  not  improper  to  peimtt  proof  of  tbe 
purchase  price  of  an  article  purchased  in  the 
nsnal  course  of  trade,  which  has  been  used  but 
a  short  time,  as  well  as  its  condition  at  the 
time,  and  its  salable  valne  at  a  secondhand 
dealer's,  as  elements  for  the  consideration  of 
tbe  jury  in  determiDiiiff  tbe  reasonable  mar- 
ket valne  of  such  article. 

5.  The  venue  of  an  offense  mnat  be  proved 
aa  charged  in  the  indictment,  but  direct  and 
positive  proof  is  not  required. 

6.  The  courts  of  tbis  territory  will  take  judi- 
cial notice  that  Canadian  county  Is  in  Okla- 
homa territory,  and  proof  that  an  act  waa 
committed  in  Canadian  county  will  ■sustain 
the  allegation  that  such  act  was  committed  In 
Cauadian  county,  Oklahoma  territory. 

7.  In  order  to  support  a  conviction  for  tiie 
crime  of  larceny,  tbe  proof  most  show  that  the 
property  which  is  tbe  subject  of  larceny  was 
taken  without  tbe  consent  of  the  owner;  but 
direct  and  positive  declarations  of  tbe  owner 
are  not  required.  If  all  tbe  facts  and  circum- 
stances in  evidence  conueoted  with  or  surround- 
ing the  taking  will  warrant  tbe  reasonable  and 
rational  Inference  that, tiie  property  was  taken 
without  such  consent,  then  such  verdict  will 
not  be  disturbed  for  lack  of  direct  proof. 

8.  This  court  will  not  assume  that  tbe  ver- 
dict of  a  Jury  as  to  value  is  the  result  of  Im- 
proper mathematical  calculations,  where  the 
evidence  is  am^  to  warrant  ^eir  finding,  and 
there  ia  no  evlaeDce  of  misconduct. 

9.  Where  there  is  competent  evideive  rea- 
sonably tending  to  support  every  material 
averment  in  an  indictment,  this  conrt  will  not 
disturb  a  verdict  of  guilty  upon  the  wel^t  of 
the  testimony. 

(Syllabus  by  tbe  Court) 

Error  from  district  court,  Canadian  coun- 
ty; before  Justice  C.  F.  Irwin. 

Ooldle  FUson  waa  convicted  ot  larceny, 
and  brings  error.  Affirmed. 

D.  O.  Lewis.  W.  K.  Snyder,  and  Baldwin 
ft  I^dpB,  for  plaintiff  in  «not.  J.  0.  Strang, 
Atty.  Gen.,  for  the  Territory. 

BURFORD,  O.  J.  The  plaintiff  in  error 
was  tried  and  convicted  In  the  district  conrt 
of  Canadian  county  for  the  larceny  of  a  set 
of  double  hamefiB.  Tbe  Jury  found  tbe  value 
of  the  property  to  be  $21.  and  returned  a 
verdict  finding  the  prisoner  guilty  of  grand 
larceny,  and  judgment  was  rendered  on  the 
verdict  From  this  judgment  tbe  prlB<Hier 
appeals. 

It  la  contended  counsd  for  plaintiff  in 
error  tiiat  the  true  nfle  ttx  determining 

*  RehesrlBg  denied  January  8,  29QS. 
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valtie  of  ttolen  property  Is  tbe  market  value 
of  tbe  goods  taken  at  the  time  and  place  of 
tlie  alleged  larceny.  Tbere  Is  no  room  for 
argument  on  this  question,  and  the  prosecu- 
tion does  not  contend  for  any  different  rule. 
The  trial  court  Instructed  the  jury  that  tbey 
most  find  the  fair  cost  value  of  tbe  harness 
on  tbe  market  was  more  than  $20  before  they 
could  find  the  prisoner  guilty  of  grand  lar- 
ceny. Conceding  this  to  be  the  correct  rule, 
was  It  violated  In  this  case?'  It  Is  claimed 
that  the  witnesses  for  the  prosecution  were 
not  qualified  to  testify  upon  the  subject  of 
value.  Tbe  owner  of  tbe  harness  testified 
that  be  purchased  tbe  harness  new,  and  paid 
$34  for  them  without  collars,  and  that  they 
were  worth  $27  or  $28  at  tbe  time  of  tbe 
larceny.  Tbe  witness  was  a  farmer,  who 
bad  used  tbe,  harness  for  about  six  months. 
Other  witnesses  were  permitted  to  testify  as 
to  the  value  of  the  harness.  We  do  not 
tblnk  this  a  questlmi  calling  for  expert  tes- 
timony. Farmers  who  buy  and  use  property 
are  generally  competent  to  testify  as  to  Its 
value;  and.  when  values  are  spoken  of  In  a 
general  way,  market  values  are  generally 
meant  This  court  said  In  the  case  of  Coyle 
V.  Baum,  8  Okl.  699.  41  Pac.  889:  "When 
one  speaks  generally  of  values  of  chattels.  It 
means  their  value  In  the  market.  Tbts  Is  In- 
ferred, unless  a  different  basis  of  value  Is 
fixed  by  the  witness,  or  It  Is  apparent  that 
tbe  witness  bases  bis  value  on  a  different 
foundation."  It  was  not  error  for  tbe  trial 
court  to  permit  the  owner  of  tbe  property 
to  testify  what  the  harness  cost  new.  Tt 
was  shown  that  the  harness  had  only  been 
used  for  a  short  time,  and  bad  been  welt 
cared  for.  The  jury  might  property  consider 
their  cost  new,  and  their  use,  and  decrease 
in  value  by  their  use.  In  determining  their 
reasonable  value  at  tbe  time  of  taking. 
While  tbe  reasonable  market  value  of  tbe 
proper^  at  the  time  of  the  larceny  was  tbe 
question  to  be  determined  by  tbe  jury,  any 
facts  which  would  reasonably  tend  to  enable 
them  to  intelligently  determine  such  ques- 
tion was  competent  and  proper.  The  first 
cost  of  tbe  harness  when  new,  wbat  tbey 
sold  for  at  tbe  store,  wbat  tbey  sold  for  aft- 
er  t)elng  used  a  short  time,  what  a  second- 
hand dealer  would  pay  for  tbem.  and  what 
socb  dealer  would  expect  to  sell  tbem  for, 
tbeir  condition  at  tbe  time  tb^  were  taken, 
and  bow  long  they  had  been  in  use.  were  all 
matters  that  tbe  Jury  might  consider  In  de- 
termining tbe  reasonable  market  value  of 
tbe  harness  at  the  time  of  tbe  taking.  And, 
taking  tbe  purchase  price  of  tbe  harness 
when  new,  and  deducting  a  reasonable  sum 
for  tbeir  deterioration  In  value  by  reason  of 
tbeir  use  and  damage,  would  not  be  an  im- 
proper method  of  arriving  at  tbe  fair  mar- 
ket value.  The  price  that  a  secondhand 
dealer  will  pay  fqr  such  articles  Is  not  to  be 
taken  as  tbe  <Hily  means  of  proving  value. 
AM  appears  from  tbe  evidence  of  such  wlt- 
neaa  lo  this  case,  they  will  not  pay  the  full 


market  value  for  such  artlcIeB.  'Aey  Iray 
to  sell  again,  and  expect  to  make  a  profit. 
Tbey  also  estimate  that  tbey  may  keep  ttaa 
goods  in  stock  for  some  vime  before  Huding 
a  purchaser,  and  they  expect  evoitually  to 
sell  tbe  article  for  less  than  Its  'actual  naar- 
ket  value  In  ordw  to  Induce  purchasers  to 
take  secondhand  goods.  There  is  too  mncb 
of  a  tendency  to  require  experts  to  testify 
as  to  matters  of  evMyday  occurrence  mud 
common  knowledge.  The  average  farmer  at 
this  day  and  age  Is  possessed  of  sufficient 
Intelligence  and  experience  to  enable  him  to 
tell  tbe  market  prices  of  farm  products.  live 
stock,  and  those  articles  he  makes  common 
use  of  In  bis  business,  and  generally  Is  bet- 
ter qualified  to  fix  tbe  values  than  penonm 
who  are  engaged  In  some  specialty,  and  buy 
only  when  they  can  get  a  good  bargain,  and 
then  sell  tbe  article  at  less  than  Its  value  In 
order  to  encourage  trade.  The  jury  had 
competent  and  proper  evidence  before  It 
from  which  to  determine  the  reasonable 
market  value  of  the  harness.  The  court 
properly  Instructed  tbem,  and  we  find  no 
reason  to  Interfere  with  their  finding. 

It  Is  next  urged  that  the  proof  does  not'' 
show  that  the  property  was  taken  without 
tbe  consent  of  tbe  owner.  There  la  no 
grounds  for  sucb  contention.  Tbe  owner  tes- 
tified that  be  put  the  bamess  In  the  bam 
late  In  tbe  evening,  and  went  to  tbe  house 
for  his  supper.  In  a  short  time  be  returned 
to  tbe  bam,  and  found  bis  harness  had  been 
stolen.  He  immediately  got  on  a  horse  and 
followed  a  wagon  that  bad  passed  while  be 
was  at  supper.  He  followed  tbe  wagon  sev- 
oral  miles,  and  overtook  it  and  thp  prisoner 
witb  It  He  was  beld  up  by  the  prisoner  and 
another  person  in  company  with  him,  and 
gagged,  to  prevent  him  ft'om  giving  an  alarm. 
While  tbey  were  thus  engaged,  two  other 
persons  were  seen  a^roaching.  and  tbe  pris- 
oner and  bis  companion  abandoned  the  prose- 
cuting witness,  and  one  ran  away,  while  tbe 
prisoner  got  In  the  wagon  and  drove  on.  He 
then  gave  the  alarm,  and  the  people  In  the 
vicinity  turtied  out  to  help  blm  find  his  bai^ 
ness,  and  did  find  tbem  bid  In  tbe  weeds 
near  tbe  road,  at  a  point  where  tiie  defend- 
ant's shotgun  was,  found  In  tbe  road;  and 
which  bad  been  lost  out  of  tbe  wagon.  If 
this  was  not  sufficient  to  warrant  tbe  Jury 
In  tbe  reasonable  inference  that  tbe  harness 
was  taken  without  bis  consent  nothing  short 
of  his  direct  and  positive  declarations  to 
that  effect  would  have  been  sufficient  The 
rule  Is  unquestioned  that  the  proof  must 
show  that  i»'operty  alleged  to  have  been 
stolen  was  taken  without  the  consent  of  the 
owner,  but  direct  and  positive  proof  Is  not 
required.  The  proof  of  such  facts  and  dr- 
cumstances  connected  with  and  surrounding 
tbe  taking  as  will  support  tbe  reasonable 
and  rational  Inference  that  the  property  was 
taken  without  the  consent  of  the  owner  Is 
sufficient  to  sustain  a  conviction,  tbe  other 
material  facts  being  sufficiently  established' 
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The  next  objection  made  to  the  verdict  Is 
that  the  Tenne  was  not  proven.  The  prose- 
cuting witness  testified  that  he  lived  one 
mile  north  of  Yukon,  la  Canadian  ctmnty, 
and  that  the  property  was  stolen  from  bis 
bam  at  his  home.  The  court  takes  Jndlcial 
knowledge  that  Canadian  county  Is  in  Okla- 
homa territory,  and  the  prowt  was  eufftclent 
on  that  point  Harvey  t.  Territory  (decided 
this  to-m)  65  Pac.  837. 

We  are  told  by  connsel  for  plaintiff  in  er- 
ror that  the  verdict  of  the  Jury  was  a  com- 
promise verdict,  the  reentt  of  mathematical 
Jnggling  by  the  Jury,  and  connsel  very  in- 
genlonsly  take  the  amounts  $27  and  $15  and 
divide  by  two,  and  get  the  result,  $21.  the 
value  as  found  by  the  Jury.  We  have  no 
right  to  assume  that  the  Jury  arrived  at 
their  verdict  in  any  such  manner.  The  evi- 
dence as  to  value  varied  from  $12  to  $28, 
and  the  Jury  had  the  right,  after  seeing  the 
iiamesB,  which  was  exhibited  to  them,  and 
considering  all  the  testimony  relating  to 
values,  to  fli  such  value  at  any  aum  within 
the  maximum  and  minimum  values  fixed  by 
the  witnMses;  and  the  fact  that  they  found 
the  property  to  be  worth  $21  is  of  itself  no 
evidence  of  Improper  conduct,  and  there  Is 
nothing  else  in  the  record  upon  which  to 
haae  even  a  suspicion,  much  less  a  Jtidlclal 
finding,  of  misconduct. 

The  final  contention  is  that  the  evidence 
of  the  territory  Is  not  sufficient  to  sustain 
the  verdict  There  is  competent  evidence 
tending  to  support  every  matoiai  averment 
to  the  indictment  The  Jury  were  warranted 
In  finding;  the  verdict  they  returned,  and, 
in  our  Judgment  the  evidence  amply  sus- 
tains the  verdict. 

Counsel  for  plaintiff  in  error  have  cited  a 
large  number  of  authorities  on  each  of  the 
propositions  argued  in  their  brief.  We  find 
no  fault  with  the  law  as  contained  in  these 
authorities.  In  so  far  as  applicable,  they 
are  in  harmony  with  the  law  as  given  to 
the  Jury  In  the  tnstructlona  in  this  case. 

We  find  no  error  In  the  record,  and  the 
Judgment  of  the  district  court  of  Canadian 
county  is  affirmed,  with  directions  to  Imme- 
diately proceed  to  carry  out  the  Judgm«it  of 
the  court  and  that  the  time  of  sentence  of 
the  prisoner  shall  begin  when  he  shall  be  de- 
livered to  the  warden  of  the  penitentiary. 
All  the  JoBticee  concur,  except  IRWIN,  J., 
who  tiled  the  cause  below,  not  Bitting. 


ttl  Okl.  291) 

OOPE  V.  BRADEN.t 
(Sopreme  Court  of  Oklahoma.  •  Sept  5,  1901.) 

FORCIBLE  ENTRY  AND  DBTAINBR— ACTION  AT 
LAW— HOMESTEAD  ENTRIES— AD JtJ- 
DICATION  BY  LAND  OFFICE. 

1.  Where  a  person  is  a  settler  or  occupier  of 
lands  without  color  of  title,  and  to  which  the 
idaintiEF  has  the  ri^ht  of  possession,  forcible 
entry  and  detainer  is  the  appropriate  remedy. 

2.  An  action  of  forcible  entry  and  detainer 

'  Rehearlns  denied  January  8,  1902. 


is  purely  a  proceeding  at  law,  and  does  not  and 
cannot  Involve  the  exercise  of  equitable  ju- 
risdiction, the  right  of  poesesBion  being  the 
sole  question  involved.  The  rule  laid  down  in 
Dysart  r.  Bnsiow,  54  Pac  560,  7  Okl.  886,  and 
McDonald  v.  mies.  54  Pacj  487,  7  Okl.  327. 
reiterated  and  reaffirmed. 

3.  Whaie  adverse  claimants  are  residing  up- 
on a  tract  of  land,  and  each  claiming  the  ^ame 
as  a  homestead  by  virtue  of  prior  settiemwt. 
and  the  land  tribunal  makes  a  final  adjudica- 
tion in  said  cause,  the  successfnl  party  who 
has  the  homestead  entry  thereon  may  main- 
tain an  action  of  forcible  entry  and  detainer 
against  the  unsucceaftfnl  party  to  obtain  pos- 
session thereof,  and  which  he  refuses  to  sur- 
render upon  giving  the  statutory  notice  to  quit. 

4.  The  right  of  action  iu  a  forcible  entry  and 
detainer  snit  accrues  when  the  contest  of  prior 
settlement  is  finally  adjudicated  and  closed  in 
the  land  tribunal. 

5.  The  contest  in  the  land  tribunal  is  held 
and  construed  to  be  adjadicated  and  dosed 
when  the  motion  for  review  and  rriiearlng  is 
denied  and  overruled  by  the  secretary  of  the 
interior;  and  the  fact  that  proceedings  are  in- 
stituted or  may  be  instituted  by  the  unsuccess- 
ful contestant  asking  the  secretary  of  the  in- 
terior to  ftzerdM  his  supnvisory  powers,  does 
not  devest  the  courts  of  jurisdiction  in  an  ac- 
tion of  fon^ble  entry  and  detainer. 

(Syllabus  by  the  Court) 

Error  to  district  court  Garfield  county; 
before  Justice  Jno.  L.  McAtee. 

Action  by  L.  H.  Braden  against  O.  E. 
Cope.  Judgment  tor  plaintiff.  Defendant 
brings  error.  Affirmed. 

George  P.  Bush,  for  plalntlCC  In  error. 
Charles  H.  Parker,  for  defendant  in  error. 

HAINER.  J.  This  Is  an  action  of  forcible 
entry  and  detainer  brought  by  L.  H.  Braden, 
defendant  in  error,  against  O.  E.  Cope,  plain- 
tiff in  error,  in  the  Justice  court  of  Garfield 
county,  to  recover  possession  of  80  acres  of 
land,  which  the  plaintiff  In  error.  It  is  al- 
leged, unlawfully  detained  from  the  defend- 
ant In  error.  It  appears  from  the  record 
that  on  September  21.  X8»3,  L.  H.  Braden, 
defendant  in  error,  made  homestead  entry 
upon  the  S.  E.  %  of  section  12,  township  22 
N.,  range  7  W.,  of  the  Indian  meridian,  and 
obtained  a  receiver's  duplicate  receipt  there- 
for; that  thereafter  O.  B.  Cope,  the  plaintiff 
In  error,  ffied  a  contest  against  Braden,  al- 
leging that  he  was  the  prior  setUer  upon 
said  land.  The  contest  was  heard  in  the  lo- 
cal land  office,  and  on  successive  appeals 
taken  to  the  secretary  of  the  interior.  The 
secretary  of  the  interior  on  October  21,  1897, 
decided  the  contest  in  favor  of  Braden,  the 
defendant  in  error.  Motion  for  review  was 
filed,  and  denied  by  the  secretary,  and  on 
April  29,  1898,  the  commissioner  of  the  gen- 
eral land  office  ordered  the  case  closed.  No- 
tice to  quit  was  duly  served  upon  Cc^e  on 
March  31.  1898,  and,  be  having  refused  to 
surrender  possession  of  the  premises,  this 
action  was  Instituted.  There  was  no  answer 
ffied  by  the  defendant  but  a  general  plea  of 
not  guilty  was  entered  at  the  trial  of  the 
cause.  Judgment  for  plaintiff,  and  against 
the  defendant,  for  restitution  of  the  prem- 
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tees,  rrom  this  Judsment  defradant  ap- 
peals. 

It  Is  contended  by  plaintiff  In  error  that 
forcible  entry  and  detainer  Is  not  the  prop- 
er remedy  in  this  case.  We  think  that  this 
contention  Is  clearly  untenable^  Section 
4S00  of  the  Statutes  of  1883  provides  that 
"any  Justice,  within  his  proper  county,  shall 
hsve  power  to  Inquire.  In  the  manner  here- 
inafter directed,  as  well  against  those  who 
make  unlawful  and  forcible  entry  Into  lands 
and  tenements,  and  detain  the  same,  as 
against  those  who,  having  a  lawful  and 
peaceful  entry  Into  lands  or  tenements,  un- 
lawfully and  by  force  bold  the  same."  And 
section  4806  provides  that  proceedings  under 
this  article  may  be  had  In  cases  "where  the 
defendant  is  a  settler  or  occupier  of  lands 
and  tenements,  without  color  of  title,  and  to 
which  the  complainant  has  the  right  of  pos- 
session." We  think  that  these  two  secticms 
give  the  plaintiff  a  clear  right  to  maintain 
this  action  against  the  defendant  The  con- 
test tot  prior  settlement,  having  been  decid- 
ed adversely  to  the  defendant  In  the  land 
tribunal,  gave  the  plaintiff  the  right  of  pos- 
session to  the  entire  tract  of  land.  This 
court  has  repeatedly  held  that  an  action  of 
forcible  entry  and  detainer  Is  purely  a  pro- 
ceeding at  law,  and  does  not  and  cannot  in- 
volve the  exercise  of  equitable  JurlsdictlMi. 
The  right  of  possessicm  is  the  only  question 
Involved.  Dysart  v.  Enslow,  7  Okl.  386,  54 
Pac.  650;  McDonald  v.  SUles.  7  Okl.  327, 
54  Pac.  487;  Laughlln  v.  Farlss,  7  OU.  1. 
60  Pac.  264;  Olds  v.  Ckmger,  1  OU.  232,  32 
Pac.  337. 

In  McDonald  v.  StUee,  Mr.  Ohief  Justice 
Burford,  speaking  for  the  court,  said:  "We 
are  satisfied  that  it  was  never  the  intention 
of  the  legislature  that  any  question  other 
than  that  of  the  right  to  possession  sbonld 
be  tried  in  this  cIsm  of  cases.  It  was  the 
purpose  to  provide  a  speedy  and  Inexpen- 
sive mode  of  restoring  possession  of  real  es- 
tate to  the  one  rightfully  entitled  to  the 
same.  By  putting  title  In  Issue,  and  certify- 
ing the  case  to  the  district  court,  all  the  pur- 
poses and  ends  to  be  attained  by  this  form 
of  remedy,  and  the  evils  to  be  corrected,  are 
defeated,  and  the  action  becomes  one  to  try 
legal  and  equitable  titles,  and  delays  the  de- 
termination of  possessory  rights.  Upon  nei- 
ther sound  reason  nor  principle  can  the  prac- 
tice be  sustained  of  converting  a  possessory 
action  into  one  of  ejectment,  or  one  in  equity 
to  declare  a  resulting  trust  and  decree  con- 
veyances of  legal  titles.  There  are  appro- 
priate forms  of  action  and  proper  forms  pro- 
vided for  the  trial  of  all  this  class  of  cases, 
and  the  ends  of  Justice  will  be  much  better 
subserved  If  the  remedy  Intended  to  be  pro- 
vided for  the  unlawful  witbh<ddlng  of  pos- 
session of  real  estate  is  confined  to  the  pur- 
poses for  wbiCb  tt  waa  originally  desig- 
nated." 

In  Black  v.  Jackson,  177  U.  S.  862,  20  Sup. 
Ct  663,  44  L.  Sd.  «06.  Mr.  Justice  Harlan, 


discussing  this  question,  said:  "In  the  decl- 
sion  in  Laughlln  v,  Farias  all  the  Justices  at 
the  supreme  court  of  the  territory  concurred, 
including  those  who  constituted  the  majority 
when  the  present  case  was  decided.  And 
we  cannot  And  that  that  court  has  In  any 
case  withdrawn  or  qualified  the  ruling  that 
an  mtryman,  out  of  possession  and  having  a 
decision  by  the  land  office  In  his  favor,  may 
proceed  against  his  adversary  in  possession 
by  an  action  of  forcible  detains,  and  thus 
obtain  possession  without  resorting  to  the 
extraordinary  remedies  used  by  courts  of 
equity.  According  to  the  dedslons  of  that 
court.  Black,  as  between  himself  and  his  snc- 
cessfid  adversary,  waa  In  possession  without 
color  ot  title.  Now.  by  the  statutes  of  the 
territory,  in  the  artlde  relating  to  forcible 
entry  and  detainer,  if  it  be  found  that  lands 
and  tenements,-  after  a  lawful  entry,  'are 
held  unlawfully,'  then  the  Justice  'shall  cause 
the  party  complaining  to  Iiare  restitutio 
thereof,'  and  It  Is  i^OTlded  that  proceedings 
under  that  article  may  be  had  in  all  cases 
'where  the  defendant  a  aettier  or  occupier 
of  lands  and  tenements,  without  color  of  tltie, 
and  to  which  the  complainant  has  the  right 
of  possession.' St  1893.  »  4806,  4806. 

It  is  next  contended  in  the  brief  of  coun- 
sel for  plaintiff  in  error  that  the  court  erred 
In  exduding  legal  and  competent  evldoice 
which  showed  that  the  secretary  of  the  in- 
terior had  made  an  error  of  law.  The  de- 
fendant offered  in  evidence  the  decision  of 
the  commissIoDer  of  the  genraal  land  office, 
and  also  the  decision  of  the  commissioner 
denying  the  motion  for  review.  These  deci- 
sions were  clearly  incompetent,  and  the  court 
therefore,  prt^rly  austalned  the  ^IntUTs 
objections  thereto. 

But  It  is  ctMitended  that  the  right  of  plain- 
tiff to  maintain  this  action  does  not  accrue 
until  af  tOT  the  patent  has  issued.  We  do  not 
think  so.  We  think  the  right  to  bring  an 
action  of  forcible  entry  and  detainer  accrued 
when  the  contest  of  prior  settlement  had 
been  finally  closed  In  the  land  tribunal.  And 
the  fact  that  proceedings  may  be  Instituted 
by  the  unsuccessful  contestant  asking  the 
secretary  of  the  interior  to  exercise  hla  su- 
pervisory power  does  not  devest  the  courts 
of  Jurisdiction  In  an  action  at  law. 

In  Cox  V.  Garrett  7  Okl.  384,  54  Pac.  549, 
this  court  in  discussing  this  question,  said: 
"•  •  •  It  is  true  that  the  supervisory  au- 
thority <^  the  secretary  of  the  interior  may 
be  exercised  In  the  dl8[)osal  of  the  public 
lands  until  the  titie  passes  from  the  United 
Stat^  to  the  rightful  htanestead  <daimant  or 
until  the  issuance  of  patent  therefor;  but  it 
does  not  follow,  because  such  superrisory 
power  is  vested  in  the  secretary,  that  It  can 
l>e  said  that  the  contest  Is  still  pending  be- 
tween the  parties  In  the  land  trlbunaL  We 
are  of  the  opinion  that  when  the  motions  toe 
review  and  rehearing,  as  In  this  case,  have 
been  overruled  and  denied  by  the  secretary 
of  the  interior,  then  the  contest  proceedings 
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between  the  parties  before  tbe  land  tribunal 
are  terminated.  The  rights  of  the  parties 
are  then  eatabllsbed  to  the  extent  that  this 
comt  will  take  Jurisdiction  of  the  subject* 
matter,  and  determine  the  possessoxy  ilgbts 
of  the  BDccessfnl  party.   •   *  *" 

"We  have  examined  the  record,  and  find  no 
error  committed  by  the  trial  court  The 
judgment  of  the  district  court  Is  therefore 
affirmed,  at  the  costs  of  the  plaintiff  In  er- 
ror. All  the  Justices  concurring,  except  Mc- 
ATEE,  J.,  who  having  fveslded  In  the  court 
belov,  not  slttlnff. 


(U  Okl.  »7) 

ROBERSOX  r.  BUBLEB.! 
(&ipreme  Court  of  Oklahoma.   Sept  6,  1901.) 

SLBCrfON    CONTEST  —  OFFICE    OF  PROBATB 
JUDOE  ELBCTIVB,  NOT  APPOINTIVE 
— PRACnCB— DBUURRER. 

1.  Under  the  laws  of  coDgress  and  of  the  ter- 
ritory of  OUahoma  now  in  fmrce,  the  otflce  of 
probate  judge  Is  an  eleetlTe,  and  not  an  ap* 
pointire,  office. 

2.  'It  is  not  Deceesary  to  allege  the  facta  as  to 
each  portiCQlar  ballot  which  will  show  that  It 
shoala  be  counted.  General  allegations  which 
show  **that  a  certain  number  of  ballots  were 
legal  ballots,  that  they  were  cast  by  peraons 
qualified  to  vote  at  such  dection  (stating  the 
facts  wbi4^  Bbow  their  qualificatlous),  that  such 
ballots  were  cast  for  the  plalutUF,  and  that  the 
judges  of  election  wrougfully  rejected  th^  as 
mutilated  ballots,  when  In  fact  they  were  not 
mutilated  ballots,  and  should  huTe  been  counted 
for  plaintiff,"  Is  sufflciently  definite  and  cer- 
tain; and  if  the  petition  contains  all  other  req- 
uisites, and  tbe  number  of  tuillots  rejected  as 
mutilated,  and  which  the  petition  alleges  are 
not  mutilated.  Is  sufficient  to  elect  the  plain- 
tiff, it  states  a  cause  of  action,  and  tbe  peti- 
tiooer  is  entitled  to  have  tbe  ballots  counted, 
eveo  though  tbe  petition  fails  to  state  that 
the  ballotfi  were  fraudulently  rejected. 

3.  A  petition  which  shows  that  tbe  number  of 
ballots  cast  for  plaintiff  wtiicb  were  wrongfully 
rejected  as  mutilated  ballots,  when  added  to 
the  number  of  ballots  counted  for  tbe  plaintiff, 
only  make  a  tie  between  the  plaintiff  and  tbe 
defendant,  in  the  absence  of  an  allegation  that 
tlie  commissioners  did  not  determine  by  lot 
which  should  be  elected,  as  provided  in  section 
63  of  the  election  law  of  18W,  fails  to  staite  a 
cause  of  aetton,  and  a  demurrer  directed  than- 
to  on  that  ground  should  be  sustained. 

(SyUaboB  by  the  Court) 

Error  to  district  court.  Kay  county;  be- 
fore Justice  Bayard  T.  Halner. 
Quo  warranto  by  J.  U  Roberson  against 

D.  Lafe  Hubler.  Judgment  for  defendant 
and  plaintiff  brings  error.  Affirmed. 

Dale  &  Blerer,  for  plaintiff  In  error.  I. 

E.  Lambert  Virgil  H.  Brown,  W.  K.  Moon, 
and  Lawrence  &  Huston,  for  defendant  In 

BUBWBLL,  J.  J.  L.  Boberson  and  D. 
lAfe  Hobler  were  candidates  for  the  office 
of  i»obate  Judge  of  Kay  county  at  the  gen- 
eral election  In  tbe  fall  of  1900.  Tbe  board 
of  county  commissioners  canvassed  tbe  re* 
turns,  and  declared  Hubler  elected  by  43 

*  R«li«arlac  denied  Janaair  14.  IMS, 


votes,  and  issued  to  bim  a  certificate  of  elec- 
tion. At  the  proper  time  he  qualified  and 
went  Into  possession  of  the  office.  Boberson 
th^  commenced  this  action,  whldi  ia  in  the 
nature  of  quo  warranto,  to  try  tbe  title  to 
that  office.  The  defendant  demurred  to  the 
petition  on  the  ground  that  It  did  not  state 
facts  Bofficient  to  constlttite  a  cause  of  ac- 
tion. The  demurrer  was  sustained,  and,  the 
plaintiff  refusing  to  plead  further,  judgment 
WHS  rendered  In  favor  of  the  defendant  dis- 
missing the  action,  and  for  costs.  From 
this  Judgment  the  j^alntiff  appeals. 

It  is  first  contended  by  the  defendant  that 
the  office  of  probate  judge  is  an  appoiutive, 
and  not  an  elective,  office,  and  therefore  the 
plaintiff  cannot  maintain  this  action.  There 
is  nothing  In  this  contention.  The  case  of 
E^ley  V.  Moore  (decided  at  the  present  term 
of  this  court)  66  Pac.  337,  is  dedeive  of  this 
question.  We  there  held  that  under  the 
{H-esent  law,  probate  Judges  should  be  elect- 
ed by  the  people^  and  not  aM>olnted  Iqr  tbe 
governor. 

Tbe  d^endant  also  contends  that  the  pe- 
tition, in  order  to  state  a  cause  of  action, 
must  allege  fraud  on  the  part  of  the  elec- 
tion judges  or  the  canvassing  board,  and  no 
such  allegation  appears  In  the  petition.  Tills 
theory  to  untenable.  If  tbe  petition  shows 
that  votes  were  legally  cast  for  tbe  plaintiff, 
which  were  regular  on  their  face,  and  pleads 
facts  which  show  that  they  sbouU  have  been 
counted,  and  that  they  were  not  counted, 
and  that  If  such  votes  had  been  counted  the 
plaintiff  would  have  been  elected,  be  Is  en- 
titled to  have  the  ballots  counted  by  the 
court,  regardless  of  whether  there  was  any 
fraud  in  omitting  them  from  the  count  In 
some  states  strict  rules  are  ai^lled  to  plead- 
ings In  election  cases,  but  their  statutes  are 
different  from  ours.  The  law,  of  course,  pre- 
sumes that  the  election  officers  will  act  hon- 
estiy  and  perform  their  duty,  and  usually  a 
majority  of  tbe  election  board  determine  as 
to  whether  or  not  a  ballot  sbaU  be  coimted. 
Such  is  not  tbe  case  in  this  territory.  Any 
one  of  the  three  election  judges  can  prev^t 
a  ballot  from  being  counted.  By  section  48 
of  the  election  law  of  1880  It  Is  expressly 
provided  that  "any  ballot  upon  which  tbe 
Judges  [meaning  the  election  Judges]  are  un- 
able to  agree  as  to  bow  it  should  be  count- 
ed, the  same  shall  not  be  counted,  but  shall 
be  treated  as  a  mutilated  ballot  and  re- 
turned In  like  manner."  Sess.  Laws  1809, 
p.  154.  The  law  also  provides  that  all  muti- 
lated ballots  shall  be  sealed  up  in  packages, 
and  the  packages  cannot  be  opened  except 
by  order  of  tbe  court  In  case  of  a  contest 
Under  such  a  law,  we  think  that  a  candi- 
date, being  denied  the  opportunity  to  lnsi>ect 
the  rejected  ballots  before  bringing  lils  ac- 
tion, should  not  be  required  to  set  out  In 
detail  tbe  facts  regarding  each  particular 
ballot  Such  a  harsh  rule  would  be  un- 
reasonable and  imjust  But  where  a  peti- 
tion shows  on  its  face,  from  the  facts  plead- 
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ed,  that  the  petitioner  was  elected,  the  court 
should  Investigate,  and.  If  the  evidence  jua- 
tifles  It,  grant  the  relief  prayed.  It  is  not 
Just  tbat  the  rote  of  one  of  the  election 
judges  shall  hare  greater  weight  than  the 
votes  of  the  other  two;  but  that  is  the  ef- 
fect of  our  election  law.  As  to  the  wisdom 
of  such  a  law,  the  l^Islature  is  the  Judge; 
but  the  (air  presumption  Is  that  two  are  more 
likely  to  be  right  than  one,  and  the  courts 
ought  not  to  establish  arbitrary  rules  which 
will  deny,  reasonable  iDvestigatlon  and  the 
ascertainment  of  the  truth.  But,  measured 
in  the  way  above  Indicated,  does  the  peti- 
tion state  a  cause  of  action?  We  thlnlE  not. 
The  petition  contains  special  comits  as  to 
the  number  of  ballots  that  were  rejected  In 
each  of  the  voting  precincts,  the  total  num- 
ber of  which  is  126;  and.  If  this  Is  true, 
the  plaintiff  should  have  a  plurality  of  83 
votes.  But  we  have  examined  these  differ- 
ent counts  of  the  petition,  and  find  that  a 
number  of  them  are  not  sufficient  For  In- 
stance, they  all^e  that  the  election  Judgee 
of  certain  different  voting  precincts  rejected 
certain  ballots  (stating  the  number)  as  muti- 
lated ballots,  but  do  not  then  allege  that  the 
bftUots  BO  rejected  were  not  mutilated.  The 
presumption  Is,  If  the  election  Judges  reject- 
ed them  as  mutilated,  that  they  were  muti- 
lated, and  In  the  absence  of  a  postlve  allega- 
tion, or  Its  equivalent,  that  they  w^e  not 
mutilated,  the  court  will  not  examine  them. 
And  an  allegation  that  certain  ballots  were 
legal  ballots  and  should  have  been  counted, 
states  only  a  conclusion  of  law,  and  Is  not 
equivalent  to  an  allegation  that  the  ballots 
were  not  mutilated.  The  Issue  of  fact  which 
the  court  must  try,  under  the  contention  of 
the  plaintiff,  is  as  to  whether  or  not  the 
ballots  are  mutilated;  and  the  burden  is  up- 
on the  moving  party  to  prove  that  they  are 
not,  and,  before  he  Is  entitled  to  Introduce 
proof  on  that  issue,  he  should  be  required  to 
allege  that  the  ballots  are  not  mutilated. 
The  court  will  then  determine  from  the 
proofs  whether  they  are  legal  and  should  be 
counted.  But  there  are  a  number  of  the 
counts  which  allege  tbat  the  ballots  rejected 
in  certain  precincts  as  mutilated  ballots  were 
not  mutilated,  but  were  regularly  voted,  were 
legal  ballots,  and  should  have  been  counted, 
but  that  they  were  wrongfully  rejected. 
These  allegations,  we  think,  are  sufficient. 

But  wb^n  we  add  all  of  the  numbers  of 
ballots  which  the  plaintiff  alleges  were  not 
mutilated,  together,  we  find  that  they  In- 
crease the  plaintiff's  vote  Just  43,  or  make  a 
tie  between  the  plaintiff  and  defendant  The 
statute  directs  what  shall  be  done  In  such 
a  case.  One  part  of  section  63  of  the  elec- 
tion law  of  1899  provides  that;  "If  any  two 
or  more  persons  have  an  equal  number  of 
votes  for  the  same  office,  and  a  higher  num- 
ber than  any  other  person,  the  commission- 
ers aforesaid  [referring  to  the  county  com- 
mlsslonere,  who  constitute  a  county  canra8»> 


Ing  board]  shall  proceed  to  determine  by  lot 
which  of  the  two  candidates  shall  be  elect- 
ed." Id.  p.  160.  Now.  admitting  the  peti- 
tion to  be  true,  then  the  plaintiff  and  the 
defendant  each  received  the  same  number  of 
votes,  and  the  presumption  Is  that  the  com- 
missioners cast  lots,  and  Hubler  was  the 
one  who  chanced  to  be  chosen.  'Hie  petition 
nowhere  alleges  noncompliance  with  the  stat- 
ute. Therefore,  admitting  all  of  the  all^a- 
tloDS  of  the  petition  which  are  well  pleaded 
to  be  true,  it  falls  to  state  a  cause  of  actloiL 
The  Judgment  of  the  trial  court  should  be 
affirmed  at  the  costs  of  the  appellant  All 
of  the  Justices  concurring,  except  HAIN£R, 
J.,  who  presided  at  the  trial  below*  not  ait- 
ting.  ■ 

(U  Ou.  M) 

UENTEN  T.  SHUTTEB  et  aL 

(Supreme  C«urt  of  Oklahoma.  Jan.  14,  1902.) 

APPBAI^BBCORD— REVIEW— ASaiONMBNT  OF 
ERRORS. 

1.  Motlooa  presented  in  the  trial  court,  the 
rulings  thereou  and  exceptions,  are  not  prop- 
erly part  of  the  record,  and  can  only  be  pn- 
served  and  preseuted  for  review  on  appeal  1^ 
incorporating  the  same  into  a  bill  of  excep* 
tlous  or  case-made. 

2.  The  record  proper  in  a  dvil  action  con- 
slats  of  the  petition,  answer,  reply,  draiurrerB, 
process,  rulings,  orders,  and  judgment;  and 
incorporating  motions,  aSldavits,  or  other  pa- 
pers into  a  transcript  will  not  constitute  them 
a  part  of  the  record,  nnless  made  bo  by  UU 
of  exceptions. 

3.  Motions  and  proceedings  which  are  not 
part  of  the  record  proper  can  only  be  presnit- 
ed  for  review  by  incorporating  them  into  a  case- 
made,  or  by  presOTviog  them  Iv  bill  of  excep- 
tions and  embracing  them  In  the  transcript 

4.  The  supreme  court  will  not  review  any 
alleged  error  of  the  trial  court,  unless  the  er- 
ror complained  of  is  in  some  manner  assigned 
for  review  by  the  petition  iu  error. 

5.  A  mling  of  the  trial  court  upon  a  demur- 
rer to  the  petition  may  be  presented  by  a  tran- 
Bcript,  without  bill  of  exceptioDs  or  case-made, 
provided  the  ruling  upon  the  dmmrrer  is  one 
of  the  assignments  of  error  Id  the  petition  i> 
error. 

(Syllabus  by  the  Court.) 

Errw  to  district  court,  Canadian  coontjr: 
before  Chief  Justice  Jno.  H.  Burford. 

Action  by  Otto  A.  Shuttee  and  others' 
against  Frank  Menten.  Jiidgm«it  Cor  plain- 
tiffs, and  defendant  brings  error.  AiBrmed. 

R.  B.  Forrest,  A.  M.  Baldwin,  and  J.  I. 
Phelps,  for  plaintiff  In  error.  Blake,  Blake 
&  Beeks,  for  defendants  in  error. 

PER  CURIAM.  The  defendants  hi  error 
brought  an  action  In  the  district  court  of 
Canadian  county  against  the  plaintiff  In  er- 
ror to  enjoin  him  from  engaging  in  and  car- 
rying on  the  business  of  a  retail  liquor  dealer 
In  the  business  portion  of  the  city  of  El 
Reno,  where  the  principal  retail  merchan- 
dl8lng  Is  carried  on,  and  where  no  saloons 
are  located.  The  plaintiffs  in  said  cause 
alleged  that  they  were  taxpayers  In  the 
ward,  and  that  the  defendant  had  procured 
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a  llemse  from  tbe  connly  cleA  vlthont  haT* 
Ing  filed  a  petition  ilgned  by  the  required 
nomba  of  resident  taxpajaa,  wltbont  hav- 
ing glTMi  the  notice  by  publication  as  re- 
quired, and  without  having  executed  the 
bond  as  prorlded  statute,  and  that  he 
waa  proposing  to  open  a  saloon  and  carry 
on  the  retail  liquor  business  undo:  such  li- 
cense, ifhlch  it  was  alleged  was  volA;  and 
that  said  saloon  -would  be  a  public  nul- 
sancot  Injure  their  basin  ess  and  trade,  depre- 
date the 'value  of  tb^  iHoperty  and  cause 
them  to  suffer  irreparable  loss,  and  Involve 
them  In  a  multiplicity  of  lawsuits.  The  de- 
fendant demurred  to  the  amended  petition, 
which  was  ovemiled,  and  a  tonporary  order 
of  Injunction  granted.  The  defendant  tb«i 
moved  to  dissolve  the  temporary  order, 
which  motion,  aft»  hearing  and  considera- 
tion, waa  overruled.  .The  defendant  then 
deeted  to  stand  upon  his  demurrer,  and  re- 
fused to  plead  further.  The  temporary  In- 
jonetlim  was  made  perpetual,  and  he  now 
appeals  from  the  final  Judgment  The  case 
is  broui^t  here  on  a  transcript.  No  bill  of 
exceptions  was  filed  In  the  court  below  to 
preserve  any  of  the  motions,  rulings,  or  ex- 
ceptions. 

This  court  has  repeatedly  held  that  only 
the  petition,  answer,  r^y,  demuners,  pro- 
cess, otdets,  and  Judgment  are  parts  of  the 
recfurd,  and  In  order  to  present  motions,  affi- 
darlts,  evldraice,  Instructions,  and  other  pre- 
liminary proceedings  the  same  must  be 
bnmght  Into  the  recwd  by  bin  of  exceptions 
or  case-made.  McMechan  v.  Glirlsty,  8  Okl. 
301,  41  Pac.  382;  City  of  Kingfisher  v.  Pratt, 
4  Old.  3»i,  43  Pac.  1068;  Black  v.  Euhn, 
6  OfcL  87,  50  Pac.  80;  Board  v.  Harvey,  5 
OkL  468,  48  Pac.  1006;  Lookabaugh  v.  La 
Vance,  6  Okl.  868,  40  Pac.  65;  Territory  v. 
Caffrey.  8  Okl.  193,  67  Pac.  204;  Gaflrey  v. 
Overholser,  8  Okl.  20%  57  Pac.  206.  The 
amended  petition  and  the  demurrer  ttiereto 
and  ruling  tiiereon  present  the  only  ques- 
tiim  apparent  vpon  the  face  of  the  trans- 
cript that  can  be  reviewed.  The  ruling  upon 
a  demurrer  to  a  pleading  may  be  broi^bt 
up  by  a  transcript,  and  the  ruling  of  tbe 
court  upon  a  demurrer  will  be  reviewed,  al- 
thooi^  not  presented  to  the  court  below  by 
motion  fear  new  trial.  Board  v.  Harvey,  6 
Okl.  468,  ^  f*ac.  1006;  Terrltoiy  v.  Caffrey, 
8  OkL  103.  57  Pac.  204.  White  the  ruling 
upon  the  demurrer  to  the  amended  peti- 
tion Is  the  only  question  presented  by  tbe 
transcript  which,  undw  our  practice,  Is  prop- 
er (or  consideration,  that  ruling  is  not  as- 
signed as  error,  and  Is  not  reviewable.  This 
court  win  not  review  rulings  and  orders  of 
Qk  trial  court' which  are  not  complained  of 
and  embraced  In  the  petition  In  error.  The 
petition  in  error  in  thte  case  makes  no  refer- 
ence to  the  overruling  of  the  demurrer  to 
tbe  petfttdn.  The  presumption  Is,  in  the  ab- 
sence of  an  affirmative  showing,  that  the 
lodgment  of  the  trial  court  was  right 

The  Judgment  of  the  district  court  of  Ca- 
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nadlan  county  Is  affirmed,  at  the  costs  of  the 

plalntWE  in  error. 

BVRFOBD,  C  who  tried  the  cause  bo- 
low,  not  sitting. 


(U  Okl.  241) 
MILLER  et  al.  v.  MELON'S  et  al.i 
(Supreme  Court  of  Oklahoma.  Sept.  4,  1901.) 
CREDITORS'  BILL— PURPOSE. 
A  petition  which  alleges  that  the  plaiiitiffs 
have  rec-overed  judgment  against  certain  of  the 
defendants,  which  jndgment  Is  in  whole  or  in 
part  unsatisfied  and  unpaid,  and  which  al- 
leges that  a  Bale  of  certain  goods  from  such 
defendants  to  other  defendants  in  said  petition 
named  waa  in  fraud  of  tlie  rights  of  the  plaifi- 
tifFs,  and  whidi  asks  that  such  other  defend- 
ants be  declared  to  be  creditors  of  their  co- 
defendant,  and  asks  to  hare  such  other  de- 
fendants render  an  accounting  for  the  goods  so 
conyefed  to  them  by  their  codefendant,  and 
asks  that  the  [Hroceeda  of  said  sale  be  applied 
to  the  satisfaction  of  the  judgment  of  the 
idalnUffs,  and  for  further  relief  asks  that  cer- 
tain notes  and  securities,  held  hj  certain  other 
defendants  named  in  said  petition,  be  declared 
to  be  the  property  of  the  defendants  against 
whom  plaintiffs  hold  judgment,  and  that  the 
same  be  subject  to  the  payment  of  said  judg- 
ment, is  ill  law  a  creditors'  bill,  and  the  plain- 
tiffs' right  to  the  relief 'sought  depends  entire- 
ly upon  the  existence  of  a  judgment.  Such  a 
proceeding  is  wholly  ancillary  to  tbe  judgment, 
and  in  aid  of  the  execution  issued  thereon,  for 
^e  purpose  of  reaching  certain  choses  in  ac- 
tion of  the  judgment  debtor,  and  having  the 
proceeds  thereof  applied  in  satisfaction  of  the 
plaintiffs'  judgment;  and  if,  pending  such  ac- 
tion, the  plaintiffs'  judgment  becomes  dormant 
by  lapse  of  time,  such  action  most  fall. 
(Syllabus  by  the  Conrt) 

Error  to  district  court,  Logan  county;  be- 
fore Justice  John  H.  Burfwd. 

Action  by  John  6.  Miller  &  Oo.  and  others 
against  Umry  L.  Melone  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  bring  er- 
ror. Affirmed. 

The  complaint  in  this  case  was  filed  by 
John  G.  Miller  et  al.  on  the  23d  day  of  Fel> 
ruary,  1892.  It  is  alleged  that  Drury  L.  Me- 
lone ,and  Baker  H.  Melone  were  partners, 
doing  business  as  Melone  Brothers,  at  Guth- 
rie, Okl.  T.;  tliat  B.  T.  Patton  and  A.  R. 
Brooks  are  and  were  partners,  doing  busi- 
ness In  tbe  firm  name  and  style  of  E.  T. 
Patton  &  Co.;  that  tbe  National  Bank  of 
Quthrle  Is  a  corporation,  duly  and  legally 
organized  under  the  laws  of  the  United 
States,  and  that  Louis  de  Steiguer  is  presi- 
dent of  said  bank.  It  is  further  alleged  that 
John  G.  Miller  &  Co.  are  plaintiffs  In  this  ac- 
tion, and  the  other  plaintiffs  are  interreuin;; 
claimants,  being  creditors  of  Melone  Brotb- 
era.  It  Is  further  alleged  that  a  judgment 
was  rendered  in  the  district  court  in  favor  of 
said  plaintlfTs  against  the  said  defendants 
Melone  Brothers,  for  the  sum  In  tbe  aggre- 
gate of  ^0,770.08,  and  costs.  The  various 
portions  of  said  judgment  due  to  the  various 
intervening  claimant  plalntlfts  Is  set  fortli 
In  said  petition.   It  is  further  alleged  that 

1  Reheorlas  denied  January  U,  U02. 
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said  Melone  Brothers  were  entirely  Insolv- 
ent, and  nnable  to  pay  said  judgment  The 
petition  further  alleges  that  the  defendants 
Melone  Brothers  entered  Into  a  conspiracy 
with  the  defendant  de  Stelguer  to  porchase 
of  the  plalntlfTs  and  other  persons  goods 
with  the  Intention  of  not  paying  for  the 
same,  and  that  they  did  so  purchase  a  large 
amount  of  goods;  that  in  the  months  of 
September  and  October,  1801,  the  said  Me- 
lone Brothers,  being  then  largely  indebted  to 
these  plaintiffs  for  goods  sold  and  delivered 
prior  to  that  time  by  these  plaintiffs  to  them, 
entered  Into  a  scheme  and  conspiracy  and 
fraudulent  agreement  with  the  said  Louis 
de  Stelguer,  for  them  to  purchase  more 
goods  on  credit,  and  without  an  intention  of 
paying  therefor,  and  dispose  of  such  as 
could  l>e  purchased,  and  the  goods  and  mer- 
chandise already  on  band,  in  ord^  to  de- 
feat said  plaintiffs  in  the  collection  of  their 
debts,  and  the  said  Melone  Brothers  and  de 
Stelguer,  fraudulently  conspiring,  contriv- 
ing, and  colluding  together,  entered  into  an 
agreement  for  the  purpose  of  defrauding 
these  creditors,  and,  as  a  part  of  such  agree- 
ment, the  said  Melone  Brothers,  or  either  or 
both  of  them,  were  to  go  East  and  purchase 
goods,  ostensibly  for  the  firm  of  Melone 
Brothers,  and  to  order  by  mail  goods  and 
merchandise.  The  said  de  Stelguer  was  to 
advance  to  the  Melone  Brothers  the  cost  of 
their  trip  East,  to  give  them  letters  of  rec- 
ommendation and  credit,  and  to  permit  said 
Melone  Brothers  to  draw  upon  the  National 
Bank  of  Outhrle,  of  which  Louis  de  Stelguer 
was  president  and  general  manager,  small 
eight  drafts  upon  said  bank,  and  promised 
to  honor  the  same  when  necessary,  for  a 
small  part  of  the  cost  of  said  stock  of  goods 
that  mli^t  be  purchased.  In  order  to  en- 
hance thebr  credit  and  enable  them  to  buy 
targe  amounts  of  goods  and  merchandise. 
And  the  said  Melone  Brothers  and  L.  de 
Stelguer,  to  further  carry  out  their  fraudui 
lent  purpose  and  deigns,  agreed  that  the 
Mdone  Brothers  should  execute  notes  and 
mortgages  for  a  large  amount,  upon  the 
stock  of  goods  that  might  be  in  the  Melone 
Brothers*  store,  payable  to  L.  de  Stelguer, 
or  the  National  Bank  of  Guthrie,  of  which 
said  L.  de  Stelguer  was  president.  That  in 
furtherance  of  this  conspiracy  the  said  Me- 
lone Brothers  went  East,  and  piurchased  goods 
and  merchandise  on  credit,  without  the  in- 
tention of  paying  therefor,  and  without  pay- 
ing therefor,  in  the  aggregate  amounting  to 
$3,750:  that  the  same  were  shipped  and  de- 
Itrered  and  placed  In  the  storeroom  of  Me- 
lone Brothers  at  Guthrie;  that  the  said  de 
Stelguer  did  give  them  letters  of  recommen* 
datlon  and  credit;  that  he  did  pay  to  them 
flOO  for  their  expenses  in  going  East  to  pur- 
chase goods;  and  that  the  Melone  Brothers 
did.  on  the  18th  day  of  November,  1891,  exe- 
cute to  said  L.  de  Stelguer,  president  two 
certain  notes,  one  for  ?4,750,  due  November 
2S,  1801,  and  the  othw  for  f5,200,  due  upon 


December  1,  1891;  that  to  secure  said  notes, 
the  said  Melone  Brothers  made,  executed, 
and  delivored  to  said  L.  de  Steiguer,  presl* 
dent,  a  mortgage  npon  the  stock  of  goods  in 
the  storeroom  of  the  said  Melone  Brothers. 
Plaintiffs  further  say  that  said  notes  and 
mortgage  were  false  and  fraudulent  and 
were  given  for  the  purpose  of  hindering,  de- 
laying, defrauding,  and  cheating  the  cred- 
itors of  said  Melone  Brothers;  that  said 
fact  was  known  by  the  said  L.  de  Stelguer, 
who.  for  the  purpose  of  carrying  out  tho 
agreement  heretofore  set  forth,  bought  of 
said  National  Bank  of  Guthrie  said  notes 
and  mdrtgage,  and  satisfied  the  bank  there- 
for; that  said  de  Steiguer  did  then  and 
th«*e  fraudulently  take  possession  of  said 
stock  of  goods  and  merchandise,  under  such 
fraudulent  mortgage,  and  on  the  24th  day 
of  November,  1891,  the  Melcne  Brothers,  at 
the  direction  and  command  of  L.  de  Stelgr* 
uer.  signed  a  bill  of  sale  to  E.  T.  Patton  & 
Oo.,  defendants  herein,  for  the  stock  of 
goods,  and  delivered  the  same  to  L.  de  Stelg<* 
uer,  for  a  consideration  named  therein  at 
110,000,  but  the  plalntlfCs  allege  the  fact  to 
be  that  Melone  Brothers  neither  at  that  time 
nor  previously  had  any  contract  or  negotlap 
tions  for  a  contract  of  sale  with  B.  T.  Pat- 
ton  &  Co.,  and  that  no  money  was  paid  or 
agreed  to  be  paid  from  said  E.  T.  Pattern  tt 
Co.,  upCHi  said  bill  of  sale,  but  tliat  said  bill 
of  sale  was  made  and  delivered  to  said  L. 
de  Stelguer  In  furtha-ance  and  as  a  part  of 
the  conspiracy.  Plaintiffs  further  allege 
that  afterwards  the  said  E.  T.  Patton  &  Co.. 
still  knowing  of  the  fraudulent  character  of 
the  sale,  did  take  possession  of  said  stock 
of  goods  and  merchandise  und«  such  fraud- 
ulent  sale,  and  the  said  E.  T.  Patton  &  Co. 
then  gave  their  check  on  the  National  Bank 
of  Outhrle,  for  the  sum  of  f5,800,  payable 
to  L.  de  Stelguer,  and  afterwards  executed 
and  delivered  a  note  to  the  National  Bank 
of  Outhrle  for  95,300,  due  hi  six  months  aft- 
er datOb  which  the  said  bank  stUI  holds, 
said  note  being  given  to  said  bank  for  the 
overdraft  of  the  said  E.  T.  Patttm  &  Co.,  In 
payment  of  these  goods,  said  check  being  ^v- 
en  at  the  same  time  that  said  note  was  exe- 
cuted to  the  National  Bank  of  Guthrie.  The 
plaintiff  alleges  that  the  whole  transaction 
was  a  part  of  the  conspiracy  ebtered  Into  to 
delay,  hinder,  and  defraud  these  creditors, 
and  to  cheat  them  out  of  the  collection  of 
their  debts.  The  plaintiffs  further  say  that 
E.  T.  Patton  &  Co.  sold  a  large  amount  of 
the  goods  in  said  stock,  and  that  no  account- 
ing has  ever  been  made,  or  payment  made 
therefor,  to  the  Melone  Brothers,  or  to  any 
of  their  creditors;  wherefore  plaintlffs  pray 
that  E.  T.  Patton  &  Co.,  L.  de  Stelguer,  and 
the  National  Bank  of  Outhrle  be  adjudged 
to  be  the  debtors  of  the  Melone  Brothers,  so 
far  as  the  sale  of  said  goods  by  E.  T.  Pat- 
ton &  Co.  was  concerned,  and  that  the  note 
executed  by  E.  T.  Patton  &  Oo.  to  the  Na- 
tional Bank  of  Guthrie  be  declared  the  prop* 
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erty  of  Melone  Brothers,  and  tliat  tbe  said 
t»iDk  account  to  said  Melone  Brothers  for 
said  note,  and  any  amount  thereof  that  may 
have  been  paid,  or  that  may  be  paid,  and 
that  said  note  given  by  Melone  Brothers  to 
said  bank  be  also  counted  the  property  of 
said  Melone  Brothers,  and  that  judgment  be 
rendered  In  faror  of  plaintiffs  against  E.  T. 
Patton  &  Co.,  L.  de  Steiguer,  and  the  Na- 
tional Bank  of  Guthrte,  for  $3,240,  and  the 
further  sum  of  ?2,000,  against  the  said  Na- 
tional Bank  of  Guthrie  and  L.  de  Steiguer, 
and  for  the  costs  of  this  snit,  and  for  such 
other  and  further  relief  as  the  plaintiffs  may 
be  entitled  to.  To  this  petition  the  National 
Bank  of  Guthrie  filed  a  demurrer,  which 
was  by  the  court  sustained,  to  which  an  ex- 
ception was  saved  by  the  plaintiffs.  After- 
wards the  defendant  A.  B.  Brooks  comes 
Into  open  court  and  suggests  the  death  of 
E.  T.  Patton,  and  is  allowed  by  the  court  to 
defend  as  the  surviving  partner  of  the  flrru 
of  E.  T.  Patton  &  Co.  She  thereupon  flies 
her  answer,  which  is  a  general  denial,  and 
also  files  supplemental  answer,  alleging  the 
statute  of  limitations.  The  supplemental  an- 
swer is  in  words  and  figures  as  follows: 
"Supplemental  Answer.  Comes  now  the  de- 
fendant E.  T.  Patton  &  Co.,  and  by  leave 
of  the  court  first  had  and  obtained,  and  files 
this  their  supplemental  answer,  and  shows 
to  the  court  that  since  the  said  pretended 
judgment  for  the  sum  of  $10,529.43  was  ob- 
tained on  the  7th  day  of  December,  1891,  1q 
the  district  court  of  Logan  county,  Oklaho- 
ma Territory,  as  alleged  in  plaintiffs*  peti- 
tion, and  since  the  commencement  of  this 
action,  aald  Judgment  has  become  dormant; 
that  no  execution  has  ever  been  issued  upon 
said  Judgment,  and  there  has  been  no  re- 
vivor of  said  action,  and  said  Judgment  la 
now  dormant,  and  Is  barred  by  the  statute  of 
Oklahoma,  being  paragraph  4337,  section 
459.  of  the  Code  of  Civil  Procedure  of  1893; 
that  said  Judgment  was  rendered  more  than 
five  years  before  the  passage  of  section  1 
of  chapter  39  of  the  Session  Laws  of  1895, 
and  was  never  revived  by  the  Issuance  of 
an  execution,  or  any  attempt  to  revive  the 
same,  before  the  28th  day  of  February,  1900: 
that  said  Judgment  is  now  barred,  as  against 
the  said  Melone  Brothers.  Geo.  S.  Green, 
W.  B.  Earl,  Attorneys  for  B.  T.  Patton  & 
Co."  "Territory  of  Oklahoma,  County  of 
Logan— ss.:  Annie  R.  Brooks,  being  duly 
sworn,  says  that  she  is  one  of  the  defend- 
ants herein,  and  the  surviving  member  of 
the  firm  of  E3.  T.  Patton  &  Co.;  that  she 
has  rend  the  above  supplemental  answer; 
and  that  the  facts  stated  therein  are  true,  as 
she  verily  believes.  Annie  R.  Brooks.  Sub- 
scribed and  sworn  to  before  me  this  9th  day 
of  April,  1900.  Geo.  M.  Green,  Notary  Pub- 
lic. My  commission  expires  July  29,  1902." 
—To  which  supplemwital  answer  the  plaintiffs 
Ble  a  demurrer,  on  the  groimds  that  the  said 
supplemental  answer  does  not  state  facta 
tufflcient  to  constitute  a  defense,  which  He- 
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murrer  Is  by  the  court  overruled,  to  which 
the  platotlffs  except.  The  plaintiffs  there^ 
upon  file  a  reply  to  said  amended  answ«; 
and  deny  all  the  allegations  therein  Incon- 
sistent with  or  contrary  to  the  plaintiffs* 
amended  complaint  To  the  supplemental 
answer  of  the  defendant  E.  T.  Patton  & 
Co.  the  plaintiffs  file  a  reply,  alleging  that 
said  Judgment  against  the  said  defendants 
Melone  Brothers  was  revived  by  consent  In 
writing  of  one  of  the  defendants,  Drury  L. 
Melone,  a  partner  of  the  said  firm,  and  that 
said  Judgment  was  thereby  fully  revived, 
and  that  said  judgment  was  not  dormant 
To  the  reply,  the  defendants  B.  T.  Patton 
&  Co.  demurred,  which  demurrer,  after  be- 
ing argued  by  counsel,  the  court  takes  un- 
der advisement  sud  defa's  action  thereon, 
upon  the  ground  tbat  the  same  question  will 
be  Involved  In  and  be  decided  by  the  deter- 
mination of  the  court  in  the  final  Judgment 
of  the  case.  Afterwards  the  said  cause 
came  on  regularly  for  trial,  at  one  of  the 
regular  days  of  the  Logan  county  district 
court;  the  plaintiff  Introduced  evidence  and 
rested  his  case,  whereupon  the  defendant  B. 
T.  Patton  &  Co.  demurred  to  the  evldoice. 
The  demnrrer  was  by  the  court  sustained, 
to  which  order  sustaining  the  demurrer  of 
the  defendants  the  plaintiffs  except.  It  Is 
therefore  ordered  and  adjudged  by  the  court 
that  the  plaintiffs,  and  each  of  them,  take 
nothing  against  said  defendant  by  this  ac- 
tion; that  the  said  defendant  have  and  re- 
cover of  and  from  the  said  plaintiffs  the 
costs  of  said  action,  to  be  taxed  by  the  clerk. 
To  which  orders  and  Judgment  of  the  court 
the  plaintiffs,  and  each  of  them,  excepted 
and  except  and  file  their  motion  to  vacate 
and  set  aside  the  order  of  court  sustaining 
said  demurrer,  and  for  a  new  trial  of  said 
cause,  wbich  motion  is  overruled  by  the 
court,  exceptions  saved  by  the  plaintiffs,  and 
the  cause  brought  here  for  review.  In  this 
statement  of  the  case  many  of  the  motions 
made  by  the  various  parties,  and  the  rulings 
of  the  court  thereon,  have  been  omitted,  and 
only  sucb  portions  of  the  pleadings  as  are 
necessary  to  properly  present  the  case  bave 
been  stated. 

Jos^h  WlBby  and  Cotteral  &  Homor,  for 
plaintllb  In  error.  (Seoise  S.  Green  ami 
W.  E.  Earl,  for  defiendant  In  error  B.  T. 

Patton  &  Co. 

IRWIN,  J.  (after  stating  the  facts).  The 
only  question  Involved  In  this  appeal,  an* 
the  one  upon  which  the  case  turned  In 
the  district  court,  and  upon  which  this  ap- 
peal depends,  is.  did  the  Judgment  against  ' 
Melone  Brothers,  on  which  the  last  execu- 
tion was  Issued,  as  shown  by  the  record. 
In  1892.  become  dormant  during  the  pend- 
ency of  the  present  action?  And,  If  so, 
does  this  defeat  this  suit?  Plaintiffs  in  er- 
ror allege  that  this  Is  not  a  statutory  sup- 
plemental proceeding,  but  Is  an  Indepwident 
credltcnrs'  suit  It  seems  to  us  that  an  In- 
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specUon  of  the  pleadlhgs  will  clearly  demon- 
strate that  thlfi  nctlon  Is  what  Is  known  In 
law  as  a  credicw  .  bill.  Mr.  Blacky  In  his 
Law  Dictionary,  on  page  300,  defines  a 
creditors'  bill  as  follows:  "A  creditors'  bill, 
strictly.  Is  a  bill  by  which  a  creditor  seeks 
to  satisfy  his  debt  out  of  some  equitable  es- 
tate of  the  defendant  which  Is  not  liable  to 
levy  and  sale  under  an  execution  at  law." 
Now  the  proceedings  in  the  case  at  bar  had 
for  their  primary  object  the  collection  of  a 
Judgment  against  the  defendant  Melone 
Brothers,  and  in  favor  of  the  plaintlffB. 
They  sought  by  this  bill  to  subject  the  pro- 
ceeds of  a  certain  sale  of  goods  to  E.  T. 
Patton  &  Co.  to  the  payment  of  this  Judg- 
ment. This  action  was  based  entirely  upon 
this  Judgment,  and  had  no  other  purppse  or 
object  than  the  collection  of  this  Judgment, 
by  reaching  whatever  was  In  the  hands  of 
E.  T.  Patton  &  Co.,  as  the  proceeds  of  the 
said  sale,  or  whatever  should  properly  be 
In  their  bands,  as  the  result  of  the  sale  of 
these  goods,  and  applying  it  to  the  payment 
of  this  Judgment  debt.  Whatever  was  In 
the  hands  or  should  be  in  the  hands  of  E.  T. 
Patton  &  Co.,  as  the  result  of  the  sale  of 
said  goods,  was  a  chose  In  action,  which, 
according  to  the  statements  of  the  petition, 
in  equity  and  Justice  belonged  to  Melone 
Brothers.  It  was  of  that  nature  that  it 
could  not  be  reached  by  the  ordinary  process 
of  execution;  hence  the  plaintiffs'  resort  to 
this  extraordinary  method  to  subject  these 
proceeds  to  the  payment  of  this  Judgment. 
Therefore  we  think  It  clearly  comes  within 
the  definition  of  a  creditors'  bill.  This  being 
true,  let  us  next  consider  what  are  neces- 
sary conditions  precedent  to  such  an  action. 
The  United  States  supreme  court,  In  the 
cane  of  Tube  Works  Co.  v.  Ballou,  146  U.  S. 
523.  13  Sup.  Ct  166,  36  L.  Ed.  1072,  say: 
"Where  It  is  sought  by  equitable  process  to 
reach  equitable  Interests,  the  bill,  unless 
oQierwlse  provided  by  statute,  must  set 
forth  a  Judgment  Id  the  jurisdiction  where 
pie  suit  In  equity  is  brought,  the  Issuing  of 
an  «Eecution  thereon,  and  Its  return  unsat- 
isfied, or  must  make  allegations  showing  that 
It  is  ImpossIUe  to  obtain  such  a  Judgment 
in  any  court  within  such  Jorlsdictton."  Now 
It  logically  follows  that  if  there  must  be  a 
Judgment  and  an  execution  issued  and  re- 
tamed  unsatisfied,  when  it  appears  from  the 
record  that  a  Judgment  has  become  dormant, 
or  what  Is  known  In  coqimon  parlance  as 
outlawed,  so  that  an  execution  cannot  be  le- 
gally issued  thereon,  then  the  action  must 
fall.  As  the  proceedings  at  bar  are  simply 
in  aid  of  the  action  by  an  execution,  or,  in 
other  words,  are  ancUlary  to  an  execution, 
and  If  no  execution  could  be  legally  based 
upon  this  dormant  judgment.  It  seems  to  ue 
that  no  proceedings  In  aid  of  or  ancillary  to 
an  execQti'^n  could  be  based  upon  such  an  exe- 
cution. The  language  of  our  statute  Is  that. 
If  five  years  have  Intervened  between  the 
date  of  the  last  execution  Issued  on  the  Judg- 


ment and  the  time  of  suing  out  anoth^  exe- 
cution thereon,  such  Judgment  shall  become 
dormant,  and  shall  cease  to  operate  as  a 
lien  upon  the  estate  of  the  Judgment  debtor. 
Paragraph  4337,  St.  1893.  In  the  case  of 
Ross  V.  Duval,  13  Pet  45,  10  L.  Ed.  51.  the 
United  States  supreme  court  held:  "That, 
to  avoid  the  operation  of  a  statute  of  limita- 
tion, a  party  must  show  himself  to  be  with- 
in the  exception;  that  a  statute  operating  to 
bar  actions  on  judgments  bars  executions 
on  those  Judgments  also."  And  in  the  case 
of  McAleer  v.  Clay  Co.  (C.  C.)  42  Fed.  667, 
Judge  Shiras,  speaking  for  the  court,  made 
this  observation:  "The  answer  shows  that, 
before  the  amended  information  was  tiled, 
the  Judgment  became  inoperative  and  non- 
enforceable  by  reason  of  the  lapse  of  time 
creating  a  statutory  bar  to  its  enforcement." 
And  in  the  case  of  Ross  v.  Duval,  above  cit- 
ed, the  court  further  says:  "It  cannot  be 
supposed  that  the  legislature  would  bar  an 
action  on  a  Judgment,  and  still  authorize  an 
execution  to  be  issued  on  It  If  the  right  to 
an  execution  Is  barred,  the  right  to  a  writ 
of  mandamus  to  serve  the  purpose  of  an  ex- 
ecution must  be  likewise  barred."  And  In 
the  same  case  the  court  uses  the  following 
.language:  "It  Is  enough  to  know  that  the 
act  of  Virginia  of  1792  Imposes  a  limitation 
to  actions  and  executions  on  Judgments,  by 
which,  like  all  other  limitation  laws  of  the 
states,  a  Judgment  becomes  tnc^ieratlve.  An 
action  of  debt  will  not  He  upon  It,  nor  can 
it  be  revived  by  scire  facias;  much  less  can 
an  execution  be  Issued  upon  It  Its  vitality 
Is  gone  beyond  the  reach  of  l^al  renova- 
tion." We  are  aware  that  In  time  past  the 
courts  have  looked  with  disfavw  upon  stat- 
utes of  limitation,  but  we  think  the  ten- 
dency of  more  modem  authorities  Is  to  re- 
gard them  more  favorably,  and  they  are  now 
regarded  as  valid  and  meritorious  defenses. 
We  think  the  tendencies  of  modern  courts 
Is  to  put  the  defense  of  the  statute  of  lim- 
itations upon  the  same  plane  with  any  other 
legal  defense.  In  fact  Judge  Brewer,  speak- 
ing for  the  court,  In  the  case  of  Glaiu  t. 
Dorshelmer  (C.  C.)  23  Fed.  699,  says: 
"Wh«e  the  law  furnishes  to  a  party  a  sim- 
ple method,  If  proceeding  against  an  ulti- 
mate debtor,  and  he  falls  to  pursue  that,  we 
think  such  debtor  can  appeal  to  the  statute 
of  limitation  as  a  protection."  The  supreme 
court  of  North  Dakota,  In  the  case  of  Bank 
T.  Bralthwaite,  75  N.  W.  244,  66  Am.  St 
Rep.  653,  reviews  the  authorities  upon  this 
question  and  holds:  "A  Judgment  ceases  to 
be  valid  after  the  expiration  of  ten  years 
from  the  recovery  thereof,  unless  suit  is 
brought  thereon  within  ten  years,  and  even 
In  that  cfise  the  Judgment  Is  dead  for  all 
purposes  except  supporting  such  action.** 
That  where  supplemental  proceedings  are 
Instituted  while  the  Judgment  Is  alive  tb^ 
will  fall  to  the  ground  upon  expiration  of  the 
statute  of  limitations,  and  that  the  defend- 
ant may  move  to  and  have  them  set  aside 
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on  the  ground  that  the  judgment  bas  ceased 
to  be  valid.  Such  proceedings  are  not  an 
action  on  the  Judgment,  but  are  in  the  na- 
ture of  a  creditors'  suit,  to  enforce  the  col- 
lection thereof;  hence  their  pendency  is  no 
more  effectual  to  keep  alive  the  Judgment 
than  such  a  suit  or  an  execution  would  be. 
Chief  Justice  Corliss,  In  spealilng  for  the 
court,  said:  "When  once  It  is  ascertained 
Lbat  for  any  reason  there  Is  no  longer  any 
judgment,  the  proceeding  to  enforce  It  must 
fall  to  the  ground.  It  is  immaterial  whether 
the  judgment  has  been  paid,  or  has  ceased 
to  possess  life  owing  to  the  lapse  of  time. 
In  either  case  there  is  no  longer  any  Judg- 
ment left  to  support  the  steps  taken  to  en- 
force It.  A  strange  condition  of  the  law 
would  It  be  If,  after  the  Ueu  of  the  Judg- 
ment on  real  estate  had  been  lost,  and  after 
the  plaintiff  was  powerless  to  enforce  It  by 
execution,  and  despite  the  fact  that  he  could 
so  longer  give  to  it  new  life,  by  a  suit  upon 
it  resulting  in  the  recovery- of  a  new  Judg- 
ment, he  could  nevertheless,  through  a  re- 
ceiver in  supplementary  proceedings,  reach 
and  sell  the  debtor's  land  and  subject  all  of 
his  assets,  legal  and  equitable,  to  the  pay- 
ment of  the  same  outlawed  judgment."  In 
the  case  of  McAfee  v.  Reynolds  (Ind.  Sup.), 
reported  In  28  N.  E.  423,  18  L,  R.  A.  211,  30 
Am.  St.  Rep.  194,  it  is  said:  "The  decision 
that  a  valid  cause  of  action  may  be  lost  by 
mere  lapse  of  time,  pending  a  suit  to  en- 
fOTce  it,  is  a  striking  exception  to  the  gen- 
eral rule."  And  In  the  opinion  In  this  case 
Hr.  Justice  Elliott  makes  this  observation: 
"The  dilHculty  is  created  by  the  fact,  for  the 
fact  it  Is,  that  at  the  time  the  decree  was 
pronounced  the  Judgment  of  the  plalntiCE  bad 
ceased  to  have  any  force  as  a  lien.  The 
proposition  of  appellant  that  the  lien  of 
the  judgment  as  fixed  by  the  statute  cannot 
be  prolonged  by  the  courts  is  indisputably 
correct."  And  in  that  case  he  cites  Wells 
V.  Bower,  126  Ind.  115,  25  N.  E.  603,  22  Am. 
St  Rep.  570;  Shanklln  v.  Sims,  110  Ind. 
143,  11  N.  E.  32;  Brown  v.  Wuskoff,  118 
Ind.  560,  19  N.  E.  463,  21  N.  E.  243;  Apple- 
gate  T.  Edwards,  45  Ind.  329;  Albee  v.  Cur- 
tis. 77  Iowa.  644,  42  N.  W.  508;  Hutcheson 
V.  Grubbs.  80  Va.  251;  Boyle  t.  Maroney,  73 
Iowa.  70,  35  N.  W.  145,  5  Am.  St  Rep.  657; 
Spencer  v.  Hang,  45  Minn.  231,  47  N.  W. 
794;  Newell  v.  Dart,  28  Minn.  248,  9  N. 
W.  732.  And  the  United  States  supreme 
court  in  deciding  wherein  and  under  what 
circumstances  a  creditor  has  a  vested  right  in 
concealed  property,  in  Schofield  v.  Coke  Co., 
34  C.  C.  A.  334,  92  Fed.  269,  uses  the  follow- 
ing language:  "Whenever  a  creditor  has  a 
vested  right  In  or  lien  upon  property,  the  en- 
forcement of  which  is  hindered  or  rendered 
inadequate  by  a  fraudulent  conveyance  or 
locumbrance,  he  may  maintain  a  suit  in 
equity  to  remove  it,  without  exbatwtiug  his 
other  legal  remedies." 

We  think  that  the  invariable  rulings,  at 
least  so  far  as  we  bare  been  able  to  find 


them,  of  the  various  courts  have  been  that 
as  a  necessary,  absolute  condition  precedent, 
there  must  be  an  actual  subsisting  Judg- 
ment, to  support  a  creditors'  bill,  at  the  time 
of  rendering  the  decree  therein.  The  Min- 
nesota supreme  court  In  &  case  which  In 
principle  is  identical  with  the  case  at  bar, 
has  laid  down  what  we  think  to  be  the  true 
rule  In  such  cases,  in  the  case  of  Newell 
T.  Darti  reported  In  9  N.  W.  732,  which  was 
an  action  In  the  nature  of  a  creditors'  bill, 
brought  by  plalntllt  as  judgment  creditor  of 
defendant  Adolphus  Dart  to  reach  a  Judg- 
ment held  by  the  Judgment  debtor,  against 
defendants  Lewis  and  Shaubut  and  to  have 
It  applied  In  satlsfactiou  of  his  own  Judg- 
ment the  judgment  held  by  platntlfF  against 
Adolphus  Dart  was  rendered  and  docketed. 
January  23,  1870.  Execution  had  been  is- 
sued on  It  July  15,  1870,  and  returned  im- 
satlsfled  September  15.  1870.  An  alias  ex- 
ecution bad  been  issued  on  it  September  20, 
1878,  and  levied  the  same  day  upon  the  Judg- 
ment now  sought  to  be  reached  to  satisfy 
this  execution.  The  principal  reHef  sought 
by  plaintiff  Is  that  this  Judgment  held  by  his 
judgment  debtor,  Adolphus  Dart,  against 
Lewis  and  Shaubut'  be  appropriated  to  the 
payment  of  bis  own  Judgment  against  said 
Dart  &nd  be  for  that  purpose  ordered  sold 
under  the  alias  execution  issued  thereon,  as 
aforesaid,  and  stiU  in  the  bands  of  the  sher- 
iff. This  action  was  commenced  September 
21,  1878,  the  trial  of  the  action  was  dosed, 
and  the  cause  submitted  to  the  court  for  its 
decision,  July  11,  1880,  and  Its  decision  filed 
August  11,  1880.  The  case  was  afterwards 
twice  reopened,  once  on  application  of  de- 
feudants,  and  once  on  application  of  plain- 
tiff,, and  finally  submitted,  and  additional 
findings  filed,  September  17,  ISSO,  and  final 
Judgment  entered  thereon  October  8,  1880. 
Judge  Mitchell,  speaking  for  the  court  says- 
"The  plaintiff's  right  to  Ihe  relief  sought  de- 
pends entirely  upon  the  existence  of  his  Judg- 
ment This  action  is  wholly  ancillary  to  the 
judgment  and  in  aid  of  the  execution  issued 
thereon,  t<jr  the  purpose  of  reaching  a  cer- 
tain chose  In  action  of  the  judgment  debtor 
and  having  it  applied  In  satisfaction  of  the 
plaintiff's  judgment  Hence,  If  plaintiff's 
judgment  be  dead,  his  whole  case  falls  to  the 
ground.  It  is  provided  by  statute  'that  a 
Judgment  shall  survive  and  the  lien  thereof 
continue,  for  the  period  of  ten  years  and  no 
longer.'  Gen.  St  1878,  c.  06,  S  277  (Gen.  St. 
1894, 1  5425).  In  the  present  case  this  period 
expired  June  23,  1880,  and  during  the  pend- 
ency of  this  action;  hence  b^ore  the  final 
trial  and  decision  of  this  case,  and  before 
Judgment  rendered  therein,  plalntifTs  Judg- 
ment liad  ceased  to  exist  either  as  a  cause 
of  action  or  as  a  lien,  unless  kept  alive  by 
the  commencement  and  pendency  of  this  ac- 
tion beyond  the  statutory  period  of  10  years. 
We  do  not  think  the  pendency  of  this  actioi^ 
had  any  such  effect.  It  Is  not  In  any  proper 
seos^  as  before  remarked,  an  action  brought 
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upon  the  judgment  as  a  cause  of  action,  In 
order  to  obtain  a  new  Judgment,  but  simply 
an  action  ancillary  to,  aM  for  the  purpose 
of  obtaining  satisfaction  of,  an  existing  judg- 
ment. It  bas  been  repeatedly  beld  that  a 
pending  levy  of  an  execution,  made  during 
the  life  of  a  Judgment,  will  not  operate  to 
continue  the  life  or  Hen  of  a  judgment  be- 
yond the  statutory  period;  that  a  judgment 
creditor  must  sell  the  property  levied  upon 
within  the  statutory  period  of  the  life  of  the 
lien  of  the  judgment;  that  a  levy  during  that 
period  neither  creates  a  new  Hen  nor  ex- 
tends the  judgment  Hen;  that  nothing  but  a 
renewal  during  the  lite  of  the  Judgment  wUl 
continue  the  Hen  of  the  Jndgment;  that,  If 
an  execution  Is  issued  at  so  late  a  day  that 
a  sate  cannot  be  made  within  the  life  of  the 
judgment.  It  should  be  accompanied  by  a 
scire  facias  or  renewal."  And  he  there  cltM 
ns  authority  for  this  proposition:  Tenney  t. 
Hemenway,  53  HI.  97;  Gridlcy  v.  Watson. 
Id.  186;  Isaac  v.  Swift,  10  Cal.  7l,  70  Am. 
Dec.  698;  Bagley  v.  Ward,  37  Cal.  121,  99 
Am.  Dec.  256;  Rogers  v.  Druffel,  46  Cal.  654; 
Davis  T.  Ehrman,  20  Pa.  256;  Tufts'  Adm'r 
T.  Tufts,  18  Wend.  621;  Little  v.  Harvey, 
9  Wend.  157;  Roe  v.  Swart,  6  Cow.  294. 
And  the  court  further  says  In  this  case: 
"It  Is  true  that  these  are  all  cases  where 
the  Judgment  creditor  was  proceeding  en- 
tirely under  his  .execution  at  law,  against 
property  which  could  be  taken  and  sold  upon 
It.  But  we  think  they  are  In  principle  en- 
tirely analogous  to  the  case  at  bar.  We  fall 
to  see  any  distinction  In  principle  between  a 
case  where,  for  the  purpose  of  enforcing  his 
Judgment,  a  party  resorts  to  execution  to 
reach  property  liable  to  such  procesa,  and  a 
case  where,  for  the  same  purpose,  be  pro- 
ceeds by  creditors'  bill  or  supplementary  pro- 
ceedings to  reach  assets  not  subject  to  ex- 
ecution. In  both  pases  the  object  Is  the 
same,  to  reach  property  of  the  debtor  In  or- 
der to  satisfy  an  existing  judgment,  and 
there  Is  no  more  reason  why  a  creditors* 
bill,  or  supplementary  proceeding  <whlch  Is 
a  satisfactory  substitute  for  the  former), 
should  continue  the  life  of  a  Judgment  be- 
yond the  statutory  period  In  the  one  case, 
than  that  a  levy  nndcr  an  execution  should 
do  so  In  the  other.  We  are  therefore  of 
opinion  that  plaintiff's  judgment  became 
barred  and  ceased  to  .exist,  either  as  a  cause 
of  action  or  as  a  lien,  during  the  pendency 
.of  this  action.  It  Is  suggested  by  counsel 
that  a  new  Judgment  against  Adolphus  Dart 
might  be  rendered  In  this  action.  We  think 
such  relief  would  be  entirely  foreign  to  the 
nature  and  manifest  purpose  of  the  action." 
Now  It  seems  to  us  tliat,  changing  the  names 
of  the  parties,  and  changing  the  10-year  limi- 
tation of  the  Minnesota  statute  for  the  6- 
year  limitation  of  the  Oklahoma  statute,  the 
case  at  bar  and  the  case  cited  last  are  Iden- 
tical in  principle,  and  the  same  reasoning 
that  applies  to  the  Minnesota  case  will  apply 
to  the  case  at  bar.  The  language  of  our  stat- 


ute Is  that  Judgments  sball  be  barred  In  S 
years  from  the  date  of  the  last  execution, 
and  that  of  the  Minnesota  statute  that  they 
shall  be  barred  in  10  years.  In  the  case  at 
bar  it  Is  insisted  by  counsri  for  plaintiffs  In 
error  that  E.  T.  Patton  &  Co.  should  t>e 
made  to  account  to  plaintiffs  in  error  as 
fraudulent  trustees.  Now  If  they  can  be 
compelled  to  account  to  the  plaintiffs  In  er- 
ror. It  Is  by  Tlrtue  of  the  fact  that  the  plain* 
tiffs  In  error  are  bona  fide  judgment  cred- 
itors, and  that  that  relation  of  judgment 
creditor  Is  an  existing  relation  at  the  time 
that  this  decree  Is  sot^ht.  This  action  Ib 
brought  upon,  and  Is  entirely  ancillary  to, 
the  judgment  rendered  In  favor  of  the  plain- 
tiffs in  error  and  against  Melone  Broth^^ 
Now  unless  the  Judgment  is  a  subsisting 
cause  of  action  at  the  time  this  decree  In  fa- 
Tor  of  the  plaintiffs  In  error  Is  sought  then 
It  is  not  a  sufficient  foundation  upon  which 
this  proceeding  can  be  based.  We  take  it 
that  the  statute  of  limitations,  or,  as  it  is 
sometimes  called,  the  statute  of  repose,  in 
effect  entirely  wipes  out  the  legal  force  and 
effect  of  a  Judgment  and  that  a  Judgment 
once  rendered  dormant  by  the  operation  of 
the  statute  of  repose,  can  only  be  revived  In 
the  way  pointed  out  by  law.  In  the  case  at 
bar,  not  only  five  but  seven  years  had  elaps- 
ed since  an  execution  was  issued  upon  the 
judgment  against  Melone  Brothers,  and  in 
contemplation  of  law  such  Judgment  was 
legally  dead,  and  beyond  the  power  of  this 
or  any  other  court  to  breathe  Into  It  legal 
vitality,  as  the  time  provided  by  statute  In 
which  It  might  be  revived  had  long  since 
elapsed.  But  counsel  for  plaintiffs  in  error 
claim  that  although  this  Judgment  had  be- 
come dormant  by  the  lapse  of  time.  It  was 
revived  by  the  written  consent  of  Drury 
L.  Melone,  and  that  said  written  consent 
revived  the  judgment  with  all  its  original 
force.  We  do  not  think  this  can  take  the 
place  of  the  statutory  method  of  reviving  a 
Judgment  This  Judgment  was  against  not 
only  Drury  L.  Melone,  but  his  brolhw  and 
partner.  The  Judgment  was  against  Melone 
Brothers,  and  we  think,  whether  by  scire 
facias  or  any  other  method  of  reviving  a 
judgment  the  proceedings  must  be  against 
all.  We  do  not  think  that  Drury  L.  Melone, 
one  of  the  partners,  had  authc^ty,  long  after 
the  partnership  had  ceased,  to  revive  a  Judg- 
ment against  Melone  Brothers.  We  think  It 
may  be  laid  down  as  a  general  rule,  and  a 
rule  supported  by  the  great  weight  of  au- 
thority, that  all  parties  to  the  original  Judg- 
ment, If  living  and  not  discharged,  must  be 
made  parties  to  the  proceedings  to  renew  or 
revive  that  judgment  In  the  case  of  Pun- 
derburk  v.  Smith,  74  Ga.  515,  It  was  held 
that  If  one  was  not'made  a  party  and  served 
with  notice  to  revive  it  was  error  to.  revive 
the  Judgment  as  to  the  other  parties.  The 
whole  judgment  must  be  revived,  and  not  a 
part  of  It  Under  the  statute  of  Oklahoma 
Of  1893  (paragraphs  3517.  3518).  the  authority 
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of  a  partner- la  defined.  One  partner  cannot 
even  confess  Judgment  for  the  firm,  much 
lees  revive  a  Judgment,  unless  his  copartner 
has  wholly  abandoned  tbe  business,  or  Is  In- 
capable of  acting  in  tbe  premises,  and  If 
tbese  facts  existed  In  tbe  case  at  bar  tb^e 
should  bave  been  eome  sbowlng  made  of 
that  fact.  It  seems  to  us  tbat  any  action 
taken  by  one  partner,  long  after  tbe  firm 
■has  ceased  to  do  business,  in  attempting  to 
revive  actions  barred  by  the  statute  of  Umi- 
tatiops,  against  the  firm,  must  be  void,  la 
support  ot  the  doctrine  tbat  all  parties  to  the 
original  judgment  should  be  served  In  pro- 
ceedings to  renew  or  revive  tbe  Judgment, 
we  cite:  Bollnger  v.  Fowler,  14  Ark.  27; 
Greer  v.  Bank,  10  Ark.  456;  Finn  v.  Orab- 
tree,  12  Ark.  697;  Bowie  v.  Neale,  41  Md. 
124;  Davidson  T.  Alvord,  3  Ind.  1. 

It  seema  to  ns,  on  a  careful  review  of  this 
cause,  that  the  Judgments  against  Melone 
Brothera,  as  shown  by  this  record,  are  legal- 
ly dead:  Aiat  there  is  no  vitality  left  in 
them;  tbat  the  attempted  revival  on  the  part 
of  Drury  L.  Melone  is  wholly  void. — is  a 
nulUty;  and  In  fact  a  valid  and  existing 
Judgment  Is  necessary  before  a  decree  In  a 
case  of  this  kind  can  be  had,  and  without 
such  Judgment  in  active  force  an  action  of 
this  kind  must  fail.  This  being  true,  we 
think  that  tbe  action  of  the  district  court  in 
BOBtaining  the  demurrer  to  the  evidence, 
which  clearly  shows  tbat  the  Judgment 
against  Melone  Brothers,  In  favor  of  plalntifTa 
in  error,  was  dormant,  was  correct,  and  en- 
tirely in  accord  with  the  weight  of  authority. 
This  being  the  only  point  In  controversy,  and 
being  the  only  error  urged  for  a  reversal  of 
this  Judgment,  we  think  tbe  Judgment  of  the 
district  court  should  be  affirmed,  which  Is 
accordli^y  done,  all  the  Justices  concurring, 
except  BUBFORD,  O.  J.,  who,  having  tried 
tlie  cause  in  tbe  eoaxt  btfow»  took  no  part 
In  this  dedsion. 

01  Okl.  SU) 

WOODMEN  OP  THE  WOItLD  T.  GILLI- 
LAND. 

fSnpreoie  Court  of  Oklahoma.   Jan.  13,  1002.) 

FRATERNAL  INSURANCE  SOCIETIES— EXPUL- 
SION OF  MEMBERS— INSANE  MEMBERS— IN- 
TEHFBRANCE— CONSTRUCTION  OP  RULES. 

1.  Willie  it  is  trne  that  fraternal  insurance 
societies  have  the  power  to  expel  a  member, 
snch  expulsion  must  be  in  strict  accordance 
vith  the  ralee  of  the  society,  and  in  the  man- 
ner prescribed  by  its  conittitutiou;  and  where 
it  is  shown  that  the  expulsion  of  a  member  was 
vttbOQt  jurisdiction,  or  contrary  to  the  rules, 
or  la  violation  of  the  constitution  of  the  so- 
riety,  or  in  violstion  of  the  terms  of  the  cer- 
tificate of  insurance,  such  expulsion  is  null  and 
Toid,  and  it  is  not  incumbent  oa  such  member 
to  take  steps  to  have  it  reversed  or  set  aside. 

2.  Under  a  provision  of  tbe  constitution  of  a 
fraternal  life  insnrance  society  which  provides 
that:  "Upon  satisfactory  evidence  of  at  least 
two  phyBieians  that  a  Tienoficiary  member  of 
this  order  is  insane,  and  totally  incapable,  from 
neb  insanity,  to  attend  to  tbe  payment  of  his 
assessments  and  dues,  and  in  addition  thereto, 
financially  unable  to  pay  the  some,  the  camp 


of  which  he  is  a  member  shall  pay  tbe  same 
from  its  general  fund,  or,  if  a  member  at 
large,  then  the  sovereign  camp  or  beneficiary 
head  camp  of  his  jurisdiction  shall  pay  from 
its  general  fund  all  arrearages  since  he  became 
insane  or  incapable:  provided,  that  he  shall 
not  have  been  in  arrears  more  than  three 
months:  and  provided,  further,  that,  in  case 
of  the  insanity  of  any  member  financially  able 
to  pay  his  assessments  and  dues,  the  eover^gn 
clerk,  head  clerk,  or  clerk  of  his  camp,  as  the 
case  may  be,  shall,  within  thirty  days  after 
knowledge  thereof,  notify  in  writing,  and  under 
seal  of  tbe  camp,  the  guardian  or  conservator 
of  said  insane  member,  and  the  beneficiary  or 
beneficiaries  named  in  the  c«tlflcate  of  said 
insane  member,  the  fact  of  Ills  insanity,  and 
the  amount  of  Iiis  assessments  and  does  unpaid 
by  him,  and  require  payment  th»-eof  forth- 
with ;  and  if  the  same  be  not  paid  within  sixty 
days  thereafter,  and  also  thereafter  continue 
the  payment  of  assessments  and  dues  within 
the  time  prescribed  by  the  constitution  and  laws 
of  the  oraer,  then  and  in  such  case  the  beneQ- 
ciary  certificate  shall  become  canceled,  and 
held  as  of  no  vnlidity  against  the  order."— three 
distinct  classes  of  members  are  provided  for. 
Under  the  first  part  of  said  section,  provision 
is  made  tor  a  class  known  and  described  as 
those  who  are  insane,  and  from  such  insanity 
incapable  of  attending  to  the  payment  of  as- 
sesionents  and  dues,  and,  in  addition  to  soch  in- 
capacity, are  financially  nnable  to  pa^  -  tbe 
same;  and  In  the  second  part  of  this  section  is 
classed  what  are  known  as  "members  at  large," 
who  are  members  admitted  by  dispensation  of 
the  superior  or  head  camp,  where  the  local 
camp  Has  been  dissolved,  and  who  pay  as- 
sessments to  the  head  camp;  and  by  the  last 
part  of  said  section  another  and  entirely  dif- 
ferent class  of  members  is  provided  for  (that 
is,  those  members  who,  although  insane,  aro 
financially  able  to  pay  their  assessments  and 
dues):  and  before  one  coming  within  the  pro- 
vIrIoos  of  the  latter  clanse  can  be  legally  ex- 
pelled from  the  society,  so  as  to  canc^  his 
beneficiary  certificate,  all  of  the  requirements 
and  conditions  made  necessary  to  be  perform' 
ed  by  the  society  must  be  complied  with,  and 
if  the  notice  required,  and  the  time  of  pay- 
ment provided  for  in  said  section,  t>e  not  given, 
such  beneficiary  certificate  cannot  be  canceled 
by  tbe  society.  Such  notice  and  time  are  con- 
ditions precedent  to  the  right  of  the  society  to 
cancel  such  certificate. 

3.  ITader  the  provision  of  the  constitution  of 
a  society.  "If  the  member  holding  this  certifi- 
cate shall  become  so  far  intemperate,  or  use 
opium,  cocaine,  or  chloral  to  such  an  extent 
as  to  impair  his  health,  *  *  *  or  should  die 
from  disease  resulting  from  his  own  vicious  or 
intem[>erate  or  immoral  habits,  •  •  *  this 
certificate  shall  be  nnll  and  void.  *  *  *"  an 
instruction  that:  "The  burden  is  upon  the  de- 
fendant to  prove  by  a  preponderance  of  the 
evidence  that  deceased  was  addicted  to  the 
use  of  cocaine  or  other  drag  roeuttoned  in  the 
policj'  or  beneficiary  certificate  to  such  an  ex- 
tent as  to  impair  his  health,  or  tbat  his  death 
was  occasioned  from  a  disease  resulting  from 
his  own  vicious,  intemperate,  or  immoral  hab- 
its, bi^  the  impairment  of  deceased's  health 
from  the  use  of  such  drug  must  have  existed 
to  such  an  extent  that,  If  it  had  not  been  for 
the  result  produced  from  tiie  use  of  such  drug, 
the  deceased  would  not  have  died  at  that  time" 
— is  not  reversible  error.  The  latter  part  of  tiUs 
instruction  will  be  treated  as  merely  descriptive 
of  what  is  meant  by  "impairment  of  health." 

4.  In  construing  the  rules  and  laws  of  a 
fraternal  insurance  company,  the  court  will  pnt 
upon  them  a  liberal  construction,  and  give  to 
the  language  such  meaning  as  will  tend  not  to 
defeat,  but,  rather,  to  carry  out.  the  mnnifefit 
Intention  of  the  parties,  and  will  promote  the 
object  of  the  issuing  and  acceptance  of  the 
certificate  consistent  with  the  ruleo,  regula- 
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tioDfl,  and  reqairementfl  of  the  society;-  and 
if  a  proTision  of  the  certificate  or  the  constitn- 
tion  of  the  aocietr  ia  anaceptible  of  two  reason- 
able coustmctions,  one  sustaining  and  one  de- 
feating the  certificate,  the  former  will  be 
adopted. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Oklahoma  county; 
before  Justice  B.  F.  Barwell. 

Action  by  Fannie  Gllllland  against  the 
Woodmen  of  the  World.  Judgment  for 
plaintiff.  Defendant  brings  error.  Affirm- 
ed. 

This  Is  an  action  commenced  In  the  dis- 
trict court  in  and  for  Oklahoma  county,  Okl. 
T.,  September  21,  1809.  by  Fannie  GilHland, 
plaintiff,  against  the  Woodmen  of  the  World, 
defendant.  The  petition  alleges  that  defend- 
ant is  a  <!orporation  organized  and  legally 
chartered  in  the  state  of  Nebraska,  being  an 
order  composed  of  a  soTereign  camp,  bene- 
ficiary head  camps,  and  certain  subordinate 
camps,  having  for  its  object,  among  other 
things,  to  combine  white  male  persons  of 
sound  bodily  health,  exemplary  habits,  and 
good  moral  character,  between  the  ages  of 
18  and  62,  into  a  secret,  fraternal,  benefici- 
ary, and  benevolent  order,  and  providing, 
among  other  tilings,  that  upon  the  death  of 
any  beneficiary  member  who  has  compiled 
with  the  lawful  requirements  of  the  order 
there  shall  be  paid  a  sum  not  to  exceed  $3,- 
000  to  the  person  or  persons  named  In  his 
certificate  as  beneficiary  or  beneficiaries, 
which  beneficiary  or  beneficiaries  shall  be  bis 
wife,  children,  adopted  children,  parents, 
brothers,  sisters,  or  other  relatives.  It  Is 
farther  alleged  in  said  petition  that  prior  to 
March  8. 1896,  one  a  C  Gllilland.  the  son  of 
the  plalntifl,  was  a  member  of  said  order, 
and  bad  paid  all  sums  required  of  him  as 
Bucb  membw;  that  his  local  camp  was  Choc- 
taw Camp,  No.  1S2.  one  of  the  local  camps 
of  said  order,  located  at  Choctaw  City,  Okla- 
homa county,  Okl.  T.,  and  that  as  snch  mem- 
there  was  dnly  Iraned  to  him  a  certifi- 
cate, duly  aubscTlbed  and  sealed,  under  date 
of  March  8, 1888,  in  and  by  which  the  plain- 
tiff was  named  the  beneficiary,  and  by  the 
terms  of  which  the  defendant  undertook, 
promised,  and  AgneA  to  pay  h^  the  sum  of 
^IjOOO  iqxm  the  death  of  said  member,  and 
on  March  6^  1899,  at  Luther,  Oklahoma  coun- 
ty, Okl.  T.,  and  more  than  one  year  aftor  he 
became  said  member,  the  said  G.  G.  Gllll- 
land died;  t2iat  after  he  became  said  mem- 
ber, and  np  to  the  time  of  his  death,  said 
C.  0.  Gllllland  paid  all  sums  and  did  all  acts 
required  of  him  as  such  member  In  order  to 
keep  such  certificate  in  force;  and  that  In 
consequence  and  by  virtue  of  said  certificate 
there  Is  now  due  the  plaintiff  from  the  de- 
fendant the  sum  of  ¥t.O0O,  together  with  the 
Interest  thereon  at  the  rate  of  7  per  cent 
per  annum  from  March  6,  1800,  and  the  costs 
of  this  suit.  To  this  petition  the  defendant 
filed  a  motion  with  the  court  to  strike  out 
the  secMid  aud  third  paragraphs  of  plaintiff's 


petition.  Said  motion  was  ovemiied  by  the 
court,  after  which  the  defendant,  on  the  20th 
day  of  October,  1809.  filed  a  general  demur- 
rer to  the  petition,  which  was  by  'the  court 
overruled.  Afterwards,  on  the  28th  day  at 
November,  1809,  the  defendant  filed  its  an- 
swer to  the  petition  of  the  plaintiff.  By  said 
answer  it  denies  each  and  every  allegation 
of  plaintiff's  petition;  says  it  is  not  liable  to 
the  plaintiff  ns  alleged  In  said  petition,  or 
on  finy  other  account.  It  admits  by  said  an- 
swer that  It  is  a  corporation,  and  legally 
chartered  under  the  laws  of  the  state  of 
Nebraska,  and  that  it  la  a  secret  order,  or- 
ganized under  the  provisions  alleged  in  the 
first  paragraph  of  plaintiff's  petition;  and 
the  defendant  also  admits  that  one  C.  C 
GlUiland  became  a  member  of  xme  Oboctaw 
Camp,  No.  132,  one  of  the  local  camps  of  the 
defendant  sod  that  a  certificate  was  issued 
to  him  as  alleged  In  said  petition,  but  it  says 
that,  by  reason  ct  said  0.  0.  GlUlland's  fait 
ure  to  comply  vfitb  the  constitution  and  the 
laws  (tf  said  defendant,  his  certificate  became 
forfeited,  and  was  at  the  time  of  his  death 
of  no  fwce  and  effect  whatever.  And,  fur- 
ther answering,  the  defendant  denies  any 
and  all  liabilllr  to  the  plaintiff  under  and  1^ 
virtue  of  said  certificate.  The  case  was  tried 
in  the  district  court  In  and  tor  said  Okla- 
homa county,  Okl.  T..  by  a  Jury,  In  the  pres- 
ence of  and  under  the  instructions  of  the 
court,  at  the  April  term  thereof,  1900,  and  a 
verdict  found 'in  fftvor  of  the  plaintiff  and 
against  the  defendant  In  the  sum  of  ¥1,074.' 
20.  A  motion  for  a  new  trial,  having  been 
regularly  and  legally  made,  was  overruled 
by  the  court,  and  Judgment  rraid^ed  on  the 
verdict  Defendant  assigns  the  action  of  said 
court  as  error,  and  brings  the  cause  here  for 
review. 

Brome  &  Burnett  and  Maxey  A  Graftoo, 
for  plaintiff  in  error.  H.  H.  Howard  and  0. 
B.  Ames,  for  defendant  In  error. 

IRWIN,  J.  (after  stating  the  facts).  While 
there  are  numerous  asslgnmoits  of  error  in 
this  case,  the  counsel  tax  idalntiff  in  error 
have  In  their  1»rief  condensed  them,  and  nar- 
rowed the  argument  to  but  two  central,  ob- 
jective pohits,  and  we  will  follow  this  plan 
in  our'  discussion  of  the  case.  Coonsel  say, 
"The  first  question  is,  it  being  an  admitted 
fact  In  the  case  that  Gllllland  was  suspend- 
ed on  the  Ist  day  of  March,  1889.  for  non- 
payment of  the  February  assessmrait,  and 
being  suspended  at  the  time  of  his  death, 
can  plaintiff  recorer?"  Let  us  bri^y  consid- 
er the  question,  and  ascertain  from  the  rec- 
ord and  the  evidence  in  the  case  what  the 
correct  answer  thereto  should  be.  Section 
131  of  the  constitution  of  the  defendant  com- 
pany, which  is  made  a  part  of  the  beneficiary 
certificate  and  the  contract  of  Insurance,  is 
as  follows:  "Upon  satisfactory  evidence  of 
at  least  two  physicians  that  a  bpneficlaiy 
memlier  of  this  order  Is  Insane,  and  totally 
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incapable  from  rach  insanity  to  attend  to  the 
payment  of  his  assessments  and  dues,  and. 
In  addition  tli»«to,  flnauclally  unable  to  pay 
the  same,  the  camp  of  which  he  is  a  member 
■hall  pay  the  same  frmn  its  genwal  fund,  or. 
If  a  member  at  large,  then  the  sovereign 
camp  or  beaeflciary  bead  camp  of  his  Juris- 
dictitm  shall  pay  from  Its  general  fund  all 
arrearages  since  he  became  Insane  or  Incapa- 
ble: provided,  he  shall  not  have  been  in  ar^ 
rears  more  than  three  months:  and  provid- 
ed, further,  that,  In  case  of  the  Insanity  of 
any  member  flnanclally  able  to  pay  his  as- 
sessments and  dues,  the  sovereign  clerk, 
head  clerk,  or  clerk  of  his  camp,  as  the  case 
may  be,  shall,  within  thirty  df^s  after 
knowledge  thereof,  notify  In  vrrlting,  and  un- 
der seal  of  the  camp,  the  guardian  or  con- 
servator of  said  Insane  member,  and  the 
beneficlar>-  or  beneficiaries  named  In  the  cer- 
tificate of  said  insane  member,  the  fact  of 
his  Insanity,  and  the  amount  of  his  assess- 
ments and  does  nnpald  by  blm,  and  require 
paj-ment  thereof  forthwith;  and  If  the  same 
be  not  paid  within  sixty  days  thereafter,  and 
also  thereafter  continue  the  payment  or  as- 
sessments and  dues  within  the  time  prescrllK 
ed  by  the  constltntlon^d  laws  of  the  order, 
then  and  In  such  case  the  beneficiary  certifi- 
cate shall  become  canceled,  and  held  as  of 
no  validity  against  the  order." 

Xow,  this  section  manifestly  makes  pro- 
Ttslon  for  three  distinct  classes  of  members: 
(1)  Those  who  are  insane,  and  from  such  in- 
tantty  Incapable  <rf  attending  to  the  payment 
Hi  assessments  and  dues,  and,  in  addition 
thereto,  are  financially  unable  to  pay;  (2) 
what  Is  known  as  "members  at  large"  (with 
this  class  we  have  nothing  to  do  In  this 
case);  and  (3)  members  who  are  insane,  but 
are  financially  able  to  pay.  In  the  iirst  class 
hciein  referred  to,  when  snch  members  are 
so  nnfwtunate  as  to  become  in  arrears  in 
assessments  or  dues,  provision  Is  made 
whereby  the  same  can  be  paid  out  of  the 
gneral  fund,  provided  they  shall  not  be  be- 
bind  beyond  a  limited  terra,  to  wit,  three 
months.  For  this  class  provision  is  made  In 
the  first  part  of  section  131.  But  when  we 
come  to  read  tfae  latter  part  of  this  section. 
It  will  be  readily  seen  that  an  entirely  dif- 
(eroit  and  distinct  class  of  members  is  men- 
tltmed,  described,  and  provided  for,  to  wit, 
bisane  members  financially  able  to  pay  their 
assessments  and  dues;  and  as  to  such  mem- 
bers a  different  provision  is  made,  and  the 
manner  of  dealing  with  them  In  case  they 
are  In  arrears  Is  entirely  different,  and  the 
sectlni  clearly  points  out  the  way  in  which 
the  beneflclary  certificate  of  such  member 
can  be  canceled.  This  section,  like  a  stat- 
ute, most  be  constmed  In  accwdance  with 
Its  aqtress  terms;  and  vrhm  a  way  is  point- 
ed out  for  the  cancellation  of  a  c^tlficate, 
and  the  manner  of  procedure  in  such  case  is 
clearly  expressed,  this  way  must  be  fol- 
lowed, to  the  exclusion  of  others.  Such 
provisions  should  be  constmed  most  strong- 


ly against  the  party  seeing  to  defeat  the 
certificate.  If  the  language  used  is  capable 
of  two  equally  reastmable  constructions,  that 
one  should  be  adopted  which  will  sustain, 
rather  than  the  one  which  will  defeat,  the 
object  of  the  certificate.  Certificates  of  in- 
surance stiould  not  be  canceled,  or  the  right 
of  a  ben^clary  forfeited,  for  reasons  which 
are  purely  tectmical.  But  we  think  the  lan- 
guage of  this  section  is  susceptible  of  but 
one  rational  and  reasonable  construction.  It 
lovvides  In  clear,  oondse,  and  express  terms 
what  the  society  must  do  before  the  certifi- 
cate of  insurance  shall  become  canceled. 
What  must  they  do?  "The  sovereign  cUxk, 
bead  clerk,  or  clerk  of  his  camp,  as  the  case 
may  be,  shall,  wlthhi  thirty  days  after 
knowledge  thereof  [the  insanity  of  the  mem- 
ber], notify  In  writing,  and  under  the  seal 
of  the  cami),  the  guardian  or  c<mservator  of 
such  insane  member,  and  the  IwneBcIary  or 
beneficiaries  named  In  the  certificate  of  sudi 
insane  member,  the  fact  of  his  insanity, 
and  the  amount  of  assessments  end  dues  un- 
paid by  him,  and  require  payment  thereof 
forthwith;  and  If  the  same  be  not  paid 
within  sixty  days  thweafter,  and  also  these- 
after  continue  the  payment  of  assessments 
and  dues  within  the  time  prescribed  by  the 
constitution  and  laws  of  the  order,  then 
and  in  such  case  the  beneficiary  certificate 
shall  become  canceled,  and  held  as  of  no 
validity  against  the  order."  Now,  was  the 
insured  in  this  case  Insane?  Of  this  fact 
the  proof  leaves  no  room  for  doubt,  and  it  Is 
conceded  by  both  sides.  Next,  was  he  able 
to  pay  his  dues  and  assessments?  That  he 
was  is  one  of  the  allegations  of  the  petltl(m, 
and  it  Is  nowhere  in  express  terms  denied. 
That  he  was  Is  shown  by  the  testimony  of 
the  witness  Morgan:  "Q.  Well  he  was  still 
doing  business  then,  during  that  time,  and 
handling  money,  was  he  not?  A.  Yes,  sir. 
Q.  And  was  able  to  produce  a  dollar  or  two 
at  any  tUne?  Do  you  know  that  to  be  a 
fact?  A.  Yes,  sure."  And  the  fact  Is  far- 
ther shown  from '  the  testimony  of  Dr. 
Hughes,  where  he  testifies  that  he  went  to 
the  clerk  of  the  camp,  took  out  the  money,  . 
and  offered  to  pay  the  dues  and  assessmffltts; 
and  there  Is  no  proof  of  any  kind  contradict- 
ing this  fact.  If  he  was  a  member  of  the 
order,  having  a  cOTtlficate,  was  insane,  uid 
financially  able  to  pay  his  dues  and  assess- 
ments, then,  according  to  the  terms  ot  sec- 
tion 131  of  the  constitution,  before  that  cer- 
tificate could  be  legally  canceled,  or  he  be 
suspended  or  expelled  from  the  ordtf,  ^ 
dork  must  serve  the  notice  thmin  specified, 
and  give  the  60  days  for  payment  th«ein 
provided  tm.  In  this  way,  and  no  other, 
could  It  be  done.  Did  the  derk  do  so?  No. 
Why?  The  plaintiff  in  earn  says,  becanse 
the  clerk  did  not  have  knowledge  of  the  in- 
sanity  of  the  member.  But  does  the  failure 
to  give  notice  of  Insanity  on  tfae  part  of  the 
membw  or  the  beneficiary  suspend  or  expel 
the  member,  <w  work  a  cancellation  ot  bis 
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certificate,  by  the  terms  of  secthm  131,  which 
Is  the  only  section  applicable  to  bis  case? 
Who  was  ta  the  better  position  to  ascertain 
and  give  notice  of  this  fact.— the  beneficiary, 
or  the  clerk  of  bis  camp?  It  la,  no  doubt, 
the  case  many  times,  and,  from  anything 
shown  by  the  evidence  to  the  contrary,  may 
have  been  the  fact  In  this  case,  that  the 
beneficiary  bad  no  knowledge  that  the  In- 
sane person  was  a  member  of  the  order. 
These  certificates  are  generally  taken  oat 
for  the  protection  of  aged  fathers,  mothers, 
and  children,  who,  trom  their  condition, 
age,  and  surroundings,  may  not  be  In  a  posi- 
tion to  ascertain  the  fact  of  Insurance,  or 
the  necessary  steps  to  be  taken  to  protect 
tbehr  rights  and  interests  tbereln;  and  to 
require  such  beneficiaries  to  give  notice  to  the 
head  camp  or  the  local  camp  might  be  ask- 
ing than  to  give  notice  of  something  they 
had  no  knowl^ge  of;  and  It  would  certainly 
be  a  hardship  to  charge  them  with  this  duty, 
and  then  make  a  forfeiture  of  the  policy  the 
penalty  for  the  failure  so  to  do,  while,  on 
the  other  hand,  the  clei^  of  the  camp  has 
the  books  of  the  camp,  which,  no  doubt,  con- 
tained a  list  of  the  members  and  their  resi- 
dence. The  head  camp  has  the  original 
application,  which  always  contains  the 
name  and  address  of  the  member.  The  derfc 
knows  from  the  books  that  the  member  is 
In  arrears,  and  it  certainly  would  seem  that 
hte  duty  would  require  some  attempt  or 
some  effort  on  his  part  to  ascertain  the 
cause;  and,  his  duty  attended  to,  the  in- 
sanity of  the  member  would  be  ascertained. 
But  the  best  argument  on  this  question  la 
that  the  order  nowhere  \n  express  terms 
provides  that  the  failure  to  give  such  notice 
by  the  member  or  bis  beneficiary  shall  work 
a  forfeiture  of  the  cerUflcate,  and  we  have 
no  right  to  Interpolate  such  a  meaning  into 
it.  The  class  of  members  described  in  the 
first  part  of  section  131,  to  wit,  those  who 
are  insane,  and  also  financially  anable  to 
pay  their  assessments  and  dues,  are,  to  a 
eertaln  extent;  treated  as  Bubjecta  of  char- 
ity. For  sncta  members,  not  simply  because 
tbey  are  Insane,  but  because  tbey  are  flnan- 
dally  unable  to  pay,  the  camp  will  make 
payments;  and  In  such  case.  If  the  arrears 
do  not  exceed  three  months,  tbe  purely  char^ 
liable  office  of  the  order  will  take  charge  of 
the  case.  The  second  part  of  section  131 
also  applies  to  Insane  members,  but  <HQly 
such  as  are  flnanclally  able  to  pay  their  as- 
sessments and  does.  Here  the  case  Is  dtf- 
fvent.  Tbe  member  may  be  an  object  of 
IncAilgence  and  sympathy,  perhaps,  but  cer- 
tainly not  of  charity.  He  Is  able  to  pay, 
and  presumed  to  be  willing,  but  not  capable, 
menteUy,  of  giving  attention  to  tbe  matter. 
Consequently  he  Is  shown  indulgence.  The 
beneficiary  is  reasonably  presumed  to  be  aide 
and  willing  to  pay,  and  to  desire  only  tbe 
(^portunlty.  Hmiesty  and  fair  dealing 
would  dictate  ttiat  before  tbe  order  could 
cancel  the  certificate  of  such  a  member,  and 


thus  defeat  the  object  and  purpose  of  bis 
insurance,  a  reasonable  effort  should  be 
made  to  satisfy  the  demands  of  the  ord» 
ont  of  his  property. 

Counsel  for  plaintiff  in  error  cite  ns  to  20 
Pac.  473,  30  Pac.  400,  and  31  Patw  733.  as 
sustaining  their  contention  in  this  case. 
These  authorities  all  cite  the  same  case. — 
Modern  Woodmen  v.  Jameson,  first  decided 
In  the  supreme  court  of  Kansas  March  5, 
1892,  reported  In  29  Pac.  473.  A  rehearing 
was  granted,  and  tbe  case  again  decided 
July  8,  1892,  and  reported  In  80  Pac.  460. 
A  second  rehearing  was  granted,  and  the 
case  again  decided  November  5,  1882,  ,and 
reported  in  31  Pac.  733.  But  we  think  these 
authorities  are  not  in  point,  for  the  reason 
that  the  coDStlttttlon  and  cotlflcate  Issued 
by  the  Modem  Woodmen  of  America  con- 
tain no  such  provision  as  Is  contained  in 
section  131  of  the  constitution  under  consid- 
eration, nor  anything  similar  thereto.  We 
have  made  diligent  and  careful  search,  and 
have  been  unaUe  to  find  a  provision  similar 
to  this  In  the  constitution  or  laws  .of  any 
other  fraternal  or  benevcdent  order.  None 
of  the  cases  cited,  and  no  adjudicated  case 
we  have  been  able  to  find  after  a  careful 
search,  has  been  passed  upon  under  such  pro* 
visions.  It  seems  in  this  particular  thla  or- 
der stands  alone;  hence  none  of  the  cases 
attempt  to  construe  the  language  herein 
nsed,  and  we  get  no  substantial  aid  or  as< 
sistance  In  the  decision  of  this  case. 

To  come  back  to  the  question  propounded 
by  tbe  counsel  at  the  threshold  of  their 
brief,  to  wit:  Was  Gllllland  suspended  at 
the  time  of  his  death?  When  viewed  In  the 
light  of  section  131,  we  are  compelled  to 
answer,  "No."  He  was  not  legally  sos- 
pended,  because  he  was  not  suspended  In 
the  manner  required  by  section  131  of  the 
constitution,  which  Is  a  part  of  the  certifi- 
cate Issued  to  the  member  1^  the  defends 
ant  and  is  a  part  of  their  contract  of  In- 
surance, that  may  be  and  Is  binding  on  the 
order;  and  hence  any  attempt  tbe  order 
may  have  made  to  suspend  fabn  In  tJis 
month  of  MarCb,  1899,  for  nonpayment  of 
the  February  assessment  or  to  caned  bis 
beneficiary  certificate  for  that  reason,  was 
null  and  void,  and  the  member  was  under 
no  obligation  to  take  any  steps  to  set  aside 
or  vacate  the  same.  Neither  do  we  tiblnfc 
the  defendant  society  can  complain  that 
this  rule  Is  a  harsh  one,  as  ft  is  one  made 
by  themselves.  They  made  this  constiCn- 
tlon,  containing  all  the  prorislona.  Includ- 
ing the  (me  contained  in  section  131.  They 
made  It  a  material  and  vital  part  of  the 
certificate  Issued  to  Gllllland,  and  a  mate- 
rial and  vital  part  of  the  contract  of  Insnr- 
ance  with  him,  and,  if  they  wlah  now  to 
bold  thto  beneficiary  to  tbe  Sbylock  letttf 
of  the  rule,  they  cannot  reasonably  com- 
plain if  Justice  Is  meted  ont  to  them  in 
kind.  If  they  take  tbelr  pound  of  flesh,  tbey 
must  abstain  from  drawing  Christian  blood 
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not  Indoded  in,  tbe  strict  letter  of  their  con- 
tract. This  one  feature  of  the  order  may 
iiave  been  the  one  of  all  others  -which  in- 
duced the  member  to  join.  This  may  hare 
beoi  its  chief  recommendation  to  the  public, 
—its  Btnmgest  drawtaig  card.  Now  to  hold 
that  an  orto  mi^t  recommend  ttaelf  to  the 
public,  because  of  this  feature  of  insurancp. 
and  then  sblrl^  responsibility  and  aslc  to  Ik 
rellered  from  liability  when  such  feature 
becomes  unprofitable  to  them,  is  unreasonp- 
able.  The  d^aidant  is  only  fadd  by  the 
.  terms  of  a  law  which  it  bas  made  tw  Itself. 
If  ttie  position  of  plaintiff  in  error  was  t«i- 
aUe  (that  is,  if  immedlatdy  upon  faUure 
to  pay  assessments  and  dues  the  certiflcate 
of  a  member  became  invalid  and  of  no 
effect),  what  erase  or  meaning  would  there 
be  hi  the  language  of  section  131.  "And  if 
tbe  same  be  not  paid  within  sixty  days 
thereafter.  *  •  •  them  and  in  that  case 
the  braefldaty  certiflcate  shall  beccmie  cud- 
celed  •  *  •"?  What  sane,  rational  bo- 
man  being  would  vfac  write  or  liuert  such 
language  Into  the  constitittion  of  a  benevo- 
knt  wder,  if  the  dm^le  n<mpaymen< 
duel  or  assesamenta  of  a  member  suspended 
him,  and  fcvfelted  tbe  rights  of  the  bene> 
fldiuy  under  the  certiflcate?  Such  a  con- 
Rtmctlon  is  too  rldlcnlously  absurd  to  be 
coasldoed  for  a  mmnent.  It  Is  another 
lllustratira  of  tbe  old  adage,  "It  makes  some 
dlffoence  whose  ox  Is  gored."  This  sec- 
tloii  is  a  good  tiling  to  catch  dew  membors 
with,  but  will  never  do  to  pay  losses  by. 
Hie  rule  bweln  laid  down  does  not  In  any 
vay  militate  ^^inst  the  well-estaMlsbed 
ud  universal  rule  that  where  no  special 
rules  were  adopted,  and  no  special  ezcep- 
tloos  mad^  failure  to  pay  assesBments  or 
does  suspends  the  member;  that  audi  pro- 
visions are  self-executing;  and  that  sick- 
aess  or  insanity  Is  no  excnse;  and  the 
casM  cited  by  plaintiff  in  error  lay  down 
this  rule,  and  we  fully  agree  with  It.  Bood 
T.  Association  (C.  C.)  31  Fed.  62;  Madeira 
T.  Society  (C.  C.)  16  Fed.  749;  Hawkshaw 
T.  Supreme  Lodge  (a  a)  29  Fed.  773;  Mod- 
em Woodmen  v.  Jameson  (Kan.)  29  PtiC, 
473.  But  these  were  all  cases  where  <^ 
ders  made  no  exception  in  favor  of  sick  and 
Insane  members.  Tbe  Modem  Woodmen 
makes  no  exception  for  Insane  members,  and 
leaves  It  entirely  to  local  camps  to  look 
after  and  provide  for  sick  ones.  In  this 
opinion  we  are  not  holding  this  order  to 
snythlng  more,  other,  or  different  than  tbe 
assurance  it  gives  to  all  who  Join  It  Bind- 
ing it  by  no  rule  or  no  law  It  has  not  made 
for  itself,  we  are  not  overriding  the  rules 
and  laws  of  the  order  in  the  name  of  good 
conscience  or  for  humanity's  sake»  but  are 
enforcing  the  rules  and  laws  it  has  made,  in 
the  name  of  commoti  honesty. 

The  second  question  presented  for  our  con- 
sideration by  plaintiff  In  error  Is.  had  GIUI- 
laiid  forfeited  his  certificate  by  the  use  of 
cocaine?  Tbe  section  relating  to  this  sub^ 


Jeet  is  tbe  ^th  snbdlvision  of  section  68  of ' 
the  constltutloh  of  tbe  Woodmen  of  tbe 
World,  and  reads  as  follows:  *at  the  mem- 
ber holding  this  certificate  shall  be  con- 
victed of  a  felony,  or  shall  be  exp^ed  from 
the  ordw,  or  become  so  far  intempmtte,  or 
use  oidates,  cocaine,  w  chloral  to  such  an 
extrat  as  to  impair  his  health  or  to  produce 
delirium  tremens,  or  sboidd  die  in  conse- 
g^mce  of  a  du^,  or  while  engaged  In  war. 
ta  by  his  own  band  or  act,  whetbo:  sane 
or  Insane,  or  by  the  hands  of  tbe  beneficiary 
or  beneficiaries  mmed  berein,  except  by  ac- 
cident, or  by  ihe  hands  of  Justice,  or  from 
a  disease  restdtlng  from  his  own  vi<HouB,  In- 
tempoate,  or  immoral  haUts,  or  In  conse- 
quence of  the  vicdation  or  attempted  vliAa- 
tion  of  the  laws  of  the  state  or  of  tbe 
United  States,  or  ot  any  other  prorlDce  w 
nation,  or  if  any  of  the  statanents  or  dec- 
larations in  the  ai>pllcatlon  fw  membov 
sblp.  and  upon  the  fUth  of  which  this  cer^ 
tificate  was  issued,  shall  be  found  in  any 
respect  imtrae.  this  certificate  shall  be  null 
and  void  and  of  no  effect,  and  all  mtmeys 
which  shall  have  been  paid  and  all  rli^ts 
and  benefits  which  may  have  accrued  on 
account  of  this  certificate  sball  be  abso- 
lute forfeited,*  without  notice  or  swvlce." 
Tbe  Question  as  to  wbetbw  the  member 
used  cocaine  to  such  an  extmt  as  to  Im- 
pair his  health  was  purely  one  of  fact  for 
the  Jury  to  determine  from  the  erldoicfc 
The  plaintiff  in  oror  claims  the  fact  is 
estaUlshcKl  beyond  any  controversy  by  tbe 
evidfflkce.  We  have  cartfnily  examined  the 
entire  evidence,  and  cannot  agree  with  this 
statement  We  ftill  to  &aA  a  single  witness 
who  Bw«rs  that  he  ever  saw  blm  take 
cocaine,  or  that  he  has  any  personal  knowl- 
edge of  the  Het  Some  of  the  physicians 
give  It  as  their  opinion  that  he  used  it  but 
most  of  them  say  that  th^  do  not  know. 
Others  base  their  belief  tiiat  he  used  it  by  the 
tMt  that  he  bousAt  it  of  a  travding  sales- 
man, and  Hie  further  fact  that  they  had 
found  empty  botties  which  had  contolned 
cocaine,  after  his  death,  at  his  place  of  busi- 
ness. But  these  circumstances  lose  a  great 
deal  of  their  force  when  we  consider  that  bis 
business  was  running  a  drug  store,  where 
snch  drugs  were  bous^t  ai^  si^  The 
courts  have  held  that  the  testimony  of  phy- 
sicians Is  competent  in  snch  cases,  but  have 
nowhere  held -that  it  was  conclusive.  Such 
testimony  may  be  weighed  by  tbe  Jury,  but 
may  not  satisfactorily  establish  tbe  fact  to 
tbe  Jury.  But  be  that  as  It  may.  this  was 
a  question  of  fact  entirely  witiiln  tbe  prov- 
ince of  the  Jury  to  decide. 

,Tbe  plaintiff  in  error  claimed  the  court 
improperly  instructed  tbe  Jury  as  to  the  law. 
The  Instruction  complained  <tf  Is  as  f^lows: 
"The  burden  is  upon  thfe  defendant  to  prove 
by  a  prepond«rance  of  the  evidence  that  the 
deceased  was  addicted  to  the  use  ot  cocaine, 
or  other  drug  mentioned  in  the  policy  «■ 
beneficiary  certificate,  to  such  an  octoit  as 
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*  to  Impair  his  bealfh,  or  tbat  bis  death  was 
occMloned  from  a  disease  'resulting  from 
hla  own  Tlclons,  intemperate,  or  Immoral 
bablts;  but  tbe  Impairment  of  deceased's 
health  team  the  use  of  such  drag  must  hare 
«Elsted  to  sncb  an  extent  that  It  contributed 
to  deceased's  death,  and  must  bare  alsted 
to  such  an  extent  that.  If  It  bad  not  been 
for  the  result  produced  hj  use  of  such 
drug,  the  deceased  would  not  have  died  at 
'  that  time."  That  part  of  the  Instruction 
particularly  complained  of  to  where  tbe 
court  tells  the  Jury  "that  tbe  Impairment  of 
deceased's  health  from  tbe  use  of  such  drug 
must  bare  existed  to  such  an  extent  that, 
If  It  bad  not  been  from  tbe  results  inoduced 
ftom  tbe  use  of  said  drug,  tbe  deceased 
would  not  have  died  at  tbat  time."  This 
jrartlon  of  tbe  Instruction,  we  tbhsk.  must  be 
construed  as  merely  deserlptire  of  wbtft  Is 
meant.  In  law,  by  the  term  "lmpalrm«it  of 
health,"  and  would  be  so  understood  by  tbo 
Jury. 

It  Is  patent  from  the  reading  of  tbe  cwsU- 
tntion  of  tbe  order,  from  subdlrtslon  5  of  sec- 
tion 58.  and  ^m  the  certificate  In  thla  case, 
tbat  tbe  limitation  as  to  the  use  of  drugs 
was  lutraided  to  guard  i^lnst.  and  protect 
the  society  from,  the  physloU  effect  of  sudi 
drug  on  Uie  member,  and  to  i»rotect  the  or- 
der from  an  extrahasardous  risk  on  ac<iount 
ot  lnterap«ance  or  the  use  of  drags  In  Its 
members,  and  was  not  designed  to  afford 
protection  to  the  order  as  against  tbe  moral 
effect  npon  Its  m»nbers.  It  It  had  been  tbe 
Intention  of  the  order  to  guard  against  ob- 
jectionable or  Immcral  persons  becranli^ 
membws  of  the  order,  tbey  would,  as  they 
bad  the  undoubted  right  to  bare  done,  have 
made  the  use  of  tbe  drug  In  any  degree  a 
cause  for  expulsion,  or  would  bare  made  all 
persons  addicted  to  tiie  use  of  sucih  drug  In- 
eligible as  members.  This  society  being  a 
fraternity  or  brotherhood,  the  order  wouU 
have  the  right  to  make  all  necessary  «ud 
reasonable  rales  and  r^ataUims  to  elevate 
and  keep  up  a  high  standard  <tf  morals  among 
Its  membm,  and  to  provide  tbat  none  but 
those  who  were  and  would  continue  to  be 
persons  of  high  moral  character,  temperate, 
and  reputable,  should  become  or  remain  mem- 
ben.  As  was  said  by  Lwd  Coleridge  in  the 
case  of  Soothcombe  v.  Merriman,  Car.  &  M. 
28^  cited  In  Am.  ft  Eng.  Enc.  Law,  p.  689, 
note  0:  'The  society  have  a  right,  from 
many  motives  of 'tbelr  own,  to  act  upon  what 
rules  they  please,  and  to  stipulate,  as  In  tills 
case,  that,  even  though  a  man's  health  be 
not  Impaired,  every  person  wbose  life  Is  In- 
sured at  their  office  shall  be  a  person  of 
temperate  habits.**  So  It  seems  to  us  that 
It  Is  apparent  that  It  was  only  tbe  physical 
^eet  of  tbe  drug,  and  not  Its  moral  effect, 
that  the  section  was  aimed  at,  and  hence  the 
language  "to  such  an  extent  as  to  Impair  his 
health."  If  It  had  been  tiie  m<wal  etteet,  its 
use  would  have  been  entirely  prohibited. 
Now,  what  to  "impairment,"  within  the  mean- 


ing of  this  section  <rf  tbe  constitution  and  tbe 
certificate?  We  think  it  reasonable  to  say 
It  la  that  condition  of  healfb  which  would 
enhance  or  increase  tiie  hasard  ot  tbe  Insure 
ance  company.   It  wlU  not  be  xnesomed  that 
the  company  were  seeking  to  protect  or  in- 
suro  against  hto  own  vicious  habltn^  and  save 
blm  from  any  pains  be  might  suffer  from  tiie 
use  of  cocaine,  unless  such  pains  in  some  way 
affected  the  rights  or  Interests  of  the  com- 
pany, at  In  scnne  d^ree  conti^ted  to  its 
Injmy.  Thte  tow  of  the  order  waa  intraided 
as  a  protection  ot  tbe  order.  In  seeing  to 
construe  a  tow,  one  ot  the  prindpal  guides 
Is  to  ascertain,  if  possible,  the  object  the 
towmaking  power  had  In  view.  In  maUng 
thto  rule  tbe  orAet  was  seeking  to  ax  and  de- 
fine the  rte^to  of  tbe  other  cMitracting  par- 
ties. This  was  a  ccmtract  of  insurance^  Tbe 
order  adopting  thto  sectiim  of  the  constltntioa 
was  one  party  to  the  contract;  the  insured 
was  the  other  party.  Now,  it  wUI  be  pre- 
sumed tbe  insured  at  tbe  time  of  making 
the  contract  was  fully  capable  at  looking 
after  and  protecting  hto  own  rights  'in  the 
contract;  hence  we  bare  a  rlg^t  to  presume 
that  tbe  <Hrder,  in  making  thto  sectitm,  were 
seeing  to  protect  themselves.  If  so,  what 
would  it  be  roasmiable  to  suppose  It  meant 
and  Intended  by  the  provtolon  against  using 
cocaine  to  the  extent  of  Impairing  bis  healtii? 
Tbe  order  was  not  financially  or  pecontorlly 
Interested  In  the  health  ot  the  Insured,  only 
as  it  tended  In  some  degree  to  affect  Its  In- 
terests by  increasing  the  hazard  assumed  by 
It   Tbe  Itablllty  of  the  order  only  accrued 
at  the  death  of  the  member.  Any  impat^ 
ment  of  health  which  could  posirtbly  afftet 
tbe  Interests  ot  tiie  taisurance  company  must 
to  some  degree  cause  or  hasten  the  event 
wblch  would  cause  It  to  pay  the  cortlflcate. 
to  wit,  the  death  of  the  member.  The  order 
were  not  called  upon  by  this  certificate  to  pay 
tbe  91,000  mentioned  therein  wh«a  «*  because 
the  member  was  sick,  or  because  hto  healtii 
was  Impaired,  but  their  ttobfiitr  depended 
solely  upon  hto  deatii.  In  tbat  evost,  and  no 
other,  was  It  to  pay;  hmce  any  sickness  or 
impairment  of  health  which  did  not  In  any 
degree  hasten,  cause,  or  cbntrlbute  to  that 
effect  would  not  In  any  way  affect  tiie  toter^ 
eat.  of  tbe  company.  In  other  words,  If  the 
deceased  lived  Just  as  long  with,  as  be  wonM 
have  without,  the  drug,  thm  the  interest  of 
the  company  was  not  In  any  way  affected 
by  the  use  of  such  drug.   Sui^Kwe,  for  U- 
lustration,  in  place  of  spinal  meningitis,  It 
bad  been  a  stroke  of  lightning  that  caused 
the  death  ot  tiie  member;  would  It  be  tosist- 
ed  tiiat  the  company  could  defend  because 
tbe  deceased  bad  used  cocaine?  We  thtok 
not,  for  the  very  good  reason  that  the  use  of 
the  Amg  could  not  have  In  any  way  affected 
the  risk  of  the  company,  or  rendered  Its  pay- 
ment any  more  speedy  than  it  otherwise 
would  have  been.   Hence  we  take  It  to  be  a 
reasonable  construction  of  ttie  language  used 
that  the  order  only  Intended  to  protect  Itself 
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agalnat  such  a  nee  of  drnge  as  would  cause 
an  Impalxment  of  healtii,  tending  In  some  de- 
gree to  make  deatli  more  Immlnoit  or  life 
more  uncemin.  It  Is  not  rrasonable  to  sup- 
pose  that  the  order,  In  making  fbls  provision, 
waa  seekli^  to  protect  anytblag  trat  ItB  own 
interests,  and  wbat  It  Intended  to  ^Tlde  tot 
by  this  provision  of  the  consUtutlcKi  was  that 
hy  the  Intemperance  or  the  nse  ot  drags  the 
Insured  should  not  have  prcjudldally  affected 
the  interests  and  rl^ts  of  the  order,  and 
tbis  Is  all  that  Is  meant  or  Intoided  by  the 
^ovfslon  prohibiting  Intemponnce  or  the  use 
ot  cocaine  or  othw  drugs  to  the  extent  of  Im- 
pairing the  health  of  the  Insured;  and  the 
Instruction  complained  -of  ouly  stated  this 
rule  of  construction  to  the  Jury,  and  conse- 
quently was  not  erroneous. 

Counsel  fear  i^lntUC  In  error  cite,  to  aus- 
tatai  their  contention  that  this  Instruction 
WM  error.  13  Am.  ft  Sng.  Bna  Iaw  (1st 
Ed.)  p.  69;  but  an  examlnatfon  of  this  an- 
thorltr  will  show  that  the  iffovlsion  under 
coQBlderatlon  thore  was  'Mihat.  If  tiie  insured 
shall  beccnne  Intemperate  in  his  luU)it8,  the 
Shan  be  void";  being  the  case  of  MlUer 
T.  iDsnranee  Ga,  31  Iowa,  210,  7  Am. 
122,  which  Is  a  very  different  provision  from 
the  one  In  this  case;  This  provision  con- 
strues itadf,  and  hoice  has  no  at^pllcatlon  to 
the  case  at  bar.  They  also  cite  Insurance  Go. 
T.  Haxelett,  106  Ind.  212,  4  N.  B.  B82.  65  Am. 

192.  In  this  cas^  while  the  contract 
of  Insurance  contained  a  provision  very  sim- 
ilar to  the  one  in  the  case  at  bar,  it  also  con- 
tained another  provision,  which  made  the  pid- 
ic;  not  absolutely  void,  but  only  voidable  at 
tbe  will  of  the  company;  and  the  court  In 
this  case  do  not  attempt  to  give  a  constrao* 
Hon  to  this  provision,  but  only  discuss  the 
QnestUm  as  to  which  of  these  jvovlslcmB 
Aould  contrcd.  Hence  thtei  case  does  not 
■UKtain  or  tend  to  sustain  the  contention  of 
plalntlfl  in  orror.  But  It  does  ccaitain,  how- 
ever, much  valnable  law  applicable  to  this 
esse.  We  believe  that  the  true  rule  of  con- 
•traction  in  cases  like  this  Is  that  the  court 
via  give  to  tbe  language  such  a  liberal  con- 
ttmctUm  as  will  tend  rather  to  sustain  than 
to  d^eat  the  certificate,,  consistent  with  the 
laws  and  rales  ot  the  brda?;  that  benefl- 
dary  certificates  of  Insurance,  having  been 
designed  for  the  relief  of  those  who  are 
needy  and  helpless,  should  not  be  defeated 
of  thetr  purpose  on  grounds  and  for  reasons 
whldi  are  purtiy  technical;  that  a  forfeiture 
Till  not  be  enforced  unless  it  Is  clearly  de- 
manded by  £be  rales  governing  the  constrac- 
tkm  of  wrlttai  agreunents.  When  a  policy 
of  insiBance  c<mtains  Inconsistent  or  contra- 
dieti»y  provisions,  it  Is  tbe  rule  that  the  pro- 
visions most  favorable  to  the  Insured  will  be 
adopted.  Monlor  v.  Insnraaee  Co.,  Ill  U.  S. 
33S.  4  Sup.  Ct.  466,  28  L.  Bd.  447;  First  Kat. 
Bank  V.  HartA>rd  Fire  Ins.  Co.,  95  U.  8.  673, 
21  L.  Ed.  563.  Courts  will  constrae  a  con- 
tract of  Insorance  liberally,  so  as  to  give 
It  ^ect,  rather  than  to  aviild  it.  Conditions 


Which  create  forfeitures  win  be  construed 
most  strongly  against  the  insurer.  Only  a 
stera  legal  neoeaslty  will  hidnce  such  a  con- 
Btnictlon  as  will  nullify  the  policy.  Carson 
T.  InsuraiUK  Co.,  43  N.  J.  Law.  300,  30  Am. 
Bep.  584;  Insurance  Co.  v.  Wallace,  93  Ind. 
7;  Bliss,  Ins.  1 385.  In  the  case  of  Insurance 
Co.  V.  Haselett,  above  cited,  the  Indiana  court 
says:  "Tbo  policy  before  us  having  been 
presumably  pr^red  by  the  company,  and 
containing  on  its  face  Inconslstwt  or  am- 
biguous stlpulatifHis  as  to  the  oonsequences 
which  should  result  from  Intempcarance,  the 
meaning  most  favorable  to  assured  must  be 
attributed  to  It.**  In  the  case  of  Burfchard 
V.  Insurance  Co.,  102  Fa.  262,  48  Am.  Bep^ 
206,  the  court  says:  "When  a  party  uses  an 
expresskm  ot  his  liability  having  two  mean- 
ings, one  broadw  and  tbe  other  more  narrow* 
and  each  equally  pnAiaUe,  he  cannot,  after  acr 
ceptance  by  the  other  contracting  party,  set 
the  narrow  constractlon."  It  is  repugnant 
to  our  8«ue  of  Justice  to  allow  the  insurance 
company  In  this  case  to  defeat  the  object  of 
this  Insurance,  and  dedarft  a  forfeiture  vt 
this  certificate  on  grounds  whidi  are  purely 
technical,  and  on  account  alleged  vloia- 
tlMis  of  the  terms  of  the  policy  whl(^  did 
not  and  could  not  in  any  way  injure  the  com- 
pany, or  In  any  degree  affect  its  rights  or  In- 
terests. 

Finding  no  aror  in  the  record,  the  judg- 
m«it  of  the  court  below  is  affirmed.  AH  vi 
the  justices  c(menrring,  except  Justice  BUB- 
WELL,  who,  having  tried  the  cause  in  the 
court  bdow,  took  no  part  In  this  decision, 
and  JnsUce  McATBB,  not  sltthig. 

(8  Idaho,  191) 

STATE  V.  QUONG. 
(Supreme  Court  of  Idaho.  Jan.  15,  1902.) 
cbNSTrrcmoNix  law-citt  ordinangbs— 

BVIDBNCa 

1.  Under  the  provisions  of  section  2,  art.  12, 
Const.  Idaho,  cnles  have  the  power  to  make 
and  enforce  police  reKolatione  punishing  mie- 
denieanorB,  notwithstanding  there  Is  a  general 
lav  of  the  state  defining  and  pnniafaiDg  the 
same  offense. 

2.  Evidence  that  the  complaining  witness 
was  bruised  may  be  given  upon  the  trial  of 
a  criminal  action  by  a  witness  who  examined 
snob  complaining  witness  the  day  following 
the  battery  charged,  where  such  evidence  is 
not  relied  on  to  prove  the  corpus  delicti. 

(Syllabus  by  the  Court.) 

Appeal  from  district  conrt,  Ada  county; 
Geo.  H.  Stewart,  Judge. 

Charley  Quong  was  convicted  of  battery, 
and  appeals.   Affirmed.  . 

Hawley  &  Puckett  and  Silas  W.  Moody, 
for  ai^llant  Frank  Martin,  B,  J.  Franl^, 
and  J.  J.  Blake,  for  the  Stote.  - 

QUARTOS,  C  J.  The  appellant  was  pros- 
ecuted In  the  police  magistrate's  court  at 
Boise  City  upon  the  charge  ot  battery,  and 
from  Qie  judgment  therdn  r^odoed  an  ap- 
peal was  token  to  the  district  court  of  the 
Thhrd  Judicial  district,  In  and  tor  Ada  coun- 
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ty,  when,  titH>b  a  trial  de  doto,  the  appel- 
lant was  convicted  by  a  Jnry  of  his  selection, 
and  sentenced  to  pay  a  fine  of  |75  and  the 
cost  of  the  action;  and  from  the  JucUfinent 
of  the  said  district  court  the  appellant  ap- 
peals to  this  court  The  appellant  moved 
for  a  new  trial  in  the  court  below,  which 
was  denied,  and  he  also  appeals  from  the 
order  denying  him  a  new  trlaL 

One  of  the  grounds  of  the  motion  for  a 
new  trial  was  the  Insufficiency  of  the  evi- 
dence to  support  the  verdict,  and  a  number 
of  particulars  whorels  appellant  claims  that 
the  evidence  was  Insnfflclent  are  speelfled  in 
the  statement  on  motion  for  a  new  triaL 
We  have  carefully  fficamlned  the  evidence 
and  find  that  there  was  a  aubstantlal  con- 
flict ther^n;  evidence  on  behalf  of  the 
state  tending  ta  prove  the  cba^e,  and  evi- 
dence on  behalf  of  the  ai^tant  tending  to 
disprove  the  same.  Under  repeated  ded- 
Blons  of  this  court,  and  under  tiie  oret- 
■whtAming  w^ght  of  authority,  tiie  verdict 
of  the  jury  rendered  und«  such  drcnm- 
stances  will  not  be  disturbed. 

The  flrst  «Tor  of  law  assigned  and  relied 
upon  f<Mr  a  reversal  is  that  the  court  erred 
In  overruling  the  appellanl^fl  objection  to 
the  Introduction  of  any  evidence  under  the 
complaint  on  the  ground  tliat  It  did  not  state 
a  public  ^ense.  It  la  not  questioned  tibat 
the  complaint  states  specifically  acts  consti- 
tuting the  crime  of  .battery,  but  counsel  tot 
appellant  insists  that,  Inannuch  as  battery 
is  a  crime  under  the  general  criminal  atat- 
ntea  of  this  state,  the  munidpallty  cannot 
enact  an  ordinance  making  it  a  crime,  and 
that  appellant  could  not  be  legally  prose* 
euted  and  punished  under  such  ordinance, 
as  the  ordinance  omfllcts  with  the  general 
law  of  the  state.  We  cannot  sanction  this 
contention.  The  ordiumce  Is  not  In  conflict, 
but  in  hannony,  with  the  general  law.  The 
authority  ot  the  city  to  enact  police  regula- 
tions, and  to  enforce  them,  whow  th^  do 
not  contravene  any  general  law  of  the  state, 
is,  under  the  provisions  of  our  constitution, 
beyond  question.  The  municipal  govern- 
ment may  not  take  from  the  citizen  any  con- 
stitutional right,— has  no  power  to  do  so,— 
yet  the  express  provisions  of  section  2. 
art.  12,  the  power  to  make  and  enforce  sani- 
tary and  police  regulations  Is  expressly  giv- 
en to  cities  and  towiu.  The  object  of  the 
jHWlslon  Is  apparent  Its  necessity  urgent 
The  burden  of  policing  the  difTerent  cities 
shotrid  not  be  thrown  upon  the  state,  nor  up- 
on the  county  In  which  the  particular  city 
In  qneatiwi  may  be  aituated.  A. prompt  and 
efficient  pidlce  service  la  absolutely  neces- 
sary to  a  well  r^Eulated  and  conducted  dtr' 
This  question  was  settied,  u  far  as  Judicial 
action  la  Concerned,  In  the  case  of  State  v. 
Preston  <Idaho)  88  Pac.  686,  where  the  same 
quration  here  urged  was  raised,  and  de- 
cided advnsely  to  appellants  cimtenti<m. 
Ree.  alsok  In  re  BIdenbaugh  (Idaho)  40  Pac. 
12. 


The  second  error  assigned  is  that  the  trial 
court  erred  in  permitting  the  vMce  magis* 
trate,  McOinty,  to  testify  to  bmlaes  npMi 
the  p&noa.  ct  the  complaining  witness  the 
day  f<rflowing  the  assault  This  was  not  er^ 
ror.  The  evidence  was  Introduced  to  prove 
a  onroboratlng  circumstance,  and  not  ta 
prove  the  cninis  delicti,  and  was  not  relied 
upon  for  the  latter  purpose. 

The  tiilrd  and  remaining  error  assigned  is 
that  the  court  erred  In  denying  aKwIlanta 
motion  for  a  new  trial  upon  the  ground  that 
"the  verdict  was  against  law,"  and  tiiat  '*the 
verdict  was  contrary  to  the  evidence."  What 
we  said  in  tiie  outset  disposes  of  the  ques- 
tion as  to  the  aufficloicy  ot  the  evidence; 
and  the  ground  upm  which  we  are  asked  to 
hold  that  the  verdict  Is  against  law  la  that 
the  defendant  was  prosecuted  under  a  city 
ordinance,  and  not  under  tite  general  law  ot 
the  state.  We  have  also  disposed  of  this 
question  heret<MCore  In  this  opinion. 

It  Is  argued  m  behalf  of  tiie  ivpellant  that 
he  was  denied  a  constitntlmial  right  In  tin 
police  court  by  being  denied  a  Jnry  trial 
therein.  This  question  is  dehors  tiie  record: 
The  app^hut  appealed  to  the  district  court 
had  a  trial  de  novo,  and  appealed  from  tiie 
Judgmmt  of  the  district  court  Tbe  pro- 
ceedings In  the  police  court  are  not  btfora 
us  tar  review,  except  .tlie  complaint  Itselt 
and  are  not  In  the  record. 

Finding  no  errtt'  In  the  record,  tiie  Judg- 
ment and  order  appealed  from  are  affirmed. 

SULUVAM  and  STOOKSLAOER,  JJ..  caa- 
cur. 

(8  Idaho,  187) 
STATU  V.  SANFORD. 
(Supreme  Court  of  Idaho.  Jan.  14,  1902.) 
CRIMINAL  LAV— INSTRVCTIONS. 
Tbe  instruction  In  a  crimiual  Case  to  tlH 
effect  that  the  poesesrion  of  recentiy  stolM 
property,  when  nnezplained,  la  a  eircnnistance 
from  which  guilt  may  be  inferred,  is  not  erro- 
neoua. 

(Sfltabus  by  the  Court.) 

Appeal  from  district  court,  Nez  Perce  coun- 
ty; E.  a  Steele,  Judge. 

Arthur  J.  Sanford  was  convicted  of  grand 
larceny,  and  appeals.  Affirmed. 

James  W.  Reld,  for  appellant  Frank 
Martin,  Atiy.  Gen.,  for  the  State. 

QUABLE8,  C.  7.  The  ai^Dant  was  prsse- 
cnted  In  the  district  court  In  and  for  Nes 
Perce  county  upon  a  carlinlnal  complaint 
charging  him  with  the  crime  of  gnnd^lar- 
ceny,  was  tried  by  a  Jury,  convicted,  and 
duly  aentcnced  lay  Judgm«it  of  said  court 
He  moved  for  a  new  trial,  wbStSt  was  de- 
jiled  him,  and  from  the  Judgmoit  of  con- 
viction and  order  denying  a  new  trial 
peala  to  this  court 

Tbe  flrst  error  assigned  to  as  follows: 
"The  court  erred  In- bis  charge  to  the  Jury  la 
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reference  to  the  possession  of  recently  stolen 
prcperty,— more  partlcnlari;  the  words  is  ft 
^Uty  circnmstauce,  and  should  be  consid- 
ered by  you.' "  A  careful  examination  of 
the  Instruction  to  which  this  error  apparent- 
ly refers  shows  that  the  Inatractlon  was  not 
erroneous.  The  language  used  Is  somewhat 
unfortunate,  but  the  Instructttm  conveyed  to 
the  Jury,  who  could  get  no  different  Idea 
therefrom,  the  role  of  law  that  possessltm  of 
recently  stolen  prcperty  is  a  chrcnmstance 
from  which,  when  unexplained,  the  gnilt  of 
the  accused  may  be  inferred. 

The  second  error  assigned  Is  as  follows: 
*rrbe  court  erred  In  falling  to  Instruct  the 
Jury  that  the  evidence  was  not  sufficient  to 
mpport  a  verdict  of  gnUty."   And  the  third 
error  assigned  amounts  to  the  same,  being 
in  words  as  follows:   "The  court  erred  In 
not  instmcting  the  Jury  to  bring  In  a  verdict 
of  not  gnllty."  We  have  carefully  examined 
the  record  in  this  case,  and  are  of  the  vpin- 
ion  that  the  evidence  introduced  at  the  trial 
was  sulBcieot  to  sustain  the  verdict  of  the 
Jury.   The  evidence  sufficiently  proved  the 
title  in  the  horses  alleged  to  have  he&a  stoim 
in  the  complaining  witness,  James  Ham- 
mond.  That  said  Hammcnad  was  pasturing 
said  horses  near  the  Clear  Water  river,  above 
LewlstOD,  in  the  pasture  of  one  A.  L.  Long, 
and,  without  the  knowledge  and  consent  of 
tiie  owner  or  of  said  Long,  said  horses  were 
taken  and  carried  away  from  said  premises 
about  the  middle  of  January,  1900.  Posses- 
sion about  that  time  of  said  horses  was 
proven  to  have  been  In  the  appellant  That 
about  the  25th  day  of  February,  1900,  and 
about  one  month  after  the  larceny  of  said 
horses^  the  owner  thereof,  the  said  com- 
plaining witness,  Hammond,  met  the  appel- 
lant, w^ho  then  had  possession  of  said  horses, 
and  inquired  of  him  as  to  the  whereabouts 
ot  said  horses,  giving  to  the  appellant  a 
minute  description  of  tibe  same,  wberenpon 
the  appellant  declared  that  he  knew  noth- 
ing of  them.   The  evidence  shows  that  short- 
ly before  this  the  appellant  had  pat  said 
horses  In  a  pasture  near  the  city  of  Lewis- 
ton;  that  about  this  time  appellant  removed 
said  horses  and  carried  them  over  Into  the 
state  of  Washington.   Good  faith  and  com- 
mon honesty  on  the  part  of  the  appellant 
required  him  to  inform  comtdalning  witness 
that  he  had  possession  of  said  horses,  and 
claimed  title  to  them  by  purchase  from  a 
stranger,— the  defense  to  this  case  made  by 
appellant.   He  did  not  do  this,  but  sought 
to  secrete  and  conceal  his  possessloD  of  same 
from  the  ovm&e  thereof.   This  case  Is  un- 
like the  cases  of  State  v.  Seymour  (Idaho) 
61  Pac.  1033,  and  State  v.  Marquardseii 
(Idaho)  62  Pac.  1034,  relied  upon  by  the  ap- 
pellant to  obtain  a  reversal. 

Finding  no  error  In  the  record,  the  Judg- 
ment and  order  appealed  from  are  affirmed. 

SULLIVAN  and  STOOKSIiAGBB.  JJ.,  con- 


9  Ids&o,  900) 

ANDBRSON  V.  CREAMBRT  PACKAGB 
MFG.  CO. 

(Supreme  Court  of  Idaho.  Jan.  17,  1902.)  . 
USURY— INTSNT— CHATTEL  MORTOA.GE— LIEN. 

1.  Where  a  note  provides  for  interest  at  10 
per  cent,  per  annom  both,  before  and  after  Judg- 
ment, and  it  does  not  appear  tiiat  there  was  a 
corrupt  intent  on  the  part  of  the  lender  to  re- 
ceive an  tmlawful  rate  of  intraeet.  it  is  not  a 
nsnrions  contract. 

2.  Where  machinery  is  pnrdiased  for  use  in 
a  permanent  building  under  a  contract  that  the 
macliinery  shall  remain  the  property  of  the 
Bcller,  or  where,  after  such  machiuery  is  placed 
in  such  bnilding,  a  cbattel  mortgage  is  given 
hy  the  porchaeer  to  the  seller  upon  such  ma- 
chinery, a  real  estate  mortgage  of  prior  date 
to  the  purchaser  of  such  machinery  is  not  a 
lien  upon  such  machinery,  and  the  mortgagor 
has  a  right  of  action  to  fcnreclose  his  chattel 
mortgage. 

{Syllabus  by  the  Court) 

Appeal  from  district  court,  Bear  Lake 
coim^;  Jo  C.  Bich,  Judge. 

Actlen  by  John  A  Anderson  against  the 
Creamery  Pa<^ge  Manufacturing  C<unpany. 
Judgment  fw  defendant,  and  plalntlfB  ap- 
peals. Reversed. 

John  A.  Bagley,  for  appellant  Alfred 
Budge,  for  lesptmdent 

STOCKSLAGER,  J.  This  case  comes  here 
for  review  from  three  Judgments  rendered 
by  the  district  court  of  Bear  Lake  County. 
On  the  21st  day  of  June,  1899,  C.  J.  Ander- 
son and  Margaret  Anderson,  defendants, 
executed  to  plaintiff,  John  A.-  Anderson,  a 
promissory  note,  to  wit:  "Four  years  after 
date,  for  value  received,  we,' or  either  of  us-, 
promise  to  pay  to  John  A.  Anderson  three 
thousand  one  hundred  dollars,  negotiable 
and  payable  at  the  Manufacturers'  National 
Bank  of  Racine,  Wis.,  in  U.  S.  gold  coin, 
with  interest  at  the  rate  of  10  per  cent,  per 
annnm  from  date  until  paid,  both  before 
and  after  Judgment;  and,  if  suit  be  insti- 
tuted for  the  collection  of  this  note,  we 
agree  to  pay  a  reasonable  attorney's  fee. 
Interest  payable  yearly."  On  the  11th  day 
of  October,  1898,  the  same  parties  executed 
and  delivered  their  promissory  note  payable 
to  Mattie  Vass,  to  wit:  "Two  years  after 
date,  for  value  received,  we,  or  either  of  us, 
promise  to  pay  to  Mattie  Tass,  or  order, 
four  himdred  dollars,  negotiable  and  payable 
at  the  Manufacturers'  Bank  of  Racine.  Wis., 
in  U.  S.  gold  coin,  with  Interest  at  the  rate 
of  10  per  cent,  per  annum  from  date  until 
paid,  both  before  and  aft«:  Judgment,  and. 
If  suit  be  instituted  for  the  collection  of  this 
note,  agree  to  pay  a  reasonable  attorney's 
fee.  Interest  payable  yearly."  Mortgages 
were  executed  by  C.  J.  Anderson  and  his 
wife,  Margaret  Anderson,  to  secure  the  pay- 
ment of  these  notes  npon  the  Anderson 
Creamery  property  In  Bear  Lake  county,  re- 
corded, and  delivered  to  John  A.  Andwson 
and  Mattie  Vass.  The  mortgages  covered 
the  creamer  machinery  fixtures  and  land. 
Hattle  VasB  asslgDect  her  note  and  mort- 
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gage  to  John  A.  Anderson  before  matuity, 
and  on  the  28th  day  of  January,  1901,  he 
brings  salt  to  foreclose  both  mortgages.  On 
April  14, 1900,  G.  J.  Anderson  and  Margaret 
Anderson  executed  and  dellTered  their  prom- 
isswy  note  to  the  Creamery  Package  Manu- 
facturing Company,  a  corp<H!stlon,  to  wit: 
**For  value  received,  we  jointly  and  several^ 
ly  promise  to  pay  to  the  order  of  Creamery 
Package  Manufacturing  Company,  a  cwpo- 
ratlon,  the  sum  of  nine  hundred  and  sixty- 
nine  dollars,  together  with  Interest  thereon 
at  the  rate  of  ^gbt  pet  cent  per  annum 
from  date  until  paid*  pajvble  In  Installments 
as  follows,  to  wit:  Twenty-five  dollars  one 
month  from  date,  twenty-five  dollars  two 
months  from  date,  fifty  dollars  three  montlui 
from  date,  and  the  sum  of  me  hundred  dol- 
lars on  Uie  14th  day  of  each  and  every 
month  tiiereafter  until  the  full  amount  of 
thte  note,  together  with  the  Interest  th«e<m, 
has  been  fully  paid;  and,  If  suit  be  Instituted 
for  tiie  collection  of  t^is  iwte,  we,  or  elthw 
of  us,  promise  to  pay  a  reaSMiable  attor- 
ney's fee."  On  the  same  date  a  mortgage 
was  executed  and  delivered  by  the  Ander- 
sons to  the  Creamery  Package  Manufactnr- 
lug  Company  to  secure  the  payment  of  this 
note  on  the  Anderson  Creamery  property  In 
Bear  Lake  county,  and  at  the  same  time  a 
chattel  mortgage  was  executed  and  deliv- 
ered by  tb»  Andmons  to  the  Creamery 
Package  Manufacturing  Company  with  prop- 
erty described,  to  wit:  "One  38x8  IG  H.  P. 
boiler,  complete,  with  all  fltthigs,  Including 
38,  16  stack  and  guy  wire;  one  tour  hun- 
dred gallon  cheese  vat;  one  four  hundred 
milk  rec.  vat  (gal.);  one  400-gaIlon  cream 
vat;  one  60-galIott  w^h  can  with  three  P; 
one  two-pound  butter  print  with  12  extra 
traya;  one  14^  Helmer  Improved  cheese 
press;  twenty  141,  2x6  gang  press  hoops  and 
followers ;  two  Ko.  1  Ideal  rotary  pumps; 
two  No.  15  Crosher  tanks;  aerea  dos.  %  pint 
sample  Jars;  one  Canby  sulph.  add;  one 
Ideal  test  measure;  one  doz.  15  day  milk 
sheets;  two  doz.  Jars;  five  gal.  Housen's 
ch.  color;  ten  gal.  Roiets;  one  large  packet 
ferment;  one  De  Haven  C.  B.  bax  hacks; 
one  set  3x4  figures  and  letters;  one  revolv- 
ing stencil;  one  Btmrvll  brush;  one  curd 
rake;  one  curd  scrape;  one  10x20  hard  curd 
knife;  one  10x20  peop  curd  knife;  <me  2s 
curd  pall;  one  bdt  14xi^  bandaged;  ten 
yards  heavy  press  cloth;  <nie  bolt  4  oa. 
cheese  doth;  tm  yards  heavy  prew  cloth; 
26  feet  4-ply  rubber  belt;  64  feet  2%  2-ply 
rubber  bdt;  100  feet  %  cut  lace;  10  feet 
3x4  4-pIy  hd.  rubb^  suction  hose;  150  feet 
%  gaL  pipe;  6  feet  %  gal.  els;  6%  gal.  teee; 
6^  globe  valves;  ^  to  H  gal.  reducers.** 
On  the  5th  day  of  Fetnroary,  J901,  an  action 
was  oHumenced  In  the  district  court  of  Bear 
Lake  county  to  foreclose  these  two  mort- 
gages. On  the  26th  day  of  February,  1001, 
Hon.  J.  C.  Rich,  the  district  judge,  caused 
to  be  made  and  entered  of  recfird  the  fol- 
lowing OTder:  ."It  Is  agreed  by  and  between 


counsd  for  all  parties  whraeln  J<An  Minn^ 
iB  plalntlfl  and  O.  J.  Andaraon.  def aidant,  and 
John  A.  Anderson  Is  plaintiff  and  C.  J.  An- 
derson et  al.  are  defendants,  and  also  where 
Creamy  Package  Manufacturing  Company 
is  plaintiff  and  C.  J.  Anderson  and  Margaret 
Andersim  are  defendants,  tiut  the  same  may 
be  consolidated  and  tried  together,  eacb  of 
the  parties  answering  the  complaint  of  the 
others:  and  the  same  is  hereby  ordered  by 
the  court."  On  the  28th  day  of  February, 
1901,  the  Creamoy  Package  Manufacturing 
Company  answered  the  complaint  of  John  A. 
Anderson,  and,  after  alleging  its  corpwate 
existence  undor  and  by  virtue  of  the  laws 
of  the  state  of  Mlssonrl,  and  alleging  lU 
right  of  recovery  by.  virtue  of  Its  mortgages* 
pleads  that  the  note  set  out  In  idalntlff's 
first  cause  of  action  "Is  usnrions  and  vtrid 
as  to  the  said  ovporatltm,  and  provides  for 
an  lll^;al  rate  of  interest**;  tiiat  said  note^ 
by  Ita  toms,  is  not  due,  and  wlU  not-  be  dne 
before  the  21st  day  of  June,  1906;  hence 
prematurely  brought  and  cannot  be  main- 
tained. Answering  the  second  cause  of  ac- 
tion, usury  is  alleged,  llien  followB  an  alle- 
gatltm  that  the  Hen  of  plaintiff.  If  he  have 
any.  Is  "submrdinate  to  and  subject  to  the 
lioi  of  the  said  corpofation."  J.  A.  Ander- 
son answers  the  complaint  of  the  Creamery 
Package  Manufacturing  Company,  averring 
that  the  articles  described  in  the  chattd 
mortgage  are  aflBxed  and  annirtenant  ta  the 
building  and  madilnery  known  as  the  An-, 
derson  Creamny,  and  that  all  of  said  arti- 
cles are  covered  by  each  ot  the  m«*tgage8 
described  in  his  onuplaint  and  that  aald 
mortgages  are  a  lien  and  Incumbrance  <u 
said  fixtures  and  appinrtenances,  and  that 
plaintiff's  two  mortgages  ore  a  ivlor  lien 
and  Incumbrance  upon  said  goods  and  chat- 
'  tela  In  the  decree  It  is  shown  that  "find- 
ings of  fact  and  conclusions  of  law  wore  ex- 
inessly  waived  by  the  respective  parties  In 
writing."  FoUoB  71-74  of  the  transcript  dis- 
close the  court's  decision  as  follows:  "0> 
That  Anderson  note  for  |3,100  la  not  due, 
and  action  dismissed  as  to  said  cause  of  ac- 
tion. (2)  That  Anderson  note  for  $400  snd 
mortgage  is  prior  to  and  has  prtf  er«ace  over 
package  manufacturing  cmnpany  note  and 
mortgi^,  and  that  Judgment  be  mtered  of 
foreclosure  In  accordance  with  terms  of  «»• 
tract  for  amount  found  due,  principal,  with 
no  Interest  or  attorney's  fees,  by  reason  of 
usurious  cmitract  in  note,  and  that  usual 
Judgment  In  favor  of  school  fund  be  al- 
tered against  defendant  The  court  finds 
there  was  no  fraud  or  want  ot  consltoratloo. 
^)  That  package  manufacturing  cwnpsny 
have  Judgment  for  f<»«cloBure  of  rral  and 
personal  mwtgage  for  amount  found  dne  cn 
contract,  both  prbidpal  and  Interest  with 
flOO  attorney's  fees  and  costs.  The  court 
also  finds  the  mortgaged  articles  mationed 
In  chattel  mortgage  are  not  fixtures,  and 
can  be  removed  without  injury  to  the  build* 
hig.    (4)  The  Judgment  Is  that  said  mort 
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gased  premies  be  sold  according  to  law, 
and.  after  parmeat  of  costs  ot  sale,  the  fore* 
going  Judgments  be  paid  In  the  oider 
named."  Then  foUow  decrees  conforming 
to  the  flndlngs  ta  OTder  of  the  court  as  abore 
set  out  Amiellant,  In  bis  brief,  r^es  upon 
these  all^^  arom  (1)  That  the  notes  are 
valid,  and  the  "befww  and  after  judgment" 
claoses  In  the  notes  do  not  make  them 
usurious.  If  this  Is  a  nsurlouB  clause. 
It  fonnd  Its  way  Into  these  two  notes  1? 
mistake.  There  was  no  C(»mipt  agreement 
between  the  pardes,  and  no  Intention  on  tbe 
part  of  either  party  to  pay  or  recelTe  usury, 
and  thertfore  the  penalt7  of  the  statute 
should  not  be  enforced  In  this  case  against 
tbe  plaintiff.  (3)  The  mat^nery  purchased 
and  placed  In  the  creamery  tor  perman«it 
use  therein  became  a  fixture,  and  was  cov- 
ered by  the  f400  and  93,100  mor^gesl  In 
support  of  his  ccmtentlon  that  these  notes 
were  not  usnrlons,  counsd  for  app^nt 
calls  oar  attention  to  section  1264,  Rev.  St 
Idaho,  to  wit:  "Fartira  may  agree  In  writ- 
ing fca:  the  paymwit  of  any  rate  of  Interest 
on  money  due  or  to  become  due  on  any  con- 
tract not  to  exceed  the  sum  of  one  and  one- 
half  per  cent  per  month;  any  judgment 
rendovd  <m  such  contract  bears  Interest  at 
the  rate  of  ten  p^  cent,  per  annum  until 
satisfied."  By  the  Session  Laws  of  Idaho- 
of  1899,  at  page  316,  we  find  the  following 
amendment:  "Parties  may  agree  In  wrltbig 
for  the  payment  of  any  rate  of  Interest  on 
money  due  or  to  beoune  due  on  any  contract 
not  to  exceed  the  sum  of  twelve  per  cent 
per  annum;  any  Judgment  r»idered  on  said 
cmtract  shall  bear  Interest  at  the  rate  of 
sevCT  i>er  cent  per  annum  until  satisfied." 
Section  1263,  Rev.  St,  provides  that  "when 
there  is  no  ecpress  contract  in  writing  fixing 
a  different  rate  of  Interest  interest  la  al- 
lowed at  tlie  rate  of  ten  cento  on  the  hun- 
dred by  the  year,  on  money  due  on  the  Judg- 
ment of  any  competent  court  or  trlbuhaL" 
By  the  Session  Laws  of  1899  Q>age  316)  we 
find  this  section  amended  so  as  to  read: 
"Vnien  there  Is  no  express  contract  in  wrlt- 
hig  fixing  a  different  rate  <ft  interest,  Intet^ 
est  Is  allowed  at  the  rate  of  seven  cents  on 
the  hundred  by  the  year  on  money  due  on 
the  judgment  of  any  competent  court  <nr 
tribunal." 

The  first  question  jvesented  for  our  con- 
^deratlon  Is  whether  the  two  notes  sued  on 
were  usurious.  By  the  record  It  Is  shown 
that  C  J.  Anderson  contracted  to  borrow 
money  of  John  A.  Anderson  and  Mattie 
Vass,  both  residents  of  Wisconsin;  that  he 
was  to  secure  them  with  mortgages  on  his 
eream^7  property  In  Bear  Lake  county.  He 
was  also  auUuvlzed  by  both  parties  to  have 
the  notes  9nd  mortgages  prepared,  signed, 
recorded,  and  forwarded  to  them  In  Wiscon- 
sin. The.  rate  of  liderest  agreed  lywn  was 
io  per  cent  per  annum.  In  pursuance  ot 
such  agreement  C.  3.  Anderson  went  to  the 
law  iO&ce  of  Alfred  Budge,  had  the  notes 


and  mortgages  prepared  by  Mr.  Budge. 
They  were  recorded,  and  forwarded  as  di- 
rected. The  money  was  furnished  by  John 
A  Anderson  and  Mattie  Vasa  for  G.  J.  An- 
derson, and  th^  had  nothing  whatever  to 
do  with  the  execution  of  the  not»  and 
mortgages,  and,  so  far  as  the  record  shows, 
never  knew  that  the  Question  ta  usury  would 
or  could  arise.  Neither  do»  tiie  record  dis- 
close that  C.  J.  Anderson,  either  for  himself 
or  for  John  A  Anderson  and  Matiie  Tass 
(if  he  was  acting  tor  them).  Intended  to  en- 
ter Into  a  usurious  contract  in  the  execu- 
tion and  delivery  of  the  notes  and  mort- 
gages sued  on;  hence,  If  the  notes  appear 
to  be  usurious,  it  is  not  shown  timt  Oiere 
was  any  corrupt  agreement  between  the  par- 
ties to  pay  or  receive  a  rate  of  Intoeat  not 
allowed  by  our  stotntes.  In  Association  r. 
Stanley  (Or.)  63  Pac.  495,  It  Is  said:  '  "Bilt 
notwithstanding  the  cimtract  appears  to  be 
usurious  on  Ite  face,  and  the  natm^l  infer- 
ence to  be  drawn  therefrom  Is  that  the  par- 
ties Intended  the  result  of  their  own  acts, 
yet  tfaae  is  another  element  which  must 
attend  the  practice  of  usury.  It  must  be 
with  a  corrupt  intent  which  means  that 
the  parties  must  have  knowln^y  agreed  upon 
a  rate  of.  Interest  greater  than  that  allowed 
by  law.  But  where  they  have  acted  under 
an  honest  belief  that  the  stipulated  rate  was 
recoverable  under  the  law.  In  which  they 
were  mistaken,  It  has  been  held  that  the 
penalties  of  usury  would  not  be  enforced." 
Thompson  v.  Jones,  1  Stew.  556;  27  Am.  & 
Eng.  Enc.  Law,  925;  Balfour  v.  Davis.  14 
Or.  47,  12  Pac.  88;  Burw^  v.  Burgwyn,  lOO 
N.  C.  389,  6  S.  E.  409;  Tyler,  Usury,  p.  110. 
In  Fay  v.  Lovejoy,  20  Wis.  407,  tt  Is  said: 
"Usury  is  a  matter  of  intention,  and  to  avoid 
a  contract  on  that  gtbund  It  must  appear 
that  the  lender  knew  the  facts,  and  acted 
with  a  view  of  evading  the  law."  See  Otto 
V.  Durege,  14  Wis.  574,  and  cases  cited; 
Bank  V.  Waggener,  9  Pet.  378,  9  L.  Ed.  163. 
Under  the  authorities  above  cited,  can  it  be 
said  that  John  A.  Anderson  and  Mattie  Vass 
knowingly  and  corruptiy  entered  Into  con- 
tracts—the notes  and  mor^;ages— with  the 
Intent  to  collect  a  rate  of  interest  that  wtnild 
be  usury  under  our  stetute?  We  think  not 
The  next  <]nestIon  presented  by  the  record 
Is  the  cause  of  action  arising  <m  the  lA&t- 
tel  mtHT^ge  given  by  C.  J.  Anderson  and 
wife  to  the  Creamery  Package  Manufiictur- 
ing  Company.  It  Is  shown  that  after  the 
executicHi  and  dellvoy  of  the  notes  and  mort- 
gages on  the  creamery  property  of  C.  J. 
Anderson  by  said  Anderson  and  wife  to 
John  A  Anderson  and  Mattie  Yass,  O.  J. 
Andarson  bought  certoln  machinery  ot  the 
Creamy  Package  Manufacturing  Company, 
to  be  placed  In  said  oreamery  building;  that 
such  machinery  was  placed  In  said  build- 
ing, and  used  by  0.  J.  Andmon.  C.  J.  An- 
derson and  wife  executed  and  ddlvored  their 
note  to  the  Creamery  Package  Manufactur- 
ing Company,  and  at  the  same  time  executed 
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aad  dellTer«d  fbett  ebattd  mortgage  to  aald 
company  coTeriDg  said  property.  It  1b  also 
shown  that  at  the  same  Ume  C.  J.  Anderson 
aod  wife  executed  and  delivered  to  aald 
company  their  real  estate  mortgage  as  addi- 
tional security  for  the  payment  of  the  ob- 
ligation sued  on,  said  mortgage  covering  the 
creamery  property  of  said  C.  J.  Anderson. 
At  the  trial  evidence  was  offered  on  behalf 
ot  the  Creamery  Package  Manufacturtng 
Company  for  the  purpose  of  showing  that  the 
sale  of  the  property  covered  by  the  chattel 
mortgage  was  a  conditional  one,— that  the 
property  was  to  remain  the  property  of  the 
Creamery  Package  Manufacturing  Company 
uitll  paid  for.— and  this  condition  existed  up 
to  the  time  of  the  execution  and  delivery  of 
the  chattel  mortgage.  An  objection  was  In- 
terposed to  the  admission  of  this  evidence 
on  the  ground  that  It  was  Immaterial,  which 
was  sustained  by  the  court.  It  would  seem 
from  the  offer  and  the  objection  that  the 
property  had  been  treated  aa  personal  In  Its 
character  by  the  Creamery  Package  Manu- 
facturing Company  as  well  as  Mr.  0.  J. 
Anderson,  who  was  the  witness  by  whom 
It  was  sought  to  prove  such  contract  of  sale, 
and,  we  think,  was  a  material  issue  In  the 
case  In  determining  the  character  of  the 
property,  whether  personal  or  a  part  of  t^e 
realty,  and  hence  whether  It  had  become  a 
fixture.  From  these  facts  we  conclude  that 
the  John  A.  Anderson  mortgage  and  the 
Hattie  Vasa  mortgage  were  prior  liens  upon 
the  real  estate  of  C.  J.  Anderson,  and  that 
the  .  said  mortgages  did  not  cover  the  ma- 
chinery placed  in  said  building  bongfat  from 
tlie  Greiunery  Package  Manufacturing  Com- 
pany; that  said  Creamery  Package  Mann- 
factoring,  Company  Is  entitled  to  have  its 
cbattd  mortgage  foreclosed,  as  toimd  the 
trial  court, 

The  only  error  we  find  In  fbe  record  Is 
the  Judgment  of  the  trial  court  finding  tbat 
the  John  A.  Anderson  note  and  the  Mattle 
Vasa  note  were  usurious.  The  Judgment  of 
the  trial  court  la  rerersed  In  this  particular, 
and  remanded  for  further  proceedings  In 
harmony  with  the  views  herein  expressed. 

QUARLES.  a  Jn  and  SULLIVAN,  con- 
cur* 


<I»  (M.  3sn 
STIMSON  V.  ALESSANDRO  IRR.  DIST. 
<U  A.  02S.>i 
(Snprone  Court  of  Oallfomia.  Jan.  28,  1902.> 

mRtOATIQN-FimCHASB  OP  PR0PBRTT-BOND8 
— PURCHASE    OP   WATER    RIOHTS  CBRTIPI- 
CATES-CONFIRMATION  OF  BOND  ISSUED, 
i:  Uoder  the  Wright  Law.  ffi  12,  18.  19,  16^ 
anthorixing  the  directors  of  an  irrigation  dis- 
trict to  constmct  or  purchase  canals  and  water- 
works, and  providing  that  "for  the  purpose  of 
constnictinz  snch  canals  and  works  and  other- 
wise carrylnK  out  the  provisions  of  the  act^ 
bonds  may  be  issoed,  such  bonds  can  only  b« 
'  issued  to  acquire  prc^rty  tor  the  construction 
of  an  irrigation  system,  and  bonds  issued  in 
payment  for  certlncatea  of  another  Irrlgatltn 
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company,  uitl^IIng  tfie  botders  to  n  eartaln 
amount  of  water  yearly,  are  void. 

2.  St.  1888,  p.  212  (Confirmatory  Act),  an- 
thorizing  special  proceedings  by  directors  of 
Irrigation  districts  to  secure  con6nnation  of 
"the  order  of  sale  and  the  sale"  of  bonds  Is- 
siied  by  such  districts,  refers  only  to  the  "sale** 
of  such  bonds  as  are  authorised  by  the  Wright 
Law.  {  10,  and  the  court  Is  withont  jurisdic- 
tion to  confirm  the  proceedings  where  bonds 
are  Issued  at  thdr  par  value  In  the  porchaaa 
of  property  under  sactlon  12. 

D^rtmoit  2.  Appeal  from  superior  conr^ 
Riverside  county;  3.  8.  Noyes.  Judge. 

Action  by  Ezra  T.  Stlmaon  against  the 
Alessandro  Irrigation  dtotrict  From  a  Judg> 
ment  in  favor  of  defendant  plaintiff  appeals. 
Affirmed. 

C.  G.  Bennett  and  Frank  W.  Burnett  for 
appellant  Otis  &  Gregg  and  George  J.  Den- 
Is  (Charles  Wellborn,  of  counsel),  for  req^md^ 
ent 

McFABLAND.  J.  This  action  la  for  the 
amount  of  Interest  coupons  which  were  at- 
tached to  certain  alleged  bonds  of  the  de- 
fendant an  Irrigation  district  organized  un- 
der an  act  of  the  legislature  approved  March 
7,  1887,  and  generally  known  as  the  "Wright 
Act"  (St  1387,  p.  29).  The  court  below  gave 
Judgment  for  defendant  upon  the  ground  that 
the  Issuance,  disposition,  and  delivery  of  said 
bonds  were  without  any  legal  authority,  and 
that  tboefore.  the  bonds  are  void.  PlalntUf 
appeals  from  the  Judgment 

The  material  facts  In  the  case,  found  by 
the  court  on  sufficient  evidence,  or  admitted, 
are  these:  After  the  oi^anizatlon  of  the  re- 
spondent and  the  election  of  Its  board  of  di- 
rectors, the  latter  to<^  ho  steps  tovnuds  con- 
structing or  acquiring  any  canals  or  wate^ 
works,  and  made  no  estimate  of  the  cost 
thereof.  nntU  Jannary  27, 18»1.  At  that  time 
there  was  hi  existence  a  private  corporation 
called  the  Bear  Valley  Irrigation  Company, 
which  owned  some  water  and  ditches  quite 
a  distance  away  from  the  territory  of  the 
respondent  and  was  engaged  In  fumlshlng 
water  to  rarlous  partlea;  and  on  said  Jan- 
uary 27th  the  Bear  Valley  Water  Company 
made  a  proposition  to  the  directors  ot  re- 
spondent that  in  exchange  for  bonds  of  re- 
spondent In  the  amount  of  f765,000  It  would 
furnish  respondent  "61.000  [so  called]  acre 
water  right  certlflcates'*  of  the  Bear  Vall^ 
Company.  The  board  roted  that  said  propo- 
altion  be  "accepted  tta  consldeiatlon  as  a 
basis  <m  which  to  make  said  eBttmates." 
Thai,  on  Febroary  8,  ^1,  the  board  passed 
a  resolution  tltat  **ror  the  purpose  of  con- 
structli^  necessary  irrigating  canal  woAs," 
etc.,  the  directors  "6o  hereby  estimate  and 
determine  that  the  amount  of  money  neces* 
Bsry  to  be  raised  therefor  to  be  the  sum  of 
f76S,O0a''  An  election  was  caUed  for  May 
7th,  at  which  tlie  doctors  of  the  district 
should  determine  whether  or  not  bonds  la 
the  amount  of '$7^000  should  be  Issued,  and 
ttie  result  was  In  favor  of  the  bonds.  There- 
after, on  Max  ^  lU^L*  tbo  directors  roted 
Pas.  isifc 
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that  a  contract  be  made  with  the  Bear  Val- 
ley Company  In  accordance  with  the  pro- 
posal above  mentioned;  and  on  said  day  a 
written  contract  was  executed  between  said 
[parties,  by  which  the  directors  were  to  de- 
liver to  the  Bear  Valley  Company  the  whole 
of  the  bonds,  and  the  latter  was  to  deliver 
to  the  directors  the  51,000  acre  water  cer- 
tificates. The  bonds  to  the  amount  of  the 
entire  sum  of  $765,000  were  written  and 
signed,  and  In  a  few'days  afterwards  they 
were  all  delivered  to  the  Bear  Valley  Com- 
pany, who  at  the  same  time  delivered  the 
water  certificates  to  the  directors.  Each 
of  these  water  certificates  stated  on  its  face 
that  there  was  to  be  paid  by  the  holder 

on  the  Ist  days  of  April  and  October 
of  each  year;  that  it  was  subject  to  certain 
prior  contracts  to  furnish  water  with  several 
named  persons  and  companies;  that  the 
Bear  V&Uey  Company  guarantied  each  cer- 
tificate to  entitle  the  bolder  "to  receive  one 
acre  foot  of  water  per  year  (a  water  foot 
being  43,500  cubic  feet  of  wa,ter)  to  be  sup- 
plied from  •  •  and  from  no  other 
source  whatever";,  that  "the  water  called 
for  by  the  certificates  'shall  not  become  ap- 
purtenant to  the  land  upon  which  the  same 
may  be  used,  but  the  certificates  shall' al- 
ways be  personal  property,"  and  transfer- 
able only  by  surrender  to  the  company  and 
the  Issuance  of  new  certificates.  It  also 
contained  an  agreement  by  the  holder  that 
on  each  certificate  "there  shall  be  paid  fl.3d 
on  the  1st  day  of  April,  and  $1.39  on  the 
lat  day  of  October  of  each  year,"  and  that, 
"If  not  paid  within  sixty  days  after  the 
same  becomes  due,  this  certificate  shall  be- 
come null  and  void  at  the  election  of  this 
company."  There  Is  a  further  statement 
that  "by  the  receipt  of  this  certificate  the 
bolder  thereof  assents  to  and  agrees  to  all 
the  above  stipulations,"  At  the  time  of  the' 
execution  of  this  contract  of  May  6th  the 
Bear  Valley  Company  did  not  have  any  ditch 
or  pipe  or  conduit  of  any  kind  by  which 
tt  could  carry  any  water  to  the  Alessandro 
district  The  contract  was  wholly  execu- 
tory, and  at  the  request  of  said  Bear  Val- 
ley Company  the  bonds  were  delivered  to 
it  for  the  purpose  of  enabling  It  to  raise 
money  thereon  to  meet  Its  liabilities  and  aid 
Id  complying  with  the  said  contract. 

It  may  be  stated— attbough  it  is  perhaps 
not  material— that  while  the  51,000  certifi- 
cates purported  to  be  good  tor  6,345  Inches 
of  water,  continuous  fiow,  under  a  4-Inch 
pressure,  the  Bear  Valley  Company  was  nev- 
er able  to  deliver  to  the  district  more  than 
one-ninth  of  that  amount  of  water,  and  that 
from  all  Its  sources  of  water  combined  It 
could  not  have  furnished  the  amount  of  wa- 
ter called  for  by  said  51,000  certificates,  "or 
any  considerable  part  or  portion  thereof." 
Afterwards  It  laid  a  pipe  by  which  for  a  year 
or  two  it  carried  and  delivered  some  water 
to  the  district,  but  it  never  delivered  to  the 
district,  or  to  the  people  thereof,  more  than 
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700  Inches.  Within  a  couple  of  years  It  be- 
came—and probably  at  the  time  of  the  con- 
tract was— insolvent,  and  Its  property  and 
business  went  into  the  bauds  of  a  receiver, 
who  repudiated  the  said  certificates,  and 
charged  his  own  prices  for  what  water  be 
delivered.  It  is  apparent,  therefore,  that  the 
respondent,  in  return  for  Its  bonds,  never 
got  any  part  of  any  canal,  canals,  or  water- 
works, or  any  real  property,  or  any  tangible 
property  whatever.  It  received  mwely  a 
personal  promise  of  the  Bear  Valley  Com- 
pany to  allow  It  to  rent  certain  watM.  The 
company  remained  the  owner  of  the  pipe  line 
which  It  laid,  and  the  respondent  did  not 
have  any  control  or  ownership  of  any  prop- 
erly whatever,  and  by  the  terms  of  the  con- 
tract was  not  to  have  any  such  ownership  or 
control.  An  Irrigation  district  is  a  public 
body,  and  under  the  Wright  law  has  only 
such  powers  as  are  given  to  it  by  that  act. 
Such  powers  are  enumerated  In  the  act  By 
section  12  thereof  the  board  of  directors  la 
authorized  "to  enter  upon  any  land  In  the 
district  to  make  surveys,  and  may  locate  the 
line  for  any  canal  or  canals,"  etc.  It  Is  also 
given  the  right  said  section  12  "to  ac- 
Qulre,  either  by  purchase  or  condemnation, 
all  lands  and  waters  and  other  property  nec- 
essary for  the  construction,  use,  supply, 
maintenance,  repair,  and  improvements  of 
said  canal  or  canals  and  works."  It  is  fur^ 
ther  provided  in  said  section  that  "in  case 
of  purchase,  the  bonds  of  the  district,  here- 
inafter provided  for,  may  be  used  at  their 
par  value  In  paymmt."  The  section  further 
gives  the  right  of  condemnation  Tvhen  neces- 
sary to  be  used,  and  contains  further  pro- 
vision about  the  construction  of  "necessary 
dams,  reservoirs,  and  works."  By  section  13 
It  Is  provided  that  "the  legal  title  to  all  prop- 
erty acquired  under  the  provisions  of  this 
act  shall  Immediatdy.  and  by  operation  of 
law,  vest  In  snch  Irrigation  district"  and 
that  "said  board  Is  hereby  authorized  and 
empowered  to  hold,  use,  acquire,  manage,  oc- 
cupy, and  possess  said  property  as  herein 
provided."  Section  15  provides  that  "for  the 
purpose  of  constructing  necessary  Irrigation 
canals  and  works,  and  acquiring  the  neces- 
sary property  and  rights  therefor,  and  other- 
wise carrying  out  the  provisions  of  this  act," 
the  board  must  "estimate  and  determine  the 
amount  of  money  necessary  to  be  raised," 
and  may  then  call  an  election  at  which  the 
electors  of  the  district  shall  determine 
whether  or  not  bonds  to  that  amount  shall 
be  issued.  If  the  election  shall  have  been 
In  favor  of  the  l>onds,  section  16  provides 
that  the  board  may  sell  said  bonds  from  time 
to  time  In  such  quantities  as  may  be  pecea-. 
sary  and  most  advantageous  "to  raise  mon- 
ey for  the  construction  of  Bald  canal  and 
works,  the  acquisition  of  said  property  and 
rights,  and  otherwise  to  fully  carry  out  the 
objects  and  purpose  of  this  act'';  and  the 
manner  of  selling  the  bonds— t)iat  Is,  by  ad- 
vertlslng  for  sealed  proposals— Is  prescribed. 
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Section  35  provides  tbat,  ''after  adopting  a 
plan  of  Bald  canal  or  canals,  storage  reser- 
voirs, and  works,  the  board  of  directors  shall 
give  notice  by  pabllcatlon,"  as  described, 
"tor  bids  for  the  construction  of  said  works 
or  any  part  thereof,"  and  that  the  work  shall 
be  done  under  the  direction  and  to  the  satls- 
factim  of  the  engineer,  and  to  be  approved 
by  the  board."  From  the  foreg<^ng  It  Is 
quite  apparent  that  the  purpose  of  the 
Wright  act  Is  to  enable  an  Irrigation  district 
to  construct,  or  acquire  by  purchase  or  con- 
demnation, or  by  all  of  said  methods  com- 
bined, when  necessary,  a  system  of  canals 
and  waterworks  which  shall  be  the  property 
of  the  district  and  under  Its  control;  that 
the  board  of  directors  have  power  to  acquire 
such  waterworks  In  the  manner  aforesaid, 
and  to  Issue  the  bonds  of  the  district  in  pay- 
ment therefor;  and  that  the  board  has  no 
other  powers  except  those  which  are  express- 
ly given  or  are  implied  as  necessary  to  carry 
out  the  main  purpose  of  the  act.  And  it  Is 
clear  that  where,  as  In  the  case  at  bar,  a 
board  has  taken  no  steps  whatevw  towards 
complying  with  the  statute  by  constructing 
or  acquiring,  or  commencing  or  undertaking 
to  constrnct  or  acquire,  any  system  of  canals 
or  waterworks  whatever,  It  has  no  power  to 
give  all  the  bonds  of  the  district  for  a  mere 
personal  promise  of  another  that  he  will  Id 
the  future  lease  some  water  to  the  district 
at  a  stipulated  rent.  We  agree  with  the 
C(Hiclu8l(m  of  the  learned  Judge  of  the  court 
below  that  the  bonds  to  which  the  coupons 
sued  on  were  attached  are  void. 

It  Is  nob  necessary  to  consider  how  far  the 
position  of  a  bona  fide  purchaser  without  no- 
tice of  the  liabilities  of  a  public  corporation 
Is  protected,  or  to  what  extent  such  a  pur- 
chaser is  charged  with  knowledge  of  the  pow- 
ers of  such  a  body.  The  court  found,  upon 
sufficient  evidence  to  support  the  finding, 
that  the  assignors  of  plaintiff,  who  was  an 
assignee  merely  for  the  purpose  of  bringing 
the  action,  took  the  bonds  with  notice  of  the 
&ctB  hereinbefore  stated. 

It  is  contended  by  appellant  that  he  is  pro- 
tected by  a  certain  Judgment  ot  a  superior 
court  rendered  under  the  provisions  of  an  act 
of  the  legislature  approved  March  16,  18S9 
(St  1889.  p.  212),  generally  called  the  "Con- 
firmatory Act" ;  but  the  contention  cannot  be 
maintained.  Waiving  the  point  made  by  re- 
spondent that  the  court  bad  no  Jurisdiction  in 
that  case  for  want  of  the  constructive  serv- 
ice of  notice  prescribed  In  the  act,  and  as- 
suming tbat  the  Judgment  of  the  court  under 
the  confirmatory  act  Is  final  as  to  all  matters 
pn^rly  before  It  the  court  In  that  case  had 
no  Jurisdiction  over  the  subject-matter  In- 
volved tn  the  case  at  bar.  The  court  had 
only  such  Jurisdiction  as  was  given  It  by 
the  act  But  that  act  contemplates  a  con- 
firmatory Judgment  only  in  case  of  a  "sale" 
of  the  bonds  ot  the  district.  By  section  1 
It  Is  provided  that  the  board  of  directors 
may  commence  a  "special  proceeding"  by 


which  the  iHvceedlngs  of  the  board  "provid- 
ing for  and  authorizing  the  issue  and  sale 
of  the  bonds  of  said  district"  may  be  Ju- 
dicially examined  and  confirmed.  By  sec- 
tion 2  It  Is  provided  that  the  petition  of  tbe 
board  shall  set  forth  all  proceedings  had  "for 
the  Issue  and  sale"  of  tbe  bonds;  and  hy  sec- 
tion 5  It  Is  provided  that  the  court  "shall 
have  power  and  Jurisdiction"  to  examine  In- 
to and  approve  all  proceedings  for  the  or- 
ganization of  the  district  and  all  proceedings 
which  may  affect  the  legality  of  tbe  bonds 
"and  the  <Hxler  of  sale,  and  the  sale  there- 
of." It  evidently  refws  to  tbe  provisions  of 
the  original  act  for  the  sale  of  bonds,  which 
are  to  be  found  In  section  16  of  that  act.  It 
has  no  reference  to  the  provisions  of  sectlmi 
12,  hereinbefore  quoted,  that  in  case  of  pur- 
chase of  any  property  authorized  to  be  pur- 
chased, bonds  may  be  used  at  their  p^r  value 
In  payment  But  in  the  case  at  bar  tbe  Is- 
suance and  delivery  of  the  bonds  to  the  Bear 
Valley  Company  are  not  within  the  provi- 
sions of  either  section  16  or  section  12,  and 
no  Jurisdiction  to  confirm  those  acts  was 
given  to  the  court  by  the  statute  lnv<Aed. 
The  Judgment  Is  affirmed. 

We  concur:   TEMPLE.  X;  HENSHAW.  J. 


(123  Cai.  41» 
TOLAND  et  al.  v.  VENTURA  OOUNTT. 
IL.  A.  1,002.) 
(Supreme  Court  of  California.  Jan.  28,  1002.) 

SPECIAL  PnOSECUTTNO  ATTORNEY— DISQUALI- 
FICATION OP  DISTRICT  ATTORNBT— POWBR 
or  COURT—DUTY  OP  ATTORNBY  QENSRAL- 
LIABILITY  OF  COUNTY, 

1.  Under  Feu.  Code,  t  1130,  i^ldlng  that 
If  the  district  attorney  "faUa  to  attend  at  the 

tidal"  of  a  criminal  case,  the  court  must  ap- 
point some  attorney  to  perform  his  duties  on 
Buch  trial,  a  court  cannot,  at  tbe  expense  of 
the  county,  ap|>oint  an  att«ney  to  prosecute  a 
crime  because  of  tbe  pennanent  cusqualifica- 
tiou  of  the  district  attorney,  arising  from  the 
fact  that  the  latter,  before  assummg  the  du- 
ties of  his  office,  had  been  the  attwoey  for  the 
defendant  in  a  former  trial  of  the  case,  the 
statute  referring  only  to  a  sudden  emergnicy 
caused  by  the  unexpected  failure  of  the  officer 
to  appear. 

2.  Under  Pol.  Oode,  S  4T2.  providin^r  that, 
when  a  district  attorney  shall  l>ecome  disquali- 
fied from  conduetiug  a  criminal  prosecution, 
the  attorney  general  mar  employ  special  cood- 
sel  at  the  expense  of  the  state,  uie  attorney 
general  mutit  appoint  spedal  coansel  in  case 
of  permanent  diequaliScation  of  the  district 
attorney,  due  to  the  latter  having  been  de- 
fendant's attorney  at  a  former  trial  of  the 
case. 

Department  2.  Appeal  from  superior 
court  Ventura  county;  D.  K.  Trask,  Judge. 

Action  by  Tolaiid  &  Andrews  against  the 
county  of  Ventura.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.  Reversed. 

F.  W.  Ewlng  and  Edward  M.  Selby.  for  ap- 
pellant  T(riand  &  Andrews,  In  pro  per. 

McFARLAND,  J.  The  plaintiffs  are  attor 
neys  at  law,  and  brought  this  action  to  re* 
cover  of  defendant  9500.  the  value  of  their 
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legal  services  rendered  In  the  prosecntbm  of 
a  criminal  action  pending  in  the  superior 
court  of  Ventura  county,  entitled  "Peoi^e  v. 
Hill,"  In  which  the  defendant  therein  was 
charged  with  murder.  Judgment  went  for 
plaintiffs  for  the  amount  claimed,  and  de- 
fendant appeals. 

The  material  facts  In  the  case  are  these: 
The  said  case  of  People  v.  Hill  was  first 
tried  in  189^  and  defendant  therein  was  con- 
victed; but  on  appeal  to  this  court  the  Judg- 
ment was  reversed,  and  a  new  trial  ordered. 
56  Pac.  443.  The  gentleman  who  was  attor- 
ney for  the  defendant  was  afterwards  ^ect- 
ed  district  attorney  of  Ventura  county,  and 
entered  upon  the  duties  of  that  office  on  Jan- 
uary 1,  1809,  and  was  therefore  afterwards 
disQuallfled  to  prosecute  said  action  against 
his  client  About  April  16,  1899,  the  attor- 
ney general  of  the  state,  under  the  provl- 
sitms  of  section  472  of  the  Political  Code, 
employed  the  respondents  herein  and  anoth- 
er attorney,  Orestes  Orr,  Esq.,  to  prosecute 
said  action.  They  were  substituted  as  attor- 
neys for  the  people,  and  conducted  a  second 
trial,  which  resulted  In  a  dlsagre^ent  of  the 
jory  and  their  discharge  on  June  8,  1S99. 
For  these  services  at  the  second  trial,  re- 
spondents and  Orr  were  paid  in  full  by  the 
state  of  California.  On  the  2l8t  of  August, 
1899,  the  snp^lor  court  made  an  order  set- 
ting the  case  for  a  third  trial  on  the  5th  of 
September,  1890,  and  at  the  same  time— Au- 
gust 21, 1899— made  also  the  following  order: 
*'F.  W.  Ewing,  the  present  district  attorney, 
having  heretofore  In  the  trial  of  this  cause 
acted  as  the  attorney  for  the  defendant,  and 
being  therefwe  dlsquallfled,  it  Is  hereby  or- 
doed  that  Toland  &  Andrews,  practicing 
lawyers  at  this  bar,  be,  and  th^  hereby  ai*e, 
appointed  to  represent  the  state  in  all  fur- 
ther proceedings  herein."  Und^  the  latter 
order  respondents  took  part  in  the  prosecu- 
tion of  the  case  at  the  third  trial,  and  for  the 
services  thus  rendered  this  action  was 
hnmght;  the  supervisors  of  the  county  hav- 
ing refused  to  allow  respondents'  demand, 
or  any  part  thereof.  There  Is  no  dispute  as 
to  the  value  of  the  services.  On  the  same 
day  on  -which  the  respondents  were  appoint- 
ed as  aforesaid— August  21,  1889— the  attop- 
ley  geatnl  again  emi^t^ed  3fr.  Orr  to  ivob- 
ecDte  the  ease,  and  Orr  did  so  In  conjunc- 
tion with  the  re^Mmdents.  As  the  findings 
refer  In  a  general  way  to  the  avermaits  of 
the  pleadings,  it  is  Bomewhat  difficult  to  tell 
whetho-  thfi  court  intended  to  flpd  that  Orr 
was  not  employed  the  attorney  general  to 
prosecute  at  the  third  trial,  or  that  Orr  did 
not  attend  and  prosecute  at  that  trial.  If 
the  intention  was '  to  so  find,  such  finding 
iras  a^lnst  tiie  evidence.  However,  the 
main  question  in  the  case  arises  on  the 
demurrer  to  the  complaint  Waiving  the 
question  whether  the  services  of  respondents 
would  have  been.  In  any  event  a  legitimate 
cbarKe  against  the  count?,  we  do  not  find 
any  provision  of  law  authorizing  the  court 


to  mabe  the  appointment  which  constitutes 
the  basis  of  this  action.  The  authority  claim- 
ed rests  wholly  on  section  1130  of  the  Penal 
Code,  which  Is  as  follows:  "If  the  district 
attorney  falls  to  attend  at  the  trial,  the 
court  must  appoint  some  attorney  at  law  to 
perform  the  duties  of  the  district  attorney 
on  such  trtaL"  Giving  this  section  as  lib- 
eral a  construction  as  it  will  reasonably 
bear,  still  it  evidently  refers  only  to  a  sud- 
den emergency  caused  by  the  unexpected 
failure  of  the  district  attorney  to  appear,  aud 
not  to  a  case  of  long  standing  disqualifica- 
tion Incapable  of  being  removed,  and  well 
known  to  the  court  for  a  long  period  before 
the  time  of  trial.  There  might  be  circum- 
stances under  which,  perhaps,  the  court,  act- 
ing under  section  1130,  would  not  be  re- 
quired to  wait  until  the  very  day  of  trial 
before  making  the  appointment,-^s,  for  In- 
stance, where  a  few  days  before  the  trial  the 
court  was  informed  for  the  first  time  of 
the  absence  of  the  district  attorney  from 
the  state,  or  of  his  sudden  Illness  or  death. 
But  these  instances  differ  materially  from  a 
permanent  dls<iualificatlon  of  the  district  at- 
torney, as  In  the  case  at  bar,  which,  as  is 
alleged  In  the  complaint  and  shown  by  the 
evidence,  was  .known  to  the  judge  of  the 
court  for  several  months  before  the  date  of 
the  order.  For  such  a  condition  the  only 
provision  made  by  the  statute,  in  addition 
to  the  general  power  of  the  attorney  general, 
by  himself  or  deputy,  to  conduct  a  criminal 
proeecutlon,  is  that  found  In  section  472  of 
the  Political  Code,  which  Is  as  follows: 
"Whenever  a  district  attorney  in  any  coun- 
ty of  this  state  shall  for  any  reason  become 
dlsqnalifl^  from  conducting  any  criminal 
prosecution  within  such  county,  the  attor- 
ney general  may  employ  special  counsel  to 
conduct  such  prosecution,  and  the  attorney's 
fee  In  anch  case  shall  be  a  legal  charge 
against  the  state."  In  such  a  condition  the 
duty  of  seeing  that  there  is  a  proper  pzoeecn- 
tion  seems  to  devolve  on  the  attorney  grai- 
eral,  and,  if  the  court  has  aoj.  duty  in  the 
premises,  it  is  to  Inform  the  attorn^  gen- 
eral of  the  condition.  But  it  seems  dear 
that  audi  condition  does  not  presant  a  case 
where  "the  district  attorney  fails  to  attend 
at  the  trbil,"  witliin  the  meaning  of  section 
liao  of  the  Penal  Code. 
Tlw  Judgment  aK>ealed  from  Is  reversed. 

We  concur:  HENSHAW,  J.;  TEMPI^J. 


(135  Cal.  401) 

LOXG  BEACH  CITY  SCHOOL  DIST.  v. 

DODGE  et  al.   (Ll  A.  975.) 

(Supreme  Court  of  California.    Jan.  24.  1902.) 

CONTRACTS— LIQUinATBD  DAMAOBS  —  PLEAD- 
ING —  EVIDENCE  —  BUILDING  CONTRACT  — 
ABANDONMENT— SUIT  OH  BOND— DAHAQBS— 
OBVIOUS  DEFECTS— PLBADIKG—BTATBHENT 
OP  ACCOUNT. 

1.  Under  Civ.  Code,  1670.  1671,  providing 
that  every  contract  by  which  the  amount  of 
damage  to  be  paid  for  breach  of  an  obligation 
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b  determined  In  antldiMitlon  thereof  shitll  be 
to  that  extent  void,  except  when  the  partiea 
agree  as  to  the  amount  of  damage  which  shall 
be  presumed,  when,  from  the  nature  of  the 
case,  it  would  be  difficult  or  Impracticable  to 
fix  the  actual  damage,  evidence  that  th«  cir^ 
tnimatauces  *  were  such  that  actual  damages 
could  not  be  ascertained  is  not  admissible  in 
an  action  on  a  contract  providing  for  liquidated 
damages,  in  the  absence  of  any  averment  that 
actual  damages  could  not  be  readily  ascer- 
tained. 

2.  Where  a  contract  to  construct  a  building 
according  to  certain  plana  and  specifications 
was  abandoned  by  the  contractor  when  the 
work  was  only  partially  completed,  and  an- 
other contractor  was  «igaeed  to  finish  the 
work  according  to  the  original  plans  and 
specifications,  tne  latter  contractor  was  bound 
to  correct  without  extra  cost  such  defects  in 
the  work  and  matwials  formerly  employed  as 
were  apparent  to  a  competent  and  careful  ob- 
server; but  the  cost  of  correcting  detects  not 
discoverable  by  the  use  of  reasonable  care  was 
not  within  the  c<Hitract,  and  the  owner  was 
entitled  to  recover  such  amounts  from  the 
first  contractor. 

3.  Code  Civ.  Proc.  {  464,  reqnirlng  the  plain- 
tiff to  furnish  a  copy  of  the  "account"  when 
demanded  in  writing,  is  broad  enough  to  re- 

auire  a  statement  of  the  particular  unperfec< 
ions  relied  on  iu  an  action  to  recover  on  a 
contractor's  bond  for  imperfect  construction, 
and  the  use  of  improper  materials. 

4.  Under  Code  Civ.  iVoc.  {  454,  requiring  the 
plaintiff  to  furnish  a  copy  of  the  account, 
when  demanded,  a  complaint  -alleging  that  a 
contractor  did  not  provide  the  material  re- 
quired by  Ills  contract,  and  averring  damage 
In  consequence  of  imperfect  construction  and 
the  use  of  improper  materlalB,  is  not  demur- 
rable on  the  ground  of  uncertainty. 

GommlssloDers'  decision.  Department  2. 
Appeal  from  superior  court,  Lob  Angeles 
county;  Waldo  M.  York,  Judge. 

Action  by  Long  Beach  city  school  district 
against  S.  C.  Dodge  and  others.  From  a 
Judgment  In  favor  of  plaintiff,  defendants  ap- 
peal. Reversed. 

McKlnley  ft  Graft  to*  aopellants.  J.  8. 
Chapman,  for  respondent. 

HAl'N&S,  0.  The  defendants  are  auretlee 
upon  the  bond  of  one  Theodore  Lutge  to  se- 
cure the  performance  of'  a  building  contract 
made  with  the  plalntUC  for  the  erection  ot  e 
lilgh-school  building.  Lutge  abandoned  the 
work  before  completion,  and  this  action  Is 
brought  against  said  sureties  to  recover  cer- 
tain damages  specified  In  the  com^alnt  The 
cause  was  tiled  by  the  court  without  a  Jury, 
and  findings  were  filed  and  Judgment  enter- 
ed for  the  plalntUT;  and  defendants  appeal 
therefrom,  and  an  orda*  d^iylng  a  new 
trtaL  Lutge's  contract  was  made  August 
^  1687.  He  was  required  to  furnish  all  the 
mato-htl  and  labor,  and  complete  the  build- 
ing Sa  accordance  with  the  plans  and  speclfl- 
catlouB  on  or  before  the  1st  day  of  February, 
1S08.  The  price  to  be  paid  was  $11,269. 
Paymrats  were  to  be  made  upon  monthly  es- 
timates made  by  the  architect  of  the  value 
of  the  work  done,  irrespective  of  materials 
on  the  ground  and  not  put  into  the  struc- 
ture, based  upon  the  contract  price;  and  war- 
rants were  to  be  drawn  by  the  board  of 


trustees  fw  75  per  cent  ot  these  estimates  In 
favw  of  the  .contracftor,  and  the  remalndv 
was  to  be  paid  upon  final  completion  upon 
tbe  architect's  certificate  thereot  anO  up4» 
evldoice  that  all  material  and  labor  had  t>eai 
paid  tta.  The  cmtract  fuvthor  provided  that 
the  contractor  should  pay  $10  per  day  as  liqui- 
dated dami^^  for  each  day  the  building 
should  remain  Incomplete  after  Fetonary  1, 
188B.    Lutge  commenced  work  under  said 
contract  and  continued-  In  the  perfbrmance 
of  It  until  December  8,  1897,  when  be  qnft 
and  abandoned  the  .wot*,  and  refused  and 
neglected  to  prosecute  It  further.  The  plain- 
tiff thweupon  advertised  fbr  bids,  and  let  a 
contract  for  the  completion  of  the  work  to 
one  Drlskin  tat  tiie  sum  ctf  $6,668.50.  Tbe 
principal.  Item  contested  in  tiie  court  bdow 
r^ted  to  plaintiff's  claim  for  an  alleged 
excesii  paid  under  the  original  contract  and 
;  the  new  contract  togethw,  orvx  the  original 
contract  price;  and  the  qaesttonii^etlier  such 
excess  was  In  fact  paid  depended  n:pon  the 
question  whether  the  assignment  of  a  certain 
warrant  for  $912.18  Issued  to  Lutge,  and  by 
blm  assigned  to  the  recetrer  ot  the  Wllla^ 
mette  Steam  Mill  L.  ft  M .  Company,  before 
he  abandoned  the  work,  but  which  bad  not 
been  paid  at  tiie  time  of  abandimment,  Tras 
valid.  If  It  was,  then  it  was  a  payment  to 
Lutge,  and,  If  not,  that  amount  was  still  In 
the  hands  of  the  trustees.    The  trustees 
promptiy  brought  an  action  to  enjoin  the 
payment  of  said  warrant  to  Lu^'s  a»- 
slgnee,  and  a  perpetual  Injunction  was 
granted  by  the  court  below,  but  tbat  Judg* 
ment  was  reversed  on  appeaL   See  School 
DIst  T.  Lutge,  129  CaL  409,  62  Pae.  86w 
That  case,  however,  had  not  been  decided 
by  tbts  coiurt  at  tbe  time  tiie  present  case 
was  beard  In  the  court  below;  and  that 
court,  BtUx  finding  fully  the  fiicts  above 
outlined.  Including  the  fact  that  tbe  appeal 
In  the  former  case  had  not  been  decided, 
found  In  favor  of  the  plaintiff  In  the  sum 
of  fSOlJtO  and  costs,  "but  without  preju- 
dice to  plaintiff's  furtho-  recovering  against 
these  defendants,  ,In  case  plaintiff  is  requir- 
ed to  pay  said  sum  of  9912.18  or  any  part 
thereof  to  Lutge  or  his  asslguera,"  or  to  la- 
borers or  material  men,  and  the  Judgment 
was  so  entered.  No  question  Is  made  as  to 
this  provlslcHi  In  the  Judgment  by  either 
party.  The  other  grounds  upon  which  plain- 
tiff sought  to  recover  ven:    (1)  Damage 
resulting  from  delay  In  the  completion  of 
the  buUdlng;  and  (2)  additional  sums  whidi 
It  is  alleged  the  plaintiff  was  c«npelled  to 
pay,  In  addition  to  the  contract  cost,  tot 
correcting  Imperfections  hi  Lutge's  work. 

1.  Lutge's  contract,  as  set  out  In  tiie  com- 
plaint, cmtalned  the  following  provision: 
*'Ttae  said  contracts  shall  pay  ten  dollars 
per  day  to  tbe  party  of  the  first  part  as  liq- 
uidated damages  for  every  day  the  said 
building  Shan  remain  incomplete  after  the 
first  day  of  February,  1898."  The  complafait 
alleged  that  by  reason  of  the  failure  of  said 
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Lntge  to  iKxfoim  Us  cmitract  "the  plalntlfl 
was  not  able  to  have  the  said  building  com- 
pleted until  the  7th  day  of  April.  1808.  and 
being  8lzt7-8lz  days  after  the  time  when  the 
said  Lntge  contracted  and  agreed  to  hare 
the  saM  boUdli^  finished,  and  the  said  delay 
was  caused  and  made  necessary  wht^y  by 
the  failure  of  the  said  Lntge  to  perform  his 
said  CfHitract;  and  plaintiff  was  damaged 
by  the  said  d^y  In  the  sum  of  90SfK"  Up- 
on the  trial  the  pUntUT  put  to  Its  witness 
the  f<dlowlng  question:  "Do  you  know  any- 
thi^  with  respect  to  the  effect  upon  tbe 
district  from  the  failure  to  have  a  proper 
highficiiool  building?"  Detoidants  object- 
ed that  it  was  irreterant  and  lmmat«lal, 
and  not  within  the  Issues.  Another  ques* 
tlon  of  like  character  was  put  also  tm  the 
purpose  of  proving'  that  the  damages  could 
not  be  adequatdy  ascvtalned,  and  that 
therefwe  the  parties  bad  a  ri^  to  stipu- 
late the  amount  of  the  damai^.  The  objec- 
tion was  oTerruled,  and  the  defendants  ex- 
erted. Oth»  testimony  was  rec^ved  Cor 
the  same  purpose,  and  the  court  found  the 
damages  tor  delay  In  accordaoce  with  tiiat 
proTlslon  of  the  cutract  In  the  sum  of  9280. 
The  principal  question  presented  Is  one  of 
Ideadlng.  The  plaintiff  assumed,  and  I 
think  correctiy,  tiiat  the  damages  stipulated 
in  this  cimtract  could  not  be  recovered  with- 
out evidence  that  It  would  be  Impracticable 
or  extremely  difficult  to  fix  the  actual  dam- 
age. As  an  illustration  that  such  evidence 
to  necessary,  sui^Mwe  the  hlgb  school  during 
this  polod  occupied  a  leased  building  equal- 
ly as  well  adapted  to  the. purposes  of  the 
school  as  tbe  one  contracted  to  be  erected; 
the  damage  sustained  by  the  district  would 
obviously  be  tbe  rent  ot  the  building,  and 
In  such  case  stipulated  damages  could  not 
controL  Uiwn  this  subject  the  Qvll  Code 
contains  the  following  provisions: 

"8ec.  1670.  Every  contract  1^  which  the 
amount  of  damage  to  be  paid,  or  other  com- 
pensation to  be  mad^  for  a  breach  of  an 
obligation,  Is  detomlned  in  anticipation 
thereof,  is  to  that  extent  void,  except  as  ex- 
iwessly  provided  hi  the  next  section. 

"Sec.  1671.  The  parties  to  a  contract  may 
agree  therein  upon  an  amount  which  shall 
be  presumed  to  be  the  amount  of  damage 
sustained  by  a  breach  thereof,  when,  from 
tiie  nature  of  the  tese.  It  would  be  Imj^c- 
ticable  or  extremeljr  difficult  to  fix  the  ae- 
toal  damage." 

Tbe  first  of  these  sections  having  declar- 
ed  all  contracts  fixing  liquidated  damages 
In  advance  to  be  void,  «c^  as  irovlded  In 
the  next  section.  It  is  clearly  Incumbent 
ivon  the  party  seeking  to  recover  upon  such 
aareement  to  show  by  avermoit  and  proof 
that  his  case  Is  within  the  ekceptlra;  for, 
without  au  allegati<m  bringing  his  case  with- 
in the  essceptlon,  the  comi^alnt  in  that  re- 
gard Is  InsnfflcleDt;  tbe  presumption  being, 
In  the  absence  of  such  auction,  that  such 
agreemoit  Is  void.  .  In  Jack  v.  Slnshelmer, 


126  Cal.  564,  58  Pac.  180.  the  action  was  to 
quiet  title  to  lai^.  The  answor  set  up  a 
lease  In  which  the  'lessee  agreed  that  upon 
his  failure  to  pay  rent  he  would  vacate  the 
premises  upon  30  days'  notice,  and  would 
pay  91.000  "as  settied  and  liquidated  dam- 
ages." A  demurrer  to  this  answer  was  sus- 
tained, and.  defendant  refusing  to  amend, 
the  plaintiff  bad  Judgment,  and  upon  appeal 
the  Judgm^t  was  affirmed.  In  Brick  Co.  t. 
Moore.  75  Cal.  210,  16  Pac.  888,  It  Is  said: 
"Certainly  the  stipulation  In  the  bond'  does 
not  of  Itself,  In  the  absence  of  all  other  evt- 
dfflce  vpoQ  the  subject  make  It  dear  that  It 
would  be  extremely  difficult  or  fmivacticable 
to  fl^  tbe  actual  damages  that  would  result 
from  a  breach  ot  tbe  bmd  In  not  finishing 
the  building  by  a  certain  date.**  In  the  pres- 
ent case  there  was  ther^ore  no  Issue  under 
which  tiie  evidence  could  prepay  be  re- 
e^ved,  and  tiie  coart  erred  tai  admitting  it, 
and  for  this  error  the  Judgment  must  be  re- 
versed. 

2.  Malntifl  also  seeks  to  recover  addltt(»al 
sums  which  it  Is  alleged  it  iras  compelled  to 
pay  Drisklll  In  addition  to  the  contract  cost, 
for  correcting  lmp«fectinis  m  Lutgtf  s  woA. 

this  ground  the  court  found  In  fa- 
vor of  the  plaintiff  upim  sevenU  items  ag* 
grating  the  sum  ot  ^HOi-tS,  all  of  which  Is 
strenuously  disputed  by  apprtlants;  and  as 
this  part  of  the  cimlzoverBy  Is  larg^,  it  not 
wholly,  based  iq>on  the  construction  oi  Drls- 
klirs  contract,  some  consideration  should  be 
given  it  in  view  of  a  new  trial.  Lut^s  con- 
tract required  him  to  furnish  an  the  labor 
and  materials,  and  erect' and  flnlsb  the  build- 
ing according  to  the  plans  and  specifications. 
In  altering  into  the  eontract  with  DriskUl 
for  tiie  completkm  ot  tbe  building,  it  was 
AmbUess  the  purpose  of  tiie  plaintiff  to  se- 
cure Its  completion,  so  Car  as  possible.  In 
accordance  with  tbe  requlrem«its  of  the 
orl^al  contract  with  Lntge,  under  which 
one-half  of  the  vnnrk,  or  more,  bad  been  per- 
formed; but  It  was  ImposslUe  to  put  Dris- 
klll in  predaely  the  same  relatkm  to  the 
wOTk  which  Lutge  had  occtq^Ied.  Lutge. 
having  furnished  tiie  material  and  perform- 
ed the  work  up  to  the  stage  at  which  he 
abandoned  it,  was  omcluslvely  bound  to 
know  of  all  defects  both  In  materials  and 
wMlananshIp,  and  was  bound,  under  his  con- 
tract, to  correct  them.  DrisklU  was  not 
bound  to  know  of  defects  that  were  not  ap- 
parent to  a  cMnpetent  mi  careful'  observer, 
or  which  were  not  called  to  his  attention  at 
the  time  he  entered  Into  his  contract  The 
correction  of  such  defects,  If  any  there  were, 
T^as  not  covered  by  his  contract;  but  those 
defects  wbkh  were  apparmt  to  a  ^lled  6b> 
server,  exercising  reasonable  care,  were  with- 
in his  contract  and  he  was  bound  to  cor- 
rect them  without  extra  compensation.  Lnt- 
ge, as  has  be^  said,  was  to  fumisb  all  tbe 
material  for  the  construction  of  the  build- 
ing; and  at  the  time  he  abandoned  worit  un- 
der his  contract  there  was  1^  unused  ma-* 
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terlal  Intended  for  the  bnllding,  and  this  ma- 
terial DrlsklU  was  to  use.  part  of  this  ma- 
terial consisted  of  mortar  or  cemoit  alreadj 
prepared.  In  which  was  Incorporated  color- 
ing matter  to  avoid  the  necessity  of  painting; 
and  this  proved  to  have  been  improperly  pre* 
pared,  >o  that  when  used  the  color  was  not 
nnlform,  and  had  to  be  remedied.  Here  the 
rale  herelnbefive  stated  furnishes  the  test. 
If  It  was  apparent  that  the  mortar  or  cement 
had  been  Improperly  prepared,  it  should  not 
have  been  used.  But  if  the  defect  could  not, 
with  reasonable  care,  be  dlscov^ed  until  It 
had  been  put  on  the  building  and  dried,  the 
expense  of  painting  was  not  covered  by  the 
contract  and  was  properly  allowed  as  aji 
tra.  What  the  facta  were  Is  for  the  trial 
court  to  determine. 

Appellants  also  contend  that  tiie  court  err- 
ed in  overruling  their  demurrer  to  the  com- 
plaint upon  the  ground  <tf  uncertainty.  The 
eighth  paragraph  of  the  complaint  alleged. 
In  substance,  that  Lutge  did  not  provide  the 
material  required  by  his  contract,  and,  In 
consequence  of  Imperfect  construction  and 
Improper  materials  furnished  for  and  done 
by  Lutge,  the  plaintiff  was  compelled  to.  pay 
and  did  pay  for  the  correction  of  such  work, 
so  as  to  make  It  conform  to  the  contract 
made  by  Lutge,  the  sum  of  S^l.  It  Is  con- 
tended that  defendants  had  no  means  of  de- 
termining from  these  allegations  In  what  re- 
spect Lutgtfs  work  would  be  attacked,  or 
what  evidfflice  would  be  required  on  the  part 
of  defendants.  We  think  the  demurrer  was 
properly  overruled.  It  certainly  could  not 
be  necessary  to  stdte  in  the  complaint  a 
cause  of  action  as  to  each  of  the  defects  in 
Lutge's  work,  for  correcting  which  the  plain- 
tiff sought  to  recover;  but  while  permit- 
ting pleadings  to  be  condensed  and  simpU- 
fled  In  respect  to  such  matters,  the  Code  haA 
provided  against  surprise  by  requiring  the 
plaintiff  to  fumlsb,  when  demanded  In  writ- 
ing, a  copy  of  the  account  under  the  penalty 
of  being  precluded  from  giving  evidence 
thereof.  Code  Civ.  Froc.  |  434.  This  sec- 
tion uses  the  words  "the  account"  but  we 
think  It  includes  such  demands  as  are  stated 
In  this  case.  In  Barkley  v.  Railroad  Co..  27 
Hun,  516,  In  speaking  of  section  S31,  Code 
Civ.  Proc.  N.  T.,  it  is  said:  "In  ordinary 
language  the  word  'accounts  Is  applied  to  al- 
most every  claim  on  contract  which  consists 
of  several  Items."  We  think  It  Is  so  used 
under  our  Code,  and  It  Is  there  expressly 
said:  "It  la  not  necessary  for  a  party  to  set 
forth  In  a  pleading  the  Items  of  an  account 
therein  alleged."  Appellants'  contention  Is 
not  that  a  cause  of  action  for  these  Items  la 
not  stated,  but  that  they  wer^  entitled  to  an 
allegation  'Vhlch  would  have  given  them  an 
opportunity  In  advance  of  the  trial  to  asc^ 
tain  the  points  uiwn  which  they  would  be 
called  upon  to  make  a  defense."  This  would 
lead  to  an  unnecessary  prolixity  In  pleading, 
which  It  was  intended  to  avoid  by  giving  a 
remedy  nnder  ■ection  4&i  of  the  Code  of 


OItH  Procednr&  nat  tbe  demurrer  was 
prop«'ly  ovemiled,  see  Wise  v.  Hogan»  77 
CaL  184,  19  Pac.  278;  Pleasant  T.  8anaiiels» 
114  Cal.  84.  45  Pac.  906;  HcFarland  t.  HoI- 
comb,  123  Cal.  84.  55  Pac.  761. 

I  advise  that  the  judgment  and  order  t» 
reversed,  and  a  new  trial  granted,  with  leave 
to  the  parltea  to  amend  tbelr  pleadings  If  m> 
advised. 

We  concur:  OBAT>  0.;  SMITH,  GL 

PEB  CURIAM.  Tor  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  and  ot^ 
der  are  reversed,  and  a  new  trial  gtantedl 
with  leave  to  the  partlei  ta  unend  their 
pleadings  it  to  advlied. 


036  Col.  408> 

DB  PROSSB  et  al.  r.  ROTAL  SAGLB  DI8> 
TILLBRIE3  CO.  (S.  F.  1AI75.)> 

(Suprone  Court  of  Gallfonla.  Jan.  ^  100SL> 

BUILDINQ  CONTRACrr-RBPUDlATlON  BY 
OWNBR-QUANTUH  M BRUIT. 

1.  Where  an  architect's  coatract  contemplate 
ed  tbe  ■up«*vUioQ  of  the  coDstrnction  of  an 
entire  building,  iDclnding  certain  Interior  dec<^ 
rations,  but  before  the  completion  thereof  the 
owner  nneqaivocsUy  notiSea  tbe  architect  to 
cease  work  on  the  Interior  decorations,  tbe 
architect  was  not  entitled  to  recover  on  a 

uantum  memit  for  work  done  on  the  interior 
ecoratiODS  after  such  notice,  such  work  not 
beioKdone  at  the  owner's  reqaest 

2.  Though  tbe  owner's  repudiation  of  tbe 
part  of  the  contract  relating  to  Interior  decora- 
tions was  a  breadi  of  tbe  entire  contract  as  to 
the  architect  It  was,  as  to  the  owner,  repudia- 
tion of  a  port  only,  not  extending  to  the  en- 
tire contract  so  that  It  was  optional  with  the 
contractor  to  treat  the  entire  contract  as  bro- 
ken, or  to  waive  tbe  breach  as  to  the  part  not 
expressly  repudiated. 

Department!.  Appeal  from  superior coort. 
city  and  coimty  of  San  Francisco;  Wm.  B. 
Dalngerfield.  Judge. 

Actlm  by  V.  A.  De  Proese  and  otbcn 
against  Uie  Royal  Ea^e  DlstHleries  Compa- 
ny. Prom  a  judgment  In  favor  ct  plalntUtSr 
defCTdant  appeals.  Reversed. 

P.  F.  Dunne  and  EL  H.  McPIke,  for  ap- 
pellant Reddy  Campbell  &  Metson,  for  re-' 
spondmts. 

GAROUTTB.  J.  Plaintiffs  are  art^tects. 
and  were  employed  by  dtfendant  to  prepare 
the  plana,  si>eclflcatlons,  eto.,  and  oversee 
the  construction  of  a  certain  building,  and 
In  consideration  of  thdr  services  they  were 
to  receive  4  per  cent  of  the  cost  of  the 
building.  The  plans  of  this  structure  In- 
cluded the  construction  of  a  very  daborate 
caf6;  and  while.  In  the  negotiations  lead- 
ing up  to  the  employment  of  tbe  plain tlds- 
they  Insisted  upon  a  compeosatlott  amount- 
ing to  6  per  cent,  of  the  cost  of  the  build- 
ing, yet  Qnally,  actuated  by  the  fact  that 
their  employment  was  to  extend  to  the  entire- 
work.  Including  the  Interim  decoratlona  of 
this  caf^  they  agreed  to  nndotake  Che  jebr 
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apon  the  basis  of  4  per  cent  Considerable 
work  was  done  by  them  under  tbe  contract, 
but  very  little  of  It  upon  the  Interior  decora- 
tions of  the  cafA,  wben,  ujkmi  July  Slst,  de- 
fendant addressed  to  tbe  plaintiffs  a  letter, 
which,  amon^f  other  matters,  said:  "Messrs. 
De  Prosse  &  MeosaOorffer—Dear  Sirs:  With 
reference  to  the  interior  decorations,  bar  fix- 
tures, etc,  etc.,  we  beg  to  lnf<»in  yon  that 
we  have  concluded  to  handle  this  matter 
ourselTes,"— aad  In  thv  comnmiUcation  gave 
tlielr  reasons  In  detail  rfby  they  had  arrived 
at  this  contusion.  QlTlng  no  heed  to  the 
4!ontaitB  of  tbe  letter,  {dalntifTs  continued 
tbe  work  untU  September  ITth.  when  they 
ceased  worlc  Thereafter  they  brought  the 
Jpreaent  action  in  quantum  meruit,  seeking 
to  recover  tin  reasonaUe  value  of  their  serr- 
Ices  r«idered  jtrlm  to  Septemb^  17th,  and 
the  leal  questloa  here  ai^ears  to  be.  are 
they  entitled  to  recorer  upon  a  Quantum 
jnemft  for  services  rendered  upon  the  in- 
terior decoratlfnis  of  the  caf6  betweoi  the 
time  when  the  letter  was  written  to  them 
and  tbe  17tta  of  Sei^mbw,  the  time  when 
they  withdrew  frpm  the  building?  An  action 
in  quantum  meruit  Is  baaed  iqwn  the  theory 
that  one  lurty  has  performed  services  for 
anoth«r  at  his  reqirast,  and  here  It  seems 
that,  if  d^ndant  osdered  i^lntiffs  not  to 
perffnrm  snrvlces  iipon  the  interior  decoratl<ms 
of  the  caf£,  they  eonid  not  reoorer  In  quan- 
tum meruit  if  thereafta  th^  proceeded  in 
<Vl>ositfon  to  that  order.  Services  perform- 
ed midier  these 'Circumstances  would  not  be 
performed  at  Uie  request  of  the  defendant 
This  prindide  (tf  law  is  approred  by  the 
trial  court  wherdn  it  gave  to  tbe  jury  the 
Allowing  Instruction:  "Olbe  plalntlffB  can- 
not recover  in  this  action  tm  any  work  th^ 
may  have  done  for  the  interiors  of  the  bulldr 
Ing  known  as  the  'Fabst  Cafft,'  except  such 
work.  If  there  was  any,  as  was  done  at  the 
request  ot  the  defendant"  The  court  Is  thus 
brought  to  a  cooalderatlon  of.  the  force  and 
effect  of  the  letter  sent  defendant  to 
plaintiffs. .  It  is  claimed  upm  their  part  that 
it  Is  equivocal  in  character,  and  is  not  In 
effect,  a  directlfm  to  cease  and  refrain  from 
yrotk  upon  the  interior  decorations.  But  the 
letter  appears  to  be  plain  oiough  to  tbe 
contrary,  and  auch  was  the  construction 
glvoi  it  by  the  pluintlffa  tbemselves.  If 
they  bad  come  before  the  trial  court  claim- 
ing the  lettw  to  be  equivocal,  vagoe,  uid 
iiodeflnlte,  and  asserted  that  the^^  continued 
their  labors  through  a  misunderstanding  or 
misconstruction  of  Its  force  and  effect— that 
Is.  If  its  effect  was  to  ordw  them  to  cease 
woiic  upon  this  particular  part  of  the  build- 
ing,—another  question  would  be  presented; 
but  no  such  case  was  attempted  to  be  made 
out  In  tbe  trial  court  aud  It  is  UHWrent  that 
plaintiffs  understood  tbe  letter  to  mean  ex- 
actly what  defendant  here  claims  its  mean- 
ing to  be.  ^le  testimony  of  iMtb  plaintiffs 
is  clear  to  tbe  ptdnt  that  they  understood  by 


the  letter  that  defendant  ordo^  them  to  re- 
frain from  doing  work  upon  Interior  decora- 
tions. One  of  the  plaintiffs  testlfles  as  fol- 
lows: "On  Monday  we  received  the  letter,  and 
then,  notwithstanding  the  letter,  I  went  on 
and  did  the  work.  We  did  not  stop  work  when 
we  received  that  lettor.  We  Intended  to  carry 
out  our  contract  notwithstanding  the  letter." 
There  is  no  principle  of  law  Involved  In  the 
action  of  quantum  meruit  which  will  Justify 
a  recovery  for  services  rendered.  In  the  face 
of  positive  directions  not  to  render  those 
services,  by  the  pftrty  from  whom  It  is 
sought  to  recover.  Here,  as  far  astany  prin- 
ciple of  quantum  meruit  Is  concerned,  plain- 
tiffs had  no  right  to  perform  services  upon 
these  Interiors  Att&c  ordered  not  so  to  do, 
and  cannot  recover  for  swrices  so  rendered. 

It  is  Insisted  that  the  contract  for  the 
service  was  an  entire  contract  covering  the 
whole  building,  inside  and  outside,  and  that 
defendant  couU  not  repudiate  tbe  contract 
as  to  a  part,  fiam^,  the  Interior  decorations 
of  the  caf&  lUa  contention  Is  unsound. 
As  to  def^dant  It  could  repudiate  a  part 
of  it  or  r^udlate  It  alL  In  other  words,  a 
repudiation  of  a  part  of  It  was,  as  to  plain- 
tiffs,  a  repudiation  of  it  all;  that  Is,  plain- 
tiffs had  the  right  to  consider  tbe  breach 
of  tills  covenant  a  breadi  of  the  entire  con- 
tract The  acts  of  defendant  were  a  breach 
of  the  entire  contract  but  the  breach  could 
be  waived  by  plaintiffs  as  to  ell  portions 
thereof  not  Inidnded  tai  that  part  relating  to 
the  Interior  decorations.  As  to  all  other 
matters  plaintiffs  could  waive  the  breach 
and  contlnae  their  work.  That  ms  a  mat- 
ter entir^  i^ttonal  with  them  at  the  mo- 
moit  they  were  ordered  to  cease  wortc  upon 
the  interiw  decorations.  At  that  momoit 
they  were  Justified  in  law  in  ceasing  from 
work  uiMm  all  parts  of  the  building  If  they 
BO  felt  disposed.  It  Is'  said  In  Haakell  t. 
McHenry,  4  C9I.  411:  "The  contract  declar- 
ed OB  was  an  entirety.  The  first  breach  bj 
the  defoidant  was  a  breach  of  tbe  whole, 
and  discharged  the  tdalntlfl  from  tbe  per- 
formance of  any  conditions  on  his  part  It 
^ve  him  a  o>mplete  right  of  action.  Cock- 
l«y  V.  Bmcker,  54  Ohio  St  214,  44  N.  fi.  BOO." 

Plataiticrs  Insist  that  subsequent  to  July 
81st  th^  perf(Hined  certain  work  upon  the 
interiors  of  the  caf6  with  tbe  knowledge  and 
consent  of  dtfendant  and  they  olalm,  there- 
by defeidant  waived  any  repudiation  of  tbe 
omtract  evtdffltced  1^  the  letter  of  July  31st 
The  particular  woA  relied  up<m  to  support 
this  contention  related  to  the  oitrances  to 
tbe  cafe,  and  the  evidence  scans  to  be  plain 
that  these  entrances  wm  no  part  of  the 
interior  decorations  refnred  to  in  the  afore- 
said letto*.  Bespondeate'  own  testimony 
pointB  directly  to  this  condnskm.  It  may 
be  farther  said  that  In  the  instructions  of 
tiie  court  given  to  the  Jury  we  find  no  ques- 
tion of  walvw  submitted  to  them  for  con- 
sideration. 
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For  the  forcing  reasons,  the  Judgment 
SDd  order  are  lerersed,  and  the  cause  re- 
manded for  a  new  trta^ 

We  concur:   HARRISON,  J.;  TAN  DTEE, 

J. 


(13E  Cal.  415) 

PEOPLE  ex-  rel.  LAWI^OR  T.  WILLIAM- 
SON et  al.   (S.  F.  2,3T1.) 

(Supreme  Court  of  Callforaia.   Jao.  28,  1902.) 

MUNICIPAL  CORPORATIONS— SAN  FRANCISCO 
CITY  CHARTER— BOARD  OP  HEALTH— MUNIC- 
IPAL AFFAIRS— USURPING  PUBLIC  OPPICB. 
The  board  of  health  created  by  Sail  Fran- 
cisco CSiarter,  art.  10  (St  18D9,  p.  342),  and  the 
power  therein  conferred  upon  it  to  control  the 
sanitary  condition  of  the  city  and  to  k>ok  after 
the  health  of  the  inhabitants  thereof,  are  strict- 
ly mnnldpal  in  their  charactn',  and  constitute 
a  municipal  affair,  to  this  extent  saperseding 
any  Code  sections  creating  the  old  board  of 
health  incoosistent  therewith  hence  the 

members  of  the  charter  boarndid  not  usurp 
or  nnlawfnlly  hold  or  exorcise  any  paUic  office. 
McFarland,  J.,  dissenting. 

In  banc.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  Jas.  M. 
Troutt,  Judge. 

Quo  warranto  by  the  [>eople,  on  the  rela- 
tion of  William  M.  Lawlor,  against  3.  M. 
Williamson  and  others,  to  test  the  legality  of 
the  board  of  health  created  by  the  San 
Francisco  city  charter.  From  a  judgment  in 
favor  of  defendants,  plaintiff  appeals.  Af- 
firmed. 

Tirey  L.  Ford,  Atty.  Gen.,  J.  L.  Cope)and, 
Frank  M.  Stone,  and  A.  H.  Ricketts.  for  ap- 
pellant. Lewis  F.  Byington,  for  respond* 
ents. 

TEMPLE,  J.  This  Is  a  proceeding  In  the 
nature  of  a  quo  warranto  against  the  mu- 
nicipal board  of  health  under  the  present 
charter.  The  relator  claims  tp  be  the  health 
officer  of  what  Is  called  In  the  briefs  the 
"Old  Board  of  Health."  That  board  con- 
sisted of  the  mayor  of  the  city  and  county 
and  four  physicians,  who  were  appointed  by 
the  governor.  It  was  authorized  by  certain 
sections  of  the  Political  Code,  and  was  call- 
ed the  "Board  of  Health  of  the  Oity  and 
County  of  San  Francisco."  Such  Is  also  the 
deslgnatim  of  the  board  of  healtii  author- 
ised by  the  new  charter  of  the  city  and  coun- 
ty. Counsel  hare  argued  the  question  as  to 
whether  the  new  charter  aupersedes  and  does 
away  with  the  old  board.  But  that  ques- 
tion. If  InToIred  at  all.  Is  cmly  Incidentally  at 
Issnew  The  only  question  is  as  to  the  le- 
jpiUty  of  the  new  or  municipal  board,  and 
that  Is  no  furtho-  InTcdved  than  Is  required 
to  detmnlne  whether  the  respondents  have 
usnrped,  and  are  now  unlawfully  exercising, 
the  functions  of  members  of  the  board  of 
health  of  the  city  and  county  of  San  Fran- 
cisco. 

The  sections  of  the  Political  Code  proTld- 
ing  for  the  old  board  are  In  an  article  enti- 


tled "Health  and  Quarantine  Regulations  tor 
the  City  and  Harbor  of  San  Francisco."  Pol. 
Code,  art.  3,  H  3004-3036.  The  health  offi- 
cer for  the  city  and  county  and  port  of  Sao 
Francisco  was  elected  by  the  board,  and  was 
removable  at  Its  pleasure.  It  could  appoint 
a  quarantine  oSLcer,  and  prescribe  bis  duties, 
and  also  the  duty  of  masters  of  Teeeels  en- 
tering the  harbor.  It  could  make  raccina- 
tlon  compulsory  In  certain  cases,  and  provide 
ho^ltals  "at  or  near  Sausallto,  and  fumlsb 
and  supply  the  same  with  nurses  and  at- 
taches, and  remove  thereto  all  persons  af- 
fected with  cholera,  smallpox,  yellow,  typhus 
or  i^lp  fever."  The  members  vt  this  board 
bavfl(  been  held  to  be  state  officers.  Ex  parte 
Keeney,  84  Oal.  304,  24  Pac.  34;  People 
Pary,  TO  Cal.  110,  21  Pac.  423.  The  pro- 
visions in  Togard  to  public  health  contained 
in  the  city  charter  are  found  in  article  10 
(St  1899,  p.  842).  A  board  of  health  for  tbe 
city  and  county  Is  created,  with  the  follow- 
ing powers:  '^he  board  shall  have  the  man- 
agement and  control  of  tbe  city  and  county 
hospital,  almshouses,  ambulance  service,  edd- 
nlcipal  hospitals,  receiving,  hospitals,  and  of 
all  matters  pertaining  to  the  jH^servatlon, 
promotion,  and  protection  of  tbe  lives  and 
health  of  tbe  Inhabitants  of  tbe  city  and 
county;  and  It  may  determine  tbe  nature 
and  diaracter  of  nuisances  and  provide  for 
their  abatement  It  shall  have  tbe  sanitary 
supervision  of  tbe  municipal  Institutions  of 
the  city  and  county.  Including  jails,  school- 
houses,  and  all  public  buildings;  of  the  dls- 
posItl<Hi  of  tbe  dead;  of  the  dlspoaltlrai  of 
garbage,  oflFal,  and  otb»  olteaalve  sobstan- 
cee." 

It  Is  evident  that  the  powers  conferred 
upon  and  the  duties  required  of  this  board 
are  strictly  municipal  in  their  character. 
All  that  is  required'  of  the  board  is  pecul- 
iarly for  the  Inhabitants  of  the  city,  and  not 
directly  for  the  benefit  of  any  mie  else.  As 
to  some  of  the  functions  of  the  board,  a 
charter  which  did  not  In  some  way  pro- 
vide for  them,  directly  or  Indirectly,  by  per- 
mitting the  legislative  body  of  tbe  city  to 
make  provision,  would  be  Intolerable.  It 
may  be  safely  assated  that  no  such  char- 
ter ^sts,  and  that  all  that  Is  h«re  provided 
fco*  Is  usually  provided  or  permitted  In  the 
charters  of  large  cities.  This  board  with  Its 
functions,  being  In  Its  nature  an  **aftalr" 
appropriate  for  a  municipality,  and  being 
actually  contained  In  tbe  charto^.  Is  a  **iilu- 
hlclpal  affair."  within  any  meaning  hereto- 
fore given  to  the  phrase  "municipal  affair." 
The  suggestion  that  an  "affair"  already  ex- 
isting under  the  laws  of  tlw  state,  and  for  tiie 
pec^e  generally.  Including  the  Inhabitants 
of  tbe  city,  cannot  be  made  a  mnnldpol  af- 
fair, does  not  seem  to  me  to  merit  discus- 
sion. The  charter  supersedes  all  laws  Incon- 
sistent therewith.  I  do  not  wl^  to  Intimate 
a  doubt  as  to  the  oitire  valldlV  of  ttie  cAiar- 
ter  inoviBlons  on  this  subject  but  for  tbe 
purposes  of  this  case  it  Is  not  necessary  to 
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decide  TThetber  some  of  Its  prorlsions  are 
not  Told  because  Inconsistent  with  the  Code 
proTlslons.  If  there  Is  anrtblng  which  the 
charts  board  can  lawfully  do,  the  city  may 
maintain  It. 

The  r^ly  brl^  filed  by  other  connseil  for 
the  attorney  general,  while  In  form  Insisting 
upon  the  argament  of  the  opening  mief.  In 
fact  concedes  Its  inauffldoicy,  and  contends 
that  the  charter  provisions  are  void,  be< 
cause,  If  valid,  the  state  would  be,  pro 
tanto,  d^iirlved  of  its  police  power.  Ihe 
piMnt  is  that.  If  a  law,  the  i^rtor  cannot  be 
r^ealed,  amended,' w  Interfered  with  by  the 
l^lslatnre,  and  so  far  prevmts  the  state 
from  protecting  the  pnMIc  heaHh.  San 
Francisco,  it  is  said,  la  our  iwlnclpal  seaport, 
and  liable  to  receive  from  abroad  jiersons  af- 
fected with  Infectious  diseues,  and  who  are 
a  source  of  danger  to  the  entire  population 
of  the  state.  The  diartw  la  Itsdf  a  law  of 
the  state.  It  matters  not,  for  this  pur- 
pose whether  It  Is  a  statute  passed  by  the 
legidature,  mr  by  a  board  of  freeholders  with 
a  referendum  to  the  people.  In  either  view, 
It  is  law,  and  made  so  by  authority  of  the 
peoj^e  of  the  state.  We  must  presume.  If 
these  proTlsltms  are  valid,  that  In  creating 
the  charter  and  making  it  a  law  the  people 
have  adf^ted  the  means,  in  their  judgment, 
llkdy  to  protect  ,the  people  of* the  state 
from  Buch  dangers.  Nor  is  the  charter  a 
law  which  cannot  be  amended.  It  Is  true, 
the  leglBlature,  of  Itself,  cannot  amend  it. 
Such  amendments  must  he  initiated  else* 
wliere.  It  was  made  and  can  be  amended  as 
the  people  tave  ordained  in  the  organic  law. 
The  fact  that  the  constitution  has  so  pro- 
Tided  must  satisfy  the  courts.  It  may  be 
tme  that  the  freeholder  charter  scheme  con- 
fers greater  Influence  in  l^lslative  matters 
upon  the  Inhabitants  of  the  favored  cities 
than  is  enjoyed  by  the  people  who  do  not 
reside  In  such  cities.  The  InhaUtants  of 
the  favored  dtles  may  participate  In  maldng 
laws  for  others  whldk  have  no  operation  at 
alt  as  to  them,  while  the  outdd^r,  after  the 
charter  has  been  once  made,  has  no  voice  In 
making  suoJi  laws  for  those  within  the  city, 
even  wben  he  Is  vitally  and  directly  interest- 
ed in  them.  But  If  this  be  an  Inequality 
the  people  have  themselves  created  It,  and 
If  a  remedy  Is  needed  they  only  can  provide 
it  But  the  police  powers  granted  to  tiie 
dty  and  county  by  the  charter  are  much 
more  extensive  than  those  confided  to  tiie 
charter  board  of  health.  Nearly  all  the  ul- 
timate porposee  for  which  governments  ex- 
ist come  within  this  power.  It  has  even 
been  said  that  it  includes  all  the  ends  of  gov- 
ern me/it,  as  all  are  In  theory  designed  to 
secure  the  common  safety  and  to  provide  for 
the  general  welfare.  Tied.  Police  Power, 
p.  3.  Cooley  defines  this  power  as  Includ- 
Ing  the  whole  system  of  Internal  reg^ila- 
tlon  by  which  the  state  seeks  not  obly  to 
preseri'e  the  public  order  and  to  prevent  of- 
fenses against  the  state,  but  also  to  establish 
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for  the  Intercourse  of  citizens  with  dtlzens 
those  rules  of  good  manners  and  good  neigh- 
borhood which  are  calculated  to  prevent  con- 
flict of  rights  and  to  secure  to  each  the  nnln- 
temq>ted  enjoyment  of  his  own,  so  far  as 
It  Is  reastmaUy  consistent  with  a  like  en- 
joyment of  rights  by  others.  ,The  police 
power  more  specifically  refers  to  the  neces- 
and  right  of  government  to  place  re- 
strictions upon  the  liberty  of  Individuals,  or 
upon  the  use  of  private  ^"operty  for  the 
common  advantage.  All  these  things  enu- 
merated by  Oooley  are  usually  confided,  at 
least  In  part,  to  mimlcipallUes,  and  are  cer^ 
talnly  In  the  charter  in  question  here:  If, 
therefore,  the  provtolons  creating  the  board 
of  health' are  void  because  It  Is  an  attempt 
to  surrender  police  powors  which  the  state 
cannot  abdicate,  then  the  entire  charter  must 
go.  But  this  consequence  would  not  follow 
even  thous^  the  state  were  not  authorized 
to  make  a  final  surrender  of  powers  It  holds 
for  the  benefit  of  all  the  Inhabitants  of  the 
state.  In  such  case  the  law  would  not  be 
invalid,  but  would  give  way  when  the  state 
found  It  necessary  to  exercise  the  same  pow- 
er for  the  iffeservation  of  the  health  of  the 
people.  In  the  case  supposed,  the  conse- 
quence would  simply  be  that  the  charter 
would  be  found  not  to  be  beyond  legislative . 
control.  As  I  have  said,  we  have  In  this  case 
nothing  to  do  with  the  former  board.  We 
are  neither  required  nor  authorteed  to  de- 
termine In  this  case  whether  such  board  still 
continues  In  existence,  or,  It  it  does  still 
exist,  what  powers  and  functions  are  left 
to  it  The  charter  board  certainly  has  some 
of  the  powers  whJdi  the  charter  confers  up- 
on It,  and  If,  to  any  extent,  the  Code  sec* 
tions  creating  the  former  board  are  Incon- 
sistent wia  the  valid  grant  of  power  con- 
ferred by  the  charter,  to  that  extent  they 
are  superseded  by  the  charts. 
The  judgment  Is  affirmed. 

We  concur:  BEATTY,  6.  J.;  HBNSHAW, 

J. 

VAN  DYKE,  J.  (concurring).  The  provi- 
sions of  the  freehold's*  charter  on  the  sub- 
ject of  public  health  concern  "municipal  af- 
fairs." In  fact,  It  would  be  a  strange  thing 
for  a  city  government  not  to  be  clothed  with 
power  to  deal  with  matters  relating  to  the 
health  of  its  Inhabitantisi.  By  general  law  of 
this  state  for  the  government  of  cities  not 
organized  under  special  or  fteeholders'  char- 
ters, power  is  conferred  upon  the  common 
ooimcil  of  every  such  city  "to  establish  a 
board  of  health  to  prevent  the  Introduction 
and  spread  of  disease."  Pol.  Code,  §  440S. 
subd.  IS.  It  Is  quite  true  that  the  preserva- 
tion of  health  concerns  the  whole  state  as 
welt  OS  the  city.  In  such  matters  it  may  be 
found  necessary  for  the  state,  by  general 
laws  operating  outside  as  well  as  In  cities, 
to  provide  against  the  spread  of  contagious 
diseases  and  like  matters.  The  state  board 
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Of  bealth,  organized  nnder  the  proTlBlons  of 
the  Political  Code,  has  jurisdiction  coexten- 
sive with  the  bay  and  harbor  of  San  Fran- 
cisco, and  the  quarantine  grounds  for  tho 
same  are  located  at  Sausalito,  In  Marin 
county.  Id.  8  3004.  I  can  see  no  reason, 
therefore,  why  the  charts-  provisions  are 
not  valid;  and.  If  there  be  any  laws  Incon- 
sistent therewith,  they  are,  by  the  plain 
terms  of  the  constitution,  to  that  extent  su- 
praveded. 

McFARLAND,  J.  I  concur  In  the  Judg- 
ment of  afflrmance>  on  the  ground  that  It 
does  not  appear  that  the  charter  board  of 
health  Is  an  Illegal  body,  or  is  wrongfully 
usurping  powers.  It  may  do  many  things 
not  inconsistent  with  the  powers  granted  by 
the  state  to  the  old  board.  But,  In  my  opin- 
ion, the  public  health  la  a  matter  In  which 
the  whole  i>eople  of  the  state  are  concerned; 
and,  as  the  preservation  of  the  public  health 
of  all  the  people  depends  upon  proper  regu- 
lations In  every  part  of  the  state,  the  legisla- 
ture has  power  to  pass  laws  on  that  subject 
enforceable  in  ev^y  nook  and  comer  of  our 
territory,— including  those  localities  em- 
braced within  the  municipalities,  as  well  as 
the  most  sparsely-settled  agricultural  or  min- 
ing districts.  And,  In  my  opinion,  whenever 
the  provisions  of  a  municipality,  by  charter 
or  otherwise,  on  the  subject  of  public  health, 
conflict  with  laws  of  the  legislature  on  that 
subject,  the  former  must  yield,  because  "In 
conflict  with  general  laws."  The  public 
health  Is  not  a  "municipal  affair,"  in  the 
sense  of  excluding  the  Jurisdiction  of  the 
state  over  the  stibject.  But  there  is  a  wide 
scope  tor  municipal  action  on  this  subject 
not  inconsistent  with  general  laws. 

HARRISON,  J.  I  concur  In  affirming  the 
judgment  The  only  question  to  be  deter- 
mined Is  whether  the  complaint  shows  that 
the  members  of  the  board  of  health  author- 
ized by  the  charter  of  San  Francisco  have 
"usurped,  Intruded  into,  or  unlawfully  hold 
or  exerpise  any  public  office."  If  that  board 
of  health  has  a  legal  existence,  its  members 
cannot  be  said  to  have  either  usurped  or  in- 
truded into  any  public  office,  or  to  unlaw- 
fully hold  or  exercise  such  office.  The  super- 
vision and  control  of  the  sanitary  condition 
of  a  city,  and  provision  for  the  health  of  Its 
inhabitants,  are,  as  is  shown  Ip  the  opinion 
of  Mr.  Justice  TEMPLE,  eminently  a  "mu- 
nicipal affair";  and  the  establishment  of  a 
board  of  health  which  shall  have  the  man- 
agement and  control  of  that  "affair"  Is  an 
appropriate  provision  of  a  municipal  char- 
ter. To  the  extent  that  the  provisions  of  the 
charter  upon  this  subject  are  within  this 
"municipal  affair,"  to  that  extent  the  board 
of  health  created  by  the  charter  is  not  an 
illegal  body.  Whether  any  of  the  provisions 
of  the  charter  upon  this  subject  are  Incon- 
BifltMit  with  the  general  laws  of  the  state, 
or  whether  there  are  provisions  in  the  gen- 


eral laws  which  are  not  covered  by  the  pro- 
visions of  the  chartor,  Is  not  involved  in  tbla 
case.  Neither  are  we  now  called  upon  to  de< 
fine  the  respective  authority  of  the  board  of 
health  created  by  the  charter  and  of  that 
authorized  by  the  Political  Code.  So  long 
as  the  functions  to  be  exercised  by  the  re- 
spective boards  are  not  identical,  there  can 
be  no  inconsistency  in  permitting  each  to 
perform  the  functions  prescribed  for  it;  but, 
to  the  extent  that  the  functions  prescribed 
for  the  one  authorized  by  the  Political  Ck>de 
are  of  a  municipal  character,  those  provi- 
sions have  been  superseded  by  the  charter. 

I  concur:  GAROUTTE,  J. 

(136  C&I.  VfTT 
HAHEIGAN  v.  HARRIGAN.    (Sac  838.) 
(Supreme  Court  of  California.   Jan.  24,  1902.) 

DIVORCE— INSANITY. 
Marriage  being  a  civil  contract,  and  Civ. 
Code,  S$  92,  107,  providing  that  It  may  be  an- 
nulled for  wlllfnl  desertion  for  one  3;ear,  a  auit 
for  divorce  may  be  maiotained  against  an  in- 
sane person  for  desertion,  where  such  desertion 
coDtiAued  for  a  year  before  he  became  insane, 
provided  there  is  no  reasraiable  probability  of 
his  recovery. 

CommlSBlonen'  decision.  D^artment  2. 
Appeal  from  anpeiior  court,  Herced  conn^; 
J.  K.  Law;  Judge. 

Suit  by  Mtb.  Nellie  Harrlgan  against  Jo- 
KVh  Thomas  Harrlgan.  From  a  judgment 
In  favor  of  defendant,  plalntUC  appeals.  Re- 
versed. 

James  F.  Peck,  for  appellant  E.  N.  Rec- 
tor, for  respondent. 

COOPER,  C.  Appeal  from  judgment  de> 
nylng  plaintiff  a  divorce.  It  appears  from 
the  findings  that  on  the  0th  day  of  Septem- 
ber. 1801,  the  defendant  willfully  deserted 
the  plaintiff,  and  that  such  desertion  con- 
tinued for  more  than  one  year,  when  defend- 
ant became  insane,  and  was  duly  committed 
to  the  State  Hospital  for  the  Insane  at  Xa- 
pa,  where  be  has  ever  since  remained.  This 
appeal  presents  the  sole  question  as  to 
whether  or  not  a  divorce  can  be  granted 
against  an  Insane  defendant,  whose  insanity 
did  not  exist  at  the  time  the  right  to  a  di- 
vorce accrued.  Under  our  laws  marriage  Is 
a  civil  contract,  entered  Into  by  competent 
parties.  The  right  of  either  party  to  such 
marriage  to  obtain  a  divorce  from  the  other 
Is  given  by  the  Code  on  the  ground,  among 
others,  of  willful  desertion  continued  for 
one  year.  Civ.  Code,  {§  02,  107.  The  plain- 
tiff, therefore,  on  account  of  the  wlllful  dere- 
llctlons  of  defendant,  had  the'  right,  given 
her  by  the  statute,  before  defendant  became 
Insane,  to  procure  a  dissolution  of  the  bonds 
of  matrimony.  Was  this  right  taken  away 
or  suspended  by  reason  of  defend^t's  sub- 
sequent Insanity?  In  criminal  cases,  al- 
though defendant  was  sane  when  the  crime 
was  committed,  If  he  becomes  insane  before 
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or  during  the  trial  the  proceedtnga  will  be 
arrested,  and  no  judgmrat  can  be  pronoun- 
ced. This  Is  npca  the  theory  that  an  Insane 
person  la  incompetent  to  make  his  defense. 
The  law,  In  Its  tender  regard  for  the  life 
and  liberty  of  the  subject,  and  In  Its  mercy, 
will  not  pass  sentence  np<m  one  who  la  so 
nnfortnnate  as  to  hare  lost  his  reason,  and 
who  Is  thus  unable  to  establish  his  Inno- 
cence. As  said  by  Coke,  "A  mad  man  is  only 
punished  by  his  madness."  While  this  Is  the 
rule  In  all  clTlllzed  countries  in  regard  to 
proBecQtiona  for  crime,  It  has  no  application 
to  dvll  cases.  Insane  persons  are  incapa- 
ble of  entering  into  contracts  while  suffering 
under  this  great  calamity.  The  law  throws 
around  them  Its  protecting  shield  for  the 
reason  that,  having  no  mind,  they  cannot  en- 
ter Into  a  contract.  But  In  case  of  all  con- 
tracts or  liabilities  incurred  by  parties  while 
sane  the  law  affords  a  remedy,  even  though 
the  party  making  such  contract  or  incurring 
such  liability  has  since  become  Insane.  This 
is  recognized  in  the  Code,  which  provides 
for  service  of  summons  upon  Insajie  per- 
sons, and  for  the  appointment  of  a  guardian 
ad  litem  after  such  service.  We  can  see  no 
reason  why  the  same  rule  should  not  be 
applied  to  plaintiff  in  an  action  for  a  divorce, 
where  the  cause  of  action  accrued  during  the 
sanity  of  defendant.  It  Is  true  that  defend- 
ant may  not  be  able,  by  reason  of  his  in- 
sanity, to  present  some  fact  or  defense 
known  only  to  himself  while  sane.  The 
same  reason  would  apply  In  any  proceeding 
against  an  insane  defendant  on  any  other 
contract  or  liability,  irhe  executed  a  promis- 
sory note  while  sane,  he  may  be  sued  ui>on 
It  while  Insane.  Yet  it  may  be  that,  if  sane, 
he  could  show  payment,  or  other  valid  de- 
fense to  it.  We  cannot  deny  the  right  of 
parties  to  come  Into  the  courts  to  enforce 
remedies  because  of  such  Imaginary  or  fan- 
ciful reasons.  It  Is  presumed  that  courts 
and  Juries  will  do  their  duty.  In  many  cas- 
es, where  parties  are  not  adjudged  insane 
by  reason  of  Ignorance  or  want  of  experi- 
enced counsel,  rights  are  lost,  but  the  law 
is  not  to  blame.  In  the  application  of  the 
law  to  the  protection  of  property,  the  en- 
forcement of  rights,  and  the  redress  of 
wrongs  it  Is  often  an  approximation.  This 
by  reason  of  the  defect  of  all  human  Insti- 
tutions. The  law  is  applied  through  the 
medium  of  judges,  who  are  men  of  very 
different  understandings  and  views.  This 
application  is  upon  facts  established  or  dis- 
proved by  witnesses  or  other  means  of  evi- 
dence provided  by  law.  It  is  not  and  can- 
not be  Bald  that  the  law  Is  an  omnlpot^t 
rule  applied  to  all  transactions  In  the  busi- 
ness of  life  as  if  the  facts  and  circumstan- 
ces were  reflected  In  a  mirror  and  measured 
by  roles  of  geometry.  Therefore  the  law.  In 
its  wisdom,  will  not  deprive  a  party  forever 
of  the  privilege  of  coming  intx>  court  for  re- 
dress, because  the  party  against  whom  re- 
lief Is  sought  bas  lost  bis  reason.  The  views 


herein  expressed  are  sustained  by  tbe  bet- 
ter reasoned  authorities. 

In  discussing  this  subject  it  Is  said  by 
Nelson  In  his  work  on  Divorce  and  Separa- 
tion (volume  2,  p.  669):  "But,  U  the  In- 
sanity Is  Incurable,  the  plaintiff  will  not 
be  debarred  of  her  right  to  a  divorce  for 
an  act  committed  while  sane."  Bishop,  In 
bis  work  on  Divorce  and  Separation  (volume 
2,  9$  518-522),  says:  "IMvorce  being  a  civil 
proceeding,  and  it  being  established  practice 
in  the  ciril  department  of  our  law  to  main- 
tain suits  against  Insane  parties  the  same  as 
against  sane  ones,  there  can  be  no  just 
ground  for  excepting  divorce  causes.  Both  la 
reason  and  authority  Insanity  may  excuse 
an  act  otherwise  unlawful,  but  where  It  does 
not  it  is  no  defense  against  the  Injured 
person's  claim  for  redress.  To  deny  the 
laWs  justice  to  the  sane  one  because  of  the 
other's  insanity  would  be  to  cast  in  part  on 
the  former  the  burden  which  Qod  had  laid 
wholly  on  the  latter.  Divorce,  when  there 
Is  cause  for  It  Is  the  plalntlfTs  right.  If 
the  defendant  were  sane,  he  could  not  pre- 
vent It;  he  has  no  election.  Therefore  It  is 
not  otherwise  when  he  Is  Insane.  •  •  ♦ 
But  the  doctrine  of  reason,  which,  In  the 
nbeence  of  a  controlling  statute,  permits 
the  cause  to  proceed  when  such  hope  has 
fled,  appears  to  be  sufficiently  sustained  by 
our  American  authorities."  In  Rathbuu  v. 
Rathbun,  40  How.  Prac.  328,  the  question 
Is  extensively  discussed.  The  defendant  com- 
mitted an  set  of  adultery  while  sane.  He 
afterwards  became  Insane,  and  the  wife  was 
permitted  to  maintain  the  action  against 
the  Insane  husband.  In  the  opinion  It  is 
said:  "l^e  plaintiff  is  entitled  to  the  relief 
she  demands.  In  this  state  the  relation  be- 
tween husband  and  wife  Is  established  by 
contract,  and  the  law  carefully  regulates 
the  rights  of  each  party  to  the  contract. 
•  *  •  But  when  the  act  of  adultery  was 
committed  prior  to  the  Insanity,  I  am  not 
able  to  see  why  the  aggrieved  party  should 
not  have  redress."  The  same  ruling  was 
made  by  the  supreme  court  of  Massachu- 
setts. Mansfldd  v.  Mansfleld,  13  Mass.  412. 
See,  also,  Douglass  v.  Douglass,  31  Iowa, 
421;  Stratford  v.  Stratford,  92  N.  C.  299. 
In  the  English  case  of  Mordaimt  v.  Mon- 
creiffe  a  different  doctrine  was  first  held  In 
the  divorce  court  In  analogy  to  proceedings 
In  criminal  cases  where  the  defendant  be- 
comes insane.  Lady  Mordaunt  the  defend- 
ant had  become  Insane  since  the  act  of 
adultery  complained  of.  The  court  ordered 
a  stay  of  ail  proceedings  until  the  defendant 
should  recov<T  her  mental  capacity.  Upon 
appeal  to  the  house  of  lords  the  majority 
of  the  consulted  judges  advised  that  the 
case  should  proceed  to  judgment  and  the 
lords  unanimously  sustahied  this  view.  Mor- 
daunt V.  Moncrelffe,  L.  R.  2  H.  L.  374; 
(March,  1872)  41  Law  J.  Dlv.  Matr.  42. 

In  this  case  It  does  not  appear  from  the 
findings  when  defendant  Iwcame  Insane,  but 
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It  li  foond'  tbat  tbe  desertion  took  place 
Set>tember  9,  1804.  and  that  more  tban  one 
Tear  thereafter  defendant  became  Insane, 
and  was  committed  to  the  bospltaL  Tbe 
findings  were  filed  February  2^,  1900,  more 
than  six  years  after  the  desertion.  It  would 
seem  that  there  was  no  midue  baste,  and 
no  probability  of  defendant's  recovery.  The 
learned  Judge  of  tbe  court  below  conduded 
that  tbe  action  could  net  be  maintained 
against  d^endant  "while  he  is  Insane."  In 
this  view  of  the  law  the  Judge  was  lu  er- 
ror. The  Judgment  should  be  reversed,  and 
the  court  below  directed  to  enter  Jodi^ent 
for  plaintiff  apoo  the  findings. 

W«  conenr;  HAYSBS,  C;  ORAT,  G.  ' 

PER  CURIAM.  For  tbe  reasons  given  In 
tbe  foregoing  opinion,  the  Judgment  Is  re- 
versed, and  the  court  below  directed  to  enter 
Judgment  for  plaintiff  upon  tbe  fludlngs. 


(40  or.  477) 

BRANDT  T.  BRANDT.! 
OSaprema  Court  of  Oregon.  Jan.  27,  1902.) 

DIVORCB-PBRHANBNT  ALIHONT— MODIFICA- 
TION OF  DBCRBB— EQUITY-^UDGUENT— 
UHITATION  OF  ACTIONS. 

1.  Wta«e,  la  divonwv  complainant  pved  for 
feneral  relief,  and  alleged  that  deteudaut  was 
possessed  of  prepay  of  the  value  of  ^,000, 
with  a  monthly  income  sufficient  for  the  main* 
tens  nee  of  the  family,  an  award  of  perma- 
nent alimouT  to  the  amonnt  of  $20  a  month 
was  not  In  excess  of  the  relief  to  whl<^  plain- 
tiff was  entiUed  under  the  averments  and 
prayer. 

2.  A  decree  in  divorce  dissolved  tbe  bonds 
of  matrimony,  awarded  permanent  alimon;  to 
the  amount  of  $20  a  month,  and  $128  for 

'  costs  and  living  expenses  pendente  lite.  Sub- 
sequently, after  considerable  alimony  was  due, 
an  execution  was  Issued  In  favor  «F  the  com- 
plainant in  divorce,  and  against  defendant, 
but  which  failed  to  show  that  It  was  rendered 
in  a  div<ffce  suit,  and  merely  recited  that  plain- 
tiff had  obtained  a  Judsnneat  against  defendant 
for  f  128,  which  was  enndled  In  the  clerk's  of- 
fice, etc.;  and  on  a  motion  to  recall  the  exe- 
cution defendant  contended  that  the  execution 
was  void  for  uncertaintr,  and  hence  iasuffident 
to  prevent  the  running  of  the  statote  of  limita- 
tions, under  Hill's  Ann.  Laws.  {  290.  as  amend- 
ed hj  Seas.  Laws  1893,  p.  26.  proTidtng  that, 
If  no  execution  Issue  on  a  judgment  for  10 
years,  it  shall  be  conclusively  presumed  to 
nave  been  paid.  Held,  that  tbe  contention  was 
without  merit,  since,  the  attack  being  collat- 
eral, and  it  being  sufficiently  evident  that  the 
execution  issued  on  the  decree,  the  deficiency 
of  tbe  execution  as  to  the  recital  of  tbe  amonnt 
recovered,  etc.,  would  be  disregarded. 

3.  Where  a  decree  awarding  permanent  ali- 
mony Is  not  based  <m  any  consideration  of 
property  rights  of  the  wife,  but  merely  as  a 
provision  for  her  support  and  maintenance, 
the  statute  is  sufficiently  broad  to  authorize 
an  order  releasing  defendant  from  the  pay- 
ment of  further  alimony,  for  causes  arising 
subsequently  to  the  decree,  where  such  course 
appears  equitable. 

4.  Where  a  wife  was  allowed  permanent  aH- 
aiony,  and  subsequently  remarried,  an  order 
releanntr  defendant  from  the  payment  of  ali- 
mony which  bad  accrued  subsequent  to  such 
marriage,  and  from  "further  payment  of  ali- 
mony, was  proper. 

*  Retaearlnc  denied  Marah  11^  IMtt. 


BBPORTBBi  fOe. 

Appeal  from  drcnlt  cmnt,  Luw  eovntr; 

J.  W.  Hamilton,  Jodge. 

Suit  by  Alice  O.  Brandt,  now  ShurtlUr, 
against  A.  Park  BrandL  From  an  order  and 
decree  denying  a  motion  to  recall  an  execu- 
tion Isaaed  on  tbe  original  decree,  defendant 
appeals.  Modified. 

In  December,  1888,  plaintiff  Instltnted  a 
suit  tor  divorce  against  defMidant,  on  the 
ground  Of  cruel  and  Inhuman  treatment  It 
la  alleged  In  the  complaint^  among  other 
things,  that  plaintiff  Is  without  means  to 
prosecute  tbe  suit;  that  $100  Is  a  reasonable 
attorney's  fee  for  tbe  purpose;  that  $25  & 
month  U  reasonable  and  necessary  as  an  al- 
lowance tor  the  support  and  maintenance  of 
herself  and  daughter  during  the  pendency  of 
the  suit;  that  "defendant  has  and  owns  proiK 
erty  lu  *  *  *  Dakota,  and  In  Multnt^ 
mah  and  Lane  counties,  In  the  state  ot  Ore- 
gon, of  the  aggregate  value  of  about  $9,000; 
and  that  be  has  a  good  and  ample  monthlr 
Income  sufildent  to  maintain  himself  and 
said  plahitlff  and  ber  said  daughter  In  a  suit- 
able manner  becoming  their  station  In  life." 
The  prayer  Is  for  a  dlssolutton  of  tbe  bonds 
of  matrimony,  attorney's  fees,  and  mainte- 
nance during  the  pendency  of  the  suit,  and 
*'tbat  she  be  awarded  sncb  other  and  further 
reli^  as  the  court  may  deem  equitable  and 
Just  In  the  premises."  A  general  demurrer 
by  defendant  being  oveimled,  on  March  S, 
1889,  based  upon  an  ex  parte  showing,  the 
court  ordered  and  directed  that  be  pay  Into 
court  irlthln  80  days  $100,  for  the  use  of 
plaintiff,  to  enable  ber  to  prosecute  the  suit, 
and  the  further  sum  of  $20,  and  a  like  sum 
every  80  days  thereafter,  for  her  malnt^ 
nance,  until  the  further  order  of  the  court. 
Later  there  was  an  ettort  on  the  part  of  the 
defendant  to  obtain  a  modification  of  the 
order,  but  wlOiont  avail.  On  April  20,  18S9. 
a  divorce  was  granted,  and  It  was  otherwise 
decreed  that  plaintiff  recover  of  defendant 
$100  as  the  cost  of  prosecuting  the  salt,  $28 
as  living  expenses  pending  the  suit,  and  the 
further  sum  ot  $20  per  month  from  the  entry 
of  the  decree  until  the  further  or^er  of  the 
tourt  as  pormaneut  alimony.  On  December 
17.  1897,  a  writ  of  execution  was  issued  to 
tbe  sheriff  of  Multnomah  county,  directing 
him  to  satisfy  tbe  «um  of  $128,  with  Interest 
at  the  rate  of  8  per  cent  per  annum  from 
April  20,  1880.  By  virtue  thereof  certain 
real  property  was  levied  npcm  and  sold  to 
the  plaintiff  for  the  sum  of  $225.25,  and  tbe 
writ  returned  satisfied.  After  the  executSon 
of  a  sherifTs  deed  It  was  discovered  that  the 
realty  sold  was  not  tbe  property  of  defend- 
ant, and  on  March  17,  1900,  the  sale  was,  at 
the  instance  of  plaintiff,  set  aside,  and  the 
satisfaction  of  tiie  decree  canceled,  and  on 
the  same  day  another  order  was  entered  re- 
viving the  decree,  wherein  It  appears  to  have 
been  found  that  there  was  then  doe  and  ow- 
ing on  said  decree  to  plaintiff  the  sum  ot 
$3  Sao.40,  and  It  was  ordered  and  dire*^ 
that  execution  issue  to  satisfy  tbe  Huna 

Digitized  by  Google 


BRANDT  T.  BRAKDIL 


509 


On  March  SDtb  an  etecuUoD  ^aa  Isstied  In 
Itorsofliiee  of  the  order,  directed  to  the  sher- 
iff of  Multnomah  county,  requiring  that  out 
of  the  proi>erty  of  the  defendant  he  satisfy 
the  said  sum  of  92,820.40  and  interest  as 
BpeclQed.  On  April  27th  the  defendant  filed 
In  Bald  cause  a  motion  to  set  aside  the  orders 
of  March  17th,  to  recall  the  «cecutlon  of 
March  30,  1900,  and.  further,  If  It  should  be 
determined  that  said  decree  had  not  been 
heretofore  fully  satisfied  or  barred  by  lapse 
of  time,  then  that  the  sum  of  |20  a  month 
allowed  by  the  origlDal  decree  be  remitted 
from  and  after  May  2.  1889.  The  moti(m 
was  based  upon  an  affidavit  of  the  defend- 
ant, which  sets  out  all  the  proceedings  from 
the  entry  of  the  decree  and  the  order  direct- 
ing the  Issuance  of  the  execntlon,  and  showv 
that  the  plaintiff  was,  In  January,  1800,  mar- 
ried to  one  W.  T.  ahurtlifl,  and  lived  with 
him  for  a  time,  and  was  adequately  support- 
ed by  him  In  the  manner  to  which  she  had 
been  accustomed,  but  that  Shurtllff  had  pro- 
cured a  dlv(»t»  from  her.  It  was  also  aver- 
red that  defendant  had  no  knowledge  that 
the  decree  granting  the  dlvwce  from  hlid 
contained  the  provision  for  $20  a  month  per- 
manent alimony,  and  that  he  was  never  ap- 
prised or  toformed  of  the  fact  by  plaintiff,  or 
&ny  one  In  b^ialf,  or  requested  by  her 
to  pay  the  same.  The  plaintiff  In  response 
filed  a  counter  affidavit,  whereby  she  avers 
that  defendant  knew  of  the  provision  com- 
I^alned  of  at  the  time  of  Its  entry,  but  de- 
clared that  he  would  not  pay  the  same,  and 
that,  while  It  was  true  that  she  was  married 
again  In  tbe  month  of  January,  1800,  she  was 
driven  to  do  so  by  poverty  and  want,  being 
unable  to  saiH>ort  herself  and  daughter;  that 
In  the  year  1806  her  husband  deserted  her; 
and  that  sbe  has  since  been  obliged  to  earn 
her  living,  and  Is  without  property  or  means 
for  her  support  The  motion  was  denied, 
and  frmn  the  order  and  decree  denying  the 
same  detaidant  appeals. 

W.  T.  MulT,  for  appellant   John  H.  Hall, 
fbr  respondent 

WOLVEBTON.  J.  (after  stating  the  facts). 
It  Is  first  insisted  that  the  provision  for  per- 
manent alimony  is  In  excras  of  the  relief 
to  which  tbe  plaiDtifT  was  entitled  imder  the 
averments  and  prayer  of  her  complaint  Un- 
der tbe  prayer  for  general  relief  the  plain- 
tiff Is  entitled  to  such  relief  as  Is  consistent 
with  the  averments  and  within  the  scope  of 
the  complaint  It  is  alleged  that  defendant 
was  possessed  of  property  of  the  value  of  |0,- 
000  and  twd  a  monthly  income  amply  suffl- 
clmt  tot  the  maintenance  of  himself,  bis 
wife,  and  her  daughter  according  to  their 
station  in  life;  and,  permanent  alimony  be- 
ing an  Incident  to  the  divorce,  the  provision 
complained  of  was  within  the  scope  of  the 
A  complaint  and  the  relief  was  authoritatively 
granted  by  the  decree.  10  Euc.  PL  &  Prac 


804,  807,  866;  Danow  v»  Darrow,  43  Iowa, 

411. 

It  Is  next  insisted  that  tbe  statute  of  limi- 
tations had  run,  so  that  It  was  not  compe- 
tent for  the  court  to  revive  the  decree  and 
.  direct  the  issuance  of  an  execution.  This 
depends  upon  .whether  the  writ  ot  execution 
of  December  17,  1897,  by  virtue  of  which  a 
sale  <^  the  property  was  attempted  to  be 
made,  was  void  for  uncertainty  in  describing 
the  decree  upon  which  It  was  issued.  The 
description  is  contained  In  the  preamble,  and 
ia  as  follows:  "Whereas,  on  the  20th  day  of 
April,  1889.  by  consideration  of  the  circuit 
court  of  the  state  of  Oregon  for  the  county 
of  Lane.  Alice  O.  Brandt,  plaintiff,  recovered 
judgment  against  A.  Park  Brandt  defend- 
ant for  the  sum  of  one  hundred  and  twenty- 
eight  and  no/ioo  ^($128.00)  dollars,  damages 
and  costs,  which  Judgment  was  enrolled  and 
docketed  In  the  office  of  the  clerk  of  said 
court  OD  the  2d  day  of  May,  1889."  It  will 
be  noted  that  no  reference  Is  there  made  to 
the  provision  for  permanent  alimony.  Tbe 
statute  provides  that  If,  at  any  time  after  tbe 
entry  of  the  Judgment  a  period  of  10  consec- 
utive years  shall  have  elapsed  without  an 
execution  being  Issued  thereon,  no  execution 
shall  thereafter  Issue,  and  the  Judgment  shall 
be  conclusively  presumed  to  have  been  paid. 
Hill's  Ann.  Laws,  S  296,  as  amended  by  Sess. 
Laws  1893,  p^  26.  We  take  it  that  an  exe- 
cution such  as  Is  sufficient  under  a  decree 
upon  which  It  is  based  and  Issued,  to  Bup> 
port  a  deed  to  property  sold  under  and  In 
pursuance  thereof,  will  be  sufficient  also  to 
revive,  keep  alive,  or  continue  In  force  the 
decree  Itself.  The  analogy  is  apparent  and 
the  deduction  legitimate.  Suppose  that  real- 
ty should  be  sold  under  the  execution  now  In 
the  hands  of  tbe  sheriff,  and  the  purchaser's 
title  was  questioned.  Would  the  execution 
of  December  17,  1897,  be  received  as  evidence 
to  show  that  the  decree  was  not  barred  by 
tbe  10  years'  lapse  of  time?  If  sufficient  to 
support  a  deed  In  the  first  Instance,  It  sure- 
ly would  be  sufficient  to  show  a  live  Judg- 
ment or  decree  when  the  execution  was  Is- 
sued under  which  the  sale  was  made..  Now, 
tbe  inquiry  to  be  made,  where  the  execution 
Is  offered  in  sup[>ort  of  a  deed,  Is:  Did  It 
Issue  on  tbe  decree  that  is  produced  to  sup- 
port It?  If  It  Is  manifest  from  the  writ 
taken  in  Its  entirety,  that  It  did,  then  It  must 
be  held  to  be  effective.  Now,  the  more  ra- 
tional and  wholesome  rule  seems  to  be,  where 
sufficient  appears  upon  the  face  of  the  writ 
to  unmistakably  connect  It  with  tbe  Judg- 
ment or  decree,  to  disregard  variances  as  It 
respects  tbe  names  of  parties,  dates,  and  the 
amount  recovered.  1  Freem.  Ex'ns  {Zd  Ed.) 
i  43;  Alder.  Jud.  Writs,  S  53;  Hunt  v. 
Loucks,  38  Cat.  372,  99  Am.  Dec.  404;  Cooiey 
V.  Brayton,  16  Iowa,  10;  Cunningham  v. 
Felker,  20  Iowa.  117.  We  adopt  this  rule, 
therefore,  for  the  present  purpose,  inasmucb 
as  this  Is  a  collateral  attack  as  it  re^ectfl  the 


L 


Digitized  by  Google 


510 


67  PACIFIC 


BEPORTER. 


(Or. 


particular  execution  concerned.  No  one  can 
doubt  upon  a  reading  of  the  writ,  that  It 
was  Issued  upon  the  final  decree  entered  in 

this  cause. 

The  next  and  final  contention  Is  that  the 
decree,  In  so  far  as  it  awards  the  plaintiff 
|20  a  month  permanent  alimony,  should  be 
annulled  as  of  the  date  of  Its  entry.  This 
involves  two  questions:  (1)  Whether  it  is 
within  the  power  of  the  court  so  to  annul  it; 
and  (2)  whether  it  Is  equitable  and  Jnst  un- 
der the  showing  of  the  respective  parties, 
to  do  BO.  It  Is  conceded  that,  within  the 
doctrine  of  Corder  v.  Speake,  37  Or.  105,  51 
Pac.  647,  and  Henderson  v.  Henderson.  37 
Or.  141.  60  Pac.  597.  61  Pac.  136,  48  L.  R.  A, 
766,  the  court  may  set  aside,  alter,  or  mod- 
ify a  decree  respecting  permanent  alimony. 
But  it  la  denied  that  it  is  authorized  to 
make  any  order  in  the  premises  that  conld 
operate  I'etrospectively,  and  thus  cut  off  ali- 
mony that  had  previously  accrued  under 
the  decree  granting  it  There  is  a  cleavage 
among  the  authorities  touching  the  nature 
of  alimony  granted  in  connection  with  an  ab- 
solute divorce.  At  common  law  tbe  allow- 
ance made  for  the  suw>ort  of  the  wife, 
where  there  was  a  separation  a  mensa  et 
thoro,  was  denominated  "permanent  alimo- 
ny," and  many  authorities,  treating  tbe  al- 
lowance made  after  divorce  absolute  as  In- 
lulng  upon  like  principles,  have  therefore  de- 
clared that  it  was  competent  for  the  courts 
to  revise,  modify,  or  cut  it  off  altogether, 
according  as  the  changed  conditions  of  the 
parties  concerned  and  equitable  considera- 
tions may  suggest.  Other  of  the  authorities 
treat  the  allowance,  whether  in  gross  or  In 
periodical  payments,  as  an  adjudication  of 
property  rights  in  assimilation  to  a  settle- 
ment of  partnership  affairs,  where  the  wife's 
property  of  which  the  husband  has  become 
possessed,  the  accumulations  during  cover- 
ture, her  Inchoate  dower,  and  the  obliga- 
tions to  support  her  In  a  manner  suitable  to 
her  station  In  life,  are  all  taken  Into  account, 
and  the  alimony  granted  in  lieu  thereof; 
and  hence  they  have  declared  that  the  decree 
becomes  a  matter  res  adjudlcata  and  Insus- 
ceptible of  future  revision  or  modification. 
Our  statute,  however,  as  construed  by  tbe 
decisions  above  cited,  is  broad  enough  to 
permit  of  the  setting  aside,  alteration,  or 
modification  of  the  provision  made  for  tbe 
maintraance  of  either  spouse.  To  set  aside 
is  "to  annul,  to  make  void."  Bouv.  Law 
Diet  Anything  less  than  an  annulment 
would  be  an  alteration  or  modification.  So 
it  would  seem  that  tbe  court  is  dothed  with 
power  adequate  to  set  aside,  as  well  as  to 
alter  or  modify,  a  provision  for  permanent 
alimony  or  allowance  as  tbe  e.Tlgencles  of 
the  ease  may  require.  Notwithstanding,  the 
allowance  should  be  treated  as  res  adjudl- 
cata as  to  the  then  existing  cireumstauces 
and  conditions,  and  not  subject  to  annulment 
or  modification,  except  upon  new  conditions, 
subsequently  arising,  or,  perhaps,  upon  facts 


occurring  before  tbe  decree,  of  which  the 
party  was  excusably  ignorant  at  the  time  of 
Its  rendition.  WUde  v.  WUde,  36  Iowa,  31»; 
Reld  V.  Reid,  74  Iowa,  681,  39  N.  W.,  102; 
White  V.  White,  75  Iowa,  218,  39  N.  W.  277t 
Semrow  v.  Semrow.  23  Minn.  214;  Weld  v. 
Weld,  28  Minn.  33,  8  N.  W.  900.  And  where 
the  allowance  procee<ls  from  a  consideration 
of  the  restitution  of  property  brought  to  the 
husband  by  reason  of  tbe  marriage,  or  the 
partition  of  property  accumulations,  it  should 
be  regarded  as  a  final  adjudication  of  the 
matter.  Cole  v.  Cole,  142  lU.  19,  31  N.  E. 
100, 19  L.  R.  A.  811,  34  Am.  St.  Rep.  56.  Bnt 
where  It  is  made  as  a  matter  of  support  and 
maintenance  merely,  then  the  changed  condi- 
tion of  the  parties,  as  where  the  faculties  of 
tRe  husband  have  diminished,  or  the  divorced 
wife  has  acquired  other  facilities  or  means 
of  support,  will  warrant  snob  a  revision  or 
modiacatiou.  diminishing  or  cutting  off  the 
allowance  in  toto,  as  may  seem  reasonable 
and  prop«*  (Cole  v.  Cole,  supra;  Stillman  v. 
StiUman,  99  111.  196,  39  Am.  Rep.  21;  Lenna- 
han  T.  O'Keefe,  107  111.  620;  Bowman  v. 
Worthlngton.  24  Ark.  522;  King  v.  King,  38 
Ohio  St.  370;  Olney  v.  Watts,  43  Ohio  St 
490,  3  N.  E.  354),  and  the  decree  may  be 
made  to  operate  retrospectively  (Mot^nu 
Lowman.  80  III.  App.  657).  The  remarriage 
of  tl^e  wife  is  a  persuasive  circumstance, 
calling  for  an  exorcise  of  tbe  court's  discre- 
tion and  authority  to  modify  or  rebate  the 
allowance.  Albee  v.  Wyman,  10  Gray,  222; 
Bowman  v.  Worthingtcm,  supra;  Morgan  v. 
Lowman,  supra;  Olney  t.  Watts,  supra; 
Stillman  v.  Stillman,  snpra. 

A  consideration  of  tbe  original  decree  and 
tbe  grounds  ui>on  which  it  Is  based  Indicates 
that  tbe  allowance  did  not  proceed  from  any 
consideration  of  property  rights  of  the  wife, 
but  merely  as  a  provision  for  her  support 
and  maintenance,  together  with  the  support 
and  maintenance  of  her  daughter.  Tbe 
daughter,  it  should  be  noted,  was  the  child 
of  a  former  husband,  and  not  of  the  defend- 
ant Some  nine  months  subsequent  to  ber 
divorce,  the  plaintiff  married  Shurtllff,  and 
continued  to  be  his  wife  for  more  than  six 
years,  during  which  time  It  is  alleged,  and 
not  denied,  that  be  supported  ber  adequately 
according  to  her  station  In  life;  and  this  of 
itself  ought  to  relieve  the  defendant  of  ber 
support  It  seems  somehow  inconsistent 
from  tbe  standpoint  of  morality  and  public 
policy,  that  a  wife  should  be  receiving  siq»- 
port  from  a  former  divorced  spouse,  while 
she  Is  by  reason  of  existing  marital  ties  en- 
titled to  look  to  an  actual  spouse  for  main- 
tenance of  tbe  same  nature;  and,  if  tbis  I> 
true  while  tbe  marital  relations  exist  why 
should  the  right  of  support  by  the  former 
husband  be  revived  when  the  later  husband 
divorces  her  tor  cause?  By  this  reasoning, 
we  do  not  mean  to  be  understood  as  holding 
that  a  subsequent  marriage  will  ipso  facto 
dissolve  the  obligation  of  tbe  former  hus- 
band to  continue  the  payment  of  tbe  allov- 
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nnce,  for  the  authorities  do  not  seem  to  go 
so  far;  but  we  do  mean  to  say  that  It  af- 
fords a  cogent  and  conTlncing  reason  for  the 
eonrt  to  modify  or  cut  off  the  allowance  al- 
together. The  plaintiff  avers  that  since  her 
late  husband  deserted  her— which  Is  equiva- 
lent to  saying  since  he  procured  a  divorce 
from  her,  for  such  Is  the  admitted  fact— she 
has  been  obliged  to  earn  her  own  Itvlog,  and 
tbat  she  is  without  property  or  means.  But 
this  cannot  serve  to  reinstate  her  to  her 
former  condition.  The  question  of  accepting 
support  from  her  subsequent  husband  was  a 
matter  necessarily  deferred  to  her  own 
cboice,  and  she  must  be  held  in  a  measure  to 
have  renounced  her  allowance,  to  the  ex- 
tent, at  least,  of  her  latter  husband's  ability 
to  respond.  In  this  Instance  he  was  able  to, 
and  did,  support  her  adequately.  That  sup- 
port has  been  cut  off  by  no  fault  of  the  de- 
fendant and  there  are  no  considerattons  of 
right  or  equity  that  would  require  him  to 
again  assume  the  obligation.  It  is  quite 
probable  that  defendant  has  been  led  to  be- 
lieve that  he  was  not  held  to  the  payment 
of  the  allowance,  although  he  is  chargeable 
with  knowledge  tbat  such  an  allowance  was 
actually  made,  and  this  accounts  in  some 
measure  for  the  great  lapse  of  time  without 
sny  effort  to  respond,  and  the  plaintiff  has 
only  recently  become  Importunate  in  exact- 
ing the  permanent  allowance,  which  at  this 
time  has  Increased  to  a  large  sum. 

In  consideration  of  the  conditions  reveals 
ed  by  the  record,  the  allowance  will  be  dis- 
continued and  annulled  from  and  after  Jauu- 
aiy  20,  1890,  which  is  about  the  date  of 
plaintiff's  subsequent  marriage.  The  annul- 
ment of  the,Bale  under  the  execution  of  De- 
cember, 1807,  will  not  be  disturbed,  but  the 
execution  now  in  the  hands  of  the  sheriff  will 
be  recalled,  and  an  order  and  decree  now 
entered  directing  execution  to  Issue  toe  $128, 
as  costs  and  expenses  i>endcnte  lite,  and  the 
further  sum  of  flSO,  permanent  alimony, 
with  Interest  on  the  former  sum  at  8  pei 
cent  per  annum  from  April  20,  1S80,  and 
upon  the  latter  at  the  same  rate  from  Janu- 
ary 20,  1800.  diminished  by  the  defendant's 
costs  and  disbursements  incurred  by  this 
proceeding,  both  in  the  trial  court  and  upon 
the  appeal;  he  being  entitled  to  recover  the 
same  from  the  idaintlff. 


W  Or.  488) 

MOORE  V.  SHOFXElt. 
tSnpreme  Court  of  Oregon.   Feb.  3.  1902.) 

LANDS— ACTION  TO  DBTBRHINB  ADVBRSB 
ESTATES-JURISDICTION— ANSWER 
—WAIVER— APPEAL. 

1.  In  an  action  under  Code.  S  804,  as  amend- 
ed by  Seas-  Laws  1800,  i>.  227,  providing  that 
OTie  claiming  realty  not  in  the  actual  posses- 
sion of  another  may  sne  in  equity  to  determine 
adverse  estates,  defendant  Grst  filed  au  an- 
swer denying  plaintiffs  allegation  that  no  one 
was  in  possession,  asserting  actual  possession 
in  himaedf,  averring  that  the  court  was  without 
Jurisdiction,  and  praying  that  the  suit  be  abat- 


ed. This  answer  was  treated  as  In  abate- 
ment, and  denied  by  the  court,  whereupon  de- 
fendant filed  another  answer,  in  which,  after 
repeating  the  first,  be  denied  plaintiSfs  title, 
asserted  title  in  himself  and  possession  for  more 
than  10  years,  pleaded  an  estoppel,  and  again 
denied  tiie  court's  jurisdiction.  Held,  that 
since,  under  Hill's  Ann.  Laws,  8  302,  objection 
to  the  jurisdiction  may  be  taken  by  answer, 
defendant  did  not  waive  this  objection  by  fil- 
ing  the  second  answer,  the  trial  upon  the  sec- 
ond answer  bting,  in  effect,  a  retrial  as  to  the 
jurisdiction  on  an  amended  answer;  and  hence 
the  appellate  court  must  try  the  case  de  novo 
on  the  amended  pleadings. 

2.  Plaintiff  on  trial  having  simply  introduced 
the  deeds  under  which  he  claimed  title,  with- 
out attempting  to  show  that  the  property  was 
not  in  actual  possession  of  another,  and  defend- 
ant having  offered  his  deeds,  and  showed  that 
he  was  then,  and  had  long  been,  in  possession, 
the  complaint  should  have  been  dismissed  for 
want  of  equitable  jurisdiction. 

3.  The  lower  court,  being  without  jurisdic- 
tion, had  no  power  to  decree  the  title  to  be  in 
defendant,  and  sboidd  have  dmply  dismissed 
the  cnnplaint.  ' 

Appeal  from  circuit  court,  HultntHiiali 
coDU^;  John  B.  Cleland,  Judga 

AcUon  by  C.  A.  Uoore  against  J.  C.  Shof- 
ner.  From  a  Judgmrat  In  favor  of  defend- 
ant, plaintiff  appeals.  Modified. 

This  Is  a  suit  to  determine  an  adverse  -es- 
tote  or  interest  in  realty.  The  complaint 
contains  allegations  that  the  plaintiff  Is  the 
owner  In  fee  simple  of  the  property  in  con- 
troversy, consisting  of  four  lota  In  Carter's 
addition  to  the  city  of  Portland,  and  that 
It  is  not  In  the  actual  possession  of  any  one 
else.  His  title  depends  upon  four  deeds  ex- 
ecuted by  the  chief  of  police  of  the  city  of 
Portland  In  pursuance  of  bids  made  by  him 
at  the  sales  of  the  respective  lota  for  delin- 
quent sewer  assessments,  the  defendant  be- 
ing the  owner  at  the  time  of  the  assessments 
and  sales.  To  the  Complaint  the  defendant 
first  filed  an  answer,  denominated  a  plea  in 
abatement,  by  which  he  simply  denied  that 
no  one  Is  in  posseasion  of  the  premises,  and 
set  up  that  .he  Is  now,  was  at  the  time  of 
the  commencement  of  the  suit,  and  for  a 
long  time  prior  thereto  had  been,  \A  actual 
possession,  and  other  facts  Indicating  such 
possession,  followed  by  an  averment  that 
the  court  was  without  jurisdiction  of  the 
subject-mattor,  and  a  prayer  that  the  suit 
be  abated.  This  was  treated  as  a  plea  Id 
abatement,  and  a  trial  was  bad  upon  the 
issues  tendered,  resulting  in  a  denial  of  the 
plea.  Thereupon  defendant  filed  an  answer 
denying  that  plaintiff  was  the  owner  in  fee, 
and  that  no  one  is  in  actual  possession,  and, 
tbe  other  allegations  having  been  controvert- 
ed, for  a  separate  defense  he  alleges  that  he 
is  now,  and 'has  been  for  more  than  10  years 
last  past,  the  owner  in  fee  of  said  lots,  and 
In  the  actual,  open,  notorious,  and  adverse 
possession  of  them  as  against  all  the  world, 
and  that  neither  the  plaintiff,  his  ancestors, 
predecessor,  nor  grantor  has  been  seised  or 
possessed  thereof  within  10  years  next  pre- 
ceding the  commencement  of  this  suit;  where- 
fore it  is  insisted  that  plaintiff  la  barred 
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and  estopped  from  maintaining  tbe  salt,  and 
that  the  court  has  no  jurisdiction  of  the 
cause.  This  was  treated  as  an  answer  to  the 
merits  by  the  trial  court,  and  so  tried  out, 
resulting  in  a  decree  dismissing  the  com- 
plaint, decreeing  that  tbe  defendant  was  the 
owner  in  fee  simple  of  the  property,  and 
awarding  bim  costs  and  disbursements;  from 
which  decree  the  plaintiff  appeals. 

Frank  Schlegel  and  G.  A.  Moore,  for  ap- 
pellant H.  B.  Nicholas,  for  respondent 

WOLVERTON,  J.  (after  stating  the  facts). 
There  was  much  discussion  at  the  hearing 
concerning  the  nature  of  the  defenses  inter- 
posed, it  being  contended  upon  the  one  side 
that  the  first  answer  was  purely  a  plea  in 
abatement,  and,  the  court  having  dl^rosed 
of  the  matter  and  passed  on  to  the  hearing 
under  tbe  subsequent  answer  upon  the  mer- 
its, and  the  defendant  not  having  appealed, 
that  he  Is  precluded  from  Insisting  upon  a 
hearing  h«re  as  to  that  plea,  while,  on  the 
other  hand.  It  is  insisted  that  both  pleas 
constituted  answers  going  to  the  jurisdiction 
of  the  court  and  that  the  second  hearing 
should  be  treated  as  a  rehearing  upon  the 
same  question,  and  therefore  that  defend- 
ant is  entitled  to  a  hearing  in  this  court 
upon  the  whole  matter,  the  trial,  being  de 
novo.  Our  statute  provides  that  "the  ob- 
jection to  the  Jurisdiction  of  the  court,  or 
that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  9.  cause  of  suit,  if  not 
taken  by  demurrer  or  answer,  may  be  made 
on  the  trial."  Hill's  Ann.  Laws  Or.  S  392. 
Within  the  pur^-Iew  of  that  section,  objec- 
tion to  the  jurisdiction  of  the  court  may  be 
taken  by  answer;  and,  pleas  in  equity,  as 
known  to  the  common  law,  seem  to  have 
been  dispensed  with.  The  suit  is  instituted 
under  section  504,  Code,  as  amended  (Sess. 
Laws  1899,  p.  227),  which  provides:  "Any 
person  claiming  an  interest  or  estate  in  real 
estate  not  In  the  actual  possession  of  an- 
other, may  maintain  a  suit  in  equity  against 
another  who  claims  an  interest  or  estate  there- 
in adverse  to  him,  for  the  purpose  of  determin- 
ing such  conflicting  or  adverse  claims,  inter- 
ests or  estates."  Tbe  original  section  gave 
the  right  of  suit  to  any  person  In  possession 
by  himself  or  tenant,  and  its  purpose  and  the 
scope  of  its  meaning  has  become  well  under- 
stood. In  construing  the  section  in  an  early 
.  case  {Stark  v.  Starrs,  6  Wall.  402.  410,  18 
L.  Ed.  925,  927)  Mr,  Justice  Field  says: 
"We  do  not,  however,  understand  that  the 
mere  naked  possession  of  the  ,  plaintiff  is 
snfllclent  to  authorize  him  to  institute  the 
suit,  and  require  an  exhibition  of  the  estate 
of  the  adverse  claimant,  though  the  language 
of  the  statute  is  that  'any  person  In  posses- 
sion, by  himself  or  his  tenant,  may  maintain' 
the  suit  His  possession  must  be  accompa- 
nied with  a  claim  of  right— that  Is,  must  be 
founded  upon  title,  legal  or  equitable,— and 
such  claim  or  title  must  be  rahiblted  by  the 


proofs,  and,  perhaps.  In  the  pleadings  also, 
before  the  adverse  claimant  can  be  required 
to  produce  tbe  evidence  upon  which  he  rests 
his  claim  of  an  adverse  estate  or  interest" 
So,  In  U.  S.  V.  Wilson,  118  U.  S.  86,  89,  6 
Sup.  Ct  991,  992,  30  L.  Ed.  110,  112.  It  Is 
said:  "Bills  quia  timet  such  as  this  Is,  to  re- 
move a  cloud  from  a  legal  title,  cannot  be 
brought  by  one  not  in  possession  of  tbe  real 
estate  in  controversy,  because  the  law  gives 
a  remedy  by  ejectment  which  is  plain,  ade- 
quate, and  complete."  And  by  the  adjudi- 
cations of  this  court  without  possession,  the 
plaintiff  could  not  maintain  the  suit  Kelly 
V.  Ruble,  11  Or.  75,  108,  4  Pac.  593;  Edgar 
T.  Edgar,  26  Or.  65,  37  Pac.  73;  O'Hara  v. 
Parker,  27  Or.  156,  39  Pac.  1004;  Lovelady 
V.  Burgess,  32  Or.  ^18.  52  Pac.  25;  Silver  v. 
Lee,  38  Or.  508,  (J3  Pac.  882.  The  same  re- 
sult has  been  reached  in  adjudications  else- 
where, firooks  v.  Calderwood,  34  Cal.  563; 
Shaffer  v.  Whelpley,  37  Wis.  334;  Churchfll 
V.  Onderdonk.  59  N.  Y.  134.  Under  the  or- 
dlnaj-y  equitable  jurisdiction  to  remove  a 
cloud  and  to  quiet  possession  to  realty  the 
bill  could  not  be  maintained  without  clear 
proof  of  both  possession  and  legal  title  in  the 
plalntlfC.  Frost  v.  Spltley,  121  U.  S.  552,  7 
Sup.  Ct  1129,  30  L.  Ed.  1010,  and  cases  cited 
at  page  556.  121  U.  S.,  page  1129,  7  Sup.  Ct, 
and  page  1010,  30  L.  Ed.  The  statutory  pro- 
vision for  determining  an  adverse  claim  is 
an  enlargement  of  the  common-law  right  but 
the  necessity  of  allegations  and  proof  as  to 
the  title  relied  on  and  possession  remains. 
The  amendment  of  1899  changed  the  condi- 
tion upon  which  the  suit  may  be  maintained, 
and  the  plalntlflf  now  has  his  remedy  In 
equity  to  determine  an  adverse  or  conflicting 
claim  if  the  realty  be  not  In  the  actual  pos- 
session of  another.  The  purpose,  no  doubt 
was  so  to  enlarge  the  remedy  that  the  title 
may  be  quieted  where  the  lands  are  vacant 
and  unoccupied,  and  the  plaintiff  la  unable 
to  show  such  a  possession  as  to  bring  himself 
within  tbe  purview  of  the  old  statute.  Illi- 
nois has  a  statute  that  gives  the  remedy 
"whether  the  lands  In  controversy  are  Im- 
proved or  occupied,  or  unimproved  and  un- 
occupied." Construing  this  act  In  connec- 
tion with  the  former  practice  under  the  old 
equity  system,  the  court  say:  "Since  that 
enactment  we  have  held  there  are  only  two 
cases  under  our  law  in  which  a  party  may 
file  a  bill  to  quiet  title  or  to  remove  a  cloud 
from  tbe  title  to  real  property:  First  where 
be  is  In  possession  of  the  lands;  and.  sec- 
ond, where  he  claims  to  be  the  owner,  and 
the  lauds  In  controversy  are  unimproved  and 
unoccupied.".  Gage  v.  Abbott,  99  IIL  366, 
3r.7,  citing  Hardin  v,  Jones,  86  111.  313.  And 
as  to  tlie  necessity  of  proof  that  tlje  prem- 
ises are  unoccupied  It  was  satd  in  Olos  v. 
Randolph,  133  111.  197,  24  N.  B.  426:  "The 
bill  alleges,  among  other  things,  'that  satd 
real  estate  Is  vacaut  and  unoccupied.*  This 
allegation  Is  material.  There  are  but  two 
cases  under  our  statute  In  which  a  bill  to 
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remove  cloud  from  title  can  be  maintaineci, 
viz.,  wbere  the  coinplaluunt  Is  in  possessloa 
of  tlie  premises,  or  wliere  they  are  unoccu- 
pied. •  •  •  There  Is  no  evidence  what- 
ever in  this  record  tending  to  prove  the  alle- 
gation, nor  Is  It  admitted  by  the  answer. 
•  •  •  For  want  of  proof  on  the  part  of 
the  appellee  that  at  the  time  she  filed  her 
bill  the  premliies  in  question  wtfre  unoccu- 
pied, her  bill  should  have  been  dismissed." 
So  that  here  we  have  an  interpretation  of  an 
analogous  statute  and  an  Indication  as  to 
the  proper  practice  within  its  purview.  It  Is 
shown  to  be  necessary  that  the  owner  of  real 
estate  seeldng  to  have  bis  title  thereto  quiet- 
ed must  allege  and  prove  that  It  is  not  in  the 
possession  of  another,  otherwise  he  will  be 
relegated  to  a  court  of  law,  where  he  has 
an  adequate  remedy,  and  a  denial  thereof  Is 
a  challeuge  to  the  jurisdiction  of  the  court. 
Under  the  old  equity  practice  the  question 
was  raised  by  a  plea  to  the  Jurisdiction,  but 
under  the  statute  It  Is  presented  by  answer. 
Such  a  denial  by  answer,  under  the  author- 
ities, puts  the  plaintiff  to  his  proof,  and  If  he 
falls  therein  the  relief  will  be  withheld;  and 
this  iB  as  far  as  the  defendant  needs  to  go 
with  his  answer.  If  he  relies  upon  the  want 
of  equitable  jurisdiction  to  defeat  the  suit 
(Love  V.  Morrin,  19  Or.  545,  24  Pac.  91G);  for, 
ff  he  sets  up  his  own  title,  and  asks  affirma- 
tive relief,  he  thereby  submits  himself  to  the 
jnrlsdictloa  of  the  court,  and  cannot  further 
Insist  that  plaintiff  ought  not  to  maintain  his 
suit  in  equity  (O'Hara '  t.  Parker,  supra; 
State  r.  Blize,  37  Or.  404,  61  Pac.  735).  In 
the  case  at  bar  the  defeudant,  by  his  plea,  so 
called,  slmidy  denies  the  allegation  that  no 
one  waa  in  possession,  and  sets  up  his  own 
poraession,  running  back  for  more  than  10 
years  last  past,  while  in  his  answer  he  de- 
nies botb  title  and  that  no  one  Is  in  the  ac- 
tual possession,  and  sets  up  as  a  further  and 
nparate  defense  that  he  Is  the  owner  in  fee, 
and  other  matters  showing  that  by  reason  of 
bis  adverse  possession  for  more  than  10  years 
plaintiff  is  not  entitled  to  maintain  the  suit 
He  asks  no  affirmative  relief,  but  Insists  that 
by  reason  of  the  facts  alleged  the  court  has 
no  jurisdiction,  thus  ludlcatfug  as  plainly 
and  strongly  as  possible  that  he  was  rely- 
ing solely  upon  the  want  of  equitable  juris- 
diction to  defeat  the  plaintiff's  cause  of  suit; 
not  that  he  proposed  measuring  the  strength 
of  his  own  title  with  that  of  plaintiff,  and 
was  willing  that  a  court  of  equity  should  de- 
termine the  controversy.  Both  the  plea,  so 
called,  and  the  answer  are  of  the  same  na- 
ture. The  only  difference  Is  that  the  answer 
goes  a  little  farther  in  Its  denials  and  af- 
firmative allegations,  but  it  does  not  change 
the  nature  of  the  relief  sought;  and  thus 
both  question  the  jurisdiction  of  the  court. 
The  onl7  effect,  therefore,  of  the  trial  upon 
the  second  answer  was  a  retrial  as  to  the 
jurisdiction  upon  an  amended  answer,  and 
this  ootrrt  must  try  the  case  anew  as  pre- 
sented by  the  amended  pleadings,  the  so- 
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called  plea  being  virtually  out  of  the  case,  as 
It  has  been  soi}erBeded  by  the  answer.  At 
the  trial  the  plaintiff  simply  introduced  his 
deeds  executed  by  the  chief  of  pollce,andrest- 
ed,  without  attempting  to  show  that  the 
property  was  not  In  the  actual  possession  of 
another.  The  defendant  thereupon  offered 
his  title  deeds,  and  showed  that  he  was  then 
In  possession,  and  bad  been  since  long  prior 
to  the  Institution  of  the  suit;  that  his  pos- 
session consisted  In  having  the  lots  Inclosed 
with  a  fence,  and  using  them  as  a  pasture  for 
his  cows,  and  having  a  spring  house  built 
over  a  spring  thereon,  from  which  water  was 
used  to  supply  the  dwelling.  This  disproves  ' 
plaintiff's  cause,  to  say  nothing  of  bis  failure 
to  establish  his  allegation  that  the  lots  were 
not  In  the  actual  possession  of  another,  the 
burden  of  which,  as  we  have  seen,  was  with 
him;  and  he  must,  therefore,  fall,  because  he 
has  not  established  the  facts  necessary  to  call 
Into  requisition  the  equitable  jurisdiction  to 
give  him  relief.  The  court  brfow  decreed  the 
title  to  t>e  in  the  defendant.  Being  without 
jurlsdlctlMi,  it  could  not  go  to  that  extent. 
T'he  defendant  had  not  demanded  it,  and  the 
court  should  have  dismissed  the  complaint 
merely  with  costs  to  the  defendant  and  such 
wlll.be  the  order  of  this  court 

The  decree  of  the  court  below  will  be  mod- 
ified accordingly. 


(40  Or.  55<) 
RANDALL  t.  SIMMONS  et  al. 

(Supreme  Oourt  of  Oregon.    Feb.  3,  1902.) 

KOTB— ACTION— PLEADING— SHAM  OR  FRIVOL- 
OUS AN3WBR— AFFIRMATIVE  DEPSNSB— DE- 
NIAL AND  AFFIRMATIVE  DSFBNSBS—INCON- 
SI3TBNCT. 

1.  An  answer  in  an  action  on  a  note  alleging 
that  defendants  were  m«re  sureties,  and  that 
plaiiitiff  extended  the  time  of  payment  to  the 
principal  for  a  valDable  consideratioa.  without 
the  consent  of  dpfendants.  which  allegations 
are  not  false  In  fact,  or  pleaded  in  bad  faith, 
is  not  a  8bam  plea  which  may  be  stricken  out 
on  modon,  onder  Bill's  Ami.  Laws,  S  75,  pro^ 
viding  that  sham,  frivolous,  and  irrelevant  an- 
BWers  Hiay  be  stricken  out  on  motion. 

2.  The  answer  is  not  subject  to  be  stricken 
oM  und^  the  statute  as  a  trivolons  answer, 
as  it  apparently  raises  a  defense.' 

3.  The  complaint  in  an  action  on  a  note  al-  ■ 
leged  that  $100  and  interest  was  due  thereon, 
and  admitted  the  payment  of  certain  interest. 
The  answer  denied  that  no  other  payment  than 
$5  had  been  made,  and  alleged  the  affirmative 
defense  that  defendants  were  sureties,  and  had 
been  relieved  fnim  liability  by  an  unauthorized 
exteuston  of  time  to  their  principal.  Held,  that 
the  Bfilrmative  defense  was  not  ao  inconustent 
with  the  denial  as  to  authorize  the  court  to 
strike  out  the  former,  as  the  denial  that  no  pay- 
ment in  excess  of  $5  had  been  made  was,  m 
effect,  an  aliesation  of  payment,  which  defend- 
'ants  could  join  with  the  affirmative  defense, 
under  Hill's  Ann.  Laws.  S  73,  authorizing  de- 
fendant to  join  separate  defenses. 

4.  The  complaint  in  an  action  on  a  note  al- 
leged that  it  was  jointly  and  severally  executed 
for  value  by  Its  makers,  which  was  not  direct- 
ly denied  by  defendants,  bnt  tliey  alleged  the 
affirmative  defense  that  plaintiff,  knowing  that 
defendants  were  sureties,  relieved  them  from 
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?iiib)lity  bv  an  Doauthorlzed  extension  of  time 
to  the  principal.  Held,  that  the  tacit  admis- 
^on  of  the  receipt  of  vnliie  for  the  execution 
of  the  note  was  not  bo  inconsietent  with  the 
afHrmative  defeuse  of  suretyship  as  to  au- 
thorize the  court  to  Htnlce  out  the  latter. 

5.  A  denial  in  the  answer  in  an  action  on  a 
note  that  there  is  any  sum  due  on  the  note 
from  defeudantti  is  nut  so  inconsistent  with  an 
afllnnative  defense  that  defendants  are  merely 
sureties,  and  have  been  retfeved  from  liability 
by  an  unautborized  extension  of  time  by  the 
principal,  as  to  authorize  the  courts  to  strike 
out  the  affirmative  defense,  as  such  denial  is 
compatible  with  the  affirmative  defense,  be- 
eanse  the  alleged  extension  of  time  wonld  dia- 
obew  the  defendants  from  &U  liabUlty. 

■    Appeal  from  circuit  court,  Cladiamas  couu- 
ty;  Tboe.  A.  McBrlde,  Judge. 

Action  on  a  note  by  W.  G.  Randall  against 
Alien  Simmons  and  others.  From  a  Judg- 
ment In  faror  of  the  plaintiff,  the  defendants 
C.  H.  Sarver  and  Oeorge  A.  Hamlltoa  ap- 
peal. Reversed. 

This  is  an  action  to  recover  tbe  flum  of 
9100  on  a  promissory  note,  alleged  to  have 
been  jointly  and  severally  executed  for  value 
by  the  defendants  April  28,  1883,  to  the 
plaintiff,  payable  six  months  thereafter,  with 
lDto«8t  at  the  rate  of  10  per  cent,  per  an- 
num, upon  wblch  the  Interest  had  been  paid 
to  October  28,  18d3.  The  defendants  C.  H. 
Sarver  and  George  A.  Hamilton  filed  an 
amended  answer  as  follovrs:  "A^mlt  tbe  ex- 
ecution and  delivery  of  the  note  mentioned 
In  the  complaint,  but  deny  that  no  other  pay- 
ment has  been  made  thereon  than  five  dol- 
lars, and  deny  that  there  Is  any  sum  due 
from  these  defendants  tbereon.  For  a  fur- 
ther answer  and  separate  d^ense  d^end- 
ants  allege  that  said  note  was  given  fw  a 
loan  of  money  to  Allra  Simmons,  who  alone 
received  the  valuable  consideration;  that 
these  defendants  were  merely  sureties  for 
said  Allen  Simmons,  which  fact  was  well 
known  to  plaintiff  at  the  time  of  the  de- 
livery of  said  note;  and  that,  notwithstand- 
ing said  suretyship  and  such  knowledge,  tbe 
plaintiff,  through  his  general  agent,  W.  C. 
Johnson,  for  a  valuable  consideration,  to  wit, 
the  sum  of  ¥2,  by  said  Allen  Simmons  {tald 
to  said  plaintiff  at  the  time  of  tbe  maturity 
of  said  note  without  the  knowledge  or  coo- 
sent  of  these  'defendants,  the  sureties,  or  ei- 
ther of  them,  extended  the  time  of  payment 
of  said  note  from  its  maturity,  October  28, 
1803.  six  months,  or  until  April  28,  1894. 
thereby  releasing  these  defendants  from  all 
liability  thweon."  Plaintiff's  motion  to  strike 
out  the  farther  and  separate  defense  on  tlte 
grounds  <l)  that  the  same  was  sham,  <2)  that 
It  was  frivolous,  and  (3)  that  It  was  Incon- 
sistent with  the  other  parts  of  the  answer, 
having  been  sufttalned,  and  the  defendants 
refusing  to  plead  further.  Judgment  was  ren- ' 
dered  against  them  for  the  sum  of  ¥99.90, 
with  Interest  from  October  28, 18^  and  they 
appeal. 

C.  D.  Latourette,  for  appellants.  Joseph 
B.  Hedges,  for  respondent 


MOORE,  J.  (after  stating  the  facts).  The 
statute  provides  that  sham,  frivolous,  and 
Irrelevant  answers  and  defenses  may  be 
stricken  out  on  motion.  Hill's  Ann.  Laws 
Or.  §  75.  The  allegations  of  new  matter  In 
the  further  and  separate  answer  are  not 
false  in  fact,  or  pleaded  In  bad  faith,  and 
hence  such  averments  are  not  sham.  Foreu 
V.  Dealey,  f  Or.  92;  Miser  v.  O'Shea,  37  Or. 
231,  62  Pac.  491.  A  frivolous  answer  Is  one 
in  which  the  Issues  raised  do  not  exhibit 
any  cause  of  defense,  tbe  Insufficiency  in 
th^  respect  being  apparent  from  an  Inspec- 
tion of  the  averments.  The  Victorian,  24 
Or.  121,  32  Pac.  1040,  41  Am.  St.  Bep.  838. 
The  averments  of  new  matter  stricken  out 
by  the  court  are  evidently  material,  disclos- 
ing an  apparent  defense,  to  overcome  which 
argument,  at  least,  would  be  required  to 
show  that  the  allegations  were  trifling;  and 
when  it  Is  necessary  to  resort  to  that  method 
to  discover  such  defect,  tbe  answer  is  not 
frivolous.  20  Enc.  Pi.  &  Prac.  18;  CottrlU 
V.  Cramer,  40  Wis.  565.  It  remains  to  be 
seen  whether  the  allegations  of  new  matter 
In  the  answer  are  so  inconsistent  with  the 
prior  admissions  and  denials  tlierein  as  to 
render  them  subject  to  be  stricken  out  on 
motion.  Tbe  editors  of  the  Encyclopedia  of 
Pleading  and  Practice  (volume  1,  p.  856),  'n 
speaking  of  inconsistent  defenses,  say:  "Two 
prominent  elements  intended  in  the  code  sys- 
tem of  pleading  are  that  falsehoods  should 
not  be  put  upon  tbe  record,  and  that  the 
pleadings  should  disclose  the  facts,  relied  on 
in  support  of  or  defense  against  the  action." 
Tested  by  these  Im[K>rtant  constituents,  the 
allegations  of  new  matter  in  the  answer,  if 
admitted  to  be  true,  do  not  necessarily  estab- 
lish tbe  falsity  of  the  admissions  and  denials 
put  upon  the  record  In  the  other  part  of  the 
answer,  nor  do  the  averments  of  new  mattK 
fall  to  reveal  the  facts  relied  upon  In  de- 
fense to  the  action.  The  com[dalnt  alleges 
that  the  defendants,  for  value.  Jointly  and 
aeverally  executed  tbe  note  sued  upon;  and 
this  averment,  not  having  been  denied  in  tbe 
answer.  Is  thereby  admitted.  Hill's  Ann. 
Laws  Or.  {  94.  It  Is  also  alleged  In  the  com- 
plaint that  the  Interest  on  the  note  for  six 
months  had  been  paid,  and  that  there  was 
then  due  thereon  tbe  sum  of  $100  and  In- 
terest at  10  per  cent.,  per  annum  since  Oc- 
tober 28,  1893.  It  will  be  remembered  that 
the  answer  denies  that  no  other  payment 
had  been  made  on  the  note  than  95,  or  that 
there  is  any  sum  due  from  these  defendants 
thereon.  The  rate  of  Interest  specified  In 
tbe  note  being  10  per  cent,  per  annum,  tbe 
averment  in  the  complaint  that  the  interest 
thereon  bad  been  paid  to  October  28,  1803, 
or  for  six  months  from  April  28,  18^  when 
the  note  was  executed.  Is  tantamount  to  an 
allegation  that  tbe  sum  of  (5  only  had  be«i 
paid.  The  denial,  however,  that  no  other 
payment  had  l>eeu  made  on  tbe  note  than  $5 
is  a  negative  pregnant,  equivalent  to  ailing 
the  payment  of  any  greater  sum  (ScovUl  v. 
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Barney,  4  Or.  288),  and  this  denial  was  prob- 
ably so  construed  by  tbe  court,  for  it  gave 
Judgment  for  the  mm  ot  $99.90  and  interest 
from  October  28,  1998,  instead  of  ¥100,  as 
ilemanded,  thus  apimreutly  cimcedlng  that 
the  snm  of  95.y>  had  been  paid  on  account  of 
-Interest  But,  If  no  payment  bad  been  made 
on  the  note,  the  defendants,  being  author- 
ised to  set  forth  as  many  defenses  as  they 
bad  (Hill's  Ann.  Laws  Or.  |  73),  could  inter- 
pose the  defense  of  payment,  aAd  hence  their 
defective  denial  In  relation  thereto  Is  not 
Inconsistent  with  their  allegations  of  new 
matter  In  the  answer.  The  denial  that  there 
is  any  sum  due  from  these  defendants  is  the 
contradiction  of  a  mere  (^nclnslon  <^  law 
stated  tn  the  complaint;  but  Buch  negation, 
instead  of  being  inconsistent,  is  compatlUe 
with  the  all^atlons  of  new  matter  in  the 
answer  to  the  effect  that  no  aum  is  due  on 
the  note  from  the  snreties,  because  tbe  al- 
leged extension  of  the  time  of  payment 
granted  by  the  plaintiff  to  their  principal, 
without  their  consent,  dlschai^ed  them,  as 
they  contend,  from  all  liability  thereon. 
The  Inconsistency,  therefore,  if  It  erlst,  must 
be  found  between  the  admission  In  the  an- 
swer that  the  note  was  executed  for  value 
and  the  arernient  therein  that  Simmons 
alone  received  tbe  consideration,  and  that 
Sarver  and  Hamilton  were  '  his  sureties, 
which  fact  was  well  known  to  the  plaintiff  at 
the  time  of  the  delivery  of  said  note.  If  tbe 
answer  had  denied  that  the  note  was  execut- 
ed for  value,  except  as  ttierelnafter  alleged, 
and  then  set  out  in  the  separate  answer  the 
&ct8  relied  upon  by  tbe  sureties  to  defeat  a 
recovery,  the  pleading  would  probably  have 
been  freed  from  difficulty.  A  copy  of  the 
note  sued  on  not  having  been  set  out.  It  is 
impossible  to  determine  from  an  Inspection 
of  the  complaint  whether  the  relation  of 
principal  and  sureties,  as  alleged  in  the  an- 
swer' to  have  existed  between  tbe  defendants 
herein  and  Simmons,  was  expressed  In  the 
Instrament  or  otherwise  dlBclosed  to  the 
plaintiff  by  the  makers  at  tbe  time  the  note 
was  executed.  The  answer  having  alleged, 
however,  that  at  the  time  the  note  was  de- 
livered plaintiff  knew  that  Simmons  alone  re- 
ceived the  consid^ation,  and  that  Sarver 
and  Hamilton  were  sureties  thereon,  the 
source  of  plaintiff's  knowledge  iKComes  un- 
important, and  the  averment  is  equivalent  to 
a  statement  that  the  note  was  not  executed 
for  value  received  by  the  appellants.  2 
Bdw.  BiUs  &-  S.  I  779.  While  the  plaintiff 
may  have  icnown  that  the  appellants  were 
sureties,  as  allied  in  tbe  separate  answer, 
such  knowledge  did  not  change  their  liability 
(Bank  V.  Wyatt,  87  CaL  616.  25  Pac.  918),  and 
they,  as  makers,  were  Jointly  liable  on  the 
note  (Humphreys  v.  Crang,  6  Gal.  173;  And 
T.  Magmder,  10  Oal.  282;  Bond  v.  Storrs.  13 
Conn.  *412;  Bank  t.  Barry,  1  Deolo,  116; 


Inkster  v.  Bank,  30  Mich.  143;  Rice  v.  Ci>ok. 
71  Me.  559).  The  suretlefi,  being  thus  Joint- 
ly liable,  without  any  express  ccmtract  to 
that  effect,  could  not  deny  the  all^atiou  that 
they  Jointly  executed  the  note;  and  It  may 
be  that  the  Instrument  was  given  in  tlie 
first  person  singular,  a»,  "I  promise"  (2  Edw. 
Bills  &  N.  5  967),  or,  if  in  the  first  person 
plural,  it  was  stipulated  that  the  makers 
were  severally  liable,  as,  "We  or  either  of  ua 
promise"  (Pogue  r.  Clark,  25  III.  333),  thus 
evidencing  a  several  Uabilltf  and  preventing 
the  ituretl«i  from  denying  the  allegation  la 
the  complaint  that  they  severally  «cecuted 
the  Instrument  The  only  Inconsistency  to 
be  found  In  the  answer  is  the  failure  to  deny 
the  allegation  of  the  complaint  to  the  effect 
that  tbe  note  was  executed  for  value  by  the 
ar^Uants,  and  it  remains  to  be  seen  wheth- 
er such  defect  was  so  palpable  as  to  war- 
rant the  court  In  striking  out  the  separate 
defense.  The  execution  of  the  note  having 
been  admitted,  the  appellants  occupied  a 
dual  relation.  To  the  plaintiff  they  are  prin- 
cipals, for,  having  signed  the  note  as  mak- 
ers, they  are  each  equally  liable  thereon  to 
the  payee  (Bank  v.  Glnty,  108  Cal.  148,  41 
Pac.  38),  and  such  liability  does  not  depend 
upon  the  question  whether  they  received  any 
part  of  the  money  for  which  the  note  was 
given  (Sprigg  v.  Banic,  10  Pet  257,  9  L.  Ed. 
416),  it  being  sufficient  if  their. principal  re- 
ceived the  cOTislderatlon  (Pulliam  v.  With- 
ers, 8  Dana,  98,  33  Am.  Dec.  479).  To  the 
principal  they  are  sureties  only.  If  the  aver- 
ments of  new  matter  in  the  answer  be  ad- 
mitted as  true,  and.  If  compelled  to  pay  the 
note,  they  would  be  subrogated  to  the  rights 
of  the  payee;  and,  as  they  received  no  con- 
sideration for  the  liability  they  assumed  by 
aflSxlng  their  signature  to  the  note,  they 
could  recover  from  the  principal  the  sum  ot 
money  that  they  would  be  ob^ged  to  pay, 
or,  if  the  principal  is  insolvent,  and  one  of 
the  sureties  was  compelled  to  pay  tbe  debt, 
he  could  secure  contribution  from  his  co- 
'  surety.  It  is  probable  that  the  defendants, 
^y  falling  to  deny  that  the  note  was  execut- 
ed for  value,  adopted  the  theory  that  they 
were  principals,  in  the  primary  sense,  and 
as  such  liable  to  tbe  plaintiff,  but  sought  to 
avoid  such  liability  by  alleging  in  the  sepa- 
rate answer  the  facts  relied  upon  to  defeat 
a  recovery.  If  this  he  true,  they  could  not 
well  make  such  denial,  I>ecatiiSe  tbe  money 
was  received  by  one  of  the  principals.  In 
any  event  however,  as  no  apparent  false- 
hood is  put  upon  the  record,  we  do  not  think 
the  Inconsistency  adverted  to  Is  so  manifest 
as  to  warrant  the  court  in  strikli^  out  the 
alt^ations  of  new  matter- In  the  answer. 

It  follows  from  this  conclusion  that  the 
Judgment  Is  reversed,  and  the  cause  remand- 
ed for  such  further  proceedings  as  may  be 
necessary,  not  Incmuistoit  with  thli  opinion. 
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(40  Or.  KG}  . 

STATE  V.  CARLSON. 
(Saprcme  Ooart  of  OregOD.    Feb.  3,  1902.) 
PUBLIC  LANDS-TIDB  LAND&-PBR80N  ENTI- 
Tl^D  TO  PUHGUASB— TITUS  OF  PUR- 
CHASER—VALIDITY. 

1 .  The  title  of  a  resident  alien,  havloK  de- 
dared  his  intention  to  become  a  eitixen,  who 
piirc-iiaHea  state  tide  lands,  and  files  a  false 
affidavit  of  citizeuship  under  Sess.  Laws  1891, 
p.  180,  which  provide  that  such  tide  lands 
shall  onlf  be  sold  to  citizens  of  the  United 
States  and  the  state,  and  reguiree  applicauts 
to  file  affldavits  ae  to  citizenship,  is  not  val- 
idated b^  the  subsequent  naturalization  of  the 
appiicant'. 

2.  The  purchaser's  title  is  not  Talid  b;  Sess. 
Laws  1809,  p.  57,  which  provides  that  titles 
to  all  tide  lands  origiually  sold,  where  the  pur- 
chaser has  in  good  faith  paid  the  purchase 
price,  shall  be  confirmed,  without  reference  to 
the  amount  or  character  of  other  lands  thereto- 
f<we  purchased  from  the  state  bj  sacb  pur* 
chaser,  as  the  statute  was  only  for  the  par- 
pose  of  confirming  the  title  of  persons  pur- 
chasing tide  lands,  who  had  formerly  parcnas- 
-ed  the  legal  limit  of  other  land  from  the  state. 

3.  Theparcbas^r's  title  is  not  valid  by  Sess. 
Laws  189w,  p.  150,  authorizing  the  sale  of  tide 
lauds  to  citizens  of  the  United  States,  or  to 
-those  who  have  declared  their  intention  to  be- 
come such,  as  the  statute  does  not  relate  to  or 
confirm  titles  previously  granted. 

4.  Sess.  Laws  1881,  p.  189,  prohibiting  the 
sale  of  state  tide  lands  to  persons  other  than 
citizens  of  the  United  States  and  the  state,  is 
not  in  conflict  with  Const,  art.  1,  S  31,  pro- 
viding thnt  white  foreltoi  residents  of  the  state 
shall  enjoy  the  same  rights  to  the  possession, 
«Djoyment.  and  descent  of  property  as  native- 
born  citizejiB,  as  there  Is  no  ooustitntiiHial  right 
to  purchase  state  lands,  and  the  state  may  de- 
termine the  qualifications  of  purchasers  diereof. 

An>eal  from  circuit  court,  Clatsop  county; 
Thos.  A.  McBride,  Judge. 

Action  by  the  state  against  J.  B.  Carlson 
to  annul  and  vacate  letters  patent  to  certain 
state  tld«  lands.  From  a  judgment  In  faror 
of  the  plaintiff,  the  defendant  appeals.  Af- 
firmed. 

John  H.  Spith,  for  appellant  G.  C.  Ful- 
ton and  Harrison  Alloi,  DIsL  Atty.,  for  the 
State. 

BBAN.  C.  J.  This  is  an  action,  nnder  sec-' 
tion  358  of  the  statute  (Hill's  Ann.  Laws), 
to  annul  and  vacate  a  deed  or  letters  patent 
issued  by  the  state  to  defendant  for  certain 
tide  lands,  on  the  ground  that  It  was  pro- 
cured by  means  of  a  false  affidavit  Under 
the  statute  In  force  at  the  time,  only  citi- 
zens of  the  United  States  and  of  this  state 
were  entitled  to  purchase  tide  lands,  and  an 
intending  purchaser  was  required  to  file  with 
his  application  bis  affidavit  that  he  possessed 
the  requisite  qualifications.  Sess.  Laws  1891, 
p.  189;  Spencer  v.  Carlson,  30  Or.  364.  59 
Pac.  708.  In  September,  1805,  the  defend- 
ant a  resident  alien,  who  had  declared  his 
intention  to  become  a  citlsen,  desiring  to 
purchase  the  lands  in  controversy,  made  and 
filed  with  the  application  therefor  his  affida- 
vit stating,  among  other  things,  that  he  waa 
a  citizen  of  the  state  and  of  the  United 
States;  and.  relying  thereon,  the  state  land 
tloai-d  Issued  and  delivered  to  him  the  deed 


In  question.  By  his  answor  In  the  action  be 
admits  the  falsity  of  the  afildavit  up(m 
which  the  purchase  was  mad^  but  says  that 
it  was  made  by  mistake  and  not  for  a  (t-and- 
al»it  purpose,  and  that  &tter  the  Issuance 
and  d^very  to  him  of  the  deed,  and  before 
the  commencMuent  of  this  action,  he  became 
a  naturalized  citizen.  Plaintiff  had  Jud^ 
meat  In  the  conrt  below,  and  defendant  ap- 
peals, Insisting  <1)  tbat  his  naturalisation 
after  the  execution  and  ddlT^  of  the  deed, 
and  prior  to  the  commencement  of  tills  ac- 
tion, took  effect  by  relation,  and  is  a  com- 
plete bar  to  this  suit;  (2)  tbat  his  title  was 
confirmed  by  the  act  of  Fetouary  17,  1889 
(Sess.  Iaws  1899,  p.  67),  confirming  titles  to 
tide  lands  and  tide  flats  theretofore  sold  by 
the  state:  (8)  that  the  law  authorlidng  the 
sale  of  tide  lands  was  so  amended  ^lor  to 
the  commracement  of  this  suit  as  to  make 
an  alien  who  had  declared  his  intention  to 
become  a  citizen  a  qiullfled  purchaser,  and 
therefore  the  materiality  of  the  representa- 
tions made  by  the  defendant  at  the  time  of 
his  purchase  was  waived;  and  (4)  tbat  the 
provision  of  the  act  under  which  be  pur- 
-chased.  confining  the  right  to  purchase  to 
citizens  of  the  United  States,  was  In  conflict 
with  section  31,  art  1,  of  the  state  constitu- 
tion, and  ther^Tore  void. 
.  At  common  law  an  alien  could  not  hold 
title  to  land  as  against  the  king,  because  an 
interest  in  the  soil  required  a  permanent 
allegiance  that  would  be  inconsistent  with 
the  duty  he  owed  to  his  own  sovereign.  1 
Bae.  Abr.  201.  He  could,  however,  by  pu^ 
chase,'  acquire  a  freehold  Interest  therein,  of 
which  he  oould  only  be  deprived  by  a  pro- 
ceeding for  that  purpose  instituted  by  the 
sovereign.  But  If  he  t>ecame  a  naturalized 
citizen  before  an  information  was  flled  for 
the  forfeiture  of  his  land,  his  title  became 
perfect,  and  could  not  be  devested  by  pro- 
ceedings afterwards  instituted.  Harl&y  t. 
fttote,  40  Ala.  689;  Osterman  t.  Baldwin.  C 
Wall.  116,  18  L.  Ed.  730.  The  same  princi- 
ple has  been  applied  by  the  land  department 
and  the  federal  courts  to  entries  made  un- 
der the  homestead,  pre-emption,  and  mining 
laws  of  the  United  States.  BiUIngB  v.  Smit- 
ing Co.,  2  C.  C.  A.  232,  Gl  Fed.  338;  Id.,  3 
C.  C.  A.  69,  62  Fed.  250;  Bogan  v.  Mort- 
gage Co.,  11  O.  C.  A.  128,  OS  Fed.  192;  In  re 
Krogstad,  4  Land  Dec.  Dep.  Int  5&4;  Ly- 
man V.  Elling,  10  I^nd  Dec.  Dep.  Int.  474; 
Kougeot  v.  Weir,  13  Land  Dec.  Dep.  Int  242; 
PbllUpa  T.  Sero,  14  land  Dec.  Dep.  Int  568. 
Under  this  doctrine,  alienage  of  the  grantee 
was  not  a  cause  for  avoiding  or  setting  aside 
the  deed,  nor  could  his  title  t>e  questioned 
in  a  collateral  proceeding.  It  was  a  mere 
ground  of  forfeiture  to  the  state,  and.  If  the 
alien  became  a  naturalized  citizen  before 
proceedings  for  that  purpose  were  institut- 
ed, the  reason  for  the  forfeiture  ceased  to 
exist;  hence  no  proceedings  could  be  main- 
tained to  devest  him  of  bis  title.  The  grant 
to  the  alien  was  valid  and  passed  a  peitect 
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tlUe^  llatile  only  to  be  forfeited  at  the  ault 
at  the  state  because  of  alienage  existing  at 
the  time  the  suit  to  declare  tbe  forfeiture 
was  commenced.  Tbe  case  In  band,  how- 
ever, Is  not  an  action  to  declare  a  forf^ture, 
but  is  a  direct  proceeding  under  a  statute 
to  cancel  and  set  aside  a  deed  obtabied  by 
fraud  and  in  violation  of  law.  The  right  to 
recover  Is  not  based  upon  the  fact  that  de- 
fendant was  an  alien,  but  because  he  did  not 
belong  to  the  class  authorised  to  purdiase 
state  lands,  and  that  be  obtained  the  title 
bj  a  false  affidavit  The  fact  that  bis  alien- 
age differentiated  bim  from  tbe  clan  Is  a 
more  iDCident,— of  no  more  conseqnence  in 
determintng  tbe  question  than  if  his  disquali- 
fication bad  been  caused  by  some  of  tbe  oth- 
er statutory  requisites.  Tbe  s<de  Inquiry  Is 
whether  at  tbe  time  of  the  purchase  and 
tbe  execution  and  dellv^  of  the  dieed  |w 
belonged  to  ttxe  class  authorized  to  purchase, . 
and,  whether  the  state  land  board  was  In- 
duced to  maka  the  conveyance  to  bim  by  a 
mlsreiH%sent&tlon  of  existing  facts.  If,  as 
is  admitted,  be  was  not  a  qualified  purchaser 
at  the  time,  he  clearly  obtained  tbe  title  to 
state  lands  upon  a  false  affidavit  and  In  vlo- 
lati(Hi  of  law;  and,-  in  our  opinion,  no  eubse- 
quent  act  of  his  can  cure  the  defect  tbwetn. 
His  affidavit  accomplished  the  purpose  In- 
teuded,  and  was  tbe  means  by  which  tbe 
state  was  induced  to  part  with  Its  title,  ami 
a  ftaud  was  thereby  committed,  whether  he 
was  willfully  guUty  or  not  Wilson  v.  State, 
47  Ark.  109, 1  8.  W.  71.  It  may  seem  Incon- 
sistent for  tbe  state  to  prosecute  this  ac- 
tion, when  defendant  at  ita  commencement 
was  a  qualified  purchaser  of  tide  lands.  We 
have  nothing  to  do,  however,  with  the  rea- 
son which  prompted  tbe  actiim,  but  must  as- 
sume that  it  was  brought  and  is  being 
jvosecnted  in  good  faith,  uid  for  the  pur- 
pose of  preserving  and  enforcing  the  rights 
ot  the  state  and  its  dtlsens.  We  are  of  the 
ophiio?,  tbtfefor^  that  tbe  subsequent  nat- 
uralizatlcm  of  the  defendant  did  not  vali- 
date his  tltie,  or  cure  the  false  suggestion 
upon  whidh  tbe  deed  was  obtained. 

It  is  next  contended  that  defendant's  title 
was  confirmed  by  tbe  act  of  February  17, 
1899  (Sess.  Laws  1899,  p.  57),  which  provides 
"nhat  tbe  tiUes  to  all  tide  lands  within  this 
state,  and  all  tide  flats  not  adjacent  to  the 
shore  in  the  waters  of  the  state,  which  have 
been  heretofwe  sold  to  purchasers  by  tbe 
state  of  Oregon—where  tbe  purchase  has, 
in  good  faltb,  actually  paid  to  the  state  the 
purchase  price,  and  tbe  same  has  been  re- 
ceived by  the  state,  and  the  purchaser  has 
not  purchased  from  the  state  to  exceed  320 
.acres  of  that  cbaract^  or  class  of  land— are 
horeby  confli-med  to  such  and  all  such  pur- 
chasers and  grantees  of  tbe  state,  without 
refnence  to  tbe  amount  of  any  other  char- 
acter of  lands  jmrcbased  by  such  purcliaser 
theretof(»«  from  the  state."  This  act  was 
passed  immediately'  after  the  decision  ta 
Warren  t.  Ve  Force,  34  Or.  ItiS,  &5  Fac.  532, 


holding  tliat  under  tbe  act  of  18T8  '<Law8 
ISTS,  p.  41),  320  acres  was  the  maximum 
acreage  of  state  land  that  could  be  sold  to 
any  one  person.  The  proper  construction  .of 
the  stotute  bad  theretofore  been  a  subject 
of  controversy,  and  pmnrhases  oi  tide  land 
had  been  made  upon  tbe  theory  that  tbe 
number  of  acres  of  similar  land  previously 
purchased  alone  determined  the  right  pf  the 
applicant,  It  was  thought  that  the  declslwi 
referred  to  unsettled  the  tUles  of  parties  so 
purchasing,  and  tbe  act  In  question  was  evi- 
dently passed  tm  the  purpose  of  confirming 
them.  If  It  had  been  the  intention  of  the 
legislature  to  confirm  tbe  title  to  aU  pur- 
chasers of  tide  lands,  whatever  the  defect. 
It  would  have  so  provided  In  plain  and  ^iIp- 
ple  terms,  and  not  have  been  partlciilffr  to 
confine  tbe  act  to  purchasers  who  have  "not 
purchased  from  tbe  state  to  exqeed  399 
acres  of  that  character  -or  class  of  lands," 
and  to  confirm  tbe  title  of  such  purchasers, 
**witbont  reference  to  the  amount  of  oii^ 
other  character  of  lands."  ' 

It  Is  next  urged  that  tbe  act  of  1899  (Sees. 
Laws  1899,  p.  166)  autbM-ising  tbe  sale  of 
tide  lands  to  citizens  of-  the  United  States, 
or  to  those  who  have  dediOred  their  inten- 
tion to  become  such,  rendered  Immaterial 
the  false  repreemtatioiis  defendant  made  at 
the  time  he  obtained  title  to  tiie  land  in  con- 
troversy. But  this  later  act  does  not  refer 
to,  or  in  any  way  confirm,  titles  previously 
granted.  It  simply  announces  the  future 
policy  €ft  the  state  as  to  the  qvalificatlonff 
of  purchasers  of  state  lands,  and  cannot  ^ 
construed  to  confirm  titles -previously  con- 
veyed to  persons  who  under  the  then  exist- 
ing law  were  disqualified  from  purj^aslng,  or 
to  render  Immaterial  false  representations 
made  by  'Uiem.  .  .. 

And  finally  it  is  Insisted  that  the  pro- 
vision of  the  act  under  which  defendant'? 
purchase  was  made,  limiting  the  right  tb 
pncdiase  to  citlBena  of  the  United  States,  is 
In  conflict  with  section  81,  art:  1,  of  tbe  state 
constitution,  that  provides  that  "white  for* 
eigners  who  are  or  may  hereafter  become 
residents  of  this  state  shall  enjoy  the  same 
rights  In  respect  .to  tbe  prasesslon,  enjoy- 
ment, and  descent  of  pn^ter^  as  natlve^xnn 
citizens."  This  question  was  suggested  In 
Spencer  v.  Carlson,  36  Or.  864,  59  Pat  70Si 
and,  though  not  directly  discussed  there, 
the  effect  of  the  opinion  Is  to  uphold  the  con- 
stitutionality of  tbe  law.  We  do  not  under- 
stand that  by  the  section  of  tbe  constitu- 
tion quoted  the  state  Is  denied  the  right 
to  sell  and  dispose  of  its  lands  to  such  per- 
sons as  it  may  deem  proper.  The  ris^t  to 
ficqulre  state  lands  is  not  a  constitutional 
one,  nor  does  the  constitution  guaranty  It  to 
any  person.  Tbe  state  Is  tbe  abstdnte  owner 
of  tbe  land,  and,  as  proprietor,  has  the  right 
to  determine  tor  itteU  the  qualifications  of 
purchasers  thereof,  The  pase  of  State  v. 
Preble.  18  Kev.  261,  2  Fac.  754.  relied  upon 
by  the  defenoant^  was  brought  under  a  stat- 
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ute  (2  Comp.  Laws  Ner.  |  3818)  authorizing 
the  sale  of  state  lands  to  any 'person  upon 
certain  terms  and  conditions;  the  sole  con- 
troversy being  whether  a  subject  of  the 
ChlDese  empire,  who  was  a  bona  flde  resl* 
dent  of  the  state  of  Nevada,  and  had  com- 
piled with  Its  laws  Id  reference  to  the  sale 
and  disposition  of  Its  lands,  could  be  denied 
by  the  administrative  officers  the  right  to 
purchase  state  lands.  No  question  was  rais- 
ed or  decided  as  to  whether  the  state  could 
confer  the  right  to  purchase  upon  a  par- 
ticular class  of  persons,  or  upon  those  pos- 
sessing some  special  qualification  or  status. 
The  case  is  not,  therefore,  an  authority  In 
point,  and  suggests  no  reason  why  we  should 
depart  from  the  conclusions  reached  in  Spen- 
cer T.  Carlson,  supra. 

The  judgment  appealed  from  is  therefore 
affirmed. 

(64  Kao.  HI) 

HALL  et  a1.  t.  KELLER  et  al. 

(Supreme  Coart  of  Kansas.   Jan.  11,  1902.) 

CONSIONMSNT  OF  GRAIN— PAYMENT  OF 
DRAFT— FAILURE  OF  TITLE. 

A  consignor  ot  grain,  which  was  deliver- 
ed to  a  railway  company  for  shipment,  drew  a 
draft  on  the  consigoeee,  and  attached  thereto 
bills  of  lading  Issued  to  him  by  the  carrier. 
The  draft  was  ind<»sed  and  dwvered  by  the 
payees,  togethw  with  the  bills  of  lading,  to 
a  bank,  which  paid  to  them  the  amount  of  it. 
The  drawees  accepted  and  paid  the  draft. 
Beld,  that  neither  the  bank  nor  the  payees  were 
liable  to  the  coDfiignees  of  the  fn^in  (the  draw- 
ees)  for  a  failure  of  title  in  the  drawer  of  the 
draft  to  the  property  shipped. 
(Syllabus  by  the  Court.) 

In  banc.  Error  from  district  court,  Marlon 
county;  O.  L.  MoQre,  Judge. 

Action  by  Uall  &  Robinson  against  Keller 
ft  Dean  and  the  First  National  Bank  of 
Marlon.  Judgment  tor  def^idauts,  and 
plaintiffs  bring  error.  Affirmed. 

King  &  Kelley  and  Karnes,  New,  Hall  & 
Krautbofl,  for  ^alntiffa  Id  error.  Keller  & 
Dean,  for  defendants  In  «Tor. 

SMITH,  J.  This  was  an  action  brought  by 
the  Arm  of  Hall  ft  Robinson  against  Keller 
*  Dean  and  the  First  National  Bank  of  Ma- 
rion to  recover  the  sum  of  #966  and  Interest. 
The  facts  in  the  case  may  be  stated  briefly: 
Keller  &  Dean,  a  firm  of  lawyers  in  Marion, 
Inrought  several  actions  for  different  clients 
against  a  farmer  In  Marion  county,  and 
levied  writs  of  attachment  on  about  2,000 
bushels  of  corn.  The  writs  were  served  by 
one  Jacob  Konrath,  a  constable.  While  he 
had  the  corn  In  his  possession  It  was  agreed 
between  the  parties  to  the  actions  that  It 
should  be  shipped  to  Kansas  City,  In  order 
to  obtain  the  highest  market  price.  Konrath 
loaded  the  grain  on  cars  of  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company, 
and  consigned  same  to  the  order  of  himself 
at  Kansas  City,  and  took  a  bill  of  lading  for 
each  car  (four  la  number).  On  the  following 


day  he  drew  a  sight  draft  on  Ilall  &  Rob- 
inson, grain  dealers  in  Kansas  City,  as  fol- 
lows: "First  National  Bank  of  Marion. 
Marion,  Kan.,  Aug.  28th,  1880.  At  sight  pay 
to  the  order  of  Keller  &  Dean  seven  hnn- 
dred  sixteen  &  no/100  dollars,  value  receiv- 
ed, and  charge  to  the  account  of  Jacob  Kon- 
rath. To  Hall  &  Robinson,  Kansas  City. 
Mo."  This  draft  was  Indorsed  thus:  "Pay 
to  First  National  Bank  of  Marlon,  or  order. 
Keller  &  Dean."  The  amount  of  the  draft 
(?716)  was  then  credited  to  Keller  A  Dean 
on  the  books  of  the  bank.  The  draft,  with 
bills  of  lading  attached,  was  then  forwarded 
by  the  First  National  Bank  of  Marion  to 
the  American  National  Bank  at  Kansas  City, 
indorsed  by  the  former  for  collection.  Upon 
Its  arrival  there.  Hall  &  Robinson  accepted 
the  draft  for  the  sum  of  1066  only,  notifying 
the  drawer  (Konrath).  This  change  of 
amount  was  not  objected  to  by  the  drawer 
or  indorsers,  and,  for  the  purposes  of  this 
case,  the  draft  may  be  treftted  as  baving 
been  drawn  for  $666  In  the  first  instance. 
The  bbove  amount  was  collected  by  the 
American  National  Bank  from  Hall  &  Robin- 
son, and  remitted  to  the  First  National 
Bank  of  Marlon.  On  the  day  the  com  was 
shipped,  Konrath  wrote  a  letter  to  plaintiffs 
In  error,  as  follows;  "Lehigh,  Kans.,  Aug. 
28th,  18!K).  Hall  &  Robinson,  Kansas  City, 
Mo.— Gentlemen:  I  have  shipped  you  to- 
day four  cars  corn  containing  2,108  bus.  of 
com.  Have  drawn  on  you  $716.00,  which 
you  will  please  honor  when  presented.  Sell 
it  for  the  best  you  can,  and  make  return  to 
me  at  Lehigh,  Ks.  Yours  truly,  Jacob  Kon- 
rath. Corn  Is  billed  to  my  name.  I  Indorse 
bill  of  lading."  The  com  covered  by  bills  of 
lading  never  reached  Kansas  City.  It  was 
replevied,  and  taken  from  the  possession 
of  the  carrier  by  another  bank  under  a 
paramount  Men.  It  appears  that  the  bills  of 
lading  were  Indorsed  In  blank  by  Jacob 
Konrath,  the  shipper.  There  was  a  Judg- 
ment entered  against  the  plaintiffs  below  for 
costs,  and  they  have  prosecuted  error  here. 

The  determining  question  In  the  case  Is 
whether  Keller  &  Dean  and  the  First  Na- 
tional Bank  of  Marion,  under  the  facts  stat- 
ed, became  liable  to  the  plalntlffe  In  error 
for  a  failure  of  title  In  the  property  shipped. 
There  are  two  decisions  called  to  our  atten- 
tion which  hold  that  a  bank,  by  its  act  of 
cashing  a  draft  payable  to  its  order,  with 
bills  of  lading  attached,  becomes  the  own- 
er of  the  property,  and  undertakes  to  carry 
out  the  contract  made  by  the  drawer  (the 
shipper)  with  the  drawee  (the  consignee). 
Landa  T.  Lattln  (Tex.  Civ.  App.)  46  S.  W. 
48;  Finch  v.  Gregg  (N.  C.)  3iS  8.  E.  251.  49 
L.  R.  A.  070.  In  both  of  these  cases  grain 
covered  by  the  bills  of  lading  attached  to  the 
drafts  which  the  banks  cashed  was  of  in- 
ferior quality,  and  the  banks  were  held  lia- 
ble to  the  consignees  and  acceptors  of  the 
drafts,  after  the  drafts  had  been  paid,  for 
the  difference  In  value  between  the  good 
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Quality  of  grain  wblch  the  consignor  agreed 
to  Bblp  and  tbe  bad  quality  actually  receiv- 
ed. We  are  not  favorably  Impressed  with 
the  logic  of  tlie  opinions  in  tbe  cases  re- 
ferred to.  We  think  their  weakness  lies  In 
the  fact  that  the  banks  are  treated  as  pur- 
chasers of  the  grain.  This  could  not  be 
true,  for  the  property  shipped  had  already 
been  sold  to  the  consignees,  the  acceptors  of 
the  drafts,  and  the  I^al  effect  of  the  ac- 
ceptance of  such  negotiable  p^r  in  the 
hands  of  an  Indorsee  for  value  at  the  tim^ 
seems  to  have  been  overlopked.  The  right 
to  the  price  only  was.  In  our  Judgment, 
transferred  to  the  bank  In  the  present  case, 
■nd  it  held  possession  of  the  com  as  secu- 
rity for  the  money  It  had  advanced.  Toler- 
ton  &  Stetson  Co.  t.  Anglo-CaUfomla  Bank 
(Iowa)  SI  N.  W.  830.  50  L.  B.'  A.  777.  See 
flalsey  v.  Ward«i,  25  Kan.  128.  The  doc- 
trine ot  the  Texas  and  North  Oandina  cases 
In  shown  In  the  Iowa  case  cited  to  be  un- 
sound In  principle.  The  court  said:  "The 
two  cases  cited  [referring  to  those  qbove 
men^oned]  stand  alone  in  holding  the  pur- 
chaser of  a  draft  with  the  bill  of  lading  at- 
tached liable  on  a  warranty  made  by  the  as- 
signor, and  the  line  of  reasoning  pursued  to 
reach  this  conclusion  Is  so  at  variance  with 
well-estabUBfaed  elemratary  prlnoiples  of 
law  that  we  decline  to  accept  the  rule  they 
announce."  In  the  case  from  which  we  have 
quoted  the  rule  of  the  law  of  commercial  pa- 
per Is  applied  to  the  effect  that  after  the 
holder  of  a  negotiable  draft  with  bill  of 
lading  attached  has  secured  an  acceptance 
of  such  draft  iby  the  drawee  and  consignee, 
he  cannot  be  affected  by  any  equities  exist- 
ing between  such  consignee  and  the  seller  of 
the  goods.  Arpin  v.  Owois,  140  Mass.  144, 
3  N.  E.  25.  In  en  exhaustive  note  to  the 
case  of  Finch  v.  Gregg  (N.  C.)  49  L.  R.  A.,  at 
pages  6T»-683  (s.  c.  35  S.  B.  251),  the  annota- 
tor  cites  and  comments  on  a  large  number 
of  well-considered  cases  which  uphold  the 
doctrine  of  the  Iowa  decision  above  refer- 
red to,  and  In  conclusion  says:  "From  these 
cases,  all  of  whlf^  hold  that  aftor  a  draft 
attached  to  a  bill  of  lading  is  accepted  the 
ctmslgnee  becomes  absolutely  liable  on  the 
acceptance,  and  that,  after  paymmt  th«%on 
Is  made,  he  cannot  recover  it  back,  not  with- 
standing any  failure  of  consideration  be- 
tween blm  and  the  drawer.  It  would  seem 
that  the  decision  In  the  main  case,  and  In 
Unda  V.  Lattin  (Tex.  Civ.  App.)  46  S.  W. 
4t^  were  based  on  a  wrong  principle,  and 
that,  if  the  right  principle  had  been  consid- 
ered, the  decisions  must  have  been  differ- 
ent" To  tlx  a  liability  upon  the  bank  or  on 
Keller  &  Dean  und«-  the  circumstances  of 
the  [wesent  case  would  not  only  violate  well- 
settled  rules  of  the  law  governing  commer- 
cial paper,  but  would  also  tend  to  decrease 
the  Immense  volume  of  business  which  is 
carried  on  by  shippers  of  stock,  grain,  and 
other  commodities  by  restricting  that  free- 
dom with  which  banks  advance  money  to 


the  drawers  of  snch  drafts  with  blUs  of  ladt 
Ing  attached.  If  banks  In  whose  favor  such 
bills  are  drawn  are  made  liable  tor  damage 
on  account  of  the  defective  quality  of  the 
property  shipped  and  covered  the  bill  of 
lading,  or  for  failure  of  title  In  the  drawer 
of  the  draft,  a  serious  impediment  would 
be  placed  in  the  way  of  shlpp^s  who  need 
a  part  or  all  of  the  price  of  the  commodity 
sold  before  its  arrival  in  the  market  to 
which  it  is  consigned.  To  hold  with  the 
plaintiff  In  error  would,  to  use  the  language 
of  the  author  of  the  note  In  Flncb  t.  Gregg, 
supra,  "undoubtedly  cause  a  rerolutlcm  in 
commercial  circles." 

The  Judgment  of  the  court  below  wlU  be 
atlirmed.  All  the  Justices  concurring. 

<64  Kan.  Ill) 

STATE  V.  ATKIN. 

(Supreme  Court  of  KansBS.   Jan.  11,  1902.) 

CONSTITUTIONAL  LAW— LEGISLATIVE  POWERS 
—PAVING  BTRBBTS— EIGHT  HODR  LAW. 

1.  The  opening  and  improvemeat  of  streets 
and  highways  is  a  matter  of  concern  to  the 
whole  people  of  the  state,  and  over  which  the 
state  has  paramount  authority.  The  obliga- 
tion to  lay  out  and  improve  highways  Is  im- 
posed upon  the  state  in  its  general  political  ca- 
pacity, and  the  lejdslature  ma^.  control  the 
work  necessary  hi  performing  tluB  pablic  duty 
by  whatsoever  agency  may  be  emidoyed  in 
carrying  it  out 

2.  A  contractor  who  undertakes  to  pave  a 
street  nnder  a  contract  with  the  mayor  and 
coimcilmeu  of  a  city  of  the  first  class  Is  amena- 
ble to  the  penalties  of  sections  3827,  38^  3S29, 
Gen.  St.  1901,  known  as  the  "Eight  Hour 
Law,"  if  he  permits  any  of  bis  employ6s  en-i 
gaged  In  said  work  to  labor  more  than  eight 
hours  per  day. 

3.  The  case  of  In  re  Datton,  00  Pae.  886.  47 
L.  B.  A.  S80,  61  Kan.  257,  approved  and  fot 
lowed. 

(Syllabus  by  the  Court.) 

In  banc.  Appeal  ttom  district  court,  Wy- 
andotte comity;  B.  L.  Fischer,  Judge. 

W.  W.  Atkln  was  convicted  of  allowing  a 
labors  on  public  work  to  work  more  than 

eight  hours  a  day,  and  appeals.  Affirmed. 

T.  A.  PoUocIt,  for  appellant  A.  A.  God- 
ard,  Atty.  Gen..  J.  S.  West,  Asst.  Atty.  Gen., 
E.  A.  Enright,  and  B.  S.  Smitii,  for  the  State. 

SMITH,  3.  The  appellant  was  convicted 
of  a  violation  of  chapter  114  of  the  Laws  of 
1891  (being  sections  3827,  8828,  8829,  Gen.  St. 
1901).  He  was  charged  with  having  ent^ed 
Into  a  contract  with  the  mayor  and  coundl- 
men  of  the  city  of  Kansas  City,  Kan.,  a  city 
of  the  flrat  class,  for  the  paving  of  a  public 
street  known  as  "Qulndaro  Boulevard,"  and 
that  he  hired  one  Reese,  a  common  laborer, 
to  work  for  him  In  laying  the  pavement,  and 
unlawfully  pwmltted  Reese  to  work  more 
than  eight  hours  per  day  at  such  employ- 
ment  The  qnestltm  necessary  to  be  consid- 
ered is  wh^er  the  Is  such  an  agency 
of  the  state  in  the  doing  of  the  woik  which 
tiie  appellant  contracted  to  do  as  to  bring 
the  case  within  the  principle  of  In  re  Daiton, 
61  Kan.  257,  60  Fac.  330,  47  L.  R.  A.  380. 
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It  was  there  decided  that  Dalton,  who  un- 
dertook to  build  a  court  house  under  a  coa- 
tract  with  the  commlsalonerB  at  a  county, 
having  permitted  a  stone  mason  to  work  for 
him  more  than  eight  hours  per  day  In  the 
construction  of  the  building,  was  amenable 
to  the  penalties  of  tiie  act.  The  decision 
was  based  the  fact  that  the  law  was  a 
direction  by  a  principal  (the  state)  to  one  of 
Its  a^ts  (the  counly).  It  is  contended  la 
tills  case  that  the  <^t7.  In  awarding  the  con- 
tract to  Atiiln.  was  not  exercising  goTem* 
mental  pow^,  but  quasi  private  power,  bi 
the  exercise  of  which  It  was  governed  by 
the  same  rules  which  apply  to  an  indlvldnal 
br  a  private  corporation.  The  law  which  ap- 
Ijwllant  violated  must  have  Its  application  In 
the  light  of  the  faet  that  municipal  corpora- 
tions are  the  creatures  of  the  state.  The 
legislature  gives  them  being.  They  let  con- 
traAs  for  tiie  improvemoit  ot  streets  under 
lexpress  authorisation  of  the  leglslatore,  and 
could  niA  do  BO  In  the  absoiee  ot  audi  aa> 
thorlty.  In  this  Instance  the  lawmaking 
power  provided  that  thi  cost  of  the  paving 
Vhlcb  the  appellant  was  constructing  should 
be  paid  tot  by  assessing  the  coat  thereof 
against  tiie  abutting  property.  It  might 
have  provided  a  dUFuait  method  of  pay- 
pient  ot  withheld  oitlrely  from  the  city  the 
right  to  Improve  Its  stre^.  In  CIlj  of  Glln- 
ton  V.  Cedar  Baplds  ft  M.  R.  R.  Co.,  24 
Iowa,  466-476,  Dillon.  O.  J.,  speaking  for  the 
court,  said:  ''Municipal  corporations  owe 
their  origin  to^  and  derive  their  powers  and 
Mgbts  wholly  th>m,  the  l^slatureu  It 
breathes  into  them  the  breath  of  life,  wltb- 
but  which  they  cannot  ncist  As  It  creates, 
■0  It  may  destroy.  If  ft  may  destroy,  It  may 
abridge  and  control.  Unless  there  Is  SKoe 
constitutional  limitation  on  the  right,  the 
legislature  might  by  a  single  act,  If  we  can 
suppose  It  capable  of  so  great  a  toUy  and  so 
great  a  wrong,  sweep  from  existence  all  itf 
tbe  municipal  corporations  in  the  state,  and 
the  corporations  could  not  prevent  tt  We 
know  of  no  limitation  on  this  right  so  tar 
as  tbe  corporations  themselves  are  concanp 
ed.  They  are,  so  to  phrase  It  the  mere  ten- 
ants at  will  of  the  l^lslature."  When  a 
city  attempts  to  pave,  it  must  proceed  in  the 
manuOT  pointed  out  by  statute^  Its  officers 
look  to  the  state  law^  as  a  guide  wh«i  de> 
daring  the  work  necessary  to  be  done,  and 
on  throu^,  at  each  atep.  In  awarding  the 
contract,  the  assessment  of  the  cost,  and 
Its  coUecUon  from  the  property  ownws  ben» 
flted,  th^  must  conform  strlctiy  to  the  di- 
rections which  the  state  has  seen  flt  to  Im* 
pose.  The  opening  and  Improvement  ot 
highways  Is  a  matter  of  public  concern. 
Tbe  whole  body  of  the  people  Is  btmeflted 
by  the  paving  of  clt7  streets.  Though  resi- 
dents of  rural  districts  receive  the  benefits 
In  a  less  degree,  from  the  fact  that  they  do 
not  so  frequently  have  o«casl(m  to  travel 
over  sttch  streets,  yet  they  are  t^wn  to  all 
sllk^  and  they  are  referred  to  In  the  stet- 
ktai  and  In  common  parlance  as  **publlc 


highways.**  In  State  v.  Lake  Keen  Navlga* 
tlon,  Reservoir  &  Irrigation  Co.,  63  Kan. 
— ,  60  Pac.  681,  It  Is  said:  rrhe  state  baa 
a  paramount  authority  ofet  the  subject  of 
highways.  It  Is  of  Interest  to  the  general 
public  that  the  roads  which' lead  from  one 
county  to  another,  and  into  and  tiirougb  every 
township  and  county  in  ttie  state,  should  be 
kept  free  from  impediments  to  travel,  so  that 
the  communication  may  be  opoi  and  conven* 
lent  from  one  end  of  the  state  to  the  otiier.** 
In  State  t.  Board  of  Com'rs  of  Shawnee  Co.. 
28  Kan.  4S1-433. 4t  was  held  that  the  legisla- 
ture has  pow»  to  establish  a  state  road,  and 
cast  the  cost  and  eq>ense  thereof  upon  the 
county  In  which  tibe  road  lies,  wltiiout  tbe 
approval  of  tbe  county  commissioners  or  tbe 
people  of  the. county.  It  Is  said:  "Second, 
It  will  be  borne  In  mind  tiiat  tbe  purpose 
for  which  this  expense  Is  cast  npon  the  coun- 
ty Is  a  purely  public  purpose,— one  that  Is 
universally  and  without  question  recc^b- 
ed  as  such.  It  Is  not  like  oompelllng  a  coun- 
ty to  take  stock  in  a  railroad  corporation, 
or  to  aid  in  the  buIMlng  of  a  railroad,  or 
to  invest  Its  public  mon^  In  any  mter^ 
prise  In  which  there  Is  sometiiing  of  private 
Interest  A  public  highway  Is  a  matter  sole- 
ly of  public  Interest  The  laying  out  and 
keying  in  order  of  highways  la  one  of  tbe 
ordinary  duties  of  counties  and  dtles.**  See 
Tied.  Mun.  Corp.  |  801;  State  v.  Freeman, 
61  Kan.  00,  01.  68  Pac.  060,  47  U  R.  A.  07. 
**In  respect  to  the  care,  regulation,  and  con- 
trol of  the  highways,  the  <dty  exercises  a 
portion  of  the  powers  of  the  states  subject 
only  to  the  end  In  view,— the  right  ot  the 
public  to  their  use  as  public  highways.— and 
the  higher  control  of  the  state  herstif." 
Branson  t.  City  of  Phlladelpbla.  47  Pa.  33S- 
332.  See.  also.  State  v.  Williams  (Conn.)  35 
Aa  24.  421,  48  L.  R.  A.  465.  and  note  at 
pages  466  and  467.  The  case  of  People  v. 
Flagg.  46     T.  401,  Is  pertinent  to  the  ques- 
tion involved.  It  la  and  always  has  bem  the 
duty  of  the  state  to  Isy  out  and  improve  high- 
ways of  travel.   The  performance  of  this  duty 
In  cities  rests  on  the  state  with  equal  obliga- 
tion that  it  does  In  unincorporated  country 
districts.   The  statute  gives  countenance  to 
this  duty  upon  the  state  when  It  places  the 
fee  of  city  streets  In  the  county.  The  obli- 
gation to  lay  out  and  Improve  highways  ot 
travel  Is  imposed  on  tbe  state  In  Its  gmeral 
political  capacity,  and  It  follows  that  tbe 
legislature  may  contrt^  the  work  necessary 
in  performing  this  public  duty,  by  wbatso- 
ever  agency  may  be  employed  In  carrybHE  it 
out  It  may  prescribe  the  plans  for  the  hich- 
way  In  either  city  or  county,  and  regulate 
the  hours  of  woi^  required  to  complete  sacb 
plans.  Undw  the  general  road  law  of  tbe 
state,  all  streets  and  alleys  In  cities  whlcb 
have  been  or  may  hereafter  be  laid  out  are 
declared  to  be  public  highways.  Gen,  St 
1001,  I  6080.   In  prescribing  the  powers  ot 
the  mayor  and  counciltnen  of  cities  of  Uie 
first  class,  such  city  la  constituted  a  separatp 
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The  dtr.  In  coutractiag  to  jwre  QutDdoro 
bonlerar^,  exercised  delegated  authority,  and 
acted  as  an  agent  for  tlie  state.  Tbe  latter 
did  not,  by  authorizing  the  mayor  and  covui- 
cll  to  lay  the  pavement,  surrender  its  imra- 
mount  authority  over  the  control  of  the  city 
streets.  If  the  state  had  been  doing  this 
worli,  it  cannot  he  denied  that  it  might,  at 
its  pleasure,  have  given  the  current  rate  of 
per  diem  wages  In  the  city  for  eight  hours' 
work  performed  by  any  of  its  servants.  This 
Is  the  principle  of  tbe  Daltou  Case. 

The  case  of  State  v.  Topeka  Water  Co.,  '61 
Ean.  547,  60  Pac.  337,  Is  cited  as  an  author- 
ity by  counsel  of  appellant  It  was  ther« 
stated  that  a  city,  In  making  contracts  for 
water  supply,  was  exercising  quasi  private 
power,  and  that  In  respect  to  such  engager 
meats  It  was  governed  by  tbe  same  rules 
■which  apply  to  an  Individual  or  private  cor- 
poration. To  the  same  effect,  see  State  v. 
Downs,  60  Kan.-  788,  57  Pac.  902.  We  no- 
where find  It  said  In  our  decisions  that  as  to 
waterworks  and  the  like,  which  are  of  local 
and  not  state  concern,  the  state  has  para-  I 
mount  control.  They  differ  from  public 
roads,  in  tbe  building  and  maintenance  of 
which  all  the  people  of  the  state  are  inter- 
ested. 

The  fact  that  thf  abutting  property  own- 
ers are  charged  more  for  the  Improvement, 
by  the  application  of  the  restrictive  provi- 
sions of  tbe  law  reducing  tbe  hours  of  labor, 
may  be  admitted;  yet  if  the  work  had  been 
done  by  the  state  Itself,  which,  as  we  have 
shown,  has  supreme  authority  in  such  mat- 
ters, the  property  owners  could  not  complain 
that  it  employed  and  paid  Its  servants  con- 
formably to  tbe  statute  In  question.  There 
can  be  no  distinguishing  difference  between 
tbe  acts  of  the  contractor  in  the  employ  of 
the  county  passed  upon  In  tbe  case  of  In  re 
Dalton,  supra,  and  those  of  the  appellant 
here.  Both  were  proceeding  under  contracts 
made  with  them  by  agents  of  tbe  state,  and 
the  principal  had  power  to  direct  that  eight 
hours  should  constitute  a  day's  work  for  all 
persons  laboring  in  Its  behalf. 

The  judgment  of  the  court  below  will  be 
affirmed. 

JOHKSTON,  CUNNINGHAM,  GKEENB, 
ELLIS,  and  FOLLOOE,  JJ.,  concurring. 

DOSTER,  C.  J.  I  concur  In  the  decision 
of  this  case,  and  in  all  the  reasoning  on 
which  It  Is  based;  but,  lest  tbe  remarks 
made  in  some  of  the  closing  paragraphs  of 
Qie  opinion  concerning  State  v.  Topeka  Wa- 
ter Co.,  61  Kan.  547,  60  Pac.  337,  should  be 
construed  as  an  Intimation  that  a  different 
mle  might  apply  In  the  case  of  purely  mu- 
nicipal Improvements,  such  as  waterworks, 
from  tbe  one  applicable  to  Improvements 
made  by  cities  as-  agencies  of  the  state,  I 
desire  to  say  .that  I  do  not  perceive  the  oc- 
casion for  tbe  application  ot  any  dlfforeut 


(64  Kao.  99) 

ST.  LOUIS  &  S.  F.  RY.  OO.  7.  DAWgpN,  . 
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INJURY  TO  PmtSON  OK  TRACK— NnOLIGBNCB. 

1.  The  att^pt  of  a  traveler  to  cross  in  front 
of  an  engine  or  a  train  standing  near  tbe  cross- 
ing is  not  generally  so  inherently  dangerous 
as  to  preclude  a  recovery  of  damages,  if  the 
engine  or  train  is  unexpectedly  started  fbrward 
npon  her,  but  in  most  such  cases  the  question 
whether  she  has  been  guilty  of  negligence  will 
go  to  the  jury,  especiany  where  it  moves  upon 
her  without  giving  any  signals.  Under  the 
facts  in  this  case  the  district  court  did  not 
err  in  holding  the  general  rule  as  above  stated 
to  be  applicable  thereto. 

2.  A  traveler  upon  a  public  city  street,  pass- 
ing h)  front  of  an  engine  fired  up  and  manned, 
standing  without  tbe  bounds  of  the  highway 
but  so  near  it  that  from  the  cah  windows  the 
street  and  objects  within  it  can  be  plainly  seen, 
has  a  right  to  assome  that  the  engineer  will 
not,  without  warning,  start  his  locomotive  and 
rau  over  her  npon  the  street  before  she  can,- 
while  proceeding  with  haste  and  in  the  exer- 
cise of  ordinary  care  and  caution,  cross  the 
tracks  npon  which  the  engine  is  standing  when 
she  makes  tiie  attempt  bo  to  do. 

(SyUal»UB  by  tbe  Ooort.) 

Error  from  district  court,  Crawfwd  coun- 
ty; Walter  L.  Simons,  Judge. 

Action  by  Sarah  E.  Dawson  against  tbe 
St  Louis  &  San  Francisco  Railway  Compa- 
ny. Judgment  for  plaintiff.  D^endant 
brings  error.  Affirmed. 

This  action  was  begun  by  defendant  in 
error,  ^plaintiff  below,  In  tbe  district  court 
of  Crawford  county,  to  recover  damages  for 
personal  Injuries  alleged  to  have  been  caus- 
ed by  tbe  negligence  of  plaintiff  in  error,  de- 
fendant below.  A  Jury  trial  was  bad,  and 
a  verdict  returned  in  favor  of  plaintiff  below 
for  ?1,000,  upon  which  verdict  judgment  was 
entered,  and  from  which  judgment  these 
proceedings  in  error  are  prosecuted.  Plain- 
tiff below  In  her  petition  alleged  that  defepd- 
ant  below  owned  and  operated  a  railroad  ex- 
tending east^rd  through  the  city  of  Pitts- 
burg, Crawford  county,  Kan.;  fbat  Elin 
street.  In  said  city,  extended  north  and 
south,  and  was  crossed  by  defendant's  road, 
at  right  angles;  that  at  7  o'clock  a.  m.  on' 
the  21st  day  of  December,  1802.  plaintiff 
was  traveling  south  on  the  sidewalk  on  the 
west  side  of  Elm  street;  that  when  phe 
reached  defendant's  track  there  was  a  loco- 
motive standing  still,  west  of  the  sidewalk,' 
and  with  the  end  of  Its  pilot  within  two  or 
three  feet  of  the  west  edge  of  the  sidewaUi; 
that  plaintiff  stopped  for  two  or  three  pijip-, 
ntes  to  see  if  the  engine  was  about  to  move, 
and  then  attempted  to  crpss  the  track;  that 
whori  she  was  about  ;pidwaj  between  th,e 
rails  of  the  track  the  pefson  in  charge  of' 
the  engine,  without  notice  or  warning  of  any 
kind,  suddenly  started  the  engine  forward 
toward  tbe  east,  and  violently  struck  plaln^ 
tifl^  with  the  pilot  of  the  engine,  throwing 
her  forcibly  to  the  ground,  injufing  ain^d 
bruising  her,  and  breaking  her  left  arm,' 
whereby  she  was  permanently  and  seriously 
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Injured,  and  saffered  severe  physical  and 
mental  pain  and  angulsli,  to  her  damage  in 
the  sam  of  $1,200;  that  said  injuries  were 
caused  by  the  "gross  and  wanton  negligence 
of  defendant  *  *  *  in  running  said  en- 
gine on  and  upon  said  plaintiff  while  on  said 
street  and  sidewalk,  and  In  violently  start- 
ing said  engine  forward  from  a  standing 
position  without  any  notice  or  warning  to 
plaintiff";  that  plaintiff  had  been  unable  to 
work,  whereby  she  was  damaged  In  the  sum 
of  |>500,  was  compelled  to  employ  medical 
attendance,  to  her  damage  in  the  sum  of 
$74,  and  to  employ  a  nurse,  to  her  damage 
in  the  sum  of  $25.  Plaintiff  asked  damages 
In  the  sum  of  $1.800. .  Defendant  answered: 
(1)  A  genial  denial;  (2)  contributory  neg- 
ligence. Special  questions  of  fact  were  sub- 
mitted to  the  jury,  and  answered  as  follows: 
"(1)  How  old  was  plaintiff  at  the  time  of 
the  accident  complained  of?  Answer.  Forty 
years.  (2)  Was  the  plaintiff  a  peraon  of 
sound  mind  and  judgment  at  the  time  of  the 
accident?  Answer.  Tes.  <3)  Was  plaintiff 
walking  on  the  west  side  of  Elm  street  In 
the  city  of  Pittsburg  on  the  morning  of  De- 
cember 21,  1S02?  Answer.  Yes.  (4)  Was 
plaintiff  going  south  on  Elm  street  before 
Idle  crossed  the  railroad  tracks  of  the  de- 
fendant on  the  morning  of  December  21, 
1892?  Answer.  Yes.  (5)  What  time  in  the 
morning  of  December  21,  1882,  did  plaintiff 
reach  the  crossing  of  Elm  street?  Answer. 
Twenty  minutes  to  aevea  a.  m.  (6)  Did 
plaintiff  cross  one  or  more  tracks  of  defend- 
ant before  reaching  the  one  on'  which  she 
claims  she  was  injured?  Answer.  Yea.  (7) 
Did  plaintiff  see  an  engine  standing  on  the 
track  when  she  approached  the  same?  An- 
swer. Yes.  (8)  Did'  pltflntlff  cross  the  track 
on  which  the  engine  stood  Immediately  np- 
on  reaching  It,  or  did  she  stop  and  wait  be- 
fore crossing?  Answer.  Waited.  (8)  If 
plaintiff  stopped  and  waited,  how  long  did 
she  wait  befOTe  crossing?  Atswer.  Three 
or  four  minutes.  (10)  Bow  wide  was  Elm 
street  at  the  crossing?  Answer.  About  six- 
ty or  seventy  feet  (11)  Was  plaintiff  com- 
pelled to  cross  the  railroad  track  on  which 
the  engine  was  standing  immediately  in 
front  of  ttie  engine,  and  did  she  do  so  toI- 
nntarily?  Answer.  She  did  It  voluntarily. 
(12)  When  plaintiff  started  to  cross,  did  she 
hurry  across  or  walk  slowly?  Answer.  Fast 
walk.  (13)  How  far  was  the  nose  of  the  pi- 
lot of  the  engine  west  of  the  w^t  edge  of 
the  sldewallc  when  plaintiff  started  across? 
Answer.  Three  or  four  feet  (14)  Was  the 
mgine  standing  still  when  plaintiff  started 
to  cross  the  track,  or  was  it  moving  slowly 
forward?  Answer.  Standing  stlH.  (15)  Was 
the  engine  In  plain  view  of  the  plaintiff 
wh«i  she  stood  and  waited  before  going 
across  defendant's-  track?  Answer.  Yes. 
(16)  Was  the  engine  steamed  up  and  ready 
to  move  at  the  time  plaintiff  arrived  at  said 
crossing?  Answer.  Yes.  (17)  Was  steam  es- 
caping from  the  cylinder  cocks  on  the  engine 


while  plaintiff  stood  and  waited  before  go- 
ing across  defendant's  track?   Answer.  Yes. 
<18)  Was  there  anything  to  obstmct  plain- 
tiff's view  of  the  engine  while  she  stood  and 
waited  on  the  sidewalk?   If  so.  what?  An- 
swer. No.   (19)  Was  there  anything  to  pre- 
vent plaintiff  from  ci-ossing  said  track  at 
a  safe  distance  east  from  where  the  engine 
stood?  If  so,  what?  Answer.  Nothing.  (20) 
When  did  plaintiff  first  discover  that  she 
was  injured?   Answer.  After  walking  south 
alH>ut  one  hundred  yards  and  returning. 
(21)  Why  did  plaintiff  stop  and  wait  before 
crossing  defendant's  track?   Answw.  To  see 
if  engine  was  going  to  move.   (22)  If  plain- 
tiff had  not  stopped  and  waited  when  she 
arrived  at  defendant's  tracks,  would  the  In- 
jury complained  of  have  occurred?  Answer. 
No.   (23)  Did  plaintiff  have  ample  opportu- 
nity to  cross  defendant's  tracks  with  safety 
from  the  time  she  arrived  ajt  the  same  untn 
the  time  the  engine  started  np?  Answer. 
Yes.   (24)  Did  plaintiff  have  reason  to  be- 
lieve said  engine  might  start  up  at  any  min- 
ute, at  the  time  she  started  to  cross  defend- 
ant's tracks?     Answer.  No.     (25)  Befcrn 
plaintiff  started  across  defendant's  track, 
after  stopping  and  waiting,  did  she  say  any- 
thing to  the  men  on  the  engine?  If  aa, 
what?  Answer.  No.   (26)  Did  the  men  on 
the  engine  see  plaintiff  as  she  approached 
the  track  or  while  she  stood  and  waited  be- 
fore crossing?  Answer.  No  evidence  to  that 
effect"   "(35)  If  you  find  for  plaintiff,  how 
much  do  you  allow  her  for  physical  suffer- 
ing?  Answer.  $700jOO."   "(41)  If  you  flod 
for  the  i^alntlff,  how  much  do  you  allow  her 
for  loss  of  time?  Answer.  Three  hundred 
doUars."   "(44)  Was  plaintiff  familiar  with 
the  crossing  where  the  accident  complained 
of  occurred?  Answer.  Yes.   (45)  Was  the 
street,  at  the  point  where  the  accldoit  com- 
plained of  occurred,  dry  or  muddy?  An- 
swer.  Dry.   (40)  What  was  the  condition 
of  the  weather  on  the  morning  of  the  2lst 
of    December,    1802?    Answer.  (Cloudy." 
There  was  evidence  In  the  case  tending  to 
show  that  the  only  sidewalk  upon  Elm  street 
at  the  place  where  the  accident  occurred 
was  the  one  <m  the  west  side  therecrf,  which 
was  followed  by  the  plalntifl;  that  locomo- 
tive No.  160  of  the  railway  company  was 
brought  from  the  roundhouse  onto  the  tracks 
between  6  and  7  o'clock  of  the  morning  of 
the  accident,  and  the  men  In  charge  thweot 
testified  that  from  their  places  in  the  cab 
they  conld  have  seen  Mrs.  Dawson  If  she 
bad  gone  in  front  of  the  engine,  as  she 
claims  she  did.   They  denied  any  knowl- 
edge of  her  presence  or  injury,  but,  from 
all  of  the  facts  and  circumstances  In  the 
case,  the'  Jury  undoubtedly  believed  that  she 
was  injured  by  that  engine  substantially  In 
accordance  with  her  testimony. 

The  errors  assigned  are  aa  follows:  FItbL 
The  court  below  erred  In  overruling  the  ob- 
jection of  plaintiff  in  error,  defendant  below, 
to  the  lntroductl<m  of  any  evidence  under 
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tbe  petition,  for  the  reason  that  the  petition 
did  not  state  facta  soffldent  to  constitute  a 
cause  of  action.  Second.  The  court  below 
erred  In  OTerrullng  the  demurrer  of  plaintiff 
in  error,  defendant  below,  to  tbe  evidence 
of  defendant  In  error,  [^ntlff  below.  Third. 
The  court  b^ow  erred  la  refusing  to  In- 
struct the  Jnry  to  return  a  Terdlct  In  favor 
of  defendant,  as  requested  by  plaintiff  In 
error,  defendant  below.  Fourth.  The  court 
below  erred  in  refusing  to  glre  to  the  Jury 
the  following  Instruction,  requested  by  plain- 
tiff In  error,  defeidant  bdow:  "(11)  Yon  are 
furtber  Instructed  that,  under  .all  the  dr- 
cu instances  of  this  case,  it  was  plaintiff's 
duty  to  watch  defendant's  engine  carefully 
durli^  .all  the  time  that  she  was  crossing 
defendant's  track;  and,  If  you  find  from  the 
evidence  In  this  case  that  plaintiff  was  not 
so  watching  defendant's  engine,  then  she 
wfts  guilty  of  negligence,  and  cannot  re- 
cover." Fifth.  The  court  erred  tn  instruct- 
tng  the  Jnry  as  fc^ows:  "It  was  the  duty 
of  the  plaintiff  In  crossing  the  said  track 
to  use  and  exercise  ordinary,  care  to  avoid 
injury;  and  If  she  failed  to  exercise  ordi- 
nary care,  or,  in  other  words,  If  she  was 
guilty  of  ordinary  negligence,  which  con- 
tributed directly  or  proximately  to  tbe  al- 
leged injury,  then  the  defendant  Is  not  lia- 
ble for  the  alleged  injury,  ev^  If  they  were 
received  by  hear.  By  'ordinary  care'  Is  meant 
that  degree  of  care  which  men  in  goieral 
exercise  in  respect  to  their  own  concerns, 
and  by  'ordinary  negligence'  is  meant  the 
omission  or  want  of  that  degree  of  care 
which  men  In  general  exercise  In  respect  to 
their  own  concerns.  Tbe  burden  of  proof 
is  upon  tbe  defendant  to  show,  by  a  pre- 
ponderance of  the  evidence,  that  the  plain- 
tiff was  guilty  of  ccmtribntory  negligence. 
With  that  exception,  the  bnrden  of  proof  is 
upon  the  plaintiff  to  prove  her  case  by  a 
preponderance  of  the  evidence."  Sixth.'  The 
court  below  erred  In  overrnling  the  motion 
of  plaintiff  In  error,  defendant  below,  for 
Judgment  on  the  special  findings  of  the  jury. 
Seventh.  The  court  below  erred  In  ovktuI- 
ing  the  motion  of  plaintiff  In  error,  defend- 
ant below,  for  a  new  trial. 

Argued  before  CUNNINGHAM,  ELLIS, 
and  POLLOCK,  JJ. 

J.  W.  Oleed  and  John  L.  Hunt  (Gleed, 
Ware  &  Gleed  and  D.  B.  Palmer,  of  coimsel), 
tor  ]^aintiff  In  error.  Korrls  Cllggltt,  tor 
defendant  In  errar. 

ELLIS,  J.  (after  stating  the  facts).  The 
principal  matter  for  consideration  In  this  case 
Is  the  contention  of  the  pUluUff  In  error  that 
the  conduct  of  Mrs.  Dawsou  In  attempting 
to  cross  In  front  of  an  engine  fired  up  and 
manned,  as  If  ready  to  move,  was  negligence 
per  se,  wherefwe  it  became  tbe  duty  of  the 
court  below  to  so  declare,  and  to  refuse  to 
submit  the  question  of  contributory  negli- 
gence to  tbe  jury.  If  the  rules  hitherto  laid 
down  by  this  and  other  courts  In  ordinary 


aH)B8lng  cases  are  applicable  to  fiie  one  at 
bar,  the  argument  made  on  behalf  ot  this 
contention  would  seem  to  be  wen  supported 
By  authority.  It  Is,  however,  quite  apparent 

''that  one  who  attempts  to  cross  a  railroad 
track  In  front  of  a  moving  train  Incnrs  a 
much  grrater  danger  of  injury  than  does  one 
who  essays  to  pass,  on  a  city  street,  over  a 
track  upon  which  there  Is  a  locomotive  not 
in  motion,  not  within  the  bounds  of  tbe 
street,  but  so  near  it  that  from  the  cab  win- 
dows the  engineer  and  fireman  can  plainly 
see  the  street  and  objects  in  It  We  shall 
presently  give  some  of  the  reasons  which 
serve  to  distinguish  this  from  the  ordinary 
crossing  case  In  town  or  co entry,  althongh 
the  dissimilarity  In  the  cfrndltltms  Is  so  great 
that  it  Seems  hardly  necessary  so  to  do. 
Furthermore,  several  cases  are  referred  to  by 
the  plaintiff  In  error  which  present  features 
more  nearly  analogous  to  the  case  at  bar. 
These  cases  will  be  considered  In  the  order 
In  which  tbey^  appear  In  the  brief  of  counsel 
for  tbe  railway  company. 

Worn  Weber  v.  Kallroad  Ca,  64  Kan.  389. 
401.  88  Pac.  500,  572,  the  foUowIng  Is  quot- 
ed: "Of  course,  a  high  degree  of  care  is  re- 
quired of  one  who  attempts  to  cross  over  or 
around  cara  standing  upon  a  street,  and  If  a 
person  attempts  to  cross  when  there  is  an 
obvious  danger  that  the  train  will  be  moved 
at  any  time  he  is  guilty  of  negligence."  In 
that  case  the  person  who  was  injured  was  a 
girl  16  years  of  age,  who  attempted  to  cross 
over  a  train,  standing  In  the  street,  by  climb- 
ing upon  the  caboose,  and  even  there  this 
court  refused  to  sustain  tbe  decision  of  the 
court  below  that  the  girl  was  guilty  of  neg- 
ligence per  se,  and  In  the  opinion  (at  page 
401.  54  Kan.,  and  page  672,  8S  Pac.)  it  was 
said:  "It  is  not  always  held  to  be  negli- 
gence to  pass  around  or  between  detached 
cars  standing  upon  a  street  In  every  case 
the  question  Is  whether  there  was  such  an 
obvious  danger  and  such  a  probability  of  In- 
Jury  as  would  deter  a  reasonably  prudent 
person  from  assuming  the  risk  of  passing 
through  or  around  such  cars." 

The  following  extract  from  the  decision  In 
the  case  of  Railway  Co.  v.  Hutchinson,  SO 

.  Kan.  485,  18  Pac.  705,  is  given:  "The  en- 
gine was  upon  tbe  crossing.  The  defendant 
in  error  saw  It  and  appreciated  the  danger, 
but  seeing  and  aj;^reclatlng  It  he  voluntarily 
assumed  tbe  risk,  and  must  suffer  the  conse- 
quences.  He  could  easily  have  avoided  tbe 
danger,  either  by  standing  where  he  stopped 
until  tbe  engine  moved  away,  or  by  cross- 
ing at  tbe  ncAt  street;  but  instead  of  doing 
either,  he  ddlberately  calculated  his  chances 
and  took  the  risk.  The  facts  establish  such 
contributory  negligence  on  the  part  of  Hutch- 
inson as  to*  bar  his  recovery  against  the  rail- 
way company."  In  that  case  Hutchinson 
was  driving  a  team'upon  a  street  of  a  city. 
The  engine  was  near  the  crossing,  was  at- 
tached to  a  train,  and  apparently  ready  to 
move.  He  drove  bis  horses  in  fix>nt  of  the 
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eiigine,  they  became  frightened  at  the  noise 
thereof,  ran  away,  and  the  Injuries  com- 
plained of  occurred  in  consequence  of  the 
fright  given  to  the  team. 

The  case  of  Railroad  Co.  t.  Fisher,  49 
Kan.  460,  30  Pac.  462,  Is  presented  as  de- 
tislve  of  the  question  here  being  considered. 
There  the  coiirt  saJd:  "The  plaintiff  volun- 
tarily encountered  a  Itnown  danger,  admit- 
tedly without  exercising  his  eyesight  for  e 
period  of  time  sufficient  to  enable  him  to 
walk  10  or  12  feet,— In  fact,  n\it  feet,— and 
brought  himself  Into  collision  with  a  mov- 
ing railroad  car,  which  he  admitted  he  could 
have  seen  for  30  or  40  feet  through  the  dust, 
and  which  others  saw  and  heard  a  much 
greater  distance.  If  the  plaintiff  had  stop- 
ped when  be  arrived  within  five  or  six  feet 
of  the  railroad  tracks,  and  waited  until  the 
dust  had  blown  away,  he  could  have  seen 
westwardly  In  the  direction  from  wliich  this 
train  was  coming  for  many  hundred  feet 
along  the  railroad  tracks;  but  Be  did  not  stop 
nor  look,  but  chose  rather  to  encounter  the 
danger  blindly.  The  general  verdict  of  the 
jury  must  have  been  founded  upon  some  mis- 
take." In  that  case  It  appeared  that  the 
plaintiff  was  very  familiar  with  the  cross- 
ing, knew  that  many  trains  passed  there 
dally,  and  testified  that  be  saw  the  train 
while  he  was  still  some  distance  away  from 
tlie  track  where  he  was  about  to  cross,  the 
train  standing  at  that  time  near  a  water 
tank.  He  expected  It  to  move  over  the  cross- 
ing very  shortly,  and  the  only  excuse  he  gave 
for  not  looking  to  see  whether  it  would  strike 
him  before  be  could  get  over  was  that  a  gust 
of  wind  threw  some  dust  into  bis  eyes,  so 
that  he  could  not  have  seen  more  than  30  or 
40  feet,  for  which  reason  It  Is  fair  to  presume 
he  decided  not  to  look  at  all,  although  he 
knew  the  danger. 

Plaintiff  Jn  error  also  refers  to  the  case  of 
Mehegan  v.  Railroad  Co.,  decided  by  the  su- 
preme court  of  the  state  of  New  York,  and 
reported  In  19  N.  Y.  Supp.  444.  The  facts  in 
that  case  were  that  the  deceased,  who  was 
familiar  with  the  crossing,  bad  In  charge 
a  small  cart,  and  a  dog  which  assisted  in 
drawing  it,  and  as  he  was  attempting  to 
cross  one  of  the  tracks  of  the  railrtrad  be  was' 
struck  by  a  car  on  the  rear  end  of  a  train 
and  killed.  The  testimony  showed  that  there 
were  11  cars  in  the  train,  and  that  at  a  point 
29  feet  from  the  nearest  rail  of  the  track 
which  Jie  crossed  "he  had  a  plain  view,  with- 
out any  obstruction,  of  the  roundhouse,  and 
he  also  had  an  unobstructed  view  of  the 
house  track  for  a  considerable  distance  west 
of  the  street"  In  the  opinion  tlie  court  said: 
"It  is  apparent  that  any  observation  made  by 
the  deceased  must  have  brought  -home  to  his 
iutelllgence  that  these  cars  were  a  part  of  a 
traiu  which  was  being  switched  at  this  point, 
and  that  any  pause  of  the  cars  at  the  place 
named  was  but  a  temporary  matter,  and  that 
they  would  be  immediately  moved  again." 


When  analyzed,  are  such  cases  parallel  Id 
any  essential  particular  with  the  one  at  barf 
In  this  case  the  woman,  on  her  way  to  work, 
early  in  the  morning,  came  to  the  railroad 
tracks,  and  discovered  an  engine  standins 
with  the  pilot  tow^ards  the  sidewalk  on 
which  she  was  walking,'  3  or  4  feet  from 
the  outer  edge  of  It.  When  she  came  wHhln 
10  or  15  feet  of  the  occupied  track,  she  stop- 
ped and  waited  to  see  If  the  engine  was 
about  to  move  forward  Into  the  street  and 
across  her  path.  As  It  did  not  move,  and  as 
she  was  In  plain  view  of  those  who  were  Id 
charge  of  it,  she  decided  that  It  was  safe  to 
cross  npon  the  sidewalk,  and  attempted  to 
do  so.  She  testifies  that  she  was  paying  par- 
ticular attention  to  the  engine,  bat  at  the 
time  of  the  trial  could  not  remember  wheth- 
er she  saw  it  start  or  not  However,  she  had 
no  recollection  of  having  seen  the  engine  In 
motion  at  all.  Indeed,  she  appears  to  have 
been  so  confused  by  the  shock  and  Injuries 
received  that  for  several  minutes  she  did  not 
realize  she  was  seriously  harmed,  although 
one  of  her  arms  was  broken  and  she  was 
very  badly  bruised.  . 

It  was  strenuously  contended  on  the  trial, 
and  Is  strongly  urged  here,  that  the  woman 
was  not  struck  by  the  engine,  nor  injured 
in  the  manner  she  describes,  Ijecause  It  wns 
not  possible  to  start  the  engine  quick  enough 
to  run  her  down  before  she  could  hare  got- 
ten across  the  track;  and  at  the  same  time 
it  is  gravely  claimed  that  because  the  engine 
was  ready  to  start  she  was,  as  a  matter  of 
law,  guilty  of  contributory  negligence  In  at- 
tempting to  cross  in  front  of  It  It  is  diffl- 
cult  to  harmonize  these  conflicting  proposi- 
tions. We  suppose,  however,  that  the  proof 
offered  by  the  railroad  company  In  the  court 
below  as  to  the  time  it  would  require  to 
start  an  engine  standing  upon  the  track  was 
for  the  purpose  of  discrediting  the  testimony 
of  the  plaintiff;  for  It  was  there,  as  here, 
alleged  by  the  railway  company  that  she 
could  not  have  been  injured  had  she  tried  to 
cross  at  the  time  and  in  the  manner  testi- 
fied to  by  her.  In  supiwrt  of  the  rule,  if. 
Indeed,  a  .rule  may  be  said  to  have  been  es- 
tablished in  cases  of  crossing  over  or  at  the 
rear  of  a  train,  there  are  at  least  two  con- 
siderations which  do  not  exist  here.  The 
traveler  who  attempts  to  pass  around  at  the 
rear  or  between  cars  In  a  train  is  osnally  so 
fur  away  from  the  engine  that  the  engine- 
men  cannot  see  him,  or,  if  they  do  discover 
his  danger,  the  train  being  in  motion.  It  is 
impossible  to  control  It  in  time  to  avoid  the 
accident.  In  nearly  all  of  the  cases  to  which 
our  attention  has  been  called  there  Is  the 
further  consideration  that,  the  train  being 
upon  the  street  it  was  generally  required  by 
a  city  ordinance  to  move  without  unneces- 
sary delay.  Here  there  was  no  infringe- 
ment upon  the  right  of  the  public  to  use  the 
highway.  No  sound  other  than  those  usu- 
ally attending  on  engine  which  has  been 
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flred'  up  BBd  standing  ready  to  move  was 
discernible,  Tboee  In  cliai^e  of  tbe  engine 
kwvf  that  a  public  tboroughfare.  In  general 
use,  rau  along  Immediately  In  front,  and 
after  standing  three  or  tout  minutes  it  was 
clearly  the  duty  of  the  engineer,  before 
starting  his  engine,  not  only  to  ring  his  bell 
and  give  warning,  w^hicb  he  did  not  do,  but 
also  to  look  Into  the  street  in  front,  and  see 
If  danger  existed  that  some  traveler  might 
be  run  aver.  The  engine  being  nnder  per- 
fect control,  and  tbe  entire  street:  being  In 
plain  view  from  Its  cab,  may  It  be  held,  as 
a  matter  of  law,  that  a  traveler  was  bound 
to  apprehend  that  tbe  engineer  was  likely, 
without  notice,  to  start  his  engine  and  run 
over  her  before  she  conid  cross  In  front  of  It? 

In  Thompson's  last  work  on  Negligence 
(section  1568)  the  author  said;  "It  is  a 
sound  conclusion  that  It  Is  tbe  duty  of  the 
engineer  In  charge  of  a  train  standing  still, 
before  starting  bis  engine  across  a  street, 
not  only  to  give  timely  warning  of  his  In- 
toitlon,  but  also  to  see  wlietber  his  tralL 
will  not  be  likely  to  strike  a  traveler  oi 
frigbten  bis  horses." 

In  Adams  r.  Iron  Cliff  Co.,  78  Mich.  271, 
44  N  W.  270,  18  Am.  St  Eep.  441,  it  Is  said; 
"It  cannot  be  considered  that  be  was  bound 
to  know,  as  claimed  by  defendant's  counsel, 
that  this  train,  without  any  brakeman  upon 
It,  and  without  any  warning,  was  liable  to 
move  at  any  moment.  How  often  In  cities, 
where  a  number  of  tracks  cross  the  street, 
do  men  and  women  pass  around  the  end  of 
stationary  trains,  when  perhaps  If  they 
should  happen  to  trip,  and  fall  across  the 
track.  auA  the  train  start  suddenly,  without 
previous  warning,  they  might  be  caught  un- 
der It?  In  such  a  case,  If  the  railroad  em- 
ployes were  negligent,  would  It  be  said,  as 
a  matter  of  law,  that  the  contributory  neg- 
ligence of  the  person  Injured  must  preclude 
recovery?  I  think  not,  and  that  the  facts 
and  circumstances  would  properly  be  sub- 
mitted to  a  Jury  for  them  to  determine 
whether  or  not  there  was  negligence  in  such 
an  attempted  crossing." 

In  Palmer  v.  Kallroad  Co..  56  Mich.  1;  22 
N.  W.  88,  it  was  said:  "When  the  platatifC 
exercises  no  care  to  avoid  the  danger,  and 
there  Is  no  dispute  In  the  testimony  upon 
the  point,  the  question  then  becomes  one 
for  the  court;  but  when  the  evidence  shows, 
or  tends  to  show,  that  tbe  plaintiff  was  vig- 
ilant in  his  efforts  In  the  right  direction  to 
avoid  danger,  but  they  do  not  go  to  the  ex- 
tent for  any  reason  of  securing  bis  escape. 
It  Is  for  the  jm*y  to  say,  under  all  the  cir- 
cumstances, whether  he  was  negligent  In 
not  exercising  more  care,  or  in  making 
greater  efforts  to  prevent  the  Injury  com- 
plained of,  and  especially  in  a  Case  where,  If 
the  defendant  had  performed  Us  duty,  the 
plaintiff  would  have  been  likely  to  have 
avoided  the  danger  altogether." 
-  In  llaUwny  Co.  v.  Bodemer,  139  ilL  SdO, 


29  X.  E.  692,  32  Am.  St.  Rep.  &18,  the  su- 
preme court  of  IUIuoIb  quoted  with  apffforal 
the  following  language  from  Harlan  v.  Kail- 
way  Co..  65  Mo.  22:  "When  It  is  said.  In 
cases  where  plalntltf  has  been  guilty  of  con- 
tributory negligence,  that  the  company  Is 
liable.  It  by  tbe  exercise  of  ordinary  care  it 
could  have  prevented  tbe  accident,  it  Is  to  be 
understood  ttiat  It  will  be  so  liable  If,  by  the 
exercise  of  reasonable  care,  after  a  discov- 
ery by  defendant  of  the  danger  In  which  the- 
injured  party  stood,  the  accident  could  have 
been  prevented,  or  If  the  company  failed  to 
discover  the  danger  through  the  recklessness 
or  carelessness  of  its  employes,  wfaeU  the 
exercise  of  ordinary  care  would  have  discov- 
ered the  danger  and  avwted  the  calamity." 

In  Loucks  Ti  Railway  Co.,  31  Minn.  526. 
18  N.  W.  651,  it  Is  said:  "One  who  Is  caUed 
upon  to  exercise  care  to  avoid  danger  from 
the  acts  of  others  may.  In  regulating  his 
own  conduct,  have  regard  to  tbe  probable  or 
apprehended  conduct  of  such  other  persons, 
and  to  tbe  presumption  that  they  will  act 
with  reasonable  caution,  and  not  with  culpa- 
ble negligence." 

In  1  Shear.  &  R.  Neg.  (5tb  Ed.)  S  92,  It 
la  stated:  "As  there  Is  a  natural  piresump* 
tlon  that  every  one  will  act  with  due  care, 
it  cannot  be  imputed  to  tbe  plaintifT  as  neg- 
ligence thtt  he  did  not  anticipate  culpable 
negligence  on  the  part  of  the  defendant  or 
of  a  stranger.  He  has  a  right  to  assume 
that  every  one  else  will  obey  the  law  (In- 
cluding not  only  the  common  law,  but  also 
any  statutes  or  city  brdlnanees),  and  to  act 
upon  that  belief." 

In  Hutchinson  v.  Railway  Co..  32  Minn. 
398.  21  N.  W.  212,  the  court  said:  "Plain- 
tiff, In  the  discharge  of'her  own  duty  to  pro- 
ceed with  caution,  and  exercise  due  diligence 
to  avoid  danger,  was,  as  we  have  before  ob^ 
served,  entitled  at  the  same  time  to  expect 
the  exercise  of  like  reasonable  care,  and  not 
culpable  negligence,  on  the  part  of  the  de- 
fendant" 

In  2  Shear.  &  R.  Neg.  p.  818,  It  Is  said: 
"No  presumption  of  negligence  arises  from 
ail  attempt  to  cross  In  front  of  a  stationary 
train  or  engine." 

In  Thomp.  Neg.  §  1077,  the  author  mydi 
"The  attempt  of  a  traveler  to  cross  In  front 
of  an  engine  or  a  train  standing  neat-  tbe 
crossing  is  not  generally  so  inherently  dan- 
gerous as  to  preclude  a  recovery  of  dam- 
ages, tf  the  engine  or  train  Is  unexpectedly 
started  forward  upon  him;  but  lu  most  such 
eases  tbe  question  whether  he  has  been 
guilty  of  negligence  will  go  to  tbe  jury,  es- 
pecially where  it  moves  upon  lilm  without 
giving  any  signals." 

In  Elliott  R.  R.  p.  1770,  note  4,  occurs  the 
following:  "We  suppose  that  it  cannot  In* 
variably  be  held  n^Ilgence  for  a  traveler 
to  cross  in  front  of  a  motionless  locomotive; 
bnt  If  he  knows,  or  ought  to  know,  by  the 
exercise  of  care  vroportlonate  to  tbe  dan^ 
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gers  Incident  to  railroad  crosstngg,  tbat  the 
locomotive  is  about  to  be  put  In  motion  or  to 
be  started,  he  is  gnllty  of  negligence  If  be 
assumes  to  risk  crossing  befcnre  it  has  pass- 
ed." 

For  the  reasons  given,  and  foUowlnig  the 
authorities  quoted,  we  conclude'  that  the 
court  below  did  not  err  In  refusing  to  hold  as 
a  proposition  of  law  tbat,  because  the  plalu- 
tUC  below,  was  guilty  of  ctnatributOTy  negll- 
gence.  she  could  not  recover  In  the  action. 

In  language  less  liable  to  be  misunderstood 
the  court  below  gave  the  Jury,  in  sulwtance, 
the  essential  parts  of  Instruction  No.  11, 
above  quoted,  which  was  refused. 

The  only  complaint  made  of  the  Instruc- 
tion set  out  in  assignment  of  error  No.  6  Is 
that  the  court  advised  the  jury  tbat  "the 
burden  of  proof  Is  upon  the  defendant  to 
show  by  a  prepondwanee  of  the  evidence 
that  the  plaintiff  was  guilty  of  contributory 
negligence*;  citing  Railway  Co.  v.  Merrill, 
61  Kan.  671,  00  Pac.  819,  and  Railroad  Oo.  r. 
Burrows,  62  Kan.  88,  61  Pac.  439.  This  In- 
struction must  of  course,  be  read  in  connec- 
tion with  the  other  Instructions  in  the  case, 
and,  takhig  the  Instructions  altogethcnr,  we 
do  not  think  the  particular  clause  of  the  one 
referred  to  was  liaUe  to  leave  upon  the 
Jury  "the  Imi^esBion  that  unless  the  defrad- 
anta  below,  by  theh:  evidence,  established 
eontrlbutory  negligence,  the  defense  of  such 
contributory  negllgmce  must  faU."  Rail- 
way Co.  V.  Merrill,  supra. 

When  they  are  all  ccosldered  together  in 
connection  with  the  undisputed  facts  in  the 
case,  we  do  not  think  the  findings  are  so 
inconsistent  with  each  other  as  that  they 
oi«ht  to  have  been  set  aside,  and  because 
they  sustain  the  goiaral  vwdict  the  court 
did  not  err  In  denying  the  motion  of  the 
railway  company  for  Judgment  upon  them. 
While  It  Is  true,  as  counsel  fw  the  plaintiff 
In  OTor  SLTen,  that  "the  engine  was  In  plain 
view  of  ^alntlff  all  the  time,  and  that  she 
knew  the  engine  was  standing  there,  steam- 
ed up  and  ready  to  movct  and  with  a  man 
on  the  engine  ready  to  move  it,"  it  la  also 
true  that  the  woman  was  In  plain  view  of 
the  man  upon  the  engine  all  the  time,  and 
if  he  did  not  see  her  It  was  his  duty  so  to 
do,  and,  as  above  stated,  she  had  a  right 
to  assume  tbat  be  would  not,  without  warn- 
ing, run  the  engine  over  her  upon  a  public 
highway. 

This  case  has  been  twice  tried,  and  sepa- 
rate Juries  have  found  In  favor  of  the  plain- 
tiff below  upon  all  the  essential  facts  of  the 
case.  It  is  not  claimed  that  the  amount  of 
the  Judgment  la  so  great  as  to  tend  to  show 
passion  or  prejudice  on  the  part  of  the  Jury 
at  the  last  trial,  and  a  careful  ecamlnatlon 
of  the  record  convinces  us  that,  since  the 
verdict  was  approved  by  the  trial  court,  It 
ought  not  to  be  here  disturbed. 

The  Judgmmt  of  the  court  below  Is  af- 
firmed. All  the  Justices  concurring. 


(M  Raib  itt> 

MOSES  et  al.  v.  TEETORS. 
(Supreme  Court  of  KanBaii,  Diviuon  No.  2. 

Jan.  11,  1902.) 
WA^tEHOUSEMAN— LIAKLITY— L.08S  BT  FIHB. 

T.  took  wheat  to  a  public  warehouse  and 
elevator,  and  Iiad  it  stored  at  owner'a-riak  of 
fire,  and  agreed  to  pay  a  certain  price  for  stor- 
age. The  cuBtom  of  the  warehouBeman  waft 
in  such  cases  to  eommlugle  grain  so  deposoted 
tor  storage  with  tike  gnalibr  belonging  to  him, 
and  from  snch  mass  to  eeli  from  time  to  timf^ 
and  replenish  with  snob  other  grain  as  shonM 
be  brought  to  him  for  storage  or  that  he  slioald 
buy.  Of  this  custom  T.  was  fully  informed. 
The  identical  wheat  bo  stored  b7  T.  was  sold 
by  the  warehouseman.  After  this  a  fire  con- 
sumed the  warehouse  with  its  contents,  in- 
dnding  enoi^h  wheat  of  the  anali^  stored  bv 
T.  to  replace  the  same.  Beli,  that  she  could 
not  recover  the  value  of  her  wheat  from  the 
warehouseman,  he  having  at  all  times  kept  on 
hand  sufflcimt  In  quantity  and  quality  to  re- 
place all  wheat  stored  with  him. 
(Syllabus  by  the  Oourt) 

Error  from  district  court,  Barton  county; 
Ansel  R.  Clark,  Judge. 

Action  by  Mary  Teetors  against  O.  L.  Mo- 
ses and  E.  W.  Moses.  Judgment  for  plain- 
tiff.  Defendants  bring  error.  Reversed. 

Argued  before  CUNNINGHAM,  BLLIS, 
and  POI.LOCK,  JJ. 

Elrlck  C.  Cole,  for  plaintiffs  in  errw.  Wm- 
Osmond,  for  defendant  In  error. 

CUNNINGHAM,  J.  Moses  Bros.  Grain 
Company  was,  In  October,  1898,  engaged  In 
the  business  of  buying  and  selling,  handling, 
and  storing  grain  at  Great  Bend,  Kan.,  and 
for  that  purpose  owned  and  opiated  an  ele- 
vator and  storage  building  at  that  place. 
In  carrying  on  this  business  it  was  Ite  cus- 
tom, when  grain  was  brought  to  It  for  Btor- 
age,  to  mingle  the  same  with  other  grain  of 
like  quality  belonging  to  the  c(Kupany  and 
to  other  persons,  and  from  sudl  commingled 
mass  to  withdraw  for  sale  such,  portions  at 
such  times  as  it  might  deslro.  Upon  the 
grain  stored  by  It  It  charged  and  received 
certain  storage  fees.  In  said  month  of  Oc- 
tober Mrs.  Teetors,  by  ber  agent,  we  Wil- 
son, brought  to  the  elevatw  1,012^  bushels 
of  wheat,  which  was  received  by  the  com- 
pany und«>  the  terms  of  written  receipts^ 
then  given  therefor,  all  of  like  form,  one  of 
which  is  In  the  following  language:  **Oreat 

Bend.  Kansas,  10/i8/*08.  Load  oi   , 

Test  5G#.  Price  p«>  bu..  .48.  Sold  to  Moses 
Bros.  Grain  Co.  Stored  at  owner's  ilsk  of 
fire.  Ed  Moses."  These  receipts  were  not 
Issued  In  this  form  at  the  time  the  wheat 
was  Invught  to  the  elevator,  for  Mr.  Wilson 
did  not  then  know  whether  he  would  sell  or 
store  It,  but  afterwards.  In  a  few  days,  he 
Concluded  to  store  It;  and  then  the  tickets 
were  taken  to  the  company,  and  th^  was 
written  across  these  tickets  the  words, 
"fltored  at  owner's  risk  of  fire."  The  con- 
tract was  one  for  stwage,  and  not  of  sale. 
'I^ls  wheat  was  not  placed  hi  a  bin  by  Itself! 
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but  was  mlQgled  with  a  common  mass  ot 
grain  of  like  quality  In  the  elevator,  as  was 
the  custom.  Mr.  Wilson  well  knew  the  cus- 
tom of  the  ffraln  company  relative  to  storing 
grain,  and  Its  sale,  and  did  not  expect  to 
receive  back  the  identical  wheat  which  he 
stored  with  the  company,  and  we  assume 
the  fact  to  be  that  this  Identical  wheat  was 
sold  by  the  grain  company  in  its  ordinary 
course  of  business.  In  the  latter  part  of 
December,  1S08,  the  company's  elevator  wpa 
burned,  it  then  containing  wheat  of  like 
quality  as  that  stored  by  Mrs.  Teetors, 
enough  to  have  repaid  her  as  well  as  others; 
and  it  fairly  appears  tvoca  the  evidence  that 
this  had  been  the  case  all  the  while  from  the 
time  she  so  deposited  It  up  to  the  time  of 
the  fire.  Aftef  the  fire  the  grain  company 
took  the  proper  care  of  the  Injured  grain, 
and  tendered  to  Mrs.  Teetors  her  share  of 
the  salvage  thereof.  This  she  refused,  how- 
ever, and  brought  her  action  against  the 
company  to  recover  for  the  full  value  of  the 
1,012%  bushels  of  wheat,  which  she  alleged 
to  be  worth  60  cftnta  per  bushel.  The  court 
rendered  judgment  In  her  favor,  and  against 
the  grain  company,  and  it  Is  now  here  seek- 
ing a  reversal  of  this  judgment 

It  is  agreed  by  the  parties  that  the  rela- 
tion existing  between  Mrs.  Teetors  and  the 
grain  company  was  that  of  bailor  and  bailee, 
and  that  the  mingling  of  Mrs.  Teetors*  wheat 
with  that  of  the  grain  company  did  not 
change  the  dbaraeter  of  the  bailment,  or 
convert  that  bailment  into  a  sale;  and  it  is 
further  admitted  that  in  such  mingling  the 
respective  owners  were  tenants  in  common 
of  the  entire  mass,  but  it  Is  claimed  by  Mrs. 
Teetors  that  the  sale  by  the  grain  company 
of  the  identical  wheat  deposited  Mrs. 
Teetors  had  the  legal  effect  to  make  the 
grain  company  liable  to  her  for  the  full  val- 
ue of  the  wheat.  If  she  should  elect  to  re- 
qnlre  money  rather  than  a  return  of  wheat. 
This  contention  leads  us  to  a  consldwation 
of  the  principles  of  bailment  Involved,  as 
applied  to  elevators  and  warehousemen. 

It  is  contended  by  the  grain  company 
that.  Inasmuch  as  Mrs.  Teetors  knew  of  their 
custom  in  the  matter  of  selling  grain,  that 
CQstom  must  be  read  Into  the  contract  ex- 
pressed by  the  receipts  given,  and  make  the 
contract  to  be  that  she  was  to  receive,  In 
satisfaction  of  her  demand  for  the  grain 
whenever  It  should  be  made,  not  the  Identical 
grain  she  bad  deposited,  but  any  other  grain 
of  the  same  quality,  and  that  In  the  mean- 
time her  ownership  would  be  In  the  particular 
grain  of  the  same  quality  found  In  the  grain 
company's  bins.  In  other  words,  that  her 
owno-sblp  was  a  shifting  and  substituted  one. 
In  support  of  this  theory,  plaintiff  In  error 
citw  many  cases.  In  the  case  of  Elce  v. 
Kixon,  07  Ind.  97,  40  Am.  Rep.  430,  the  de- 
fendant was  a  warehouseman,  and  It  was 
his  custom  to  receive  wheat  on  deposit  and 
to  place  It  In  a  common  bin  with  wheat 
bought  by  him,  and  to  sell  from  such  common 


mass  as  be  chose,  of  which  custom  pblntlff 
had  knowledge.  Plaintiff's  wheat  was  put 
luto  the  bin  in  accordance  with  defendant's 
custom.  From  this  common  mass  he  sold 
from  time  to  time.  The  warehouse  and  its 
contents  were  destroyed  by  flre  without  the 
negligence  of  the  defendant,  no  demand  hav- 
ing been  made  by  the  plaintiff  for  the  return 
of  the  wheat  prior  to  the  flre.  The  facts  of 
this  case  seem  fairly  parallel  with  the  facts 
of  the  case  at  bar.  The  conclusion  of  law, 
as  founded  upon  these  facts,  Is  stated  in  the 
syllabus  as  follows:  "Where  a  warehouse- 
man receives  grain  to  be  stored  for  the  owner, 
and  places  It  In  a  common  bin  with  bis  own 
and  that  received  Crom  other  depositors,  and 
sells  from  this  receptacle  retaining  always 
sufficient  to  supply  each  owner,  the  contract 
continues  one  of  ballm^t,  and  the  ware- 
houseman is  not  liable  for  a  loss  resulting 
from  an  accidental  flre  not  attributable  to 
his  own  wrong  or  negligence."  In  James  t. 
Plank,  48  Ohio  St  255,  26  E.  1107.  the  law 
announced  was  that  In  cases  of  this  kind, 
whwe  the  owner  of  grain  deposited  with  a 
warehouseman  knew  of  the  custom  among 
warehousemen  to  mingle  wheat  brought  to 
them  for  storage  with  like  wheat  owned  by 
the  warehouseman,  and  that  from  such  ciun- 
mxm  mass  the  wareh(Hi8eman  had  the  right 
to  take  out  of  the  contents  for  Bale,  and  that 
he  at  all  times  kept  on  hand  an  amount 
sufficient  to  satisfy  aU  depositors,  such  a 
transaction  was  but  a  bailment  and  not  a 
sale,  and  tbe  warehouseman  would  not  be 
liable  to  the  owner  of  the  wheat  It,  under 
such  circumstances^  the  wheat  had  been  de- 
stroyed by  flre  without  his  negligence.  The 
same  doctrine  Is  announced  In  Sext<Mi  v.  Gra- 
ham, 53  Iowa,  181,  4  N.  W.  1090,  which  case 
was  followed  under  similar  circumstances 
in  Nelson  v.  Brown,  53  Iowa,  555,  6  N.  W. 
719.  The  case  of  Bice  v.  Nixon,  supra,  baa 
been  cited  and  followed  In  k  number  of 
Indiana  cases  since,  some  of  which  are  as 
follows:  Lyon  v.  Lenon,  106  Ind.  567,  7  N, 
£i.  311;  Mornlugstar  v.  Cunningham,  HQ 
Ind.  328,  11  N.  E.  593,  59  Am.  Bep.  211; 
Woodward  v.  Semans,  125  Ind.  330.  25  N.  E. 
444,  21  Am.  St.  Rep.  225;  Drudge  v.  Leiter, 
IS  Ind.  App.  694,  49  N.  E.  34,  63  Am.  St 
Bep.  358.  In  this  last  case  it  Is  held,  as  ap- 
plied to  cases  of  this  kind,  In  the  absence  of  an 
agreement  to  the  contrary,  the  usages  of  a 
particular  bpslness  may  be  presumed  to  have 
entered  Into  and  formed  a  part  of  the  con- 
tracts and  understandings  of  perscms  engaged 
In  such  business  and  those  who  deal  with 
them.  In  Yockey  v.  Smith,  181  111.  564,  54 
N.  E.  1048,  72  Am.  St  Bep.  287,  oats  and 
com  were  deposited  with  one  Harrington, 
wbo  operated  an  elevator,  buying,  selling,  and 
shipping  grain  on  bis  own  account  and  re- 
ceiving grain  from  farmers  for  storage  In  his 
elevator.  The  grain  so  stored  was  taken  up- 
on execution  against  Harrington,  and  the 
court  held  that  the  grain  was  not  subject  to 
be  taken  upon  execution  lor  Harrington's 
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debts,  for  the  grain  so  stored  remained  the 
property  of  the  bailor,  the  bailee  being  char- 
ged with  the  duty  to  return  In  quality  and 
quantity  as  they  had  received.  This  case 
cites  with  approval  Bank  v.  Meadowcroft,  95 
m.  124,  35  Am.  Rep.  137,  where  it  was  held 
that  grain  consigned  to  a  public  warehouse, 
and  there  stored  in  bins  and  mingled  with 
other  grain  of  like  character  and  ^de  be- 
longing to  different  persons,  although  Its 
Identity  was  lost,  could  be  recovered  in  an 
action  in  trover;  the  warehouseman  having 
refused  to  deliver  to  the  owner  the  quantity 
and  quality  stored.  We  are  cited  by  the  de- 
fendant in  error  to  several  cases  which,  -she 
contends,  support  her  theory  of  the  case; 
Chose  V.  Wasbbum,  1  Obi»  St  244,  59  Am. 
Dec.  623,  decided  by  the  supreme  court  of 
Ohio  in  1853,  was  a  case  where  the  defend- 
ant in  «Tor  deposited  with  the  warehouse- 
man a  quantity  of  wheat  The  warehouse 
was  subsequently  destroyed  by  ftre,  and  the 
bailee  refused  to  pay  for  the  wheat,  and  it 
was  there  held  that,  If  the  bailee  shipped  the 
wheat  and  appropriated  the  same  to  his  own 
use,  In  violation  of  the  terms  of  the  bail- 
ment, t^)on  the  burning  of  his  warehouse  he 
would  become  liable  to  the  bailor  for  the  val- 
ue of  the  property,  Ttnd  that,  Inasmuch  as,  un- 
der the  facts  of  this  case.  It  was  found  that 
the  bailee  had  a  right  to  return  the  ^>eclfic 
ortlcle  or  pay  Its  price  at  his  option,  he  was 
in  law  a  pnrehaBer,  and  was  answerable  for 
tti^  value  of  the  grain  to  the  bailor.  This 
case  would  be  one  in  point  with  the  case  at 
bar  were  it  established  that  the  grain  com- 
pany had  the  option  to  pay  the  price  Instead 
of  returning  the  wheat  uiwn  demand  to  Mrs. 
Teetors.  The  same  Is  true  of  RahlHy  v.  Wil- 
son, 3  Dill.  Fed.  Cas.  Na  11,582.  a 
ease  decided  In  1873.  Bailey  t.  Boisley,  87 
m.  n5iEt,  is  also  cited.  This  case  arose  up- 
on the  dalm  ot  a-  grain  buyer  against  a  firm 
of  comtnlsslon  merchsnts  doing  buslnggs  in 
GhidL^o.  We  fail  to  see  the  applicability  of 
this  case  to  the  case  at  bar.  liOnei^n  v, 
Stewart,  55  III.  44,  is  a  case  In  which  the 
same  prlni;lple  which  Is  announced  in  the 
case  of  Chase  v.  Washburn,  supra,  is  bivolved, 
and  that  case  Is  dted  and  approved.  Bich- 
ardson  t;  Olmstead»  74  111.  213,  is  a  case  of  the 
same  character,  and  announces  the  same  prin- 
ciple in  the  following  language:  "Where  grain 
Is  received  by  a  dealer  Into  his  warehouse,  un- 
der contract  to  pay  the  owner  the  market  price 
on  any  day  be  may  choose  to  call  for  it,  and 
such  grain  Is  mixed  with  other  grahi  in  bins, 
from  which  shipments  are  made  every  day,  the 
dealer  becomes  the  owner  of  the  grain,  and 
liable  to  pay  for  It  whenever  called  on,  and  Is 
not  a  mere  bailee."  This  case  also  cites 
Chase  v.  Washburn,  supra,  and  Lonei^an  t. 
Stewart,  silpra.  We  do  not  think  that  these 
eases,  under  their  facts,  are  applicable  to  the 
case  at  bar,  because  it  appears,  from  the  fact 
that  this  wheat  was  stm-ed  at  "owner's  risk 
of  flre."  that  both  bailor  and  bailee  recognized 
the  ^ct  that  the  title  to  the  wheat  remained 


In  the  bailor;  for  If  by  this  transactloii  title 
had  passed  to  the  bailee,  how  could  It  be  stOT- 
ed  at  owner's  risk?  Or  what  would  have  been 
the  sense  of  tills  provision  If  they  had  con* 
templated  tbat  her  ownerahip  should  end  by 
the  sale  of  this  wheat  by  the  grain  coonpany 
in  the  ordinary  course  of  Its'  business,  wblcb 
might  occur  the  very  day  the  wheat  was  stM*- 
ed,  and  had  perhaps  occurred  before  these 
words  were  written  upon  the  receipts,  which 
was  some  days  after  the  wheat  had  been  de- 
livered? The  term  "owner"  In  the  receipt 
clearly  means  Mrs.  Teetors.  And,  more  than 
this,  one  of  the  defendants  testified  tbat  if  a 
party  who  had  stored  wheat  wished  to  with- 
draw the  same  the  company  would  turn  out  the 
same  quantity  of  wheat  that  had  been  stored. 
From  all  of  the  evidence  ft  appears  qnlte 
plain  to  us  t^at  the  case  was  tried  upon  the 
theory  that  the  title  to  the  wheat  remained  In 
Mrs.  Teetors.  It  Is  probable  that  both  par- 
ties had  an  Idea  that  the  wheat  would  never 
be  redelivered,  but  whether  it  should  be  or 
not  would  depend  upon  future  and  further  ne- 
gbtlations.  The  general  rule  of  bailment  Is 
well  understood,  that  where  a  bailee  for  hire 
puts  it  beyond  his  power  to  return  the  identi- 
cal property  balled  he  thereby  becomes  a  debt- 
or to  the  bailor  In  the  amount  of  the  value  of 
the  thing  balled,  but  In  a  contract  such  as  the 
one  in  this  case  at  bar  conditions  widely  depart 
fromtbose  upon  which  the  .general  rule  is  bas- 
ed. Here  It  was  dearly  understood,  tmsed  in 
part  upon  the  conversation  had  with  Mr.  Wil- 
son and  in  part  upon  Mr.  Wilson's  knowledge 
of  the  general  course  of  the  grain  business, 
that  the  idoitlcal  wheat  -which  Mrs.  Teetors 
deposited  In  fbe  warehouse  might  not,  and 
probably  never  would,  be  returned;  tbat  the 
grain  company  had  a  right  to  sell  tt.  and  that 
Its  contract  to  return  would  be  fully  dlsdiai> 
ged  If,  upon  demand  therefor.  It  turned  over 
to  Mra.  Teetors  wheat  of  like  quantity  and 
amount  Every  consideration  ct  the  case 
would  compel  to  this  understanding,  tor  tt 
must  have  been  dear  to  Mr.  WHson  that  the 
grain  company  was  not  expecting  to,  nor,  in- 
deed, could  not,  provide  s^rate  bins  or  star* 
age  receptacles  tat  each  several  lot  of  wheat 
Warehouses  and  devatora  are  of  great  pub- 
lic utntty.  It  is  a  mattw  of  general  knowl- 
edge tluit  a  great  iKnticm  of  the  grain  busi- 
ness of  the  country  is  transacted  through  and 
by  them.  This  could  not  be  done  If  it  was 
required  that  the  identical  grain  d^Misited 
by  any  owner  should  be  returned  upon  de> 
mand,  or.  In  default  tiiereof,  the  warehouse- 
man  would  be  chargeable  with  the  price 
thereof  at  the  time  the  demand  was  made. 
Bnt  the  rule  that  the  warehouseman  may 
dlschar^re  his  obligation  to  tbe  owner  by  de^ 
llvering  to  him  grain  of  like  quality  and 
amount  wh»  he  shall  demand  It  Is  Ihir  and 
just,  and  In  acccnxlauce  with  the  terms  at  tbe 
und««tanding  and  agreement  This  te  not 
unjust  to  the  owner.  He  may  protect  him- 
self against  loss  by  flre  by  procuring  insure 
ance,  and  he  Is  protected  from  tbe  creditors 
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oS  the  warehonsman,  who  may  not  take  tipon, 
execnttou  against  him  grain  in  store  to  sneh 
an  extent  that  the  owner  may  not  obtain  his 
own.  In  short  the  contract  is  one,  to  coin 
a  term  which  seems  fit,  of  substituted  own- 
ership, wherein,  as  soon  as  the  Identical 
grain  wlilch  has  been  deposited  by  the  owner 
Is  disposed  of  by  the  war^nseman,  other 
grain  of  the  same  quality  and  quantity  takes 
its  place,  and  so  on  from  time  to  time  until 
the  owner  shall  receive  back  his  grain,  or 
other  arrangements  are  made  for  its  disposi- 
tion. This  rule  Is  Just,  equitable,  and  fair, 
permitting  facility  and  ease  in  haqdllng  crops 
of  grain,  while  it  protects  the  interests  of  all 
parties.  It  seems  Uiat  the  court  below  took 
the  Tiew  that  as  soon  as  the  identical  grain 
deposited  by  Mrs.  Tee  tors  with  the  grain 
company  was  disposed,  of  by  It  there  arose 
on  Its  part  a  promise  to  pay  for  Its  value,  and 
upon  this  theory  rendered  the  Judgment  It 
did.  As  we  have  said,  this  is  a  coirect  gen- 
eral thewy,  but  we  do  not  think  It  apidicable 
to  the  facts  ot  this  case. 

The  Judgment  of  the  court  below  will  be 
reversed,  and  the  case  remanded  for  further 
looceedlngs  in  accordance  with  ttiis  (pinion. 
AB  the  Justices  ctmcurrtng,- 


(H  Ku.  ISO) 

ELLINGER  et  al.  v.  THOMAS. 
fSnproDe  Court  of  Kansas.  Jan.  11, 1902.) 

HOMB8TBAD  E3CBMFnOI^FAHtLT  RELATKW 
JUDGMENT  USN, 

L.  The  eonatitation  exempts  homesteads  only 
■when  "occupied  as  a  reflidence  by  the  family 
of  the  owner."  Therefore  a  homestead  claim- 
ant whose  wife  is  dead,  and  whose  children 
Dave  grown  to  maturity  and  moved  away  ,  and 
ceased  their  dependence  on  him,  and  no  fouger 
constitute  pert  of  his  family,  and  who  has  no 
one  else  associated  with  him  in  the  family  re- 
lation, cannot  continue  to  retain  the  home- 
BtMd  eiemptiou. 

2.  A  homestead  cannot  be  acquired  on  land 
to  the  prejudice  of  an  existing  Judgment  lien. 

(Syllabus  by  the  Court.) 

In  banc.  Error  from  district  court,  Lyon 
countj-;  W.  A.  Randolph,  Judge. 

Action  by  A.  Elllnger  and  others  against 
M.  Thomas.  Judgment  for  plaintiffs.  On 
levy  of  execution,  defendant  Interposed  claim 
of  homestead  exemption.  Judgment  for  de- 
fendant, and  plaintiffs  bring  ernnr,  Revers- 
ed. 

B,  H.  JaqnHh  and  R  W.  Jaqnltb,  for  plain* 
tUh  In  error.  J.  Harvey  Frith,  for  deteadr 
ut  hi  error. 

DOftTBR.  C.  J.  This  case  pmsoitB  asotb- 
er  jftMM  of  the  bimiestead  exempti<m  dalm. 
The  dtfendant  In  error,  M.  niomaa,  is  tiie 
evttw  ot  a  boose  .and  lot  It  bad  been  occu- 
pied by  him  and  his  family  as  a  residence, 
snd,  ot  coarse,  ilrhile  so  oeenpled  was  a 
bomeetead,  and  exempt  fvNn  fhe>  demands  of 
ctedlters.  He  still  occupies  It  as  a  residence, 
bot  his  wife  is  dead,  th^  children  have 
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grown  to  maturl^,  have  removed  from  the 
homestead,  are  engaged  in  vocations  for 
themselves,  and  are  nowise  dependent  on 
blm,  nor  Is  any  <me  else  associated  with  him 
in  the  family  relation.  A  giiallflcatlon  of  the 
statement  of  the  children's  removal  and  ab- 
sence will  be  mentioned  presently.  The 
Idaintiffs  In  error,  A.  Elllnger  &  Co.,  recov- 
ered a  Judgment  against  M.  Thomas,  and 
sought  to  satisfy  it  by  a  sale  of  his  house' 
and  lot  To  this  he  interposed  a  claim  of 
homestead  exemption.  Judgment  went  in 
his  favor  In  the  court  below,  to  reverse 
which  proceedings  in  mor  have  been  prose- 
cuted to  this  court 

The  question  whether  real  estate  once  im- 
pressed with  the  homestead  character  loses 
such  character  by  the  death  or  removal  f)t 
all  of  the  owner's  family  (he,  however,  con- 
tinulng  to  occupy  the  home)  Is  thus  directly 
presented,  Our  judgment  is  that  under  such  ' 
circumstances  the  homestead  right  ceases. 
The  constitution  (article  15,  |  9)  exempts 
h(«nestead8  when  ."occupied  as  a  retidmce 
by.  the  family  of  the  owner,"  and  It  is  the 
meaning  of  these  quoted  words  we  are  called 
on  to  determine.  There  are  several  deci- 
sions on  claims  of  homestead  exemption 
where  the  required  occupancy  was,  as  in  this 
case,  that  of  one  person  alone,  but  none  of 
them  were  made  on  a  state  of  tacts  entirely 
like  thfse  of  the  present  controversy.  In 
Chambers  t.  Cox,  23  Kan.  393,  It  was  held 
that  the  husband's  separate  deed  of  the 
homestead  did  not  convey  title,  notwith- 
standing the  wife  had  never  occupied  the 
home  with  him,  bot  had  abandoned  blm  with, 
out  cause,  and  had  never  been  a  resident  of 
the  state.  The' facts  of  this  ease  were  per- 
haps jneagerly  stated.  They  were  alleged 
in  an  answer  to  which  a  demurrer  was  filed. 
Error  was  prosecuted  l«  the  answer  and'de- 
murrer.  The  matters  prlncIpaHy  discussed 
by  both  court  and  counsel  were:  First,  the 
constttutional  prohibition  against  the  aliaia<- 
tlon  of  homesteads  without  the  Joint  consent 
of  husband  and  wife;  and,  second,  section 
8  (Gen.  St  c.  109)  Of  the  chapter  on  "De- 
scents and  Dtstrtbntlona,"  which  dedaxes 
that  a  wife  shall  not  be  entitled  to  any  inter- 
est In  lands  conveyed  by  the  husband  unless 
she  was  or  had  been  a  residmt  of  the  state. 
The  effect  of  the  faustMUKTs  sole  ocoipancy  of 
the  land  to  impress  it  with  the  homestead 
eharacter  was  adverted  to  tn  the  f<Hlowlng 
sentences  only:  "Neither  Is  the  presence  ot 
both  hosband  and  wife  essential  to  tlie  exist- 
ence of  a  homestead.  Though  one  may  have 
abandoned  the  other,  yet  either  may  have 
the  children  to  care  fen*  and  be  the  head  of  a 
family,  and  occupy  a  homestead."  So  far  as 
Inferences  are  properly  dedudble  from  this 
case,  they  are  that,  in  the  court's  view,  the 
occupancy  of  one  person  alone  does  not  sat- 
Itfy  the  constlOitional  requirement.  In  Far>> 
lin  V.  Sook,  26  Kan.  397,  It  was  held  that 
when  the  owner  of  land  resides  on  It,  but  his 
family,  consisting  of  his  wife  and  children. 
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bare  never  been  Id  the  state,  and  It  bas  nev- 
er l>een  hl&  Intention  that  they  should  reside 
with  him,  he  Is  not  entitled  to  the  homestead 
CTemptlon.  This  decision  is  based  npon'the 
proposition,  clearly  stated  and  elaborated  In 
the  opinion,  that  homestead  exemptions  can 
be  allowed  only  when,  in  the  language  of  the 
constitution,  the  property  Is  "occupied  as  a 
.  residence  by  the  family  of  the  owner,"  and 
that  the  claimant  in  that  case  did  not,  alone, 
constitute  a  "family."  What  *  as  said  In  the 
opinion  concerning  the  retention  of  the  home- 
stead right  by  a  sole  survivor  will  be  pres- 
ently noticed.  In  Koons  v.  Rlttenhause,  23 
Kan.  359,  It  appeared  that  Koons,  a  married 
man,  came  to  Kansas,  and  acquired  and  re- 
sided on  a  piece  of  land.  He  and  his  wife 
were  without  children  or  other  dependents. 
It  was  their  intention  that  she  should  event- 
ually Join  him  in  this  state,  which  after  the 
lapse  of  several  years  she  did.  As  against 
a  homestead  claim,  the  court  said:  "Koons, 
the  owner  of  the  property,  had  'occupied'  the 
same,  but  his  family  never  had;  and  Koons, 
the  owner  of  the  property,  had  'occupied'  the 
same  as  a  "residence,'  but  his  family  never 
had.  This  did  not  meet  the  requirements  of 
the  homestead  exemption  laws.  It  Is  the 
family  of  the  owner,  and  not  merely  the  own- 
er, who  must  occupy  the  homestead;  and  it 
is  the  family  of  the  owner,  and  not  merely 
the  owner,  who  muat  occupy  the  same  as  a 
residence.  Such  are  the  requirements  of  the 
homestead  exemption  laws  of  Kansas.  In 
many  states  the  homestead  exemption  la  giv- 
en to  the  owner  who  has  a  family,  or  to  the 
head  of  a  family;  but  In  Kansas  it  Is  given 
with  special  reference  to  the  family,  and 
must  be  occupied  by  the  family  as  a  resi- 
dence." The  italics  in  the  above  quotation 
are  those  of  the  court  making  the  decision. 
In  Shlrack  v.  Shlrack,  U  Kan.  653,  24  Pac 
1107,  it  appeared  that  a  husband  and  wife 
and  their  Infant  child  resided  on  a  home- 
stead. The  parents  died.  A  guardian  of  the 
person  and  property  of  the  child  was  ap- 
pointed. The  guardian  removed  the  child 
from  the  homestead  to  his  own  residence,  a 
tew  miles  distant,  and  there  kept  It  The 
court  held  that  the  land,  having  been  the 
homestead  of  the  child  and  Its  parents,  de- 
scended to  the  txmer  in  the  same  character, 
notwithstanding  the  child  did  not,  and  by 
reason  of  Its  tender  years  could  not,  occupy 
It.  It  must  be  observed,  however,  that  this 
holding  Is  supported  by  section  2  (Gen.  St.  c 
109)  of  the  statute  of  descents  and  distribu- 
tions, which  gives  a  homestead  standing  In 
the  name  of  an  intestate  to  his  widow  or 
children  who  continue  In  Its  occupancy.  The 
statute  Is  broader  than  the  constitution.  The 
statute  allows  a  homestead  to  children  or  a 
child.  The  claim  of  exemption  In  the  case 
cited  was  made  on  the  statute,  rather  than 
the  constitution;  and  while,  by  the  terms  ot 
the  statute,  occupancy  by  the  child  was  re- 
quired, yet,  on  the  strength  of  the  liberal 
rule  cited  and  quoted  In  the  opinion,  con- 


structive occupancy  was  deemed  sufficient- 
there  being  no  evidence  of  a  purpose  on  the 
part  of  the  guardian  to  permanently  detain 
the  child  away  from  its  homestead,  and  the 
child  being  too  young  to  form  an  intention 
to  abandon  its  homestead.  We  think  that 
the  language  of  Mr.  Justice  Valentine  In  Far- 
lin  V.  Sook,  supra,  wherein  he  remarks  .that 
homestead  exemptions  sometimes  may  de- 
scend to  the  sole  survivor  of  the  family,  has 
relation  to  cases  like  that  of  Shlrack  v.  Shi- 
rack,  or  those  presenting  analogous  features. 
However,  those  remarks  do  not  torm  any 
part  of  the  decision  in  that  case.  The  learn- 
ed justice  merely  referred  to  the  fact  that 
there  were  declslous  to  the  stated  effect,  and 
did  it  only  for  the  purpose  of  differentiating 
the  case  in  hand  from  the  class  mentioned. 
In  Battey  v.  Barker.  62  Kan.  517,  64  Pac. 
79,  It  appeared  that  the  family  became  re- 
duced by  death  to  an  unmarried  adult  daugh- 
ter. Her  claim  of  homestead  exemption  was 
denied  for  the  reason  that  she  alone  did  not 
constitute  a  family;  and,  following  Farlin  v. 
Sook,  snpra,  and  Koons  v.  Hlttenbause,  sn- 
pra,  it  was  again  held  that  the  homestead 
exemption,  so  far  as  the  constitutional  provi- 
sion Is  concerned,  is  for  the  benefit  of  fam- 
ilies, and  not  single  individuals.  The  above- 
cited  cases  are  those  which  have  the  most 
direct  bearing,  on  the  question  Involved  in 
the  present  controversy.  In  general  theory 
and  scope  they  are  opposed  to  the  contentioa 
of  the  defendant  in  error.  Th^  could  not 
be  otherwise,  because  the  ctmstltutlonal  ex- 
emption is  tor  the  benefit  of  the  family,  and. 
If  there  be  no  family,  there  can  be  no  ex- 
emption. The  broader  terms  of  the  statute 
may  sometimes  extend  the  exemption  to  a 
single  person,  as  was  shown  In  Shlrack  v. 
Shlrack,  supra,  but  the  constitution  limits 
the  exemption  right  to  famlliea.  The  word 
"family"  denotes  a  collective  and  c(mimunal 
body,  and  not  a  single  individual.  No  one 
can  be  his  own  family.  There  is  no  more 
reason  for  continuing  the  homestead  exemp- 
tion to  a  sole  aduit  survivor  of  the  family, 
than  there  would  be  to  confer  It  him  in 
the  first  instance.  The  latter,  we  know,  has 
not  been  done;  and,  before  It  can  be  said 
that  the  former  has  been  done,  some  warrant 
must  be  found  in  the  law  for  saying  It  We 
know  that  constitutions  and  statutes  allow- 
ing exemptions  are  liberally  construed  in  fa- 
vor of  exemption  claimants,  but  nevertlM^less 
the  spirit  and  intent  of  the  exemption  privi- 
lege must  be  found  In  the  words  of  the  ex- 
emption grant  looked  at  in  the  light  of  its 
object,  and  not  utterly  beyond  such  words, 
or  la  opposition  to  them.  The  homestead  In- 
terest Is  not  an  estate  In  land.  It  baa  been 
sometimes  spoken  of  in  loose  and  Inaccurate 
speech  as  an  "estate,"  but  only  to  character 
Ize  It  as  a  right  secured  by  law.  It  Is  an  a- 
emptlon  of  land  under  stated  conditions.  If 
the  conditions  do  not  exist,  or,  having  oar* 
existed,  are  at  an  end,  the  exemption  ceases. 
The  views  above  expressed  are  In  hanDony 
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with  tbe  rvlo  whlcb'the^  text  writers  have 
collected  out  of  the  varlotu  decisions.  See 
Wap.  Homest.  c.  3.  subtlt  "Claiming  after 
Loss  of  Family."  '. 

A  farther  fact  is  now  to  be  noticed.  After 
the  deatb  of  the  wife  of  defendant  In  error, 
and  tbe  remoral  of  his  children,  and  after 
the  zecoTery  of  the  Judgment  against  him, 
one  ot  his  daughters,  a  married  woman,  to* 
getlier  with  her  husband  and  children,  mor- 
ed  into  the  house  he  occupied.  Tbe  daugh- 
ter and  sott-ln-law  pay  rent  to  the  defendant 
In  error,  and  fnrnl^  him  boaid,  and  he  re- 
tains the  occiqtancy  of  one  room  of  the 
house.  Whatever  eifect  the  combined  occu- 
pancy of  the  defendant  In  error  and  his 
daughter  and  her  family  might  have  to  Initi- 
ate and  continue  a  homestead  nght,-4nd  as 
to  that  we  eziHress  no  opinion,— It  cannot  op- 
erate retroactively  to  devest  the  Judgment 
lien  which  bad  tha«tofote  attaiflied  to  the 
property.  This  Is  settled  and  fundamental. 
Ashton  T.  Ingle,  20  Kan.  070,  27  Rep. 
107. 

The  matters  herein  recited  were  agreed  to 
be  tbe  facts  of  the  case.  Under  this  agree- 
moit  the  question  for  the  court  below,  as  for 
tbls  court,  was  one  ot  law  ah^e.  Tbe  Judg- 
ment IB  therefore  reversed,  vlth  directions 
that  one  in  Ujptt  of  It  be  entered  in  favor  of 
ibe  plaintiffs  in  error.  AU  the  Justices  con- 
curring. 

(H  Kan.  KS) 

BATTEY  V.  BARKER. 

(Sapreme  Court  of  KaDaaa.    Jan.  11.  1902.) 

In  banc.   On  rehearing.  Reversed. 
For  former  opinion,  see  04  Pac.  70. 

Eello-  ft  Dean,  for  plaintiff  hi  error.  W. 
H.  Carpenter  and  Gratton  &  Grattan,  for 
defandant  in  error. 

PER  CURIAM.  We  have  not  been  con- 
vinced on  the  reargnment  of  this  case  tliat 
the  views  of  the  court,  expressed  in  the 
original  opinion,  ore  not  sound.  Battey  t. 
Barli«,  62  Kan.  517,  64  Pac.  TO.  See  Ellln- 
get  V.  Thomas  Uust  dedded)  67  Pac.  629; 
Hsrtman  t.  Armstrong.  69  Kan.  686,  54  Pac. 
1040.  It  Is  contended  that  because  the 
dangbter  was  non  compos  mentis  at  the  time 
vt  her  father's  death,  and  Is  now,  that  she 
is  to  be  regarded  in  tbe  eye  at  tbe  law  as  a 
mlB«v  fluid  enticed  to  the  same  homestead 
rights  as  if  she  had  not  come  to  years  of 
majori^.  Tbe  statute  malces  no  exception 
ta  tsYor  of  persfHia  similarly  situated.  The 
constitiitkm  and  statutes  ranst  be  loolcef:  to 
in  determining  homestead  rights.  There 
can  be  no  doubt  that  this  woman's  condition 
rmdered  her  as  dependent  as  a  <^d  of  ten 
der  Tears.  The  isrofvlsions  of  positive  law, 
howw&e,  must  be  applied  without  sentimmt; 
and  If  tier  age  places  her  b^ond  the  period 
when  the  statute  denies  her  the  right  to 
haM  tbe  hmuestead  free  from  the  debts  of 


the  Intestate,,  she  must  rle]d.  the  land  to  his 
O'edltors. 

The  Judgment  of  the  court  below  wUt  be 
reversed. 

(64  Kan.  8») 

CREBBXN  V.  JARVIS  et  al. 

(Supreme  Court  of  Kansas.  Diviaion  No.  2. 
'  Jan.  11.  1902.) 

WITNESSES  —  COMPETSNCT  —  TBSTIUONT 

AGAINST  DECEDENTS— OBJECTIONS 
—SUFFICIENCY— WAIVER. 

1.  In  an  action  aeaiiist  an  admiDistrator  ou' 
a  notQ  executed  l»-  his  deceden^  pUintiff'a  tes- 
timony that,  on  ais  own  knowIeage»  decedent 
had  made  payments  preventing  the  bar  of  lim- 
itations, was  not  inadmisRihle,  within  Code 
Civ.  Pi-oc.  S  322  (Gen.  St.  1901.  S  4770),  prc/- 
vidine  that  no  party  shall  testify  in  his  own 
behaU  in  reepect  to  any  transaction  or  com- 
munication had  personally  by  him  with  a  de- 
cedent, when  the  adverse  party  is  admiuistra- 
tor,  etc.,  where  it  did  not  appear  affirmatively 
that  the  witness'  knowledge  had  come  to  him 
through  any  transaction  or  communication  had 
by  him  personally  with  the  decedent. 

2.  Oode  Oiv.  Proc.  fi  322  (Gen.  St.  1001.  S 
4TT0),  pro>mtiQ2  that  no  party  shall  testify  in 
his  own  behalf  in  respect  to  any  transaction 
had  by  him  with  a  decedetit  whore  the  adverse 

£arty*  is  administrator,  etc.,  makes  tbe  witness 
icompetent.  not  the  evidence;  and  hence  an 
objection  tliat  evidence  is  incompetent,  within 
such  statute,  will  not  reacl^  the  incompetency 
of  lihe  witness. 

3.  Under  Code  Civ.  Proc.  |  364  (Gen.  St. 
1901,  S  4812),  providing  that  "no  exception  to 
a  deposition  other  tlian  for  incompetency  or 
irrelevancy  shall  be  regarded  unless  made  and 
filed  before  the  commencement  of  the  suit," 
an  objection  to  the  incompetency  of  a  witness 
making  a  depoaitityi,  not  reaching  the  incompe- 
tency or  irrelevancy  of  the  evidence  ^ven  lay 
him,  should  not  be  heard  where  no  written  ex- 
ception to  the  deposition  is  filed. 

Error  from  district  court,  Pratt  county: 
P.  B.  Glllett,  Judge. 

Action  by  Alfred  Crebbln  against  Jarvis, 
Couklln  &  Co.  and  others.  Judgment  for 
defendants,  and  plalntlfC  brings  error.  Re- 
versed. 

Argued  before  CUNNINGHAM.  ELLIS, 
and  POLLOCK,  JJ. 

Homo'  Wens  and  Harrle  M.  Humphreys, 
for  plaintiff  In  error.  Wm.  i>arrett,  for  de> 
f  endants  in  eiror. 

PER  CURIAM.  George  W.  Oelst  and  his 
wife;  Susannah  Gelst,  made  their  note  to 
Jarvis,  Couklln  A:  Co.,  and  secured  the  same 
by  mortgage  on  real  estate.  BnbseQuently, 
the  note  having  become  due,  Mr.  Oelst,  with 
his  then  wife,— his  former  wife  having  died, 
and  he  remanied,— executed  an  agreement 
for  the  extension  ct  the  note  for  an  addl< 
tlonal  period  of  five  years.  This  extenslw 
agreement  wa3  executed  to  the  Jarvls-Conk- 
Un  Mortgage  Tnut  Company.  The  note, 
howev»  had  before  that  time  been  trans- 
ferred to  Alfred  Grebbln.  This  extension 
agreement  correctly  described  the  note  as  to 
amount,  date,  and  the  date  when  it  ttAl 
due;  and  by  It  tbe  Interest  on  the  note, 
which  bad  theretofore  been  at  the  rate  of 
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7  per  cent  per  budhii)*  vaa  reduced  to  6  i 
per  coat,  per  annum.  Under  Its  proTlsloas 
the  Interest  «t  thli  rate  was  kept  paid  up  I 
untU  the  last  year.  In  the  meantime  George 
W.  iSeitt  died,  and  bfa  wife,  Kate  T.  Oelst, 
was  tLpgolnteA  admtnMxatiix  of  lila  estate^ 
Thereafter  Kate  T.  Gelst  died,  and  another 
person  was  appointed  such  administrator. 
This  actlcm  was  brought  upon  the  original 
note  and  to  foretdose  the  mortgage,  aettlug 
up  the  otension  agreement,  and  aUeglng 
that  it  had  been  executed  to  the  Jarvls* 
GtmlEUn  Mortgage  Trust  Company  by  mistake, 
and  tliat  the  plaintiff,  Crebbln,  was  entitled 
to  claim  Its  benefltB,  and.  farther,  that  tb« 
Intoest  on  flie  note  had  been  kept  paid  'up 
by  George  W.  Oelst  to  the  time  of  bis 
death,  and  Uiereafter  1^'  tb»  administrator 
of  his  estate.  The  bar  of  the  statute  of  Um- 
itatloiu  would  be  removed  by  showing  either 
the  proEter  »eeiitlon  of  tb»  eztenstoa  agree- 
ment; or  tSwse  payments  of  Interest.  Issue 
was  taken  vjfoa  the  allegations  of  tbe  pe< 
tltion  the  heirs  <tf  the  Oelst^ntate.  and 
to  prore  them  the  deposition  of  AUred  Oreb- 
bln  wu  introduced.  In  tiut  deposition  he 
had  testlfled  wltliont  cross-examination,  and 
DO  exception  or  objection  was  filed  to  the 
deposition  prior  to  its  tntvoductloii  In  erl- 
dence.  Oblec^on-  was  made  at  the  time  of 
Its  Introdnctlott  to  rarlons  portions  Uiereof. 
We  shall  notice  but  two  of  tbem.  One  of 
these  -was  as  follows:  "On  my  own  knowl- 
edge, George  W.  Qelst  and  Susannah  Oelst 
paid  all  the  Interest  due  on  said  loincipal 
note  from  Januaiy  1,  188lt  and  to  the  date 
of  his  marriage  with  the  second  wife^  Kate 
T.  Gelst  George  W.  Gelst  paid  all  of  the 
interest  due  on  said  note,  and  from  the  date 
of  the  aecond  marriage  to  January  1,  1803, 
and  said  George  W.  Gelst  and  Kate  T. 
Gelst  bis  wife,  paid  the  Intemt  due  on 
said  note,  an  of  the  Interest  being  computed 
at  the  rate  of  seven  per  cent  per  annum; 
and  from  January  1. 1893.  np  to  the  death  of 
George  W.  Oelst  said  George  W.  Gelst  and 
Kate  T.  Oelst  his  wife,  paid  all  of  the  In- 
torest  due  on  said  note,  and  from  the  deatb 
of  George  W.  Gelst  np  to  and  hichidlng 
Jnly  %  1897,  his  widow,  Kate  T.  Oelst  and 
bis  estate,  paid  all  of  the  interest  due  on 
said  note,  at  the  rate  of  six  per  cent  per 
annnnL**  Defendants  objected  to  all  of  this 
evidence,  except  to  payments  made  by  the 
estate,  as  being  Incompetent  and  the  court 
sustained  the  objectlMi.  Another  portion  of 
the  d^ositlon  was  as  fbllowa:  *'A1I  of  the 
Interest  paid  by  George  W.  Gelst  Susan'nab 
Oelst  and  Kate  T.  Gelst  on  said  principal 
notb,  wbetiier  prior  to  Its  original 'maturity 
or  subsequent  to  Its  original  maturity,  un- 
der the  terms  of  said  extension  agreement 
have  been  paid  by  these  parties,  respectively, 
at  the  times  they  were  Interested  therein,  as 
.Interest  doe  on  said  principal  note,  original- 
ly-  payaUe  to  Jarvls.  ConkUn  &  Co..  and  all 
eoiq^ons  showing  Interest  doe  on  tald  prln- 
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I  clpal  note  under  the  terms  of  saM  exten- 
sion agreement  have  been  paid,  canceled, 
surrendered,  received*  and  accepted  by  all 
the  parties  In  lnter«t;  to  wit  the  payee  and 
subsequent  owntf  of  said  principal  note 
and  extension  i^reement  and  said  George 
W.  Oelst  and  Kate  T.  Gelst  and  the  es- 
tate of  George  W.  Oelst,  as  a  valid  pay- 
ment and  valid  receipt  for  intnest  due  on 
said  principal  note  as  extended."  This  wu 
Objected  to  by  the  defcmdanto  because  It 
was  Incompetent  except  as  ^  so  much  as 
referred  to  the  estate  of  George  W. 

From  the  briefs  of  tAe  parties,  we  cuh 
dnde  tiiat  tiiese  objections  were  snstalned 
upon  the  tbeoiy  that  ttie  matters  therela 
testlfled  to  were  inadmissible  under  tbe  pro- 
visions  of  section  822  of  tbe  Code  of  Civil 
Procedure  (section  4770;  Gen.  8t  1901), 
which  provides:  "No  psrty  shall  be  allowed 
to  testify  in  his  own  behalf  in  respect  to 
any  transaction  or  communication  had  ite^ 
sonally  by  such  party  wlUk  a  deceased  per- 
son, when  the  adverse  party  Is  executor,  ad- 
ministrator, heir  at  law,  next  of  kin,  sor- 
vlvlng  partew  or  assignee  of  such  deceased 
person.  *  *  *^  In  the  applicatton  of  this 
provision  of  tiia  Ood^  we  ttatok  tbe  court 
erred,  for  two  reasons;  First  It  does  sot 
appear  that  the  knowledge  which  tbe  wRp 
ness  testlfled  he  had,  had  <^me  to  him  1^ 
or  through  any  transaction  or  commmilea- 
tlon  which  he  had  had  personally  by  «" 
with  a  deceased  person.  We  may  surmise 
that  be  conld  have  gotten  tbe  Informatloa 
concerning  whidi  he  testlfled  In  no  othv 
way  than  by  means  of  such  transacthm  or 
communication,  yet  It  did  not  so  appear. 
He  might  have  obtained  It  to  aome  other 
manner.  In  which  cose  h^  would  be  compe- 
tent to  speak  concerning  It  Second.  It  win 
be  noted  that  the  objection  was  that  tbe 
evidence  was  Incompetent-  The  statute  does 
not  make  such  evidence  Incompeteut  It 
on^  mo^  the  wlteess  tacompetent  u>d 
tiie  objection  In  this  case  that  tbe  evidence 
was  tacompetent  did  not  reach  the  qoestloi 
of  the  incompetency  of  the  witness.  8e^ 
tlon  Wti.  Code  Civ.  Proc.  (section  481%  Ool 
St  1901),  provides:  *Vo  exception  other  than 
for  Incompetency  or  Irrelevaney  shall  be 
regarded  tmless  made  and  filed  before  tbe 
commencement  of  the  trial."  nils  was  sot 
dona  ta-  tills  ease,  and  aa  tbe  objection.  If 
good  at  all,  was  one  other  tbao  for  the  la* 
competency  or  Irrelevancy  of  tbe  evldoMK 
the  same  should  not  have  been  heard;  then 
bavteg  been  no  written  «ception  AM  t» 
the  dq>osltlon.  Other  porttons  of  the  dep- 
ositions were  ruled  out  on  like  objeetkna, 
and,  we  are  tadtaed  to  think,  ernweouely 
SOI,  but  In  this  dlsensslon  we  have  8014M 
out  that  portion  thoogbt  by  us  to  be  tU 
most  obviously  eironeons. 

We  are  compiled  to  reverse  Os  Jadgmeat 
tt  tbe  court  betow,  and  wHl  remand  the  csatf 
CorAnswtriaL 


Digitized  by  Google 


Kjm.) 


MOULTOK  T.  MASONIC  MUT.  BEN.  SOa 


m 


(M  K&n.  St) 

MOUtTON  T.  HASOXIO  MUT.  BEN.  SOa 
(Suprems  Gonrt  of  KeiuaB,  Division  Xo.  1. 
Jan.  11.  1002.) 
IN  SURANC1>- APPLICATION— ACCEPT ANCB. 

A  mutaal  life  iDsnraDce  company  whoM 
by-laws  rcflerve  to  its  board  of  directors  the 

Eower  to  accept  the  applications  for  insurance, 
at  antborize  its  secretary  to  recdve  the  sp- 
pHcations  and  the  advance  premium  thereon 
and  conduct  all  correspondence  with  applicants 
in  the  makiuj;  of  insnrance  contracts,  will  be 
bound  by  the  written,  though  erroneous,  stlite- 
ment  of  that  officer  to  an  applicant  that  his 
application  had  been  accepted,  and  that  a  pol- 
icf  would  be  issued,  if.  before  mafciag  It,  no 
(the  secretary)  had  recMved  and  was  retaining 
the  advance  preminm,  and  If  .the  applicant 
died  before  either  he  or  Us  beneficiary  became 
aware  of  the  real  facts. 
(SyUabos  by  the  Court) 

Error  from  district  conrt,  Shawnee  coon- 
iy;  Z.  T.  Hazen,  Judge. 

ActioB  by  Harry  S.  Monlton  against  the 
Uasoolc  Mutual  Benefit  Society.  Judgment 
for  def«idant.  and  plaintiff  brings  error.  Ue- 
versed. 

AxgaeA  before  DOSTEB,  a  J.,  and  JOHN- 
STON, SMITH,  and  GBBBND,-  JJ. 

Qnlnton  ft  Qntntcs)  and  Levla  ft  Mabtnt 
tat  idalntlff  In  error.  Qeo.  W.  Clark,  for 
defendant  in  error. 

DOSTEB,  C.  J.  This  was  an  action  for 
the  specific  performance  of  an  agreement  to 
Issue  a  policy  of  life  Insurance,  and  for  tbe 
recovery  of  the  amount  of  It  as  Issued.  Jads> 
ment  waa  refused,  and  therefore  j^lntlff  baa 
prosecuted  oror, 

SummarlEed,  tbe  facta  are  that  .the  do- 
fMidant  ia  an  Incorporated  mntnal  life  In- 
snrance aoclety  or  company,  and  that  one 
Hfnnce  Monltoc  made  appUcatloli  to  It  for 
the  Issrance  of  a  certifloate  cr  poiicy  of  In- 
surance In  foTW  of  bit  aon  Harry  -S.  Moul- 
ton.  He  insBed  tbe  required  medical  exam- 
ination. Hia  application  and  medical  reptat 
were  filed  with  the  secretary,  the  proper 
officer  to  receive  thera.  and  payment  of  the 
advaBCB  premium  was  made  to  that  officor, 
who  was  Ufcewlae  the  pro^  one  to  receive  It 
In  return  w  reply  thereto  the  secretary 
wrote  tbe  applicant  as  follows:  '^opeka, 
Kaiuas.  June  29, 1807.  Dear  Sir  and  Broth- 
er: Your  application  for  membership  ae- 
tfepted  for  92,000.00.  Certificate  and  receipt 
will  be  sent  you  as  soon  as  possible.  We 
have  a  lai^e  number  of  polldes  «i  band  to 
make.  Tours  fraternally.  Masonic  Mutual 
Benefit  Society  of  Kansas.  Wm.  M.  Shavw, 
Secretary."  Receiving  no  further  Informa- 
tion, tbe  aK>Ilcant  wrote  as  follows:  "Klr^ 
win.  Kansas,  July  12.  1897.  Kansas  Ma- 
sonic Insnrance  Company— Dear  Sir  and 
Brother;  Have  you  sent  my  certificate  of 
Insurance  yetT  Please  answer,  and  oWge^ 
yotira  fratmially,  Bwace  Moulton.**  In  re* 
ply  to  the  above  the  secretary  wrote  as  fol- 
lows:  "Topelca,  Kansas,  July  IS,  1887.  Mr. 


Horace  Moulton,  KIrwIn,  Kansas— Dear  Sir 
and  Bro.:  Certificate  of  Insiirance  has  not 
yet  been  made  and  sent  to  yoo.  We  are 
overburdened  with  work,  bnt  trust  to  reach 
your  case  In  due  time.  Fraternally  yours, 
William  U.  Shaver.  Secretary."  Three  days 
after  the  date  of  the  last  above  communica- 
tion Horace  Moulton  died.  The  certificate 
of  insurance  was  never  issued,  nor  the  mon- 
ey in  payment  of  it  returned  or  offered  back 
In  the  lifetime  of  the  applicant  The  by- 
laws of  the  society  did  not  confer  authority 
on  the  secretary  to  accept  applications  for 
insurance.  The  power  to  do  that  Is  vested 
In  tbe  board  of  directors.  However,  the  by- 
laws make  the  secretary  a  g^^l  medium 
of  communication  between  the  society  and 
applicants  for  Insurance  and  other  persons 
having  bnainess  with  It  Section  4  of  the 
by-laws  provides,  among  other  things,  that: 
"Tbe  secretary  shall  keep  a  record  of  all 
meetings  of  the  society,  the  offlcna  <«  di- 
rectors, and  of  all  transactions  and  busfaiess 
of  the  society.  He  shell  keep  all  the  books 
of  account  rtiall  conduct  the  correqwnd- 
ewe,  shall  collect  and  receive  all  moneys 
doe  the  society  and  give  his  receipt  for  the 
same,  and  shall  pay  over  all  mon^  belong 
tng  t»  the  aoelety  to  Ibe  treasurer  saml- 

•  monthly,  shall  ^epare  all  the  certificates  of 
membership,  and  an  notices  of  death  or  as* 
sessments,  all  communleatlons  called  for  and 
required  by  the  rules  of  Uie  society,  or  di- 
rected by  the  board  of  dhrectora."  By  aU'' 
othor  section  ot  tbe  by-laws  the  secretary, 
together  with  the  president  la  required  to 
sign  tbe  certificate  of  insurance.  The 
tificate  in  question  was  never  Issued,  nor 
had  the  board  of  dbret^rs  accepted  the  ap* 
plication,  and  authorised  the  certificate  to 
Issue.  Tbwe  was  no  evidence  that  the  Bp- 
pUcant  for  insurance  or  the  beneficiary  nam- 
ed by  him  knew  such  facts,  or  knew  of  any 
limitation  on  the  secretary's .  power.  The 
defoidant  In  error  has  not  filed  a  tfflcf,  and 
we  are  d'nadvlsed  as  to  the  contention  it 
would  make,  except  as  It  has  been  stated  by 
the  counsel  tot  plaintiff  In  error.  That  con- 
tention Is  that  power  to  accept  applications 
and  authorize  the  Issuance  of  certlflcates 
being  vested  by  the  by*law8  In  tbe  board  of 

-  directors,  and  that  body  not  haTing  accepted 
the  application  In  question,  the  information 
as  to  that  matter  furnished  by  tbe  secretary 
to  the  applicant  being  erroneous,  no  contract 
of  Insurance  was  effected.  We  are.  con- 
strained to  hold  to  the  contrary  of  thls^  The 
general  principle  Inrtdred  has  been  already 
decided  by  this  court  In  Insurance  Co.  t. 
Stone.  61  Kan.  48,  68  Pae.  and  Surety 
Ca  T.  Bragg  (Kan.  Snjt.)  95  Pac  272.  That 
principle  Is  that  in  the  making  or  raieval  of 
a  contract  of  Insurance  the  agent  will  be 
held  to  possess  that  authority  with  which 
the  cMupany  appeared  to  clothe  him; .  or. 
to  state  it  nuve  accnrately.  the  company  will 
be  estopped  to  deny  that  the  agent  possessed 
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such  autbwlty.  No  case  preclsriy  like  thli 
one  bas  been  called,  to  our  attention,  al- 
tbongh  a  l^igttay  and  able  printed  argu- 
ment  has  been  filed  on  behalf  of  the  plaintiff 
in  trroT.  We  think,  however,  that  the  fol- 
lo<rlng  prlncl(rfeB  of  law  are  well  settled  and 
are  applicable  to  the  question  Involved: 

1.  The  issuance  of  a  formal  policy  or  cer- 
tificate Is  not  necessary  to  the  making  of  au 
insurance  contract.  Insurance  Co.  v.  Stone, 
supra. 

2.  One  not  a  member  of  a  mutual  Insur- 
ance company,  but  dealing  with  Its  general 
officers  or  agrats,  is  not  charged  with  con- 
structive knowledge  of  Its  by-laws  or  Its 
Internal  management.  May,  Ins.  i  552. 
This  exemption  apples  as  well  to  one  nego- 
tiating for  membership  In  the  c<»npany— 
that  is,  for  a  contract  of  Insurance  to  be  Is- 
sued by  It—as  It  does  to  one  negotiating 
-with  it  in  respect  to  any  other  matter.  If 
Bach  were  not  the  case,  even  the  Issuance  of 
a  fwmal  policy  of  insurance  signed  by  the 
proper  officers  and  attested  by  the  corporate 
seal  would  not  bind  the  company  if  the  pre- 
cedent authority  to  the  t^cers  had  not  been 
gives.  Suppose  in  this  case  the  secretary 
and  president  had  issued  the  certificate,  and 
stamped  it  with  the  company's  seal,  would 
not  the  parties  in  Interest  according  to  the 
eootmtlon  of  the  defendant  In  error,  have 
been  equally  bound  to  know  that  their  action 
had  not  been  authorized? 

3.  As  a  general  rule,  the  board  of  dlrect- 
ors  of  a  mutual  insurance  company,  like  the 
gOT«rning  body  of  any  other  corporation, 
does  not  and  cannot  act  except  through 
agents.  In  most  particulars  the  board  of 
directors  of  a  corporation  stands  apart  from 
the  public,  and  conducts  its  transactions 
through  representatives.  This  certainly  is 
true  of  its  current  everyday  btulness.  There- 
fore whomsoever  It  specifically  authorizes  to 
be  its  mouthpiece  or  organ  of  communica- 
tion, or  by  course  of  dealing  holds  out  as 
sach.  may  bind  it  by  the  doing  or  saying  of 
that  which  comes  within  the  scope  of  the 
authority  conferred.  This  fs  nothing  but  the 
ordinary  and  necessary  rule  of  agency.  In 
this  case,  as  shown  by  the  by-laws  herein- 
before quoted,  the  secretary  was  such  an 
or&Ji  of  communication  for  the  board  of  di- 
rectors, and  was  therefore  an  agent  whose 
acts  were  binding,  because,  as  remarked  in 
Insurance  Co.  v.  Stone,  supra:  "The  giving 
of  Information  in  respect  to  the  doing  of  a 
thing  which,  when  done,  the  company  would 
Intrust  to  him  to  do  came  within  the  scope 
of  his  anth<Hity."  The  following  decisions 
were  on  states  of  facts  somewhat  like  those 
of  this  case:  Durar  v.  Insurance  Co.,  24 
N.  J.  Law,  171;  McCorkle  v.  Association,  71 
Ter.  14»,  8  S.  W.  516;  Jones  v.  Association 
(Ky.)  2  8.  W.  447.  See.  also,  2  Mor.  Prlv. 
Corp.  f  610;  1  Joyce,  Ina  {  34. 

The  Judgment  of  the  court  below  Is  re- 
versed, and  a  new  trial  ordered.  All  the 
Justices  concurring. 


BBPORTEB.  ..  <Eaa 
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ATCHISON,  T.  &  S.  P.  Rt,  00.  t.  POTTER. 
(Sniveme  Court  of  Kansas,  Divluon  No.  1. 
Jan.  11,  1902.) 

INJURY  ON  RAILBOAD  TRACK— tUPUED  U- 

CENSE. 

Before  the  public  can  be  enid  to  have  ac- 
quired an  implied  licenee  to  crona  the  rigbt  of 
way  and  tracks  of  a  railroad  company  at  a 
place  other  than  a  public  crossing,  so  that  the 
Company,  io  the  operation  of  its  trains,  is 
bound  to  anticipate  foot  passengers  at  surh 
place,  the  path  leading  to  and  from  such  right 
of  way  and  tracks  must  be  so  wril  defiaed  as 
to  attract  public  attention,  and  of  itself  be  an 
invitation  tq  the  public  to  cross.  The  use  mast 
have  been  continuous  and  for  such  a  length  of 
time  that  it  may  be  said  that  the  companj 
knew,  or  iu  the  exercise  of  OTdinary  care  should 
have  known,  that  the  public  was  thus  nsiaf 
its  right  of  way. 
(Syllabus  by  the  Court.) 

Error  from  district  court.  Pawnee  county; 
J.      Andrews,  Judge. 

Action  by  John  Potter,  as  next  friend  of 
George  Potter,  against  the  Atchison,  Top^ 
&  Santa  F6  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  brhigs  oror.  Be^ 
versed. 

Argued  befbre  DOSTER,  C.  J.,  and  JOHN- 
STON, SMITH,  and  GREENE.  JJ. 

A,  A.  Iturd  and  O.  J.  Wood,  for  plaintiff 
in  emw.  Nelstm  Adams,  G.  P.  Cliiw,  and 
H.  S.  Rogers,  tor  defendant  in  error. 

GREENE,  J.  George  Potter,  a  child  of 
six  years,  while  crossing  ,  the  tracks  of  plalo- 
tiff  to  error  In  the  city  of  Larhed.  was  nm 
upon  by  one  of  Its  traina  and  Injured.  He 
Instituted  this  action  by  his  next  friend, 
John  Potter,  to  recover  damages.  In  the- 
court  below.  Judgment  was  rendered  for  de- 
fendant In  error. 

The  amended  petition  alleges  that  wblle 
this  chUd  was  attempting  to  pass  from  tbe 
south  to  the  north  of  plalhtifTs  in  error  right 
of  way,  and  over  Its  tracks,  not  at  a  public 
crossing,  but  at  a  place  where  the  public  had 
acquired  an  implied  Ucrase  to  cross,  by  rea- 
son of  long  and  continuous  use  by  foot  pas- 
sengers, with  the  knowledge  of  and  without 
objection  by  the  plaintiff  in  error,  the  [dain- 
tlff  in  error,  through  its  servants  and  em- 
ployes, carelessly  and  negligently  ran  oae  of 
its  trains  upon  and  over  him,  causing  hin> 
such  Injury  that  It  became  necessary  to  am- 
putate one  of  his  legs.  Broadway,  Topeka. 
and  Tolles  avenues.  In  the  city  of  Lamed, 
run  north  and  south,  and  Fourth  and  Fifth 
streets  east  and  west  The  right  of  way 
and  tracks  of  plaintiff  in  error  enter  the  lAtj 
from  the  northeast  and  cross  Tolles  avenae 
north  of  Fifth  street,  and  run  In  a  sooth- 
westCTly  direction  across  Fifth  and  Poorth 
streets,  Topeka  avenue,  a'nd  Broadway,  i 
number  of  years  ago  the  city,  by  ordinance, 
vacated  all  of  these  Mreets  where  the  r^lit 
of  way  crosses.  At  the  southwest  where- 
the  right  of  way  crosses  Fourth  street  and 
between  the  Brlnkman  and  Wormwood  Elfr 
vatora,  the  fwmer  of  which  Is  built  li>' 
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Fonrtli  street,  there  Is  kept  and  maintained 
a  cinder  path  across  Poarth  street  for  foot 
passengers.  The  depot  and  platform  of  plaln- 
tlfT  In  CTTor  extend  from  the  sonith  line  of 
Fifth  street,  between  Topeka  and  ToHes  aT- 
eoues,  across  Topeka  avenue.  The  "Worm- 
wood Elevator  Is  on  the  right  of  way,  and 
the  office  is  aboot  150  feet  south  and  west 
of  the  southwest  end  of  the  depot  platform. 
The  distance  from  the  cinder  path  on  Fourth 
street  to  the  d^t  platform  Is  about  150  or 
200  feet.  The  Wormwood  Elevator  is  situ- 
ated on  the  south  side  of  the  south  track, 
and  the  northeast  comer  of  It  Is  probably  80 
feet  Bonthwest  of  the  depot  platform.  It  was 
between  the  Wormwood  Elevator  and  the 
depot  platform  that  the  child  was  Injured. 
It  is  not  claimed  by  plaintiff  below  that  the 
place  at  which  the  child  was  hurt  was  a 
public  highway,  but  It  Is  claimed  that  for  a 
number  of  years  prior  to  this  accident  the 
paUlc  had  continuously  crossed  and  reeroesed 
at  and  In  the  Immediate  vicinity  of  where 
the  boy  was  hurt,  and  by  reason  of  such 
constant  and  continuous  use,  with  the  knowl- 
edge of  plaintiff  In  error,  the  public  had  ac- 
quired an  Implied  license  to  cross  at  this 
point;  and  In  view  of  this  It  was  the  com- 
pany's dnty  to  anticipate  persons  upon  Its 
right  of  way  at  this  place.  On  the  other 
hand,  the  plaintiff  In  error  cMitends  that  the 
(diild  was  a  trespasser,  and  the  only  duty  It 
owed  him  was  not  to  wantonly  Injure  him, 
and  that  It  did  not  know  he  was^on  the  track 
until  he  holloed.  At  the  time  of  the  acci- 
dent, George  Potter  was  only  six  years  old, 
and  lived  with  his  parents  on  the  south  side 
of  the  tracks,— the  same  side  the  Wormwood 
Elevator  Is  situated.  On  the  day  of  the  acci- 
dent be  was  sent  by  his  parents  to  this  ele- 
vator to  meet  an  uncle  who  was  to  take  him 
to  the  country.  He  went  to  the  elevator 
and  waited  for  a  time,  but  the  uncle  did  not 
appear.  He  then  started  to  go  uptown.  He 
went  to  the  dnda*  path  crossing  Fourth 
street,  but,  the  passage  being  blocked  with 
a  train  from  the  west,  he  undertook  to  cross 
at  the  Broadway  crossing,  about  100  feet 
sonthwest  of  where  the  cinder  path  is  over 
Fourth  street  This  being  blocked,  probably 
by  the  same  train,  he  started  towards  the 
Fourth  or  Fifth  street  crossing  on  Tolles 
avenne,  but,  seeing  a  vacant  place  between 
the  elevator  and  the  depot,  tried  to  cross 
t^ere;  and  while  attempting  to  do  so  the 
train  from  the  west  pulled  up  alongside  of 
falm,  and  while  standing  between  the  tracks, 
awaiting  the  passing  of  this  train,  and  out 
of  danger,  he  became  frightened  or  confused, 
and  stepped  backward,  and  on  we  of  the 
tracks  which  he  had  crossed.  As  he  did  so. 
a  box  car,  being  pushed  by  an  engine,  struck 
blm.  and  crushed  his  1^  so  that  amputation 
became  necessary.  The  freight  train  that 
blocked  the  crossing  at  Fourth  street  only 
remained  there  while  taking  water,  after 
wlilch  it  pulled  out  nmtheast,  not  st-pplng 
at  the  station.  The  way  at  Fourth  street 


was  only  blocked  a  few  minutes.  Thlsr,  how- 
ever. Is  immaterial  in  Its  application  to  the 
conduct  of  this  child.  He  Is  not  chargeable 
with  contributory  negligence.  The  partic- 
ular act  of  negligence  relied  upon  by  the  de- 
fendant in  error  Is  that  the  employes  of  the 
plaintiff  In  error,  while  switching,  were  push- 
ing a  box  car  In  front  of  the  engine  at  an 
unusually  high  rate  of  speed,  and  with  no 
outlook  on  the  front  of  said  car,  at  a  place 
where  It  should  have  anticipated  people  cross- 
ing. When  the  plaintiff  below  concluded  his 
evidence,  the  defendant  demurred  theretA, 
which  demurrer  was  overruled. 

Defendant  in  error  objects  to  a  considera- 
tion of  this  case  by  this  court  for  the  reason 
tliflt  the  motion  for  a  new  trial  was  not  filed 
during  the  term  of  court  at  which  the  ease 
was  tried.  It  appears  from  the  record  that 
on  the  day  the  jury  returned  It3  verdict  the 
judge  of  said  court  adjourned  the  term  to 
a  certain  day,  and  that,  within  three  days 
after  the  return  of  the  verdict,  plaintiff  In 
error  filed  its  motion  for  a  new  trial.  A 
judge  of  a  district  court  has  the  power  to 
adjourn  a  term  of  court  from  one  time  to 
another,  and  a  motion  for  a  new  trial  filed 
after  such  adjournment,  if  filed  within  the 
time  provided  by  the  statute,  is  filed  during 
the  term.  This  contention  of  defendant  in 
error  Is  therefore  overruled. 

On  the  trial  George  Potter  testified  that 
while  attempting  to  cross  the  right  of  way 
he  stood  between  the  tracks  five  minutes,  at 
a  time  when  the  tracks  were  clear  and  he 
might  have  crossed  in  safety.  The  first  con- 
tention on  the  part  of  plaintiff  In  error  Is 
that  in  not  crossing  at  this  time  the  Iwy  was 
guilty  of  contr">utory  negligence,  and  there- 
fore it  is  not  liable.  If  he  had  been  a  man 
of  mature  years  and  average  Intelligence^ 
this  conclusion  would  be  correct;  but  George 
Potter  was  a  child  of  six  years,  and  only 
chargeable  wlUi  the  proper  exercise  of  the 
faculties  which  he  then  possessed.  He  could 
not  imderstand  the  danger  of  going  upon  the 
railroad  tracks,  and  cannot  be  held  respon- 
sible for  lack  of  capacity  to  appreciate  dan- 
ger. He  Is  not  chargeable  with  the  exercise 
of  that  degree  of  care  demanded  of  one  of 
mature  years,  whose  Judgment  Is  not  only 
enlightened  by  his  own  observation  and  ex- 
perience, but  by  the  experience  of  others. 

The  -plaintiff  in  error  also  insists  that  the 
court  below  erred  in  ovemillDg  Its  demurrer 
to  the  evidence.  It  contends  that  there  was 
no  evidence  tending  to  establish  the  fact  that 
the  public  had  acquired  an  Implied  license  cr 
had  been  Invited  to  cross  its  private  grounds 
at  the  place  where  this  child  was  hurt;  that 
he  and  all  other  parsons  crossing  its  right  of 
way  at  that  place  were  trespassers,  and  the 
only  duty  which  It  owed  persons  attempting 
to  cross  was  not  to  wantonly  or  negligently 
Injure  them  after  discovering  their  presence. 
There  Is  no  claim  that  the  employes  of  plain- 
tiff In  error  wantonly  ran  Its  train  upon 
George  Pottw.   He  was  not  discovered  by 
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them  until  After  lie  was  Imrt  Honrerer 
mfleb  we  may  sympathise  with  a  child  In- 
jured as  George  Potter  was,  at  a  time  when 
he  was  Incapable  of  appreciating  the  danger 
to  which  he  exposed  himself,  tmder  the  chs 
cumstancea  of  this  caae  we  are  forced  to 
adopt  the  contention  of  plalntlfC  In  error. 
This  evidence  Is  as  follows: 

Ed  Wheeler  testified:  "Q.  Ton  may  state 
whether  the  public  has.  been  in  the  habit  of 
nsing  that  as  a  crossing?  A.  The  public 
cross  Uiere  lilce  they  do  all  through  the  yards. 
Q.  The  grounds  around  tbe  d^t  there?  A. 
'  Yes,  sir.  Q.  When  there  are  no  trains  there, 
people  are  in  the  habit  of  taking  tbe  short- 
est cut  home?  A.  Yes,  sir.  Q.  Kow,  tar  ln< 
stance,  the  people  llvbig  south,  when  th^ 
get  off  tbe  train,  where  do  they  cross?  A. 
Getting  joff,  they  would  cross  right  there  by 
the  elevator  if  th^  live  in  that  direction.  If 
.they  live  close  there  th^  woidd  cross  wh«v 
ever  they  want  to  go.  Q.  Do  you  Icnow 
whether  the  public  bad  been  in  the  habit  of 
using  the  place  where  the  boy  Potter  was 
injured  as  a  public  crowing?  A.  Yes,  sir. 
Q.  Now,  btate  tbe  facts  In  relation  thereto? 
A,  They  cross  right  In  there.  Q.  Yon  may 
state  how  long  this  has  been  tbe  habit  and 
custom  of  the  public,  if  you  know?  A.  About 
15  yean.  Q.  One  place  is  Just  the  same  as 
another,  so  for  as  that  Is  conconed?  A. 
Yes,  sir;  but  It  is  customary  going  down  the 
depot  platform,— that  is.  everybody  that  lives 
down  there,  they  go  rli^t  across  tbece  by 
tbe  elevator." 

Wm.  M.  Jordan  testified:  "Q.  Do  you 
know  where  the  boy  Potter  is  claimed  to 
have  been  Injured  on  the  29th  day  of  July, 
1807?  A.  Yes.  sh>.  Q.  Do  you  know  what 
has  been  the  general  custom  of  the  general 
,puUIc  at  that  place?  A.  Yes,  sir.  Q.  What 
Is  It?  A.  Sometimes  th^  travel  that  path, 
and  sometimes  where  the  boy  was  ran  over. 
Q.  Bow.  l(mg  has  that  custom  existed,  If  you 
know?  A.  It  has  existed  a  good  many 
years.  Q.  All  of  these  grounds  were  the 
same?  There  was  no  crossing  laid  out  any- 
where by  the  railroad  company,— no  plank- 
ings put  In?  A.  No,  sir;  not  right  there. 
Q.  Weli»  all  around  the  depot  grounds  and 
in  there,  there  Is  nothing  to  prevent—no 
fence  or  anything  of  that  sort  preventing 
a  person  crossing  wherever  they  see  fit?  A. 
No,  sir.  Q.  They  do  cross  there?  A.  They 
cross  wherever  they  leave  a  gap." 

D.  B.  Babcock  testified:  "Q.  Do  you  kQow 
the  locality  wliere  It  is  claimed  the  train 
run  over  and  injured  George  Potter  on  the 
2Ittb  day  of  July,  1897?  A.  I  know  about 
where  It  Is.  Q.  Do  you  know  what  has  been 
the  custom  of  the  public  tn  relation  to  trav- 
eling over  that  ground?  A.  I  do.  Q.  What 
Is  it?  A.  Any  one  either  from  the  west  part 
of  town,  as  far  down  as  Fourth  street,  would 
be  apt  to  cross  If  they  were  going  to  tbe 
Wormwood  Blevator,  or  In  going  to  the  de- 
pot from  that  way.  Q.  How  long  bas  that 
custom  existed.  If  you  ^now?  A.  £yer  since 


I  have  lived  here.  I  do' not  know  how  much 
longOT.  Q.  There  was  nothing  to  prevent 
people  from  wand»ing  around  in  any  port 
of  the  yard,  unless  tiiete  was  cars  in  the 
yards?  A.  I  think  not  Q.  They  all  cross 
there  as  much  one  place  as  another?  A.  I 
suppose.  I  do.  Q.  Whichever  is  tbe  shcwt- 
est  way  to  go?  A.  Yes,  sit." 
.  A.  B.  JwOan  testified:  **Q.  Do  yon  know 
where  the  place  is  where  It  was  claimed  the 
Potter  boy  was  injured?  A.  I  know  Just 
About.  Q.  Now,  do  yon  know  what  the  cus- 
tom of  tbe  general  public  Is,  or  what  it  was 
in  July,  1897,  in  pasBing  there;  that  is,  Coot 
passengers?  A.  Tea,  sir.  Q.  What  was  it? 
A.  Why,  we  cxoM  along  that  tratik  vrtien  we 
go  home,  and  when  we  go  to  tbe  depot  w 
In  getting  on  or  <MBE  the  train,  genwally 
crossing  on  the  otha>  side  of  the  levator. 
Q.  Is  there  a  path  along  where  tbe  boy  wss 
Injured?  A.  I  guess  th«e  is  no  particular 
path  atong  there.  They  cross  there  almost 
any  place.  Q.  You  may  state  how  long  that 
custom  bas  existed,  If  yon  know?  A.  Pretty 
much  evn-  since  I  have  lived  thwe.*' 

Jj,  P.  Wormwood  testified:  "Q.  Are  yon 
acquainted  with  the.  locality  where  it  is 
claimed  the  train  ran  ovw  the  Potter  boy  on 
the  20tfa  day  of  July,  18977  A.  Yes.  sir.  Q. 
Do  you  know  wbat  tbe  custom  of  the  public 
was  at  that  time  in  relation  to  arosslng  the 
railroad  track  la  that  locality?  A-  I  sap- 
pose  they  go  back  and  forth  there.  I  ocea- 
sloually  see  them  go  back  and  forth  thoe 
most  every  day.  Q.  There  Is  nothing  to  i«e- 
veot  them  from  crossing  one  ^ace  any  more 
than  another?  It  Is  pofectly  opea  and 
smooth?  A.  Persons  cross  there  If  they 
want  to  go  back  and  forth." 

The  plalntifF  below  falling  to  prove  an  im- 
plied license  or  consent  on  the  part  of  plain- 
tiff In  error  to  the  public  to  use  its  yards  for 
a  public  crossing  at  or  in  tbe  vicinity  of  the 
place  where  young  Potter  was  injured,  the 
demurrer  to  tbe  evidence  should  have  been 
sustained.  No  path  or  paths  on  elth«  side 
of  the  track  converged  at  any  point  In  tills 
yard.  One  desiring  to  go  from  either  side 
of  these  tracks  to  the  other  crossed  at  any 
convenient  point,  and  in  any  direction  de- 
sired. There  was  no  concentratlMi  at  any 
point  No  particular  place  where  It  could 
be  said  this  Indicates  a  crossing.  A  stran- 
ger could  not  have  discovered  by  the  ap- 
pearance of  tbe  surface  of  the  ground  that 
the  public  had  been  In  Ibe  habit  of  crossing 
at  any  place  between  tbe  w;ormwood  Ele- 
vator and  tbe  depot.  Had  there  been  a  wdl- 
beateu  path  up  to  and  across  tbe  right  of 
way  where  young  Potter  was  hurt  which 
had  been  constantly  used  by  the  public,  it 
»nld  then  be  said  that  tills  was  not  only  a 
license,  but  an  invitation,  <m  the  part  of 
plaintiff  In  error  to  the  public  to  etoaa.  Un- 
der such  circumstances,  It  would  be  as  much 
its  duty  to  anticipate  foot  passengers  at  such 
a  place  as  upon  a  public  highway.  But  audi 
was  not  the  case.  People  crossed  Indiscrlio- 
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Inately.  There  was  no  path.  Th^e  were 
DO  facts  BufllcIeDt  to  charge  the  plaintiff  In 
error  with  having  given  its  consent  or  In- 
vited the  public  to  cross  over  its  right  of 
way  at  this  point  In  Mason  v.  Railway 
Co..  89  Wis.  151,  61  N.  W.  301.  It  Is  said: 
"Certainly,  mere  desultory,  occasional,  or  fu- 
gitive use  of  a  railroad  yard  by  pedestrians 
at  different  places  cannot  Impose  any  duty 
to  exercise  more  than  ordinary  care  on  the 
employes  of  the  company.  The  travel  must 
be  confined  to  a  certain  and  well-defined 
way.  It  must  have  been  so  continuous,  fre- 
qneut,  and  well  established  as  to  raise  an  In- 
ference of  acquiescence  Id  snch  case  on  the 
part  of  the  compaDy,  and  to  impose  upon 
employes  the  duty  of  antlcIpatlDg  that  the 
path  might  or  probably  would  be  In  use  by 
foot  passengers  when  cars  were  being  mov- 
ed across  It"  The  evidence  In  this  case 
falls  short  of  bringing  the  plaintiff  In  error 
within  the  rule  thus  annoimced.  It  Is  true 
that  people  had  been  In  the  habit  of  crossing 
these  tracks,  but  It  was  In  a  desultory  way, 
'  and  it  was  a  license  of  their  own  taking, 
and  they  did  so  subject  to  the  rights  of 
plaintiff  In  error  to  the  exclusive  use  of  its 
right  of  way,  and  to  the  danger  of  being 
hurt.  All  the  streets  in  the  vicinity  where 
this  accident  occurred  had  been  vacated  by 
the  city  council,  and  the  railroad  compaDy 
had  built  Its  tracks  upon  and  occupied  all  of 
these  grounds.  One  witness  testified  that 
this  space  was  generally  blocked  with  empty 
standing  cars,  and  that  persoDs  desiring  to 
cross  climbed  over  or  crawled  under  these 
cars  at  the  most  convenient  place.'  This  ev- 
idence negatives  the  Idea  that  OD  Invitation 
had  been  extended  to  the  public  to  use  these 
grounds  as  a  crossing.  In  ,Gaynor  v.  Kail- 
way  Co.,  100  Mass.  208,  214,  97  Am.  Dec. 
96  98,  the  court  says:  "On  the  other  hand, 
the  law  requires  no  one  to  provide  protection 
or  safeguards  for  mere  trespassers  or  wrong- 
dom.  nor,  indeed,  for  those  who  enter  by 
pOTnisslon  without  Inducement  held  out  by 
the  owners.  Sncb  go  at  their  own  risk,  and 
enjoy  tbe  license  subject  to  Its  perils.  To- 
wards them  there  exists  no  nnfnlflUed  obli- 
gation «r  duty  on  the  part  of  tbe  owner.** 
In  Ward  v.  Southern  Pac.  Co.  (Or.)  86  Pac. 
lee.  23  L.  R.  A.  71B,  the  conrt  says:  **Per- 
■ons,**  says  Mr.  Justice  Nelson,  "living  In  the 
Tlelntty  of  rallroadB,  who  use  the  tracks  or 
the  embankmrats,  or  the  space  between  the 
tracks,  as  a  footpath,  are  wrongdoers,  unless 
permission  Is  granted  by  the  company  so 
to  use  Its  tracks.  Although  pedestrians  or 
tbe  pablic  generally  travel  over  them  wlth- 
ont  objection,  people  go  there  at  thrfr  own 
risk,  and,  as  said  by  the  supreme  court  of 
Massachusetts  'enjoy  tbe  license  subject  to 
Its  pecila.*  User  of  this  sort  will  not  estab- 
lish a  public  way  over  tbe  track,  or  relieve 
tbtme  so  using  It  from  the  Imputation  of  be^ 
big  trespassers." 

Counsel  for  defendant  In  em»r  undratake 
to  fortuy  ttielr  posltlm  by  citing  tbe  case 


of  De  Tarr  v.  Brewing  Co.,  62  Kan.  188,  61 
Pac.  680.  In  that  case  the  public  had  habit- 
ually, ioT  a  period  of  years,  passed  over  an 
outlying  lot  from  one  street  railway  depot  to 
another  until  a  well-defined  path  was  made. 
This  path  had  been  covered  with  cinders  for 
the  convenience  of  public  travel.  A  small 
building  wl'di  stood  over  a  vault,  close  to 
the  path,  had  been  removed,  and  the  cover, 
which  had  once  been  securely  and  safely 
placed  upon  It  became  out  of  repair.  One 
of  the  public  crossing  over  the  lot  intending 
to  walk  on  the  path  missed  her  way,  and 
felt  into  tbe  vault.  It  was  said  that  this 
path  had  been  used  by  tlie  public  for  such  a 
length  of  time  that  permission  by  the  occu- 
pant and  owner  mdst  be  presumed.  The 
difference  between  the  facts  in  that  case  and 
those  established  by  the  defendant  In  error 
in  this  Is  that  in  this  case  no  well-defined 
path  has  been  shown  to  exist.  The  material 
facts  which,  had  It  not  been  for  other  cir- 
cumstances, would  have  established  a  lia- 
bility In  that  case,  are  wanting  in  this. 

The  Judgment  of  the  court  below  Is  re- 
versed, with  Instructions  to  sustain  the  de- 
murrer.  All  the  Justices  concurring. 


(64  Kan.  TS) 
ARMSTRONG  et  al.  v.  COYNE  et  ol. 
(Suprnne  Court  of  Kansas,  Division  No.  1. 
Jan.  11.  1902.) 

SALB— RESERVATION  OF  TITL1S— VENDOR'S 
LIEN— INDHMNITT  TO  CARRIBR. 

1.  One  who  sells  goods  to  an<^er,  to  be 
shipped  by  carrier,  bnt  who  makes  the  ship- 
ment to  himself  as  consignee  Will  be  presumed, 
in  the  lack  of  evidence  to  the  contrary,  to  in- 
tend a  reservation  of  title  In  himself,  and.  if 
the  goods  do  not  reach  the  buyer,  the  seller 
cannot  recover  for  tbem  on  the  theory  that  a 
delivery  to  the  carrier  was  a  delivery  to  the 
bnyer.  and  passed  the  title  of  the  goods. 

2.  A  vendor  of  goods,  to  be  shipped  by  car- 
rier, cannot  impose  on  the  vendee  an  oblifja- 
tion  to  give  the  carrier  a  bond  of  indemnity 
agaiDat  the  Tendor's  lien,  In  order  to  obtain  the 
goods,  without  showing  a  usage  of  trade;  or 
a  special  conrse  of  dealing  between  tnem> 
selves  to  that  effect 

(Syllabas  by  the  Conrt) 

Error  from  dbitrlet  court.  Shawnee  county; 
Z.  T.  Hasoi.  Judge. 

Action  by  Armstrong  &  Kassebanm 
against  0<^e  Bros.  Judgment  for  defend- 
ants, and  plaintiffs  bring  error.  Affirmed. 

Argued  before  DOSTBR,  0.  J.,  and  JOHN- 
STON, SMITH,  and  GREENE,  JJ. 

Isenhart  &  Alexander,  for  plaintiffs  in  er- 
ror. Jetmore  &  Jetmore  and  De  Forest  Jet- 
more,  for  defendants  In  error. 

DOSTBR,  C.  J.  This  was  an  action  by 
Armstrong  &  Kassebeum  against  Coyne 
Bros.,  on  account  for  potatoes  sold  by  the 
former  to  the  latter.  Tbe  plaintiffs  do  busi- 
ness at  Topeka  and  the  defendants  at  Chi- 
cago. A  contract  for  a  car  load  of  potatoes, 
to  be  shipped- to  the  defendants,  was  made 
by  tel^raph  on  the  23d  of  July.  The  ship- 
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ment  was  made  on  that  day.  Tbe  plaintiCFB 
had  a  bill  of  lading  made  to  themselTes  as 
consignees.  Tbey  drew  a  sight  draft  'on  de- 
fendants for  tbe  amount  of  the  shipment, 
and  attached  the  bill  to  It,  and  sent  notice 
and  Invoice  through  the  malt  The  bank  at 
Chicago  to  which  the  draft  and  bill  of  lading 
had  been  sent  suspended  business  before  col- 
lection could  be  made,  in  consequence  of 
which  the  defendants  were  unable  to  obtain 
the  car  of  potatoes  In  the  usual  way,  viz.,  by 
presentation  of  the  bill  of  lading  and  the 
draft  showing  payment  In  order  to  obtain 
It,  they  gave  an  Indemnity  bond  to  the  rail- 
road company.  July  28th  the  plaintiffs  made 
another  ctmtract  by  t^egraph  with  defend- 
ants to  ship  the  latter  two  more  cars  of  pota- 
toes, and  the  shipments  were  made  on  tliat 
day,  tbe  plaintiffs,  as  before,  taking  out  bills 
of  lading  In  their  own  names  as  consignees, 
and  drawing  on  defendants  at  sight  through 
the  suspended  bai^  with  bills  attached.  As 
In  tbe  ease  oi  the  first  car  load  the  draft  was 
not  paid,  because,  on  account  of  the  bank's 
suspension,  It  was  not  presented,  and  simi- 
larly the  defendants  were  unable  to  obtain 
the  potatoes  from  the  railroad  company. 
They  notified  the  ^Intlffs  of  that  fact 
whereiqwn  the  latter  suggested  to  them  to 
give  bond  as  before,  and  In  tluit  way  get  the 
goods.  This  they  declined  to  do.  The  plaln- 
tifTs  thereupon  sold  the  potatoes,  but  at  a 
loss;  In  consequence  of  which  they  brought 
suit  Ju^ment  went  against  them  In  the 
court  below,  to  reverse  which  error  has  been 
prosecuted. 

The  claim  of  error  Is  based  upon  the  prop- 
osition that  in  case  of  the  sale  fif  property 
to  be  8hlK>ed  to  tbe  buyer  title  passes  on 
delivery  to  the  carrier.  Such  Is  undoubtedly 
the  geofanl  rul^  bnt  It  is  a  rule  of  evi- 
dence rather  than  of  property.  The  question 
whether  In  such  cases  title  passes  Is,  In  the 
ultimate,  one  of  Intention.  The  delivery  of 
goods  by  a  cons^or'  to  a  carrier  for  ship- 
ment to  a  consignee,  without  other  drcum- 
atances  Indicating  a  contrary  Intention,  Is 
held  to  pass  title  to  the  latter;  but  the  al- 
most universal  holding  of  the  courts  Is  that 
a  shipment  by  a  seller,  to  himself  as  con- 
signee, ot  goods  Intended  for  another,  Is,  in 
the  lack  of  evidence  of  a  contrary  Intration, 
a  resOTatlon  of  title  In  himself.  Mercantile 
Co.  V.  Fussy,  16  Mont.  Bll,  38  Pac.  738,  48 
Am.  St  Rep.  696.  There  Is  nothing  in  the 
record  In  this  case  Indicating  that  notwith- 
standing plaintiffs  shipped  the  potatoes  to 
themselves  as  consignees  th^  neverthdess 
Intended  that  title  should  pass  to  the  defend- 
ants. The  evidence  Indicates  a  contrary  in- 
tention. Grant,  however,  that  tltie  passed 
to  defendants,  and  that  plaintiffs  reswved 
only  their  vendor's  lien  for  the  purchase 
price  of  the  potatoes.  They  could  not  Im- 
pose on  the  defendants  tbe  unusual— the  ex- 
traordinary—requirement to  give  an  Indem- 
nity liond  to  tbe  railroad  company  In  order 
to  discharge  the  lien  and  get  the  goods. 


True,  the  defendants  had  given  such  Und  of 
Dond  In  order  to  get  the  first  car,  but  that 
one  Instance  did  not  create  a  course  of  deal- 
ing between  the  parties  In  respect  to  which 
It  could  be  said  they  had  subsequently  con- 
tracted, and  there  was  no  evidence  that  the 
giving  of  bonds  Ln  such  cases  was  practiced 
as  a  usage  of  trade.  Assuming  the  defend- 
ants' ownership  of  the  potatoes  Incumbered 
by  the,  plaintiffs*  lien,  the  former  were  enly 
under  obligation  to  discharge  the  lien  In 
money.  They  were  not  under  obligation  to 
give  security  against  it  The  plaintiffs'  In- 
sistence on  a,  condition  apart  from  the  re- 
quirements of  the  contract  and  the  customs 
of  business  amounted  to  a  rescission  of  such 
contract  and  a  reclamation  of  the  goods. 

The  Judgment  of  the  court  below  Is  affirm- 
ed. All  the  justices  concurring. 


m  Kan.  H) 

ST.  LOUIS  &  S.  F.  B.  CX>.  T.  BBOCE. 
.Supreme  Conrt  of  Kansas,  Division  tio.  1> 
Jan.  U,  1902.) 

INJURY  AT  RAILROAD  CROSSING— DUTY  TO 
LOOK  AND  LISTEN. 
When  there  is  evidence  tending  to  show 
that  a  traveler  injured  by  a  train  at  a  rail- 
road crossing  might  have  assured  his  safety  bj 
stopping  to  look  and  listen  better  tor  the  ap- 
proaching train,  it  is  error  to  refuse  an  in- 
Btruction  submitting  to  the  jury  the  queetiou 
of  his  obligation  to  stop. 

(Syllabus  by  tbe  Court.) 

Error  fi-om  district  court,  Montgomery 
county;  A.  H.  Skldinore,  Judge. 

Action  by  J.  T.  Brock  against  the  St 
Louis  &  San  Francisco  Railroad  Company. 
Judgment  for  plaintiff.  Defendant  brings 
error.  Reversed. 

Argued  before  DOSTER,  C.  J.,  and  JOHN- 
STON, SMITH,  and  ELLIS,  JJ. 

J.  W.  Oleed  and  John  L.  Hunt  <Gleed, 
Ware  &  Gleed  and  D.  E.  Palmer,  of  coun- 
sel), toe  plalntlflr  In  »ror,  Clark  &  Brown, 
for  d^endant  In  error. 

DOSTER,  G.  J.  This  was  an  action  for 
damages  for  bodily  Injuries  alleged  to  have 
been  negligently  infilcted  on  the  jdatntlff 
below  at  the  crossing  of  a  railroad  trade 
and  a  public  highway.  The  plaintiff  under- 
took to  drive  a  team  and  vehicle  over  the 
crossing  In  front  Of  an  approachhig  train. 
The  mglneer  of  the  train  neglected  to  give 
the  required  waruli^  signal  for  the  cross- 
ing, and  the  plaintiff's  view  of  the  track  In 
the  direction  from  which  the  train  was  com- 
ing was  obstructed.  One  of  the  defenses 
was  contributory  negligence.  There  was  evi- 
dence which  tended  to  show  that  the  plaln- 
tlff  might  have  assured  his  safety  by  stop* 
ping  to  look  and  listen  better  betaxe  ventII^ 
lug  on  the  crossing.  The  defendant  r^ 
quested  the  court  to  give  the  Jury  the  fol- 
lowii^  as  an  Instruction:  **(!S)  Where  the 
view  of  the  plaintiff  on  the  highway  ap- 
proaching the  crossing  of  tbe  railroad  of  the 
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ilefeDdant  Is  obstructed  so  tbat  he  cannot 
Bee  an  approaching  train  nntll  within  about 
fifteen  feet  of  the  tracl£,  greater  care  should 
be  exercised  by  the  plalntift  than  if  no  such 
obstruction  existed;  and,  in  case  you  find 
that  the  view  was  so  obstructed  that  he 
-could  not  have  seen  an  approaching  train 
Tmtll  within  about  fifteen  feet  of  the  tracts, 
tben  it  would  be  incumbent  ujion  the  plain- 
tiff to  use  greater  care  than  though  there 
were  no  obstruction,  and  he  should  make  a 
Tigilant  use  of  his  sense  to  determine  wheth- 
er there  is  a  present  danger  In  crossing,  and 
the  question  as  to  whether  he  should  have 
Btopi>ed  and  assured  himself  that  there  was 
no  danger  Is  one  for  you  to  decide.  If  you 
find  that  he  should  have  stopped  and  made 
sure  that  there  was  no  danger  in  crossings 
and  that  he  did  not  take  this  precaution, 
then  you  are  Instructed  that  the  plaintiff 
cannot  recover,  and  that  It  Is  your  duty  to 
return  a  verdict  In  favor  of  the  defendant" 
The  request  to  give  the  above  as  an  Instruc- 
tion was  refused,  and  there  was  nothing 
given  in  lieu  of  it.  Judgment  went  for  the 
plaintifT,  to  reverse  which  error  has  been 
prosecuted.  The  claim  of  error  must  be  sus- 
tained. In  Kailroad  Co.  v.  Hague,  54  Kan. 
284,  38  Pae.  257,  45  Am.  St  Rep.  278,  it 
was  held  that:  "Ordinarily  It  is  not  the 
duty  of  a  traveler  on  approaching  a  railroad 
track  to  stop,  but  there  are  cases  where,  by 
reason  of  obstructions  or  noises  In  the  vicin- 
ity, be  would  be  required  not  only  to  look 
and  listen,  but  to  stop  and  listen,  before 
crossing  the  track.  Whethra*  the  surround- 
ings of  the  crossing  and  the  existing  circum- 
stances and  conditions  are  such  as  to  re- 
quire blm  to  stop  Is  ordinarily  a  matter  for 
the  determination  of  the  Jury."  The  cases 
are  rare  Indeed  In  wiilch  the  question  of 
ttie  obligation  of  a  traveler  about  to  under- 
take the  crossing  of  a  railroad  track  to  stop 
In  order  the  better  to  employ  his  senses 
of  slgbt  and  hearing  should  not  be  submit- 
ted to  the  Jury.  There  may  be  cases,  pM- 
slbly.  In  which  none  of  the  evidence  tends 
to  show  that  it  would  have  been  the  part  of 
wise  caution  to  stop;  and  there  are  occa- 
sionally cases  In  which  the  evidence  proves 
without  doubt  that  the  traveler  should  have 
stopped.  In  the  latter  class  the  obligation 
to  stop  must  be  declared  as  matter  of  law 
by  the  court.  Railroad  Co.  v.  Wllley,  60 
Kan.  SIO,  58  Pac.  472.  In  ail  other  cases 
we  think  the  question  of  the  plaintiff's  Jus- 
tification la  omitting  the  precaution  should 
be  submitted  to  the  Jury. 

In  this  ease  there  Is  a  division  of  opinion 
whether,  on  the  facts  specially  found  by 
the  jnry.  Judgment  should  have  been  enter- 
ed for  the  defendant  notwithstanding  the 
general  verdict;  hence  we  do  not  express 
any  views  as  to  that  question. 

We  have  not  deemed  It  necessary  to  ex- 
amine other  claims  of  error,  except  one  as 
to  service  of  summons,  and  others  as  to  the 
mtOcteDcy  of  the  plaintiff's  petition  and  his 


evidence  In  chief.  These  claims  ore  not  well 
founded,  but  the  one  first  mentioned  Is,  and 
because  thereof  the  Judgment  of  the  comrt 
below  Is  reversed,  and  a  new  trial  ordered. 
All  the  Justices  concurring. 


^  (H  Kan.  29) 

ABESCROMBIE  r.  ABERCBOMBIE. 

(Supreme  Court  of  Kansas,  Division  No.  1. 
Jan.  U,  1902.) 

QENERAL  A rPEABANCE— ACTION  ON  FORBIGN 
JUDGMENT— DEFENSES. 

1.  An  appearance  ia  au  action  for  any  pur- 
pose other  than  to  challenge  the  Jurisdiction  of 
the  court  is  a  general  appearance  for  all  pur- 
poses of  the  action.  A  defeudant  in  an  action 
for  divorce,  alimoDy,  and  custody  of  children, 
entering  an  appearance  for  the  purpose  of  con- 
teatinir  the  right  of  plaintiff  to  the  custody  of 
the  children,  eiitera  a  general  appearance. 

2.  The  defendant  in  au  action  brought  in  this 
state  npon  a  judgment  rendered  in  a  sister 
state  may  defend  on  the  ground  that  he  was 
induced  to  submit  himself  to  the  iurlsdictioo  of 
the  court  of  the  sister  state  by  fraud  on  the 
part  of  the  plaintiff. 

(I^Uabua  by  the  Court) 

Error  from  district  court;  Ultchdl  coun- 
ty; R.  il.  Plckler.  Judge. 

Action  1^  ACary  £.  AberCTombie  against 
Jarrett  J.  Ab^romble.  Ju^ment  tor  de- 
fendant, and  plaintiff  brings  mw.  Af- 
firmed. 

Argued  before  DOSTER,  0.  J.,  and  JOHN- 
STON, SMITH,  and  GREENE,  JJ. 

Hayden  A  Hayden,  F.  J.  Knight  and 
Frank  A.  Lutz,  tot  plaintiff  la  error.  Clark 
A  Smith  and  A  O.  Mead,  ttx  defendant  In 

error. 

GREENE,  J.  The  plaintiff  and  defendant 
•were  wife  and  husband.  They  separated, 
and  the  plaintiff  took  up  her  residence  in 
EI  Paso  county,  Colo.,  where  she  brought 
suit  for  divorce,  alimony,  custody  of  their 
children,  and  attorney's  fees.  While  this 
action  was  pending,  plaintiff  commenced  an 
action  in  Mitchell  county,  Kan.,  for  alimony. 
She  tben  authorized.  In  writing,  her  Colo- 
rado attorneys,  Messrs.  Crowell  &  MePar- 
lln,  to  make  settlement  of  such  litigations. 
The  authority  was  as  follows:  "Compro- 
mise. Abercromble  v.  Abcrcromhle.  Colo- 
rado Springs,  Jan.  Ist,  1899.  My  attorney 
Is  hereby  Instructed  to  compromise  my  case 
fw  $1,750.00;  and,  if  necessary  to  effect 
compromise,  I  will  consent  to  the  two  boys 
to  be  left  to  the  Jurisdiction  of  judge.  Girl 
to  come  to  me,  of  course.  Me  to  get  the 
bill.  The  difference  between  fl,SjO.OO  and 
$1,750.00  is  to  go  to  my  attorney.  Should 
my  attorney  succeed  in  getting  a  larger  sum 
than  $1,750,  %  of  such  sum  Is  to  go  to  him; 
the  remaining  coming  to  me.  Mrs.  M.  E. 
Abercromble."  Mr.  J.  R.  Crowell,  of  said 
firm  of  attorneys,  came  to  Mitchell  county, 
with  this  authority,  for  the  purpose  of  ad- 
justing the  differences  between  plaintiff  and 
defendant  A  settlement  was  agreed  upon, 
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the  terms  of  which  are  as  follows:  "Upon 
the  execution  of  this  stlpolAtlon  the  defend- 
ant Is  to  pay  the  said  Orowell  &  McParlln, 
for  the  use  and  benefit  of  the  plaintiff,  the 
sum  of  f250.00,  and  Is  to  deposit  with  A,  O. 
Mead,  Esq.,  three  promissory  notes,— <nLe 
for  fl.000.00,  due  In  sixty  days,  one  for 
$40a00,  due  In  six  months,  and  one  for 
$450  due  in  one  year,— to  bear  lnt«*eBt  at 
the  rate  of  eight  per  cent  from  maturity. 
¥260.00  cash  to  be  deposited  with  said  A.  G. 
Mead,  which,  with  said  promissory  notes, 
iB  to  be  d^Tered  to  Crowell  &  McParlln  for 
the  use  of  the  plaintiff,  according  to  In- 
structions In  writing  accompanying  said  de- 
posit. The  plaintiff  Is  to  pay  all  costs  of 
this  court,  and  upon  the  receipt  A.  O. 
Mead  of  a  certified  copy  of  a  decree  of 
divorce  rendo-ed  In  said  district  court  of 
El  Paso  county,  Colorado,  this  stipulation 
Is  to  be  filed  in  the  district  court  of  Mitchell 
county,  Kansas,  and  Judgment  la  thereupon 
to  be  rendered  barring  each  of  the  parties 
hereto  from  all  Inters  In  the  property  of 
the  other.  The  ordw  made  by  the  district 
court  of  Mitchell  county,  Kansas,  on  the 
.9th  day  of  January,  1890.  la  to  be  deemed 
satisfied  on  the  p^m^t  of  said  $260.00. 
[Signed!  Crowell  ft  McParlln,  A.  G.  Mead, 
and  CIari£  A.  Smith."  During  the  time  this 
settlement  was  b^ng  negotiate  a  question 
arose  about  the  custody  of  the  two  boys. 
Mr.  Crowell  stated  that  be  could  not  make 
any  definite  agreement  concerning  the  cus- 
tody of  the  .boys,  but  Mrs.  Abweromble 
would  not  make  any  resistance  to  Mr.  Aber- 
cromble  getting  them  if  she  got  the  girl  and 
alimony;  that  some  evidence  ought  to  be 
produced  In  the  court  In  Colorado  which 
would  Justly  the  court  in  awarding  the 
custody  of  these  boys  to  the  defendant; 
that,  under  the  laws  of  Colorado,  divorce 
cases  were  tried  by  Jury,  but  the  court,  or 
Judge  thereof,  passed  upon  the  custody  of 
the  children;  that  these  depositions  would 
not  be  used  In  the  divorce  case,  but  defwd- 
ant  ought  to  have  some  one  there  to  Intro- 
duce these  depositions,  showing  Abercrom- 
ble's  fitness  to  have  the  custody  of  these 
boys,  in  case  a  controversy  arose  ov^  tb^r 
custody.  Pursuant  to  this  understanding  a 
stipulation  was  entered  Into  by  which  depo- 
sitions were  taken  for  such  puipose.  A  part 
of  that  stipulation  Is  as  follows:  "This  stip- 
ulation Is  not  to  be  considered  as  any  ap- 
pearance by  the  defendant  In  the  divorce 
proceedings,  but  solely  as  an  aK>eaiance 
upon  the  question  of  the  custody  of  the 
minor  children.  And  It  is  further  under- 
stood by  the  above-named  plaintiff  and  her 
representative  attomeye  that  John  H.  Sbeaf- 
or,  of  Colorado  Springs,  is  the  legally  au- 
thorized attorn^  for  the  above-named  de- 
fendant for  the  purpose  of  presenting  to  the 
court  the  character  of  the  defendant  as  to 
his  suitability  for  having  the  custody  of  said 
minor  dilldron,  and  for  no  other  purpose." 
The  defendant,  pursuant  to  said  agreement* 


paid  the  9250,  and  executed  and  d^oalted 
the  notes.  Depositions  were  taken,  which, 
together  with  the  stipulation,  were  filed  In 
the  office  of  the  clerk  of  the  district  court 
in  El  Paso  county,  Colo.,-on  January  13.  1899; 
On  the  30tb  day  of  January,  1889,  the  plain- 
tiff in  error  telegraphed  to  A.  J.  Mead,  at 
Belolt,  Kan.,  to  know  how  much  be  could 
realize  on  the  three  notes.  In  April  ot  the 
same  year,  plaintiff  notified  tiie  ^fe&dant's 
attorney  that  she  r^udlated  this,  agree- 
ment, and  refused  thereafter  to  be  bound 
by  It  She  also  dismissed  faer  action  t<x  aU- 
mony  In  the  district  court  of  Mitchell  cons- 
ty.  On  the  6th  day  of  July,  1889.  idaiutlff. 
by  her  attorn^B,  Messrs.  Lunjt,  Broods  ft 
WllccK.  caused  a  notice  to  be  served  on 
John  W.  Sbeafor,  as  follows:  "To  3.  W. 
Sheafor,  also  Known  as  John  W.  SheafiM', 
Attorney  for  the  Defendant:  TBka  notice 
that  on  Monday  next,  the  10th  day  of  July, 
A.  D.  1889,  at  2  o'clock  In  the  afternoon,  at 
the  Incoming  of  courts  or  as  soon  thereafter 
as  counsel  can  be  heard,  we  shall  apply  to 
the  above-mtltled  court  at  the  county  court 
house,  in  Colorado  Springs,  In  said  county, 
to  then  forthwith  set  down  regularly  for 
trial,  and  to  try,  bear,  and  determine,  the 
above-entitled  cause,  and  the  Issues  ^e- 
aented  by  the  plaintiff's  CMuplatnt  herein. 
When  and  where  you  may  be  present 
Lunt  Brooks  ft  Wilcox,  Attorneys  tor  Plsln- 
tiff."  Mr.  Sheafor  did  not  enter  an  appear- 
ance in  response  to  said  notice.  The  Colo- 
rado court  had  no  Jurisdiction  of  the  defend- 
ant, unless  It  obtained  such  Jurisdiction  1^ 
reason  of  the  defendant  having  filed  in  said 
court  the  stipulation  to  take  d^MWltions,  to- 
gether with  the  depositions  so  taken.  On 
the  10th  day  of  July  the  cause  was  called 
for  trial.   The  court,  upon  the  application 
of  plaintiff,  appointed  one  B,  h.  Kennedy  to 
appear  for  the  defendant   Mr.  Kennedy 
duly  appeared  In  pursuance  of  such  appoint- 
ment A  trial  was  bad,  and  Judgment  ren- 
dered for  the  plaintiff,  granting  her  a  de- 
cree of  dlvrarce,  the  care  and  custody  of  oil, 
the  children,  $200  annually  for  each  of  said 
children  until  each  asrived  at  the  a^  of  21 
years.  ¥2,000  for  the  support  and  mahite- 
nance  of  plaintiff.  9200  attraney's  fees,  aud 
for  costs  of  action.   Plaintiff  brought  suit 
on  a  transcript  of  that  Judgment  against 
the  defendant  In  the  district  court  of  Mitch- 
ell county,  Kan.  The  defendant  answered, 
setting  up— First  that  the  Judgment  ren- 
dered against  him  by  the  court  In  Colorado 
was  without  Jurisdiction;  and.  second,  that 
his  appearance  therein,  if  it  should  be  held 
that  the  stipulation  to  take  d^KwItlons  was 
an  appearance,  was  obtained  by  fraud  and 
misrepresentations  on  the  part  of  plaintiff. 
Upon  the  trUU,  Judgment  was  rendered  for 
the  defendant  below,  and  the  plaintiff  prose- 
cuted error  to  this  court 

The  three  material  questions  presented 
are:  (1)  Did  the  def^idant  below  submit 
himself  to  the  Jurisdiction  of  the  Colorads 
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court  for  all  purposes  of  -the  action  by  en- 
tering his  appearance  therein,  and  asking 
the  coort  to  award  him  the  custody  of  the 
two  boys?  (2)  If  he  did,  was  such  submis- 
sion obtained  by  the  false  and  fraudulent 
misrepresentations  of  the  plaintiff?  (3)  Can 
i  defendant  in  an  action  brought  <m  a  Judg- 
ment recovered  in  a  sister  state,  where  Ju- 
risdiction Is  obtained  by  fraud,  plead  such 
fmud  as  a  defense  In  an  action  brought 
thereon  in  Kansas? 

The  first  question  mnst  be  answered  Id  the 
afBrmatlTe.  By  this  stipulation  the  defend- 
ant appeared  in  the  Colorado  court  for  the 
purpose  of  UUgating  and  having  determined 
one  of  the  questions  Involved  In  that  lawsuit 
There  Is  no  conflict  In  the  authorities  that, 
vbere  one  appears  In  a  case  for  any  purpose 
other  tlian  to  object  to  the  Jurisdiction  of  the 
coart,  he  submits  hlms^  to  that  Jnrisdlctlim 
for  all  purposes  of  the  action.  The  conduct, 
however,  of  the  plaintiff  in  inducing  and  pro- 
curing the  defendant  to  enter  bis  appearance 
hi  said  court  Is  most  reprehensible.  The  de- 
fendant entered  into  the  agreement  of  settle- 
ment in  good  faith,  and,  as  made,  it  was 
irltbin  the  authority  given  by  the  plaintiff. .  He 
performed  his  agreement  under  the  stipula- 
tion, so  far  as  It  was  possible,  up  to  Che  time 
ibe  plaintiff  repudiated  It  When  he  entered 
into  this  stipulation  ft  was  understood  that 
there  was  no  unsettled  question  for  determi- 
nation by  the  Colorado  court,  except  the  cus- 
tody of  the  boys.  She  induced  him  to  be- 
lieTe  this,  and  for  this  purpose,  and  no  other, 
he  was  wllUng  to  submit  himself  to  the  Ju- 
risdiction of  that  court.  When  this  stipula- 
tion bad  been  secured  and  filed  in  that  court, 
and  after  she  had  received  a  part  of  the  eou- 
Blderation  at  the  agreement,  she  repudiated 
tbe  agreement  and  then  fraudulently  uses 
this  agreement  to  obtain  a  Judgment  for  all- 
nmiy.  We  have  no  hesitancy  in  saying  that 
the  defendant  was  indnced  by  fraud  and  mlB- 
i'^ires«ntatlons  to  enter  such  appearance  in 
the  C«lorado  court  It  was  as  much  fraud 
as  IC  she  had  telegraphed  or  written  him 
that  one  of  their  children  was  dangerously 
iU,  for  the  purpose  of  Inducing  him  to  come 
to  tbe  state  that  she  might  secure  service  of 
nunmona  upon  him.  Courts  will  not  sanc- 
tion such  conduct  nor  aid  one  In  securing  the 
fruits  of  an  advantage  tboa  fraudulently  ob- 
tained. 

It  is  u^ed  by  counsel  for  the  plaintiff  that 
l>y  filing  the  stipulation  and  depositions  in 
the  district  court  of  El  Paso  county,  Colo.,  on 
January  13,  1890,  Jurisdiction  was  then  giv- 
en that  court  over  the  defendant,  and,  juris- 
diction having  once  attached,  no  acts  of  the 
I^aintiff  thereafter,  however  fraudulent,  could 
oQst  that  Jurisdiction,  and,  as  she  did  not 
wpndlate  the  contract  imtll  after  that  time, 
it  tuDst  be  held  the  jurisdiction  was  properly 
obtained.  We  cannot  give  our  assent  to 
this  contention.  Where  fraud  once  appears, 
ft  permeates  the  entire  transaction.  A  single 
transaction  cannot  be  fraudulent  In  one  part 


and  innocent  In  another.  A  partf  who  seeks 
to  take  advantage  of  a  contract  or  agreement 
which  he  fraudulently  procured  will  not  be 
heard  to  say  that  up  to  a  given  point  he  act- 
ed in  good  faith  and  was  Innocent, — that  Is, 
up  to  a  point  where  the  advantages  were  all 
on  his  side,— and  that  a  fraudulent  Intent 
did  not  enter  his  mind  until  be  had  arrived 
at  a  point  in  the  transaction  where  it  was 
his  duty  to  perform  his  part  The  law  is 
that  one  takes  nothing  from  a  contract  or 
agreement  that  he  himself  has  tainted  with 
fraud.  The  law  will  operate  retrospectively 
to  defeat  proceedings  fraudulently  inaugurat- 
ed, althougli  done  under  tbe  color  of  au- 
thority. 

The  jurisdiction  of  the  Colorado  court  over 
the  defendant  having  been  obtained  fraudu- 
lently by  the  plaintiff,  It  would  be  an  anomaly 
In  the  law  for  this  court  to  assist  her  In 
reaping  the  fruits  of  her  fraudulent  conduct 
It  has  long  been  a  rule  of  this  court  that, 
where  Jurisdiction  of  a  defendant  has  been 
obtained  by  fraud  or  wrong,  he  may  appear 
In  the  action,  showing  such  fraud,  and  the 
coort  will  always  grant  relief.  If  this  is  true, 
can  there  be  any  well-defined  distinction  be- 
tween permitting  him  to  appear  In  the  orig- 
inal action  to  show  the  fraud,  and  In  allowing 
him  to  set  up  such  fraud  in  an  action  brought 
upon  a  Judgment  rendered  In  a  case  where 
Jiu:lsdlction  of  the  defendant  was  obtained 
by  fraud?  Can  a  valid  lawful  act  be  accom- 
plished by  an  unlawful  means?  This  court 
in  the  case  of  Van  Horn  v.  Manufacturing 
Co.,  3T  Kan.  523,  520,  15  Pac.  562,  5(H,  says: 
"The  only  thing  necessary  to  be  done  in  this 
case  is  to  affirm  the  Judgment  of  the  court 
below.  No  comment  is  really  necessary. 
The  plaintiffs  by  fraud  and  deceit  Inveigled 
one  of  the  defendants,  John  Wilson,  Into  the 
jurisdiction  of  the  district  court  of  Pawnee 
coxmty  for  the  purpose  of  obtaining  service 
of  summons  upon  him  In  an  action  intended 
to  be  brought  against  him  and  his  partner 
in  that  county.  Such  an  abuse  of  Judicial 
process  cannot  be  tolerated  in  any  court  of 
Justice."  The  principle  herein  announced 
was  reaffirmed  In  State  v.  Simmons,  39  Kan. 
2(t2.  18  Pac.  177;  State  v.  HaU,  40  Kan.  338, 
19  Pac.  018,  10  Am.  St  Rep.  200. 

The  fact  that  tbe  Judgment  sued  on  in  this 
case  Is  the  judgment  of  a  sister  state  can 
make  no  difference.  It  Is  only  when  Juris- 
diction Is  admitted  that  full  faith  and  credit 
should  be  given  to  the  Judgments  of  a  sister 
state.  That  the  Judgment  of  a  sister  state 
may  be  attacked  collaterally  on  the  ground 
that  Jurisdiction  was  obtained  fraudulently 
is  supported  by  many  authorities.  In  Wood  v. 
Wood,  7S  Ky.  624,  627,— an  action  upon  a' 
judgment  In  another  state,  where  Jurisdic- 
tion had  been  obtained  fraudulently,— the 
court  said:  "The  judgment  having  been  ren- 
dered by  an  inferior  court,  presumably  with- 
out general  Jurisdiction,  will  be  treated  as  a 
foreign  Judgment  •  •  •  But  whether  it 
be  treated  as  a  foreign  Judgment,  or  as  a 
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Judgment  ot  a  court  of  general  JuriBdlction 
reodered  la  a  sister  state,  and  therefore 
coming  within  the  constitutional  provision 
and  the  act  of  congress  in  regard  to  the  faith 
and  credit  to  be  given  such  Judgments,  is  im- 
material, as  It  Is  now  held  Iwth  by  the  state 
and  federal  courts  that  judgments  of  either 
character  may  be  collaterally  attacked  for 
want  of  Jurisdiction  of  the  subject-matter 
or  of  tbe  person,  regardless  of  recitals  In  the 
Judgment  or  record.  W'hart.  Confl,  Laws,  S 
811:  Kerr  v.  Kerr,  41  N.  Y.  272;  Hoffman 
V.  Hoffman,  40  N.  Y.  30,  7  Am.  Rep.  299; 
Thompson  v.  Whitman,  18  Wall.  457,  21  L. 
Ed.  897;  and  Knowles  v.  Coke  Co.,  19  Wall. 
09,  22  L.  Ed.  70.  It  Is  now  perfectly  well 
Hettled  that  the  Judgment  of  a  court  without 
Jurisdiction  of  both  the  subject-matter  and  of 
the  person  is  absolutely  void.  It  ts,  in  legal 
effect,  no  Judgiuent  No  rights  can  be  acquir- 
ed under  it,  and  no  rights  devested  by  It 
Whenever  such  a  Judgment  is  relied  upon  for 
any  purpose  or  In  any  way,  the  fact  of  the 
existence  of  jurisdiction  may  be  inquired 
Into.  The  only  serious  question  that  baa 
arisen  of  late  yeai-s  upon  this  matter  is  as  to 
whether  the  judgment  could  be  collaterally 
inquired  Into,  as  to  the  Jurisdiction  of  the 
person,  when  it  recites  on  Its  face  that  there 
was  service  of  process  or  personal  appeai> 
ance.  But  now  even  that  question  Is  prac- 
tically at  rest"  In  Dunlap  v.  Cody,  31  Iowa, 
SGI,  2(J2,  7  Am.  Kep.  129,  the  chief  Justice 
says:  "Do  the  means  used  to  obtain  juris- 
diction of  the  person  of  defendant  in  the 
courts  of  Illinois  amount  to  fraud?  It  would 
seem  that  this  question  scarcely  needs  dis- 
cussion. Fraud  consists  in  suggestlo  falsi  or 
the  suppresslo  verl.  Both  exist  here.  •  •  • 
An  enlightened  and  Just  administration  of  the 
law,  no  less  than  sound  public  morals,  con- 
demns such  practices,  and  demands  that  the 
client  whose  cupidity  could  sanction  •  •  ,  • 
such  a  purpose  should  '  •  •  be  dis- 
graced. Does  the  fact  that  the  jurisdiction 
of  the  person  of  tbe  defendant  was  obtained 
by  fraud  constitute  a  defense  to  an  action 
uiK>n  this  Judgment?  It  is  tbe  recognized 
law  of  this  state  that  when  jurisdiction  is 
properly  acquired,  fraud  In  the  obtaining  of 
a  foreign  Judgment  is  a  good  defense  to  an 
action  thereon.  Rogers  v.  Gwlnn.  21  Iowa, 
59,  and  cases  cited.  If,  then,  fraud  may  be 
shown  to  defeat  a  recovery  upon  a  foreign 
Judgment  when  tbe  Jurisdiction  is  undisput- 
ed, why  should  not  fraud  In  obtaining  the  Ju- 
risdiction be  followed  by  like  consequences? 
•  •  •  Ex  parte  Wilson,  1  Atk.  152.  Re- 
ferring to  these  authorities,  Shaw,  C.  J., 
says:  'These  cases,  therefore,  seem  to  estab- 
lish tbe  general  principle  that  a  valid  and 
lawful  act  cannot  be  accomplished  by  any 
unlawful  means,  and  whenever  such  unlaw- 
fiU  means  are  resorted  to  tbe  law  wlU  inter- 
pose and  afford  some  suitable  remedy,  accord- 
ing to  the  nature  of  the  case,  to  restore  the 
party  Injured  by  tliese  unlawful  means  to  bis 
ligbta."*  In  Durluger  v.  Moschlno.  93  lud. 


REPORTSB.  (Eao> 

495,  subdivision  1  of  the  syllabus  reads: 
"Where,  by  fraud,  one  Induces  another  to  go 
to  another  state  In  order  to  have  service  ot 
process  upon  him,  the  latter  can  safely  Ignore 
,  the  proceedings,  and  succesefully  resist  a 
suit  upon  any  Judgment  thus  obtained." 

It  fellows,  therefore,  that  the  Judgment  of 
the  court  below  Is  correct  and  must  be  af- 
flrmed.  All  the  Justices  concorrlnc. 


(M  KUL  to 
KAHM  et  nl.  v.  KLAUS. 

(Supr^ne  Court  of  Kansas,  Diviaion  No.  1. 
Jan.  U.  1902.> 

CONSTRUCTIVE   TRUSTEE  —  ACTION  FOR  »»■ 
LI  EF— LIMITATIONS. 

1.  A  woman  was  In  disagreement  with  her 
brother  over  a  tract  of  laud.  Her  brotim-in- 
law  advised  her  to  give  him  a  power  of  attor- 
ney to  manage  the  land  tot  her,  because,  aa 
he  said,  he  could  contend  better  with  her  broth- 

'  er.  He  gave  her  a  paper,  which  he  r^resmted 
to  be  such  instrament   Having  couodenoe  ia 

'  him  on  account  of  their  r^tionsnip,  she  rigaed 
tbe  paper  without  reading  it  It  was  in  reality 
a  deed  to  him  of  the  land.  Held,  he  became  a 
constructive  trustee,  and  was  bound  to  recou- 
vey.the  land,  and  account  for  its  rents  sad 
profits. 

2.  In  the  case  above  stated  the  action  to  de- 
clare the  trust  and  for  the  recovery  of  tin 
rents  and  profits  of  tbe  land  was  an  action  for 
relief  on  uie  ground  of  fraud,  and  could  not 
have  been  barred  until  tbe  lapse  of  two  years 
after  the  dlacoveiT  of  the  deception  practiced 
in  nrocnriiig  the  deed. 

3.  Courtney  v.  Staadenmeyer.  43  Pac.  758^  56 
Kan.  392,  54  Am.  St  Rep.  5Se.  ceafflnned  and 
followed. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Douglas  countyt 
S.  A.  Biggs,  Judge. 

Actlw  by  Annie  Klaus  agmlost  Fred- 
eric Katam  and  others.  Judgmmt  tor  plalii- 
tlff.   Dtfoidants  Ixtog  error.  AfiLnoed. 

Argued  before  DOSTER,  G.  J.,  and 
JOHNSTON.  SMITH,  and  GRBBNE,  JJ. 

Bishop  &  Mitchell,  for  plaintiffs  in  error. 
Brownell  &  Poehler,  for  defendant  In  error. 

DOSTER,  C.  J.  Wils  was  an  action  to  de- 
clare a  trust  in  land,  and  to  recover  the  rent* 
and  profits  of  the  land  from  tbe  trustee. 
Judgment  went  In  favor  of  tbe  plaintiff  on 
both  demands,  to  reverse  which  error  baa 
been  prosecuted.  Summarized,  the  uniiisput- 
ed  facts,  ajid  likewise  those  which,  although 
disputed,  were  of  necessity  ascw-talned  by 
the  court  and  Included  In  Its  general  finding, 
were  that  In  1872  one  Mary  Urban,  the  then 
owner  of  the  land,  executed  a  deed  of  It  to 
her  son-in-law.  Frederic  Kahm.  for  the  con- 
sideration of  $5o0.  This  deed  was  intended 
by  the  parties  as  a  mortgage  to  secure  tbe 
payment  of  the  sum  named.  Mary  Urban 
died  in  IS&l,  after  devising  the  land  to  ba 
daughter,  Annie  Klaus.  Trouble  arose  be- 
tween the  latter  and  her  brother  orer  the 
disposition  of  the  land  by  their  mother. 
Frederic  Kahm,  the  broth^-iu-law,  advised 
Annie  Klaus  to  give  him  a  paper  authorliinf 
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him  to  manage  tbe  land  tot  her,  because,  as 
he  salcU  he  could  better  deal  with  the  l«qtb- 
er  than  ahe.  She  assented,  and  he  gave  her 
a  paper  to  ^ecnte,  which  she  supposed  was 
a  power  of  attwney.  It  was  in  tact  a  deed 
of  the  land.  She  did  not  read  it  because  on 
account  ot  Jier  relatlonsbip  to  Kahm  she 
trusted  him,  and  assumed  the  paper  to  be  as 
agreed  on,  and  as  represented  by  htm.  She 
received  no  consideration  few  the  making  of 
this  instrument,  and  did  not  ^scorer  It  to 
be  a  deed  untU  1898,  whereupm  she  institut- 
ed the  action  mentioned.  From  the  above 
recite^l  of  facts  all  merely  evidentiary  mat- 
ter is,  of  course,  omitted. 

The  claim  of  the  plaintiff  In  enor  Is  that 
the  trust,  if  any,  was  an  express  trust,  and, 
not  being  In  writing,  was  vtdd.  Act  con- 
cerning 'VFrustB  and  Powers."  i  1.  This 
claim  is  untenable.  It  is  impossible  to  view 
the  acts  at  the  parties  In  tbe  ll^t  of  their 
Intention,  or  rather  lack  of  intention,  as  the 
creation  of  an  exiwesB  trust  There  was  no 
agreement  that  the  grantee,  XkObm,  should 
take  and  liold  the  titie  of  the  land  toe  the 
use  and  benefit  ot  the  grantor,  Elans.  The 
i^reement  was  that  be  should  manage  the 
hind  for  ber  as  her  agmt.  Instead  of  pro* 
curing  from  her  a  writing  fit  and  appn^rlate 
to  express  such  agreement,  he  procured  from 
ha  a  conveyance  of  the  title,  without  her 
knowledge  ot  the  character  ot  the  Instru- 
ment. Such  being  the  case,  he  became  a 
trustee  ex  malefido.  The  trust  which  arose 
out  of  the  transacticm  was  not  an  egress 
trust,  but  was  an  involuntary  or  canstructive 
trust,  or,  as  teemed  In  our  statute^  obb  which 
"arises  by  implication  of  law."  This  class 
embraces  all  those  Instances  In  whidi  one 
through  the  fraud  of  another  has  given  over 
bis  property  to  such  other  without  an  Inten- 
tion to  create  a  trust  relation.  In  such  in- 
stances equity  nevertheless  raises  or  implies 
a  trust,  and  holds  the  constructive  trustee  to 
an  account.  The  books  abound  in  cases  il- 
lustrating and  enforchig  this  doctrine.  New- 
dl  V.  Newell,  14  Kan.  202;  Fanners*  &  Trad- 
ers* Bank  r.  KImbaU  Milling  Co..  1  S.  D. 
388,  47  N.  W.  402,  86  Am.  St  Bep.  738;  Lar- 
nion  V.  Knight  140  UL  232,  29  N.  E.  1110, 
S3  Am.  St  Bep.  229.  So,  likewise,  gains  and 
profits  arising  from  property  impressed  with 
a  constructive  trust  fcdlow  such  trust  and 
inure  to  the  benefit  of  the  real  owner.  Far^ 
mere'  &  Traders*  Bank  v.  Kimball  Milling 
Co.,  supra.  The  above  decisions  and  many 
oth«^  apfaold  the  claim  of  the  defendant  In 
error  that  as  to  the  land  described  In  the 
deed  of  1884  and  the  rents  and  prcAts  ac- 
cruing therefrom  the  plaintiff  in  error  was  a 
trustee. 

Kahm.  the  trustee,  toc^  possession  of  the 
land  In  1880  through  a  tenant  and  paid,the 
rent  of  that  year,  and  also  part  of  the  rent 
of  188C,  to  Klaus.  Beginning  with  1887  he 
kept  the  wbcde  of  the  rent  himself,  but  made 
00  claim  of  title  until  1898.  Under  such  cir- 
CfunstanceB  the  plea  of  the  statute  ot  limita- 


tions was  no  d^ense.  The  tnvA  was  not 
discovered  by  Klaus  until  through  Kahni's 
assOTtion  of  title  the  real  nature  of  the  in- 
strument he  had  induced  the  former  to  ex- 
ecute was  disdosed.  The  action  was  then 
commenced  within  the  two  •years  requbed  by 
Civ.  Code,  i  18.  The  cause  of  action  for  the 
recoYery  ot  rents  was  governed  by  the  same 
period  of  limitation  as  the  one  to  declare  the 
trust.  They  both  were  founded  on  the  same 
transactiod.  Selbert  v.  Baxter,  36  Kan.  189, 
12  Fac.  934,  Is  hiapi^cabte,  because  In  that 
case  Oie  claim  for  rents  was  on  a  ctmtract 
which  the  law  implied  from  a  known  state  ot 
facts.  In  this  case  It  Is  on  an  obligation 
wbich  equity  Implies  or  creates  out  of  an  un- 
known and  fraudulently  concealed  state  ot 
facts. 

The  plaintiff  In  error  claimed  in  the  court 
below  that  the  deed  of  1872  made  to  him  by 
Mary  Urban  was.  as  it  purported  to  be,  a 
conveyance  of  the  land.  He  denied  the 
claim -of  the  defendant  In  error  that  It  was 
a  mortgage.  The  court  however,  found  It 
was  the  lattet  kind  of  Instrument  The 
plaintiff  In  error  now  claims  that  the  court 
should  have  foredosed  the  deed  as  a  mort> 
gage.  He  made  no  demand  tot  foreclosure 
in  the  court  below,  nor  bad  he  any  pleadings 
in  the  case  under  which  such  d«nand  could 
have  heea  made,  and  it  is  therefore  difficult 
to  perceive  how  such  relief  could  have  been 
awarded.  Whether,  under  such  <drcumstan- 
ces,  the  doctrine  of  estoppel  Xny  election  of 
remedies  applies,  we  need  not  determine. 
The  case  has  some  features  iSke  Bank  of 
Santa  F6  v.  Board  ot  Com*rs  of  Haskell  Co., 
61  Kan.  786,  00  Pac.  lOC^  However,  In  that 
case  the  claim  first  asserted  was  dmled 
without  an  adjudication  that  another  one  ex- 
isted. In  this  case  the  claim  first  asserted 
was  denied  tar  the  reason,  as  found  by  the 
court,  that  another  oae  did  exist  That  find- 
ing, however,  was  made  In  opposition  to  the 
theory  of  defendant  the  plaintiff  In  error 
here.  Notwithstanding  his  disavowal.  It 
could  have  been  made,  possibly,  the  basis  ot 
affirmative  relitf  In  his  favor  if  the  mort- 
gage found  to  exist,  or  rather  to  have  imce 
existed,  had  be«i  also  found  a  valid  and  sub- 
sisting Il«i.  But  It  was  not  nor  could  it 
have  been,  so  found.  It  was  26  years  okt  at 
the  time  the  present  action  was  begun.  Pre- 
sumptively, it  was  paid.  Courtney  v.  Stau- 
deumeyer.  36- Kan.  3^  43  Pac.  7S8,  64  Aul 
St.  Rep.  502.  Whether,  under  the  peculiar 
circumstances  of  the  case^  the  statute  of 
limitations  proper  applies,  Is  Immaterial. 
The  conmum-law  doctrine  of  iffesnmpthm  ot 
payment  does  i^ply  even  if  the  statute  does 
not 

Ab  mentioned  in  the  beginning,  we  have 
stated  only  the  ultimate,  not  the  evidentiary, 
tacts.  Counsel  for  i^alntiff  In  ema  contend 
that  the  court  below  erred  hi  Its  view  of  the 
evidence.  We  ourselves  could  wish  it  mwe 
strongly  preponderating  In  favor  of  defend- 
ant In  oTor,  because  written  instruments  on 
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whlcb  contractual  rights  are  founded  should 
not  be  Impeached  on  charges  ot  fraud,  save 
when  the  evidence  la  clear  and  satisfactory. 
Insurance  Co.  t.  Hammelsberg,  58  Kan.  631, 
60  Pac.  446.  That  rule,  bowerer,  Is  one  for 
file  trial  court  rtftber  than  this  court  The 
ordinary  rule  f or  ns  Is  that  wh«i  a  case  has 
been  tried  in  the  court  below  without  a  Jury, 
and  there  Is  some  testimony  In  proof  of  every 
ftict  necessary  to  sustain  the  gen^l  flndli^;. 
the  finding  will  be  upheld  without  undertak- 
ing to  review  the  evidence.  Wood  t.  Davis, 
12  Kan.  B75.  Some  mtaior  claims  of  error 
were  made.  They  relate  principally  as  to 
the  reception  or  rejection  of  evidence.  They 
are  not  well  founded. 

'  The  Judgment  of  the  court  below  Is  affirm' 
ed.  All  the  Justices  concurring. 


(64  Kan.  SS4) 

McAllister  t.  Houston. 

(Supreme  Court  of  Kanaaa,  DItIsIod  No.  2. 
Jan.  11,  1902.) 
APPEAL— PRESUMPTION— RBVIETW. 

Where,  in  an  action  to  recover  a  sun-  paid 
for  a  jndsment  snbseyueutly  set  aside  as  void, 
defendnnt  did  not  plead  that  the  order  settinft 
aside  the  judgment  was  erroncoui,  for  lack  of 
notice  to  the  one  who  bad  obtain^  the  judg- 
ment, or  on  the  trial  attempt  to  contest  the 
question  as  to  wliether  the  judgment  was  void, 
on  appeal  from  a  judgment  In  favor  of  plaintiff, 
it  will  be  assumed  that  the  judgment  was  void 
and  the  order  setting  it  aside  regularly  made. 

Error  from  district  court.  Anderson  coun- 
ty; S.  A.  Biggs.  Judge. 

AcUmi  by  D.  W.  Houston  against  James 
McAllister.  From  a  Judgment  In  favor  of 
plalntUC,  defendant  brings  error.  Affirmed. 

Argued  before  CUNNINGHAM.  ELLIS, 
and  POLLOCK,  J  J. 

Benson  &  Harris,  for  plabitifl  In  eETor. 
Kirk  &  Kirk,  for  defendant  In  error 

PER  CURIAM.  The  plalntKf  in  error 
owned  a  Judgment,  rendered  In  his  favor  In 
the  district  court  of  Anderson  county,  against 
one  GlfCord  McAfee.  E^fendant  In  errw 
bought  the  Judgment,  and  proceeded  to  en- 
force It  in  his  own  name,  as  he  had  exivess 
authority  to  do  by  the  terms  of  tbe  assign- 
ment. He  levied  on  laud,  sold  It,  had  the 
sale  confirmed  and  a  certificate  subject  to 
redemption  Issued  to  himself.  The  period  of 
redemption  would  have  expired  In  June,  1899, 
shortly  before  which  time  Gtftord  McAfee 
died,  but  before  his  death  be  had  ffied  a  mo- 
tion to  set  aside  tbe  Judgm^t  against  him- 
self, and  In  favor  of  McAllister,  as  void. 
One  Friedley  was  app<Hnted  administrator  ot 
tbe  estate  of  said  McAfee,  and  In  said  month, 
and  J\iat  one  day  before  the  ezplratl<m  of  the 
period  of  redemption,  a  motion  to  revive  the 
motion  made  by  McAfee  In  his  lifetime  wse 
heard  In  said  court,  defendant  In  error  being 
present  Such  motion  being  revived,  the 
court  forthwith  took  up  the  application  to 
set  aside  the  Judgment,  and  In  tiie  absence 


of  McAlllater.  and  without  notice  to  him.  eet 
tbe  same  aside  as  void.  The  record  does  not 
show  why  the  Judgment  was  so  void,  bat 
from  affidavits  filed  In  the  case  It  may  be 
inferred  that  the  court  found  McAfee  bad 
never  been  served  with  process,  or  made  a 
legal  appearance  In  tbe  case.  Shwtly  there- 
after Houston  brought  this  action  against 
McAllister  to  recover  back  the  money  be  bad 
paid  for  the  void  Judgment.  Tbe  case  was 
tried  by  tbe  court,  a  general  finding  was 
made  In  fttvor  of  the  plalntUI  therein,  and 
Judgment  was  rendered  for  Houston  and 
agaiust  McAlllater  for  the  amount  paid  Cor 
the  Judgment  and  Interest  Tbe  latter 
brings  error. 

Counsel  who  appear  here  for  plaintiff  In 
error  say  they  admit  that  If  the  Judgment 
was  void  the  money  paid  for  it  could  be  re- 
covered back,  but  th^  say  their  client  bad 
no  notice  of  the  proceedings  had  In  tiiat  case 
to  set  aside  the  Judgment  and  declare  it  void. 
However,  they  did  not  plead  such  want  <ii 
notice  In  liila  case  In  the  court  below.  They 
did  make  an  objection  at  the  trial  In  tbe  dis- 
trict court  to  the  reception  In  evidence  of  the 
order  of  the  court  setting  aside  tbe  Judgment 
because  the  same  was  not  t)indlng  npm  their 
client   They  cite  2  Jones,  Ev.  H  602-610. 
Section  607  (rf  the  anthority  dted  contains 
the  following:  "If  It  becomes  matf^lal  to 
show  that  a  Judgment  has  been  rendered,  al- 
though against  one  who  is  a  stranger  to  the 
pending  suit  the  record  may  be  offered  foi' 
that  purpose;  and  It  becomes  evidence,  not 
only  of  the  rendition  of  the  Judgment  bat  of 
Its  legal  effect"   It  Is  here  urged  on  briialf 
of  defendant  in  error  that  as  Houston  by  au- 
thority of  McAllister  used  the  lattffl's  name 
In  enforcing  the  Judgment  the  latter  must 
be  presumed  to  have  had  notice  of  any  pro- 
ceeding In  that  actltm.  We  do  not  stop  to 
Inanlre  whether  this  position  Is  tenable  or 
not  In  the  absence  of  a  proper  showing  to 
tbe  contrary,  the  presumption  Is  that  tbe 
Judgment  rendered  against  McAfee  was  void, 
and  that  the  court  below  acted  In  accordance 
with  law  In  so  holding,  and  that  presumption 
Is  strengthened  by  the  fact  that  the  plead* 
lugs  In  this  case  did  not  assert  that  the  or- 
der of  the  court  setting  aside  the  judgment 
was  erroneously  made,  and  by  the  further 
fact  that  In  the  court  below  the  plaintiff  la 
error  did  not  try  to  contest  the  question  as 
to  -whether  tbe  original  judgment  was  void  or 
not    It  may  be  assumed  tliat  for  want  of 
notice  the  order  setting  aside  the  Judgment 
was  not  binding  upon  plaintiff  In  error,  and 
that  he  could  have  contested  its  validity  In 
this  case,  or  In  a  proceeding  in  that  case; 
but  it  does  not  appear  that  he  attempted  to 
do  either.   Of  course  a  void  Judgment  may 
be  set  aside  at  any  time.  Hanson  v.  Wol- 
cott  10  Kan.  207.   As  before  hitlmated.  it 
must  here  be  presumed  that  the  Judgment 
recovered  by  plahitlff  In  errw  against  Mc- 
Afee was  void,  that  there  was  a  failure  at 
consideratlmi  moving  to  defendant  In  emff  la 
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the  sale  thereof  to  him,  for  which  reason  he 
could  recover  the  money  paid.  As  to  the  ob- 
jection that  the  judgment  of  the  court  below 
is  not  sustained  by  the  evidence,  It  Is  suffl- 
oieut  to  say  that  there  was  at  least  some  evl- 
(IfQce  to  sustain  it  as  to  every  essential  mat- 
ter In  controversy. 

The  judgment  of  tbe  court  bdow  Is  af- 
firmed. 


(M  Ku.  SM) 

TOPLIPF  T,  SHADWELIi. 

(Snpreme  Oonrt  of  Kansas,  DiTlsion  No.  2. 
Jan.  11,  1902.) 

TBNDOR  A9fD  PURCHASER— AOSN0T—A1TTHOR- 
ITY  OF  AGENT— EVIDBNCB. 

1.  The  issue  wu  whether  one  execntlng  a 
coBtract  on  behalf  of  a  landowner  for  tbe  sale 
of  the  laud  had  authority  so  to  do,  and  it  was 
shown  that  he  was  authorized  by  one  who  was 
engaged  in  rentioflr  property  and  collecting 
rents  for  the  laudowner.  Held,  that  the  re- 
ktiOBs  between  the  renting  agent  aud  the  own- 
er  were  not  sufficient  to  warrant  an  inference 
of  authority  to  empower  the  person  executing 
the  contract. 

2.  The  issue  was  whether  a  contract  for  the 
sale  of  laud  had  beeu  ratified  by  the  landown- 
er. By  the  terms  of  the  contract  a  warranty 
deed  should  have  been  executed  at  a  certain 
time,  and  about  that  time  a  special  warranty 
deed  was  forwarded  to  the  one  who  had  ex- 
ecuted the  contract  by  a  clerk  in  the  office  of 
one  who  bad  aathority  to  collect  rents,  etc.,'  for 
the  landowner.  The  purchaser  refused  to  ac- 
c^t  such  deed,  and  the  one  who  had  executed 
the  coutraet  returned  it  t6  the  sender.  Subse- 
gnently  a  letter  was  received  by  tbe  one  who 
had  executed  the  contract,  stating  that  the 
landowner  would  execute  no  other  deed,  sign- 
ed with  a  firm  name,  one  of  the  names  being 
the  same  as  'tbat  of  the  landowner,  bat  he  was 
not  shown  to  have  been  a  member  of  the  firm. 
BeU  that,  it  not  appearing  that  the  owner 
knew  of  the  contract,  no  ratification  was 
■bowo. 

Error  from  district  court,  Edwards  coun- 
ty; J.  El.  Andrews,  Judge. 

Action  by  WUllam  Shadwell  against  Eli- 
jah M.  Topllff.  From  a  judgment  Id  favor 
of  defendant,  plaintiff  appeals.  Reversed. 

Argued  before  CUNNINGHAM.  ELMS, 
and  POLLOCK,  JJ. 

Frank  H.  Foster,  for  plaintiff  In  error.  F. 
Dnnumt  Smltli  and  A.  C  Dyet,  for  defend- 
ant in  error. 

PER  CURIAM.  This  action  was  brought 
la  the  court  below  od  the  6th  dny  of  October, 
1899.  by  William  Shadwell  against  Elijah  M. 
Tot^IfT,  for  breach  of  contract  to  convey  real 
estate.  A  copy  of  the  contract  was  attached 
to  the  petition,  and  appears  to  have  been 
signed  "Elijah  M.  Topllff,  by  H.  C.  Bingham, 
agent."  The  only  Important  questions  pre- 
sented for  our  determination  are  whether 
there  was  any  evidence  to  sustain  the  find- 
ing of  the  jury  that  Bingham  had  authority 
from  ToplifC  to  execute  said  written  agree- 
meat  on  his  behalf,  or  whether  there  was 
any  competent  evidence  to  prove  a  ratifica- 
tton  of  the  contract  by  said  Topllff.  We  are 
satisfied  that  both  these  questltms  must  be 
WP.-85 


answered  In  the  negative.  Inferentlally  It 
appears  that  one  Sawyer  authorized  said 
Bingham  to  sell  the  real  estate,  but  there 
is  uo  evidence  that  Sawyer  had  authority  to 
BO  act  for  tbe  plaintiff  in  error,  and  it  may 
not  be  inferred  from  the  mere  fact  that 
Sawyer  was  engaged  In  renting  property  and 
collecting  rents  for  TopllfC.  By  the  terms 
of  the  contract  a  warranty  deed  should  have 
been  executed  on  September  1,  1899.  About 
that  time  a  special  warranty  deed,  amount- 
ing In  law  to  a  quitclaim  conveyance,  was' 
forwarded  to  said  Bingham  by  O.  C.  Bamer,' 
of  Manhattan,  Kan.',  who,  it  appears,  had 
been  a  clerk  In  the  office  of  Mr.  Sawyer,  the 
latter  having  probably  deceased  at  the  time 
tbe  deed  was  so  forwarded.  ^  he  bad  a 
right  to  do,  Shadwell  refused  to  accept  such 
a  deed,  and  Bingham  returned  the  same  to  . 
Bamer  on  September  8th.  Upon  the  trial 
of  the  cause  the  court  below,  over  the  ob- 
jections that  tbe  signature  was  not  proven, 
and  that  it  was  not  shown  that  Topllff  & 
Batchelder,  trustees,  were  In  any  wise  con- 
nected with  tbe  transaction  in  issue,  admit- 
ted In  evidence  the  following  letter:  "Trus- 
tees Series  R  Bonds,  New  Hampshire  Trust 
Company,  Manchester,  N.  H.  Sept.  14,  1899. 
10889.  H.  C.  Bingham.  Esq.,  Kinsley,  Kas. 
—Dear  Sir;  Tour  letter  of  Sept  8th  to  Mr. 
O.  C.  Bamer,  of  Manhattan,  Kansas,  with 
Inclosures,  has  been  forwarded  to  us  for  re- 
I^y.  We  note  that  the  party  to  whom  this 
property  was  sold  refuses  to  accept  the  spe- 
cial warranty  deed  which  we  forwarded, 
and  that  It  will  be  necessary  to  execute  a 
straight  warranty  deed.  This  request  we 
cannot  comply  with,  Mr.  Topllff  refusing  to 
execute  a  warranty  deed.  If  the  title  as 
shown  by  the  abstract  is  perfect,  we  see  no 
reason  why  the  purchaser  should  not  be 
willing  to  accept  the  deed  which  we  for- 
warded. In  any  event,  this  Is  the  only  deed 
that  Mr.  Topllff  will  execute,  and  if  you 
cannot  Induce  the  party  to  accept  the  same 
the  trade  will  have  to  fall  through.  We 
trust  that  this  will  not  be  necessary,  and 
that  you  can  close  the  sale.  We  return  you 
herewith  the  special- warranty  deed.  Yoiu^, 
truly,  Topllff  &  Batchelder,  Trustees,  per 
Bunton."  The  above  letter  was  all  in  type- 
writing, with  the  exception  of  the  words 
"per  Bunton."  Now,  it  Is  true  that  Bingham 
testified  he  received  that  letter  through  the 
mail,  but  there  was  no  competent  evidence 
In  the  case  showing  that  Topliff  &  Batchel- 
der. tmstees,  or  Bunton.  had  any  authority 
to  speak  for  Elijah  M.  Topllff,  and  Bing- 
ham testified  that,  with  the  exception  of 
the  receipt  of  that  communication,  he  had 
never  had  any  letter  from  Topllff  &  Batchel- 
der, or  from  Topliff.  There  was  no  proper 
evidence  that  Elijah  M,  Topllff  was  a  mem- 
ber of  the  firm  of  TopHfl  &  Batchelder.  It 
does  not  appear  that  any  letter  was  for- 
warded by  Topllff  with  the  deed  to  Bamer. 
Unless  we  Indulge  In  guessing,  It  is  Impos- 
sible to  ascertain  from  tbe  record  how  or 

Digitized  by  Google 


546 


67  PACITIO 


UIB4PORTEB. 


(Kan. 


by  whom.  If  at  all,  the  facts  in  relation  to 
the  written  a^eement  forming  the  basis  of 
this  action  were  reported  to  ToplilT,  and  it 
Is  difficult  to  surmise  a  reason  for  hoiding 
him  to  have  ratified  a  contract  of  the  ex- 
istence of  which  it  is  not  shown  he  was  ap- 
prised. Bank  r.  Draiie,  29  Kan.  311,  44  Am. 
Rep.  046.  The  rule  that  one  may  not  ratify 
a  part  of  a  contract  and  reject  it  In  part  has 
no  application  here,  and  It  Is  at  least  doubt- 
ful if  the  language  of  the  letter  quoted 
above,  even  if  TopUff  were  botmd  by  it, 
could  be  held  to  constitute  a  ratification. 

For  these  reasons  the  judgment  is  revers- 
edt  and  «  new  trial  granted. 


(S4  Kan.  lES) 

CUmENS'    NAT.   BAKK   OF  STEVENS 

POINT.  WIS..  V.  LARABBB  et  al. 
iSo^reme  Oourt  of  Kansas,  Division  Mo.  2. 
Jan.  11,  1902.) 

QENBRAIi  VERDICT— INC<»<8ISTBMt  FINDINGS 
— IMMATKRIAL  ISBUBS-REPLBVIN 
—JUDGMENT. 
1.  When  all  the  special  findings  of  s  jnry 
vitel  to  the  issue  presented  are  in  harmony 
wfth  a  genferal  verdict  for  the  plaintiff,  it  is 
enw  for  the  trial  court  to  award  judgment 
for  the  defeadaut  upon  findings  collateral  to 
the  issue,  such  findings  upon  collateral  facts 
not  being  destructive  of  the  general  verdict  or 
plaintiff's  right  of  recovery. 

•2.  When,  at  the  trial  of  an  action  in  replevin, 
it  develops  that  by  the  levy  of  the  writ  of  re- 
plevin property  has  been  brought  into  and  re- 
mains in  the  custody  of  the  court,  to  be  dis- 
poaed  of  upon  its  order,  to  which  property  ttie 
plaintiff  is  and  the  defendant  is  not  entitled  to 
possession,  it  is  the  duty  of  the  court,  in  dis- 
imsiu'g  of  the  same,  to  award  possession  to  the 
plaintiff,  where  it  belongs,  and  not  to  the  de- 
fendant, although  from  a  comparison  of  a  de- 
Bcriptioo  of  the  property  with  the  description 
given  in  the  pleadings  and  writ  of  replevin  it 
may  not  appear  that  such  descriptions  are 
identical. 

-  (Syllabus  by  the  Court.) 

Error  from  district  court  Stafford  coun- 
ty; Ansel  R.  Clartc,  Judge. 

Action  by  the  Citizens'  National  Bank  of 
Stevens  Point,  Wis.,  against  J.  D.  Larabee 
and  Josepb  Splckard.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Reversed. 

Argued  before  CUNNINGHAM,  ELLIS, 
and  POLLOCK,  JJ. 

Prigg  &.  Williams  and  Mosely  &  Dlxou, 
for  plaintiff  in  error.  J.  W.  Rose,  Geo.  A. 
Vandeveer,  and  F.  L.  Martin,  for  defendants 
in  error. 

POLLOCK,  J.  Action  In  replevlo,  brought 
by  ttie  Citizens'  National  Bank  of  .Stevens 
Point,  Wis.,  herein  called  the  "Bank," 
against  J.  D.  Larabee  and  Josepb  Si^ckard. 
to  recover  possession  of  66  head  of  cattle. 
The  bank  based  its  right  to  possession  upon 
a  chattel  mortgage  executed  to  it  by  cme 
Alonzo  Collins,  a  copy  of  which  mortgage 
was  attached  to  and  made  part  of  the  peti- 
tion. A  writ  of  replevin  was  issued,  and 
the  sheriff  executed  the  same  by  seizing  66 
head  of  cattle  thereunder.   No  redelivery 


Ixmd  having  been  given,  the  cattle  were 
turned  over  to  the  bank.  Splckard  answer- 
ed by  general  denial,  and  also  disclaimed 
any  Interest  in  the  cattle  exc^t  the  right 
of  possession  for  Larabee  and  one  Sell 
Boebme.  Larabee  defended  his  rights  to 
possession,  and  filed  a  cross  petition  based 
upon  a  chattel  mortgage  executed,  to  blm 
by  Alonzo  Collins.  At  the  trial  it  was  ad- 
mitted by  both  parties  that  of  the  "cattle 
seized  under  the  writ  Boebme  had  recovered 
and  was  entitled  to  the  possession  of  30 
head,  and  the  trial  proceeded  as  to  the  re- 
maining 2Q  head.  The  evidence  is  not  in 
the  record.  There  was  a  general  verdict  for 
the  bank.  The  jury  also  returned  special, 
findings.  Upon  motion  based  upon  the  find- 
ings the  court  wdered  20  head  of  the  cattle 
returned  to  defendant  Larabee.  The  bask- 
brings  error. 

The  sole  Question  In  this  case  for  our  de- 
terminaticm  Is,  are  the  special  findings  of 
the  jury  so  consistent  with  each  other  and 
so  inconsistent  with  the  general  verdict  as 
to  warrant  the  court  in  ordering  the  return 
of  the  20  head  of  cattle  to  the  defendant 
Larabee,  notwithstanding  the  general  ver- 
dict! The  rule  to  be  applied  In  construing 
special  findings  of  a  jury  in  connectlcra  with 
a  general  verdict  for  plaintiff,  as  announced 
by  this  court,  is:    "(1)  It  Is  the  duty  of  the 
trial  court  to  harmonize  the  same  with  on« 
another  and  the  general  verdict  if  possi- 
ble.   (2)  If  found  to  be  inconsistent  with 
one  another,  or  consistent  with  one  an- 
other and  inconsistent  with  the  general  find- 
ing, but  not  destructive  of  plaintiff's  rlig^t 
of  recovery,  the  coiurt  siwuld  order  a  new 
trial.  (3)  If  consistent  with  one  another,  and 
both  inconsistent  with  the  general  finding 
and  destructive  of  plaintiff's  right  of  recov- 
ery, judgment  should  be  entered  tliereon  for 
defendant"   Anderson  v.  Pierce,  62  Kan. 
756,  61  Pac.  633;  Rdllway  Co. .  v.  Rltz,  33 
Kan.  404,  6  Pac.  533;  Railway  Co.  v.  Fray, 
43  Kan.  750.  23  Pac.  1039;  Kansas  aty  v.' 
Slangstrom,   53   Kan.    431.    36   Pac.  706. 
Hence  In  this  case  it  was  the  duty  of  the 
trial  court  to  harmonize  the  special  findings 
made  with  the  general  verdict  it  posalble. 
as  there  inheres  In  the  generid  v»dict  a^ 
general  finding  of  every  fact  essential  or 
necessary  to  support  the  verdict  and  the 
general  verdict  is  only  overcome  where  tbct 
jury  are  requested  to  and  do  find  some  spe- 
cific fact  essential  to  support  the  genoah 
verdict  In  opposition  thereto.   Examined  by 
this  light  are  the  special  findings  of  tlie 
Jury  in  the  case  at  bar  ctmslstent  with  eaeli 
other,  and  so  inconsistent  with  tiie  general 
verdict  for  the  bank  as  to  be  destructive  of 
the  right  of  tbe  bank  to  recover  the  20  head 
ot  cattle  in  dispute,  and  warrant  an  order 
returning  the  same  to  the  possession  of  Lar- 
abee?  We  think  not  The  foundation  of 
the  bank's  claim  to  tbe  cattle  is  its  chattel 
mortgage.   This  mortgage  forms  a  pert  d 
the  jjietiUon.  In  answer  to  interrogatory  16 
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the  ivry  find;  indirect,  that  tbe  26  head  of 
cattle  In  controvemy  were  coTered  by  this 
niHitgace.  In  answer  to  intem^tory  9 
tbe  Jnry  find  the  20  head  ot  catUe  wdered 
Ktorned  to  the  posaession  of  Larabee 
not  coToed  by  bis  mortgage.  These  fliid< 
iDga  are  In  direct  harmony  with  the  general 
rerffict,  and  ftre.  eoncluslye  of  the  ultimate 
issue  In  the  case;  tbat  Is, '  the  i:ight  of  the 
parties  to  the  cattle  under  th^  respective 
mortgages.  True,  by  a  compaiteop  QiadQ 
betwem  finding  1,  which  attempbi  to  give 
w  exact  description  of  (9<di  animal  recov- 
ered  by  Boehme,  and  which  despriptttm  the 
jury  say  Is  correct,  and  finding  Ko.  11,  which 
attempts  to  give  an  exact  descrlpUwi  of  each 
animal  as  made  by  the  cashier  of  the  bank 
from  a  deposition  In  the  case,  and  which 
the  Jury  say.  In  response  to  the  direct  ques- 
tion, is  a  Bobstantlal  description  of  the  cat- 
tle seised  by  the  sherlif  under  the  writ.  It 
appears  that  only  the  description  of  6  bead 
out  <a  the  26  bead  of  cattle  remaining  after 
the  recovery  of  30  head  by  Boehme  remains 
oat  <tf  the  66  head  for  whldi  the  action  was 
bronght  and  aa  described  in  the  writ  of 
replerln.   This,  however.  Is  not  Important 
The  facts  here  found  are  n<^  vital  or  fata! 
to  the  Issue.  The  practice  of  submitting 
v«y  loigthy  and  involved  findings  calling 
tor  a  direct  answer  In  any  case  is  not  to  be 
racoaraged,  and  more .  especially,  as  In  this 
case,  upon  matters  collateral  to  tbe  exact 
Issue.   Tbe  description  given  in  the  writ  of 
replevin  is  for  the  guidance  of  the  officer 
executing  the  writ   Under  this  writ  the 
sheriff  seized  the   cattle  In  controTersy, 
■which  the  jury  find  were  covered  by  the 
bank's  mortgage.  This  mortgage  formed  the 
basis  of  tbe  bank's  petition,  and,  even  if 
tbers  had  been  a  variance  in  tbe  proof  be- 
tween the  description  of  the  cattle  in  tbe 
petition  or  In  the  writ  and  the  evidence,  it 
wonid  be  the  duty  of  the  trial  court  to  per- 
mit an  amendment  correcting  such  vari- 
ance, If  material.   Again,  this  being  an  ac- 
tios in  replevin,  and  the  20  head  of  cattle 
In  dispute  having  come  into  the  custody  of 
the  law  In  this  case  by  virtue  of  tbe  levy 
of  the  writ  of  replevin,  it  became  the  duty 
of  the  court  to  dispose  of  them  under  its 
veder.  The  jury  having  found  the  bank  to 
be  entitled  to  possession  and  tbe  defend- 
ant to  be  not  entitled  to  the  possession  of 
the  same.  It  was.  error  for  the  court  to 
award  possession  to  defendant  irrespective 
of  the  fact  aa  to  whether  these  cattle  might 
or  might  not  have  been  identified  by  the 
description  In  the  pleadings.  If  in  fact  as 
the  jury  found,  the  bank  was  and  the  de- 
fendant was  not  entitled  to  possession  by 
virtue  of  their  respective  mortgages.  Wells, 
BepL  H  483,  496:   Cobbey,  Repl.  S  1224  et 
seq.   We  conclude  the  special  findings  in 
this  case  material  to  its  determination  to  be 
In  harmony  with  the  general  verdict  and 
that  the  trial  court  erred  in  ordering  the  20 


head  ot  cattle  to  be  returned  to  tbe  defend- 
ant 

The  Judgment  is  revoned,  with  direction 
to  overrule  the  motion  .of  defendant  Larabee 
for  a  return  pf  the  20  head  (tf  cattle  upder 
the  speciiU  findings,  and  with  direction  to 
Miter  judgmoit  in  favor  ot  the  bank  and 
iMfOlust  tbe  defendants  upon  the  general  ver- 
dict AU  the  Justices  .concnrrinK 


(64  Kan.  187) 

ATCHISON,  T.  &  S.  F.  R.  CJO.  v.  OSBORN. 
(Supreme  Conrt  of  Kausaa.    Jan.  11,  1902.) 
EVIDBNCE  AT  FORMER  TRIAL. 
The  testimony  of  a  witness  given  at  a 
former  trial,  and  which  was  tdken  and  pre- 
served by  an  official  stenographer  of  the  court 
as  the  law  directs,  is  admissible  in  evidence 
where  it  appears  that  tbe  witness  ia  oat  of  the 
jurisdiction  of  the  court  and  beyond  the  reach 
of  its  process. 
(Syllabus  by  the  Court.) 

In  bane.  Error  from  district  <!ourt.  Harper 
county;  G.  W.  McKay.  Judge. 

Action  by  M.  H.  Osbom  against  the  Atchi- 
son, Topeka  &  Santa  F6  Railroad  Company. 
Judgment  for  plaintiff.  Defendant'  tnlngs  er- 
ror.  Reversed.  . 

A.  A.  Hurd  and  O.  J.  Wood,  for  plaintiff 
in  error.  Sankey  &  Campbell,  for  defendant 
in  error. 

JOHNSTON,  J.  This  action  was  brought 
by  M.  H.  Osbom  against  the  Atchison,  To- 
peka &  Santa  F6  Raihnad  Company  to  re- 
cover damages  for  the  destruction  of  wheat 
by  flre  alleged  to  have  been  negligently  start- 
ed by  the  railroad  company.  The  first  trial 
resulted  In  n  judgment  In  favor  of  O^orn, 
which,  upon  review,  was  set  aside,  and  the 
case  was  remanded  for  another  trial.  Rail- 
road Co.  V.  Osbom,  58  Kan.  768,  51  Pac.  286. 
At  the  second  trial  the  testimony  of  three 
persons  who  had  testified  on  the  first  was 
offered  by  tbe  railroad  company,  and  was  re- 
jected; and  this  ruling  Is  the  principal  error 
assigned  for  reversal  by  the  company,  which 
was  again  the  losing  party.  It  was  shown 
that  the  witnesses  were  beyond  the  Jurisdic- 
tion of  the  court  and  the  reach  of  its  pro- 
cess, and  that  one  of  them  resided  in  an- 
other stat^.  It  was  agreed  that  the  persons 
referred  to  were  called  as  witnesses  on  the 
former  trial,  that  they  were  examined  by 
defendant  and  cross-examined  by  plaintiff, 
and  that  their  testimony  was  taken  down  by 
the  official  stenographer,  who  appeared  with 
the  same  jready  to  testify,  and  that  he  was 
then  able  to  read  the  notes,  and  would  testi- 
fy that  they  were  correct  The  offered  testi- 
mony was  unquestionably  material  and  per- 
tinent to  the  issues  In  the  case,  aud  we  think 
it  should  have  been  received.  Under  tbe 
general  doctrine  governing  the  admission  of 
such  testimony  it  was  early  decided  that  the 
testimony  of  a  deceased  witness  upon  a  for- 
mer trial  between  the  same  parties  was  ad- 
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mtBBlble,  and  tbat  it  was  not  necessary  to 
giTe  tbe  exact  words  oC  tbe  witness,  bat  It 
was  siiiflcleDt  to  prove  the  substance  of  such 
testiihony.  Gannon  r.  Stevens,  13  Kan.  .447; 
Railroad  Co.  v.  Jones,  84  Kan.  448,  8  Pac. 
730.  The  rule  was  upheld  In  a  criminal 
case,  wherein  the  personal  presence  ot  the 
witness  Is  of  great  Importance.  State  r.  Wil- 
son, ai  Kan.  189,  36  Am.  Bep.  257.  It  was 
there  held  that  the  admissibility  of  the  tes- 
timony dep«ided  upon  two  essentials,— one 
that  It  was  ^ven  la  a  Judicial  .proceeding 
between  the  same  parties  upon  the  same  sub- 
ject of  inquiry;  and  the  .other  that  there 
was  OKMHtunity  and  power  to  cross-examine. 
As  an  atttfaority  the  court  cited  1  GreesL 
Et.  S  103,  where  the  learned  author  holds 
that  the  mle  as  to  deceased  witnesses  is 
Equally  applicable  to  witnesses  who  are  out- 
tide  of  the  Jurisdictlcm  of  tbe  court  and  out 
of  the  reach  of  Its  process.  The  rule  laid 
down  by  Ore^eaf  was  recognized  in  the 
case  of  GUmwe  t.  Butts.  61  Kan.  315,  69 
Pac.  6*5,  where  the  court  had  under  con- 
sideration the  admission  of  a  cofpy  of  a  lost 
deposition.  It  was  there  said  that  "tbe 
tKoA  of  modem  anttioritles  la  to  the  effect 
that  if  the  witnm  is  dead,  is  out  of  tbe 
jurisdiction,  or  cannot  bei  found  after  dill- 
gent  aeardi.  or  to  insane^  ald^,  or  incapaUe 
to  testify,  ex  has  been  snbpfenaed  but  ap- 
pears to  bare  been  k/egt  away  by  tbe  ad- 
verse party,  his  testlmoi^  given  at  a  former 
trial  may  be  rec^ved."  The  nvreme  court 
of  Michigan  holds  that  a  wltneaa  who  is  be* 
yond  tbe  jurisdiction  of  tbe  court  to  to  all 
Intents  and  purposes,  so  far  as  the  parties 
to  tbe  litigation  an  ctmc^ed,  legally  dead. 
The  process  of  the  court  can  no  mare  reach 
him,  and  the  parties  can  no  mwe  avail  them- 
selves of  his  penHMtal  presence,  than  If  he 
were  In  fact  dead.  Howard  v.  Patrick.  88 
Mich.  790.  While  there  Is  some  diversity  of 
Judictol  opinion  as  to  the  admissibility  of 
testimony  given  by  a  witness  on  a  former 
trial,  the  great  weight  of  authority,  we  think, 
sustains  the  Greenleaf  rul&  Minneapolis 
Mill  Co.  V.  Minneapolis  &  St  U  By.  Co.,  51 
Minn,  aw,  63  N.  W.  639;  People  v.  Devine, 

46  Cal.  46;  City  of  Omaha  v.  Jensen.  85  Neb. 
68,  52  N.  W.  833,  37  Am.  St  Bep.  432;  Toung 
V.  Sage  (Neb.)  60  N.  W.  813;  Perrln  v.  WeUs 
(Pa.)  26  AtL  5*3;  Maglll  v.  Kauffknan,  4 
Berff.  &  U.  317,  8  Am.  Dec;  713;  Reynolds 
T.  Powers,  96  Ky.  481.  29  S.  W.  209;  Shackel- 
fonl  V.  State,  33  Ark.  S30;  Sneed  v.  State, 

47  Ark.  180,  1  S.  W.  68;  Mattoz  v.  V.  S., 
15  Sup.  Ct  337,  80  L.  Ed.  409;  .Brown  v. 
XAetars,  79  Bl.  5*^^;  Sullivan  v.  State,  6  Tex. 
Aj^  810,  ^  Am.  B^.  580;  Dean  v.  State, 
89  Ala.  47,  8  South.  38;  Reese  V.  Mining  Go. 
(Utah)  64  Fac.  768;  Emerson  v.  Burnett 
<(3olo.  App.)  62  Pac.  762.  l^e  [ffovlBion  made 
by  statute  for  the  taking  of  d^KtsltlmB  does 
not  militate  against  tbto  rule.  Testimony 
taken  down  word  for  wwd  at  a  fonn«>  trial, 
and  preserved  as  Uie  law  provides.  Is  evi- 
dence of  at  least  as  high  a  grade  as  a  dei;>o- 


sitlon.  Tbe  teetlroouy  Is  taken  In  apea  court. 
In  the  pres»)ce  of  parties  and  witnesses,  un- 
der tbe  eye  and  supervision  of  tbe  Izlal 
Judge,  where  there  Is  full  opportunlQr  to  ex- 
amine and  cross-examine  the  witness,  to 
search  hte  motives,  appeal  to  bis  conscloice, 
and  test  bis  recoU^ctlMk  and  the  accuracy  <tf 
his  statemmta.  So  taken,  It  must  be  as 
high  an  order  of  testimony  as  a  deposltl<m 
taken  nptm  interrogatories  In  tbe  private  of- 
fice of  a  notary  public  or  other  like  officer 
in  some  town  or  dty  remote  tnm  the  one 
in  which  the  trial  to  had.  Und^  our  system, 
where  tbe  words  of  a  witness  are  taken  as 
th^  fall  from  his  lips,  and  are  recorded  1^ 
an  official  stenographer,  who  perfwms  hto 
duties  under  tbe  sanction  vC  an  oatli,  the 
fiTitten  testimony,  being  xiceeerved  as  the 
statute  directs,  to  likely  to  be  man  satis- 
factory and  reliable  than  that  takra  In  the 
form  of  a  deposition.  Tin  value  of  testi- 
mony taken  and  pnaa^nA  under  the  nudem 
system  Is  -  w^  Ulnstrated  In  Wrl^t  v. 
Wiight  58  Kan.  025.  50  Pac.  444.  where  it 
was  held  that  "an  offldal  court  stenogra- 
jpher,  who  has  conectty  taken  tbe  testUncmy 
of  a  witness,  may  read  bis  notes  of  such 
testimony  as  evld»ce  upon  a  subsequent 
trial,  altbeufi^  he  has  no  IndgMndent  recol- 
lectlrai  of  such  testimony,  and  can  r^te  the 
same  only  by  reading  fato  notes  thereof." 
See,  also,  Eknerson  v.  Burnett,  mpn^  The 
fact  that  since  the  first  trial  new  facts  may 
have  come  to  light  which  wotdd  affect  the 
examination  of  the  witness  or  the  value  of 
hto  testimony,  to  no  objection  to  the  admis- 
sion of  hto  testimmiy  glv«i  at  a  former  trial, 
and  which  was  property  taken  and  preserved. 
Such  an  exigency  might  arise  if  the  testi- 
mony were  takoi  by  depositiMi.  and  the  fact 
that  additional  InformaUfm  was  received,  or 
that  addlttmial  testimony  by  the  witness  was 
a  necessity,  would  not  r«ider  the  deposition 
first  taken  InadmlatiUe.  The  fact  that  adr 
dltitmal  testimony  of  a  witness  to  takoi  can- 
not affect  the  admlsidblUty  of  tormet  testi- 
mony, whether  taken  In  or  out  of  court 

A  number  of  other  objections  are  made  to 
the  rulings  of  the  trial  court  but  we  find 
no  substantial  enor  In  any  of  tbem.  Fwr 
the  errw,  however,  of  excluding  testimony 
takra  on  the  f  onner  trial,  the  Judgmmt  must 
be  reversed,  and  the  cause  remanded  for  a 
new  trial.  All  the  Justices  concurring. 


{S4  Kan.  170) 

HULL  V.  JOHXSTOX.  Sheriff,  et  aL 
(Snjmme  Court  of  Kansas,  DiTision  No.  8^ 
Jail.  11,  1902.) 
TAXATION— PROPERTY  SUBJECT. 
The  provisions  of  cliapter  24S,  Iaws  1899. 
the  title  of  wliifh  chapter  is  "An  act  providing 
for  tbe  assessment  and  taxation  of  property 
in   certain  chaen,"  do  not  apply  to  property 
brouglit  into  a  county  by  a  resident  thereof 
after  the  Ist  of  March,  where  auch  resident 
had  fully  listed  all  of  his  property  for  taxatiw 
under  the  general  tax  laws  of  the  state. 
(SyUabus  by  the  Court) 
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Error  from  court  of  af^^eals,  Soutbern 

departmeot,  Central  division. 

Action  by  F.  H.  Hull  against  William 
Johnston,  sheriff  of  Greenwood  county,  and 
the  Doard  of  county  commissioners.  Judg- 
ment for  defendants,  and  plaintiff  brings 
en-or.  Beversed. 

Argued  before  CUNNINGHAM,  GREENE, 
and  POLLOCK,  JJ. 

W.  8.  MarUn  and  B.  P.  Kelley*  for  plain- 
tiff in  error.  X.  C.  Turner,  Co.  Att7«  Cor 
defeodauts  in  error. 

CUNNINGHAM,  J.  This  was  an  action 
by  plaintiff  In  error  against  the  sheriff  and 
board  of  county  commissioners  of  Green- 
wood county  to  enjoin  the  collection  of  a 
tax  levied  upon  350  bead  of  cattle  owned  by 
lilm.  The  district  court  sustained  a  de- 
murrer to  plaintiff's  petition,  and  rendered 
Judgment  against  bim  for  costs.  This  Judg- 
ment was  aiUrmed  by  the  court  of  appeals, 
(63  Pac.  455),  from  which  Judgment  pro- 
ceedings In  error  were  talcen  to  this  court; 
tbe  Judgment  InrolTliv  the  tax  laws  of  the 
state. 

The  facts,  as  shown  by  plaintlETs  petition, 
are  as  follows:  The  plaintiff,  Hull,  was  on 
May  1,  1899,  and  for  several  years  prior 
thereto  had  been,  an  actual  resident  of 
Greenwood  county,  Kan.  All  of  the  prop- 
erty which  he  owned  on  March  1st  of  that 
year  was  properly  listed  for  taxation  as 
provided  by  the  general  laws  relative  to  tax- 
ation. About  May  1,  1889,  he  purchased  the 
350  head  of  cattle  in  controversy  in  the 
state  of  Texas,  and  shipped  them  to  bis 
bome  in  Greenwood  county.  These  cattle 
were  kept  there  during  the  summer,  and 
some  time  before  September  1,  1899,  the 
assessor  of  the  township  of  plaintiff's  res- 
idence assessed  them  for  taxation.  This  is 
file  tax  sought  to  be  enjoined.  It  was  as- 
sessed imder  the  provisions  of  chapter  248 
of  the  Laws  of  1899,  which  the  plaintiff 
claims  are  not  applicable  to  the  facts  of 
this  case,  and  do  not  authorize  the  levy  im- 
posed. That  act  is  entitled  "An  act  provid- 
ing for  the  assessment  and  taxation  of  prop- 
erty in  certain  cases."  This  title  implies 
that  there  are  certain  cases '  to  which  the 
tax  laws  then  in  existence  did  not  apply,  or 
at  least  for  which  they  did  not  adeq\iately 
provide.  This  purpose  must  be  considered 
In  connection  with  the  language  of  the  act 
We  may  also  t&\ie  into  consideration  the 
well-known  evil  which  it  was  designed  to 
cure,  and  that  the  lawmaliers  thereby  pur- 
posed to  provide  a  method  in  such  cases 
whereby  such  property  should  be  taxed. 
Nonresidents  were  in  the  habit  of  bringing 
Into  this  state  personal  property  after  the 
Ist  of  March,— the  time  flied  by  the  general 
law  as  the  date  at  which  to  tax,— and  then 
before  the  next  March  to  remove  it,  and 
thus  wholly  escape  taxation;  this  being  es- 
pecially true  with  reference  to  live  stock 
brought  Into  the  state  fw  graslng  purposes. 


We  should  also  inquire  whether  the  plaiu- 
tifiTs  case  Is  adequately  provided  for  in  the 
general  law.  Now,  If  we  shall  read  sectifms 
1,  2,  and  3  in  the  light  of  these  consident- 
tlons,  we  think  It  must  clearly  appear  that 
the  plaintiff  did  not  fall  within  the  provi- 
Blous  of  this  chapter.  In  the  Qrst  place, 
there  is  no  occasion  for  it  to  api^y  here. 
He  had  fully  and  satisfactorily  discharged 
his  obligation  to  the  state,  for  all  of  his 
property  had  been  taxed.  His  was  not  one 
of  the  "certain  cases"  sought  to  be  pro- 
vided for  in  chapter  248.  While  more  ex- 
plicit language  could  have  been  used,  It 
seems  to  us  apparent  that  the  language  of 
neither  section  1,  2,  nor  3  was  intended  to 
apply  to  cases  of  this  sort.  If  this  language 
is  read  in  the  light  of  the  object  to  be  ac- 
complished,—the  light  which  illuminated  the 
mind  of  the  legislator,  and  in  which  we 
must  read  It,— It  will  be  seen  that,  while 
some  general  language  is  used.  It  Is  general 
only  in  the  sense  of  covering  everything 
within  Its  scope  and  purpose,  which  scope 
and  purpose  were  to  catch  and  tax  perswis 
and  their  propei'ty  which,  under  the  provi- 
sions of  the  law  already  in  existence,  were 
not  bearing  their  legitimate  share  of  the 
public  burdens.  No  portion  of  the  general 
law  was  repealed.  No  cases  therein  pro- 
vided for  were  Intended  to  be  again  cover- 
ed; but  by  sections  1  and  2  personal. [^(^ 
er^  which  had  theretofore  escaped  taxatl<»i 
was  laid  hold  of  for  the  purposes,  of  taxa- 
tion, while  in  section  3  is  found  a  concession 
to  those  who  should  become  actual  residents 
after  March  Ist  With  this  interpretation, 
this  chapter  accomt^hes  its  purpose,  be- 
comes a  harmonious  part  of  the  general  law, 
accomp4i|ies  no  Injustice,  and  is  altogether 
Intelligible  and  reasonable,  which  it  is  not 
in  any  of  these  particulars  without  this  con^ 
structlon.  We  conclude  that  the  property  of 
the  plaintiff  was  not  properly  taxable  under 
the  provisions  of  chapter  248, 

The  Judgment  of  the  court  of  appeals,  and 
also  that  of  the  district  court  will  be  re- 
versed, with  Instructions  to  the  district 
court  to  overrule  the  demurrer  of  the  de- 
fendants to  plaintiff's  petition,  and  tat  fuis 
ther  proceedings  under  this  opinion.  All 
the  Justices  concurring. 


(64  Ru.  US) 

JOHNSON  T.  WT?^  et  al. 

(Supreme  Court  of  Kansas,  Division  No.  2. 

Jan,  11,  1902.) 

LIMITATIONS  —  DEFENSE— DEMURRER  TO  AN- 
SWER—DEFECTIVE PETITION. 

1.  A  Statute  of  limitations  can  be  pleaded 
only  as  a  defense.  It  cannot  be  made  the  basis 
of  ft  claim  for  affirmative  relief,  Oorlett  v.' 
Insurance  Oo.,  56  Pac.  8*4,  60  Kan.  134;  Bnr^ 
ditt  V.  Burditt,  64  P&c.  77,  ^  Kan.  576. 

2,  Where  a  demurrer  is  lodged  against  ai^ 
answer  because  of  failure  to  state  facts  suffi- 
cient to  constitute  a  defense,  the  demurrer 
searches  the  record,  and  should  be  carried  back 
and  sustained  as  to  the  petltloui  in  case  the 
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allegatioDs  of  the  petition  are  tDsufflcIent  to 
constitute  a  cause  of  action  or  uphold  a  judg- 
ment for  the  relief  sought.  State  v.  Board  of 
Com'rs  of  County  of  Pawnee,  12  Kan.  426. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Bice  county; 
Ansel  R.  Clark,  Judge. 

Action  by  Albert  Wynne  and  Nancy  A. 
Wynne  against  Virginia  M.  Johnaon,  execu- 
trix of  John  P.  Johnson,  and  another.  Judg- 
ment for  plaintiffs,  and  defendaqt  executrix 
brings  error.  Reversed. 

Argued  before  CUNNINGHAM,  ELLIS, 
and  POLLOCK,  JJ. 

Gleed,  Ware  &  Gleed  (D.  E.  Palmer,  B. 
F.  Ware,  and  John  L.  Hunt,  of  counsel),  tar 
Idalntlff  In  error.  Samuel  Jones  and  O.  F. 
Foley,  for  defendants  In  error. 

POLLOCK,  J.  This  action  was  brought 
by  defendants  in  error,  -Albert  Wynne  and 
Nancy  A.  Wynne,  against  plaintiff  In  error, 
Vlr^nla  M.  Johnson,  the  sole  surviving  ex- 
ecutrix of  the  last  will  and  testament  of 
John  P.  Johnson,  deceased,  and  the  First 
National  Bank  of  Cadiz,  Ohio,  to  quiet  title 
to  a  large  tract  of  land  In  Rice  county  as 
against  the  Hen  of  a  Judgmait  held  by  the 
estate  of  John  P.  Johnson,  deceased,  and  as 
against  the  lien  of  a  judgment  held  by  the 
bank,  and  a  decree  canceling  said  Judgments 
of  record,  and  satisfying  the  same.  The 
fects  necessary  to  a  determination  of  this 
controversy  are:  On  the  l&th  day  of  June, 
1893,  John  P.  J<^nson  procured  a  judgment 
against  Albert  Wynne  in  the  district  court 
of  Shawnee  county  in  the  sum  of  $1,961.46 
debt,  and  ?27  costs  of  action.  By  the  Is- 
auance  of  successive  eiecutlMis  upon  this 
judgment,  the  same  was  kept  In  Will  force 
and  effect  On  the  26th  day  of  March.  1898, 
an  execution  thereon  was  duly  caused  to  be 
Issued,  filed,  and  docketed  in  the  office  of 
the  clerk  of  the  district  court  of  Rlee  coun- 
ty. On  June  1,  1898,  John  P.  Johnson  died 
testate.  Plaintiff  in  error  and  one  Duncan 
Mcintosh  were  on  the  6th  day  of  June,  1896, 
duly  appointed  and  quallQed  as  executrix 
and  executor  of  his  last  will.  On  the  17th 
day  «rf  February,  1900,  no  motion  having 
been  made  or  suit  brought  to  make  the  ex- 
ecutrix and  executor  parties  to  this  Judgment, 
and  Duncan  Mcintosh,  executor,  having  died, 
leaving  plaintiff  In  errQr  the  sole  surviving 
executrix,  this  action  was  commeuced.  The 
prayer  of  the  petition  is  that  the  title  to  the 
real  estate  described  therein  be  quieted  in 
plaintiffs  as  against  the  apparent  lien  of 
said  Judgments,  that  said  judgments  be  can- 
celed, and  that  the  clerk  of  tlic  court  be 
ordered  and  directed  to  release,  discharge, 
and  satisfy  said  Judgments  of  record.  To 
this  petition  plaintiff  In  error  answered,  and 
also  filed  her  <toss  petition,  alleging  the 
rendition  of  the  judgment,  the  issuance  of 
the  executions  thereon  during  the  life  of 
John  P.  Johnson,  the  death  of  John  P.  John- 
son, her  appointment  and  qualification  as 


executrix  under  the  will,  and  demanding  that 
she  be  decreed  the  owner  of  said  judgment 
by  operation  of  law,  that  the  Judgment  be 
decreed  a  lien  upon  the  real  estate  described 
in  the  petition  of  plaintiffs,  and  a  sale  there- 
of ordered  In  satisfaction  of  such  Judgment 
To  this  answer  plaintiffs  below  demurred, 
which  demurrer  was  sustained,  and,  Meeting 
to  stand  upon  her  answer  and  cross  petition. 
Judgment  was  entered  in  accordance  with 
the  prayer  of  the  plaintiffs'  petition.  The 
bank  made  default  This  proceedhig  In  error 
la  brought  to  review  the  judgment  rendered. 

It  is  apparent  from  the  above  statement 
of  facts  that  the  [»t>p09it]on  sought  to  be 
determined  In  this  case  arises  upon  the  con- 
structlOTi  of  the  statutes  In  rdation  to  revivor 
of  actions  and  the  making  of  new  parties  to 
judgments  after  the  death  of  a  party  to  an 
action  or  Judgment  The  real  issue  sought 
to  be  raised  and  determined  by  this  court 
Is  whether  the  provision  found  In  section 
439  of  the  Code  relating  to  the  death  of  a 
party  after  judgment  and  which  reads.  "If 
either  or  both  parties  die  after  Judgment  and 
before  satisfaction  thereof,  their  representa- 
tives, real  or  personal,  or  both,  as  the  case 
may  require,  may  be  made  parties  to  the 
same.  In  the  same  manner  as  Is  prescribed 
for  reviving  actions  before  Judgment"  In- 
cludes not  only  the  form  or  method  to  be 
pursued  In  making  the  representatives  par- 
ties to  the  judgment,  but  also  the  time  limit 
of  one  year,  as  provided  In  section  434  of  the 
Code,  relating  to  revivor  of  actions  upon  the 
death  of,  a  party  where  the  opposing  party 
does  not  consent  to  an  order  of  revivor. 
However,  as  this  case  must  be  reversed  upon 
the  second  assignment  of  error,  we  deem  it 
best  l>i  the  present  condition  of  the  record, 
notwithstanding  recent  decisions  In  cases 
somewhat  akin  in  principle  to  the  one  at 
bar,  to  express  no  opinion  upon  tbe  iffoposi- 
tlon  stated. 

In  our  view  of  the  case,  as  presented  by 
the  record,  plaintiffs  below  are  not  entitled 
to  the  relief  sought  The  contention  of 
plaintiffs,  and  the  gist  of  the  action  made  by 
the  petition,  Is  that  as  the  personal  repre- 
sentatives of  the  Judgment  creditor,  John  P. 
Johnson,  were  not  made  parties  to  the  Judg- 
ment within  a  year  from  the  date  of  their 
appointment  and  qualification,  the  special 
statute  of  limitations  (section  434  of  the 
Code),  providing  against  the  making  of  an 
order  of  revivor  upon  the  death  of  a  party 
to  an  action  after  the  lapse  of  one  year.  Is 
alike  applicable  to  the  making  of  new  par- 
ties to  a  Judgment  upon  the  death  of  a  Judg- 
ment creditor,  and,  as  a  consequence  thereof, 
the  Judgment  In  this  ease  became  dead,  and 
the  personal  representative  of  the  deceased 
Is  barred  the  right  to  enfwee  the  Judgment 
against  the  rral  estate  In  controversy,  and, 
as  a  necessary  conclusion  tAerefroni,  that 
plaintiffs  are  entitled  to  a  decree  caneeltiig 
the  Judgment  of  record.  This  does  not  by 
any  means  follow.  For,  even  should  It  be 
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Aetandma  ttiat  tba  nmstractkm  to  be  placed 
IQOD  fbe  ■tfttutes  In  i^ard  to  flie  making 
of  parties  to  a  Judgment  Is  as  contended  tor 
(V  counsel  for  plaintiffs  bdow,  lliey  would 
not  be  entitled  to  tbe  reUeC  sought  in  this 
action.  It  ban  been  many  tlma  decided  by 
Otis  oomt  Ibat  a  s^tote  of  limitations  Is  a 
shield  for  drfense,  not  a  weapon  of  attack, 
and  cannot  be  made  tbe  basis  of  a  claim  for 
afSnnatiTe  relief.  Corlett  r.  Insurance  Co^ 
60  Kan.  134,  65  Pac  814;  Buidltt  r.  Burdltt, 
62  Kan.  STC^  64  Pac.  77.  To  porapbrase  the 
language  of  Ifr.  Jnstlce  Smith  In  the  opln- 
Km  In  Thompson  t.  Greer.  62  Kan.  522,  G4 
Fac;  48,  plaintiffs  are  not  satisfied  wlUi  pro- 
tecting tbemerires,  with  a  ahleld,  but  attack 
tbeir  adrersarlea  with  a  swonL  Of  nece»- 
sit7.  It  follows  that  the  petition  of  plaintiffs 
waa  wholly  lusufflclent  as  a  basis  npon 
which  to  build  the  claim  to  afllrmative  relief 
demanded  In  this  action,  and  that  In  conse- 
qumee  thereof  any  answer  tiiereto  was  suQi- 
deot,  and  tiiat  the  action  of  the  trial  court 
in  sustaining  Ibe  demurrer  and  in  granting 
tbe  afBrmatire  relief  asked  must  be  reversed. 
It  being  tbe  established  practice  In  this  state, 
sustainable  upon  principle  as  well  as  an- 
tiiority,  that  a  demurrer  lodged  against  a 
pleading  searches  the  record,  tbe  demurrer 
In  tbls  case  should  have  been  carried  back 
to  tbe  Insufficient  petition,  and  sustained 
thereto.  State  t.  Board  of  Com'rs  of  Coun- 
ty of  Pawnee.  12  Kan.  426;  .Btratton  t.  Mo> 
Candlesa.  Z7  Kan.  299. 

Judgment  reversed,  and  cause  remanded 
lOr  fnrthw  proceedli^  In  accordance  with 
this  opinion.  All  the  Justices  concurring. 

m  Kan.  87) 

GILlMAN  t.  stock  EXCH.  bank  et  at 
(Sspreme  Oomt  of  Kautms.  Division  1, 
Jan.  11.  1002.) 

TAX  CERTIFICATB— LIEN— MORTOAOB— 
MBROER. 

A  mortgagee  of  land  cannot  defend  against 
tbe  Hen  of  a  tax  certificate  holder  on  tbe 
eronnd  that  a  gift  to  tbe  latter  of  a  qattclalm 
Ofed  from  tbe  owner  of  the  land  mersred  tho 
tax  Hen  in  tbe  land  title,  wkhout  evidence 
duwlng  an  Intent  to  produce  the  merger. 
(Srltabos  by  the  Court.) 

Brror  from  district  court,  Snnmer  county; 
W.  T.  McBHde.  Judge. 

Action  by  Edward  M.  Gllman  against  the 
Stock  Stxchange  Bank  and  others.  Judg^ 
uent  toe  defendanta,  and  plaintiff  brings 
error.  AlBrmed. 

Argued  betore  DOSTER,  O.  J.,  and  JOHN- 
STON, SMITH,  and  GREENE.  JJ. 

Tbofl.  B.  Wall  and  Jas.  V.  Dangbnty,  for 
plaintiff  in  error.  W.  W.  Scbwinn,  for  de- 
fendants in  error. 

DORTER,  C.  J.  This  was  a  contest  for 
priorities  between  the  holder  of  a  tax  lien 
and  tbe  holda*  of  a  mortgage  lien  on  real 
estate.  Jud^ent  went  In  favor  of  tbe  for* 
ma,  and  the  latter  baa  prosecuted  error. 


The  defendant  In  error  tt«  Stotdt  SEc3iang* 
Bank  bad  bem  the  owner  of  the  property. 
Tbe  property  bad  been  sold  for  taxes.  The 
defendant  In  error  C  W.  Cupp  was  a  toiant 
of  the  bank,  but  was  not  undtf  obligation  to 
pay  the  taxes.  January  80th  be  purchased 
the  tax  sale  certificate,  and  tbe  foUowlng 
July  became  enUtied  to  and  received  a  tax 
deed.  February  3d— fonr  days  after  purchas- 
ing the  certiflcate— be  made  a  settiement 
with  the  bank  for  rent  due  and  to  become 
dne  for  bla  occupancy  of  the  property,  and 
gave  bis  note  for  the  amount  Tbe  bank* 
foreseebig  at  that  time  that  a  tax  deed 
would  presently  Issue  to  Capp^  and  biS  rela- 
tion  as  Its  tenant  terminate,  promised  to 
make  blm  a  present  of  a  quitclaim  deed  of 
the  property.  The  deed  was  executed  on  the 
day  moitioned.— February  Sd,— but  was  not 
delivered  until  tbe  following  May.  Hie 
plaintiff,  Gllman,  the  mortgagee,  instituted 
an  action  to  foreclose  his  mor^ge.  The 
tax  deed  to  Cupp  was  invalid  because  of 
Irregularities  In  the  tax  sale  proceedlngSk 
and  was  held  to  evidence  a  lien  for  taxes 
only,  and  not  a  titi&  Tbe  plaintiff  contend 
ed  that  Cupp's  lien  for  taxes,  the  Infolw 
interest  held  by  him,  had  become  merged 
in  tbe  superior  titie  acquired  by  him  by  deed 
from  tbe  bank.  Whether  It  had  merged  Is 
tbe  sole  question  In  the  case.  W«  tldnk  tt 
had  not.  Tfie  question  whether  an  Inf^w 
estate  or  lien  merges  In  a  superior  one  Is  a 
question  of  Intention.  It  cannot  be  said  to 
be  a  rule  that  tbe  act  of  a  person  holding  ■ 
an  estate  ot  lien  In  acquiring  another  and 
adverse  one  merges  tbe  lessor  in  tbe  greater. 
If  it  be  to  bis  Ukt»est  to  malntoin  tlie  two 
separate,  equity  will  not  Infer  an  Intention 
to  merge  from  tbe  mere  fact  of  a  conT^ance 
of  tbe  conflicting  datms,  but  will  bold  tbe 
two  separata  2  Pom.  Eq.  Jur.  |  788  et  seq. 
Now,  In  this  case,  the  lien  for  taxes  which 
the  law  gave,  failing  tbe  validity  of  tiie 
tax  deed,  waa  paramount  to  the  mortgag* 
lien,  but  tbe  titie  acquired  by  df^  from  tbe 
bank  was  subject  to  the  mortgage^  It  wan 
unavailing  as  against  tbe  piaintifTs  fweckn 
sure  action.  It  hardly  can  be  supposed  that 
Cupp,  by  bis  mere  acceptance  of  the  gift  of 
a  quitclaim  deed  from  tiie  banit  conveying  a 
title  which  constituted  no  defense  against 
the  mortgage.  Intended  to  abnegate  his  claim 
for  taxes  wbJcb  constituted  a  charge  on  the 
land  superior  to  tbe  mortgage. 

In  ttie  summary  of  facts  above  made,  ul- 
timate conclusions  only,  and  not  evidentiary 
matter,  were  stated,  and  the  jdalntiff  to  et* 
rot  mentions  one  or  two  circumstances  tend* 
ing  to  show  an  Intent  on  tbe  part  of  tbe 
defendant  In  error  to  merge  tbe  two  interesta. 
The  court,  however,  on  evidence  partly  oral, 
foimd  to  the  contrary  of  tbe  claimed  Intent, 
and  this  finding  concludes  us  In  tbe  lack  of 
undisputed  facts  showing  It  to  be  erroneons. 
Even  if  we  were  required  or  at  llber^  to 
examine  and  weigh  the  evidence  as  to  In- 
tention, our  conclusion  would  be^  we  think. 
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the  same  as  tiiat  of  the  court  below.  One 
of  the  drcumstances  adverted  to  by  plaintiff 
In  error  as  an  evidence  of  Intent  to  merge 
seems  to  us  to  point  to  the  coutrary.  It  U 
fliat  Gupp  took  Oie  assignment  ot  the  tax 
sale  certlflcate  In  the  name  of  an  agent,  and 
afterstrards  directed  It  to  be  transferred  to 
his  wife,  which  was  done.  It  wduld  ai^»ear 
from  this  that  he  ctmtemidated  the  poMlbU- 
Ity  of  a  merger,  and  sought  to  maintain  a 
separation  of  Interests  by  a  show  of  appear- 
ances. 

The  Judgment  of  the  coort  btiow  Is  af- 
firmed. AU  the  justices  concorrlng. 

(«  Ran.  8M) 

WALKER  T.  COLUMBUS  STATE  BAKK 
et  aL 

^npTone  Oourt  of  Kansas,  THvIalon  No.  2. 
Jan.  11.  1902.) 

ATTACHMENT  AND  GARNISHMENT— JUSTICES- 
EX  KCUTI  ON— RETURN— AFFIDAVIT  FOR  GAR- 
NISHMB)NT— ALLEGATIONS— SUFFIOIBNCY. 

1.  Where  a  jadgment  of  a  justice  Is  rendered 
agaiust  several,— some  as  principals  and  some 
as  sureties, — that  the  ezecntton  issued  thereon 
did  not  state  that  some  of  the  debtors  were 
principals  and  others  sureties,  as  reauired  by 
the  statute,  if  it  were  error,  was  sui^  on^  as 
would  avail  a  surety,  and  conld  not  avail  one 
of  the  principals. 

2.  Though  the  statate  provides  that  a  Jus- 
tice's execution  must  be  returned  within  30 
days,  it  may  be  returned  at  any  time  prior  to 
the  expiration  of  such  time. 

3.  Inasmuch  as  the  statute  does  not  require 
•  that  an  affidavit  for  a  writ  of  garnishment, 

where  an  execution  against  the  principal  debt- 
or has  been  returned  unsatisfied,  Shall  aver 
that  the  execution  was  returned  unsatisfied, 
the  absence  of  such  an  averment  from  tiie  af- 
fidavit is  immaterial. 

■  Error  from  district  cOart,  Cherofeee  coun- 
ty; A.  H.  Skidmore,  Judge. 

Action  by  the  Oolnmbua  State  Bank 
against  C.  B.  Walker  and  others.  From  a 
judgment  affirming  a  justice's  Judgment  de- 
nying a  motion  to  set  aside  an  afildaTlt  for 
garnishment  an  order  of  garnishment  based 
thereon,  and  the  answer  of  the  garnishee,  de- 
fendant Walker  brings  error.  Affirmed. 

Argued  before  CUNNINGHAM,  ELLIS, 
and  POLLOCK,  JJ. 

S.  E.  Cheeseman,  tor  plaintiff  In  error.  S. 
0.  Wescott.  Flncb  &  Wheatley.  and  C.  A. 
McNeill,  for  defendants  In  errw. 

PER  CURIAM.  The  Colnmbns  State 
Bank  obtained  Judgment  against  the  plain- 
tiff In  OTor  and  some  of  the  defendants  In 
error  as  principals,  and  against  others  ot  the 
defendants  In  error  as  sureties,  before  a  Jus- 
tice of  the  peace.  The  defendant  In  error 
bank  caused  an  execution  to  Issue  on  the 
Judgment^  which  was  returned  the  same  day 
Indorsed,  "No  property  found."  Thereafter 
an  affidavit  In  garnishment  was  filed,  which 
stated  that  persons  therein  named  bad  prop- 
erty, money,  goods,  chatty  credits,  and  ef- 


fects In  their  handfs'  and  under  tiiefr  coiitrol 
belonging  to  the  defendant  Walker,  and  were 
Indebted  to  said  dcif«idant  WaDter,  and  that 
Walker  was  Justly  Indebted  to  the  bank. 
This  affidavit  however,  did  n«t  state  that 
Judgment  had  been  obtained,  and  execnUoa 
Issued  and  returned  "No  property  found." 
Under  this  affidavit  a  garnishment  order 
was  Issued  to  the  parties  therein  named,  and 
they  appeared  and  made  answer  of  Indebted- 
ness to  the  defendant  Walker  which  was  not 
yet  due.  Walker  then  entered  his  special 
appearance,  and  moved  to  set  aside  and  bold 
for  naught  the  gamlshmmt  affidavit  the  or- 
der of  garnishment  based  thereon,  and  the 
answer  of  the  garnishee,  which  motion  was 
denied  by  the  court  He  thereupon  prepared 
a  case-made  for  the  district  court  where  the 
orders  and  judgment  of  the  Justice  coort 
were  affirmed,  and  he  Is  now  here  seeking  a 
reversal  of  this  order. 

The  first  error  which  plaintiff  In  error 
urges  here  la  that  the  execution  issued  bf 
the  Justice  ot  the  peace  did  not  state  that 
some  of  the  Judgment  debtors  were  prlncl- 
pals,  and  others  sureties,  as  is  required  bf 
the  statute.  If  tiibi  were  error  at  all,  It  la 
only  such  as  would  avail  a  surety,  and  could 
not  save  Walker,  he  being  one  of  the  prin- 
cipal debtors. 

He  complains  further  that  the  execution 
was  returned  the  same  day  of  Its  issuance; 
that,  Inasmuch  as  the  statute  provides  that 
the  execution  must  be  returned  within  30 
days,  It  may  not  be  returned  the  day  of  Its 
Issuance.  We  do  not  think  that  his  cmten- 
tton  in  this  respect  Is  well  founded.  While 
It  must  be  returned  In  30  days.  It  may  be 
returned  at  any  time  prior  to  the  expiration 
of  such  time. 

He  further  claims  that  because  at  the  fn> 
flrmltles  In  the  execution  and  Its  Illegal » 
turn,  the  garnishee  summons  should  not 
have  been  Issued;  and  further.  If  It  should, 
that  the  affidavit  for  anch  garnishee  som- 
mons  was  not  sufficient  This  affidavit  did 
not  state  that  execution  had  been  retorned 
onsatisfled,  and  was  drawn  more  nearly  nfi> 
der  the  provisions  at  the  statute  antboridng 
the  issuance  of  a  garnishment  aumniooi  be- 
fore judgment  than  under  those  authorlihiK 
Ite  Issuance  after  ececution  has  beoi  retnrs* 
ed  unsatisfied;  yet  we  think  that  all  of  th« 
essential  dementa  provided  In  the  latter  stat- 
ute were  embodied  In  the  aflOdavIt  la  this 
case.  It  win  be  noted  that  the  statute  dees 
not  require  that  the  affidavit  shall  state  that 
executitm  has  been  Issued  and  retorned 
satisfied.  It  18  suffldoit  If  this  Is  a  fact  » 
Is  entirely  unnecessary  to  so  state.  The  re^ 
ord  In  the  case  shows  It  The  gamlshm^ 
summons  was  properly  Issued  upon  this  a»* 
davit 

We  discover  no  error  in  the  record,  tns 
wlU  therefore  afllrm  the  judgment  of  ^ 
court  below. 
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STSmTABT  T.  PRICE. 
(Supreme  Court  of  Eantos.  Jan.  11, 1902.) 

PARTT  IN  INTSRBST— ASSiaNliBNT  OF  AC- 
COUNT—RIGHT  OF  ACTION. 
One  holdiDg  by  written  assignment  an 
itemized,  verified  account,  is  not  the  real  party 
in  interest,  and  cannot  maintain  an  action 
tbereon  in  bU  own  name,  where  it  is  shown 
that  by  a  coutemporaneouB  oral  agreement  he 
had  agreed  to  pay  the  full  amount  thereof, 
when  collected,  to  his  assignor;  and  this  is 
troe  notwithstanding  the  assinior  teetiflee  tliat 
the  defendant  in  the  action  does  not  owe  her 
anything,  and  that  the  whole  amonnt  Is  dne 
ber  from  the  plaintiff,  and  that  he  is  to  pay  her 
provided  he  recovers  in  the  action. 
Greene,  Johnston,  and  Canningliam,  JJ.,  dis* 

(SyllabDs  br  the  Ooart) 

Id  banc.  Error  from  district  court.  Allen 
county;  L.  StlUwell,  Judge. 

Action  by  C.  E.  Price  against  D.  W.  Stew- 
art Judgment  for  plaintiff.  Defendant 
brings  error.  Beversed. 

Oscar  Foust  &  Son,  tor  plaintiff  in  error. 
Chris  Bitter,  for  d^oidant  in  enta. 

GREENE.  J.  Hie  defendant  In  error,  C. 
B.  Price,  commenced  this  action  before  a 
Justice  of  the  peace  in  Alien  county  against 
D.  W.  Stewart,  doing  business  under  the 
firm  name  of  the  People's  Telephone  Com- 
pany, to  recover  on  two  causes  of  actbui. 
The  first  was  on  an  account  due  from  Stew> 
art  to  hlmsdf.  The  second  was  on  an  ac- 
coont  due  from  Stewart  to  Mrs.  A.  Tbomp- 
BCffl.  The  latter  accoimt  was  Itemized,  veri- 
fied, and  assigned  in  writing  to  Price.  The 
sBsignmeut  was  regular  and  admitted.  To 
tbis  second  cause  of  action  the  plaintiff  In 
error  answered  that  Price  was  not  the  own- 
er of  tbe  account,  and  therefore  not  the  real 
party  In  interest.  There  was  no  defense  to 
the  account;  nor  was  there  any  claim  that 
It  had  been  assigned  for  the  purpose  of  ac- 
quiring or  giving  the  court  Jurisdiction  over 
the  defendant,  when  otherwise  It  could  not 
have  acquired  such  Jurisdiction.  The  Thomp- 
son account  was  assigned  to  Price  that  he 
might  Join  it  witl^  bis  own  In  an  action  he 
contemplated  bringing  against  Stewart,  and 
when  collected  he  was  to  pay  Mrs.  Tbomp- 
BOD  the  entire  proceeds  thereof.  Mrs. 
Thompson  testl6ed  that  all  money  due  on 
snld  account  belonged  to  her;  that  Stewart 
did  not  owe  her  anything;  that  it  was  due 
ttom  Price.  The  plaintiff  In  error  demurred 
to  the  evidence  as  to  the  second  cause  of  ac- 
tion on  the  ground  that  It  showed  tbe  plain- 
tiff was  not  the  owner  of  the  account,  and 
therefore  not  the  reel  party  in  Interest  The 
demurrer  was  overruled,  and  Judgment  ren- 
dered In  favor  of  Price  on  both  causes  of  ac- 
tion. 

The  only  question  iH'esented  for  our  con- 
sideration is  whether  Price  could  maintain 
this  action  In  his  own  name  on  the  second 
cause  of  action.  Can  tbe  assignee  of  a  yerl- 
fled  itemized  account,  assigned  In  writing, 


where  tbe  assignment  le  r^ular  and  admit- 
ted, maintain  an  action  tbereon  in  bis  own 
name,  when  by  a  previous,  arrangement  he 
had  agreed  to  pay  the  proceeds  collected  to 
his  assignor?  Our  Code  (section  26)  pro- 
vides, "Every  action  must  be  prosecuted  lu 
the  name  of  the  real  party  In  Interest  except 
as  otherwise  provided  lu  section  28."  It  Is* 
not  contended  by  either  party  that  the  case 
falls  within  any  of  the  exceptions.  It  must 
therefore  be  considered  solely  with  reference 
to  the  meaning  of  section  26.  In  examining 
this  section  It  wUl  be  observed  that  it  does 
not  say  that  it  Is  tbe  person  In  whose  name 
the  right  of  action  stands,  or  tbe  person 
who  holds  the  l^al  title  thereof,  that  may 
prosecute  the  action,  but  that  "every  action 
must  be  prosecuted  in  the  name  of  the  real 
party  in  Interest."  If  Price  failed  to  recoref 
against  Stewart,  he  would  not  be  liable  to 
Mrs.  Thompson.  The  loss  would  be  wholly 
that  of  Mrs.  Thompson.  Is  the  real  party 
in  int^«st  the  person  who  is  to  be  benefited 
or  who  sustains  a  loss  by  the  result,  or  Is  It 
tbe  person  who  holds  the  legal  title  to  tbe 
thing  in  action?  This  section  Is  plain  and 
unambiguous,  and  seems  incapable  of  mis- 
understanding. By  Its  terms  it  excludes  the 
idea  that  any  person  other  than  the  one 
benefited  or  injured  by  the  result  of  the  liti- 
gation can  be  Intended.  To  bold  otherwise 
would  appear  to  be  doing  violence  to  lan- 
guage. This  question  was  before  the  su- 
preme court  of  Indiana,  as  early  as  1838,  In 
the  case  of  Swift  v.  Ellsworth,  10  Ind.  205, 
71  Am.  Dec.  316,  where  it  was  ruled  that  the 
assignee  of  a  promissory  note,  who  was  not 
entitled  to  the  proceeds  when  collected,  was 
not  tbe  real  party  in  Interest,  and  could  not 
maintain  an  action  thereon.  Again,  in  Bost- 
wlcli  v.  Bryant  113  Ind.  448,  459,  16  N.  K 
378,  383,  where  the  answer  pleaded  that  the 
note  sued  on  was  transferred  «ud  assigned 
to  plaintiff  by  Anna  S.  Bloomer,  the  owner, 
without  consideration,  and'  solely  for  the  pur- 
pose of  suing  on  and  collecting  the  same  for 
the  use  and  benefit  of  the  real  owner,  the 
same  court  says:  "The  answer  shows  clears 
ly  that  Anna  S.  Bloomer  is  the  owner  of  tbe 
note,  and  the  real  party  In  interest  The 
plain  provisions  of  tbe  statute  cannot  be 
avoided.  The  plea  must  be  held  good." 
Wlttiout  exception,  this  is  the  settled  rule  of 
interpretation  of  this  provision  of  our  Code 
in  Indiana.  The  same  rule  has  been  follow- 
ed in  Nebraska  in  the  ease  of  Mills  v.  Murry^ 
1  Neb.  S27,  and  reafllrmed  In  the  case  of 
Hoagland  v.  Van  Etten,  22  Neb.  681,  684,  35 
N.  W.  869,  870,  in  which  case  the  chief  Jus- 
tice says:  "If  a  party  having  no  interest  in 
the  subJect-mattCT  of  the  suit,  who  holds 
simply  as  assignee,  and  is  to  deliver  to  his 
asslguw  the  proceeds  of  the  action,  may 
maintain  an  action  on  .such  an  assignment, 
then  section  29  has  no  meaning  whatever. 
We  do  not  care  to  enter  into  a  discussion. of 
the  propriety  «r  impropriety  of  requiring  ac- 
tions to  be  brought  .in  the  name  of  ttie  real 
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party  In  Interest.  The  statute  contains  a 
plain  proTlslon,  which  this  court  has  no  aa- 
thorlty  to  disregard.  We  hold,  therefore, 
that  an  assignee  having  no  Interest  In  the 
result  of  the  sntt.  and  not  entitled  to  any 
portion  of  the  proceeds  thereof,  is  not  en- 
titled, under  section  29,  to  maintain  an  ac- 
tion as  the  real  party  In  interest."  This 
same  case  was  again  before  the  court  on  a 
motion  for  a  rehearing,  and  upon  reargument 
the  court  adhered  to  Its  former  decision. 
Neb.  462,  36  N.  W.  755.  Perhaps  the  fullest 
and  most  able  presentation  of  this  question, 
"while  not  the  law  of  that  state,  Is  found  lu 
Eaton  r.  Alger,  57  Barb.  179,  189.  Plea  by 
the  defendant  that  the  plaintiff  was  not  tbe 
owner  of  the  note,  and  not  the  real  party  In 
Interest  The  court  says:  "It  wouU  thore* 
tore  seem  very  clear  that  a  defendant,  on 
such  an  Issue  made  by  the  pleadings,  would 
have  the  right  to  show  that  the  plaintiff  was 
not  tiie  real  party  In  Interest,  particularly  if 
he  had  pleaded  a  defense  in  the  action  good 
as  against  such  pretraded  real  party.  The 
plaintiffs,  however,  Insist  that  notwithstand- 
ing this  proTlalon  of  the  Code  [section  111] 
the  Indorsee  <tf  a  note,  or  the  holder  of  a 
note  payable  to  bearer  or  Indorsei  In  blank, 
may  maintain  an  action  upon  it,  althongh 
not  In  fact  the  owner,  nor,  as  between  him- 
self and  the  owner,  entitled  to  the  proceeds 
when  collected.  That  such  was  the  rule  be- 
fore the  Code  Is  conceded,  and  the  a^ument 
Is  that  It  was  abolished  by  the  Oode;  that 
the  codlSers  and  legislatmre  so  Intended.  In 
their  report  to  the  legislature  tbe  codlflera 
said:  The  rules  respecting  parties  in  the 
courts  of  law  differ  from  those  in  the  courts 
of  equity.  The  blading  of  the  Jurisdiction 
makes  It  necessary  to  revise  those  rules  to 
some  extent  In  doing  so,  we  have  had  a 
threefc^d  purpose  in  view:  (1)  To  do  away 
with  the  artificial  distinctions  existing  In  the 
courts  of  law,  and  to  require  the  real  party 
in  Interest  to  appear  in  court  as  such;  (2)  to 
require  the  presence  of  such  parties  as  are 
necessary  to  make  an  end  to  the  controveray; 
and  (3)  to  allow  otherwise  great  latitude  In 
respect  to  the  number  of  parties  who  may 
be  brought  in.  ♦  •  •  The  true  rule  un- 
doubtedly Is  that  which  prevails  In  the 
courts  of  eqaity,~that  he  who  has  the  right 
is  the  person  to  pursue  the  remedy.  We 
have  adopted  that  rule.'  This  section  (now 
111)  was  adopted' by  the  legislature  precise- 
ly as  submitted  by  the  codiflers,  showing 
that  th^  approved  the  reasons  given  by  the 
codiflers  for  Its  adoption.  It  is  therefore 
quite  immaterial' what  was  the  rule  previous 
to  the  Code,  If  thereby  the  legislature  in- 
tended to  and  did  change  the  rule  by  express 
enactment  That  they  did  so  we  think 
clear,  from  the  language  of  the  statute  and 
the  reasons  for  its  adoption.  In  their  rea- 
soning the  codiflers  alluded  to  the  existing 
rules  and  the  necessity  for  a  revision;  one 
purpose  of  the  proposed  change  being  to  re- 
quire the  reid  person  in  interest  to  a.pjfeax 


In  court  as  such,  followed  by  an  act  pro* 
vldlng  that  'every  action  must  he  prosecut- 
ed In  the  name  of  the  real  party  In  Interest* 
This  reasoning  and  this  enactment  seem  too 
plain  for  misconception.  The  act  is  em- 
phatic. It  uses  the  Saxon  word  'must'  (a 
verb  which  has  not  yet  been  twisted  by  Ju- 
dicial construction,  like  the  words  'may'  and 
'shall,'  into  meaning  something  else)  to  {dace 
beyond  doubt  or  cavil  what  it  intended." 
We  heartily  coincide  with  the  reasoning  and 
in  the  conclusion  reached  in  the  forcing 
cases.  We  believe  this  is  the  true  meaning 
of  this  section,  as  applied  to  actions  on  as- 
signed accounts,  and  so  obviously  plain  as 
to  admit  of  no  otho:  Int^retatlon  or  con- 
struction. I^erefore  the  decision  of  Krapp 
V.  Eldrldge,  33  Kan.  106.  6  Pac.  372.  lu  so  far 
as  It  expresses  a  doctrine  contrary  heretOk 
overruled. 

This  cause  is  reversed  and  remanded,  witk 
Instructions  to  sustain  the  demnrrw  to  the 
evidence  of  the  plaintiff  to  the  second  cause 
of  action. 

SMITH  and  ELLIS,  JJ..  concur. 

POLLOCK,  J.  In  concurring  with  the  ma- 
jority in  this  case,  I  do  so  not  because  of 
the  belief  that  the  decision  is  supported  hy 
the  larger  number  of  adjudicated  cases,  but 
for  the  reason  that  X  believe  it  to  be  so  com- 
manded by  the  lawmaking  power  of  the 
state,  and  In  quch  clear  and  unmistakable 
language  as  to  leave  no  escape  therefrom, 
and  to  render  the  result  reached  Inevitable. 
Other  courts  of  high  standing  and  authority, 
by  the  same  process  of  reasoning  employed 
by  my  dissenting  associates,  have  announced 
a  different  conclusion.  The  question,  bow- 
ever,  remains,  are  anch  dedsions  correct  In 
principle,  sound  In  reason?  For  thousands 
of  years  had  the  courts  of  last  resort  been 
called  upon  to  determine  the  form  of  the 
iearth,  it  would  have  been  solemnly  decreed 
to  be  flat  The  earth  would  have  continued 
to  be  physically  round,  Judicially  flat  To 
my  mind,  the  error  arises  in  such  decislona 
by  reason  of  an  attempt  to  construe  a  ^ahi, 
positive  provision  of  the  Code,  in  Its  ver; 
nature  and  1^  its  express  terms  incapable 
of  oth«  construction  than  what  it  dearly 
says  and  plainly  means,  into  the  oppotite 
of  what  It  says  and  means.  If  I  am'  correct 
In  this  view,  one  decision  or  a  dozen  deci- 
tions  only  result  In  what  Jeremy  BaiOiaiB 
^as  pleased  to  call  "Judge-made  law."  1 
agree  pertectiy  with  my  dissenting  associ- 
ates that  before  the  adoption  of  the  Code  ad 
action  at  law  could  not  be  maintained  upon 
an  assigned  account  In  the  name  of  the 
assignee;  that  an  Indorsed  promissory  note 
could  be  declared  upon  in  the  name  of  the 
Indorsee;  that  a  suit  In  equity  looking  to 
substance,  and  not  form,  was  brought  and 
prosecuted  in  the  name  of  the  assignee  of  a 
chose  In  action;  and  that  whUe  the  rules 
of  equity  practice  required  all  persons  la 
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Interest  to  be  made  parties  to  the  snit, 
that  tlie  decree  rendered  might  be  a  final, 
and  complete  determination  of  the  Interest 
of  all  parties  In  the  sabject-matt^,  the  as- 
signor of  a  chose  In  action,  having  parted 
■with  his  title  and  Interest,  -was  not  a  neces- 
sary party.  This,  howerar,  only  serrea  to 
show  the  distinction  between  the  mles  gov- 
ttning  matters  of  practice  In  actions  at  law 
and  suits  hi  egnlty  before  the  adoption  of 
the  Ooda  The  purpose  of  the  adoptitm  of 
the  Code  was  to  simplify,  not  to  mystify, 
the  practice.  By  the  adoption  of  the  Code 
the  nice  dlstlncttons  and  subtle  refinements 
In  the  mattns  of  jwactlce  existing  between 
common-law  and  equity  practice  were  ex- 
pressly abolished.  With  this  end  In  Tlew, 
section  26  of  the  Oode  was  also  adopted. 
This  section  reads  as  foUows:  "Brery  a&- 
tkn  must  be  prosecuted  In  the  name  of  the 
real  party  In  Interest;  ezccq;>t  as  otherwise 
provided  In  secUtm  28.**  It  Is  worthy  of  note, 
as  mentioned  In  Eaton  v.  Alger,  57  Barb. 
179. 180,  that  this  section  ccmtalns  the  strong, 
well-defbied,  mandatory,  Anglo-Saxon  word 
"must,"  to  characterize  Its  Imperative  char- 
acter. Evidently  this  ■  was  done  with  full 
knowledge  of  the  tendency  of  the  bendi  and 
the  bar  of  the  times,  schooled  In  and  Im- 
bued with  the  prior  ivactlce,  to  distort  tbe 
meaning  of  this  provision  Into  harmcmy  and 
compliance  with  their  preconceived  Ideas  of 
the  iffcper  practice,  and  ai^r^endve  lest  a 
weaker  word  might  not  accomidlsh  the  pur- 
pose for  wbI<A  the  Code  was  dedgned.  The 
powo-  to  enact  Is  not  questioned.  That  the 
provlslcm  is  emphatically  mandatory  in  t^rms 
is  acknowledged.  That  the  purpose  of  the 
Oode  was  to  simplify  the  practice  Is  admits 
ted.  Is  not;  then,  the  only  possible  remain- 
ing subject  of  Inquiry  In  any  given  case  not 
falling  -within  the  excepted  class,  whether 
sndi  case  Is  In  Its  nature  such  as  before 
tbe  adoptlim  of  tbe  Code  would  have  been 
denominated  "an  action  at  law"  or  "a  suit 
hi  equity,"  manifestly  this:  Who  Is  the  real 
party  In  Interest  In  the  subject-matter  of 
the  actkm?  Or.  In  other  words  of  exact 
meaning,  who  Is  the  party  to  be  bm^ted  or 
injured  by  the  Judgment  In  the  case?  Mr. 
Kack,  In  his  Law  Dictionary  (page  997),  de- 
fines the  real  party  In  interest  within  the 
meaning  of  this  statot^  as  follows:  "In 
statutes  requiring  suits  to  be  brought  In  tbe 
name  of  the  *rea]  party  In  Interest,*  this 
term  means  the  person  who  Is  actually  and 
substantially  Interested  In  the  subject-matter, 
as  distinguished  from  one  wbo  has  only  a 
nominal,  formal,  or  technical  Interest  In  it 
or  ctmnectioi  with  It"  The  author  of  15 
Edc.  PL  &  Prac.  p.  710.  says:  "Tbe  real 
party  In  Interest  within  the  meaning  of  this 
IwoTlslon  of  the  Oode,  Is  the  perecm  who  will 
be  entitled  to  the  benefits  of  the  action  If 
■nccessfnl,— one  who  Is  actually  and  substen- 
tlally  Intensted  In  tbe  subject-mattor,  as  dis- 
tinguished from  one  niio  has  only  a  nom- 
lual,  formal,  ot  technical  Interest  In  or  con- 


nection with.  It*:  Mr.  BIlBs,  In  his  wwfc  on 
Code  Heading  &A  Ed.),  note  to  section  4B. 
says:  "Tbla  raises  the  qoesttra,  who  Is  the 
'real  parly  bi  lnta%st'7  The  real  party  In 
Interest  Is  the  party  who  Is  to  be  ben^ted 
or  Injured  by  tbe  Judgment  In  the  case.  It 
will  be  observed  that  tiie  rule  provides  tbe 
action  must  be  prosecuted  In  the  name  of 
the  real  party  In  Interest  and,  of  course. 
If  the  defense  can  show  that  the  plaintiff  or 
plaintiff  are  not  the  real  parties  In  Interest 
the  action  must  fall."  Tbe  assignee  of  an 
account  or  chose  In  action  Is  the  real  party 
In  hittfest  and  entitied  to  bring  an  action 
thereon,  providing  by  such  asslgnmmt  the 
beneficial  intwest  In  or  ownership  of  such 
chose  In  action  Is  thereby  transferred.  But 
It  Is  tbe  Interest  or  ownership,  not  the  trans- 
fer, that  gives  the  right  of  action.  The 
ownee  would  have  the  right  of  action  with- 
out and  Independent  of  the  formal  assign- 
ment or  transfer.  Aiq;>lylng  this  rule  to 
the  case  at  bar.  Is  defendant  In  error  the 
real  party  In  Interest  and  entitled  to  main- 
tain an  action  upon  the  Tbompeon  account? 
Turning  to  the  record,  we  find  defendant  In 
error  did  not  purchase  this  accoqnt.  It  was 
not  glv^  to  him.  He  did  not  become  the 
owner  thereof,  or  entitied  to  demand  and 
hold  any  beneficial  Interest  therein.  Mrs. 
Thompson  did  not  sell  this  account  ^ve  It 
away,  or  part  with  any  beneficial  Interest  In 
the  account  She  was  the  owner  of  the  ac- 
count—remained the  owner.  Loss  of  the 
account  was  her  loss.  Hecovery  iqwn  the  ac- 
coimt  was  her  recovery.  AH  that  was  In 
fact  done,  as  shown  by  the  record.  Is  this: 
A  stotement  of  the  account  verified,  was 
formally  transferred  to  defeidant  In  error, 
not  for  the  purpose  of  vesting  In  him  any 
ownership  thereof,  but  fw  the  purpose  of 
cmabling  him  to  Join  It  In  an  action  upon 
an  account  of  his  own.  He  did  not  Intend 
to  become  the  owner  of  the  account  and  did 
not  Mrs.  Thompson  did  not  Intraid  to  part 
with  her  Interest  In  and  ownership  of  tbe 
account  and  did  not  At  all  times  she  re* 
malned  the  owner  and  party  In  Intnest  In 
the  account  She  at  all  times  was  and  re- 
mained the  real  party  In  Interest  and  the 
only  party  entitied.  to  bring  and  maintain  an 
action  for  Its  recovery,  without  doing  vio- 
lence to  the  provision  of  the  Code  now  under 
consideration.  An  extended  review  of  the 
authorities  pro  and  con  upon  fbls  proposi- 
tion (and  th^  are  many)  would,  to  my  mind, 
tend  to  the  confusion  of  that  wblcb  Is  and 
ever  must  remain  plain,  and  would  evince 
a  lack  of  confidence  In  a  proposition  that  Is 
and  most  ever  rmain  self-evident 

DOSTEB,  C.  J.  I  concur  In  tbe  majority 
opinion,  and  approve  the  reasoning  of  Mr. 
Justice  POLLOCK.  It  Is  legally  ImpoeslUe 
for  one  to  transfer  to  another  the  mere  right 
to  taring  a  lawsult—that  and  nothing  more,— 
and  that  was  all  that  was  attempted  in  this 
case. 
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GRBDINB,  J.  I  cannot  agree  wlOi  the 
opinion  of  the  court  The  conclusion  reach- 
ed Is  against  the  great  weight  of  adjudicated 
cases  and  the  opinion  of  Code  writers,  as  well 
as  a  form»  decision  of  this  court,  and.  In  ray 
Jttdgmoit  Iji  based  upon  a  mlaconceptlm  of 
the  Code  and  ttie  purpose  Intended  to  be  ac- 
comi^lshed  by  Its  adoption.  If  the  majority 
opinion  Is  correct,  the  Code  has  not  only  chan- 
ged the  equity  rule  of  Reading  tn  actioas  on 
contracts  and  other  choaeB  In  actions,  bnt  has 
also  changed  the  law  of  conunerclal  paper,  for 
the  reasoning  applies  with  equal  force  to  ac> 
tlons  on  negotlaJ}le  promissory  not^  At  com- 
mon law,  promlsswy  notes  and  other  negotia- 
ble Inetruments  were  asslgnatde,  and  the  hold- 
er and  Indwsee  thereof  could  prosecute  an  ac- 
tion theretm  In  his.  own  name,  not  because 
of  any  rule  of  pleadbig,  but  because  of  tbe 
law  of  commercial  paiier;  and  In  such  ac- 
tions the  makers,  acc^tors,  or  Indorsers 
could  not  question  his  titie  in  any  manner 
short  of  impeaching  Its  good  fafth.  Not  so 
with  personal  contracts  and  othw  ctaoses  In 
actions.  These  were  not  assignaUe  so  as 
to  give  the  assignee  a  Hgiit  of  action  at  law 
in  his  own-  name.  He  was  required  to  sue 
In  the  name  of  the  assignor,  or.  If  he  be 
dead,  in  the  name  of  his  personal  representa- 
tive. This  role  was  based  upon  tbe  doctrine 
that  tiiere  was  no  mutuality  or  reciprocity  of 
cimtract  between  the  original  promisor  and 
the  assignee.  At  all  times,  however,  the  per- 
son holding  the  legal  tItie  to  a  chose  In 
axHIon  might  prosecute  tbe  action  In  equity 
In  his  own  name  without  Joining  with  him 
the  original  obligee,  or  any  of  the  persons 
to  whom  such  original  obligee  had  assigned 
the  contract.  What  the  Code  Intended  to 
do  by  tiie  provision  In  qnestion  was  to  abol- 
ish the.  common-law  rble  of  pleading  In  ac- 
tl(ms  on  contracts  and  other  choses  in  ac- 
tions, and  tL6opt  the  equity  rule  as  to  par- 
tle&  This  rule  i»  clearly  stated  by  Mr. 
Pomeroy  In  his  work  on  Code  Remedies  (8d 
Ed.  i  249);  '*The  fundamental  prin(4ple  may 
be  stated  as  follows:  nie  plaintiff  who  In- 
stitutes an  equitable  action  must  bring  be- 
fore the  court  all  those  persons  who  have 
audi  relations  to  the  snbject-matter  of  the 
controversy  that  In  order  to  prevent  further 
litigation  by  them,  they  must  be  Included 
In  and  bound  by  tbe  presmt  decree,— In  other 
words,  all  those  persons  who  are  so  rdated 
to  tbe  controversy  and  Its  subject-matter 
that  unless  thus  concluded  by  the  decree, 
they  might  set  up  some  future  claim  and 
commence  some  future  litigation,  growing 
out  of  or  connected  with  the  same  subject- 
matter,  against  the  defendant  who  Is  prose- 
cuted In  the  presMit  suit,  and  from  whom  the 
relief  therein  is  actually  obtained."  In 
Walker  t.  Mauro,  18  Mo.  S64.  Mr.  Chief 
Justice  Gamble  says:  "Tbe  eflFect  of  our 
"new  Code  of  Practice  In  abollshii^  the  dis- 
tinction between  law  and  equity  is  to  allow 
'Uie  asslfmee  of  a  chose  In  action  to  Iving 
suit  In  his  own  name  In  cases  where  by  the 


common  law  no  assignment  would  be  rec- 
ognized. In  tills  respect  tbe  rules  of  eq- 
uity are  to  prevail,  and  the  assignee  may  sue 
In  bis  own  name." 

In  view  of  this  mle^  as  stated  by  Mr. 
Pomeroy,  and  Its  purpose  as  stated  by  Chief 
Justice  OamMe,  it  la  difficult  to  understand 
why  one  holding  by  written  assignment  an 
Itemized,  verified  account  may  not  sue  In 
his  own  name.  Does  not  such  parsm 
resent  all  pomns  who  are  related  to  tiie 
controversy  and  ite  subject-matter?  Wonld 
not  a  decree  settie  all  future  coutrovosles 
growing  out  of  or  connected  with  the  same 
snbjectrmatter?  If  these  questions  are  an- 
swered In  the  affirmative.  It  will  have  to  be 
conceded  that  the  plaintiff  la  within  tbe  rule 
stated,  and  may  therefore  maintain  thla  ac- 
tion. Could  the  assignor  tn  this  Instance, 
after  having  appeared  In  court  and  assisting 
the  assignee  in  the  litigation,  by  testifying 
that  the  assignment  was  regular,  and  the 
defendant  therein  did  not  owe  her  anything, 
be  beard  to  set  up  this  dalm  as  a  cause  of 
action  against  tiie  defendant  after  the  entry 
and  satisfaction  of  a  Judgment?  This  pro- 
vision Intended  to  adopt  the  equity  rule 
which  permlte  the  assignee  holding  the  le- 
gal title  to  a  chose  In  action  to  bring  anit 
In  his  own  name.  Instead  of  that  of  the  ortg^ 
inal  promisee  or  bis  personal  representative, 
and  without  Joining  with  him  such  miglnal 
promisee.  It  cannot  be  said  that  tills  pro- 
vision was  adopted  for  the  purpose  of  ine- 
ventlng  persons  who  had  no  interest  In  a 
litigation  from  instituting  suits.  In  the  first 
place,  no  general  complaint  of  tiiat  kind  has 
been  made;  and,  second,  lawsuits  carry  with 
them  too  great  penalties  for  such  a  practice 
to  ever  become  obnoxious.  The  certainty  of 
defrat  Is  a  sufficient  preventative  of  any 
continued  wrongs  of  this  kind.  2  Daniel* 
Neg.  Inst  i  1181,  says:  "Any  bolder  of  a 
bill  or  note  who  can  trace  a  clear  legal  title 
te  it  to  entttied  to  sue  on  It  In  his  own  name, 
whether  be  itossesses  tbe  beneficial  Interest 
In  Its  contents  or  not"  Mr.  Pomeroy,  after 
treating  of  the  right  of  an  assignee  of  a 
promissory  note  to  maintain  an  action  there- 
on, says:  "Sec.  132.  Analogous  to  tbe  sub- 
ject discussed  in  the  preceding  paragraph  is 
the  question  whetter  an  assignee,  to  whom 
a  thing  in  atrtlon  has  been  transferred  by  an 
assignment  which  is  absolute  In  Its  terms, 
so  as  to  vest  in  faim  tbe  entire  legal  titie. 
but  which  by  means  of  a  contemporaneous 
and  collateral  agreement  Is  in  fact  rendered 
conditional  or  partial,  is  the  real  party  In 
Interest  It  is  now  settled  by  a  great  pre- 
ponderance of  authority,  although  there  Is 
some  conflict  that  If  the  asalgnmeDt  wheth- 
er written  or  verbal,  of  anything  in  action, 
is  absolute  In  Its  terms,  so  that  virtue 
thereof  the  apparent  legal  title  vests  in  the 
asslfnec,  any  contemporaneous  collateral 
agreement  by  virtue  of  which  he  Is  to  re- 
ceive a  part  only  of  tbe  proceeds,  'and  Is  to 
account  to  the  asslgnw  or  other  person  for 
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the  residue,  or  evMi  Is  to  thus  account  for 
the  whole  proceeds,  or  by  virtue  of  which 
the  absolute  transfer  Is  made  conditional  up- 
on the  fact  of  recovery,  or  by  which  hts  ti- 
tle Is  in  any  other  simitar  manner  partial  or 
conditional,'  does  not  render  blm  any  the 
less  the  real  party  In  Interest  He  is  entitled 
lo  sue  in  his  own  name,  whatever  collateral 
arrangemehts  have  been  made  between  him 
and  the  assignor  respecting  the  proceeds. 
The  debtor  Is  completely  jHroteeted  by  the 
assignment,  and  cannot  be  exposed  to  a  sec- 
ond action  brought  by  any  of  the  parties— 
either  the  assignor  or  other— to  whom  the 
assignee  is  bound  to  acconnt  This  Is  the 
aettled  doctrine  in  most  of  the  statefe.**  This 
rule,  as  stated  by  the  most  scientific  code 
writer  America  has  produced,  Is  well  un- 
derstood by  courts,  and,  with  twO  excep- 
tions, has  been  followed:  Bank  v.  Perkins, 
29  N.  T.  554,  568,  86  Am.  Dec.  332,  was  an 
action  on  two  hills  of  exchange,  for  $10,000 
each,  indorsed  by  the  defendant,  and  two 
other  bills  of  exchange,  for  ¥5.000  each,  ac- 
cepted by  him.  The  defendant  denied  the 
indebtedness,  and  also  denied  that  the  plain- 
tiffs were  the  legal  holders  and  owners  of 
said  bills,  and  alleged  that  said  bills  belong- 
ed to  the  bank  of  Akron,  Ohio.  It  appeared 
upon  the  trial  that  the  defendant  owed  the 
amount  of  the  bills  In  suit  The  only  aue»- 
tion  was  whether  the  plahitiffs  were  the  le* 
gltimate  holders.  The  court  says:  "But  as 
I  understand  the  rule,  nothing  short  of  ac- 
tual mala  fides,  or  notice  thereof,  will  en- 
able a  mak«:  or  Indorser  of  such  paper  to 
defeat  an  action  brought  upon  It  by  one  who 
Is  apparently  a  regular  Indorser  or  holder, 
especially  where  there  Is  no  d^ense  as  to 
the  Indebtedness.  •  *  «  This  rule  Is 
founded  In  the  most  obvious  dictates  of  rea- 
son and  sound  policy,  and  should  be  Inflexi- 
bly maintained.  Aa  to  anything  beyond  the 
bona  fides  of  the  holder,  the  defendant,  who 
owes  the  debt,  has  no  Interest."  Eaton  r. 
Alger,  47  N.  Y.  34S,  349,  cited  in  the  majori- 
ty opinion,  was  before  the  court  of  appeals 
on  appeal  from  that  decision,  and  was  over- 
ruled.  In  the  opinion  the  court  says:  "The 
evidence  substantially  established  that  the 
payee  of  the  note  [Clark]  delivered  it  to  the 
-plaintiff  upon  his  undertaking  to  collect  it 
at  hts  own  expense,  and  to  pay  to  Clark 
upon  Its  collection  $600,  which  was  the^gi- 
nal  amount  of  the  note  prior  to  its  renewal. 
■•  •  The  note  is  transferred  and  deliv- 
ered to  the  plaintiff  under  that  contract, 
and  In  fulfillment  of  that  contract  be  pro- 
ceeds to  its  collection.  The  plaintiff  Is  thus 
made  the  party  in  Interest,  within  the  mean- 
ing of  the  Code,  so  as  to  enable  him  to  main- 
tain this  action."  In  the  case  of  Hays  v. 
Hathom,  74  N.  T.  486,  thte  court  reviews  an 
the  decisions  of  the  coiurts  of  New  York  up- 
on this  question,  and  summarizes  its  concln- 
Blons  ss  fcJlows:  "To  entitle  a  party  to 
maintain  an  action  tipon  a  promissory  note, 
-he  muat  ba.  the         owner  and .  have  the 


right  of  possession  of  the  Instrhmenf  Such 
ownership  must  be  sufficient  to  protect  the 
defendant,  upon  a  recovery  against  him, 
from  a  subsequent  action  thereon.'*  In  Cot- 
tle V.  Cole,  20  Iowa,  481,  485,  the  defendants 
pleaded  that  plaintiff  was  not  the  real  party 
In  Interest,  and  that  they  were  not  indebt- 
ed to  plaintiff  in  any  manner.  In  the  sum  of 
flOO  or  any  other  sum.  I^e  court,  on  de- 
murrer, held  this  answer  sufficient  On  ap- 
peal Judge  Dillon  says:  "The  course  of  der 
clslon  In  this  state  establishes  this  rule,  viz.. 
that  the  party  holding  the  legal  title  of  a 
note  or  Instrument  may  sue  on  It  though  he 
be  an  agent  or  trustee,  and  liable  to  ac- 
connt to  another  for  the  proceeds  of  the  re- 
covery, but  he  Is  open  in  such  case  to  any 
defense  which  exists  against  the  party  bene- 
ficially Interested.  •  *  •  Holding,  aa  the 
plaintiff  did,  the  legal  title  to  the  Judgment 
by  assignment  he  could  sue  upon  It;  and 
his  right  to  recover  conid  not  be  defeated 
by  simply  showing  that  ClAff  was  the  party 
beneficially  Interested  in  the  action.  This 
alone  would  not  constitute  a  defense."  Cas- 
sldy  V.  Woodward,  77  Iowa,  S57.  42  N.  W, 
319,  320,  waa  an  action  Involving  the  title 
and  ownership  of  80  acres  of  land.  The  ob- 
jection was  that  the  plaintiff  was  not  the 
real  party  In  interest  In  passing  upon  this 
question  the  court  says:  "It  hss  uniformly 
been  held  by  this  court  that  under  this  pro- 
vision of  the  Code  the  party  holding  the  le- 
gal title  to  a  cause  of  action,  though  he  be 
a  mere  agent  or  trustee,  with  no  beneficial 
interest  therein,  may  sue  In  his  own  name" 
Cottle  V.  Cole,  20  Iowa,  481;  Rlceiv.  S&very. 
22  Iowa.  470;  Vlmont  v.  Railway  Oo.,  64 
Iowa,  514,  17  N.  W.  31,  21  N.  W.  9.  In  Mail' 
ufacturlng  Co.  v.  Heipler,  52  Nv  W.  33^  4^ 
Minn.  397,  398,  it  Is  said:  "By  the  terms  of 
the  order  or  draft  sued  on,  the  drawer  di- 
rects the  defendant .  to  pay  the  plaintiff  a 
certain  sum.  The  defendant  accepted  the 
draft,  expressly  agreeing  to  pay  the  plain- 
tiff the  sum  named.  Clearly,  the  plaintiff 
held  the  legal  title  to  the  demand,  and  was 
the  real  party  In  Interest  It  did  not  con- 
cern the  defendant  that  there  was  an  agree- 
ment between  the  drawer  and  the  plaintiff 
that  the  latter  took  the  order  only  for  col- 
lection; the  proceeds,  when  collected,  to  be 
applied  on  the  Indebtedness  of  the  former  to 
the  latter.  No  exceptions  were  taken  on 
the  trial  of  the  cause  which  raised  any  other 
questlon."^  Bond  Co.  v.  Hurd,  52  N.  W.  488, 
85  Iowa,  559,  was  an  action  upon  a  promis- 
sory note  assigned  to  plaintiff  tor  oollection 
merely.  The  only  question  submitted  was 
whether  the  plaintiff  was  the  real  party  In 
Interest  The  court  says  "that  the  party 
holding  the  legal  title  of  a  note  or  Instru- 
ment may  sue  on  It  though  he  be  an  agent 
or  trustee,  and  liable  to  account  to  another 
for  the  iwoceeds  of  the  recovery,  but  he  Is 
open  in  sncb  case  to  any  defense  which  ex- 
ists against  the  party  beneficially  interest- 
ed."..Bank  y^HnmmeU  14  Cola.27Sb  23.jPac. 
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081,  8  L .  R.  A.  788,  20  Am.  St  Rep.  257,  Is  an 
actloD  on  a  chose  In  action.  The  court  says: 
"The  meaning  of  the  language  of  the  first 
section  [Code,  8  3]  cited  has  been  frequently 
construed  by  the  courts.  The  'real  party  In 
Interest'  is  held  to  mean  the  [>er5on  In  whom 
the  legal  title  to  the  claim  in  suit  is  vested." 
Young  V.  Hudson,  99  Mo.  102.  106,  12  S.  W. 
032,  633,  was  an  action  upon  three  promis- 
sory DoteB  and  an  account  for  merchandise, 
all  alleged  to  have  been  regularly  transfer- 
red to  plalntUf.  The  defense  was  that  the 
assignment  of  the  account  to  plaintiff  was 
without  consideration,  and  was  a  mere  pre- 
tense and  Bham,  and  the  assignors,  being 
the  owners  and  entitled  to  whatever  sum 
might  be  collected  on  It,  were  the  real  par- 
ties In  interest  Speaking  on  this  question, 
the  court  says:  **The  assignment  was  regu- 
lar and  formal.  There  was  evidence  of  de- 
fendant's, admission  of  the  original  indebted- 
ness it  exhibited.  But  no  consideration  for 
its  transfer  to  fllalntlff  appeared.  The  ac- 
count was  evidently  assigned  to  him  to  col- 
lect for  the  use  of  the  assignors.  That  did 
not  -titeclude  a  recovery.  An  assignee  of  a 
chose  In  action  arising  out  of  contract  may 
Biie  upon  It  in  his  own  name,  though  the  title 
was  passed  to  him  only  for  the  purpose  of 
ctHlection."  In  Mcrherson  V.  Weston,  6i 
Cat  275,  281.  30  Fac.  842,  846.  the  defense 
wa9  that  the  plaintiff  was  not  the  owner  of 
the>note,  and  therefore  not  the  real  party 
iif  interest  The  court  says:  "It  makes  no 
difference  that  the  plaintiff  paid  nothing  for 
the.oote.  Forbes  bad  the  right  to  indorse  it 
to  Mm  whenever  the  note  became  his  prop- 
erty. He  held  it  with  the  same  right  as  any 
other  owner,  had."  In  the  syllabus  the  court 
stiys:  '^he  transfer  to  plaintiff  was  with- 
out consideration,  and  merely  for  the  pur- 
pose of  collection.  Held,  that  the  transfer 
to  plaintiff  was  valid,  and  that  he  was  enti- 
tled to  Judgment  against  Robinson  as  an  In- 
doreer."  McCallum  v.  Driggs,  35  Pla.  277, 
278,  17  South.  407,  408,  reads:  "If  a  note 
be  indorsed  In  blank,  the  courts  never  in- 
quire Into  the  rights  of  the  plaintiff,  whether 
be  lues  in  his  own  right  or  as  trustee,  nor 
into  the  right  of  possession,  unless  a  piea  be 
made  of  mala  fides  In  the  plaintiff's  posses- 
sion." In  Caldwell  v.  Lawrence,  84  III.  161, 
1C2,  one  defense  "was  that  the  plaintiff  was 
not  the  owner  of  the  note,  and  therefore  not 
the  real  party  In  interest.  The  court  says: 
"The  legal  title  to  the  note  was  still  In  plain- 
tiff, and  the  facts  averred  simply  showed  the 
payee  was  equitably  entltied  to  the  pro- 
ceeds; but  that  Is  a  question  with  which 
defendant  need  not  concern  himself.  It  Is 
not  alleged  he  had  any  defense  to  the  note 
as  against  the  payee,  and  in  whom  were  the 
equities  it  a  matter  of  no  consequence.  Had 
-the  plea  set  forth  facts  which  constituted  a 
defense  to  the  note,  either  In  whole  or  In 
part  a  very  different  question  would  have 
been  presented.  The  legal  title  of  the  note 
remaining  In  plaintiff,  the  fact  that  the 


payee  may  have  been  the  equitable  owner 
constitutes  no  tort  of  defense  to  the  action. 
The  suit  was  rightfully  brought  In  the  name 
of  the  party  In  whom  was  the  legal  titie  to 
the  Indebtedness,  and  it  can  make  no  differ- 
ence to  defendant  who  may  have  been  the 
equitable  owner  of  the  note.  It  bad  no  de- 
fense on  the  merits."  In  Brown  v.  Cheno- 
worth,  51  Tex.  470^^  the  defendant  pleaded 
that  plaintiff  after  the  execution  of  the  note 
was  adjudged  a  bankrupt  and  that  the  note 
was  transferred  to  his  assignee  In  bankrupt- 
cy for  the  benefit  of  his  creditors;  that  after 
his  discharge  In  bankruptcy  the  note  belong- 
ed to  the  creditors,  who  had  not  been  paid. 
The  court  says  "that  plaintiff,  the  apparent 
owner  of  the  note,  might  sue  in  his  own 
name,  and  the  mere  fact  that  be  was  not  the 
real  owner  would  constitute  no  defense, 
either  In  bar  or  in  abatement"  In  Epting 
V.  Jones,  .47  Ga.  622,  the  court  says:  "It  is 
no  good  plea  to  a  suit  upon  a  promissory 
note  that  the  suit  is  brought  by  the  true 
on-ner  In  a  fictitious  name,  it  not  appearing 
by  the  plea  that  the  defendant  has  any  der 
fense  to  the  note." 

The  question  Involved  in  this  case  has 
been  before  this  court  and  for  15  years  it 
has  been  the  settied  law  of  this  state  that 
one  holding  the  legal  titie  to  a  chose  in  ac- 
tion might  maintain  an  action  thereon  in  his 
name,  and.  In  my  judgment  this  should  have 
been  left  at  rest.  In  Krapp  v.  Eldrldge.  33 
Kan.  106,  109,  5  Pae.  872,  373,  Chief  Justice 
Horton,  speaking  for  the  court,  saya:  "Fi- 
nally It  Is  urged  that  the  trial  court  com- 
jnltted  error  In  not  compelling  Eldrldge  to 
answer  upon  cross-examination  'what  he 
paid  for  the  account.'  The  amount  be  paid 
was  immaterial.  The  account  was  trans- 
ferred and  assigned  In  writing  to  him.  and 
to  this  writing  Carroll  had  attached  his  slgr 
nature.  Where  an  account  Is  assigned  ab- 
solutely, so  that  the  assignee  becomes  hi 
fact  the  owner  thereof,  he  is  the  real  party 
In  Interest.  As  Carroll  had .  transferred  In 
writing  this  account  to  Eldrldge,  It  was  Im- 
material to  Krapp  whether  he  bad  glvra  it 
to  him  or  s(Hd  It  to  him.  After  snch  trans- 
ter  and  assignment  Eldrldge  was  the  only 
person  entltied  to  maintain  an  action  there- 
for. Of  course,  Eldrldge,  as  assignee,  had  ne 
rights  which  his  assignor  did  not  possesa. 
Krapp  was  entitled  to  make  all  defenses 
against  the  account  In  Eldridge's  hands 
which  he  might  have  made  If  the  actioy  had 
been  brought  In  the  name  of  Carroll."  If 
Stewart  had  paid  Price  the  amount  of  this 
account  after  the  assignment  and  before  the 
suit  does  any  one  doubt  that  this  would 
hare  been  a  complete  satisfaction?  Price 
had  been  authorized  to  receive  the  money. 
The  account  had  been  assigned  to  him  anjl 
placed  In  his  hands.  A  receipt  from  him 
would  hare  been  sufficient  to  [wotect  Stew- 
art and  could  have  been  successfully  plead- 
ed In  payment  to  any  action  thereafter  pros- 
-jecuted  by  Mro.  'Jliompson  on  tbat.accouJit 
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Holding  fbe  fegal  title,  &»  he  did,  with  au- 
thority to  collect  aod  receipt  In  full,  why 
may  be  not  maintain  an  action  In  bis  own 
name?  An  able  and  thoroughly  sound  opin- 
ion InTcdTlng  the  principles  of  thla  case  was 
written  by  Judge  Garver  In  Llnney  v.  Thomp- 
son, 3  Kan.  App.  718,  45  Pac.  456.  The  Code 
did  not  intend  to  adopt  a  role  that  changes 
the  law  of  commercial  paper,-  nor  that'  abol- 
iflhes  the  equity  rules  as  to  parties  to  actions 
on  contracts;  but  It  Intended  to  abrogate 
the  common-law  rule,  and  adopt  and  apply 
the  equity  rule  of  pleadings,  bo  far,  at  least, 
as  concerns  the  plalntlfTs  in  actions  on  con- 
tracts and  other  chosra  In  actions.  Tbe  prln< 
clple  running  through  and  controlling  In  all 
of  the  foregoing  decisions  Is  that  the  person 
in  possession  and  holding  the  legal  title  to 
the  evidence  of  indebtedness  sued  on  is  the 
real  party  In  Interest,  within  the  meaning 
of  the  Code,  notwithstanding  the  entire  bene- 
ficial Interest  Is  In  anotfa^. 

JOHNSTOK  «nd  GUNNmGHAM,  33..  con- 
cnr  Willi  GRKENBt*  J. 


(U  Kan.  O 

BOARD   OP  EDUCATION  OF   CTTY  OP 

TOPEKA  T.  STATE  et  at 

(Sajweme  Court  of  Kansas,  DItIsIou  Ko.  1. 

Jan.  11,  1902.) 

MUNICIPAL  CORPORATION  —  EXTENSION  OF 
BOUNDARIES  —  3CHOOL  DISTRICT  BONDS  — 
STATUTES  —  RETROACTIVE  EFFECT  —  TITLE 
OF  ACT. 

1.  In  188<i  a  school  dlBtrict  which  adjoined  a 
city  oC  the  first,  class  issued  bonds,  a  part  of 
wbirti  were  used  for  the  purchase  of  a  site 
tor  a  school  house,  and  the  remainder,  to- 
gether with  the  proceeds  of  another  issue  in 
1888,  were  expended  in  the  erection  and  tar- 
niihinjc  of -a  school  buildiug.  In  1889.  the  city 
extended  its  bouadaries,  and  annexed  a  large 
part  of  the  territory  of  tbe  school  district,  in- 
dbding  the  land  on  which  the  school  house 
was  sltnated.  By  chapter  128  of  the  Laws  of 
1803  there  was  provided  a  method  for  a  set- 
tlement between  a  school  district  and  a  city 
when  a  district  or  part  of  It  waa  aunexed  by 
an  extension  of  the  city  limits.  Held,  that  the 
law,  alttaongh  retroactive  in  its  effect  in  this 
case,  is  valid,  and  that  a  moral  obligation 
rested  on  the  city  after  the  annexation  to  as- 
same  payment  of  the  bonds  oatstandiug,  issued 
by  the  school  district  to  pay  for  the  school; 
Imldiag  and  site,  whidi  this  law  changed  Into 
a  legal  obligation. 

2.  Section  2  of  chapter  128  of  tbe  Laws  of 
1888  provides:  **The  board  of  education,  or 
tbe  district  board  retaining  the  school  house, 
tihall  assume  tbe  bonded  indebtednees  incurred 
in  building  and  furnishing  aucb  school  bouse.** 
ffeU,  that  nnder  the  faets  stated  in  the  first 
paragraph  of  this  syllabus  the  dty  is  jiot  onl;> 
liable  to  pay  the  bonds  iHsued  by  the  school 
district  and  used  for  building  and  furnishing 
the  school  house,  but  also  the  amount  of  said' 
bonSs  nsed  for  the  purchase  of  a  aite.  The 
Words  "school  house"  include  the  site. 

8.  The  title  of  chapter  128  of  tbe  Laws  of 
1883,  in  its  application  to  section  2  of  tbe  act, 
b  sufficiently  broad  to  satisfy  the  require- 
Oents.of  section  1^  art.  2,>of  the  constitution. 

(Byllabos  by  the  Conrt.) 

Brror  from  district  court,  Shawnee  coon- 
Z.  T<  HazM,  Jodge*  ^ 


Action  by  the  state  and  school  dlstrtct  No. 
22  against  the  board  of  education  of  the  city 
of  Topeka.  Judgment  for  plaihtUIa.  De- 
fendant brings  error.  Modified. 

Argued  before  DOSTER,  C.  J.,  and  JOHN- 
STON, SMITH,  and  GR£ENE,  JJ.  : 

Welch  &  Welch,  for  plaintiff  In  error.  A. 
A  Oodazd,  Atty.  Gen..  J.  8.  West,  Asst. 
Atty.  Qea.,  and  Troutman  &  Stone,  tor  de-. 
fendonts  in  error.  ■  ■  , 

SMITH,  J.  This  was  an  action  brought  by 
the  state  of  ^naas  on  behalf  of  its  perma- 
nent school  fund  to  recover  from  school  dla- 
trlct  No.  22  of  Shawnee  county  upon  two  se^ 
ries  of  bonds  Issued  by  the  district,-  which 
were  as  follows:  Ten.  bonds  of  $800  each,, 
executed  and  delivered  on  October  9,  1886,- 
bearing  6  i>er  cent  annual  interest,  .and 
eight  bonds  of  |500  each,  dated  August  15, 
1888,- drawing  interest  at  5  per  cent.  In  An- 
gust,  1889,  the  city  of  Topeka,  by  an  ordi- 
nance which  was  approved  by  the  district 
cOdrt;  extended  Its  boundaries  to  include  a- 
large  portion  of  the  adjoining  territory  of- 
school  district  No.  22,  and  annexed  to-  the^ 
city  that  part  of  the  district  on  which  the* 
school  honse  stood.  On  motion-of  the  schoolj 
district,  the  board  of  educatlcm.  was  made  d' 
party  defendait  to  the  action.  The  school 
district  filed  an  answer  and  cross  petltloH' 
praying  that  the  board  of  education  be  ed.<^ 
judged  liable  to  pay  the  full  amount  ot  said* 
IjondB  and  Ihterest'  The  case  was  tried  be^' 
low  on  the  following  agreed  facts:  ■  "Plrsti' 
That  of  the  bonds  sued  upon  by  the  pteib^ 
tiff  and  as  Issued  by  the  defendant  school- 
district  No.  22  In  1886,  the  sum  $1,500  wafit 
expended  for  the  purchase  of  the  school'  slbe-,^ 
which  was  afterwards  built  upon  by  oAldi 
district,  and  afterwards  taken  into  the  clt^ 
by  the  lawful  extcnsloh  of  fts  Umlts;  -and' 
that  the  balance  of  the  IsWe  of  said  beuds^ 
In  1886,  to  wit,  $1,600,  and  all  of  the  ISsueW 
the  $4,000  in  bonds  sued  upon  by  plaintiff;'' 
were  expended  In  the  erection  and  ^urnishin^ 
of  said  school  district  heretofore  referred  to.''' 
Second.  That  out  of  the  moneys  fn  the  treas-' 
nry  of  said  school  district  there  was'aftor' 
the  first  Issue,  but  prior  to  the  second,'  gx-' 
pended,  In  addition  to  the  above,  for  the" 

:  erection  and  furnishing  of  said  scho61  boose* 
and  Its  environments,  a  sum  In '  excess  of 
$1,500."  The  board  of  education  filed  an  an-* 
Bwer  and  cross  petition,  in  which  it  averred 
that  the  board  and  the  school  district,  after 
th^  annexation,  mutually  agreed  to  divide 
the  expense  of  maintaining  the'  School,  and 
arranged  between  theifl  that  the  boftrd  of 
education  should  assuine  ahd  pay  a  certain' 
proportion  of  the  bonds.   These  allegations' 

,  were  hfcld  by  the-  court  below  on  demurrer  to 
furnish  no  basis  for  a  cross  demand  against 

[  the  school  district,  or  any  defense  to  the 
bonds.  The  board  of  education  In  this  plead-: 
ing  expressly  consents  that  the  court  render 

ijudgment  agalnstH  for  the  full-siun  ol{  the' 
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bonds,  lees  the  amount  due  It  from  district 
No.  22,  wblch  tt  sets  out  In  1893  an  act 
was  passed  by  tbe  le^slature  entitled  "An 
act  relating  to  cities  of  tbe  firat  and  second 
class,  proTidlng  for  the  settlements  between  a 
school  district  or  a  part  of  a  district  and  the 
city,  when  annexed  by  the  extension  of  the 
city  limits."  Laws  1893,  c.  128.  Section  1 
of  tbe  Act  provides  that  when  all  the  terri- 
tory of  a  school  district  Is  annexed  to  a  city, 
all  Its  property  shall  be  transferred  to  the 
board  of  education  of  such  city,  ^nd  tbe  lat- 
ter held  responsible  thereafter  for  the  Talid 
floating  and  bonded  debt  of  the  district 
Section  2  relates  to  the  disposition  of  the 
property  of  the  school  district  when  a  part 
of  Its  territory  Is  annexed  to  tbe  city,  and 
proTldea  a  method  ot  adjustment  by  which 
the  county  superintendent  is  to  determine 
the  present  value  of  the  school  property  In 
the  district  and  equitably  apportion  the 
same,  together  with  all  moneys  due  to  or  la 
tlie  hands  of  the  district  treasurer.  The 
next  to  the  last  paragraph  of  this  section 
reads:  "The  board  of  education,  or  the  dis- 
trict board  retiiluing  tbe  school  house,  shall 
assume  the  bonded  Indebtedness  incurred  In 
building  and  furnishing  such  school  house." 
Section  2,  c,  128.  Laws  1883.  Tbe  court  be- 
low rendered  a  judgment  as  follows:  "That 
the  state  of  Kansas  have  Ja^Kiii^^i'  against 
i(«ld  school  district  Na  22  for  the  sum  of 
lii«447;  that  said  plaintiff  also  have  Judg- 
megt  ^inst  tbe  defendant  the  board  x)f  ed- 
QcatiMq  .9f  the  city  of  Top^  for  the  sum  of 
18.9^;  and  that  the  said  board  of  education 
of  Pto  city  of  Topeka  is  primarily  liable  for 
BOid  iast-mentioned  sum,  and  that  the  de- 
fendant school  district  Na  22  Is  exclusively 
liaise  for  tbe  residue  of  said '  Judgment  to 
wit  $2,453."  It  was  (H-dered  that  the  plain- 
tiff exhaust  its  remedy  against  the  board  of 
education  for  the  collection  of  said  $8,994 
before  it  proceed  against  the  school  district 
for  the  collection  thereof.  The  $2,453  for 
which  the  schot^  district  was  hdd  to  be  ex- 
clusively liable  represents  the  cost  of  the 
site  for  tbe  school  house,  which  amount  the 
court  below  decided  could  not  be  Imposed 
upon  the  city  under  the  terms  of  the  legis- 
lative act  of  1893,  above  referred  to.  To  re- 
verse tbls  ruling  the  school  district  bas  filed 
a  cross  petition  in  error. 

It  Is  contended  by  counsel  for  the  board  of 
education  that  tbe  title  of  chapter  128  of  the 
Laws  of  1893  Is  not  broad  enough  to  cover  a 
liability  Imposed  by  section  2  upon  the  city 
for  the  cost  of  bulldlQg  and  furnishing  the 
school  house.  The  paragrafdi  fixing  this  lia- 
bility Is  preceded  by  a  direction  to  the  coun- 
ty superintendent  how  to  divide  the  school 
money  and  property  of  such  district  when  a 
part  of  Its  territory  Is  annexed  to  a  city. 
When  a  part  of  a  country  school  district  Is 
tak«i  Into  a  city,  and  a  settlement  Is  made, 
by  the  .county  sup^ntendent  between  the 
part  annexed  and  the  city,  tlflB  carries  with 
it  9n  adjustment  p{  $)ie  rights  of  that  por- 


tion of  the  district  which  is  jiot  annexed.  It 
Is  within  the  constltutimial  power  of  tbe  le«- 
islature,  when  a  part  of  the  territory  of  a 
school  district  upon  which  a  school  boose  Is 
situated,  is  taken  into  a  city,  to  charge  the 
latter  with  the  payment  of  bonds  issued  by 
the  district  to  build  the  school  house,  although 
the  city  should  annex  no  more  than  the  site 
of  the  building.  This  court  has  viewed  with 
great  liberality  the  titles  to  legislative  acta, 
in  order  to  sustain  the  enactments  against 
the  objections  that  the  body  of  the  laws  was 
too  bi'oad  to  come  within  the  scope  of  their 
titles.  City  of  Eureka  v.  Davis,  21  Kan.  578; 
In  re  PInkney,  47  Kan.  89-9S,  27  Pac.  179; 
Commlssiraiers  of  Cherokee  Co.  v.  State,  36 
Kan.  337,  13  Pac.  558.  Getting  the  property, 
a  moral  obligation  rested  on  the  city  to  pay 
for  It  There  can  be  no  constitutional  objec- 
tion to  a  retroactive  law  which  changed  this 
moral  obligation  into  a  legal  one.  Commis- 
sioners  v.  Bunker,  16  Kan.  498;  Perry  Co.  v, 
Conway  Co.  (Ark.)  12  S.  W.  877,  6  L.  R.  A.  065. 
Concerning  the  power  of  the  legislature  to 
change  the  boundaries  of  school  districts  and 
apportion  thehr  property,  see  Lowe  v.  pardy 
(Utah)  26  Pac.  982;  The  law  of  1893  above 
referred  to  declares  that  "the  board  of  ednca- 
tion  *  *  *  retaining  the  school  bouse 
shall  assume  the  bonded  Indebtedness  in- 
curred in  building  and  furnishing  said  school 
house."  The  court  below  held  tttat  this  as- 
sumption did  not  Include  the  cost  of  the  site 
of  tlie  building.  We  think  this  view  is  too 
narrow.  Tbe  bonds  sued  on  recite  that  they 
were  Issued  "for  the  purpose  of  erecting  a 
school  bouse  in  said  district  in  pursuance  of 
chapter  49  of  the  Laws  of  1879."  Fifteen 
hundred  dollars  was  taken  from  the  proceeds 
of  these  bonds  by  the  officers  of  the  school 
district -and  used  in  buying  land  for  a  site. 
This  was  done  in  the  face  of  section  6  of  said 
law  of  1879,  which  makes  the  st^hool  officers 
liable  to  fine  and  Imprisonment  for  using  any 
of  the  money  accruing  from  the  sale  of  such 
bonds  for  any  other  purpose  than  that  design 
nated  in  tbe  act  which  Is  to  erect  or  purchase 
one  or  more  scho<rf  houses  for  the  district 
The  school  officers,  when  they  bought  the  ^Ite 
in  18S6,  certainly  entertained  the  view  that 
authority  to  buy  a  house  Included  the  land, 
else  they  proceeded  with  a  criminal  Intent 
If  the  city  had  annexed. all  of  the  territ<wy 
of  school  district  No.  22  except  one  acr^  on 
which  the  school  house  stands,  counsel  for 
the  district  would  hardly  contend  that  the 
city  was  obligated  to  pay  for  tbe  site  under 
section  2  of  tbe  law  of  1893.  "And  by  tbe 
grant  of  a  bouse  the  ground  wbereon  It  doth 
stand  doth  pass."  1  Shep.  Touch,  p.  90.  A 
testatw  bequeathed  "my  brick  house,"  a 
building  73%  feet  Img  by  20  feet  wide,  sit* 
uated  on  tbe  comer  of  a  lot  132  by  82%  feet 
It  was  held  that  the  lot  upon  which  tbe  boose 
stood  passed  by  the  devise  of  the  bouse. 
Common  C-ounclI  of  City  of  Richmond  v. 
State,  6  3^4.  "As  the  land  upon  which 
the  building  stan'ds  ^^  essential  .tp  t^e  .^Elft-- 
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ence  of  the  etrncture,  it  U  fairly  to  be  pre- 
BDiiied  that  It  was  the  intentloa  of  the  leg- 
islature to  Include  It  In  the  provisions  of  the 
statute  by  the  phrase,  'bouses  of  rellgloua 
worship.' "  Trinity  Church  v.  City  of  Bob- 
ton,  lis  Mass.  164.  ThlB  was  a  case  con- 
RtrolDg  an  act  exempting  "bousee  of  religious 
worship"  from  taxation,  and  the  law  waa 
subject  to  the  rule  of  strict  construction. 
"Messuage.  The  best  writers  represent -this 
word  as  synonymous  with  'house,'  and  as 
embracing  an  orchard,  garden,  curtilage,  ad- 
joining buildings,  aud  other  appendages  of  a 
dwelling  house."  And.  Law  Diet  "In  a 
grant  or  devise  of  a  bouse  the  curtilage  and 
garden  will  pass,  even  without  the  words 
'with  the  appurtenances'  being  added." 
Bout.  Law  Diet.  Ksty  v.  Currier,  98  Mass. 
601;  AUen  r.  Scott  21  Pick.  25,  82  Am.  Dec. 
23S;  Webster  v.  Potter,  105  Mass.  414;  Jack- 
800  V.  White,  8  Johns.  60.  That  part  of  the 
answer  of  the  school  district  which  pleaded 
an  amicable  adjustmoit  of  the  claims  to  prop- 
erty between  It  and  the  city  some  four  years 
before  the  act  of  1893  was  passed  stated  no 
valid  defense.  The  statute  above  cited  lays 
down  a  node  of  procedure  for  dividing  the 
property  which  must  be  followed. 

The  Judgment  of  the  court  below  will  be 
modified,  with  directions  to  enter  Judgment 
against  both  of  the  parties  def^dant  below 
for  the  whole  of  plalntlCTs  demand,  the  board 
of  education  to  be  adjudged  primarily  liable 
and  the  school  district  secondarily  liable  for 
the  amount.  All  tbe  Jnetlcee  concurring. 


in  Wwh.  tm 

WOLUX  T.  SMITH. 

(Supreme  Court  of  Washingtra.   Jan.  27. 
1802.) 

APPEAL— BTATBUBNT  Or  FACT&-TIHB  OF  FIZ*- 
INO— EXTENSION  OF  TIUE. 

Where  the  30  dajs  allowed  after  the  entry 
of  judgment  In  the  superior  court  to  file  a 
jMat^uent  of  facta  is  extended  by  order  of  the 
court  without  any  notice  of  tbe  applicatiou 
therefor  to  the  opposite  party  or  his  counsel,  a 
statement  of  facts'  filed  after  the  expiration  of 
tbe  30  days  is  insnffldent  to  support  an  ap- 
peal. « 

Appeal  from  superior  eonrt,  ^Ing  county; 
W.  B.  Bell,  Judge. 

Action  by  N.  F.  WolUn  against  Lyman  G. 
Smith.  From  a  Judgment  ia  favw  of  de- 
fendant, plaintiff  appeals,  and  defendant  flies 
motion  to  strike  out  tbe  statements  of  tacts. 
Ai^teal  dismissed. 

Boot,  Palmer  &  Brown,  for  appellant 
die  &  BUng;  for  respondent. 

PBB  CCRXAM.  Motion  to  strike  state- 
ment of  facts.  Judgment  was  entered  In 
this  cause  on  October  22,  1901.  At  that  date 
the  time  began  to  run  in  which  the  appeal 
might  be  taken,  and  the  atatemeut  of  facts 
was  required  to  be  filed  before  or  within  30 
days  therefrom.  The  last  day  upon  which 
the  atatem«it  could  have  been  filed  or  served, 
67P.-86 


without  an  extension  of  time  by  the  trial 
court  was  November  21,  1001.  Martin  v. 
Telegraph  Co.,  18  Wash.  280,  51  Pac.  376.  It 
was  not  filed  or  served  until  November  22, 
1901.  It  is  true  that  an  order  was  made  by 
the  trial  court  extending  the  time,  but  this 
order  was  not  made  by  stipulation,  and  no 
notice  was  given  ,  to  the  defendant  or  his 
counsel  of  any  application' for  an  extension. 
This  brings  the  case  squarely  within  the  rule 
announced  in  ^IcQue^ten  v.  Morrill,  12  Wash. 
335,  41  Pac.  66.  There  being  no  controversy 
other  than  that  raised  by  the  statement  of 
facts,  the  appeal  will  be  dismissed. 


<M  Wash.  iS» 

DEBRING  V.  HOLCOMB. 

<8upTeme  Court  of  Washington.   Jan.  20, 
1902.) 

COSTS  OH  APPEAL-BRIBF>-PIUHTINO  FINI>* 
IN08  OF  FACT. 
A  respondent  will  not  be  allowed  costs  for 
the  prlntiDg  in  his  brief  of  the  findlnea  of  fact 
of  the  tiial  court  after  the  appellant  has  print- 
ed the  same  in  his  brief. 

Motion  to  retax  costs.  For  former  opinion, 
see  67  Pac  240. 

PER  CURIAM.  This  Is  a  motion  by  ap- 
pellant to  retax  costs,  for  the  reason  that 
fl  per  page  Is  an  unreasonable  price  for 
printing  tbe  briefs;  the  assertion  being  that 
70  cents  per  page  Is  the  customary  price.  A 
second  objection  Is  that  pages  from  7  to  23, 
inclusive,  of  respondent's  brief,  contain  only 
the  findings  of  fact  made  by  the  trial  court 
all  of  which  had  been  already  printed  in  full 
in  appellant's  brief.  The  clerk  of  tbis  court, 
in  taxing  the  costs,  has  allowed  80  cents  per 
page  for  printing  respondent's  brief,  and  we 
think  the  record  shows  conclusively  that 
that  was  the  customary  price  for  brief«  of 
this  size  in  Pacific  county.  There  seems  to 
be  no  good  purpose  subserved,  however.  In 
the  printing  by  respondent  In  her  brief  of 
the  findings  of  fact  after  they  had  been  print- 
ed In  the  brief  of  appellant,  as  they  had  In 
this  case.  The  briefs  of  appellant  and  re- 
spondent are  consulted  together  by  members 
of  this  court  and,  tbe  rule  requiring  the 
printing  of  the  findings  of  fact  being  for 
the  benefit  of  the  court,  there  is  no  necessity 
for  incurring  the  expense  of  again  printing 
them  In  respondent's  brief.  The  costs  wlH 
therefore  be  retaxed  to  the  extent  of  disal- 
lowing tbe  expense  of  printing  the  17  pages 
of  respondent's  brief  which  contain  the  state- 
mmt  of  facts  as  printed  In  appellant's  brief. 
As  so  corrected,  the  cost  bill  Is  approred. 


(17  Wasb.  a?) 

DOXISOX  et  al.  t.  CITY  OF  SPOKANE. 

(Supreme  Court  of  Washington.   Jan.  IS, 
1902.) 

APPEAL  PROM  ORDERS— TIUE  OP  TAKING. 
An  appeal  taken  more  than  15  days  after 
the  grantmg  of  the  order  appealed  from,  where 
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the  party  has  actual  notice  ot  the  order  at  the 
time,  is  too  late. 

Appeal  from  superior  court,  Spokane  coun- 
ty; WUllam  E.  Bicbardson,  Judge. 

Action  by  Adah  B.  Donlson  and  others 
against  the  city  of  Spokane.  Jndsmeut  for 
pialntlflB,  and  defendant  appeals.  Motion 
to  dismiss  appeal.  Granted. 

John  P.  Judeon,  for  appelant  Winston 
&  Winston,  Frank  Reeves,  and  Thomas  M. 
Vaucei  for  respondents. 

PER  CURIAM.  Motion  to  made  to  dis- 
miss the  appeal  in  this  case  tor  Che  reason 
that  tbe  same  was  not  taken  In  time.  It 
appears  from  the  record  that  the  appeal  was 
not  taken  for  more  than  IS  days  after  the 
granting  by  the  court  of  the  order  appealed 
from,  and,  further,  from  affidavits  on  file, 
that  the  ajipellant  bad  actoid  notice  of  the 
granting  of  the  same  at  the  time  It  was 
granted.  This  brings  the  case  within  the 
rule  announced  by  this  court  In  Braely 
Marks,  18  Wash.  224,,  48  Pac.  27,  and  for 
the  reasons  there  announced  t^e  motion  will 
be  sustained,  and  the  appeal  dismissed. 


(27  wuh.  SIO) 

STRATTOX  V.  LAWSON. 
(Supreme  Court  of  Washiugton.    Jan.  IS, 
1902.) 

BANKRUPTCY— PRBI.'ERBNCES-CREDITOR'S 
KNOWLG]DaE:-DBBTOR'S  SOLVENCY. 

\Vhere,  in  an  action  to  cancel  a  mort- 
gage aa  an  illegal  preference  under  Bankr. 
Act  ISdS.  i  *SObt  providing  that  prefereuces 
given  vitbin  four  months  of  baulmiptcr  to  a 
creditor  baving  reasonable  cause  to  believe 
that  the  debtor  intended  to  give  a  preference 
shall  l>e  void.  It  appears  that  the  debtor  re- 
garded himself  as  able  to  pay  his  debts;  that 
a  recover,  after  an  examination,  found  tiim 
scrfvoit;  and  that  the  creditor  examined  the 
books  (tf  the  debtor's  ImalneM,  which  showed 
good  profita,— the  creditor  .  cannot  reasonably 
be  charged  with  knowledge  that  the  debtor 
was  Insolrrat.  within  the  meaning  of  Bankr. 
Act,  t  1,  snlid.  IS,  defining  iiMolvency,  and 
that  a  preference  was  intended  when  the  mort- 
gage was  given. 

Appeal  from  superior  court,  King  county; 
Boyd  D.  Tallman,  Jadge. 

Action  by  J.  H.  Stratton,  as  trustee  In 
bankruptcy  of  the  estate  of  D.  N.  Holden 
and  another,  against  Eugene  F.  Lawson. 
Judgment  for  defendant,  and  idalntifl  ap- 
peals. Affirmed. 

Bausmaa  &  Kelleber,  for  appellant 
Stnive,  Allen,  Hughes  &,  McMlcken,  for  re- 
spondent. 

MOUNT,  J.  On  the  25th  day  of  February, 
1900,  D.  N.  Holden  and  Lizzie  Holden,  bis 
wife,  were  adjudged  bankrupts  by  the  dis- 
trict court  of  the  United  States  for  the  dis- 
trict ot  Washington,  Northern  division,  and 
on  March  9tb  appellant  was  appointed  trus- 
tee of  their  estate  in  bankruptcyt  and  quali- 
fied as  such  trustee.  Thereafter  this  action 


was  brought  in  the  state  court  against  the 
respondent  to  set  aside  a  deed  of  certain 
real  estate  executed  and  delivered  by  H(rfd«i 
and  wife  to  respondent  within  four  months 
prior  to  the  time  the  petition  in  bankrupt- 
cy was  filed.  The  cause  was  tried  in  the 
lower  court,  and  findings  made  In  t&vor  of 
defendant,  and  a  Judgment  entered  dismiss- 
ing the  action.  From  tbls  Judgment  of  dfs* 
missal  plaintiff  appeals. 

The  facts  disclosed  by  the  record  are  sub- 
stantially as  follows:  The  Holden  &  Wilson 
Furniture  Company,  a  corporation  under  the 
laws  of  the  state,  had  l>een  engaged  In  a 
large  furniture  business  in  Seattle  tor  a  con- 
siderable time  prior  to  Deceml)er  1,  1900. 
D.  N.  Holden  and  one  H.  D.  Thomas  were 
the  owners  of  all  the  stock  In  the  corpora- 
tion. Holden  had  agreed  to  purchase  the  in- 
terest owned  by  Thomas  for  $22,500.  On 
Xovember  5,  1900,  HoidMi,  under  his  agree- 
ment, was  required  to  make  a  payment  of 
¥12,500  to  Thomas.  On  this  date  Holden 
called  upon  respondent,  and  explained  to  him 
that  the  Holden  &  Wilson  Furniture  Com- 
pany was  doing  a  large  and  pro8i>erouB  busi- 
ness, amounting  to  from  $25,000  to  $30,000 
per  month  gross  receipts,  with  a  net  profit 
of  from  $3,000  to  $4,000;  that  he  desired 
to  borrow  $11,500  for  10  days,  with  which 
to  purchase  the  stock  of  Thomas;  that  he 
could  arrange  to  repay  the  money  within 
the  10  days,  and  would  let  respondent  hold 
the  certificates  of  the  whole  stock  of  ttie 
corporation  as  security  fw  the  repayment 
thereof:  and  if,  at  the  expiration  of  10  days, 
Holden  still  desired  the  money  as  a  loan, 
he  and  bis  wife  would  give  respondoit  a 
mortgage  on  certain  real  estate  1>elongIng 
to  them  Individually.  Respondent  examin- 
ed the  real  estate  and  the  stock  of  furniture 
belonging  to  the  corporation,  satisfied  him- 
self as  to  the  profits  of  the  business,  and 
loaned  Holden  the  $11,500  for  10  days  with- 
out interest  taking  as  security  therefor  the 
certificates  of  stock  named  for  the  limited 
time,  bat  relying  upon  the  promise  of  Holden 
to  give  the  real  estate  security  If  the  money 
was  not  repaid  at  the  expiration  of  the  10 
days.  Thereafter  Holden  was  not  able  to 
repay  the  $11,500,  and  said  to  respondeat 
that  he  had  some  bills  around  the  city  to 
pay,  and  desired  $3,500  additional  therefw, 
stating  that  the  real  estate  was  good  securi- 
ty f<H*  this  amount  and  the  $11,500  already 
borrowed.  Respondent  thereupon,  on  De- 
cember 1,  1900,  advanced  to  Holden  $3,500. 
and  Holden  and  wife  executed  and  delivered 
to  respondent  a  note  fOT  $15,000,  secured  by 
a  mortgage  on  all  their  real  estate.  Re- 
spondent thereupon  surrendered  to  Holdeo 
the  certificates  of  stock  in  the  ^corporation. 
It  is  admitted  In  this  case  that  at  the  time 
the  money  was  loaned,  and  also  at  the  time 
the  security  was  given,  respondent  fully  be- 
lieved that  the  corporation  was  solvent  and 
prosperous,  and  also  In  good  faith  believed 
that  Holden  and  wife  were  fully  solveot, 
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Md  were  In  all  respects  prosperous  In  their 
and  eacb  of  their  business  affairs;  and  that 
respfttident  would  not,  on  .any  other  basis 
tban  his  cffliTlctioa  oC  aoiveacj  of  Holden 
and  wife,  have  hmned  the  said  sams  of  monr 
ey.  After  the  note  and  mortgage  had  been 
ezeeoted  and  dellTered,  but  betote  tiiey  were 
recorded,  respondent  learned  that  cortaln 
(Tedlt(WB  of  the  Holden  ft  WUmhi  Fnmltnre- 
Cwnpany  were  pressing  for  payment  of  thdr 
daima,  and  era  December  4th  a  petition  was 
ffled  in  tibe  state  courts  hy  a  creditor  asking 
for  tile  a^intmoit  tif  a  receiver,  and  tbere- 
ivtm  a  receirer  was  appohated  to  take  charge 
of  the  afEaIrs  of  the  Holden  &  Wilson  Fnr- 
Bltnre  Company.  The  assets  of  the  cwpora- 
tion  at  tlilB  tlm,e  were,  In  round  numbers, 
1115,000,  while  the  liabilities  amounted.  In 
roimd  niunberB,  to  |77,00a  After  the  ap< 
polutment  of  the  recelrer,  end  on,  to  wit 
Deconber  11th.  Hidden  and  wife  deeded  the 
property  described  In  the  mortgage  to  the 
respondent  la  satlsfactlcm  of  the  mor^a^. 
When  the  aJfalrs  of  the  Holden  &  Wlkon 
Company  were  Anally  wound  np  by  the  re- 
edrer,  the  creditors  thoreof  received  80  per 
cat  of  their  claims. 

It  is  conceded  that  the  value  of  the  real 
estate  mortgaged  and  the  mwtgage  deed 
were  about  equal,  so  that  there  was  no  eq- 
uity in  the  property  belonging  to  the  credit- 
ors of  Holden  and  -n^e,  provided  the  mort- 
gage was  valid.  The  sole  question  in  the 
ease,  ther^ore,  Is  as  to  the  validity  of  the 
mortgage.  Section  eOb^  Nat  Bankr.  Act 
1S88  (30  Stat  663),  provides  as  follows:  "If 
a  bankn^t  shall  have  given  a  preference 
within  four  months  before  the  filing  of  a 
petltkm,  or  after  the  filing  of  a  petition  and 
brtwe  the  adjudication,  and  the  person  re- 
ceiving it  w  to  be  boiefited  thereby,  or  his 
agent  acting  therein,  lOiaU  have  had  reason- 
able cause  to  brieve  that  It  was  Intended 
thoeby  to  give  a  preCerraee,  it  shall  be  void- 
able by  the  trustee,  and  he  may  recover  the 
pK^ty  or  its  value  from  sudi  person."  It. 
Is  agreed  that  respondent  at  the  time  he 
advanced  the  mraey  and  took  the  mortgage 
AiBy  believed  that  the  c<»rporati(»  and  H<dd- 
m  and  wife  were  each  solvent  snd  fully 
able  to  meet  th^  obIlgati(His.  The  only 
question  to  be  deterroined,  thertfore,  Is 
whether  respondent  had  reasonable  cause  to 
bdleve  that  Holden  and  wife  were  insolvent 
at  the  time.  H<Men  himself  testifies,  in 
snbstance,  that  he  was  solvent;  that  on  the 
8d  day  of  December,  the  receiver,  after  going 
Unroughly  over  the  books,  informed  him 
that  hie  equity  in  the  corporatlwi  was  not 
less  than  930,000,  and  that  be  believed  that 
thoe  was  $80,000  or  $40^000  more  than  suffl- 
deut  to  pay  all  the  debts  ot  the  corpora- 
tiw.  Respondent  testified  that  at  the  time 
the  911,500  was  loaned,  and  before  the  mort- 
gage was  gjvm.  he  cMisulted  the  bot^keeper 
(or  the  Holden  &  Wilson  Furniture  Gtmi- 
pany.  and  that  the  bocdis  showed  a  large 
bosbiess.  running  from  $23,000  to  $30,000, 


with  net  profits  of  from  $3,000  to  $4,000,  per 
mixith.  There  is  nothing  shown  in  the  rec- 
ord as  to  the  personal  liabilities  of  Holdeu 
and  ^i^e,  aor  is  there  any  evldmce  ot  the 
fact  that  Htdden  and  wUe  individually 
Insfrtvent  w  that  they  ow;ed  any  personal, 
debts,  until  after  the  liability  in  the  stock 
of  the  Hcrfdm  &  Wilscm  Furniture  Company 
became  a  personal  obligation  by  reason  ot 
the  oorp(«atl(m  not  fully  paying  its  oUlga- 
tlons.  Hidden,  after  the  receive  was  ap- 
pointed, believed  that  there  would  be  no 
liability  on  the  capital  stock  of  the  com- 
pany, and  that  he  would  receive  at  least 
$30,000  after  the  debts  were  all  paid.  In 
Be  Bggert,  43  a  a  A.  1,  102  Fed.  735,  the 
United  States  (drcult  court  of  appeals.  Sev- 
enth circuit  after  reviewing  a  number  of 
cases  from  the  stqireme  court  of  the  United 
States,  says:  "The  resultant  of  all  these  de- 
cial<ms  we  take  to  be  this:  That  the  cred- 
itor is  not  to  be  charged  with  knowledge, 
of  his  debtor's  financial  condition  from  mere 
mmpayment  of  his  Cebt,  or  from  circum- 
stances which  give  rise  to  mere  suspicion; 
in  his  mind  of  possible  Insolvency;  that  It 
is  not  essential  that  the  creditw  should  have 
actual  knowledge  ol.  ot  belief  in  his  debtor's 
Insolvency,  but  that  he  should  have  reason- 
able cause  to  b^eve  his  debtor  to  be  in- 
strivent;  tiist  If  facts-aud  circumstances  with 
respect  to  the  debtor's  financial  cc»idItion 
are  brought  home  to  him  such  as  would 
put  an  ordinarily  prudent  man  upon  Inquiry, 
the  creditor  is  chargeable  with  knowledge 
of  the  facts  which  inquiry  should  reasonably 
be  expected  to  disclose."  Applying  this  rule 
to  the  ivesent  case,  and  conceding,  for  the 
argument  that  resptmdoit  made  no  Inquiry 
Into  the  condition  of  the  debtor  at  the  time 
he  loaned  the  money  and  at  the  time  h» 
received  tbe  security,  yet  It  cannot  be  rea- 
sonably contended  that  he  should  have  ac- 
quired Iitformatlott  which  Holden  did  not 
possew,  or  different  Inforjnatlon  from  that 
which  the  receiver  acquired  after  carefully 
examining  the  books  of  account  and  taking 
an  account  of  the  stock  oC  furniture  on  band. 
This  tnformatlm  was  that  the  corporatlMi  of 
which  HoId«i  was  the  ttdle  8tockh<Hder  was 
perfectly  solvoit  under  Bankr.  Act  S  1>  subd. 
15,  which  provides:  **A  person  shall  be 
deemed  bisolvmt  wltbln  the  provisions  of 
this  act  whenever  the  aggregate  of  his  prop- 
erty,  exclusive  of  any  property  Which  be 
may  have  conveyed,  transferred,  concealed 
or  removed,  or  permitted  to  be  c(mcealed  or 
removed  with  intent  to  defraud,  hinder  or 
delay  his  creditors,  shall  not,  at  a  fair  valu- 
ation, be  Bufflcient  in  amount  to  pay  his 
debts."  The  aggregate  of  all  the  property 
to<mging  to  the  corpora ti<Mi  at  a  fair  valu- 
ation two  days  after  the  mwtgage  was  ex- 
ecuted and  ddivered  was  more  than  sufflcient 
to  pay  all  the  debts  of  the  corporation  and 
$30,000,  In  excess  thereof,  which  represented 
Holden's  equity  thereto.  In  the  complaint 
filed-  agabist  the  corporation  by  a  creditor 
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harlng  a  claim  of  ^,184.50  It  Is  alleged  for  { 
tbe  appolntmoit  of  the  receiver  "that  the  | 
defendant  is  indebted  to  varions  oth^  cred* 
Itors  in  the  sum  of  about  960,000,  that  its 
assets  are  of  the  ralno  of  about  flOO,000, 
and  that  d^tedvit  is  threatened  with  llti- 
gation  that  may  dissipate  and  destroy  said 
assets  and  the  business  of  defendant"  He- 
spondttit,  even  If  he  knew  there  wen  977.000 
In  debts  ontstanding  agataist  the  corporation, 
and  that  some  of  the  creditors  were  press- 
ing tot  their  claims,  cannot  be  reasutably 
chargeable  with  knowledge  that  H(riden  and 
wife  were  insolvent  under  the  bankmptey 
act  supra.  If  th^  were  not  insoAvait,  Hol- 
den  cannot  be  charged  with  reasonable  cause 
to  believe  that  th^  were  Insf^ent,  or  that 
a  preference  was  Intended,  when  the  m<xt- 
gage'was  given,  or  that  thne  was  any  in- 
tent on  the  part  of  the  respondent  to  avoid 
the  {HOTlsIons  of  the  bankmptey  law.  Be- 
sp<mdent  naturally  desired  security  f«-  his 
money,  and  under  the  evidence  bi  the  case 
(»nnot  be  charged  with  having  obtahied  a 
preference. 
The  cause  Is  therefore  affirmed. 

BEAVIS,  O.  J.,  and  DUNBAR,  ANDERS, 
FULLERTON,  WHITXl,  and  HADLBY.  JJ., 
nmcur. 

(27  Waeh.  286) 

STATE  ex  rel.  BROWN  v.  McFAUL. 
(Sapreme  Gonrt  of  Washington.    Jan.  14, 

1002.) 

CHATTEL    MORTOAOBS  —  FORECLOSURE  —  RS- 
HOVAL  TO  COURT— RBSTRAININQ  OR- 
DBR— BOND— CONTEMPT. 

Where,  after  tbe  connnencement  of  fore- 
closure proceediagB  by  a  chattel  mortgagee  uu- 
der  Ballinjier's  Ann.  Codes  &  St.  8  MIX),— the 
statutory  short  form  of  procedure,— an  order 
was  made  traoflferring  the  proceeding  to  the 
euperior  court  for  foreclosure,  and  the  court 
ordered  that  the  Hberlff,  who  had  taken  pos- 
sessioD,  be  restrained  from  levying  on  the  prop- 
erty OP  retaining  the  same  from  the  mortgagor, 
but  uo  injunction  Dond  was  given  <w  required 
on  the  ifisuance  of  the  order,  the  absence  of 
such  a  bond  did  not  render  the  order  void;  and 
the  conduct  of  the  moi-tgagee,  who  knew  of 
the  orier,  in  endeavoring  to  take  the  prmterty 
from  the  mortgagor,  to  whom  the  sberia  had 
delivered  it,  was  a  contempt  of  court. 

Appeal  from  superior  court,  Whitman 
county;  William  McDonald,' Judge. 

Contempt  proceedings  by  the  state  of 
Washington,  on  the  relation  of  J.  T.  Brown, 
against  M.  B.  McFaul.  From  a  conviction, 
respondrat  appeals.  Affirmed. 

Thomas  NeiU  and  Orland  &  Smith,  fw  ap- 
pelant 

PER  CURIAM.  In  July,  1900,  Russell  & 
Co.,  a  corporation,  began  the  foreclosure  of 
a  chattel  mwtgage  executed  by  one  Hflrdes- 
ty  on  a  certain  traction  engine  manufactured 
by  tbe  comi>any.  The  foreclosure  was  com- 
menced under  the  short  form  of  procedure 
(section  5870  et  seq.,  Ballinger's  Ann.  Codes 
&  St);  and  the  plaintiff  pot  into  the  hands 


of  the  sheriff  of  Whitman  county  tbe  mort- 
gage and  notice,  as  required  by  such  pro- 
cedure, signed  by  attorneys  for  mortgagee. 
The  n^  day  the  sheriff,  by  d^nty,  levied 
npon  and  took  Into  his  possession  the  engine, 
by  virtue  of  tbe  notice.  The  appellant  was 
the  agent  of  Rnssell  &  Co.,  mortgagee,  and 
was  present  when  the  levy  was  made.  He 
employed  an  engineer  to  take  the  engine, 
which  was  in  the  custody  of  the  sheriff.  In 
the  meantime  application  was  made  to  tbe 
superior  court  by  one  Bgan  tor  an  order 
transfeering  the  proceedings  to  the  sup«ior 
court  An  order  was  thereupon  made  trans- 
ferring the  proceedings,  as  provided  by 
statute,  to  the  superior  court,  for  foreclosure: 
and  the  court  also  ordered  that  the  sheriff, 
and  his  deputies,  agents,  servants,  coonselon, 
and  attorneys,  be  enjoined  and  restrained 
from  levying  upon  the  personal  property  de- 
scribed In  the  mortgage,  or  holding  the  same 
or  retaining  the  same  from  said  Egan,  until 
tbe  further  order  of  the  court  &nd  that 
such  order,  and  the  affidavit  npon  which  It 
was  based,  should  be  served  on  the  sheriff  of 
Whitman  county  and  the  attorneys  for  the 
plaintiff  within  Ave  days.  There  was  no  In- 
junction bond  given  or  required  upon  the 
issuance  ttt  the  order.  Upon  service  of  tbe 
order  upon  the  sheriff  and  his  deputy,  the 
8h«-lff  delivered  the  possession  of  the  en- 
gine to  Egan.  Immediately  thereafter  tbe 
appellant  followed  Bgan,  and  endeavored  to 
take  possession  of  the  engine.  A  scuffle  en- 
sued between  appellant  and  Egan  over  tbe 
possession,  and  defendant  desisted  from  fur- 
ther efforts  to  retain  possession  of  tbe  en- 
gine, but  removed  therefrom  three  levers 
necessary  for  Its  operation.  Tbe  defendant 
had  full  knowledge  of  the  order  made  by  the 
superltK*  court  at  the  time  be  endeavored  to 
take  possession  of  the  engine.  Upon  affi- 
davit showing  the  foregoing  facts,  the  conrt 
Issued  an  order  that  appellant  show  cause 
why  he  should  not  be  punished  for  contempt 
for  the  violation  of  the  order  of  the  court 
At  the  hearing  the  facts  were  found  sub- 
stantially as  above  stated;  and  appellant  tes- 
tified that  he  thought  he  had  a  right  to  tal» 
and  hold  the  engine  under  the  mortgage, 
which  provided  that  plaintiff  might  take  po4 
session  on  default  of  payment  and  that  l>tt 
Intended  to  take  possession  of  It.  He  war 
adjudged  guilty  of  contempt  and  appeals. 

Counsel  for  defendant  maintain  that  *> 
no  bond  was  executed  by  the  mortgage  npcn 
the  issuance  of  tbe  order  directing  the  prop- 
erty to  be  returned  to  the  owner,  such  order 
was  void.  We  think  not  The  statute  au- 
thorizes the  court  to  make  the  wder  as  aa 
Incident  to  the  jurisdiction  assumed  by  tiie 
court  in  the  foreclosure.  After  the  order 
was  made  by  the  court  removing  the  fore- 
closure of  the  chattel  mortgage  Into  the  su- 
I»erlor  court  &nd  directing  the  sheriff  to 
return  the  possession  of  tbe  personal  pn^ 
erty  to  the  mortgagor,  the  subsequetit  hitw- 
ference  of  the  defendant  with  Che  -cnstodr 
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of  the  property  willfully  was  a  Tlolatlon  of 
the  order,  and  the  convlcUcn  of  contempt 
most  be  afflrmed. 


(kT  Wuh.  316) 
STATB  ex  reL  TAYLOB  t.  CUMMINGS. 
(SawMne  Conrt  of  Weshingtou.   Jan.  IS, 

1002.) 

AFPBAL-NONBXISTENCB  OP  8DBJB0T-HATTBR 
—DISMISSAL. 
An  apveal  from  a  coDtest  for  a  poUlc 
office,  the  term  of  which  hag  expired  before 
the  appeal  omtea  cm  to  be  heard,  will  be  dia- 
miasea. 

Appeal  from  sapwlor  coart,  Ktoff  conntri 
W.  B.  Bell.  Judge. 

Actkm  by  the  atate.  on  the  reladon  of 
Charlea  U  Taylor,  against  Martin  0am- 
lalngB.  From  a  jndgment  In  favor  of  re- 
lator.  respondent  appeals.  Dismissed. 

R.  H.  Lindsay  and  Preston.  Carr  &  Gll- 
man.  tor  appellant  Wtlmon  Tackor  and 
Ivan  Im,  Hyland,  for  respondent 

PER  CtmiAM.  This  is  a  contest  between 
the  relator  and  respondent  over  an  election. 
Inrolving  the  right  to  the  office  of  road  en- 
pervlsor  In  road  district  No.  19  of  King 
county,  state  of  Washington,  few  the  term 
of  one  year,  to  commence  on  the  first  Tues- 
day of  January,  1901.  Inasmuch  as  the  term 
of  office  has  expired,  and  there  Is  no  subject- 
matter  upon  which  the  Judgment  of  this 
court  can  operate,  this  cauae  will  be  dis- 
missed, under  the  rule  announced  in  State 
V.  Prosscr,  10  Wash.  608.  48  Pac.  262;  State 
T.  Wickersham,  16  Wash.  161,  47  Pac.  421; 
and  Hlce  t.  Orr,  16  Wash.  163, 47  Pac.  424. 


(ff  Wash.  170) 

WASHINGTON  MILL  00.  v.  MARKS  et  al. 

(Sapreme  Court  of  Wa8luiigt<Hi.   Jan.  4. 
1002.) 

8UHM0NS— BBRVICB-WAIVBR  OF  TBBHS— AU- 
THORITT  —  BXniDBN  OF  PROOF  —  PBFAULT— 
AFFIDAVIT  OF  MERITS— COUNTBR  AFFIDA- 
VrrS-OBJBCTIONS. 

1.  While  defendant  was  alMent  from  home 
at  work  in  another  county,  the  summons  was 
Berred  by  a  private  person  by  leaving  a  copy 
at  the  house  with  defendant's  stepmother,  and 
IHvper  affidavit  ot  service  made.  The  person 
serviDg  the  summons  stated  the  pai>er  was  for 
defendant,  and  requested  that  it  be  giveo  to 
him  oj>  his  retam.  Defendant  did  not  return 
lK»ne  until  after  ju^ment  was  entered,  when 
the  copy  was  handed  to  him;  that  Mng  his 
Srst  information  of  the  action.  Beld,  under  2 
Ballinger's  Ann.  Codes  &  St.  8  4874,  authoriz- 
loc  such  service  to  be  made  by  any  person 
other  than  the  plaintiff,  the  person  making  the 
service  is  agent  for  the  plaintiff  only  for  that 
parpose,  and  cannot  waive  any  of  the  terms 
of  the  summons  unless  specially  authorized. 

2.  Where  a  defendant  asks  that  an  order  of 
default  entered  against  him  be  vacated  on  the 
pround  that  he  did  not  receive  notice  of  the 
action  because  the  person  serving  the  Bummons 
at  his  home  requested  that  it  be  banded  to 
falm  on  bis  return,  which  did  not  occur  until 
after  defantt  was  entered,  the  bnrdoi  U  on 


him  to  show  that  such  person  had  authority 

from  pluintiff  to  make  such  request 

3.  Where,  on  a  motion  to  be  relieved  from 
default,  plaintiff  introduces  affidavits  In  oppo- 
sition to  defendant's  affidavit  of  merits,  and 
no  objection  is  then  made  to  their  being  read 
and  considered,  the  objection  is  waived,  and 
cannot  be  urged  on  appeal. 

Appeal  from  superior  court,  Spokane  coun- 
ty; Geo.  W.  Belt  Judge. 

Action  by  the  Washington  Mill  Company 
against  O.  E.  Marks  and  others.  From  an 
order  refusing  to  vacate  an  order  of  default 
and  Judgment  for  plaintUE,  defendant  Marks 
apj)eal8.  Affirmed. 

Bobertsim,  Miller  ft  Bos^aiyit,  for  ap- 
pelant Danson  ft  Huneke,  for  respimdent. 

HADLET,  J.  This  action  was  brought  to 
foreclose  a  medianlc's  lien.  Betom  of  bo-v- 
tee  as  to  the  defiendant  G.  D.  Mazfes  redteif 
that  service  was  made  In  Sp(riauie  county 
by  dtilvering  to  and  leaving  with  Mrs.  J. 
8.  Marks,  at  the  home  and  usual  place  of 
residence  of  said  O.  B.  Marks,  a  true  copy 
of  the  summons  and  complaint;  that  said 
Abrs.  J.  S.  Marks  was  a  person  of  snltiU)le 
age  and  dlscretlm.  and  a  member  of  the 
family  of  said  Q.  B.  Marks,  and  said  G.  B. 
MaAs  -was  th&i  absent  from  and  wltliont 
the  county  of  Spokane.  An  order  ot  dCNtanlt 
was  entered  against  said  G.  E.  Marin  on 
the  80th  day  ot  January,  1001,  and  decree 
was  thereafter  entered  thereon.  On  Febru- 
ary 27,  1001,  said  G.  E.  Marks  filed  a  mo- 
tion to  vacate  the  «der  of  ditfanlt  and  Judg- 
ment Accompanying  the  motion  was  the 
affidavit  (tf  O.  B.  Maries  to  the  effect  that 
on  the  8d  day  of  January,  1001,  he  went  to 
the  town  of  Sprlngdale,  Stevens  county. 
Wash.,  where  lie  was  mgaged  at  work,  and 
remained  tJiere  until  <m  or  about  the  10th 
day  of  February,  1901;  that  wbUe  he  was 
absent  from  tte  city  of  Spokane  the  sum- 
mons and  comidalnt  In,  tiUs  case  were  1^ 
at  the  resldontce  of  affiant's  fath«,  and  with 
his  stepmotbM'.  Magnolia  Marks;  that  affiant 
received  no  notice  that  this  action  bad  been 
commenced  until  the  said  10th  day  of  Feb- 
ruary, 1001,  when  this  affiant  returned  to 
the  city  of  ^kane.  and  a  copy  of  the  snm- 
mwDS  and  complaint  were  deUvnred  to  him 
his  BtepmoUiw,  tiie  stating  to  him  a^ 
the  time  that  aald  summons  and  complaint 
had  been  left  with  her  some  person  whose 
name  to  her  was  unknown,  with  tibe  request 
that  she  keep  tbem  until  afflanfs  return. 
The  affidavit  of  Magnolia  Marks  was  also 
filed,  and  recited,  In  substance,  as  ftdlows: 
That  she  Is  tbe  stepmother  of  the  defendant 
G.  B.  Marks;  tliat  on  or  about  the  8th  day 
of  January,  1901,  a  party  f^ose  name  she 
did  not  know  called  at  her  residence  In  the 
city  of  SpiAanei  and  handed  her  some  pa- 
pers, which  she  did  not  oamlne,  and  was 
told  by  tine  gentleman  leaving  them  with  her 
that  they  wen  tor  ber  son,  G.  B.  Marks, 
and  farther  told  her  to  give  tbem  to  bim  up- 
<m  talB  return;  that  she  soi^oBed  from  said 
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ttatement  that  all  that  was  necessary  was 
to  give  them  to  her  son  upon  his  retarn, 
-which  she  did  on  or  about  the  10th  day  of 
Febraarr.  1901,  when  he  returned  from  the 
town  of  Sprlngdale,  Stevens  county,  Wash., 
to  the  city  of  Spokane;  that  she  did  not 
write  her  son  anything  about  the  papers 
bavlng  been  left,  and  did  not  Infcnrm  him 
until  his  return  that  they  had  been  left  there 
for  him.  Appellant's  aflSdavlt  also  contain- 
ed matter  In  rdlatlon  to  the  merits,  and  al- 
leged that  be  had  been  advised  by  bis  conn- 
ed that  he  had  a  merltcM^oos  defense  to  the 
actl(m.  Counter  ajSdavlts  were  filed  In  re- 
sponse to  the  affidavit  of  merits,  and  the 
court  denied  the  motion  to  vacate  the  de- 
fault and  judgment  The  defoadant  O.  E. 
Harks  appeals. 

It  la  assigned  as  error  that  the  court 
"Qenled  ai^llanf a  motion  and  refused  to 
vacate  the  Judgment.  It  appears  that  th^ 
service  was  not  made  by  the  sheriff  or  hla 
d^uty,  but  was  made  by  one  Arten,  who 
made  affidavit  as  to  the  fact  ot  service.  It 
Is  urged  that  the  statement  allied  to  have 
been  made  by  him  to  Mrs.  Harka  when  he 
left  with  her  the  summons  and  com^lnt  to 
the  effect  that  they  were  for  her  son,  O.  E. 
Marks,  and  that  she  should  give  them  to  him 
upon  his  return,  was  such  as  to  relieve 
Marks  from  being  bound  by  the  aenrlce  until 
the  time  of  his  retmn.  If  the  service  had 
been  made  by  the  sberlff  or  his  d^i^, 
Marks  would  certainly  have  been  bound  by 
the  terms  of  the  notice  contained  In  tiie 
summons,  unless  the  sheriff  had  qteclal  au- 
thority, aside  from  his  official  powora,  to 
waive*  the  terms  of  the  written  summons. 
Any  wal  statement  made  by  the  sheriff  In 
OAfllct  with  the  terms  of  the  summons 
would  have  been  of  no  effect  unless  he  was 
specially  authorised  by  the  plaintiff  to  make 
them  to  the  extent  that  be  tbereby  became 
the  agoit  of  the  plciintlff  for  that  purpose. 
In  the  absence  of  siteclal  authority,  his  only 
official  power  In  the  premises  would  havb 
been  to  serve  the  written  notice  contained 
In  the  summons.  Section  4874.  2  Balllnger's 
Ann.  Codes  A  St.,  confers  authority  upon 
tbe  sheriff  to  make  swvlce,  and  the  same 
section  autiKVlzes  like  service  to  be  made 
by  any  person  other  than  the  plaintiff  who  is 
over  21  years  of  age,  and  competent  to  be 
a  witness  In  the  action.  No  distinction  is 
made  between  the  authority  <^  tiie  sheriff 
and  othera  who  may  make  service.  It  would 
thnefwe  seem  to  follow  logically  tibat  an  in- 
dividual other  than  the  sheriff,  who  makes 
service  of  summons,  Is,  like  the  sheriff,  the 
agent  of  the  plaintiff  tor  that  purpose  only, 
unless  he  Is  specially  authorized  to  vary 
the  terms  of  the  written  summons.  The 
affidavits  in  siqiport  of  sibilant's  motion 
make  no  averment  that  the  par^  who  made 
the  service  was  in  any  way  autlioriaed  by 
the  plaintiff  to  waive  or  modify  the  written 


terms  contained  in  the  summons.  The  re- 
turn of  service  shows  that  the  summMis  was 
leiFt  during  appellant's  absence  from  the 
county,  with  a  person  of  suitable  age,  at 
the  residence  of  appellant,  such  person  be- 
ing a  member  of  his  family.  The  statute 
makes  such  service  sufficient,  and.  In  tbe 
absence  of  a  showing  that  the  plaintiff  au- 
•  thorlsed  a  waiver  ot  the  torms  of  the  sum- 
mons, the  aK>eIlant  is  bound  thereby.  The 
burden  Is  upon  appelant  to  make  tiie  neces- 
sary showing  In  sui^tort  of  his  appllcatkm 
to  vacate  the  default 

It  Is  also  assigned  as  error  that  the  court 
considered  the  affidavits  filed  by  respoudent 
in  response  to  appeliants  affidavit  of  merits. 
Respondent  contends  that  the  cont«ite  of 
these  affldavlto  show  that  no  othw  or  differ- 
ent result  could  have  been  reached  If  the 
judgm«it  had  been  vacated  and  the  cassr 
regularly  tried.  Appelant  urges  thiU^  these 
affidavits  were  inadmissible,  tor  the  reason 
that  the  facts  set  forth  In  an  affidavit  of 
merits  cannot  be  dwled  by  counter  affidavits, 
and  that  the  court  will  not  try  the  merits  of 
the  case  on  affidavits.  There  is  nothing  la 
the  record  to  show  what  weight  U  any,  tbe 
court  gave  to  the  counter  affidavits.  They 
are  included  in  the  statement  of  facts,  and 
are  followed  by  tbe  usual  certificate  of  the 
trial  Judge,  but  nothing  further  in  the  rec- 
md  indicates  that  tiiey  were  given  considera- 
tion. For  aught  tiiat  appears,  the  court  may 
have  det«inlned  the  whole  matter  upon  tbe 
sufficiency  of  the  service.  In  any  eveat.  no 
objection  to  the  consideration  of  tbe  affida- 
vits appears  in  the  record.  There  Is  no  mo- 
tion to  strike  the  affidavits,  and  the  record 
is  entirely  silent  ss  to  any  objection  thereto. 
Respondent  avers  In  Its  brief  that  no  sucb 
objection  was  In  fact  made  In  tbe  court 
below,  and  that  the  objectitm  Is  made  bi 
this  court  for  the  first  time.  It  Is  nri^ 
that  the  appellant  voluntarily,  submitted  tbe- 
whole  mattw  to  the  court  upon  the  showhig 
made  by  himself  and  by  the  j^spondnit. 
This  contention  being  sustained  by  the  rec- 
ord, this  court  must  consider  tbat  the  court 
below  was  not  advised  of  any  objection  to 
tbe  conslderatUm  oi  all  the  issues  raised 
by  the  affidavits.  Having  failed  to  make 
the  objection  In  the  court  below,  the  appe- 
lant waived  the  right  to  object  thereafto*. 
This  rule  has  beoi  frequentiy  announced 
by  this  court  Robinson  t.  Marino,  3  'Waslu 
St  434,  28  Pac.  762.  28  Am.  St.  Rep;  50; 
Wheels  V.  Ralph,  4  Wash.  617,  30  Pac.  TOO; 
Sears  v.  Railway  Co..  6  Wash.  227,  S3  Pac. 
380,  1081:  Price  T.  Scott,  13  Wash.  S74,  43 
Pac.  634;  Coleman  v.  Montgomery,  J»  Wash. 
610,  63  Pac.  1102. 

The  Judgment  Is  affirmed. 

REAVIS,  C.  J.,  and  rULLBRTON,  DDK- 
BAR.  ANDERS,  WHITE,  and  MOUNT,  J3^ 
concur. 
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(27  Wssb.  »1) 

CORBET  T.  WALLER  et  nx. 

<Snpreine  Conrt  of  Wuhiufton.  Jan.  8,  1902.) 

MORTOAQBS— NOTES  —  COLLBCTION  —  8BTTLE- 
MBNT— AOBNT-S  AUTHORITY-POSSESSION  OP 
NOTBS-IMPUBD  AUTHORITY— COMPROMISE 
—  BVIOmiCE  —  BURDEN  OF  PROOF  —  BUFFI- 
CIBNCT. 

1.  Possession  by  one  of  a  note  payable  to  an- 
oth^  gives  him  implied  authority  to  collect  it, 
bat  not  t6  make  a  settlement  by  compromise. 

2.  If  a  debtor  owing  mon«y  on  a  written  se- 
cnrity  pays  or  settles  with  another  as  agent, 
it  is  his  duty,  at  his  peril,  to  see  that  the  pw- 
«on  thus  paid  or  settled  with  is  in  pocsewion 
of  the  secarity. 

3.  An  agent  authorized  merely  to  collect  or 
receive  payment  of  a  debt  cannot  bind  bis 
princii>al  by  any  arrangCTient  short  of  actual 
oollectlon  or  receipt  of  the  money,  since  an- 
thority  to  collect  carries  with  it  no  authority 
to  compromise. 

4.  In  an  action  to  foreclose  a  mortgage. 
■Wherein  the  defense  was  an  alleged  settlement 
by  compromise  with  the  mortgagee's  agent, 
the  burden  was  on  defendant  to  prove  the 
agent's  authority  io  make  such  settlement. 

R.  In  an  action  to  foreclose  a  m<»tgage, 
wherein  the  sole  defense  was  an  alleged  set- 
tlement, defendant  testified  that  the  mortga- 
gee's agent  agreed  to  accept  a  deed  for  part 
of  the  mortgaged  property  in  full  settlement 
of  the  debt,  and  it  was  proved  that  the  deed 
was  executed  and  delivered  to  the  agent;  but 
it  did  not  appear  that  the  mortgagee  ever  re- 
ceived or  accepted  the  deeds,  had  any  knowU 
edge  of  the  transaction,  or  ever  raUAed  the 
acts  of  his  agent,  or  that  tbe  deeds  were  ever 
recorded.  The  agent  testified  on  cross-exam- 
ination that  the  agreement  was  for  the  con- 
veyance of  all  the  property,  and  that,  when 
he  discovered  that  this  had  not  hwa  done,  de- 
fendant refnsed  to  give  a  deed  for  all,  aud 
the  settlement  was  not  made.  It  further  ap- 
peared  that  whatever  authority  the  agent  had 
in  regard  to  the  settlement  was  in  writing, 
which  was  neither  produced,  nor  its  absence 
accounted  for.  Bcld,  that  the  evidence  did  not 
justify  a  finding  that  the  agent  had  authority, 
to  make  the  settlement  alleged. 

Appeal  from  superior  court,  Spokane  coun- 
ty; Qeorge  W.  Belt,  Judge. 

Action  by  J.  M.  Oorbet,  administrator, 
against  L.  C.  Waller  and  wife.  From-a  Judg- 
ment in  favor  ot  defendants,  plaintiff  ap- 
peals. Reversed. 

Danson  A  Huneke,  for  appelant  Jamec 
Dvmooi  for  respondentt. 

MOUNT,  J.  TUt  action  Is  to  foreclose  a . 
mortgage  upon  certain  real  estate  in  ^m>- 
kane  county,  Wash.  The  allesatlons  of  the 
complaint  are  In  the  usual  form,  and  are  all 
admitted,  exc^t  the  allegatton  of  nonpay- 
mrait  Tbe  answa-  alleged  that  befwe  the 
'commracement  of  tbe  acti<m  tbe  plalntUTs 
intestate  entered  Into  an  agreement  irher^ 
1^  defendants  agreed  to  convey,  and  plain- 
tiffs Intestate  agreed  to  accept,  a  part  of 
the  inoperty  described  In  the  mortgage,  In 
fuU  8atl8factl<Hi  thereof,  and  to  surrender 
■nd  rdease  tbe  note  and  mortgage;  that 
thereafter  defendants,  In  pursuance  of  this 
agreement,  did  make,  aecute,  and  deliver 
Ihelr  warranty  deed  tor  the  pn^erty  agreed 
upon,  in  full  payn)«it  and  satlsfnctton  of 
the  note  and  mortgage;  and  that  plalntUTs 


Intestate  has  ever  since  had  said  deed,  ^e 
reply  denied  these  auctions.  The  cause 
was  tried  In  tbe  court  below,  and  findings 
made  in  favor  of  defendants,  and  a  decree 
entered  thereon.   Plalntm  appeals. 

At  the  trial,  defendant  L.  a  WaUer  testi- 
fied But»tantially  as  follows:  Hut  he  ex- 
changed other  property  for  lots  21,  22,  ^ 
and  24,  in  block  12,  Bellevue  addition  to  Spo- 
kane; that  on  this  exchange  tftere  was  a 
difference  of  $300  to  be  paid  In  money  by 
him;  that  be  borrowed  this  9900  from  one 
W.  M.  By«8,  and  gave  a  mortgage  on  Qiese 
lots  to  secure  tbe  payment  of  said  sum. 
When  this  payment  became  due,  def^dant 
agreed  with  Byers  to  give  a  new  note'  and 
mortgage  for  the  same  amount  upon  the  same 
property,  together  with  two  additional  lots, 
Tis.,  17  and  IS,  in  the  same  block.  Tbla 
new  note  and  mortgage  were  executed  and 
delivered  to  a  man  tbe  name  of  J.  K. 
Miller,  a  son  of  plalntUTs  Intestate,  on  three 
years'  time.  When  this  latter  note  became 
due,  defendant  went  to  Byers  and  proposed 
a  settlement,  and  entered  into  an  agreement 
to  deed,  and  did  deed,  lots  21.  22,  23,  and  24, 
above  named,  and  to  pay  925  accrued  Inter- 
est, in  satisfaction  of  tbe  mortgage.  Hie 
deed  was  made  to  Miller.  At  this  time  By- 
ers told  defoidant  that  MUlcr  had  the  note 
and  mortgage,  which  were  in  Pennsylvania, 
but  that  be  wotdd  send  for  and  get  them  at 
once.  Some  time  passed  thereafto*,  when 
defendant  Inqnlred  of  Byers  about  tbe  note 
and  mortgage,  whweupon  Byers  toML  defend- 
ant that  there  was  a  misdescription  of  tbe 
property  in  tbe  deed;  that.  Instead  of  being 
de8cril>ed  as  In  block  12,  It  was  described  as 
In  block  4.  Byars  thereupon  prepared  an- 
other deed,  -correctly  describing  tbe  lots  21, 
22,  23,  and  24,  and  the  same  was  executed  to 
Miller  and  delivered  to  Byers.  Defendant 
nerer  saw  Miller,— never  paid  him  any  mon- 
ey,  Mrs.  Waller,  one  of  the  defendants,  and 
wife  of  the  defmdant  L.  C.  Waller,  testified 
to  making  and  delivering  tbe  deeds  to  By- 
ers, and  that  Byers  said  be  did  not  have  tbe 
note  at  the  time  but  that  be  wonld  send  and 
get  it  W.  M.  By«8  testified  that  he  drew 
the  note  and  mortgage  sned  upon;  that  when 
be  obtained  the  mortgage  he  sent  It  on  to  J. 
W.  MlUer,  since  deceased,  but  retained  the 
note  in  bis  possession;  that  the  note  and 
mortgage  were  made  payable  to  J.  K.  MlUer, 
a  son  of  J.  W.  MiUer,  at  the  request  of  the 
latter;  that  he  Invested  this  and  other  mon- 
ey tw  Miller;  tiiat  be '  la-epared  both  the 
deeds  mentlcmed;  that  tbe  proposition  of  set- 
tlement was  that  WaUer  should  deed  all  the 
property  described  in  the  mortgage  in  settle-  * 
ment  of  the  debt;  that,  when  be  compared 
the  description  of  the  pnpectj  In  the  deed 
with  that  in  tbe  mortgage,  be  found  that  tbe 
property  was  not  all  Included;  that  WaUer 
thereupon  refused  tO'  convey  all  of  It,  and 
for  that  reason  the  settlement  was  never 
made.  In  reference  to  bis  authority  to  make 
the  settlement, '  Byera  testified  as  followd: 
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"Question.  Have  you  any  writing  from  Mr. 
Miller  In  reference  to  this  loan?  Answer.  I 
presume  that  I  have.  Q.  Have  you  any 
writing  from  him  with  reference  to  the  set- 
tlement of  the  loan  made  to  Waller?  A.  I 
think  I  have.  I  think  that  I  bare  the  corre- 
spondence. It  baa  been  a  good  many  years 
ago,  but  I  think  I  have  It  Q.  Whatever 
authority  that  you  had  to  make  this  settle- 
ment you  received  In  writing,  did  you?  A. 
Yes,  sir.  Q.  And  whatever  writing  you  re- 
ceived you  have  somewheres  among  your  pa- 
pers? A.  I  presume  that  I  have,  sir.  Q.  Mr. 
Byers,  who  proposed  the  settlement  between 
Mr.  Miller  and  Mr.  Waller?  With  whwn  did 
it  originate?  A.  In  this,  as  well  as  In  oth^ 
cases,  they  were  made  about  the  same  time; 
and,  of  course,  just  bow  they  originated  I 
cannot  state.  I  had  this  case  and  several 
others,  and  they  settled  to  save  foreclosure, 
etc.  I  cannot  remember  any  one  very  dis- 
tinctly. Q.  Well,  I  want  to -know  about  this 
one.  A.  Why,  it  was  made  by  Waller  and 
myself.  Q.  Did  Mr.  Waller  propose  this,  or 
did  you?  A.  I  think  it  was  made  by  Mr. 
Waller,  but  I  could  not  state  positively  liow 
it  came  to  be  made.  Q.  Did  you  recommend 
.;t  by  a  letter  in  writing?  A.  Yes,  sir.  .<J. 
You  have  copies  of  those  letters?  A.  I  have 
co;)ies  of  most  of  my  letters  for  the  past  ten 
years.  Q.  Z  mean  with  reference  to  this  set- 
tlement  A.  I  presume  I  have;  yes." 

The  question  upon  which  this  case  turns  is 
whether  or  not  Byers  is  shown  to  have  had 
authority  to  make  the  settlement  alleged. 
The  evidence  quoted  above  is  to  the  effect 
that  Byers  recommended  the  settlement,  and 
that  whatever  authority  Byers  bad  to  make 
the  settlement  was  in  writing.  This  writing 
was  therefore  the  best  evidence  of  what  the 
authority  was,  and  should  have  been  pro- 
duced, or  its  loss  accounted  for.  Neither  was 
done  In  .this  case.  It  Is  true,  the  evidence  of 
Byers  shows  that  he  had  possession  of  the 
note.  His  authority  to  collect  It  would  there- 
fore be  implied,  but  no  Implied  authority  to 
settle  and  compromise  will  arise  therefrom. 
It  is  not  contended  In  this  case  that  the 
note  was  paid  In  money,  but  the  contention 
is  that  It  was  settled  by  a  deed  to  property. 
The  note  was  not  surrendered,  nor  was  the 
mortgage  ever  satisfied;  nor  la  It  shown  that 
the  mortgagee  ever  received  or  accepted  the 
deeds  made  by  the  defendant,  or  that  he 
ever  had  any  notice  or  knowledge  of  the 
transaction  of  settlement  or  that  the  deeds 
were  ever  placed  of  record,  or  that  the  acts 
of  Byers  were  ever  ratified  In  any  way.  It 
Is  a  well-recognized  rule  that.  If  a  debtor 
.  owing  money  on  a  written  security  pays  to 
or  settles  with  another  as  agent  it  Is  his 
duty,  at  his  peril,  to  me  tiiat  the  person  thus 
paid  or  settled  with  is  in  possession  of  the 
securities.  Mechem,  Ag.  fi  373;  Security  Co. 
V.  Douglass,  14  Wash.  215,  44  Pac.  257.  It  is 
also  a  rule  that  an  agent  authorized  merely 
to  collect  a  demand  or  to  receive  payment 
of  a  debt  cannot  bind  iUa  principal  by  any 


arrangement  short  of  an  actnal  collection 
and  receipt  of  the  money.  The  agent  merrfy 
authorized  to  collect  a  debt  has  no  Implied 
power  to  release  the  debt  or  to  compromise 
the  claim.  See  Mechem,  Ag.  §S  375,  370;  1 
Am.  &  Eng.  Enc.  Law,  p.  1027.  In  this  case 
the  burden  was  upon  the  defendant  not  ooly 
to  prove  a  settlement  but  since  be  claimed 
the  settlement  was  made  with  an  agent  au- 
thorized to  make  It  and  this  authority  was 
denied,  the  burden  was  upon  him  to  prove 
the  authority.  The  defendant  proved  by  the 
agent  that  whatever  authority  he  had  was  In 
writing,  and  that  the  agent  had  possession 
of  the  writing.  There  the  evidence  as  to 
written  authority  stopped.  It  is  possible  that 
the  court  may  have  been  Justified  in  finding 
as  a  fact  that  this  evidence  inferred  author- 
ily  of  the  agent  to  make  the  settlement  al- 
leged, but  this  witness,  upon  cross-exaroina- 
tlon,  testified  that  the  proposition  he  made 
to  Miller  was  that  the  defendant  was  to  deed 
all  of  the  lots  described  in  the  mortgage  In 
payment  of  the  loan;  that  the  settlement 
was  never  made  upon  that  basis.  This  clear- 
ly negatived  the  idea  that  be  had  authority 
to  make  the  settlement  alleged.  There  was 
no  other  evidence  In  the  case  from  which  the 
court  could  find  any  authority,  either  express 
or  Implied,  that  Byers  waa  empowered  to 
make  the  settlement  alleged,  even  If  it  was 
made  as  between  Byers  and  defendant  The 
court  below  was  therefore  In  error  in  find- 
ing that  a  settlement  In  satisfaction  of  the 
note  and  mortgage  bad  been  made.  Since 
the  facts  alleged  in  the  complaint  were  ad- 
mitted, and  the  defendant  failed  to  prove  a 
satisfaction  of  the  mortgage  binding  upon 
the  plaintifF,  It  was  the  duty  of  the  court  to 
have  found  all  the  facts  In  favor  of  appel- 
lant, and  to  have  entered  a  decree  foreclosing 
the  mortgage. 

The  cause  will  therefore  be  reversed,  and 
a  decree  entered  upon  the  facts  ae  proposed 
by  appellant,  foreclosing  the  mortgage  de- 
scribed In  the  complaint 

RBAVIS.  0.  3.,  and  DUNBAR,  ANDERS. 
FULLERTON.  WHITE,  and  HADLEY,  JJ^ 
concur. 


(S7  WaBb.  121) 
BARNES  et  al.  v.  GERBERO  «t  aL 
(Supreme  Court  of  Washington.   Jan.  3,  1902.) 
COURT  KDOORD-FAILURK  TO  RBQUIRE  COPT- 

ADMisaiBiLrrr  of  orioinal-^tidrsion  op 

WATKR— EVIDKNCB-8UFPIC1BNCT. 

1,  Where,  on  the  trial  of  an  action  to  re- 
strain defeudants  from  interfering  with  plain- 
tiffs' rights  in  the  waters  of  a  stream  as  deter- 
mined and  fixed  in  a  decree  entered  in  an  ac- 
tion between  their  respective  gnnttyre,  such 
originai  decree  Is  offered  in  evidence.  It  in  oot 
reversible  error  to  receive  and  consider  it  io' 
stead  of  requiring  counsel  to  furnish  a  copy 
thereof. 

2.  Where,  lu  an  action  to  restrain  the  diver- 
sion of  the  water  of  a  stream  from  plaintiffs' 
lands  to  defendants',  the  evidence  is  concinsive 
.Uiat  the  diversion .  was  caused  by  a  dam  pla* 
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eed  in  the  stream,  which  had  been  removed 
several  times  by  plaiDtiffs  and  the  water  com- 
misaiooer,  aod  each  time  replaced  by  some 
oue,  a  finding  thai  the  dam  wait  ao  maintained 
by  defendantfl  or  their  employers  was  justified, 
thouidbt  they  denied  having  intoltered  with  the 
tlow  of  wate^  in  any  way. 

Appeal  from  saperlor  court,  Klttitaa  coun- 
ty; John  B,  Davidson,  Judge. 

Action  by  A.  Barnes  and  others  against  M. 
Gerberg  and  othem  From  a  judgment  for 
plalntlffB,  defendants  appeal.  Afilrmed. 

Pmyn  &  Slemmons,  for  appellants. 
Graves  &  Engtebart,  for  respondents. 

MOUNT.  J.  This  action  was  brought  by 
lespondents  In  the  superior  court  of  Kittitas 
conntr  against  appdlants  to  restrain  appei- 
lants  trom  Interfering  with  the  flow  of  wata 
In  Henastash  cre^  After  Issue  joined, 
trial  was  lud,  and  a  decree  as  prayed  for 
entered.   Appeal  Is  taken  from  that  decree. 

It  appears  from  the  record  that  botti  ap- 
pellants and  respondmts  own  arid  lands  up- 
fMi  Menastosh  creek,  wlilch  lands  require  Ir^ 
ration  In  order  to  become  productive;  that 
there  Is  not  snfllrtent  water  In  Menastasb  creek 
to  Irrigate  all  these  lands;  tbat  on  April  15, 
18D1,  the  superior  court  of  Kittitas  coun^, 
la  consolidated  cases  In  which  the  resptnid- 
epts  Barnes  and  wife  and  one  Edward  Bns- 
Bdi  grantor  of  the  respondmts  Norris  and 
wife,  and  Peter  J.  Norilng,  grantor  of  appel- 
lants Qetberg  and  wife,  were  parties,  In 
which  case  these  and  other  parties  appeared 
and  sutnnltted  the  cause  to  trial,  the  court 
entered  a  decree  whereby  the  rights  ot  all  tbe 
parties  Uia«to  In  and  to  tiie  waters  ot  Men- 
istash'  creek  for  irrigating  purposes  were 
flnally  determined.  Subsequent  thereto  rc- 
ipondoits  Norris  and  wife  purchased  lands 
of  Edward  Russell,  above  named,  and  aivel- 
lants  purchased  lands  of  Peter  J.  Norilng, 
above  named.  The  water  rights  to  these 
lands  had  been  determined  in  the  case  men- 
tloiKd.  Thereafter,  and  prior  to  the  time 
ttis  suit  was  Instituted,  appellants  G«"berg 
and  wife  obstmcted  the  flow  of  wator  In 
Henastash  creek,  and  were  taking  water 
tiierefrom  in  violation  of  the  decree  named. 
Appellants  allege  two  errors  for  reversal  of 
the  decree  herein,  as  follows:  (1)  Error  In 
allowing  the  decree  In  the  case  of  Gray  and 
others  against  Johnson  and  others  to  be  -ead 
in  evidence  In  this  case  without  requiring 
counsel  to  furaish  a  copy  thereof  to  be  filed 
aa  an  exhibit  in  the  case;  <2)  error  In  not 
finding  the  facts  In  favor  of  appellants. 

I.  At  the  trial  the  court  received  In  evi- 
dence, oyer  objection  of  appellants,  tbe  de- 
cree in  t3ie  consolidated  cases  of  Gray  and 
others  against  Johnson  and  others.  This  de- 
cree was  received  and  marked  as  "Plaintiff's 
Exhibit  B."  This  exhibit  was  evidently  the 
or^al,  and  tbe  court  did  not  require  coun- 
sel to  furnish  a  copy  thereof.  While  there 
Is  no  doubt  that  the  conrt  bad  authority  to 
require  copies  to  be  filed,  so  as  to  preserve 
the  record  compete  both  in  this  and  In  the 


original  case,  and  while  It  was  probably  the 
duty  of  the  conrt  to  have  done  so,  yet  the 
neglect  or  refusal  of  thS  court  to  make  such 
an  order  would  not  affect  tbe  merits  ot  this 
case  so  that  frror  may  be  based  thereon. 
The  facts  contained  In  the  recwd  were  be- 
fore the  conrt  and  the  court  ctmsldei'ed  them, 
and  made  findings  based  thereon.  The  mere 
fact  that  copies  were  not  preserved  in  the 
record  «)uld  not  prejudice  the  case  In  any 
way,  and  certainly  would  not  be  reversible 
error. 

2.  We  have  gone  carefal^  over  the  evi- 
dence, ln>  order  to  determine  the  facta,  and 
we  find  no  sorions  dispute  therein  exc^t 
upon  the  question  whether  appellants  caused 
the  yfater  to  flow  ttirough  the  south  diannel, 
and  th«eby  over  their  land,  ote  whether  It 
flowed  there  naturally.  There  was  no  dis- 
pute as  to  the  amount  of  water  respondmts 
were  ^titled  to  nnder  the  decree  In  Gray 
and  others  against  Johnson  and  others,  and 
no  dispute  that  prior  to  the  time  this  action 
was  began  respondents  herein  v&o  not  re- 
ceiving the  amount  ot  mUae  they  were  en- 
titled to  under  the  decree  In  Gray  and  othws 
against  Johnson  and  othws.  The  evidence 
shows  conclusively  tbat  at  the  place  whae 
the  south  channel  puts  off  from  the  main 
channel  a  dam  had  been  placed  In  the  main 
channel,  which  dam  diverted  the  water  ftom 
the  main  channd  Into  the  south  channel, 
and  npoQ  the  premises  of  appellants.  This 
dam  was  removed  by  respondents  and  the 
water  commistioner  upon  several  different 
occasions,  and  each  time  was  replaced  by 
some  one.  Appellants  and  their  employes 
each  denied  having  Interfered  with  the  flow 
of  the  water  In  the  main  channel  In  any  way. 
We  think  the  circumstances  which  appeared 
in  evldmce  were  sufficient  to  sustain  the  find- 
ings tbat  the  entrance  to  tbe  south  channel 
bad  been  artincially  deepened,  and  the  water 
in  the  main  channel  diverted  therefrom  Into 
the  soudi  channel,  by  appellants  tbeir  em- 
ployes by  means  of  dams,  and  tbat  respond- 
entfi  were  entitled  to  have  tbe  flow  of  water 
in  -le  main  channel. 

We  conclude  that  the  findings  of  the  lower 
court  were  correct  upon  the  facts,  and  the 
cause  Is  therefore  affirmed. 

BEAVIS,  C.  J.,  and  FULLERTON,  DUN- 
BAB,  ANDEBS,  WHITE,  and  HADLEY, 
JJ^  concur. 


07  Wash.  M) 

JOHNSTON  V.  WHATCOM  COUNTY  et  al. 

(Supreme  Conrt  of  Washington.   Jan.  2,  1902.) 
TAXATION— PBRaONAL    PROPERTY    OF  MBR- 
CHANTS-REMOVAL  FROM  ONB 
COUNTY  TO  ANOTHER. 
Laws  1897,  p.  130.  §  1,  providea  tbat  all 
taxable  personalty  shall  be  listed  and  assessed 
with  reference  to  its  value  on   March  let. 
Section  7  provides  that  the  owner  of  penoa- 
alty  removing  from  one  coanto  to  another  be^ 
tweeu  March  1st  and  July  Ist  shall  be  as- 
sessed In  elth«  fai  which  he  is  first  called  od 
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by  the  asBCflsor,  and  the  owner  of  personalty 
moving  into  the  state  between  such  dates 
shall  list  the  property  owned  by  him  on  March 
Ist  iu  the  county  in  which  he  residee,  provided 
that  he  shall  not  be  assessed  it  held  for  the 
tax  of  that  year  in  another  state.   Section  9 

Krovides  that  the  personalty  pertaining  to  the 
usiness  of  a  merchant  shall  be  listed  where 
his  business  is  carried  on.  Section  84,  as 
amended  by  Laws  18911,  p.  295,  provides  that 
when  a  person,  after  March  Ist,  brings  or 
sends  into  a  county  any  merchandise  to  be 
sold  in  a  place  of  business  temporarily  occu- 
IHed  for  that  purpose,  he  shall  notify  the  coun- 
ty assessor,  who  shall  valae  the  goods,  and  on 
such  vsluation  the  owner  shall  pay  a  tax  at 
the  rate  assessed  in  the  current  year,  and  that 
every  person  "bringing  into  any  coun^  of  this 
state  ♦  •  •  merchandise  after  March  1st 
shall  be  deemed  subject  to  the  iwoviBions  of 
this  section,"  proTlded  that,  having  paid  the 
tax,  he  may  at  the  time  of  the  next  assess- 
ment have  a  deduction  proportionate  to  the 
part  of  the  previous  year  he  was  not  in  the 
county.  Held,  that  section  84  applies  only  to 
persons  comiug  into  the  state  from  another 
state,  and  not  to  persons  coming  from  another 
county  of  the  state. 

Appeal  from  auperlor  court*  Whatcom 
couuty:  H.  K.  Hadley,  Judge- 
Action  by  D.  S.  JohnBton  against  What- 
com count7  and  V.  A.  Boeder,  treasurer 
thereof.  Judgment  ttx  plaintiff.  Defend- 
ants appeal.  Affirmed. 

A.  E.  Mead,  for  appellants.  John  Kelle- 
her  and  Dwr  ft  Hadley,  for  respondent 

MOUNT,  J.  The  respondent,  on  and  after 
March  1,  1899,  was  a  merchant  carrying  on 
a  regularly  established  business,  viz.,  that 
of  buying  and  selling  pianos  and  organs,  In 
the  city  of  Seattle,  Wash.  On  March  1, 
1890,  the  assessor  of  King  county  assessed 
and  listed  as  the  property  of  respondent  23 
pianos  and  10  organs  for  taxation  ttr  the 
year  1899,  and  returned  the  said  assessment 
as  provided  by  la'v.  About  the  1st  day  of 
April,  1899,  respondent  moved  these  pianos 
and  OTgans  -to  the  city  of  New  Wbatcom, 
Whatcom  county.  Wash.,  with  the  Intention 
of  selling  them  at  a  place  of  business  tempo- 
rarily occupied  for  the  purpose.  During  the 
month  of  April,  after  notice  of  the  assess- 
ment of  this  property  In  King  connty,  the  as- 
sessor of  Whatcom  county  listed,  assessed, 
and  returned  the  property  for  taxation  in 
Whatcom  county  for  the  year  1899.  The 
county  commissioners  thereafter  reduced  the 
amount  of  this  assessment  and  directed  the 
county  treasurer  of  Whatcom  county  to  col- 
lect taxes  upon  these  pianos  and  organs  upon 
their  valuation  as  reduced  by  them  at  the 
eturent  rate  for  state,  county,  and  local  pur- 
poses. Upon  this  assessment  taxes  were 
computed,  and  the  county  treasurer  set  about 
cc^lectlng  the  amount  so  computed,  and 
threatened  to  seize  the  property  and  sell  the 
same  for  these  taxes.  Respondent  there- 
upon served  a  written  protest  against  the 
.threatened  acts  of  the  county  treasurer, 
ngalnst  the  payment  of  the  taxes,  and 
aeninst  the  right  of  the  treasurer  to  collect 
the  same.   The  treasurer,  In  writing,  ac* 


knowledged  the  receipt  of  the  protest,  bnt, 
notwithstanding,  was  about  to  seize  and  sell 
the  respondent's  property  to  pay  these  taxes. 
Bespondent,  In  order  to  prevent  this  sale, 
paid  the  taxes  to  Whatcom  county  under 
protest  In  writing.  Subsequently,  the  tax 
levy  having  been  made  by  the  commission- 
ers of  King  connty  for  general  state,  county^ 
municipal,  and  special  taxes,  such  levy  hav- 
ing become  a  lien  upon  respondent's  prop- 
erty In  King  cotmty,  be  paid  the  taxes 
thereon  In  King  county  for  the  year  1800. 
This  action  was  brought  to  recover  the 
amount  paid  to  the  county  treasurer  of 
Whatcom  county.  A  demurrer  on  the  ground 
that  the  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  was 
tiled  by  appdlants  and  overruled.  Appd- 
lants  elected  to  stand  upon  their  demurrer. 
Judgment  was  entraed  as  prayed  for  In  the 
complaint.  A^maI  Is  prosecnted  from  this 
Judgment. 

The  question  presented  on  this  appeal 
goes  to  the  right  of  Whatcom  county  to  col- 
lect the  taxes  In  dispute.  This  question,  as 
we  view  It,  depends  upon  the  construction 
of  the  revenue  law  of  the  state.  Section  1 
of  the  Laws  of  1897  (page  136)  provides  that 
all  property  existing  in  the  state,  except  ex- 
empt pn^erty,  shall  be  subject  to  assess- 
ment and  taxation  upon  valuation  thereof 
fixed  with  reference  thereto  on  the  1st  day 
of  March,  at  12  o'clock  m.  in  each  and  every 
year.  Section  6  (page  140),  among  other 
things,  provides  that  "all  personal  property 
In  this  state  subject  to  taxation  shall  be 
Hated  and  assessed  every  year  with  refer- 
ence to  Its  value  on  the  first  day  of  March 
preceding  the  assessment."  Section  7  (page 
141)  reads  as  follows:  "The  owner  of  per- 
sonal property  removing  from  one  connty  to 
another  between  the  first  day  of  March  and 
the  first  day  of  July  shall  be  assessed  in 
either  in  which  he  is  first  called  upon  by  the 
assessor.  The  owner  of  personal  property 
moving  into  this  state  from  another  state 
between  the  first  day  of  March  and  the  first 
day  of  July  shall  list  the  property  owned  by 
him  on  the  first  day  of  March  of  such  year 
in  the  county  in  which  he  resides:  provided, 
that  If  such  person  has  been  assessed  and 
can  make  it  appear  to  the  assesses  that  he  Is 
held  for  the  tax  of  the  ctirrent  year  on  the 
property  in  another  state  or  county,  he  shall 
not  be  again  assessed  for  such  year."  Sec- 
tion 9  reads  as  follows:  "Personal  property, 
except  such  as  Is  required  In  this  act  to  be 
listed  and  assessed  otherwise,  shall  be  listed 
and  assessed  In  the  county  where  the  owner 
or  agent  resides.  If  there  be  no  principal 
oflice  or  place  of  business  in  this  state,  then 
at  the  place  In  this  state  where  any  such 
corporation  or  person  transacts  business. 
The  personal  property  pertaining  to  the 
business  of  a  merchant  m*  of  a  manufacturer 
shall  be  listed  in  the  town  or  place  where  his 
business  Is  carried  on."  Section  84,  as 
amended  by  the  act  of  1808  (Laws  1898,  p. 
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295),  reads  as  follows:  "WheneTer  any  pep- 
son,  firm  or  corporation  shall,  subsequent  to 
the  first  day  of  March  of  any  year,  bring  or 
send  into  any  county  any  stock  of  goods  or 
merchandise  to  be  sold  or  disposed  of  in  a 
place  of  business  temporarily  occupied  for 
their  sale,  without  the  Intention  of  engaging 
In  permanent  trade  in  such  place,  the  owner, 
consignee  or  person  in  charge  of  said  goods 
or  merchandise  shall  immediately  notify  the 
county  assessor,  and  thereupon  the  assessor 
shall  at  once  proceed  to  value  the  said  stock 
of  goods  and  merchandise  at  its  true  value, 
and  upon  such  valuation  the  said  owner, 
consignee  or  person  in  charge  shall  pay  to 
the  collector  of  taxes  a  tax  at  the  rate  as- 
sessed for  state,  county  and  local  purposes 
in  the  taxing  district  in  the  year  then  cur- 
rent And  it  shall  not  be  lawful  to  sell  or 
dispose  of  any  such  goods  or  merchandise 
as  aforesaid  in  such  taxing  district  until  the 
assessor  shall  have  been  so  notified  as  afore- 
said and  the  tax  assessed  thereon  paid  to 
the  collector.  Every  person,  firm  or  corpora- 
tion bringing  into  any  county  of  thisastate 
Roods  or  merchandise  aftCT  the  first  Ay  of 
March  shall  be  deemed  subject  to  the  pro- 
visions of  this  section:  provided,  ttiat  all 
persons  having  paid  the  tax  as  herein  pro- 
vided for,  shall  at  the  time  of  the  regular 
assessment  next  succeeding  said  payment, 
be  allowed  by  the  county  assessor  in  making 
his  assessment  a  deduction  in  a  sum  equal 
to  that  part  of  the  entire  assessment  of  the 
previous  year  as  the  number  of  days  of  (he 
previoos  assessment  year  he  was  not  in  sucb 
county  bears  to  the  whole  of  such  assess- 
ment year."  It  Is  contended  by  appellants 
tiiat,  th.e  property  of  respondent  having 
been  brought  into  Whfitcom  county  from 
King  county  subsequent  to  the  Ist  day  of 
March,  to  be  sold  at  a  place  of  business  tem- 
porarily occupied  for  that  purpose,  Whatcom 
(Kmnty,  imder  the  section  last  quoted,  had  a 
right  to  levy  and  collect  taxes,  notwithstand- 
ing an  assessment  in  King  county  upon 
which  respondent  must  pay  or  had  paid  tax- 
es for  the  same  year  for  state,  county,  and 
-Other  purposes.  It  is  clear  that,  If  the  con- 
struction contended  for  by  appellants  can  be 
maintained,  a  double  assessment  Is  required 
upon  goods  and  merchandise  shipped  from 
one  county  to  another  within  the  state, 
where  the  goods  and  merchandise  are  to  l>e 
sold  In  the  county  to  which  they  are  remov- 
ed. Mr.  Cooley,  In  his  work  on  Taxation  (2d 
Ed.)  at  page  227,  says:  "It  has  very  prop- 
erly and  justly  been  held  that  a  conetmction 
of  tax  laws  was  not  to  be  adopted  that 
Would  subject  the  same  property  to  be  twice 
charged  for  the  same  tax,  unless  it  was  re- 
quired by  the  express  words  of  the.  statute 
or  by  necessary  Implication,  it  is  a  funda- 
mental maxim  In  taxation  that  the  same 
property  shall  not  be  subject  to  a  double 
tax  payable  by  the  same  party,  either  direct- 
ly or  Indirectly:  and,  where  it  is  once  de- 
cided that  any  kind  or  class  of  properQr  ig 


liable  to  be  taxed  under  one  provision  of 
the  statutes,  it  has  been  held  to  follow  as  a 
legal  conclusion  that  the  legislature  could 
not  have  intended  that  the  same  property 
should  be  subject  to  another  tax,  although 
there  may  be  general  words  In  the  law 
which  would  seem  to  imply  that  It  may  be 
taxed  a  second  time.  This  Is  a  sound  and 
very  Just  mle  of  construction,  and  it  has 
been  applied  In  many  cases  where,  at  first 
reading  of  the  law,  a  double  taxation  might 
se^  to  have  been  intended."  Desty  on 
Taxation,  at  page  199  (volume  1),  says:  "It 
is  neither  the  policy  nor  the  Justice  of  the 
law  to  tolerate  double  taxation,  and'  laws 
imposing  taxes  should  be  so  construed  as  to 
KVoid  double  taxation,  as  It  must  meet  the 
disfavor  of  both  court  and  legislature.  The 
same  property  shall  not  be  subject  to  a 
double  tax,  payable  by  the  same  party, 
either  directly  or  indirectly;  and  the  leg- 
islature win  not  be  held  to  have  intended 
this  result,  though  there  may  be  general 
words  In  the  law  which  seem  to  invply  that 
property  may  be  taxed  a  second  time."  The 
language  of  section  84,  supra,  may  seem  to 
Imply  that  merchants  who  have  already  been 
taxed  In  one  county  in  the  state,  upon  re- 
moval of  a  part  of  their  stock  temporarily 
to  another  county,  may  be  again  anbject  to 
a  tax  on  that  property  for  state  and  other 
purposes,  fiut  we  think  such  was  not  tbe 
Intention  of  the  legislature,  for  certainly 
neither  the  express  words  of  the  statute  nor 
necessary  Implication  requires  such  construc- 
tion. The  clause  In  this  section  which  reads 
as  follows;  "Every  person,  Ann  or  corpo- 
ration bringing  Into  any  county  of  this  state 
goods  or  merchandise  after  the  first  day  of 
March  shall  be  deemed  subject  to  the  pro- 
visions of  this  section,"— refers  to  persons, 
firms,  or  corporations  Without  the  state  prior 
to  March  1st,  and  who  thereafter  come  Into 
the  stote.  If  this  clause  had  been  inserted 
at  the  beginning  of  the  section  instead  of  at 
tbe  end  of  it.  no  one  could  well  understand 
that  any  other  persons  than  nonresidents 
were  Intended  to  be  Included  therein.  The 
fact  that  the  clause  mentioned .  was  placed 
at  the  end  instead  of  the  beginning  of  the 
section  does  not  change  the  force  or  effect  of 
It.  So  careful  was  the  legislature  to  "avoid 
double -taxation  of  even  this  class  of  persons 
that  It  was  provided  that  at  the  time  of  the 
next  regular  assessment  a  deduction  should 
be  made  in  a  sum  equal  to  that  part  of  the 
entire  assessnflent  of  the  previous  year  as 
the  number  of  days  of  the  previous  assess- 
ment year  he  was  not  In  such  county  bears 
to  the  whole  of  such  assessment  year.  So 
that  the  effect  of  this  provision  was  that  an 
Itinerant  merchant  coming  within  the  state 
from  without  would  be  required  to  pay  taxes 
only  for  the  actual  time  be  was  within  the 
stale,  provided  he  should  remain  after  the 
Ist  of  March  succeeding.  The  act,  by  sec- 
tion 7,  supra.  Is  very  particular  to  provide 
against  double  assessment  of  the  owners  of 
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personal  property,  both  those  who  are  resi- 
dents and  those  who  move  Into  the  state 
from  another  state,  and  refers  to  persons 
who  are  or  Intend  to  bec<»ne  permanent  resi- 
dents. The  policy  of  the  law  seems  to  be  to 
avoid  double  taxation  of  both  residents  and 
nonresidents.  We  axe  of  the  opinion  that 
section  84  refers  only  to  merchants  who  are 
nonresldento  temporarltr  doing  business  In 
the  state,  while  m««hanto  permanently  re- 
siding within  the  state  fall  within  the  pro- 
Tlsions  of  section  7,  supra,  and,  when  prop- 
«ty  Is  removed  from  one  coun^  to  another 
between  March  Ist  and  July  Ist,  are  to  be 
assraaed  In  the  county  in  which  they  are 
first  called  upon  by  the  assessor.  If  their 
business  should  be  carried  on  in  two  or  more 
counties,  the  property  should  be  assessed  In 
each  county  where  it  is  located  on  the  Ist 
day  of  March  In  each  year.  Whatcom  coun- 
ty was  theref(ne  not  authorised  to  collect 
the  tax. 

It  Is  also  contended  by  appellants  that  the 
county  of  Whatcom,  under  section  84,  supra, 
was  entitled  to  collect  the  amount  of  the  tax 
as  a  license  for  the  prlvll^e  of  doing  busi- 
ness within  that  county.  We  shall  not  dis- 
cuss the  power  of  the  state  in  this  respect, 
because  from  what  we  have  already  said  it 
is  apparent  that  the  legislature  by  this  act 
did  not  interna  this  section  for  such  purpose. 

The  judgment  of  the  court  will  therefore 
lie  affirmed. 

REAVIS.  C.  J.,  and  ANDERS.  FULLER- 
TON.  DUNBAR,  and  WHITE,  JJ.,  concur. 
UADLBT,  J.,  not  sitting. 


07  Wub.  ISO) 

STATE  T.  SEATON. 
(Supreme  Court  of  Washinj^ton.  Jan.  2,  1902.) 

APPEAL-SBNTENCE  OF  DEATH— APPLICATION 
FOR  STAY  OP  EXECUTION. 
Under  Ballinger's  Ann.  Codes  &  St  ( 
6500.  providing  that  any  party  aggrieved  may 
appeal  from  any  final  order  made  after  Judg- 
ment which  affects  a  substantial  right,  an  or- 
der fixing  the  date  of  execution  of  a  sentence 
of  death  is  not  appealable. 

William  A.  Seaton,  having  been  coDvlcted 
of  crime  and  sentenced  to  death,  ai^Iies  for 
a  stay  of  execution.  Denied. 

A.  J.  Speckert  and  Speckert,  Cassidy  & 
Barney  for  petitioner. 

FEB  CURIAM.  This  is  an  application 
to  stay  the  ocecutlon  of  the  death  sentence 
of  William  Aldoi  Beaton  nnd»  the  Judg- 
ment  of  the  superior  court  of  King  county. 
The  application  for  the  stay  of  execution 
is  founded  upon  a  notice  of  appeal  filed  in 
the  sup^lw  court  from  the  wder  of  the 
judge  of  that  court  fixing  the  day  of  execu- 
tion, and  directed  to  the  sheriff  of  the  coun- 
ty. The  prosecuting  attorney  of  King  conn- 
ty  opposes  the  appllcatlcm,  and  moves  to 
dismiss  the  appeal  on  the  ground  that  the 


OTdo:  made  to  not  ai^ealable.  The  motion 
must  be  snstaloed  upon  the  authority  of 
State  V.  Nordstrom,  21  Wash.  408,  fiS  Pac. 
248,  S3  L.  R.  A.  084,  and  Same  r.  Boyce 
(Wash.)  66  Fae.  763. 
The  aM>Ucatl(m  Is  denied. 


(27  Wmah.  211) 
KNOWLES  T,  ROGERS  et  aL 
(Supr«ne  Court  of  Washington.  Jan.  7,  1902.) 

TIUA1>-ISSUBS-BBPARATB  FINDrNQS  OP  FACT 

AND  CONCLUSIONS  OF  LAW— JUDGMENT— RE- 
LEASE —  JUDICIAL  SALE  —  CONFIHHATION  — 
FRAUD— WRITTEN  CONTRACT— PAROL  BVI- 

DETNCE. 

1.  Where  an  acrtl<m  which  was  tried  to  the 
court  was  brought  as  a  law  action,  but  an 
equitable  defense  was  Interoosed,  and  the 
cause  tried  soteb'  on  this  defense,  the  actKHL 
as  tried  was  equitable;  and  2  Ballinger's  Ann. 
Codes  &  St.  t  5U29,  requiring  separate  find- 
ings of  fact  and  conclusions  of  law  in  actions 
tried  to  the  court,  had  no  applicaticaL. 

2.  In  pursuance  of  an  agreonent  as  to  set- 
tlement, plaintiff  agreed  to  release  certain  judg>- 
ments  against  defendant  in  consideration  of 
defendant's  transfer  of  certain  personalty;  and 
a  bilLof  sale  of  the  personalty,  a  release  of  the 
judgments,  and  an  agreement  in  writing  were 
executed,— the  latter  reciting  that  the  two 
former  bad  been  executed  and  placed  in  es- 
crow, to  he  delivered  when  the  personalty  was 
delivered  to  plaintiff.  BOd,  that  the  bill  of 
sale,  release,  and  agreement  as  to  delivery 
thereof,  did  not  constitute  the  contract  be- 
tween the  parties,  so  as  to  rendw  parol  evi- 
dence inadmissible  to  show  or  vary  the  terms 
thereof,  but,  as  the  instruments  contained  no 
part  of  the  aj^reement  as  to  settlement,  the 
contract  itself  rested  in  pared. 

3.  Where  defendant's  land  had  been  sold, 
and  purchased  by  plaintiff,  at  execatlon  sale 
under  judgments  held  by  plaintiff,  and  before 
confirmation  of  the  sale  plaintiff  contracted  to 
release  the  judgments,  and  thereafter  spoke 
of  and  treated  the  land  as  defendant's  prop* 
erty,  the  subsequent*  obtaining  of  confirmation 
by  plaintiff  was  fraudulent  as  to  defendant, 
vitiating  plaintiff's  deed. 

Appeal  from  superior  court.  Walla  Walla 
county;  Thos.  H.  Brents,  Judge. 

Action  by  Richard  Knowles  against  D,  B. 
Rogers  and  others.  From  a  judgment  In  fa- 
vor of  defMidants,  plaintiff  appeals.  Af- 
firmed. 

B.  L.  ft  J.  L.  SharpBtetn.  tar  appellant 
Geo.  T.  Thompson,  for  respondente 

MOUNT,  J.  This  action  was  tHrooght  by 
appelant  against  respondente  to  lecover  pos- 
session of  the  following  described  real  estate, 
situated  In  Walla  Walla  county,  vhs.:  The  S 
W.  %  of  section  24,  township  10  N.,  of  range 
3C  E.,  W.  M.  Appellant  alleged  In  his  com* 
plahit  that  he  was  the  owner  In  fee,  and, 
after  demand,  respondente  refused  to  sur- 
render possession  ct  the  said  property,  and 
also  that  he  acquired  the  title  to  the  said 
property  from  the  respondent  D.  B.  Bog«k 
by  sale  under  executiui  upon  Judgmentt 
against  respondente.  *PbB  respondente  T.  A. 
Rogers  and  Louisa  Rogers  appeared  In-tbe 
action  together,  and  filed  a  general  denlah 
Respondent  D.  B.  Rogers  appeared  separate- 
ly, and,  after  a  general  denial,  alleged  suIk 
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stantlally  that  the  judgment  under  which 
the  prt^rty  was  sold  to  appellant  was  fully 
paid  prior  to  the  Issuance  of  appellant's 
deed,  and  that  the  deed  was  therefore  void. 
The  trial  proceeded  for  some  time  upon  these 
issues,  when  respondent  D.  B.  Bogers  obtain- 
ed leave  of  the  court  to  file  an  amended  an- 
swer, which  alleged,  In  substance,  that  on 
AiHTll  5,  1898,  appellant  and  respondent  had 
an  accounting  and  settlement  of  the  Judg- 
ment under  which  sale  of  the  land  In  ques- 
tion had  been  made,  aod  that  appellant  then 
and  there  agreed  to  satisfy  the  said  Judgment, 
and  return  the  promissory  notes  upon  which 
the  Judgm^t  was  based;  that  the  resp<Hid- 
eat  performed  his  part  of  the  agreement,  by 
delivering  deeds  to  ai^Uant  for  certain  real 
property,  and  bill  of  aale  of  certain  personal 
property  In  satisfaction  of  the  Judgments,  and 
that  respondent  at  said  time  did  not  know 
that  a  sale  of  the  lands  In  question  had  been 
made  under  the  said  Judgment;  that,  after  re- 
spondent had  fully  paid  said  Judgment,  appel- 
lant fraudulently  and  In  violation  of  his  agree- 
ment, thereafter  procured  the  sh^Iff  of  Walla 
Walla  county  to  execute  to  him  a  deed  of 
the  said  property.  Respondent  prayed  for 
an  order  of  the  court  canceling  the  said 
sheriff's  deed,  and  decreeing  respondent  to 
be  the  owner  of  the  premises.  Appellant  re- 
plied, denying,  in  substance,  tbat  there  was 
any  settlement  which  related  to  the  real  es- 
tate In  qnestlon,  but  admitted  that  a  settle- 
ment was  bad  which  satisfied  the  Judgment 
for  deficiency  after  a  credit  had  been  allow- 
ed for  the  sale  of  the  land  in  question,  and 
not  otherwise.  The  case  was  tried,  by  the 
court  without  a  jury,  and  the  court  entered 
a  decree  reciting  thiat  the  respondent  D.  B. 
Rogers  is  the  equitable  owner  of  the  lands 
tn  question,  and  that  the  other  respondents 
have  no  right  title,  or  Interest  therein;  that 
appellant  holds  the  legal  title,  which  was  ac- 
qaired  by  him  wrongfully  and  fraudulently; 
that  he  bo(ds  the  same  In  trust  for  respond- 
ent; and  ordered  that  the  complaint  be  dis- 
missed; "tbat  the  respondent  D.  B.  Rogers 
be,  and  be  Is,  declared  to  be  the  equitable 
owner";  and  directed  a  conveyance  to  be 
made  by  appellant  to  said  respondent  From 
that  judgment  this  appeal  is  prosecuted. 

At  the  trial  the  facts  developed  were  sub- 
stantially as  follows:  Appellant  hdd  two 
deficiency  Judgments  against  respondents  In 
the  sup^or  court  of  Columbia  county,  the 
aggregate  amounting  to  $&48.68.  Execu- 
tions were  issued  on  these  Judgments,  and 
fio^arded  to  the  sheriff  of  Walla  Walla 
county.  On  February  16,  1898,  these  execu- 
tions were  levied  on  the  lands  in  question 
and  an  adjoining  tract  In  Walla  Walla  cotm- 
ty.  These  lands  were  thereafter  sold  at 
sheriff's  sale,  and  purchased  by  appellant 
and  a  sheriff's  certificate  of  sale  Issued  to 
him  therefor.  The  amount  realized  lywn 
tbls  sale  was  credited  upon  the  Judgment 
There  was  still  a  deflelMcy  of  some  $758.50. 
On  Blarcb  31.  1898,  another  execution  was 


Issued  thereon,  and  levied  upon  the  personal 
property  of  the  respondent  In  Walla  Walla 
county.  Respondent  on  April  5,  1898,  havhig 
no  knowledge  of  the  sale  of  the  real  estate 
named,  or  of  any  other  deficiency  than  the 
first  one  named,  made  a  proposition  of  settle- 
ment to  appellant  and  settlement  vras 
agreed  upon.  Respondent  in  accordance 
therevrith,  and  la  settlement  of  the  judgment 
deeded  to  appellant  two  quarter  sectloils  of 
laud,  one  of  these  quarter  sections  being  one 
of  the  tracts  sold  under  the  execution  of 
February  16,  1898;  and,  in  addition  thereto, 
respondent  made  a  bill  of  sale  of  personal 
proi)erty,  a  part  of  which  was  a  growing  crop 
of  grain  upon  the  lands  In  question.  At  the 
time  of  settlement  appellant  led  respondent 
to  believe  tbat  the  lands  In  question  were 
by  the  settlement  left  to  him  free  from  any 
claims  of  appellant  thereto.  Respondent  so 
understood,  and  acted  with  such  understand- 
ing. When  the  settlement  was  made,  and 
In  accordance  therewith,  respondent  made,  ex- 
ecuted, and  delivered  to  appellant  a  deed  of 
certain  lands  not  In  dispute,  and  also  a  bill 
of  sale  conveying  certain  personal  property 
to  appellant  Appellant  executed  a  release 
of  the  Ccdumbia  county  judgments,  and  an 
agreement  was  entered  Into,  which  agreement 
provided  that  respondent  should  deliver  the 
personal  property  named  In  the  bill  of  sale 
within  15  days.  These  three  last-named  In- 
struments were  placed  in  escrow.  The  re- 
lease of  the  Judgment  was  to  be  delivered  to 
respondent  upon  the  delivery  of  the  personal 
property  within  the  time  named.  The  per- 
sonal property  described  In  the  bill  of  sale 
was  delivered  to  appellant  bat  the  satisfac- 
tion of  Judgment  was  never  delivered  to  re- 
spondent The  contract  bill  of  sale,  and  sat- 
isfaction entered  into  In  writing  by  the  par- 
ties at  the  time  of  the  agreement  do  not 
show  which  deficiency  judgment  was  intend- 
ed, and  make  no  mention  of  the  transfers  ol 
real  estate.  Thereafter  the  superior  court 
of  Columbia  county,  upon  motion  of  appel- 
lant in  the  cases  of  appellant  against  re- 
spondents pending  therein,  confirmed  the  sale 
of  the  lands  In  question  made  on  the  16th 
day  of  February,  1898,  and  on  April  7,  1899, 
the  sheriff  of  Walla  Walla  county  made  a 
deed  thereof  to  appellant  Thereafter  ap- 
pellant brought  this  action.  No  specific  sepa- 
rate findings  of  fact  were  made  by  the  court 
It  is -argued  by.  appellant  in  this  court: 
First  that  this  Is  a  law  action,  and  that 
findings  of  fact  by  the  court  were  necessary, 
under  section  5029,  2  Balllnger's  Ann.  Codes 
&.  St;  Bard  v.  Kleeb,  1  Wash.  370,  25  Pac. 
467,  27  Pac.  273;  and  Sadler  v,  Niesz.  5 
Wash.  182.  31  Pac.  630.  1030.  It  Is  true, 
the  action  was  brought  as  a  law  action,  and 
that  there  was  a  general  denial  in  the  an- 
swer, which  raised  questions  of  fact  proper 
for  a  jury.  There  appears  to  have  been  no 
demand  for  a  jury,  but  the  parties  seem, 
without  objection,  to  have  submitted  the 
cause  to  the  court  for  trial  without  a  jury. 
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Tliere  was  also  an  equitable  defense  Inter- 
posed, and  the  cause  was  tried  sal^r  upon 
tills  defrase.  There  was  no  attempt  to  dis- 
pute the  record  title  to  the  land,  or  that  the 
legal  title  of  record  was  In  the  appellant 
The  whole  controversy  was  tried  upon  the 
amended  answer  and  reply.  The  court  seems 
to  have  heard  all  the  evidence  relating  to  the 
tranjsactlon,  and  to  have  considered  the  re- 
ply amended  to  conform  to  the  proof,  and 
determined  that  the  appellant  had,  in  fraud 
of  respondent's  rights,  obtained  title  to  the 
land,  and  adjudged  appellant's  title  to  be 
Iiold  in  trust  for  respondent.  As  tried,  the 
action  was  purely  equitable.  This  court  has 
repeatedly  held  that  section  5029,  2  Ballln- 
ger's  Ann.  Codes  &  St.,  has  no  application 
to  equitable  actions.  Wlntennute  v.  Camer, 
8  Wash.  585,  36  Pac.  490. 

2.  Appellant  alleges  as  error  that  the  court 
permitted  oral  evidence  to  vary  the  terms  of 
a  written  contract  We  do  not  think  this 
was  the  effect  of  the  oral  evidence  offered. 
The  agreement  of  settlement  does  not  ap- 
pear to  have  been  in  writing.  It  is  true, 
there  were  three  written  Instruments;  viz,, 
a  bill  of  sale  by  respondents,  conveylDg 
certain  personal  property  to  appellant;  a  re- 
lease of  certain  Judgments,  executed  by  ap- 
pellant, describing  the  Columbia  county 
Judgments,  and  reciting,  "this  release  being 
only  of  the  deficiency  Judgments  obtained 
In  said  two  cases,"  but  not  reciting  whether 
the  deficiency  was  the  original  amount  or 
the  amonnt  of  the  Judgment  after  the  appli- 
cation of  the  proceeds  of  the  Walla  Walla 
county  sale  6t  real  estate;  and  a  certain 
vrritten  agreement,  signed  by  both  parties, 
wherein  the  fact  was  recited  that  the  bill 
of.  sale  and  release  named  above  bad  been 
executed  and  placed  In  escrow,  to  be  deliver- 
ed to  respondents  upon  respondents  deliver- 
ing the  property  named  In  the  bill  of  sale 
within  the  time  therein  stipulated.  There 
is  nothing  In  these  papers  which  purports 
to  state  the  terms  cft  the  settlement,  or  the 
consideration  thereof.  These  papers,  np<Mi 
their  face,  make  no  reference  to  the  principal 
agreement  and  show  that  they  are  all  col- 
lateral matters  which  were  necessary  to  car- 
ry out  the  terms  of  the  contract  They  do 
not  show  the  contract  itself,  but  Indicate 
there  was  a  contract.  It  was  therefore  not 
error  of  the  court  to  receive  oral  ^evidence 
of  what  the  agreement  was,  because  the 
agreement  Itself  was  oral. 

3.  Appellant  next  contends  that  the  evi- 
dence shows  no  fraud  on  his  part,  and  that 
the  record  shows  the  legal  title  In  him, 
and  there"  is  no  defense  to  defeat  this  title. 
These  last  assignments  of  error  depend  upon 
the  facts.  The  evidence  clearly  shows  that 
respondent  had  no  actual  notice  of  the  sale 
of  his  land  at  the  time  of  the  settlement; 
but  assuming  that  he  had  notice,  by  reason 
of  the  record  In  the  clerk's  ofliee  In  Columbia 
county,  he  also  knew  that  the  sale  had  not 
been  confirmed,  and  that  until  such  confir- 


mation no  deed  could  be  made.  Until  thai 
the  legal  title  remained  )n  the  respondent 
Hays  V.  Bank,  10  Wash.  573,  39  Pac  98; 
Id.,  14  Wash.  192,  44  Pac.  137.  At  the  time 
of  the  settlement  on  April  5.  1898,  other 
proceedings  were  therefore  necessary  before 
the  title  to  the  lands  passed  to  appellant 
The  evidence  clearly  shows  that  appellant 
and  respondent  agreed  that  all  cotirt  pro- 
ceedings should  stop  at  the  time  of  the  agr*- 
ment,  and  that  appellant  should  satisfy  the 
Judgments  and  deliver  all  papers  to  respond- 
ent In  answer  to  the  question,  "How  baa 
the  land  been  treated  since  the  agreement?' 
respondent  answered,  "It  has  been  tr«ited 
as  mine.  It  has  been  tn  my  possession  ill 
the  time,— this  northwest  quarter  of  seetim 
24.  It  Is  in  the  south  side  of  the  field.  There 
Is  no  division  fence  between  the  north  and 
south  half.  We  had  a  surveyor  nm  a  line 
between,  and  he  agreed  to  put  up  his  part 
of  the  fence  at  any  time.  We  had  always 
treated  It  as  mine.  I  did  all  his  heading 
of  this  grain  that  I  gave  to  him,  and  be 
treated  It  all  the  time  as  my  land.  He  said 
all  the  time  that  I  had  about  as  good  a  half 
as  he  had,  referring  to  that  half  In  the  sonth 
side  of  the  field;  and  his  half  was  in  the 
north  side  of  the  field."  T.  A.  Bogers,  Loalsa 
Bogers,  George  L.  McGbee,  and  J.  H.  Sny- 
der each  testified  to  having  bad  eonversatJona 
with  appellant  after  the  time  of  this  settle- 
ment, and  that  appellant  said  to  each  of 
these  persons,  substantially,  that  respondent 
had  paid  his  debt  and  had  the  land  in  con- 
troversy left;  that  it  was  the  best  land; 
and  that  he  should  be  a  bappy  man.  This 
evidence  shows  that  after  the  settlement  tiie 
lands  were  treated  by  the  parties  as  the 
lands  of  the  respondent  When  the  appe- 
lant after  the  settlement,  without  the  notice 
or  knowledge  of  respondent  took  further 
steps  in  the  action  which  bad  been  settled, 
and  thereby  obtained  the  legal  title  to  the 
lands,  this  course  was  certainly  contrary  to 
what  appellant  both  by  his  conduct  aad 
statements,  bad  led  respondent  to  bdleve 
would  be  taken,  and  was  In  fraud  of  re- 
spondent's rights. 

Under  these  clrc'Umstances,  the  decree  of 
the  court  was  proper,  and  in  accordance  with 
the  facts  shown  at  the  trial,  and  Is  therefore 
affirmed. 

REAVIS,  C.  J.,  and  DUNBAR.  HADLBTf, 
FULLERTON,  ANDERS,  and  WHITE,  JJ-, 
concur. 

(27  WMb.  319 
BROWN'S  EX'RS  t.  PARNANDIS  e*  al 
(Supreme  C«urt  of  Washington.   Jan.  8, 1902.) 
BDILDING  CONTBACra— ALTEaiATIONS-VAHJ* 
—ARBITRATION— HEARING-IN  VALIDITY- 
EVIDENCE— SUFFICIENCY. 
1.  Where  a  building  contract  provided  that 
the  valne  of  any  alterations  should  be  com- 
puted bj-  the  architect  and,  if  bis  award  wm 
not  satisfactory,  the  matters  should  be  ret^ 
red  to  arbitrator^,  and  on  disagreemeot  tu 
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parties  Bnbmltted  written  statements  to  the 
arbitrators,  who  afterwards  called  in  the  par- 
ties separately,  and  allowed  them  to  explain 
their  statements,  and  did  not  pass  on  the  mer- 
its of  claims  for  some  alterations  because  the 
builder  hod  failed  to  object  to  the  computa- 
tions of  the  architect  at  the  time  they  were 
snbmitted  to  him  with  the  order  for  the  altera- 
tions, the  award  was  not  binding,  and  evidence 
of  the  matters  submittetl  was  admissible  in  an 
action  against  the  builder'  on  Ms  bond. 

2.  Where  a  buUding  contract  provided  that 
the  value  of  any  alteration  should  be  decided 
by  the  architect,  and  that,  if  either  party  dis- 
sented from  his  decision,  the  matter  should  be 
referred  to  arbitrators,  but  did  not  specify  auy 
time  at  which  the  dissent  must  be  made,  the 
builder  did  not  waive  his  right  to  dissent  be- 
cautte  he  did  not  do  so  at  the  time  the  archi- 
tect's CMnputations  were  submitted  to  him 
with  the  Older  for  the  ^Itrautions. 

3.  The  submlaaitm  to  arbitration,  without 
raising  the  objection  that  the  builder  had  lost 
his  right  to  dissent  was  a  waiver  of  sndi  ob- 
jection. 

4.  Defendant,  who  claimed  cortain  setoffs, 
while  testifying  produced  a  Btatem«it  contain- 
ing an  item  whicn  the  court  subsequently  with- 
drew from  the  consideration  of  the  jury  as  be- 
ing without  evidence  in  its  support,  and  with 
this  item  eliminated  the  statement  showed  a 
balance  in  plaintifiTs  favor.  The  statement 
went  to  the  jury  together  with  the  defend- 
ant's oral  explanations  of  the  items  thereon, 
by  meana  of  which  be  worked  out  a  balance 
in  his  favor,  notwithstanding  the  eliminated 
item.  Held,  that  a  verdict  in  bis  favor  need 
not  be  set  aside  as  against  the  weight  of  evi- 
dence. 

Appeal  from  superior  court,  King  county; 
Wm.  Hickman  Moore,  Judge. 

Action  by  Amoe  Brown's  executors  against 
8.  C.  Famaudis  and  his  sui^tles  on  a  bond 
toe  the  faithful  performance  of  a  building 
contract.  From  a  judgment  for  defendants, 
plaintiffs  ai^eal.  Affirmed. 

K.  O.  Strndwlck  and  W.  A.  Peters,  for  ap- 
pellants. Allen  &  Allen  and  J.  A.  Stratton, 
fw  respondents. 

FULLERTON,  J,  The  req><»ident  Faman- 
dis  cMtstructed  for  <»ie  Amos  Brown  a  brick 
and  stone  building  under  a  contract  which 
contained,  among  others,  the  following  pro- 
vision: "No  alterations  shall  be  made  in  the 
work  shown  or  described  by  the  drawings 
and  specifications  except  upon  a  written  or- 
der of  the  architect,  and  whw  so  made  the 
value  of  the  work  added  or  omitted  shall  be 
computed  b7  the  architect  and  the  amount 
so  ascertained  shall  be  added  to  or  deduct- 
ed from  the  contract  price.  In  case  of  dis- 
sent from  Bucb  award  by  either  party  here- 
to, the  valuation  of  the  wM'k  added  or  omit- 
ted shall  be  referred  to  three  (8)  disinterest- 
ed arbitrators,  one  to  be  appointed  by  each 
of  the  i>art]es  to  this  ctmtract,  and  the  third 
by  the  two  thus  chosen,  the  decision  of  any 
two  of  whom  shall  be  final  and  binding; 
and  each  of  the  parties  hereto  shall  pay 
one-half  of  the  expenses  of  such  reference." 
During  the  progress  of  the  work  alterations 
irere  made  in  the  original  plans  as  shown  by 
the  drawings  and  speclflcatlons  by  Faman- 
dls  upon  written  orders  given  blm  by  the 
architect  from  time  to  time.  In  these  or- 


ders the  architect  computed  the  valne  of 
the  work  added  or  admitted,  as  the  case 
might  be,  and  added  to  or  deducted  from  the 
contract  price  the  sum  found  by  him  to  be 
such  value.  From  these  computations  Far- 
nandls  dissented,  whereupon  arbitrators 
were  selected  pursuant  to  the  clause  In  the 
contract  above  quoted,  who  purported  to  ex- 
amine the  matters  in  dispute,  after  which 
they  made  an  award  allowing  Farnandls 
tor  such  alterations  $107.30  In  addition  to 
th^  contract  price.  At  the  time  the  contract 
was  entered  into,  Famaudis  gave  to  Brown 
a  bond  executed  by  himself  as  principal  and 
his  co-respondent  and  the  defendant  Nleder- 
gassess  as  stu>etles,  conditioned  for  the  faith- 
ful performance  of  the  work  according  to 
the  terms  of  the  contract  After  the  work 
was  completed.  Brown  discovered  that  cer- 
tain persons  who  bad  furnished  materials 
to  Farnandls  which  were  used  In  the  con- 
struction of  the  building  had  not  been  paid. 
These  persons,  as  they  had  the  right  to  file 
a  lien  upon  the  building  to  secure  them- 
selves, were  paid  by  Brown,  and  he  there- 
upon Instituted  this  action  against  Far- 
nandls and  his  sureties  upon  the  bond  to 
,  recover  the  amount  so  paid.  During  the 
progress  of  the  cause  Brown  died  testate, 
and  the  appellants,  who  are  the  executors 
of  biff  will,  were  substituted  as  plaintitEs. 
HiedergassesB  did  not  appear  In  the  action, 
but  no  Judgment  was  taken  against  him. 
The  respondents  defended  on  the  ground 
that  Farnandls  had  not  been  paid  the 
amount  of  the  contract  price,  claiming  a 
balance  due  him  on  the  original  contract 
price  and  for  alterations  sufBcIent  to  offset 
the  amount  paid  by  Brown  on  the  claims  of 
the  persons  above  mentioned.  The  trial 
was  by  Jury,  which  returned  a  verdict  for 
the  respondents.  This  appeal  is  from  the 
judgment  entered  thereon. 

During  the  trial  of  the  cause  the  trial 
judge  permitted  the  respondents,  over  the 
objection  of  the  appellants,  to  Introduce  evi- 
dence tending  to  shpw  the  values  that  should 
be  added  or  deducted  from  the  original  con- 
tract price  because  of  the  alterations  made 
In  the  original  plans  of  the  building  upon 
the  orders  of  the  architect  notwithstanding 
they  had  been  the  subject  of  the  arbitration 
had  between  the'  parties,  and  In  his  charge 
to  the  Jbry  Instructed  them  to  disregard  any 
testimony  as  to  the  conclusions  reached  by 
the  arbitrators.  These  rulings  are  assigned 
as  error,  the  appellants  contending  that  the 
award  was  binding  upon  tbe  parties.  Just 
what  matters  were  before  the  arbitrators, 
or  Just  how  they  proceeded  to  reach  tbe 
conclusion  announced  by  them,  the  record 
does  not  malte  very  clear.  Enough  does 
appear,  however,  to  show  that  there  was  no 
semblance  of  a  trial  on  the  contested  mat- 
ters they  actually  had  before  them.  It 
seems  that  the  architect,  who  appears  to 
have  acted  throughout  as  Brown's  general 
agent  acting  for  Brown,  and  Farnandls,  acfr 
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log  for  hlms^,  submitted  to  the  arbitrators 
written  statements  setting  fortb  their  re- 
spective claims;  that  the  arbitrators  then 
called  In  the  parties  separately,  and  allowed 
them  to  make  explanations  of  their  own 
statements,  and  that  from  these  statements 
and  explanations  they  made  up  the  award. 
And  even  then  It  appears  that  they  did  not 
pass  upon  the  merits  of  the  matters  of  dif- 
ference between  the  parties  as  to  the 
amounts  to  be  added  or  deducted  for  altera- 
tions, except  In  a  few  Instances,  but  deter- 
mined them  In  favor  of  Brown,  because  they 
did  not  find  it  to  appear  that  Famandis 
had  objected  to  the  computatl<ms  made  by 
the  architect  at  the  time  they  were  submit- 
ted to  him  In  the  written  orders  directing 
him  to '  malEe  the  alterations.  Oth«  Irr^, 
ularlties  are  shown  In  the  record,  bat  the 
foregoing  are  enough  to  justify  the  ruling 
of  the  trial  court  h<ddlng  the  arbitration 
Told.  While  arbitrators  are  not  required  to 
proceed  with  the  formalities  of  a  court,  tta^ 
must  proceed  in  such  a  manna:  as  to  give  a 
ftm  hearing  to  each  of  the  parties,  not  only 
upon  the  several  items  of  tiie  claim  present- 
ed by  hlms^.  but  also  upon  the  claim  of  bis 
adversary,  and  upim  the  evidence  adduced 
In  sui^rt  of  that  claim.  This  they  cannot 
do  without  hearing  a  party  and  his  witness 
In  the  presence  of  the  <q;»poslng  party.  Un- 
less this  right  Is  waived  by  the  party,  either 
In  the  agreement  of  submission  or  by  con- 
duct amounting  to  a  waiver,  an  award  made 
under  such  circumstances  is  clearly  void. 
Van  Hook  T.  Bums.  10  Wash.  22,  88  Pac 
763.  "The  arbitrators  must  hear  the  parties 
In  each  other's  presence.  The^  must  hear 
both  sides,  and  examine  the  witnesses  mi 
each  side  In  the  presence  of  both  parties. 
They  should  receive  no  commonlcation  from 
either  party  without  letting  the  other  know 
It.  They  should  make  no  inquiries  from  the 
witnesses  on  either  side,  no  matter  how  Im- 
material tbB  pohit,  after  the  hearing  has 
closed.  A  d^rture  from  the  strict  rule 
of  dealing  equally  with  both  sides  will  be 
fatal  to  the  award."  2  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  p.  646.  See,  also,  McDonald  t. 
Lewis.  18  Wash.  300,  51  Pac.  387;  Emery 
V.  Owlngs,  7  Gill,  488,  48  Am.  Dec.  680; 
Hart  V.  Kennedy,  47  N.  3,  Eq.  51,  20  Atl. 
20.  There  Is  nothing  in  the  record  to  show 
that  Famandis  consented  to  this  mode  of 
trial;  on  the  contrary.  It  appears  that  the 
arbitrators  refused  to  permit  the  parties  to 
appear  together.  The  reason  assigned  for 
refusing  to  pass  on  the  merits  of  the  con- 
tentions of  the  parties  over  the  several  items 
of  difference  seems  to  have  been  based  upon 
a  mistake  of  fact  as  well  as  a  mistake  as 
to  their  duties.  But.  if  it  were  true  that 
the  contractor  did  not  object  to  the  compu- 
tations of  the  architect  at  the  time  he  re- 
ceived notice  of  them,  he  did  not  thereby 
waive  bis  right  to  object  at  aU.  As  to  the 
time  when  such  objections  should  be  made 
the  contract  Is  silent.   It  was  sufficient; 


therefore,  If  he  objected  within  a  reasona- 
ble time.  There  Is  no  pretense  that  his  ot>- 
Jectlons  were  not  seasonably  made,  and.  In- 
deed, the  very  fact  that  an  arbitration  was 
called  tor  and  submitted  to  without  protest 
or  claim  of  this  kind  was  a  walT«>  of  the 
legal  objections  against  a  trial  of  the  merits 
of  the  controversy. 

A  sectmd  claim  et  error  is  that  the  ver- 
dict Is  against  the  evidence.  This  conten- 
tion is  based  npon  the  fact  that  Famandis, 
when  testifying  in  his  own  behalf,  produced 
a  written  statement  of  the  account  between 
himself  and  Brown,  which  on  Its  face  show< 
ed  a  balance  In  bis  favor*  but  which  con- 
tained an  item  which,  the  court  afterwards 
withdrew  from  the  craslderatlon  of  the  Jnry 
because  no  evidence  was  introduced  to  sup- 
port it  With  this  item  eliminated,  the 
stetement  showed  a  balance  In  favor  of  the 
appellants,  and  It  Is  Insisted  that  they  were 
entitled  to  a  Judgment  for  this  balance  at 
least,  and  tiiat  the  court  should  have  so  In- 
Btracted  the  Jury.  But  the  stetement  went 
to  the  Jury  along  with  the  mel  explanati<ws 
made  by  Famandis  conceming  the  sevonl 
amounte  diarged  and  credited  there<m  by 
means  of  which  he  worked  out  a  balance  In 
his  favor  notwithstending  the  eliminated 
Item.  The  appeUante  undoubtedly  had  the 
right  to  use  the  written  stetement  ajs  an  ad- 
mission by  Famandis,  and  to  ctrntradlct  his 
oral  evidence  so  fhr  as  it  would;  bat  it  ma 
nevertheless  for  the  Jury  to  say  whether  the 
written  stetement  or  his  oral  evidence  con- 
telned  the  truth,  and  their  conduslcn  thoie- 
on  Is  binding  on  this  court. 

Finding  no  substentlal  error  In  the  record, 
the  Judgm^t  will  stend  affirmed. 

REAVIS,  C.  and  DTUfBAB,  MOUNT, 
and  ANDSRS,  JTJ.,  concur. 


IZI  Wuh.  Ill) 
WENDRL  et  al.  v.  SPOKANE  COUNTT. 
^Supreme  Court  of  Washiugton.  Jan.  3,  1902.) 

GOVERNMENT  "hOMESTEAD  —  OWNER  —  COCS- 
TIES— HIGHWAYS— DRAINS  —  WATER  —  DAH- 
AQB-ULTRA  VIRBS-RATIPIOATION. 

1.  Where,  \n  an  action  for  injury  to  land  }^ 
wrongfully  turning  the  waters  of  a  lake  ther^ 
on.  the  complaint,  alleging  that  DlaiDtiS  tiftd 
entered  the  land  as  a  homestefld  under  the 
lawB  of  the  United  States,  and  with  h(» 
had  evee  since  resided  on  and  culdvated  the 
land  under  auch  laws,  but  had  not  yet  made 
final  proof,  shows  a  sufficient  ownership  of 
the  land  to  enable  plaintiff  to  maintain  the  ac- 
tion. 

2.  Where  a  couuty.  having  full  authority  to 
lay  out  and  construct  highways,  in  construct- 
ing a  road  drains  a  lake,  turning  the  water  on 
lands  of  a  private  owner,  to  Its  Injary,  the 
act.  though  wrongful,  is  not  ultra  vires,  and 
the  county  is  reapoDsibie  for  the  damage  m 
occasioned. 

3.  Where  a  county,  In  draining  a  lake  to  con- 
struct a  road,  wrongfully  turns  watn  onto 
land  of  a  private  owner,  to  its  damage,  the 
county  canuot  escape  liability  therefor  be* 
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raiMe  the  land  Is  seTon  milM  from  the  ro«d. 

4.  Where  a  connty,  in  draining  a  lake  to 
constrnct  a  road,  wrongfnUj  turaa  water  onto 
laotl  of  a  private  owner,  to  its  injury,  such  act 
is  a  taldDg  <tf  priTate  property  f<«  pnbUc  use 
without  compenaatioD,  ana  the  liaUutr  of  the 
coanty  does  not  depend  on  carelessness  or  neg- 
ligence. 

5.  Where,  for  the  pnrpoee  of  cooatmctiQg  a 
connty  road,  a  ditdi  was  dug  draining  a  lake, 
and  tnruing  the  water  on  the  land  of  private 
owners,  the  county,  by  afterwards  nsing  such 
road  and  maintaining  such  ditch,  ratlflee  such 
action,  whoever  may  have  been  ori^nallj  xe- 
qroosible  for  it. 

AK»eal  from  superior  court,  Spokane  coun- 
ty; Lunder      PEathor,  Judge. 

AcHcm  Ify  Frank  Wendel  and  others 
against  Spt^ane  county.  From  a  judgment 
fMr  defendant;  ^alntUCs  a^ieaL  Reversed. 

Shine  &  Wlnfree,  for  appellants.  Horace 
Kimball  and  James  Z.  Moor^  fw  respond- 
ent 

DUNBAB.  J.  This  Is  an  action  t<ift  dam- 
ages caused  by  draining  the  waters  of  a 
lake  in  Spokane  county  onto  the  lands  of  the 
plalntifTs;  done  order  of  the  board  of  coun- 
ty conunissloners  In  constructing  a  road 
across  said  lake.  The  complaint  alleges,  in 
substance,  that  plaintiff  Ftank  Wendel  bad 
entered  the  lands  as  a  homestead  under  the 
homestead  laws  of  the  United  States,  and 
that  he  and  hla  wife  hare  ever  since  lived 
on  said  lands  and  cultivated  them  tmder  the 
said  homestead  laws,  bat  have  not  yet  made 
final  proof;  that  the  board  of  county  com- 
mtsslonera  of  Spokane  county  ordered  a 
county  road  to  be  surveyed,  laid  out,  estab- 
lished, ^nd  built,  a  portion  of  the  road  run- 
ning through  Tnmbull  Lake;  that  they  took 
a  portion  of  the  bed  of  said  lake  for  the 
pnrpoee  of  building  the  road,  disr^arded  the 
surrey  or"  8  reetmunendation  that  a  bridge  be 
built  over  said  lake,  and  ordered  a  canal  or 
ditch  to  be  cut  out  of  said  lake  between  the 
said  roadbed  and  the  plaintiffs'  land;  that 
the  dltcb  was  for  the  pnrpoee  of  draining  a 
pcntlon  of  the  said  lake  so  that  the  road 
might  be  built  thereon;  that  the  said  canal 
or  ditch  was  constructed  and  finished  by  de- 
fendant, and  was  cut  through  a  natural  ridge 
of  land  which  had  theretofore  protected 
^Intlffa*  land  from  the  overflow  of  said 
lake;  tiiat  it  was  cut  in  order  to  give  an 
outlet  tor  the  wator  on  said  roadbed  for  the 
purpose  of  avoiding  the  necessity  of  main- 
taining a  Inldge;  that  the  road  was  laid  out, 
established,  built,  and  constructed  by  Spo- 
kane conn^,  and  is  now  b^g  used  by  said 
coont7  as  a  county  road,  and  timt  tlie  said 
waters  of  said  roadbed  have  been  since  said 
date,  and  are  now  being,  drained  throngli, 
said  ditch;  alleging  the  damages  arlslDg 
from  the  emptying  of  the  waters  upon  plain- 
tiffs* land.  A  demnirer  was  IntOTposed  to 
this  complaint  on  the  ground  that  it  did  not 
ftate  facts  sufficient  to  constitute  a  cause  of 
action,  which  demurrer  was  sustained,  and, 
the  idalntifls  electing  to  stand  upon  their 
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complaint,  judgment  was  entered  dlinnlBslng 
the  action,  from  which  Judgment  this  appeal 
Is  taken. 

It  Is  claimed  by  the  respondent'  that  there 
was  not  sufficient  all^atlon  of  ownership  In 
the  land  to  maintain  this  action.  We  think, 
however,  that  the  allegations  set  forth  In  the 
complaint  above  noted  were  sufficient.  Tak- 
Ima  -Co.  V.  Tullar,  3  Wash.  T.  898,  IT  Pae. 
885;  Pierce  v.  Frace,  2  Wash.  81,  26  Pac. 
192,  807;  2  Am.  ft  Sn«.  Enc  Law,  p.  42. 
and  cases  cited. 

The  main  c(»itention,  however.  Is  that  the 
act  complained  of  was  beycmd  the  legal  pow- 
er  of  the  county,  and  thM«fore  ultra  vires; 
or,  reduced  to  logical  statement,  that  the 
county  had  no  right  to  commit  the  act  which 
caused  the  damage,  and  Is  th^efore  not  re- 
sponsible. A  great  many  of  the  cases  cited 
by  respondent  are  to  the  effect  that  the  coun- 
ty cannot  do  an  unlawful  act,  and  that,  if 
such  act  Is  done  by  an  officer  of  a  municipal 
corporation,  the  corporation  Is  not  liable  In 
any  event  These  cases  are  not  In  point  In 
this  state,  where  the  opposite  doctrine  has 
been  nniformly  held.  Klrtley  v.  Spokane 
Co.,  20  Wash,  in,  M  Paa  986;  Elnseldler  v. 
Whitman  Co.,  22  Wash.  388,  GO  Pac.  1122; 
Ctunmerclal  Electric  Light  &  Power  Oo.  v. 
aty  of  Tacoma,  20  Wash.  288,  65  Pac.  219, 
72  Am.  St  Rep.  106.  In  discussing  the  lia- 
bility of  municipal  corporations  for  acts  com- 
mitted 1^  their  officers  which  are  defended 
on  the  ground  of  the  same  being  ultra  vires, 
we  ^ust  not  lose  sight  of  the  distinction 
which  exists  between  acts  which  are  abso- 
lutely ultra  vires  by  reason  of  the  corpora- 
tion having  no  authority  to  act  on  the  sub- 
ject-matter—It being  wholly  beyond  the  scope 
of  Its  powers— and  those  acts  which  In  a 
sense  are  termed  ultra  vires,  where  the  body 
has  jurisdiction  of  the  subject-matter,  but  in 
the  execution  of  Its  authority,  trespasses  up- 
on the  rights  of  others.  In  the  first  Instance 
it  is  conceded  by  all  authority  that  the  cor^ 
poration  Is  not  liable,  and  in  the  second,  by 
almost  universal  modem  authwlty,  that  It 
Is;  that  the  wrongful  act  may  be  the  foun- 
dation ot  an  action  for  damages  against  the 
corporation,  and  that  such  action  will  lie 
against  the  corporation  either  when  the  act 
is  done  by  its  officers  under  Its  authority  or 
has  been  ratified  by  it  Keeping  these  dis- 
tinctions In  view.  It  is  not  difficult  to  Aeter- 
mlne  that  the  action  will  He  in  this  case  If 
the  allegations  of  the  complaint  are  true;  for 
the  action  of  the  county  in  this  respect  was 
not  in  reference  to  a  matter  which  was  en- 
tirely without  Its  authority  and  scope.  On 
the  contrary.  It  was  acting  upon  a  subject 
especially  relegated  to  its  management  and 
control  by  the  laws  of  the  state. 

Respondent  says  that  this  damage,  If  any 
was  caused,  was  caused  over  seven  miles 
from  the  roadbed.  It  makes  no  dlffer^ice 
whether  the  damages  were  sustained  seven 
miles  or  seven  feet  from  the  roadt>ed.  It 
might  be  a  little  more  difficult  to  prove  that 
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the  action  of  the  county  At  that  distance  was 
the  proximate  cause  of  the  injury,  but  that 
Is  a  questlwi  which  will  be  submitted  to  the 
discretion  of  the  jm-y.  The  contention  of  the 
respondent  that  the  county  cannot  be  hdd 
responsible  for  injuries  occurring  ofT  of  or 
beyond  the  roadbed  resulting  from  the  build- 
ing of  the  road  cannot  be  sustained  by  either 
reason  or  authority.  It  might  as  well  be  -said 
that  If  the  roadbed  was  corered  with  boul- 
ders, they  could  be  rolled  off  by  order  of  the 
county  onto  adjoining  land,  or  that  the  coun- 
ty could  sluice  mod  or  water  from  the  road- 
bed oQ,to  adjoining  lands,  or  even  lands  at  a 
distance,  and  shift  the  liability  to  the  Indi- 
viduals who  did  the  work.  Such  a  claim  la 
aptly  criticised  by  the  supreme  court  of  the 
United  States  In  Salt  Lake  Oltj  r.  Holllster, 
118  U.  S.  256,  0  Sup.  Ct  1055,  30  U  Ed.  176. 
In  the  following  language:  "It  Is  said  that 
the  4cts  done  are  not  tiie  acts  of  the  city, 
but  of  Its  officers  or  agents  who  undertook 
to  do  them  In  Its  name-  This  would  be  a 
pleasant  farce  to  be  enacted  by  Irresponsible 
parties,  who  give  no  bond,  who  hare  no  prop- 
erty to  respond  to  dril  or  criminal  suits,  who 
make  no  profit  ont  of  it,  ^Ue  the  cl^ 
grows  rich  In  the  performance."  The  clr* 
cnmstances  In  the  case  cited  were  different 
from  those  in  this  case,  but  the  principle  in- 
Tolved  in  relation  to  the  liability  ot  the  cor- 
poration is  exactly  the  same. 

It  is  insisted  that  there  Is  no  allegation  of 
carelessness  or  negligence  in  the  complaint. 
Ho  such  allegatiw  Is  neceaaary.  If  the.  al- 
legations of  the  complaint  are  true,  It  Is  the 
taking  of  private  property  for  public  use 
witbout  compensation,  and  falls  wttbln  the 
prohibition  of  the  cimBtltutlon  so  often  con- 
strued by  this  court  And  it  makes  no  dif- 
ference whethor  It  was  done  negligently  or 
carefully.  The  taking  Is  what  the  constitn- 
tltm  prohibits.  Brown  t.  City  of  Seattle,  5 
'Wash.  86,  31  Pac.  S13,  32  Pac.  214,  18  L.  R. 
A.  161;  State  t.  Superior  Court  ot  King  Co. 
(Wash.)  GG  Pac.  385.  In  any  view  of  the  case 
the  county  has  ratified  the  action,  whoever 
may  have  been  orlgiQally  responsible  for  It. 
Commercial  Electric  Light  &  Power  Co.  v. 
CUty  of  Tacoma,  supra. 

As  sustaining  the  viev  that  the  action  of 
the  county  In  draining  the  lake  for  the  pur- 
pose of  building  tibe  road  Is  not  ultra  vires 
to  such  an  extent  that  the  county  can  escape 
responsibility  for  damages  resulting  from 
such  work,  see  Ashley  v.  City  of  Port  Hu- 
ron, 35  Micb.  20^  21  Am.  Rep.  552;  Pnmpetly 
V.  Canal  Co..  13  Wall.  166,  20  L.  Ed.  557; 
Arlmond  v.  Same.  31  Wis.  316;  Eaton  v.  Rail- 
road Co..  51  N.  H.  &H.  12  Am.  Rep.  147; 
Tyler  v.  Tehama  Co.  (Cal.)  42  Pac.  240;  Mc- 
Clure  T.  City  of  Red  Wing  (Minn.)  9  N.  W. 
767;  Hendmhott  City  of  Ottnmwa.  46 
Iowa.  658,  26  Am.  Rep.  182. 

Some  other  minor  objections  to  the  ctnn- 
plaiut  are  raised,  which,  we  think,  are  not 
meritorious.  The  comi^aint  stating  a  cause 
ot  action  against  the  county,  the  Judgment 


will  be  revwsed,  wltH  tnstmctlons  to  the 
lower  court  to  overrule  Uie  demurrer. 

REAVIS,  G  3.,  and  ANDERS.  HOU.VT, 
WHITE.  FtnXERTON.  and  HADLEY,  JJ., 
concur. 


(Y7  Wu]L  im 

WALLACE  V.  GRANT  et  at" 

(Supreme  Coart  of  Wasbington.   Jan.  3,  1902.) 

administratOrs-mortoagino  real,  bstatb 
—panrioN— auFFi  ciENcr— ESTOPPEL. 

1.  Under  2  Ballinger's  Ann.  Codes  A:  St  I 
6257,  providing  that,  where  a  decedent's  p*r- 
sonai  estate  ia  insulUcieut  to  pay  debts,  fail 
adminiutrator  may  sell  or  mortgage  real  es- 
tate on  an  order  of  court,  and  that  nis  petition 
therefor  shall  show  the  amount  of  personal 

gropert7  which  has  come  to  his  bands,  and 
ow  much  i»  undisiMsed  of,  the  amount  of  out- 
standing dfbts,  etc.,  an  unverified  petitioo 
which  merely  stated  that  petitioner  had  sold 
"all  the  personal  proper^  that,  in  his  jndit- 
ment,  is  admissible  to  sell,"  etc.,  was  insnS- 
cient  to  authorize  a  mortfiage  of  decedent*! 
realty,  because  ahowlng  affinnatfvely  that  the 
personal  estate  bad  not  beeu  exhausted. 

2.  An  adm!ni»trutor  and  heirs  of  a  decedent 
cannot  be  estopped  from  asserting  the  Inralid- 
ity  of  a  mortgage  executed  by  a  prior  adminia- 
trfltor,  where  it  Ades  not  affirmatively  aiqwar 
that  the  Estate  has  received  the  beneot  of  the 
money  obtained  on  the  mortgage. 

Appeal  from  superior  court,  Uncoln  coun- 
ty; C.  H.  Neal,  Judge. 

Foreclosure  proceeding  by  H.  W.  Wallace 
against  W.  E.  Grant,  as  administrator  ot 
John  H.  Bellinger,  deceased,  and  others. 
Judgment  for  plaintiff,  and  cwtaln  defend- 
ants appeal.  Reversed. 

Martin  &  Grant  for  appellants.  ^C.  S. 
Toorhees,  Reese  H.  Vowbees,  and  Joseph 
Sessions,  for  respondmt. 

DUXBAR,  J.  John  H.  BeUtnger  died  In 
Lincoln  county,  Wash.,  In  December,  ISBd 
W.  N.  Bellhiger  was  appointed  by  the  i«- 
perior  court  of  said  county  as  administrator 
of  said  estate,  and  entered  Into  possesslta 
of  the  estate  as  such  administrator.  The 
estate  consisted  of  real  and  personal  pn^ 
erty.  On  the  21st  of  May.  1886,  the  admin- 
istrator filed  a  petition  to  mortgage  a  part 
of  the  real  estate.  The  petition  was  granted, 
and  the  real  estate  was  mortgaged.  Tbk 
actlcm  Is  for  the  foredoBure  of  said  mort- 
gage. Hie  defendant  demurred  to  the  codi* 
plaint,  which  demurrer  was  overruled,  and 
the  cause  was  tried,  and  Judgment  of  'orf- 
dosnre  entered  In  favor  of  the  i^lDtlff 
against  tbe  estate. 

The  petition  to  sell  was  not  verified,  and 
was  not  approved  by  the  judge  who  ordered 
a  sale  of  the  real  estate  mortgaged,  umI  It 
was  defective  In  some  other  particulars.  IB 
the  foreclosure  invceedlngs  It  was  asked  that 
the  mwtgage  be  reformed,  and  the  court  or* 
dered  and  adjudged  that  It  should  be  r^oni- 
ed.  and  after  finding  that  hy  mistake  tbe 
mortgage  was  not  presented  to  tbe  court 
making  the  ord«  for  Its  approval,  and  tint 
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It  had  not  been  approved,  or  Indorsed  "Ap- 
proved," It  reformed  It  by  decreeing  that 
it  was  entitled  to  approval  by  the  court. 
Whether  the  court  had  power  to  reform  the 
mortgage  In  this  respect  and  In  this  manner 
It  is  not  now  necessary  for  us  to  determine, 
with  the  view  we  take  of  more  Important 
objections  which  are  raised  to  the  proceed- 
ing. 

The  petition  for  the  sale  of  real  estate 
was  as  follows:  "The  petition  of  W.  N. 
B^inger  would  respectfully  show  as  firflows: 
That  ^ovr  petitioner  Is  the  duly-appointed 
and  acting  administrator  of  the  estate  of  said 
John  H.  Bellinger,  deceased;  that,  acting 
onder  an  order  heretofore  made,  entered, 
and  Issued,  your  petitioner  has  sold  all  the 
pmonal  property  of  said  estate  that,  In  his 
Judgment,  is  advisable  to  sell  at  the  present 
time,  and  that  the  moneys  arising  from  said 
sale  have  been  ezpraded  by  your  petitioner 
in  paying  the  funeral  ^jienses  of  said  de- 
ceased, and  in  paying  Interest  on  mortgages 
of  the  real  property  of  said  estate,  and  taxes 
on<aaid  real  estate,  and  other  and  numerous 
expenses  connected  with  your  petitioner's 
administration  of  said  estate;  that,  In  conse- 
quence of  a  lack  of  funds  belonging  to  said 
estate,  your  petitioner  has  had  to  pay  out 
of  his  own' i)ersonal  funds. a  considerable 
snm  of  money,  in  paying  certain  necessary 
expenses  connected  with  bis  administration 
of  said  estate;  and  that  there  are  unpaid 
certain  expenses  of  administration.  Your 
petitioner  would  respectfully  represent  to  the 
court  that  a  portion  of  the  estate  left  by 
said  John  H.  Bellinger  Is  situated  In  the 
state  of  New  York,  and  that  the  only  person 
living  who  Is  entitled,  under  the  laws  of 
Washington,  to  Inherit  the  estate  of  said 
John  H.  Bellinger,  or  any  portion  thereof, 
Is  the  mother  oC  the  said  deceased,  who  re- 
HldM  In  the  state  of  New  York,  and  lives 
upon  the  property  left  by  the  deceased  in 
said  state,  and  occupies  it  as  her  home;  and 
there  Is  certain  Indebtedness  against  the  es- 
tate In  New  York,  the  exact  amount  of  which 
Is  unknown  to  your  petitioner,  and  that  It  is 
the  desire  and  the  wish  of  the  mother  of 
the  deceased  that  your  petitioner  should  go 
to  the  state  of  New  York  and  look  after 
the  property  there,  and  settle  up  the  Indebt- 
edness against  the  estate  In  New  York;  and 
for  this  purpose  the  mother  of  deceased  Is 
willing  and  desires.  If  it  can  be  done,  that 
your  petitioner  raise  sufficient  money  by 
mortgaging  the  whole  or  a  portion  of  the  real 
property  of  snid  estate  In  the  state  of  Wash- 
ington; that,  in  the  judgment  of  your  peti- 
tioner, it  would  be  to  the  best  interest  of 
the  estate,  and  the  persons  Interested 
therein,  to  mortgage  a  portion  of  the  real 
property  of  said  estate  for  the  purposes  Just 
above  mentioned,  and  for  the  purpose  of  re- 
imbursing your  petitioner  with  moneys  he 
has  paid  out  on  said  estate  out  of  his  per- 
sonal ■  funds,  and  for  the  further  purpose 
of  settling  up  the  unpaid  expenses  of  admin- 


istration. That  yom*  petitioner  would  fur- 
ther represent  to  the  court  that  the  indebted- 
ness against  said  estate  is  small,  and  the 
granting  of  this  petitioD  would  in  no  wise 
JeopardlEe  the  few  claims  held  by  creditors 
of  said  estate,  as  said  estate  Is  solvent,  and 
will  be  able  to  pay  In  full  all  of  Its  indebted- 
ness; that,  in  your  petltiouM's  Judgment, 
the  real  estate  most  advisable  to  mortgage 
is  described  as  follows,  to  wit:  The  north- 
west quarter  of  section  'ft,  township  24  north, 
of  range  39  E.,  W.  M.,  and  lots  four  (4),  five 
(5),  tw^ve  (12),  thirteen  (13),  and  fourteen 
(14)  In  Sec.  .four,  township  twenty-four  (M) 
north,  of  range  thirty-nine  (39)  E.,  W.  M.; 
all  of  said  real  estate  being  In  Llnccdn  coun- 
ty, Washington.  W.  N.  Bellinger,  FetlticMi* 
er." 

The  statute  by  virtue  of  which  the  court 
had  authraity  to  order  this  land  mortgaged, 
if  it  had  any  authority  at  all,  is  found  in  sec- 
tion 6257,  2  Ballinger's  Ann.  Codes  &  St.,  add 
reads  as  follows:  "When  the  personal  es- 
tate In  the  hands  of  the  executor  or  admin- 
istrator shall  be  insufficient  to  pay  the  allow- 
ance to  the  family  and  all  the  debts  and 
charges  ot  the  administration,  the  executor 
or  administrator  may  sell  or  mortgage  the 
real  estate  for  that  purpose,  upon  the  order 
ot  the  court  To  obtain  such  order  he  shall 
presMit  a  petition  to  the  court  setting  forth 
the  amount  of  the  personal  estate  that  has 
come  to  bis  hands,  and  bow  much,  if  any. 
remains  undisposed  of,  a  list  and  the 
amounts  of  the  debts  outstanding  against 
the  deceased,  as  far  as  the  same  can  be  as- 
certained, a  description  of  all  the  real  estate 
6f  which  the  testator  or  Intestate  died  seized, 
the  condition  and  value  of  the  respective 
lots  and  portions,  the  names  and  ages  of  the 
devisees,  if  any,  and  of  the  heirs  of  the  de- 
ceased, which  petition  shall  be  verified  by 
the  oath  of  the  party  presenting  the  same." 
It  would  seem  that  a  reading  of  the  statdte 
and  the  petition  would  force  the  conclusion 
npon  the  ordinary  mind,  as  well  as  the  mind 
learned  In  the  law,  that  the  court  acted  with- 
out jurisdiction  In  making  the  order  to  mort- 
gage the  real  estate.  A  mortgage  or  sale  of 
the  real  estate  of  a  deceased  person  Is  in 
derogation  of  the  common  law.  and  Is  au- 
thorized, If  at  all,  by  statute;  and  when  au- 
thorized by  statute  the  statute  must,  in  sub- 
stance, at  least,  be  complied  with.  The  ba- 
sis of  the  statutory  provision  Is  the  exhaus- 
tion of  the  personal  estate  In  the  hands  of 
the  executor  or  administrator,  and  It  Is  only 
when  the  personal  estate  In  the  hands  of  the 
executor  or  administrator  shall  be  Insuffi- 
cient to  pay  the  debte  of  the  administration 
that  the  executor  or  administrator  may  sell 
or  mortgage  the  real  estate.  Ackerson  v, 
Orchai-d,  7  Wash.  377,  84  Pac.  1106,  35  Pac. 
GOo.  Is  rellod  upon  somewhat  by  the  re- 
spondent; but  that  case  dealt,  not  with  the 
prerequisite  for  the  mortgage  of  the  real  es- 
tate, viz..  the  insufflcieney  of  the  personal 
property,  but  upon  the  subsequent  regula- 
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ttons  prescribed,  which  vere  held  to  be  Ir- 
regularities,  and  cured  by  the  ouratiTe  act 
of  1800  In  relation  to  the  sale  of  lands.  The 
ease.  It  seems  to  as.  does  not  reach  the  qnes- 
tlon  under  discussion.  It  was,  howeTer,  said 
by  this  court  in  Prefontaine  t.  McMicken« 
le  Wash.  16,  47  Pae.  231,  in  discussing  this 
very  proposltioQ.  that  whether  made  by  an 
executor  or  administrator,  or  by  a  person  In- 
terested in  the  estate,  a  petition  for  tbe  or- 
der of  sale  must  set  out  all  the  facts  re- 
quired to  be  shown  by  the  statate;  that,  as 
a  judgment  in  favor  of  the  petitioner  was 
at  the  same  time  a  claim  against  the  estates 
mentioned,  no  real  property  of  either  estate 
could  property  be  sold  for  the  purpose  of 
paying  it,  without  alleging  In  tbe  petition 
and  proving  that  such  a  sale  was  necessary 
by  reason  of  the  insnffldency  of  personal 
proptfty  to  pay  tbe  debt  No  other  conclu- 
sion could  be  reached  without  absolutely  sb- 
rofrating  the  principal  proTlslon  In  section 
62(i7.  It  Is  the  policy  of  the  law  that  the 
personal  property,  which  Is  not  so  stable  in 
its  character,  shall  first  be  exhausted,  before 
the  real  property  of  the  estate  shall  be  dis- 
posed of.  It  was  evidently  the  IntentlfHi  of 
ae  leglslatore  that  this  should  be  a  prerecf- 
alslte  to  sncb  disposal  of  real  property.  The 
doctrine  of  caveat  emptor  bas  uniformly 
been  applied  to  purchasers  of  land  at  v^o- 
bate  proceedings.  If  there  are  any  Jurisdic- 
tional steps  to  be  taken  before  Ibe  sale  of 
real  estate  can  be  made^— and  a  mortgage 
la,  In  effect  a  sate.— tt  is  the  showing  that 
the  personal  property  is  Insufficient  to  pay 
the  expenses  of  the  estate.  That  showing  is 
not  made  In  this  petition.  The  petition  Is 
even  more  conclusive  against  tbe  respond- 
ent's contentloa  than  the  absence  of  a  show- 
ing; for  it  affirmatively  appears  therein  that 
tbe  personal  property  has  not  been  exhaust- 
ed, from  the  statement  that  the  petitioner 
has  sold  alt  the  personal  property  of  said  es- 
tate that  In  his  Judgment  it  "Is  advisable 
to  sell  at  the  present  time."  The  law  hav- 
ing Interjected  Its  judgment  Into  the  statute, 
the  Judgment  of  the  petitioner,  or  even  of 
tbe  court  must  be  subservient  to  Its  provi- 
sions. California  has  tbe  same  statute.  In 
substance,  that  we  have;  and  under  sncb 
statute  It  has  been  universally  held  In  that 
state  that  such  facts  as  are  stated  in  the  pe- 
tition In  this  case  are  Insufficient  to  give  the 
court  jurisdiction  to  order  tbe  premises  mort- 
gaged or  sold.  See  Haynes  v.  Meeks,  20  OaL 
288:  Pryor  v.  Downey,  50  Cal,  888,  19  Am. 
Rep.  660;  In  re  Boland's  Estate,  55  Oel.  810. 
And  cases  might  be  cited  from  almost  every 
state  In  tbe  Union  to  tbe  same  effect  Of 
course.  If  the  jurisdictional  facts  did  not  ex- 
ist when  the  order  was  made,  no  reforma- 
tion of  the  mortgage  or  subsequent  actUm 
of  the  court  could  cure  tbe  defect 

It  Is,  however,  stoutly  contended  1^  tbe 
respondent  that  In  any  event  tbe  app^lants 
ought  to  be  estot^ied  from  Interposing  this 
objection  to  the  proceedings.  Inasmuch  at 


the  estate  has  bad  the  benefit  of  tlie  money 
for  which  the  mortgage  was  given.  Tfa« 
doctrine  ot  estoppel  is  based  upon  tbe  actual 
enjoyment  or  appropriation  of  ttiat  which 
bas  been  received;  but  In  order  to  Invoke 
tliat  role,  even  If  It  could  be  Invoked  nnd» 
the  statute  In  this  case,  It  would  have  to  af- 
firmatively appear  that  the  estate  bad  re- 
ceived the  benefit  of  the  money  obtained  mi 
this  mortgage.  This  does  not  appear.  Thers 
is  no  showing  In  the  record  of  wbat  was 
d<me  with  the  morn^  by  tbe  administrator 
who  obtained  It  It  la  dalmed  by  ,the  re- 
spondent that  it  Is  not  tbe  &aty  ot  the  lad- 
er  of  money  to  see  that  tt  ts  properly  «[• 
puided  by  the  administrator,  and  that  would 
be  true  If  he  had  seen  to  It  that  the  loan  had 
been  made  undw  the  provisions  of  tbe  law. 
But-  in  ordw  to  ask  that  tbe  estate  be  es> 
topped  from  pleading  the  tU^llty  of  tiie 
mortgage,  it  Is  Incomboit  upon  him  to  show 
that  the  estate  was  actually  the  recipient  of 
tbe  money  obtained  by  the  administrator. ' 

Under  the  plain  provisltHW  of  the  statnti^ 
tbe  Judgment  most  be  reversed,  and  -  the , 
cause  remanded,  wltb  Instnictl(»iB  to  tbe 
lower  court  to  niataUi  flie  aemarrer  to  tka 
cMnploint 

BBAVI8,  a  J.,  and  WHITB,  ANDEBfl; 
rULLBBTON.  and  EULDLBT,  31^  concv. 
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BISLLB  CITX  UFO.  Ca  v.  KBUP  eC  aU 
(Supreme  Oooit  of  WasUngteo.  Jan.  %  19QS.) 

APPBAU-NOnCB-BT  WHOM  aSRVBD-ATTOB- 
NET  NOT  or  RECORD  IM  THB  CASB-MOPIFl- 
CATIOK— RBDUCINO  AWXTNT  OT  RBOOVBRT 
— TRIAi<-IN8TRUOTTONa--SnBJB<7r^llATTB»- 
rORU— APPLICABIUTT  TO  CASB. 

1.  Under  2  Ballinger's  Ann.  Codes  ft  8t  I 
BBOS,  providing  that  a  party  desiring  to  appeu 
may,  by  himself  or  attorney,  serve  a  written 
notice  of  appeal,  a  notice  given  by  ao  attor- 
ney authorized  to  act  Is  snffident  tnotigh  sndi 
is  not  tbe  attorney  of  record;  sections  4760 
and  4770.  relating  to  maon«-  of  diaoglng  at- 
torneys before  final  Judgment  being  limited  t» 
the  time  before  final  judgment 

2.  A  party,  after  Jiidgmeat  may  consider  tbe 
opposite  party's  attoruey  of  record  as  the  at- 
torney in  tbe  case,  until  notified  of  a  diange^ 

3.  The  coooBel  for  a  re^mndent  who  does 
not  object  to  tbe  appearance  in  the  saperior 
court  of  an  attorney  for  appellant  other  tbaa 
the  one  of  record  iu  the  cose  Is  estopped  from 
denying  the  risht  of  sttch  attorney  to  give  a 
tice  of  appeal. 

4.  Where,  in  an  action  for  tbe  raliie  of  s 
threshing  machine,  defendant  denied  porchas- 
ing  It  an  Instruction  that  if  the  joiT 
from  the  evidence  that  defendant  at  the  time 
of  the  first  conversation  concemlDg  the  par- 
chase  of  the  machine  told  plaintiff's  agent 
that  any  contract  that  a  thira  person  miicfat 
make  with  plaintiff  woujd  be  all  right  witli 
him,  and  used  language  -as  would  reasonably 
give  plaintiff  to  understand  that  he  would 
stand  by  snch  afrreement  relative  to  the  por- 
chase  of  the  machine,  then  the  eontraot  wonld 
bind  defendaut"  is  not  objectionable  for  tbe 
reason  that  it  comments  upon  the  facts;  it 
merely  stating  the  legal  effect  of  facts  If  foend 
from  Che  evidence,  without  IntimatiBg  as  ts 
what  the  facts  arsb 

'Bshsamis  OaaM  Hsreh  V-^N^ 
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ft.  Sach  iDBtrnctioD  Is  not  0[>eD  to  the  crit- 
icism that  it  gives  special  prominence  to  a  par- 
ticular vrituess. 

6.  T\Tiere.  in  an  action  for  the  Talne  of  a 
threshing  machine,  the  sole  issue  was  whether 
defendant,  together  with  a  third  person,  pur- 
chased the  machine,  it  was  not  error  to  fail 
to  instruct  as  to  defendant's  liability  as  a 
surety  to  such  third  person. 

T.  A  judgment  in  excess  of  the  demands  of 
a  complaint  vUl  be  reduced  by  the  amowit  of 
such  excess. 

8.  Where  the  amonnt  of  a  judgment  In  ex- 
cess of  what  it  should  be  is  small,  the  case 
sfaoold  not  be  reversed  in  the  suoreme  court  so 
as  to  charge  the  respondent  with  the  costs  of 
the  appeal;  the  mle  that,  on  appeal  from  jus- 
tice courts  to  the  superior  court,  appellant  shell 
not  recover  costs,  unless  he  recovers  a  more 
favorable  jud^ent,  being  applicable  to  ap- 
penls  to  the  atipreme  court,  and  not  mean- 
ing a  jndgment  a  few  doUars  larger  or  smaller. 

Appeal  from  superior  court,  Lincoln  coun- 
ty; C.  H.  Keal,  Judge. 

Action  by  the  Belle  City  Manufacturing 
Company  against  6.  Kemp  and  another. 
From  a  Judgment  tor  plaintiff,  G.  Kemp  ap- 
peals. Afllrmcd. 

Wright  &  Wright  and  Merrltt  ft  Menitt, 
for  appellant  Martin  ft  Grant,  tor  respcmd- 
ent 

HADLBY,  J.  This  suit  waa  brought  by 
respondent,  a  corporaUon.  against  Henry 
Cook  and  G.  Kemp,  to  recover  the  price  ot 
a  threshing  machine  and  Its  equipments,  and 
for  certain  mechanical  work  done  thereon. 
It  Is  alleged  that  th9  property  sold  consist- 
ed of  "one  32-lnch  Columbia  thresher;  one 
8-horse  triple-geared  power,  style  F;  two 
derrick  forks,  block  and  cable  TOjfea  and  der- 
ricks, and  other  necessary  Implements  that 
usually  go  with  a  threshing  machine,  such 
as  forks,"— and  that  the  agreed  price  there- 
for was  $835.35,  which  Is  unpaid.  It  Is  fur- 
ther alleged  that  the  firm  of  Zielkie  ft 
Schreder  were  commonly  known  as  "machin- 
ists," and  were  doing  a  general  mechanic's 
hu^ess  at  the  time  at  Dav^por(,  Wash.; 
that  the  defendants,  Cook  and  Kemp,  em- 
ployed said  machinists  to  build  for  them  a 
"feeder,"  and  attach  the  same  to  the  aald 
thresher,  which  was  done;  that  the  reasoua- 
bie  worth  of  said  work  was  f  65,  which  Is  un- 
paid; that  prior  to  the  commencement  of 
this  suit  the  said  Zielkie  ft  Schreder  sold 
and  assigned  said  claim  to  the  plaintiff,  who 
now  owns  the  same.  Judgment  Is  demand- 
ed for  the  aggregate  sum  of  $895.35.  The 
defendant  Kemp  answered  separately,  and 
dented  generally  the  material  allegations  of 
the  complaint,  and  alleged  that  he  never  in 
any  way  contracted  for  said  threshing  ma- 
chine, and  does  not  now  and  never  has  own- 
ed or  possessed  the  same,  or  any  part 
thereof,  A  trial  was  had  before  a  Jury, 
and  a  verdict  was  returned  In  favor  of  the 
plaintiff  and  against  both  defendants  for 
1900.35.  A  motion  for  a  new  trial  was 
made  by  defendant  Kemp,  which  was  by  the 
court  denied,  and  judgment  was  thereupon 
entered  in  accordance  with  the  verdict 


From  Bald  Judgment  tte  defendant  Kemp 

has  appealed.  ' 

Respondent  moves  to  dismiss  this  appeal 
on  the  ground  that  no  notice  of  appeal  was 
ever  given  as  required  by  law.  It  appears 
from  the  xficovA  that  the  fhrm  of  Wright  ft 
Wright  were  the  appellant's  att<n:neyB  of 
record  In  the  court  below  during  all  the  pro- 
ceedings that  were  had  prior  to  and  at  the 
time  of  entwing  judgment  The  notice  of 
appeal  is  signed  by  Uerritt  &  Merritt  as  ap- 
pellant's attorneys*  and  the  names  of  Wright 
&  Wright  do  not  a^qpear  therein.  It  is  ur- 
ged by  respondent  that  imder  the  terms  of 
section  6503,  2  BalUnger's  Ann.  Codes  ft  St., 
the  notice  must  be  signed  by'  the  attorn^ 
of  record.  It  will  be  observed  by  reference 
to  said  section  that  It  does  not  In  terms  say 
that  the  notice  shall  be  signed  by  the  at- 
to^y  of  record,  but  that  the  party  desir- 
ing to  appeal  "*  *  *  may  by  himsdf 
or  his  attorney  •  •  •  serve  written  no- 
tic©  •  •  •."  ■  There  Is  a  provision  In  our 
statute  for  a  change  of  attwueys,  found  In 
section  4769,  2  BalUnger's  Ann.  Codes  & 
St  That  section  authorises  a  change  to  be 
made  "at  any  time  before  final  judgment  or 
final  determination,"  and,  together  with  sec- 
tion 4770,  outlines  the  method  required  to 
make  such  change.  Before  this  notice  of  ap- 
peal was  given,  the  case  had  proceeded  to 
Judgment  and  final  det^mlnation  as  far  as 
the  superior  court  was  concerned.  As  we 
have  seen,  our  statutory  provisions  for  no- 
tice when  It  iH  desired  to  change  attorneys 
seem  to  be  limited  to  the  time  befture  final 
Judgment  The  statute  does  not  seem  to  con- 
template that  the  procedure  must  be  followed 
after  final  Judgment  The  statute  only  re- 
quires that  the  notice  of  aj^al  shall  be  giv- 
en by  the  party  or  his  attorney,  and  It  would 
appear  that  any  attorney  who  Is  authorized 
by  an  appellant  to  act  has  power  to  give  the 
notice.  A  respondent  can  In  no  way  be  harm- 
ed by  this  rule.  The  essential  thing  to  him 
is  that  he  has  received  actual  notice  of  his 
antagonist's  Intention  to  appeal.  If  the  ap^^ 
peal,  is  not  thereafter  prosecuted  according  to 
law,  a  respondent  may  avail  himself  of  his 
rights  by  reason  thereof.  If,  howev^,  the 
party  against  whom  an  appeal  Is  being  taken 
gives  no  notice  of  a  change  of  attom^s  aft- 
er Judgment  thai  the  appellant  may  serve 
notice  of  appeal  upon  the  attorneys  of  record, 
as  decided  In  Sturglss  v.  Dart  23  Wash.  244, 
62  Pac.  858.  The  latter  rule  Is  manifestly 
just  and  appellant  should  not  be  required  to 
make  Inquiry  of  a  respondent  In  order  to  as- 
certain If  the  attorneys  of  record  are  author- 
ized to  accept  service  after  Judgment  But 
when  an  appellant  has  actually  changed  at- 
torneys after  Judgment  and  by  them  has  giv- 
en notice  of  appeal,  the  respondent  Is  there- 
by Informed,  and  no  Inconvenience  results 
to  him.  In  addition  to  the  reasons  above  as- 
signed, the  facts  shown  In  this  record  will 
prevent  respondent  from  raising  this  ques- 
tioUf  under  another  principle.  In  McDocald 
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V.  McCooke;,  54  Oal.  143,  a  motion  was  made 
similar  to  tbe  one  made  here.  There  was, 
however,  a  certificate  In  the  nature  of  a  stip- 
ulation attached  to  the  transcript,  which  tnia 
signed  by  respondent's  attorney,  tosetherwith 
appellant's  attorney;  and  the  court  held  that 
respondent,  by  joining  with  appellant's  attor- 
ney in  the  certificate,  waived  the  right  to  object 
to  bis  competency.  The  rule  that  was  actually 
decided  in  the  laat-named  case  would  In  any 
event  [»*eTent  respondent  from  raising  this 
point  now,  since  the  record  shows  that  appel- 
lant's attorneys  who  now  appear  for  him  ap- 
peared in  tbe  superior  court  and  asked  for  an 
extension  of  time  to  file  a  statement  of  facts, 
and  respondent's  counsel  then  appeared,  and 
did  not  object  to  tbe  right  of  these  counsel 
to  appear  for  appellant  at  that  time.  The 
motion  to  dismiss  tbe  appeal  Is  denied. 

At  the  trial  there  was  testimony  to  Uie 
effect  that  appellant,  Kemp,  was  present 
with  defendant  Cook,  and  talked  with  one 
Mlnnlck,  a  representative  of  respondent, 
about  purchasing  a  threshing  machine;  that 
it  was  usual  when  respondent  made  a  sale. 
If  the  cash  price  waa  not  paid,  to  require 
the  purchaser  to  sign  a  written  contract  in 
relation  to  deferred  payments;  that  Kemp 
objected  to  signing  any  written  contract; 
that  Mlnnlck  was  not  authorized  to  sell  a 
machine  without  a  written  contract,  and  his 
superior,  Mr.  Glasgow,  as  the  agent  of  re- 
spondent, was  then  In  the  East;  that  Kemp 
and  Cook  agreed  to  wait  until  Glasgow's 
return;  that  Mlnnlck  asked  Kemp  if,  upon 
Glasgow's  return,  any  arrangement  he  should 
make  with  Cook  would  be  satisfactory  to 
Kemp;  tbat  Kemp  said:  "Anything  Glas- 
gow does  with  Cook  will  be  all  rlglit  with 
me,  and  I  will  stand  to  it.  Whatever  Cook 
does  will  be  all  right  with  me.  He  knows 
all  about  a  threshing  machine,  and  I  would 
rely  upon  bis  Judgment;"  that  upon  Glas- 
gow's Tetarn,  Mlnnlck  totd  him  what  Kemp 
had  said,  and  thereafter  a  aale  was  made 
without  a  written  contract,  and  with  the  un- 
derstanding on  the  part  of  Glasgow  that  It 
waa  made  to  both  Cook  and  Kemp  In  pursu- 
ance of  tbe  conversatlcoi  above  outlined. 
Tbe  remaining  negotiations  were  conducted 
with  Cook,  however;  Kemp  not  being  pres- 
ent There  was  furtho-  evidence  to  the  ef- 
fect that  Kemp  did  not  before  the  sale  no- 
tify the  rMpondent  or  any  representative 
thereof,  that  he  would  not  be  bound  by  tbe 
arrangements  that  Cook,  should  make.  Upon 
the  above  phase  of  the  case  the  court  in- 
structed the  Jury  as  follows:  "If  you  find 
from  the  evidence  In  this  case  that  defend- 
ant Kemp,  at  the  time  of  their  first  conver- 
sation concerning  the  purchase  of  the  ma- 
chine, told  plaintiff's  agent  Mlnnlck,  that 
any  contract,  that  Co<^  might  make  with 
plaintiff  through  Its  agents  would  be  all  right 
with  him.  and  used  such  langtiage  aa  would 
reasonably  give  tlie  plaintiff  to  understand 
that  he  would  stand  by  such  agreements  or 
contracts  relative  to  the  purchase  of  such 


machine,  tlien  plaintiff  would  be  Justified  In 
dealing  with  bim  (Kemp)  by  and  througb 
Cook,  and  the  acts  and  contracts.  If  any, 
made  by  him  tot  himself  and  Kemp,  would 
bind  Kemp.  Any  orders  or  directions  by 
Kemp  to  Cook  would  not  affect  plaintiff  un- 
til such  time  as  It  (tlie  plaintiff)  had  notice 
or  knowledge.  If  Kemp  authorized  Cook  to 
net  for  him,  and  plaintiff  had  knowledge  of 
It,  then  he  could  have  withdrawn  such  au- 
thority by  notifying  plaintiff  of  his  desire 
to  do  so,  but  not  by  giving  Cook  alone  the 
notice  to  that  effect  Cook  could  not  bind 
Kemf)  without  authority  from  Kemp."  E^ 
ror  Is  assigned  upon  the  above  Instruction: 
First  For  tbe  reason  tbat  It  is  a  comment 
upon  the  facts.  We  are  unable  to  discover 
any  words  In  the  Instruction  that  justify 
such  criticism.  The  court  simply  told  the 
Jury  that  if  they  found  certain  facts  from 
the  evidence,  then  Kemp  would  be  bonnd. 
But  there  is  no  Intimation  as  to  the  Court's 
view  of  what  may  have  been  the  facts.  Sets 
ond.  It  is  urged  that  the  Instruction  Is  er- 
roneous for  the  reason  that  It  gives  special 
prominence  to  the  testimony  of  f-espondenfs 
witness  Mlnnlck.  We  think  the  criticism 
does  not  suggest  error.  The  court  did  not 
say  that  Mlnnlck  had  testified  to  any  fact, 
and  made  no  allusion  to  the  individual  tpsti- 
mmiy  of  any  witness.  The  names  of  Mla- 
nick,  Cook,  and  Kemp  were  all  used  in  tbe 
Instmction  for  the  purpose  of  lllostratlng 
succinctly  to  the  Jury  an  Issue  raised  by  the 
evidence  upon  which  they  must  pass.  The 
jury  were  not  told  by  the  court  what  wit- 
ness bad  testified  to  the  state  of  facts  In- 
dicated by  the  Instruction,  or  what  witnew 
had  denied  thera.  It  was  known  to  the  Jury 
that  the  alleged  facts  were  affirmed  by  cer- 
tain testimony  and  denied  by  certain  testi- 
mony, and  the  court  simply  declared  the  le- 
gal effect  of  such  facts  if  they  found  them  to 
be  true  from  the  evidence.  Third.  It  Is  fut- 
ther  urged  that  the  Instruction  should  have 
stated  the  effect  of  Kemp's  statements,  con- 
sidered either  as  a  collateral  or  as  an  orig- 
inal promise.  There  was,  however,  no  con- 
tention made  either  in  the  pleadings  or 
upon  the  trial  tbat  Kemp  sustained  the  rela- 
tion of  a  surety  to  Cook,  or  that  be  had  oral- 
ly promised  to  pay  the  debt  of  Cook.  Tbt 
sole  Issue  was  whether  Kemp  was  a  pur- 
chase together  with  Cook,  and  whether  he 
was  OTlginally  bound.  We  think  the  InBtmc- 
tion  was  not  erroneous,  evidence  was 

directly  conflicting,  and  the  Jury  found  In 
favor  of  respondent  upon  the  Issue  as  to 
Kemp's  liability. 

It  Is  next  assigned  as  error  that  the  court 
rendered  Judgment  for  a  sum  In  excess  of 
the  amount  shown  by  the  evidence,  and  Id 
excess  of  the  amount  claimed  to  be  owhis- 
The  complaint  alleged  the  agreed  price  <tt 
tbe  threshing  machine  and  Its  accompani- 
ments to  be  $835.35.  and  that  the  assigned 
machinist's  bill  was  ^t5.  The  aggregate  of 
these  Items  la  fOUO.33,  but  the  prayer  of  the 
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ctHopklnt  l8  for  f83S^  and  for  f60,  as 
ihown  In  fbis  record.  The  total  amonnt  tos 
which  jndgmait  la  prayed  to  f886.SS,  vbere- 
aa  the  Tftrdlct  -waa  tar  f900.8S.  No  demand 
vaa  made  for  Intvreat,  and  the  jury  were 
not  Inatmcted  tiiat  they  conld  find  Interest. 
It  thns  appeara  that  the  verdict  vaa  for  95 
more  than  demanded.  It  la  also  contended 
that  the  verdict  was  eroesslve  In  other  par- 
ticulars. The  witness  Glasgow  teatlfled  that 
the  i^ee  agreed  upon  for  the  machine  waa, 
be  b^eved.  9716.  It  appeara  that  this  price 
rdated  to  ttie  machine  proper,  and  certain 
accompanying  apparatna  was  also  sold  at 
the  same  time.  Concerning  the  other  Items 
hetestifled  asfoUowa:  **Qaestlon.  What  did 
the  other  amount  to?  Answer.  I  coold  not 
tea  I  have  not  got  It  befdve  me.  Q.  I  will 
ask  you  If  It  Is  In  the  neighborhood  of  9120. 
A  Tea,  sir;  I  know  It  amounted  to  over 
9100."  It  Is  true,  he  states  no  definite  figures 
mon  tiban  9100,  but.  In  answer  to  the  ques- 
tion whetho*  It  was  In  the  neighborhood  of 
1120,  he  replied  in  the  affirmative.  Xo  ot>- 
Jeetion  was  made  to  the  fwm  of  said  ques- 
tion or  at  all  In  view  of  the  tact  that  no 
evidence  was  Introduced  uptm  the  part  of 
the  defense  to  show  any  other  or  different 
ammmt;  we  think  the  Jury.wa«  Justified  In 
finding  the  amount  ot  that  Item  to  be  9120. 
Adding  that  Item  to  tte  9715  above  makes 
98KS.  The  macblnist^B  bill  was  alleged  to  be 
9e&,  but  one  member  of  the  firm  of  ma- 
cUolsts  tMtifled  that  it  amounted  to  960, 
■Dd  the  other  member  put  It  at  968.  Assum- 
ing the  latter  amount  to  be  correct,  and  add- 
ing It  to  the  sum  before  named,  we  have 
1896,— the  utmost  sum  for  which  a  verdict 
could  have  been  rendered  under  the  testi- 
mony. 

It  Is  further  urged  that  no  proper  aselgn- 
ment  of  the  blacksmith  account  is  shown 
which  will  authorize  respondent  to  recover 
tbe  amount  of  that  item.  There  was  oral 
testiiDODy  that  the  claim  had  been  assigned 
to  the  respondent.  Xo  objection  was  made 
to  the  testimony.  Xo  motion  was  made  to 
strike  It,  and  there  was  no  demand  that  tbe 
assignment  In  wrlttaig,  If  tme  existed,  be 
produced.  Wltliont  snch  objection,  motion, 
or  demand,  the  evidence  that  the  account 
vas  assigned  stands  In  the  record,  and 
■bows  authority  for  respondent  to  recover 
the  amount  thereof.  As  before  stated,  the 
evidence  did  not  autborize  a  verdict  in  ex- 
cess of  $888,  and.  since  the  prayer  of  tbe 
complaint  only  demands  Judgment  for  9S05, 
the  amount  in  excess  of  the  last-named  sum 
mtut  be  remitted,  tnie  verdict  and  Judg- 
ment were  for  9000.36,  and  the  court  below 
la  Instructed  to  remit  from  said  sum  the 
excess  of  $805.  The  amount  Is  so  small  we 
do  not  think  it  calls  for  a  reversnl  of  the 
case,  or  that  respondent  should  be  char- 
ged with  the  costs  of  the  appeal.  The  rule 
on  appeal  from  Justice  courts  to  the  supe- 
rior court  provides  that,  unless  appellant  re- 
corns  a  "more  favorable  Judgment"  In  the 


superior  court  than  was  recovered  In  the 
Jnsttee  court,  he  shall  not  recover  costs.  In 
Baxtor  T.  SM^ad,  2  Waah.  T.  86,  S  I%c.  6B8. 
It  was  hdd  that  tbe  expreMlon  "more  favor- 
able Judgments  does  not  mean  a  few  dollars 
caf  cents  larger  or  - smaller  than  the  Judg- 
ment recovered  In  the  Justice  court,  but  one 
substantially  more  favorable,  which  la  to  be 
.determined  1^  the  court  In  view  of  the  chv 
cumstances  of  each  particular  case.  While 
there  la  no  statute  direcUy  applicable  to 
sncb  a  case  on  aM>eaI  to  ^iB  court,  yet  we 
tJUnk,  by  an(dogy,.at  leasts  the  rule  should 
be  applied  here. 

With  the  exception  above  named,  the  Judg- 
ment Is  affirmed. 

REAV18,  G.  J.,  and  FXTLLERTOX, 
WHITE,  ANDE3RS,  MOUNT,  and  DUXBAR, 
JJ.,  concur. 


m  Wiwh.  288) 
BILI/IXOS  V.  STATB. 

(Snpr«ne  Court  of  Wasbingtou.   Jan.  14, 
1002.) 

SUIT    AGAINST  STATE— JURISDICTION— BXI8T- 
ENCB  OF  RIGHT  OF  ACTION— UALFJEEASANCB 
OF    PUBLIC    OFFtCBR-OAMAaBS—UABILITT  ' 
TO  STATB.  • 

1.  The  state  k  not  liaUe  for  damages  result- 
ing from  the  wrongful  acts  of  its  public  offi- 
cials. 

2.  Under  BaiIinger*B  Ann.  Codes  &  St.  { 
5608,  providfog  that  any  one  havin?  a  claim 
against  tbe  state  sh&ll  have  tbe  right  to  be- 
gin an  action  agniDst  tbe  state  in  the  auperior 
eourt  of  Thurston  county,  the  state,  by  waiv- 
ing its  former  iminnnity  from  suit,  did  not  sur- 
render any  other  legal  right,  or  place  Itself 
upon  the  basis  of  an  lodlTidnal  further  than 
with  respect  to  jurisdiction;  and  hence  the 
statute  does  not  operate  to  make  the  elate  lia- 
ble for  damage  resulting  from  the  negligence 
of  a  state  officer. 

3.  Under  the  atatnte  providing  that  the  com- 
missioner of  public  lands  shall  execute  a  con- 
tract of  sale  of  tide  lands  on  certain  condi- 
tions, which,  if  complied  with,  shall  eutftle  the 
purchaser  to  a  patent,  failure  to  deliver  a  pat- 
ent when  the  porchaaei-  is  entitled  thereto  Is 
not  a  breach  of  (contract  by  the  state  for  which 
tbe  state  i«  liable,  but  is  misconduct  of  an  offl- 
cial  giving  rise  to  no  cause  of  aetlon  against 
the  state. 

Appeal  from  superior  court,  Tburston  coun- 
ty; Charles  W.  Ho(H[d<»i,-Judge. 

Action  by  M.  BiUlnga  agahist  tbe  state  of 
Washington.  From  a  Judgment  In  favor  of 
defendant,  plaintiff  appeals.  Afflrmed, 

Allen  Weir,  for  appellant    W.  B.  Strat- 
ton  and  Thos.  M.  Vance,  for  tbe  State. 

ANDERS,  J.  This  aetlon  was  Instituted 
to  recover  from  the  state  of  Washington 
damages  alleged  to  have  resulted  by  reason 
of  delay  on  the  part  of  tbe  comraissloner 
of  public  lands  In  Issuing  to  plaintiff  (ap- 
pellant here),  a  contract  of  sale  of  certain 
tide  lands.  It  appears  from  tbe  complaint 
heroin  that  on  January  7,  1897,  the  plaintiff 
made  application  In  writing,  In  due  and  reg- 
ular form,  to  the  comralBsioner  of  public 
lands,  to  purchase  certain  described  tide 
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lands  In  Island  count;  owned  by  the  state, 
and  subject  to  sale;  that  plaintiff's  said  ap- 
iHlcatlon  was  duly  filed  In  the  office  of  the 
commissioner  of  public  lands;  that  there- 
after, aiid  prior  to  the  12th  day  of  March, 
1807,  the  plaintiff  did  and  performed  all  the 
acts  and  things  necessary  to  entitle  him  to  a 
contract  of  purchase  of  said  tide  land  from 
defendant,  Inchidlng  the  payment  to  defend- 
ant of  the  part  of  the  purchase  price  of  tbe 
same  required  by  law;  that  on  March  25, 
18U7,and  contlnoovsly  thereafter  until  March 
7. 1900,  the  plaintiff  was  entitled  to  hare  and 
receive  from  the  defendant  a  contract  of 
purchase  of  all  of  said  tide  land,  which  con- 
tract would  have  entitled  this  platntlffl  to 
the  possession  and  beneficial  use  of  the  same; 
that  on  May  16,  1887.  the  plaintiff  filed  with 
the  commissioner  of  public  lands,  who  was 
charged  with  the  duty  of  executing  and  Is- 
suing contracts  of  sale  of  tide  lands  for  the 
state,  a  written'  demand  for  a  contract  of 
sale  conveying  said  tide  lands  to  plaintiff; 
that  the  said  commissioner  then  and  there 
refused  and  continued  to  refuse  until  March 
7,  1900,  to  execute  and  deliv^  to  plaintiff 
any  contract  conveying  to  plaintiff  any  por- 
tion of  said  tide  land;  that  by  reason  of 
such  refusal  theb  plaintiff  was  during  said 
time  unable  to  obtain  possession  of  any  por- 
tion of  said  land,  and  was  denied  the  benefi- 
cial use  thereof,  although  entitled  thereto. 
The  complaint  also  states  the  monthly  rental 
value  of  the  lands  during  the  time  plaintiff 
alleges  he  was  liept  out  of  possession  by  the 
failure  to  deliver  the  contract  of  sale,  the 
amount  expended  by  this  plaintiff  In  this 
court  In  enforcing  the  execution  and  delivery 
of  tbe  contract  of  sale  to  him  by  the  com- 
missioner of  public  lands,  and  prays  judg- 
ment for  the  damages  alleged  to  have  t>een 
sustained  by  reason  of  the  facts  and  matters 
set  forth  therein.  A  demurrer  was  Inter- 
posed to  the  complaint  <m  the  groimds:  <1) 
-That  the  court  was  without  jurisdiction  to 
hear  and  determine  tbe  cause;  and  (2)  that 
the  complaint  failed  to  state  facts  sufficient 
to  constitute  a  cause  of  action  against  the 
defendant  The  demurrer  was  sustained, 
and,  the  plaintiff  having  declined  to  plead 
further,  the  court  entered  judgment  dismiss- 
ing the  action  at  the  cost  of  plaintiff.  From 
this  Judgment  the  plaintiff  has  appealed,  and 
tbe  decision  of  the  court  sustaining  the  de- 
murrer Is  assigned  as  error. 

No  objection  is  made  here  to  the  Jurisdic- 
tion of  the  superior  court.  Nor  Is  there  any 
controversy  in  regard  to  the  facts  of  the 
case.  The  sole  question  to  be  determined  is 
whether  the  complaint  herein  states  a.  cause 
of  actlcm  against  the  respondent;  or,  in  oth- 
er words,  whether  the  state,  under  our  stat- 
ute. Is  liable  for  damages  suffered  by  an  in- 
dividual by  reason  of  the  negligence  or  mal- 
feasance of  one  of  its  officers  occurring  while 
engaged  In  the  discbarge  of  bis  official  duty. 
The  state  constitution  (article  2,  S  26)  or- 
dains that  "the  legislature  thall  direct  by 


law  in  what  manner  and  In  wliat  courts  suits 
may  be  brought  against  tiie  state."  This 
constitutional  provision  was  made  operative 
by  an  act  of  the  legislature  approved  March 
20,  1886  (Seas.  Laws,  p.  188),  the  first  sec^ 
tion  of  which  (Ballinger's  Ann.  Code«  &  8t  | 
&608)  provides  that  "any  permn  or  corpora- 
tion having  any  claim  against  the  state  of 
Washington  shall  have  the  right  to  begin 
an  actlMi  against  the  state  in  the  superior 
court  of  Thurston  eounty."  And  the  word 
"claim,"  used  In  this  sectltm  of  the  act  of 
March  20,  1885,  was  construed  by  this  court 
in  Northwestern  A.  Pacific  Hypotbeek  Bank 
V.  State,  18  Wash.  78,  00  Pac.  586,  42  L.  B. 
A.  33,  as  synonymous  with  "cause  of  action." 
That  action  was  Instituted  for  the  purpose 
of  having  a  judgment  awarding  a  lien  la 
favor  of  the  state  against  certain  lands  la 
King  county  decreed  to  be  subject  to  a  iHlor 
mortgage  held  by  plaintiff  on  said  landa 
The  superior  court  lield,  upon  demnrra  to 
the  complaint,  that  it  had  no  Jurisdiction  of 
the  cause;  but  this  court,  on  appeal,  reversed 
the  Judgment,  and  directed  the  lower  court 
to  overrule  the  demurrw.  It  Is  conceded  by 
the  learned  counsel  for  appellant  that  It  is 
only  by  virtue  of  the  statute  that  an  action 
can  be  maintained  against  the  state.  But 
he  earnestly  Insists  that  the  state,  by  tbe 
act  of  the  legislature  above  mentioned,  en- 
tirely waived  its  immunity  from  suits  In  itt 
courts,  and  placed  itself  on  an  equality  with 
any  individual  with  whom  it  might  thereaft- 
er transact  business,  and  that  this  court  so 
interpreted  the  statute  in  the  case  of  North- 
western &  Pacific  Hypotheek  Bank  t.  State, 
supra.  It  Is  true  that  this  court  observed  bi 
that  case  that  it  was  intended  by  the  con- 
stitution that  "the  state  might  be  permitted 
to  be  sxied  in  like  manner  as  an  Individual, 
and  ft  was  left  to  the  legislature  to  deter 
mine  in  what  court  such  suits  should  be 
brought,  and  to  preecribe  tbe  method  of 
procedure."  But  It  must  not  be  inferred 
from  the  language  th»e  used  that  tbe  court' 
decided,  or  Intended  to  decide,  that  tbe  rigbt 
to  maintain  suits  against  tbe  state  by  an 
individual  is,  under  all  circumstances,  and 
in  all  cases,  coextensive  or  coequal  with  tbe 
right  of  one  Individual  to  maintain  an  ac- 
tion against  another.  The  only  question  coo* 
sidered  and  determined  In  that  case  was 
whether  this  act  of  March  20, 1885,  conferred 
Jurisdiction  upon  the  superior  court  of  Thurs- 
ton county  to  hear  and  determine  the  matter 
In  controversy  in  that  particular  action.  Tbe 
attorney  general  contended  that  the  word 
"claim,"  as  used  In  section  1  of  tbe  statute, 
meant  a  claim  toe  money  only,  and  hence  tboe 
was  nothing  In  the  statute  authorizing  an  ac- 
tion against  the  state  for  the  equitable  rdlef 
demanded  by  the  plaintiff.  This  court,  bow- 
ever,  concluded  that  the  action  was  wf.rrant- 
ed  by  the  statute,  and  accordhagly  held  that 
the  objection  to  the  Jurledlctlon  of  the  court 
was  uutenable.  Bearing  In  mind  what  was 
actually  decided  in  that  case,  as  well  as  the 
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facts  upon  vhlcfa  the  decision  was  based,  we ' 
are  imaUe  to  see  bow  the  contention  of  the 
appellant  that  the  decision  therein  Is  de- 
cisive of  the  case  at  bar  can  jtossibly  be 
iostalned.  As  we  have  satd,  the  only  qnes- 
tion  to  be  detmnlned  in  this  case  Is  whether 
the  comi^int  states  a  cause  of  action,  and 
that  must  be  determliked  by  the  ^idlcation 
of  settled  principles  of  law  to  the  facts  ad- 
mitted by  the  demurrer.  If,  therefore,  the 
state  Is  liable  to  the  appellant,  under  the  law 
applicable  to  the  facts  stated,  for  the  dam- 
ages claimed  by  him,  It  necessarily  f<^owB 
that  the  complaint  states  a  cause  of  actltm, 
and  that  tbe  judgment  most  be  reversed. 
But  we  are  clearly  of  the  opinion  that  the 
state  Is  not  legally  responsible  for  the  al- 
leged acts  of  one  of  Its  officers,  and  that  tbe 
Judgment  appealed  from  was  right,  and 
oi^t  to  be  affirmed. 

It  is  frankly  conceded  by  counsel  for  ap- 
pellant that  the  statute  permitting  tbe  state 
to  be  sued  did  not  create  any  liability  on  the 
pert  of  tbe  state  which  did  not  exist  at  the 
time  of  Its  passage,  and  that  concession 
seems  to  be  In  accordance  with  the  unbroken 
cmrent  of  authority  upon  the  subject.  See 
State  V.  HUl,  54  Ala.  67;  dark  v.  State.  7 
Cold.  306;  Green  v.  State,  73  OaL  29,  U  Pac. 
S02,  U  Pac.  612;  23  Am.  &  Eng.  ^c.  Law.  p. 
8&  Tbe  state,  by  consenting  to  be  sued*  did 
not  waive  the  right  to  defend,  upon  any 
1^  gronnd,  soch  actions  as  any  person  or 
corporation  having  a  claim  against  It  might 
tbtteafter  see  fit  to  "begin"  In  the  superior 
court  of  Thuirston  county.  In  other  words, 
tbe  state  has  retained  all  its  legal  rights  as 
a  defendant  In  an  action,  and  has  .waived 
nothing  but  Its  former  Immunity  from  suits. 
It  has  not  consented,  either  expressly  or  Im- 
pliedly, to  become  responsible  for  tbe  mis- 
eoQdact  or  negllgraice  of  Its  officers  or  agents; 
aod.  In  tlie  absence  of  a  statute  making  it 
llaUe  In  damages  therefor,  no  such  actlcm  as 
tbe  present  one  can  be  maintained  against 
the  state.  Story,  Ag.  I  81&;  Gibbons  t.  U. 
S.,  8  WaU.  274,  19  L.  Bd.  4S3;  Clodfelter  T. 
Btate,  86  N.  C.  51,  41  Am.  Rep.  440;  Clark  T. 
State,  supra;  State  v.  Hill,  supra;  Langford  r: 
U.  S.,  lOl  U.  B.  841.  2&  L.  Ed.  1010.  Touch- 
lag  the  liability  of  a  state  for  the  wrongful 
acts  of  Its  public  officials,  the  supreme  court 
of  North  Oarollna,  In  (^odfeltw  v.  State, 
BQpra,  said:  "That  the  doctrine  of  respondeat 
superior,  applicable  to  the  relations  of  prin- 
cipal and  ag^  created  between  other  per- 
■ODS,  does  not  prevail  against  the  sovereign 
ia  the  necessary  employment  of  public  agents. 
Is  too  well  settled  up<n  authority  and  prac- 
tice to  admit  of  controversy.  *No  govern- 
ment* says  Mr.  Justice  Mlll»,  'has  ever  held 
Itself  liable  to  Individuals  for  the  malfea- 
sance, laches,  or  unauthorized  exercise  of 
power  by  its  officers  and  agents.'  Gibbons 
T.  V.  S.,  6  Wall.  269,  19  L.  Ed.  458.  And 
Judge  Story  declares  In  his  work  on  Agency 
(section  319):  "The  government  does  not  un- 
dertake to  fuarauty  to  any  .person  the  Add- 


Ity  of  any  of  tbe  offlc««  or  agents  whom  ft 
employs,  since  that  would  involve  It  In  all 
Its  operatloDS  in  endless  embarrassments  and 
difficulties  and  losses,  whi(!h  would  be  sub- 
versive of  the  puUlc  Interests.*"  The  lan- 
guage .of  Judge  Story  quoted  In  the  Clodfelter 
Case  above  cited  Is  also  quoted  and  approved 
by  Mr.  Justice  Miller  In  Gibbons  v.  U.  S.  It 
Is  further  stated  in  the  opinion  of  the  court 
In  Gibbons  v.  U.  S.  that:  "Tbe  general  prin- 
ciple which  we  have  already  stated  as  ap- 
plicable to  all  govemm^its  forbids,  on  a  pol- 
icy Imposed  by  necessity,  that  they  should 
hold  themselves  liable  for  tbe  unauthorized 
wrongs  Inflicted  by  their  officers  on  the  clt- 
teen,  though  occurring  while  engaged  in  the 
discharge  of  official  duties."  The  constitu- 
tion of  tbe  state  of  Tennessee  provided  tbat 
"suits  may  be  brought  against  the  state  In 
such  manner  and  In  such  courts  as  the  legis- 
lature may  by  law  direct"  (article  1,  |  17), 
and.tiie  Code  of  the  state  provided  that  "ac- 
tions may  be  InstltutM  against  the  state  un- 
der the  same  rules  and  regulations  that  gov- 
em  actions  between  private  pMsons"  (Code 
1858,  I  2807).  In  determining  tbe  scope  and 
effect  of  those  prorlsions,  tbe  BU[»eme  court 
of  that  state.  In  Clark  v.  States  slipra,  «r- 
IH'essed  Its  views  upon  the  SDl^eet  as  follows: 
"Tbe  constitutional  and  statutory  provisions 
provide  a  remedy  for  any  existing  course  of 
actltm,  but  do  not  change  tbe  relation  be- 
tween the  state  and  the  citizen  so  as  to  ere* 
ate  any  liability  or  responsibility  on  the  part 
of  the  state.  Tbie  relation  of  the  ,  state  to 
tbe  citlsen  is  not  one  of  contract,  which  Im- 
plies an  undertaking  upon  good  consideration 
on  the  part  of  the  state  that  all  the  functions 
of  government  shall  be  dnly  performed,  or 
that  It  will  employ  none  bat  capable  and 
faithful  agmts.  If  an  officer  or  agent  of  tbe 
state.  In  violation  of  law,  commits  an  act 
to  tbe  injury. of  tbe  dtisoi,  It  Is  an  act  be- 
yond the  scope  of  bis  agoicy.  unauthorised 
by  his  principal;  and  the  state  Is  not  UaUe 
tberefOT  to  tbe  party  Injured."  And  tbe  same 
doctrine  Is  deariy  announced  by  tlie  supreme 
court  of  Alabama  ta  State  v.  Hill,  snpni. 
and  18  recognised  as  established  law  hi  the 
other  cases  above  cited.  In  fact,  we  have  not 
been  able  to  find  any  case  In  which  a  contra- 
ry rule  hatf  been  enunciated  under  a  statute 
such  as  ours.  Tbe  case  of  Green  v.  State,  73 
Cal.  29,  11  Pac.  602,  14  Pac.  610,  is  dted, 
among  others,  and  especially  rdled  on  by 
coui^sel  for  appellant  as  an  authority  sustain- 
ing his  contention,  but  we  do  not  think  that 
the  case  is  In  point  here.  That  action  was 
brought  under  a  statute  ex[ve6sly  authorlz- 
tng  the  plaintiffs  to  institute  an  action 
against  the  state  for  damages  alleged  to  have 
been  caused  to  their  property  by  reason  of 
tbe  construction  of  a  canal  by  the  levee  com- 
misslouers  of  the  city  of  Sacramento.  And 
even  in  that  case  the  court  held  that  the  act 
of  the  legislature  authorising  the  bringing  of 
the  action  was  not  an  admission  by  the  state 
of  Its  liability  for  tbe  alleged  damagesy  nor  a 


Digitized  by  Google 


586 


07  PACIFIC 


RBPORTBB. 


(Wuh. 


waiver  of  any  legral  defense  It  might  hare  to 
the  action,  except  its  Immunity  from  suit 
The  case  of  Ballou  v.  State  (N.  T.)  18  N.  E. 
627,  Is  also  cited  by  appellant  In  support  of 
his  allied  right  of  recovery  In  this  action. 
That  was  an  appeal  from  an  award  of  the 
"board  of  claims."  The  claimant  presented 
a  claim  to  the  board  for  damages  caused  by 
an  obstruction  In  a  sewer  belonging  to  the 
state  by  which  water  was  forced  through 

J  claimant's  drain,  connecting  with  the  sewer, 
into  his  cellar.  The  board  of  claims  dismiss- 
ed the  claim  of  plaintiff's  testator,  and  the 
court  of  appeals  reversed  this  award  for  the 
reason  that  the  claim  was  meritorious,  and 
had  "foundation  In  law."  The  law  upon 
which  the  claim  was  founded  was  a  statute 
authorizing  the  appraisal  of  claims  agalnat 
the  state  founded  upon  the  Diligence  of  Its 
officers  In  the  lue  and  management  of  the 
canals.  Laws  N.  T.  1870,  c.  321;  Bowen  v. 
State,  108  N.  Y.  166,  15  N.  E.  56.  That  case 
was,  no  doubt,  decided  In  accordance  with 
the  provisions  of  the  statute,  but  It  Is  certain- 
ly without  force  as  an  authority  Mjfoa  the 
question  here  under  condderatlon. 

It  Is  Ingeniously  argued  by  counsel  that 
appellant  is  not  suing  the  state  because  of 
the  wrongful  act  or  omission  of  one  of  Its 
officers,  but  Is  suing  It  as  a  party  to  a  con- 
tract, and  that  the  fact  that  the  damage 
claimed  resulted  because  of  an  act  or  omis- 
sion on  the  part  of  an  officer  of  the  state  Is 
merely  incidental.  But  it  must  be  remem- 
bered that  the  statute  applicable  to  this  case 
provides  that  the  commissioner  of  public' 

'  lands  shall  excute  In  writing  a  contract  of 
sale,  upon  the  conditions  therein  specified,  of 
certain  lands  of  the  state,  Including  Its  tide 
lands,  which.  If  complied  with  by  the  pur- 
chaser, shall  entitle  the  latter  to  a  patent 
from  the  state.  It  is  admitted  that  such  a 
contract  has  Id  fact  been  executed,  and  re- 
ceived by  appellant,  and  it  tha«fore  follows 
that  If  It  was  not  executed  as  soon  as  It 
should  have  been,  and  the  appellant  was 
damaged  thereby,  such  damage  was  caused 
by  the  misconduct  or  laches  of  the  commis- 
sioner, for  which  the  state  never  agreed  to 
become  responsible. 
Tb9  ^uAgneat  Is  affirmed. 

REAVIS,  0.  J.,  and  FULLBRTON,  DUN- 
BAB,  and  HOV^,  JJ.,  concur. 


(27  Wnah.  136) 

JONES  V.  WESTERN  MFG.  CO.  et  al. 

{Supreme  Court  of  WashlDgton.   Jan.  8,  1902.) 

CORPORA-ra  STOCK— ASSIONHBNT-RESCiaSIOH 
—BVIDBNCS-ADUISSIBIUTT— SUFFICIBN- 
CT— RSCEIVBRS-REVENVB  STAMPS. 

•  1.  In  ao  action  by  a  stockholder  at^ainst  a 
corporation  and  its  offlcera  to  recover  stocli 
assigned  to  one  of  the  oSlcerB,  plaintiff  testified 
that  the  officer  told  him  he  could  sell  plalu- 
tifTs  stock  to  a  third  person;  that  plaintiff  ac- 
cordinfily  made  the  asHtKnuient;  and  that  aft- 
erwords, on  December  Kkb.  it  was  agreed  that 
be  should  receive  the  stock  back.  The  anawer 


set  up  the  assignment  to  the  officer;  tbat  on 
September  20th  the  stock  was  assigned  to  the 
third  person  as  secarity  for  the  corporation's 
note;  that  afterwards,  on  February  15th,  tlie 
officer  sold  the  stock  to  a  fourth  party.  The 
stock  certificate,  iu  addition  to  the  assignment 
to  the  officer,  showed  an  assignment  from  him 
to  the  fourth  party,  dated  September  20th. 
There  was  no  proof  that  the  officer  made  the 
latter  indorsement,  or  that  the  fourth  party 
paid  any  consideration,  or  even  that  there  was 
Huch  a  person.  Held,  that  the  court  must  pre- 
sume that  the  officer  remained  owner  of  the 
stock  until  December  16th,  the  date  of  the 
rescission  of  his  agreement  with  plaiutiff,  u 
no  presumption  could  arise  on  the  facts  that 
the  indorsement  was  made  to  the  fourth  part; 
on  September  20th;  and  it  was  error  to  non- 
suit plaintiff. 

2.  Teetimony  of  a  third  person  as  to  a  con- 
versation had  with  one  of  the  officers  as  to 
who  were  owners  of  stock  in  the  company  was 
material,  and  improperly  excluded. 

3.  Testimony  that  both  officers  stated  that 
they,  with  the  third  pemon,  were  the  only  per- 
sons intereeted  in  the  company  was  improperlf 
excluded  because  teodinf!  to  show  that,  while 
the  stock  had  been  pledged  to  the  third  per- 
son, the  officer  was  still  its  owner,  and  to  le- 
but  any  pr&sumption  of  an  assignment  to  die 

,  fourth  party  on  September  20th. 

4.  In  an  action  by  a  stockholder  against  a 
corporation  to  recover  stock  dalmed  vy  pUin- 
tiff  as  owner,  and  for  a  receive-,  teetlmour 
that  no  books  of  account  were  kept  by  the  cor- 
poration was  improperly  excluded. 

5.  Where  the  complaint  averred  that,  after 
the  property  of  the  corporation  was  destnned 
by  nre,  certain  machinery  to  the  value  of  |1,- 
200  was  sold  to  the  father  of  one  of  its  ofilcers 
for  $600,  etc.,  it  was  error  to  exclude  the  tes- 
timony of  a  third  person  as  to  his  negotiations 
relatiTe  to  its  purchase  and  bis  offer  therefor. 

6.  Revenue  stamps  omitted  from  stock  cer- 
tificates through  inadvertrace  may  be  affixed 
at  any  itime. 

Appeal  from  supolor  court.  Pierce  ronnty; 
W.  O.  Chapman,  Judge. 

Action  by  Albert  B.  Jones  against  the 
Western  Manufacturing  Company  and  oth- 
ers. Judgment  nonsuiting  plaintiff,  and  he 
appeals.  Reversed. 

Frank  H.  Graham,  for  appellant  Govnor 
Teats,  for  respondents. 

WHITE,  J.  This  action  Is  brought  by  one 
claiming  to  be  a  stockholder  against  the 
corporation  and  Its  officers  for  the  purpose 
of  having  returned  to  the  appellant  five 
shares  of  stock  of  the  corporation,  and  for 
the  appointment  of  a  receiver  for  the  cor 
poratlon.  The  first  aHegatlons  of  the  com- 
plaint, which  are  not  denied,  are  that  the 
Western  Manufacturing  Cmnpany  Is  a  cor- 
poratl(Hi  organized  under  the  laws  of  the 
state  of  Washington  for  the  purpose  of  man- 
ufacturing lumber  and  other  timber  prodacti. 
and  for  other  purposes,  having  Its  principal 
place  of  business  In  Tacoma,  Wash.,  and 
that  the  articles  of  incorpMvtlon  were  filed 
in  the  auditor's  office  of  Pierce  county  «i 
May  3,  1000;  tbat  defendants  Joseph  Gaw- 
ley  and  Robert  C.  PbUllps  were  the  promot- 
ers and  managers  of  said  company;  that 
said  Joseph  Gawley  was  president  and  Rob- 
ert 0.  Phillips  was  manager,  secretary,  tni 
treasurer  of  sal^  companj.  It  la  further  al- 
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l«ged  that  the  appellant  Is  tbe  owner  of 
five  shares  of  tbe  capital  stock  of  aald  cor- 
poration; that  the  officers  of  the  corporation 
obtained  possession  of  said  stock  wltbont 
an7  consideration  therefor,  and  refused  to 
ddiT«  tb»  same  to  the  app^ant;  that  the 
company  erected  a  sawmill  and  located  the 
same  within  the  Umtts  of  a  street;  that  It 
commenced  to  mannfactnre  Inmber;  that  It 
kept  no  stock  books  or  account  books;  and 
that  the  corpwate  business  was  ran  by  Jo- 
seph CRiwley  and  Robert  C.  Phillips  for  ttaelr 
own  benefit  It  is  alleged  that  the  Gorp<wa- 
tlon  borrowed  fl,000  from  a  Mrs.  Ackley 
and  91,000  from  a  Mr.  McDanlels,  and  that 
this  money,  as  wdl  as  other  money  obtained 
tbe  sale  of  the  stock  and  from  other 
sources,  was  deroted  to  the  use  ol  said  Oaw- 
ley  and  Phillips;  that  tiie  mill  was  operated 
at  a  profit;  that  It  was  Insured  for  $5,500; 
that  the  mlU  property  was  destroyed  by 
fire;  that  said  Gawl^  and  PhlUlps  collected 
$^250  of  tbe  Insurance  money,  and  are  de- 
voting the  same  to  their  own  use.  It  is 
alleged  that  after  the  fire  the  machinery, 
engine,  and  hollers  to  the  Talue  aC  fl,200 
were  sold  to  the  father  of  Joseph  Gawley  for 
$600;  that  said  Gawl^  has  represented  to 
appellant  that  said  corporation  was  Insol- 
rent,  and  that  the  stock  was  of  no  value; 
that  said  Oawley  and  Phillips  kept  false  and 
groBdy  exaM;erated  accounts  of  their  ex- 
penditures. All  of  these  allegations  are  de- 
nied by  the  cor|>oratl(m  and  Joseph  Gawley. 
Rob^  G.  Phlllipe  makes  no  answer.  The 
affirmative  defense  to  the  action  is  that  Jo- 
seph Gawley,  Robert  C.  Phillips,  and  Nicho- 
las C.  Flumer  organized  the  corporation; 
that  the  three  named  were  the  board  of  trus- 
tees for  the  first  six  months;  Gawley  was 
president  and  Phillips  secretary  and  treas- 
urer; that  appellant  subscilbed  for.  and  re- 
ceived Ave  shares  of  the  stock;  that  there- 
after Phillips  purchased  said  stock;  that  ap- 
pellant surrendered  and  asBlgued  to  Phil- 
lips bis  stock  certificate,  and  tbe  minute  of 
tbe  transfer  was  ihade  upon  tbe  stock 
certificate  stub;  that  PblHIpa  was  also  Ir- 
rerocably  constituted  appellant's  attorney  to 
transfer  the  stock.  The  appellant  admits 
the  facts  so  alleged.  The  defense  also  al- 
leged that  on  the  20th  of.  September.  1900, 
it  became  necessary  for  the  corporation  to 
bave  more  capital  to  purchase  logs,  etc.; 
that  Gawley  and  Phillips,  on  the  note  of 
the  corporation,  signed  also  by  Gawley  and 
Phillips,  borrowed  $680  from  Mrs.  Ackley, 
and  gave  as  collateral  security  to  her  said 
five  shares  of  stock  and  other  stock,  and 
that  ever  since  Phillips  purchased  the  stock 
from  appellant  he  has  used  It  as  bis  own, 
and  that  PhiUipe  sold  and  delivered  said 
five  shares  to  Florence  Gawley  on  the  15th 
day  of  February,  1901,  and  she  is  now  the 
owner,  and  the  same  has  been  transfer- 
red to  her  on  tlie  books  of  tlie  company. 
Tliese  allegations  are  denied.  A  motion  for 
a  nonsuit  was  made  after  the  appellant  had 


rested,  one  of  the  gronnda  being  that  It  ap- 
peared from  the  evidence  that  the  app^ 
lant  was  not  the  owner  of.  tbe  stock  aned 
for,  and  that  he  had  failed  to  prove  l^t 
he  vras  the  owner  of  any  shares  ot  stock  in 
the  Western  Manufnctuilng  Company,  and 
therefore  is  not  mtltled  to  any  r^e<  as 
prayed  for  In  the  com^alnt.  The  court 
granted  the  motion,  and,  as  amiears  from 
the  record,  principally  upon  the  -ground  that 
it  did  not  consider  from  the  testimony  that 
the  plaintiff  eonld  be  said  to  be  the  owner 
of  any  stock  in  the  corporation,  and,  as  he 
was  not  a  stockholder,  be  had  no  right  to 
examine  the  books  of  the  company,  or  com- 
pel an  accounting;  that  be  was  a  stranger 
to  the  corporation.  On  the  trial  It  was  ad- 
mitted by  respondents  that  appellant  sub- 
scribed and  paid  for  five  shares  of  stock  in 
the  corporation,  payli^  thmfor  $S00.  Ap- 
pellant testified  that  he  had  a  conversation 
only  with  Mr.  Phillips  with  reference  to  sell- 
ing his  stock;  that  Mr.  Phillips  said  he  had 
9  chance  to  sell  his  (Phillips')  stock  (seven 
shares),  and  the  appellant's  also^  to  Mrs. 
Ackley.  Phillips  said  he  could  get  the  mon- 
ey for  the  stock.  If  not  the  stock  was  to 
be  returned  to  appellant  In  90  days.  ■  Appel- 
lant agreed  to  give  Phillips  a  chance  to 
sell  his  (ai^llant's)  stock  if  he  could  get 
the  money  for  it  If  he  could  not  get  the 
money,  he  was  to  return  the  stock.  Phillips 
said  the  stock  was  to  be  put  back  In  the 
company.  At  this  time  Phillips  was  general 
manager  of  the  C(»'poratk>n.  As  collateral 
security  for  the  five  shares  of  stock  Phil- 
lips gave  to  the  appellant  bis  note  for  $500 
and  10  shares  of  tbe  company's  stock  stand- 
lug  In  Phillips'  name.  The  note  was  pay- 
able three  months  after  September  19,  1900.  . 
The  appellant  delivered  his  certificate  for  5 
shares  of  stock  to  Phillips  after  Indorsing 
the  same  as  follows:  "For  value  received, 
I  hereby  assign  and  transfer  unto  Robert 
C.  Phillips  the  five  (No.  tiT)  shares  ot  the 
capital  stock  represented  by  tbe  within  cer- 
tificate, and  do  hereby  Irrevocably  constitute 
and  appoint  Robert  C.  Phillips  attorney  to 
transfer  said  stock  on  the  books  of  the  com- 
pany, with  full  power  of  substitution  in  the 
premises."  This  indorsement  was  witnessed 
by  Joseph  fJ»wley.  Appellant  further  tes- 
tified tiiat  about  the  16th  day  of  December; 
1800.  he  returned  the  10  shares  of  stock  put 
up  by  Phillips  as  collateral  security  to  Phil- 
lips; that  it  was  then  agreed  between  Phil- 
lips and  appellant  that  appelant  was  to 
receive  back  his  5  shares,  and  Phillips  his 
note;  that,  to  carry  out  this  agreement,  Phil- 
Hps  gave  to  appellant  an  order  In  the  words 
following:  "Tacoma,  Wash.,  September  19, 
1900.  The  President  the  Western  Mnfg.  Co., 
Tacoma,  Wash.:  DellVCT  to  A.  E.  Jones  five 
shares  of  tbe  capital  stock  of  the  Western 
Manufacturing  Company  In  payment  of  my 
note  at  due  date.  Robert  C.  Pbillips."  Ap- 
pellant says  this  order  was  given  to  him  by 
Phillips  so  that  the  ai^ellant  might  get  back 
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his  Btocfc.  At  the  time  this  order  was  giv- 
en, Phillips  requested  appellant  not  to  pot 
it  Into  the  company  until  the  first  of  the 
year,  as  they  were  going  to  make  a  change. 
Appellant  presented  the  order  on  the  2d  of 
January,  1901,  to  Mr.  Gawley,  the  president 
Oa.wley  refused  to  accede  to  the  order,  and 
said,  he  would  bare  notiUng  to  do  with  the 
appellant  The  appellant  th&a  returned  to 
Phillips,  who  said  be  would  see  that  appel- 
lant got  his  shares;  that  he  turned  the  shares 
Into  the  company.  On  cross-examination 
of  the  appellant  the  respondents  introduced 
stock  certificate  No.  67,  and  questltnied  appel- 
lant about  his  Indorsement  of  the  same  to 
PblUlps.  The  respondents,  on  cross-exami- 
nation, put  the  stock  certificate  In  evidence 
or«r  the  objection  of  appellant,  and  the 
specific  objection  that  the  Indorsement  was 
not  the, best  evidence  of,  the  transfer,  which 
was  overruled,  and  to  which  the  appellant 
duly  excepted.  On  the  back  of  this  stock 
certificate,  in  addition  to  the  assignment  by 
the  ai^llant  to  Jones,  was  the  following  In-^ 
dorsement:  "For  value  received,  I  also  here- 
by assign  and  transfer  unto  Florence  Gaw- 
ley the  above-mentioned  five  shares  of  stock 
represented  by  the  within  certificate.  Dated 
September  20,  1900.  Robert  C.  Phillips. 
Florence  Gawley.  Witness:  H.  H.  John- 
son." There  was  nio  proof  that  Robert  0. 
Phillips  executed  tbe  above  indorsement,  or 
as  to  any  consldoratlon  bdng  i»ald  by  Flor- 
en<^  Gawley  for  such  stock,  or  even  tiiat 
there  was  such  a  person  as  Florence  Qawley. 
It  wlU  be  further  observed  that  on  the  very 
day  this  transfer  to  Flwmce  Oawley  pur- 
ports to  have  been  made  the  answer  ot  Jo- 
seph Gftwl^  and  of  the  Western  Manufac- 
turing Company  alleges  that  this  stock  was 
pledged  by  PhllUpa  to  Urs.  Ackli^  to  secure 
a  note  of  the  ccHimatlon  for  f680,  doe  two 
mcmths  after  date;  and  the  answer  of  Gaw-? 
ley  and  the  eorpraatlon  further  alleges  that 
on  or  about  ther  16th  of  February,  190- 
(meaning  February  1^  1901),  said  niHUps 
■old  and  delivered  said  stock  purchased  by 
PhlUlps  from  appellant  to  Flormce  Gawley. 
Taking  the  evidence  and  these  pleadings  as 
contended  for  by  the  re^q^dents,  It  would 
■eem  that;  while  PblUlpa  was  the  owner  of 
the  stock,  December  16,  the  contract 

made  by  the  aK>ellant  with  Phillips  for  the 
sale  <tf  the  stock  was  rescinded.  PblUlpc 
rec^ved  back  the  radlateral  10  shares  of' 
stock,  and  gave  the  order,  as  recited,  to 
Gawley,  to  return  the  &  shares  of  stock  to 
appellant  Undw  such  a  state  oC  facts  fben 
can  arise  no  ivesumptlon  tlutt  the  Indorse 
ment  to  Florence  Gawley  was  made  by 
Phillips  on  September  20,  1900.  or  that  Flmv 
enee  Gawley  purchased  such  stock.  If  this 
inresnmption  does  not  arlsi^  then  the  pre- 
sumption Is  that  Phillips  remained  the  own- 
«r  <tf  the  stock  until.  December  16,  1900, 
when  his  contract  with  appellant  was  re- 
scinded, and  by  virtue  of  such  rescission  ap- 
pellant became  In  equity  the  ownw  of  said 


five  sbaree;  and  when  PblUlps  transferred 
It  February  15,  1901,  to  Florence  Gawley,  as 
alleged  in  the  pleadings,  be  bad  no  title  to 
transfer.  Prima  facie,  then,  appellant  is, 
and  was  when  the  suit  was  brought  and  at 
the  time  the  trial  was  had,  the  owner  of  five 
shares  of  stock,  and  the  court  erred  In  sus- 
taining a  motion  tox  a  nonsuit  on  the  ground 
that  there  was  no  evidence  that  appellant 
was  the  owner  of  the  stock.  As  that  seems 
to  have  been  the  contn^lng  reason  for 
granting  a  nonsuit  the  Judgment  ot  the 
court  dismissing  the  action  must  be  reveis* 
ed. 

We  think  the  court  erred  also  In  refusing 
to  allow  witness  Buchanan  to  testify  as  to 
conversations  with  respondent  Gawley  after 
the  fire  as  to  who  were  the  owners  of  the 
stock  In  the  company,  and  also  erred  in  not 
allowing  appellant  to  show  that  both  Gaw- 
ley and  Phillips  stated  that  they  and  Mrs. 
Ackley  were  the  mily  persons  Interested  hi 
the  affairs  ot  the  company,  as  this  testimoay 
had  a  tendency  to  estobllsh  as  a  fact  that, 
while  the  stock  was  hedged  to  Mrs.  Ackl^. 
Phillips  was  the  owner,  and  to  rebut  the 
presumption.  If  any,  that  the  stock  was  as- 
signed to  Ftoroice  Gawley  on  S^tember  20^ 
1900.   For  the  same  reason  the  court  ened 
In  refusing  to  allow  Mi:s.  Ackley  to  testify 
as  to  her  cooTeraatlott  vlth  Gawley  as  to 
who  was  the  owner     the  stock.  We  think 
the  court  also  erred  In  refusing  to  allow  Mn. 
Ackley  to  give  testimony  as  to  the  fact  that 
no  Ixx^  ot  account  were  kept  by  the  curpo- 
ratloo.  We  think  the  court  also  erred  bi  not 
allowing  Buchanan  to  testify  as  to  his  nego- 
tiations relative  to  the  purchase  ot  the  ma- 
chinery add  his  attex  for  the  same.  We  do 
not  think  that  it  was  material  wheOia  a 
not  the  stock  cntUScate  bad  thereon  the 
requisite  revenue  stamps,  as  the  stamps  cooM 
be  attached  at  any  time  If  their  omissku 
was  through  Inadvertence,  as  the  evidence 
tends  to  sbov.   The  claim  ofi  the  appellant 
as  we  gather  frwn  the  entire  record.  Is  that 
the  corporation  Is  no  longer  a  going  concern; 
that  Gawley  and  Phillips  have  collected  ^- 
260  of  the  Insurance  money  belongtaig  to  the 
corporation,  have  disposed  of  the  machlaoy 
bel<mging  to  the  corporation;  and  that  after 
all  the  debto  have  been  paid,  there  will  be  a 
surplus^  In  which  the  ai^Uant  Is  not  allow* 
ed  to  sbar&   While  fraud  Is  not  to  be  ^ 
sumfid.  It  must  be  remembved  that  it  Is 
difficult  to  estoblisfa  the  same  by  positive 
Iffoof,  and  It  Is  genwally  estobllshed  by  ct^ 
cumstantlal  evidence.  In  an  equity  suit  Wa 
the  one  now  being  considered,  where  the 
trial  Is  by  the  Ji^ge,  and  where  this  conrt 
may  be  called  upon  to  review  fkets.  consid- 
erable, latitude  should  be  allowed  In  the  ex- 
amination of  witnesses,  and  they  should  be 
allowed  to  testify  as  to  facta  which  at  first 
blush  mlr;fat  not  ai^pear  to  be  relative^  If 
there  is  a  possibility  ctf  the  rdevancy.o' 
such  testimony. 

The  Judgment  of  the  court  below  is  revers- 
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ed,  and  this  canse  Is  remaaded  for  a  new 

trial. 

REAVIS.  a  3^  and  A2n>EBS,  MOtJKT, 
FUIXEBTON.  HADIiET,  and  DONBAB,  J7^ 
oncnr. 


(n  Wuh.  xsu 

PARBOTT     JAOOBSON  et  nz. 

(Supreme  Omut  of  WiBhlngton.   Tan.  10, 

1902.) 

COMPENSATION  OF  SERVANT— COHMIS8I0N»- 
EVIDBNCB— ADMISSIBIUTT— AFFBAL. 

1.  A  Balesman  was  emph^ed  under  a  con* 
tract  entitling  him  to  commissions  if  the  yearly 
sales  of  the  store  exceeded  a  certain  sum,  and 
for  a  time  he  was  allowed  access  to  the  sale 
slips,  but  after  the  ezpiratioo  of  several  months 
the  employer  destroyed  the  slips,  withoutgiving 
the  salesman  sn  opportunity  to  examine  them, 
and  the  cash  proceeds  of  the  sales  were  not 
liept  separate  oo  the  employer's  books,  but  were 
combined  with  cash  received  from  other  sour- 
ces. Beld,  thst  It  was  not  error  to  allow  the 
serrant,  in  an  action  against  the  employer  for 
cooiiuissions,  to  introduce  evidence  comparing 
the  amount  of  business  done  during  the  mouths 
iu  which  no  record  was  kept  of  the  amount  of 
sales  with  the  mouths  in  which  a  record  had 
been  kapt. 

2.  Where  the  evidence  as  to  a  certain  fact  Is 
hi  dispute,  the  determination  thereof  by  the 
Jury  is  eoncluaiTe  on  appeal. 

Appeal  from  superior  court,'  King  cotmty; 
E.  D.  Betisou,  Judge. 

ActlOD  hy  Hobert  L.  Partott  against  F.  L. 
JacobBOD  and  wife.  From  a  Judgment  In  fa- 
xor  of  the  plalutU^  the  defendants  appeal. 
Affirmed. 

Sami  S.  Carlisle  and  Balllnger,  Bonald  & 
Battle,  for  appellants.  Tucker  A  Hyland, 
f«  respondent. 

PER  GUBIAM.  This  action  was  t»wight 
by  the  respondent,  Parrott,  against  the  ap- 
pellants, Jacobson  and  wife,  to  recover  com- 
missions alleged  to  be  due  under  a  certain 
written  agreemetit  wherein  the  appellants, 
vho  were  storekeepers,  agreed  to  employ  the 
respondent  as  a  clerk  vnd  salesman  for  a 
period  of  one  year,  and  to  pay  him  for  such 
services  at  the  rate  of  $20  per  week;  and 
it  was  proTlded  In  the  agreement  that, 
ahould  all  the  goods  sold  during  the  said 
year  exceed  the  sum  of  $20,000.  the  appel- 
lants would  pay  respondent.  In  addition  to 
the  flxed  weekly  ctmipensation,  the  further 
imoont  of  6  per  'c«it  on  all  goods  sold  hi 
excess  of  snld  $20,000  up  to  $30,000,  and  on 
all  goods  sold  in  excess  of  $30,000  10  per 
cent  commisBicm,  with  a  reserred  authority 
on  the  part  of  tiie  appellants  to  discharge 
the  respondent  In  case  he  neglected  his  du- 
ties at  any  time  during  the  year.  In  constd* 
eratlou  therefor  respondent  agreed  to  devote 
bla  entire  time  and  attention  during  the 
usual  business  hours  to  the  duties  of  his  em- 
ployment, and  to  exert  himself  at  all  times 
to  promote  the  business  of  appellants.  Be- 
spondent  allies  In  his  complaint  that  he  re- 
ceived the  sum  of  $20  per  week  In  accord- 


ance with  tlie  terms  of  the  contract,  but  al- 
lies upon  Information  and  belief  that  be- 
tween the  lOtb  day  of  July.  1899,  and  the 
lOtb  day  ot  July,  1000,  the  sales  of  said  busi- 
ness a^ir^ted  the  sum  of  $60,000,  and  that 
there  was  therefore  due  hhn,  pursuant  to 
said  contract,  the  sum  of  $2,500  commissions 
on  said  sales.  Appellants  admitted  the  con- 
tinned  employment  of  respondent  under  the 
contract,  but  dmled  the  faitbful  perform- 
ance of  duties  Imposed  by  the  contract;  ad- 
mitted the  sale  of  goods  to  such  an  amount 
as  would  entitle  the  respondent  under  his 
contract  to  the  sum  of  $^,  and  no  more; 
and  that  such  sum  was  tendered,  before  the 
commencement  of  ttie  action,  to  respondent, 
but  was  refused,  and  the  tender  was  made 
good  by  deposit  In  court  to  await  Judgment. 
The  assignments  of  error  are:  (1)  That  the 
court  erred  in  refusing  appellants'  motion  to 
direct  a  vwdict  for  appellants  subject  to  t^e 
tender  of  $498;  (2)  In  admitting  testimony 
of  the  respondent  as  to  the  comparative  bnsl- 
DCBS  transacted  by  appellants  for  the  months 
of  October.  November,  X>ecember,  January, 
and  Fetetuiry;  &)  In  sutMnltting  said  caose 
to  the  ]tnT{  (4)  that  the  verdict  to  grossly 
In  excess  of  any  xmsslble  commission  that 
could  be  computed  on  any  theory  of  the  tes- 
timony, and  to  the  resnlt'of  passion  or  preju- 
dice; ^)  In  refusing  appellants'  request  for 
Instructldns  and  In  instructing  the  Jury,  to 
which  appellants  duly  excited. .  An  exam- 
ination of  the  testimony  convinces  us  that 
there  was  suflSclent  testimony.  If  property 
admitted,  to  Justify  the  verdict.  Therefore 
there  was  no  error  under  the  first  assign- 
ment. So  far  as  the  objection  to  die  testi- 
mony In  relation  to  the  comparative  busi- 
ness transacted  by  the  appdlonta  for  cer- 
tain months  to  coneemed.  the  testimony  was 
admissible  under  the  role  annonnced  by  this 
court  In  Bingham  v.  Ke^or,  64  Pac.  942.  In 
the  case  at  bar  the  testimony  sbows  that  the 
appeltont  F.  L.  Jacobson  destroyed  the  orig- 
inal dally  sale  slips.  The  manner  of  con- 
ducting the  business  was  as  follows:  Whdn 
the  day's  business  was  over,  tin  appellant 
would  take  all  of  the  sale  slips  or  salesmen's 
books,  foot  them,  count  the  cash  In  the 
drawer,  and.  If  no  goods  bad  been  returned 
during  the  day,  and  no  mistakes  biade  by 
the  salesmen,  the  cash  In  drawer  and  the 
footing  of  the  sale  slips  should  balance.  The 
cash  was  then  put  down  on  the  cash  book 
as  "merchandise  sales"  In  one  gross  sum, 
making  one  of  the  items  In  the  cash  book 
ranging  from  20  to  a  much  larger  number 
for  each  day.  No  book  other  than  the  cash 
book  was  offered  by  appellants  to  show  the 
sales.  There  was  testimony  that  during  the 
time  the  respondent  had  access  to  these  sale 
slips  tbe  entries  In  the  cash  book  In  several 
Instances  did  not  correspond  with  the  sale 
slips,  the  dtoparlty  being  In  appellants'  fa- 
vor.- It  Is  the  theory  of  the  respondent— 
and  we  think  there  is  sufficient  evidence  to 
Justify  It-tbat,  after  the  first  half  of  the 


Digitized  by  Google 


500 


67  PACIFIC  BEPOBTER. 


(Waib. 


year,  when  It  was  discovered  by  the  appel- 
lant that  the  respondent  was  keeping  watch 
and  account  of  the  sales,  the  appellant  com- 
menced to  destroy  the  sale  slips  so  as  to  pre- 
vent respondent  from  accurately  ascertain- 
ing what  the  sales  were  from  time  to  time 
amounting  to.  The  general  growth  of  the 
business  was  shown,  and  each  month's  busi- 
ness was  compared  with  the  business  for 
one  mouth  about  which  there  was  no  dis- 
pute, and  the  testimony  objected  to  Is,  lu 
substance,  that  a  comparison  was  made  by 
the  witness  between  the  months  where  the 
sales  were  known  by  him  and  the  months 
where  he  was  deprived  of  access  to  that  In- 
formation. We  think,  under  the  ruling  In 
Bingham  v.  Keylor,  supra,  that  this  testi- 
mony' was  admissible.  In  that  case  one 
memtwr  of  the  firm  of  doctors  destroyed  the 
lK)oks  of  the  firm,  and  the  plaintiff  was  al- 
lowed to  make  an  estimate  of  the  damoges 
suITered  by  the  partnership  by  reason  of  the 
defendant's  misconduct.  The  court  said; 
"If  the  defendant  In  this  action,  through  the 
negligence  of  any  one,  had  been  rendered  In- 
capable of  pursuing  hie  calling,  in  a  suit  to 
recover  damages  for  such  negligence  he 
would  be  entitled  to  show  generally  what  the 
eurning  capability  was  per  annum  of  the 
llrm  to  which  be  belonged,  for  the  purpose  of 
giving  to  the  Jury  a  basis  upon  which  to  estl- 
mate  his  loss.  Why  shall  not  the  sa'me  prin- 
ciple be  applied  in  this  action?  If  the  books 
of  the  firm  had  been  kept,  and  accounts  had 
l>eeu  entered,  the  books  would  undoubtedly 
furnish  the  best  evidence,  and  an  accurate 
account  could  be  stated  therefrom.  Here 
was  a  partnership,  which,  from  its  very  na- 
ture, called  for  transactions  with  many  peo- 
ple, scattered  over  a  large  area,  many  of  the 
items  being  charges  as  small  as  one  dollar. 
It  was  Impossible,  when  this  action  was 
tried,  to  know  or  recall  to  mind  all,  (X  nearly 
all.  the  persons  for  whom  the  partnership 
rendered  services;  and  It  was  Impossible 
to  call  witnesses  to  prove  the  many  services 
rendered,  visits  made,  prescriptions  given, 
and  office  consultations.  The  next  best  evi- 
dence available  was  based  upon  the  annual 
or  dally  earning  capacity  of  the  firm.  The 
torn  pads  and  the  testimony  of  the  plaintiff 
as  to  the  amount  of  business  done  In  late 
years,  as  compared  with  the  earlier  years, 
were  used."  The  introduction  of  this  testi- 
mony was  sustained,  and  the  court  quoted 
approvingly  from  the  principles  announced 
by  Lord  Eldon  In  Lupton  v.  White,  15  Ves. 
432,  where  It  was  said:  "If  a  man,  by  his 
own  tortious  act,  makes  it  impossible  for 
another  to  ascertain  the  value  of  his  prop- 
erty, and  tbat  in  a  transaction  In  which  the 
former  vfas  not  merely  under  on  implied 
moral  obligation,  but  pledged  by  a  solemn 
undertaking  In  a  court  of  justice  that  such 
should  not  be  the  state  of  things  between 
them,  by  these  means  preventing  the  guard 
which  the  court  would  have  effectually  in- 
terpose^.  Is  the  argiuaent  to  be  endured  that. 


as  the  party  so  Injured  cannot  distinguish 
his  property,  therefore  he  shall  have  noth- 
ing? That  is  not  the  law  of  this  country  as 
administered  in  courts  either  of  law  or  eq- 
uity." The  court  quoted  also  from  Gray  v. 
Haig,  20  Beav,  219,  where  It  was  said:  "la 
this  case  the  books,  which  would  have 
proved  the  clear  state  of  the  accounts  be- 
tween the  parties,  have  been  destroyed  by 
Mr.  Gray  after  the  litigation  bad  begun. 
*  *  *  The  result  is  that.  In  my  opinion. 
Mr.  Gray  Is  not  entitled  to  be  allowed  the 
commission  which  otherwise  would  have 
been  his  as  of  right.  I  believe  In  this  case, 
as  in  most  cases  of  this  description,  the 
want  of  evidence  operates  much  more  preju- 
dicially to  the  person  who  causes  Its  remov- 
al than  if  the  evidence  had  been  before  the 
court;  but  the  rule  of  law  and  of  equity., 
and  of  morality  and  of  common  sense,  hi 
all  such  cases  is  one  and  the  same,  and  It  Is, 
in  my  opinion.  Inviolable.  It  is  of  the  great- 
est Importance  for  the  conduct  of  all  busi- 
ness transactions  In  this  country,  whether 
commercial  or  otherwise,  that  the  parties 
who  deal  together  should  uad«^tand  that 
perfect  fairness  and  openness  Is  that  system 
which  alone  it  Is  their  interest  to  adopt." 
Applying  the  principles  there  announced  t* 
this  case,  the  appellants  cannot  avoid  tlie 
commissions  by  depriving  their  employfi  of 
the  testimony  which  would  have  established 
to  a  certainty  the  amount  of  commissions 
earned. 

There  is  a  dispute  In  the  testimony  as  to- 
whether  the  respondent  had  access  to  the 
cash  book,  but  that  Is  a  matter  which  was 
submitted  to  the  discretion  of  the  Jury,  and 
upon  that  point  their  Terdlct  cannot  be  dis- 
turbed. 

There  was  no  error  committed  by  the 
court  In  Its  instructions  or  refusal  to  Instmct. 
The  Judgment  Is  affirmed. 


,  (R  Wuk.  !«)> 

PEBKIXS  T.  JENNINGS  et  si . 
(Supreme  Court  of  Washington.  Jan.  4.  1902.)- 

ACTIONS  —  LIMITATIONS  —  TIME  —  COMPUTA- 
TION —  NOTES  —  JOINT  MAKERS  —  PARTIAL. 
PAYMENT  BY  ONE— KNOWLEDGE  OF  OTHER. 

1.  Under  Ballinger's  Ann.  Codes  &  St  f 
4896,  providing  that  the  time  within  wtaidi  an 
act  is  to  be  done  shall  be  computed  by  exdnd- 
iug  the  first  day  and  inclndiitK  the  last,  an  ac- 
tion commeDced  December  22,  18S)9,  on  a  note 
on  which  a  payment  was  made  December  2% 
1S03,— the  note  then  being  past  due,— is  com- 
menced within  six  years  from  such  payment, 
and  not  barred  by  limitations. 

2.  Under  Baliinger's  Ann.  Codes  &  St.  t 
4Td6,  providing  tbat  actions  can  only  be  com- 
menced within  the  time  therein  spedfied;  bpc- 
tion  4T98,  fixing  the  limitations  for  an  action 
on  a  contract  iu  writing  at  six  years;  and  sec- 
tion 4S17,  providing  that,  where  a  payment  is 
made  on  a  contract  after  it  is  due.  limitations 
shall  commence  from  the  time  of  the  last  pay* 
meut,— no  part  of  the  day  on  which  the  par* 
ment  is  made  on  an  overdue  note  is  Uiclnded 
in  the  neriod  of  limitations. 

3.  Where,  iu  an  action  on  a  J<diit  note  eoia-^' 
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menoed  more  than  six  years  after  maturity, 
bat  within  six  years  after  a  partial  payment, 
the  complaiut  alleges  such  payment,  but  not 
who  made  it,  and  a  bill  of  particulars  states 
the  payment  was  made  by  one  of  the  makers 
of  the  note,  and  the  "plaintifE  belieTes,  and 
therefore  alleges,  with  the  Itoowledge  and  ac- 
quiescence or*  the  other,  such  allegation  does 
not  show  that  such  other  participated  in  any 
maBur  fai  the  payment;  henoe  Uie  complaint 
is  InsnflldeBt  as  to  him. 

Appeal  from  svp^lor  coar^  Whitman 
county;  Wniiam  McDonald,  Judge. 

Action  by  J.  A.  Perkins  against  James 
Jennings  and  others.  From  a  judgment  for 
defendants,  plalntlft  appeals.  Affirmed  as 
to  defendant  Joe  Sctmnrr,  and  reversed  as  to 
d^endant  Jennings. 

Hanna  A  Hanna.  for  ai^idlant  Wm.  J. 
Bryant,  for  respondents. 

HADLETE*,  J.  This  Is  a  suit  upon  a  prom- 
tawy  note  dated  Nomnber  3,  1890,  and  ma- 
tnrli«  <me  year  after  date.  Several  partial 
payments  wwe  made  upon  the  note;  the  last 
one  having  bem  made  upon  December  22, 
1898.  This  salt  was  commenced  on  tite  22d 
day  at  Decembo;  1880.  The  defendants 
Jamea  Jmnlngs  and  Joe  Schnnrr  demanded 
a  bni  of  partlenlani  stating  by  -whom  the 
aereral  payments  were  made.  The  demand 
was  granted  as  to  all  pnyments  made  after 
maturity  of  the  note.  A  bill  of  particulars 
was  flted,  and,  among  othtt'ttdngs,  it  was 
alleged  tlierein  that  the  paymait  mado  De- 
cember 22,  1803,  "was  made  by  defmdant 
James  Jennings,  and  credited  oa  said  note 
with  bis  fnn  knowledge  and  ccmsent,  and, 
Idaintlff  beUeves,  and  tberefwe  alleges,  with 
the  knowledge  and  acquiescence  of.  said  de- 
fendant Joe  Schnnrr."  l%ereafter  separate 
demnrms  were  tnterpoeed  by  dtfendanta 
Jennings  and  Bchnmr;  each  demurring  gennv 
any  to  the  eomji^aint  and  also  oa  t3ie  ground 
that  the  action  ta  barred  by  the  statute  of 
Umitatlwis.  Both  donurrers  were  sustained 
by  the  court  on  the  ground  tbat  the  action 
was  not  b^nn  wlOiln  the  time  limited  1^ 
law.  The  plalntlfl  refused  to  ^ad  further, 
and  tbereaf^  judgment  was  entered  dis- 
mlsdng  tbe  action,  with  costs  taxed  against 
the  plalntlir.  From  said  Judgment  the  plain- 
tiff appeals. 

The  first  question  btTolved  hereto  Is 
whether  this  suit  was  commenced  within  the 
time  limited  by  law  as  to  either  of  the  re- 
spondents. The  real  question  is  whether  the 
day  of  tbe  payment  shall  be  included  In  the 
cnnputation  of  the  six-years  time  to  elapse 
before  tbe  action  is  barred.  If  so,  then  tbe 
action  Is  cleaily  barred;  but.  If  that  day 
most  be  excluded,  the  actl(m  was  brought 
within  six  years.  Besptmdents'  argument  Is 
tha^  Inasmuch  as  the  note  was  due  and 
the  statute  of  limitations  fras  running  at 
the  time  the  payment  was  made,  a  right  of 
Immediate  action  existed,'  notwlthstan<nng 
the  psyment.  It  Is  ui^red  that,  since  suit 
might  have  been  brought  on  tbe  day  of  the 


payment,  the  computation  of  the  statutory 
period  of  limftatton  should  Include  that  day, 
and  tbat  the  rule  applicable  here  is  not  analo- 
gous to  tbat  which  governs  the  computation 
of  time  from  the  maturity  of  a  note.  A  right 
of  action  does  not  accrue  on  tbe  day  a  note 
matures,  but  on  the  following  day,  for  the 
reasMi  that  tbe  maker  is  entitled  to  tbe 
whole  vC  the  day  of  maturity  within  which 
to  pay,  and  the  statute  does  not,  therefore, 
begin  to  run  until  the  day  after  maturity. 
As  a  case  directly  in  pohit  with  the  conten- 
tion of  respondents'  counsel,  he  cites  Pres- 
brey  v.  Williams,  15  Mass.  193.  The  action 
was  one  of  assumpsit  upon  a  promissory 
note  payable  on  demand.  The  note  was  dat- 
ed February  19,  1810,  add  on  November  1, 
1811,  a  payment  was  made  thereon.  Tbe 
action  was  commenced  November  1, '  1817. 
The  limitation  period  was  six  years.  It  wair 
held  that  by  the  statute  of  limitations  tbe 
plalntlir  should  have  six  years,  and  no  more, 
within  trblch  to  bring  bis  action,  and  as 
the  action  might  have  been  broi^sht  on  No- 
vember  1,  1811,  notwithstanding  Oie  pay- 
ment  on  that  day,  thereforo  more  than  six 
full  years  had  elapsed,  Untx,  If  suit  could  be 
brought  upon  the  1st  day  of  Norember,  181T, 
th«e  ware  sevoi  1st  days  of  November  up- 
on which  the  aeti<Hi  could  have  been 
brought  The  rule  adopted  In  the  above 
case  seems  to  squarely  susteln  respcmdents* 
posIti<m  In  this  case.  The  supreme  coi^rt  of 
Massachusetts  has,  however,  since  had  oc- 
casion to  refn  to  that  case  In  subsequent 
deciskms.  The  reasoning  of  the  case  has  not 
mlybeen  criticised,  but  tbe  court  has  refused 
to  f<dlow  it  In  the  later  decisions.  In  Bemls 
v.  Leonard,  Mass.  S02,  10  Am.  Rep.  470. 
the  following  comment  Is  made:  "It  was, 
indeed,  decided  in  Preebrey  t.  Williams.  15 
Mass.  103,  and  assumed,  though  not  neces- 
sary to  the  decision,  In  Little  v.  Blunt,  9 
Pk;k.  488,  ^1,  that,  In  computing  the  pe- 
riod of  limitation  of  actions,  the  day  on 
which  the  cause  of  action  accrued  should 
be  Included,  because  tbe  action  might  have- 
been  brought  on  tbat  day.  But  the  decision 
wna  rested  on  the  authority  of  Korrls  v.  The 
Hundred  of  Oawtry,  Hob.  ISO;  s.  c.  Mooro, 
sre;  s.  c.  1  Brownl.^  0. 150,— and  can  hard- 
ly stand  with  the  later  adjudications." 
Again.  In  Seward  y.  Etaydm.  150  Mass.  168. 
22  N.  B.  620.  5  L.  R.  A.  841.  15  Am.  8t  Rep. 
183,  It  Is  said:  "Presbrey  V.  Williams,  16 
Mass.  193,  laid  down  the  doctrine,  Uiai  In 
an  action  np<m  a  promlsBory  note  payable 
Immediately,  the  day  of  the  date  Is  to  be  In- 
cluded In  computing  time  under  the  statute 
ct  Bmitalions;  and  this  case  has  <^n  been 
referred  to  by  Judges  and  writers  of  text- 
books as  stating  the  law  of  MiBSsachnsetts, 
ftnd  as  having  been  followed  In  some  other 
states.  But  the  authorities  oa  which  it  rest- 
ed have  since  been  overruled  In  England, 
and  in  this  commonwealtb,  under  otb«  stat- 
utes, several  decisions  have  been  made  which 
are  In  conflict  with  it"  T^e  last-named  case 
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was  an  actioo  apon  a  promlBSory  note  pay- 
able opon  demand,  and  it  was  beld,  contra- 
ry to  the  rule  of  Presbrey  t.  WlUlams,  tbat. 
altbougb  salt  m!gbt  be  brought  upon  a  de- 
mand note  <»i  the  day  of  Its  date,  yet  that 
day  sholild  not  be  included  In  computing 
the  period  of  limitation.  The  court  farther 
said:  "This  case  presents  for  c(Hi8]derati<»i 
the  single  question  whether,  In  an  action  ap- 
on a  promissory  note  payable  on  demand, 
the  day  of  the  date  Is  to  be  excluded  or  In- 
cluded in  reckoning  tbe  six  years  named  In 
the  statute  of  limitations.  By  the  first  of 
these  modes  of  reckoning  a  payee  would  or^ 
dioarlly  have  a  few  hours  more,  and  by  the 
second  a  few  hours  less,  than  six  years 
within  which  to  bring  his  suit  But  in  com- 
puting time  under  statutes  and  contracts  the 
law  disregards  fractions  of  &  day,  unless  on 
account  of  the  subject-matter,  or  for  other 
important  reasons,  Justice  requires  that  they 
should  be  regarded.  This  role  is  onlvttsally 
held  applicable  to  computations  under  tbe 
statute  of  limitations.  In  reckoning  from  a 
day  or  a  date,  the  rale  geuerally  adopted  ex- 
cludes the  day  from  which  tbe  reckoning 
runs.  Many  early  cases  stated  a  distinction 
between  computations  from  a  day  or  a  date, 
and  computatimis  from  an  act  done  or  from 
an  event  But  this  distinction  does  not  rest 
upon  a  sound  principle,  and  In  most  jurlsdlc- 
tltms  It  Is  no  longer  recognized.  The  tenden- 
cy of  recent  decisions  Is  very  strongly  to- 
wards the  adoption  of  a  general  rule  which 
excludes  the  day  as  the  terminus  a  quo  In 
such  cases.  But  this  rule  Is  not  inflexible, 
and  In  the  interpretation  of  a  statute  or  con- 
tract it  yields  to  a  manifest  purpose  or  In- 
tention  In  conflict  with  It  In  ordinary  cases 
there  Is  no  reason  why  It  should  not  be  held 
ftl^Ucable  to  tbe  statute  of  limitations  as 
well  as  to  other  statutes.  •  •  *"  In  har* 
mooj  wftb  the  abore  rule  see,  also,  the  fol- 
lowing cases:  Bemls  v.  Leonard,  supra;  Ev- 
ans T.  Bowers,  13  Colo.  611,  22  Pac.  812; 
Teucher  v.  Hlatt  23  Iowa,  627,  92  Am.  Dec. 
.440;  Am<^d  V.  Nye,  23  Mich.  287;  Smith 
T.  DlCkey,  74  Tei.  61,  11  S.  W.  1049;  Weeks 
T.  Hull.  60  Am.  Dec.  249;  McCuUocb  T.  Ho^ 
per,  47  N.  J.  Law.  189,  64  Am.  Rep.  146.  The 
last-named  case  was  a|}  action  for  money 
had  and  rec^ved.  The  right  of  action  of 
coHTse  existed  the  day  the  money  was  re- 
ceived. The  court  said:  "The  exact  six 
years,  of  course,  ended  at  tbe  moment  on 
June  6,  1884,  corresponding  to  the  moment 
OQ  June  6,  1878,  when  the  cause  of  actlcm 
accrued;  but  the  Inconvenience  of  the  thing 
precludes  Inquiry  as  to  when  that  moment 
was.  The  law  concedes  or  withholds  tbe 
entire  day,  and  de  minimus  non  curat"  In 
Lester  t.  Garland,  16  Vee.  248.  It  is  said: 
"Our  law  rejects  fractions  of  a  day.  Hie 
effect  Is  to  render  the  day  a  aort  of  indlvlal- 
ble  point,  so  that  any  act  done  In  tbe  com- 
pass ot  It  Is  no  more  referable  to  any  one 
than  to  any  other  portion  of  It  but  the  act 
aud  the  day  are  coexteoslre^  and  ttaerefwe 


the  act  cannot  pruperly  be  said  to  be  passed 
until  tbe  day  Is  passed."  Tbe  reason  for  ex- 
cluding the  first  day  Is  found  In  the  rule 
that  tbe  law  takes  no  notice  of  fractious  of 
a.  day.  except  in  certain  Instances  when  tlie 
bour  becomes  material.  Time  is  not  tb^ 
fore,  computed  from  tbe  bour  of  the  day  up- 
on which  an  event  happens  to  a  correspond- 
ing bour  of  a  subsequent  day,  but  tbe  com- 
putation is  from  the  day  when  the  act  Is 
done.— the  day  being  regarded  as  a  point  of 
time,— and  the  computation  begins  from  tbe 
expiration  of  such  day.  If  the  day  of  tbe 
event  should  be  counted  as  one  day,  the  per- 
son to  be  affected  would  only  have  the  bene- 
fit of  a  fracticmel  part  thereof,  and  thus  the 
period  of  limitation  fixed  by  the  statute 
would  be  abortoied.  Most  of  the  states  have 
by  statute  adopted  a  role  tor  the  mhbpqU- 
tion  of  time,  Tbe  statute  of  our  state  is 
found  In  2  BaUlnger's  Ann.  Codes  Jb  8t  I 
4806,  and  Is  as  foUows:  **The  time  within 
which  an  act  Is  to  be  done  shall  be  compet- 
ed by  excluding  the  first  day  and  tnclodlas 
the  last  If  the  last  day  falls  on  a  SAiday 
It  shall  be  exdoded."  It  Is  ordinarily  held 
that  such  static es  fix  a  geseral  rule  for  tbe 
computation  of  time,  which  rule  should  be 
followed  in  order  that  confusion  may  be 
arolded.  and  that  harmony  may  prevtiL 
McGinn  t.  State,  46  Neb.  427,  86  N.  W.  4fi^ 
30  L.  R.  A.  450,  60  Am.  St,  Bep.  617;  Clt; 
of  St  Louis  T.'  Bambrlek,  41  Mo.  App.  646; 
Grant  t.  Paddock,  SO  Or.  812,  47  Pac  712; 
Spencer  t.  Haug.  46  Mhin.  231,  47  N.  W. 
794;  Wright  t.  Manns.  Ill  Ind.  4S2,  72  N.  E. 
160;  People  v.  Baliroad  Co..  28  Barb.  284. 
We  think  the  rnle  abore  announced,  and 
which  Is  sustained  by  the  foregoing  cases, 
should  be  beld  to  be  the  meaning  of  our  stat- 
ute. 

It  Is  insisted  by  respondents  that  under 
sections  4796.  4796,  2  BaUlnger's  Ann.  Oodes 
&  St,  this  action  must  be  brought  wIdUn 
six  years  from  the  time  the  cause  of  actioB 
accrued,  and  that,  since  tbe  statute  of  limi- 
tations was  running  at  the  time  the  payment 
was  made  upon  tbis  note,  the  cause  of  se- 
tlon  having  theretofore  accrued.  It  would 
amount  to  a  suspension  of  the  running  of 
the  statute  for  one  day  If  the  day  of  the  paf' 
ment  should  be  excluded  in  the  computation. 
The  argummt  seems  i^auslble  and  ffwclble^ 
but  we  find  it  necessary  to  construe  the  above 
sections  In  connection  with  section  4817,  2 
BaUlnger's  Ann.  Oodes  A  St,  which  Is  ti 
foUows:  **WhMi  any  payment  of  prlnclptl 
or  lnt»est  has  been  or  shall  be  made  iM>oa 
any  existing  contract  whetiber  It  be  a  biH 
of  exchange,  promissory  note,  bond,  or  otba 
evidence  of  Indebtedness,  If  such  payment 
be  made  after  the  same  shall  have  become 
due,  the  limitation  shaU  commence  from  tlie 
time  the  last  payment  was  made."  It  will 
be  otoeerred  that  the  above  section  flx«  a 
new  period  for  the  running  of  the  statute 
when  a  partial  payment  la  made,  and  that 
period  shall  "commence  from  the  time  U** 
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last  paymait  was  made."  TtaUB  the  ereat 
from  wblcli  tbe  statute  "commencee"  to  run 
happens  upon  a  certain  date,  aod,  since  we 
bave  seen  that  a  fractional  part  of  that  day 
cannot  be  counted,  tbe  whole  day  must  be 
excluded.  It  ma&t  therefore  be  held  that  this 
actton  was  broaght  within  the  time  limited 
by  law  as  to  the  reqwodoit  JamlngSt  who 
made  the  last  payment  upon  the  aote. 

In  behalf  of  respondent  Schnurr  It  is  urged 
that  the  action  Is  barred  because  more  than 
■Ix  years  haye  elapsed  since  the  maturity  of 
the  note,  and  that  no  allegation  of  the  com> 
plaint  shows  that  any  payment  was  made  by 
blm  after  the  n^te  matured.  As  before  stat- 
ed, the  original  comidalnt  made  no  allegation 
which  showed  by  whom  the  payments  were 
made;  but  the  paper  denominated  a  "Ull  of 
partlcnlars,"  filed  in  resptmse  to  the  .  demand 
of  reqiwudents,  does  allege  that  the  payment 
was  made  by  Jennings,  and,  forthra',  that 
"plaintiff  believes,  and  therefore  alleges,  with 
the  knoTriedge  and  acqolescmce  of  said  de- 
fendant Joe  Schnurr.**  The  above^uoted 
words  are  all  the  allegations  that  In  any  way 
tend  to  connect  respondent  Schnurr  with  the 
pajtnent  We  do  not  think  the  arerment 
sbows  any  act  on  the  part  of  Schnurr  by  way 
of  participation  In  the  payment  It  is  alleg- 
ed that  plaintiff  beUeyes  the  potent  was 
made  with  the  knowledge  and  acquiescence 
of  Schnurr.  To  say  that  It  was  with  his 
knowledge  and  acquiescence  Is  not  to  say 
that  be  partldpated  therein.  Schnurr  might 
baTe  known  that  Jennings  made  a  payment 
on  bis  own  b^alf,  and  he  might  have  oc- 
qniesced  1b  his  so  doing,  to  tbe  extent  of  not 
remonstratlBg  with  Jennings  for  making  a 
payment  whleh  he  had  a  right  to  make  as 
bis  own.  But  Schnurr  camiot  be  bound  by  a 
payment  he  did  not  make,  or  wblcb  be  did 
not  authorise  to  be '  made  as  his  own.  In 
tbe  absKice  of  an  averment  that  Sdmnrr  did 
anthwise  the  payment,  and  that  be  partici- 
pated therein  as  his  own  act,  the  complaint 
must  be  held  lnsuffi:ient  as  to  blm.  In  Stub- 
blefield  v.  McAollff.  20  Wash.  442,  fiS  Pac 
687,  this  court  ad<qpted  the  rule  that  one  of 
two  coK>bllgws  cannot  make  a  jMvmlse  that 
will  revive  or  continue  an  oUlgation  as 
against  the  otba>,  without  express  authority 
so  to  do.  nils  rule  was  also  fcrflowed  In  Baa- 
sett  T.  ThraU,  21  Wash.  231,  57  Pac.  806. 
The  case  of  Stubblefi^d  v.  MeAulifT,  supra, 
was  cited  approvli^ly  in  recent  decisions 
from  this  cotvt  not  puUisbed,  and  the  doc> 
trine  above  stated  most  now  be  considered 
as  the  settled  rule  of  this  eourt 

We  think  the  demnrr^  rtiould  have  been 
•natalned  as  to  reqiondent  Schnurr,  and  over- 
nded  as  to  respondent  Jennings.  Tbe  judg- 
mwt  is  afllrmed  as  to  respondnt  Scbnorr, 
and  revtfsed  u  to  re^odent  Jennings,  and 
the  cause  Is  remanded,  with  inatructicns  to 
the  lower  court  to  proceed  in  accordance  with 
this  oplnloD.  One-half  of  the  costs  on 
peal  aball  be  taxed  against  aH)^ant  and  In 
favor  of  respoodoit  Sf^urr,  and  one-balf 
«7F.-88 


shall  be  taxed  against  resptodoit  JennlngB 

and  In  favor  of  appellant 

BEAYIS,  C.  J.,  and  M0UI4T.  ANDBBS, 
WHITE.  FULIJSRTOX.  and  DtTNBAB,  JJ., 
concur. 


(27  WMli.  176) 

In  re  ALFSTAB'S  ESTATE. 

(Supreme  Court  of  Washington.   Jan.  6,  1902.) 

APPEAL  —  DESIGNATION  OF  PARTIES  —  DIS- 
MISS AL-BHIEF—RBC  OR  D-PROBATK  COURT— 
JURISDICTION— BSTATES-ADVKRSB  CLAIMS- 
PARTNERSHIP— ESTOPPEL— EVIDENCE  -WIT- 
NESS—COMPETENCY  —  ADMINISTRATOR-  IM- 
PROVKMEtNTS— RENTS— PINAL  ACCOUNT. 

1.  Where  the  appellants  fail  to  comply  with 
the  reqniremeiit  of  Ballinger's  Ann.  Codes  & 
St  8  (tuOl,  that  in  all  papers  aftw  SM^ice  of 
the  notice  of  appeal  the  party  appealing  shall 
be  dedguated  as  appellaat  and  the  adverse 
party  as  the  reeponaect  such  failure  is  not 
ground  for  dismissing  the  appeal  under  section 
tl&lT,  wUeh  emimerateB  the  grounds  for  which 
an  appeal  may  be  dismissed  without  mectiou- 
ing  OoM  one,  and  should  not  be  dismissed  un- 
der section  6618,  providing  that  when  the  mo- 
tion to  dismiss  does  not  go  to  the  substance 
of  the  appeal  w  to  the  right  of  appeal,  tbe 
court  in  its  discretion,  may  deay  the  motion 
on  such  terms  as  may  be  just 

2.  Where,  on  appeal  from  au  order  settling 
and  allowing  the  account  of  an  administrator, 
in  the  course  of  which  the  court  made  findings 
and  passed  on  a  large  number  of  separate 
items,  appellants  fall  to  print  such  separate 
findings  lu  their  brief  In  compliance  with  Sup. 
Ct  Rule  8,  per.  5  (40  Pat  x,),  directing  appel- 
lants to  print  in  their  brief  the  findings  of  fact 
such  failure  is  not  ground  for  dismissing  the  ap- 
peal. 

S.  Wha-e,  on  appeal  from  an  order  settUng 
and  allowing  the  account  of  an  administrator, 
the  record  does  not  show  whether  certain 
clidms  were  verified,  or  when  presented,  it 
shonld  be  presumed  that  tbe  court  was  correct 
in  oTermiing  the  objections  that  they  were  not 
verified  or  presented  within  time. 

4.  Under  Oonst  art  4,  |  6,  glTing  the  supe- 
rior courts  original  Juriadictiou  of  ail  matters 
of  probate,  aa  well  as  of  all  cases  in  equity 
and  at  law  not  specially  excepted,  and  Ballin- 
ger's  Ann.  Codes  &  St  fi  6396,  making  It  the 
duty  of  tbe  superior  court  when  acting  as  a 
court  of  probate,  to  settle  the  accounts  of  exec- 
utors aha  administratorB.  and  to  distrlbnte  the 
residue  of  the  estate  among  the  pereous  who 
are  by  law  entitled  thereto^  such  court,  when 
settling  such  an  account,  naa  no  Jurisdiction 
to  determine  the  claim  of  the  adudnisti'ator  to 
one-half  the  estate  as  a  partner  of  the  de- 
ceased. 

5.  Deceased  conducted  a  saloon  and  lodging 
house.  The  bnsiuess  and  premises  occupied 
were  in  his  name.  His  administratrix,  in  her 
verified  petition  for  administratiou,  stated 
that  the  property  was  his,  returned  it  lu  tbe 
iaventoiy  as  all  belonging  to  the  estate,  and 
sold  the  real  estate,  and  received -the  pro- 
ceeds as  admiutstratrix.  When  filing  her  final 
aceonnt  she  claimed  that  she  was  partner  of 
deceased,  and  .  that  one-half  the  property  was 
here.  Ballinger's  Ann.  Codes  &  St  SS  0188- 
6191.  prescribe  fully  the  course  to  be  porsned 
where  deceased  was  a  member  of  a  partner- 
ship, requiring  the  administrator  to  separate^ 
Inventoiy  tbe  partnership  property,  and  to  ad- 
minister it  aa  such,  and  settle  the  partuership 
business,  unless  the  surviving  partner  gives 
bonds  and  talcee  charge  thereof.  Heid,  that 
under  these  circumstances  tbe  administratrix 
could  not  properly  be  permitted  to  claim  an 
interest  as  partner'  in  the  estate,  eveu  if  it 
were  conceded  that  tbe  court  had  jurisdiction 
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to  determffle  aneh  claim  In  aettling  faer  final 
acconnt. 

8.  Under  Ballinger'a  Ann.  Codes  &  St.  S 
59i)l,  proTidiug  that,  where  the  adverse  party 
Buea  or  defends  as  dertriBg  title  through  a  de- 
ceased p«soii,  a  party  in  interest  shall  not  be 
permitted  to  testify  iu  his  own  behalf  as  to 
any  transaction  had  by  him  with  sucb  de- 
ceased person,  an  administratrix  of  an  estate 
should  not  be  permitted,  over  the  objecdon  of 
the  heirs,  to  testify  to  a  partnership  agree- 
ment between  deceased  and  ber,  nnder  which 
she  is  claiming  one-half  the  property  standing 
in  the  name  of  deceased. 

7.  Under  BaUinger's  Ann.  Codes  &  St.  I 
6200  (2  Hill's  Code,  §  956),  providing  that  an 
administrator  shall  have  a  right  to  possession 
of  the  real  estate  of  deceased,  and  sIibII  keep 
the  buildings  and  fixtures  in  teuantable  re- 
pair, an  administrator  bas  no  authority  to 
erect  an  addition  to  the  buildings,  and  charge 
tbe  cost  to  the  estate. 

8.  Where  an  administratrix,  who  is  also  heir, 
maltes  substantial  improvements  to  the  ceal 
property  of  the  estate,  of  which  she  is  in  pos- 
session, iu  good  faith,  and  with  full  Icnowl- 
edge  and  acquiescence  of  the  other  hrirs,  they 
are  estopped  from  objecting  to  the  cost  there- 
of bdna  allowed  her  on  ber  final  account. 

9.  Where  an  administratrix  occupies  and 
uses  In  her  own  business  real  property  belong- 
ing to  the  estate  during  administration,  she 
shontd  be  required  to  account  for  the  rental 
value  thereof. 

Appeal  from  superior  court,  Spokane  coun- 
ty; Leander  H.  Prather,  Judge. 

Proceedings  for  tbe  admluistratlon  of  the 
estate  of  Krik  K.  Alfstad,  deceased.  From 
an  order  settling  and  approviD((  tbe  final  ac- 
connt of  Emma  Lagerqirlst  as  administra- 
trix of  tbe  estate,  O.  K.  Alfstad  and  otbers, 
helm  at  law,  appeaL  Bevwaed. 

Jobn  D.  Dill  and  John  0.  Eleber,  for  ap- 
p^nta.  Wirt  W.  Saondos,  for  Emma  La- 
gerqalat, 

ANDERS,  J.  This  la  an  appeal  from  an 
order  of  the  superior  court  of  Spokane  coun- 
ty settling  and  approving  tbe  final  account 
and  report  of  Emma  Legerquist  as  adminis- 
tratrix of  the  estate  of  Erik  K.  Alfstad,  de- 
ceased, dlstrlbutlDg  said  estate,  and  dlschar- 
fiag  said  administratrix.  The  administra- 
trix moves  to  dismiss  tbe  appeal  tor  tbe  al- 
lured reasons:  First  That  appellants  have 
not  complied  with  section  6501  of  Ballinger'a 
Ann.  Codes  &  St.,  wbleb  provides  that  tbe 
party  appealing  shall  be  known  as  the  appel- 
lant, and  tbe  adverse  party  as  the  respond- 
ent, and  they  shall  be  so  designated  in  all 
papers  In  the  cause  after  the  notice  of  ap- 
peal shall  have  been  given  or  served,  but  the 
title  of  the  cause  shall  in  other  respects  re- 
main nnchanged.  Second.  That  i^ppellanta 
have  not  complied  wltb  paragraph  5  of  rule 
8  of  tbls  court  (40  Pac.  x.),  wbieb  provides 
that  In  all  equity  causes  and  actions  at  law 
tried  by  the  conrt  without  a  Jury  tbe  party 
or  parties  appealing  aball  print  in  their  brief 
the  findings  of  fact,  with  the  exceptions 
thereto,  on  which  any  question  Is  sought  to 
be  ral8e<l  by  them  on  appeal.  Third.  That 
the  appellants  have  not  complied  wltb  rule 
12  (40  Pac  X.),  providing  tbat  no  alleged  er- 


rot  or  mistake  of  the  superior  conrt  will  be 
considered  unless  the  same  be  clearly  point- 
ed out  in  tbe  appellants'  brief. 

The  appellants  are  named  in  tbe  brief  of 
tbelr  counsel,  but  it  is  true,  as  stated  by 
counsel  for  the  respondent,  tbat  Emma  La- 
go-qulst  as  administratrix,  is  not  designated 
in  the  record  or  In  tbe  brief  of  appellants 
as  tbe  respondent  herein;  but  a  failure  to 
so  designate  a  party  to  a  proceeding,  and 
especially  to  a  proceeding  sucb  as  tbe  one 
at  bar,  would  hardly  warrant  tbe  dismissal 
of  an  appeal.  The  statute  provides  a  coa- 
venient  and  uniform  designation  of  the  par- 
ties to  causes  in  the  supreme  court,  but  snch 
provision  is  not  mandatory  in  tbe  sense  Uiat 
a  failure  to  comply  with  it  literally  is  fatal 
to  the  appeaL  Such  failure  doee  not  affect 
the  substance  ot  the  appeal  or  tbe  right  ot 
appeal,  and  constitutes  no  ground  for  dis- 
mlsRal  under  tbe  statttte.  Ballinger'a  Ann. 
Codes  &  St  H  6517,  6518.  No  question  is 
made  as  to  the  validity  of  tbe  notice  of  ap- 
peal or  the  service  thereof,  and  tbat  notice 
clearly  shows  what  parties  are  appealing, 
and  also  tbe  adv««e  party.  And.  beetdes. 
this  cause  Is  entitled  as  similar  proceedtngs 
usually  are  in  probate  matters  in  the  supe- 
rior conrt  as  well  as  in  this  court  Upon 
tbe  bearing  of  tbe  application  for  the  settle- 
ment and  allowance  of  tbe  account  present- 
ed by  tbe  administratrix  and  tbe  objedjoos 
thereto  Interposed  by  tbe  appellants,  the 
court  made  certain  findings  of  fact  which 
are  not  printed  In  appellants*  brief.  Some 
of  these  findings,  however,  relate  to  matters 
which  are  undisputed,  and  therefore  do  not 
fall  wltbln  tbe  rule  invoked  by  tbe  respond- 
ent Tbe  court  found  genanlly  that  tbe  ac- 
count as  presented  by  tbe  administratrix 
was  correct  and  Just  except  as  to  two 
items,  aggr^ating  $15,  and  accordlns^  ap- 
proved the  same.  It  also  made  some  flad- 
iDgs  or  cbnclualons  as  to  certain  claims  in- 
cluded in  the  account  But  the  fact  that  ap- 
pellants have  not  printed  in  tbelr  brief  tbe 
flndlngs  as  to  the  separate  Items  of  the  ac- 
count which  were  allowed  and  approved  by 
the  court,  over  tbe  objection  of  appellaatR. 
affords  no  sufficient  reason  for  tbe  dlsmissil 
of  tbe  appeal.  Wltb  regard  to  tbe  tiiird 
ground  upon  which  tbe  motion  to  dismiat  li 
based  It  Is  sufficient  to  observe  that  tbe  tr- 
roTB  relied  on  by  appellants  for  revmal  of 
the  ordtf  appealed  from  are  poln^  out  In 
tbelr  brief  substantlally  In  acoordaoce  with 
the  statute  and  tbe  rules  of  this  conrt  Tbe 
motion  to  dismiss  Is  denied. 

Tbe  facts  of  tbls  case,  briefly  stated,  tr€ 
these:  One  Erik  K.  Alfstad  died  Intestat* 
in  Spokane  county,  Wash.,  in  Febroaiy, 
1835,  leaving  an  estate  in  said  county,  cod- 
sistlng  of  both  real  and  personal  pcap^' 
The  real  estate  consisted  of  tot  12.  tai  block 
14,  in  the  town  of  Hllllard.  with  tbe  Im- 
provements thereon.  At  the  time  of  b"' 
death  tbe  decedent  was  conducting  fl  ■•^•^ 
and  lodging  house  In  tbe  building  on 
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lot,  and  tbe  title  to  the  property  stood  In 
bis  name.  The  heirs  at  law  of  said  decedent 
Are  aivellants,  G.  K  AUstad,  O.  K.  AHstad, 
brotiiars  of  deceased,  and  Martt  K.  Alfstad, 
8  niece  of  deceased,  and  Mary  O.  Rude  and 
Emma  Alfstad,  now  Emma  Lagerqnlst,  sis- 
ters ct  deceased.  In  February,  1885,  tbe 
said  Emma  Alhtad  appHed  for  and  obtained 
letters  ot  administration  opcm  her  deceased 
Itrothnr's  estate.  On  June  10, 1886,  said  Bm- 
Dia  Alfstad  was  removed  as  administrator 
of  said  estate  beeanse  of  her  marriage  to  Ylc- 
tor  Lagerqnlst  and  a  citation  was  Issued  to- 
her  requiring  her  to  make  final  settlement 
and  acconnting  of  her  trust  In  said  estate, 
or  show  canse  for  not  so  doing.  The  record 
falls  to  show  that  any  acconnting  was  made 
pursuant  to  the  citation.  In  fact.  It  Is  en- 
tirdy  sUent  upon  tiiat  subject.  On  March  7, 
1900,  the  said  Kmma  Lagerqnlst  was  agoln 
appointed  administratrix  of  said  estate.  Up- 
on her  first  ai^lntment  as  administratrix 
respondent  took  possessltHi  of  aD  the  proper- 
ty of  the  decedent,  and  remained  In  posses- 
fdon  and  control  thereof  up  to  the  time  of 
fllhig  her  final  account  and  report  on  Jnne 
27,  1900.  The  real  estate  was  sold  shfntly 
befMe  the  presentation  of  tbe  final  account, 
by  order  ot  the  court,  for  92,000,  which  was 
paid  to  the  administratrix.  Prior  to  that 
time  the  adralnlstTatrlx  (respondent  hare) 
conducted  the  said  saloon  and  lodging  house 
In  htt  own  name,  and  apparmtly  tm  her 
own  benefit,  and  did  not  account  to  the  court 
or  to  the  parties  Interested  In  tiie  estate  tor 
the  proceeds  or  profito  of  the  business  w  for 
the  use  and  occn patten  of  the  premises. 
Wboi  the  respondent  made  appHcatton  few 
her  app<rfntmfait  as  administratrix,  she  stat- 
ed in  her  Terlfled  petition  that  all  of  said 
estate  htioi^ed  to  her  deceased  brother,  and 
It  seems  to  hare  been  luTentorled  as  bis 
Mde  i»operty.  But  la  her  final  account  tbo 
reqxHident,  as  administratrix.  Included  a 
to  one-half  of  the  whole  estate  as  the 
nrrlTlng  partner  of  her  brotha,  deceased, 
whldi*  she  asked  the  court  to  approve  and 
allow,  and  which  request  the  court  granted. 
It  farther  appears  from  her  account  as  filed 
that  the  respondent,  without  any  order  of 
tbe  court  expended  over  $1,000  In  making 
Improrements  upon,  and  In  erecting  an  addi- 
tion to  the  building  upon,  the  said  lot;  and 
this  claim  was  allowed  as  a  proper  charge 
Against  the  estate.  It  Is  not  practicable  or 
necessary  to  set  out  in  detail  all  <rf  the  va- 
rlow  Items  ot  debits  and  credits  contained 
In  the  lespcmdent's  final  account  and  report 
of  h«r  doings.  It  Is  suffldent  to  state.  In 
this  conneetton.  that  every  Item  of  expendl- 
tore  set  out  In  the  account,  except  two, 
anmnnting  to  the  sum  of  916.  was  approved 
by  flke  court.  Tbete  Is  no  showing  In  the 
record  that  the  decedent  left  any  debts  to 
be  paid.  But  be  did  leave  money  and  chat- 
tels of  the  value  of  at  least  9fil7.  and  real 
estate  of  the  value  of  $700;  and  yet  It  was 
found  by  the  oomrt,  on  final  settlement  that 


the  residue  of  the  estate  In  the  handm  of  the 
administratrix  and  subject  to  dlstritmtlon 
was  the  sum  <^  974.18  only.  TUb  deleted 
condition  of  the  estate  resulted  largiriy  ffom 
the  failure  of  tbe  court  to  require  the  re- 
spondent to  account  tor  the  value  of  the  use 
and  occupation  of  the  real  estate  during  the 
time  it  was  In  her  exdnslve  possession,  and 
which  wni  bo'^nafter  be  morfi  fully  consid- 
ered. Of  the  amount  In  the  hands  of  re- 
spondent (974.18)  one  half  was.  adjudged  to 
btiong  to  respondent  as  surviving  partner  of 
the  decedent  and  the  other  half  was  distrib- 
uted to  the  heirs  of  the  deced«it  Including 
the  respondent  In  equal  shares.  At  the  time 
aiqMlnted  for  hearing  and  settling  respond- 
CTf  8  final  account  ttie  app^nts  appeared 
by  their  attmi^s,  and  objected  to  and  con- 
tested most  of  the  Items  thereof.  Many  of 
the  items  ot  expenditure  charged  In  the  ac- 
count wMe  objected  to  on  the  ground  that 
the  claims  alleged  to  have  been  paid  were 
not  properly  verified  or  approved,  or  were 
not  presented  to  the  administratrix  within 
the  time  limited  by  law,  and  were  thmfore 
barred  Iqr  the  statute  of  limitations.  But, 
inasmn^  as  there  te  no  evidence  In  the  rec- 
ord as  to  tbe  time  whoi  these  particular 
claims  were  presented  fw  allowance,  or  as 
to  whether  they  were  properly  verified  and  - 
an>roved.  we  must  presume  that  the  dec!-' 
eUm  of  tbe  court  in  overruling  tbe  objections 
thereto  was  correct 

One  of  the  most  serious  qnestions  present- 
ed tcr  otr  detcrmlnatl<m  to  whether  the 
court  below,  when  sitting  as  a  court  of  pro- 
bate, had  the  authority  or  power,  upon  the 
hearing  and  settiemmt  ot  the  final  account 
rendered  by  tbe  adndnlstratrix,  to  consider 
and  determine  the  alleged  claim  of  the  ad- 
ministratrix to  one-half  of  tbe  estete  as  a 
partner  <tf  the  deceased.  That  tbe  court 
had  JurlsdtctiMi  to  det«inine  the  question  <it 
tbe  alleged  partnership  Is  denied  by  tbe  ap- 
prilants,  and  they  further  insist  that  eren 
If  tbe  court  had  jurisdiction  to  hear  and  de- 
tonnlne  that  question,  tbe  evidence  adduced 
to  estaMlsh  the  relation  of  partners  between 
the  TvspondMit  and  the  decedent  was  whol- 
ly Incompetent  and  Inadmissible  for  that 
purpose.  On  tbe  othn-  hand,  it  Is  earnestly 
contended  hf  the  learned  eonns^  for  the  re* 
spondent  tiiat  the  superior  court  had  the 
right  to  pass  upon  the  question  of  partner- 
ship by  reason  ot  the  fact  that  such  courts 
are  vested  with  general  equity  as  well  as 
probate  Jurisdiction.  Altbougb  the  snperiw 
courts  of  this  state  have,  under  our  constitu- 
tion, ordinal  jurisdiction  "of  all  matters  of 
probate,"  as  well  as  of  all  cases  In  equity 
and  of  all  cases  at  law  not  specially  except- 
ed (Const,  art.  4,  I  6),  yet  It  does  not  neces- 
sarily follow  that  such  courts  have  the  pow- 
er In  probate  proceedings  to  nmstder  and 
determine  equltaUe  questions  which  may 
not  be  classed  as  "matters  of  probate."  The 
pow«v  of  tbe  superior  court  In  respect  to  Its 
ivobate  jurisdiction  are  ttie  same  as  tbey  ' 
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would  be  If  It  were  In  fact  a  s^rate  pro- 
bate court  Proceedings  in  probate  matters. 
In  actions  In  equity,  and  at  common  law  are 
dintlnct,  and  should  not  be  Intermln^ed,  ac- 
cept In  cases  specially  authorized  by  law. 
Itegardlng  the  Jurisdiction  of  probate  courts. 
Judge  Works,  In  his  valuable  treatise  on  the 
•  Jurisdiction  of  Courts  (at  pages  432  and 
433),  says:  "And  when  probate  Jurisdiction 
la  Tested  In  courts  of  general  Jurisdiction,  It 
la  usually  held  that  proceedings  In  probate 
most  be  treated  as  distinct  from  Its  law  and 
equity  Jurisdiction,  and  as  if  It  were  a  sep- 
arate  and  distinct  court  of  probate,v  This 
doctrine  was  expressly  announced  by  the  su* 
preme  court  of  Nevada  In  the  weIl-conBld< 
ered  case  of  Luclcfa  v.  Medln,  S  Nev.  93,  1I& 
Am,  Dec.  876,  In  the  following  language: 
"Althouf^  the  district  court  has  Jurisdiction 
In  CMumon  law,  chancery,  and  probate  cases, 
yet  the  proceedings  In  each  are  separate  and 
distinct;  at  least  a  proceeding  In  a  probate 
case  must  In  Its  very  nature  be  distinct  from 
an  action  at  law  or  a  suit  In  chancery.  Un- 
der onr  practice  an  equitable  defense  may 
be  set  up  to  an  action  at  law,  and  In  this 
way  the  common-law  and  chancery  imtctlce 
become  to  some  extent  blended  In  the  same 
case.  In  other  respects  tiie  proceeding!  In 
chancery,  at  common  law,  and  In  ^bate 
courts  are  distinct;  and  the  proceedings  In 
one  class  of  cases  should  not  be  mixed  up 
with  those  of  another."  Tested  by  the  rule 
enunciated  by  the  authorities  above  cited, 
and  which  appears  to  be  eminently  reason- 
able,  the  questl<m  Is,  did  the  lows:  court 
have  the  powo:,  upon  the  hearing  of  this 
final  account,  to  determine  Oie  dalms  of  the 
respondent  to  a  portion  of  the  estate  as  a 
surviving  partner  of  the  decedent?  We 
think  this  question  nnut  be  answered  nega- 
tively. It  Is  made  the  dnty  by  statute.  In 
this  state,  of  the  superior  court,  when  acting 
as  a  court  of  probate,  to  settle  the  accounts 
of  executtvs  and  administrators,  and  upon 
such  settiement,  or  at  any  subsequent  time 
upon  the  application  of  the  executw  or  ad- 
mlnlstrator.  or  any  heir,  devisee,  or  legatee, 
to  distribute  the  residue  of  the  estate  amon^ 
the  persons  who  are  by  law  entitled  thmto. 
Ballinger'B  Ann.  Codes  &  St  $  6355.  But  this 
section  of  the  statute  only  authorizes  a  dis- 
tribution of  the  estate  to  the  heirs,  devisees, 
or  l^tees,  or  persons  succeeding  to  their 
rights,  and  does  not  contemplate  a  distribu- 
tion of  property  In  the  i>ossesalon  of  an  ^ 
ecutor  or  administrator  to  persons  who  may 
claim  It  not  under  or  through,  but  adversely 
to,  the  estate.  Ooncemlng  a  provision  of 
the  Code  of  California  relating  to  the  dis- 
tribution of  estates  of  deceased  persons,  and 
which  Is  equally  as  comprehensive  as  sec- 
tion 63K»  <rf  our  Code,  th6  supreme  court  of 
that  state  said:  "The  law  does  not  contem- 
plate or  provide  for  the  distribution  of  prop- 
erty or  nKmey  In  the  hands  of  the  executor 
or  administrator  to  persons  who  may  claim 
adverse  to  the  estate^  but  leaves  all  such 


questltHis  to  be  determined  by  action  on  be- 
half of  or  against  the  raecutor.  The  estate 
as  distrlbnted  must  go  to  the  h^rs  <a  1^- 
tees  <a  devisees,  or  to  some  of  them  or  those 
holding  under  them;  and  the  decree,  when 
made,  Is  comdnslve  as  to  their  rights,  sub- 
ject only  to  be  set  aside,  modified,  or  re- 
versed on  aro^"  In  Bowland'e  Estate 
74  Cat  52S,  16  Pac.  316,  6  Am.  St  Bep.  4«i. 
In  that  case  a  surviving  husband  claimed 
certain  propwty  In  the  bands  of  the  execn* 
tore  of  the  wUl  of  his  deceased  wife  as  com- 
mimity  property  to  wtiich  he  was  alone  en- 
titled, and  the  court  held  that  he  could  not 
have  Us  claim  of  ownership  determined  up- 
on a  proceeding  for  the  distribution  of  his 
deceased  wife's  estate.  It  was  also  hdd  In 
that  case  that  a  legatee  under  a  will,  who 
claims  property  In  the  possession  of  the  «c- 
ecutor  In  his  own  right  and  adversely  to 
the  estate,  Is  not  concluded  by  a  decree  <tf 
distribution  of  such  property  from  »ttee- 
wards  asserting  his  adverse  claim  against 
the  distributee.  See,  also.  In  re  Cook's  Es- 
tate, 77  Cal.  220,  17  Pac.  923,  19  Pac  431.  1 
IZ  B.  A.  667,  11  Am.  St  Bep.  267,  where  it 
was  ruled  that  a  petition  by  an  administra- 
tor for  a  final  dlstrlbotlon  of  the  estate  of 
the  decedent  could  not  properly  contain  a 
prayer  for  an  accoontlns  against  a  dlstrlbo* 
tee  for  property  of  tiie  deceased  which  came 
Into  his  possession  in  a  foreign  state,  evea 
If  it  were  assumed  that  the  court  might  have 
Jurisdiction  over  property  left  by  the  de* 
ceased  in  such  state.  In  Stewart  v.  Lohr,  1 
Wash.  St  341.  25  Paa  467.  22  Am.  St  Bep. 
150,  a  husband  claimed  as  bis  separate  prop- 
erty certain  real  estate  wbl^  was  Indoded 
In  the  Inventory  <tf'  the  estate  ttf  his  de> 
ceased  wife.  The  probate  court  (then  a  s^ 
arate  and  distinct  tribunal)  proceeded  to 
try  and  determine  the  title  to  the  property 
in  controversy,  and  from  Its  decision  an  ap- 
peal was  taken  to  the  district  court  for  Ska< 
git  county,  and  was  tried  by  Its  successor, 
the  superior  court  at  that  county.  The 
cause  was  finally  appealed  to  this  court  snd 
we  held,  upon  a  motion  to  dismiss  the  ap- 
peal, that  the  probate  court  had  no  power  to 
determine  the  title  to  real  estate  as  between 
the  r^[Hresentattve  ot  the  estate  and  the  hus- 
band of  the  deceased,  who  claimed  an  inter* 
est  adverse  to  the  estate.  As  to  the  questloD 
of  the  Jurisdiction  of  the  protMte  court  this 
court  observed:  "That  the  probate  court  Is 
withont  Jurisdiction  to  try  the  title  to  prop- 
erty as  between  the  r^resentatlvee  of  an 
estate  and  strangers  thereto  Is  too  well  set- 
tled by  tiie  authorltlee  to  require  argument 
*  *  *  In  the  case  at  bar  the  person  elahn- 
Ing  adversely  to  the  estate  was  the  husband 
of  the  deceased  i>arty,  and  It  appears  that 
this  fact  was  thought  to  affect  the  questltHL 
We,  however,  do  not  think  so;  for  while  It 
Is  true  that  the  probate  court  has  Jurisdic- 
tion to  determine  the  claims  to  propertj  as 
between  those  Interested  in  the  estate,  this 
anthoil^  only  goes  to  the  extent  of  deter- 
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minlos  tbelr  relatlTe  Interesta  as  derived 
(torn  the  estate,  and  not  to  an  interest 
claimed  adrersdy  thereto.  In  the  case  be- 
fore US  tbe  husband,  ttaong^  Intwested  In 
the  estate  of  his  deceased  wife,  was,  so  tar 
as  tbe  claim  be  was  attonptlng  to  assert,  an 
entire  stranger  Ornreta"  So  It  may  be  said 
hi  tbto  case  that  the  respondent,  thon^  In- 
terested iB  the  estate  of  her  deceased  broth- 
a,  Is,  so  far  as  the  claim  she  Is  attempting 
to  asswt  Is  cmcemed,  an  entire  stranger 
thereto.  In  BosUm  t.  Becker,  15  Wash.  586, 
47  Fac.  10,  it  was  h^  that  the  superior 
comrt,  when  exerdslng  probate  JurlsdJctlon, 
has  no  poww  to  direct  a  distribution  of  a 
deoedenfs  estate  to  the  heirs  charged  with  a 
lien  In  favor  of  the  administrator  on  ac- 
count of  m<mey  ezp«Bded  by  him  for  the 
benefit  of  the  estate.  AjoA  In  Be  Miller's 
Estite.  1S6  Fa.  M8,  ao  AtL  B65k  It  was  held 
that  tbe  orpbans'  court  had  no  Jurisdiction 
to  detmnlne  tbe  existence  (rf  a  partnership 
between  a  deceased  person  and  another,  or 
to  take  cognisance  of  partnership  transao 
tioBs  and  to  state  an  accoimt  between  tbe 
sorrlTlng  partntf  and  the  representative  ct 
Oe  decedmt  See,  also,  as  to  flie  powers  of 
probate  courts  w  cour^  acting  as  such.  In  re 
Hum'  Estate,  07  Gal.  2S2,  81  Pac.  808;  In  re 
Klmberly's  Estete,  97  CaJ.  2S1,  82  Pac.  234; 
In  re  Hewttt's  Appeal.  53  Oonn.  24,  1  AU. 
810;  Hickman  v.  Stewart,  6ft  TeoE.  265,  5  & 
W.  888;  Cox  v.  Goz,  77  Tex.  S87,  M  S.  W. 
201. 

In  this  state  It  is  the  duty  of  tbe  ex- 
ecBtor  or >admlnistzator,of  a  deceased  pei> 
son  niu)  was  a  member  of  a  copartnership 
to  hidnde  In  tbe  Inventory  of  ea<A  parson's 
estate,  In  a  aerate  schedule,  the  whole 
of  the  i^t^erty  of  such  partnership;  and 
aft«  the  prcq;>ert7  has  been  Inventoried  It 
becomes  the  duty  of  tbe  appraisers  to  estl- 
loate  the  value  thoreof,  and  also  the  value 
of  the  deceased's  Individual  interest  toereln, 
after  the  payment  or  satlBfactlon-  of  all 
tbe  debte  and  liabilities  of  tbe  partaerBhlp. 
And  after  snch  inventory  Is  tak^  tbe  part- 
aersblp  property  is  In  the  custody  and  con- 
trol of  tbe  executor  or  administrBtor  for 
tbe  pntposes  of  administration,  unless  the 
■urrlrlng  partoer  shall,  within  five  days 
ttom  the  filing  of  the  Inventory,  or  Buch 
farther  time  as  the  court  may  allow,  api^ 
for  thQ  administration  there^  and  give  the 
required  bond.  If  the  surviving  partner  ap- 
Jij  therefor,  he  Is  entitled  to  the  adminis- 
tration of  the  partnership  estate  If  he  have 
tbe  qnaliflcations  required  for  a  general  ad- 
ministrator. He  is  denominated  an  admlnla* 
tiator  of  tbe  partnmbtp,  and  his  powers 
and  duties  extend  to  the  settlement  of  the 
partnership  affairs  and  buslneBS  gmerally. 
sod  the  paymrat  or  transfer  of  the  Interest 
of  the  deceased  In  tbe  partnenAtp  proper- 
ty remaining  after  the  payment  or  satisfac- 
tion of  tbe  debts  and  llablUUes  of  the  part- 
WBMp  te  tbe  executor  or  i^neral  admlnls- 
tratw  within  six  months  from  the  date  of 


bhi  appc^tment  or  such  fnrthw  time.  If 
necessary,  as  the  court  may  allow.  Ballin- 
ger*8  Ann.  Codes  &  St.  H  6188-eiOl.  Now, 
the  respondent  did  not  make  tbe  slightest 
attempt  to  comply  with  the  provlslMis  of 
the  statute  rdatlng  to  the  administration 
and  settlement  of  partnership  estates.  On 
the  cfwtrary,  she  treated, the  estate  aa  the 
estate  of  her  deceased  brother  from  the 
time  of  filing  her  an^catlon  for  letters  of 
administration  to  the  filing  of  bw  final  re- 
port, and  there  Is  no  suntestkm  in  the  rec^ 
erd  that  the  estate  she  waa  admlnlaterlng 
^on  was  a  partnership  estate.  If  she  was 
a  partner  of  the  deceased,  die  must  have 
known  It  when  she  filed  the  petltl<Hi  for  let- 
ten  of  ad  minis  tratkm,  in  which  she  stated 
that  the  property  in  q^ieetlim  was  owned 
the  decedent  at  tbe  time  of  fala  deatii. 
As  we  have  said,  tbe  title  te  the  real  estate 
stood  In  the  name  of  the  deceased  upon  tiie 
pnl^  records,  and  it  was  Inveotoarled  as 
part  of  his  estate,  and  was  mAA  by  reqpond- 
mt,  as  administratrix,  by  Mder  of  conr^ 
and  the  proceeds  accounted  for  in  her  flaal 
report  and  account  Under  thoee  circum- 
stances she  could  not  properly  be  permitted 
to  claim  an  Interest  as  a  partner  to  the 
estate^  even  if  it  were  conceM  that  the 
omut  had  jnriadlctkoi  to  determine  such 
claim  in  thla  proceeding.  And,  moreover, 
the  testimony  given  at  the  trial  by  the  re- 
qpondent  over  tbe  objection  of  appellants, 
aa  to  the  alleged  partoersblp  agreement  be- 
tweoi  htnOt  and  ber  deceased  toother,  was 
Incompetent  and  inadmisslUe  nndw  llie  stat- 
ute and  the  declslens  of  this  coinrt.  as  It 
related  to  a  transaction  had  between  herself 
and  tbe  deceased.  9ee  BalUng8r*8  Ann. 
Codes  &  St  {  S8»l;  Smith  v.  Taylor,  2  Wash. 
423,  27  Pac.  812;  OUmore  v.  H.  W.  Baker 
Co.,  12  Wa^  472,  41  Fac  124.  If  the  re* 
QModeait  advanced  money  to  tlie  daeedoit; 
as  she  claims  she  did,  which  waa  not  repaid 
during  fala  lifetime,  she  is  a  creditor  of  the 
deceased,  and  entitled,  undw  tbe  statute, 
to  all  the  rights  of  uvicb  creditor. 

Section  6200,  Ballinger^  Ann.  Oodea  A  St 
(2  HiU's  Code,  f  006).  provides  that:  **BverT 
executor  or  admtolstTator  shallt  after  hav- 
ing qualltlcd  by  giving  bond  aa  beftinbtfortf 
provided,  have  a  ri^t  to  the  immediate 
possession  of  all  the  real  as  well  as  per- 
sonal estate  of  the  deceassd,  and  may  re- 
ceive the  rente  and  profite  of  the  real  estate 
mtil  the  estate  shall  be  setUed  or  d^lvered 
over,  by  order  of  the  court  to  tbe  heirs  or 
devisees,  and  shall  keep  to  tmantaUe  r^lr 
all  bouses,  buildings  and  fixtures  thereon, 
wbtcb  are  under  bis  contnA."  fHiis  section 
prescribes  tbe  duties  and  designates  tbe 
powen  of  executors  and  admtalstrators  as 
to  real  eatate  which  may  come  into  th^r 
pessesirtoD  as  such  oOcersi  In  the  case 
at  bar  the  respondent  had  a  tfgbt  at  tlie 
mpense  of  the  estate,  to  keep  tbe  hotel  and 
saloon  in  tenantable  repair.  If  necessary,  dnr- 
tog  tbe  admtaistratlon;   but-  she  had  no 
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right,  u  admtDtotratrlx.  wltlioiit  proper  au- 
thority, to  erect  an  addition  thereto,  as  ibe 
says  Biie  did,  at  an  expense  greater  than  the 
original  ralae  of  the  property,  and  cha^e 
the  cost  thereof  to  the  estate.  The  queetioa 
as  to  improvement  of  estates  of  decedents 
by  administrators  "was  Inrolved,  and  was 
determined  In  accordance  with  tbe  view 
above  expressed,  tn  Huston  v.  Becker,  so* 
pra,  wherein  It  Is  said.  Id  sabetance,  tibat 
the  object  of  administration  of  the  estate 
of  a  deceased  person  is  not  to  Incur  indebted- 
ness on  Its  account  or  that  of  the  heirs,  but 
to  provide  for  the  paymeot  of  claims  against 
the  estate,  and  (or  the  distribution  of  the 
assets  after  racb  claims  are  paid.  It  Is 
Insisted,  however,  by  appellants,  that  at  tbe 
time  the  Improvements  were  made  the  re- 
spondent was  not  In  fact  the  administratrix, 
as  she  had  been  removed  before  that  time, 
and  had  not  then  been  reappointed;  and  the 
record  seems  to  disclose  that  state  of  facts. 
Indeed,  It  appears  that  the  learned  trial 
Judge  himself  considered  her  as  but  a  de 
facto  administratrix  from  the  time  of  her 
removal  until  she  was  reappointed,  and  he 
seems  to  have  allowed  her  claim  for  Im- 
provements for  the  reason  that  In  making 
them  she  did  what  she  believed  to  be  for 
the  best  interests  of  the  estate.  As  a  tm- 
ant  in  common  with  the  other  belrs  of  tlie 
deceased,  the  respondent  had  no  right  to 
make  extensive  and  costly  Improvements  up- 
on the  property,  and  charge  the  expense 
thereof,  or  any  portion  €t  the  same,  to  her 
co-tenants.  In  the  absence  of  an  agreement, 
express  or  Implied,  on  the  part  of  the  lat- 
ter to  pay  therefor.  Boone.  Real  Prop.  <2d 
Ed.)  i  802,  and  cases  dted.  But  If  the  re- 
spondent made  the  Improvements  In  question 
with  the  consent  of  her  co-tenants,  and  the 
same  were  bmeSclal  to  the  estate.  It  would 
seem  that  appellantx  ought  not  to  comiriain 
of  her  action  In  that  regard,  or  to  refuse  to 
pay  their  Just  proi>ortlon  of  the  expense, 
even  upon  appeUanta'  theory  that,  for  the 
time  being,  she  was  merely  a  tenant  In 
common,  and  not  the  administratrix,  as  she 
claimed  to  be.  and  as  the  court  below  con- 
sidered her;  for  under  such  circumstances 
a  promise  would  be  implied  to  pay  a  due 
proportion  of  the  costs  of  the  improvements. 
And  that  such  consent  was  given  is  shown 
by  the  uncontradicted  testimony  of  the  re- 
spondent In  view  of  the  evidence  before  It. 
we  do  not  think  that  the  court  below  erred 
in  allowing  the  claim  for  Improvements, 
even  If  the  respondent  l>e  considered  as  ad- 
ministratrix of  tbe  estate;  for  while,  as  we 
have  said,  she  bad  no  legal  right  by  vir- 
tue of  her  appointment  as  such  administra- 
trix, to  make  the  Improvements,  yet  If  she 
made  th«m-«s  the  testimony  ^ows  she 
did— In  good  faith,  and  with  the  knowledge 
tnd  acquiescence  of  all  persons  entitied  to 
in  Interest  In  the  estate;  we  see  no  good 
reason  why  th«  amount  thus  expended  should 
oot  bs  K^ld  t«  bar  out  of  th*i)roperty  of  tb* 


estate  so  benefited.  At  an  events.  It  ap- 
pears that  app^ants  have  placed  th^n- 
selves  In  such  a  position  that  they  cannot 
now  object  to  the  making  of  the  improve- 
ments  on  the  ground  that  such  transactKm 
was  not  within  the  power  of  the  respondent 
eltlier  as  administratrix  of  the  estate  of  the 
decedent  or  as  tenant  In  common- with  the 
other  heirs  of  the  deceased.   But  In  our 
opinion,  the  court  erred  In  refusing  to  com- 
pel tbe  respondent  to  aeconnt  for  the  value 
of  the  use  of  tbe  premises  occupied  by  her 
during  her  administration  of  the  estate^  It 
appears  from  the  testimony  that  she  eon- 
ducted  the  hotel  and  saloon  from  tiie  timo 
of  her  brother's  death,  <tr  of  her  appoint- 
ment as  administratrix  In  February,  180S. 
until  some  time  in,  Jime,  1900.  In  her  owa 
name,  and  did  not  account  to  the  court  or 
otherwise  either  for  the  proceeds  or  profits 
of  the  business  or  for  the  rentnl  value  of 
the  property,  although  she  says  In  her  tes- 
timony that  she  made  money  in  the  favstness. 
and  bought  two  lots  adjoining  the  hotel, 
and  also  a  farm.  It  Is  vety  dear  that  she 
had  no  right  thus  to  oecupy  and  use  the 
building  bdonging  to  tiie  estate  toe  a  series 
of  years  for  her  own  profit,  and  without  ae> 
counting  for  the  value  of  soch  use.  Under 
the  circumstances  It  was  as  much  b&  duty 
to  pay  a  reasonable  rental  for  the  property 
as  It  would  have  been  her  dnty  to  collect 
and  account  for  tbe  rent  if  the  building  had 
been  leased  to  a  stranger  to  the  estate.  At 
the  trial  the  respondent  testified:   "I  have 
not  charged  myself,  with  any  rurt  for  saM 
property.   The  rental  vahie  of  sold  pn^ 
evty,  when  I  first  took  charge  of  It  was  not 
more  tiian  $10  per  month.    I  consider  that 
the  money  I  expended  In  improving  the  pn^ 
erty  would  offset  the  rent  of  the  place.** 
The  conrt  however,  as  we  have  seen,  allow- 
ed her  datm  for  tbe  money  expended  for  Im- 
provements, wlthont  any  set-off  whatever 
for  rent   Two  other  witnesses  testified  as 
to  tbe  rental  value  of  the  propoiy.   One  of 
them  stated  that  he  was  the  owner  of  a 
one-story  bnilding  In  HllHard.  "Just  across 
the  streets*  from  the  Lagerqnlst  hotel  snd 
saloon,  vrhlch  Is  a  large,  two-story  traiM- 
tng;  that  he  was  renting  his  bolldlng  for 
V2S  per  month,  and  that  the  hotel  ww 
worth  more  than  his  building.  Tbe  other 
testified  that  he  owned  considerable  es- 
tate In  Billiard,  and  was  doing  a  Tental 
business"  In  that  town;  that  he  had  known 
the  Lagerq:alst  hotel  and  saloon  for  the 
past  five  yean;  that  be  knew  tte  nntaS 
value,  and  that  the  rental  value  for  tbe  past 
five  years  would  average  $85  per  moatb. 
According  to  the  testimony.  It  la  obrloas 
tbfit  the  rest>ondent  Is  Jnstiy  IndAted  t» 
tiie  decedent's  estate  for  use  and  occapatloa 
of  the  propel  ty  thereof  In  a  warn  at  test 
equal  to  the  amount  expended  fbr  taaprove- 
ments.  and  she  should  have  been  charged 
with  tlM  HUM  In  tte  aetttaaeat  oi  hm  tt- 
couat 
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Other  alleged  errors  are  discussed  In  the 
brief  of  couDsd  for  appellants,  which  we 
are  unable  to  consider  for  the  reason  that 
they  relate  to  questions  of  fact  as  to  which 
there  Is  no  evidence  In  the  bill  of  exc^ 
tlons.  Our  concloslon  Is  that  the  learned 
trial  court  erred:  First,  In  considering  and 
determining  the  existence  of  a  partnership 
between  the  respondent  and  the  deceased; 
and,  second.  In  not  detemUnlng  from  the 
evidence  adduced  the  Talne  of  the  use  of 
the  property  In  controrvsy  and  charging 
the  same  against  the  resp<Hideut. 

For  the  reasons  above  indicated,  the  order 
and  Judgment  discharging  the  respondent 
from  her  trust  and  dlstribntliv  the  estate  is 
reversed,  and  the  cause  is  remanded  for 
further  proceedings  In  accordance  with  this 
<Vlnlon. 

BEAVIS,  a  J.,  and  DUNBAB  and 
UOUNT.  JJ„  concur. 


(n  Wuh.  102)  • 
LIVINGSTON  v.  LOVGBBN  et  al. 
<8npreme  Court  of  Washington.  Jan.  2, 1002.) 

IXM^— UBNS— CONVBRSION— PLEtADmO— 
JUDGMENT— PAYMENT. 

1.  Allegation  of  a  complaint  that  defendant 
eloigned  and  converted  to  his  own  ose  certain 
loga  subject  to  lieu  will  be  construed  to  mean 
that  be  conreytMi  them  to  a  distance,  and  then 
appropriated  them  illegally  to  his  own  use;  and 
will  admit  of  proof  that  they  wore  removed 
ftom  a  certain  place,  and  sawed  up,  and  their 
identity  destroyed  by  defendant 

2.  A  complaint  is  not  open  to  objection  that 
It  does  not  Btate  facts  sufficient  to  constitute 
a  cause  of  action,  merely  because  an  allegation 
therein  is  a  conclusion  of  law. 

3.  There  is  no  inconaistency  between  the  al- 
legation of  a  complaint  against  W.  for  con- 
version of  logs  subject  to  plniutifTs  lien  that 
he  eloigned  and  converted  to  his  own  use  133,- 
000  feet  of  them,  and  the  lien  describing  the 
lo^  as  a  certain  lot  of  logs  being  aliout  640,- 
000  feet .  in  quantity,  cut  in  I.  county,  and  put 
into  U.  Bay.  from  which,  while  the  lieu  was 
in  force,  513,000  were  taken  away,  and  sold 
to  B.,  the  balance  being  now  in  said  U.  Bay, 
as  the  133,000  feet  may  have  come  into  W.  s 
possession  after  the  sale  to  B. 

4.  Defendant,  sued  for  conversion  of  logs 
subject  to  plaintiff's  lien,  caunot  complain  be- 
cause the  lien  notice  erroneously  describes  the 
logs  as  sold  to  B.^  where  defendant  purchased 
them  before  the  faling  and  expiration  of  time 
for  filing  tbe  notice:  2  Ballinger's  Ann.  Codes 
Jc  St.  I  providing  that  mistake  iu  de- 
scription shall  not  invalidate  the  lien  unless  a 
person,  after  the  Sling  of  the  lien,  became  a 
bona  fide  purchaser  of  the  property;  and  sec- 
tion oiMS  declaring  that  a  purchaser  within 
the  time  for  lUiog  a  lien  is  not  a  bona  fide 
purchaser,  unless  he  saw  that  the  purchase 
monev  was  applied  to  payment  of  the  liens. 

5.  Under  Ballinger's  Ann.  Ordea  &  St  8  5049, 
providing  that  a  person  who  destroys  identity 
of  logs  subject  to  lien  shall  be  liable  to  the 
lienbolder  for  damages  to  the  amount  of  his 
lieu,  the  tort  for  conversion  may  be  waived, 
and  recovery  had  on  an  Implied  contract;  so 
that  only  one  member  of  the  firm  which  con- 
verted toe  logs  being  served  with  summons, 
judgment  may  be  in  aceordasce  with  section 
4881,  providing.  If  the  action  is  aeaiust  the 
defendants  jointly  indebted  on  tbe  contract, 
plaintifE  may  ^oceed  against  the  defendaUs 


served,  and  judgment  may  be  against  all  the 
defendants  enforceable  against  the  joint  prop- 
erty of  all  and  the  separate  property  of  the 
defendants  served. 

6.  A  prima  facie  case  of  nonpayment  of 
claim  for  work  on  logs  is  made  out  by  judg- 
ment roll  showing  reduction  of  the  daim,  to 
judgment  and  eBtabllsbmNit  of  lien  therefw  on 
the  logs. 

Appeal  from  superior  court  Snohomish 
county;  Corwin  S.  Shank,  Judge  pro  tem. 

Action  by  James  Livingston  against  John 
Lovgren  and  others.  Judgment  for  plaintiff. 
Defendant  Lovgren  appeals.  Affirmed. 

Lyman  B.  Koapp,  for  aroellant  H.  A. 
Porter  and  Cooler  &  Horan,  tor  raipondent 

WHITE,  J.  nils  is  an  action  brought  by 
the  respondent  to  enforce  a  Hen  for  work 
done  in  getting  out  saw  logs,  and  to  ctuu^ 
the  appelant  and  the  partnasblp  of  wbldi 
he  was  a  member  for  the  amount  of  the  lien 
because  of  their  conversion  of  the  1<^  The 
first  objection  la  that  the  complaint  doea 
not  state  a  cause  of  action.  This  was  not 
raised  by  demurrer,  but  is  raised  tac  the 
first  time  In  this  court  The  particular  ob- 
jection is  that  the  allegation  In  the  com- 
plaint "that  on  or  about  the  Ist  day  of  No- 
vember, 1S99,  without  plaintiff's  omsent  the 
above-named  defendants,  the  Western  Shin^e 
OonqHUiy,  eloigned  and  converted  to  their 
own  use  about  133,000  feet  of  said  logs,  which 
were  of  the  value  of  |675,"  Is  Insuffidoit  and 
1b  a  conclusion  of  law.  No  motion  was  made 
in  tbe  court  below  to  make  this  allegation 
more  definite  and  certain.  The  allegations 
of  tbe  complaint  must  be  liberally  construed, 
with  a  view  to  substantial  justice  between 
the  parties.  Section  4081,  Ballinger's  Ann. 
Codes  &  St  Thia  allegation,  under  a  liberal 
construction,  means  tbat  tbe  Western  Shin- 
gle Company  conveyed  the  logs  to  a  distance, 
then  appropriated  them  illegally  to  their  own 
use.  Und«r  such  an  allegation  proof  was  ad- 
missible to  show  that  tbe  logs  were  removed 
from  a  particular  place,  and  that  they  were 
sawed  up,  and  their  identity  destroyed,  by 
the  Western  Shingle  Company.  Even  If  the 
aUegatiim  la  a  conclusion  of  law,— which  It 
is  unnecessary  to  determine,— that  cannot  be 
urged  on  the  ground  that  the  complaint  does 
not  state  facts  sufiiclent  to  constitute  a  cause 
of  action.  Harris  v.  Halverson.  23  Wash. 
770.  63  Pac.  54d.  But  It  is  further  -claimed 
tbat  this  allegation  Is  inconsistent  with,  and 
contradicted  by,  the  allegation  relative  to  the 
Hen  notice.  The  lien  notice  is  made  part  of 
the  corapUtlnt  by  apt  reference.  Tbe  descrip- 
tion of  tbe  logs  Id  tbe  Hen  notice  is  as  fol- 
lows: "A'  certain  lot  of  logs,  being  about 
6^,000  feet  In  quantity,  which  were  cut  In 
Island  county,  state  pf  Washtngtm,  and  are 
marked  B.B.,  and  were  put  Into  and-  rafted 
in  Usriess  Bay,  from  which  place,  while 
this  Uen  was  In  fuU  force,  about  515,000 
were  taken  away,  and  sold  to  the  Bell  Nel- 
son Mill  Company.  The  balance,  about  120,- 
000  feet,  are  now  lying  In  said  Useless  Bay."- 
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There  Is  nothing  In  this  lien  notice  Incon- 
sistent with  the  allegation  that  the  Western 
Shingle  Company  eloigned  and  converted  to 
their  own  use  133,000  feet  of  said  logs.  The 
entire  615,000  feet.  Including  the  183,000  feet, 
may  have  heen  sold  to  the  Bell  Nelson  Mill 
Company,  and  the  133,000  feet  may  after- 
wards hare  come  into  the  possession  of  the 
Western  Shingle  Company.  The  description 
in  the  lien*  notice  is  for  the  purpose  of  iden- 
tifying the  logs  on  which  the  respondent 
worked.  If  It  gives  a  description  of  the  logs 
"sufficient  for  Identification  with  reasonable 
certainty,"  that  Is  enough.  We  think  tills 
description  meets  that  requirement  Wheeler 
T.  MUl  Co.,  2  Wash.  T.  71,  8  Pac.  635.  The 
evidence  In  this  action  shows  that  the  re- 
spondent worked  in  getting  out  the  logs  de- 
scribed In  the  notice  at  the  request  of  a  part- 
nership known  as  "Veazle  A  Tantls,"  who 
were  engaged  In  logging  in  Island  county. 
The  work  was  done  by  the  respondent  be- 
tween the  1st  of  July  and  the  2l8t  of  No- 
vember,  1889.  The  logs  were  marked  B.B., 
on  tiie  end,  and  they  were  put  into  and 
rafted  in  Useless  Bay,  In  Island  county,  and 
there  was  due  the  respondent  for  such  work, 
from  Veazle  &  Yantls,  when  he  quit  work, 
the  sum  of  $202.46.  The  notice  of  Hen  was 
filed  November  29,  1809.  The  logs  ccmsiirited 
of  cedar  and  fir  logs,  were  rafted  into  three 
sections,  and  were  towed  by  one  Spragne 
from  Useless  Bay  to  the  Bell  Nelson  MUl 
Company's  boom  at  Everett,  under  direction 
of  Mr.  Veazle,  one  of  the  firm  of  Veazie  & 
Yantls,  where  they  were  scaled  on  November 
8,  1889.  The  next  day  Sprague  towed  the 
cedar  logs  to  the  mill  of  the  Western  Shin- 
gle Company,  and  that  company  sawed  them 
up  into  shingles.  Appellant  pur^sed  the 
logs  from  Veazie,  and  paid  him  therefor  I&40, 
the  purchase  being  made  for  the  Western 
Shingle  Company.  The  evidence  does  not 
show  that  the  cedar  logs  were  ever  sold  to 
the  Bell  Nelson  Mill  Company,  but  does  show 
that  they  were  taken  to  that  company's  boom 
at  Everett  It  appears  from  the  evidence 
that  these  cedar  logs  were  part  of  the  615,- 
000  feet  alleged  to  have  been  sold  to  the 
Bell  Nelson  Mill  Company,  and  the  erid^ice 
further  shows  that  the  appellant  knew,  or 
could  easily  have  ascertained  from  facts 
within  his  knowledge,  that  the  logs  had  been 
put  Into  Useless  Bay  by  the  firm  of  Veazle 
&  Yantls  at  the  time  claimed  in  the  Hen 
notice,  and  that  the  respimdent  had  a  Hen 
on  the  same  for  his  work.  The  Western 
Sbln^  Company  was  not  a  purchaser  in 
good  faith  without  notice.  The  statment  in 
the  Hen  notice  that  they  were  sold  to  the  Bell 
Nelson  Mill  Company  did  not  mislead  the 
Western  Sblngle  Comply  or  the  ai^llant, 
for  the  logs  were  taken  by  the  Western  Shin- 
gle Company  during  the  30  days  which  re- 
Hpondent  bad  under  tho  law  tn  which  to  file 
his  lien,  and  before  the  lien  notice  was  filed. 
Section  5044,  2  BalHnger's  Ann.  Codes  &  St., 
expressly  provUea  that  no  mistake  or  o-ror 


In  the  description  of  the  property  against 
wbleh  the  claim  is  filed  shall  InraUdate  the 
11m,  unless  It  was  made  with  intent  to  de- 
fraud, or  unless  it  appears  that  an  innoc^t 
third  party,  without  notice,  direct  or  con- 
structive, has,  since  the  claim  was  filed,  be- 
come the  bona  fide  owner  of  the  property 
llened  up<m.  and  that  the  notice  was  so  de- 
ficient that  It  did  not  put  him  upon  further 
inquiry.  Section  6946  further  provides  that 
it  shall  be  conclusively  presumed  by  the 
court  that  a  party  purchasing  tiie  property 
llened  upon  within  30  days  given  to  the 
daimant  wha«ln  to  file  his  lieu  Is  not  an  In- 
nocent third  party,  and  that  he  has  not  be- 
come a  bona  fide  owner  of  the  property 
llened  upon,  unless  it  shall  fortber  appear 
that  he  had  paid  full  value  for  the  property, 
and  has  seen  that  the  purchase  money  has 
been  applied  to  the  payment  of  the  bona  fide 
Hens  upj>n  the  property.  No  aaxb  (dalm  im 
put  forward  In  this  case. 

There  are  no  recitals  in  the  judgment 
showing  the  appearance  or  service  on  any 
member  of  the  Western  Shingle  Company  but 
the  appellant  That  company  Is  a  partner- 
ship composed  of  the  persons  mentioned  In 
the  Judgment  Omitting  the  recitals  in  the 
Judgment  It  is  as  follows:  "It  Is  hereby  or- 
dered and  adjudged  that  the  plaintUF,  James 
Livingston,  do  have  and  recover  of  and  from 
the  defendants  John  Lovgren,  Chas.  Johnson, 
Chas.  Nelson,  Chas.  Severn,  N^s  Qradeln, 
Peter  Johnson,  and  Chas.  Ebstrain  the  stun 
of  two  hundred  and  sixty-seven  dollars  and 
forty-five  cents  r|267.«),  together  with  their 
costs,  to  be  taxed  by  the  clerk,  and  that  this 
judgment  may  be  satisfied  out  of  the  Joint 
property  of  said  defendants  last  named,  or 
the  separate  property  of  the  said  defendant 
John  Lovgren."  The  objection  Is  made  that 
the  Judgment  is  void  in  no  far  as  it  adjudges 
that  the  amount  due  the  respondent  may  be 
satisfied  out  of  the  Joint  property  of  the  part- 
n^bip.  This  depends  upon  the  qnestlon.  is 
this  an  action  based  on  contract  or  is  It  an 
action  for  a  tort?  Our  law  provides:  *1t  the 
action  is  against  the  defendants  Jointly  In- 
debted npon  a  contract  be  may  proc<eed 
against  the  defendants  served  unless  the  court 
otherwise  directs;  and  If  he  recovers  jadg- 
ment  it  may  be  entered  against  all  the  de- 
fendants tbtw  jointly  Indebted  so  far  only  as 
it  may  be  enforced  against  the  Joint  property 
of  all  and  the  separate  property  of  the  de- 
fendants served."  Sectlcm  48S1,  Balllnga'a 
Ann.  Codes  &  St  It  fully  appears  from  the 
testimony  in  tills  case  that  the  appelant 
in  purchasing  the  cedar  logs,  was  acting  for 
and  on  behalf  of  the  Western  Sblngle  Com- 
pany, of  which  he  was  a  mefiiber,  in  the  ordi- 
nary course  of  business  of  the  firm,  and  that 
the  partnership  converted  the  logs  into  sbin- 
glee,  and  destroyed  Hieir  identity.  The  stat- 
ute tinder  which  tbls  action  Is  iHVUght  is  as 
follows:  "Any  person  who  sball  tioign.  In- 
jure or  destroy  or  who  shall  render  difficult 
uncertain  or  Impossible  of  Identification  any 
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sawlogs,  apars,  pUee,  shingles  or  othor  tim- 
ber upoD  which  there  is  a  Ueo  as  h^eln  pro- 
vided, without  the  express  consent  of  the 
person  entitled  to  snch  Hen,  ahall  be  liable 
to  the  Hen  holder  for  the  damages  to  the 
amount  secured  by  bis  Hen,  and  it  being 
shown  to  the  court  in  the  dvU  action  to  en- 
force said  lien.  It  shaU  be  the  duty  of  the 
■  com*t  to  enter  a  jperaonal  judgment  toe  the 
amoont  In  such  action  against  the  said,  per- 
son, provided  he  be  a  party  ta  such  action, 
or  the  damages  may  be  recovered  by  a  civil 
action  against  such  pawin."  Section  5^, 
Ballhiger's  Ann.  Codes  &  St  It  is  now  gen- 
erally held  In  this  country  that  If  one  wrong- 
fully converts  anotbv's  prt^eriy  the  injured 
party  may  sue  him  as  a  wrraigdoer,  or  he  may 
walre  the  tort,  and  recover  the  value  of  the 
property  as  on  an  Implied  contract  15  Am. 
&  Eng.  £dc.  Law,  St  1113-1116;  Janea  v. 
Buzzard.  13  Fed.  Cas.  344  (No.  7,206a);  Bob- 
erts  V.  Evans,  43  CaL  380;  Railroad  C&  v. 
Chew,  67  lU.  378;  Flquet  v.  Allison  (Mich.) 
86  Am.  Dec.  M;  Fanaoo  v.  Llnsley.  20  Kan. 
235;  WaUter  v.  Duncan,  68  Wis.  824,  32  N. 
W.  689.  We  see  no  reason  why  the  same 
IffiQclple  should  not  apply  in  this  case.  Un- 
der section  4945,  supra,  It  will  be  seen  that 
if  the  purchaser  purchasing  logs  On  wblcb 
there  is  a  lien  within  the  30  days  wtilch  the 
claimant  has  to  £le  his  lien  falls  to  see  that 
the  purchase  money  Is  appropriated  to  the 
satisfaction  of  the  liens,  he  is  liable.  Under 
this  section  it  was  lawful  for  the  appellant 
to  purchase  the  logs  tor  their  full  value,  and 
apply  the  proceeds  to  the  Hen  claims.  Full 
value  ($540)  was  paid  for  the  logs  to  Veazle, 
one  of  the  Arm  of  Veazle  &  Yantis.  The 
appellant  neglected,  however,  to  see  to  the 
application  of  the  proceeds.  Having  so  neg- 
lected, the  law  Implies  a  contract  on  his  part 
to  pay  the  lien  claimant  the  amount  of  his 
lien,  up  to  the  full  value  of  the  logs.  The 
law  Imposes  upon  him  fhis  duty.  This,  then, 
being  an  action  upon  a  contract  implied  by 
law  under  section  4881,  supra,  it  was  proper 
to  enter  judgment  against  ad  the  partners 
composing  the  firm  of  the  Western  Shingle 
Company,  conditioned  that  the  same  should 
be  enfMxred  against  the  Joint  partnership 
property  and  the  separate  property  of  the 
appellant  No  doubt  that  was  what  was  in- 
tended by  the  judgment  entered,  and  this 
judgment  can  be  so  enfco'ced.  But  no  exe- 
cution will  He  thereon  against  the  separate 
proiJerty  of  any  of  the  partners  except  the 
appellant 

We  do  not  think  that  the  evidence  a\xp- 
ports  the  contention  of  the  appellant  that  the 
respondent  bas  been  paid  In  part  out  of  the 
flr  lo^  sold  to  Duggan  and  the  Bell  Nelson 
Mill  Company.  The  proof  independent  of  the 
judgment  roll  in  the  case  of  the  respondent 
agahist  Veazle  &  Yantis,  introduced  in  evi- 
dence, establishes  the  fact  that  Veazle  & 
Yantis  were  Indebted  to  the  appellant  when 
he  quit  work  on  the  logs,  for  the  work  done 
thereon,  in  the  sum  of  $202.45.   The  said 


judgmwt  roll  eetaUlshes  tibe  fact  that  this 
dalm  was  reduced  to  judgment,  and  a  lien 
established  on  all  of  the  logs,  amounting  to 
685,000  feet  put  into  Useless  Bay.  It  was 
tills  lien  that  the  Western  Shingle  Company 
destroyed  to  the  extent  of  133,000  feet  of 
cedar.  In  the  absence  of  a  showing  to  the 
contrary,  we  think  these  facts  are  sufficient 
to  make  out  a  prima  fade  case  of  nonpay- 
ment Tbe  respondent  could  enforce  bis  lien 
against  the  whole  or  any  part  of,  the  logs  up- 
on which  he  performed  labw.  Section  5M3, 
BaUinger's  Ann.  Codes  &.  St 

We  hare  been  tmable  to  discover  any  suIh 
Btantial  «Tor  in  the  record.  The  judgment 
of  the  court  below  Is  13ieref ore  affirmed. 

HEAVW,  0.  J.,  and  FULLERTON,  HAD- 
LEY,  DUNBAR.  MOUNT,  and  ANDERS,  JJ.,- 
concur., 

(27  Wash.  397) 

CHISHODU  T.  SEATTI.B  BLBOTRIO  GO. 
(Supreme  Court  of  Washington.  Jan.  S,  1902.> 

8THBET  RAILROADS— NEOLIOENCB— INJURY  AT 
CROSSINO-BVIDBNCE— QUESTION 
FOR  JURY. 

1.  In  an  action  againBt  a  street  railway  for 
injuries  at  a  crosHing,  plalntifiF  testified  that 
when  he  started  to  cross  the  street  he*  did  not 
see  any  car  moving  iu  his  direction.  It  was 
shown  that  the  ordmary  rate  of  speed  of  cars 
was  10  miles  an  hour,  and  that  a  greater  speed 
than  12  miles  an  hour  was  prohibited;  that 
the  car  was  goins  from  IG  to  16  miles,  some 
witnemea  piadug  its  speed  as  high  as  20  miles; 
that  no  bells  were  sounded  or  warning  given; 
and  that  the  crossing  was  a  crowded  one.  The 
motorman  did  not  see  plaintiff  until  he  was 
within  30  feet  of  him.  and  testified  that  the 
car  could  not  have  been  stopped  in  left*  than  50 
feot  if  moving  12  miles  an  hour.  B^d,  that 
the  qumiou  whether  plaintiff  waa  guilty  of 
negligence  was  for  the  jury. 

2.  One  about  to  cross  a  street  car  track  is 
not  bound  to  look  and  listen,  in  order  to  be  free 
from  negligence. 

Appeal  from  superior  court,  King  county; 
George  Meade  Emory,  Judge. 

Action  by  W.  A.  Chlsholm  against  the  Seat- 
tle Electric  Company.  From  a  judgment 
in  favor  of  defendant  plaintiff  appeals.  Re- 
versed. 

Root  Palmer  &  Brown  and  G.  Ward  Ken^, 
for  appellant  Struve.  Alien,  Hngb^s  ft  Mc* 
Micken,  for  respondent 

DUNBAR,  J.  Acti<m  tor  damages  for  in- 
juries alleged  to  have  been  received  by  ap- 
pellant through  being  run  oyer  by  a  street 
car  owned  and  operated  by  respondent  At 
the  dose  of  plaintiff's  testimony  the  defend- 
ant challenged  the  sufficiency  of  the  same 
and  moved  for  Judgment  in  its  favor.  The 
motion  was  sustained  by  the  court,  and  this 
appeal  involves  the  right  of  the  court  to  sus- 
tain the  motion,  together  with  the  alleged  er- 
ror of  the  court  In  striking  oat  certain  testl- 
mouy. 

The  testimony,  In  ixlet,  shows  that  defend- 
ant has  two  car  tracks  on  Second  avenue  in 
the  city  of  Seattle  where  the  accident  occur- 
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red;  the  cars  rtmnlng  nortli  on  the  east  tracfc 
and  south  on  the  west  track.  The  tracks  are 
about  six  feet  apart,  running  parallel  with 
each  other.  The  avenue  Is  paved  with  brick 
where  the  accident  occurred,  and  for  several 
blocks  each  way;  the  street  crossing  being 
no  different  from  the  other  portions  of  the 
arenue,  and  It  being  the  custom  of  the  people 
to  cross  anywhere  and  everywhere  in  that 
vicinity.  The  testimony  also  shows  that  Sec- 
ond avenue  Is  one  of  the  principal  business 
streets  In  ,the  city,  and,  at  the  point  where 
the  accident  occurred.  Is  ordinarily  crowded 
with  pedestrians  and  vehicles.  The  testi- 
mony of  appellant  Is  to  the  effect  that  when 
he  left  the  sidewalk  to  cross  the  street  he 
looked  for  cars,  and  saw  two  going  south,— 
one  nearly  opposite  to  him,  and  one"  about  a 
block  away,— but  did  not  see  any  moving 
north.  He  then  proceeded  across  the  street  at 
an  ordinary  gait,  when  he  was  struck  by  a 
car  going  north,  and  run  over  by  said  car, 
which  crush^  his  leg,  necessitating  amputa- 
tion. We  cannot  understand  upon  what  the- 
ory the  court  took  the  case  from  the  Jury,  un- 
less upon  the  theory  that  It  is  negligence  as 
a  matter  of  law  for  a  pedestrian  to  fall  to 
look  and  listen  when  he  crosses  a  street  car 
track.  But  -fiiiB  court  has  uniformly  held 
that  the  rule'  which  In  that  respect  applies 
to  steam  railroads  does  not  apply  to  street 
cars.  The  rule  was  again  affirmed  In  a  case 
recently  decided  by  this  court,  viz.,  Burlan  v. 
Seattle  ESectrlc  Co.  (filed  Dec.  14,  1901)  07 
Pac.  214;  and  on  the  law  announced  In  that 
case  the  Judgment  In  this  case  would  have 
to  be  reversed  and  the  question  of  negli- 
gence  under  the  circumstances' submitted  to 
the  jury.  We  have  often  announced  the  rule 
that,  where  circumstances  are  shown  from 
which  different  conclusions  could  be  reached 
by  reasonable  men,  the  question  of  negligence 
Is  always  one  for  the  Jury,  and  that  the  Judge 
usurps  the  functions  of  the  Jury  and  commits 
error  when  he  substitutes  his  Judgment  for 
the  Judgment  of  the  Jury,  This  subject  was 
again  reviewed  at  length  by  this  court  In 
Mlschke  V.  City  of  Seattle  (decided  Dec.  16, 
1901,  not  yet  officially  reported)  67  Pac.  357. 

Respondent  relies  upon  the  case  of  Helber 
T,  RaJIway  Oo.,  22  Wash.  319.  61  Pac.  40;  but 
It  seems  to  us  the  cases  are  so  entirely  dis- 
tinct in  their  circumstances  that  they  may 
be  said  to  bear  no  relation  to  each  other.  It 
must  be  remembered  that  in  this  case  the 
plaintiff's  testimony  shows  negligence  on  the 
part  of.  the  defendant  It  shows  the  ordi- 
nary rate  of  speed  was  10  miles  an  hour, 
that  the  company  was  prohibited  from  run- 
ning cars  at  a  greater  rate  of  speed  than  12 
miles  an  hour,  and  that  the  car  which  in- 
jured plaintiff  was  running  at  a  much  higher 
rate  of  speed;  some  of  the  witnesses  testify- 
ing that  It  was  going  from  16  to  18  miles, 
and  some  of  them  that  It  was  running  at  the 
rate  of  from  18  to  20  miles  an  hour,  and  that 


no  bells  were  sounded  or  other  warning  giv- 
en. If  the  car  had  been  running  at  a  proper 
rate  of  speed,  the  accident  probably  wonld 
not  have  occurred.  At  least.  It  might  not 
have  occurred,  and  It  Is  a  well-e»tabli8bed 
rule  of  law  that  a  pedestrian  Is  not  charged 
with  the  negligence  of  street  car  operators, 
but  that  he  is  Justified  In  baaing  his  calcu- 
lations and  ordering  his  movements  on  the 
assumption  that  the  car  will  be  operated, 
not  only  In  conformity  with  local  laws  regu- 
lating it,  but  with  the  highest  degree  of  care 
and  a  due  regard  for  the  safety  of  the  travel- 
tng  public,  who  are  equally  with  It  entitled 
to  the  use  of  the  streets.  According  to  the 
testimony  this  car  came  dashing  down  a 
populous  street  at  an  unusual,  illegal,  and 
dangerous  rate  of  speed,  and  this,  coupK-d 
with  the  great  distance  the  car  ran  after 
striking  the  plaintiff,  and  the  testimony  of 
an  expert  as  to  the  distance  In  which  the  car 
could  be  stopped,  might  reasonably  present 

I  to  the  Jury  the  question  of  willful  n^ligence 
on  the  part  of  the  defendant.  The  evidence 
of  the  defendant,  in  answer  to  Interrogatories 
propounded  to  It,  shows  that  the  motorman 
did  not  see  t)lalntiff  until  he  was  within  30 
feet  of  him;  buC  he  ought  to  have  seen  him 

.  before  that.  It  must  of  necessity  be  the  duty 
of  some  one  on  a  car  to  look  out  on  the  trac^ 
ahead  of  the  car  for  a  reasonable  distance. 
The  motorman  says  that  the  car  could  not 
be  stopped,  even  when  traveling  at  the  rate 
of  12  miles  an  hour,  in  less  than  from  50  to 
75  feet,  and  yet  he  did  not  see  the  man,  who 
was  practically  on  the  track,  until  within  30 
feet  of  him.  Such  conduct  as  this  can  only 
be  Indulged  In  on  the  theory  that  the  strt>et 
car  owes  no  duty  whatever  to  the  pedestrltn, 
and  la  not  obliged  to  notice  the  pedestrian 
until  It  Is  too  late  to  avoid  running  blm 
down.  So  long  as  life  and  limb  are  esteemed 
of  more  value  than  rapid  transit  sucti  rights 
cannot  be  conferred  on  such  irresistible  and 
dangerous  engines  of  locomotion.  In  any 
event,  the  testimony  plainly  shows  that  the 
question  of  whether  or  not  the  plaintiff  was 
guilty  of  such  negligence  as  would  preclude 
him  from  recovery  should  have  been  submit- 
ted to  the  Jury.  Burlan  v.  Seattle  Electric 
Co.,  supra;  Mlschke  v.  City  of  Seattle,  svyn: 
Smith  V.  Trunk  Line,  18  Wash.  352,  51 
Pac.  400.  45  U  R.  A.  169;  Steele  v.  Hall- 
way Co.,  21  Wash.  2S7.  57  Pac.  820;  McQuil- 
lan V.  City  of  Seattle.  10  Wash.  464.  38  Rac 
1119,  45  Am.  St.  Rep.  799;  Traver  v.  Raihtwd 
Co.  (Wash.)  05  Pac.  284. 

We  will  not  discuss  the  other  errors  al- 
leged In  relation  to  the  striking  of  testimony. 
as  they  will  probably  not  occur  at  the-new 
trial;  but,  for  the  error  of  the  court  in  sub- 
talnlng  the  challenge  to  the  evidence,  the 
Judgment  Is  reversed. 

RHAVIS,  O.  J.,  and  WHITE,  MOU3«T,  AN- 
DERS, and  HADLBY,  JJ.,  concnr. 
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BBHBriT  80CUniB8-<;HAHOB  OP  BSNBRCX- 

aky-contract-fraui>-rul.bs  or 

SOCIVnr— EQUITIES— PLBUkDINO. 

1.  The  ben^darr  Id  a  benefit  Mdetx  certifi- 
cate baa  not,  la  Ui«  abwoc*  of  etmtract  wltb 
Inanred.  a  Tested  interest  therein,  preTentiag 
Cbanire  of  beneficiarr  by  insured. 

2.  The  ben^clarr  in  the  first  certificate  of  a 
benefit  aodetsr  cannot  avoid  a  aecoud  Cfrtificato 
«jliiiginy  the  beneficiary,  issoed  on  affidavit  of 
Iniared  that  the  first  certlScote'was  kwt,  when 
It  waa  In  the  beneflclar7*a  pomesBion.  thoosh 
the  mlea  of  the  eoetetr  provided  tliat.  In  ease 
of  change,  the  first  certificate  should  be  sut' 
rendered,  except  where  it  was  lost,  when  affida- 
vit shoold  be  made  to  this  effect;  these  provi- 
alouB  beinfc  for  the  benefit  of  the  society  only. 

5.  The  beneficiary  in  a  bwcfit  aodety  certifi- 
cate having  no  vested  Intwest  thetein.  fraud 
cannot  be  perpetrated  os  her  hy  dianpnc  the 
beneficiary. 

4.  No  apedal  equity  exlstii  in  favor  ot  tlie 
beoefidary  in  the  first  eeitiflcate  of  a  bea^t 
■odety,  as  against  that  in  the  second;  the  for> 
mer  being  the  wife,  and  the  latter  the  parents, 
of  Insured. 

6.  Fraud  cannot  be  pleaded  mere  gCDwal 
aTertnenta,  without  setting  forth  facta. 

A.  Insured  is  not  preveuted  from  changing 
ttc  benefidary  In  his  benefit  aode^  certificate, 
chough  sbe  ia  Ue  arlfe.  mnvly  because  he  paya 
the  assessments  with  conunnnity  property. 

7.  Though  insured  gives  a  benefit  sodety  cer- 
tificate to  the  beneficiary  with  Intent  that  It 
ahall  be  hers  absolotriy,  this  does  not  amount 
to  a  contract,  so  aa  to  prevent  his  dxauging 
tlie  beneficlaiy. 

Appeal  from  superior  coart,  Klnc  county; 
Boyd  J.  Tallman,  Jud;^ 

Action  by  Lydla  L.  Csde  agaJngt  the  Head 
Oamp,  Padfle  Jurisdiction,  Woodmen  of  the 
World,  and  othera.  Judgment  for  defend- 
anta.    Plaintiff  appeals.  Affirmed. 

Herbert  E  Snook  and  R  Wlnsor,  for  ap- 
Iiellaot  Hastlnga  A  Stedman,  for  respond- 
cotx. 

DUXBABf  J.  The  complaint  states,  tn 
sabetance,  that  Walter  Cade  and  Lydla  L. 
Cade,  the  appellant,  were  married  on  the 
lltb  day  oC  August  1806;  that  In  1898,  dur- 
ing sAid  coTerture,  said  Walter  Cade  became 
a  member  of  what  la  known  as  **Bome 
Csxnp^"  which  Is  a  lodge  or  camp  aubor- 
dloate  to  the  respondent  association,  and 
tbercnpoa  took  out  a  benefit  certificate.  No. 
S2,507,  In  the  said  Head  Camp,  Pacific  Ju- 
risdiction, Woodmen  of  the  World,  In  the 
cum  'of  92.000,  payable  to  bia  wife;  that  the 
certificate  was  delivered  by  him  to  his  wife 
and  left  In  her  possession,  and  be  never  ask- 
«d  her  for  It,  nor  requested  It;  that  the  aa- 
•easments  were  i>ald  by  him  with  communi- 
ty property;  that  afterwards,  without  any 
knowledge  on  the  part  of  his  wife,  he  clan- 
destinely procured  a  new  benefit  certificate 
l^f  representing  to  the  association  that  his 
former  certificate  was  lost,  and  swore  to  an 
afBdavIt  that  It  w&e  lost;  that  In  the  second 
c«tlflcate  bis  fathw  and  mothw,  Alfred  and 

*  Blearing  danM  Mareb  I,  ugi; 


Fannie  U.  Cade,  respondents  herelu,  were 
named  as  beneficiaries  in  the  sum  of  |1,000 
each;  that  Cade  and  his  wife  continued  to 
live  together  ontll  the  day  of  his  death, 
which  occurred  on  the  l&tb  day  of  Decem- 
ber. 1000;  that  the  wife  did  not  learn  of 
the  change  of  benefldaxy  until  ahe  applied 
for  the  benefits  under  her  policy,  when  she 
discovered  that  her  husband  had  substituted 
his  father  and  mothw  as  such  beneficiaries. 
Proof  of  death  was  fomlsbed  the  associa- 
tion, and  on  demand  It  refused  to  pay  the  In- 
surance to  the  widow,  bat  stated  that  It 
would  be  paid  to  the  tRtha  and  mother  of 
the  deceased.  The  widow  thereupon  brought 
this  Buit  In  the  equity  department  of  the  su- 
perior court,  King  county,  against  said  as- 
sociation and  said  Alfred  and  Fannie  M. 
Cade,  to  restrain  s&ld  assodatiw  from  pay- 
ing said  ¥2,000.  or  any  portion  thereof,  to 
said  Alfred  and  Fannie  M.  Cade;  to  dedare 
said  second  benefit  certificate  null  and  void; 
to  declare  the  first  benefit  certificate  In  full 
force  and  effect;  and  for  a  decree  that  she 
might  recover  from  said  association  the  sum 
of  ¥2,000.  wltb  her  costs.  She  alleged  that 
she  was  at  all  times  daring  her  msrrlage 
with  Walter  Cade  dependent  upon  him  for 
support  and  that  the  said  Alfred  and  Fan- 
nie Cade  were  not  In  any  wise  dependent 
upon  bim  for  Bupi>ort;  that  they  by  undue 
means  and  Influence  bad  caused  him  to 
change  the  benefldary  from  his  wife  to  them; 
that  said  change  was  not  his  own  Intelligent 
act  nor  effected  by  hts  own  volition;  that 
he  bad  made  a  false  affidavit  to  procure  said 
second  benefit  certificate;  that  he  had  not 
complied  with  the  constitution  or  by-laws  of 
said  association  In  any  respect  while  at- 
tempting to  effect  sold  change;  and  that  all 
of  the  assessments,  fees,  and  dues  had  been 
paid  by  blm  with  community  money,  the 
product  of  the  Joint  labor  and  efforts  of  said 
Walter  Cade  and  this  appellant  his  wife- 
Respondents  Alfred  and  Fannie  Cade  demur- 
red to  appellant's  second  amended  complaint 
upon  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  and 
the  court  sustained  their  demurrer.  Appd- 
lant  thn'eupon  decUng  to  stand  upon  said 
second  amended  complaint  and  refusing  to 
plead  further,  and  the  respondent  assocla* 
tlon  having  paid  the  sum  of  |2,000  Into  court 
to  abide  the  decree  of  the  court  Jndgment 
was  pronounced  and  entered  dismissing  said 
complaint  and  directing  the  clerk  to  forth- 
with pay  over  said  sum  of  $2,000  to  the  said 
Alfred  and  Fannie  Cade,  In  equal  parts,  al- 
lowing them  Judgment  against  appellant  for 
their  costs,  and  directing  execution  to  Issue 
th»efor.  From  such  Judgment  and  decree 
appellant  prosecutes  this  appeal 

The  assignment  of  error  Is  the  action  of 
the  court  In  sustaining  the  demurrer  to  the 
second  amended  complaint  The  contention 
of  the  appellant  Is  that  where  a  husband  in* 
sures  his  Ufe  In  a  benedt  society  for  the  ben- 
eflt  of  Us  wU<;  wltb  whom  he  continues  ts 
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live  until  bis  death,  and  the  asBessmaits  and 
dues  are  paid  by  blm  with  community  mon* 
ey,  be  cannot  deprire  ber  of  the  Insurance 
by  a  change  of.  boieficlary  without  her  con- 
sent, partlcnlariy  when  such  change  Is  In 
faTor  ot  mere  volunteera,  and  especially 
when  he  delivers  the  policy  of  benefit  certifi- 
cate to  her  and  makes  her  a  gift  of  It;  that 
in  such  Instance  she  becomes  rested  with  such 
an  Interest  In  the  same,  or  at  least  has' such 
equities  therein,  that  he  cannot  devest  her 
of  it  by  a  change  of  beneficiary  without  ber 
consent;  that  In  this  instance  the  by-hiws 
of  the  society  were  not  followed,  which  by- 
laws provide  that  If  a  member  at  any  time 
desires  to  change  his  beneficiary  he  shall  de- 
liver to  the  clerk  of  his  camp  hla  ben^t  cer- 
tificate with  written  InstructlcMis  Indorsed 
thereon  above  bis  signature,  stating  the 
change  desired  in  the  name  of  the  benefi- 
ciary, and  requesting  the  head  clerk  to  cause 
a  new  benefit  certificate  to  be  Issued  in  ac- 
cordance therewith,  or,  in  case  the  benefit 
certificate  la  lost,  destroyed,  or  beyond  the 
member's  etnitrol,  that  the  member  must 
make  an  aflOidaTlt  to  that  effect  waiving  all 
(daims  tmdw  the  old  certificate.  The  mahi 
que8tl(m  In  this  case  is  whether  the  beneA- 
clary,  In  tbls  Instance  the  appelant,  had 
Bach  a  vested  Interest  In  tiie  policy  aa  would 
prevent  the  Imnued  firom  revoking  It  or 
naming  a  new  ben^clary.  We  ttilnk  that 
she  had  not,  and  an  examination  ct  the  au- 
thfflltles  cited  by  the  appellant  convinces  ns 
that  sach  Is  the  case. 

Orimbley  r.  Harrold  (Cal.)  S7  Fac.  S58,  73 
Am.  St  Rep.  19,  the  first  case  cited  by 
appellant,  has  no  bearing  upon  this  case; 
tor,  while  It  was  held  that  the  benefldaEy 
had  such  an  interest,  It  was  because  there 
was  a  contract  agreement  to  that  effect  b&> 
tween  the  assured  and  tbe  braieficiary.  The 
testlmMiy  In  that  case  showed  that  the 
idalntlff  and  first-named  benefidaiy,  at  the 
request  of  the  assured,  left  her  home  In  Eng- 
land and  came  to  the  state  of  Gallfomla, 
where  the  assured  resided,  tor  the  purpose 
ct  caring  tox  him  In  sickness.  He  proposed 
to  make  some  provision  tor  her,  saying, 
amcms  other  things,  that  he  had  some  pa- 
pers he  wanted  her  to  have.  The  court 
foimd  Uiat  It  was  agreed  between  Shdton, 
the  assured,  and  the  plaintiff,  that  she 
should  thersAfta  pay  all  his  dues  to  said 
orda:  and  all  assessments  levied  by  It 
against  him,  that  she  should  be  the  bene- 
ficiary to  receive  the  said  sum  of.  $2,000  on 
the  same,  and  that  be  would  not  change  his 
certificate  In  that  behalf;  that  she  did  pay 
such  dues  and  undertook  her  part  of  the 
agreement  with  Shelttm,  cared  for  him,  and 
performed  her  promises,  except  as  prevent- 
ed by  Sheltoa  from  so  doing.  Under  such  .a 
state  of  affairs  the  court  would  naturally  en- 
force this  contract;  as  it  would  any  other 
contract  where  there  had  been  a  full  per- 
formance on  the  part  of  tbe  party  claiming 
Its  Miforcement. 


In  Maynard  v.  Yanderwerker  (Sop.)  24  N. 
Y.  Supp.  9S2,  it  was  held  that  where  a  per- 
son became  a  member  of  a  mutual  benefit  as- 
sociation under  an  agreement  with  the  per- 
son named  In  tbe  certificate  as  a  beneficiary 
that  the  beneficiary  was  to  pay  all  the  as- 
sessments, and  they  were  so  paid,  the  bene- 
flciaiy  acquired  a  vested  Intoest  in  tbe  cer- 
tiflcate,  and  the  membear  could  not  after- 
wards make  another  designation.  But  eren 
this  last  case  was  against  the  great  weigbt 
of  authority,  as  we  shall  hereafter  see. 

Supreme  Council  t.  McOlnness  (Ohio) '  53 
N.  E.  64,  comes  nearer  annooncing  tbe  rule 
sustaining  the  appellant's  oontmtfoB  tban 
any  other  cited,  although  this  case  vras  de> 
cided  more  on  the  technical  ground  that  tbe 
relationship  of  the  brother,  who  was  the 
claimant  under  the  last  certlflcato^  standing 
alone,  would  be  wholly  Insufficient,  not  fall- 
ing within  the  provisions  ot  the  charter 
which  designated  the  <da8se6  of  persons  to 
be  benefited,  and  It  was  h^  that  the  re- 
lation of  brother,  standing  alone,  would  be 
wholly  insufllcient  as  not  telling  within  tike 
term  **tsmlly.'*  Iftat  the  member  would  be 
without  power  to  select  as  a  beneficiary  one 
not  so  designated,  and  the  corpOTati<m  equal- 
ly wlthoQt  power  to  accumulate  a  fmid  for 
a  person  other  than  the  classes  so  named. 

in  Jory  v.  Sumreme  OonncU  (CaL)  88  Pa& 
624,  2ti  L.  B.  A.  783,  45  Am.  St  Bep.  17,  it 
was  decided  that  If  sound  equities  exiht  in 
favor  of  the  miglnal  ben^ciary  of  an  insur- 
ance certificate  the  insurer  Is  estopped  to 
sutratitute  a  second  beneficiary  wboee  status 
iM  purely  that  of  a  Tolnntew.  In  that  case, 
however,  the  claim  of  the  first  bai^ciazy 
was  not  sustained,  and  It  was  held  tbat  In 
the  absmce  oi  contract  tbe  payment  ot  In- 
surance assessments  by  tbe  ben^tdary  is 
gratuitous,  and  creates  no  equities  in  his  fa- 
Yor  which  are  available  against  one  after- 
wards substituted  as  beneficiary;  that  where, 
by  the  rules  of  the  insurer,  the  Insured  has 
a  right  to  make  a  substitution  of  benefi- 
ciaries on  surrendering  tbe  original  certifi- 
cate, equity  will  not  allow  a  beneficiary  who 
has  possession  of  the  certificate  and  refuses 
to  surrender,  with  Intent  to  prevent  such 
substitution,  to  profit  by  ber  own  wrong  In 
preventing  a  compliance  with  the  rules;  and, 
further,  that  where  the  by-laws  of  a  benefit 
Insurance  society  allow  the  insured  to 
change  the  boieflclary  In  th^  certificate  on 
surrendering  it  and  complying  with  certain 
rules,  and  the  insured  complied  with  all  the 
other  rules,  but  did  not  surrender  the  certifi- 
cate because  the  first  beneficiary  had  posses- 
sion thereof  and  refused  to  give  it  up,  equity 
will,  as  between  the  rival  beneficiaries,  con- 
sider the  rules  complied  with  and  the  sub* 
stltutlon  made.  In  this  case  it  is  evident 
that  the  requirement  that  in  case  the  bene- 
fit certificate  is  lost  or  beyond  the  member's 
control,  the  member  should  make  an  affida- 
vit to  this  effect  and  waive  all  claims  under 
the  old  certificate,  la  for  the  benefit  and  pro* 
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tectl<m  of  the  Boclety,  and  to  not  a  matter 
In  which  the  original  benefldary  la  interest- 
ed. The  first  proTtelon  to  that  he  shall  de- 
liver to  the  clerk  of  his  camp  hto  benefit 
certificate.  When  so  ddlvered,  as  a  matter 
of  course,  the  cwnpany  to  protected  from 
any  claim  under  snch  eerttflcate,  and  If  It 
to  not  delivered  the  othw  prortolon  Is  slm- 
idy  as  a  protecUim  agahist  a  4^1m  grow- 
tog  out  of  the  first  cwtificatei  and  If  the 
assnred  had  the  power  to  chai^  the  b^e- 
fictaiT  with  her  knowledge  and  wttiiont  hnr 
consult,  which  the  last  case  quoted  cmr 
firms,  the  fact  that  she  did  not  have  tlie 
knowledge  to  oC  no  lmportaDC&  80  that  we 
think  there  to  nottilsg  in  tbto  eonUaMai  in 
relatlMi  to  the  teUire  ot  the  assnred  {b 
strlefly  comply  with  tbe  by-laws  In  tbto  re- 
spect 

All  that  to  decided  In  Adams  Orai^ 
Lodge  (CaL)  S8  Pac.  914.  46  Am.  St.  Bep.  45, 
to  that  where  a  certificate  of  Insurance  In  a 
mutual  bowflt  assodatlon,  made  payable  to 
a  firm  to  whkA  inmred  to  indebted,  to  In- 
toided  by  all  parties  to  be  for  the  benaSt  at 
the  firm,  the  firm  will,  as  against  the  helm 
of  the  liuured,  1m  entlUed  to  the  i^moeeds  of 
the  c^tificate,  thongh  the  nominal  bene- 
flctary  died  before  the  insured.  A  reading 
of  fbin  case  slunra  CfmclusiTely  that  It  does 
not  bear  npw  tiie  qnesttoos  under  discnssini 
here. 

We  are  unaUe  to  Bee  Out  Ho^  t.  Su- 
preme Lodge  (CaL)  45  Pac.  1S5,  88  L.  S.  A. 
174,  sustains  In  any  way  the  appeltont's  ccm- 
tentton.  In  that  case  the  Insured  procured 
a  certificate  to  be  issued  in  the  name  of  hto 
first  wife,  tlie  mother  of  tite  riiOdrea  who 
are  parties  to  tiie  litigation,  and  uprai  bar 
death  a  cottficate  was  tosned  In  favor  of 
the  children.  In  the  course  of  time  he  maiv 
rled  again,  and  thweafter  surrendered  the 
CCTtlflcate  In  flivor  of  them,  and  caused  a 
certificate  to  be  issued  in  fovw  ot  hto  sec- 
ond' wlfe<  In  that  cas^  as  this,  it  was 
averred  that  the  cliaive  was  aecomidlshed 
with  frandulent  rejHvsentatlons,  undue  In- 
fiuKice.  and  duress  practiced  and  exercised 
np<m  their  fathw  by  hto  wife,  the  ^Intlfl 
to  the  case.  The  court  remarks  (and  the 
mnaA  might  be  antlled  to  tlUs  case):  "The 
qwtific  aTCrments  to  support  thto  diaige  are 
to  the  last  degree  meager  and  inconclmdve; 
but,  passli^  that,  nndor  an  assumption  of 
th^  sofltclency,  we  come  to  omslder  wheth- 
er a  cause  of  action  to  stated.  Defendants 
do  not  plead  any  contract  with  their  de- 
ceased fatbw,  or  any  spectol  eqidtieB  wUch 
would  deprive  him  of  tba  right  to  make  a 
ctenge,  but  stand  upon  the  ground  that  ttiey 
may  otmtest  be<ause  the  ^nge  was  ^o- 
cured  by  fraud.  But  if  It  was  a  fraud,  did 
they  hare  a  right  to  comptoln?  Clearly  they 
had  not,  unleea  either  contract  <a  In  law 
tb^  bad  some  vested  Interest  or  riiM  In  the 
certlScate  which  had  formerly  been  taken 
out  In  tlieir  favor.  They  claim  no  sufA  vest- 
ed interest  by  contract  If  It  eztots  at  aU, 


thai,  it  extoto  by  operation  of  law.  But 
such  rights  are  either  constitnti<aial  or  statu- 
tory, and  we  are  r«Cerred  to  no  tow  which 
secured  to  them  a  right  of  action  for  sndi  a 
cause.  If  iSiey  bad  a  vested  ri^t  in  titie  ctt<- 
tlflcato  as  such,  thai  the  insured  himsdf,  of 
hto  own  volltkra,  and  without  the  ftaudu- 
lent  contrivance  of  a  third  pnson,  could  not 
snbstitnte  a  new  beoeflctory.  But  this  is 
not  and  cannot  be  dalmed,  for  the  contract 
to  between  the  order  and  the  Insured.  The 
beneficiary's  interest  to  the  mere  expectaqcy 
of  an  incomi^eted  gift,  wbldi  to  revocable 
at  the  irill  of  the  lniin«d,  and  which  does 
not  and  cannot  become  vested  as  a  right  un- 
tU  fixed  by  bto  death."  It  is  claimed  by  the 
a]9dlaat  tbat  special  equities  exist  In  this 
case  which  a  court  of  equity  will  take  c<«- 
nlsance  of.  The  only  equltTi  howevw,  that 
to  pleaded,  to  the  fisct  ttat  the  txnt  benefi- 
ctoiy  named  was  the  wife  of  tbe  assured. 
That  fact  wonld  not  appeal  any  atrongv  to 
a  court  Dt  equity  than  would  the  rights  ot 
tbe  cUldren  a  deceased  wife,  who  was 
tbe  flnt  beneficiary  of  the  assured,  espeetol- 
ly  when,  as  in  thto  ease,  the  benefidarles 
undv  the  last  eertlficato  were  tbe  father 
and  mother  of  the  assured,  wfaUe  In  the  case 
Just  cltod  the  ben^dary  was  the  second 
wife  and  stepmoOi^  of  the  cbUdren  dalm- 

tDg. 

NcMher  do  we  tiilnk  tb»  quotation  dted  by 
appdtont  from  1  Bae  Ben.  80c.  1  289,  sus- 
tains her  contention,  bat  that,  on  the  con- 
trary. It  rather  opposes  It  3^t  author 
says:  "The  distinettois  between  tbe  ben- 
eflctory  orders,  or  sodetles,  and  the  regular 
life  insurance  companies,  nowhere  af^>ear 
more  plainly  than  when  we  consider  the 
righto  of  ttw  beneficiary  named  to  the  c^ 
tlflcato  of  policy.  Thto  to  because  of  tiie 
fimdamental  differences  In  the  contracts  of 
these  two  classes  of  organisations  which  we 
are  about  to  discuss  In  thto  place.  In  a 
policy  of  life  Insurance  the  undertaking  to 
with  ttie  assured,  and  the  stlpntoted  sum  Is 
payabte  to  him  npui  the  coutlng^cy  named, 
—the  ending  of  tlie  life  of  tbe  Insured.  Ow- 
ing to  the  form  of  tiie  Ofutract,  the  rl^ts 
of  tbe  person  to  whom  the  insurance  to  to 
be  paid  become  at  once  vested  whei  the 
pcdlcy  to  ddlvered,  and  cannot  be  altered  or 
affected  except  by  hto  consent  The  mem- 
ber of  a  benefldary  orguitoatlon,  on  the 
othw  band,  as  we  have  seen,  has  no  prop- 
erty Intnest  in  the  ^feaeat,  but  only  the  nak- 
ed power  of  designating  stune  one  to  re- 
ceive it  nils  designated  redj^oit  also  has 
no  property  nor  vested  righto  to  the  benefit 
because  hto  intoreet  Is  onitlngent  and  un- 
certain; the  power  of  the  member  to  re- 
voke the  appototment  and  substltoto  a  new 
benedary  being  specially  reserved  by  the 
laws  of  the  society,  which  laws  enter  into 
and  form  a  part  of  the  contract** 

Without  especially  reviawli^  the  other 
cases  cited  by  aweUant,  all  of  which  we 
have  oamined,  we  think  that  none  at  them 
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are  In  point  There  (b  a  dass  of  cases 
holding  that  the  beneflelary  cannot  be  chau- 
ged  after  the  death  of  the  assured;  but  that 
holding,  of  course.  Is  upon  a  different  prin- 
ciple from  the  one  involred  here,  and  the 
question  of  the  power  of  revocation  Is  not 
involved  In  such  cases.  This  case  could 
well  be  decided  under  the  rule  announced 
by  this  court  in  Thomas  v.  Grand  Lodge. 
12  Wash.  500,  41  Pac.  882.  where  the  distinc- 
tion between  the  interests  of  the  assured 
In  a  regular  life  Insurance  policy  and  the 
beneficiary  under  a  certificate  In  a  mutual 
benefit  society  was  pointed  out.  and  it  was 
held  that  in  the  former  a  rested  right  ob- 
tained and  in  tiie  latter  it  did  not  In  dia- 
cussing  a  certain  by-law  the  court  said: 
"If  this  was  properly  in  evidence,  there 
could  be  no  question  about  the  right  of  the 
member  to  so  control  the  benefit  that  the 
interest  of  the  beneficiary  named  in  the  cer- 
tificate would  be  only  one  of  ezpectaBcy; 
and,  even  if  It  was  not  in  evidence,  it  will 
be  presumed  that  he  had  full  right  to  con- 
trol the  bene&t  until  the  contrary  Is  made 
to  appear."  After  discussing  the  authori- 
ties pro  and  con  on  the  question,  tills  court 
ardopts'  the  rule  announced  by  Uie  supreme 
court  of  Indiana  in  Presbyterian  Mut  Assur. 
Fund  T.  Allen,  106  Ind.  5»3,  7  X.  E.  317, 
where  it  is  said:  "The  weight  of  authority, 
as  will  appear  from  an  ezamlDatlon  of  the 
cases  cited,  is  In  favor  of  the  general  doc- 
trine that  beneficiaries  may  be  changed  In 
cases  where  policies  like  the  one  before  us 
are  Issued  by  such  associations  as  the  pres- 
ent and  that  in  this  reject  such  policies 
are  not  governed  by  the  general  rule  which 
governs  ordinary  insurance  contracts."  Much 
more  is  said  by  the  court  in  support  of  the 
same  doctrine.  The  authorities  are  out- 
spoken and  overwhelming  to  the  effect  that 
the  beneficiary  has  no  vested  right  la  the 
certificate  and  that  the  assured  may  change 
it  at  will. 

In  Society  t.  Burkhart  (Ind,  Sup.)  10  N. 
a  79,  It  was  held  that  a  beneficiary  ac- 
quires no  -vested  rights  to  the  benefits  which 
are  to  accrue  upon  the  death  of  a  member 
of  a  mutual  benefit  and  charitable  associa- 
tion until  such  death  occurs,  and  that  a  mem 
ber  may  exercise  the  power  of  appoint- 
ment without  the  consent  of  such  beneficiary, 
and  without  restriction  other  than  such  as 
may  be  imposed  by  organic  law  or  the  rules 
and  regulati(His  of  the  society.  In  this  case 
it  was  also  allied  that  the  cancellation  of 
the  original  and  the  substitution  of  the 
new  certificate  In  its  stead  were  both  with- 
out the  knowledge  or  consent  of  the  plain- 
tiff, and  the  payment  by  the  plaintiff  of  all 
dues  was  also  alleged:  but  it  vras  held  that 
that  made  no  difference  In  the  right  of  the 
assured  to  change  the  beueficlary.  To  the 
same  effect  is  Grand  Lodge  v.  Kohler  (Mich.) 
63  N.  W.  SW,  and  Delaney  v.  Delaney,  175 
HI.  187,  51  X.  E.  9*J1.  In  the  latter  case 
th«  court  said:   "It  would  seem  to  follow, 


as  a  necessary  corollary  from  the  doctrine 
that  Uie  certificate  is  a  contract  between 
the  sok;iety  and  the  member,  and  not  between 
the  member  and  the  beneficiary,  that  the 
society  and  the  member  can  modify  or 
change  their  contract  in  any  way  satisfac- 
tory to  themselves,"— holding  that  It  wait 
only  an  expectancy  that  the  beneficiary  own- 
ed In  the  certificate  prior  to  the  death  of  the 
assured,  and  that  it  was  Immaterial  wheth- 
er or  not  the  requirements  of  the  by-laws 
upon  the  subject  of  changing  the  beneficiary 
were  complied  with;  that  the  memtier  and 
the  society  had  the  right  to  waive  a  com- 
pliance and  agree  upon  any  new  beneficiary 
In  any  manner  satisfactory  to  both  those 
Arties,— citing  Bac.  Ben.  Soc.  &  Ins.  %  308, 
^lawn  V.  Chew.  GO  Tex.  532,  Martin  v. 
Stubbings,  120  III.  387,  18  X.  E.  057.  9  Am. 
St.  Rep.  620,  and  Society  v.  Lupoid.  101  Ta. 
111. 

In  Moan  v.  Normlle  (Sup.)  5C  N.  Y.  Su;^ 
330,  it  was  held  that  a  member  of  a  ben- 
eficial association,  whose  certificate  was 
made  payable  to  his  wife  and  was  in  her 
I>o8ses8iou,  perpetrated  no  fraud  on  her  by 
having  another  sidistituted  as  beneficiaiy 
without  surrendering  the  certificate;  the 
member  having  a  right  to  make  a  change 
without  her  consent,  and  the  assoclatlcfti  the 
power  to  waive  the  surrender  which  was 
required  by  Its  constitution.  To*  the  same 
effect  are  Hlschl  v.  Clark  (Iowa)  47  X,  W. 
78,  10  L.  R.  A.  841,  and  Barton  T.  Associa- 
tion, 63  X.  H.  535,  3  Atl.  G27. 

It  will  be  borne  In  mind  that  all  the  cases 
above  mentioned  are  cases  where,  as  in  this 
Instance,  the  wife  was  the  first  beueficlary, 
and  a  new  beneficiary  had  been  appL>lnted 
by  the  assured,  so  that  the  equities  which 
are  claimed  by  the  wife  in  the  case  at  bar 
apply  as  well  In  the  cases  cited;  the  dr 
cumstances  in  all  the  cases,  of  cou  se  be- 
ing more  or  less  different  But  tht  ouly 
equitable  circumstance  pleaded  and  cou'teod- 
ed  for  In  this  case  Is  the  fact  that  the  first 
beneficiary  was  the  wife  of  the  assured. 

So  far  as  the  allegation  in  the  complaint 
of  fraud  Is  concerned,  it  Is  not  definite 
enough  to  be  maintained;  no  circumstances 
being  pleaded  to  support  the  conclo^ 
pleaded.  It  Is  a  mere  general  av^ment 
without  setting  forth  any  facts  upon  which 
the  averment  Is  predicated-  9  Am.  &  Qif- 
Enc.  Law,  686,  637.  In  addition  to  this.  If 
there  was  no  vested  right  in  the  appelloBt 
no  fraud  could  be  perpetrated  upon  her  by 
changing  the  beneficiary.  Hoeft  v.  Supreme 
Lodge  (Cal.l  45  Pac.  185.  33  L.  R  A.  174. 

The  fact  that  tlie  beneficiary  paid  the  as- 
sessments from  community  pn^rty  does 
not  deprive  the  assured  of  the  right  to 
change  this  certificate  to  a  new  benefldtry, 
and  would  not  deprive  him  of  it  under  the 
authorities,  even  If  the  beneficiary  had  paW 
the  assessments  herself.  In  Association  t. 
Tolles  (Conn.)  40  Atl.  448.  it  was  hdd  that  a 
beneficiary  ot  an  lusurance  policy  has  no 
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vested  Interest  In  the  policy  prior  to  the 
insured's  defttb,  even  though  he  pay  dues 
on  the  policy  -with  the  expectation  of  shar- 
tnj;  the  benefits.  In  Association  v.  Bunch, 
109  Mo.  560.  19  B.  W.  25,  it  was  held  that 
the  right  of  the  member  to  change  the  ben- 
eflciory  without  the  latter's  consent  Is  not 
affected  by  the  fact  that  snch  benefldary 
has  paid  the  assessments  and  has  possession 
of  the  certificate.  To  the  same  effect  are 
many  others  cases  too  numerous  to  re- 

It  l8  Insisted  by  ttie  appellant  that  the 
statement  In  the  complaint  that  the  Insur- 
ed gave  the  certificate  to  her  with  the  In- 
teat  that  It  shonkl  be  bers  absolutely  brings 
the  case  within  the  rule  announced  In  cases 
wb^-e  contracts  were  made  between  the  lo- 
snred  and  the  bweflclary.  But,  eren  con- 
ceding that  Intent  In  a  civil  action  could  be 
pleaded  as  It  is  here.  It  falls  far  short  of 
an  allegation  of  a  contract,  and  amounts 
to  nothing  more  than  an  Intent  that  Is  ex- 
pressed In  a  will  by  the  testator.  In  snch 
Instance  It  must  be  the  Intent  that  the 
property  shall  go  where  It  Is  devised;  but 
it  will  not  be  questioned  that  the  testator 
has  a  right  at  any  time  to  revoke  the  will 
and  make  new  devtoees. 

We  think  that,  under  the  overwhdmlng 
weight  of  authority,  the  Judgment  In^thls 
case  must  be  affirmed. 

KEA^^S.  C,  J.,  and  WHITE,  MOUNT, 
AXDRKS,  FULLEBTOK,  and  HADLBY,  JJ., 
concur. 


(27  Wasb.  247} 

SECURITY  SAVINGS  Sc.  TRUST  CO.  v. 

HAOKETT. 

(i$uprmie  Court  of  Washiugtoo.   Jan.  8,  1902.) 

FORCIBLE    BNTRT   AND  DBTAINBR— SERVICE 
OP  SUMMONS  AND  COMPLAINT. 

2  Ballinger's  Ann.  Codes  &  St.  f  553^  re- 
lating to  forcible  entry  and  detaiuer  actions, 
and  providing  that  oo  filiuK  the  complaint  a 
anmmons  mnlBt  be  issued  theretfn  as  in  other 
cases,  states  the  theu  existing  law  a»  to  is- 
finflnre  of  aummooa  io  actions  generallj',  and 
inteodn  that  the  practice  shall  conform  to  the 
law  relative  thmto  in  other  cases  at  the  time 
of  issuance,  so  that  it  being  thereafter  provid- 
ed by  Laws  1893,  c.  127.  $  1,  that  civil  actions 
shall  be  commenced  by  service  of  summone. 
service  of  summons  and  complaint  in  forcible 
entry  and  detainer  before  filing  of  complaint 
is  good. 

Appeal  from  superior  court,  I^erce  county; 
W.  H.  SnelL  Judge. 

Action  by  the  Security  Savings  &  Trust 
Company  against  Geo.  L.  Hackett.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
flrmed. 

R.  H.  Land,  for  appelant  Parsons,  Par- 
sons &  ParstHM,  for  respondent 

DUNBAR,  J.  This  Is  an  action  under  the 
fwcible  entry  and  detainer  statute  (section 
Sfi3%  2  Baillnger's  Ann.  Codes  &  St.).  On  the 
801  day  of  May,  1801,  the  sheriff  <tf  Pleree 


county  served  upon  the  appellant  the  sum- 
mons and  a  c<V7  of  the  complaint.  On  the 
22d  day  of  May.  1901,  the  respondent  filed 
with  the  clerk  of  the  superior  court  In  and 
for  Fierce  county  its  complaint,  summons, 
and  proof  of  service.  From  this  it  will  ap- 
pear that  the  complaint  was  not  filed  with 
the  clerk  until  after  the  summons  in  the 
cause  was  Issued  and  served  upon  the  ap- 
pellant. The  appellant  appeared  specially. 
And  made  a  motion  to  quash  and  set  aside 
the  service  of  the  anmmons  and  complaint 
In  said  action  for  the  reason  that  said  pre- 
tended service  was  wrongfully,  improperly, 
and  prematurely  made.  This  motion  was  de- 
nied, to  which  ruling  the  sibilant  excepted, 
and  rested  upon  his  special  appearance.  The 
court  granting  an  order  of  default  against 
apiwllaut.  and  an  order  of  judgment  havinfs 
been  thereafter  rendered  against  afHpellant 
in  favor  of  respondent,  from  such  Judgment 
this  appeal  is  tak^. 

Theassignments  of  en-orare:  (1)  The  court 
erred  In  denying  appellant's  motion  on  his 
special  appearance  to  quash  and  «et  aside 
special  service  of  snmmons  made  In  said 
cause;  (2)  the  court  erred  In  taking,  assum- 
ing, and  entertalnhig^  jurisdiction  of  the  ap- 
pellant and  the  property  Involved,  and  In 
granting  the  re^xMidrat  a  judgment  In  said 
cause;  (3)  the  court  was  without  jurisdiction 
whatever,  and  the  order  of  Judgment  made 
was  absolutely  void.  The  essential  cont«i- 
tlon  Is  in  the  first  assignment;  for,  If  tlie 
court  erred  In  denying  tlie  motion  to  quash; 
it  follows  that  the  court  was  without  juria* 
diction,  and  the  judgment  was  void.  But  we 
think  the  motion  to  quash  was  propa>ly  de- 
nied. Section  5532,  mpn.  In  relation  to  for- 
cible entry  and  detainer,  provides  that  upon 
filing  the  complaint  a  summons  must  be  Is- 
sued thereon  as  In  other  cases;  and  it  Is 
contended  by  the  appellant  iAat  the  statute 
has  not  been  followed  In  this  case,  tor  the 
reason  that  the  ctnuplalut  should  have  been 
filed  before  the  summons  was  served.  Since 
the  enactment  of  the  statute  above  referred 
to.  the  law  In  relation  to  the  commencement 
of  civil  actions  has  been  c4ianged,  as  appears 
In  section  1,  c.  127.  p.  407,  Laws  1898,  which 
providm  that  civil  actions  in  the  several 
superior  courts  of  this  state  shall  be  com- 
menced by  the  service  ot  a  summons.  It  Is 
contended,  however,  by  the  appellant,  Qiat 
the  statute  In  relation  to  forcible  entry  and 
detainer,  being  a  special  statute,  la  not  af' 
fected  by  the  amendmMit  to  the  general  prac- 
tice act  and  that  the  law  which  is  In  exist- 
ence at  the  time  of  the  Issuing  of  the  sum- 
mons does  not  apjdy.  Section  5533,  Baillng- 
er's Ann.  Codes  &  St.,  iHWvides  that  the  sum- 
mons must  be  served  and  returned  in  the 
same  manner  that  summons  In  other  actions 
is  served  and  returned;  and  section  5644 
provides  that  "except  as  otherwise  provided 
In  tills  chapter  the  provisions  of  the  laws  of 
this  state  with  reference  to  practice  In  cii-il 
actions  are  applicaUe  to  and  constitute  the 
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rales  of  practice  In  tiie  pToceediDgs  mentloii- 
ed  In  this  cbapter,"— the  chapter  being  with 
reference  to  forcible  entr^  and  detainer.  It 
will  be  remembered  tliat  at  the  time  of  the 
passage  of  these  sections  the  suramoos  In  all 
actions  was  Issued  by  the  cleric,  and  coold 
only  Issne  npoa  the  filing  of  the  complaint, 
while  under  titie  later  acta  summons  Issues 
b7  the  attorney,  and  may  Issue  without  fll< 
Ing  the  complaint  So  that  section  6582, 
which  la  relied  upon  by  the  ai>peltant,  and 
which  provides  that  upon  filing  the  com- 
plaint a  summons  must  be  Issued  thereon  as 
in  other  eases,  was  cmly  an  expression  of 
the  law  io  relation  to  the  service  of  the  sum- 
mons generally,  and  was  in  no  wise  distinct 
from  such  general  proTlsions.  This  question 
has  been  decided  by  this  court  In  the  case 
of  State  T.  Parker,  12  Wash.  686,  42  Pac. 
113,  where  it  was  held  that  since  by  the  lan- 
guage used  in  the  special  act  the  legislature 
aaw  fit  to  provide  that,  as  to  the  method 
of  Issuing  the  summons,  it  was  desirable 
that  there  should  be  no  difference  between 
the  cases  arising  under  the  special  act  and 
those  under  the  general  taw,  it  was  but  rea- 
sonable to  suppose  that  they  referrett  to  the 
general  law  in  force  at  the  time  the  sum- 
mons was  to  be  Issued,  instead  of  that  In 
force  when  the  act  was  passed,  and  sustain- 
ed a  summons  that  was  Issued  by  the  attor- 
ney for  the  idalntlff.  as  provided  for  by  the 
practice  act  in  force  at  the  time  it  was  is- 
sued, instead  of  by  the  clerk  of  the  court,  as 
required  when  the  f<»vlble  entry  and  detain- 
er act  was  passed.  In  addition  to  this,  the 
appellant  has  no  substantial  grievance,  for  a 
cc^y  of  the  summons  and  complaint  was 
served  upon  him,  and  he  cannot  have  been 
injured  or  prejudiced  by  the  fact  that  tiie 
complaint  wa^  not  filed  until  after  the  Berv- 
Ice  of  the  summons  and  complaint  upon  him. 

The  jndgmcDt  of  tlie  loww  court  will  be 
affirmed. 

REAVIS.  a  J,,  and  WHITEt,  MOUNT.  AN- 
DERS, FUU^ESTON.  and  HADLBT,  J3^ 
eoDcur* 


(T  Wuh.  864) 

STATE  T.  PHILLIPS.* 

(Suprems  Court  of  WashingtOD.   Feb.  1902.) 

XNPORHATION— TARIANCB  PROM  PROOF— IN- 
STRUCTIONS. 

1.  Balllnger's  Aon.  Codes  A  St.  |  6SC0,  pro- 
vldea  that  aa  information  for  larceny  of  mon- 
ey, bank  notes,  etc,  need  only  allege  tbe  lar- 
ceny **to  be  of  money,  bank  notes,"  etc,  "with- 
out spedfying  number,  denomination,  or  kind 
thereof."  Held,  that  an  information  charging 
the  larceny  of  lawful  money  of  the  United 
States  was  not  supported  by  pnxtf  of  a  theft 
of  Canadian  bills. 

2.  TestimonT  that  one  or  two  (5  and  sl:t  or 
seven  $10  bills  were  also  stolen,  without  de- 
scribing the  bilEi  in  any  manner,  does  not  snffl- 
dently  show  that  "lawful  moiuy  of  the  United 
States"  above  the  value  of  $80  was  taken, 
and  therefore  does  not  support  the  Information. 

S.  Where  aa  information  for  grand  larceny 
diargfls  that  defendant  stola  "lawful  money  of 


the  United  States,**  av  Instruetloii  that  **tfa» 
property  alleged  to  have  i>een  taken  •  •  • 
consists  of  certain  Canadian  bills,"  and  that 
It  was  for  the  jury  to  determine  whecbw  the 
Canadian  bills  were  feloniously  taken,  was  ec^ 
roneoos,  as  assuming  that  defendant  was  tried 
on  a  charge  outside  the  information,  and  as* 
thorizing  a  convlt^on  on  such  assumption. 

Appeal  from  superior  court,  Snohomish 
county;  Frank  T.  Reld,  Judge. 

Thomas  Phillips  was  convicted  of  larcenya 
and  appeals.  Reversed. 

Silas  U.  Shipley  and  Denney  ft  Hnlbert 
top  appellant:  Waltsr  S.  IPuHoiit  for  tbt 

State.  < 

RBAVIS,  a  t.  Th«  defendant  was  con- 
victed of  the  crime  of  larceny,  and  sen- 
tenced to  10  years*  Imprisonment  The  In- 
formation chained  grand  larceny  In  the  t6k- 
lowhig  form:  "That  he,  the  defendant.  In 
King  county,  state  of '  Washington,  on  the 
6th  day  of  July,  A.  D.  1899,  tbe  personal 
goods  and  property  of  F.  W.  Miller,  consis^ 
Ing  of  three  hundred  and  eighty  ^330)  dol- 
lars In  lawful  money  of  tbe  United  States^ 
of  the  valne  of  three  hundred  and  eighty 
(9380)  dollars  in  lawful  money  of  the  United 
States,  did  wUlfuUy,  unlawfully,  and  feloni- 
ously take,  steal,  and  carry  away."  The 
verdict  of  the  jury  found  "the  defendant, 
Thomas  Phillips,  guilty  aa  charged."^  At  tbe 
trial  the  evidence  describing  the  property 
stolen  was  ^ven  by  the  jHvsecuttng  witaess; 
Miller.  Miller  stated  that  he  had  In  a  paper 
package  In  the  inside  pocket  of  bis  vest 
three  9100  Canadian  bills,  one  or  two  96 
and  six  or  seven  flO  bills,  without  descrll^ 
ing  tbe  latter  bills  in  any  manner.  The  evi- 
dence aUo  tended  to  show  that  the  defend- 
ant. In  connection  with  two  others,  stole 
the  package  with  the  Canadian  and  other 
bills  from  tbe  prosecuting  witness.  Hie  rec- 
ord has  been  carefully  examined,  and  no 
further  or  more  specific  description  of  the 
money  contained  In  the  package  stolen  can 
be  gathered  from  the  testimony.  Tbe  state- 
ment of  the  prosecutlug  attorney  in  opening 
the  case  before  the  jury  was  that  defendant 
feloniously  stole  and  carried  away  SS80  law- 
ful money  of  tbe  United  States,  of  the  value 
of  fSSO  lawful  moDe7  of  the  United  States, 
the  personal  property  of  another.  The  court 
gave  the  following  instruction,  to  vrhl<^  ex- 
ception was  duly  taken  by  counsel  for  de- 
fendant: "The  property  alleged  to  have  been 
taken  and  carried  away  by  the  defendant  In 
this  case  conslsta  of  certain  Canadian  bills, 
said  to  have  the  value  here  in  this  country 
of  over  thirty  dollars.  It  Is  for  you,  gen- 
tlemen, to  determine  whether  or  not  the 
facta  in  this  case  are  that  this  property 
—these  Canadian  bills— w^  felrailouslj  tak- 
en and  carried  away  from  the  prosecuting 
witness  at  the  time  alleged  In  tbe  Informa- 
tion. You  must  also  be  satisfied  that  tbe 
property  was  of  the  value  of  thirty  doUara." 
In  section  6S59.  Balltnger's  Ann.  Code*  * 
St,  It  Is  firoTldedt  **ln  an  Indlctmaat  «ff 
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in'rormatloD  for  larceny  or  embezzlement  of 
money,  bank  notes,  certificates  of  stock,  or 
valuable  securities,  or  for  a  conspiracy  to 
cbeat  or  defraud  a  person  of  any  such  prop- 
erty, It  is  sufficient  to  allege  the  larceny  or 
embe^ement,  or  the  conspiracy  to  cheat 
and  defraud,  to  be  of  money,  bank  notes, 
certificates  of  stock,  or  valuable  securities, 
without  specifying  the  coin,  number,  denom- 
ination, or  kind  thereof."  It  waa  said  In 
State  V.  Hanshew.  3  Wash.  St  12,  27  Pac. 
1029,  with  reference  to  an  objection  urged 
against  the  Information  that  It  did  not  state 
facts  sufficient  to  constitute  a  crime,  not 
made  until  after  conviction,  that  the  allega- 
tion "a  quantity  of  money  of  the  value  of 
$77"  18  sufficient.  It  is  apparent  that,  by  the 
provisions  of  the  above  section  the  term 
"money"  is  a  sufficient  description  when 
the  defendant  goes  to  trial  without  requir- 
ing a  more  definite  specification.  But  it 
seems  that  "money,"  as  used  in  the  statute. 
Is  lawful  money  or  legal  tender,  either  metal 
or  currency,  of  the  United  States.  It  tvUI 
be  observed  that  the  section  of  the  Code 
quoted  distinguishes  money  from  bank  notes, 
eertlficates  of  stock,  or  valuable  securities. 
Wbart.  Cr.  PI.  &  Prac.  (9th  Ed.)  g  190; 
Whart.  Cr.  Ev.  (9th  Ed.)  8  116a;  BIsh.  St 
Crimes,  |  346;  Lewis  v.  State  (Tex.  App.) 
12  8.  W.  736;  Otero  v.  Same  (Tex.  App.)  17 
8.  W.  1081;  Wade  v.  Same  (Tex.  Cr.  App.) 
32  8.  W.  772,  60  Am.  St  Rep.  31.  But  it 
wUl  be  observed  the  charge  In  the  Informa- 
tion Is  stealing  lawfnl  money  of  tbe  United 
States.  It  seems  that.  If  a  description  is 
specified,  and  thus  made  material,  in  the 
Information,  It  must  be  proven.  3  Rice,  Cr. 
Ev.  S  248;  1  Greenl.  Bv.  §§  63,  65;  State  v. 
Van  Cleve,  5  Wash.  642,  32  Pac.  461.  It  is, 
however,*  urged  by  connsel  for  the  state  that 
It  a^qwars  from  the  evidence  that  at  least 
lawful  money  of  the  United  States  above 
the  value  of  ^30  was  in  the  package  taken 
from  tbe  prosecuting  witness.  But  bb  sug- 
gested before,  we  have  not  found  sufficient 
evidence  to  sustain  this  contention.  It  is 
also  ni^ed  that  the  objection  of  variance 
between  the  proof  and  the  charge  in  the  in- 
dictment was  not  seasonably  made  by  de- 
fendant and  that  It  was  too  late  after  the 
Terdlct  to  raise  such  objection  upon  motion 
for  a  new  trial.  But  the  objection  to  the 
charge  of  the  court  was  seasonably  made. 
An  inspection  of  the  Instruction  discloses 
that  it  was  error.  There  was  no  Intimation 
in  the  information  or  in  the  statement  of  the 
IKX)eecating  attcHrney  that  defendant  was 
charged  with  stealing  Canadian  bills.  Ca- 
nadian bills  are  not  money  within  the  mean- 
ing of  Balllnger  (section  6859,  supra),  and 
cannot  under  the  most  expansive  and  sec- 
ondary definitions,  be  descrilwd  as  lawful 
money  of  the  United  States.  The  instruc- 
tion of  the  court  assumed  that  tbe  defend- 
ant was  tried  upon  a  charge  outside  the  In- 
formation, and  the  jury  were  authorized  to 
CQQTlct  upon  such  assumption. 
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The  judgment  is  reversed,  and  the  canse 
remanded  for  a  new  trial. 

PULLERTON,  MOUNT,  and  HADLEY, 
JJ.,  concur. 

(2r  WMb.  192) 

BLAIR  T.  METROPOLITAN  SAV.  BANK. 

(Supreme  Court  of  Washington.   Jan.  6,  1902.) 

CORPORATtONS— BUILDING  AND  UOAV  COMPA- 
NY—OFFIC  BRB— AUTHORITY— BY-LAWS- 
ABROGATION— AM  EN  D  U  E  NT. 

1.  Defendant  corporation  from  its  organiza- 
tion made  loans  and  sold  the  securities  though 
its  by-laws  fort>ade  the  transfer  of  any  mort- 
gage, except  by  vote  of  its  trustees,  and  for- 
bade the  loan  of  money  to  any  but  stockhold- 
ers.  Its  secretary  sent  a  telegram  to  plaintiff, 
stating:  "Have  gilt  edge  $14,000  loan  on  brick 
block,  8  per  cent.,  our  gnanurty."  Plaintiff  re- 
plied: "will  accept  mortgage  as  offered.  How 
mi^ch  shall  1  sendV"  and  on  reply  forwarded 
the  required  amount.  Defendant  made  the 
loan,  taking  to  itself  a  mortgage  and  note, 
which  it  assigned  to  plaintiff,  together  with  a 
written  guaranty.  The  mortgage  bore  date  one 
day  prior  to  that  on  which  defendant  informed 
plaintiff  what  amount  waa  required,  and 
OUO  was  advanced  thMvon  by  defendant  Ita 
boi^a  showed  in  all  only  $13,000  paid  to  the 
mortgagors.  Seld,  that  the  transaction  was 
a  loan  to  defendant  and  a  sale  by  It,  and  was 
not  a  loan  by  plaintiff  acting  through  defend- 
ant, and  therefore  that  defendant  was  liable  to 
plaintiff  on  a  substituted  obligation  given  in 
pursuance  of  its  guaranty. 

2.  After  the  execution  of  the  mortgajje,  de- ' 
fendant*B  by-laws  were  amended,  giving  it  pow- 
er to  engage  In  such  transactions,  and  on  de- 
fault by  the  mortgaffora  it  took  to  itself  the 
property,  assuming  the  payment  of  the  debt 
and  giving  Its  own  obligation  therefor.  Held. 
that  it  could  not  be  heard  in  a  court  of  equity 
to  plead  its  former  incapacity  as  a  defense  to 
its  obligation. 

3.  Inijepeudent  of  the  amendments,  the  by- 
laws were  abrogated  by  the  coutinnal  disregard 
of  than  by  tbe  officers,  acquiesced  in.  by  th« 
stockholders. 

Appeal  from  suportor  court  Kittitas  coun- 
ty; John  B.  DavldBMi,  Judge. 

ProceedbiKS  by  B.  Blair  against  tbe  Metro- 
politan Savings  Bank.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

Stiles  &  Nash,  for  appellant   T.  W.  Ham- 
mond and  B.  F.  Heuston,  for  respondent 

FULLERTON,  J.  The  respondent  who 
was  plaintiff  below,  brought  this  suit  against 
the  api)ellant  to.  recover  upon  a  promissory 
note  and  to  foreclose  a  mortgage  given  to  se- 
cure the  same,  covering  real  property  situate 
in  Kittitas  county,  in  this  state.  The  note 
and  mortgage  were  executed  by  the  appellant 
on  March  20,  1806.  were  in  the  usual  form, 
and  were  conditioned  for  the  payment  by  the 
appellant  to  the  respondent  of  $13,930  on 
June  1.  1S87,  with  Interest  at  8  per  cent,  per 
annum  until  maturity  and  12  per  cent,  there- 
after. The  appellant  was  incorporated  In 
July,  1S87.  under  the  name  of  "Tacoma  Build- 
ing &  Savings  Association."  The  objects  of 
its  Incorporation,  as  expressed  In  Its  articles 
of  incorporation  as  then  filed,  were:  "The 
transaction  of  a  general  savings,  loan,  real 
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estate,  and  Inijldlng  bu^ess,  and  for  tlie 
transaction  and  doing  of  all  matt^  of  bnsl- 
nesa  cognate  tberewltb,  Including  tbe  power 
to  execute  and  receive  mortgages  or  other 
securities  for  advances  of  money,  to  construct 
dwellings  or  other  buildings,  and  to  receive 
money  or  security  therefor,  and  to  do  and 
transact  such  other  business  pertaining  to 
me  general  objects  of  said  corporation  as 
hereinbefore  specified  as  may  be  designated  In 
or  ivovlded  by  the  by-laws."  The  t^-laws 
adopted  at  the  organization  of  the  corpora- 
tion contained,  among  others,  the  following 
proTl^ouB:  "(10)  •  *  *  No  transfer  or 
assignment  of  any  bond,  mottgage,  real  es- 
tate, or  other  security  bdonglng  to  the  asso- 
ciation shall  be  made,  except  by  vote  of  the 
board  of  trustees,  and  tiien  oily  by  an  Instru- 
ment  signed  by  the  president  and  secretary, 
with  the  seal  attached.  •  •  •  UB)  No 
person  ^lall  be  entitled  to  a  loan  from  this 
association  unless  such  petaou  is  the  owner 
of  at  least  one  full-paid  share.  <17)  When- 
ever the  funds  hi  the  treasury  will  warrant, 
and  two  or  more  bidders  are  present  and  bid- 
ding, one  or  more  loans  shall  be  made  to  the 
stockholder  who  will  give  the  highest  pre- 
mium at  auction  for  the  same,  in  such  man- 
ner as  the  trustees  shall  determine:  provided 
that,  as  the  principal  object  of  this  associa- 
tion Is  tbe  accumulation  of  savings  of  Its 
stockholders  for  the  purpose  of  building 
homes  for  their  benefit,  precedence  shall  be 
given  to  applicants  who  desire  the  erection 
of  dwellings.  *  *  *  a9)  The  trustees  shall 
not  make  a  loan  of  more  than  ¥1,500  to  any 
one  person  during  the  first  year  of  the  exist- 
ence of  this  corporation,  nor  more  tban  one 
loan  to  ai^  one  person  during  any  one  year." 
The  by-law  last  quoted  was  amended  In  Jan- 
uary, 1S88,  so  as  to  make  the  maximum  loan 
92,000,  Instead  of  ¥1,500.  While  the  by-laws 
as  amended  appear  to  have  remained  without 
a  subsequent  change,  the  articles  of  Incorpo- 
ration were  amended  on  Ai^il  8,  1898,  by  the 
filing  of  supplemental  articles,  by  which  the 
name  of  the  corporation  was  changed  to  its 
present  name,  and  the  article  relating  to  its 
objects  and  powers  made  to  read  as  follows: 
"The  objects  for  which  this  corporation  la 
formed  are  to  transact  a  general  banking 
and  saving  business;  to  buy,  sell,  negotiate, 
guaranty,  hypothecate,  and  discount  promis- 
sory notes,  dnafts,  bills  of  exchange,  war- 
rants, stocks,  and  other  securities  or  evi- 
dences of  debt;  to  buy,  sell,  negotiate,  guar- 
anty, bypothecate,  Issne,  and  register  bonds; 
to  receive  deposits  of  money  or  its  equiva- 
lent and  to  do  a  general  safe  deposit  busi- 
ness; to  buy  and  sell  exchange,  coins,  and 
bullion;  to  loan  money  on  real  estate  or  per- 
sonal securities;  to  acc^t  and  execute  trusts 
of  any  description  which  may  be  committed 
to  It  by  any  person  or  by  any  state,  county, 
municipal,  or  private  corporation,  or  by  the 
order  of  any  court;  to  act  as  agent  or  at- 
torney in  fact,  trustee,  receiver,  executor, 
admlnlstratw,  or  adminlstratmr  with  the  will 


annexed  of  any  estate,  or  guardian  of  tbe 
property  of  any  minor,  or  any  other  person 
under  legal  disability;  to  purchase,  hold,  Im- 
prove, lease,  and  sell  real  estate;  to  borrow 
money  or  securities  for  use  In  any  branch  of 
Ite  business;  to  ^ve  tbe  bonds  or  other  obU- 
gatJona  of  the  corpwatlon  as  security  tor 
money  or  securities  borrowed  by  the  corpo- 
ration, or  deposited  with  It,  or  for  t^e  faith- 
ful performance  of  any  or  all  trusts  commit- 
ted to  It" 

The  note  and  mortgage  In  suit  originated 
under  the  following  circumstances:  On  Xo- 
vembn  20,  1889.  tbe  secretary  of  tbe  appel- 
lant sent  a  t^egnm  to  the  respondent  who 
resided  at  Bucyms,  Ohio,  saying:  "Have 
gilt  edge  fotuleen  thousand  loan  on  brlek 
block  In  Ellensburg.  Land  worth  twdve 
thousand.  Owner  has  spent  thirteen  thou- 
sand cash.  Wants  loan  to  finish.  Eight  per 
cent,  our  guaranty.  Will  yon  take  It?"  The 
respondent  answered  In  tbe  same  maDoer, 
the  telegram  as  received  reading:  "Will  ac- 
cept mortgage  as  offered.  How  much  sbaU 
I  stand?"  which  the  respondent  corrects  by 
saying  that  the  last  word  was  written, 
"send."  Four  days  later  Post  tdegraphed 
the  amount  required  as  being  $13,830.  wbidi 
sum  the  respondent  remitted  by  mall  on  the 
same  day.  addressing  his  letter  to  Post  On 
December  2,  1880,  the  appellant  took  from 
Samuel  Kreidd  and  Pauline  Kreldel,  his 
wife,  of  Ellensburg,  a  note  payable  to  ItseU 
for  the  sum  of  $13,030,  and  a  mortgage  to 
secure  the  payment  of  the  note  on  the  prop- 
erty covered  by  the  mortgage  In  this  action. 
Tbe  appellant  assigned  this  note  and  mort- 
gage to  tbe  respondent  giving  bim  at  tbe 
same  time  a  written  instrument  of  guaranty, 
«ecuted  In  tbe  name  of  and  under  tbe  setl 
of  the  appellant  the  terms  of  which  tbe 
appellant  assumed  to  guaranty  the  paymoit 
of.  the  note  according  to  its  tenor  and  effect 
Tbe  makers  of  the  note  failed  to  pay  tbe 
same  at  maturity,  whereupw  the  respondeat 
demanded  payment  of  the  appellant  Tbe 
matter  came  before  tbe  board  of  trustees  itf 
the  appellant  on  August  26.  1895,  at  which 
time  the  following  resolution  was  adopted: 
"Whereas,  this  board  of  directors  has  lately 
ascertained  that  In  the  year  1880,  Linos  E. 
Post  and  E.  H.  Hatfield,  while  ofilcers  of  the 
Tacoma  Building  &  Savings  AssoclatlMi, 
without  the  knowledge  of  Its  board  ot  direct- 
ors, and  without  authority  of  the  said  hoard, 
In  tbe  matter  of.  a  loan  made  by  B.  Blair, 
of  Bucyms.  Ohio,  to  Samuel  Kreldel  of  El- 
lensburg, Wash.,  procured  the  making  ot  a 
note  for  $13,030.  and  a  mortgage  on  real 
property  securing  the  same,  by  said  Kreldel 
and  wife  to  said  Tacoma  Building  &  SaTlngt 
Assodntlon.  and  without  authority  of  saU 
board  assigned  said  note  and  mortgage  to 
said  Blair,  and  assumed  and  attempted,  with- 
out authority  of  said  board,  to  execute  and 
deliver  to  said  Blair  a  guaranty  of  the  pay- 
ment of  said  note  by  said  Tacoma  Building 
&  Savings  Association;  and  whereas,  afji 
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note  and  mortgage  are  now  past  due,  and  said 
Blair  Is  claiming  payment  of  tlie  same,  and 
demanding  that  this  corporation  make  good 
said  attempted  guaranty;  and  wbereas,  a 
defense  against  said  claim  and  demand  of 
said  Blair  woaid  involve  tlils  corporation  in 
litigatlMi  and  expense;  and  wbereaa,  It  Is 
believed  that  irlth  an  extension  of  the  time 
for  payment  of  said  note  and  mortgage, 
and  with  the  management  of  the  mortgaged 
I^perty  In  the  hands  of  tbls  corporation, 
the  mMtgaged  property  will  suffice  to  pay 
off  said  Indebtedness  and  all  costs  and  ex- 
penses; and  wbereas,  it  is  understood  by 
this  board  that  said  Blair  is  willing  to  ^ve 
a  reasonable  extension  of  said  note  and  mort- 
gage; and  whereas,  it  is  desired  that  there 
be  a  personal  Interview  with  said  Blair  with 
reference  to  the  matter  aforesaid:  Now, 
therefore,  be  Is  resolved,  that  T.  W.  Enos, 
vice  president  of  this  corporation,  be,  and  Is 
hereby,  authorized  to  proceed  to  Bueyrus, 
Ohio,  and  to  negotiate  and  arrange  with  said 
Blair  an  agreement  concerning  said  note  and 
mortgage,  which  shall  be  in  general  sub- 
stance like  the  annexed  draft,  but,  neverthe- 
less, said  Enos  has  full  authority  to  vary 
said  agreement  from  said  draft,  In  any  man- 
ner, ss  to  Its  substance  or  form,  which  he 
may  deem  advisable,  and  this  board  will 
ratify  his  action  In  the  premises."  Pursu- 
ant to  the  resolution,  the  T.  W.  Enos  there- 
In  named  visited  the  respondent  at  Bucyms, 
Ohio,  and  on  behalf  of  the  appellant  entered 
Into  an  agreement  with  him  in  which,  after 
reciting  the  execution  of  the  note  and  mort- 
gage^ the  guaranty  of  payment  thereof  by 
the  appellant,  the  fact  that  the  mortgage 
was  due  and  unpaid,  the  further  ,  fact  that 
tbne  were  numerous  Judgments  against  the 
Ereld^s  and  that  they  had  conveyed  the 
property  to  third  persons,  It  was  agreed  that 
the  reepondenrt  should  deliver  the  note  and 
mortgage  to  an  attorney. for  foreclosure  at 
the  expense  of  tbe  appellant;  that  at  the  sale 
of  the  premises  under  the  decree  of  fore- 
closnre  the  appellant  would  bid  a  sum  suffi- 
cient to  cover  the  judgment,  interest,  and 
costs,  or  In  default  of  such  bid  would  forth- 
with pay  to  the  respondent  a  sum  equal,  to 
any  deficiency  which  might  arise  through 
the  sale  of  the  property  to  any  other  bidder 
f«  a  less  sum;  that  upon  becoming  pur- 
diasera  of  the  property  it  would  pay  the  ac- 
crued Interest,  and  execute  to  the  respondent 
a  new  note  and  mortgage  (tf  the  same  tenor 
and  effect  as  the  former,  except  that  It  should 
be  payable  on  June  1,  1807;  that  the  appel- 
lant wonld.  pending  the  foreclosure  proceed- 
ings, pay  Interest  on  the  principal  sum  at 
the  rate  of  S  per  centum  per  annum,  and 
that  In  case  of  a  redemption  of  tbe  premises 
from  the  mortgage  sale  the  respondent  would 
accept  the  principal  sum  and  Interest  up  to 
that  time  In  fn)!  satisfaction  of  his  debt 
This  agreement  was  modified  by  a  supple- 
mental agreenient  executed  on  February  11, 
1886,  by  the  terms  of  which  the  respondent 


.  agreed  to  become  the  purchaser  at  the  fore- 
closure sale  and  assign  the  certificate  of  sale 
to  the  appellant,  and  this  to  avoid  "an  unnec- 
essary productlcm  and  handling  of  money 
and  expenses  by  way  of  sheriff's  commis- 
sions," which  would  be  necessary  If.  the  ap- 
pellant purchased  the  property  directly  at 
the  sale.  This  agreement,  as  modified,  was 
carried  out  by  tbe  parties,  and  resulted,  as 
we  have  said.  In  the  execution  of  the  note 
and  mortgage  In  suit  Immediately  on  the 
sale  of  the  *premlses  under  tbe  foreclosure 
the  appellant  took  possession  of  them,  made 
repairs  thereon,  procured  Insurance  therefor, 
and  'c<^Iected  tbe  rents  thereof.  It  also  paid 
the  Interest  on  tbe  note  sued  upon  until  No- 
vember 1,  ISOT.  It  was  shown  that  the  re- 
spondent was  a  stockholder  In  the  appellant 
corporation  at  tbe  time  of  the  assignment  of 
the  original  note  and  mortgage  to  him,  and 
that  he  liad  sent  the  appellant  other  moneys 
for  Investment  and  had  purchased  other 
mortgages  which  were  not  guarantied.  It 
was  also  shown  that  the  appellant  at  about 
the  time  of  the  sale  of  this  mortgage  to  the 
appellant,  had  sold  certain  mortgages  to  oth- 
er parties, 'guarantying  the  payment  of  the 
principal  and  Interest  Kreidel  was  not  a 
stockholder  in  the  appellant  corporation.  It 
stands  admitted,  however,  that  the  entire 
transaction  was  In  good  faith,  and  that  none 
of  the  persons  engaged  thrarein  were  guilty 
of  actual  or  intentional  fraud. 

The  learned  counsel  for  appellant  main* 
tain  that  the  appellant  did  not  and  could  not 
und»  Its  charter  and  by-laws,  loan  to  the 
Kreldels  any  money;  that  the  loan  made 
was  arranged  for  and  made  to  the  Kreldels 
by  tiie  respondent  himself.  Post  acting  mere- 
ly as  a  voluntary  agent  between  the  two; 
that  the  device  of  taking  a  note  and  mort< 
gage  to  appellant,  and  of  then  assigning  It 
to  respondent  with  a  guaranty  of  payment 
was  wholly  unauthorized  by  the  appellant 
and  was  t>eyond  Its  powers,  had  it  attempt* 
ed  so  to  do;  that  no  consideration  moved 
to  It  whatever;  that  the  subsequent  agree- 
ment by  which  It  assumed  directly  the  pay- 
ment of  the  debt  amounted  to  nothing,  be- 
cause' It  was  equally  without  conalderatlon, 
and  merely  a  device  to  perpetuate  tbe  orig- 
inal guaranty;  and,  finally,  that  the  respond- 
ent because  of  bis  position  as  a  stockholder 
In  the  corpcnvtlon,  was  bound  to  know  that 
Its  by-laws  expressly  forbade  the  transac- 
tion had  with  him,  and  he  cannot  therefore, 
claim  any  rights  as  an  Innocent  purchaser' 
of  tbe  note  and  mortgage  from  the  appel- 
lant Counsel,  however,  ctmcede  that  If  the 
appellant  had  on  hand  a  mortgage  which 
was  Its  own  pr<H>erty,  and  sold  It  to  the  re- 
spondent the  subsequent  acti<m  taken  by  Its 
board  of  tmsteea  would  have  amounted  to 
a  sufficient  ratification  of  the  act  of  selling 
to  rendw  it  liable  upon  the  note  and  mort- 
gage sued  upon.  The  trial  court  found  the 
main  question  of  fact  against  the  appellant's 
contention.  It  found  that  the  transaction  be- 
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tween  the  parties  was  such  as  upon  Its  face 
It  purported  to  be,  namely,  a  loan  by  the  ap- 
pellant  to  the  Kreldels,  and  a  eubseqaent 
sale  of  the  note  and  mortgage  taken  to  evf- 
deuce  and  secure  the  same  to  the  respond- 
ent. It  seems  to  us  that  this  is  more  In  ac- 
cord with  the  evidence  than  Is  the  view 
maintained  by  the  appellant.  This  was  not 
the  only  transaction  of  its  kind  in  which  the 
appellant  engaged.  From  Its  organization  it 
made  It  a  part  of  its  business  to  make  loans 
and  afterwards  sell  them.  The  Kreldel 
mortgage  was  the  eighteenth  on  its  Ust  of 
similar  transactions,  and  the  whole  number 
reached  142.  Certain  of  these,  as  we  have 
said,  it  guarantied.  The  note  and  mdrt- 
gage,  it  is  true,  bad  not  been  executed  at 
the  time  the  appellant's  secretary  Inquired 
of  the  respondent  whether  or  not  be  wouM 
take  the  loan;  but  it  fs  evident  that  the 
transactl<m  had  been  In  negotiation  before 
that  time,  and  was,  as  between  the  appellant 
and  the  mortgagors,  practically  closed.  The 
mortgage  was  executed  within  two  days  aft- 
er the  respondent  agreed  to  take  the  mort- 
gage, and  was  made  between  it&rtles  who 
lived  many  miles  apart,  and  beers  date  one 
day  prior  to  the  day  the  appellant  telegraph- 
ed the  respondent  the  amount  required  to 
take  up  the  loan.  The  appellant,  also,  ad- 
vanced to  the  borrowers  $5,000  on  the  loan 
prior  to  the  time  it  received  any  money 
from  the  respondent.  These  facts,  taken  in 
connection  with  the  fact  that  the  mortgage 
was  taken  in  -the  name  of  the  appellant,  the 
fact  that  it  was  engaged  tn  this  character 
of  business,  and  the  fact  that  it  iwofFered  to 
guaranty  the  payment  of  the  note  and  mort- 
gage as  an  Inducement  to  Its  purchase  by  the 
respondent  seem  clearly  to  point  to  the  con- 
clusion that  the  appellant  understood  that 
It  was  making  the  loan,  and  that  such  In 
fact  was  the  real  trnnsactlon.  As  against 
this  conclusion  one  of  the  chief  arguments 
of  counsel  Is  that  the  transaction  appears 
to  have  been  a  voluntary  one  on  the  part  of 
the  appellant.  We  do  not  so  read  the  evi- 
dence. While  It  Is  true  that  the  appellant's 
witness,  testifying  from  the  account  books 
of  the  appellant,  pointed  to  certain  entries 
In  them  from  which  he  apparently  sought  to 
convey  the  Impressl<m  that  the  appellant 
had  remitted  to  the  mortgagors  sums  equal 
to  the  face  amount  of  the  mortgage,  yet 
these  entries,  with  others  In  the  bocAs,  when 
taken  in  connection  with  the  witness'  expla- 
nations, show  very  clearly  the  contrary.  As 
we  have  said,  the  face  of  the  mortgage  was 
$13,030.  and  was  executed  on  December  2. 
1880.  On  December  Sth,  the  appellant  remit- 
ted to  the  Djortgagors  $5,000,  charging  the 
mortgage  account  with  $5.(«5,  and  applying 
the  difference  to  its  expense  account.  Sub- 
sequently, on  December  2eth.  It  remitted  to 
the  mortgagors  $8,000,  charging  the  mort- 
gage account  with  $8,895,  and  applying  the 
difference,  $895,  to  its  Interest  account. 
Vhere  Is  nothing  to  show  that  this  latter  sum 


was  afterwards  paid  over  to  the  mortgagors, 
and  we  think  it  not  only  represents  the  ap- 
pellant's profit  in  the  transaction,  but  tends 
to  explain  why  It  was  engaged  in  this  char- 
acter oC  business  In  contraroitlon  <t(  the 
rules  prescribed  by  its  by-laws.  It  Is  doubt- 
less true  that  the  appellant,  when  It  took  the 
loan,  had  no  Intention  of  carrying  it  itself; 
but  it  seems  equally  true  that  the  loan  would 
have  been  made,  had  the  respondent's  an- 
swer to  its  telegram  been  contrary  to  what 
It  actually  was,  and  that  the  bank  would 
have  carried  the  loan  until  It  could  have 
disposed  of  It  to  some  one  of  Its  other  cu»- 
tomers. 

This  view  of  the  evld«ice  renders  It  un- 
necessary to  discuss  the  legal  questions  sug- 
gested by  counsel  arising  from  the  other 
view.  It  was  clearly  within  the  corporate 
powers  of  the  appellant  to  make  a  contract 
of  this  character  after  the  amendment  of  Its 
articles  of  Incorporation,  even  if  It  was  not 
BO  before.  By  taking  to  Itself  the  property, 
assuming  the  payment  of  the  debt,  and  giv- 
ing its  own  obligation  therefor.  It  bound  it- 
self to  pay  the  debt,  and  cannot  now  be 
heard  In  a  court  of  equity  to  plead  its  for- 
mer Incapacity  as  a  defense  to  a  suit  up<Hi 
that  obligati(Hi.  Nor  Is  the  appellant  aided 
by  the  prohibitory  provisions  of  Its  by-laws. 
If  these  were  not  superseded  by  the  amend- 
ment to  the  corporate  articles,  they  certain- 
ly were  by  the  acts  of  the  corporate  officers 
acquiesced  in  by  the  stockholders.  Prom  the 
first  the  corporate  cheers  appear  to  havfc 
proceeded  In  utter  disregard  of  these  provi- 
sions, and  nonusage  of  a  by-law  by  the  cor- 
porate  officers,  continued  for  a  Buffident 
length  of  time  to  bring  It  home  to  tbe  sto^* 
holders,  will  work  Its  abrogatlMi. 

The  judgment  Is  affinoed. 

REAVIS,  C.  J.,  and  DUNBAB,  MOUNT, 
and  ANDERS,  JJ.^  concur. 


07  Wa«li.  M) 
BRINGGOLD  v.  CITY  OF  SPOEANB.  ■ 
(Supreme  Coart  of  Washington.  Jan.  7,  ISOCU 

MUNICIPAL  CORPORATIONS— POLICE  BOARI>- 
POWBR  —  POLICE  OFFICERS  —  8USPBN810I*- 
RULE8  OF  POLICE  DEPARTMENT— E VI DBNC8 
-ADMISSIBILITY  UNDER  PLEADINGS. 

1.  The  power  to  remove  or  suspend  a  mn- 
nicipal  officer  rests  with  the  gOTeming  bod/  of 
the  munieipallty,  and  cannot  be  exercised  bf 
au  individual  or  inferior  bonrd  unless  ^>ectficii- 
ly  granted:  and  hcDoe.  nnder  the  Spokane  dtj 
charter,  providing  that  iwlice  officers  may  be 
removed  by  the  board  of  police  in  certain  casei, 
SHch  board  has  no  power  to  suspend. 

2.  Where  a  police  board,  havinx  power  to 
suspend  police  officers,  passpd  a  rule  providing 
that  any  member  of  the  police  force  iniebt  be 
suspended  by  the  chief  of  police  with  the  «^ 
proval  of  the  board,  a  siispensiou  by  the  board 
without  the  consent  of  the  chief  wa-s  invalid. 

3.  In  an  action  by  a  police  officer  to  recofer 
his  salary  from  the  municipality,  printed  nun. 
delivered  to  plaintiff  as  a  part  of  the  nil«  of 
the  polif^e  departroent,  are  competent  evidence, 
thoiiirh  not  certified. 

4.  Where  the  complaint  in  au  actioa  hf  * 
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police  officer  for  bis  8alar>-  during  an  unanthor- 
laed  suspension  alleepc!  that  he  was  a  police  of- 
ficer during  BTich  suspension,  and  performed  all 
tbe  work  required  of  him,  evidence  tbat  he  at 
all  times  bela  Uioself  in  readiness  to  perform 
bis  work  was  admissible  under  the  allegations. 

Appeal  from  siqierior  court,  Spokane  conn- 
ty;  Leandor  H.  Pnthra,  Judge. 

Action  by  Otto  Bringgold  against  the  city 
of  Spokane.  From  a  judgment  In  favor  of 
plaintiff,  d^endant  ai^>eal8.  Affirmed. 

F.  M.  Dudley,  for  appellant  W.  S.  Lewis 
and  W.  F.  Townsoid,  tor  respondent 

BADLEHT,  J.  Hespoudent  was  a  police  of- 
flcer  of  the  city  of  ^okane,  and  while  act- 
ing as  such,  on  the  24th  day  of  March,  1809, 
charges  of  Improper  behavior,  Incompetency, 
and  inefficiency  were  filed  against  him  before 
the  board  of  police  of  said  city.  On  the  29tb 
day  of  March  thereafter  said  board  made  an 
order  suspending  him  from  duty  as  a  jrallce 
officer  unill  said  charges  should  he  heard  and 
determined;  the  suspension  to  take  effect 
March  30,  189».  Thereafter  said  charges 
were  heard  and  considered  by  said  board, 
and  on  the  14tb  day  of  September,  18G0,  an 
order  was  made  remoTlng  respondent  as  such 
police  officer.  Respondent  demanded  his  sal- 
ary tnm  the  city  for  the  time  between  the 
date  tbe  suspension  took  effect  and  the  date 
of  tbe  order  of  removal,  payment  of  which 
was  refused,,  and  this  action  was  brought  to 
recover  tbe  same.  The  complaint  alleges 
tbat  during  all  of  said  thne  tbe  respondent 
performed  all  tbe  duties  and  services  as  such 
police  officer  tbat  were  required  of  blm  by 
the  city  of  Spokane,  and  tbat  tbe  unpaid 
salary  for  tbat  time  amounts  to  |350,  for 
which  sum  Judgment  is  demanded.  A  trial 
was  bad  before  a  jury,  and  at  the  close  of  the 
evidence  tbe  respondent  challenged  the  legal 
sufficiency  of  the  evidence,  and  moved  the 
court  to  discharge  the  jury,  and  to  find,  as  a 
matter  df  law,  from  the  evidence,  tbat  re- 
ipondent  was  entitled  to  recover.  Tbe  mo- 
tion was  granted.  The  jury  was  discharged, 
and  judgment  entered  In  favor  of  respond- 
ent for  $350,  together  with  Interest  and  costs. 
The  city  has  appealed. 

It  is  contended  by  respondent  (1)  that  the 
police  board  had  not  the  power  to  suspend; 
and  (2)  that.  If  It  had  such  power.  It  was 
not  properly  exercised.  Referring  to  tbe 
powers  of  tbe  board  of  police  In  tbe  prem- 
ises, the  city  charter  provides  as  follows: 
"All  the  officers  and  men  upon  tbe  i>oIIce 
force  shall  hold  their  offices  during  good  be- 
havior, and  shall  not  be  removed  therefrom 
except  npou  charges  of  improper  behavior  or 
Inefficiency,  which  charges  shall  be  establl^- 
ed  to  tbe  satisfaction  of  the  board."  It  will 
be  observed  that  the  power  of  removal  by 
the  board  of  police  seems  to  be  contemplated 
by  tbe  language  of  the  charter  atwve  set 
forth.  No  reference,  however.  Is  made  to  tbe 
suspension  of  police  officers.  Appellant  In- 
sists tbat  the  power  to  remove  necessarily 


includes  the  power  to  suspend.  The  author- 
ities are  not  harmonious  upon  this  point. 
Appellant  cites  State  v.  Liugo,  26  Mo.  496. 
The  charter  of  tbe  city  k<1  St  Louis  was 
there  Involved,  and  the  following  power  was 
delegated  to  the  mayor  and  city  council  In 
the  following  language:  "To  regulate  the 
election  of  all  tbe  elective  city  officers,  and 
provide  for  removing  from  office  any  person 
holding  an  office  created  by  this  act,  or  by 
i  ordinance  not  otherwise  provided  for."  Laws 
1850-51,  p.  lOO,  art  3,  §  2.  The  court  held 
that  the  above  was  sufficient  authority  for 
tbe  city  to  pass  the  ordinance  providing  for 
tbe  suspension  of  an  officer.  Such  an  ordi- 
nance bad  been  passed,  and  by  Its  terms 
conferred  upon  tbe  mayor  the  power  to  sus- 
pend. This  power  was  exercised  by  tbe  may- 
or, and  it  was  held  that  tbe  power,  being  ex- 
pressly conferred  by  the  ordinance,  was  prop- 
erly exercised.  The  case  Is  therefore  not 
directly  In  point  here,  for  the  reason  that  uo 
express  power  to  Suspend  by  the  board  of 
police  is  included  In  the  charter  of  the  city 
of  Spokane,  as  above  stated,  and  no  ordi- 
nance appears  delegating  that  power  to  them. 
The  case  of  Westberg  v.  City  of  Kansas,  &4 
Mo.  498,  Is  also  cited.  That  case  Involved 
the  charter  of  Kansas  City.  In  tbe  opinion  Is 
tbe  following:  "The  seventh  section  of  the 
act  of  1870,  amending  and  revising  the  city 
charter  of  tbe  city  of  Kansas  (AAj.  ^ess.,  and 
Acts  1870,  pi  837),  authorizes  the  mayor  to 
suspend,  and,  with  tbe  consent  of  the  com- 
mon council,  to  remove,  any  officer  not  elect- 
ed by  the  people."  It  thus  appears  that  the 
power  to  suspend  was  expressly  conferred 
upon  tbe  mayw  by  charter,  and  the  case  Is 
not  an  authority  directly  In  point  here.  Still 
another  Missouri  case  Is  cited, — tbat  of  State 
V.  Police  COTn'rs,  10  Mo.  App.  4a  The  relator 
was  chief  of  police  of  tbe  city  of  St  Louis, 
and.  pending  n  hearing  upon  charges  filed 
against  him,  a  resolution  to  suspend  him  was 
offered  before  the  board  of  police  commis- 
sioners. Tbe  action  was  brought  to  procure  a 
-writ  of  prohibition  against  the  passage  of 
tbe  resolution.  The  writ  was  denied.  The 
petition  showed  tbat  the  commissioners  bad 
determined  to  postpone  the  hearing  uiwn  tbe 
charges  until  after  an  appeal  had  been  taken 
In  a  certain  judgment  of  tbe  St.  Louis  court 
of  appeals^  and  until  after  the  decision  of  the 
supreme  court  thereon.  It  was  contended 
by  tbe  relator  tbat  bis  suspension  under  such 
circumstances  was  an  unwarranted  exercise 
of  power,  since  bis  term  of  c^ce  would  ex- 
pire before  tbe  hearing  conld  be  had,  and  the 
resnlt  would  virtually  be  to  pass  judgment 
upon  blm  and  deprive  him  of  bis  office  with- 
out a  hearing,  ^nie  petition,  upon  Its  face, 
expressly  shows  that  the  power  to  suspend 
was  vested  In  the  commissioners  after  a  tri- 
al and  hearing;  and  tbe  court  (Served  that 
the  suspension  <rf  an  officer  pending  his  trial 
for  misconduct  so  as  to  tie  his  bands  for  the 
time  being  is  a  fair,  salutary,  and  often  nec- 
esaary  Incident  of  the  situation.   Tbe  case 
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u  tbereforr  mon  directly  In  point  bere  tban 
the  Missouri  cases  first  discussed.  We  have 
been  unable  to  find  that  the  case  was  review- 
ed by  the  supreme  court  of  Missouri.  Tb.9 
next  case  dted  by  appellant  Is  Mayor,  ete^  T. 
Fahm,  00  Ga.  109.  The  clerk  and  treasurer 
of  the  city  of  Brunswick  had  been  Indicted, 
at  the  prosecution  of  the  mayor,  for  forgery, 
and  a  true  bill  was  found  ag:alnst  blm  In  No- 
vember, 1875.  The  term  of  bis  official  Incum- 
bency expired  by  limitation  January  19, 1876. 
He  was  imprisoned  for  a  time,  and  another 
^ected  to  take  bis  place.  Upon  his  trial  for 
forgery  he  was  acquitted,  and  thereafter 
brought  suit  for  the  unpaid  portion  of  his 
wages  for  the  municipal  year  for  which  he 
was  elected.  On  appeal  the  snpreme  court 
held  that  tmder  the  facts  disclosed  In  the 
record  the  mayor  and  council  bad  t>e  right 
to  dispense  with  his  services,  and  to  elect 
and  employ  another  In  his  stead,  for  the  rea- 
son that  he  had  been  thrown  Into  prison,  and 
tiiereby  Incapacitated  to  discbarge  bis  official 
duties,  and  the  city  government  must  go  on, 
and  cannot  do  so  without  officers.  The  court 
observed  that,  If  he  was  maliciously  prose- 
cuted and  falsely  Imprisoned,  bis  remedy  was 
for  tort  against  the  wrongdoers.  It  appears, 
however,  that  he  was  regulariy  dismissed  aft- 
er  a  trial,  and,  the  judgment  not  baring  been 
taken  up  by  certiorari,  the  court  held  that 
he  was  ther*y  ctmclnded;  that  while  It 
was  true  he  was  acquitted  of  the  charge  of 
forgery,  yet  there  was  probable  cause  to  sup- 
port the  act  of  the  municipality  In  dismissing 
Mm.  Tbun  it  appears  that  the  office  In  that 
case  was  not  suspended  at  all.  but  was  reg- 
ularly removed  after  a  trial  by  the  mayor 
and  city  council.  The  last  case  cited  by  ap- 
pellant Is  that  of  Shannon  t.  City  of  Ports- 
month,  54  N.  H.  183.  A  police  officer  was 
tuspended  for  some  months,  and  aftNwards 
reinstated.  He  brought  suit  for  the  amount 
of  his  salary  during  the  period  of  his  sus- 
pension, and  It  was  held  he  could  not  recov- 
er. The  conrt,  In  the  opinion,  stated  that 
full  power  to  remove  was  ^pressly  conferred 
upon  the  mayor  and  aldwmen,  and  held  that 
the  power  to  remove  Included  the  poww  to 
enspend. 

The  above  are  all  the  authorities  cited  by 
appellant,  except  the  text  of  2  Beach,  Pub. 
Corp.  f  1311.  The  text  Is  simply  a  state- 
ment of  the  case  of  State  v.  Police  Oom'rs. 
supra.  That  case  and  Mayor,  etc..  v.  Fahm, 
supra,  are  the  only  ones  cited  by  the  au- 
thor. We  will  now  examine  other  cases. 
Gregory  v.  Mayor,  etc.,  118  N.  T.  416,  21  N. 
B.  119.  8  U  R.  A.  854,  expressly  holds  that 
the  power  to  remove  does  not  necessarily  in- 
clude the  power  to  suspend;  ttiat  the  power 
to  suspend  Is  In  its  nature  very  different 
from  ^e  power  to  remove,  and  not  neces- 
sarily a  minor  power  Included  In  the  power 
of  expulsion.  The  board  of  excise  commis- 
sioners of  the  cfty  of  New  York  bad  sus- 
pended the  plaintiff  without  pay.  He 
brought  suit  to  recover  his  salary,  and  It 
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was  held  that  he  was  entitled  to  recover. 
The  power  of  the  commissioners  to  remove 
was  conceded,  but,  as  no  express  power  to 
suspend  was  conferred  upon  them,  It  was  beld 
that  the  one  did  not  Include  the  other.  lo 
the  course  of  the  opinion  the  case  of  Shan- 
non V.  City  of  Portsmouth,  supra,  Is  criti- 
cised In  the  following  language:  "The  ques- 
tion has  not  been  decided  in  this  state,  bat 
In  New  Hampshire  the  supreme  -court  has 
held  that  the  power  to  remove  did  Include 
the  power  to  suspend.  Shannon  t.  City  of 
Portsmouth,  S4  N.  H.  183.  In  that  case  it 
was  merely  stated  In  the  opinion  that  it  did 
not  require  any  argument  to  show  that  the 
power  to  remove  must  Include  the  power  to 
suspend,  and  hence  the  learned  court  made 
use  of  none  in  deciding  the  question.  The 
note  to  section  ISl  of  Dillon  on  Munictpil 
Corporations  was  cited  as  authority  for  the 
proposition.  I  think  the  section  (151)  Is  the 
same.  In  substance,  as  section  247  of  the 
third  edition  of  that  work,  in  two  volumes. 
I  have  not  found  anything  In  the  text  of  the 
learned  author  which  would  furnish  any  rea- 
son for  the  decision  of  the  New  Hampshire 
court  In  the  note  to  section  247  some  cases 
are  referred  to,  and  in  one  of  them  it  was 
assumed  that  what  Is  called  therein  the  mi- 
nor power  to  suspend  was  included  lo  the 
power  to  remove."  In  Tyrrell  v.  Common 
Council,  25  N.  J.  Law,  536,  it  was  held  that 
the  power  of  the  city  council  to  expel  a  meio- 
ber  did  not  Include  the  power  to  suspend 
hlra.  The  court  said:  "This  proceedlog 
amounts  to  a  suspension  of  the  relator  from 
the  exercise  of  bis  official  duties  as  a  mem- 
ber of  that  l>ody.  It  leaves  his  constituent! 
unrepresented  and  without  remedy.  Expol- 
sion  creates  a  vacancy  that  can  be  supplied 
by  a  new  election.  Suspension  from  the  du- 
ties of  the  office  creates  no  vacancy.  The 
seat  Is  filled,  but  the  occupant  Is  silenced. 
The  charter  vests  no  such  power  In  the  coun- 
cil. It  would  be  extraordinary  If  it  did. 
Tbe  power  Is  to  expel,  not  to  suspend.**  Tbe 
above  case  was  cited  and  commented  upon 
approvingly  In  Gregory  v.  Mayor,  etc.  so- 
pra.  Throop,  Pub.  Off.  I  404.  makes  the  fol- 
lowing statement  upon  this  subject:  "Bat 
the  weight  of  authority  In  this  country  sns- 
tains  the  doctrine  that  the  power  to  suspend 
an  officer  does  not  follow  from  the  grant  of 
a  power  to  remove  him,  or  even  from  general 
words  In  a  statute  which  may  refer  to  some- 
thing besides  removal."  The  anthw  cites 
the  cases  hereinbefore  discussed.  It  wQl 
thus  be  seen  that  there  Is  some  conflict  of 
authority  npon  this  subject,  but  the  learned 
author  above  named  CMidudee  that  tht 
weight  of  authority  is  with  respondeoft 
contention  here.  It  may  be  fairly  concluded 
from  the  authorities  that  the  power  of  re- 
moval exlats  primarily  with  the  municipal- 
ity Itself,  and  that  under  some  drcomstan- 
ces  tbe  power  of  Immediate  sospeuloii. 
tboupb  not  expressly  conferred  by  charter, 
may  be  Inherently  exercised  u  a  necessaiy 
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incfdent  to  tbe  carrying  out  of  the  expulsive 
power.  In  some  instances  It  might  become 
absolutely  necessary,  in  the  interest  of  mu- 
nicipal government,  to  temporarily  suspend 
an  officer  from  duty  until  a  hearing  could 
be  had,  even  though  the  time  should  be  not 
more  than  a  few  days.  It  seems,  however, 
that  this  power  resides  with  the  municipal- 
ity alone,  unless  it  is  expressly  delegated  to 
some  person,  board,  or  committee.  In  the 
ease  at  bar  the  power  to  remove  was  dele- 
gated by  charter  to  the  bdard  of  police,  but 
tbe  charter  Is  silent  as  to  any  delegation  of 
the  power  to  suspend.  lu  State  v.  Chamber 
of  Commerce  Of  City  of  MUwauliee,  20  Wis. 
68,  tbe  board  of  directors  had  assumed  to 
suspend  a  member.  The  court  held  that  the 
power  to  suspend  was  reposed  in  the  corpora- 
tion, and,  not  having  been  delegated  to  the 
board  of  directors,  they  had  proceeded  with- 
out authority. 

Our  conclusion,  therefore,  is,  In  the  light 
of  what  seems  to  be  tbe  weight  of  author- 
ity as  discussed  above,  that  either  the  {tower 
of  removal  or  suspension  may  be  exercised 
within  reasonable  bounds  by  the  mayor  and 
council,  as  the  governing  body  of  the  munlci- 
paUty,  so  that  It  becomes  originally  the  act 
of  (be  municipality  Itself,  but  that  neither 
power  can  be  exercised  by  an  Individual  op 
inferira-  board  unless  It  Is  expressly  con- 
ferred. The  power  to  suspend  was  not  ex- 
pressly delegated  to  the  board  of  police  of 
the  city  of  Spokane,  either  by  cbartw  or  by 
any 'ordinance  or  resolution,  which  was  the 
act  of  the  city. 

At  the  trial  of  the  case  at  bar  a  certain 
role  at  the  board  of  police  was  introduced 
In  evidence.  The  rtde  provides  as  follows: 
"Any  member  of  the  police  force  may  be 
suspended  by  the  chief  of  police  with  the 
approval  of  the  board  of  police  pending  an 
investigation  by  tbe  board."  It  will  be  seen 
that  the  rule  contemplates  that  the  chief  of 
police  shall  be  the  first  actor  toward  a  sus- 
penrion,  and  tbe  board  shall  simply  approve 
his  act  It  se«OB  that  the  suspension  of  re- 
spMident  was  made  by  the  board  without 
the  concurrence  of  the  chief  of  police.  As- 
snmlng  for  the  time  being  that  the  power  to 
suspend  bad  been  delegated  to  the  board 
along  with  the  power  to  remove,  yet  the 
board,  by  Its  own  rules,  as  an  organized 
body,  had  provided  that  suspension  should 
be  accomplished  by  the  act  of  the  chief  of 
police,  with  the  approval  of  the  board.  This 
rule  having  been  deliberately  made  and  pro- 
mulgated, the  board  had  not  the  right  to  ar- 
bitrarily discard  it.  and  respondent,  as  a 
member  of  the  police  force,  to  whom  the 
rules  governing  the  department  had  been 
delivered  by  authority  of  the  board  Itself, 
had  a  right  to  rely  upon  It.  The  board  by 
Its  rule  made  suspension  a  Joint  matter  be- 
tween Itself  and  the  chief  of  police,  and  yet 
assumed  to  act  alone.  In  Metsker  v.  Neally, 
41  Kan,  122,  21  Pac.  206, 13  Am.  St.  Hep.  2G0. 
the  mayor  bad  assumed  to  suspend  a  city 


engineer.  The  court  held  that  the  power 
was  lodged  in  the  mayor  and  council  Jointty, 
and,  since  the  mayor  acted  alone,  his  act 
was  without  authority.  It  is  argued  by  ap- 
pellant that  the  power  rested  In  the  board, 
and  they  bad  no  authorlly  to  share  it  with 
another.  In  any  event,  however,  they  should 
be  bound  by  it  as  a  rule  of  procedure  until 
the  rule  has  been  abrogated. 

It  Is  assigned  as  error  that  the  rule  was 
Improperly  admitted  in  evidence,  because  It 
was  not  certified.  It  was,  however,  shown 
that  it  was  a  printed  rule  delivered  to  re- 
spondent by  the  police  department  along 
with  other  rules  governing  the  department 
Under  these  circumstances,  we  think  it  was 
not  error  to  admit  it 

It  is  also  assigned  as  error  that  the  court 
permitted  respondent  to  testify  that  he  at 
all  times  held  himsdf  In  readiness  and  was 
willing  to  perform  bis  work  as  a  p<dtce  offi- 
cer, because  that  fact  was  not  alleged  In  the 
complaint.  It  was  alleged,  howeva*,  that  he 
was  a  police  officer  during  all  the  time,  and 
that  he  performed  all  tbe  work' required  of 
him  by  the  appellant  We  think  It  was  not 
error  to  admit  the  testimony,  in  view  of  the 
above  allegation. 

The  Judgment  Is  affirmed. 

REATIS,  C.  J.,  and  FULLERTON,  DUN- 
BAR, MOUNT,  and  ANDERS.  JJ.,  concur. 


(27  Wash.  366) 

GARDNER  v.  LOVEGREN  et  al. 

(Supreme  Court  of  Wasbin^on.   Feb.  3,  1002.) 

TRESPASS—TRFTBI^E  DAMAGES— INSTRUCTIONS 
—HARMLESS  ERROR-SPECIAL  INTBRROOATO- 
RTES— ARGUMENT  OP  COUNSEL-NEW  TRIAL 
—REVIEW. 

1.  Bflllinger's  Ann.  Oodes  &  St.  S  5656,  pro- 
vides that  a  person  who  cuts  down  trees  on 
another's  laud  without  lawful  authority  shall 
he  liable  for  treble  damages.  Section  5057 
declares  that  if  the  trespass  was  casual,  or  de- 
fendant had  probable  cause  to  believe  that  the 
land  was  his  own,  judf^raent  sboald  be  given 
for  single  damages  only.  lo  an  action  for  tres- 
pass the  court  chained  that,  if  defendants  went 
on  the  land  in  good  faith,  the  jury  must  find 
that  their  action  was  not  willful;  that,  before 
they  could  find  a  willful  trespass,  they  must 
be  satisfied  as  to  bad  faith  and  intontionnl 
wrong;  that  if  defendants  committed  the  tres- 
pass knowingly,  or  if  by  ordinary  care  they 
could  have  known  they  were  trespassing,  their 
action  was  willful.  Held  that,  if  the  last 
clause  was  incont^istent  with  the  balance  of 
the  instruction,  the  error  was  in  plaintiflf's 
faror,  and  he.  c-ould  not  complain. 

2.  The  instrucliou,  if  erroneous,  was  not  prej- 
udicial to  plaintiff;  the  jury  haring  found  that 
there  was  no  willful  trespass,  and  that  defend- 
ants had  probable  caoee  to  believe  that  tbe 
land  was  their  own. 

3.  Ballinger's  Ann.  Codes  &  St.  fig  5656, 
G657,  will  not  be  construed  as  prescribing  that 
in  an  action  for  trespass  the  lack  of  intrat 
cannot  be  shown  to  relieve  defendant  from 
treble  damages. 

4.  In  trespass  to  recover  treble  damages  for 
cutting  trpefi  on  plaintiff's  land,  a  statement 
by  defendants'  counsel,  in  oigulng  the  case, 
that,  if  the  jury  found  that  the  trespass  was 
voluntary^  and  without  probable  cause,  the 
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court  wonld  treble  the  damages,  and  that  he 

coold  not  see,  from  the  facts,  how  any  one 
conld  Bay  other  than  that  defendants  supposed 
th«r  owned  the  laud,  was  not  Improper. 

o.  The  qnestion,  "Was  the  trespass  casual 
or  involuntary,  or  did  defendants  have  proba- 
ble cause  to  believe  that  the  land  was  their 
own?"  was  properly  submitted  to  the  jary  as  a. 
whole,  and  not  as  two  questions. 

6.  The  supreme  court  will,  in  a  proper  ease, 
set  aside  an  order  of  the  lower  court  grantiuft 
a  new  trial,  where  it  Is  granted  on  a  questlou 
of  law  aloue. 

Appeal  from  superior  court,  King  cotinty; 
W.  K.  Bell,  JBdge. 

Action  by  Charles  Gardner  against  Au- 
gust Lovegren  and  D.  J.  Strait,  copartners 
aa  T>.  J.  Strait  &  Co.  Judgment  for  plain- 
tiff, granting  Insufficient  relief;  and  from  an 
order  granting  talm  a  new  trial,  defendantB 
appeal.  Reversed. 

SUank  &  Smith,  for  appellantB,  James 
McNeny,  for  respomdent 

DUNBAR,  J.  This  appeal  Is  from  an  ois 
der  granting,  respondent's  motion  for  a  new 
trial.  The  action  was  brought  to  recorer 
treble  damages  for  trespass,  under  sections 
5G56,  SG57,  Balllng»:*s  Ann.  Codes  &  St 
The  complaint  alleged  the  ownosblp  of  cer- 
tain land  In  respondent;  that  the  appellants 
knowingly  and  willfully  entered  upon  the 
land,  and  knowingly,  wrongfully,  and  will- 
fully cut  down  and  converted  Into  shingle 
bolts  and  removed  therefrom  certain  cedar 
trees,  the  total  value  of  which  was  $700; 
that,  by  reason  of  such  wlUfid  and  unlawful 
entry,  respondent  was  damaged  In  the  sum 
of  $700,  and  was  raitltled  to  recover  treble 
the  amount  of  damages;  and  Judgment  was 
demanded  accordingly.  In  their  answer  the 
appellants  admitted  the  ownei^Ip  of  the 
land  described  by  the  respondent  in  his 
complaint,  and  admitted  that  they  had  en- 
tered thereon  and  cut  into  shingle  bolts  the 
trees  mentioned,  but  denied  that  they  know- 
ingly and  willfully  entered  upon  said  land, 
and  that  the  trees  so  cut  and  removed  were 
of  a  greater  value  than  fl50,  and  tend«%d 
into  court  this  sum,  plus  $15,  to  cover  the 
costs  which  had  accrued  up  to  the  time  of 
making  answtt.  The  appellants  alleged  that 
they  w&K  the  owners  of  adjoining  land,  and 
that  they  were  misinformed  and  mistaken 
as  to  the  boundary  of  respondent's  land; 
that  at  all  times  when  they  were  cutting 
said  trees  they  believed  they  were  upon 
their  own  land;  and  that,  as  soon  as  they 
had  any  intimation  that  they  were  probably 
upon  respondent's  land,  they  caused  a  sur- 
vey to  be  made,  which  disclosed  the  fact 
that  they  were  cutting  over  the  line,  where- 
upon they  ceased  work  at  once,  and  left  the 
bolts  which  they  had  cut  upon  the  respond- 
ent's land,  where  the  said  bolts  still  remain. 
At  the  close  of  the  case  the  jury  returned  a 
verdict  In  favor  of  respondmt  for  $216,  and 
found  the  trespass  unlntentltnial,  and  that 
the  appellants  bad  probable  cause  to  believe 
that  the  land  was  their  own.   The  respond- 


ent moved  for  a  new  trial,  asidgning  several 
grounds,  but  three  of  which.  It  is  stipulated, 
are  for  consideration  on  this  appeal.  The 
grounds  upon  which  the  respondent  relies 
are:  (1)  Error  of  the  court  in  giving  InstnK- 
tton  No.  6,  whlcb  Instruction  reads  as  fol- 
lows: "The  court  further  Instructs  you  that 
you  will  be  required.  In  addition  to  flndbig 
the  amount  of  plaintiff's  damages,  to  deter- 
mine whether  the  defendants*  tr^ass  was 
casual  or  involuntary,  or  whether  the  de- 
fendants had  probable  cause  to  believe  that 
the  land  upon  which  the  trees  stood  was 
their  own.  Tou  are'  Instnicted  that  If  yoa 
find  that  the' defendants  went  upon  the  plain- 
tiff's land  In  good  faith.  In  the  honest  and 
sincere  belief  lhat  the  land  was  their  own, 
or  that  their  going  upon  the  plalntlfTs  hind 
was  not  marked  by  any  spirit  of  wantoa- 
ness,  wlllfulne^  or  evil  design,  then  j<m 
must  find  that  the  defendants*  action  was 
not  willtul.  In  other  wwds,  before  you  can 
determine  that  the  defendants*  action  wu 
willful,  the  preponderance  of  the  testimony 
must  satisfy  you  that  the  trespass  was  not 
only  against  the  consent  of  the  plaintiff,  bat 
that  It  was  attended  by  circumstances  of 
bad  faith  and  Intentional  wrong  on  the  part 
of  the  said  defendants.  If,  however,  yoo 
find  that  the  trespass  was  knowingly  and 
Intentionally  committed  by  the  said  defend- 
ants, D.  J.  Strait  &  Co..  or  if  you  find  that 
the  defeadants,  by  the  exercise  of  ordinary 
care  and  prudence,  could  have  ascertained 
that  they  were  trespassing  upon  the  land  of 
the  plaintiff,  then  you  will  find  that  their 
action  was  wtllfnl."  Error  of  the  court 
In  -permitting  appellants*  counsel,  ova  fiie 
objection  and  exception  of  the  respondent, 
to  argue  as  ftdlows:  "The  laws  of  the  state 
are  such,  that  If  yon  find  that  the  trespasi 
of  D.  J.  Strait  &  Co.  upon  the  lands  ot  the 
plaintiff  herein  was  not  casual  or  Invohm* 
taiy,  or  that  they  did  not  have'  probable 
cause  to  believe  that  the  land  on  which  they 
cut  this  timber  was  thetar  own.  then  the 
court  win  treble  whatever  actual  damage 
you  may  find  to  have  been  suffered  by  the 
plaintiff.  From  the  facts  as  disclosed,  I 
cannot  see  how  It  is  possible  for  any  one  to 
say  other  than  Strait  &  Co.  supposed  all  the 
time  that  they  were  upon  thdr  own  laod." 
(.1)  Error,  of  the  court  In  submitting  to  the 
Jury  the  form  of  verdict  C(mtalnlng  the  fol- 
lowing question  as  a  whole,  Instead  of  sab* 
mitting  the  same  In  two  questlcHis,  and  so 
numbering  them:  "Was  the  trespass  casual 
or  Involuntary,  at  did  the  defendants  have 
probable  cause  to  believe  that  the  land  oa 
which  the  trespass  was  committed  was  their 
ownr* 

We  think  that  the  Uistructlon  complatawd 
of  by  the  resptnident  was  properly  glTW 
and  that  therefore  the  court  erred  In  gran^ 
lug  a  new  trial  on  the  themr  that  the  hn 
Btructlon  was  wrong.  Section  S6S6,  BaDln- 
ger's  Ann.  Codes  &  St.,  provides  that  wheo- 
ever  any  person  shall  cut  down,  ^rdl^  ot 
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otiia^lse  Injure  or  carry  off  any  tree,  tim- 
lier.  «  slirub  on  the  land  of  another  person, 
or  on  the  street  or  highway  in  front  of  any 
person's  bouse,  etc.,  without  lawful  author- 
ity. In  an  action  by  such  person,  etc.,  against 
the  person  doing  sucb  trespasses  or  any  of 
them.  If  Judgment  be  given  for  the  plaintiff 
It  shall  be  given  for*  treble  the  amount  of 
damages  claimed  or  assessed  therefor,  as 
the  case  may  be.  Section  5057  provides  that 
if,  upon  trial  of  such  action,  It  shall  appear 
that  the  trespass  was  casual  or  involuntary, 
or  that  the  defendant  had  probable  cause  to 
believe  that  the  laud  on  which  such  trespass 
was  committed  was  his  own,  or  that  of  the 
person  in  whose  service  or  by  whose  direc- 
tion the  act  was  done,  or  that  sucb  tree  or 
timber  was  taken  from  unlnclosed  wood- 
lands for  the  purpose  of  repairing  any  pub- 
lic highway  or  bridge  upon  the  land  or  ad- 
joining it,  judgment  shall  only  be  given  for 
single  damages.  It  seems  to  us  that  the  In- 
struction was  In  accordance  with  the  spirit 
of  the  statute,  and  that  if  the  Instructions 
were  Inconsistent  with  themselves,  as  con- 
tended for  by  respondent,  they  could  In  no 
way  work  harm  to  the  respondent's  cause; 
for,  while  the  court  Instructed  the  jury  In 
the  latter  part  of  Instruction  No.  5  that  If 
they  found  that  the  defendants,  by  the  exer- 
cise of  ordinary  care  and  prudence,  could 
have  ascertained  that  they  were  trespassing 
apon  the  land  of  the  respondent,  they  would 
find  that  the  action  of  the  app^ants  was 
willful,  that  instruction  was  In  respondent's 
favor;  and,  even  If  it  were  error.  It  was  er- 
ror without  prejudice,  for  the  jvy  found 
that  there  was  no  willful  trespass,  and  that 
the  appellants  had  probable  cause  to  believe 
that  the  kind  upon  which  the  trespass  was 
committed  was  their  own.  This  was  In  an- 
swer to  a  special  interrogatory,  and  the  an- 
swer of  the  Jury  to  this  question  could  not 
possibly  bave  been  affected  by  any  other 
part  of  tlie  Instruction  given.  The  respond- 
ent relies  upon  the  case  of  Lowenburg  v. 
Rosenthal  (Or.)  22  Pac.  COl;  but  while  the 
language  of  the  court  In  Its  construction  of 
the  statute  might  aid  the  contention  of  the 
rMpondent,  the  actual  decision  is  not  In 
point  The  Oregon  statute  is  similar  to  ours, 
and  the  court  held  there  that  the  belief  of 
the  defendants  that  the  plaintiffs  had  au- 
thorized the  doing  was  Immaterial  and  Ir- 
relevant, and  that  there  was  nothing  In  the 
statute  to  relieve  the  defendants  from  the 
dnty  to  ascertain  whether  the  owners— the 
plaintiffs— had  authorized  the  taking.  But 
here  the  finding  of  the  Jury  brings  the  appel- 
lants within  the  plain  provision  of  the  ex- 
cusatory part  of  the  statute,  viz.,  that  If  the 
defendant  has  probable  cause  to  believe  that 
the  land  on  which  such  trespass  was  com- 
mitted was  his  own,  the  treble  damages  will 
not  be  enforced.  This  statute  will  not  be 
coDstnied  as  a'n  ordinary  civil  statute,  for, 
to  begin  with,  the  awarding  of  treble  dam- 
ages to  the  owner  does  not  appeal  to  our 


sense  of  Justice.  He  has  no  real  right  to  it, 
for.  when  be  receives  the  actual  damages 
which  he  has  sustained,  bis  compensation  is 
complete,  and  the  exaction  of  anything  more 
than  this  must  be  in  the  nature  of  a  flue, 
which  would,  oi-dinarily  be  appropriated  by 
the  government  Being,  then,  of  a  penal 
nature,  it  must  be  construed  as  other  penal 
statutes  are  construed;  viz.,  the  Intent  to 
commit  the  trespass  must  appear.  At  least, 
the  statute  will  not  be  construed  to  have 
gone  so  far  as  to  prescribe  that  the  lack  of 
intent  cannot  be  shown,  to  relieve  the  de- 
fendaat  from  the  imposition  of  treble  dam- 
ages; and  such  has  been  the  construction 
placed  upon  this  statute  by  courts  gener- 
ally. In  Wallace  v.  Finch,  24  Mich.  255, 
under  a  statute  identical  with  ours,  where  a 
mistake  was  made  by  Wallace,  who  thought 
he  had  received  title  to  tbe  land,  when  he 
had  not  and  had  entered  upon  the  same  and 
committed  tbe  trespass  complained  of,  the 
court  said:  "The  question  of  treble  dam- 
ages, however,  stands  on  a  different  prin- 
ciple altogether.  When  this  law  gives  sin- 
gle damages,  It  has  a  single  object  and  that 
is  to  redress  the  Injured  party.  But  when 
the  damages  are  to  be  trebled,  the  object 
Is  twofold,  namely,  to  redress  the  Injury 
done,  and  also  to  punish  the  wrongdoer.  No 
other  explanation  of  these  provisions  is  pos- 
sible, and,  according  to  well-settled  ruled, 
when  a  taw  is  susceptible  of  penal  appllca- 
tiouB  In  special  cases,  such  applications  of 
It  ought  to  be  closely  confined  to  cases  with- 
in Its  principle.  Now,  when  we  come  to 
interpret  this  statute,  we  must  either  hold 
that  the  legislature  meant  that  any  person. 
'  however  blameless  In  a  moral  point  of  view, 
who  should  be  within  the  Inculpatory  words 
of  tbe  first  section,  and  not  within  the  ex- 
act words  of  the  saving  provisions  of  the 
second  section  (Rev.  St.  1846,  c.  Ill),  should 
be  punished;  or,  on  the  contrary,  that  the 
legislature  meant  that  tbe  penal  application 
should  be  made  only  In  cases  marked  by 
wantonness,  willfulness,  or  evil  design.  And 
it  Is  hardly  admissible  to  impute  the  formor 
purpose  to  the  l^rlslature.  Indeed,  the  na- 
ture of  the  limitations  contained  in  the  sec- 
ond section  Indicates  very  clearly  that  no 
snch  purpose  was  contemplated.  Those  lim- 
itations all  point  to  the  ezcluslMi  of  the  pe- 
nal application  where  the  trespass  Is  not 
aggravated  by  bad  faith  or  other  positive 
blame,  and  they  amount  to  a  I^slatlve  inti- 
mation that  the  [>enal  provisions  were  not 
Intended  to  apply  where  punishment  beyond 
redress  for  Injury  would  be  inapt  impc^tlc. 
and  unjust."  To  the  same  effect  are  Barnes 
V.  Jones,  51  Cal.  303;  McDonald  r.  Woo<l 
Oo.  (Mont)  35  Pac.  66S.  43  Am.  St  Rep.  6I'J; 
Cohn  V.  Neeves,  40  Wis.  393;  Belt  v.  Held; 
84  III.  App.  50t;  Olenn  v.  Adams  (Ala.)  20 
South.  830;  Kramer  t.  Goodlnnder/  98  Pn. 
aSii;  Wbitecraft  T.  Vanderver,  12  III.  235. 

We  are  unable  to  see  that  the  statement 
made  by  the  attorney  for  the  defense  which 
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Is  complained  of  went  beyond  the  rules  of 
propriety  in  the  discussion  of  the  cause  to 
the  jury.  And  the  third  error  complained  of 
is  without  merit,  for,  If  the  Jury  had  an- 
swered "Tes"  to  either  question.  It  would 
have  worlced  a  defense  to  the  claim  for  tre- 
ble damages,  because,  if  it  had  found  that 
the  trespass  was  casual  or  involuntary,  the 
appellants  could  not  bare  been  assessed  wltb 
treble  damages;  or  If,  not  finding  upon  that 
question  at  all,  It  bad  found  that  the  appel- 
lants had  probable  cause  to  believe  that  the 
land  on  which  the  trespass  was  committed 
was  their  own,  they  would  have  been  equal- 
ly relieved  of  the  claim  for  treble  damages; 
80  that  no  wrong  was  committed  upon  the 
respondent  by  the  manner  In  which  the  ques- 
tions were  presented.  It  is  true  that  the 
granting  of  a  motion  tor  a  new  trial  is.  In  a 
cei-taln  sense,  discretionary  with  the  trial 
court;  and,  ifit  were  upon  matters  of  fact, 
the  appellate  court  would  hesitate  to  set 
aside  an  order  made  by  the  trial  court,  un- 
less It  plainly  appeared  tliat  the  discretion 
was  abused.  But  In  the  case  at  bar  It  Is  a 
pure  question  of  law,  and  this  court  will  act 
upon  it  independently  and  uncontrolled  by 
the  judgment  of  the  tower  court,  as  It 
would  upon  any  other  question  of  law  which 
was  brought  to  It  upon  appeal. 

Tbe  judgment  is  reversed,  with  Instruc- 
tions to  deny  the  motion  for  a  new  trial. 

REAYIS.  C.  J.,  and  ANDERS,  MOUNT, 
WHITE,  FULLBRTON,  and  HADLEY,  33^ 
concur. 


(U  Wjo.  126) 

MAU  V.  STONER. 

(Supreme  Court  of  Wyoming.    Jan.  30,  1902.) 

IRRmATINO  DITCH— DIVERSION  OF  WATER— 
Al,LEGATION  OF  TITLE—CONTRARY  BVI- 
DBNCE— GENERAL  DENIAL— DIRECTION  OF 
VBRDICT— CLOSE  OF  PLAINTIFF'S  CASE— 
PROPRIETT. 

1.  Where,  in  an  action  for  diverting  water 
from  plaintiff's  irrigating  ditch,  the  petition 
allies  ownership  of  the  ditch,  and  such  alle- 
gation is  material  to  a  recovery,  the  defendant 
may,  nnder  a  general  denial,  and  without  spe- 
cial pleading,  introduce  a  written  contract, 
tending  to  show  joint  ownership  with  plain- 
tiff. 

2.  Plaintiff  sued  for  the  diversion  of  water 
from  his  irrigating  dftch.  Dnring  jilaintlff's 
cross-examination  defendant  introduced  a  writ- 
ten contract  tending  to  show  joint  ownership 
of  himself  with  defendant,  and  then  moved  for 
the  direction  of  a  verdict  on  the  groand  that 
Rev.  St.  I  908,  provided  a  specific  remedy  to 
determine  the  right  of  joint  owners,  which  was 
ex<'tusive.  Piaintifrs  rounsel  said  that  plain- 
tiff's evidence  was  not  all  in.  Held,  that  it  was 
error  to  direct  the  vei-dict,  snch  action  being 
directly  contrary  to  Rev.  St.  prescrib- 
ing the  mode  of  trial,  and  fnviug  plaintiff  the 
right  to  introdnce  evidence  in  support  of  his 
case  and  also  in  rebuttal. 

EhTor  to  district  court,  Uinta  county;  Da- 
vid H.  Craig,  Judge, 

Action  by  Franlc  A.  Muu  against  John  W. 
Stoner.  From  a  judgment  for  defeudanl, 
I^aintiff  brings  error.  Reversed. 


Cbrlstensen  &  Ryclcman.  for  plaintiff  la 
error.  Cyrus  Beard,  B.  M.  Au^ermao,  and 
Hamm  &  Arnold,  for  defendant  In  error. 

KNIGHT,  J.  This  suit  was  for  damages 
and  for  permanent  Injunction  by  plaintiff 
In  error  against  defepdant  in  error  for  al- 
leged wroi^ful  diversion  of  plaintiff's  wa- 
ter from  bis  (plalutlft's)  ditch,  resulting  in 
Injury  to  his  growing  crops  in  the  season 
of  1900.  The  petftlOQ,  after  alleging  own- 
ership  of  ditch  and  appropriation  of  water, 
sets  ont  certain  procedure,  which.  If  met, 
or  in  case  error  had  been  predicated  thereon, 
would  require  the  consideration,  and  possi- 
bly the  construction,  of  our  laws  as  to  the 
appropriation  of  water;  but,  as  no  issue 
was  miSed  except  by  the  allegations  and  a 
general  denial,  and  the  defense  having  been 
based  upon  a  contract  of  sale,  we  do  not 
deem  it  necessary  to  enter  Into  the  consid- 
eration of  the  all^atlons  as  to  appropria- 
tion which  may  or  may  not  have  qualified 
the  allegation  of  ownership,  and  we  have 
not  done  so.  To  the  petition  aforesaid  a 
demurrer  was  Interposed  and  overruled,  and 
an  exception  taken  to  said  ruling,  and  tlils 
court  has  said  In  Mulbem  v.  Railroad  Co.,  2 
Wyo.  -IGo,  In  such  a  case  "prima  facie  there 
was  law  to  warrant  the  verdict  of  a  jury, 
and  the  motion  for  a  nonsuit  Is  based  en- 
tirely on  the  sutflciency  of  evidence  hi  all 
of  its  six  grounds,  a  question  In  a  jury  trial 
purely  for  the  jury  to  determine.  If  there 
be  no  evidence  whatever  for  the  Jury  to  liase 
a  verdict  on  In  favor  of  the  plaintiff,  let 
that  be  determined  by  the  rules  of  law  too 
well  established  to  need  more  than  Qieir 
statement"  While  the  above  case  was  upon 
the  question  of  nonsuit,  and  the  quratlon 
h^  Is  the  directing  of  a  verdict  many  er- 
rors here  complained  of  were  carefully  con- 
sidered in  that  case,  and  will  not  be  again 
decided  here.  After  Issue  had  been  Joined 
by  a  general  denial,  a  Jury  was  Impaneled, 
and  several  witnesses  for  and  on  behalf 
of  the  plaintiff  were  sworn,  one  of  whom, 
the  plaintiff,  Frank  A.  Mau,  was  examined. 
After  testifying  substantially  In  accordance 
with  the  allegations  In  his  petition  as  is. 
claimed  by  plaintiff  In  error,  this  witness 
was  given  to  the  defense  for  cross-examini- 
tlon.  and,  after  answering  certain  questions, 
was  asked  to  identify  a  certain  contract  Id 
writing,  to  which  he  answered  that  thcslg- 
nature  thereto  puiportlug  to  have  been  made 
by  him  was  so  made.  This  evidence  was 
given  over  the  objection  of  said  plaintiff, 
and  an  exception  was  taken  to  the  ruling. 
Then  it  was,  and  while  the  witness  of  plain- 
tiff was  still  being  cross-examined,  that  de- 
fendant asked  that  the  Instrument  referred 
to  be  admitted  In  evidence,  which  was  done 
over  the  objection  of  plaintiff,  to  ifhicb  rul- 
ing an  exceptiou  was  reserved.  Then  M- 
lowed  a  redirect  examination,  a  recross-ei- 
amlnatlon,  and  still  another  redirect  exami- 
nation,  and  said  witness  was  apparently  ex- 
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Gtise<l.  for  the  time  being  at  Iraat,  altbougb 
tb6  record  ^ows  that  after  tbe  motion  for 
a  Terdlct  was  made  "connsel  on  behalf  of 
ttie  plaintiff  states  that  the  t^tanony  of 
Frank  A.  Mau  Is  not  yet  aD  hL"  Counsel 
for  defendant  Interposed  the  following:  "Mo- 
tion to  direct  Terdlct.  Comes  now  the  de> 
fendant,  John  W.  Stoner,  and  moves  the 
court  at  this  time  to  direct  the  Jury  to  re- 
tom  a  verdict  for  the  defraidont  In  this  ac- 
tion for  the  following  reasons:  First  It  can- 
duslvely  appears  from  the  testtancmy  of  the 
I^alntUf  hlms^,  and  from  the  wrlttm  agree- 
ment which  the  plaintiff  admits  he  signed 
and  executed,  that  the  ditch  and  rli^t  to  use 
of  the  watffl  flowing  th^In  is  the  Joint 
property  of  the  plaintiff  and  the  defendant 
Second.  It  condoslT^  appears  from  the  tes- 
tinumy  of  the  idalntlfl  himself  that  he  has 
never  c<Hnpleted  any  ammprlation  of  wa- 
ter  firom  Smith's  Fork  within  the  time  lim- 
ited the  state  englnew,  and  that  more 
than  two  years  hare  elapsed  since  the  ex- 
phnttion  of  the  time  limited  by  the  state 
«igliuer  for  the  completim  of  the  appro- 
priation of  the  water  under  the  applica- 
tltm  at  the  plaintiff  for  an  a|^>roprlatlon  of 
water  ftom  Smith's  Foi^.  Third.  And  that 
tilts  action  cannot  be  maintained,  the  statute 
of  tbe  state  of  Wyomli^  <Bev.  St  f  9>M  and 
ffdlowing)  providing  a  specific  remedy  for 
the  determination  of  the  rights  of  Joint  own- 
era  In  an  irrigating  ditch,  and  that  said  rem- 
edy^  as  provided  In  the  statute.  Is  tbe  ex* 
ehulve  remedy."  Tills  motion  was,  by  tbe 
court,  sustained,  and  the  Jury  wwe  directed 
to  and  did  retom  a  verdict  for  defendant, 
to  all  of  which  tiie  plaintiff  In  error  object- 
ed, and  reserves  an  exteption.  Other  Ir- 
regularities and  errors  are  claimed  here, 
and  wen  called  to  the  attention  of  the  trial 
court  In  the  motion  tor  a  new  trial  and 
bill  of  exertions  of  plaintiff  In  error,  but 
stiffldent  has  beoa  set  out  for  tbe  purposes 
of  review.  The  error  claimed— that  the  cMi- 
tract  admitted  In  evidence  should  have  been 
pleaded— comes  within  the  rule  as  stated  lu 
Rlner  t.  Insnrance  Ca  (Wyo.)  60  Pac.  262, 
and  Id^  64  Pac.  1062,  which,  as  applied  to 
this  case,  would  be  that;  where  the  allega- 
tion of  ownership  is  material  to  the  right 
of  recovery  under  a  general  denial,  evidence 
to  the  contrary  may  be  allowed.  The  more 
salons,  and,  as  we  find  it  a  revoslble,  er- 
ror occnrred  In  the  direction  of  a  verdict 
for  defoidant  before  the  case  of  plaintiff 
had  been  fuUy  presented  and  dosed,  and 
after  evidence  for  defaidant  had  been  ir- 
rc^arly  rec^ved  during  the  cross-exami- 
nation of  one  of  plaintitTs  witnesses.  A 
more  striking  illustration  of  the  bad  effect 
of  such  practice  could  not  be  made  than 
this  case,  which  Is  In  direct  opposition  to 
section  3G44,  Rev.  St.  and  Mulbem  v.  Kall- 
road  Co.,  supra.  Admitting,  for  the  pur- 
poses of  this  case,  that  defendant  might  In- 
troduce and  rely  upon  this  contract  without 
pleudiiig  it  ■  Btlll  plaintiff  would  have  the 


right  though  admitting  its  exectition,  to 
prove  that  Its  terms  bad  not  been  complied 
with  by  defendant  and  he  would  have  tbe 
right  to  do  this  by  evldoice  In  rebnttaL  He 
Is  deprived  of  this  right  and  coiuequently 
of  bis  right  to  a  Jury  trial,  the  peremp- 
tory Instruction  that  was  given.  A  verdict 
cannot  be  directed  when  there  Is  any  evi- 
dence tending  to  prove  the  plaintiff's  case; 
It  must  be  submitted  to  tbe  Jury.  As  to 
section  908,  the  v^  fundamental  point 
which  makes  that  section  appUcaUe,  viz., 
that  they  are  Joint  owners  of  tbe  ditch.  Is 
d«iied  by  the  party  bringing  tiie  suit  and 
tbe  court  could  not  find  that  it  was  a  Joint 
ownership  until  defendant  bad  affirmative- 
ly shown  that  he  had  performed  his  part  of 
tbe  contract  by  enlai^ng  the  ditch. 

Because  of  the  errors  herein  pointed  out 
the  Judgmrait  of  the  court  below  la  reversed, 
and  the  cause  remanded. 

POTTER,  a  J.,  and  CORX,  J.,  concur. 


ao  Wya.  US) 
EI/ITH  et  al.  v.  PIXKpilTON  et  al. 
(Supreme  Court  of  Wroming.  Jan.  30,  1902.) 

CONTINIIINO  OUARANTT— CONSTRtTOnON  OF 
CONTRACT— LIABIUTY  OP  OUARANTOR 
— EVIDESNCE-ADMISSIBILITT. 

1.  A  detective  agency  was  employed  to  ren- 
der services  in  a  murder  case,  and  defendants 
executed  a  written  guaranty  conditioned  to 
pay  for  the  services  rendered  by  tbe  a^ocy 
at  a  certain  rate  per  day  and  expenses.  A 
suspect  was  convicted  of  tbe  mnrder.  and  the 
agency  was  paid  up  and  discharged;  but  a 
new  trial  was  granted,  and  the  agency  was 
subsequently  employed  by  the  attorney  for  the 
prosecutiou  to  render  further  services  in  tbe 
case.  Held,  that  the  guaranty  was  not  a  con- 
tinuing guaranty,  which  would  render  tbe  de- 
fendants liable  for  the  services  performed  uqt 
der  the  employment  by  the  attorney. 

2.  Plaintiff  contending  that  defendants  were 
liable  for  the  payment  of  such  servicea  by  rea- 
son of  having  authorized  the  coDtraet  by  the 
attorney,  or  having  tteeome  liable  by  subt^e- 
quent  words  or  conduct,  it  was  error  to  refuse 
to  allow  defendauts  to  introduce  a  letter  from 
the  attoroej  stating  the  employment  of  the 
detective,  and  that  tae  attorney  guarantied  the 
charges  in  the  belief  that  they  would  be  guar- 
antied by  defendants  "or  other  persons,  and  to 
reject  evidence  that  the  defendants  supposed 
that  the  agency  was  performing  the  services 
for  the  attorney,  and  bad  no  knowledge  that 
they  were  being  rendered  on  defendants'  be- 
half, and  evidence  as  to  the  reasons  why  de- 
fendants did  not  object  to  the  perbninance  of 
such  services. 

Error  to  district  court  Laramie  county; 
Richard  H.  Scott,  Judge. 

Action  by  William  A.  Plnkerton  and  an- 
other, as  copartners  doing  business  under 
the  Arm  name  of  the  Pfnkerton  National  De- 
tective Agency,  against  Thomas  Biyth  and 
others.  From  a  Judgment  In  favw  of  the 
plaintiffs,  defendants  Biyth  and  another 
bring  error.  Reversed. 

J.  W.  Lacey,  for  plaintiffs  In  error,  H.  J. 
Barry,  for  defendants  in  error. 
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KXIGHT.  7.  This  action  was  brought  In 
the  district  court  by  defendants  In  error,  as 
plaintiffs,  against  plaintiffs  in  error  and  one 
John  H.  Ward,  as  defendants,  by  a  petition 
of  a  single  count,  alleging  "that  the  defend- 
ants herein  Jointly  and  severally  promise  to 
pay  to  the  plaintiffs  the  sum  of  $8  per  day 
and  expenses  for  each  operative  sent  out  by 
plaintiffs  to  perform  certain  Investigations 
in  the  matter  of  the  murder  of  one  Harvey 
Booth  in  Evanston,  state  of  Wyoming,  on  or 
about  January  27,  18&:>;  that  at  the  special 
instance  and  request  of  the  defendants,  and 
at  the  special  Instance  and  request  of  each 
of  them,  and  in  consideration  of  thetr  said 
Joint  and  several  promise  to  pay,  the  plain- 
tiffs rendered  services  which  at  the  said  rate 
of  payment  amounted  to  the  sum  of  $G5S.25; 
*  •  •  that  the  defendants,  and  each  of 
them,  did  guaranty  the  payment  of  the  said 
services  rendered  by  the  plaintiffs,  amount- 
ing to  ¥658.25."  The  defendants  named  In 
said  petition  were  John  H.  Ward,  Thomas 
BIyth,  and  Oharles  E.  Stone.  Issuq  was 
Joined  by  a  general  denial,  and  a  tr^al  re- 
sulted in  dismissing  said  case  as  to  defend- 
ant John  H.  W^rd,  and  findings  and  Judg- 
ment against  the  plaintiffs  In  error,  Thomas 
Blyth  and  diaries  E.  Stone,  for  the  amount 
chilmed,  with  interest  From  said  Judgment 
said  Thomas  Blyth  and  Charles  E.  Stone 
come  to  this  court,  alleging  the  following 
errors^  as  set  out  In  their  motion  for  a  new 
trial:  "(1)  The  finding  of  the  court  Is  not 
sustained  by  sufficient  evidence.  (2)  The 
finding  of  the  court  Is  contrary  to  the  evi- 
dence. (3)  The  finding  of  the  court  is  con- 
trary to  law.  (4)  The  court  erred  In  exclud- 
ing from  the  evidence  In  aald  cause  the  let- 
ter of  one  W.  R.  Stoll,  dated  June  »,  1896. 
(5)  The  court  erred  In  excluding  from  the 
evidence  the  following  portion  of  that  cer- 
tain letter  written  by  W.  R.  Stoll  to  the  de- 
fendant-Thomas Biytli,  and  dated  June  9, 
1806,  which  Is  In  words  and  figures  follow- 
ing, to  wit;  'That  I  was  obllRed  to  wire  for 
Mr.  Ward,  and  obliged  to  accept  the  assdst- 
ance  of  the  Pinkertona  In  tracing  certain 
matters  down.  Mr.  Ward  will  explain  these 
matters  to  you  In  detail.  I  had  to  guaranty 
their  expenses,  upon  the  belief  that  they 
would  be  guarantied  by  you  or  some  others 
"When  the  facts  became  knowu.*  <0)  The 
court  erred  In  refusing  to  permit  the  defend- 
ants to  prove  by  the  witness  Thomas  Blyth, 
one  of  the  defendants  In  said  cause,  that 
the  said  witness  supposed  that  the  plaintiffs 
were  performing  their  services  for  which  this 
claim  Is  made  in  this  cause  for  W.  R.  Stoll, 
and  not  for  the  defendants.  (7)  The  court 
erred  in  refusing  to  permit  the  witness 
Thomas  Blyth  to  testify  In  said  cause  that 
be  had  no  Idea  that  the  plaintiffs  were  ren- 
dering any  services  here  on  behalf  of  the  de- 
fendants, or  either  of  them.  (8)  The  court 
erred  in  refusing  to  permit  the  defendants 
to  prove  by  the  witness  Thomas  Blyth,  one 
of  the  defendants  in  said  cause,  that  he,  the 


said  Thomas  Blyth,  did  not  tn  any  way  m- 
derstand  that  the  presence  or  services  of  the 
plaintiffs,  or  any  of  tb^,  In  renderiug  the 
services  here  In  question,  were  performed 
under  any  employment  through  or  under  the 
defendants,  or  for  which  they  were  In  any 
way  responsible.  (9)  The  court  erred  in  re- 
fusing to  permit  the  witness  niomas  Blyth, 
one  of  the  defendants  In  said  cause,  to  tes- 
tify as  to  bis  reason  for  not  objecting  to  the 
presence  and  employment  of  the  plaintiffs  Ui 
performing  the  services  sued  for  in  tbia 
cause." 

A  statement  of  fbcts  from  the  record  la 
this  case  proves  most  unsatisfactory,  and  Is, 
In  substance,  as  follows:  That  on  or  aboat 
January  27,  1896,  one  Harvey  Booth  was 
mtu'dered  In  Evanston,  Uinta  county,  Wyo.; 
and  as  a  result  of  negotiations  between  John 
H.  Ward,  originally  one  of  the  defendants 
herein,  who  was  at  the  time  sheriff  of  said 
Uinta  county,  defendant  In  error,  the  Plak- 
erton  Detective  Agency,  was  on  February 
10,  1895,  regularly  employed  by  Thomas 
Blytb,  one  of  the  plaintiffs  In  error,  in  the 
matter  of  the  Investigation  of  said  murdw. 
The  date  of  such  employment  Is  fixed  by  the 
evidence  to  the  effect  that  before  services 
are  rendered  by  defendant  In  error  a  guar- 
anty is  always  required,  and  the  one  Intro- 
duced In  evidence  herein  bears  that  date, 
and  reads  as  follows: 

"Guaranty.  In  consideration  of  the  serv- 
ices hereafter  to  be  rendered  by  the  Plnkw- 
ton  National  Detective  Agency  for  case  of 
Harvey  Booth,  of  Evanston,  Wyo.,  I,  Thomas 
Blyth,  of  Evanston,  Wyo.,  hereby  guaranty 
the  payment  of  said  agency's  bill  for  services 
in  the  case  at  the  rate  of  $8.00  per  day  and 
the  expenses  of  each  operative  from  the  time 
they  leave  the  office  of  the  agency  tmtil  tlieir 
return.  Thos.  Blytb.  [Seat]  Ohas.  Stone. 
[Seal.] 

"Jas.  McParland,  Denver,  Colo. 

"Feb.  10th,  1895." 

As  has  l>eeu  said,  the  record  Is  unsatis- 
factory; the  reason  being  that  It  faiU  to 
show  when  the  first  trial,  at  Evanston,  was 
had;  who  was  tried,  except  by  inference; 
what  kind  of  a  verdict,  If  any,  was  found; 
and  bow  it  became  competent  to  change  the 
venue  to  Cheyenne.  Oounsel  for  defendant! 
in  error  supplies  some  omlsslcms  In  the  rec- 
ord which  are  Important,  in  his  brief,  as  M- 
lows: 

*The  statement  of  the  case  made  by  coun- 
sel for  defendant  Blyth,  while  correct  in  the 
main,  argument  omitted.  Is  rather  brief,  and 
not  given  in  order  of  time.  For  these  rea- 
sons a  new  statement  Is  made,  giving  more 
detail: 

"Statement  One  Harvey  Booth,  of  Evans- 
ton, Wyoming,  was  murdered  about  January 
27,  1885.  The  Phikerton  National  Detective 
Agency  was  hired  to  investigate  the  murder, 
with  view  of  bringing  murderer  to  Justlcf, 
A  representative  of  the  PInkertons.  in  order 
to  secure  payment  of  services  to  be  rendered 
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by  ag^cy.  aecnied  the  f<dIowlng  paper,  sign- 
ed by  Tluniuis  Blyth  and  Obailes  EI  Btone. 
Tbe  paper  was  a  ivlnted  tOanlc  used  1^  the 
PUikertons,  the  irords  underlined  being  writ- 
ten by  band.  [Then  follows  the  guaranty  as 
set  out  berelnb^ore.  and  contlnnlng:]  Serv- 
ices were  rendered,  several  opwatlves  b^g 
employed.  As  a  result,  one  Crocker  was  ar- 
rested, tried  In  Eranston,  convicted.  New 
trial  and  change  of  vrane  granted.  IMed 
8ec<HUl  time  In  Cheyenne,  and  acquitted. 
Tbe  murder  case  closed  In  Obey«me  about 
July  1.  18D0.  All  bnis  rendered  by  Plnkei^ 
tons  In  first  trial  w»e  paid  either  or 
fhrongh  BtjiSx,  who  was  brother-in-law  of 
murdered  man,  and  also  bis  administrator. 
Blytb  was  present  on  second  trial,  knew  the 
Pinkertons  wen  rendering  services,  and 
knew  that  they  held  his  guaranty,  but  never 
recalled  It  There  Is  evidence  that  Blyth 
oittOKA  9250  as  paymoit  of  account  now  hi 
Judgment,  and,  after  offer  was  rejected,  re- 
newed promise  of  payment;  also  that  be 
save  ont  an  Idea  of  bis  being  responalble  for 
payment" 

Stopping  at  this  point,  when  tbe  trial 
court,  aft  fRMn  the  recrad  appears,  bad  no 
right  to  etoi>»  tw  want  ot  lnformatl<m  that 
at  any  time  any  one  tranaactbm  had  been 
completed,  we  find  that,  as  la  <dalmed,  the 
employm^t  of  dtfoidants  In  error,  occa- 
sioned In  part  by  the  guaranty  In  evldoice, 
bad  resulted  In  the  arrest  of  Crocker  for  the 
mnrdMT  of  Booth,  and  that  th^  sovlces  bad 
bee^  dispensed  with  (wtilcb  Is  claimed  tem- 
porarily) by  the  demand  that  their  operative 
be  recalled,  and  tbe  payment  by  Blyth  bC 
an  dalm  and  draiands  to  that  date  (April, 
1805).  There  Is  no  conflict  In  tbe  evidence 
as  to  what  occurred  at  that  time.  Mr.  Mc- 
Pariand.  superintendent,  as  afwesald,  of  de- 
endants*  agency  In  Doiver.  testified:  "A 
good  deal  of  woriE  was  done  In  the  way  of 
making  Investlgatiws  as  to  tbe  murdor  of 
Harvey  Booth.  Bills  for  work  done  In  Jan- 
vary,  February,  April,  1806,  were  paid  by 
Th<mia8  Blyth."  The  testimony  of  Thomas 
Myth  as  to  what  occurred  In  April,  1805,  not 
d^ed,  la  as  f<^ws:  "Q.  Tbe  day  prior  to 
the  settlement  and  payment  In  AfMil,  1805, 
what  had  been  dwie,  If  anything,  with  refer- 
ence  to  dlscbarglng  Pinkertons  In  the  mat- 
ter? .A.  I  wrote  to  Mr.  McParland  to  recall 
tbe  detectives  and  s«id  the  bill  Q.  What 
was  done  undnr  that?  A.  'Hie  detective  was 
ImmedUtt^y  recalled,  and  bill  rendered.  Q. 
And  waa  paid?  A.  Tes,  sir.  Q.  Who  else 
was  cofcnlzant  of  the  recall?  A.  Mr.  Beard 
and  Mr.  Ward."  Snbeequectly,  and  while 
defendant  In  error  bad  no  connection  with 
the  case.  Crocker  was  tried,  convicted  of  tbe 
murder  of  Booth,  made  appllcatton  for  a  new 
trial,  which  was  granted,  and  thereafter  the 
venue  of  the  case  was  changed  to  Cheyenne. 
Tbe  only  evidence  that  CMinects  defendant 
John  H.  Ward,  who  was  one  of  the  defend- 
ants in  tbe  court  below,  with  the  transac- 
tlott,  op  to  this  point,  was  that  he  sent  the 


(Higlnal  tel^am  to  tbe  agoicy  of  tbe  Plnk- 
erttms  at  Chicago  at  the  time  the  murder 
was  discovered,  which  was  ref^red  to  tbe 
Denver  ag«icy,  and  bad  knowledge  of  the 
myili^in^t  of  the  Pinkertims,  and  advised, 
wwked,  and  counsded  with  than  in  their 
opaatkras.  After  the  first  trial,  and  after 
tbe  case  had  bem  sent  to  Cheyome,  It  be- 
came necessary  to  make  new  contracts  la 
some  particulars,  as  ai^»ears  tnm  the  rec- 
ord; and  W.  B.  Sti%  Esq.,  an  attorney  of 
Cheyenne,  was  employed  by  Mr.  Blyth  to 
conduct  (HT  assist  in  tbe  ^osecutiim.  Mr. 
Bt^  bad  beoi  recommended  by  Mr.  MtiPar- 
land  to  Mr.  Blytit  when  tbe  latter  had  ap- 
plied to  him  to  name  the'  best  attorney  In 
WyonUng  to  be  emidoyed.  In  June,  1806, 
more  than  a  year  after  the  services  were 
rendered  by  tbe  defendant  bi  emr  xmAee 
ttie  guaran^  aforesaid,  and  tbe  same  bad 
hem  terminated  by  accord  and  satisfaction, 
as  is  claimed  by  plaintiffs  In  errw,  Mr.  StoB 
discovered  an  emergency  requiring  the  as- 
sistance of  a  detective,  and  by  wire  secured 
the  services  of  defoidants  In  emw;  and 
from  thai  on,  and  during  the  second  trial, 
the  services  sued  for,  which  are  admitted  to 
be  <tf  the  value  claimed,  wwe  rmdered.  Mr. 
Stoll,  after  securing  tbe  services  of  the  de- 
fendants In  oTor  as  afwesald,  on  June  0, 
1806,  wrote  Mr;  Btyth,  In  part,  as  ftfllows: 
*Tb8.t  I  was  obliged  to  wire  tm  Mr.  Ward, 
and  obliged  to  accept  the  assistance  of  tbe 
Pinkertcms  hi  traehig  certain  matters  down. 
Mr.  Ward  will  ocplaln  these  matters  to  yon 
in  detaiL  I  had  to  guaranty  their  expenses, 
npoa  tbe  belief  that  th^  would  be  guaran- 
tied by  you  or  some  others  when  the  facts 
became  known."  The  sustaining  of  tbe  ot»- 
jeetiMi  to  the  otter  of  the  part  of  the  letter 
aforesaid  forms  the  fifth  ground  In  tbe  mo- 
tion tor  a  new  trial  presoited  by  plaintiff 
in  error  Oharies  B.  Stone.  Tbe  evldoice 
discloses  the  fact  that  while  the  services 
sued  for  were  being  perfwmed  a  second 
guaranty  was  prepared  and  presented  to  Mr. 
Blyth  for  his  signature,  and  that  be  refused 
to  sign  the  same.  This  is  aplained  .by  Mr. 
McParland,  general  snpwfaitendent  as  afore- 
said, by  the  statement  that  the  original  guar- 
anty in  evidence  was  Ccr  a  time  mlsi^ced 
or  mislaid,  and  that  fact  caused  the  request 
for  a  new  guaranty  to  be  made. 

During  the  second  trial  the  office  of  Mr. 
Stoll  was  the  place  where  the  meetings  of 
thoee  Interested  In  the  [HrosecntiOD  were  held: 
and  the  statement  was  made  In  tbe  brief  of 
defendants  la  error,  and  In  tbe  argument 
of  couns^  before  this  court,  based  thereon, 
that  "there  is  evidence  that  Blyth  offered 
$250  as  payment  of  account  now  In  judg- 
ment, and,  after  <^er  was  rejected,  renewed 
promise  of  payment;  also  that  he  gave  out 
an  Idea  of  his  being  responsible  for  pay- 
ment" Referring  to  certain  evidence,  we 
will  give  that  evidence: 

William  B.  Sayers,  an  operative  of  defend- 
ant in  enor,  upm  that  point  testified  as  fol- 
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lows:  "Q.  Now,  yoa  may  state  what  con- 
versation you  had  with  Mr.  BIyth  in  regard 
to  pay  for  the  agency?  A.  It  was  on  the 
occasion  of  a  meeting  I  had  with  Mr.  Blyth, 
Mr.  Hamm.  Mr.  Ward,  and  Mr.  StoJl  In  Mr. 
StoU's  office  tn  this  town.  In  which,  acting 
under  Instruction  from  Mr.  McParland,  I 
wanted  to  get  advance  exjiense  money,  and 
said  that  I  had  been  Instructed  by  Mr.  Mc- 
Parland to  get  money  on  expenses  account  in 
this  matter.  During  that  conversation,  Mr. 
Hamm,  who  was  acting  attorney,  and  also 
Mr.  Blyth,  aslted  if  two  hundred  and  fifty 
dollars  would  be  the  amount  of  expense,  and 
had  a  paper  drawn  up  to  that  effect  if  I 
would  accept.  I  was  not  authorized  to  ac- 
cept two  hundred  and  fifty  dollars,  or  any 
sum.  I  told  them  I  was  not  authorized.  I 
told  them  I  traveled  a  good  deal  on  the  rail- 
road,—to  Deer  Lodge;  to  Salt  Lake;  two  or 
three  trips  to  Denver,  here.  I  said  I  knew  my 
railroad  expenses  were  pretty  heavy.  I  said 
that  I  didn't  know  the  amount,  and  refused 
It.  Then  I  was  given  to  understand— I  re- 
member the  conversation  quite  distinctly  at 
the  time  In  the  office,  Mr.  Stoll  being  present 
—that  the  matter  would  be  satisfactorily  ad- 
Justed.  Q.  Who  said  that  the  matter  would 
be  satisfactorily  adjusted?  A.  Mr.  Hamm 
or  itr,  Blyth.  I  don't  know  which  one.  Q. 
Were  they  both  present  at  the  time?  A. 
They  were  both  present  I  don't  know  who 
«pOke.  So  far  as  that  statement,  I  cannot 
swear  Q.  If  Mr.  Blyth  did  not  make  the 
promise,  he  made  no  objection  to  It  when  It 
was  made?  A.  All  four  were  present  when 
this  was  done.  Mr.  Stoll,  I  think,  had  gone 
out  of  the  room,  and  was  In  his  office.  I 
know  we  were  all  In  the  building.  Q.  Did 
they  at  that  time  ask  you  to  continue  the 
work?  A.  I  don't  know  that  they  asked  me 
to  continue  the  woi^.  I  was  working  at 
that  time  In  the  discharge  of  my  duties  of 
my  work  at  that  particular  time  that  day. 
Q.  Was  there  any  difficulty  about  yonr  pay? 
Were  yon  going  to  quit,  or  keep  on  wmklng. 
If  yoti  did  not  get  yonr  money?  A.  I  did 
not  say  I  was  solng  to  quit.  I  spoke  to  Mr. 
Stoll  about  It,  and  I  spcAe  to  Mr.  Ward  at 
that  time  about  It.  I  was  givm  to  under- 
stand  tt  was  aU  right  We  were  all  four 
|»«srat  at  one  time  during  the  day.  Q.  by 
the  Court:  Who  were  the  four?  A.  Mr. 
Stoll.  Mr.  Ward.  Mr.  Hamm,  attorney  tn  the 
case.  *  *  *  Q.  Just  be  clear  on  me  point 
Too  may  state  whether  or  not  In  the  con- 
versation yon  heard  In  Mr.  St<^'8  office  be- 
tween any  of  the  defendants  In  this  case, 
or  any  other  persons,  promises  were  made 
that  pay  would  be  forthcoming.  <ObJec- 
Hoa  to  form  of  question.)  By  the  Court: 
Ask  what  was  said  with  reference  to  pay 
at  the  time  and  place.  A.  I  can't  give  you 
the  exact  words.  It  has  been  some  years 
ago.  and  I  don't  recollect  the  oact  words. 
The  substance  of  It  was  that  the  settlement 
of  the  bill  of  services  would  be  all  right  In 
this  case.  The  substance  of  the  conversa- 
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tion  was  that  the  bill  would  be  paid."  On 
cross-examination  this  witness  was  asked  the 
following  questions;  "Q.  You  do  not  know 
who  it  was  said  your  services  would  be  paid? 
You  do  not  know  whether  It  was  Hamm 
or  Ward  or  Blyth?  A.  No;  I  do  not  know. 
Q.  Mr.  Hamm  was  not  an  attorney  for  Mr. 
Blyth?  A.  Mr.  Hamm—  I  don't  know  any- 
thing about  that.  He  was  connected  with 
the  case.  Q.  He  was  county  attorney  of 
Uinta  county,  and  authorized,  In  a  way,  to 
contract  bills  for  that  county?  A.  I  did  not 
know  anything  about  that  At  that  time  I 
would  not  have  taken  any  anthorlzatlon  from 
Mr.  Hamm  without  knowing  what  he  did  it 
on.  Q.  Whatever  was  said,  yop  do  not  know 
whether  It  was  Mr.  Hamm  or  somebody 
else?  A.  Mr.  Hamm  offered  this  paper  $230 
settlement  which  I  refused:  asked  If  that  Is 
right  I  said  'No.*  They  wanted  to  know 
how  much  it  would  be, — wanted  me  to  make 
statement  I  said,  'No.'  "  Later  on  the  same 
witness  testifies  as  follows:  "Q.  It  was  not 
settled  who  would  pay  It?  Is  that  whait  yon 
mean  to  say?  A.  It  was  my  understanding 
that  the  services  would  be  paid  for,  In  the 
presence  of  Mr.  Blyth,  Mr.  Hamm.  and  Ur. 
Ward,  all  of  whom  heard  It  at  that  time  as 
well  as  I  heard  It.  Q.  As  I  understand  you, 
you  don't  know  who?  A.  One  of  those  goi- 
tlemen."  Mr.  Blyth  testified  about  the  mat- 
to*  above  referred  to  as  follows:  **<}.  Yon 
hare  heard  Mr.  Sayers'  statement  as  to  the 
.  convcvsatlon  In  Mr.  StoU's  (^lf»  when  yoa 
and  Mr.  Ward  and  Mr.  Hamm  were  claimed 
to  have  been  present?  You  may  state  what 
If  anything,  of  that  conrersatlmi  occumd? 

A.  I  nevvT  had  any  such  ecmversatlm  In  Mr. 
StoU's  office." 

Mr.  Ward  testified;  apon  the  same  subject 
as  fellows:  "Q.  Ton  have  beard  the  testi- 
mony here  of  Mr.  Sayers  as  to  the  convosa- 
tlmi  In  his  presence  in  ration  to  payment 
of  Plnkertons  for  their  services?  Did  yoa 
bear  the  testlmouyT  A.  Yes,  sir.  Q.  Yoa 
may  state  whether  at  any  time  there  was  on 
agreemCTt  by  Mr.  Blyth  or  yourself,  or  any- 
bo^  in  yonr  presence,  that  that  blU  should 
be  paid?  A.  Not  In  my  presence,  sir." 

Mr.  Hamm,  the  other  pa*Bon  referred  to 
by  wltoess  ^yers  as  having  been  present 
at  the  time  of  the  ocmvonatlon  r^wred  to^ 
was  not  a  witness  In  the  case. 

Gharlm  Stone,  one  of  the  plalntlSs  In  er- 
ror against  wtinn  Judgment  was  rendered  in 
the  court  below,  and  who  has  been  described 
In  aU  the  pleadings  and  proceedings,  except 
in  the  guaranty  which  be  signed,  as  Gharles 

B.  Stone,  without  any  apparent  cause,  testi- 
fied in  part  as  follows:  "Q.  Yon  may  state 
what  knowledge  yoa  ever  liad  during  the 
time  of  Its  parfcormance  of  any  smice  by 
the  Plnkertons  In  this  matter  after  the  set- 
tlement was  made  la  April,  1886?  A.  None 
whatever.  Q.  What  authority  did  yon  give 
to  any  cme  to  employ  PInkwtiHis  on  your  be- 
lialf,  or  anybody  else,  to  do  detective  woilc 
after  April,  1885?  A..  >'one  whatever.** 

Digitized  by  Google 


Wyo) 


BLYTH  V.  PINKERTOX. 


623 


Tbe  above  erldence  to  not  modified,  quali- 
fied, or  qnestioned  In  tbe  entire  record. 

It  Is  not  necesHar^  to  continue  the  unrar- 
ellng  of  facts  which  seemed  to  be  reqolred, 
tor  the  reason  that  all  parties  appeared  to 
rely  upon  the  genwal  notortetr  gained  by 
the  tnrible  murder  out  of  which  this  con- 
troTersy  grew,  and  the  attempts  made  by  the 
state  of  Wyoming  and  private  Individuals 
to  And,  present,  and  punish  the  gnllty. 

Oonnsel  for  defendants  In  errw  Indudes 
In  his  brief  tlie  opinion  claimed  to  have  been 
annfmnced  by  tbe  trial  judge  in  rendering 
tain  Judgment,  which  is  not  Included  In  the 
record  of  tbe  case  before  ub.  While  itwoidd 
not  be  fair  to  quote  this  opinion  Wlthoot 
glviog  all  tbe  evidence,  some  of  which  that 
la  omitted  might  have  had  great  weight  In 
Its  being  arrived  at,  still,  In  view  of  the  fact 
that  Charles  Stone,  <me  of  the  judgment 
debtor  defendants  In  tbe  court  below,  was 
never  shown  to  have  obligated  himself,  by 
word,  sign,  or  deed,  beyond  signing  his  name 
to  the  guaranty  executed  February  10,  18M>, 
not  sued  on,  but  off^ed  In  evidence,  we  win 
quote  from  the  opinion  suffldent  to  show 
that  It  was  for  lack  of  evidence  that  oiused 
tbe  court  bdow  to  commit  some  of  the  errors 
complained  of.  We  quote  In  part:  "That  It 
was  a  continuing  contract,  In  the  light  con- 
tended for  by  the  plalntUf,  seems  clear  to 
the  court:  and  It  appears  furtbw  equally 
true  that  there  was  no  cancellation  of  the 
contract  by  the  defendants,  and  that  the 
cmtract  expired  at  the  close  of  the  second 
trial,  and  that  tbe  account  sued  on  Is  a  just 
debt  under  the  contract."  We  are  con- 
strained to  ask.  why  did  the  contract  expire 
at  the  close  of  the  second  trial?  It  was  at 
the  close  of  tbe  first  trial  that  It  was  thought 
tbe  murderer  of  Harvey  Booth  had  been  dis- 
covered and  brought  to  justice.  At  the  close 
of  tbe  second  trial  this  was  found  to  be  a 
mistake,  and  all  tbe  efforts  and  expenditures 
bad  been  for  naught. 

The  diligence  of  tbe  attorneys  In  present- 
ing autbfR-itleB  applicable  to  the  proper  con- 
sideration of  this  case  must  be  commended, 
and  as  there  Is  little,  if  any,  dispute  as  to 
tbe  law  that  should  govern,  we  have  dis- 
ci^ed  tbe  facts  at  length.  The  plaintiffs  In 
error  insist  that  the  guaranty  in  evidence  Is 
not  a  continuing  guaranty,  and  that  there  Is 
nothins;  In  the  instrument  Itself  fixing  the 
limits  of  time  for  which  It  shall  run,  nor 
fixing  the  aggr^te  amount  for  which  It 
shall  be  good,  and  that  such  Instrument  can- 
not be  construed  as  a  continuing  guaranty; 
that  a  guarantor,  like  a  surety.  Is  bound 
oDiy  by  tbe  strict  letter  or  precise  terms  of 
the  contract  of  bis  principal  whose  perform- 
ance he  has  guarantied,  and  In  this  respect 
he  Is  a  favorite  of  the  law;  and  that  this 
must  be  remembered  In  determining  the  lia- 
bility; and  ttiat  be  has  the  right  to  stand 
upcm  tbe  strict  terms  of  his  obligation,  when 
such  terms  are  ascertained.  And  counsel 
cites  tn  support  of  these  contenUtms  Miller 


V.  Stewart.  9  Wheat.  680,  0  L.  Ed.  189,  and, 
to  the  same  effect,  Staver  &  Walker  v.  Locke 
(Or.)  30  Pac.  497;  Cushlng  v.  Oable  (Minn.) 
50  N.  W.  891;  Barns  v.  Barrow,  61  N.  Y.  39, 
18  Am.  Bep.  247;  Markland  Mln.  &  Mfg.  Go. 
V.  Klmmel.  87  Ind.  660;  City  of  Lafayette  v. 
James,  92  Ind.  240,  47  Am.  Rep.  140;  Gunn 
V.  Geary,  44  Mich.  615,  7  N.  W.  235;  Henrle 
V.  Buck  (Kan.  Sup.)  18  Pac.  228;  GUI  v. 
Sulllran  (Iowa)  17  N.  W.  768;  Lang  v.  Pike, 
27  Ohio  St.  498;  Byan  v.  WlUIams.  29  Kan. 
487;  Insurance  Co.  v.  Johnson  (111.  Sup.)  12 
N.  B.  206;  Pe<^le  v.  Toomey  (HI.  Sup.)  13 
N.  E.  521. 

As  to  the  contention  made  by  plaintiffs  In 
error  that,  by  tbe  terms  of  a  guaranty  such 
as  is  here  In  evidence,  tbe  guarantor  cannot 
be  held  beyond  the  Immediate  transaction, 
counsel  cite  Blrdsall  v.  Heacock,  32  Ohio  St 
177,  30  Am.  Bep.  572;  the  cose,  briefly  stat- 
ed, being  as  follows:  The  guaranty  was: 
"Send  my  son  the  lumber  he  asks  for,  and  It 
will  be  all  right."  The  son  at  once  bought 
$226  wiHTth  of  lumber  on  credit  and  aft^ 
wards  paid  for  It.  But  the  matter  did  not 
stop  there.  Tbe  first  purchase  wfis  May  1]^ 
1868.  Afterward  be  bought  additional  lum- 
ber, down  to  January,  1860.  The  court  con-  . 
fined  the  guaranty  to  the  first  punAase,  of 
May  11,  1868,  and.  In  closing  a  very  Interest- 
ing opinion,  said:  **Tbe  better  opinion  would 
seem  to  be  that  such  an  Instrument  should 
be  confined  to  the  Immediate  transaction, 
nnless  the  language  of  the  promise  Is  suffi- 
ciently broad  to  show  that  it  was  meant  to 
reach  beyond  tbe  present  snd  render  the 
guarantor  answerable  for  future  credits. 
Tbe  tendency  of  decisions  in  this  country  has 
accordingly  been  against  construing  guar- 
anties as  continuity,  nnless  tbe  Intention  of 
the  parties  is  so  clearly  manifested  as  not 
to  admit  of  a  reasonable  doubt  2  Am. 
Lead.  Cas.  141.  citing  Congdon  v.  Bead,  T 
K.  I.  576."  And  several  othw  cases  are 
cited.  In  the  case  of  Gard  r.  Stevens,  12 
Mich.  282,  86  Am.  Dec.  52,  the  guaranty 
was:  "If  yon  will  let  the  bearra  have  what 
leather  he  wants,  and  charge  the  same  to 
himself,  I  will  see  that  yon  have  your  pay 
in  a  reasonable  time."  The  court.  In  dis- 
cussing this  question,  says:  "As  tbe  plain- 
tiff sold  tbe  leather  to  Gates  at  several  dif- 
ferent times,  and  for  different  amounts,  the 
first  question  Is  whether  the  guaranty  Is 
limited  as  to  time.  We  think  It  limited  to  a 
single  purchase  or  transaction.  We  must 
hold  this,  or  that  It  is  unlimited  both  as  to 
time  and  amount  Every  person  Is  supposed 
to  have  some  regard  to  his  own  Interest  and 
It  Is  not  reasonable  to  presume  any  man  of 
ordinary  prudence  would  become  surety  tot 
another,  without  Uraltatkm  as  to  time  or 
amount  nnless  be  has  done  so  In  express 
terms  or  by  dmr  Implication.  If  the  guar- 
anty was  limited  in  express  terms  either  as 
to  time  or  amount  bnt  not  as  to  both,  It 
might  be  said  it  was  the  intention  f>f  the 
grantor  to  leave  It  open  as  to  the  other,  or 
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that  a  further  limitation  could  not  be  Im-i 
piled.  But  where  it  contains  no  express  lim- 
itation as  to  either,  and  there  is  nothing  In 
the  Instrument  itself  from  which  it  can  be 
Inferred  that  it  was  the  Intention  of  the 
guarantor  to  leare  it  open  as  to  both,  we 
thinlt  it  must  be  understood  as  referring  to 
a  single  transaction."  In  the  case  of  Ros- 
ers  T.  Warren,  8  Johns.  119,  the  guaranty 
was;  "Oiu-  sous  wish  to  take  goods  of  you 
on  credit.  We.  are  willing  to  lend  our  names 
as  security  for  any  amount  they  may  wish." 
Goods  were  bought  at  several  different  times 
on  credit.  The  court  says:  "The  true  con- 
struction of  the  letter  of  credit  is  that  It  is 
to  be  confined  to  the  first  imrcel  of  goods. 
It  would  be  unjust  and  unreasonable  to  ex- 
tend It  to  an  indefinite  credit  for  an  indefi- 
nite time."  To  the  same  effect  were  the 
following  authorities  cited  by  plaintiffs  in 
error:  Anderson  t.  Blakely,  2  W*att8  &  p. 
237;  Aldricks  v.  Higgins,  16  Serg.  &  R.  212; 
Dry  Goods  Co.  t.  Yearout  (Kan.  Sup.)  64 
rac.  1002;  Cremer  r.  Higginson,  1  Mason, 
323,  6  Fed.  Cas.  797;  and  many  others. 

Defendants  in  error  contend  that  the  guar- 
anty in  evidence  is  a  continuing  one,  "and, 
in  order  to  determine  that  question,  we 
have  to  construe  Its  t^ms  \n  the  light  of 
other  surrounding  circumstances  at  the  time 
of  Its  execution."  And  several  authorities 
have  been  cited  In  support  of  that  conten- 
iUm,  which  is  not  denied.  The  supreme 
court  of  New  York  used  the  following  lan- 
guage many  years  ago,  and  from  the  auth(»s 
Ities  examined  we  have  found  none  more 
concise,  applicable  to  the  case  before  us: 
"The  party  entering  into  an  absolute  engage- 
ment for  the  responsibility  of  his  friend 
should  see  to  the  performance  of  it.  The 
relation  in  which  the  parties  afterwards 
stand  to  each  other  presupposes  privity 
and  knowledge  of  the  credit  obtained.  It  is 
in  most  of  these  cases  a  nice  and  difficult 
question  to  determine  whether  the  guaranty 
is  a  continuing  one  or  not  The  intent 
of  the  party,  to  be  derived  from  the  words, 
is  the  only  sure  guide,  and  therefore  very 
little  aid  is  to  be.  derived  from  the  adjudged 
cases,  as  they  turn  upon  the  peculiar  pliras- 
eology  of  the  guaranty.  Upon  general  prin- 
dples,  a  strict  interpretation  should  be  ap- 
plied in  favor  of  a  surety."  The  same  court 
later.  In  Baker  v.  Rand,  13  Barb.  152,  says: 
"If  the  plain  terms  of  the  contract  may  be 
filled  by  being  confined  to  one  transactloo, 
courts  are  not  anxious  to  extend  It  to  oth- 
ers." As  to  surrounding  circumstances,  a 
case  fairly  well  describing  that  language  is 
Iforgan  v.  Boyer,  39  Ohio  St  324,  48  Am. 
Rep.  454.  We  quote  from  the  (pinion: 
"The  defendant  H.  A.  Bowlus,  a  merchant 
of  Melmore,  in  Seneca  county,  had  at  differ- 
ent times  purchased  small  qutlntltles  of 
goods  upon  credit  of  the  plaintiffs,  partners 
under  the  name  of  Morgan,  Root  &  Co.,  who 
were  merchants  of  Cleveland;  and.  In  or- 
der to  obtain  from  them  further  credit,  he 


procured  from  the  defendant  H.  A.  Boyer, 
of  Tiffin,  a  written  guaranty  in  the  follow- 
ing words:    'Tlflin,  April  11th.  1876.  Messrs. 
Morgan,  Root  &  Co.— Gents:   The  bearer, 
Mr.  H.  A.  Bowlus,  is  visiting  your  city, 
buying  a  few  goods  in  your  line;  and  any- 
thing you  may  be  able  to  sell  him  will  be 
paid  promptly  as  agreed  on,  which  I  here- 
with guarantee.   Yours  respectfully,  H.  A 
Boyer.'   Bowlus  delivered  this  guaranty  to 
the  plaintlfTs  about  April  12,  1870.  and  then 
purchased  of  them  on  the  faith  of  the  guar- 
anty goods  to  the  amount  of  $797,  for  which 
he  afterwards  paid  in  full.   The  plaintiffs 
continued  to  sell  goods  to  Bowlus  from  time 
to  time  until  about  September  20,  1879,  when 
the  balance  due  from  him  was  ¥301.12.  for 
which  the  pilaintifls  brought  suit  against 
Bowlus  and  Boyer.   The  case  was  submit- 
ted to  the  court  of  comm<Hk  pleas,  which 
rendered  a  Judgment  In  favor  of  the  defoid- 
ant  Boyer.  and  this  Judgment  was,  on  er- 
ror, affirmed  by  the  district  court  The 
plaintiffs  ask  leave  to  file  a  petition  In  error 
to  reverse  the  Judgm^t  of  the  district  court 
The  principal  question  argued  by  counsel 
and  the  one  requiring  our  decision,  is  wheth- 
er the  guaranty  given  by  the  defendant 
Boyer  Is  a  limited  or  a  continuing  guaranty. 
The  language  of  guaranties  is  often  so  in- 
definite, and  their  construction  in  this  re- 
spect so  dilUcult,  that  the  decisions  relating 
to  such  construction  are  very  numerous  and 
conflicting.   This  conflict  has  in  many  cases 
arisen  from  the  difference  in  the  surround- 
ing circumstances,  and  the  language  of  eadi 
guaranty,  but  In  many  cases  it  is  due  to  the 
application  by  the  several  courts  of  the  dif- 
ferent rules  to  the  construction  of  those  con- 
tracts.   The  rules  which  we  apply  In  this  case 
are  those  which  are  In  accordance  with  previ- 
ous decisions  of  this  court  and  those  whicli 
we  deem  to  be  most  in  accordance  w^lth  well- 
established  principles  of  law.   The  rule  that 
the  language  of  a  promise  is  to  be  conatrued 
most  strongly  against  the  promisor  cannot 
properly  be  applied  to  the  construction'  of  a 
guaranty.   A  guarantor,  like  a  surety.  Is 
bound  only  by  the  precise  words  of  his  con- 
tract.  Other  words  cannot  be  added  by  con- 
struction or  implication,  but  the  meaning  of 
tbe  words  actually  used  Is  to  be  ascertained 
In  tbe  same  manner  as  the  meaning  of  sUn- 
llar  words  used  In  other  contracts.  Tiiey 
are  to  be  understood  in  their  plain  and  or- 
dinary sense,  when  read  in  the  light  of  tbe 
surrounding  circumstances  and  of  the  ob- 
ject Intended  to  be  accomplished.   The  nilA 
that  a  guarantor  is  held  only  by  the  eipreM 
words  of  his  promise  does  not  entitle  him  to 
demand  an  imfair  and  strained  interpreta- 
tion of  those  words,  in  order  that  he  mt-j 
be  released  from  tbe  obligation  which  be 
has  assumed.   In  applying  these  rules  there 
has  been  much  difference  of  opinion  as  to 
whether  the  language  of  a  guaranty  should 
be  construed  as  creating  a  Limited  or  a  con- 
tinuing guaranty,  when  it.  Is  fairly  capable 
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of  either  craiBtractton,  but  we  are  satlefled 
tbat  the  decided  weight  of  authority,  is  In 
faTor  of  tiie  rule  stated  hy  Judge  Story,— 
tbat  In  a  doulHfal  case  the  presumptlou 
should  be  against  the  ccmstruction  that  the 
guaranty  Is  continuing.  *  *  *  Applying 
to  the  constmction  of  this  gufiranty  the  lulee 
which  we  liave  stated,  with  the  aid  of  the 
BUTEonnding  circumstances,  and  the  purpose 
for  which  It  was  glren,  we  are  led  to  the 
ctmcluBton  that  the  plaintiffs  were  not  jus- 
tified In  treating  it  as  a  continuing  guar- 
anty." 

Reference  is  made  In  the  record  of  the 
case  In  the  court  below  several  times  to  the 
fact  that  the  plaintiffs  In  error,  Blyth  and 
Ston^  never  canceled  or  recalled  the  writ- 
ten guaranty  signed  by  them.  They  both 
admitted  It  on  the  witness  stand;  and  the 
court,  if  correctly  qupted  by  couns^  attach- 
ed some  fmportance  to  that  fact  Counsel 
toe  defendant  In  error  v^etB  to  the  same 
both  In  his  brief  and  argument  In  this  court 
and  cites  us  to  Lanuasee  t.  Barker,  8  Wheat 
101.  4  L.  Ed.  343;  and  we  quote  from  the 
syllabus,  which  correctly  states  ttie  opinion 
upm  that  point:'  "When  an  authority  has 
been  cace  given  to  a  merchant  abroad,  and 
has  been  acted  on  in  good  faith.  Implied 
revoottions  are  not  favored,  (t  la  Incnm- 
bent  on  tbe  principal  to  show  a  revocation 
In  terms  too  dear  to  be  charged  with  equiv- 
ocation,'*—and  also.  In  the  same  case,  tbe 
language  quoted  by  counsel:  "Nowhere  in 
the  evidence  Is  It  shown  that  the  guaranty 
baa  been  revoked  <x  recalled.  To  revoke  the 
gaaranty*  ocpllclt  language  should  be  used." 
Counsel  is  excused,  without  the  asking,  for 
failing  to  call  our  attention  ta  the  language 
of  the  coort  upon  tills  subject  In  Twohy  v. 
HcMurron.  67  Minn.  242,  50  N.  W.  801,  cited 
by  him  upon  Another  branch  of  tbe  case,— 
one  idready  considered.  We  quote:  "The 
fact  that  the  guaranty  Itself  was  not  taken 
up  by  defendant  at  tbe  time  he  claims  to 
have  paid  In  accordance  with  Its  t^ms  can- 
not be  regarded  as  a  practical  construction 
of  Its  language,  or  an  admission  that  it  was 
continuing."  We  have  not  found  any  au- 
thwlty  to  the  contrary. 

We  are  of  the  opinion  that  the  guaranty 
offered  In  evidence  waa  not  a  continuing  one, 
and  that  1^  under  the  petition,  upon  a  new 
trial  of  this  case.  It  should  be  claimed  that 
plaintiff  In  error  Thomas  Blyth  became  lia- 
ble for  tbe  services  in  controversy  by  rea- 
son <a  bis  having  authorised  the  contracting 
for  the  same,  or  by  reason  of  having  in  some 
way  become  bound  for  the  payment  therefor 
by  any  words,  acts,  or  benefits,  which,  we 
are  free  to  say,  does  not  appear  from  the 
record  before  us,  Uien  he  should  be  allowed 
to  def^d  against  such  claim;  and  it  was 
error  to  reject  tbe  testimony  offered  as 
shown  by  causes  numbered  4,  S,  6,  7,  8,  and 
0  In  tbe  motion  for  a  new  trial,  as  herein- 
before  set  out  in  full. 

Tbe  Judgment  of  the  district  court  will  be 

erp,— 40 


rev^-sed,  and  tbe  cause  Is  remanded  to  that 
court  for  further  proceedings  In  accordance 
with  the  views  herein  expressed. 

POTTBK,  C.  J.,  and  COKN,  J.,  concur. 


.  (26  Moat.  274) 

STATE  ex  rel.  HENNESSY  et  al.  t.  SEC- 
OND JUDICIAL  DISTRICT  OO0RT  OP 
MONTANA  IN  SILVER  BOW  COUNTY. 

(Supreme  Ooort  of  Montana.    Feb.  11,  190Z) 

WRIT  OP  8UPERVIS0RT  CONTROL-RiaMEDT 
BT  APPBAI.-QCX8TI0N  OF  TITLE. 
On  a  denial  of  an  order  permitting  a  sur- 
vey and  inspection  of  a  mining  blaim,  the  su- 
preme conrt  will  not  grant  a  writ  of  super- 
visory control,  there  beina:  a  remedy  by  ap- 
peal, and  a  qoestiou  of  wle  involved  in  the 
cause  being  one  for  the  district  court  la  the 
first  instance. 

Petition  by  the  state,  on  the  relation  of 
Patrick  J.  Hennessy  and  another,  for  a  writ 
of  supervisory  control  to  the  Second  Judicial 
district  court  ot  the  state  of  Montana  for 
Sltv^  Bow  county.  Writ  denied. 

T,  Bailey  Lee,  for  relators. 

BBANTLT,  C.  J.  Application  for  a  writ 
of  supervisory  control.  Petition  was  filed  In 
tbe  district  court  of  Silver  Bow  county  by 
plaintiff  In  a  suit  therejn  pending  for  an  or- 
der permitting  a  survey  and  Inspection  of  a 
mining  claim.  The  order  was  denied  for  the 
reason  that,  In  tbe  opinion  of  the  district 
court,  the  plaintiff  failed  to  show  any  Inter- 
est In  himself  In  the  ivoperty  In  controversy. 
Tbe  writ  Is  denied,  for  the  reason  that  the 
question  Involved,  If  prc^erly  reserved,  may 
be  reviewed  on  appeal  from  the  judgment' 
finally  rendered  in  the  cause,  and  no  exi- 
gency Is  shown  requiring  Immediate  Inter- 
ference by  this  court;  and  also  because  to 
grant  It  would  require  this  court  premature- 
ly to  pass  upon  the  question  of  title,  and 
thus  adjudicate  tbe  ultimate  rights  of  tite 
parties,  which  must  be  done  by  the  district 
court  lu  tbe  first  Instance. 

Writ  denied. 

PIGOTT,  J.,  concurs.  MILBTTRN,  J.,  con- 
curs In  result 


(26  MoqL  208) 

MURRAY  V.  NORTHERN  PAC.  RY.  CO. 
iSupreme  Court  of  Montana.    Feb.  8,  1002.) 
APPEALABLE  ORDER. 
An  appeal  from  an  order. by  the  district 
coort  taxing  costs  will  not  tie. 

Appeal  from  district  court,  Lewis  and 
Clarke  county;  J.  M.  Clements,  Judge. 

Suit  by  Patrick  M.  Murray  against  the 
Northern  PacUlc  Railway  Company.  From 
an  order  taxing  costs,  defendant  appeals. 
Dismissed. 

Wm.  Wallace,  ■  Jr..  for.  appellant  B.  B. 
Purcell,  for  respimdent 
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BRANTLY,  O.  J.  This  Is  an  attempted 
appeal  from  an  order  made  by  the  district 
court  taxing  coats.  Plaintiff  lias  raoved  to 
dismiss  the  same  on  the  ground  that  the  or- 
der Is  not  appealable.  The  motion  is  sus- 
tained upon  the  authority  of  State  t.  MlUis, 
19  Mont.  444,  48  Pac.  773,  and  the  cases 
therein  cited.  We  see  no  reason  why  the 
role  long  followed  In  this  Jurisdiction,  aa 
appears  from  these  cases,  should  now  be 
changed. 

Dismissed. 

PIOOTT  and  MILBUBN,  JJ.,  concur. 


(26  Mont.  268) 

HUBLEY  V.  O'N'EILI^. 
(Supreme  Court  of  Montana.    Feb.  10,  1902.) 
BONA  FIDB  PURCHASER— NOTICB— EVIDENCE. 

1.  Plaintiff,  purchasiug  the  undivided  half 
interest  of  S.  in  a  lot,  as  shown  by  the  record, 
lias  not  constructiTe  notice  of  an  oral  '  parti- 
tion of  the  lot  by  H.  and  O.,  bis  co-tenant, 
from  the  fact  that  O.  had  for  years  paid  the 
taxes  on  a  certain  half  of  the  lot. 

2.  Plaintiff,  at  the  time  she  took  a  deed  for 
the  undivided  half  interest  of  S.  in  a  lot,  is 
not  shown  to  hare  had  actual  notice  of  an  oral 
partition  by  S.  and  O.,  his  co-tenant,  by  the 
fact  that  she  thereafter  paid  the  taxes  on  the 
port  S.  bad  occupied,  and  when  O.  forbade  her 
sweeping  her  dirt  onto  the  part  occupied  by 
him  she  said  that  O.'s  deed  was  not  fixed 
rieht,  and  that  she  could  do  What  she  felt  like 
till  tnere  was  a  division. 

Appeal  from  district  court,  SUtw  Bow 
county;  Jno.  Lindsay,  Judge. 

Action  by  Mary  Ann  Hurley  against  Pat- 
rick O'Neill.  Judgment  for  defendant 
Plaintiff  appeals,  Revo'sed. 

Sinclair  &  Dygert,  for  apiwllant  J.  N. 
Kirk,  and  N.  W.  McConnell,  for  reepwid- 
ent 

PIGOTT,  J.  This  is  an  action  to  partition 
a  lot  100  feet  in  length  by  30  feet  in  width, 
situate  in  the  city  of  Butte.  The  complaint 
states,  in  substance,  that  the  plaintiff  and 
the  defendant  are  owners  (except  as  to  the 
minerals  therein)  as  tenants  in  common  of 
the  proper^,  each  owning  an  undivided  half 
Interest.  The  defendant,  by  answer,  denies 
the  ownership  in  common  alleged  in  the 
complaint,  and  seta  up  that  he  and  one  Sul- 
livan purchased  the  lot  in  1889,  and  that  at 
the  time  of  the  purchase  It  was  agreed  be- 
tween them  that  Sullivan  was  purchasing 
and  acquiring  title  to  the  east  SO  feet  of  tbe 
lot,  and  the  defendant  was  purchasing  and 
acquiring  title  to  tbe  west  00  feet  thereof; 
that  In  pursuance  of  the  agreement  the  de- 
fendant built  a  house  upon  the  west  half, 
and  ever  since  has  occupied  the  same  as 
his  home,  and  that  Sullivan  built  a  house 
upon  tbe  east  half,  and  occupied  it  aa  his 
home  until  some  time  In  1894,  when,  for  a 
valuable  consideration,  he  sold  and  conveyed 
his  Interest  In  the  lot  to  plaintiff;  that  the 
plaintiff  at  tbe  time  of  purchasing  tbe  In- 


terest well  knew  that  the  Interest  of  Sulli- 
van was  only  tbe  east  50  feet  of  the  lot 
and  that  Sullivan  had  and  claimed  to  have 
no  Interest  whatever  in  the  west  50  feet; 
and  that  since  the  purchase  by  tbe  plaintiff 
she  has  lived  upon  and  occupied  tbe  east 
50  feet,  claimhig  no  Interest  whatever  in 
tbe  west  50  feet  occupied  by  the  defendant. 
A  trial  was  had  by  tbe  court  sitting  with  a 
Jury.  A  general  verdlc(  and  special  findings 
for  the  defendant  were  returned.  These  the 
court  adopted,  and  rendered  judgment  in 
favor  of  the  defendant  decreeing  title  In 
him  to  tbe  west  50  feet  of  the  lot  Tbe 
plaintiff  has  appealed. 

Tbe  following  facts  were  eatabllsbed  by 
the  evidence  and  tbe  findings:  On  the  ITth 
day  of  July,  1889,  the  persons  who  were 
then  the  owners  of  the  lot  in  question  con- 
veyed it  by  deed  (reserving  the  mining 
rights  and  minerals)  to  tbe  defendant  and 
Sullivan  an  tenants  In  common.   This  deed 
was  duly  recorded  in  September  of  the  same 
year.   The  defendant  and  Sullivan  bad  oral- 
ly agreed  between  themselves  that  each  was 
to  own  in  severalty  one-half  of  tbe  lot  and 
shortly  after  the  purchase  it  was  orally  un- 
derstood between  tbebi  that  the  defendant 
was  the  owner  of  the  west  half  and  Sul- 
livan the  owner  of  the  east  half  of  the  lot 
Soon  after  the  purchase  O'Neill  built  a  three- 
room  frame  house  costing  (437  on  tbe  west 
half,  and  Sullivan  built  a  house  costing 
$425  on  both  sides  of  an  Imaginary  line  divid- 
ing tbe  lot  into  halves,  a  part  of  tbe  Snl- 
livan  bouse  being  on  the  west  end  and  a 
part  on  tbe  east  end.   The  west  end  of  the 
lot  faces  on  Montana  street  but  there  Is  no 
means  of  Ingress  to  or  egress  from  tiie 
east  half  of  tbe  lot  except  through  tbe  west 
half,  unless  by  the  consent  of  those  owning 
the  property  adjoining  tbe  east  half  of  the 
lot   The  defendant  and  Sullivan,  with  tbelr 
families,  occupied  the  lot  each  living  In  the 
bouse  built  by  him,  until  the  26th  day  of 
March,  1895,  when  Sullivan  granted  his  un- 
divided one-half  Interest  In  the  Idt  to  the 
plaintiff,  who  Immediately  entered  Into  pos- 
session of  the  house  previously  occupied  by 
Sullivan,  and  has  lived  there  ever  since  with 
Iter  family.   The  deed  to  the  plaintiff  was 
duly  recorded  on  tbe  3d  day  of  April,  18^ 
Ajs  shown  by  the  records  of  Silver  Bow 
county,  tbe  plaintiff  is  tbe  owner  of  an  un- 
divided one-half  Interest  In  tbe  lot   At  the 
time  Sullivan  sold  and  conveyed  to  the  ^In- 
tiff,  the  rec(H^s  showed  that  Sullivan  and 
tbe  defendant  were  tenants  in  common. 
Tfaere  was- nothing  to  Indicate  ownership  in 
severalty.   There  was  a  fence  on  the  west 
end  of  tbe  lot  along  the  line  of  Montana 
street,  but  there  was  no  fence  or  other  evi- 
dence of  a  division  between  tbe  east  and 
west  parts.    Tbe  defendant  bad  paid  taxes 
on  tbe  west  half  of  the  lot  since  1889.  but 
it  does  not  appear  that  the  plaintiff  had  no- 
tice or  knowledge  thereof  when  she  pur 
chased  from  SuBlvan. 
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1.  So  far  as  appearances  went,  all  tbat 
had  been  done  by  O'Neill  and  SuUlvan  was 
eouslstent  with  their  rights  as  tenants  In 
common,  and  their  occupancy  did  not  8«to 
to  charge  the  appellant  with  constructlTe 
notice  of  the  rights  of  0*N'«dll  and  SuUlvau 
as  betwera  themselTes.  The  title  under 
which  they  might  have  h^d  possesion  being 
of  record,  and  being  constetent  with  the  oc- 
cnpau^,  the  possession  must  be  referred  to 
the  record  title,  and  will  not  be  constructlTe 
notice  of  any  other  title,  legal  oc  equitable. 
UulUns  T.  Hardware  Ca.  25  Mont  — ,  66 
Pac.  1004.  It  is  true  that  the  defendant 
paid  the  taxes  assessed  to  him  on  the  west 
half  of  the  lot  from  1888  down  to  the  date 
of  the  trial.  Ttda  fact  was  not  constmctlve 
notice  of  the  defendant's  equitable  title 
arising  by  virtue  of  the  supposed  oral  parti- 
tion. Moreover,  it  was  consistent  with  the 
title  appearing  of  record.  .MulUns  t.  Hard- 
ware Ca,  supra.  Upon  this  Inaneh  of  the 
case  suffice  it  to  say  that  thov  was  no  evi- 
dence whatevOT  tending  to  charge  the  idaln- 
tUf  with  constructive  notice  of  the  equitable 
rights  of  the  deffflidant. 

2.  With  respect  to  actual  notice,  the  de- 
fendant himself  testified  that  at  no  tlme'4>e- 
fore  August  18D7,— which  was  more  than 
two  years  aft»  the  plaintiff  purchased 
SulUvan,— did  be  intimate  to  her  or  assert 
la  her  presence  any  claim  ]n  severalty  to  the 
vest  half  of  the  lot  nor  was  there  any  evi- 
dence tending  to  show  that  she  had  actual 
notice,  either  exis-ess  or  implied,  of  bis  sup- 
posed rights  under  the  oral  partition  between 
himself  and  •Sullivan.  The  defendant  con- 
tends that  there  are  two  itona  of  evidence 
which  show  that  the  plaintiff  had  knowledge 
or  actual  notice  of  his  title  at  the  time  she 
purchased  from  Sullivan:  Until  August 
If^u,  the  plaintiff  and  the  defendant  with 
thdr  families,  had  made  common  use  of  the 
lot  for  such  domestic  purposes  as  they  do- 
sh!ed  without  objection,  let  or  hindrance; 
but  the  d^endant  testified  that  In  that 
month  he  forbade  the  plaintiff  to  "sweep  her 
dirt  over  into  our  yard,  and  I  told  her  one 
evening  that  she  most  not  do  it  and  to  keep 
het  own  place  like  the  other  parties  did 
iMr.  Sullivan);  and  she  told  me  *  *  * 
that  I  did  not  fix  my  deed  right  and  tbat 
iH»  could  do  Wbat  ahe  felt  like  until  it  was 
divided.  I  then  took  a  surveyor  to  the  lot 
and  had  It  surveyed,  and  stakes  were  put  up. 
and  designated  the  dividing  line  In  the 
hundred  feet  and  her  house  stood  a  little 
on  my  ground.  I  then  built  a  water-closet 
and  a  woodshed,  and  put  up  a  fence,  and  left 
the  gate  for  Mrs.  Hurley  to  go  in  and  out  at; 
and  Mrs.  Hurley  chopped  the  fence  up,  I 
beileve."  The  other  item  is  the  paymmt  by 
the  plaintiff  since  1805  of  taxes  on  the  house 
occupied  by  her,  and  on  the  east  50  feet  of 
the  lot  It  is  apparmt  that  these  two  items, 
whether  considered  separately  or  together, 
fall  short  in  themselves,  of  being  sufflclent 
to  JusUCy  the  .iuferoace  that  the  plaintiff 


when  she  purchased  the  undivided  one-half 
interest  from  Sullivan  in  March,  1885,  had 
notice  of  the  eqidteble  rlghte  of  the  defend- 
ant Tbls  was  all  the  evidence  upon  the 
question  of  actual  notice.  Under  the  cir- 
cumstances of  the  case  the  burden  of  prov- 
ing such  notice  was  upon  the  defendant 
Hull  T.  Dlehl,  21  Mont  Tl,  52  Pac.  782;  Mul- 
lins  V.  Hardware  Co.,  sui^a.  He  failed  to 
discharge  tiie  burden,  and  the  plaintiff  was 
entitled  to  judgment  in  partition  as  prayed 
for  In  her  complaint  Her  couns^  asks  that 
the  court  below  be  Instructed  to  r»ider  Judg- 
m«it  as  prayed  for,  but  for  tbe  reasons  stat- 
ed in  Westheimec  v.  Goodklnd,  24  Moot,  at 
pag^  108,  00  Pac  813,  we  think  the  judg- 
ment should  be  reversed,  and  tbe  cause  re- 
manded for  8  new  triaL-  The  judgment  is 
therefore  revoked,  and  the  cause  is  remand- 
ed, with  direction  to  ^nt  a  new  trlaL 
Reversed  and  rmanded. 

BRAMTLY,  C.  J.,  and  MILBUBN,  J.,  con- 
cur. 


(17  Colo.  App.  48) 

WILSON  v.  LUNT.i 
(Court  of  Appeals  of  Colorado.  Dec.  9,  1901.) 

LANDLORD  AND  TENANT  —  RENT-APPRAISE- 
MENT TO  DETERMINE-P ARTIES  THERBTO- 
NOnCE-TRIAL-I-lNDrNGS— SUPFICIBNCY  OF" 
EVIDENCE— WAIVER  OF  PROOF. 

1.  Plaintiff  Ipased  property  for  a  term  of 
years  to  A.  ander  a  contract  proriding  that  at  a 
certain  future  time  the  property  should  be  ap- 
praised by  three  persons  to  determine  the 
amount  of  rent,  and  the  appraisal  returned  to 
the  parties.  One  appraiser  was  to  be  appoint- 
ed by  the  landlord,  one  by  the  lestwr  or  his 
heirs  or  assiinis,  and  the  two  selected  were  to 
appoint  a  third.  A,  assigned  the  lease  to  de- 
fendant the  assignment  reriniriOK  the  latter 
to  cMnply  with  the  terms  of  the  oiiglual  lease, 
and  defendant  assiffued  it  to  B.  before  the 
time  for  such  appraisement,  and  B.  was  given 
notice  and  participated  in  tne  appraisal.  Held. 
tbat  tlie  failure  to  give  notice  of  the  a[q>raisal 
to  the  defendant  did  not  release  him  from  lia- 
bility for  the  rent  as  determined  by  the  ap- 
praisemeut:  neitlier  the  original  lease  nor  the 
assignment  reriiiiring  such  notice. 

2.  A  finding  tbat  the  requirements  of  the 
lease  as  to  the  appraisement  hare  been  satis- 
fied, except  as  to  the  manner  of  notice,  is,  in 
effect,  a  finding  of  a  return  of  the  appraise- 
ment as  pppscribed  in  the  lease. 

3.  A  finding  that  the  requirements  of  the 
lease  as  to  an  appraisement  have  been  satis- 
fied, except  as  to  the  matter  of  notice,  is  au- 
thorized by  the  statement  of  connsel  that  there 
is  uo  issue  about  the  appraisement  having 
been  made,  but  that  the  gnestion  is  that  a  cer- 
tain assignee  of  the  <Hlffiual  lessee  was  not  a 
party  to  the  appraisal,  and  recedved  no  notice 
thereof. 

Appeal  from  district  court  Arapahoe  coun- 
ty. 

Acti<m  tor  rent  by  Andrew  D.  Wilson 
against  Horace  O.  Lunt.  From  a  Judgment 
In  favor  of  defendant,  plaintiff  appeals.  Re- 
versed. 


1  Rehearing  denied  Friiruary  U.  IMt. 
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Oscar  Renter,  for  appellant  A.  M.  Ster- 
enatm  and  Charlea  J.  Hagbes,  Jr.  (Hart  Ben- 
ton, of  counsel),  for  ai^wllee. 

GUNTBH,  J.  Aro^lant  leased  to  Tlmov 
man  real  estate  for  a  term  b^innlng  Feb< 
niary  7,  1887,  and  ending  February  7,  1&12; 
be  agreeing  to  pay  tbe  rent  provided  In  tbe , 
lease.  This  was  flOO  per  month  tor  the  first 
five  years,  and  for  the  resldne  of  tbe  term 
to  be  fixed  by  appraisement  In  this  manner: 
"For  tbe  rest  and  resldne  of  said  term  the 
rent  from  time  to  time  shall  be  ascertained 
and  fixed  and  determined  and  paid  In  the 
manner  hereinafter  stated^  that  Is  to  say, 
that,  not  less  than  thirty  days  prior  to  the 
ocplratlon  of  tbe  first  fire  years  of  said 
term,  tbe  parties  h'Oreto,  thdr  heirs  or  law- 
ful assigns,  or  the  agents  of  them,  or  etthor 
of  them,  as  the  case  may  he,  shall  each  se- 
lect one  fair.  Impartial  property  owner  ot 
the  city  of  Denvw  *  *  *  to  act  as  ap- 
pralsw  for  the  purpose  of  appraising  and 
fixing  tbe  value  of  tbe  above-described  lots, 

*  *  *  and  the  two  so  sheeted  shall  select 
another  *  *  *  to  act  with  them  In  mak- 
ing tbe  aninlsoment  and  valuation  of  the 
said  property.  Tbe  said  parties  so  chosen 
shall  th»eupon,  without  deJay.  appraise  the 
value  of  said  ground  at  Its  then  full  cash 
market  valne;  and  they  shall,  not  less  than 
ten  days  prlw  to  the  expiration  of  said 
po-lod  of  five  years,  make  a  return  ot  their 
appraisal  and  valuatltm  in  writing  to  each 
party,  or  tbe  ag«it  tbcarettf,  as  the  case  may 
be.  *  *  *  Fitmi  tbe  time  of  the  expira- 
tion of  the  first  period  the  rent  of  the  said 
IHremlses  for  the  succeeding  five  years  shall 
be  a  sum  equal  to  six  per  cent  per  annum 
of  the  valuation  so  found  and  returned  as 
afOTesald.  payable  in  monthly  Inatallments 
In  advance  as  aforesaid."  Tlmerman  as- 
signed tbe  lease  to  appellee,  Lunt  bi  these 
terms:  "Know  alt  men  hereby  that  for  and 
In  consideration  of  the  matten  hereinafter 
mentioned,  and  the  sum  of  ^750.00  to  me  In 
hand  paid  by  Horace  Q.  Lunt  *  *  • 
the  receipt  whereof  Is  hereby  confessed,  I 
do  hereby  assign,  sell,  and  transfer  nnto 
the  said  •  *  *  Lunt  tbe  annexed  lease^ 
and  all  my  right  title,  and  Interest  In  and 
to  the  leased  premises,  and  do  bereby  grant 
ba^B^h,  sell,  and  convey  unto  blm,  the  said 

•  *  •  Lunt  all  my  right'  tltte,  and  Inte- 
rest in  and  to  tbe  leased  premises,  and  do 
h««by  grant  bargain,  sell,  and  convey  unto 
him,  the  said  *  *  •  Lunt  all  my  right 
title,  and  interest  In  and  to  tbe  said  •  *  • 
parcels  of  land  In  tbe  within  lease  mention- 
ed; tbosald  •  •  *  Lunt  in  conslderatltm 
hereof  to  pay  tbe  own»  of'sald  property  the 
rent  reserved  to  be  paid  under  and  by  vir- 
tue of  said  lease  for  and  during  the  full 
term  thereof,  and  to  do  and  perform  all 
things  required  to  he  done  by  me  by  the 
terms  of  said  lease,  and  to  save  and  keep 
me  harmless  of  and  from  any  loss,  liabil- 
ity, or  damage  on  account  thereof.  Signed, 


sealed,  and  delivered  at  Denver,  Colondo^ 
this  29th  day  of  X>eeember  A.  D.  18B7. 
George  W.  Tlmerman."  June  15, 1888,  Luat 
assigned  the  iMse  to  the  Denver  Trammiy 
Company.  January  6,  188%  the  DeuTcr 
Tramway  Company  and  Its  soccesaws  by 
consoUdatlon  assigned  tbe  lease  to  the  Den- 
yet  Auditorium  Company.  Btfore  tbe  a- 
pbntioR  of  the  first  five  yelurs  of  the  lease 
an  aj^ralsement  <a  the  property  above  mm- 
timed  was  had  between  the  lessor  and  tbe 
assign  then  htMlng  the  lease,  the  Denver 
Auditorium  Compaiqri  and  tbe  rental  value 
thereof  by  such  an>ralsement  was  fixed  at 
9000  per  mtrnth.  Hie  rent  so  determined 
from  February  7,  1892,  to  March  7,  ISM, 
was  paid  by  said  Denvw  Andttorium  Com- 
pany. The  rent  b^ng  In  default  for  five 
months  ending  August  7,  1894,  appellant  li- 
sUtnted  suit  against  appeUee  In  the  district 
court  of  said  connly  to  recovw  the  amount 
of  safd  dellnqumcy,  to  wit  $8,000.  A  gen- 
eral demurrer  to  tbe  complaint  was  sustain* 
ed  tbe  trial  court  and,  i^alntUC  thenia 
(appelant  here)  declining  to  amend,  the  ac- 
tion was  diamissed.  case  was  revieired 
and  reversed  In  Wltow  v.  Lunt  U  Colo. 
App.  81,  52  Pac.  296;  the  court  In  the  coarse 
of  Its  opinion  sayta^,  "We  therefwe  con- 
clude, as  the  case  is  presented  va  tbe  plead- 
ing, unless  It  should  be  modified  tlie 
pnx^,  that  the  i^aintlff  may  recover."  Dur- 
ing the  pendency  of  such  action  another  salt 
had  bem  brought  by  aiqpdlant  agalost  tp- 
pellee  for  rent  from  August  7, 1894,  to  Mardi 
7, 1806^  amounting  to  $12,000.  When  abore- 
remanded  action  was  again  in  tbe  lower 
court,  as  the  pleadings  Himln  were  Identl- 
cat  with  those  in  said  suit  for  $12,000.  ex- 
cept as  to  the  time  for  which  rent  wis 
claimed,  and  the  amount  sued  for,  the  ac- 
titms  vrere  cmisc^idated,  and  so  tried.  Sncfa 
trial  was  to  the  court.  up<m  the  complabit 
as"  It  stood  in  this  court  and  upon  tbe  erl* 
dence  adduced  the  respective  partlea. 
The  lower  court  on  tbe  retrial  found  tbe  al* 
legations  of  the  comidaint  provCT,  but  made 
the  further  flndhig  '*that  the  appraisenHOt 
therein  m«itl(med  was  made  without  notice 
to  tbe  defendant"  and  entered  Jndgmoit 
for  appellee.  To  review  this  judgment  li 
this  appeal. 

Appellant  contends  that  this  amwal  pre- 
sents the  same  case  heard  In  Wllscm  v.  Lunt 
supra,  and  that  the  doctrine  of  "the  law  ^ 
the  case"  Is  applicable  to,  and  decisive  ofl 
this  bearing.  App^ee  omtends  (1)  tiiat  tbe 
proirf  herein  has  modified  the  case  presented 
by  the  complaint  at  the  former  bearing  In 
this  court;  (2)  that  this  being  a  difleicot 
case  from  Wilson  v.  I^t  supra,  the  doctrine 
of  "the  law  of  the  case"  is  not  applicable, 
and  therefore  he  Is  at  liberty  to  urge,  asd 
does  urge,  that  an  action  will  not  lie  In  tsw 
of  appelant  the  lessw,  on  the  asslgnincttt 
contract  betwe«i  TImermsn  and  appellee. 
Lunt:  rS)  that  it  appears  In  tiie  present  a^ 
tion  that  no  notice     the  ap^alsement  wii 
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glTen  to  appellee,  that  the  failure  to  give 
such  notice  Is  fatal  to  this  action,  and  that 
this  question  was  not  ruled  on  the  former 
ai^>eal;  (4)  that  the  evidence 'does  not  show 
a  compliance  with  the  terms  of  the  lease  as 
to  the  appraisement.  In  this:  that  It  falls  to 
show  that  the  appraisers  made  a  return  of 
their  apiH'alBement  and  valuation  in  writing 
to  appellee  or  to  any  one  else. 

1.  As  said  above,  this  court  In  the  former 
appeal  held  the  complaint  stated  a  canse  of 
action.  We  have  the  same  complaint  here- 
in. The  lower  court  herein,  upon  sufficient 
evidence,  found  the  ailegations  ot  such  com- 
plaint proven,  and  further  fonnd  th&t  notice 
of  the  appraisement  had  not  been  given  to 
appellee.  The  failure  to  give  this  notice  does 
not  distinguish  the  present  case  from  the 
forma*,  because  such  notice  In  the  former 
hearing  was  held  not  to  be  essential  to  re- 
covery by  appellant.  In  the  former  action 
the  complaint  did  not  allege  that  notice  had 
been  given  to  appellee.  In  fact,  the  lan- 
guage of  paragraph  7  of  the  complaint  (the 
only  part  thereof  pertinent  to  the  question 
of  notice)  excludes  the  Idea  that  such  notice 
had  been  given,  and  the  court  held  the  com- 
plaint stated  a  cause  of  action.  If  It  was 
necessary  for  plaintiff  to  prove  notice  of  the 
appraisement  to  appellee.  It  was  necessary 
to  allege  it.  Further,  such  notice  Is  not  re* 
quired  by  the  lease  between  appellant  and 
Tlmerman,  nor  by  the  contract  of  asslgn- 
ment  from  Tlmerman  to  appellee.  These  In- 
struments determine  the  rights  of  the  par- 
ties. The  lease  provides  that  Tlmerman 
shall  pay  the  rent  ttx  the  full  term,  and  that 
the  rent  for  the  second  period  of  five  years 
shall  be  determined  by  an  appraisement; 
such  appraisement  to  be  had  by  appraisers 
selected  by  the  lessor  and  the  assign  who 
may  hcdd  the  lease.  Xo  provision  appears 
Id  the  cn-lginal  lease  nor  in  the  assignment 
to  appellee  whereby  in  case  ot  assignment 
any  rights  are  reserved  on  the  part  of  Timer- 
man  or  on  the  part  of  appellee  as  to  notice 
to  them,  or  either  of  them,  of  the  appraise- 
ment; nor  was  any  right  reserved  by  either 
of  them  to  participate  In,  or  have  control  of, 
the  appraisemmt  Tlmerman  agreed  to  pay 
the  rent  ascertained  by  the  appraisement, 
and  remained  liable  for  it  for  the  portion 
ot  the  term  remaining  after  assignment  of 
the  lease  by  him.  Appellee,  Lunt,  without 
limitation,  agreed  to  perform  all  the  obliga- 
tions oC  Tlmerman.  This  court  held  in  the 
former  action  that  appellant,  the  lessor, 
could  sue  upon  such  contract  of  appellee, 
Lont  The  Denver  Auditorium  Company,  at 
tbe  time  of  the  defaults  In  rent  Involved 
herein,  was  the  assign  holding  the  lease. 
The  lease  and  contract  of  appellee  provided 
that  not  appellee,  but  the  assign  bedding  the 
les8e,-~the  Denver  Auditorium  Company,— 
should  receive  notice  of  the  appraisement 
and  participate  therein.  Tbe  last-mentioned 
company  received  this  notice,  and  participat- 
ed In  tbe  ai^alsemoi^  and  baa  acted  there- 


under. TniB  satisfied  the  terms  of  the  lease 
and  the  contract  of  assignment  to  appellee. 

2.  The  'lower  court  herein  found  the  re- 
quirements of  the  lease  as  to  an  appraise- 
ment satisfied,  except  as  to  the  matter  of 
notice.  This  was  a  finding  that,  In  effect, 
there  was  a  return  of  the  appraisement  pre- 
scribed by  the  lease.  This  finding  was  Jus- 
tified by  the  fact  that,  when  counsel  for  ap- 
pellant began  to  otSei  proofs  as  to  the  de- 
tails of  tlie  appraisement,  counsel  for  appel- 
lee said:  'There  Is  no  issue  here  about  an 
appraisement  bavlng  been  made  of  this  prop- 
erty by  appraisers,  one  of  whom  was  select- 
ed by  Mr.  Wilson,  one  of  whom  was  selected 
by  the  Auditorium  Company,  and  tbe  t+iird 
selected  by  those  two.  The  point  that  we 
make  is  that  Judge  Lunt  was  not  a  party  to 
that  appraisement,  bad  no  notice  of  It,  was 
not  bound  by  It;  and,  further,  that  It  was 
not  such  an  appraisement  as  Is  provided  for 
In  the  lease,  because  Mr.  Renter,  one  of  the 
appraisers,  was  not  an  impartial  and  fair- 
minded  appraiser,  and  not  competent  to  act" 
This  was  a  clear  waiver  oif  proof  as  to  de- 
tails of  the  appraisement,  ezc^t  as  to  the 
one  point  mentioned,— the  lack  of  notice  to 
the  appellee,— and  relieved  appellant  of  prov- 
ing a  retnrn  of  the  appraisement  and  valua- 
tion In  writing. 

3.  We  are  asked  by  appeUant  to  enter  final 
Judgment  This  we  decline  to  do,  as  it 
mlgbt  deprive  appellee  of  the  opportunity  to 
have  this  ruling  reviewed  by  the  supreme 
court  in  the  event  appellant  prevails  upon 
tlfe  retrial  below. 

Judgment  reversed.  Reversed. 


(«4  Kan.  8S4t 
BARKER  et  al.  v.  LANYON  ZINC  CO. 
(Supreme  Court  of  Kansas,  Division  No.  2. 
Jau.  11,  1002.) 

AFFBAXt-^RlSDICTtOK— AMOCNT  IN  CON- 
TROVERSY. 

Where  an  oil  lease  for  the  term  of  10 
years  was  for  the  nominal  cooslderatiijn  of  $1, 
and  provided  that,  if  no  wells  were  gunk  for  5 
years,  the  lease  should  be  void,  unless  tbe 
lessee  should  elect  from  year  to  year  to  con- 
tinue it  by  the  payment  of  $20  each  year,  and 
after  the  payment  of  one  such  sum  a  decree 
was  rendered  in  an  action  to  cancel  the  lease, 
no  appeal  would  lie  to  the  supreme  court,  it 
not  appeariuK  that  tbe  sem  in  controversy  ex- 
ceeded $100. 

Error  from  district  court,  Allen  county; 
L.  Stillwell,  Judge. 

Action  by  Mary  F.  Baiter  and  others 
against  the  Lanyon  Zinc  Company.  From  a 
Judgment  in  favor  of  defendant,  plaintiffs 
appeal.  Dismissed. 

Argued  before  CUNNINGHAM,  ELLIS, 
and  POLLOCK,  JJ. 

Chris  Rltter,  for  plaintiffs  tn  error.  J.  B. 
F.  Gates,  C.  G.  Benton,  and  Campbell  &  <Iob- 

horn,,for  defendant  In  errw. 

PER  CURIAM.  This  action  was  brought 
by  plaintiffs  In  error  to  obtain  a  (»i^eUatloiL 
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of  an  oH  jand  gas*  lease  of  80  acres  of  land 
made  by  plaintift  In  error  Mary  F.  Barker  to 
George  A.  Bowlus  &  Cck,  and  by  Bowlns  & 
Co.  assigned  to  defendant  In  error.  Plain- 
tiffs In  error  are  the  widow  and  adult  chil- 
dren of  one  John  "Sstka,  deceased,  and  claim 
title  to  the  tract  of  land  leased  by  Inherit- 
ance from  John  Barker.  The  lease  was  for 
a  term  at  10  years,  and  was  not  executed 
the  children,  who  wertf  all  of  age  at  the  date 
It  was  made,  and  in  consequence  thereof 
was  not  binding  upon  the  undivided  <Mie-half 
of  the  property  Inherited  by  the  children. 
Defendant  In  error  filed  a  cross  petltlm  de- 
manding the  partition  of  the  land  between 
the  widow  and  children,  and  a  decree  estab- 
lishing the  validity  of  the  lease  as  to  that 
portion  of  the  land  decreed  to  Mary  F.  Bank- 
er. This  was  done.  Plaintiffs  below  bring 
enw. 

Defendant  In  error  challenges  the  jurisdic- 
tion of  this  court  upon  the  ground  that,  as 
shown  by  the  record,  the  amount  in  contro- 
versy does  not  exceed  the  sum  of  |100.  The 
ol^ectlon  must  be  sustained.  An  examina- 
tion of  the  record  shows  the  present  cwiBld- 
eratlon  for  the  making  of  tbe  lease  to  have 
been  the  nominal  sum  of  $1.  The  lease  also 
contains  the  further  conditional  provision  for 
payment.  "In  case  no  oil  or  gas  well  is  sunk 
on  these  premises  within  five  years  from  this 
date,  this  lease  shall  become  absolutely  null 
.and  void,  unless  the  second  party  shall -elect 
from  year  to  year  to  continue  the  lease  1^ 
paying  or  depositing  to  the  credit  of  first 
party  each  year,  in  advance,  twenty  di^lars, 
at  Allen  County  Bank,  until  a  well  is  com- 
pleted on  these  premise."  This  lease  was 
made  on  April  4,  1891.  No  oil  or  gas>  well 
having  been  sunk  within  the  five  years,  the 
first  conditional  installment  to  perpetuate  the 
life  of  tbe  lease  tmd  been  paid.  If  the  re- 
maining conditional  Installments  should  be 
paid  to  continue  the  lease,  It  would  Involve 
the  further  expenditure  oif  the  sum  of  $80 
only.  Of.  If  defendant  In  error  should  elect 
to  abandon  the  lease,  no  further  payments 
would  be  made.  It  is  clear  that  It  Is  not 
shown  from  tbe  record  or  by  evidence  dehors 
the  record  that  the  amount  In  controversy  Is 
sufficient  to  confa  Jurisdiction  upon  tills 
court.  Neither  does  the  trial  Judge  c«tlfy 
that  the  case  falls  within  the  excepted  class. 

Petition  In  error  is  dismissed. 


m  Kan.  US) 

CHI0A60  LUMBER  A  COAL  00.  v.  SUGAR 
LOAF  TP. 

(Supreme  Court  of  Kansas.  Division  No.  2. 
Jan.  11,  1902.) 

HUNICIPAL  OFFICBRS— UNAUTHORIZED  ACTS- 
COMMISSIONERS  OF  HIOHWAYS— 
BUILDING  BRIDGES. 

1.  An  act  by  the  ofBcers  or  agents  of  a  ma- 
Di<npal  corporation,  such  as  is  a  township  in 
this  8tat<>,  which  is  in  excess  of  the  express  or 
tmplied  vowera  of  such  corporation,  u  abso- 


Int^y  void  and  imposes  no  obligation  upon  it; 
but  an  act  which  in  itself  is  well  within  such 
powers  ia  binding  upon  it.  If  executed,  where 
tbe  only  objection  uiereto  is  that  it  was  not 
performed  in  tUe  manner  or  at  the  time  desig- 
nated in  tbe  statute. 

2.  It  Is  made  the  duty  of  the  board  of  com- 
misBioners  of  highways  of  any  township  in 
this  state  to  construct  permanent  roads  in  their 
townships  "whenever  available  means  at  their 
disposal  will  permit."  "nils  does  not  consti- 
tute a  [imitation  upon  their  general  power  to 
build  bridges,  nor  render  their  acta  In  build- 
ing a  needed  bridge,  when  the  available  tneans 
at  tfa^r  disposal  are  not  sufficient  to  pay  for 
the  samej  ultra  viresj  so  as  to  prevent  one  who 
has  furnished  material  therefor  from  reooTer- 
iug  the  price  thereof  from  audi  towiuhqk 

(Syllabus  by  the  Court) 

Error  from  district  court,  'Rooks  county; 
Chas.  W.  Smith,  Judge. 

Action  by  tbe  Chicago  Lumber  &  Coal 
Company  'against  Sugar  L(Mf  township. 
.Tiidgment  for  defendant,  and  plaintiff  l»lngs 
error.  Reversed. 

■  Argued  before  CUNNINGHAM.  BLLIS, 
and  POLLOCK,  JJ. 

W.  B.  Hamm,  for  plaintiff  In  emx.  S.  N. 
Hawkes,  tor  defendant  ia  error. 

CUNNINGHAM,  J.  It  fs  provided  In  artl- 
de  12,  c.  110^  of  the  Oenoral  Statutes  <tf 
1901,  that  the  township  trustee,  clerk,  and 
treasurer  of  each  municipal  townriiip  In  the 
state  shall  constitute  a  board  of  commis^on- 
ers  of  highways  in  their  respective  town* 
ships;  and  to  this  board  is  ctunmitted  the 
care  of  tlie  roads  and  bridges  in  ttieir  town- 
ships, and  It  is  made  Uie  duty  of  the  board 
to  keep  tbe  same  in  repair,  and  to  Improve 
them  so  far  as  is  practicable.  It  is  further 
made  their  duty  that,  "whenever  available 
means  at  their  disposal  will  permit,  they 
shall  construct  permanrat  roads  beglnnlDg 
wbwe  most  needed."  Si^r  Lmf  township 
Is  one  of  the  municipal  townships  of  Boobs 
county.  In  this  state.  Without  the  author- 
isation of  the  board  of  highway  commlsslw- 
ers  of  this  township,  tiie  trustee  bought  a 
bill  of  lumber  from  the  Chicago  Lumber 
Company,  a  corporation  doing  busioess  la 
that  county,  tor  tbe  purpose,  of  constructing 
a  needed  bridge  across  a  stream  In  that 
township.  After  this  lumber  was  upm  the 
ground,  and  a  part  of  It  bad  been  used  hi 
the  erection  of  the  bridge,  and  work,  upon  It 
was  In  progress,  tbe  board  duly  met,  and 
took  formal  action  relative  to  the  buildbig 
thereof.  It  ratified  the  woiic  afareody  done 
thereon,  and  ordered  that  the  bri^e  be  com- 
pleted at  a  cost  not  to  exceeA  1200.  and  di- 
rected from  what  source  the  funds  slionld 
come  with  which  to  pay  for  tbe  same.  The 
bridge  was  completed,  and  Is  of  public  use 
and  convenience,  and  is  used  by  tbe  public; 
and  bas  been  since  its  completion.  This  ac- 
tion was  one  brought  by  the  lumbw  com- 
pany to  recover  ^102,— being  the  price  of  the 
lumber  sold  to  the  township  tor  the  purpose 
of  building  tbls  bridge.  After  the  evidence 
was  ail  before  tbe  Jury,  tbe  trial  Judge  dl- 
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rected  the  Jwy  to  return  a  Terdtet  Id  tsmt 
•of  the  defendant,  upon  the  theory  that  the 
•contract  for  the  lumber  was  made  at  a  time 
wbCT  the  township  did  not  hare  the  avaU- 
aUe  means  at  Its  disposal  to  pay  tor  the 
mme.  and  that  therefore  snch  contract  was 
ultra  Tires  as  respects  the  township,  and 
plaintiff,  thwefor^  wuld  not  recover. 

There  seems  to  be  some  omfllct  of  erl< 
dence  as  to  just  how  much  fnnds'were  avail- 
able fcH*  road  purposes  at  the  time  of  the 
purchase  of  the  Inmber,  bat  we  assume  the 
fact  to  be  that  there  was  not  then  enough, 
by  a  considerable,  to  piay  for  the  bridge,  or 
even  the  lomber  which  was  bought  of  the 
plaintiff.  Does  It  therefore'  follow  tliat  the 
highway  commissioners  were  so  utterly  with- 
ont  power  to  purchase  tiie  lumber  for  this 
purpose  that  the  plaintiff  cannot  Tecov&  Its 
price  after  it  has  been  used  by  tiie  town- 
ship? It  most  be  remembered  that  the 
building  of  a  necessary  bridge  is  within  the 
power  to  construct  permanent  roads,  and 
that  by  many  different  sections  of  the  stat- 
ute it  is  made  the  duty  of  the  tmstee  and 
board  of  commissioners  of  any  municipal 
-township  to  construct,  \o<3k.  after,  and  keep 
In  repair  highways  within  such'  township. 
The  genera)  purpose  is  (dearly  and  unques- 
tionably within  the  scope  of  their  powers. 
The  act  of  building  a  bridge  Is  not  uUra 
Tires.  The  statute  directs  the  board  to  pro- 
ceed to  do  so,— to  always  proceed  whenever 
available  means  at  their  disposal  will  per- 
mit. This  Is  not  a  limitation  upon  the  exer- 
dse  of  the  power  already  granted,  but,  rath- 
er, a  direction  as  to  when  such  power  must 
be  exercised.  It  compels  to  the  performance 
of  a  required  act,— the  exercise  of  a  given 
power,  instead  of  taking  away  that  power. 
It  requires  Improvements  to  be  made,  and 
la  not  a  limitation  upon  the  power  of  making 
them.  Is  it  reasonable  to  suppose  that  the 
l^slature  Intended  by  It  to  require  one 
from  whom  the  board  was  obtaining  lumbw 
and  material  In  pursuance  of  their  power  to 
construct  permanent  roads  to  go  through  the 
scconnts  of  the  county  treasurer  or  township 
treasurer,  or  both,  to  ascertain,  upon  hla 
peril,  ttaat  funds  sufficient  to  pay  for  the  con- 
tract were  available,  and,  perchance,  If  he  or 
the  officers  mieht  be  mistaken  as  to  such 
amount,  be  the  same  lar^e  or  small,  that 
he  should  be  defeated  In  a  recovery  for  the 
articles  furnished,  and  which  the  township 
Is  .using?  Indeed,  might  It  not  be  urged 
with  as  much  show  of  reason  that  the  act  of 
contftructlng  permanent  roads  would  become 
ultra. vires  by  the  failure  of  the  board  to  be- 
gin wl^ere  not  most  needed,  as  well  as  by 
proceeding  to  do  so  before  available  meaus 
were  on  hand?  Both  conditions  seem  to  be 
of  Uke  gravity  In  the  statute.  It  seems  In 
this  case  that  the  township  trustee,  when 
he  bought  the  lumber,  supposed  that  there 
were  available  means  sufficient  to  pay  for 


the  same,  or  at  least  that  he  so  represented 
to  the  agent  ot  the  i^ntlfl.  It  is  a  most 
wise  and  salutary  rule  which  prohibits  a 
municipal  corpOTatiou  from  being  chai^eable 
upon  contracts  made  in  excess  of  their  pow- 
er to  make,  and  to  put  all  parties  dealing 
with  them  upon  ah  absolute  knowledge  of 
that  power,  and  we  do  not  wish  to  be  un- 
derstood as  questioning  tliat  rule  In  the  least; 
but  there  is  a  wide  difference  betwem  the 
lack  of  power  to  do  a  thing,  and  the  doing  of 
that  thing  in  an  unauthorized  manner  or  at 
an  unauthorized  time.  Upon  this  subject 
we  quote  from  DHL  Mun.  Corp.  S  936:  "When 
an  act  In  its  «itemal  aspect  is  within  the 
general  pow«s  of  the  corporation,  and  Is 
only  unauthorized  because  it  is  done  with  a 
secret,  miauthorized  Intept,  the  defraise  of 
ultra  Tires  will  not  prevail  against  a  stran- 
ge who  dealt  with  it  without  notice  ot  such 
Intent"  In  suppwt  of  this  doctrine  the  au- 
thor cites  with  approval  the  case  of  Moore  t. 
Mayor,  etc.,  73  N.  T.  288,  29  Am.  Rep.  m, 
where  Allen,  J.,  clearly  draws  the  distinction 
between  a  total  want  of  power,  and  mere  ir- 
regularities in  the  exoTlse  of  the  powers  con- 
ferred. To  the  same  effect,  see  Beach,  Pub. 
Corp.  S  223.  Xow,  in  thfs  case  it  was,  be- 
yond question,  within  the  power  of  the  town- 
ship board  to  build  this  bridge.  The  board 
was  the  agency  created  by  statute  for  that 
purpose,  and  to  which  the  inhabitants  of  the 
township  looked  for  protection  from  defective 
highways,  by  requiring  It  to  make  the  same 
safe.  In  pursuance  of  this  power,  the  board 
made  the  contract  It  did;  and,  relying  upon 
It,  the  plaintiff  parted  with  his  property  for 
the  benefit  of  the  township;  and  it  Is  very 
clear  to  us  that  the  township  cannot  now  set 
up  Its  own  irregularity.  If  Irregularity  It  was, 
In  purchasing  the  lumber  before  It  had  avail- 
able means  to  pay  for  lt«  as  a  complete  de- 
fense to  Its 'liability  therefor.  Such  a  de- 
fense does  not  recommend  Itself  as  being  In 
accordance  with  good  law  or  good  morals. 
In  coming  to  this  conclusion,  we  do  not  ov«- 
look  the  case  of  Walnut  Tp.  v.  Heth,  9  Kan. 
App.  408,  59  Pac.  289,  Which  holds  the  con- 
trary doctrine,  but  tibe  reasoning  In  that  case 
does  not  meet  with  our  approval. 

In  considering  this  case,  we  have  viewed 
it  as  though  the  trustee  had  been  authorized 
by  the  formal  action  of  the  board  to  pur- 
chase the  lumber  before  the  same  was  pur- 
chased, for  Its  Bubsetiuent  action  tn  ratify- 
ing such  purchase  and  directing  the  further 
progress  of  the  work  upon  the  bridge  was 
equivalent  to  an  order  for  the  same  in  the 
first  placev  What  a  corporation  may  legally 
do,  It  may  legally  ratify  after  it  Is  done. 

We  conclude  that  the  court  below  was  In 
error  In  Its  construction  of  the  law,  and  must 
therefore  reverse  Its  judgment,  and  remand 
the  case  for  further  proceedings  In  accord- 
ance with  the  views  herein  expressed.  All 
the  Justices  concurring. 
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Jan.  11,  1902.) 
APPEAL  —  RBVJBW  —  DBffERMINATION  — CON- 
STRUCTION—RULHS    OF  BVIDENGB-VE3TBD 
RIGIITS-MANDATB  — PBOCBSDINO  BSLOW  — 
REPEAL  OF  STATUTB. 

1.  At  the  time  of  th«  trial  and  Judgment  In  a 
(orecloBure  suit  in  the  dUtriH  court  a  statute 
was  in  force  prorldiug  tiiat  an  nurecorded  as- 
aignnient  of  a  mortgage,  or  an  asaignment 
cordtid  after  a  certain  date,  could  not  be 
received  in  evidence  against  the  mortgagor. 
Pending  proceedings  in  error  In  the  supreme 
court  to  reverse  said  judgment,  the  law  was 
repealed  without  a  saving  clause.  The  jndg* 
meiit  of  the  court  below  was  reversed,  wita 
directions  to  enter  Judgment  for  the  defend- 
ants  (the  mortctK^rs)  In  accordance  with  the 
views  expressed  in  the  opinion.  Held,  that 
this  court,  in  deciding  the  case,  reviewed  only 
SQcb  assigned  errors  as  were  alleged  to  have 
been  committed  by  the  court  below,  and  that 
It  did  not  and  could  not  consider  the  effect 
of  the  repealing  act  on  the  righu  of  the  par- 
ties.  The  Jndsment  of  the  lower  couit  most 
be  tested  tne  law  existing  at  tho  time  of 
the  trial. 

2.  A  party  can  luTo  no  Tested  right  in  a  mle 
of  evidence.  Sanders  t.  Greeostreet,  28  Kau. 
425,  followed. 

3.  A  Jndfrment  rendered  for  the  plaintiff  on 
an  agreed  statem^t  of  facts  was  reversed  by 
this  court,  with  directions  to  the  trial  court  to 
enter  judgment  In  accordance  with -the  views 
expressed  in  Che  opinion  in  favor  of  defendants. 
The  reversal  was  had  because  the  court  below 
had  not  given  effect  to  a  statute  which  made 
an  unrecorded  assignment  of  a  mortgage  Inad- 
missible as  evidence  against  certain  mortgagors 
(the  defendants).  Peudiog  the  proceedings  in 
error  here,  the  statute  was  repealed.  Be/d, 
that  the  court  below  erred  In  entering  judg- 
ment in  favor  of  the  defendants  on  the  mandate 
of  tbis  court  after  the  r^wal  of  the  statute. 

4.  The  general  naviuK  crnnoe  found  In  section 
7342,  Geu.  St.  1M>1,  providmg  that  the  repeal 
of  a  statute  doea  not  affect  a  right  accrued, 
duty  impelled,  penalty  incurred,  or  proceeding 
commenced  under  the  statute  repealed,  does 
not  save  to  a  party  the  right  to  try  a  pending 
cause  under  a  rule  of  evidence  established  by 
a  repealed  stotate.  « 

(Syllabus  by  the  Court) 

Error  from  district  cmirt,  Wyandotte  coim- 
t7;  E.  L.  Fischer,  Judge. 

Action  by  A.  O.  Wbertock  against  John  B. 
Uyers  and  wife.  Judgment  for  defoidants, 
and  i^ntiff  brings  error.  ReTeraed. 

Argued  before  DOSTER,  C.  1^  and  JOHN- 
STON. SMITH,  and  QBBENB,  JJ. 

Cook  &  Gossett,  for  plaintiff  In  error. 
Nathan  Cree,  for  defendants  In  error. 

SMITH,  J.  This  was  an  action  brought 
by  A.  C.  Wheelock  against  John  E.  and  Au- 
gusta Myers  to  recover  the  amonnt  of  a 
proDilssot7  note  on  which  there  was  due  a 
sum  exceeding  $2,000,  and  to  foreclose  a 
mortgage  on  land  given  by  Myers  and.  wife 
to  the  Klckert  Investment  Company.  The 
mortK&ge  and  note  were  dated  A[»11  24,  18S9. 
There  was  an  allegation  in  the  petition  that 
the  Assignment  of  the  mortgage  to  Wheelock 
was  duly  recorded.  The  defense  set  np  In 
the  answer  was  that  the  assignment  of  the 
mortgage  had  not  been  recorded  as  required 

>BA«wln«  dsBlsd  FsbmaiT  H  IML 


by  diaptw  ICO  of  tbe  Laws  of  1807.  Ad 
agreed  statement  of  facta  was  signed  by  both 
parties,  aa  f<dlows:  "It  is  agreed  that  ttie 
allegations  of  plaintiff's  petition  are  true,  hot 
that  the  assignment  of  the  mortgage  alleged 
in  plaJntUTs  petition  was  filed  for  record  in 
the  office  of  the  register  ot  deeds  of  Wyan- 
dotte comity,  Kansas,  on  January  10,  1886, 
and  not  at  any  other  time;  that  plaintiff  ever 
since  the  time  of  purchase  of  note  sued  on 
and  then  was  a  nonresident  of  Kansas;  tbat 
the  allegatlona  of  payment  In  defendant's 
answer  contained  are  not  true,  but  that  the 
allegations  thereof  as  to  time  of  filing  tor 
record  of  the  aforesaid  assignment  of  mort- 
gage are  correct  and  true,  and  this  action 
was  commenced  January  11,  1898."  On  tbe 
first  trial  of  tbe  cause  in  June.  1898.  Judg' 
ment  was  rendered  in  the  district  conrt  io 
favor  of  the  plaintiff  below,  Wheelock, 
against  Myers  and  wife,  and  a  decree  entered 
foreclosing  the  mortgage.  This  Judgment 
was  reviewed  by  proceedings  In  emv  in  tbli 
court,  brought  by  Myers  and  wife,  and  tbe 
Judgment  of  the  conrt  below  reversed,  at 
the  July  term,  1899.  Myers  v.  Wheelock,  60 
Kan.  747,  67  Pac.  956.  Said  chapter  160  of 
tbe  Laws  of  1897,  which  went  into  force 
March  12,  1897,  provided  tbat  assignments 
of  mortgages  existing  at  the  time  tbe  act 
went  Into  effect  should  be  recorded  witbhi  six 
mbnths  thereafter,  and  tbat  section  4  of  tbe 
act  should  be  applicable  to  all  asslgnmenti 
not  BO  recorded.  Section  4  provided  that  no 
assignment  of  a  mcntgage  should  be  receiv- 
ed against  the  mortgagor,  his  heirs,  personal 
representatives,  or  his  assigns,  In  any  conrt 
of  this  state,  unless  the  same  should  have 
been  acknowledged  and  recorded  as  therein 
provided.  Tbis  conrt  held  that  the  agreed 
statement  of  facts  was  evidentiary  In  cba^ 
acter,  and  bad  no  greater  force  than  the  tes- 
timony of  a  witness  concerning  the  matters 
contained  In  It,  and,  the  assignment  of  the 
mortgage  to  Wheelock  not  having  been  died 
for  record  in  the  office  of  the  register  of  deeds 
of  Wyandotte  cotmty.  where  the  msrtgaged 
property  was  situated,  within  alx  montlu 
after  the  taking  effect  of  the  act  of  1897, 
that  a  recovery  by  the  assignee  of  the  mort- 
gage cotdd  not  be  had.  While  the  proceed* 
Ings  In  error  were  pending  in  this  court  and 
on  March  8,  1890,  chapter  100  of  the  Uws 
of  1897,  above  referred  to,  was  repealed  by 
chapter  108  of  the  Laws  of  1899,  wlthont  a 
saving  clause.  By  this  last  act  all  assign- 
ments of  mortgages  bearing  date  iHrior  to  lis 
taking  effect  were  required  to  be  recorded 
within  four  months  thereafter,  whether  socb 
assignments  were  acknowledged  or  not  A 
failure  to  record  sach  asslgnmenbi  gave  tbe 
mortgagor,  his  heirs,  personal  represoits* 
tives,  or  assigns,  a  complete  defense  to  aB7 
actlMi  oa  such  mortgage  or  nota  to  the  fit* 
tent  of  payments  made  to  the  original  oort 
gagee,  without  knowledge  <xi  the  part  of  tM 
mortgagor  of  an  assignment  of  the  mortgi^ 
It  will  be  8e«a  Chat  «  nullcal  cbaug»  «•> 
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made  by  the  law  of  1880.  The  Judgment  of 
the  district  conrt  wag  rermed,  and  the 
cause  remanded  for  fmrttaw  proceedings  In 
accordance  with  the  views  of  the  conrt,  set 
forth  hi  Its  written  (^hilon.  The  mandate 
was  placed  on  the  records  of  the  district 
court,  and  the  Judgment  for  Wheelock  te- 
cated.  Thereafter,  and  In  April,  iSOO,  an- 
other trial  was  had  upon  the  pleadtaigs  and 
agreed  statement  of  facts  above  set  oat,  and 
Judgment  rendered  in  favor  oS  the  defend- 
ants b^w,  Myers  and  wife,  agaliuit  Whee- 
lock, fbe  plalntllf,  and  a  forecloenre  of  tlie 
mortgage  doiled.  From  this  Judgment  pro- 
ceedings hi  error  have  been  prosecided 
Wheelocli,  the  assignee  9t  the  KIckert  In- 
vestment Company. 

It  is  contended  by  cormBel  for  plaintiff  In 
error  that  the  case  we  are  now  c<niBld»lng 
should  bave  been  tried  in  the  court:  bdow. 
and  the  rights  of  the  parties  determined  un- 
der the  provisloim  of  chapter  168  of  the  Laws 
of  1899,  above  referred  to,  and  that,  chapter 
100  of  the  Laws  of  1897  havhig  been  repeal- 
ed after  the  first  trial.  Its  provlsi<Hi8  could 
have  no  application  In  the  last  trial  of  the 
eanae,  the  record  of  which  Is  now  befwe  us. 
We  think  that  this  contentiou  of  counsel  is 
sound.  The  change  In  the  law  resulted  In  a 
change  of  the  rules  of  evidence  m«dy.  Un- 
der the  law  of  1897  the  failure  to  record  Ihe 
assignment  of  the  mortgage  excluded  ft  f rt»n 
conaldnation  by  the  court  as  evidence  In  the 
cause  against  the  mortgagor.  Under  the  law 
of  1899  a  nonrecorded  assignment  of  a  mort- 
•gage  Is  admlssIUe  in  evidience,  but,  unless  It 
is  recorded  within  the  time  spedfled  by  the 
act  all  payments  made  by  the  mortgagor 
must  be  credited  to  bUn,  although  the  as- 
signee never  received  such  payment.  In 
Myers  v.  Wheelock,  supra,  In  passing  up<m 
the  law  of  1897.  It  Is  said:  "As  wlU  be  ob- 
ser^'ed,  the  penalty  prescribed  for  failure  to 
record  Is  the  fnhlbitlon  (tf  the  use  <tf  the 
assignment  as  evidence  against  the  mortga- 
gor, his  belrs.  personal  reiwesentatlves,  or 
assigns.  It  is  not,  as  apparently  contended, 
the  annulment  of  the  mortgage,  nor  the  de- 
stmctlon  of  the  mortgage  Hen.  The  provi- 
sion that  ■  the  assignment  shall  not  be  re- 
crived  In  any  court  means  no  more  than  that 
it  shall  not  be  rec^ved  In  evidence,  as  that 
is  the  only  purpose  for  which  It  would  be 
offoed  or  received  In  court  Instead  of  pre- 
scribing that  the  nonrecord  of  the  transfer 
shall  extinguish  Uie  mortgage  lien,  It  simply 
made  the  unrecorded  asslgnm^t  whcdly  val- 
ueless as  proof  to  establish  the  ownership 
of  the  mortgage,  and  other  provisions  of  the 
act  nnite  In  Indicating  this  to  have  been  the 
legtolatlre  purpose."  A  party  can  have  no 
vested  right  in  a  mere  rule  of  evidence,  and 
such  rules  affecting,  as  they  do,  only  the  rem- 
«dy,  the  legislature  may  modify  them.  San- 
ders V.  Qreenstreet,  23  Kan.  426;  6  Am.  & 
Kng.  Enc.  Law  (2d  Ed.)  p.  950;  John  v. 
Bridgman.  27  Ohio  8t  22;  Rich  v.  Flanders, 
S8  N.  U.  SOi. '  The  bar  of  the  statute  of  limi- 


tations may  be  removed,  althou^  complete 
before  the  act  removing  It  was  passed. 
Campbell  v.  Holt,  116  U.  8.  620,  6  Sup.  Vt. 
209,  20  L.  Ed.  488.  Counsel  for  defendKtats, 
in  error  luslsts  that,  because  chapter  168  of 
the  Laws  of  iS0&  was  in  force  when  the 
I«Dceeding8  in  error  from  the  former  Judg- 
ment were  heard  and  determined  In  this  court, 
the  effect  of  the  same  was  considered,  or 
might  have  been  considered,  when  the  first 
Jn^ment  was  reversed,  and,  b^g  reversed 
with  dhrectiOns,  that  the  conrt  below  was 
bound  to  enter  judgmmt  for  his  clients  on 
the  mandate.  He  iuTOfees  the  doctrine  that 
the  first  decitdon  of  a  court  te  the  law  ot  the 
case  on  all  questicms  presented  by  the  record 
and  on  all  questions  necessarily  involved  In 
the  decision.  We  agree  with  him  mi  this 
last  proposltltm.  It  was  so  decided  In  Head- 
ley  V.  Challiss,  15  Ean.  602.  It  has  no  ap- 
plication, however,  to  the  question  now  un- 
der discussion.  In  deciding  the  case  the  first 
time  we  were  reviewing  the  as^^ed  errors 
which  It  was  alleged  had  been  G<HnmItted  by 
the  trial  court  This  Is  a  court  of  review. 
Whm  the  case  was  first  tried,  the  law  of 
1890  had  not  been  passed.  This  coOTt  looked 
into  the  record,  and  not  beyond  it,  to  ascer* 
tain  wheth«r  the  court  b^ow  had  rightly  ap- 
plied the  law.  The  Judgmmt  of  the  trial 
conrt  rendered  In  1806  must  be  tested  by  the 
law  as  it  then  existed.  Wright  v.  Graham, 
42  Ark.  140;  Murphy  v.  Harbison,  20  Axk. 
340;  Parmelee  v.  Lawrence,  48  III.  831-344. 

Counsel  tor  defendants  in  enor  cite  Cooiey 
on  Constitutional  Limitations,  where  it  Is 
stated,  "If  a  cause  is  ai^waled,  and  pending 
the  appeal  the  law  Is  changed,  the  appellate 
conrt  must  dl^ose  of  the  cause  under  the 
law  In  force  when  their  decision  Is  rendw- 
ed."  The  antborlties  cited  to  support  this 
rule,  except  one.  are  iiTlminal  cases,  or  cases 
where  a  penalty  Incnred  under  a  violated 
law  was  removed  after  an  appeal.  In  U.  S. 
V.  The  Peggy.  1  Granch.  103,  2  L.  Bd.  40, 
cited  by  counsel,  a  vessel  was  captured  as 
a  prize  from  the  French  r^uUic,  and  she 
was  condemned  as  such  In  the  district  court 
Pending  an  appeal  to  the  supr«ne  court  a 
treaty  was  oitwed  into  between  the  United 
States  and  the  Frmch  republic  by  which  all 
such  captured  property  was  agreed  to  be  re- 
stored wlUiout  delay.  This  treaty  was  held 
Mnding  oa  the  appellate  court  The  deci- 
sion was  based  upon  tiie  ground  that  matters 
of  great  national  concern  were  involved,  to 
which  individual  rights  must  be  saiorlflced 
for  national  purposes.  Here  the  law  en- 
acted after  the  case  had  been  tried  below 
and  before  the  cause  was  first  hearA  In  this 
court  chaofKd  a  rule  of  evtdrace  which  pre- 
vailed when  the  Judgment  was  rendered.  It 
differs  materially  frmn  a  law  affecting  vest- 
ed rights,  or  a  law  removing  the  punlsbm^t 
tot  a  criminal  act  or  denying  the  right  to 
recover  a  penalty  imposed. 

Again,  It  is  contended  that  the  trial  court 
should  have  entored  Judgmoit  on  the  plead- 
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Ings  and  agreed  statement  of  facts  In  favor 
of  Myers  and  wife,  the  mortgagors,  under 
tb^  direction  of  this  coiii-t  to  tbe  district 
coult.  In  the  case  of  McDonald  t.  Swiaiier, 
60  Kan.  010,  57  Pac.  507,  a  Judgment  of  the 
tilal  court  was  reversed  here,  and  the  cause 
remanded  for  further  proceedings,  as  was 
done  In  this  cause  when  It  was  here  before. 
There  were  findings  of  fact  and  conclusions 
of  law.  It  was  held  that  after  the  discovery 
of  Important  evidence,  compelling  a  second 
trial  on  a  new  and  different  theory  from  the 
first,  the  court  did  not  err  in  hearing  such 
evidence  and  proceeding  with  a  second  trial 
of  the  cause  notwithstanding  the  directions 
of  the  mandate.  If  tbe  discovery  of  im- 
portant evidence  will  Justify  a  retrial  of  a 
cause  after  a  reversal  In  this  court  with  di- 
rections, tbe  reason  for  another  trial  is 
much  stronger  when  the  legislature  has  in- 
tervened, and  changed  a  rule  of  evidence, 
compelling  a  consideration  of  the  case  under 
Circumstances  entirely  different  from  those 
surrounding  it  when  it  was  first  decided. 

The  saving  clause  In  tbe  fourth  section  of 
chapter  155  of  the  Laws  of  1898  does  not 
help  tbe  defendants  In  error.  While  it  went 
Into  effect  on  the  same  date  with  chapter 
168,  above  referred  to.  Its  purpose  is  to  le- 
galize defective  assignments  of  mortgages 
theretofore  made.  Cbapt«-  168  has  relation 
to  the  effect  of  payments  made  by  mort- 
gagors to  original  mortgagees  who  have  as- 
signed their  mortgages,  but  who  have  not 
recorded  tbe  assignments.  The  two  acts  are 
not  in  pari  materia.  "Xor  is  an  act  in  pari 
materia,  though  it  may  incidentally  ref^ 
to  the  same  subject,  if  Its  scope  and  aim  are 
distinct  and  tmconnected."  Suth.  8t  Const 
§286. 

Counsel  for  defendants  In  error  contends 
that  the  general  saving  clause  found  in  sec- 
tion 7341!  of  the  General  Statutes  of  1901 
preserves  to  bis  clients  all  the  rights  they 
had  under  the  repealed  law  of  1807.  That 
part  of  tbe  section  relied  on  reads,  "The 
repeal  of  a  statute  *  ♦  •  does  not  affect 
any  right  accrued,  ajiy  duty  imposed,  any 
penalty  Incurred,  nor  any  proceeding  com- 
menced, under  and  by  virtue  of  the  statute 
repealed."  As  we  have  shown,  the  defend- 
ants below  bad  no  accrued  and  fixed  right 
In  a  rule  of  evidence.  While  In  the  opinion 
in  Myers  v.  Wheelock,  supra,  the  effect  of 
tbe  law  of  1807  on  tbe  assignee  of  a  mort- 
gage. In  preventing  him  from  using  bis  un- 
recorded assignment  as  evidence,  was  refer- 
red to  as  a  "penaltj-,"  yet  the  word  was  not 
there  used  in  Its  technical  or  statutory  sense. 
For  a  discussion  of  tbe  meaning  of  the  wcH*d 
"penalty."  see  Railroad  Co.  v.  State,  22  Kan. 
1.  Laying  a  party  under  disability  by  a  rule 
of  evidence  is  not  a  penalty.  Nor  do  we 
think  that  the  trial  court  was  bound  to  apply 
the  rules  of  evidence  prescribed  in  the  re- 
pealed inw,  because  the  statute  quoted  from 
iibove  saves  "proceedings  commenced"  from 
being  affected  by  a  repealing  act.   A  rule 
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of  evidence  not  In  existence  vphen  tbe  mort- 
gage was  executed  was  established  after- 
ward by  tbe  legislature,  and  its  applicatloa 
was  favorable  to  defendants  In  error.  We 
held  in  Kiyers  v.  Wheelock,  supra,  that  by 
invoking  it  they  should  have  succeeded  In 
resisting  a  decree  foreclosing  the  mortgage 
on  the  first  trial  of  the  cause.  After  that 
trial  this  rule  of  evidence  was  abrogated, 
and  the  status  of  tbe  parties  left  as  It  was 
wben  tbe  note  secured  by  the  mortgage  waa 
given  and  when  It  matured.  Could  it  be 
said  that  a  law  passed  making  a  wife  a 
competent  witness  for  her  husband,  and  re- 
pealing section  4771,  Gen.  St.  1901,  would  be 
inai^licable  to  pending  actions  for  the  rea- 
son that  it  affected  a  "proceeding  com- 
menced?" If  a  r^aled  statute  relating  to 
the  competency  of  witnesses  must  remain  la 
force  and  be  applied  to  cases  b^un  before 
Its  repeal,  we  might  see  a  court  trying  canses 
of  the  same  nature  at  tbe  same  term  und^r 
different  rules  of  evidence,  tbe  difference  de- 
pending on  tbe  time  when  the  actions  were 
commenced.  We  are  clear  that  tbe  court 
below  en-or  In  refusing  to  &Aec  Judgment  in 
favor  of  tbe  plaintiff  In  wrw  on  the  agreed 
statement  of  facts. 

The  Judgment  of  the  district  court  will  be 
reversed,  with  directions  to  render  such  JodK- 
ment,  together  with  a  decree  foreclosing  the 
mortgage.    All  tbe  Jastlces  concurring. 


(«  Kan.!) 

In  re  EINSEL. 
(Supreme  Oourt  of  Kansas.  DIvisiOD  No.  1. 
Jan.  11,  1902.) 
RIGHT  TO  JURT  TRIAL-VIOLATION  OF  CITY 
ORniNANCB  —  APPEAL  —  FAILURE  TO  OlVff 
BOND. 

1.  The  constitutional  guaranties  of  the  right 
of  a  trial  by  jury  apply  only  to  the  classes  of 
cases  iu  which  the  nght  existed  wben  the 
constitution  was  adopted;  and  juries  were  Dot 
then  allowed  in  local  police  courts  ia  P"*^ 
cutions  for  the  infraction  of  ordinances  and 
local  regiilations  passed  under  the  police  pow- 
er to  preserve  tbe  health,  peace,  and  good  vf 
der  of  tbe  peoi^e  of  towns  aud  cities. 

2.  Tbe  petitioner  was  tried  aad  convicted 
in  police  court,  without  a  jury,  of  keeping  a 
bawdy  bouse,  in  violation  of  a  city  ordinance; 
and  wben  she  attemuted  to  appeal  from  the 
conviction  a  bond,  with  approved  surety,  in  the 
sum  Of  ?S0,  to  secure  her  nppearaut'e  In  the 
district  court,  wan  required.  She  declined  to 
give  sucb  a  bond,  aud  tendered  one  signed  by 
ht^rself  alone,  which  whs  refused.  Bild,  that 
tbe  coDstinMional  gnarauty  of  tbe  rigltt  to  a 
jury  trial  was  not  denied  to  her. 

(Syllabns  by  the  Court.) 

Application  of  Effle  KInsel  for  release  (w 
habeas  corpus.   Petitioner  remanded. 

Argued  before  DOSTEH.  C.  J.,  and  JOHN- 
STON, SMITH,  and  GREENE,  JJ. 

Davi(3  HItchJe.  for  petitioner.  ^H.  C.  To- 

bey,  for  respondent 

JOHNSTON,  J.  EflSe  KInsel  was  convict- 
ed in  tbe  police  court  of  Sallna  upon  a 
charge  of  keeping  a  bawdy  boUse.  and  was 
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adjudged  to  pay  a  fine  of  $25  and  coats,  and 
to  8taud  eooimitted  to  the  city  Jatl  until  pay- 
ment was  made.  She  gave  notice  of  an  ap- 
peal, and  the  police  judge  fixed  the  amount 
of  her  appeal  bond  at  ^80.  Sbe  executed 
and  tendered  an  appeal  bond  In  that  amount, 
st^ed  by  herself  alone,  but  the  police  judge 
refused  to  accept  or  approve  it  unless  se- 
curity for  her  appearance  In  the  district 
court  was  given.  This  she  declined  to  give, 
and  was  therefore  committed  to  the  city  jail, 
aa  the  judgment  provided.  She  applies  here 
for  a  release  from  custody  upon  the  ground- 
that  the  conviction  and  custody  are  Illegal 
and  void  because  she  was  not  afTorded  a 
Jury  trial.  The  conviction  was  had  under 
an  ordinance  of  the  city  of  Sallna  which 
provides  punishment  for  the  keeping  of  a 
house  of  prostitution,  and  which  the  legisla- 
ture authorizes  a  city  council  to  enact.  The 
power  of  the  police  court  to  convict  tlie  pe- 
titioner under  the  ordinance  without  a  jury 
was  raised  at  the  trial,  as  well  as  when  an 
appeal  was  demanded  by  her  on  an  appeal 
bond  signed  by  herself  alone.  This  proceed- 
ing renews  the  question  whether  a  person 
may  be  tried  in  a  municipal  court  without  a 
jury  for  a  minor  offense  without  violating 
tbe  constitutional  guaranty  of  the  right  to 
a  Jury  trial.  The  power  of  a  police  court  to 
try  persons  for  infractions  of  city  ordinan- 
ces without  the  Intervention  of  a  Jury  was 
upheld  in  the  early  case  of  City  of  Emporia 
T.  Volmer,  12  Kan.  622,  and  the  same  view 
has  been  taken  In  later  cases.  State  v.  City 
of  Topeka,  36  Kan.  76,  12  Pac  810,  59  Am. 
Kep.  .529;  In  re  Jahn,  53  Kan.  691.  41  Pac. 
950. 

Id  behalf  of  the  petitioner  It  is  argued 
that  the  keeping  of  a  house  of  111  fame  was 
an  Indictable  offense  at  common  law,  triable 
by  a  jury,  and  that  our  constitution  pre- 
serves the  right  to  a  jury  trial  as  It  existed 
when  the  constitution  was  adopted.  The 
constitutional  gnaiuDtleii  that  the  right  of  a 
jury  trial  shall  be  InTloIate,  and  that  the 
accused  shall  be  allowed  a  speedy  public 
trial  by  an  impartial  jury  (Bill  of  Rights, 
pars.  6.  W),  nndonbtedly  mean  that  the  right 
to  a  Jury  trial  remains  and  continues  as  it 
existed  when  the  guaranties  were  Incorpwat- 
ed  Into  our  constitution.  State  v.  Simons, 
61  Kan:  7S2,  60  Pac.  1062.  At  that  time, 
however,  persons  prosecuted  in  Inferior 
courts  for  violations  of  municipal  regulations 
were  not  entitled  to  a  jnry  trial.  .  As  was 
held  in  State  v.  City  of  Topeka,  supra,  tbe 
constitutional  provisions  do  not  apply  to 
snrnmary  remedies  given  or  exorcised  before 
such  Inferior  courts.  Prior  to  the  adoptlcm 
of  our  constitution  such  trials  were  conduct- 
ed without  Juries,  and  It  was  Said:  "At  the 
common  law,  juries  are  always  composed  ot 
twelve  men,  and  such  juries  have  seldom 
been  allowed  in  courts  of  special,  inferior, 
or  limited  jurisdiction,  such  as  p<dice  courts, 
justice  of  the  peace  or  probate  courts,  or  In 
courts  of  eqni^  or  In  reviewing  courts."  It 


was  further  remarked  in  the  same  case:  "In 
our  opinion,  the  words  'all  prosecutions.*  as 
used  in  section  10  of  the  bill  of  rights,  were 
Intended  to  mean  only  all  prosecutions  for 
violations  of  the  laws  of  the  state,  and  were 
not  Intended  to  mean  or  to  Include  prosecu- 
tions for  the  violation  of  ordinary  city  ordl- 
nances,  which  have  relation  only  to  the  lo- 
cal affairs  of  the  city."  The  same  question 
was  before  the  supreme  court  of  Colorado 
In  Mclnemey  v.  City  of  Denver,  17  Colo.  302, 
29  Pac.  516;  and  It  was  said:  "The  Inquiry, 
therefore,  is  not,  was  the  act  complained  of  a 
public  misdemeanor  by  statute  or  at  the  com- 
mon law?  but,  does  tbe  ofTense  charged  be- 
long to  a  class  of  offenses  that  were  usually 
proceeded  against  snmmarily?  A  careful  ex- 
amination of  the  authorities  has  led  us  to 
the  conclusion  that  both  tn  this  country  and 
in  England  the  transgression  of  municipal 
regulations  enacted  under  the  police  power 
for  the.  purpose  of  preserving  the  health, 
peace,  and  good  order,  alid  otherwise  pro- 
moting the  general  welfare,  within  cities 
and  towns,  had  for  more  than  a  century  pri- 
or to  the  adoption  of  our  constitution  beea 
generally  prosecuted  without  a  jury."  This 
authority  makes  a  distinction  between  viola- 
tions of  a  public  law  and  violations  of  ordi- 
nances which  provide  for  police  or  domestic 
regulation  in  the  Interest  of  order  and  de- 
cency. The  latter  Is  said  to  be  devoid  of  the 
characteriaticB  of  general  laws,  and  is  not. 
In  a  constitutltmal  sense,  a  crime  for  which 
the  accused  has  a  right  to  a  trial  by  jury.'. 
The  cases  are  not  unanimous  on  the  propo- 
sition, but  we  think  It  Is  settled  by  tbe  great 
weight  of  authority  that  the  enforcement 
of  municipal  ordinances  without  the  inter- 
vention of  a  jury  does  not  conflict  with  the 
constltutiiHial  guaranties  securing  the  right 
of  trial  by  jury.  State  v.  Conlln.  27  Tt  322; 
Byers  v.  Com..  42  Pa.  89;  State  t.  Qlenn,  54 
Md.  572;  Ex  parte  HoUwedell  74  Mo.  400; 
Williams  V.  City  Council,  4  6a.  500;  State 
V.  Lee,  20  Minn.  453,  13  N.  W.  913;  Howe  v. 
Treasurer,  37  X.  J.  Law,  146;  McGear  t. 
Woodruff.  83  M.  3.  Law,  215;  Beers  v.  Beers. 
4  Conn.  535,  10  Am.  Dec.  186;  Wong  v.  As- 
toria, 13  Or.  638, 11  Pac.  296;  State  v.  Four- 
cade.  45  La.  Ann.  T17.  13  South.  187,  40  Am. 
St  B^.  249;  Moore  v.  State,  22  Tex.  App. 
117.  2  S.  W.  634;  Hunt  T.  City  of  Jackson- 
ville, 34  Fla.  504,  16  South.  398,  43  Am.  St 
Rep.  214;  Brown  y.  Epps  (Va.)  21  8.  E.  110. 
27  L.  R.  A.  676;  Ex  parte  Kiburg,  10  Mo. 
App.  447;  People  v.  McCarthy.  45  How. 
Prac.  97;  Inwood  t.  State.  42  Ohio  St  186; 
Hill  V.  Mayor,  etc.,  72  Oa.  S19;  Floyd  v. 
Commissioners,  58  Am.  Dec.  5^;  Ward  v. 
Farwell,  97  111.  593;  Sedg.  St  &  Const  Law. 
490;  Pom.  Const  Law,  |  246;  ProfT.  Jury,  { 
95;  24  Am.  St  Eng.  Enc.  Law.  504. 

The  constitutional  provisions  In  question 
were  not  intended  to  confer  the  right  of  trial 
by  jui7  in  a  class  of  cases  where  it  bad  not 
previously  existed,  nor  In  summary  proceed- 
ings wherein  juries  were  not  allowed  at 
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common  law.  These  suarantles  do  apply  to 
prosecutions  in  common-law  courts;  that  Is, 
courts  exercising  common-law  jurisdiction. 
In  them  the  right  to  Jury  trial  is  enjoyed  as 
It  was  when  the  constitution  was  adopted; 
but  before  that  time,  as  the  autbOTltles  cited 
show,  juries  were  not  allowed  either  In  Elng- 
land  or  this  country  In  local  police  courts 
for  the  summary  trial  of  persons  charged 
with  TiolatJng  municipal  ordinances,  or  IUlq 
trivial  offenses. 

Even  if  we  regard  the  offense  charged  as 
of  a  criminal  nature,  and  the  violation  ot  a 
public  law,  it  cannot  be  said  that  the  peti- 
tioner was  in  fact  denied  the  right  of  trial 
by  jury.  An  appeal  was  available  to  the 
district  court,  where  a  formal  trial  could 
have  been  had  with  a  common-law  Jury.  It 
has  been  held,  as  some  oC  the  cited  cases 
show,  that  If  an  appeal  may  be  had  from 
a  conviction  at  a  summary  trial,  without  un- 
reasonable restrictions,  to  a  court  of  general 
jurisdiction,  where  a  Jury  trial  may  be  had, 
the  requirements  of  the  constitution  are  sat- 
isfied. Whatever  view  may  be  taken,  it  can- 
not be  said  that  the  right  of  appeal  of  the 
petitioner  was  clogged  by  unreasonable  re- 
strictions. If  the  prosecution  had  been  be- 
gun In  the  district  court,  her  release  from 
custody  until  the  trial  could  only  have  been 
had  by  the  giving  of  a  bond,  with  approved 
surety,  providing  for  her  appearance  In  the 
district  court  The  appeal  bond  required 
for  her  appearance  was  no  more  diflBcult  to 
■give.  It  was  only  fSO  In  amount,  and  it  ap- 
pears that  she  gave  a  bond  for  a  larger  sum, 
signed  by  two  sureties,  to  secure  h^  release, 
while  this  proceeding  was  pending. 

The  petitioner  wUl  be  remanded.  All  the 
Justices  concurring. 


(U  Ku.  43) 

REMIXGTON  PAPER  CJO.  v.  HUDSON. 

(Supreme  Court  of  Kansas,  Division  No.  1, 
Jan.  11,  1902L) 

CORPORATIONS— LIABILITY  OP  STOCKHOLDBR 

— ENFOHCEMENT. 

A  creditor  who  obtains  a  JadgmeDt  against 
a  corporation,  and,  becauRe  an  execution  thore- 
on  is  returned  unsatisfied,  brings  a  proceeding 
airain^t  a  stockholder  of  the  corporation  to  es- 
tablish a  stockholder's  liability  on  the  judg- 
ment, will  uot  afterward  be  permitted  to  amend 
iiis  petition  and  change  his  proceeding  by  al- 
leffinjf  the  dissolution  of  the  corporation,  and 
basing  his  right  of  recovery  against  the  stock- 
holder on  the  promissory  notes  which  Iiad  been 
merged  in  the  jmlgment  originally  set  up,  and 
made  the  basis  of  the  claim  against  the  stock- 
bolder. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Shawnee  county; 
Z.  T.  Hazen,  Judge. 

Action  by  the  Remington  Paper  Company 
against  J.  K.  Hudson.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Affirmed. 

Argued  before  POSTER,  C.  J-  and  JOHN- 
STON, SMITH,  and  GREENE,  JJ, 


REPOBTER.  (Em. 

Quinton  &  Quinton,  for  plaintiff  In  oror. 
Welch  &  Welch  and  T.  W.  Harrison,  for  de- 
fendant In  error. 

JOHNSTON,  J.  On  December  20,  1897, 
the  Remington  Paper  Company  recovered  & 
judgment  against  the  Topeka  Capital  Com- 
pany for  (8,630,  which  was  later  taken  to 
the  supreme  court  for  review.  57  Pac.  S04. 
While  it  was  pending  in  this  court,  and  on 
June  2,  1888,  this  proceeding  was  bronglit  by 
the  pai>er  company  to  enforce  a  stockholdw'i 
liability  against  J.  K.  Hudson.  The  peti- 
tion alleged  the  rendition  of  the  judgmoit 
against  the  Capital  Company;  the  Issuance 
of  an  execution  thereon,  which  had  been  re- 
turned unsatisfied,  for  the  reason  that  no 
property  could  be  found  whereon  to  levy  the 
same;  that  Hudson  was  the  owner  and 
holder  of  a  large  amount  of  stock  In  tUe 
Capital  Company,— and  for  hie  stockholder's 
liablMty  on  the  judgment  against  that  com- 
pany the  plaintiff  demanded  Judgment 
against  him.  On  August  1,  1899,  the  paper 
company  obtained  leave  td  amend  its  peti- 
tion, and  in  the  amended  petition,  after  die 
first  count,  which  set  up  the  Judgment  against 
the  Capital  Company,  and  liability  of  Hod- 
son  by  reason  of  the  judgment,  the  paper 
company.  In  several  causes  of  action,  spe- 
cifically set  up  a  number  of  promissory  notes 
given  by  the  Capital  Company  to  the  paper 
company, — the  same  notes  upon  which  the 
Judgment  heretofore  mentioned  was  ren- 
dered. It  alleged  that  the  notes  were  due 
and  unpaid,  and  by  reason  of  the  fact  that  the 
Capital  Company  bad  suspended  business  for 
more  than  a  year,  and  that  J.  K.  Hudson 
was  a  stockholder  In  that  company.  Judg- 
ment was  claimed  against  him  upon  the 
promissory  notes.  There  was  a  further  al- 
legation In  the  amended  petition  that  the 
Judgment  rendered  against  the  Capital  Com- 
pany bad  been  taken  to  the  supreme  court, 
that  no  supersedeas  bond  had  been  filed, 
that  this  proceeding  against  HndstMi  had 
been  continued  from  term  to  term,  and  tbat 
the  statute  of  limitations  was  about  run 
against  Hudson  upon  the  notes,  l»ecau8e  the 
Capital  Company  had  ceased  to  do  buslnefla 
more  than  a  year  before  that  time.  A  mo- 
tion was  made  by  the  defendant  to  strike 
from  the  amended  petition  all  the  averments 
except  those  In  the  first  count  thereof,  for 
the  reason  that  the  avwments  challenged 
changed  the  claim  and  cause  of  action 
therein  from  that  set  up  in  the  original  pe- 
tition, and  because  the  paper  company  could 
not  maintain  an  action  on  the  promissory 
notes  against  Hudscm.  The  court  sustained 
the  motion,  and  struck  out  every  count  of  the 
petition  except  the  first  one.  Of  this  ruling, 
complaint  is  made. 

No  error  was  committed  in  striking  out 
the  causes  of  action  based  upon  the  prom- 
issory notes,  nor  in  renda-ing  Judgment  In 
favor  of  the  defendant  for  costs.  When  the 
original  petition  wus  filed,  the  idalntiff  elect- 
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ed  its  remedy,  and  made  the  Jadgment 
against  tbe  Capital  Company  the  basis  of 
ttfl  right  of  recovery.  Actardlng  to  the  aver- 
ments of  the  tirst  count  of  the  petition,  the 
notes  had  become  mei^ed  in  a  judgment 
against  the  Capital  Company;  and.  because 
that  judgment  could  not  be  enforced  by  exe- 
cution against  the  property  of  the  company, 
a  recovery  of  the  indebtedness  represented 
by  the  Judgment  was  sought  against  a  stocli- 
holder,— Hudson.  In  the  second  and  follow- 
ing counts  tbe  plaintiff  ignored  the  Judg- 
ment and  asked  a  recovery  against  Hudson 
upon  the  original  indebtedness, — the  prcnnls- 
aory  notes  which  were  extinguished  when 
the  judgment  was  rendered.  As  the  law 
stood  when  these  proceedings  were  bad,  a 
creditor  had  two  remedies  against  a  stock- 
bolder:  In  one  he  could  obtain  an  execu- 
tion against  the  stockholder  in  a  summary 
way  where  there  was  a  subsisting  Judgment 
and  unsatisfled  execution  against  the  corpo- 
ration. Gen.  St  1880,  par.  1200.  In  the 
other,  where  the  corpcnratlon  was  dissolved, 
or  had  ceased  to  do  business  for  more  than 
one  year,  and  was  deemed  to  be  dissolved, 
an  action  could  be  brought  by  a  creditor  di- 
rectly against  a  stockholder,  without  wait- 
ing to  obtain  a  Judgment  against  the  c<H>po- 
ratlon.  Id.  par.  1204.  In  the  first  the  Judg- 
ment Is  rendered  against  tbe  corporation  In 
an  action  in  which  the  stockholder  Is  not  a 
[tarty,  and  this  Judgment  is  conclusive  In  a 
proceeding  against  a  stockholder,  unless  it 
was  obtained  by  fraud,  or  was  rendered  by 
a  court  which  was  without  Jurisdiction.  The 
second  was  maintainable  when  a  liability 
against  the  corporation  had  not  been  Judi- 
cially determined,  and  where  all  the  de- 
fenses -which  would  have  been  open  to  tbe 
corporation  might  be  made  by  the  stock- 
holder. Some  of  the  differences  and  incon- 
sistencies in  the  remedies  ar6  pointed  out  In 
Cottrell  V.  Manlove,  58  Kan.  405,  49  Pac.  519, 
where  it  Is  said  that:  "The  remedies  afford- 
ed by  these  two  sections  cannot  be  called 
cumulative,  and  considered  equally  open  to 
creditors.  One  relates  to  the  exigency  of 
corporate  insolvency;  the  other,  to  that  of 
corporate  dissolution.  Under  one,  the  pro- 
ceeding lies  because  the  corporation  Is  bank- 
rupt though  not  necessarily  dissolved;  un- 
der the  other,  I>ecause  it  Is  dissolved,  though 
not  necessarily  bankrupt  The  remedy  of 
the  section  last  quoted  Is  open  to  the  cred- 
itors Immediately  upon  the  dissolution  of 
the  corporation.  Under  Its  provlaionsf  there 
is  no  occasion  to  await  the  recovery  ot  a 
Judgment  against  the  company,  but  action 
may  at  once  be  brought  against  Its  stock- 
holders." It  is  plain  to  be  seen  that  the 
pleader  stated  different  grounds  of  recovery, 
and  the  two  remedies  which  he  sought 
were  based  on  entirely  different  rights. 
They  were  dissimilar  and  inconsistent  and, 
being  based  on  repugnant  theories,  the  elec- 
tion of  one  of  them  Is  necessarily  a  bar  to 
the  subsequent  adoption  of  tbe  other.  Bail- 


way  Co.  V.  Henrle,  63  Kan.  — ,  65  Pac.  666. 
Apart  from  the  consideration  that  the  eleo* 
tlon  of  one  of  two  remedies  predicated  upon 
conflicting  theories  operated  as  a  bar,  there 
was  the  further  matter  that  the  notes  set  up 
in  the  stricken  counts  had  lost  their  vitality 
and  force  because  they  bad  become  merged 
in  tbe  Judgment  When  they  i^ssed  into 
Judgment  they  ceased  to  exist  for  any  pur- 
pose, and  cannot  be  used  again  as  a  basis 
of  recovery.  Price  T.  Bank,  62  Kan.  736,  64 
Pac  637. 

The  Judgment  of  the  district  court  will  be 
affirmed.  All  the  Justices  concurring. 


(64  Kan.  2ie) 

PARKER  V.  HUGHES. 
(Supreme  Court  of  Kansas.   Jan.  11,  1902.) 
BALLOT— DOUBLE    UARKINO— DlSTIXOVISH- 
INO  HARK— BXCLUnON. 

1.  When  one's  name  appears  upon  a  ballot 
more  tlian  once  as  a  candidate  for  the  same 
office,  upon  two  or  more  tickets  on  the  same 
ballot  as  might  have  been  the  case  nnder  chap- 
ter 129,  Laws  1897,  and  such  name  is  marked 
with  a  cross  mark  in  the  squares  opposite  the 
same  two  or  more  times,  such  double-marked 
ballot  is  not  thereby  made  void,  but  must  be 
counted;  the  excess  of  marks  being  mere  sur- 
plusage, and  not  distinguishing  marks. 

2.  No  right  to  have  a  ballot  counted  in  a 
candidate's  favor  can  spring  out  of  a  criminal 
act  So.  where  a  voter  has  marked  a  ballot  for 
the  purpose  of  distinguishing  the  same,  con- 
trary to  the  provisions  of  tbe  statote  makiug 
such  marking  a  criminal  act,  such  ballot  can- 
not be  counted,  althoneh  the  statute  does  not 
In  terms  forbid  it.  This  is  tme  even  though 
the  statute  elsewhere  specifically  enumerates 
classes  of  ballots  which  shall  not  be  counted, 
without  including  those  with  distinguishing 
marks  in  the  list. 

Cunningham,  Johnston,  and  Greene,  JJ.,  dis- 
senting. 
iSyUabns  by  the  Court) 

In  banc  Quo  warranto  by  Alb^  Parker 
against  J.  W.  F.  Hughes.  Judgment  for 
plaintiff. 

G.  C.  Clemens,  Ferry  &  Doran,  and  David 
Overmyer,  for  plaintiff.  Garver  &  liarimer, 
F.  P.  Lindsay,  and  Redden,  McKeever  & 
Hayden,  for  defendant 

CUNXINGHAM,  J.  At  the  spring  elec- 
tion, 1901,  In  the  city  of  Topeka,  plaintiff 
and  defendant  were  opposing  candidates  for 
the  office  of  mayor.  The  plaintiff  had  re- 
ceived the  nomination  from  the  Democratic 
I>arty,  and  had  also  been  nominated  at  a 
meeting  of  citizens,  so  that  his  name  appear- 
ed  twice  upon  the  official  ballot.  The  de- 
fendant was  the  regular  nominee  of  the 
Republican  party,  and  bad  been  declared 
elected  by  the  proper  board  of  canvassers. 
See  Hughes  v.  Parker,  63  Kan.  — .  65  Pac. 
265.  This  action  Is  an  original  one  In  quo 
warranto  to  determine  whether  plaintiff  or 
defendant  was  In  fact  elected  to  the  office 
of  mayor  at  said  election.  Both  i>artle8  al- 
lege that  they  received  a  majority  of  tlie 
rotes  cast  tbereat,  and  are  entitled  to  hold 
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said  office.  The  court  appointed  James  E. 
Larimer.  Esq.,  commissioner  to  hear  evi- 
dence, count  the  ballots,  and  ascertain  the 
number  and  character  of  those  disputed. 
This  he  has  done  in  a  most  painstaking  and 
careful  manner,  and  from  his  report  we  find 
that,  of  the  votes  cast  at  said  election  con- 
cerning which  no  objections  were  made  by 
either  party,  Mr.  Hughes  received  6,285,  and 
ifr.  Parker  6,125;  that,  in  addition  to  this 
number,  there  were  274  ballots  to  which  ob- 
jections for  various  causes  were  made  by 
both  parties,— 217  of  these  objections  being 
made  on  belialf  of  Mr.  Hughes,  and  57  on 
behalf  of  Mr.  Parker.  From  the  Second  pre- 
cinct of  the  First  ward  there  came  a  pack- 
age of  36  ballots,  which  package  was  mark- 
ed, "This  package  contains  defective  or  ob- 
jected-to  ballots,  not  voted."  From  the  evi- 
dence taken,  it  reasonably  appears  that  29  of 
these  ballots  were  put  Into  the  ballot  box, 
and  the  probabilities  are  that  this  package 
was  made  up  of  7  ballots,  which  for  some 
cause  or  other  had  been  returned  by  the  vot- 
ti's  to  the  judges  before  they  were  voted, 
and  the  other  20  were  ballots  which  came 
out  of  the  ballot  boi,  but  which  had  been 
put  aside  during  the  count  of  the  ballots  by 
the  judges  of  election,  because  their  count- 
ing had  been  objected  to,  and  then  finally 
had  been  gathered  together  and  placed  in 
the  package  marked  as  above.  The  274  bal- 
lots above  spoken  of  were  Imperfect  for  a 
great  variety  of  reasons,  the  greater  part  of 
which  were  based  upon  the  claim  made  by 
the  defendant  that  "double-marked"  ballots 
(that  Is,  those  on  which  the  ndme  of  Mr. 
Parker  was  marked  in  both  the  Democratic 
and  Citizens'  column)  should  not  be  counted. 
This  class  of  votes,  so  far  as  they  relate  to 
the  office  of  mayor,  will  be  Illustrated  b7  a 
copy  of  the  ticket,  as  follows: 


Ing  upon  the  reasons  therefor,  arrive  at  the 
same  conelusion.— that  this  class  of  ballots  Is 
not  invalid  because  of  being  double  marked. 

The  CHIEF  JUSTICE  and  Mr.  Juatlce 
POLI-OCK  arrive  at  this  conclusion  from 
the  following  reasoning:  Section  ^  of  the 
Australian  ballot  law  (chapter  129,  Laws 
1897)  specifically  points  out  certain  ballota 
that  shall  not  be  counted  If  found  marked 
in  the  manner  therein  forbidden.  This  list 
prohibits  the  use  of  Ink  or  pencil  of  any  oth- 
er color  than  black  with  which  to  mark  the 
ballot,  and  requires,  by  reference  to  section 
22,  that  the  mark  used  to  distinguish  the 
voter's  choice  shall  be  a  cross;  and  they 
think  that  this  list  of  acts  so  enomerated 
is  exclusive  of  all  others,  the  exjHvss  men- 
tion of  them  for  this  purpose  Implying  that 
others  are  excluded;  that  had  the  legislatore 
Intended  that  ballots  should  be  excluded  for 
other  reasons  than  those  mentioned,  and 
the  voter  thus  disfranchised.  It  would  have 
said  so,  and  not  left  It  to  inference.  There 
being  no  statute  requiring  the  rejection  of 
ballots  because  of  distinguishing  marks,  no 
ballot  may  be  rejected  because  of  sudi 
marks.  True,  section  27  of  this  taw  makes 
the  act  of  placing  such  marks  upon  the  bal- 
lot a  penal  one;  and,  while  the  general  lav 
of  the  state  Is  that  an  act  done  In  vlohitlon 
of  a  criminal  statute  is  a  nullity,  this  rule 
does  not  here  obtain,  for  the  reason  that  It 
Is  overborne  by  the  stronger  one,— that,  the 
legislature  having  designated  certain  ballots 
that  must  be  rejected,  those  are  the  only 
ones  that  can  be  rejected.  This  view  will 
be  found  well  supiwrted  by  the  following  au- 
thorities where  the  provisions  of  the  Austra- 
lian ballot  system  have  been  construed  and 
applied:  Wlgm.  Austr.  Ballot  Sys.  (2d  Ed.) 
103  et  seq.;  People  v.  Board  of  Canvassera 
of  Richmond  Co.,  156  N.  Y.  36,  50  N.  E.  425; 


Republican  Party-  Democratic  Party.  Gltlient'  Ticket.  Independent 

Electon  will  nuke  a  Electon  wilt  mak»  a  Enecton  wfll  mak*  a  BIftetort  will  make  t 
croH  mark  thna  X,  In  croas  mark  tliua  X,  In  ctom  marie  t&ua  X,  In  croaa  mark  thus  X,  In 
the  square  at  the  right  of  the  square  at  the  right  ot  the  square  at  the  right  of  the  square  at  the  rlgbt 
the  name  ot  the  caodl-  the  name  of  the  candl-  the  name  ot  the  candl-  the  name  of  the  candi- 
date tor  whom  they  wish  date  for  whom  they  wish  date  for  whom  they  wish  date  for  wbom  they  wlih 
to  vote.  to  vote.  to  vote.  to  vote. 


For  Mayor.  For  Mayor.  For  Mayor.  For  Mayor. 

J.  W.  F.  Hughee   (  )  Albert  Parker     (X)  Albert  Parker     (X)  (  ) 


The  defendant  claims  that  these  should 
not  be  counted,  because  such  double  mark- 
ing constitutes  distinguishing  marks,  within 
the  meaning  of  the  statute,  and,  further,  be- 
cause they  are  vicious  under  the  provisions 
of  the  statute,  which  provides  that,  "If  a  vot- 
er marks  more  names  than  there  are  persons 
to  be  elected  to  an  office,  •  •  *  bis  bal- 
lot shall  not  be  counted  for  such  office." 
Laws  18&7,  c.  129,  §  25.  The  court,  however, 
Is  of  the  05)lnion  that  neither  of  these  claims 
is  well  founded:  that  in  this  case  the  voters 
did  not  mark  more  names  than  there  were 
persons  to  be  elected  to  an  office.  They 
only  marked  the  same  name  more  times  than 
was  necessary. 

The  majority  of  the  court,  while  not  agree- 


Attorney  General  v.  Glaser,  102  Mich.  406. 
01  N.  W.  048;  Sawln  v.  Pease,  6  Wyo.  92, 
42  Pac.  750;  State  v.  Fawcett,  17  Wash. 
49  Pac.  349;  Nlchdlls  v.  Barrlck  (Colo.  Sup.) 
62  Pac.  202.  Clearly,  under  this  reasoning, 
the  double-marked  ballots  must  be  counted. 

Mr.  Justice  SMITH  is  of  the  opinion  that 
no  right  to  have  the  vote  counted  in  a  caa- 
didate's  favor  ought  to  spring  out  of  a  crim- 
inal act  on  the  part  of  the  voter,  so  that  i' 
it  appears  that  a  mark  has  been  placed  upon 
a  given  ballot  for  the  purpose  of  distingulsk- 
Ing  it,  that  such  ballot  cannot  be  counted. 
The  placing  of  names  or  Initials  upon  the 
ballot,  the  making  of  cross  marks  in  the 
squares  opposite  the  blank  spaces,  with  no 
names  written  therein,  both  are  cited  as  in- 
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stances  of  such  dlsUnguIshing  marks;  these 
making  It  apparent  that  the  voter  Intended 
to  violate  the  law.  But  the  double  marking 
of  the  same  ojime,  .where  that  name  has 
been  printed  twice,  and  thereby  an  Implied 
iDvItatlon  extended  to  the  voter  to  so  mark. 
Is  not  of  Itself  such  a  distinguishing  mark. 
While  section  27,  c.  129,  of  the  Laws  of 
1S&7,  makes  it  a  penal  act  for  a  voter  to 
place  on  bis  l>allot  "any  character  or  mark 
for  the  purpose  of  identifying  said  ballot," 
he  feels  sure  that  no  court  would  sustain  a 
couviction  under  this  provision  of  any  one  of 
the  176  electors  who  voted  these  double- 
marked  ballots,  upon  their  admission  of  the 
fact.  So  that,  because  these  voters  would 
not  be  liable  to  the  punishment  under  this 
penal  provision  for  voting  these  double- 
marked  ballots,  he  thinks  they  should  be 
counted;  that,  as  regards  other  Irr^Iar 
nnd  questionable  markings  upon  the  ballots, 
the  Judges  of  election  or  of  courts  called 
uimn  to  count  the  same  must  In  each  case 
determine  from  an  inspection  of  the  ballot 
■what  the  intention  of  the  voter  was— as  to 
whether  such  mark  was  Intended  as  a  dls- 
tln^ishlng  one  or  not. 

Mr.  Justice  EJ1.L.IS  Is  of  the  opinion  that 
not  only  must  those  ballots  which  are  mark- 
ed In  the  manner  forbidden  by  section  26  be 
excluded,  but  also  ballots  marked  In  contra- 
vention of  the  terms  of  the  penal  section  27. 
That  l8,  a  ballot  bearing  a  distinguishing 
maii£  purposely  made  should  be  rejected  if 
the  mark  Is  of  such  a  nature,  or  is  so  pla- 
ced upon  the  ballot,  as  that  the  Judges  or 
courts  might  find,  In  the  absence  of  testi- 
mony, or  upon  testimony  If  offered,  that  there 
are  reasonable  grounds  for  believing  that 
such  mark  was  made  by  the  voter  with  the 
Intent  that  his  ballot  should  be  distinguished 
from  others  in  the  box,  then  the  ballot,  as  a 
whole,  should  be  excluded  from  the  count; 
that,  in  determining  what  ballots  should  be 
counted,  the  court  should  look  at  the  ques- 
tioned one,  and  from  such  Inspection,  aided 
by  the  notorious  facts  and  circumstances  of 
the  election  at  which  it  was  cast,  determine 
whether  the  questioned  mark  was  intended 
by  the  voter  as  a  distinguishing  mark  or  not, 
and  If,  upcm  such  Inspection  and  considera- 
tion, aided  by  evidence  aliunde  If  oCfered, 
the  court  concluded  that  the  mark  was  made 
for  the  purpose  of  distinguishing  the  ballot, 
or  mlgbt  be  reasonably  thought  to  be  so  in- 
tended, the  ballot  should  not  be  counted.  In 
this  case,  amilytng  this  rule,  the  conclusion  is 
reached  that  the  double-marked  ballots  should 
all  be  counted  for  Mr.  Parker.  The  Justice 
whose  views  have  Just  been  outlined  lays 
down  four  rules  to  govern  In  the  counting 
of  questioned  ballots.  He  would  exclude: 
First,  those  where  ink  or  pencil  other  than 
black  bas  been  used  to  mark  It;  second,  those 
which  are  not  marked  as  required  by  other 
sections  than  section  2G;  third,  those  where, 
for  any  reason.  It  Is  Iminssible  to  determine 
the  voter's  choice  for  an  office  to  be  filled. 


excluding  the  vote  only  as  to  such  c^ce; 
fourth,  those  where  the  voter  bas  marked 
more  names  than  there  are  persons  to  be 
elected  to  an  office,  excluding  the  vote  only 
as  to  such  office. 

Whether  we  take  the  view  that  the  count- 
ing of  ballots  with  distinguishing  marks  is 
■not  prohibited,  but,  rather,  required,  by  the 
statute,  or  that  these  double-marked  tiallots 
are  not  vicious,  as  ballots  marked  to  be  dis- 
tinguished, it  follows  that  tliey  must  all  be 
counted  for  Mr.  Parker.  We  quote  with  ap- 
proval, the  law  as  laid  dowu  In  the  syllabus 
in  People  v.  Board  of  Canvassers  of  Rich- 
mond Co.,  15C  N.  Y.  36,  50  N.  R  423:  "The 
presence  of  cross  marks  before  the  name  of 
the  same  candidate  for  the  same  office.  In 
two  different  columns,  is  to  be  regarded  aa 
surplusage,  merely,  and  does  not  render  the 
ballot  invalid,  as  a  ballot  marked  for  identl- 
flcation."  See,  also.  Attorney  General  v. 
Glaser,  102  Mich.  40C,  61  N.  W.  648;  Sawin 
V.  Pease,  6  Wyo.  92,  42  Pac.  750. 

It  is  not  conteuded  by  the  defendant  that 
these  double-marked  ballots,  of  which  there 
are  some  176,  are  in  terms  excluded  from  the 
count  by  the  statute,  but  only  that  they 
must  be  excluded  because  such  double  mark- 
ing constitutes  a  distinguishing  mark,  by 
which  it  may  be  Inferred  that  the  voter 
sought  to  distinguish  his  ballot  for  the  pur- 
pose of  being  able  to  assure  a  purchaser  of 
votes  that  he  had  "delivered  the  goods."  It 
must  be  admitted  that  these  marks  do' not 
necessarily  Indicate  a  corrupt  purpose.  It 
is  as  reasonable  or  more  reasonable  to  say 
that  the  voter  so  marked  his  ballot  out  of  a 
superabundance '  of  caution,  or  because  he 
found  Mr.  Parker's  name  printed  twice,  and 
supposed,  therefore,  that  he  was  to  put  down 
two  crosses,  than  to  say  that  his  act  must 
be  explained  upon  the  hypothesis  of  a  cor- 
rupt motive.  This  Is  made  doubly  forceful 
when  we  remember  the  large  number  of  bal- 
lots BO  marked,  coming  from  all  parts  of  the 
city.  It  is  the  duty  of  the  court  to  ascertain 
the  intent  of  the  voter;  and  if  it  may  fairly 
and  reasonably  deduce  a  motive  consonant 
with  honesty,  rather  than  dishonesty,  from 
his  ballot,  to  count  the  same  for  the  candi- 
date of  bis  choice,  rather  than  to  disfran- 
chise him  by  the  rejection  of  the  ballot.  A 
distinguishing  mark,  to  warrant  the  rejection 
of  the  ballot,  must  be  found  to  have  been 
made  for  the  purpose  of  Identification;  for  If 
not  made  for  the  purpose  of  distinguishing, 
and  in  accordance  with  some  previous  or  sub- 
sequently arranged  plan,  how  could  it  dis- 
tinguish? 

These  double-marked  ballots  must  all  be 
counted  for  Mr.  Parker.  This  leaves  57  bal- 
lots claimed  by  Mr.  Hughes  and  objected  to 
by  Mr.  Parker,  and  about  41  ballots  claimed 
by  Mr.  Parker  and  objected  to  by  Mr. 
Hughes,  to  be  disposed  of.  No  general  rule 
other  than  that  already  laid  down  can  be 
invoked  to  aid  us  in  counting  these.  Quite 
a  number  are  marked  with  ink,  or  with  pen 
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dl  other  than  blacfc,  and  these  are  all  re- 
jected. Some  are  marked  with  a  single 
stroke,  thus,  (\);  or  thos,  (/);  or  thus,  (]);  or 
thus,(—),— Instead  of  a  cross.  These,  also, 
must  be  rejected.  Some  are  marked  with  a 
cross  after  a  name,  and  also  with  a  cross  Id 
the  square  after  the  blank  space  on  the  right 
of  the  ballot,  without  any  name  being  written 
there.  These  are  rejected  as  trelng  distin- 
guishing marks.  Some  are  found  with  lines 
drawn  diagonally  across  the  face  of  the  tick- 
et not  voted;  others,  with  perpendicular  Hues 
through  these  names;  others,  where  names 
of  candidates  have  been  wholly  or  partially 
obliterated  by  pencil  marks  drawn  over 
them;  others,  with  names  or  Initials  written 
thereon.  These,  are  rejected  as  being  made 
Invalid  by  distinguishing  marks.  As  to  the 
balance  of  these  disputed  ballots,  they  have 
all  been  carefully  gone  over,  and  have  been 
rejected  or  counted  In  each  ease  as  the 
court,  by  an  examination  of  the  markings 
thereon,  came  to  the  conclusion  that  there 
were  reasonatde  grounds  for  believing  that 
ouch  mark  was  or  was  not  made  by  the  voter 
with  the  intent  that  bis  ballot  should  be 
thereby  distinguished. 

In  the  illatter  of  the  36  ballots  which  came 
from  the  Second  precinct  of  the  First  ward, 
the  plaintiff  claims  that  the  extra  7  ballots 
shoald  be  excloded,  under  the  rule  laid  down 
by  McOary.  Elect  (4th  Ed.)  g  405,  to  wit,  by 
deducting  the  same  from  the  vote  of  both 
parties  In  luroportlon  to  the  vote  for  each  In 
the  precinct,  wbUe  the  def«idaiit  claims  that, 
inasmuch  as  It  cannot  now  be  determined 
which  of  these  ballots  were  voted,  the  entire 
30  onght  to  be  aclnded  from  the  count;  oth- 
erwise votes  might  be  counted  which  were 
never  voted.  To  sastaln  tills  claim,  the  rule 
in  Paine,  Elect  t  613,  Is  (dted.  We  are  of 
the  opinion  that  the  mle  Invoked  by  the  plain- 
tiff is  the  proper  one,  so  we  consider  all  of 
these  ballots.  But  upon  locking  Into  them 
we  fltfd  there  are  but  21  which  are  entitled 
to  be  counted,  t&e  balance  being  faulty  for 
various  reasons.  Tbese  21  ballots  we  count 
for  the  candidate  for  whom  they  were  cast 
In  each  case. 

From  the  entire  list  of  disputed  ballote,  we 
find:  That  Mr.  Parker  is  entitled  to  have 
counted  for  him  189.  These  added  to  his  un- 
disputed ones  give  him  a  total  vote  of  6*314. 
That  Mr.  Hughes  is  entitled  to  have  counted 
for  him  out  of  the  disputed  ballots  12,  which 
gives  him  a  total  vote  of  6,287,  giving  Mr. 
Parker  a  majority  of  17  votes. 

It  follows,  therefore,  that  the  judgment  of 
the  court  must  be  for  the  plaintiff. 

DOSTEm.  C.  J.,  and  SMITH  and  POL- 
LOCK, JJ.,  concur.  JOHNSTON  and 
GREENE,  JJ.,  dissent 

CUNNINGHAM.  J.  (dissenting).  The  fore- 
going opinion  indicates  the  judgment  of  the 
court  not  that  of  the  wrltw  thereof.  It 
will  be  noticed  that  by  diffoeut  ratiocination 
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the  majority  arrive  at  the  same  conclusion. 
They  proceed  along  different  and  divergent 
pathways,  but  find  themselves  together  at 
the  end  of  the  Journey.  TMs  Indicates  tbat 
some  of  them  are  wrong.  I  think  some  of 
them  are  mostly  wrong  In  their  reaeonlDg, 
some  of  them  are  altogether  wrong  In  their 
reasoning,  and  all  of  them  entirely  wrong  la 
their  judgment  And  I  dissent  therefrom,  and 
am  authorized  to  say  that  Mr.  Justice  JOHN* 
STON  and  Mr.  Justice  GREENE  Join  with 
me  In  this  dissent.  We,  however,  concur 
with  Mr.  Justice  SMITH  and  Mr.  Justice  EL- 
LIS In  holding  that  a  ballot  obnoxious  to  the 
provisions  ot  section  27,  Laws  1897,  which 
makes  it  criminal  to  mark  a  ballot  "so  that 
it  can  be  distinguished,"  cannot  be  counted. 
While  that  section  does  not  expressly  say 
that  ballots  so  marked  shall  not  be  counted, 
that  Is  the  necessary  Implication.  As  Mr. 
Justice  SMITH  well  and  tersely  says.  "No 
right  to  have  the  vote  counted  In  a  candl- 
date's  favor  ought  to  ^ring  out  of  a  criminal 
act  on  the  part  of  the  voter."  The  authori- 
ties, so  far  as  we  have  been  able  to  find 
them,  all  concur  in  this  view.  Any  other 
does,  Indeed,  seem  strange,  when  we  remem- 
ber how  Inadequate  the  remedy  of  a  crim- 
Inal  prosecution  would  be.  Both  purchaser 
and  seller  of  votes  get  away  with  thdr  Ill- 
gotten  goods,— the  one  with  the  office,  and 
the  other  with  the  price,— and  no  barm  can 
come  to  them,  except  through  a  criminal 
proceeding,  and  then  only  except  they  be 
convicted  of  their  guilt  excluding  a  reason- 
able doubt  See  Whlttam  v.  Zaborik,  SI 
Iowa,  23,  50  N.  W.  67.  51  Am.  St  R^  317; 
Van  Winkle  v.  Crabtree.  34  Or.  462,  Fac 
831,  66  Pac.  74;  Black.  luterp^  Laws,  64. 
nils  theory,  howevw.  has  the  merit  <tf  be- 
ing easy  to  understand  and  aptriy. 

As  a  basis  ot  this  a]^m«it.  It  win  be  aa- 
sumed  that  ballots  obnoxious  to  the  provl- 
slims  of  section  27.  Laws  1897,  ought  not  to 
.be  counted.  At  this  point  however,  oiv 
Brethren  Justices  SMITH  and  BLLIS  leave 
us.  They  prefer  to  adopt  the  uncertain  mle 
of  determining  trtm  the  face  of  the  ballot 
aided  by  what  the  judges  may  happen  to 
know  outside,  or  by  evidoice  lutnduced  aU* 
unde,  what  are  distinguishing  mariu,  ntli* 
er  than  the  safe  and  certain  rule  prescribed 
by  the  law.  It  Is  entlrdy  competent  for  the 
legislature  to  throw  around  the  zeroise  of 
the  elective  franchise  such  safeguards  as,  In 
Its  discretion  and  Sound  judgment  It  BbiU 
deem  best  to  Insure  a  pure  and  secret  ballot 
It  is  the  acknowledged  primary  object  ot  the 
Australian  ballot  law  to  accomplish  this  a>d- 
Its  accomplishment  is  mwe  importut  than 
that  all  persons  of  the  requisite  age  shooM 
be  coimted  in  the  poll;  the  object  being.  a> 
reganls  votes,  quality  first  and  quantity 
erwards.  So  tbC'  law  may  say  to  ^ 
voter:  "If  you  wish  your  vote  counted,  J<* 
must  record  your  choice  oil  candidates  In  tbJ* 
prescribed  mannw.  Your  intention  to  vole 
must  be  ascertained  in  a  glvea  way." 
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Is  no  hardship  In  tbis.  If  the  voter  wonid 
vote,  let  blm  prepare  himself  to  rote  tn  the 
manner  the  law  directs.  In  tbls  there  Is 
safety  for  his  Tote,  and  our  Institutions  as 
well.  If  the  board  of  .election  Judges,  or  the 
larger  board  of  sTiEweme  court  judges,  who 
have  counted  the  ballots  In  this  case,  shall 
assnme  to  ascertain  the  Intention  of  the  vot- 
er from  the  face  of  the  ballot,  when  that  In- 
tentlw  baa  not  been  expressed  In  the  way 
pointed  out  by  the  statute,  they  may,  per- 
chance, deduce  the  wrong  Intention,— may 
disfranchlBe  the  voter;  but,  however  this 
may  be,  this  court,  f<^owlng  many  others, 
has  already  decided  that  the  provisions  of 
the  Australian  ballot  law  are  mandatory,  and 
that  ballots  not  marked  In  accordance  with 
those  proTlsloDB  are  not  entitled  to  be  count- 
ed. Taylor  v.  Bleakley,  55  Kan.  1,  89  Fac. 
1045. 28  L.  B.  A.  683, 49  Am.  St  Rep.  233.  So 
there  only  ronalns  tor  us  to  Inquire  what 
those  provislona  ate.  As  to  the  marks  men- 
tioned In  section  25,  Laws  1897,  we  are  all 
at  one.  The  law  says  expressly  that  the  bal- 
lot shall  not  be  counted  If  marked  as  there- 
in forbidden.  As  to  the  so-called  distinguish- 
ing marks  mentioned  In  section  27,  the  ma- 
jority say  they  are  just  as  fatal  if  they 
are  distinguishing  marks;  but,  to  be  dls- 
Ungutsbtng  marks  that  shall  be  obnoxious  to 
tlie  law,  our  Brethren  Justices  SMITH  and 
TBT^Tja  say  tbey  most  not  only  be  marks 
that  distinguish,  but  that  the  judges,  by 
looking  at  them,  must  In  some  unexplained 
and  occult  manner  be  able  to  deduce  there- 
from the  intent  of  the  voter,  by  the  use  of 
such  distinguishing  marks,  to  distinguish. 
This  Interpretation  Is  faulty  for  two  reasons: 
First.  It  is  not  consonant  with  the  language 
of  the  sUtute.  The  hihibltlon  by  the  stat- 
ute is  against  the  counting  of  the  ballot 
when  "any  person  shall  *  *  *  mark  or 
fold  his  ballot  so  that  It  can  be  distinguish- 
ed." If  the  marking  or  folding  Is  of  such  a 
character  that  from  It  the  ballot  could  be 
distinguished,  then  It  may  not  be  counted. 
Hie  ban  of  the  law  is  upon  the  ballot  If  It 
U  marked  or  folded  so  that  It  can  be  dls- 
ttngnlslied.  Second.  With  tbls  Interpreta- 
tion, the  law  Is  entirely  without  force,  and 
cannot  he  administered  with  certainty.  One 
iodge  may  look  at  a  ballot  on  whl<*b  are 
dlstln^lshlng  marks,  and  say,  "I  do  not 
think  that  the  voter  Intended  by  this  mark 
to  dlstiz^uish  the  ballot"  Another  judg^ 
looking  at  the  same  ballot,  may  come  to  a 
contrary  conclusion.  This  case  furnishes 
many  examples  of  such  variance.  The  vot- 
a^B  Intention  in  tbls  mattefr  must  be  gather- 
ed from  what  be  does.  If  the  mark  Is  one 
"so  that  It  can  be  distinguished,"  then  It  Is 
a  distinguishing  mark.  If  the  voter  does 
not  know  how  to  mark  his  ballot  sworn  as- 
sistants are  provided.  If  he  spoil  his  bal- 
lot anoUia  can  be  obtained.  How  small  a 
percentage  of  voters  there  are  who  do  not 
know  how  to  rote  under  this  system  Is 
shown  by  the  fact  that  In  the  election  now 
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being  considered  only  about  2  per  cent  of 
the  votee  cast  are  lnToI''ed  In  (bis  controver- 
sy. Thte  2  pCT  cent,  of  voters  better  be  dis- 
franchised than  that  the  ballot  law  be  de- 
spoiled of  Its  safeguards.  Our  Brethren  have 
brought  the  princli^e  for  which  they  stand- 
that  of  arriving  at  the  Intention  of  the  voter 
—from  the  old  methods.  Before  the  Miact- 
ment  of  the  reformed  methods  of  voting, 
commonly  called  the  "Australian  Ballot 
Laws,"  the  Intentkn  of  the  voter  was  the 
solvent  which  was  applied  to  ail  diflflcuH: 
questions.  Unutterable  c(mfUBloD  was  the  re- 
sult Under  the  new  law  the  Intention  may 
be  found  only  in  the  voter's  act 

In  our  opinlpn,  these  double-marked  bal- 
lots are  so  marked  that  they  can  be  distin- 
guished. That  there  are  178  of  them,  rath- 
er than  1,  does  not  change  their  character. 
They  should  not  be  counted  because  the  law 
forbids  the  counting  of  ballots  with  dlstlB- 
guishlng  marks.  That  In  this  case  there  are 
so  many  does  not  matter.  In  smne  other 
election  there  might  not  be  so  many.  It  Is 
a  rule  which  Is  being  established,  and  not  a 
particular  application.  We  think  the  au- 
thorities, so  far  as  they  go,  hold  with  this 
contentl<m.  The  case  of  Attorney  G«i«ral 
V.  Glaser,  102  Mich.  406,  61  N.  W.  648,  dted 
above,  was  one  In  which  the  Identical  ques- 
tl<m  at  Issue  here  was  presented.  The  court 
In  the  original  opinion,  102  Sdicb.  896.  61  N. 
W.  648,  64  N.  W.  828y  at  page  402,  102  MJch., 
page  mi,  61  N.  W.,  held  In  the  following  lan- 
guage: "A  large  number  of  defective  bal- 
lots had  a  cross  under  the  party  name  of  the 
Republican  and  also  of  the  Citizens'  tickets. 
The  tickets  were.  It  Is  true,  Identical;  but  a 
single  mark  constituted  a  vote,  and  the  sec- 
ond mark  was  wh<^y  unnecessary  and  lnap> 
proprlate  to  register  the  voter's  Intent,— as 
much  so  as  would  any  mark  placed  under 
the  Democratic  ticket  Such  mark  ml^t 
have  been,  an  agreed  means  for  Identlflca- 
tlon  ot  the  ballot  and  must  be  held  to  be  a 
distinguishing  mark.  There  were  also  a 
nnmb^  of.  tld^ets  In  which  the  names  of 
the  candidates  as  they  appeared  on  both 
tickets  (both  bdng  Identical)  were  marked. 
These  are  subject  to  (be  same  conclusions." 
But  afterwards,  on  a  rehearing  of  the  case, 
It  having  hem  called  to  the  attentltm  of  the 
court  that  the  attorney  general  had  on  three 
dlffei^nt  elections  ^pressed  a  widely-dls- 
semlnated  opinion  construing  the  law  oth- 
erwise, which  opinion  had  quite  generally 
been  acted  upon,  the  court,  without  In  the 
least  changing  Its  former  judgment,  express- 
ed Itsdf  on  page  409,  102  Ulch.,  and  page 
652,  01  N.  W.,  as  foltows:  "We  think.  In 
view  of  tbls  practical  construction.  It  should 
be  held  that  the  class  of  ballots  above  re- 
ferred to  are  not  Illegal."  So  that,  on  prin- 
ciple, the  Michigan  supreme  court  stands 
committed  to  the  proposition  that  such  bal- 
lots should  not  be  counted.  The  New  York 
case  (People  t.  Board  of  Canvassers  of  Rich- 
mond Co.,  supra)  was  decided  by  a  divided 
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court.  Even  the  opinion  of  the  majority  Ib 
bottomed  upon  an  analogy  existing  between 
the  question  In  hand  and  the  express  provl- 
Bloa  contained  In  another  part  oC  the  stat- 
ute. So  that,  at  Its  best,  this  case  Is  of  light 
weight  as  an  authority  here.  The  minority, 
however,— two  to  three, — express  themselves 
In  the  following  language,  speaking  ot 
double-marked  ballots:  "It  was  an  attempt 
to  vote  twice  for  the  same  candidate,  and, 
whatever  may  have  been  the  Intention  of  the 
voter,  the  second  voting  mark  Is  prohibited 
by  the  statute,  since  it  would  be  a  convenient 
means  of  Identification,  and  hence  these  bal- 
lots cannot  be  counted."  As  bearing  upon 
the  particular  question,  and  as  indicating  the 
strictness  with  which  the  various  courts  are 
applying  the  provisions  of  the  Australian  bal- 
lot law,  and  as  suggestive  of  the  wide  de- 
parture this  court  is  making  by  the  Judg- 
ment of  the  majority  in  this  case  from  such 
general  trend,  the  following  quotation  Is 
made  from  a  recent  California  case  (Farn- 
ham  V.  Boland,  66  Pac.  200,  at  page  201): 
"Under  objection  No.  1,  we  find  a  class  of 
ballots  counted  by  the  trial  court  where  a 
cro^s  is  placed  in  a  square,  there  being  no 
candidate's  name  opposite  the  square.  Such 
a  cross  is  not  In  a  legal  place.  The  voter 
had  no  right,  under  the  law,  to  place  it 
there;  and  it  is  a  distinguishing  mark,  which 
demands  the  rejection  of  that  class  of  bal- 
lots.  Under  objection  No.  2,  a  cross  Is  found 
upon  a  class  of  ballots  directly  upon  the  line 
dividing  the  two  squares.  There  is  also  a 
cross  in  each  of  the  squares  after  the  re- 
spective candidate's  name.  Thus  is  found 
a  cross  not  authorized  by  the  law,  which  may 
well  serve  as  a  means  of  identifying  the 
ballot,  and  ballots  so  marked  should  be  re- 
jected. Under  objection  No.  3,  the  court 
finds  a  class  of  ballots  where  two  crosses 
are  made  after  the  candidate's  name, — one 
within  the  square  and  one  without  the 
square.  There  is  no  simpler  way  of  evading 
the  provision  of  the  law  than  for  a  voter 
to  mark  his  ballot  in  this  manner.  These 
crosses  so  placed  are  clearly  identifying 
marks,  and  all  ballots  so  appearing  should 
be  rejected.  Under  objection  No.  4,  the  court 
finds  a  class  of  ballots  with  two  crosses  In 
the  square.  Upon  some  of  these  ttallots  i:he 
crosses  are  entirely  separate,  and  upon  others 
they  are  interlaced  and  Joined  In  many  dif- 
ferent ways.  The  law  says  the  voter  shall 
stamp  a  cross  after  the  name  of  the  candi- 
date,—not  two  crosses,  or  three  crosses,  but 
a  'cross.'  Two  crosses  in  the  square  is  no 
less  a  mark  of  identification  than  two  cross- 
es, one  without  and  one  within  the  square. 
An  allowance  of  this  practice  would  furnish 
a  simple  expedient  by  which  the  law  could 
be  violated.  Two  crosses  in  the  square  is 
not  a  legal  mark  upon  the  ballot.  The  law 
only  contemplates  one  cross,  and  therefore 
ballots  so  marked  should  be  rejected."  There 
can  be  no  question  but  what  the  courts  gen- 
erally are  strictly  applying  the  provisions  ot 


the  reformed  election  laws,  and  holding  such 
provisions  mandatory.  What  reason,  else, 
for  these  laws?  If  the  old  rules  of  gn^hig 
and  agonizing  for  the  Intention  of  the  voter, 
with  little  regard  for  the  actual  character  of 
his  ballot,  were  sufficient,  why  should  the 
legislature  seek  to  Introduce  others  ?  As 
pointed  out  in  Taylor  v.  Bleakley,  supra,  the 
l^lslature  of  this  state  has  authorttatirdy 
construed  its  own  law,  by  adopting  wltt^oot 
dissent  the  report  of  a  committee  holding  tbii 
language:  "The  great  innovation  upon  the 
prior  law  made  by  the  Australian  law  Is  that 
the  Intention  of  the  voter  shall  be  ascertained 
by  an  application  to  the  liallot  of  the  direc- 
tions contained  in  the  statute,  and  the  provi- 
sions of  our  statute  directing  the  manner  is 
which  the  voter  shall  express  his  choice  are 
mandatory.  Another  object  of  the  law  is  to 
fHrevent  the  putting  upon  the  ballot  by  the 
voter  or  any  other  person  any  mark,  save 
apd  except  the  cross  in  the  propa*  spacer 
which  will  designate  that  ballot  from  any 
other  ballot  cast  Should  the  door  be  open 
to  permit  the  counting  of  ballots  containing 
any  other  than  the  marks  permitted  by  the 
statute,  It  would  enable  persona  who  had  bar- 
gained for  votes  to  agree  up<Hi  a  distingoisb' 
Ing  mark  whereby  it  could  be  determined  by 
a  mere  Inspection  of  the  ballot  whether  or 
not  the  voter  had  carried  out  bis  part  of 
the  contract,  thereby  thwarting  one  of  the 
main  objects  of  the  law."  The  declaration 
on  the  part  of  the  l^lslatore  of  a  rule  ot  con- 
struction of  Its  own  enactment  ought  to  be 
felt  as  of  some  binding  force  upon  this  court, 
even  if  its  own  ap[H'ovaI  of  that  rule  u 
foxind  in  Taylor  v.  Bleakley  is  not 

The  difficulties  with  which  our  Brethren 
have  struggled  in  the  application  of  their 
"intention  of  the  voter"  theory  amyiy  fi- 
lustrates  the  tmtennble  character  of  that 
theory.  By  way  of  illustration,  we  cite  a 
few  noticed  as  the  count  proceeded  In  this 
case:  A  cross  mark  after  the  name  of 
either  H-ughes  or  Parker,  and  also  one  hi 
the  square  on  the  Independent  ticket  with- 
out a  name,  was  thought  to  indicate  a  piff- 
pose  to  distinguish,  while  a  cross  after  the 
name  of  Parker  wherever  It  appeared  on  the 
ballot  did  not  A  cross  partially  oWlterated 
by  s<*atching  with  a  black  lead  pencil  ia 
held  not  to  be  a  distinguishing  mark;  still 
further  scratched,  so  that  the  cross  Is  entire- 
ly obliterated,  and  the  ballot  indlcatee  to 
the  discerning  mind  a  bad  purpose.  If  the 
scratching  still  further  iHX)ceeds,  aided.  «p 
pareutly,  by  tiie  sharp  edge  of  a  knife,  so 
that  a  hole  is  left  in  the  paper  where  the 
black  spot  had  been,  we  are  able  to  declare— 
bj-  seeing  tiirough  it— that  the  ballot  was 
not  thereby  intended  to  be  distlnguialied.  A 
cross  mark  to  the  left  of  a  name  partially 
erased  distlnguisbes  a  ballot,  tnit  a  liii 
mark,  If  in  one  of  the  squares  to  the  right 
of  Parker's  name,  does  not  A  single  strolie 
in  the  square  after  Hughes'  name  makes  a 
bad  ballot,  but  a  like  stroke  iu  one  of  the 
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•quares  after  Parker*!  name  doea  Dot,  pro- 
TldiQs  a  good  cross  Is  found  In  Qie  other 
aqunre.  The  "Intention  of  the  Totec"  la 
found  to  be  bad  If.  be  makes  a  crosa  outside 
of  the  printed  square,  the  atatate  not  spfr- 
cJflcally  requiring  It  to  be  made  In  the 
square.  A  name  or  Initials  written  on  the 
ballot  causes  it  to  be  rejected,  unless  m 
comparison  with  other  Initials  on  the  bal- 
lot, supposed  to  be  those  of  an  election 
JuAge,  and  by  looking  at  the  words  "sworu 
ballot,"  also  written  thereon.  It  shall  be 
decided  that  probably  the  name  was  written 
there  by  the  election  Judge.  It  la  decided 
that  the  Intention  of  tba  TOter  who  dqraalted 
this  boUot 


For  Hayor. 
ALBBRT  PARKER. 
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WBs  all  right;  whUe  tbe  voter  who  deposited 
tblB  one 


For  MmTor, 

J.  WvF.  HUOHS8. 


Intended  It  to  be  distinguished.  The  size  of 
the  mark  evidently  had  somewhat  to  do  with 
the  ajitpUcatlon  of  the  thefOTi  because  thla 
baUot 


l6f 


For  U&Tor, 

J.  w.  F.  Huauss. 


was  found  to  be  wltbont  fault  A  correct  in- 
tention on  the  part'of  the  voter  Was  occasion- 
ally so  dearly  discerned  from  the  face  of  the 
ballot  that  a  cross  mark  specifically  required 
1^  the  statute  was  not  found  to  be  necessary 
to  express  It  as  is  evidenced  by  this  ballot 


For  Hmjot, 
ALBERT  PARKER. 


■ndttala. 


For  Usror, 
J.  W.  F.  HUOHEB. 


wbl<A  were  counted.  Howerer,  It  Is  not  per^ 
mltted  that  this  dq^arture  shall  go  too  far, 
for  this  baUot 


For  UtTor. 
J.  W.  F.  HUGHES. 


was  rejected.  Again,  perhaps  the  size  of  the 
mark  bad  somewhat  to  do  with  the  ability  to 
determine  the  Intention. 

Had  the  court  In  this  case,  after  bar- 
ing admitted  to  the  count  all  of  the  ballots 
double  marked  for  Mr.  Parker  with  two 
good  crosses,  and  then  applied  what  seems 
to  na  to  be  the  rational  rule  In  the  counting 
of  the  balance,  Qie  result  would  have  been 
different  We  think,  however,  that  these 
double-marked  ballots  were  not  only  distin- 
guished by  such  marking,  so  as  to  require 
their  rejection,  but  that  they  also  should 
have  been  rejected  because  they  are  express- 


ly exduded  from  flie  eoont  txj  the  language 
of  the  statute,  "If  the  voter  marks  more 
names  than  there  are  persons  to  be  elected 
to  an  office,"  his  ballot  may  not  be  counted. 
This  language  does  not  mean  the  same  as  If 
It  read,  "If  the  voter  marks  the  names  of 
more  persons  than  are  to  be  elected  to  an 
office."  It  reads  "more  names."  Print  the 
name  of  the  same  candidate  as  man}-  times 
as  yon  may  choose  on  the  ticket  That  la 
advantage  enough.  You  may  not  mark  it 
but  once.  In  not  a  few  instances  In  this 
count  did  Ur.  Parker  gain  a  vote  because  a 
good  cross  mark  In  one  square  helped  out  a 
poor  one  in  the  other. 

On  the  question  of  the  36  ballots  returned 
from  tte  Second  prednct  of  the  First  ward, 
under  cover,  marked*  "This  package  con- 
tains defective  or  objected-to  ballots,  not 
voted,"  we  are  of  the  opinion  that  none  of 
the  ballots  should  have  been  counted;  it 
not  appearing  which  of  tben^  had  l>een  vot- 
ed. And  we  do  not  now  know  but  that  at 
least  some  portion  of  the  ascertained  ma- 
jority for  Mr.  Parker  is  made  up  of  ballots 
never  put  into  the  ballot  boj.  It  may  be 
true  that  If  tiie  entire  36  ballots  be  thrown 
out  29  legal  votes  will  be  ignored;  but  It 
Is  also  true  that  if  all  are  considered,  a 
candidate  may  be  elected  to  office  by  votes 
never  put  into  the  ballot  box,  and  which, 
represent  no  voter.  In  the  case  of  State  v. 
Stevens,  23  Kan.  456,  where  substantially 
the  same  question  was  presented,  this  court 
on  page  458,  used  this  language:  *'WhIle 
legal  and  honest  votes  were  cast  yet  no 
court  Is  under  obligation  to  sift  the  grain  of 
truth  from  the  mass  of  falsehood.** 

Finally  we  deem  it  our  duty  to  call  aV 
tentlon  to  the  fact  that  but  one  single  legal 
proposition  Is  setUed  In  this  case;  all  of 
the  justices,  except  the  CHIEF  TUSTIOE  and 
Air.  Justice  POLLOCK,  holding  that  ballots 
which  are  obnoxious  to  the  penalties  de- 
nounced upon  those  who  mark  thdr  ballots 
as  indicated  In  section  27,  Laws  1897,  should 
not  be  counted.  E^irther,  that  the  apparent 
abandoning  of  the  rule  for  determining  the 
validity  of  a  ballot  as  laid  down  by  this 
court  In  Taylor  v.  Bleakley,  supra,  is  more 
apparent  than  real;  the  two  justices  last 
named  repudiating  the  proposition  that  a 
ballot  can  be  rejected  at  all  on  account  of  a 
distinguishing  mark,  while  Justices  SMITH 
and  ELIJS  only  stand  for  the  rule  that  only 
such  marks  are  distinguishing  ones,  requiring 
the  rejection  of  the  ballot  as  the  judge  who 
Is  counting  it  shall  conclude,  from  alt  of 
the  circumstances,  Indicate  that  the  voter 
Intended  the  ballot  to  be  thus  distinguished. 

Again  we  say  that  In  our  opinion,  the 
statute  requires  the  rejection  of  ail  ballots 
on  which  the  voter  has  pmrposely  made  such 
marks  "so  that  It  can  be  distinguished";  and. 
as  the  application  of  this  rule  would  result 
in  a  judgment  for  the  defendant  tn  tills  case, 
we  dissent  from  the  judgment  zeudwed 
favOT  of  the  plaintiO, 
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ELLIS,  J.  (concurring  specially).  In  the 
hope  that  I  may  be  able  to  state  somewhat 
more  clearly  than  Is  done  In  the  majority 
opinion  the  principles  ^hlch  It  seems  to  me 
should  control,  and  the  rules  of  construction 
which  1  feel  bound  to  follow  In  this  case,  I 
shall  undertake  to  recite  my  views  tai  rela- 
tion thereto: 

In  the  dissenting  opinion  It  Is  said:  "Our 
Brethren  have  brought  the  principle  for 
which  they  stand— tliat  of  arriving  at  the 
Intention  of  the  voter— from  the  old  meth- 
ods." So  far  as  the  statement  relates  to 
the  writrar,  It  Is  partially  true;  and  If  the 
further  charge  bad  been  made  that  we 
were  Inclined  to  hold  tbat  we  could  not 
abrogate  that  provision  of  our  present -statute 
which  negativ^y,  but  by  clear  imfdlcatlou. 
requires  the  Intention  of  the  voter  to  be 
considered,  the  position  of  the  two  members 
of  the  court  to  which  the  above  quotation 
applies  would  have  been  fully  stated.  The 
rule  In  existence  before  the  adoption  of  the 
Australian  ballot  undoubtedly  was  that  the 
intention  of  the  voter,  wh^  ascertainable 
by  an  Inspection  of  the  ballot  by  the  elec- 
tion board,  In  case  of  an  ambiguous  bal- 
lot, aided  by  evidence  aliunde  In  a  contest 
before  the  courts,  should  govern.  So  gen- 
eral was  the  acceptance  of  that  precept  that 
the  few  exceptions  only  served  to  emphasize 
its  salutary  nature,  and  the  dominion  ac- 
corded to  It  In  the  states  of  the  Union.  In 
People  V.  Cicott,  16  Mich.  283,  ffl  Am.  Dec. 
141,  the  learned  ^dge  and  text  writer,  Mr. 
Justice  Cooley,  said:  "All  rules  of  law 
which  are  applied  to  the  expression,  In  con- 
stitutional form,  of  tb&  popular  will,  should 
aim  to  give  <^Fect  to  the  Intention  of  the 
electors;  and  any  arbitrary  rule  which  is  to 
have  any  other  effect,  without  corresponding 
benefit,  Is  a  wrong,  both  to  the  parties  who 
chance  to  he  affected  by  it  and  to  the  pub- 
lic at  large.  The  first  are  deprived  of  their 
offices,  and  the  second  of  their  choice  of 
public  servants."  The  doctrine  received  the 
cordial  support  of  Judge  McCrary,  who.  In 
his  work  on  Elections  (chapter  14),  strong- 
ly Indorsed  the"  opinion  of  Judge  Cooley, 
from  which  the  foregoing  excerpt  is  taken; 
and,  in  his  work  on  Elections,  Mr.  Paine, 
■unqualifiedly  approved  this  interpretation  of 
the  law.  -Paine,  Elect.  §  538.  In  the  ease 
of  Dark  v.  Montgomery  Co..  33  Kan.  202, 
6  Pac.  311,  62  Am.  Kep.  526,  this  court  held: 
"The  Intention  of  an  elector  Is  to  be  ascer- 
tained from  the  language  of  his  ballot,  rend 
In  the  llgbt  of  the  circumstances  of  a  pub- 
lic nature  surrounding  the  election  at  wtiicti 
it  Is  cast;  and.  though  his  will  Is  not  ex- 
jHTessed  with  precision,  yet  If  It  Is  fairly 
apparent  and  can  he  determined  beyond  a 
reaiwuable  doubt,  it  should  be  made  effectu- 
al." The  important  question  now  ineaent- 
ed  Is  whether  the  rule  that,  where  the  in- 
tention of  an  elector  could  be  thus  ascer- 
tained. It  Bhoidd  be  made  effectual,  has  been 
abrogated  In  this  state.  It  certainly  has  not 


been  Dy  statute,  for  the  last  expression  of 
the  legislative  will,  subject  to  certain  ex- 
ceptions, continues  this  principle  In  force. 
Section  25,  c.  129,  Seas.  Laws  1807,  'so  far 
as  It  relates  to  the  subject  under  discussion, 
reads  as  follows:  "If  the  voter  marks  more 
nanies  than  there  ai-e  persona  to  be  elected 
to  an  office,  or  fails  to  mark  the  ballot  u 
required  by  other  sections  of  this  act,  « 
uses  Ink,  or  a  pencil  of  any  other  color  than 
black  to  mark  his  ballot,  or  If,  from  any 
reasoit,  It  Is  impossible  to  determine  the 
voter's  choice  for  an  office  to  be  filled,  iiis 
ballot  shall  not  be  counted  for  such  office." 
Note  the  language,  "If,  from  any  reason.  It 
is  lmpo6sI1>le  to  determine  the  voter's  choice 
for  an  office  to  be  filled,  his  ballot  shall  not 
be  counted  for  such  office."  Ergo.  If  it  be 
possible  "to  determine  the  voter's  choice 
for  an  office  to  be  filled,  his  ballot  shall 
*  •  •  be  counted  for  such  office,"  unless 
some  other  provision  of  the  statute  reqolrea 
its  rejection.  It  Is  submitted  that  its  vi- 
tality has  not  been  Impaired  any  dedslon 
of  this  court,  although  my  Brethren  who  dte- 
s«it  cite  the  case  of  Taylor  v.  Bleakley,  65 
Ban.  1.  89  Pac.  1045,  28  L.  B.  A.  683,  49 
Am.  St  Hep.  23S,  as  draiybig  the  coodnii- 
ance  of  the  rule.  The  only  proposition  an- 
thoiltatlvely  determined  in  that  case  was 
that  the  cross  marks  should  be  placed  wltblo 
the  squares  provided  for  that  purpose,  in 
accordance  with  a  provision  of  the  statute 
which  the  majority  in  this  case  have  re- 
spected and  treated  as  mandatory.  It  could 
not  be  abolished  by  the  dictum  of  a  legiala- 
tlve  committee  whose  report  related  not  to 
a  bin  recommended  for  passage,  but,  being 
made  In  a  contest  case  under  an  exlstins 
law,  it  gave  an  opinion  of  such  committee 
as  to  the  construction  which  It  thought 
should  he  [daced  upon  the  provlsiws  of 
such  law. 

It  seems  to  be  claimed,  however,  tbat  the 
will  of  the  voter  Is  no  longer  to  l>e  censid- 
ered  in  those  states  which  have  adopted 
what  Is  known  as  the  "Australian  Law,"  al- 
though such  laws,  as  enacted  In  the  differ- 
ent states,  are  widely  dissimilar  In  their 
provisions,  and  are  still  subjected  to  fre- 
quent amendments.  With  what  tallsmanlc 
power  Is  the  mere  name  "Australian  Ballot 
Law"  Invested,  as  that  It  may  be  held  to 
work  such  a  trausformation?  It  may  be 
profitable  to  investigate  the  question  whether 
the  salient  guides  so  long  and  generally  fol- 
lowed have  been  set  aside  by  the  adoption 
of  those  statutes.  The  only  recognized  au- 
thor upon  the  Australian  Ballot  System.  In 
the  last  edition  of  liJs  work,  said:  "Wher- 
ever our  statutes  do  not  expressly  declare 
that  particular  Infonunllties  avoid  the  bal- 
lot, it  would  seem  best  to  consider  their  re- 
quirements as  directory  only.  The  whole 
purpose  of  the  ballot  as  an  Institutiou  Is  to 
obtain  a  correct  expression  of  Intention: 
and  If.  in  a  given  case,  the  Intention  la 
clear,  it  is  an  mtlre  mtsconceptloo  of  the 
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purpose  of  tbe  reqnirements  to  treat  tbem  as 
cMoitials;  tbat  Is,  as  objects  Id  themeelves, 
and  not  mwdy  as  means."  Wigm.  Austr. 
BaUot  S78.  (2d  Bd.)  p.  193.  The  Bame  au- 
tbor,  contlDuliift  aaid:  "In  the  British,  Bel- 
gian, Canadian,  and  some  of  the  Australian 
statates.  an  Identifying  mark  Is  specially 
declared  to  avcdd  the  ballot  This  rule  has 
been  interpreted  In  two  ways.  By  some 
courts  It  Is  taiA  to  be  auffldoit  If  the  mark 
la  one  by  vblch  the  Totw  might  be  Identi- 
fied. •  •  •  This,  of  conrse,  results  In 
throwing  out  a  large  iwoportlon  of  bal- 
lots in  which  Informal  marks  occor,  though 
it  is  expresBlT  said,  as  a  part  of  the  rule, 
that  ordinary  deviations,  doe  to  awkward- 
ness or  carelessness,  are  not  to  be  regarded. 
•  •  *  The  role  bas  been  stated  as  fol- 
lows [more  Uboally  than  In  the  cases  su^l: 
'Whenever  the  court  is  convinced  that  the 
irregularity  was  the  result  of  awkwardness, 
or  a  stiff,  heavy,  w  trembling  hand,  of  care- 
leaaness.  ot  an  attempt  to  ctwrect  a  mpposed 
defect,  or  to  make  a  line  more  dear  or  more 
straight;  whenew.  In  short.  It  iv^>earB  tbat 
the  addition  to  the  required  cross,  or  the 
form-  of  the  cross,  w  its  embellishments, 
are  owli^  to  an  unskilled  hand,  rathor  than 
to  a  desire  to  identify  onesdf;  whenever  the 
Identification  of  the  voter  Is  rendered  Impos- 
sible 1^  the  Impossibility  of  reproducing  the 
same  pmcD  marics,— the  vote  Is  good.* "  The 
same  authw.  dting  with  a^ffoval  the  opin- 
ion of  AUeyu,  J.,  In  Dionne  v.  Gagnon,  9 
Q.  L.  B.  ao,  said:  "According  to  a  second 
and  sounder  view,  the  ballot  most  Itsdf 
famish  dear  evidence  of  an  Improper  agree- 
ment, such  as  the  voter's  Inltiato,  or  a  mark 
known  to  be  his,"  In  ord»  that  It  may  be 
rejected.  Id.,  p.  191  A  recent  decision  of 
the  supreme  court  of  Connecticut  [one  of  the 
first  states  in  the  Ui^on  to  adopt  the  Aw- 
trail  on  ballot)  overruled  the  early  case  of 
l^cott  V.  PhUbrick.  G9  Conn.  472,  20  AtL 
436,  10  U  R.  A.  IfiO,  and  hdd  as  follows: 
"Marks  iipon  the  face  of  ballots  which  ap- 
pear or  are  shown  to  have  been  made  ac- 
ddentally.  and  not  for  the  purpose  of  Indi- 
cating the  voter,  and  changes  for  the  ex- 
istence <tf  which  a  reasonable  explanation, 
conslstait  yritb  hcmesty  and  good  faith,  d- 
ther  appears  upon  the  face  of  the  ballot  cur 
is  shown  by  proof,  do  not  rend  a*  the  ballot 
void."  -  Coughlin  v.  McEhoy.  72  Conn.  99, 
43  AO.  954,  77  Am.  St  Kep.  801.  See;  also, 
cases  dted  In  note.  In  the  case  of  State  v. 
Fawcett,  17  Wash.  196.  40  Pac.  Stt,  it  was 
hdd:  "It  Is  also  undisputed  tbat  the  dectlve 
franchise  though  a  constitutional  inrivllege 
and  right,  must  be  ex^roised  under  such  rea- 
sonable l^lslatlve  r^trictions  as  will  pre- 
vent Intimidation,  bribery,  and  fraud,  and 
secure  an  honest  untrammded,  and  guinlne 
expression  of  puUic  sentiment.  It  Is  also 
true*  however,  that  In  the  absence  ot  consti- 
tntional  Inhibition,  all  statutes  tending  to  lim- 
it the  dtlsen  in  the  exercise  of  the  right  of 
■affrage  should  be  Uberallf  construed  In  bis 


favor.  If  his  ballot  Is  rejected.  It  mast  come 
within  the  letter  of  the  prohibition;  and,  when 
the  statute  specifically  declares  under  what 
conditions  ballots  shall  be  rejected,  courts 
should  not  enlai^e  those  conditions,  or  make 
other  or  different  conditions  from  those  ex- 
pressed in  the  statute  grounds  for  rejecting 
the  ballots.  *  *  *  ihe  Important  thing  Is 
to  determine  the  Int^tion  of  the  voter,  and 
to  give  it  effect"  In  considering  a  case  under 
the  Australian  ballot  law,  the  supreme  court 
of  Mlawurl  quoted  with  approval  the  fol- 
lowing langnage  frun  a  decision  of  a  sister 
Jurisdiction:  "All  statutes  tending  to  limit 
the  dtlsen  In  his  exercise  of  this  right  [of 
suffrage]  should  be  liberally  construed  In  his 
favor."  Bowers  v.  Smith.  Ill  Mo.  46,  20 
S.  W.  101,  16  L.  B.  A.  754.  83  Am.  St  Rep. 
401.  And  the  supreme  court  of  Gallfonlla, 
m  Tebbe  v.  Smith,  106  Cal.  101.  41  Pac.  4K4, 
29  U  B.  A.  073,  40  Am.  St  Sep.  68,  cited 
and  an^ed  the  language  Just  quoted  to  the 
marking  of  a  ballot  by  a  voter  under  the 
Gallfimila  stetnte.  In  a  recent  case  In  Cal- 
ifornia it  was  hdd  that  **the  writing  by  a 
voter  on  his  ballot  of  the  party  designation 
of  a  candidate,  after  the  name,  wUdi  he  has 
also  tnltten  in,  does  not  constitute  a  dls- 
tlngnlshlng  mark  which  Invalidates  the  bal- 
lot" Jennings  v.  Brown,  114  Cal.  807.  46 
Pac.  77,  34  L.  B.  A.  46.  And  it  was  sO  held 
because  the  court  said,  "It  ift  quite  manifest 
in  this  case  that  the  words  were  not  intend- 
ed as  a  dlstlngnlBhlng  mark,"  and  for  the 
reason  tiiat  the  law  might  be  (Construed  as 
permltttaig  It  In  State  v.  Russell,  34  Neb. 
U6.  121,  61  N.  W.  465,  467.  16  L.  B.  A. 
740;  SS  Am.  St  B^  620,  It  was  determined: 
"It  Is  not  every  mark  means  of  which  a 
ballot  might  subsequently  be  Identified  which 
Is  a  violation  of  the  stetnte.  The  mark  pro- 
hibited law  Is  such  a  one^  whether  letters, 
figures,  or  characters,  as  shows  an  Intention 
on  the  part  of  the  voter  to  distinguish  his 
porucnlar  ballot  from  othos  of  Ite  class,  and 
not  one  that  is  commtm  to  and  not  dlstln- 
gnlshaUe  from,  otiiers  of  a  derignated  class." 
And  the  court  In  that  case  approved  of  the 
langnage  hereinbefore  quoted  from  page  198 
of  the  treattee  on  the  Austrttllan  Ballot  Sys- 
tem by  Wlgmore.  In  Bechtel  v.  Albiu, 
134  Ind.  103.  S3  N.  B.  067,  a  requirement 
that  the  voter  should  "Indicate  the  candl- 
Aites  for  whom  he  desires  to  vote  by  stamp- 
ing the  square  Immediately  preceding  thdr 
names"  was  hdd  to  be  mandatory.  Still  a 
tkfeet  wherein  "ttie  stamp  touched  slightly 
the  lower  side  of  the  square"  was  hdd  to  be 
*iu  substantial  compliance  with  the  law.  and 
as  not  contalnhig  distinguishing  maiks  and 
mutilation."  The  supr^e  court  of  Qolorado, 
In  the  recmt  case  of  Nlcholls  v.  Barrick,  Si 
Pac.  202,  205,  hdd  "tbat  a  ballot  should  be 
admitted.  If  the  spirit  and  Intention  of  the 
l^w  are  not  violated,  even  though  not  Ut- 
erally  In  accordance  with  Ita  iwovisionS.  and 
that  unless  the  statuto  declares  that  a  strict 
compliance  with  its  requirementa  by  the 
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voters  Is  essential,  to  hare  their  ballots 
counted,  the  courts  'will  not  undertake  to 
disfranchise  them,  If,  In  the  attempted  ex- 
ercise of  their  right,  there  Is  manlfesUy  an 
effort  to  comply  In  good  faith  with  the  stat- 
utory requirements."  Authorities  might  be 
multiplied,  but  no  useful  purpose  would  be 
subserved  thereby.  On  the  other  hand  It  Is 
true  that  the  courts  of  last  resort  in  many, 
and  perhaps  a  majority,  of  the  states  hav- 
ing the  so-called  "Australian  Law,"  have  In- 
clined to  give  a  stricter  and  less  liberal  con- 
struction of  its  proTisIons.  In  so  doing  the/ 
have  disregarded  the  more  liberal  rules  eft 
construction  which  obtain  in  Australia, 
■whence  many  provisions  of  these  laws  are 
derived.  In  most  cases,  however,  the  rule 
of  construction  thus  indorsed  is  authorized 
bj^  the  plain  letter  of  the  statute  in  the  par- 
ticular state  adopting  It,  though  It  must  be 
confessed  that  at  least  two,  and  perhaps 
more,  of  the  states  have  applied  with  great 
rigor  the  rule  excluding  bhllots  ou  accoimt 
of  distinguishing  marks  thereon,  although 
the  lawmakers  of  such  states  failed  to  enact 
provisions  authorizing  such  decisions.  Nev- 
ertheless, what  Jeremy  Bentbam  styled 
"Judge-made  law"  Is  now  gravely  commend- 
ed to  us  as  a  controlling  factor  in  deter- 
mining the  questions  here  prading.  Inas* 
much  as  our  statute  does  not  in  terms  ex- 
clude ballots  from  the  count  because  of  dis- 
tinguishing mariLS,  the  question  h^e  pre- 
sented Is  not  so  much  one  of  constructloD, 
as  whether  we  shall  read  into  the  statute 
words  not  placed  there  by  the  legislature. 

Returning  now  to  the  statute,  and  consid- 
ering directly  the  matter  of  dlstingalshlng 
marks  thereunder,  it  may  be  remarked  that 
in  euacting  section  25,  Laws  1897,  above  quot- 
ed, the  legislature  assumed,  if  it  did  not 
intend,  that  some  ballots  with  marks  upon 
them  other  than  those  required  by  the  stat- 
ute should  be  counted,  at  least  In  part  It  Is 
there  provided,  in  substance  and  effect,  that, 
tf  it  is  impossible  to  determine  the  voter's 
choice  for  a  given  office,  bis  ballot  for  such 
office  shall  be  rejected,  but  that  It  shall  be 
counted  for  other  offices  as  to  which  the  vot- 
er's will  Is  clear.  Of  course.  If  there  was  no 
mark  upon  the  ballot  made  with  referrace  to 
the  office  for  which  It  is  not  to  be  counted. 
It  plainly  could  not  be  counted  for  that  of- 
fice, and  a  legislative  expression  to  that  end 
would  be  wholly  unnecessary.  It  Is  there- 
tore  certain  that  the  provision  was  made  up- 
on the  supposition  that  certain  marks  would 
be  made  upon  the  ballot  for  a  given  office 
from  w^hich  It  would  not  be  possible  to  glean 
the  voter's  Intention.  Still  the  ballot  is  to  be 
counted  for  other  offices  named  therein,  not- 
withstanding It  bears  the  ineffective  marks 
thus  made,  except  In  cases  where  the  marks 
are  of  such  a  nature  as  to  exclude  the  bal- 
lot under  other  clauses  of  that  section,  pr 
other  sections  of  the  statute.  Again,  it  Is 
provided  In  the  same  section  that  "If  the  TOt- 
ec  marks  more  names  than  there  are  persons 


to  be  elected  to  an  office  •  •  •  hia  ballot 
shall  not  be  counted  for  such  office."  Thii 
clearly  implies  that  although  he  may  have 
marked  more  names  than  there  are  persons 
to  be  elected  to  an  office,  and  thua  made  <»ie 
or  more  marks  not  required  by  the  statnte, 
his  ballot  may  still  be  counted  for  other  of- 
fices. This  conclusion  Is  irresistible,  because 
the  only  provision  in  the  statute  for  exclud- 
ing a  ballot  upon  which  a  voter  marks  more 
names  than  there  are  persons  to  be  elected  to 
an  office  Is  the  one  providing  that  It  "Aail 
not  be  counted  for  such  office."  That  all  bal- 
lots having  marks  upon  them  which  are  an> 
necessary,  and  which  might  possibly  serve  to 
distinguish  them  from  others,  are  not  to  be 
excluded  from  the  count,  logically  follows 
from  the  fact  that  the  law  expressly  provides 
that  ballots  marked  In  a  particular  manntf 
shall  be  so  excluded.  The  maxim,  "Bxprefr 
sio  nnlus  est  excluslo  alterlus"  (the  expres- 
sion of  one  thing  is  the  exclusion  of  another, 
is  directly  applicable  and  controlling  in  the 
construction  of  this  statute;  and  if  tbSK 
was  no  other  provision  from  which  itr  could 
be  fairly  Inferred  that  the  legislature  intend- 
ed that  ballots  ccmtalnlng  certain  distlngulBli- 
Ing  marks  should  not  be  included  in  the  enu- 
meration, I  would  Join  with  my  Brethren 
Mr.  Chief  Justice  DOSTER  and  Mr.  Justice 
P0LUX::K  in  holding  that  distbignisbing 
marks  other  than  those  designated  or  referred 
to  in  section  25  could  not  operate-to  excludea 
ballot  from  the  count.  I  am  coiistralned  to  lie- 
Ueve,  however,  that  section  27  may  not  be 
ignored  in  determining  what  ballots  are  ren- 
dered Ineffective  because  of  distlnguishh^ 
marks.  It  is  there  provided  that  "any  person 
who  shall  •  •  •  mark  or  fold  his  ballot 
so  that  it  can  be  distinguished,  or  allow  bia 
ballot  to  be  seen  by  any  person  with  an  ap- 
parent Intention  of  lettJng  it  be  known  bow 
he  Is  about  to  vote  *  •  •  or  who  shall 
place  upon  or  induce  any  p^on  to  place  op- 
en his  •  •  •  ballot  any  character  or 
mark  for  the  purpose  of  Identifying  said  bal- 
lot," shall  be  guilty  of  an  offense  tar  which 
a  penalty  Is  prescribed  in  said  sectlra.  In 
view  of  the  maxim,  "Crimen  omnia  ex  ae 
nata  vltlat"  (crime  vitiates  evei^thlng  whlcii 
springs  from  It),  I  am  unable  to  see  how  one 
who  marks  or  folds  his  ballot  so  that  It  can 
be  distinguished,  with  an  apparent  Intention 
of  letting  It  be  known  how  he  la  about  to 
vote,  or  who  places  upon  his  ballot  a  charac- 
ter or  mark  for  the  purpose  of  identifying 
It,  in  violation  of  the  plain  provisions  of  this 
statute,  can  be  heard  to  complain  at  the  re- 
fusal of  election  boards  or  courts  to  give  ef- 
fect to  bis  unlawful  exercise  of  the  right  of 
suffrage,  by  counting  his  ballot.  And  ft  ta 
quite  certain  that  a  candidate  for  whom  the 
vote  was  Intended  can  have  no  standing  In 
a  court  to  ur^e  that  he  be  awarded  the  fmite 
of  an  act  tainted  with  crime,  and  committed 
in  violation  of  a  penal  statnte. 

Without  restating  my  views  as  given  In 
the  majority  opinion  of  the  court,  1  only  de- 
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Mre  to  avoid  a  mlsapprehenalon  of  tbem  by 
speciryins  Oiat  It  Is  not  beliered  an  election 
tward,  vlune  daties  are  merely  mlnlsterlalt 
haa  any  antbority  to  receive  evidence  as  to 
a  Toter'B  intention.  In  the  dlesentlng  f^inltm 
attmtion  la  called  to  tHe  difflcnltles  to  be  en- 
coantered  In  an  ai^icatiiHi  of  tbe  "itttentltm 
ot  tbe  voter  theory."  While  admitting  that 
one  -who  pnnues  that  course  is  not  exempt 
from  unberrassment,  It  la  submitted  that  pa- 
tient and  learned  thought  and  research  have 
not  yet  discov^ed  a  method  of  dealing  with 
the  snblect  which  la  leas  obnoadoos  to  objec- 
tlon  and  criticism.  The  difficulties  which 
must  be  encountered  under  any  system  find 
Ulnstratlon  in  this  case. 

Hmln  all  ballots^  not  otherwise  objection- 
able, having  crosaes  within  the  prescribed 
squares,  were  counted.  Some  of  these  cross< 
es  were  small,  others  were  large  Some  were 
in  tbe  center,  others  at  ttie  sides,  and  stUI 
others  In  the  comers  of  the  squares.  Autiior- 
Ities  are  agreed  ttiat,  If  the  cross  made  with- 
in the  square  sufficlratly  ccmforms  to  the  stat- 
ute^ the  vote  must  be  counted,  although  tbe 
form  or  location  of  such  cross  might  possibly 
serve  as  a  distinguishing  •mark.  Sudi  being 
the  law,  suppose,  by  inrearrangement,  the 
crosaes  upon  a  given  ballot  were  all  made  in 
the  lower  l^t-hand  comers  of  tbe  squares; 
that  fact  would  serve  to  distinguish  tbe  bal* 
lot,  and  still  it  would  have  to  be  counted  b7 
the  Judges  of  election,  and,  In  case  of  con- 
test, by  the  courts,  unless,  by  evidence  aliun- 
de, tlie  vIclouB  compact  should  appear.  It 
would,  be  easy  to  point  out  other  methods  of 
marking  a  ballot  so  as  to  distlngultdi  It  with- 
out destroying  Its  effectiveness  in  the  ab- 
sence of  eTld«ice.  Can  it,  then,  be  assumed 
that  the  legislature,  without  an  expression  to 
that  effect,  inteided  that  every  mark  upon 
a  ballot  which  might  serve  to  distinguish  It 
from  otbm  should  render  such  ballot  Impo- 
tent? If  such  a  rule  bad  been  aisled  In  thla 
case,  several  ballots  tor  Mr.  Hughes  would 
have  been  excluded  which  were  In  fact  In- 
cluded In  the  count.  One  ballot  vnts  soiled 
as  by  a  sleeve  or  dirty  hand.— probatdy  the 
latter.  Another  had  a  short,  Irregular  mark 
upon  It,  as  if  carelessly  made  by  ttue  vot^ 
while  examining  the  ballot,  by  pushing  or 
drawing  the  p«icll.  It  waa  near  the  cross 
mark  opposite  Mr.  Hughes'  name,  and  con- 
nected with  It,  though  partly  without  the 
square.  It  dearly  served  to  distinguish  the 
ballot  from  all  others.  Still  it  was  counted 
by  unanimous  agreonent  Many  ballots 
which  were  properly  marked  for  Mr.  Parker 
In  the  Democratic  or  Gltlzais'  orfamn,  or 
both,  were  rejected  because  opposite  tbe 
blank  tjoi  mayor  on  the  so^Ued  "Independ* 
ent  Ticket,"  and  In  the  square  provided  for 
that  purpose,  a  cross  mark  was  also  placed. 
If  the  result  bad  bom  affected,  I  would  have 
dissented  from  the  decision  of  the  court  In 
excluding  them.  Tbe  ballots  were  not  dis- 
figured or  mutilated.  They  were,  neither  la 
terms  nor  by  fair  Implication,  denied  enu- 


meration under  the  provisions  aC  section  25; 
and  it  cannot  reasonaUy  be  deduced  that 
the  crosses  so  made  were  intended  to  sorve 
as  dlstingulidilng  marks,  so  as  to  ^ce  such 
baltots  under  the  ban  of  sectltm  27. 

Xhe  case  of  Famham  v.  Boland  (Cal.)  66 
Pac  200,  which  hidds  advwsely  to  tbe  views 
above  expressed,  wvlb  In  Act  rendered  under 
a  statute  widely  different  from  ours,  and  Is 
not  pertinent 


(B  Idaho,  MO) 

STATE  V.  UXION  CENT.  LIFE  INS.  CO. 

(Supreme  Court  of  Idaho.  Jan.  23,  1902.) 

CONSTITUTIONAL  LAW— LICENSE  TAX— LIFE 
INSURANCE  COMPANY. 

1.  Oonst.  art.  7,  $  2,  after  aathorizEag  the 
legislature  to  provide  reTenue  for  state  pur- 
poses by  tbe  levy  of  taxes,  also  provides  that 
the  legislature  may  impose  a  license  tax  upon 
persons  and  <n>on  corporations  dwng  businetts 
in  the  state.  The  license  tax  so  imposed  is  not 
restricted  to  the  single  purpose  of  raising  rev- 
enue for  state  purposes. 

2.  Const,  art.  7,  i  0,  providing  that  the  lepris- 
lature  shall  not  levy  taxes  upon  the  inhabitants 
or  property  iu  any  county,  city,  town,  or  mo- 
nicipal  corporation  for  county,  town,  or  mu- 
aicipal  purposes,  but  it  may  by  law  vest  iu  the 
corporate  authorities  thereof,  reflectively, 
power  to  assess  and  collect  taxes  for  such  pur- 
poses, applies  only  to  taxation  proper,  and  not 
to  license  taxes. 

3.  A  license  authorizing  a  life  Insurance  com- 
pany to  transact  business  In  this  state  does 
not  authcoise  It  to  engage  In  the  bu^neas  of 
loaning  money. 

(SyUabus  by  the  Gonrt) 

Appeal  from  district  court,  Bingham  coun- 
ty; Joseph  C.  Elch,  Judge. 

Action  by  the  state  against  the  Union 
(fentral  I^Ife  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Affirm- 
ed. 

E.  E.  Chalmers  ana  F.  8.  Dietrich;  for 
appellant.  N.  H.  Olark  and  Frank  Martin, 
Atty.  Gen.,  for  the  State. 

STOGKSLAGER,  J.  This  Is  an  appeal 
from  the  Judgment  of  the  district  court  of 
the  Fifth  Judicial  district,  Bingham  county. 
The  complaint  allies  that  tbe  defendant  is 
a  corporation  organized  and  existing  under 
and  pursuant  to  the  laws  of  the  state  of 
Ohio,  and  since  the  Ist  day  of  January,  1889. 
has  been  engaged  In  tiie  business  of  loaning 
money  at  Interest  under  and  pursuant  to  its 
COTporate  powers:  that  defendant  did  not  at 
any  time  designate  any  agent  upon  whom 
process  could  be  served  In  Bingham  coun- 
ty; that  since  January  1,  1899.  defendant 
corporation  has  l)een,  and  Is.  engaged  In  the 
occupation  of  loaning  money  at  Interest  at 
Idaho  Falls,  Bingham  county,  and  has  loan- 
ed large  sums  of  money  at  Interest  within 
said  county:  that  ever  since  January  1, 
1899,  said  corporatlMi  has  failed  and  refused 
to  pay  any  license  tax.  or  to  procure  any  li- 
cense to  authorize  It  to  engage  in  such  busi- 
ness; that  said  corpwaUcm  since  said  date 
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bas  been,  and  now  Is,  engaged  in  the  occu- 
pation of  loaning  raoney  at  Interest  In  the 
amount  under  950,000  per  quarter,  and  each 
and  every  quarter  since  said  date  has  loan- 
ed money  at  Interest  In  an  amount  less  than 
^,000  per  quarter,  and  has  at  all  tlqies 
refused,  and  now  refuses,  to  procure  license 
as  required  by  section  1644,  Rev.  St.  Idaho. 
Then  follows  a  prayer  for  judgment  for 
$180,  being  $30  per  quarter  from  January 
1,  1899,  and  $20  damages,  and  coats  of  suit 
To  this  complaint  the  defendant  Int^posed 
the  following  demurrer:  "(1)  Plaintiff  has 
pot  the  capacity  to  maintain  this  action, 
and  has  no  interest  directly,  or  Indirectly, 
tberem;  (2>  said  complamt  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action 
In  favor  of  the  plaintiff  or  against  this  de- 
fendant." This  demurrer  was  overruled  by 
the  court,  and  defendant  answered,  denying 
tiiat  It  Is  now  engaged,  or  ever  baa  been 
engaged,  in  the  business  of  loaning  money  at 
Interest  under  and  pursuant  to  its  corporate 
powers,  or  otherwise,  except  as  hereinafter 
admitted  and  alleged.  Admits' that  It  had 
no  designated  agent  in  Bingham  county,  but 
alleges  that  It  did  bare  an  agent,  duly  des- 
ignated, residing  in  Boise,  Ada  county,  Idaho, 
at  all  the  times  mentioned  In  the  complaint. 
Admits  that  since  January  1,  1899,  It  has 
loaned  mouey  at  interest  as  alleged,  but  only 
under  the  circumstances  and  the  conditlcms 
and  for  the  purposes  hereinafter  stated.  The 
answer  further  allegfes:  That  It  Is  a  cor^ 
poration  organized  under  and  by  virtue  of 
the  laws  of  Ohio  for  the  primary  purpose 
of  doing  a  general  life  Insurance  business. 
That,  as  an  Incident  of  said  general  purpose, 
It  Is  necessary,  and  It  Is  required  by  its  at- 
tlcles  of  incorporation  and  by-laws,  that 
said  company  loan  at  Interest  moneys  re- 
ceived by  It  as  premiums  upon  Its  life  In- 
surance policle8,-HBald  moneys  being  held  In 
trust  by  it  for  the  use  and  benefit  of  Its 
policy  holders;  and  pursuant  to  its  said 
general  purpose  it  has  loaned  said  moneys 
at  Interest,  and  during  the  last  two  years, 
priw  to  the  filing  of  this  answer  it  has 
loaned  divers  sums  of  said  money  to  vari- 
ous persons  residing  in  Bingham  county, 
Idaha  That  It  has  loaned  no  other  moneys, 
except  such  as  has  been  received  as  pre- 
miums, and  only  for  the  purposes  and  im- 
der  the  circumstances  as  above  stated.  That 
before  the  defendant  traiisacted  any  business 
lu  Idaho,  or  negotiated  any  loans,  It  fiJed 
with  the  state  treasurer  of  Idaho  a  state- 
ment sworn  to  by  Its  proper  officer,  showing 
the  name,  locality,  etc.,  of  the  company; 
amount  of  capital  stock;  capital  paid  up; 
Its  assets  and  liabilities;  net  surplus  over 
all  liabilities;  name  of  its  agent  for  Idaho; 
a  resident  thereof  upon  whom  service  might 
be  made;  receipts  and  expenditures  of  said 
company  during  the  preceding  year,— and 
In  all  respects  complied  with  section  2753, 
Bev.  St  Idaho,  and  thereupon  there  duly 
issued  to  defendant  a  certificate  of  author- 


ity from  the  treasurer  ot  the  atate  as  pro- 
vided in  said  section.  That  In  April  In  e&cb 
year  thereafter  defendant  has  renewed  said 
statement.  That  tfi  addition  to  filing  said 
statements  and  procuring  aald  certificate  of 
authority  as  hereinbefore  alleged,  defendant 
haa  from  time  to  time  paid  all  fees  required 
by  chapter  7.  tit  4,  Civ.  Code,  and  has  paid 
the  license  fee  innvided  for  in  section  2758, 
and  in  all  respects  defendant  has  comidled 
with  the  provisions  and  requirements  of  the 
constitution  and  laws  of  Idaho  appUcaUe  to 
foreign  corporations  doing  insurance  busloea 
in  Idaho.  Counsel  for  plaintiff  moved  for 
judgment  on  the  pleadings,  alleging  that  the 
material  allegations  of  the  complaint,  nw 
eltber-  of  than,  are  denied  by  the  answer; 
that  the  new  matter  {beaded  in  the  answer 
of  defendant  is  not  a  sutBcleut  or  I^al  ex- 
cuse or  defense  In  this  action.  This  mo- 
tion was  sustained  by  the  court  and  Judg- 
ment entered  in  favor  of  the  plaintiff  for 
$180,  $20  damages,  and  costs  of  suit 

Counsel  for  appellant  urges  that  sectloo 
1644  of  the  Revised  Statutes  of  Idaho  Is  In 
direct  violation  of  article  7,  8  6.  of  the  con- 
stitution of  Idaho^  which  fc^ows:  "Sec.  6. 
The  leglslatore  shall  not  Impose  taxes  (or 
the  purposes  of  any  coonty,  city,  town  or 
other  municipal  corporation,  but  may  by  law 
Invest  the  corporate  authoritlea  thereof,  re- 
q»ectlvely,  with  the  power  to  assess  and  col- 
lect taxes  for  all  purposes  of  such  oorpora- 
tlon."  Section  1644  of  the  atatute  fdlows: 
"PersouB,  associations  or  corporations  en- 
gaged in  the  occupation  of  banking,  loaning 
m(mey  at  Interest  or  in  buying  or  Belting 
notes,  bonds  or  other  evidences  of  indebtei- 
nesg  of  private  peraons,  or  In  buying  or  sell- 
ing state,  territorial,  coun^  or  <dty  stocki; 
or  othor  evidences  of  state,  torltoiial,  covn- 
ty  or  city  indebtedness,  or  stocks  or  notes, 
bonds  or  other  evidences  of  indebtedness  of 
incorporated  companies,  or  in  buying  or  sell- 
ing gold  dust  gold  or  silver  buliim  or  gold 
or  silver  coin,  are  divided  Into  five  ctaases 
And  must  pay  license  as  follows:  *  • 
Subdivision  5  of  this  section,  and  the  part  ot 
the  section  upon  which  tbia  action  lesti, 
reads:  "Thoae  doing  bnslness  in  any  amonnt 
under  fifty  thousand  dotlara  per  qoarta 
constitute  the  fifth  class  and  must  pay  a  li- 
cense of  thirty  dollars  per  quarter.  All 
revenue  collected  under  this  section  may  be 
retained  by  and  for  the  use  of  the  coonty 
lu  which  It  is  collected." 

If  this  cwteutlon  of  counsel  for  an>^la>t 
is  to  be  upheld,  the  demurrw  sboidd  bare 
been  smtained.  It  will  be  observed  that 
the  statute  invariably  speaks  of  the  revenne 
to  be  collected  as  provided  by  section  16M 
as  a  "license,"  and  not  a  "tax."  Another 
section  of  our  statute  [HY>vldee  a  way 
the  levy  and  collectiou  of  taxes  for  the  sup- 
port of  the  state  government  If  the  coo- 
tentlon  of  appellant  la  oorrect  and  the  lan- 
guage of  the  statute  Is  to  be  construed  as 
contended  for  by  couna^  for  ajn^ellant,  tba 
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an  lIceiuWB  collected  under  o)p'  present  sys- 
tem are  roid,  and  In  vltdatton  oC  the  pro- 
vIsioDS  of  the  constitution  above  quoted. 
We  rniut  io6k  to  the  intent  of  the  framerb 
of  tbe  constitntlfm,  as  yfeU  as  the  law- 
makers of  the  state,  to  ascertain  what  was 
lnt«ided  by  both  branches;  and  it  does  not 
occmr  to  ns  that  the  f  ramers  of  the  consti- 
tntjon  Intokded  to -curtail  tbe  rerennes  aris- 
ing frcon  the  license  system  which  was  in 
e^stence  at  the  time  of  the  adopdw  of  oui 
cwntltntlon.  The  license  ^stem  la  a  HS»a- 
rate  and  distinct  way  of  raising  revenues 
faidep^dent  of  the  tax  system,  and  aids 
laigely  In  carrying  on  the  public  school  sys- 
tem of  OQT  state;  and,  as  before  stated.  If 
the  llcmse  In  question  Is  unconstitutional 
and  Told,  then  the  wbfde  Systran  must  faU. 
In  the  case  of  State  t.  Doherty,  reported  in 
2  Idaho,  1105.  28  Pac  865,  bivolTing  a  liq- 
uor licenae,  the  consUtutlonal  question  was 
urged,  Imt  this  court  held  that  tbe  Ueense 
tax  could  be  colleeted.  It  Is  said,  "The  cm- 
stitnUonal  ivorision  In  regard  to  equality 
and  untf<Hinlty  of  taxation  has  referoice 
steely  to  taxation,"  pure  and  simple  ac- 
cording to  the'  commonly  accepted  mean- 
ing  of  that  tom,  for  tbe  purpose  of  rere- 
nue  only.  It  does  not  apply  to  those  Im- 
positions made  under  the  police  power  of 
the  state  aa  tf  means  of  constraining  and 
regulating  a  business  that  may  be  r^rded 
as  eril  hi  its  effects  upon  society.  In 
Burroughs,  Tax'n,  p.  147.  It  is  stated  that 
the  iffOTl^ons  of  the  constitution  as  to 
equality  and  unifwmity  of  taxation  do  not 
aK>ly  to  licenses.  1  Dtaty,  Tai^n.  SOS.  note 
6;  2  Desty,  Tax'n,  13SS  et  seq.  Fabey  t. 
State  ^TejL  App.)  11  8.  W.  106,  and  a  num- 
ber of  othw  authorities,  are  dted  In  fenp- 
port  of  this  position.  In  the  case  of  State 
Gamp  Staig  (Mont.)  44  Pac.  516,  82  Ia  B. 
A.  6SS,  56  Am.  St  Bep.  561,— a  case  Involv- 
Ing  the  same  question  we  have  under  con- 
sideration, and  tbe  construction  of  a  constl- 
tutloD  and  Matnte  in  language  almost  Ideai- 
tical  with  oursr-the  constitutionality  of  the 
law  IB  uphdd.  We  call  particular  attaititm 
to  this  case,  as  there  is  a  very  daborate 
OlBcuBslon  of  all  the  questions  involved  tu 
the  case  under  cmsldention. 

Coonsel  for  amtellant  rely  upcm  People  v, 
Hartta,  00  Cal.  163,  and  urge  that  the  con- 
stitution and  statute'  of  that  state  are  sim- 
ilar to  ours.  This  case  was  also  relied  upon 
In-  the  Montana  case,  but  the  .earned  Judge, 
in  commenting  on  this  case^  says:  "Great 
Importance  Is  attached  by  fhe  defendant  to 
the  ease  of  Pe<vle  v.  Martin,  00  CaL  153, 
and  ttiat  ease  .s  claimed  by  him  to  be  api^- 
catde  to  the  question  now  before  us.  The 
sectlwi  of  the  constitution  of  California 
which  It  Is  urged  Is  practical^  tiie  same 
as  our  section  4.  art.  12,  Is  section  12,  art. 
11.  It  reads  as  follows:  'Sec.  12.  The  leg>> 
Mature  shall  have  no  power  to  Impose  taxes 
upcm  ' cbunties.  cities,  towns  or  other  pntdlc 
or  municipal  cotpwations  or  <qpon  the^  tnhath 


itants  or  prop^y  thereot,  for  county,  city; 
town  or.  other  munlelpAt  purposes,  but  may, 
by.  general  laws,  vest  hi  the  corporate  an- 
thorities  thereof  the  power  to  assess  and* 
Mdlect  taxes  for  such  purposes.'  The  case 
of  People  V.  Martin  \ras  an  action  to  recovw 
a  license  tax  by  reason  of  the  defendant 
catrying  on  ttie  business  of  sdUng  goods.' 
It  was  brought  under  section  3360  ot  the 
Political  Code  of  California,  which  was  a 
portion  of  the  license  law  enacted  1^  the 
legislatura  of  Oallfomla  before  the  adoption 
of  the  present  constitution  of  that  state. 
The  California  court  held  that  said  license 
law  was  unctmsUtotlonai,  by  reastm  of  Constr 
art  11,  S  12.  But  the  Important  distinc- 
tion (says  the  court)  between  tbe  Gallfomta 
constitutimi  and  ours,  and  the  California 
decision  and  that  which  we  hitend  to  make. 
Is  that  there  Is  wholly  absent  from  the  Cal- 
tfomla  constitution  a  provision  lllte  the  last  . 
sentrace  In  section  1,  art  12,  viz.,  'The  leg- 
islative assembly  may  also  Impose  a  license 
tax,  both  upon  peraons  and  iq^n  corpcff-a- 
tions  dfdng  hnsIneBi  In  the  state.'  This  sen- 
tence we  iiave  wdeavmred  to  cmistroe  above, 
and  the  constructicm  which  we  place  upon 
It  and  the  fact  of  Ite  absence  from  the  Cal- 
ifornia constitution,  render.  In  our  <H>i&i0Ui 
the  Gallfcmla  decision  fauppllcable."  We 
think  that  sectlcm  6,  art  7,  of  our  constito^ 
tion,  was  Int^ed  to  apply  only  to  pn^oty 
taxes.  We  are  disposed  to  follow  the  Mon- 
tana case  and  tbe  case  of  State  v.  Doherty, 
supra. 

The  remaining  question  Is,  should  the  mo- 
tion for  Jo^ment  on  the  pleadings  have  bean 
granted?  Counsd  'for  appellant  urge  that 
It  was  ermr,  for  the  reason  that  "the  an- 
awer  shows  affirmatively  that  the  defoidant 
Is  primarl^  a  life  Insurance  company,  and 
that  having  compiled  with  all  the  laws  of 
Idaho  governing  life  Insurance  companies, 
and  having  paid  the  licmse  required  of  life 
Insurance  companies,  it  Is  not  subject  to  forr 
ther  exactions.  The  loaning  of  Ite  i^ml- 
ums  Is  only  Incidental,  And  is  necessarily  In- 
cidental to  Ite  primary  purpose,  which  U 
life  Insurance.  Ite  business  to  life  msut- 
ance.  Incidental  to  and  necessary  to  said 
bu^ess  Is  the  loaning  of  ite  income,"  etc. 
We  take  It  that  -wbea  appcdlaht  secured 
Ite  licmse  from  tbe  treasurer  of  the  state 
of  Idaho,  as  oNDitaided  for,  the  conduct  of 
ite  business  In  this  state  as  a  life  msiirflncii 
company  was  ail  the  anthorlty  bestowed 
upon  it  by  such  license,  and'  the  loaning  of 
Ite  inemlams  in  the  stete  Is  no  part  of  the 
anthorlty  granted  by  such  llcoise.   ■'  > 

We  are  of  the  opinion  tiiat  the  demurrer 
was  pn^erly  sustained,  and  the  motion  for 
Judgment  on  the  ^jleadings  shotdd  hav«  been 
■ustalned. 

■  Jodgmoit  of  the  Umer  court  atOmeU,  with 
voste  to  respondent. 

.  >ri.  v 

QUABLB8,.  a  J,,  and  .8ULLITAN,  J.,  oon- 
cur.'  1  .  .  . 
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JOKBS  T.  STODDABT  et  al. 
(Snpreme  Court  of  Idaho.  Jan.  18,  1902.) 

CORPORATION— AUTHORITY  OP  PRBSIDBNT— 
NEGOTIABLE  PAPER— TRANSFER— PLEADING 
—  AMENDMENT  —  KTVIDENCE  —  ATTORNEYS 
PEES. 

1.  The  presideDt  of  a  business  corporation 
has  the  implied  power  to  transfer  its  negotia- 
ble paper  so  as  to  enable  a  purchaser  to  take 
the  same,  when  properly  indortted,  freed  of  any 
equities  or  infirmities  of  which  he  iiad  no  uo- 

*  tice. 

2.  It  is  not  necessary  for  one  who  claims  to 
be  a  purchaser  of  a  negotiable  note  to  show  a 
formal  resolution  of  the  board  of  directors  di- 
recting the  president  to  iudoi*Be  the  note.  Espe- 
sially  IS  this  true  if  it  is  disclosed  by  the  eri- 
dence  that  the  indorsement  was  Twbally  au- 
thorised  by  the  board,  and  that  the  indone- 
ment  was  for  the  benefit  of  the  company. 

a.  When  leave  to  amend  the  answer  is  asked 
after  trial  began,  and  is  granted  upon  the  pay- 
ment of  the  costs,  fixed  at  $100  by  the  court, 
and  the  party  declines  to  accept  the  terms, 
there  is  no  error, 

4.  It  is  not  error  to  refnse  erideuce  of  a*> 
signment  of  a  mortfrage  securing  a  note,  where 
the  answer  denies  title  to  the  owner. 

5.  The  fact  that  a  note  bore  the  indorsement 
of  a  former  president  of  a  company,  who  is 
transferring  the  same,  is  not  notice  to  the  pur- 
chaser of  any  infirmities  which  may  exist, 
where  the  party  at  the  time  of  the  transfer 
has  ceased  to  be  president,  although  the  trans- 
fer may  be  for  the  Indlvidaal  interest  of  the 
former  pre^dent. 

e.  It  fa  not  error  to  allow  $1,000  attorney's 
fees  in  a  suit  involving  the  foreclosure  of  a 
mortgage  amounting  to  $11,000,  and  wh«%  the 
evidence  shows  a  contract  to  pay  $2,000,  ^000 
of  which  has  actually  been  paid. 

Quarles,  C.  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court  Cbnyon  coun- 
ty; Geo.  H.  Stewart,  Judge. 

Action  by  T.  J.  Jones,  administrator  of 
Joseph  D.  Warren,  against  Archibald  0.  Stod- 
dart  and  others.  Judgment  for  plalntUE,  and 
defendants  ai^eal.  Affirmed. 

Wyman  &  Wyman  and  Hugh  0.  McElroy, 
tor  aroellants.  T.  J.  Jones  and  W.  E.  Borah, 
for  respondent 

STOCKSLAGBB,  J.  This  Is  an  action  up- 
on a  promissory  note,  and  to  foreclose  a  real 
estate  mortgage  given  to  secure  the  same. 
The  note  te  negotiable  la  form.  The  execu- 
tlcm  of  the  note  and  mortgage  is  admitted; 
the  same  having  been  executed  by  the  de- 
fendant Archibald  O.  Stoddart  and  made 
payable  to  the  Boise  City  &  Nampa  Irriga- 
tion, Land  &  Lumber  Company,  bearing  date 
September  16,  1892,  and  falling  due  Septem- 
ber 16,  1807.  The  answer  puts  In  Issue  the 
ownership  of  the  note  by  the  plaintiff,  and 
sets  up  certain  affirmative  defenses,  In  the 
way  of  failure  of  consideration,  which  it 
wUI  not  be  necessary  to  discuss,  in  the  view 
that  we  take  of  the  case.  The  controlling 
question  presented  by  the  appeal  Is  whether 
or  not  Joseph  D.  Waixen,  now  deceased,  be- 
came the  purcliaser.  In  good  faith  and  for 
value,  before  maturity,  of  the  note  In  ques- 
tion. It  seems  to  be  conceded  that  should 
the  findings  ot  the  court  below  be  sustained 


upon  this  c|ues||ion,  the  matters  presented  In 
the  affirmative  defeases  would  become  Im- 
material. 

The  first  contention  urged  by  counsel  for 
appellants  Is  that  while  the  note  bears  upon 
the  back  the  following  Indorsement,  "Boise 
City  and  Nampa  Irrigation,  Land,  and  Lum- 
ber Compaay,  by  H.  E.  Simmons,  President" 
no  aathorlty  is  shown  which  would  enable 
the  president  of  an  Irrigation  compsor  to 
Indorse  lt«  negotiable  paper.   From  fbe  eri- 
dence  presented  by  the  record,  there  can  be 
no  question  but  tliat  the  indorsemmt  is  ia 
the  handwriting  of  the  party  who  poiports 
to  make  the  same,  and  that  H.  E.  Simmms 
was  at  the  time  president  of  the  company. 
This  is  testified  to  by  three  witnesses,  and  hi 
no  wise  disputed;  but  It  Is  claimed  that  there 
should  have  been  an  authorized  action  upon 
the  part  cf  the  board  of  directors,  authoris- 
ing said  indorsement  aad  that  the  same 
sbonld  appear  by  the  minutes  of  the  board 
of  cUrectors,  or,  in  oth^  words,  in  the  Ian- 
goage  of  the  brief  of  counsel  for  appellant, 
"that  the  president  of  an  Irrigation  corpora- 
tion has  no  presumed  authority  to  make  this 
indorsement  by  reason  of  his  official  posttiwi 
Alone,  independent  of  the  board  of  directors." 
Mr.  Thfunpson,  in  bis  work  upon  Corpom- 
tlons,  says:   "Although  it  la  not  within  the 
Implied  power  ot  the  president  of  a  corpora- 
tion to  alien  its  property,  except  In  the  ordi- 
nary course  of  Its  business,  yet  as  the  trans- 
fer of  negotiable  paper  1»  Incident  to  the 
transaction  of  nearly  every  kind  of  busi- 
neSB.  and  as  the  president  Is  the  usual  offi- 
cer to  execute  formal  written  contracts  of 
the  corporation,  there  Is  no  difficulty,  on 
principle.  In  concluding  that  he  has  the  Im- 
plied or  ex  officio  power  to  indorse  its  nego- 
tiable paper,  for  the  purpose  of  transferring 
title  to  It  In  the  ordinary  course  of  its  bad- 
ness, except  In  cases  where  It  Is  In  express 
terms  or  by  reamnable  Implication  wltbhdd 
in  some  goT^nlng  Instrument  to  the  knoirt- 
edge  of  the  person  dealing  with  the  cor 
poratlon.   The  authorities  are  to  the  general 
eflfect  that  such  a  power  Is  implied  In  law. 
and  consequently  need  not  be  proved  by  an 
innocent  person  claiming  under  its  exoclae." 
4  Tbomp.  Corp,  M  4638,  4639.    In  Mann  T. 
Bank.  (Kan.)  10  Pac.  150,  the  note  bore  the 
following  indMsement:   "The  CSiamplon  Ma- 
chine <;>»mpany,  by  A.  W.,  Pres.;"  and  ft 
was  held  ttiat  such  lnd(»sement  would  trans- 
fer the  note,  freed  from  all  equities  or  in- 
firmities of  which  the  purchaser  had  no  no- 
tice. We  think  the  following  authorities  sus- 
tain the  iHTOposItlon  that  the  president  of  an 
ordinary  corporation  has  the  implied  pov«r 
to  transfer  its  negotiable  Instruments,  so  as 
to  enable  a  purchaser  for  value  to  take  the 
same  freed  from  all  equities  or  infirmities  of 
which  be  had  no  notice:    Bank  v.  Wintler 
(Wash.)  45  Pac.  38,  53  Am.  St  Bep.  800; 
Thomas  v.  Bank  (Neb.)  68  N.  W.  943,  2*  I- 
R.  A.  263;  Saunders  v.  Bates  (Neb.)  74  S- 
W.  &78;  Aiken  v.  Bank.  16  Wis.  679;  1  Bank 
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Com.  Papor,  §  135.  Bat  the  record  in  the 
case  discloses  that  respondent  did  not  rely 
alone  upon  the  legal  presnmptlons  which 
accompany  such  an  Indorsement  as  Is  found 
upon  the  note  In  question,  bnt  introduced 
evidence  to  show  that  It  was  with  the  knowl- 
edge and  by  the  authority  of  the  company 
and  Its  board  of  directors.  While  no  for- 
mal entry  of  a  re8<^ntion  authorizing  the 
transfer  appears  In  the  record,  yet  it  does 
appear  that  the  company  had  full  knowledge 
of  the  Indorsement,  and  that  It  was  actually 
anthorlzed  by  the  board  of  directors,  and 
that  the  same  was  tot  the  boieflt  of  the  com- 
pany, which  received  the  consldmtion  there- 
for; and-  It  Is  not  nofw  in  court,  or  question- 
ing the  'ind<H«ement  R.  W.  Purdnm  testi- 
fied: "Simmons  was  at  the  time  of  that  in- 
dorsement president  ot  the  Boise  01^  & 
Xampa  Irrigation,  lAnd  &  Lumber  Company, 
and  also  a  membor  of  the  board  of  mana* 
gem.  *  •  •  Simmons  made  the  Indorse- 
ment on  fbe  back  of  the  note.  He  was  presi- 
dent of  the  corporation  at  the  time.  The 
note  was  Indctsed  to  raise  money.  I  was 
present  when  it  was  decided  by  the  man- 
agers to  put  It  up,  and  It  was  taken  down 
by  Mr.  Jones  and  I  to  the  bank  to  put  up." 
3ifr.-  SfmmcHu  testified:  "I  made  the  Indorse- 
ment on  the  back  of  the  note,  as  president 
of  the  Boise'  City  &  Nampn  Irrigation,  Land 
&  Lumber  Company,  by  direction  ot  the 
board  of  directors.  It  was  put  there  by  their 
direction.**  J.  M.  Jonea,  secretary  of  the 
company,  testified:  "The  company  had  full 
knowledge  of  this  Indorsement  and  of  the 
borrowing  of  the  money  on  the  note,  as  did 
also  tbe  executire  committee  and  the  board 
of  directors.  I  was  present  at  the  meeting 
of  the  board  of  directors  when  the  Indorse- 
ment was  made."  We  think  that  the  record 
fully  sustains  the  authority  of  the  president, 
under  the  drcumstances,  to  make  this  in- 
dorsement, and  that  the  iwrcfaaser  would, 
under  an  lnd<Hsement  thus  made  and  thus 
authorized,  take  the  note  freed  of  all  equities 
and  infirmities.  PIxley  t.  Railway  Co.,  33 
Oal.  103;  91  Am.  Dec.  Main  t.  Casserly 
(Ctal.)  7  Pac.  42& 

Connsel  for  appellants  urge,  however,  that, 
notwlHistattdlng  the  indwsemoit,  Warren  in 
fact  purchased  the  note  and  took  title  by  as- 
signment, and  not  by  virtue  of  this  blank 
indorsement  It  Is  claimed  that  In  the  first 
complaint  plalntlif  alleged  transfer  by  as- 
Bignment  While  this  may  be  true,  yet  upon 
the  reversal  of.  tills  case  upon  a  former  ap- 
peal the  plaintttr  amended  his  comphiint 
and  set  up  transfer  and  title  by  virtue  of 
the  Indorsement  No  objection  was  made  to 
the  am«idment,  and,  even  If  there  had  been 
objection.  It  was  within  the  authority  and 
power  of  the  court  to  permit  the  amendmnit. 
1  Enc.  PI.  &  Prac.  489;  Currle  v.  Southern 
Pac.  Co.  (Or.)  31  Pac.  963;  Association  v. 
&upp.  55  Pac.  981;  Perry  v.  Burton  (in.) 
18  X.  E.  nSS.  The  evidence  upon  the  part 
of  the  plaintiff  discloses  that  the  company 


to  whom  this  note  was  made  payable  trans- 
ferred the  note  to  H.  E.  Simmons  In  con- 
sideration of  his  taking  up  a  note  of  one 
Dr.  Clapp,  which  note  the  company  owed 
Clapp;  that  thereafter,  and  in  June,  1884. 
Simmons  placed  the  note  with  Warren,  now 
deceased,  as  collateral  security  for  a  loan 
of  15,000;  that  in  February,  1890,  upon  War- 
ren giving  Simmons  12.000  in  addition  to 
the  loan,  the  note  in  question  was  sold  to 
Warr^.  About  this  time.  It  appears,  Sim- 
mons executed  an  assignment  of  the  mort- 
gage. As  we  understand  the  rule,  the  pro- 
duction In  evidence  the  note  In  question, 
bearing  the  indorsement,  regular  In  form.  Is 
sufficient  prima  facie  evidence  to  oitltie  the 
respondent  to  recover.  The  legal  convey- 
ance by  a  transfer  and  delivery  of  a  ne^Ia- 
ble  note  Is  one  that  tiie  law  presumes  to 
have  been  before  the  note  fell  due,  In  good 
faith,  and  without  notice  ot  any  Infirmities 
attaching.  Possession,  even  without  explan- 
ation, is  prima  fade  evidence  that  the  holder 
la  the  proper  owner  or  lawful  possessor  of 
the  instmmmt,  and  that  he  purdhased  the 
same  before  maturity,  for  a  valuable  con- 
sideration. Bank  v.  Wintier,  45  Pac.  38,  63 
Am.  St  R^.  890;  ChalUs  v.  Woodbum 
(Kan.)  43  Pac.  792;  Heriow  v.  Orman  (N. 
M.)  6  Paa  837;  Good  v.  Martin,  96  U.  S. 

24  L  Ed.  341;  ColUns  v.  GUbert  M  U. 
S.  763,  24  L.  Ed.  170.  The  evidoice  affirma- 
tively shows  that  Warren  first  obtained  the 
note  Id  question  In  June.  1894,  evidently  by 
virtue  ot  tiie  Indorsement  fts  it  was  long  be- 
fore the  assignment  referred  to  was  made, 
and  that  said  title  as  security  ripened  Into 
atmdute  title  upon  the  payment  of  $2,000 
additional.  The  asslgnmoit  of  the  mortgage 
would  not,  In  our  oj^ion,  have  the  effect 
of  placing  the  purchaser  In  the  position  of 
one  taking  title  by  asslgnmwt  .The  find- 
ings in  this  respect  are  sustained  by  the 
evidence. 

It  is  also  argued,  as  the  note  was  payable 
to  the  company  and  indorsed  by  the  presi- 
dent, and  he  was  thereby  dealing  with  the 
company's  notes,  Indorsed  by  himself,  whoi 
he  transferred  the  same  to  Warren,  that 
this  WOTild  be  some  notice  of  any  Infirmities 
that  might  alst.  The  evld«ice  shows  that 
Simmons  had  ceased  to  be  iireeident  ot  the 
company  long  prior  to  the  time  that  the 
note  went  Into  the  bands  of  Warren,  and 
that  at  the  time  ot  the  transfer  to  Warren 
he  was  In  no  way  connected  with  the  com- 
pany,—at  least,  be  was  not  Its  president 
It  also  appears,  ag  we  have  before  stated, 
that  the  company  actually  transferred  the 
note  to  Mr.  Simmons,  and  th«e  Is  no  ques- 
t\m  ot  bad  faith  as  between  Mr.  Simmons 
and  the  company.  We  do  not  thhik  that 
this  would  be  notice  sufficient  to  put  a  pur^ 
chaser  of  a  negotiable  Instrument  upon  In- 
quiry. The  indorsememt  was  regular  In 
form,  and,  looking  at  the  note  as  It  appeared 
when  presented  to  Warren,  there  was  notii- 
Ing  to  suggest  any  Inflnnltiea.  "The  Inspec- 
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tloB  of  the  .papa  Itsrif  furnlshM  the  oaly 
crlttfion  by  which  a  stranger  to  whom  It 
Is  offered  can  Judge  of  Its  character."  Had 
SlmmniB  yet  been  president  of  tbe  com- 
pany, tbere  might'be  something  In  the  con- 
tention of  counsel;  but  he  was  not  president, 
and  this  papet  Is  a  negotiable,  instmment, 
and  mtltled  to  be  ((Aowed  by  the  legal  pre- 
sumptions which  accompany  snch  an  Instm- 
ment Fint  Nat  Bank  of  Freeport  t.  Com- 
po-Board  Mfg.  Co.  (Minn.)  63  N.  W.  731. 

During  the  trial  the  defoulant  asked  leave 
to  amend  the  answer  by  alle^ng  affirmative- 
ly that  the  plaintiff  held  title  to  the  note 
by  virtue  of  an  assignment,  and  not  by  vtar- 
tue  of  tbe  Indwsement.  The  answer,  as 
originally  flled^  denies  ownmhip  or  title  In 
the  idalntlff.  Tbe  plaintiff's  coonsti  stated 
that  the  amendment  would  necessitate  a  coa- 
tlnuance.  The  court  granted  leave  to  ammd 
the  answer  upon  defendant's  pajing  the 
cost,  which  was  fixed  at  flOO.  The  defend- 
ant; trough  his  counsel,  declined  to  acc^t 
these  terma  We  cannot  see  that  the  amount 
was  unreasonable,  tbat  there  was  any 
abnse  <tf  discretion  upon  the  part  of  the 
court 

Counsel  also  urge  error  of  the  court  In 
refusing  permission  of  the  defendant  to  In- 
troduce certain  evidence  with  reference  to 
assignment  to  wit  the  asslgnmoit  ct  the 
mortgage,  both  In  tbe  transfer  of  the  mort- 
gage from  the  ccnnpany  to  Simmons  and 
from  Simmons,  to  Warren.  This  evidence 
was  not  admlssIUe  und»  the  pleadings,  as 
tbe  answer  stood;  and,  as  couns^  did  not 
avail  themselves  of  permission  to  amend  up- 
on the  terms  allowed,  we  do  not  think  the 
refusal  of  the  court  was  error.  Aside  from 
this.  In  tbe  view  which  we  have  takoa  of  the 
case,  the  evidence  offered  would  not  have 
proven  an.  assignment  of  the-  notOw  The  as- 
signment of  mcwtgage  was  in  tbe  record, 
and  we  have  »amlned  the  same. 

Another  error  assigned  Is  that  ot  the  court 
In  fixing  tbe  attwney's  fees  at  $1,000.  Tbe 
amount  of  the  note  sued  upm,  principal  and 
interest  is  sbont  fll,O0O.  Tlie  record  shows 
tliat  the  case  has  been  earnestly  and  ably 
contested.  Tbe  testimony  also  discloses  that 
the  plaintiff  has  actually  contracted  to  pay 
aa  at1»mey's  fees  $2,000,  $1,000  of  which  has 
been  paid.  Svidaice  was  also  Introduced 
of  attorneys  as  to  the  reasonableness  of  the 
fee,  both  of  whom  fixed  the  fee  higher  than 
the  court  allowed.  The  court  having  found 
that  $1,000  was  a  reasonable  fee,  we  are 
unable  to  say  that  the  finding  Is  not  support- 
ed by  the  evidence. 

We  have  examined  tbe  record  and  the 
numerous  assignmente  of  ^ror,  and  find  no 
reverslMe  error.  The  Judgment  is  affirmed* 
with  costs  to  respondent 

gULMVAN,  J.,  ccmcuTK 

QUARLES,  0.  7.  X  am  unable  to  concur 
In  the  conclusion  reached  by  my  associates 


In  this  case.  Tbtn  action  was  ccHumenced 
in  the  district  court  by  Jos^  D.  Warren, 
now  deceased,  durli^  his  lifetime,  to  <Ata\a 
Judgment  foreclosing  a  certein  real  estate 
mortgage  given  to  secure  the  payment  of 
a  note  executed  by  tbe  appellant  dated 
September  16,  1882,  doe  8^temb«  16,  1807, 
tor  the  sum  (tf  $6,400.  The  original  plaintiff 
having  died  during  the  pendaicy  of  this  ac- 
tion, the  respondent  T.  J.  Jimes,  has  ben 
duly  appotaited  and  qualified  as  administra- 
tor with  the  wm  annexed  of  said  decedoit, 
and  the  action  revived  In  bis  name  as  sndi 
pemonal  r^eaentetive.  The  cause  wss 
tried,  findings  ct  focte  In  tsvot  of  the  re- 
spondent made,  and  a  decree  fwedo^lng  said 
mortgage  rendered  and  entered,  from  which 
this  appeal  is  token. 

A  number  of  errors  are  assigned,  but  hi 
order  to  pn^rly  understand  the  same,  it  is 
first  necessary  to  review  the  history  of  this 
action.  This  Is  the  second  appeal  in  thb 
action.  From  the  first  Judgmoit  rendered  la 
favor  of  the  respondent  appeal  was  brcragbt 
to  this  court,  and  upon  hearing  said  appeal 
Uils  court  reversed  the  said  Judgmoit  See 
Warren  v.  Stoddart,  SO  Fac  540.  The 
grounds  upon  which  tbe  first  Judgment  was 
reversed  are  fully  sUted  In  the  said  ophUoo; 
the  principal  error  for  which  said  decree 
was  reversed  b^ng  the  error  which  the  low- 
er court  made  in  striking  out  obtain  psrs- 
graphs  of  the  answer  which  averred  Utcts 
showing  a  failure  of  conslderatiwi,  and  a 
breach  ot  the  warranty  ^;ainat  Incumbrances 
cmtelned  In  the  deed,  which  was  the  alleg- 
ed c<Bislderation  for  the  note  and  mortgage. 
The  original  complaint  In  this  action  alleged 
the  execution  of  the  said  note  and  mad- 
gage  to  the  original  mortgagee,  the  Boise  Cltr 
&  Nampa  Irrigation,  Land  ft  Lumlm  Com- 
pany, and  an  aMlg^ment  thereof  by  said 
original  mortgagee  to  H.  S.  Simmons,  and  t 
subsequent  assignment  thereof  by  said  Shn* 
mons  to  tbe  plaintiff,  Wanm.  In  the  deci- 
sion of  this  case  upon  the  former  appeal,  tbla 
court  in  delivering  the  <^inlon,  uses  the  fol- 
towhig  language:  "The  plaintiff  alleges  title 
to  tiie  promissory  note  and  mwtgage  sued  on 
by  assignment  and  not  by  Indoraemmt  He 
claims  <mly  to  be  an  assignee,  and  not  an 
Innocent  purchaser,  and  his  righto  are  sub- 
ject to  any  defense  which  the  msker  had 
against  tbe  original  payee  at  the  time  of 
tbe  assignment  He  stends  In  that  respect 
in  the  shoes  of  his  asslgmu-."  The  decishNi 
upon  the  f<uiner  appeal  became  the  taw  <tf 
this  case,  but  notwithstanding,  after  tbls 
case  was  remanded  to  the  district  court  with 
Instructions  to  proceed  In  accordance  with 
tbe  views  expressed  In  the  opinltHi,  the  dis- 
trict court  permitted  the  plaintiff  to  amend 
bl8  complaint  so  as  to  aver  a  transfer  of  tbe 
note  in  questi<Mi  to  the  said  Simmons  by  ordi- 
nary Indorsement  and  a  transfw  by  the  said 
Simmons  to  the  plaintiff,  the  said  Warrou 
by  Indorsement  instead  of  ass^roent  Was 
it  proper  for  the  district  court  to  permit  0x9 
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plaintiff  to  amend  by  avmlns  title  by  In- 
dorBHoent.  when  the  palpable  ol^ect  ot  such 
amendmeait  waa  to  deivtve  d^endant  of  the 
defenses  which  this  oaact  had  '  adjudged 
were,  If  proven,  good  and  TalldT  1  think 
not. 

At  the  former  trial  the  plaintiff  had  al- 
leged title  to  said  mwtg^  note  by  assign- 
ment He  had  Introduced  witnesses  (one  of 
than  being  H.  B.  Simmons)  who  testified 
that  said  note  and  mortgage  were  assigned 
to  said  Simmons,  and  a^rwarda  assigned  by 
said  Simmons  to  the  plaintiff,  Warren.  At 
the  last  trial,  on  behalf  of  the  i^alntlff,  B. 
W.  Pm:dmu  was  Introduced  as  a  witness,  and 
testified,  In  substance  and  effect,  as  fbllows: 
**I  was  a  director  and  manager  of  the  Boise 
Otty  &  Xampa  Irrlgatlm,  Land>&  Lumber 
Oompany  from  1890  to  1888,  luid  assistant 
manager  from  188S  to  1889.  Defendant  Stod- 
dart  signed  the  note  and  ;uwtgage  her^ 
The  Indorsement  on  the  back  of  the  note  In 
the  (ollffwlng  woods,  'Boise  Olty  &  Nampa 
Irrigation.  Land  &  Lumber  Company,  by  H. 
B.  Simmons,  President,*  Is  all  In  the  hand- 
writing of  H.  SL  Slmnums.  Simmons  was  at 
tiie  time  of  that  Indorsement  presldnt  of  the 
Boise  City  &  Nampa  Irrigatkm,  Land  & 
Lomb^  Oompany,  and  also  a  member  of  the 
board  of  directors.  This  indorsement  was 
made  in  the  winter  of  1802,  ^hlle  Mr.  Sim- 
mons was  presldoit  of  the  corporatlcHi."  On 
cross^amtnatlw  said  wltnesB  testified:  "I 
think  I  waa  president  at  the  time  this  In- 
dMsemait  was  made.  The  note  was  Indors- 
ed to  raise  numey.  After  the  note  was  in- 
dorsed, Mr.  Jones  and  mys^  took  It  to  the 
First  National  Bank  of  Boise  Olty."  On  be- 
half of  the  defendant  at  the  last  trial  In  the 
district  court  the  fourth  paragraiA  of  the 
origfaml  Gom^lnt  was  read  In  erldawe,  in 
words  and  figures  as  follows:  "(4)  That  on 
the  lOtti  day  of  April,  1804,  for  value  re- 
celTed,  the  Boise  Olty  ft  Nampa  Irrlgatlim, 
Land  &  lAmber  Company  did.  In  writing, 
sell*  assign,  transfer,  and  deliver  the  said 
note  and  mwtgage  to  one  H.  K  Slmmona" 
I>efendant  thai  offered  the  sixth  paragraph 
of  said  original  complaint,  which  was  receiv- 
ed in  evidence,  in  words  and  figures  as  fol- 
lows: "That  on  said  fith  day  of  Febmary, 
1890,  for  value  received,  the  said  H.  B.  Sim- 
mons -did,  in  writing,  sell,  assfgn,  transfer, 
and  deliver  to  Joseph  D.  Warren,  the  plain- 
tiff herein,  the  said  note  and  mortgage." 
Defendant  offered  paragraph  11  of  the  sec- 
ond amended  comi^alnt  herein,  whlcb  was 
received  in  evidence,  tn  words  and  figures 
as  follows:  "That  on  the  said  5th  day  of 
February,  1805,  for  value  received,  the  said 
H.  El  Simmons  did.  In  writing,  sell,  assign, 
transfer,  and  deliver  to  Joseph  D.  Warren 
(now  deceased)  the  said  note,  indorsed  in 
writing  as  aforesaid,  and  said  mortgage." 
Both  the  said  complaint  and  amended  com- 
plaint were  verified.  The  defendant  offered 
hi  evidence  a  deed  from  the  Boise  Olty  & 
Nampa  Irrigation,  Land  ft  Lumber  Oompany, 


dated  8ei»tember  14,  1802,  in  whlcb  the  said 
irrigation  company  purporte  to  conv^,  grants 
Imigain,  and  sell  unto  the  d^emlant  Stod- 
^art  6.4  water  righto  to-  the  use  of  watw 
flowing  through  the  canal  of  said  grantw, 
each  watw  right  r^resenting  one  cubic  foot 
of  water  per  second  ot  time,  which  deed  the 
record  shows  to  have  been  the  CMM^deration 
for  tiie  execution  ot  said  note  and  mortgage 
by  the  defendant  Stoddart  to  said  irrigation 
company.  Said  deed  contatoed  the  follow- 
ing stipulation:  "The  second  party,  his  heirs, 
executors,  administrators,  and  aselgnst  agree 
to  pay  the  said  first  party,  Ito  soccessors  or 
assigns,  on  or  before  tlie  first  October  in 
each  year  hereafter,  the  sum  of  one  hundred 
dcrflars  on  each  water  right  covered  by  and 
granted  br  this  indoitnre  and  agreement 
and  a  prc^ortional  sum  on  Mcb  groportional 
part  of  a  water  right  as  aasessment  for  the 
management  and  maintenance  of  said  canal 
for  the  ensuing  year;  and  the  said  first  party 
reserves  to  Itself  the  r^t  to  estaUlsh  and 
enfwree  sach  rules,  l^-laws,  and  r^nlatlons, 
and  to  provide  and  declare  each  penalties 
an^  forfeitures,  as  tt  may  deem  necessary  or 
expedloit  fw  tlie  purpose  of  enforcing  and 
collecting  assesunents,  or  any  part  thereof, 
ln<dudlng.the  right,  undtf  aU  drcmastances. 
to  shut  oH  the  miter,  and  keep  It  abut  off 
until  such  assessment  has  -been  paid.".  De- 
fendant also  offsred  in  evidence,  and  which 
was  reertved,  the  dc^KWltion  of  H.  S.  Sim- 
mons, taken  oo  behalf  of  the  i^aintlff,  In 
which  said  Emmons  testified,  in  part,  as  tal- 
lows:  "My  resldenoe  la  Summit,  New  J«- 
sey;  and  my  occupation,  huulUng  mining 
pn^iertles.  I  was  iffeeident  of  the .  Boise 
01^  &  Nampa  Irrigation,  Land  ft  Lumber 
Company,  In  Idaho,  from  January,  1801,  to 
Sepli^ber,  1808.  The  boslnees  that  com- 
pany was  to  famish  water  tor  hrrigation  and 
dectric  power.  I  was  not  In  Idaho  at  the 
time  of  the  business  transactions  of  the  cmd- 
pany  with  Mr.  Stoddart.  (Note  sued  upon 
ezhlbi1»d  wltoess.)  I  made  the  indorsemoit 
on  the  bade  of  the  note,  as.  president  of  the 
Boise  City  ft  Nampa  Irrigation.  Idmd  ft 
Lumber  Oompany,  by  dlrectiiHi  of  the  board 
of  directors.  It  was  pot  there  by  their  di- 
recUcm.  A  quorum  of  the  board  saw  that 
Indorsement.  They  saw  it  at  the  time  It  was 
made,  because  It  was  f  tn-  a>  specUo  purpose. 
I  am  not  able  to  give  the  exact  date.  It  was 
In  18^  That  Is  my  impresalon.  It  was  be* 
tween  April,  1882,  and  August,  1888.  The 
Indorsement  was  put  on  for  the  purpose  of 
using  the  note  as  collateral  upon  a  loan  made 
by  the  First  National  Bank  «f  Boise  Olty. 
I  was  the  owner  of  this  note  from  April, 
1804,  until  February,  1886.  I  paid  96^400  for 
the  note  to  the  president  of  the  Boise  CSty 
&  Nampa  Irrigation,  Land  ft  Lumbar  Oom- 
pany. I  sold  the  note  to  .  Joseph  IK  Warreii, 
of  Stamford,  Ccmnecticnt,  FelwnarT  St  1966, 
for  f 7,000.  The  Indorsement  was  on  the  note 
when  I  sold  It  It  waa  there  when'  I  got  it. 
The  exact  language  of  the  Indorsement  that 
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■was  on  the  note  at  tlie  time  I  bought  It  was, 
'Boise  Oity  and  Nampa  Irrigation.  I^d,  and 
Lamba*  Company,  by  H.  E.  Simmons,  Presi- 
dent* "  Cross-examination  by  defendant; 
"I  reside  at  Summit,  New  Jersey.  Left  Ida- 
ho November,  18&4.  Knew  Joserh  B.  War- 
ren 20  years  In  his  lifetime.  He  Jived  at 
Stamford,  Conn.,  and  I  lived  at  Summit,  N. 
J.  I  told  him  I  was  president  ot  the  Boise 
Olty  &  Nampa  Irrigation,  Land  &  Lnmber 
Company.  I  stated  It  to  him  In  conversation 
with  him.  I  sold  the  note  to  him  February 
5,  1895,  at  Stamford,  Conn.  He  had  paid  me 
^,000,  and  he  paid  me  $2,000  in  cash.  On 
February  5,  1805,  we  came  to  an  agreement 
to  discharge  the  obligation,  and  In  discharg- 
ing It  he  took  an  assignment  of  the  Stoddart 
note  and  mortgage." 

The  evidence  Introduced  at  the  last  trial, 
as  well  as  that  at  the  first  trial,  shown  by 
the  entire  record  In  this  case  as  brought  Into 
this  court,  shows  that  the  indorsement  which 
Is  upon  the  back-of  the  note  was  made  by 
the  original  payee  in  order  that  said  note 
might  be  used  as  collatentl  security  at  the 
First  National  Bank  of  Boise  Cl^  to  secure 
a  loan,  and  was  so  used,  and  afterwards  re- 
tamed  by  the  bank  to  the  company;  that 
afterwards  H.  B.  Simmons,  who  hed  ceased 
to  be  president  of  the  corporation,  purchased 
said  note,  and  took  the  same  by  assignment, 
not  relying  upon  the  Indorsement,  nor  hav- 
ing any  tbougbt  of  taking  it  by  Indorsement, 
as  an  Indorsee;  that  afterwards  he  sold  and 
assigned  the  same  to  the  plalntlflE,  Warren, 
In  settlement  of  his  own  debt;  and  that  the 
said  Warren  took  the  same  by  asslgnm^t, 
and  not  upon  the  original  Indorsement. 
Hence,  as  was  heretofore  adjndged  and  de- 
cided in  this  case.  Warren  took  as  an  as- 
signee, and  not  as  an  indorsee.  It  Is  a  well- 
settled  principle  of  law  that,  where  one 
takes  the  securities  of  a  corporation  in  pay- 
ment of  an  obligation  of  one  of  its  officers, 
he  does  so  at  his  peril.  The  principle  is 
correctly  stated  In  the  syllabi  to  the  deci- 
sion In  Wilson  V.  Railway  Co.,  120  N.  Y.  145, 
24  N.  E.  384,  17  Am.  St.  Rep.  625.  as  fol- 
lows: "It  seetns,  the  general  rule  Is  that 
one  who  receives  from  an  officer  of  a  cor- 
poration its  notes  or  securities  In  payment 
of,  or  as  security  for,  a  personal  debt  of  the 
officer,  does  so  at  his  peril.  Prima  facie,  the 
act  is  unlawful;  and,  unless  actually  author- 
ized, the  purchaser  will  be  deemed  to  have 
taken  them  wlt^  knowledge  of  the  rlsfhts  of 
the  corporation."  In  the  case  at  bar.  War- 
ren took  the  note,  payable  to  the  corpora- 
tion, with  the  name  of  the  corporation  In- 
dorsed thereon  by  the  man  from  whom  be 
obtained  it,  as  president  of  the  corporation, 
for  the  debt  of  the  officer,  and  under  a  claim 
that  It  belonged  to  such  officer.  This  fact 
jvas  sofflcient  to  put  him  upon  Inquiry.  The 
circumstances  were  such  as  to  make  It  nat- 
ural for  the  plaintiff  to  prefer  an  assignment 
from  Simmons.  The  circumstances  were 
much  as  to  make  it  natural  for  Simmons  to 


take  an  assignment  from  the-  corpora tloi. 
Such  was  the  transaction  between  the  corpo- 
ration and  Simmons,  and  such  was  the  trans- 
action between  Simmons  and  Warren.  War- 
ren so  alleged  In  his  Mlglnal  complaint,  and 
so  understood  the  transaction,  and  Intro- 
duced evidence  at  the  first  trial  to  prove  an 
assignment  to  him  from  Simmons,  and  to 
SlmmcHiB  from  the  corporation,  and  obtained 
a  decision  to  that  effect   Now.  after  an  ap- 
peal to  this  court,  and  a  decision  laying 
down  the  law  of  the  case  to  the  effect  thit 
if  the  note  was  given  without  consideration 
in  the  first  Instance,  or  If  the  defendant 
should  prove  a   breach  of  the  covenant 
against  incumbrances  contained  in  the  deed 
from  the  corporation  to  him,  he  would  es- 
tablish a  defense  to  this  action.  It  would  be 
inequitable  to  permit  the  plaintiff  to  change 
the  nature  of  his  claim  and  say:    "What  I 
have  heretof<»'e .  claimed  in  this  action  Is 
untrue.   I  did  not  take  said  note  and  mort- 
gage by  assignment   I  took  It  by  Indorse- 
ment tor  value,-  before  maturity,  and  no 
defense  can  be  made  against  it"    Under  tbe 
circumstances,  the  plaintiff  should  be  held 
to  be  estopped  from  claiming  by  Indorse- 
ment  To  permit  him  to  do  so  is  to  permit 
him  to  trifle  with  the  court  and  its  decisions. 
He  must  not  blow  both  hot  and  cold.  The 
position  that  he  took  In  the  first  instance  It 
inconsistent  with  the  one  he  now  takes.  Sj 
reason  of  his  first  position,  the  defendant 
pleaded  the  defense  that  the  note  was  given 
without  consideration,  and  the  other  defeoM 
that  the  covenant  against  incumbrances  con- 
tained In  the  original  payee's  deed  to  talm 
had  been  broken,  and.  at  more  or  less  ei- 
pense,  appealed  to  this  court  from  the  fint 
judgment  against  him  upon  his  contmtlons, 
and  succeeded.   Plaintiff  should  not  now  be 
heard  to  contradict  his  first  position.  Id 
his  admirable  work  on  Estoppel  (4th  Ed.,  p. 
642),  Mr.  Blgelow  says:   "A  party  cannot, 
either  In  the  course  of  litigation  or  in  deal- 
ings In  i>als,  occupy  inconsistent  positions. 
Upon  that  rule  election  Is  founded.   *A  man 
shall  not  be  allowed  to  approbate  and  repro- 
bate.'  And  where  a  man  has  an  election 
between  several  Inconsistent  courses  of  sfr 
tion,  he  will  be  confined  to  that  which  be 
first  adopts."   In  Railroad  Co.  v.  McCarthy. 
06  U.  S.  267,  24  L.  Ed.  696,  the  coort  said: 
"Where  a  party  gives  a  reason  f(w  his  con- 
duct and  decision  touching  anything  Involved 
In  a  controvwsy,  be  cannot  after  litigation 
has  begun,  change  his  ground,  and  pot  bis 
conduct  upon  another  and  a  different  con- 
sideration.   He  Is  not  thns  permitted  to 
amend  his  hold.    He  is  estopped  from  doing 
it  by  a  well-settled  principle  of  law."  In 
Davis  V.  Wakelee,  156  U.  S.  689, 15  Sap.  Ct 
559,  39  L.  Ed.  585,  the  court  said:   "It  Is 
contrary  to  the  first  principles  of  Justice  tiiat 
a  man  should  obtain  an  advantage  over  bit 
adversary  by  asserting  and  relying  upon  tbe 
validity  of  a  judgment  against  himself,  and. 
In  a  subsequent  proceeding  open  tocb  judg- 


Digitized  by  Google 


Idaho) 


JOKES  r.  STODDART. 


655 


men^  dalm  that  It  w&s  rendered  without 
personal  sorrlce  npcm  him.  Davla  may  pos- 
sibly have  been  mistaken  In  his  conclnslon 
tbat  the  Judgment  was  valid,  but  he  Is  con- 
clnslTely  inwnmed  to  know  the  law,  and 
cannot  speculate  upon  his  i>oe8lble  Ignorance 
of  It.  He  obtained  an  order  which  he  could 
only  liftTe  obtained  upcm  the  the<n7  that  the 
Jadsment  was  valid.  His  statement  that 
it  was  in  force'  was  equivalent  to  a  waiver 
of  service,— a  consent  tiiat  tiie  Judgment 
shonld  be  treated  as  binding  for  the  pur- 
posea  of  the  motion,— and  he  is  now  estopped 
to  take  a  different  posJtlmi."  See,  also,  the 
following  authorities:  Daniels  v.  Tearney, 
102  U.  8.  415.  26  L.  Ed.  187;  BaUway  Oo.  v. 
Howard.  18  How.  307.  14  L.  Bd.  167;  Hosh- 
ier  T.  Frost,  110  lU.  206;  Strosser  v.  Olty  of 
Ft.  Wayne,  100  Ind.  44S;  Abbot  v.  Wilbur, 
22  La.  Ann.  368;  Hodges  v.  Winston,  85  Ala. 
514.  11  SouOi.  200,  S6  Am.  St  Bep.  241. 

The  evidence  produced  at  the  trial  by  the 
defiendant,  as  I  view  It,  establl^ed  bis  de> 
fenses.  The  deed  from  the  original  payee  to 
the  dtf  Kidant  Stoddart;  and  whldi  was  the 
only  consideration  for  said  note  and  mort- 
gage, conveyed  simply  a  grant  of  a  right  to 
rent  water  from  said  payee  at  the  rate  et 
per  cubic  foot  per  second  ($2  per  miner's 
Inch),  amounting  to  9640  pet  annum.  Inas- 
much as  the  law  gave  to  the  defendant  the 
light  to  Tent  water  flrom  said  Irrigation  com- 
pany. If  It  had  same  to  furnish  to  him,  at  a 
raasonable  rental,  It  would  seem  that  there 
is  some  ground  for  the  defendant's  conten- 
tion that  this  was  no  consideration  for  his 
pnMolae  to  pay  the  irrigation  company  the 
f8,400  named  in  said  note  and  mortgage. 

The  d^endant  offered  tai  evidence,  which 
was  received,  a  mortgage  executed  by  the 
Boise  City  &  Nampa  Irrigation,  Land  & 
Lnmbor  Company,  as  mortg^^or,  to  the 
Farmers'  Loan  ft  Trust  Company,  mortga- 
gee, mortgaging  the  entire  canal,  water,  and 
water  rights  of  said  mortgagor,  including 
the  water  rights  purported  to  be  conveyed 
to  said  defendant  by  said  mortgagee,  to  se- 
cure an  Indebtednesa  of  9200,000,  with  In- 
terest at  the  rate  of  7  p«r  cent,  per  annum 
until  paid,  which  indebtedness  was  to  fall 
dne  June  1,  1900.  Said  mortgage  was  duly 
recorded  In  the  office  of  the  county  recwder 
in  and  for  Ada  county,  and  afterwards  tran- 
sollied  and  recwded  In  the  oSlce  of  the 
county  recorder  In  and  for  Canyon  county, 
and  was  recorded  and  In  existence  at  the 
time  said  deed  was  given  by  said  Irrigation 
company  to  defendant.  The  defendant  tn- 
torodnced  evidence  proving  that  said  mort- 
gage was  unpaid  and  unsatisfied.  The  de- 
fendant thus  established  his  claim  of  Iweach 
of  the  warranty  against  incumbrances,  and 
dearly  made  and  sustained  this  defense. 

Recnrrtng  to  the  questlMi  as  to  whether 
Slmmtms  took  the  note  In  question  by  as- 
sigEunent  or  by  indorsement,  In  my  view  of 
the  law,  on  Indorsement,  to  pass  title  to  a 
negotiable  Instrument,  must  be  delivered  to 


the  indorsee  for  tiiat  purpOb^  and  with  that 
Intent.  There  is  nothing  in  the  record' be- 
fore this  court  ^Ich  shows  that  the  original 
payee  In  said  note  Intended  to  pass  Uie  tide 
thereto  to  the  said  Slmmrais  by  Indorsement 
On  the  other  hand,  the  record  shorra  af- 
flrmativeiy  and  conclusively  that  It  did  not 
80  intend,  and  that  said  Simmons  did  not 
so  intend.  The  majority  opinion  makes  an 
Indorsemait  between  these  parties  contrary 
to  the  Intention  of  the  parties,  simply  be- 
cause the  note  had  the  name  of  tiie  payee 
on  the  back  thereof.  In  the  face  of  the  sworn 
testimony  of  the  said  Slmmtms  that  he  took 
it  by  ass^ment,  and  in  the  face  of  the 
written  assignment  dated  April  19,  1894, 
found  In  the  transcript  befcare  ns,  in  which, 
aftw  assigning  the  mortgage,  and  describ- 
ing the  same,  It  Is  said,  "together  with  the 
bond  or  oUlgation  therein  described,  and 
the  money  due  or  to  grow  due  therecm,  with 
Interest"  Here  Is  conduslve  evidence  not 
only  In  the  statements  of  Simmons  as  a  wlt- 
nem,  but  In  the  assignment  of  the  note  and 
mMtgage  by  the  company  to  him.  that  It  was 
the  Intention  of  both  parties  that  the  note 
should  not  pass  to  blm  by  Indonement 
The  majority  opinion  also  makes  a  transfer 
by  lndW8em«it  trom  said  Simmons  to  the 
original  plaintiff;  Warren,  contrary  to  the 
Intmtlon  of  the  parties,  as  shown  by  the 
deposltlfHi  ot  said  Simmons,  who  testified 
that  he  assigned  It  to  said  Warren  on  the 
Dth  day  of  February,  1896,  and  ip  ^e  face 
of  tbe  writtm  assignment  from  said  Sim- 
mons to  said  Warroi  dated  February  5, 1885, 
found  In  the  transcript  In  which,  after  as- 
signing the  mortgage.  It  Is  said,  "together 
with  the  bond  or  obligation  therein  describ- 
ed, and  tbe  money  due  or  to  grow  due  there- 
(m,  with  biterest"  What  r^ht  has  the  dis* 
trict  court  or  this  court  to  change  by  Judi- 
cial action  the  diaracter  and  nature  of  these 
contracts  between  the  parties,  or  the  title, 
or  character  of  the  title,  1^  wlilcb  the  meM- 
gage  and  note  In  auesUon  passed  f^m  tSk 
original  payee  to  said  Simmons,  and  from 
said  Simmons  to  said  Warren?  None.  The 
Judgment  of  ttie  lower  court  with  the  deci- 
sion of  this  court  affirming  that  Judgment 
does  these  tbings.  It  does  more.  It  violates 
the  rule  that  the  former  decision  of  tills 
court  established  the  law  of  the  case.  In 
the  case  of  City  of  Hastings  v,  Foxworthy, 
46  Neb.  676.  63  N.  W.  955,  34  li.  B.  A.  321, 
it  Is  held  that  the  law  of  the  case,  as  es- 
tablished on  appeal,  governs  and  binds  the 
trial  court  &s  veil  u  the  court  of  appeals. 
In  subsequent  proceedtngs  In  the  same  case. 
In  the  well-prepared  notes  to  this  cose  In 
84  L.  B.  A.  321,  it  Is  shown  that  this  rule  is 
sustained  by  tbe  overwhelming  weight  ot 
atrthority.  In  Lindsay  v.  People,  1  Idaho, 
438,  it  .was  held  that  a  decision  ttf  the  su- 
preme court  in  a  given  case,  even  altfaoi^h 
It  be  erroneous,  becomes  the  law  of  the  case 
upon  the  polnta  Involved,  and  cannot  be  re- 
viewed, altered,  or  changed  upon  a  snbse- 
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quent  hearing  In  this  court  The  vital  point 
in  the  case  was  involved  on  the  former  ap- 
I)eal,  viz.,  the  contract  by  which  said  War- 
ren took  title;  and  It  was  there  det^mlned, 
upon  the  allegations  and  proofs  of  the  plain- 
tiff, that  he  took  the  said  note  by  assign- 
ment, and  subject  to  the  defenses  set  forth 
In  the  answw  of  the  defendant.  Now,  by 
a  feat  of  legerdemain,  the  scene  is  changed 
so  as  to  defeat  the  law  of  the  case  as  laid 
down  by  thla  court  on  the  former  appeal. 
It  Is  strange  that  the  plaintiff  did  not  know 
the  character  of  his  title  to  the  note  in  ques- 
tion at  the  time  that  this  suit  was  originally 
commenced,  at  the  time  of  the  first  trial  in 
the  court  below,  and  passing  strange  that  it 
should  only  be  discovered  after  the  former 
decision  of  this  court  that  he  took  said  note 
by  indorsement,  notwithstanding  the  Intent 
of  the  parties  and  the  written  assignments 
In  tlie*  record.  The  Judgment  in  this  case 
Is  contrary  to  law,  and  violative  of  the  car- 
dinal iH-inciples  of  Justice,  and  results  tn 
depriving  one  par^  of  property  to  the  extoit 
of  several  tboosand  dollars  after  he  had  es- 
tablished bia  right  to  make  complete  de- 
fenses to  this  action.  I  cannot  agree  with 
my  -associatea,  and  am  dearly  of  the  oplniom 
tliat  the  judgmoit  sbotiicl  be  feTersea.  > 


(8  Idabo,  SU) 

li&KB  et  nx.  T.  FAOmO  A  L  N.  BT.  CO. 
(Supreme  Court  of  Idaho,  Jan.  22.  1902.) 

CONTRAer— SPBCIPIC  PERFORMANCE-ESTOP- 
PEL—ALTERATION  OF  CONTRACT. 
L  Where  a  contract  under  which  a  railway 
company  enters  and  obtains  a  right  of  way 
provides  that  it  shall  place  Its  fences  at  the 
edge  of  the  pit  grouna,  on  both  sides  of  its 
track,  and  that  it  shall  coustmct  a  switch  or 
side  track  on  the  land  granted  for  the  riebt  of 
way,  sppciBc  performance  will  be  decreed,  and 
cannot  be  defeated  on  the  ground  that  it  is  im- 
practicable to  compel  speafic  performance. 

2.  Where  a  party  to  a  contract  accepts  It, 
aalp  ander  it,  aad  obtalna  all  of  the  benefits 
that  were  intended  to  be  granted  by  it,  he  Is 
estopped  from  objecting  to  the  same  on  the 
ground  that  be  did  not  sign  it,  as  the  law  im- 
plies a  promise  on  his  part  to  perform  the  con- 
ditions of  BQch  contract,  from  his  act  of  ac- 
cepting it. 

3.  Where  a  party  agrees  to  do  a  certain 
thing,  and  does  not  specify  how  it  shall  be 
done,  the  law  Implies  a  promife  on  bis  part  to 
do  it  in  the  usual  manner,  and  that  it  shall  he 
complete  and  effectual  for  the  use  to  which  the' 
same  kind  of  thing'is  ffeneraily  applied. 

4.  The  alteration  of  a  coDtraet  by  adding 
words  thereto,  without  the  knowledge  or  con- 
sent of  the  obligor,  after  its  delivery,  while 
groand  for  rescission  at  the  option  of  the  obli- 
gor, does  not  affect  bis  rights,  and  he  may 
have  the  contract  enforced  as  originally  made 
by  him. 

(iSyilabus  by  the  Court.) 

Appeal  from  district  court,  Washington 
coimty;  Geo.  H.  Stewart,  Judge. 

Actk}n  by  John  W.  Lan«  and  wife  against. 
tJie  Pacific  &  Idaho  Northern  Railway  Oom- 
paay.  From  a  Judgmeot  sustaining  a  de- 
murrer to  tlie  complaint,  platntiffs  appeal. 
Bev.erse4|. 


Frank  Harris  and  Lot  Xj.  F^tham.  for 
appellants.   J.  H.  BJcharda.  for  respwdeat 

QUAPLES,  C.  J.  This  acti<m  was  com- 
mences in  the  court  below  to  obtain  a  decree 
for  the  specific  performance  of  those  cov- 
enants in  the  contract  hereinafter  set  fortli. 
rating  to  the  construction  of  a  siding,  and 
the  place  where  the  fence  of  the  defendant 
corporation  shall  be  erected  upon  its  line  of 
way.  Said  contract  is  set  forth.  In  effect, 
in  the  complaint,  and  attached  to  said  com- 
plaint as  a  part  thereof,  and  is  In  words  sod 
figures  as  follows,  to  wit:  "May  11,  1899. 
'nils  agreement,  made  and  entered  Into  by 
and  l>etween  J.  W.  Lane  and  Victoria  Laoe, 
his  wife,  of  Welser  River,  Washington  coun- 
ty, Idaho,  the  parties  of  the  first  t>art,  and 
the  Pacific  and  Idaho  Northern  Hallway 
Company,  a  corporation  of  Idaho,  the  iwrty 
of  the  second  part  wltnesseth,  that  the  said 
parties  of  the  first  part,  for  and  In  conslde^ 
ation  of  the,  sum  of  three  hundred  and  sev*. 
ent7-fiye  dollars,  the  receipt  whereof  is  h^e- 
by  acknowledged,  do  hereby  agree  to  sell 
and  quitclaim,  and  do  hereby  sell  and  qttlt- 
claim,  forever,  all  our  right,  title,  and  inter- 
eet  to  second  party  herein  In  a  strip  or  plecv 
of  land  one  hundred  feet  wide,  and  being 
fifty  feet  wide  on  each  side  of  the  center 
line  of  the  survey  now  made  and  staked 
through  all  of  our  land  (l>elng  unsurveyed 
government  land)  lying  and  being  on  tbe 
Wei««r  river,  and  being  part  or  the  prem- 
ises on  which  we  now  live,  and  upon  which 
we  have  Ured  for  tbe  last  eight  years,  and 
hereby  give  said  second  party.  Its  agents  and 
employes,  the  right  to  ^ter  upon  said  land 
at  any  time  for  the  piu-pose  of  building,  con- 
structing, and  operating  Its  said  railway 
upon,  through,  and  aa-oss  said  premises 
where  said  surrey  Is  now  made.  Said  sec- 
ond party  further  agrees  to  make  for  first 
parties  an  underground  crossing  14  feet  wide^ 
and  as  high  as  the  grade  of  said  coad  will 
permit  Said  culvert  or  crossing  Is  to  be 
made  where  first  parties  desire,  at  or  near 
where  first  parties  cross  the  Welser  rlTer 
with  wagons,  bugi^es,  etc.,  and  near  thdr 
present  dwelling  house,  and  on  bank  of  said 
river.  Said  second  party  further  agrees  to 
put  up,  build,  and  construct  for  first  parties 
another  underground  crossing  eight  feet 
wide,  and  as  high  as  the  grade  of  the  road 
will  permit  at  another  place  upon  said  ranch 
where  first  parties  may  desire.  Also  to  pot 
In  a  wooden  culvert  or  box  at  least  three 
feet  square  at  any  place  where  tbe  first  par- 
ties may  desire,  under  and  across  the  brem 
of  said  road,  for  first  parties'  hogs  to  cnm 
under  and  through  to  the  river  and  back  to 
the  pasture.  Also,  second  party  agrees  to 
build  a  switch  or  side  track  on  said  raaeb 
at  or  near  the  dwdlUig  of  said  first  parties, 
and  agree  to  build  sufflcient-slsed  woodoi 
flumes  under  their  said  track  to  carry  the 
water  used  for  Irrigation  purposes  at  and 
where  aU  laterals  cross  aectHid  parties'  ri^ 
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of  way  on  said  rancb.  FInt  party  is  to 
faave  the  right  to  farm  and  use  any  and  all 
of  said  eecooA  party's  right  of  way  not 
fenced  and  actually  In  use  by  second  party» 
and  second  party  la  to  build  its  fence  on 
tlie  edge  of  the  pit  ground  through  said 
ranch,  and.  In  fencing,  to  fence  no  more  of 
eakl  right  of  -way  than  is  absolutely  neces- 
sary to  protect  its  road  and  the  banks  and 
mis  made  In  constructing  same;  and  first 
parties  are  to  have  the  use  of  all  of  the 
lands  of  second  party  not  so  fenced,  for  his 
crops,  etc.,  free  of  charge,  until  such  times 
as  H:  Is  necessary  for  second  party  to  fence 
and  use  same.  The  agreemmtB  and  stipula- 
tions herein  are  to  be  no  way  construed  as 
to  give  second  [tarty  any  rights,  daims,  or 
possession  of  any  irrigation  ditches  or  ditch- 
es northerly  or  outside  of  any  Incloeure; 
and  If  any  ditch  or  ditches,  flumes  or  later* 
ala,  are  crossed  or  In  any  msnaer  Interfered 
wltb,  outside  of  any  Indosure,  then  any  and 
all  damages  sustained  by  first  parties  is  to 
be  settled  and  paid  tor  by  second  partieB 
cntSrdy  outside  of  this  contract,  the  same 
as  if  no  contract  of  any  kind  had  evee  been 
made  First  party  farther  agrees  to  gire 
second  party  all  ground  necessary  for  switch 
puri>oseB,  if  said  switch  is  located  at  or 
near  his  dwelling,  and  on  his  house  ^ce. 
J.  W.  lAue.  Vlctwla  I^ne.  Jno.  W.  Ayers 
(Witness)."  The  complaint  alleges  that  the 
plaintiffs  have  resided  upon  said  land  evo- 
since  May,  1890;  that  plalnttfTs  ar6  citizens 
of  tbe  United  States,  and  that  they  have  so 
lived  upon  said  lands  with  the  intent  and 
poipoee  of  entering  the  same  under  the 
homestead  and  desert  land  laws  of  the  gen- 
eral government;  that  said  contract  was  ac- 
cepted by  tbe  defendant  company,  and  that 
said  defendant  has  entned  upon  said  lands, 
constructed  its  railway  across  and  over 
same,  and  has  ever  since  used  and  enjoyed 
said  right  of  way  and  privileges  granted  to 
It  by  the  terms  of  said  contract;  that  the 
plaintiffs  have  done  and  performed  on  their 
part'  all  and  every  of  the  obligations  and 
stipulations  of  said  contract  by  them  agreed 
to  be  done  and  performed,  and  that  said 
I^ntlffs  did  tender  to  sold  defendant  on 
the  9th  day  of  May,  1801,  a  good  and  suffi- 
cient quitclaim  deed,  duly  executed  and  ac- 
knowledged by  plaintiffs,  which  deed  the 
said  defendant  refused  to  accept;  that  the 
defendant  has  failed  to  comply  with  tbe 
covenants  and  stipulations  of  said  contract 
In  the  following  particulars,  to  wit:  It  has 
failed  and  refused  to  build  a  switch  or  side 
track  on  the  said  lands  of  the  plaintiffs,  al- 
though requested  by  [daintlffs  so  to  do.  and 
bas  failed  and  refused  to  ^ce  Its  fences 
<m  tbe  edge  of  the  pit  ground  through  the 
edge  of  said  lands,  and  has  failed  and  re- 
fused to  give  plaintiffs  the  use  of  said  right 
of  way  outside  of  said  pit  grounds  although 
requested  so  to  do,  but  has,  over  the  ob- 
jections and  protests  of  the  plaintiffs,  con- 
structed Its  fences  on  each  side,  of  the  track 
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50  feet  from  the  center  of  its  track,  and  13 
feet  farther  from  tbe  center  of  said  track 
than  the  edge  of  the  pit  ground,  and  that 
much  farther  than  is  necessary  to  protect 
said  track,  roadbed,  banks,  and  fills  made 
In  constructing  the  same,  and  so  maintains 
said  fences,  depriving  plaintiffs  of  a  strip 
of  laud  on  each  side  of  tbe  track  IS  feet 
wide  and  1  mile  long;  and  that  said  land 
is  Talual)le  for  the  growing  of  crops.  Tbe 
complaint  also  alleges  that,  after  tbe  deUv- 
ery  of  said  contract  to  the  defendant,  the 
words  "if  convenient"  were  intoiwlated  into 
some  after  tbe  words  "and  second  party  is 
to  build  its  fence  on  the  edge  of  the  pit 
ground  through  said  rancb,"  without  tbe 
Imowledge  or  consent  of  the  plaintlffa  The 
prayer  Is  that  the  words  "if  convenient"  be 
atrt<^ea  from  said  contract,  and  tbat  defend- 
ant be  required  by  decree  of  tbe  court  to 
place  Its  fttices  along  the  edge  of  Its  pit 
ground,  and  to  construct  and  build  a  switch 
or  side  track  on  tbe  said  lands  of  plalntlffB, 
and  for  general  cellef.  To  the  said  com- 
plaint tbe  defendant  filed  tbe  following  de- 
murrer, to  wit:  "Comes  now  the  above- 
named  defendant,  by  Its  attorney,  J.  H. 
Blchards,  and  demure  to  the  third  amended 
complaint  of  plalntUTs  filed  herein,  and  for 
cause  of  such  demuirw  says  <1)  that  said 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action;  <2)  that  said 
complaint  does  not  state  facts  sufficient  to 
ratltle  the  plaintiffs  to  the  relief  demanded 
In  said  complaint,  or  any  relief;  (3)  that 
said  complaint  does  not  state  facts  sufficient 
to  entitle  the  plaintiff  to  the  reformation  of 
tbe  alleged  contract;  (4)  that  said  comidalnt 
does  not  state  facts  safflcient  to  tbe  r^et 
demanded  in  said  complaint,  In  this:  that 
defendant  be  required  to  build  a  switch  or 
side  track  to  tbe  alleged  railway  on  the  land 
described  In  said  complaint,  at  or  near  the 
dwelling  house  of  plaintiffs,  or  elsewhere; 

(5)  that  said  complaint  does  not  state  facts 
sufficient  to  entitle  tbe  plaintiffs  to  the  relief 
demanded  in  said  complaint,  to  wit,  that  de- 
f^dant  be  required  to  place  Its  alleged  side 
fence  on  tbe  edge  of  the  alleged  pit  ground 
through  said  described  land,  or  dsewbtfe;' 

(6)  that  said  complaint  does  not  state  facts 
sttfflcleot  to  entitle  plaintiffs  to  the  relief 
demanded  in  said  complaint,  in  this:  that 
[daintiff  have  tbe  use  of  all  or  any  of  said 
right  of  way  not  fenced,  as  alleged,  for  the 
purpose  of  raising  crops,  free  of  cha^e.  or 
otherwise,  at  any  time."  The  court  sus- 
tained said  demurrer,  and  entered  Judgmrat 
of  dismissal  In  favor  of  defendant,  from 
which  plaintiffs  aM>sttl< 

We  think  that  the  court  bdow  erred  In 
sustaining  said  demurrer.  Tbe  complaint 
stated  a  cause  of  actlmi.  The  allegations 
ot  the  complaint,  for  tbe  purposes  of  tbe 
demurrer,  are  taken  as  true.  The  contract 
was  accepted  by  tbe  defendant  It  was  fair 
CD  Its  face,  equitable,  reasonably  certain. 
Bni>porfeed  by  a  valuable  craslderatlon.  con- 
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talned  mutual  obtlgatlons,  vas  executed  hj 
plaintiffs,  and  partly  executed  by  the  de- 
fendant, who  acquired  all  of  the  benefits 
Intended  to  be  panted  to  It  by  said  contract. 
It  iB  apparent  from  the  contract  itself  that 
one  of  the  controlling  considerations  for  the 
execution  of  said  contract  was  the  agreement 
or  stipulation  relating  to  the  placing  of  de- 
fendant's fences  on  both  sides  of  Its  track 
at  the  edge  of  the  pit  ground,  and  the  build- 
ing of  the  switch  or  side  track  on  the  lands 
of  the  plaintiffs.  Now,  having  received  the 
benefits  of  the  said  contract,  the  defendant, 
in  equity,  is  required  to  bear  the  burdens 
thereof.  It  Is  apparent  that  no  measure  of 
damages  can  be  found  whereby  the  damages 
accruing  to  the  i^intiffs  by  the  failure  of 
the  defendant  to  comply  with  the  contract 
in  the  particulars  named  can  be  ascertained 
with  certainty.  Analogous  cases  InTtriving 
the  same'  principle  are  numerous,  but  cases 
where  the  facts  are  the  same  as  those  In  the 
case  at  bar  probably  cannot  be  found.  Mr. 
Pry,  In  his  admirable  work  upon  Specific 
Perfwmance  of  Contracts  {3d  Am.  Ed.),  at 
section  81,  says:  "Thus  the  court  has  In 
numerous  cases  enforced  on  railway  compa- 
nies contracts  to  make  and  maintain  works 
for  the  convenience  of  the  lands  of  the  plain- 
tiff. It  has  done  this  in  cases  in  which  the 
terms  of  the  contract  have  been '  general 
and.  difficult  to  execute."  And  at  sectltm  82 
the  same  author  says:  "In  one  of  these  eas- 
es a  contract  by  the  company  to  construct 
and  maintain,  upon  laud  belonging  to,  and 
to  be  provided  by,  a  landowner,  a  siding  of 
specified  length  alongside  the  line,  was  held 
capable  of  specific  performance;  and  the 
company  were  not  allowed  to  resist  perform- 
ance on  the  ^und  that  the  plaintiff  had, 
before  filing  his  bill,  entered  into  a  negotia- 
tion (which  failed)  for  a  money  compensa- 
tion." At  section  83  the  same  author.  In 
speaking  of  the  decision  In  Price  v.  Mayor, 
etc.,  of  Penzance,  4  Hare,  506,  says  that 
"Wigram,  V.  0.,  observed  tiiat,  the  defend- 
ants having  had  the  benefits  of  the  contract 
In  specie,  the  court  would  go  any  length  that 
It  could  to  compel  them  to  perform  their 
contract  In  specie."  The  learned  antbor  cites 
a  number  of  English  cases  as  supporting 
the  text  It  Is  true  that  the  contract  does 
not  specify  the  length  of  the  switch  or  side 
track.  In  our  view,  that  Is  not  necessary. 
It  is  a  w^-established  rule  that  where  a 
party  agrees  to  do  a  certain  thing,  and  does 
not  specify  how  it  shall  be  done,  the  law  Im- 
plies a  promise  on  his  part  to  do  it  in  tbe 
usual  manner,  and  that  It  sball  be  complete 
and  effectual  for  the  use  to  which  the  same 
kind  of  thing  Is  generally  applied.  The  con- 
tract contemplated  a  side  track  or  switch 
capable  of  being  used  far  the  loading  or  un- 
loading of  cars  as  the  same  is  usually  done 
at  country  sidings.  As  to  Its  length,  that 
Is  a  matter  largely  within  tbe  pleasure  of  the 
defendant;  but  it  undertook  to  construct  a 
side  track  or  switch  upon  the  laud  furnished 


by  plaintiffs,  and  that  It  must  do.  If  plain- 
tiffs establish  their  case  as  pleaded  In  the 
complaint,  in  such  way  that  the  same  may 
be  used  In  the  manner  and  for  the  purposes 
for  which  switches  are  ordinarily  used. 

It  Is  argued  by  the  respondent  that  tbe 
demurrer  was  property  sustained  for  the 
reason  that  the  complaint  shows  that  tbe 
contract  was  not  executed  by  the  defendant 
corporation.  It  was  not  signed  by  any  agent 
or  officer  of  the  cwporation  for  It,  but  that 
was  not  necessary.  By  accepting  the  con- 
tract, acting  under  It,  and  obtaining  Its  ben- 
efits, the  defendant  Impliedly  agreed  to  com- 
ply with  the  covenants  thereof.  In  a  note 
to  Woodruff  V.  Woodruff  (N.  J.  Ch.)  1  L.  R. 
A.  380  (8.  c.  16  Ati.  4),  it  is  said:  "Where 
(me  by  deed  poll  grants  land  and  coareyfi 
any  right,  title,  or  interest  In  real  estate  to 
another,  and  where  there  is  any  money  to  be 
paid  by  the  grantee  to  the  grantor,  or  for 
his  use  and  benefit,  and  the  grantee  accepts 
the  deed  and  raters  on  the  estate,  the  gran- 
tee t>ecome8  botmd  to  make  such  payment  or 
perform  such  duty."  A  number  of  cases 
have  been  dted  by  the  respondent  to  show 
that  courts  refuse  to  decree  specific  perform- 
ance of  building  contracts.  The  rule  that 
an  ordinary  building  wmtract  will  not  be 
enforced  by  decree  for  specific  performance 
is  based  upon  several  sound  reasons,  one  of 
which  is  that.  If  the  wmtractar  refuses  to 
comply  with  his  contract,  the  landlord  may 
perform  the  contract,  and  thus  definitely  de- 
termine the  athoimt  of  damage  sustained. 
This  reason  does  not  apply  to  the  case  at  bar, 
for  the  plaintiffs  have  no  right  to  enter  upon 
tbe  right  of  way  which  they  hare  granted 
to  the  defendant  for  the  purpose  of  com- 
structlng  Improvements  thereon.  They  can- 
not construct  the  switch',  or  In  any  manner 
Interfere  with  the  roadbed  of  the  defendant 
Action  for  specific  performance  is  the  proper 
remedy.  The  facts  pleaded  show  that  the 
plaintiffs  have  no  adequate  remedy  at  law. 

It  Is  also  contended  by  respondent  that  a 
decree  tor  specific  performance  so  far  as  the 
fence  is  concerned  would  be  an  Idle  thing, 
as  the  defendant  Is,  vmAer  the  ctmtract,  the 
judge  as  to  how  much  of  the  right  of  way 
is  necessary  to  protect  tbe  cuts  and  fills: 
hence,  that  It  may,  under  tbe  contract  place 
Its  fence  where  It  pleases  on  the  right  of 
way.  We  think  the  contract  definitely  flies 
the  position  In  which  the  fences  shall  be 
placed,  viz.,  as  near  the  edge  of  the  pit 
ground  on  both  sides  of  the  track  as  porai- 
ble,  giving  all  necessary  protection  to  the 
roadbed,  cuts,  and  fills.  As  to  whether  !t 
shall  be  one  foot  or  some  other  distance  Is 
to  be  determined  from  the  facts  as  they  shall 
appear  In  tbe  evidence,  and  may  depend  np- 
on  the  depth  of  a  cut  or  the  height  of  a  fill 
at  a  given  point  and  the  liability  of  the 
earth  to  slide  at  given  points.  That  distance 
may  or  may  not  be  greater  at  one  given 
point  than  at  another.  The  facts  showlnjr 
necessity  to  place  It  beyond  tbe  edge  of  the 
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pit  must  appetr.  It  Is  not  difficult  for  the 
defaidant  to  comply  wttta  th«  BtlpnlaUm  In 
tile  cwtract  rdatlng  to  fencef. 

It  18  ai^aed  by  the  respimdent  that  courts 
do  not  oigage  In  buUdlng  switches  or  rail- 
roate  or  fences,  and  cannot  apedflcally  en- 
force contracts  of  the  kind  ImrcdTed  in  this 
ease,  end  It  cites  the  case'  of  BaOroad  Oo. 
T.  Rust  (C.  0.)  17  Fed.  27S,  as  snstalnins 
this  position.  We  do  not  think  the  dectadon 
named  has  any  bearing  as  a  precedent  In  the 
case  at  bar.  The  tacts  in  that  case  are  not 
at  all  like  those  set  forth  In  the  complafait 
In  this  action.  It  Is  tme  th&t  the  conrt  will 
not  nndertake  to  build  the  switch  oontnn- 
plated  Id  the  said  contract,  bat,  If  the  tacts 
aUecred  In  the  complaint  shall  be  eetabUdted 
at  the  Mai,  It  wlU  be  the  duty  of  the  court 
to  decree  that  the  defendant  shall  do  so, 
and  the  power  to  compel  compliance  with 
SDch  decree  nndoabtedly  exists  In  the  court 

The  complatet  alleges  that,  attsr  the  ex- 
eciitl<Hi  and  deliTa7  of  said  contract  by 
plaintiffs  to  the  defendant  the  words  "if 
coDTenim^*  were  Intwpolated  Into  It  with- 
out the  knowledge  or  cuiaent  of  the  plain- 
tittm,  and  asks  that  the  contract  be  refwmed 
by  striking  ont  said  words.  If  the  fact 
should  be  determtaied  as  alleged,  said  words 
should  be  stricken  ^m  said  contract  While 
such  alteration  would  be  ground  for  reacls- 
slon  by  the  plaintiffs.  If  such  alteratlm  was 
In  fact  made,  yet  It  does  not  affect  their 
rights.  The  d^^dant  could  not  add  those 
words,  and  then  accept  It  In  Its  altered  form, 
and  bind  the  idatntlffs,  without  thdr  kno^- 
edge  or  consent. 

For  the  foregobig  reas<ms,  the  }udgm«it 
oC  dismissal  Is  reveneA,  and  the  cause  re- 
manded to  the  district  coort,  with  Instmc- 
tloiu  to  set  aside  the  order  sustaining  the 
d«nurrer,  and  to  enter  an  wder  orermllng 
the  same,  and  for  further  proceedings. 
Costs  of  appeal  awarded  to  the  app^lants. 

SnUJCVAN  and  STOCKSIAGER,  JX,  con- 
cur. 


(8  IdAbo,  US) 

.  BUCKLET  T.  FOX. 
(Snpreme  Court  of  Idaho.  Jan.  24,  1902.) 

MINING  CLAIM— ACTION    TO    QUIET  TITLE— 
PLEADING— ALLBQATION  OP  CITIZENSHIP. 
Under  the  provieions  of  sections  1  snd  2 
or  an  act  entitled  "Au  act  regulating  the  rights 
of  fliieus.  corporations  and  associations  to  ac- 
(jnir^  real  estate,"  etc.  (Sess.  Iaws  1809,  p. 
<0),  it  is  not  necessary  iu  an  action  to  quiet 
title  to  a  mining  claim  to  allege  the  citizenship 
of  the  plaintiff,  bat  those  sections  do  not  ap- 
ply in  an  action  on  an  adverse  claim  under 
th«  proTisions  of  section  2326.  Rev.  St.  U.  S., 
after  application  has  been  made  for  a  patent. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Lemhi  county; 
Jos^h  C.  Rich,  Judge. 

ActfoD  by  Martin  Buckley  against  J.  C. 
Fox.  Judgment  for  plaintiff.  Defendant  ap- 
peals. Affirmed. 


H.  O.  Bedwtne,  for  appellant  John  H. 
Padgham  and  W.  T.  Beeres,  for  reepcmd- 
ent 

StTLIilYAN,  J.  This  action  was  brought 
to  quiet  title  to  ao  imdlTlded  one-third  In- 
terest la  and  to  the  Keystone  mining  claim 
situated  in  Blackbird  mining  district  Lemhi 
county.  Said  mining  dalm  was  originally 
located  by  Angus  Cameron,  J<^  Taylor, 
and  H.  Shipman  hi  1885.  The  appeUant  J. 
0.  Fox,  purchased  the  Interests  of  said  Cam- 
onai  and  Taylor,  and  by  way  of  forfeiture 
iwoceedlngs  Instituted  under  the  proTlslons 
of  section  2324,  Bev.  St  U.  S.,  sought  to 
pcocnie  title  to  the  one-third  Interest  of  H. 
Shipman  In  said  mining  claim,  on  the  ground 
of  said  Shlpman*8  fallme  to  pay  for  his 
one-third  of  the  assessment  work  on  said 
claim  for  the  years  18&7  and  188&  Daring 
the  pendency  of  ttie  forfeiture  ^vceedln^ 
the  rrapimdent  \sf  dirers  mesne  conreyances 
claimed  to  hare  acquired  the  Interest  of 
said  Shipman,  and  attempted  to  redeem  said 
interest  from  said  forfeiture,  and  brought  ^ 
this  action  to  determine  his  right  to  said  un- 
divided one-third  Interest  In  and  to  said 
claim.  The  case  was  tried  by  the  court  with 
a  Jury,  and  Judgment  was  entered  In  faror 
of  the  plaintiff.  The  appeal  Is  from  the 
judgment. 

Two  errors  are  relied  cm  for  a  reversal 
of  the  Judgment:  First  It  Is  c<nitended  that 
the  complaint  falls  to  state  a  cause  of  ac- 
tion, because  It  falls  to  allege  that  the  plain- 
tiff Is  a  dtisen  of  the  United  Stetes,  or  had 
declared  his  tntentl<»t  to  becmne  such;  and, 
second,  that  there  Is  no  finding  on  the  ques- 
tion of  dtlcenshlp.  In  support  of  appel- 
lant's contentl4»i  couns^  cite  Rosenthal  t. 
Ires,  2  Zdab<^  244, 12  Fac.  904,  and  Bohanon 
T.  Howe,  2.  Idaho,  417.  17  Fac.  683.  The 
case  of  Boeenthal  r.  Ives,  supra.  Is  not  In 
point  for  the  reason  that  that  was  an  ac- 
tion broi^ht  In  BUiq;K)rt  of  an  adverse  claim 
on  the  application  for  a  patent  from  the 
United  States  to  a  mining  claim,  and  was 
brought  nnder  the  provisions  of  section  2326, 
Bev.  St  U.  8.  And  the  case  of  Botaanon  v. 
Howe,  supra.  Is  not  In  point  for  the  reason 
that  the  rule  there  laid  down  has  been  abro- 
gated by  the  fHTOvlslons  of  sections  1  and 
2  of  an  act  mtltled  "An  act  to  regulate  the 
rights  of  aliens,  corporations  and  associa- 
tions to.  acquire  real  estate."  (Sess.  Laws 
18S9,  p.  70).  By  said  section  2  tt  Is  pro- 
vided that  aliens,  not  Chinese  or  persons 
of  Mongolian  descoat  may  acquire,  take, 
hold,  and  dispose  of  mining  claims.  See, 
also.  Harris  v.  Kellogg,  117  Cal.  484,  49  Pac. 
708.  This  Is  not  an  action  In  support  of 
an  adverse  claim  under  the  provisions  of  the 
statutes  of  the  United  States  and  under  the 
laws  of  Idaho,  above  cited.  In  a  case  of  this 
kind  It  Is  not  necessary  to  allege  or  prove 
that  the  plaintiff  Is  a  citizen  of  the  United 
States,  or  that  he  has  declared  his  intention 
to  become  one. 
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Tbe  Judgment  la  afflnned,  with  costs  In 
favw  of  reqwuident 

QUARLHS,  0.       and  STOCKSLAGBB, 
concur. 


(40  Or.  B86) 

MACS  T.  MADE. 
<Sapramfr  Conrt  of  Oregon.    Feb.  10,  1902.) 

WATER  COURSO-IRRIOATION— INTBRFBRBNCD 
-INJUNCTION-ARTIFICIAL  WORK&-DECREB. 

1.  Where  there  Is  a  natural  depression  in  a 
Tlrer  bank,  with  a  well-defined  channd  leading 
therefrom  throagh  which  tbe  water  is  accas* 
tomed  to  How  during  tbe  irrigating  seasou, 
thereby  rendering  plaintiff's  lands  highly  pro- 
dnctive,  tbe  waters  flowing  through  such  chan- 
nel partake  ot  the  nature  of  a  natural  stream 
to  such  extent  that  defendant  cannot,  hy  dam- 
ming up  8udi  outlet,  dlTMt  auch  water  to 
piaintiff^s  injury. 

2.  Where,  in  an  action  to  restrain  defendant 
from  obstructing  the  flow  of  water  through  a 
natural  depreedon  to  plaintiff's  land,  his  rights 
are  those  of  a  riparian  owner  only,  and  not 
based  on  contract  or  usage,  tbe  court  cannot 
decree  tbe  maintenance  and  regulation  of  arti- 
ficial works  construoCed  by  defendant,  but  only 
the  restoration  and  maintenance  of  the  natural 
condition. 

Appeal  from  circuit  court,  Harney  county; 
M.  D.  Clifford,  Judge. 

Action  by  Homer  B.  Mace  against  F.  Lw 
Mace.  From  a  judgment  for  plaintiff,  de- 
'  fendant  appeals.  Modified. 

The  object  of  this  suit  la  to  restrain  the 
defendant  from  Interfering  with  tbe  flow  of 
water  from  Sllrles  river  onto  plialntlS'a  land 
through  an  alleged  natural  channel.  Some 
four  or  five  miles  below  wbere  the  river 
deboucbee  Into  Harney  Valley  It  divides  Into 
two  branchee,  called  respectively  the  "East" 
and  "West**  Fork.  From  this  point  down 
to  Malheur  Lake  tbe  B^st  Fork  baa  a  faU 
of  not  to  exceed  feet  to  the  mile,  and  Its 
banks  are  somewhat  higher  than  tbe  land  a 
short  distance  from  tiie  river,  Tbe  land  ly- 
ing between  the  forks,  known  as  the  "Is- 
land,** Is  naturally  Irrigated,  during  tibe 
spring  freshets,  by  tbe  wqiter  from  the  river 
flawing  out  through  natural  sloughs  or  de- 
pressions. It  Is  very  productive  when  so  Ir- 
rigated, but  valueless  without.  Hie  defend- 
ant owns  1(90  acres  on  tbe  East  Fork,  a  short 
distance  below  where  It  branches  from  tbe 
main  river;  and  the  plaintiff  owns  a  like 
quantity  of  the  "Island"  land,  south  of  and 
adjoining  that  of  tbe  defendant,  and  situated 
about  a  quarter  of  a  mile  from  tbe  East 
Fort  At  tbe  upper  end  of  the  defendant/s 
land  there  Is,  and  has  been  from  time  Im- 
memorial, a  natural  depresslim  or  slough, 
through  which  tbe  water  has  been  accustom- 
ed to  flow  during  high  water  onto  plalntltTs 
land,  and  from  thence  gradually  finding  Its 
way  to  the  river  and  lake  below.  In  1888 
tbe  defendant,  with  the  permission  and  con- 
sent of  tbe  predecessors  in  interest  of  the 
plaintiff,  constructed  a  dltcb  from  a  i>oint  oa 
or  near  the  south  line  of  the  land  now  awned 
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by  plaintiff  and  onto  another  tract  belonging 
to  him,  tot  the  purpose  ot  utillEing  tbe  n^ 
pins  watw  from  plaintUTa  land  for  Irrigating 
porposes,  and  at  tbe  same  time  put  in  the 
bank  of  tbe  river  at  the  head  of  the  slough 
a  box  or  flome  two  fe^  de^  and  four  feet 
wide,  filling  up  tbe  depression  on  either  side, 
and  by  means  of  adjustable  dams  above  and 
below  constructed  by  himself  and  one  Lev- 
ins, raising  the  water  In  the  stream  so  that 
it  flowed  oat  and  through  tbe  box  or  flnme 
In  greater  quantities  and  later  In  the  season 
than  It  was  accustomed  to  do  when  tbe  riv- 
er and  bank  were  in  their  natural  ctmditloo. 
In  18B8  he  replaced  this  box  with  a  larger 
one.  four  feet  deep,  four  feet  wide,  and  six- 
teen feet  long,  but  no  water  was  ever  taken 
tiirougb  It  because  in  the  spring  of  1880  be 
caused  it  to  be  dosed  up,  and  made  arrange- 
ments to  obtain  water  tor  Irrigation  on  bis 
lower  tract  by  means  of  a  ditch  tapping  Q» 
river  farther  doVn.  Tbia  suit  was  com- 
menced in  1899  to  prevent  d^endant  txm 
interfering  with  tbe  flow  of  watw  through 
the  slough  or  depression  referred  to.  The 
complaint  alleges,  in  effect,  the  facts  ai 
above  stated.  The  answer  denies  Its  ma- 
terial allegation^  except  plaintiff's  title,  and 
arwa  that  what  plaintiff  asserts  to  be  a  na- 
tural slough  is  nothing  more  than  a  ditch 
made  by  tbe  defendant  for  the  purpose  of 
turning  water  through  and  o^er  tbe  plain- 
tiff's lands  and  onto  the.lands  owned  by  him 
below.  The  court  found  that  the  slough  or 
depression  referred  to  was  and  is  a  natural 
water  coarse,  and  that  ^aintlff  was  entitled 
to  have  such  a  quantity  of  wat^  flow 
through  It  as  would  naturally  flow  throagh 
the  headgate  put  In  by  the  defendant  bi  1886, 
when  raised  four  Inches,  above  the  bottom 
of  tbe  flume,  and  entered  a  decree  to  that 
effect,  giving  tbe  plaintiff  tbe  right  to  enter 
upon  the  lands  of  tbe  defendant  at  an;  and 
all  times  to  r^lr  the  headgate  and  to  regu- 
late the  flow  of  water  through  tbe  same,  and, 
If  necessary,  to  construct  a  new  one  In  ilea 
thereof.  Fnm  this  decree  the  defendant  ap- 
peals. 

Im  R.  Webster,  for  appellant  G.  W.  Pai^ 

rish,  for  respondent. 

BEAN,  a  J.  (after  stating  the  factsl. 
There  are  substantially  bat  two  questions 
presented  by  tbe  record:  il\  Whether  the 
depression  or  slough  near  the  upper  line  of 
defendant's  land  Is  a  natural  water  coune; 
and  (2)  If  so,  to  what  relief  la  the  plaintiff 
entitled?  Upon  the  first  question  there  b 
considerable  testimony.  It  Is  substantially 
agreed,  however,  by  the  witnesses  on  both 
sides  that  trom  time  Immemorial  tbere  has 
been  a  natural  slough  or  depression  at  tbe 
point  referred  to  from  15  to  20  feet  wide, 
through  which  tbe  water  was  accostomed  to 
flow  annually  during  the  high  wat«  In  the 
^ring,  until  obstructed  by  defendant,  and  by 
which  tbe  plalntltTs  land  was  Irrigated,  and 
made  to  produce  large  and  valuable  (xops  at 
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wUd  lia7'  Mr.  Philbrick,  an  <mglneer  of  In- 
t^lgence  and  ecpertoice,  wbo  made  a  sur- 
vey and  plat  of  the  premSsea  wltb  a  view  to 
testifying  In  tills  snlt,  says  that  tbere  was 
a  deiwesBltn  In  the  ground  at  the  point 
whore  def«idanf  8  headgate  Is  now  situated, 
which  was  apparently  a  natural  water 
course;  that  for  about  7B0  feet  from  that 
point  down  toward  the  lands  of  the  plaintiff 
there  Is  a  well-deAned  crocked  chaun^ 
about  2  feet  wide  on  the  bottom,  and  10  feet 
acrosB  at  the  top,  and  1%  feet  deep:  that 
water  flowing  throngh  such  channel  spreads 
oat  orer  the  lands  ot  the  plaintiff  in  the 
form  of  a  lake  or  pond  for  perhaps  1^)00  feet 
farther  down,  what  It  again  flows  tbroagh 
Hnall  cuts  w  sloughs  to  a  pc^t  near  the 
south  line  of  plaintiff's  claim,  when  It  Js 
again  takm  up  by  a  dl^  6  feet  wide  and . 
frtmi  1%  to  2  feet  deep,  leading  down  onto 
the  lands  owned  by  the  defendant  Zt  thus 
appears  from  the  testimony  <tf  this  witness, 
and  he  Is  corroborated  by  all  the  other  wit- 
nesses, that  for  some  distance  from  the  river 
there  Is  a  natural,  well^deflned  chann^  or 
ravine,  through  which  the  -water  vb6  accus- 
tomed to  flow  during  the  Irrigating  season; 
and,  while  It  may  not  be  sufficient  to  con- 
form to  the  technical  definition  of  a  water 
course  as  given  In  some  of  the  books,  yet, 
taking  into  ccmslderatlon  the  nature  and 
character  of  the  rlvw  and  country,  and  the 
mannrar  of  IrrlgatlMi,  we  think  that  the  wa- 
ter flowing  through  It  most  be  held  to  par- 
take more  of  the  nature  of  a  natural  stream 
than  of  (Hdlnary  ov«flow  or  surface  water, 
and  is  governed  hy  the  mles  applicable  to 
waters  flowing  In  snch  streams,  to  the  ex- 
tent, at  least,  that  the  d^endant  cannot,  by 
damming  up  the  outlet  and  ({hanging  tl^ 
banks  of  the  stream,  inteitfere  with  ot  di- 
vert the  water  which  would  naturally  flow 
through  sudi  de^esston,  to  the  Injury  of  the 
plaintiff.  West  v.  Taylor.  16  Or.  165. 13  Faa 
065;  Gould.  Waters^  |  26ft;  Cos  T.  Bernard, 
38  Or.  58,  64  Fac  800. 

The  next  question  Is  as  to  the  decree  that 
should  be  entered  under  the  circnmatances. 
Tbe  deffflidant.  as  a  rtparien  prcqinietor,  is 
entitled  to  have  the  water  of  tbe  stream 
flow  as  It  was  wont  to  do  under  natural  con- 
ditions, and  to  that  end  he  has  a  right  to 
maintain  the  banks  at  their  usual  or  natiual 
height,  Ooz  V.  Bernard,  supra.  So  that  this 
Iwanch  of  the  case  turns  upon  the  proof  as 
to  the  size  and  AepOi  of  the  depression  oe 
slough  at  the  pc^t  where  It  leaves  the  river, 
and.  when  that  Is  ascertained,  the  defendant 
should  be  compelled  to  restore  the  bank  to 
Its  natural  ctsiditlon.  The  evidence  regard- 
log  the  deptii  of  the  slough  varies  according 
to  the  rec<dlectIon  ut  the  witnesses,  and 
tends  to  show  that  It  was. from  6  Indies  to 
2^  feet  deep.  But.  without  incumbering  this 
tqiinlon  with  quotations  from  the  testimony, 
which  consists  largely  ot  the  recollection  of 
witnesses  ot  obswvatlonB  made  many  years 


ago.  It  is  sufflci«kt  to  say  that  we  ere  of  the 
<^lni<Hi  that  the  prolmble  average  depth  was 
about  two  feet  This  conclusion  is  reached 
largely  from  tbe  fact  that  the  headgate  or 
flume  put  in  by  the  defendant  In  1888  was 
evidently  Intended  to  Ve  about  the  same 
d^th  as  tiie  natural  depression  In  tiie  bank, 
and,  aided  by  the  dams  put  In  at  the  same 
time,  to  carry  about  the  same  amount  of 
wat«.  It  was  so  used  for  10  years,  with- 
out objection  from  any  one,  and  seems  to 
have  be«i  entirely  satlaCactcHT  to  all  con- 
cmied.  The  amount  of  extra  water  caused 
by  the  dams  Is  not  shown  by  the  testimony, 
nor  can  it  be  consldoed  In  detearmlnlng  the 
qiiesti(His  invt^ed  In  this  case.  The  dams 
are  the  ^ropats  of  the  defendant  and  Lev- 
Ins,  and  their  future  maintenance  depends 
wholly  upon  .the  pleasure  of  their  owners. 
The  case  in  band  must  be  determined  with- 
out reference  to  those  artificial  structures, 
and,  when  so  considered,  we  are  of  t^e  opin- 
ion that  If  an  opening  2  feet  deep  and  15 
feet  wide  is  1^  in  the  bank  at  the  place 
whore  the  headgate  Is  now  situated,  it  will 
practically  restore  the  bank  to  its  natural 
cMtdltton. 

The  decree  of  the  court  below  would 
doubtless  affrad  substantial  Justice  betwe«i 
the  parties  If  It  was  believed  to  be  wltbln 
the  authority  of  the  court  to  malce,  but  tbe 
plaintiff  Is  not  entitled  to  the  watm  of  the 
stream  by  vhrtne  of  any  contract  with  the 
defendant,  or  by  priinr  appropriation.  His 
rights  depend  alone  npmi  the  fact  that  he  Is 
a  riparian  ptoprletav  upon  a  natural  water 
course^  and  all  that  he  Is  entitled  to  is  a 
detree  restoring  snch  water  course  and  its 
intake  to  ttieir  natural  condition.  The  court 
has  no  authority  In  this  suit  to  make  a  de- 
cree allowing  or  permitting  him  to  malntoln 
a  headgate  or  flume  In  the  bank  ot  the  river 
on  the  defendant's  land,  nor  to  go  upon  such 
land  for  the  purpose  of  regulating  the  flow 
of  water.  All  it  can  do  is  to  compel  the  de- 
fotdant  to  restore  the  bank  to  Its  natural 
condlttcm,  and  permit  It  so  to  r«naln. 

A  contention  Is  made  that  because  the 
permanent  part  of  the  dam  put  in  by  the 
d^endant  Is  about  2  feet  high,  he  Is  ^titled 
to  raise  the  bank  at  the  headgate  at  least 
18  Inches.  But  the  evidence  shows  that  a 
very  slight  raise  In  the  water  at  the  point 
■wbere  the  dam  Is  located  will  cause  the 
stream  to  flow  back  and  through  the  West 
Fork,  unless  prevented  by  what  Is  known 
as  tbe  **Levln8  Dam,"  over  which  neither 
party  to  this  suit  has  any  control.  And, 
moreova.  as  already  suggested,  the  dam  Is 
an  artificial  structnre,  put  Into  the  stream 
by  tbe  defendant  and  ito  future  malntuiance 
depends  entirely  upon  his  will. 

A  decree  will  be  entered  hen  in  accord- 
ance with  this  opinion,  and  the  cause  re- 
manded to  the  court  Delow,  with  directions 
to  enforce  such  decree;  i^intlff  to  recovor 
costs  In  this  court  and  the  court  below. 
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(40  Or.  538) 

MOORES  T.  CLACKAMAS  COUNTY. 
(Supreme  Conrt  of  Oregon.   Feb.  3,  1002.) 

EQUITY  JURISDICTION— SUIT  AOAINST  COUNTY 
—VOID  TAX-SALE  CERTIFICATES— CLOUD  ON 
TITLE  TO  REIALTY  — REMEDY  — STATUTORY 
ACTION—PLEADING  —  DISCLAIMER '-  DEPAR- 
TURE—SUFFICIENCY  OF  ANSWER. 

1.  A  suit  in  equity  may  be  maiataiued 
against  a  county  to  remove  a  cloud  upon  the 
title  to  realty  created  by  the  tax-sale  certifi- 
cates held  by  the  coanty,  based  upon  a  void 
assessment  against  the  former  owner  of  the 
property,  as  such  suit  is  not  In  the  nature  of 
a  suit  to  aroid  payment  of  taxes. 

2.  The  suit  may  be  either  a  technical  suit 
to  remove  the  cloud,  or  the  action  provided  for 
in  the  Oode,  providing  that,  where  a  party  is 
in  possBBsion  of  realty,  he  may  maintain  a 
suit  to  determine  adverse  claims  thereto. 

3.  The  statutory  remedy  is  an  enlargement 
of  the  equitable  remedy  remove  a  cloud,  so 
that  it  may  be  invoked  without  waiting  for 
possession  to  be  disturbed  by  legal  proceedings; 
and  It  also  aflfords  efficient  relief  against  in- 
struments and  proceedlugs,  such  as  tax-sale 
certificates,  void  on  their  face,  or,  if  not  thus 
Toid,  where  any  attempt  to  enforce  them  would 
necessarily  reveal  their  invalidity,  whereas 
without  the  statute  such  instruments  and  pro- 
ceedings, because  of  their  patent  inraliaity, 
would  not  constitute  a  cloud. 

4.  An  answer  in  an  action  to  determine  ad- 
Terse  claims  to  realty  which  denied  that  de- 
fendant claimed  any  right,  title,  or  interrat  in 
the  pronises  except  as  thereinafter  stated,  and 
then  set  out  an  affirmatiTe  defense,  was  not  a 
disclaimer,  since  the  renunciation  was  only  par- 
tial, and  the  affirmative  matter  expmaay  ex- 
cepted therefrom. 

5.  Affirmative  matter  set  out  as  a  defense 
in  a  suit  against  a  county  to  determine  ad- 
■?ene  claims  to  realty  arising  from  void  tax- 
sale  certificates  held  by  the  county,  charging 
plaiotiS  with  seeking  to  avoid  taxes  justly 
chargeable,  without  alleging  in  any  manner 
how  or  why  they  were  so  chargeable,  or  any 
facts  showing  any  attempted  assessment  of 
any  kind,  was  wholly  insufflclent  for  any  do- 
feusive  purpose  whatever. 

G.  Although  the  manner  of  instituting  a  suit 
to  remove  a  cloud  upon  the  title  to  real  prop- 
entr  and  a  suit  to  determine  adverse  claims 
thereto  is  different,  it  being  necessary  to  set 
out  in  the  complaint  in  the  former  the  nature 
of  defendant's  claim,  whereas  In  the  latter  it 
is  only  necessary  to  allege  that  defendant 
claims  an  adverse  iuterest,  and  call  upon  him 
to  set  it  forth,  the  relief  sought  in  both  snlts 
is  Identicat;  and  hence,  in  an  action  to  deter- 
mine adverse  claims,  wherein  defendant  de- 
clined to  disclose  the  nature  of  its  claim,  com- 
plainant's reply,  disclo^iug  that  the  adverse 
claim  complained  of  was  a  technical  cloud  on 
the  title,  did  not  constitute  such  a  departure  as 
would  require  the  suit  to  be  dismissed,  but  the 
court,  having  jurisdiction  of  the  subpect-mat- 
ter,  would  decree  such  relief  as  plaintiff  would 
have  been  entitled  to,  had  the  suit  been  a  tech- 
nical suit  to  remove  a  cloud. 

Appeal  from  circuit  court,  Clackamas  coun- 
ty; Thos.  A.  McBride,  Judge. 

Suit  by  Charles  B,  Moores  against  Clack- 
amns  coun^.  From  a  judgment  la  favor 
of  ^Intlff,  def^dant  appeals.  Affirmed. 

Tills  salt,  as  revealed  by  the  complaint. 
Is  brotiffht  to  determine  a  conflicting  or  ad- 
T«se  dalm  to  realty.  It  is  alleged  that 
plaintiff  Is  the  owner  in  fee  simple  of  the 
real  property  In  controTersy,  consisting  of 


certain  blocks  and  lots  In  Sllnthom  addlthn 
to  the  city  of  Portland,  and  that  defendant 
claims  some  right,  title,  estate,  or  Interest 
therein  advme  to  the  title  and  intnest  of 
the  plaintiff;  that  said  claim  is  nnlawfld 
and  wrongful  and  without  right,  by  reason 
whereof  plaintiff  Is  greatly  embarrassed  la 
the  free  use,  enjoyment,  and  disposition  of 
the  properly;  that  he  Is  nnable  to  state  folly 
the  nature  of  said  adverse  and  conflicting 
claim,  and  prays  that  defendant  be  required 
to  set  It  up,  etc  The  answer  "denies  that 
the  defendant  dalms  some  tlgbt,  title,  cUhn, 
or  Interest  in  or  to  the  premises  described 
in  the  complaint,  or  any  part  thereof,  except 
as  hor^nafter  stated.  D«iles  that  d^end- 
anVa  dalm  Is  nnlawfal,  wrongful,  or  with- 
out right  Defendant,  further  answolng, 
alleges  that  the  idahitlff  has  failed  and  re- 
fuses to  pay  any  part  of  the  state,  coon^, 
and  school  taxes  jnsdy  cbargeaUe  i^nit 
the  pranlBCB  described  In  the  complaint  for 
the  years  1882,  1893.  amoiontlng  to  ¥906^  $1,- 
358.27,  and,  althoivh  no  act  has  falthoto 
been  done  1^  defendant  to  enforce  collee- 
tlon  thereof,  the  plaintiff  now  seeks  by  this 
suit  to  quiet  title  solely  for  the  purpose  of 
avoiding  such  taxes,  and  contrary  to  equity 
and  good  consclmoe."  Whereupon  the  idalu- 
tlff  replied,  doiylng  the  said  affirmative  al- 
legations, and  setting  up  affirmatively  that 
he  derived  his.  title  from  the  Oregon  I^nd 
Company;  that  said  company  on  Jamuu7 
10,  1891,  conv^ed  the  inemises  In  contro- 
versy, with  other  premises,  to  one  H.  P.  Mo 
Nary,  as  trustee  fOr  plaintiff  and  ottien, 
who  owned  the  same  in  common;  that  sub- 
sequently, to  wit;  on  June  3,  18^.  the  wbde 
of  said  premises  wore  partitioned  by  decree 
of  the  circuit  court  of  the  state  of  Or^on 
for  Clackamas  county,  duly  made  and  ren- 
dered, and  the  realty  In  the  complaint  here- 
in described  set  apart  to  plaintiff  In  sevo^ 
alty;  that  In  the  year  1892  the  assessor  of 
Clackamas  county  assessed  the  whole  of  said 
premises,  then  belonging  to  and  standing  In 
the  name  of  H.  P.  McNary  as  troatee  tor 
Irialntlff  and  other  persons,  to  the  Oregon 
Land  Company,  and  that  such  subsequent 
proceedings  vrere  had  in  an  effort  to  coUeet 
a  tax  thereon  that  the  whole  of  said  prem- 
ises, including  the  realty  ct  plaintiff,  vas 
sold  to  the  defendant  'by  the  sheriff  to  sat- 
is^ such  pretended  tax,  who  on  August  8, 
1893,  issued  a  certlflcate  of  sucOi  sale;  aad 
that,  since  the  Issuance  thereof,  defendant- 
has  been  asserting  a  claim  of  rifl^t  and  title 
under  It  antagonistic  to  plalnUff's  tide.  Sim- 
ilar facts  are  set  up  touching  an  attempted 
assessmait  tar  the  year  1893,  whereby  an 
alleged  tax  of  f 1.858.27  was  levied,  and  tbt 
whole  of  the  premises  again  sold  and  bid 
In  by  the  coun^,  and  a  like  certlflcate  issned 
to  it.   Hie  d^oidant  declining  to  ofltf  any 
evidence  at  the  trial  to  substantiate  the  af- 
flnnative  allegations  of  Its  answer,  the  idabi- 
tlff  Introduced  evidence  tOiowlng  that  for  the 
years  named  all  unsold  lots  In' said  MlDtborn 
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addition  were  assessed  In  gross  to  tbe  Ore- 
gon Land  Company,  followed  by  proceed' 
lags  terminating  In  tbe  Issuance  of  the  sher- 
llTs  cratlflcates  of  sale  to  the  defendant 
Tbe  decree  was  In  accordance  with  the 
prayer  of  the  complaini;  and  tbe  defendant 
appeals. 

D.  a  Latourette  and  Harrison  Allen,  Dlst 
Atty^  for  appellant.  W.  T.  Slat».  tot  re- 
spondCTt 

WOLYtlRTON,  3.  (after  stating  the  facts). 
It  is  conceded  by  counsel  for  defendant  that 
tbe  assessment  forming  tbe  basis  of  the  ceiS 
tlfleates  of  tax  sales  against  which  the  plain- 
tiff Is  Invoking  the  remedial  arm  of  equi- 
table Jurisdiction  is  void  and  wholly  Insuffi- 
cient upon  which  to  base  a  tax  sale,  tbe 
cardinal  contention  being  that  no  suit  'can 
be  maintained  against  a  county  to  avoid  the 
payment  of  taxes.  But  this  is  not  a  suit 
of  that  nature.  Tbe  purpose  of  plaintiff  is 
to  get  rid  of  these  sberlfTs  certificates  of 
sale,  which  he  claims  are  void,  not  on  their 
face,  but  under  the  facta  alleged  and  de- 
veloped by  the  evidence.  In  the  case  of 
Trust  Co.  V.  Aylsworth  (Or.)  66  Pac.  276, 
irhere  tbe  assessment  was  not  merely  Irreg- 
ular, but  wholly  void.  It  was  held  that  a 
subsequent  owner  was  entltied  to  maintain 
a  suit  to  remove  a  cloud  created  by  the  cer- 
tificate ot  the  sherlCF  based  upon  void  tax 
Iffoceedinga.  So,  lo  Hughes  v.  Linn  Co.,  37 
Or.  111.  60  Pae.  843,  It  was  held  that  plain- 
tiff had  a  remedy  against  the  county  to  en- 
join the  aiforcement  of  a  void  process  for 
taxes  assessed  against  the  former  owner,  be- 
ing a  warrant  In  the  hands  of  the  sheriff, 
under  which  he  was  threatening  to  levy  upon 
and  sell  tbe  property  against  which  the  al- 
leged assessment  was  made,  upon  the  ground 
that  the  sale  and  consequent  farther  pro- 
ceedings would  becloud  tbe  ptalntifTs  tltie. 
Wltiiln  these  authorities.,  plaintiff  la  not  with- 
out a  remedy. 

This  brings  us  to  defendant's  next  conten- 
tion,—that  plaintiff's  remedy,  if  be  had  any, 
was  by  a  suit  to  remove  a  cloud,  and  not  to 
quiet  title  or  determine  an  adverse  Interest 
We  have  said,  as  It  respects  the  manner  of 
mstltuting  the  proceeding,  that  a  suit  to  re- 
move a  cloud  and  one  to  quiet  title  are  essen- 
tially different   By  the  former,  a  plaintiff 

required  to  set  up  the  nature  and  purpose 
of  defendant's  claim,  or  pretended  muni- 
ment so  far  as  he  la  able,  following  It  with 
the  statement  of  such  facts  and  circumstan- 
ces respecting  it  as  will  Indicate  its  Invalld- 
Ity,  and  thereby  show  his  right  to  have  It 
removed  as  a  cloud  (Teal  v.  Collins,  9  Or. 
89);  while  In  the  latter  it  is  only  necessary 
for  tbe  pleader,  after  the  necessary  aver- 
ments of  title  and  possession,  to  allege  that 
defendant  claims  an  adverse  interest  or  es- 
tate, and  call  upon  him  to  set  It  forth  (Zum- 
walt  V.  Madden,  23  Or.  185,  31  Pac.  400; 
O'Uara  v.  Parker,  27  Or.  156,  30  Pac.  1004; 


Goldsmith  t.  OlUiland  £G.  0.]  22  Fed.  865). 
Tbe  statute  Is  an  enla^ement  of  the  equi- 
table remedy,  so  that  the  party  in  posses- 
sion, or,  under  the  recent  amendment  (Sess. 
Laws  1899,  p.  227),  wbere  no  other  person  is 
In  {Hjssesalon,  may  Invoke  It  without  waiting 
for  bts  possesslm  to  be  dlatnrbed  by  legal 
proceedings,  or  successive  or  any  Judgments 
In  ejectment  to  be  given  In  his  favor,  as  he 
was  required  to  do  at  common  law;  and  it 
affords  efficient  r^ef  against  a  void  Instm- 
ment  or  proceeding  so  apparent  on  its  face 
that  no  Intrinsic  evidence  is  necessary  to 
show  Its  invalidity,  or  where  the  Instrument 
or  proceeding  Is  not  thus  void,  but  the«party 
claiming  under  It  in  order  to  enfoi%e  It 
must  necessarily  offer  evidence  which  will 
Inevitably  show  Its  invalidity  and  destroy  its 
eqt^ty.  6  Am.  &  Eng.  Enc.  Law  (2d  Ei.) 
168;  Ellis  V.  Ealhwad  Co.,  77  Wis.  114,  45 
K.  W.  811.  Without  the  statute,  such  an  In- 
strumoit  or  proceeding  was  held  not  to  con- 
stitute a  cloud  because  of  Its  Invalidity, 
either  apparent  or  necessarily  required  to 
be  disclosed  before  it  could  be  utilized  to  the 
Injory  of  complainant,  although  it  may  in 
fact  operate  to  his  annoyance  and  positive 
detriment  and  prejudice.  Sperry  v.  City  of 
Albhia,  17  Or.  481,  21  Pac.  453;  3  Pom.  Eq. 
Jur.  (2d  Kd.)  {  1309.  Now,  In  many  in- 
stances it  is  undoubtedly  true  that  the  ob- 
ject to  be  obtained  may  be  accomplished  by 
the  adoption  of  either  remedy.  In  one  case 
tbe  plaintiff  sets  up  the  facts  showing  the 
cloud  and  Its  invalidity,  while  In  the  other 
he  calls  upon  the  defendant  to  set  up  the 
character  and  nature  of  his  claim,  that  it 
may  be  adjudicated  upon  and  its  legal  effect 
determined,  and  thereby  have  the  plalntifTs 
title  quieted.  Tbe  plaintiff  has  preferred  the 
latter  mode  of  procedure  in  the  present  in- 
stance. The  defendant  by  answer  denies 
that  It  daims  any  right  title,  or  interest  in 
the  premises,  except  as  subsequently  alleged, 
or  that  Its  claim  la  unlawful,  wrongful,  or 
without  right  and  then  alleges  that  plaintiff 
has  failed  to  pay  certain  taxes  Justly  charge- 
able against  the  said  premises;  and,  al- 
though no  act  has  hitherto  been  done  by 
defendant  to  enforce  the  collection  thereof, 
plaintiff  now  seeks  to  quiet  title  solely  for 
the  purpose  of  avoiding  such  taxes.  It 
seems  to  be  Insisted  that  the  answer  Is  a 
disclaimer  on  the  part  of  the  county,  but  It 
cannot  be  so  treated.  A  disclaimer  consists 
in  a  denial  of  the  insistence  upon  any  claim 
or  right  In  the  thing  demanded,  and  a  renun- 
ciation of  all  claim  thereto.  1  Beach,  Mod. 
Kq.  Prae.  S  281.  A  party  may  Interpose  an 
answer  and  disclaimer  in  the  same  suit  but 
each  must  refer  to  a  separate  and  distinct 
part  of  the  complaint  and  may  not  be  di- 
rected to  the  same  matter,  as  they  would  be 
Inconsistent  and  the  disclaimer  would  then 
be  paramount.  Id.  Defendant  denies  "ex- 
cept as  hereinafter  stated,"  so  that  there  Is 
no  absolute  disclaimer,  such  as  the  rules 
touching  the  plea  require.  By  the  affirma- 
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tire  matter  Id  tbe  answer,  plaintiff  la  char^ 
ged  with  aeeklng  to  avoid  taxes  Justly 
chargeable,  not  pretending,  boweTer,  to  al- 
lege In  any  manner  how  or  why  they  are 
Justly  diargeable;  nor  are  facts  alleged 
showing  any  attempted  assessment  of  any 
kind,  presumably  relying  upon  the  simple 
fact  that  taxes  have  not  been  paid  npon  the 
realty  for  the  years  named,  and  that  It 
could  make  no  difference  whether  they  bad 
been  legally  levied  or  not  It  Is  wholly  In* 
snfilcient  for  any  defensive  purpose,  and 
might  have  been  slrlcken  out  on  motion  or 
disregarded,  which  left  the  denials  to  deal 
wlth.'and  these  were  probably  Inaofflclent  to 
put  the  plaintiff  to  the  proof  that  defendant 
was  In  fact  claiming  some  title,  estate,  or 
Interest  adverse  to  the  plaintiff's  title  or  es- 
tate, except  It  might  be  to  entitle  him  to 
costs;  but  before  proceeding  to  trial  be  set 
np  the  matter  he  was  entitled  to  prove  If  a 
fall  answer  had  been  Interposed  by  way  of 
reply,  and  then  estobllshed  It  by  prt^er 
proof.  Tbe  facts  show  that  defendant  was 
asserting  a  right  or  claim  adversely  and 
injurious  to  the  title  of  the  plaintiff,  and 
without  legal  right  or  authority,  its  denials 
nevertheless  to  the  contrary.  The  reply 
may  not  have  been  necessary,  but  It  was  not 
Interposed;  nor  can  it  be  so  construed,  with 
a  view  to  obtaining  relief  different  from  that 
sought  by  the  complaint,  or  to  let  In  dlff^ 
ent  proof,  and  therefore  does  not  constitute 
a.  departure.  It  merely  sets  up  matters ' 
which  the  defendant  was  called  upon  to  dls* 
close,  but  declined  to  do  after  making  such 
denials  as  put  the  plaintiff  to  proof  of  bis 
case.  This  test  may  be  applied:  Suppose 
the  defendant  bad  set  up  tbe  matter.  Instead 
of  tbe  plaintiff,  and  it  was  admitted  to  be . 
true;  could  plaintiff  have  recovered  In  this 
suit,  or  would  he  have  been  remitted  to  a 
technical  suit  to  reipove  a  cloud?  The  rem- 
edies are  so  near  of  kin  that  the  plaintiff 
has  his  choice  which  to  adopt  If  he  wishes 
to  proceed  as  for  a  removal  of  a  cloud,  bis 
complaint  must  disclose  such  a  state  of  facts 
88  will  reveal  the  CTlstence  thereof,  under 
the  authorities;  but  If  he  proceeds  under 
the  statute  to  determine  an  adverse  claim, 
bis  complaint  must  show  a  cause  on  that 
theory,  and  tbe  defendant  must  disclose  bis 
claim  or  Interest  and.  If  it  consists  In  a 
technical  cloud  npon  plaintiff's  title,  we  see 
no  reason  why  he  should  go  out  of  court  and 
begin  anewr  when  it  Is  shown  that  he  has  a 
clear  right  to  relief,  and  a  court  of  equlti^ 
bas  Jurisdiction  of  tbe  subject-matter.  The 
relief  Is  tbe  same  In  either  event  which  Is 
that  tbe  plaintiff's  title  be  cleared  of  the 
Incnmbraace  or  quieted.  The  decree  In  this 
case  shoold  simply  restrain  the  defendant 
from  the  assertion  of  any  claim,  right  or 
title  under  and  by  virtue  of  the  certlflcates 
of  sale  aud  tbe  tax  proceedings  upon  which 
tbey  are  founded.  We  do  not  desire  to  be 
understood  as  enjoining  the  county  from  as- 
serting its  rlgbtf  If  It  has  any,  to  assess  • 


BEPORT&B.  <Dr. 

valid  tax  against  tliese  premlsM  tna  collect 

It 

These  considerations  afSrm  tbe  decree  et 
tbe  court  below,  and  It  Is  so  wdeted. 


(48  Or.  MO) 

PATTERSON  T.  PATTERSON  et  iL 

.(Suprems  Court  of  Oregon.   Feb.  10,  1908:) 

PLBADINQ—  RULB  OF  OONSTRQCTION  —  TAIL. 
VRB  TO  OBJECT  OR  DEMUR^INSUPFICIENT 
STATEMENT  OF  CAUSE  OF  ACTION-INFER- 
BNCB8  AFTER  VERDICT— DEFECT  OURBD  BT 
VERDICT. 

1.  Under  Hill's  Ann.  Lews  Or.  |  S4.  provid* 
tag  that  in  tbe  censtmction  of  s  pleading  its 
allegatious  shall  be  liberally  construed,  witb 
a  view  to  substfmtlal  justice,  if  the  sofflciencj 
of-  a  pleading  has  not  been  challeoged  by  mo> 
tioD  or  demurrer,  bat  la  drawo  in  qnestloa  up- 
on t*>e  admission  of  evidence,  the  alleffaUom 
of  t:  -.  'complaint  and  reply.  If  not  repugnant 
will  be  construed  in  pari  materia,  for  the  pur- 
pose of  dsterminlng  tbe  tm*  inteut  of  the 
pleader. 

2.  In  an  action  against  two  nalwrs  of  a 

note,  wherdn  one  of  the  defendants  claimed 
to  have  signed  the  note  as  security,  and  that 
plaintiff,  knowing  this  fact,  had  paid  the  not* 
for  the  benefit  of  tbe  other  defendant,  who 
was  plaintiff's  husband,  plaintiff  admined  la 
her  reply  that  she  "did  purchase  said  note, 
and  pay  the  balance  due  tbereon  •  *  • 
with  ner  own  fands,  and  took  an  assignment 
of  the  same."  Held,  that  the  pleading  being 
liberally  construed,  as  required  by  Hill  ■  Ana. 
Laws  Or.  |  Si,  In  the  absence  of  any  dunurrer 
or  motion  challengloff  it  It  was  reasonably  in- 
ferable therefrom  that  plaintiff  intended  to 
state  that  In  cooElderation  of  the  payment  of 
the'  note.  It  was  assigned  to  her,  and  that  she 
was  the  owner  and  bolder  thereof. 

8.  If  tbe  averment  of  payment  of  the  note 
by  plaintiff  bi  her  reply  amounted  to  a  de- 
fective statement  of  the  facts  constitodBg  her 
cause  of  action,  no  objection  being  taken  hf 
motion  or  demurrer  to  Its  suffldency,  eveiy 
reasonable  inference  should  be  invoked,  and 
every  legitimate  inteodmunt  indulged  In  iti 
aid  when  supported  by  a  verdict. 

4.  Upon  the  theory  that  the  defect  In  Aa 
plaintltTs  reply  was  a  defect  In  the  statement 
of  facts,  no  objection  having  been  taken,  it 
was  necesaarUy  cured  by  a  ve^ct  fw  plalSf 
tiff. 

Appeal  from  circuit  court;  Marl<m  coontyi 
Gea  H.  Burnett  Judge. 

Action  by  Harriet  Psttmcm  against  John 
Patterson  and  M.  L,  ChambeHln.  From  a 
Judgment  In  favor  of  defendants  entered  oB 
the  pleadings  after  a  verdlfit  for  plaintiff, 
plaintiff  appeals.  Revefsed. 

This  Is  an  action  to  recover  on  a  promiS' 
sory  note  executed  by  the  defendants,  John 
Patterson  and  M.  L,  Chamb^Un,  to  the  Cap- 
ital National  Bank  of  Salem,  Or.,  June  80. 
1892,  for  the  sum  of  $239.20,  payable  on  de- 
mand, with  lnta«st  at  the  rate  of  10  per 
cent  per  annum,  and  alleged  to  have  been 
assigned  by  said  bank  to  plaintiff,  who 
claims  to  be  the  owner  and  holder  thereof, 
and  that  no  part  of  the  aame  baa  been  paid, 
except  certain  speclSed  sums.  Tbe  answet 
denies  tbe  material  allegations  of  the  com- 
plaint and,  for  a  sefmrate  defense,  avos 
that  the  remainder  due  on  said  note  was 
paid  to  the  bank  March  4,  1893.  For  «  fu^ 
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tber  detense,  tt  Is  alleged  Uutt  Gbamberlln 
signed  said  note  as  niret;  0DI7;  tbat  the 
defendant  Patterson  lndiu«d  tlie  plaintiff, 
vbo  is  his  wife,  to  take  up  and  pay  off  tbe 
note  In  question;  that  she  well  knew  said 
note  was  given  for  ber  busband's  debt;  and 
tbat  Cbamberlto  was  only  an  accommoda* 
tlon  maker.  The  answw  contains  other  de- 
fenses, a  statement  of  which  Is  not  neces- 
sary to  the  decMon.  The  reply  denies  the 
aUegatioQS  of  new  matter  in  the  anawer, 
and  contains  the  following  concession:  "But 
phUntltt  admits  and  arers  tiiat  she  did  on 
said  4th  day  of  March,  1893,  purchase  said 
note,  and  pay  the  balance  doe  thereon  to  the 
said  Capital.  National  Bank  with  her  own 
funds,  and  took  an  assignment  of  the  same." 
At  the  trial  of  the  Issues  thus  Johied  the 
Jury  found  for  plaintiff  In  the  Sum  of  $^7.- 
Ifi,  whneiqKm  defendants*  counsel  moved 
tbe  court  for  judgment  on  the  pleadings,  on 
the  gronnd  that  plaintiff  bad  admitted  ttiere- 
In  tbat  said  note  had  traen  fully  paid  her 
to  said  bank,  which  motion  having  been  sus- 
tained, the  action  was  dismissed,  and  plain- 
tiff appeals. 

Bonham  &  Martin,  for  appellant  W.  H. 
Holmes,  for  respondoits. 

MOORE.  J.  (after  stating  tbe  facts).  The 
question  to  be  considered  Is  whether  the  ad- 
mleslmi  in  the  r^ly  that  plaintiff  purchased 
the  note  and  paid  the  remainder  due  there* 
on  overcomes  the  allegation  of  the  asslgn- 
ment  of  tbe  instrument  as  stated  In  the  com- 
plaint and  reply,  thereby  defeating  the  rlgbt 
of  action.  It  is  argued  by  plaintiff's  counsel 
that,  tbe  allegations  of  tbe  reply  not  having 
been  assailed  by  motion  or  challenged  by 
demurrer,  tbe  verdict  aided  any  defective 
statement  In  tbeir  pleadings,  and,  this  being 
BO,  the  court  erred  In  setting  aside  tbe  ver- 
dict and  dismissing  tbe  action.  Defendants' 
counsel  insist,  however,  tbat  the  pleadings 
should  be  construed  most  strongly  against 
the  pleader,  and,  the  plaintiff  having  ad- 
mitted In  the  reply  that  she  paid  the  note, 
the  averment  shows  tbat  tbe  instrument  was 
thereby  discharged,  and  hence  no  error  was 
committed  as  alleged. 

Tbe  statute  provides  that  In  the  construc- 
tion of  a  pleading.  Cor  tiie  purpose  of  de- 
termining Its  effect.  Its  allegations  shall  be 
liberally  construed,  with  a  view  of  substan- 
tial Justice  between  the  parties.  Hill's  Ann. 
Laws  Or.  S  S4.  In  Stewart  v.  Balderston, 
10  Kan.  131.  under  a  similar  statute  (Comp. 
Laws  Kan.  1879,  p.  617,  i  115).  Mr.  Justice 
Valentine,  speaking  for  the  court,  in  con- 
struing the  allegations  of  a  pleading,  says: 
"But  when  tbe  prt^r  motions  have  been 
made  to  require  the  adverse  party  to  so 
amend  his  defective  pleading  as  to  make  it 
deflnite,  certain,  correct,  and  formal,  there- 
by giving  the  adverse  party  notice  wherein 
bis  pleading  Is  detective.  Informal,  or  in- 
sufficient, and  where  the  adverse  party  then 


refuses  to  amend  his  defective  pleading,  re- 
sists the  motions  to  have  It  amended,  and 
has  the  motions  overruled  1^  tbe  conrt,  the 
most  rigid  rule  of  the  common  law  should 
prevail.  No  statement  of  fact  In  the  plead- 
ing which  the  motions  reached  should  then 
be  taken  as  true,  unless  well  pleaded;  and. 
If  any  such  statemoit  would  bear  different 
constructions,  the  party  demurring  should  be 
allowed  to  adopt  any  one  of  such  construc- 
tions which  he  should  cbowe.  The  old  rule 
of  the  common  law  tiiat  'everything  should 
be  taken  the  mote  stroi^;ly  against  the  party 
pleading.'  although  It  can  seldom  have  ap- 
plication under  our  code  practice,  should 
then  prevail.  After  a  party  has  received  full 
notice  that  his  pleading  Is  defectlTe  in  some 
particular,  and  has  been  asked  to  correct  It, 
It  is  his  fanlt  If  it  still  remains  defective  in 
such  particular;  and  he  Is  the  one  who  should 
suffer  on  account  of  such  defective  pleading, 
and  not  the  other  party."  It  has  be^  held 
in  this  state  that  when  the  sufficiency  of  a 
pleading  Is  challenged  by  motion  or  demur- 
rer, and  the  action  of  the  court  In  passing 
nptm  the  objection  thus  Interposed  Is  not 
waived  by  answering  over,  tbe  allegations 
of  the  complaint  answer,  or  reply  thus  as- 
sailed are  to  be  construed  most  strictly 
against  the  pleader.  Pursel  v.  Deal,  16  Or. 
295.  18  Pac.  461;  Kobn  v.  Hlnsbaw,  17  Or. 
308,  20  Pac.  629.  A  different  conclusion, 
however,  seems  to  have  been  reached  in 
Jackson  v.  Jackson.  17  Or.  110,  19  Pac.  847. 
Whatever  the  rule  may  be  in  respect  to  the 
Interpretation  of  a  pleading  when  assailed 
by  motion  or  demurrer,  and  the  action  of  tbe 
coiu*t  In  deciding  the  issue  of  law  thus  In- 
volved has  not  been  waived  by  tbe  d^eated 
party,  it  is  settied  In  this  state,  by  repeat- 
ed adjudications  upon  tbe  subject  that  If 
the  sufficiency  of  a  pleading  has  not  been 
(Hiallenged  In  tbe  manner  indicated,  but  Is 
drawn  in  question  upon  the  admission  of 
evidence,  a  liberal  construction  of  tbe  allega- 
tions of  fact  will  be  adopted.  Specht  v.  AI^ 
len,  12  Or.  117,  6  Pac.  494;  City  of  Baker 
City  V.  Murphy,  30  Or.  405,  42  Pac.  133,  35 
L.  R.  A.  88:  Chan  Sing  v.  City  of  Portland, 
37  Or.  68.  60  Pac.  718;  Railway  Co.  v.  Nos- 
ier, 37  Or.  299.  60  Pac.  904;  Cederson  v. 
Navigation  Co.,  38  Or.  343,  62  Pac.  637,  68 
Pac.  763;  Oregon  &  C.  R.  Co.  v.  Jackson 
Co.,  88  Or.  589,  64  Pac.  307,  65  Pac.  369; 
Mellott  V.  Downing  (Or.)  64  Pac.  393;  Greecy 
V.  Joy  (Or.)  86  Pac.  205.  No  objection  hav- 
ing been  taken  to  the  reply.  Its  allegations 
will  be  liberally  construed,  for  the  purpose 
of  determining  Its  effect,  with  a  view  of  sub- 
stantial Justice  between  the  parties;  and  the 
allegations  of  the  complaint  and  of  tbe  re- 
ply, not  being  repugnant,  will  be  construed 
in  pari  mato'la,  for  the  purpose  of  ascer- 
taining tbe  Intent  of  the  pleads.  Lavery 
V.  Arnold,  38  Or.  84,  57  Pac.  906.  58  Pac. 
524;  Cederson  v.  Navigation  Co..  supra; 
Mayes  v.  Stephens,  38  Or.  512.  63  Pac.  760. 
64  Pac.  819.   And  observing  these  rules  of 
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Interpretation,  we  thinfe  It  reasonaWy  In- 
ferable from  plaintiff's  pleadings  that  ebe 
Intended  to  state  that,  in  consideration  of 
tbe  payment  of  the  remainder  due  on  the 
note.  It  was  assigned  to  ber  by  the  bank, 
and  that  she  was  the  ovner  and  holder 
thereof.  If  ft  be  assnmed,  however,  that  the 
aTerment  of  payment  of  the  note  by  the 
plaintiff,  as  alleged  In  the  reply,  is  a  defec- 
tlve  statement  of  the  facts  constituting  the 
cause  of  action,  the  rule  Is  well  settled  in 
this  state  that,  where  no  objection  by  mo- 
tion or  demurrer  Is  made  to  the  sufficiency 
of  a  pleading,  every  reasonable  inference 
will  be  Invoked  and  every  legitimate  Intend- 
ment Indulged  in  its  aid  when  supported  by 
a  verdict.  Thus,  In  Miller  v.  Hlrschberg,  27 
Or.  522,  40  Pac.  606,  Mr.  Chief  Justice  Bean, 
speaking  upon  this  subject,  says:  "No  ob- 
jection was  made  to  the  sufficiency  of  the 
reply  by  demurrer  or  otherwise,  and  we 
think  It  comes  too  late  when  made  for  the 
first  time  by  motion  for  Judgment  notwith- 
standing the  findings  of  the  referee.  It 
avers  that  the  settlement  alleged  In  the  an- 
swer did  not  Include  the  claim  upon  which 
this  action  is  founded,  or  any  part  thereof, 
or  have  any  reference  thereto;  and  while 
it  may  have  been  defective  In  not  setting 
forth  fully  tbe  fraud,  error,  or  mistake  re- 
lied vpoa  to  surcharge  or  falsify  the  settle- 
ment we  are  not  trying  the  question  on  de- 
murrer, but  considering  the  sufficiency  of 
the  pleading  after  verdict.  In  such  case  It 
is  entitled  to  the  benefit  of  every  reasona- 
ble Inference  and  intendment  in  support  of 
the  Judgment,  and  will  not  be  held  Insuffi- 
cient for  a  mere  defective  statement"  In 
Houghton  T.  Beck,  9  Or.  326,  It  was  held 
that  a  defect  In  a  pleading,  whether  of  sub- 
stance or  form,  which  would  have  been  fatal 
on  demurrer.  Is  cured  by  verdict  If  the  Is- 
sue Joined  be  snch  as  necessarily  required, 
on  the  trial,  proof  of  the  facts  defectively 
stated  or  omitted,  and  without  which  It  Is 
not  to  be  presumed  that  either  the  Judge 
would  direct  tbe  Jury  to  give,  or  that  the 
Jury  would  have  given,  the  verdict.  The 
rule  Is  settled  In  this  state  that  while  a 
verdict  will  never  supply  the  omission  of  a 
material  averment  it  will  aid  Informal  de- 
fects In  the  pleading  that  do  not  go  to  the 
gist  of  the  action,  NIcolal  v.  Krimbel,  29 
Or.  76,  and  notes,  43  Pac.  865;  Booth  v. 
Moody,  30  Or.  222,  46  Pac.  884;  Kimball 
Co.  V.  Redfleld.  33  Or.  292.  54  Pac.  216; 
Hargett  v.  Beardsley,  33  Or.  301,  54  Pac. 
203;  Foste  v.  Insurance  Co.,  34  Or.  125,  54 
Pac.  811;  Hannan  v.  Greenfield,  36  Or.  97, 
58  Pac.  888;  Savage  v.  Savage,  36  Or.  268, 
69  Pac.  461;  Chan  Sing  v.  City  of  Port- 
land, 37  Or.  68,  60  Pac.  718;  Railway  Co. 
V.  Nosier,  supra. 

If  it  be  assumed  that  there  was  a  defect 
in  the  statement  of  facts  in  the  reply,  no 
objection  thereto  having  been  taken,  the  ver- 
dict necessarHy  cured  it  and  hence  the  act 
«f  the  court  In  setting  aside  the  v«'dlct  and 


dismissing  the  action  ,  must  be  bdd  ainie- 

OUB. 

It  follows  from  tiiese  eonsIderatloDB  that 
the  Judgment  Is  reversed,  and  the  cause  re- 
manded for  such  further  ^ceedlngs  as 
may  be  necessary,  not  Incondst^t  vith  this 
opinion. 


(40  Or.  U<> 

GOHRES  T.  ILLINOIS  &  7.  GRAVEE*  MIN- 
ING CO. 

(Supreme  Court  of  Oregon.  Feb.  10, 1002.) 

MINING  LOCATION— EXCESS— ELECTION— DAM- 
AGES—PUEADINO— CONFESSION. 

1.  Where  a  mining  location  was  greatly  in 
excess  of  the  statutory  limit,  and  the  locator, 
on  attempting  to  sell  the  same,  discovered  that 
there  was  an  eieees,  and  pi-ocured  a  third  per- 
son to  locate  a  certain  part  of  tbe  origiunl 
tract  in  his  own  name  for  the  pnrpose  of  mak- 
ii^  a  conveyance,  such  action  was  an  aBsertion 
as  to  where  the  excess  in  the  original  loca- 
tion lay,  so  that,  on  its  appearing  that  tbe  lo- 
cation by  BQch  third  person  was  void,  a  subae- 
quent  locator  was  entitled  to  claim  that  pot^ 
tion  of  the  original  location  as  excess. 

2.  Hill's  Ann.  Laws,  ft  249,  subds.  1,  2,  pro- 
vide that  where  the  defendant  has  failed  to 
answer  in  an  action  sounding  in  damages  or 
tort  the  defendant's  default  may  be  entered, 
and  the  court  proceed  to  assess  the  damages. 
By  section  404  this  provision  of  the  sutote  is 
made  applicable  to  suits  in  equity.  Tbe  peti- 
tion in  a  suit  for  an  injunction  alleged  that 
certain  damages  bad  already  accrued,  and 
prayed  a  recovery  therefor.  The  amount  of 
damage  was  not  denied  in  the  auawer.  Held, 
that  a  decree  for  the  full  amount  of  damage 
alleged  should  not  be  rendered,  but  that  the 
amount  of  damage  should  be  found  by  the 
court  on  evidence. 

Appeal  from  circuit  court  JoseiAlne  coun- 
ty; H.  K.  Haima,  Judge. 

Action  by  W.  J.  Gohres  against  the  Illinois 
&  Josephine  Gravel  Mining  Company.  From 
a  Judgment  in  favor  of  i^aintiff,  defendant 
appeals.   Modified  and  affirmed. 

Plaintiff,  as  a  citizen  of  the  United  States, 
claiming  to  be  the  locator,  owner,  and  en- 
titled to,  and  In  the  actual  possession  of,  t 
certain  placer  mine,  triangular  in  form,  de- 
scribed In  the  complaint  as  situated  about 
1%  miles  above  the  Junction  of  Josepbloe 
creek  and  Bllnols  river,  on  what  is  knowa 
as  "Mud  Plat"  adjoining  Day's  gulch,  hi 
Josephine  county,  commencing  at  a  mMin- 
ment  of  rock  on  the  west  bank  of  Josephine 
creek,  300  yards  below  the  month  of  Day's 
gulch,  running  thence  along  said  ere^  in  a 
northeasterly  direction  1,500  feet  to  a  monu- 
ment of  rock;  thence  in  a  northwesterlydirec- 
tion  600  feet  to  a  monument  of  rock;  thoice 
In  a  southwestwly  direction  1,600  feet  to  the 
place  of  beginning,— seeks  to  have  his  tifc 
quieted  as  against  certain  deeds  throagh 
which  defendant  claims  to  have  acquired  ti- 
tle from  Alex  George  and  W.  H.  Little,  as 
original  locators  of  the  locus  In  quo.  It  is 
alleged,  in  substance,  that  neither  George  n«" 
Little  ever  properly  located  said  mine,  or 
quired  any  interest  therein,  and  were  with- 
out right  or  authority  to  convey  tbe  same; 
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«iid  plaintiff  BeekB,  also,  to  restrain  defeDd- 
ant  from  diacbarglng  any  earth,  rock,  grar- 
«!,  or  otber  mining  dfibrls  upon  said  claim. 
Plaintiff  bad  a  decree  for  the  rell^  demand* 
«tf  In  the  trial  court,  and  the  defendant  ap- 
peals. 

H.  D.  Norton  and  Wheaton  &  Kallock,  for 
appelant  Robt  O.  Smith,  for  respondrait 

WOLVERTOJf,  J.  (after  stating  the  (acts). 
It  may  be  taken  as  conceded  that  plalntUTs  lo- 
cation of  the  claim  In  controversy  la  ralld  and 
sufllclent,  tmder  the  United  States  mining 
laws,  to  entitle  bim  to  possession,  and  to  maln- 
tahi  tbla  proceeding  to  restrain  defendant  from 
depositing  debris  from  Its  mine  therecm.  pro- 
Tided  the  claim  was  laid  upon  unappropriated 
public  lands.  The  defendant  claims  title 
through  William  H.  Little,  and  conteods  (1) 
that  Little  himself  acquired  title  and  Hgbt  of 
occupancy  dU'ect  from  the  goTemment;  and 
<2)  that  Alex  George  located  a  claim  com- 
prising, for  all  practical  purposes,  the  one 
in  dispute,  and  that  Little  acquired  title 
from  him.  and  conveyed  to  Alex  Watts,  who 
conveyed  to  the  defoidant  To  sustain  the 
first  COTitentlon,  defendant  produced  a  notice 
of  location  whereby  Little  claims  to  have 
located  on  the  day  of  Its  date,  October  8, 
18&i,  1,500  'linear  feet  of  placer-mining 
ground  upon  what  Is  known  as  "Mud  Flat," 
described  as  follows:  Commencing  at  a 
stake  Xo.  1  on  Josephine  creek,  running 
northeast  to  stake  No..  2,  750  feet;  from 
stake  No.  2,  running  northwest  to  stake  No. 
8,  600  £eet;  from  stake  No.  S  to  stake  No. 
4,  running  southwest  1,500  feet;  from  stake 
No.  4  to  stake  No.  5,  southeast  600  feet; 
from  stnkaNo.  &  to  stake  No.  1,  750  feet 
This  notice  was  filed  In  the  county  clerk's 
office  for  Josephine  county,  Or.,  October  10, 
18(M.  and  recorded  the  following  day.  The 
description,  computed  from  the  distances 
there  given,  would  convey  a  fraction  over  20 
acres.  Howew,  for  the  exact  determination 
of  the  amount  of  laud  claimed  to  be  compris- 
ed within  the  boundaries  designated  by  the 
Dotlee,  survey  was  made  upon  the  ground, 
and  a  plat  drawn  and  Introduced  In  evidence. 
Tbis  contains  a  description  as  follows:  Com- 
mencing at  Watts*  S.  E.  comer  (referring 
to  a  mining  claim),  running  thence  N.,  9^" 
.  20.43  chains;  thence  N.,  49"  40'  B..  20.tt4 
chains;  thence  S.,  20'  45'  E.,  7.93  chains; 
thence  S.,  4*  35'  W.,  6  chains;  thence  S., 
22^4'  W.,  11.82  chains;  thence  S.,  47%'  W., 
13.50,  to  the  place  of  beginning,— containing 
84.50  acres.  This  snrvey  Includes  substan- 
tlaUy  all  the  platnUrs  claim.  LItUe  testi- 
fies that  at  the  time  of  the  location  of  his 
claim,  in  1894,  he  estaUished  a  monument 
at  the  initial  point,  as  shown  by  the  surrey 
and  plat,  consisting  of  a  wooden  post  four 
w  five  inches  square  and  five  or  six  feet 
high,  and  a  like  monument  at  each  of  the 
corners  or'  pcdnts  of  diversion  from  a  right 
line,— five  In  all.   These  monuments  be  de- 


scribes on  the  plat  as  beginning  with  the 
Initial  point,  as  there  designated,  and  run- 
ning in  the  Inverse  order  of  the  survey,  as 
1  S.,  2  8.,  3  S.,  etc..  up  to  5  S.,  which,  he 
aeems  to  maintain,  is  the  Identical  order  of 
location  on  the  ground,  and  designated  In  his 
notice  of  location.  It  Is  readily  discernible, 
bowerer,  that  pie  description  In  the  notice 
of  location  and  the  one  exhibited  by  the  sur- 
vey are  so  dissimilar  that  they  would  never 
be  taken  one  for  the  other  without  a  positive 
declaration  that  they  were  the  same;  and 
even  then  (me  is  led  to  doubt  whether  the 
declaration  was  intended  to  be  taken  seri- 
ously. Taking  the  description  as  contained 
In  the  notice  of  location,  and  Mr.  Little's 
testimony  whereby  be  designates  the  Initial 
or  starting  point  for  setting  his  stakes  or  es- 
tablisbiqg  the  monuments  as  in  the  center 
of  the  line  bordering  upon  Joseptilne  creek. 
It  becomes  apparent  that  he  is  mistaken 
when  be  fixes  the  initial  monument  at  the 
extreme  8.  W.  comer  of  the  plat,  or,  as  oth- 
erwise designated,  at  Watts'  8.  Bl.  comer. 
Aside  from  this,  there  Is  evidence  in  the  rec- 
ord tending  strongly  to  show  that  In  189T 
Little  claimed  location  for  bis  monuments 
essentially  different  from  those,  now  desig- 
nated on  the  plat,  throwing  bis  claim  much 
further  to  the  north,  and  quite  beyond  the 
claim  of  plaintiff  according  to  positive  meas- 
urement So  that  from  the  manner  of  lo- 
cation, and  the  evidence  adduced  touching 
the  initial  point  there  remain.  In  any  event 
much  doubt  and  speculation  as  to  where 
tbe  excess  of  Little's  locatloo  should  be  set- 
tled. Where  an  excessive  locati(Ki  has  been 
made  through  mistake,  while  acting  in  good 
faith,  as  where  tbe  locator  sets  bis  stakes 
and  estimates  his  distances  without  chain 
or  compass,  it  Is  void  only  as  to  the  excess. 
This  ruie  Is  of  general  application,  except 
It  may  be,  where  tbe  excess  is  so  large  as  to 
give  rise  to  an  Inference  of  bad  faith.  1 
LIodL  Mines.  I  3G2;  Mining  Co.  v.  Rose^  114 
U.  S.  &7S,  5  Sup.  Ct  1035,  29  L.  Ed.  273; 
Mhilng  Co.  T.  Willis,  127  U.  S.  471.  8  Sup. 
Ct  1214.  32  L.  Kd.  172. 

Ascribing  to  Mr.  Little  an  honest  Inten- 
tiou  of  keeping  within  the  statute,  and  ac- 
quitting liim  of  any  purpose  of  locating  mors 
than  20  acres.  It  must  be  noted  that  he  frank- 
ly admits  tliat  his  location  was  excessive 
by  14.50  acres.  Indeed,  the  very  plat  made 
under  his  and  defendant's  direction,  and 
which  defendant  offers  in  evldraice,  proves 
It  He  became  aware  in  August  1S97.  if 
not  before,  that  his  location  was  excessive, 
and  that  be  could  not  convey  a  satisfactory 
title  to  the  whole.  One  Brown  was  trying 
at  that  time  to  effect  a  purchase  of  the 
claim,  with  others,  and  James  Stith  was 
engaged  In  bringing  about  the  sale;  but  In 
the  examination  thereof  they  discovered  that 
it  was  much  largo-  than  LUtie  was  entiUed 
to  purchase  from  the  government  and  so 
Informed  him,  whereupon  It  appears  that  he 
and  plaintiff  agreed  that  the  excess  should 


Digitized  by  Google 


668 


67  PACIFIC 


BEPORTBB. 


(Of. 


be  located  in  Alex  Geoi^'s  name,  and,  in 
pursuance  of  the  agreement,  plaintiff  wrote 
out  a  notice  of  location,  describing  the  claim, 
and  signed  George's  name  to  it  as  locator, 
and  his  own  as  witness.  Little  also  witness- 
ed the  document.  This  notice  was  filed  and 
recorded  at  the  Inatance  of  Little.  Very  soon 
afterwards,— August  7,  18G7,7-George  execut- 
ed a  deed  of  said  claim  to  Little.  On  the 
3d  of  NoT^ber,  1898,  plalntUf  perfected  bis 
locatl(Hi  and  was  In  possession,  but  it  was 
not  until  the  17th  that  LltUe  deeded  to 
Watts.  On  June  26,  1899,  Watts  conveyed 
to  the  defendant;  and  two  days  later  Little 
made  another  deed  for  the  premises  in  dis- 
pute, along  with  his  own  mine,  to  the  de- 
fendant, direct  In  reality,  George  never 
made  any  location  by  erecting  monimients, 
or  otherwise  designating  his  claim  so  that 
its  exterior  limits  might  be  traced  on  the 
ground.  The  simple  execution  of  the  notice 
In  the  manner  stated,  and  the  recording  of 
the  same,  were  all  that  was  done.  Little 
was  cognl2ant  of  all  this,  and  accepted  a 
deed  to  the  George  claim  as  though  there 
had  been  a  valid  location,  and  executed 
two  deeds  to  the  premises,  as  has  been  in- 
dicated,—c«ie  to  Watts,  and  the  other  to 
the  defendant,— covering  Geo^e's  pretended 
claim  by  the  description  adopted  In  the  pre- 
tended location.  By  these  acts  and  repre- 
sentations Little  has,  by  positive  assertion, 
unequivocally  indicated  where  the  excess  of 
the  original  location  was,  and  has  thereby 
precluded  himself  and  those  claiming  under 
him  from  shifting  It  to  another  segment 
thereof.  Such  acts  and  representations  were 
effective  to  render  that  certain  and  definite 
whlcb  was  before  existing  much  in  his  mind 
as  to  his  iH^mary  Intention,  In  the  absence 
of  a  discovery  <shaft  or  positive  designation 
of  bis  Initial  point  His  titie,  or  that  of  the 
defendant,  to  the  excess,  therefore,  is  entire- 
ly dependent  upon  George's  location;  and, 
as  ^e  made  none,  he  acquired  no  titie  to 
convey,  and  the  defendant  baa  acquired 
none.  The  plaintiff  would  seem  not  to  be 
altogether  blameless  in  bringing  about  the 
condition,  for  be  agreed  with  Llttie  to  locate 
the  claim  In  George's  name;  but  ^whatever 
understanding  or  agreement  he  might  have 
had  at  the  time.  It  was  not  consummated 
by  an  actual  or  valid  location,  and  he  sub- 
sequently, by  his  positive  act,  renounced  it 
This  he  did  by  malElng  a  location  of  his 
claim  almost  entirely  within  the  supposed 
boundaries  of  George's  pretended  location. 
Llttie  was  cognizant  of  this,  and  openly  ob- 
jected to  it,  but  he  subsequenUy  recognized 
its  validity  by  seeking  and  obtaining  plain- 
tiff's consrat  to  mine  upon  the  premises. 
This  was  done  through  the  agency  of  one 
Marston,  with  .whom  Little  was  working  In 
copartnership.  The  consent  was  obtained, 
however,  after  Llttie  bad  executed  his  deed 
to  Watts  of  the  pretended  George  claim;  but 
Marston  and  Little  at  that  time  had  Watts' 
claim  leased,  and  were  working  it,  and,  if 


Watts  was  claiming  undw  the  George  loca- 
tion, it  would  be  usdesB  to  seek  and  obtain 
the  permission  of  plaintiff  to  work  upon  Ids 
claim.  Watts  would  have  been  the  proper 
person  to  have  granted  the  permission.  The 
circumstance  goes  to  show  that  George's  lo- 
cation was  not  looked  upon  or  treated  sol' 
ously  at  that  time.  Defendant's  subsequent 
purchase  was  long  after  the  occurrence  of 
these  incidents,  and  whOe  plaintiff  was  in 
open  possession,  80  that  It  must  have  pur- 
chased with  notice  of  his  claim,  titie,  and 
right  of  possession.  The  question,  therefore, 
resolves  Itself  to  a  strict  legal  right,  depend* 
ent  upon  the  better  title;  and  plaintiff,  hsT- 
log  that,  must  prevail. 

It  Is  scarcely  controverted  that  defendant 
had  been  for  some  time  before  the  com- 
mencement of  this  suit  discharging  quao- 
tities  of  rock,  coarse  and  fine  gravel,  and 
other  debris  upon  the  mine  of  plaintiff.  Tbe 
deposit  by  some  of  the  witnesses  is  described 
as  covering  in  ext^t  about  two  acres  to  i 
depth  of  from  twdve  inches  to  five  or  six 
feet  Others  seem  to  think  It  la  much  less  in 
magnitude.  In  any  event  the  plaintiff  is 
tlUed  to  an  Injunction  restraining  the  de- 
fendant from  further  discharging  debris  and 
refuse  from  Its  mine  upon  his  premises. 
The  complaint  contains  an  all^ation,  in  ef- 
fect, that  the  discharge  of  such  debris  upon 
his  mining  claim  has  Impaired  Its  value, 
and  will  necessitate  great  expense  in  remov- 
ing tbe  same,  and  greatiy  Interferes  with 
plalntifTB'  mining  operations,  to  bis  damage 
in  the  sum  of  fSOO.  This  was  practically 
undented  by  the  answer,  for  which  reason 
the  court  below  treated  tbe  amount  of  dam- 
ages as  confessed  and  gave  a  decree  for 
9000  therefor;  being  the  full  Am  claimed. 
The  defendant  complains  of  the  decree  In 
this  particular,  and  assigns  error,  tt  Insists 
that  the  allegation  was  not  issuable,  and 
therefore  that  the  court  should  have  beard 
evidence,  and  determined  the  fact  of  dam- 
ages therefrom,  notwithstanding  the  allega- 
tion remained  unanswered.  Our  statute  pro- 
vides that,  where  the  defendant  has  failed 
to  answer  the  complaint  the  plaintiff  shall 
be  entitled  to  have  Judgment  against  blm 
for  the  amount  specified  In  the  summons 
In  an  action  arising  upon  contract  for  the 
recovery  of  money  or  damages  only,  bnt  In 
all  other  actions.  Including  those  sounding 
In  damages  or  tort,  as  opposed  to  an  action 
for  debt  if  no  answer  has  been  filed,  tbe 
clerk  shall,  upon  written  motion  of  the  plain- 
tiff, enter  the  default  of  defendant  and 
thereafter  the  plaintiff  may  apply  for  the 
relief  demanded  In  the  complaint;  and  In 
all  such  cases,  where  the  judgment  Is  ren- 
dered otherwise  than  on  verdict  in  favor  of 
the  plaintiff,  tbe  court  shall,  without  tbe 
Intervention  of  a  jury,  assess  tbe  damages 
which  he  shall  recover,  and  to  this  fsid  may 
hear  proof  Itself,  or  make  an  order  of  ref- 
erence to  take  and  report  tbe  testimony. 
Hill's  Ann.  Laws,  8  240,  subds.  1,  2.  HiI* 
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ts  applicable  as  trd!  to  mlts  In  equity.  Id. 
I  404.  We  tbinfc  tbe  scape,  splrtt,  and  pur- 
pose of  this  section  rendered  It  tncumbent 
upon  the  trial  court  to  hear  the  testimony 
and  proofs  ottered,  notwlttistandlnff  there 
seemed  to  be  a  confesBlon  of  the  amoimt  of 
damages  alleged,  and  determine  therefrom 
■what  amount  of  Injury  plaintiff  has  sustain- 
ed by  reason  ot  the  discharge  of  debris  and 
other  deposits  upon  his  claim.  We  hare, 
therefore,  cousldered  the  erfdHice  contained 
In  the  record  as  to  such  damages,  and  have 
conchidea  that  $100  Is  a  fair  estimate. 

The  decree  of  the  trial  court  will  therefore 
be  modified  In  this  respect  but  In  all  others 
afRrmed,  and  the  defendant  will  be  airerded 
Its  costs  and  dlsbiffsemrats  on  appeal. 


(HUtab,  218) 

WESTBRN  LOAN  &  SAY.  CO.  T.  BBRO 
et  nx. 

^preme  Court  of  Utah.   Feb.  7,  1902.) 

JL'DOMBNT— DEPAtTLT-EXCUSABLa  NBOLECT. 

Where,  before  plaintiff  had  replied  to  de- 
fesdants'  connterctatm,  the  cause  was  set  for 
trial  OQ  motion  of  defendaDtB,  withoat  notice 
to  plaintiff's  counsel,  who  resided  in  another 
CDODty.  and,  though  they  wrote  to  the  clerk  of 
court  several  times  to  ascertain  if  the  case  had 
been  set  aad  of  tbe  date,  he  did  not  anrwer 
until  after  judgment  was  entered,  plaintiff's 
failure  to  appear  at  the  time  set  for  trial  was 
excusable,  and  the  judgment  should  be  set 
aside,  under  Bev.  SL  1898,  S  3006,  proTidins 
that  a  party  may  be  relieved  of  a  judgment 
taken  agaiust  him  through  his  excusable  neg- 
lect 

Appeal  from  district  court.  Box  Elder  coun- 
ty; 0.  H.  Hart,  Judge. 

Action  by  the  Western  Loan  &  SaviDgs 
Company  against  Ludwig  H.  Berg  and  wife. 
From  a  judgment  for  defendants,  plaintiff 
appeals.  Reversed. 

Whlttemore  &  Price  and  W.  D.  Riter,  for 
appellant.  B.  H.  Jones,  for  respondents. 

BASKIX,  J.  l!he  appellant  made  a  mo* 
tlcHi,  In  the  court  bdow,  to  set  aside  the 
Jo^meut  rendered,  on  the  grounds,  among 
others,  that  the  plaintiff,  through  mistake.  In- 
advertence, surprise,  and  excusable  neglect, 
failed  to  appear  when  the  case  was  heard 
and  judgment  rendered  against  It.  on  the 
5th  day  of  December,  1900.  Hie  motion  was 
denied,  whereupon  IJie  plaintiff  took  excep- 
tion, and  afterwards  appealed  from  the  judg- 
ment One  of  the  errors  assigned  Is  the  re- 
ftual  to  grant  the  motion. 

It  appears  from  the  record  that  the  com- 
I^nt  was  filed  on  October  28,  1000;  that  an 
answer  and  counterclaim  was  filed  by  de- 
fendants on  tbe  7th  of  Xorember,  and  that 
on  the  23d  day  of  that  month  tbe  plaintifiT 
file^  a  reply,  denying  certain  material  allega- 
tions of  the  counterclahn;  that  on  the  24th 
of  November,  1900,  the  defendants,  by  leave 
of  tbe  court,  .filed  an  amended  counterclaim, 
and  on  November  30th  plaintiff  filed  a  reply 
to  the  amended  coonterclalm,  in  which  each 


and  every  allegation  thereof,  except  such  as 
were  admitted  or  alleged  in  the  complaint, 
was  denied.  Before  final  Issue  was  Joined 
by  filing  the  reply  to  the  amended  counter- 
claim, on  motion  of  Ricy  H.  Jones,  defend- 
ants' attwney,  the  caae,  on  November  9th, 
was  set  down  for  trial  on  December  5,  1900. 
Plaintiff's  attorneys  were  residents  of  a  dif- 
ferent county  than  that  In  which  the  case 
was  Instituted  and  was  pending,  and  neither 
of  them,  nor  the  plaintiff,  had  notice  of  aald 
motion,  and  were  absent  when  the  case  was 
set  down  for  trial,  and  were  not  afterwards 
notified  of  that  fact,  and  did  not  know  the 
fact  nntU  after  the  rendition  of  the  Judg- 
ment O.  S.  Price,  one  of  plaintlfTs  attor^ 
neye.  In  his  affidavit  says:  "That  the  att<nv 
neys  for  the  plaintiff  have  at  divers  times 
since  the  Ist  day  of  Decembo*,  1900,  written 
to  the  clerk  of  the  district  court  of  Box  El- 
der county  asking  that  the  above-named  case 
be  set  for  trial  on  the  18th  day  of  Decem- 
ber, 1900;  that  In  response  to  a  letter  writ- 
ten by  said  attorneys  on  December  10,  1900, 
to  the  said  clerk  of  the  said  court  said  at- 
torneys were  Infwmed  said  clerk  that  the 
case  had  been  set  for  December  &th,  and  on 
said  day  the  said  conrt  rendered  judgment 
against  the  above-named  plaintiff;  that  this 
was  tbe  first  notice  or  Intimation  that  the 
plaintiff  or  Ito  attorneys  ever  had  relative 
to  the  setting  of  said  case;  that  If  said  plain- 
tiff or  Its  attorneys  had  been  notified,  In  ac- 
cordance with  the  laws,  rules,  and  practice 
of  this  state,  they  would  have  appeared  to 
present  the  case  to  said  court  as  It  "was  the 
desire  of  said  plaintiff  and  Its  attorneys  at 
all  times  since  the  filing  of  said  suit  to  have 
the  same  disposed  of  during  the  month  of 
December." 

George  L.  Graehl,  the  clerk,  in  his  affidavit 
says  "that  he  is  the  clerk  of  the  district 
court  of  the  First  judicial  district  state  of 
Utah,  and  that  In  such  capacity  he  has  at 
dlvors  times  prior  to  the  6th  day  of  Decem- 
ber, 1900,  and  subsequent  thereto,  received 
lettera  from  the  attorneys  of  the  above-nam- 
ed plaintiff,  asking  for  Information  when  the 
above-named  case  would  be  set  and  that 
during  the  latter  port  of  November,  1900,  the 
said  affiant  wrote  the  attorneys,  Morse, 
Whlttemore,  and  Price,  that  he  was  unable 
at  that  time  to  state  when  the  said  case 
would  be  set,  and  that  at  no  time  did  the 
said  affiant  notify  the  said  plaintiff,  or  Its 
attorneys,  or  any  other  person,  that  the  said 
case  had  been  set  on  the  9th  day  of  Novem- 
ber, 1900,  to  be  tried  on  the  6th  day  of  De- 
cember, 1900,  or  at  any  other  time,"  The 
setting  of  the  case  for  trial  without  notice, 
before  a  joinder  of  Issues  by  the  jdeadlngs 
and  the  adjudication  of  the  case,  without 
any  notice  having  been  given  of  such  setting, 
were,  under  the  facts  disclosed.  Irregular 
proceedings,  and  In  violation  of  plaintiff's 
rights,  depriving  it  of  the  opportunity  of  be- 
ing beard  or  represented  by  Its  attorney!  In 
support  of  Its  claim  at  the  trial  of  the  case. 
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It  la  dear,  from  the  facts  disclosed  by  the 
record,  that  the  failure  of  the  plaintiff  to  ap- 
pear at  the  time  th^  case  was  set  for  trial 
was  excusable  neglect;  and  therefore,  under 
the  provisions  of  section  3005,  Rev.  St.  1898, 
the  motion  to  set  aside  the  judgment  should 
have  been  sustained  by  the  court  below. 

The  judgment  Is  reversed,  at  respondents' 
costs,  and  the  case  remanded  for  trial. 

MINEB,  C.  J.,  and  BABTCH.  J.,  concur. 


(24  Utah,  Z7S} 

THOMPSON  T.  HAYS. 
(Supreme  Court  of  Utah.    Feb.  6,  19(fi.) 

APPBIAL-RBCORD— ASSIGNMENTS  OF  ERROR— 
PREJ3UMPTI0NS— CONCLUSIONS  OP 
LA.W— SURPLUSAGE. 

1.  Where  the  record  on  appeal  only  shows 
that  defendant's  motion  to  set  aside  the  judg- 
ment and  for  a  new  trial  was  denied,  but  does 
not  show  tlie  grounds  of  the  motion,  it  will  not 
be  assumed  that  the  errors  complained  of  on 
appeal  were  the  ones  urged  on  the  motion,  all 
preettmstions  being  in  favor  of  the  judgment.^ 

2.  WI  lere  the  record  on  appeal  does  not  set 
forth  any  motion  for  new  trial,  but  only  an 
order  denying  such  a  motion,  the  appeal  will 
be  considered  as  though  no  such  motion  had 
been  made,  and  the  testimony,  errors  occurring 
at  the  trial,  or  whether  the  findings  of  fact 
are  supported  by  the  proof,  Mtnnot  he  consid- 
ered.' 

3.  An  assignment  that  defendant  excepts  to 
a  certain  finding  of  fact  or  conclusion  of  law, 
without  stating  tiiat  such  finding  or  conclu- 
sion is  erroneous,  is  not  an  assignment  of 
error, 

4.  The  inserti<Hi  in  a  conclusion  of  law  of  a 
statement  which  is  only  surplusage  does  not 
constitute  reversible  error. 

Appeal  from  district  court.  Salt  Lake 
county;  Ogden  Hlles,  Judge. 

Action  Frank  Thompson  against  S. 
Hays.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  AfHrmed. 

Frank  Hoffman,  for  appellant  Stephens 
&  Smith,  for  reapondent 

BOLAPP,  District  Judge.  This  Is  an  ap- 
peal from  a  judgment  against  the  defendant. 
Hays.  The  record  In  this  case  Is  fatally 
defective  for  the  purpose  of  examining  most 
of  the  assignments  of  error.  It  only  showing 
that  "the  defendant's  motion  to  set  aside 
the  judgment  be,  and  the  same  Is  hereby, 
OTerruled,  and  a  new  trial  denied  In  the 
premises";  and  that  defendant  moved  toe 
"a  rehearing  of  an  order  denying  the  defend- 
ant's motion  for  a  new  trial,"  upon  which 
latter  motion  apparently  no  action  was  ever 
taken.  But  It  wholly  falls  to  set  forth  any 
motion  for  a  new  trial,  or  any  Intention  to 
make  such  motion;  nor  does  it  state  or  des- 
ignate any  grounds  upon  which  such  motion 
would  be  or  was  made.  Comequently,  the 

»  McKay  v.  Fair.  49  Pac.  649.  15  Utah.  261. 

■SwenHon  v.  Snell.  61  Pac  555,  22  Utab,  191;  Col© 
T.  Bower  (Kan.)  36  Pap.  lOnO;  Gum  T.  Hurray  (Modl) 
9  Pac.  447;  Maricopa  Co.  v.  Osborn  (Aris.)  40  Pbc. 
813;  Morse  v.  Brunswi.-k  (Kan.)  8  Foe  398:  Kahn 
T.  SmelUoc  Co..  t  UUh,  371. 


grounds  for  the  motion  for  a  new  trial  not 
being  in  the  record,  we  cannot  surmise  wiiat 
they  were.  We  cannot  assume  that  the  er- 
rors  now  complained  of  as  having  occurred 
upon  the  trial  were  the  grounds  relied  upon 
for  a  new  trlaf.  All  presimaptlons  are  In 
favor  of  the  judgment  of  the  lower  court 
McKay  T.  Farr,  15  Utah,  2«1,  49  Pac.  M9. 
So  far,  then,  as  this  record  Is  concerned, 
there  has  been  no  motion  for  a  new  trial 
interposed  or  ruled  upon,  and  we  therefore 
cannot  consider  the  testimony,  and  have  no 
means  of  determining  whether  any  arcrs 
occurred  upon  the  trial,  or  whether  the  find- 
ings of  fact  are  supported  by  tl^e  proof. 
Swenson  t.  Snell,  22  Utah,  191,  61  Pac.  555; 
Cole  v.  Bower  <Kan.)  3(1  Pac.  1000;  Gum  v. 
Murray  (Mont.)  9  Pac.  447;  Maricopa  Co.  v. 
Osbom  (Ariz.)  40  Pac.  313;  Horse  t.  Brons- 
wick  (Kan.)  8  Pac.  30a 

When  the  objecticm  Is  that  the  evidence 
does  not  support  the  findings,  or  that  the 
findings  are  not  In  accordance  with  the  evi- 
dence, it  must  be  brought  into  the  record  on 
a  motion  for  a  new  trial.  Kahn  v.  Smelting 
Co..  2  Utah,  371.  Hence,  In  this  case,  the 
only  thing  before  us  Is  the  judgment  roll; 
and  here  again  we  are  confronted  with  the 
question  as  to  whether  the  appellant  has  in 
fact  made  any  assignments  of  error  relat- 
ing to  the  findings  of  fact  and  conclusims 
of  law.  Each  Intended  assignment  simply 
states  that  the  defendant  excepts  to  the 
finding  of  fact  or  conclusion  of  law,  as  the 
case  may  be,  without  stating  that  such  find- 
ing or  conclusion  was  erroneous.  The  de- 
fendant's exceptions  are  by  no  means  as- 
signments of  error;  but,  even  accepting  them 
as  such,  the  only  assignment  of  error  rdled 
upon  by  defendant,  and  which  Is  not  depend- 
ent upon  an  examination  of  tbe  evidence  for 
determination.  Is  the  exception  taken  to  that 
part  of  the  fourth  conclusion  of  law  which 
rends  as  follows:  "And,  having  filed  do 
supplemental  complaint  for  damages.  Is  rel- 
egated to  a  separate  action  for  damages 
since  the  filing  of  said  complaint"  White 
this  statement  might  well  have  beeu  omit- 
ted, it  is  at  most  only  surplusage,  and  does 
not  constitute  any  reversiUe  error. 

Judgment  affirmed,  with  costs. 

BASKIN  and  BABTCH,  JT..  concur. 


COATBS  T.  UXION  PAC.  R  00. 
(Supreme  Court  of  Utah.   Feb.  12;  1902.) 

MASTER  AND  SERVANT— NKGLIGENCB-COS- 
TRIBIITORYNEGLIOENCB-PROXIMATEC.U'SS 
—INSTRUCTIONS— APPLICABILITY— ISSUES. 

In  an  action  for  injuries  sustained  by  plain- 
tiff, a  traokuiau.  by  being  run  into  by  one  vt 
dofendant's  locomotives,  the  court  instroctM 
that,  if  plaintiff  was  guilty  of  negligence  con- 
tributing to  the  injuries,  he  could  recover,  if 
defendant,  after  discovering  the  negligence  of 
plaintiff,  failed  to  use  care  to  ^revcut  the  ac- 
cident, and  that  after  discovering  plaintiff  os 
the  ti'ack,  and  finding  he  failed  to  heed  tw 
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danrer  slgmilg,  it  wonid  be  the  dot;  of  the  de- 
fendant to  make  efforts  to  stop  its  engine,  aud 
that,  if  (lefeodant  failed  to  do  so,  it  would  be 
guilty  of  negligence.  There  waa  no  evidence 
that  after  plaintifT  was  discovered  on  the  track 
defoudnnt  failed  to  use  reasonable  care  to  pre- 
vent the  accident,  nor  was  any  wantODDesa  al- 
leged. Held,  that  the  inatnicUon  was  erroneoua 
as  without  evidence  to  sustain  it^ 
Miner,  G.  J.,  dissenting. 

Appeal  from  district  court,  Summit  coun- 
ty; A.  O.  NorrcU,  Judge. 

Action  by  Edwin  Coatee  ^^Inat  tbe  Union 
Padflc  Kallroad.  Gbmpeny.  From  a  judg- 
ment for  plaintiff,  def^dant  appeals  Be- 
Tereed. 

A.  W.  Agee  and  Le  Grand  Young,  tor  ap- 
pellant.  W.  A.  White  and  L.  B.  Bogers,  for 

respondent. 

BASKDT,  J.  Tills  is  an  action  in  which 
the  respondent  seeks  to  recover  for  injuries 
alleged  to  have  been  caused  by  the  negli- 
gence of  tbe  appellant  The  answer  denies 
the  alle^  negligence,  and  alleges  that 
"wliatever  injury  the  respondent  did  sustain 
was  caused  by  bis  own  carelessness."  The 
sixth  instruction  given  by  the  court  is  as 
follows:  "The  Jury  are  Instructed  that,  even 
if  they  find  from  the  eridence  that  the  plain- 
tiff was  guilty  of  negligence  which  contrib- 
uted to  tbe  injuria  he  complains  of,  yet  he 
would  be  entitled  to  recover  against  the  de- 
fendant If  the  Jury  should  further  find  that 
the  defendant,  afttr  discovering  the  plain- 
tiffs negligence,  failed  or  neglected  to  use 
reasonable  diligence  or  care  to  prevent  acci- 
dent or  injury  to  the  plaintiff,  but  went 
ahead  wantonly  or  recklessly,  and  injured 
him.  It  Is  the  law  that  the  parly  who  last 
has  a  clear  opportunity  of  avoiding  tbe  ac- 
cident, notwithstanding  the  negligence  of 
bis  opponent,  Is  considered  solely  responsi- 
ble." The  seventh  Instruction  is  as  follows: 
"The  Jury  are  Instructed  that  it  was  tbe 
duty  of  the  defendant  In  the  running  of  its 
engine  to  keep  a  reasonably  careful  lookout 
aad  watch  for  appearance  of  persons  upon 
its' track,  and,  when  observed  and  seen,  to 
warn  them  of  Its  engine's  approach  by  sound- 
ing the  engine  wlilstle,  or  ringing  Its  bell, 
or  otiier  suitable  signal  of  warning;  and  If, 
after  doing  so,  the  person  so  upon  Its  track 
fails  to  heed  the  signal  and  remains  there- 
on, then  It  would  become  the  further  duty 
of  the  defendant  to  make*  reasonable  efforts 
to  stop  its  engine,  providing  it  could  do  so 
without  danger  to  the  persons  upon  It  or  In- 
jury to  Its  engine,  and  thus  avoid  Injury  to 
the  person  upon  Its  track;  and  If  the  de- 
fendant should  fall  to  perform  this  duty, 
and  should  wantonly  and  carelessly  run  Its 
engine  upon  or  Into  such  person,  injuring 
him,  it  would  be  guilty  of  negligence."  The 
appeUant  excc{>t»d  to  the  aixth  Instruction  In 
flie  following  terms:  *^he  defendant  also 

^  Oblpnkamp  v.  Railroad  Co..  87  Pac.  411.  U  Utah, 
Kanold  v.  Railway  Co.,  <0  Fac.  1021,  21  Utah, 
nt,  b  Am.  St,  Rep.  893. 


excepts  to  tbe  giving  of  paragraph  No.  6, 
given  by  the  coiut  on  its  own  motion,  and 
specially  to  that  part  of  it  which  states 
tiiat  If  the  Jury  should  find  that  the  defend- 
ant, after  discovering  tbe  plaintiff's  negli- 
gence, failed  or  neglected  to  use  reasonable 
diligence  or  care  to  prevent  accident  or  In- 
Jury  to  the  plaintiff,  but  went  ahead  wanton- 
ly or  reclclessly  and  injured  him,  tbe  de- 
fendant would  be  liable,  for  the  reason  that 
there  Is  absolutely  no  evidence  to  show  that 
the  defendant's  agents  or  servants  discover- 
ed the  plaintiff  in  time  to  use  any  means 
to  prevent  tbe  accident,  or  to  have  given 
the  plaintiff  any  vraming,  and  the  entire 
Instruction  Is  therefore  unwarranted  under 
the  evidence.  And,  further,  excepts  especial- 
ly to  the  last  sentence  of  this  instruction, 
as  follows:  'It  Is  the  law  that  the  party 
who  last  has  a  clear  opportnnlty  of  avoiding 
the  accident,  notwithstanding  the  negligence 
of  his  opponent  Is  considered  solely  respon- 
sible,' for  the  reason  that  this  part  of  the 
Instructi<»i  Is  wholly  Inapplicable  to  the  case 
as  made,  and  there  Is  no  evidence  to  justify 
or  warrant  Its  being  given  to  the  jury,  or 
submitting  to  the  jury  the  question  of  which 
of  the  parties  may  have  liad  the  last  op- 
portunity to  avoid  the  accident"  Tbe  sev- 
enth instruction  was  excepted  to  on  the 
same  groimds.  We  think  that  the  court  cor- 
rectly stated  tbe  law  In  said  instructions, 
and,  If  there  had  been  any  evidence  upon 
which  to  base  them,  it  would  not  have  been 
error  to  give  them.  The  record  contains 
no  evidence  tMidlng  to  show  that  the  ap- 
peUant after  discovering  the  re^Mndeut  on 
the  railroad  track,  n^^gently  neglected  or 
failed  to  use  due  and  reasonable  care  to 
prevent  the  Injury  received  by  i^alntlff,  but 
went  ahead  recldessly  and  wantonly,  and  in- 
jured the  plaintiff.  On  the  contrary,  the 
record  contains  evidence  which  tends  to 
show  that  the  servants  of  the  appellant  In 
charge  of  the  locomotive  which  struck  and 
Injured  the  plaintiff  did  not  owing  to  the 
drifting  of  snow,  which  obscured  the  view, 
see  the  respondent  until  the  locomotive  was 
'JiO  feet  from  him,  and  after  It  was  too  late 
to  prevent  tbe  Injury.  Instructions  which 
are  not  based  upon  tbe  evidence  adduced  are 
erroneous,  unless  they  are  of  such  a  character 
as  not  to  Influence  the  jury.  Tbe  instruc- 
tions in  this  case  are  not  of  that  character. 
"In  qftions  of  negligence,  as  in  other  actions, 
tbe  in-oof  must  conform'  to  the  pleadings. 
Accordingly,  (recovery  cannot  be  had  on 
proof  of  other  acts  of  negligence  than  tbe 
specific  acts  alleged  In  tbe  complaint"  14 
£nc.  Pi.  ft  Prac.  p.  342;  Ohlenkamp  v.  Bail- 
road  Co.  (decided  at  this  term)  24  Utah.  — . 
67  Pac.  411.  Under  the  Inatnictl-ns  the 
jury  may  have  found  that  the  defendant  saw 
the  plaintiff  in  time  to  avert  the  Injury,  and, 
after  so  seeing  him,  went  ahead  wantonly 
and  recklessly,  and  injure<1  him,  nnd  upon 
that  ground  agreed  upon  the  verdict  This 
act  of  wanton  and  reckless  negligence  Is  not 


Digitized  by  Google 


672 


91  cAcirio 


BBFOBXB& 


(uta 


aOflgad  m  tfM  eomplalnt  but  other  speclfle' 
acta  of  negUgence  are  alleged.  In  the  cuw 
ot  Konold  T.  Railway  Co^  21  Utah,  879.  60 
Pac.  lOZl,  81  Am.  St  Bep.  698,  we  held  tbat 
ooe  of  tbe  Instructloiu  was  emoieous 
because  there  waa'  no  evidence  in  the  caae 
on  -wblcb  to  predicate  it 

It  Is  ordered  tbat  tSn  Ittdgmait  of  the 
lower  court  be  reversed,  at  respondent's 
cost;  and  that  tike  case  be  remanded  Cttr  a 
new  trlaL 

BARTOE^'  J.,  coneora. 

MINER,  0.  J.  I  cannot  concur  with  my 
Brethren  in  this  case.  In  the  Instractlons  to 
tbe  Jury  the  questions  of  negligence  and  con- 
trlbutoiy  negligence  were  fully  discussed. 
Instructions  Nob.  6  and  7,  as  recited  In  the' 
majority  opinion,  were  inaccurate  In  some 
respects,  but  operated  to  tbe  prejudice  of 
tbe  plaintiff,  and  not  to  tbe  appealing  party. 
These  instructions  leave  oat  an  Important 
element  The  more  correct  rule  on  the  sub- 
ject of  contributory  negligence  would  be 
that;  If  tbe  n^llgence  of  the  defendant 
which  contributed  directly  to  cause  the  In- 
jury, occurred  after  the  danger  In  which  the 
injured  party  had  placed  himself  by  his 
own  uegligenoe  was,  or  by  the  exercise  of 
rwaonable  care  might  have  been,  discovered 
by  the  d^endant  in  time  to  have  avoided 
the  it^ury,  then  the  defendant  was  liable, 
notwithstanding  the  negligence  of  the  in- 
jured party.  The  clause  in  Italics  was  omit- 
ted from  the  Instmctlon.  Donohue  v.  Rail- 
way Co.  <Mo.)  2  S.  W.  424;  Itlck  r.  Railway 
Go.,  76  Mo.  605;  Baltimore  &  O.  R.  Co.  T. 
Stete,  33  Md.  642;  Kelley  v.  Railroad  Co., 
75  Ma  138.  If,  by  the  exercise  of  reason- 
able care,  tbe  defendant  could  have  discov- 
ered tbe  plaintiff  in  time  to  avoid  the  In^ 
Jury  in  question,  notwithstanding  the  plain- 
tiff's n^llgence.  It  was  Its  duty  to  do  so. 
Young  V.  Clark.  16  Utah,  49,  60  Pac.  832; 
Shear.  &  R.  Neg.  H  99.  100,  484.  Tbe 
words,  "but  went  ahead  wantonly,  and  in- 
jured him,"  as  used  in  the  sixth  Instruction 
and  In  the  tatter  part  of  the  seventh  Instruo- 
tlon.  to  the  effect  that  if  the  defendant  wan- 
tonly ran  ovw  the  plaintiff  and  Injured  falm, 
the  defendant  would  be  liable,  was  erroneous 
and  Improper  as  to  the  plaintiff.  The  plain- 
tiff, in  order  to  make  out  his  case,  under 
such  instructions,  was  erroneously  ro^ulred 
to  make  proof  that  the  negligence  wad  wan- 
ton and  reckless,  whereas  he  was  only  re- 
quired to  show  negligence  and  want  of  rea- 
sonable care  under  the  circumstances  shown. 
There  was  proof  tending  to  show  that  the 
helper  engine  could  be  seen  coming  towards 
the  plaintiff  850  to  460  feet  away;  that  the 
engineer  usually  expected  to  find  trackmm 
working  at  this  switch  where  the  plaintiff 
was  at  work;  that  the  bell  was  not  rung 
as  required  by  statute  and  the  rules  of  the 
company;  tbat  the  engine  was  running  20 
to  26  miles  an  hour  over  the  switch;  tbat 
Ihe  fireman  was  adjusting  a  defective  inject 


or  before  rea<Aliv  the  switch. .  and  tslM 
to  use  reasonable  caution  on  a  blustering 
day  to  discover  those  who  were  expected  ts 
be  on  the  track.  Under  these  instmetloDS 
the  plaintiff  was  required  to  introduce  proof 
showing  that  the  act  of  the  defendant  was 
reckless  or  wanton,  before  he  could  recover, 
thereby  Injecting  Into  the  case  an  elemeot 
tbat  was  prejudicial  to  the  rights  of  tbs 
plaintiff,  and  beneficial  to  the  defendant  If 
tbe  plaintiff  was  here  ctmiplalnlng  of  these 
Instructions,  be  could  with  great  reason  urge 
the  erroneous  Instructions  as  a  ground  for 
reversal;  but  as  they  were  clearly  In  favor 
of  the  defendant  and  there  was  evidence 
upon  which  a  verdict  could  be  based  out- 
side of  any  wanton  act  the  appellant  cannot 
complain.  I  cannot  concur  In  the  reverssl 
of  this  case  simply  because  the  court  gave 
ao  instruction  to  the  jury  more  favoraUs 
to  the  appealing  party  than  It  should  have 
been.  The  giving  of  a  prejudicial  and  ei^ 
roneons  instruction  In  favor  of  a  party  omd- 
plaining  will  not  operate  to  reverse  tbe  cas& 
In  Johnson  v.  McKee,  27  Mich.  471,  It  Wts 
held  that  where  tiiere  was  no  evidence  tend- 
ing to  shQW  Justification  of  an  assault  as 
charge  should  be  given  on  the  subject  hot, 
if  given,  it  Is  not  an  error  that  the  defoid- 
ant  can  complain  at.  In  Railway  Co.  v.  Pet 
ers.  7  Tex.  Civ.  App.  78,  26  &  W.  1077.  It  is 
held  that,  while  tbe  instructions  to  the  jury 
erroneously  Imposed  an  extra  burden 
proof  on  the  plaintiff,  this  error  In  defoid- 
ant's  favor  afforded  It  no  ground  of  eom» 
plaint  on  appeal,  and  the  Judgment  should 
not  be  disturbed.  11  Am.  ft  Eng.  Enc  Law, 
p.  181;  People  t.  Cochran,  61  GaL  648:  Same 
T.  Riley.  65  OaL  107,  8  Pac  413;  Labaree  t. 
Elosterman,  38  Neb.  150, 48  N.  W.  1102;  Dan- 
iels V.  Railroad  Co»  96  Ga.  786,  22  S.  E.  950: 
HaU  v..  Stewart  68  Iowa.  681. 12  X.  W.  741; 
Spears  Town  of  Mt  Ayc^  66  Iowa,  72t«  84 
N.  W.GO^ 


(24  L'Ub.  »)) 

SAIVT  LAKE  OLTi  ct  at.  v.  SAI/T  lAKB 
CITY  WATER  &  ELECTRICAL  POWER 
CO.  et  tl.  (BENNION  et  aL,  Interveners). 

iSnpreme  Coort  of  Utah.    Feb.  1.  1902.) 

WATERS  AND  WATER  COURSES— FINDINOS  OF 
FACT— SUPnClBNCY  TO  SUSTAIN  DBCRKE- 
APPROPRIATIONS  OF  WATER— PRIOR  AND 
SDRSEQtJENT— RIGHTS  OP  BMINENT  DOMAIN 
—  CONDEMNATION  OF  PROPERTY  —  PUBUC 
USE  —  STATUTORY  CONSTRUCTION  —  MUNIC- 
IPALITT— PROHIBITION  AGAINST  8ALB  OF 
WATBRV(»lK8-<;OliPEN8ATION  OT  COHlllS* 
8I0NBR— BT  imou  PAID. 

1.A  court's  finding  of  facts  showed  that 

Erior  appropriatora  of  the  waters  of  s  rlTer 
ad  for  25  years  used  a  saffldent  amoont  flf 
the  water  to  operate  tiielr  mills  and  for  other 

Snrposes.  Siibsequeut  approprlators,  fiudinf 
le  flow  of  the  river  insufflcient  Atedgei'  tb« 
bed  of  the  river,  therebr  drawing,  at  a  lowtf 
level,  the  virater  of  a  lake,  having  tbe  rlrer  for 
it*  onUet.  and  coDstmcted  a  dam  in  tbe  river 
to  store  the  waters  In  the  lake  when  neceesary. 
Id  consequence  of  the  dam,  certain  lands  be- 
came Hooded,  and  the  owners  therfof  Institut- 
ed suits  against  sach  subsequent  a^iniinstnn 
for  daaiasea.   The  salts  wsre  conipnunissd  I* 
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18S5  liT  &n  acreemeDt  whereby  the  laudownera 
icnntea  to  the  rabfleqoent  appropriatm  the 
right  to  raise  the  water  in  the  lake  by  mcana 

of  the  dam  to  a  certain  point  abore  the  lower 
mark.  The  prior  appropriatora  were  not  par- 
ties to  Buch  suits  and  agreement.  Since  the 
agreemeiU  In  18S6,  the  sub8equ«it  approprlar 
tors  cootluaouslj  and  adTeraely  against  all  the 
world  maintained  the  dam  as  an  Impoundlog 
dam,  and  stored  the  waters  in  tiie  lake,  when 
necessary,  to  preserve  the  waters  of  the  river 
for  their  ase,  and  as  permitted  by  the  agree- 
ment. Htii,  that  the  findings  of  facts  jus- 
tified a  decree  directing  that  the  subsequent  ap- 
proprtators  permit  the  ouobstnicted  Bow  of  the 
water  down  the  river  in  a  quantity  sufficient  to 
«nppl;  the  needs  of  the  prior  approprlators,  and 
conferring  upon  the  subsequent  appropriators 
the  right  to  impound  the  water  in  the  riv«r, 
and  to  store  the  same  as  their  intereats  may 
re^oire^  sabject  to  the  right  awarded  to  the 
pnor  appropriators,  and  subject  to  the  limita- 
tions of  the  agreement  entered  into  In  I8SS.1 

2.  A  prinr.appropriator  of  water  bus  a  vest- 
ed tiffiit  in  the  use  of  the  water  appropriated 
by  him.  witib  which  no  court  or  subsequent  ap* 
propriator  can  Interfere. 

3.  A  court's  finding  of  facts  showed  that  in 
1897  a  party  acting  for  a  predecessor  in  Int^ 
est  <rf  as  appropriator  of  water  posted  and  filed 
for  record  notices  of  a  purpose  to  appropriate 
the  flow  of  a  river  for  operating  au  electric 
power  plant,  subject  to  the  vested  rights  of 
prior  appropriators.  In  1809  such  ap[»'opriator, 
a  power  compaoy,  posted,  filed,  and  recorded  a 
notice  that  it  had  appropriated  the  waters  of 
a  river  aporopriated  by  a  former  aM*opriator. 
It  was  practicable  to  use  the  waiter  tor  sack 
plant,  tfaongh,  to  make  it  effecttve.  a  connection 
with  the  canal  of  ancb  former  appropriator  waa 
necessary.  The  power  company  had  been  un- 
able to  use  the  water,  through  the  opposklon 
ot  Boch  former  aniropriator,  though  it  Iiad  beeu 
diligent  In  provtaing  the  necessary  ditdies  and 
flames.  Held,  that  a  decree  adjudeing  that  the 
power  company  was  entitled  to  the  water  re- 
ttimlng  it  to  the  former  appropriator  nndi- 
minished  in  qnantitv  and  unimpaired  1q  quality 
was  proper  under  the  findinss  of  fact. 

4.  A  decree  establishlug  the  right  of  an  ap- 
prttpriator  of  water,  which  limits  the  use  of  the 
water  until  such  appropriator  eetabllshes  a 
rijdit  to  connect  with  a  canal  of  a  former  ap- 
propriator. Is  not  void  on  the  ground  that  it  is 
depeudent  on  a  contlDgency. 

5.  When  a  suit  to  condemn  a  right  ot  an  ap- 
pmpHator  of  water  to  connect  wlui  a  canal  of 
■  former  appropriator  used  for  a  public  pur- 
pose is  pending,  the  court,  on  an  appeal  from 
t  decree  establishing  the  rights  of  appropriators 
cl  water,  will  not  determlQe  whether  or  not 
the  right  to  coudemn  exists. 

6.  Bev.  St.  SS  3588,  S590,  3506,  relating  to 
noinent  domain,  and  defining  the  property  sub- 
ject to  condemnation  so  as  to  Include  property 
taken  for  a  public  use,  render,  under  ordinary 
drcnmsLaucea,  property  appropriated  for  a  pub- 
lic use  liable  to  condemnation  for  another  pub- 
He  use.' 

7.  A  decree  aathorixlng  a  power  company 
entitled,  for  the  purpose  of  operating  Its  power 
plant,  to  a  secondary  use  ot  the  water  of  a 
river  to  take  the  water, from  the  river  above  a 
wmer  approprlator's  point  of  diversion,  and 
to  convey  it  down  to  its  power  house,  and 
then  to  flume  it  into  the  canal  of  the  former 
appropriator,  does  not  destroy  that  part  ot  the 
nnal  above  the  point  where  such  water  Is 
thus  discharged  Into  it,  nor  take  from  such  for- 
mer appropriator  the  right  to  control  the  flow 
of  Its  own  water,  the  former  appropriator  hav- 
ing the  right  to  convey  tbe  water  which  snch 
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Kwer  company  does  not  use,  and  It  alto  lutr- 
E  the  right  to  control  its  canal, 
a.  A  former  appropriator  of  water  in  a  river 
has  not  the  exclusive  rixht  to  control  all  tbe 
water,  and  others  have  the  right  to  Its  use  so 
long  as  the  former  appro^ator'a  use  ia  not 
interfered  with. 

a.  A  prior  appropriator  ot  water  In  a  riv^ 
acquires  no  right  to  tbe  corpus  of  the  water 
until  such  appropriator  has  conducted  it  Into 
his  canal  for  use. 

10.  A  decree  conferring  npoa  a  power  com- 
pany a  secondary  use  of  the  water  of  a  river 
so  long  as  the  former  appropriator  "shall  con- 
tinue to  divert  its  water  at  Its  present  point  of 
diversion,  and  to  nse  the  same  at  its  present 
place  of  use,"  does  not  prevent,  such  former 
appropriator  from  changing  the  point  of  diver- 
sion, the  decree  only  dealing  witli  the  ipwrat 
place  of  diversion. 

11.  A  decree  conferring  upon  a  power  com- 
pau7  a  secondary  use  of  the  water  of  a  river 
so  long  as  the  former  appropriator  shall  con- 
tinue to  divert  Its  water  at  its  present  point  of 
diversion,  la  elTective,  though  such  former  ap- 

Srt^riator  baa  the  right  to  change  ita  plaoa  of 
Iverslon. 

12.  Const,  art  11.  i  6,  prohibiting  the  sale  or  ' 
disposition  of  any  waterworks,  or  water  rights, 
or  sources  of  water  by  a  municipality,  does  not 
prohibit  the  acquisition  of  a  secondary  watw 
right 'against  a  muQicipallty,  the  interdictidn 
being  only  against  the  legislature  authorising  a 
municipality  to  dispose  of  such  property.  ' 

13.  A  decree  nettling  the  rights  of  numerous 
appropriators  of  water  in  a  river,  which  pro- 
vides that  a  commissioner  appointed  to  enforce 
tbe  decree  shall  be  paid -by  a  certain  number 
of  snch  appropriators  only,  and  relieving  oth- 
ers, which  are  all  prior  appropriators.  will  not 
be  disturbed  on  appeal  In  the  absence  of  a 
showlDg  that  the  imporitioa  «t  such  burden  up- 
on a  few  Is  unjust. 

Easkin,  J.,  dissenting. 

Appeal  from  district  court,  Salt  Lake  coun- 
ty; O.  W.  Morse,  Judge. 

Suit  by  Salt  Lake  City  and  another  agnlnat 
the  Salt  Lake  City  Water  ft  Electrleai  Pow- 
er Company  and  otbera.  In  which  Hyrum 
Bennlon  and  others  Interrened.  Decree  for 
defwdanti  end  interrcuers,  and  plaintiff 
Salt  Lake  01^  appeale.  Affirmed. 

Frank  B.  Stephens  and  Richards  ft  Ta- 
rtan, for  appellant  Ogden  Biles  and  L.  B. 
Rogers,  for  respondent  powo:  company. 
Brown  &  HraidOTScm,  James  H.  Uoyle,  Ben- 
nett, Harkneas,  Bowat,  Sntberland  ft  Van 
Cott,  Bawlins.  Tburman,  Burd  ft  Weds- 
wood,  Forgnson,  Cannon  ft  Tanner,  Wilson 
&  Smith.  Stewart  ft  Stewart.  Daniel  Har- 
rington, and  U.  U.  Warner,  for  otber  re- 
spondents. 

BARTCH,  J.  This  action  waa  brbusbt  to 
qolet  title  to  tbe  waters  of  the  Jordan  river, 
and  the  defendants  and  interveners  are  quite 
unmeroos.  At  the  trial  tbe  court  made  find- 
ings of  fact  and  of  law,  and  entered  a  de- 
cree, inter  alia,  that  the  defendant  Salt  Lake 
City  Water  A  Electrical  Power  Company  Is 
the  owner  of  and  entitled  to  tbe  right  to  nse 
all  the  waters  of  tbe  river  flowing  In  the 
channel  at  and  abore  a  point  where  the  com- 
pany's power  plant-  Is  situated,  and  to  con- 
vey such  water  to  Its  power  plant  for  ose 
In  operating  the  same,  the  watw  thai  to  bs 
returned  to  the  stream  and  eertoln  Itrlgatlng 
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canals;  and  decreed  to  each  of  the  other 
parties  to  the  suit  a  certain  portion  of  the 
water  flowing  In  the  stream,  and  appointed 
a  commissioner  at  a  certain  monthly  salary 
to  superintend  and  dh-eet  the  measurement 
and  dlTlslon  of  tlie  water  distributed  by  the 
decree  In  accordance  therewith,  to  direct, 
supervise,  and  Inspect  all  means  and  appli- 
ances for  the  diversion,  conTeyance,  and 
use  of  the  water,  and  to  report  to  the  court 
from  time  to  time  any  violations  of  the  pro- 
visions of  tne  decree;,  the  court  retaining 
original  jurisdiction  of  the  case  for  the  pur- 
pose of  making  all  necessary  orders  and  de- 
crees to  make  effectual  the  rights  awarded 
and  preserved.  The  plaintiff  Salt  Lake  City 
now  challenges  the  correctnesB  of  the  decree 
by  this  appeal. 

It  is  insisted  by  the  appellant  tliat  the 
court  erred  in  decreeing  as  follows:  "That 
the  ttald  city  and  canal  and  Irrigation  com- 
panies shall  at  all  times  allow  to  flow  unim- 
peded down  through  the  channel  of  said  river 
a  sufficient  quantity  of  water,  which,  when 
added  to  the  accretions  to  the  river  /rom 
seepage  and  other  sources,  will  furnish  at 
the  various  points  of  diversion  and  measure- 
ment the  several  quantities  of  water  herein 
awarded  to  the  West  Jordan  Milling  &  Mer- 
cantile Company,  the  Utah  Mattress  &  Man- 
ufactiu'lng  Company,  the  United  States  Min- 
ing Company,  William  Cooper,  Jr.,  and  Ben- 
nion  &,  Bennion  for  the  operation  of  their 
several  mills  and  factories:  and  during  the 
Irrigation  season  of  each  year  shall  allow  to 
flow  unimpeded  through  the  channel  of  the 
river  such  additional  quantity  of  water  as 
will,  when  added  to  the  accretions  from 
seepage  and  other  sources,  supply,  at  the 
various  points  of  diversion  and  measure- 
ment, the  quantity  of  water  herein  awarded 
to  the  several  farmers  and  landowners  tak- 
ing water  for  Irrigation  purposes  through 
the  Gardner  mill  race,  the  Galena  canal,  the 
Beckstead  Irrigating  Company's  canal,  the 
Mousley  ditch.  Bennion  &  Bennion  mill  race, 
and  the  Cooper  mill  race,  as  hereinbefore  set 
forth;  and  during  the  winter,  or  nonlrrlgat- 
Ing  season,  four  (4)  cubic  feet  of  water  for 
the  use  of  the  stockholders  of  the  Beckstead 
Irrlgatlug  Company  for  domestic  and  culi- 
nary purposes.  •  *  *  That,  subject  to 
these  limitations,  and  to  the  limitations  and 
conditions  contained  In  the  agreement  of 
compromise  entered  into  in  1885  between  Jo- 
seph H.  CoUndge  and  others  and  said  city 
and  canal  and  Irrigation  companies,  the  said 
city  and  canal  and  irrigation  companies 
have  the  right  at  all  times  to  shut  oCT,  im- 
pound, and  store  the  entire  flow  of  the  Jor- 
dan river,  and  hold  and  save  the  same  for 
future  use,  to  the  extent  which.  In  their 
Judgment,  their  Interests  may  require."  It 
is  urged  that  this  paragraph  of  the  decree 
restricts  the  right  of  storage  to  the  extent 
vt  making  It  subject  at  all  tlmra  to  the  use 
of  prior  appropriators,  and  that  under  Its 
[>rovisions  the  quantity  of  water  awarded  to 


the  prior  approprlators  must  at  all  times  be 
permitted  to  flow  past  the  Impounding  dam, 
without  regard  to  the  necessities  for  im- 
pounding and  storing  the  water,  the  Im- 
pounding dam  having  been  constructed  about 
the  year  1889.  These  provisions  of  the  de- 
cree. It  Is  claimed,  are  Inconsistent  wltli  and 
unsupported  by  the  flndlngs  of  fact 

Upon  careful  examination  of  the  flndlngs 
In  support  of  the  part  of  the  decree  above 
quoted,  we  are  not  prepared  to  assent  to  tbe 
position  here  assumed.  The  appellant  does 
.not  seem  to  recognize  the  force  and  effect  to 
which  the  limitations  contained  In  the  laat* 
part  of  the  above  quotation  are  entitled.  It 
Is  true  that  the  court  also  found  that  in  dry 
seasons  the  flow  of  the  river  became  Insoffl- 
clent  to  supply  the  needs  of  the  several  ap- 
proprlators and  users;  that  In  the  year  1889 
Salt  Lake  City  and  certain  canal  companl« 
entered  Into  an  agreement  by  which  they 
jointly  dredged  the  bed  of  the  river  and  re- 
moved natural  obstmctlons  therein,  thereby 
becoming  enabled  to  draw  the  water  from 
Utah  Lake  through  the  channel  of  the  rira 
at  a  level  22  Inches  lower  than  before  sudi 
dredging;  that  during  the  years  1886  and 
1800  they  constructed  a  new  dam  In  the  rir- 
er,  to  enable  them  to  store  the  water  of  tbe 
lake  for  use,  when  needed,  and  contributed 
equally  to  the  cost  of  dredging,  of  conetnic- 
tlou  of  the  dam,  and  of  its  maintenance  erer 
since;  that  In  storing  the  water  they  caused 
certain  lands  adjacent  to  the  lake  to  be  flood- 
ed, In  consequence  of  which  a  number  at 
suits  were  commenced  by  farmers  of  Utah 
coimty,  which  flnally  resulted  In  an  agr€«- 
ment  of  compromise,  made  in  the  year  1885, 
whereby  the  owners  of  those  lands  granted 
tlie  city  and  canal  companies  the  right,  *» 
far  as  the  flooding  of  the  lands  was  concern- 
ed, to  hold  back  and  store  the  waters  In  the 
lake  until  they  should  rise  to  a  point  3  feet 
3'^  Inches  above  the  low-water  mark,  which 
point  has  since  been  known  as  "compromise 
pohit,"  and  Its  exact  location  fixed  and  de- 
termined by  judicial  declsimis;  and  that 
said  compromise  agreement  contains  a  provi- 
sion, for  tbe  election  annually  of  a  hoard  of 
five  persons,  who  have  since  been  known  ts 
"Utah  Lake  Commissioners,"  under  wboee 
direction  the  rights  granted  by  the  agree- 
ment should  be  exercised  by  the  city  and 
canal  companies.  We  perceive  nothing  In 
the  flndlngs  of  fact  thus  far  quoted  and  re- 
ferred to  which  sustains  the  contention  ot  the 
appellant  on  this  point.  It  Is  clear  that  the 
owners  of  tbe  flooded  lands  who  were  pw- 
ties  to  the  compromise  agreemwit  and  per- 
mitted the  storage  of  the  water  of  the  late 
were  not  the  farmers  and  mill  owns?  ct 
prior  approprlators  mentioned  In  the  above 
quotation  from  the  decree.  Kot  does  It  h«* 
appear  that  such  prior  appropriatM^  wwe 
parties  to  the  suits,  or  how  th^r  rights  are 
affected  by  the  decisions  referred  to  In  the 
flndlngs.  In  the  absence  of  any  showlni; 
that  tbe  prior  approprlators  referred  to  In  the 
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prorisioDs  of  the  decree  above  quoted  were 
parties  to  the  suits  mentioned,  or  to  the  oom- 
{H-omise  agreement,  or  in  some  way  assented 
to  the  storage  of  the  water  of  the  lake  which 
ther  had  appro|H*lated,  It  Is  difficult  to  see 
upon  what  ground  that  part  of  the  decree 
which  simi^y  grants  them  such  rights  as 
accrue  by  Tirtue  of  priOT  appropriation  Is 
Inconsistent  with  and  unsupported  by  those 
flnd^igs.  It  is,  however,  furthw  found: 
"That  ever  since  1885  to  the  present  time  the 
said  city  and  said  canal  and  Irrigation  com- 
panies Iiave  <veuly,  notoriously,  contlnnons- 
ly,  and  adversely,  against  all  the  world, 
maintained  and  used  said  Utah  Lake  as  a 
reservoir,  and  said  dam  as  an  Impounding 
dam  to  hold  back  and  store  the  waters  in  the 
lake,  when  necessary  to  do  so,  In  order  to 
supply  their  needs  during  seastms  of  scarcity 
of  wat«*,  and  the  said  dty  and  canal  and  Ir- 
rigation companies  have  each  contributed  an 
equal  share  of  all  costs  and  expenses  of  all 
matters  growing  out  of  such  joint  enterpris- 
es. That  said  right  of '  storage  has  been 
since  the  year  1885  recognized  and  assented 
to  by  all  the  parties  hereto,  except  the  Salt 
Lake  City  Water  &  Electrical  Power  Com- 
pany, as  necessary  to  {Hreserve  and  save  the 
waters  of  the  river  for  the  uses  of  all  ap- 
propriators,  and  said  right  of  storage  was 
and  Is  necessary  for  such  purposes."  It  wlU 
be  noticed  that  the  court  here  found  that  ev- 
er since  188&— that  Is,  since  the  making  of 
the  comiHTomlse  agreement— the  city  and  ca- 
nal companies  have  stored  the  waters  In 
Utah  I>ake.  The  question  is,  to  what  wa- 
ters did  the  court  refer?  To  all  the  waters 
which  would  have  naturally  flowed  In  the 
channel  of  the  stream,  had  It  not  been  for 
the  impounding  dam  obstructing  them,  ot  to 
the  waters  which  the  city  and  canal  com- 
panies were  permitted  to  store  by  virtue  of 
the  agreement?  The  evidence  is  not  before 
OS,  and  we  are  therefcMre  unable  to  ascertain 
from  the  proof  what  the  actual  fact  was. 
C<ui8lderlng,  however,  the  paragraph  of  the 
findings  of  fact  above  quoted  with  those  Im- 
mediately preceding,  and  relating  to  the  suits 
and  transactions  between  the  owners  of  the 
flooded  lands  and  the  city  and  canal  com- 
panies, we  are  of  the  opinion  that  the  court 
had  reference  to  the  storing  of  each  waters 
as  were  permitted  to  be  stored  imder  the 
terms  of  the  agreement  This  Is  also  ex- 
planatory of  the  fact  found  "that  said  right 
pt  storage  has  been,  since  the  year  1885, 
recc^Ized  and  assented  to  by  all  the  par- 
ties hereto,"  because  the  prior  approprlators 
had  no  cause  for  complaint  so  long  as  there 
was  no  interference  with  their  rights.  This 
view  Is  strengthened  by  reference  to  the  find- 
ings of  fact  relating  to  the  several  prior  ap- 
propriators.  Take,  for  Instance,  the  ease  of 
the  United  States  Mining  Company.  The 
court  found  that  that  company,  by  Its  prede- 
cessors In  interest.  In  1873  appropriated  for 
the  mill  and  smelter  "of  the  theretofore  un- 
appropriated waters  of  the  Jordan  river  a 


sufficient  quantity  to  supply  and  operate  said 
smelter  and  mill,  which  were  from  that 
time  on  operated  by  water  power  by  the  va- 
rious owners  thereof,  and  water  diverted 
from  the  J<xdan  river  and  conteyed  through 
said  canal  for  that  purpose;  that  the  said 
canal  has  since  been  known  as  the  'Galena 
Canal;* "  "that  ever  since  the  construction  of 
said  canal,  and  nntll  some  time  In  the  year 
1807,  the  grantor's  predecessors  iu  interest 
of  the  'said  defendant  conttnued  to  carry  wa- 
ter through  said  canal  from  the  said  river 
for  the  use  of  and  to  use  the  same  for  the 
purpose  of  operating  and  supplying  the  said 
mills  and  wwks  Incld^t  thereto,  and  for 
such  purpose,  and  whenever  the  interests  of 
their  business  required  it  appropriated  and 
used  seventeen  <17)  cubic  feet  o£  wat«-  per 
second  of  time,  measured  at  the  penstock  of 
saia  mill."  It  was  further  found  that  after 
1897  the  mill  was  torn  down  for  the  pur- 
pose of  erecting  new  reduction  works,  and 
that  ever  since  that  year  the  canal  has  been 
maintained  for  the  purpose  of  using  the  wa- 
ter on  the  same  site.  Here  are  findings  not 
only  that  the  mining  company,  one  of  the 
prior  approprlators,  is  the  owner  of  17  cubic 
feet  per  second  of  the  water  of  the  river,  but 
also  that  the  same  was  appropriated  in  1873, 
and  osed  ever  since  for  the  purpose  of  oper- 
ating Its  mills,  aud  that  it  was  so  used  when- 
evo*  the  Interests  of  the  business  required  It 
So,  likewise,  the  court  found  a  continuous 
use  of  the  water  for  a  beneficial  purpose  by 
each  of  the  other  prior  approprlators.  From 
anything  that  appears  In  the  findings  of  fact 
it  is  difficult  to  pocelve  upon  what  theory 
the  city  and  canal  companies  should  be  per- 
mitted at  their  mere  will  and  discretltm  to 
Interfere  with  a  supply  of  water  which  has 
been  appropriated  and  used  continuously  for 
a  quarter  of  a  century.  According  to  those 
findings  these  prior  approprlators  have  vest- 
ed rights  in  the  use  of  the  water  appropriat- 
ed by  them  with  which  no  court  is  warrant- 
ed to  interfere,  or  to  permit  subsequent  ap- 
^prlators  to  do  so.  There  Is  nothing  In  the 
ease  of  Salt  lake  City  v.  Colladge,  13  Utah, 
522,  45  Pac.  sai,  UOT,  so  far  as  we  are  aware, 
in  any  other  decision  of  this  court,  which 
militates  against  the  views  h^inbefore  ex- 
pressed. We  conclude  that  upon  this  point 
the  decree  is  neither  Inconsistent  with  nor 
unsupported  by  the  findings  of  fact 

The  appellant  also  complains  of  that  por- 
tion of  the  decree  wherein  the  court  ad- 
Judged  that  the  Salt  Lake  City  Water  & 
Electrical  Power  Company  is  the  owner  of, 
and  entitled  to  the  rights  to  use,  and  has 
the  right  to  convey,  to  Its  power  plant  for 
the  purpose  of  operating  the  same,  "all  the 
waters  of  the  river  to  which  Salt  Lake  City 
is  entitled  by  this  decree,  and  to  take  into  its 
canal,  and  to  deliver  back  Into  the  canal  of 
the  said  Salt  Lake  City  after  such  use,  all 
of  said  water,  undiminished  in  quantity  and 
unimpaired  in  quality,  so  long  as  said  Salt 
I^ke  City  shall  continue  to  divert  Its  water 
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at  ItB  present  point  of  dtTer8liMi>  and  to  nee 
the  same  at  its  present  place  of  nse;  pro- 
vided, however,  that  the  right  of  the  said 
Salt  Lake  City  Water  &  Electrical  Power 
CompaDy  to  so  take  and  nse  the  city's  said 
water  sbnll  be  efTectlve  only  after  said  pow- 
er company  has  established  by  Jndgment  of 
the  court  in  an  action  at  law  Its  right  to 
make  connections  with  Its  flume  and  the  said 
city's  canal,  and  shall  have  paid  to  satd  city 
any  sum  which  may  be  awarded  to  safd  city 
by  such  judgment,  by  way  of  damages  there- 
for." It  Is  insisted,  amcHig  other  things, 
that  the  finding  of  fact  included  iu  finding 
16,  upon  which  this  part  of  the  decree  was 
based,  can  only  support  a  decree  that  the 
power  company,  at  the  present  time,  has 
made  no  appropriation,  and  is  entitled  to  no 
water.  The  coiu^  on  the  question  h«e  pre- 
sented, found:  That  in  1897  Dull  and  Ste- 
phens,  acting  for  the  predecessor  in  interest 
of  the  power  company,  by  posting  and  filing 
for  record  notices  for  that  purpose,  "appro- 
priated the  entire  flow  of  the  Jordan  rlvw 
(except  the  waters  theretofore  appropriated 
by  the  East  Jordan  Irrigation  Company  and 
the  Utah  &  Salt  I^e  Canal  Company)  at  a. 
point  Immediately  south  of  the  old  dam,  so 
called,  la  sectloo  22,  township  4  S.,  of  range 
1  W.,  for  the  purpose  of  operating  a  power 
plant  for  the  generation  of  electrical  power, 
the  waters  so  sought  to  be  appropriated  to 
be  returned,  after  having  been  used  for  pow- 
er purposes  at  such  plant,  undiminished  in 
quantity  and  unimpaired  In  quality,  to  said 
river;  and  sach  appropriation  was  declared 
in  said  notice  to  be  subject  and  secondary  to 
all  vested  rights  of  priOT  approprlators." 
"That  in  October,  1890,  the  said  defendant 
power  company  posted,  flied,  and  recorded 
a  notice  that  It  had  appropriated  the  waters 
of  Jordan  river  theretofore  appropriated  by 
Salt  Lake  City,  and  which  said  city  was  en- 
titled to  flow  through  its  canal,  such  water 
to  be  conveyed  through  the  canal  of  the 
Utah  &  Salt  I^ke  Canal  Company  to  6atd 
power  plant,  and,  after  passing  through  the 
wheels  of  said  plant,  to  be  returned  to  the 
city's  canal  at  a  point  opposite  the  power 
plant,  undiminished  In  quantity  and  unlm* 
paired  in  quality.  That  it  Is  practicable  for 
said  defendant  company  to  use  the  waters 
of  said  river,  the  right  of  use  of  which  Is 
also  In  said  South  Jordan  Canal  Company 
and  said  Salt  Lake  City,  through  the  wheels 
and  machinery  at  said  power  house  of  said 
power  company,  and  to  discharge  the  same 
undiminished  In  quantity  and  unimpaired  in 
quality  into  the  said  canal  of  said  South 
Jordan  Canal  Company  and  that  of  Salt 
T^ke  City  opposite  the  said  power  house  by 
means  of  proper  machinery  and  appliances 
therefor  at  said  power  plant.  That  the 
Salt  Lake  City  Water  &  Electrical  Power 
Company  is  the  owner  In  fee  simple  of  the 
land  on  whiclj  the  said  power  house  and 
plant  and  its  appurtenances  stand,  being 
about  twenty  (20)  acres  of  land,  situated  on 


the  banks  of  said  Jordan  river  to  the  thread 
of  the  stream."  The  court  also  found  tbat 
the  power  plant  Is  operated  by  turbine  water 
wheels,  which  at  full  capacity  require  700 
cubic  feet  of  water  per  second:  that  the 
plant  has  been  operated  continuously  since 
1899,  except  from  December  1&,  1900,  to 
January  12,  1901;  that,  to  make  the  appro- 
priation of  the  nse  of  the  water  complete 
and  effective,  the  power  company  requires 
the  use  of  the  city's  canal  tot  the  puipoee 
of  discharging  water,  after  it  has  been  used 
in  the  plant.  Into  the  canal,  through  a  flame 
across  the  river;  and  that  a  suit  has  l>eeD 
Instituted  to  condemn  the  right  to  connect 
with  the  canal.  The  court  thus  found  that 
appropriations  of  the  water  were  made 
which  were  effectual  to  confer  on  the  powa 
company,  for  the  purpose  of  operating  Its 
power  plant,  the  right  to  a  secondary  use  of 
all  the  water  of  the  river,  except  that  pre- 
viously appropriated  by  the  East  Jordan  I^ 
rlgatlon  and  the  Utah  &  Salt  Lake  C!anal 
Companies;  that  It  Is  practicable  for  the 
power  company  for  such  purpose  to  use  tbe 
water  of  the  river,  the  right  of  use  of  which 
was  also  in  the  city,  by  conveying  it  through 
tlie  canal  of  the  Utah  &  Salt  Lake  Casal 
Company,  and,  after  using  it  to  propel  the 
machinery  of  the  power  plant  and  generate 
power,  to  dlschat^  it  into  the  city's  canal 
opposite  tbe  power  house,  undiminished  in 
quantit}'  and  unimpaired  In  quality;  and 
that  the  power  company  Is  the  owner  of  the 
land  on  which  the  power  plant  is  situated. 
The  fact  that  the  power  company  has  thus 
far  been  unable  to  so  use  the  water,  which 
the  city  also  has  the  right  to  use,  Is  Imma- 
terial In  determining  the  validity  of  the  ap- 
propriations of  the  water  by  that  company. 
It  is  quite  evident  that  the  company  has 
been  diligent  in  providing  the  necessarr 
ditches  and  flumes  to  use  the  water,  and 
that  it  has  been  prevented  from  using  the 
snme  through  the  opposition  of  the  city. 
This  appears  from  the  pleadings,  for  it  is 
alleged  by  the  power  company  and  admitted 
by  the  city  that  the  power  company  dM 
construct  a  flume  across  the  river,  and  con- 
nect It  with  the  city's  canal,  and  therenpon 
for  a  time,  and  until  It  was  restrained  from 
doing  60  in  an  action  brought  by  the  city,  did 
deliver  the  city's  water  into  Its  canal.  Nor 
does  it  appear  that  any  Intervening  right 
has  accrued  since  the  appropriations  by  the 
power  company,  as  against  its  right  Hav- 
ing thus  prosecuted  the  construction  of  itt 
ditches  and  flumra  with  reasonable  diligence, 
the  power  company  cannot,  under  these  cb^ 
cnmstances,  be  held  to  have  forfeited  any 
rights  secured  to  It  by  its  appropriations  be- 
cause of  a  failure  to  use  the  water.  "1" 
determining  the  question  of  the  time  when 
the  right  to  water  by  appropriation  com- 
mences the  law  does  not  restrict  the  appro- 
prlator  to  the  date  of  the  use  of  the  water, 
but:  applying  the  doctrine  of  relation,  fiiw 
It  as  of  the  time  when  be  begins  his  dam  * 
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ditcb  or  flume  or  otber  appliance  by  means 
of  which  the  appropriation  la  effected,  pro- 
Tided  the  enterprise  Is  prosecuted  with  rea- 
sonable diligence."  Mining  Ck>.  t.  Dangberg 
(C.  C.)  81  Fed.  73.  Upon  careful  examina- 
tion it  is  evident  that  the  portion  of  the  de- 
cree here  under  consideration  is  supported 
by  the  findings  upon  which  it  was  founded. 

Nor  do  we  think  the  decree  is  void  on 
the  ground,  as  claimed  by  the  appellant, 
that  it  is  indefinite,  uncertain,  and  depend- 
ent vipon  a  contingency.  It  definitely  ad- 
judges and  establishes  the  rights  of  the  pow- 
er company  acquired  by  the  appropriations, 
and  then  simply  limits  the  use  of  the  water 
ontll  the  power  company  establishes  In  an- 
other forum  Its  right  to  make  connection 
of  its  flume  with  the  city's  canal.  As  to 
the  validity  of  the  ai^oprlations,  and  the 
rights  secured  thereby,  the  decree  appears 
to  be  not  only  definite  and  certain,  but  is 
d^poident  upon  no  future  event,  and  consti- 
tutes a  present  Judgment  Under  these  ch:- 
cunutances  we  cannot  regard  the  case  of 
Battell  V.  Lowery,  4t>  Iowa,  49,  relied  upon 
by  the  appellant,  as  in  point,  and  a  control- 
ling authority.  Nor  do  we  think,  as  claimed 
tor  the  appellEHit,  that  it  sufficiently  appears, 
as  matter  of  law,  that  such  property  as  the 
city's  canal  Is  not  subject  to  condemnation. 
But.  since  a  suit  is  now  pending  to  condemn 
the  right  to  make  connection  with  the  city's 
canal  opposite  the  power  plant,  we  will  re- 
frain from  deciding  whether.  In  this  partic- 
ular instance,  and  under  the  circumstances 
as  they  may  be  shown  to  exist,  the  law  of 
eminent  domain,  under  our  statutes,  applies. 
That  our  statutes  are  broad  enough  to  cover, 
undn*  ordinary  circumstances,  that  class  of 
iwoperty,  we  Mitertaln  no  doubt  Rev.  St. 
K  3588,  3590,  3096.  Under  the  statutes  of 
eminent  domain  the  law  seems  to  be  well  set- 
tled that  where  two  public  uses  can  stand 
together  without  material  Impairment  or  im- 
pediment of  one  by  the  other,  they  must  so 
stand.  This  court  so  held  in  Postal  TeL 
Cable  Co.  v.  Oregon  8.  L.  R.  Co.,  23  Utah, 
— ,  G5  Pac.  735.  In  deciding  a  like  question 
In  the  case  of  Boston  Water  Power  Co.  v. 
Boston  &  W.  R.  Corp.,  23  Pick.  360,  Mr.  Chief 
Justice  Shaw  said:  "Both  uses  may  well 
stand  together,  with  some  Interference  of 
the  later  with  the  earlier,  which  may  be 
compensated  for  in  damages."  Lewis,  Em. 
Dom.  I  274;  Mining  Co.  v.  Corcoran,  15 
Nev.  147;  Bridge  Co.  v.  DIi,  6  How.  507, 
12  L.  Ed.  535;  In  re  Towanda  Bridge  Co.,  91 
Pa.  216;  Enfleld  ToU  Bridge  Co.  v.  Hart- 
ford &  N.  H.  K.  Co.,  17  Conn.  454,  44  Am. 
Bee.  556. 

The  appellant  also  contends  that  the  ap- 
propriation and  use  of  the  water  by  the 
power  company  would  result  In  the  abandon- 
ment and  destruction  of  a  mile  and  a  half 
of  the  city's  canal,  and  practically  take  from 
the  nranldpality  the  actual  control  and  reg- 
ulation of  the  fiow  of  its  own  water.  The 
renHYl  does  not  seem  to  sustain  this  conten- 


tion. The  decree  gives  the  power  company 
no  right  to  interfere  with  the  management 
or  to  sequestrate  the  city's  canal.  It  Is  true 
its  canal  Is  on  the  east  side  of  the  river, 
while  the  power  company's  plant  is  on  the 
west  side,  and  that  In  order  to  utilize  the 
water,  the  power  company  must  take  it  out 
of  the  river  above  the  city's  point  of  diver- 
sion, and  on  the  opposite  side,  thence  convey 
it  through  the  canal  of  the  Utah  &  Salt 
Lake  Canal  Company  down  to  the  power 
house,  and  flume  It  across  the  river  for  dis- 
charge Into  the  city's  canal;  but  this  does 
not  require  an  abandonment  of  that  portion 
of  the  canal,  and  the  city  may  still  have  use 
for  it  to  convey  the  water  which  the  power 
company  may  not  use  through  its  plant. 
Nor  does  it  necessitate  any  interference  with 
the  city  In  the  management  of  its  head- 
gates,  or  the  control  of  the  water  In  Its 
canal.  Such  management  and  control  re- 
main absolutely  in  the  dty^  and  are  among 
its  rights;  but  the  city  has  not  the  exdu- 
slve  right  to  manage  and  control  the  use 
of  all  the  water  in  the  lake  or  flowing  In 
the  river.  Such  water  Is  publlcl  Juris,  and 
others  have  the  same  right  to  use  It  as  the 
city,  so  long  as  they  do  not  Interfere  with 
the  city's  use,  for  the  use  by  one  must  not 
Interfere  with  the  use  by  another.  Nor  has 
the  city,  by  virtue  of  its  appropriation,  ac- 
quired a  right  to  the  corpus  of  the  water  in 
the  lake  or  river.  Not  until  the  water  Is 
conducted  Into  its  canal  does  the  corpus 
belong  to  the  city.  Then,  however.  It  has 
the  right  to  use  It  in  any  manner  It  chooses, 
for  any  beneficial  purpose.  The  right  of  the 
dty  to  the  water  is  strictly  usufructuarj-, 
and  not  proprietary,  and  the  use  by  the  pow- 
er company  does  not  appear  to  Interfere 
with  that  right  The  decree  requires  the 
power  company  to  discharge  the  water,  after 
use  by  it  into  the  city's  canal,  imdiminlshed 
In  quantity  and  unimpaired  In  quality.  It  Is 
simply  a  case  of  two  uses  of  the  same  water 
nnder  a  primary  and  secondary  appropria- 
tion, neither  one  necessarily  interfering  with 
the  other;  and  both  uses  are  benefldal  to 
the  pul^c.  In  such  case  the  prior  appropri- 
ator  cannot  complain  simply  because  of  the 
secondary  use,  but  be  has  a  right  to  insist 
that  the  water  shall  be  subject  to  his  use  and 
enjoymfent  to  the  extent  of  his  appropria- 
tion, and  that  its  quality  shall  not  be  im- 
paired so  as  to  defeat  the  purpose  of  its 
appropriation.  Above  his  headgates,  how- 
ever, the  water  In  the  stream  or  lake  Is  not 
his  personal  property,  and  he  does  not  be- 
come the  owner  of  It  until  he  acquires  con- 
trol of  it  in  artlfidal  ditches  or  reservoirs. 
Mining  Co.  v.  Hoyt  57  CaL  44;  Canal  Co.  v. 
Kidd,  87  Cal.  282;  Kldd  T.  Laird,  15  Cal. 
162,  76  Am.  Dec.  472;  Ditch  Co.  v.  Vaughn, 
11  CaL  143,  70  Am.  Dec.  769;  aty  of  Los 
Angeles  v.  Baldwin,  53  Cal.  469;  McGulre 
V.  Brown,  106  Cal.  660,  80  Pac.  1060,  30  L. 
R.  A.  384. 

it  Is  further  contended  that  this  decree 
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is  erroneous  In  that  It  prevents  the  city  from, 
In  the  future,  cbanglug'  Its  point  of  dWer- 
slon,  so  a»  to  take  the  water  out  upon  a 
higher  level.  It  does  not  appear  from  the 
record  that  the  question  whether  or  not 
the  city  has  the  right  to  change  Its  point 
of  diversion  was  presented  to  or  decided  by 
the  trial  court,  and  therefore  we  have  no 
power  to  pass  on  it  here.  If  such  right  ex- 
ists on  the  part  of  the  city,  we  perceive 
nothing  in  this  decree  to  prevent  its  exer- 
cise. In  fact,  the  decree  expressly  limits 
the  use  of  the  city's  water  by  the  power 
company  to  the  present  point  of  diversion, 
for  the  provision  relating  to  this  subject 
Is  that  the  power  company  has  the  right 
to  use  such  water  for  the  purpose  of  operat- 
ing its  plant  "so  long  as  said  Salt  I^ike  City 
shall  continue  to  divert  its  water  at  its 
present  point  of  diversion,  and  to  use  the  - 
same  at  Its  present  place  of  use."  The  de- 
cree thus  deals  simply  with  the  present  place 
of  diversion  and  the  present  place  of  use. 
If,  therefore,  the  city,  before  this  contro- 
Tersy  arose  with  the  power  company,  had 
the  rigbt  to  change  its  point  of  diversion, 
It  would  seem  clear  that  this  decree  does 
not  Interfere  with  such  right;  and  hence, 
if  it  be  assumed,  for  the  purpose  of  argu- 
ment, that  the  appellant  has  the  unquestion- 
ed right  to  change  Its  place  of  diversion 
and  use.  still  the  rigbt  of  the  power  com- 
pany to  use  the  water  without  diminishing 
It  in  quantity  or  impairing  it  in  quaUty, 
until  such  time  as  the  city  has  completed 
its  arrangements  and  appliances  to  make 
the  change  In  the  place  of  diversion  and 
use,  cannot  be  denied.  Relating  to  a  like 
point,  the  supreme  court  of  California,  in 
Canal  Co.  v.  Kldd.  37  Cal.  282.  said:  "A 
party  may  to-day  take  up  a  site  for  a  dam 
and  canal,  and  claim  the  waters  of  a  river, 
to  be  dlv«-ted  at  that  point,  and  immediate- 
ly commence  work  with  a  view  of  appropri- 
ating the  water  to  his  use  for  mining  pur- 
poses, and  yet,  altho,ugh  laboring  with  all 
diligence,  be  imable  actually  to  use  the  wa- 
ter for  any  purpose  for  years  to  come.  Un- 
til he  can  use  It,  another  party  may  divert 
the  whole  water  and  use  it,  provided  he  can 
do  so  without  Injury  to  the  plalntifTs  dam 
or  canal,  or  the  progress  of  his  work,  and 
there  would  be  no  Injmr  to  the  ^alntlfTs 
water  right,  and  no  right  of  action  to  es- 
t;ab1ish  the  water  right,  or  recover  the  wa- 
ter. «  *  •  The  property  Is  not  In  the 
corpus  of  the  water,  but  is  only  In  its  use." 
We  are  thus  of  the  opinion  that  the  decree, 
as  to  this  point.  Is  not  erroneous. 

Nor  do  we  tbink  a  secondary  water  right, 
such  as  is  claimed  by  the  power  company, 
is  Inhibited  by  section  0,  art  11,  of  the  con- 
stitution. That  provision  of  the  fundamental 
law  prohibits  the  leasing,  selling,  aliening, 
or  disposing  of  waterworks,  water  rights, 
or  sources  of  water  supply  by  mimiclpalltles, 
and  doubtless  was  also  intended  as  an  inter- 
diction againtt  the  power  of  the  legislature 
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to  authorize  municipalities  to  lease,  sell,  alien, 
or  dispose  of  such  property;  but  there  is 
nothing  to  indicate  that  It  was  the  Inteutioa 
of  the  framers  of  the  constitution  thereby 
to  Inhibit  the  acquisition  of  secondary  wi- 
ter  rights,  such  as  the  one  here  under  caa- 
sideration.  We,  therefore,  regard  the  coa- 
stltutional  provision  above  referred  to  as 
having  no  application  to  this  case. 

It  is  also  insisted  that  the  court  erred  In 
providing  in  the  decre«  that  the  monthly  com- 
pensation of  the  commissioners  appointed  to 
carry  the  decree  into  effect,  and  their  neces- 
sary expenses  In  so  doing,  should  be  paid  by 
the  city,  the  four  canal  companies,  and  tbe 
I>ower  company.  It  appears  from  the  record 
that  the  other  parties  to  this  suit  were  all 
prior  ai^tropriators;  that  they  made  tbelr 
appropriations  and  used  the  water  at  a  time 
when  there  was  no  scarcity  of  water  in  the 
river,  and  prior  to  the  scheme  for  impoood- 
Ing  water  in  the  lake;  and  that  the  decree  fM 
a  systematic  distribution  of  the  water  among 
all  the  parties— approprlators—was  made 
essary  by  the  acts  of  those  designated  to 
bear  the  burden.  Under  these  clrcumstanceB, 
and  having  no  opp<Htunlty  to  examine  the 
proof,  the  evidence  not  being'  before  na,  and 
in  the  absence  of  anything  In  the  record 
showing  that  the  disposition  of  the  burden  of 
carrying  the  decree  into  effect  made  by  tbe 
trial  court  who  had  an  opportunity  to  hear 
and  consider  the  evidence,  is  unjust  or  nn- 
lawful,  we  must  decline  to  IntOTfere  wltii  the 
dlstrlbutifMi  of  the  burden  made  In  the  d^ 
cree. 

Upon  the  whole  case,  after  careful  exami- 
nation and  consideratlcm  of  the  Tariooa 
points  presented,  we  are  of  the  opinion  that 
the  court  committed  no  prejudicial  emv. 
The  Judgment  must,  therefore,  be  ofllrmed, 
with  costs.    It  Is  so  ordered. 

MINBIR,  a  J.,  concurs. 

BASKIN,  J.  (dissenting).  It  appears  from 
the  findings  of  fact  that  long  before  tbe  in- 
ception of  the  alleged  right  of  the  Salt  Lake 
City  Water  &  Electrical  Power  Company  to 
the  waters  of  the  Jordan  river  claimed  by  it 
Salt  Lake  CSty  and  tbe  said  canal  and  Irrigi- 
tion  companies  had  appropriated  all  of  ttie 
waters  of  said  river  flowing  therein  dnrlns 
the  dry  seasons  at  points  several  miles  below 
Utah  Lake,  from  which  the  livec  flowi, 
which  had  not  previously  been  appr(q)riated 
by  parties  further  down  that  stream;  and 
had  constructed  canals,  each  several  nill«s 
in  length,  into  which,  by  means  of  bead- 
gates,  tbe  waters  so  appropriated  had  for  « 
long  time  been  diverted  and  used  for  beoe- 
ficial  purposes  by  said  city  and  the  said  caaal 
and  irrigation  companies,  and  that  they  bcv* 
ever  since  continued  to  so  divert  and  use 
the  same.  In  the  fourteenth  finding,  tbe  fol- 
lowing facts  were  found  by  the  trial  court: 
"That  in  dry  seasons  the  flow  of  the  Jordan 
river  became  insufficient  to  supply  tbe  need* 
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of  tlie  several  approprJators  and  users,  as 
hereinbefore  set  forth,  and  In  the  year  3.889 
Salt  Lake  Oity,  the  Utah  &  Salt  Lake  Canal 
Company,  the  East  Jordan  Irrigation  Com- 
pany, the  South  Jordan  Canal  Company,  and 
the  North  Jordan  Irrigation  CJompany.  entered 
into  .An  arrangement  by  which  they  Jointly 
dredged  the  bed  of  the  Jordan  river,  and  re- 
moved natural  obstructions  therein,  which 
oiabled  them  to  draw  the  water  from.  Utah 
Lake,  through  the  channel  of  said  river,  at 
a  levei  22  inches  lower  than  before  such 
dredging;  and  during  the  years  1889  and 
1890  the  said  city  and  canal  and  irrigation 
companies  constructed  in  the  river  at  a  point 
about  three-quarters  of  a  mile  south  and 
above  the  old  dam  a  new  dam  to  enable  them 
to  hold  back  and  store  the  waters  of  the  lake 
for  nse  when  needed,  the  city  and  each  of 
said  canal  and  h*i1gatlon  companies  contrib- 
uting equally  to  the  cost  and  expense  of  such 
dredging  and  of  the  construction  of  said 

new  dam,  which  amounted  to  over   

thoosaud  dollars,  and  of  Its  maiutraance 
since.  That  Immediately  thereafter  the  dty 
and  said  companies  commenced,  by  means  of 
said  dam,  to  hold  back  and  store  the  waters 
in  said  Utah  Lake,  and  in  doing  so  caused 
certain  lands  lying  and  adjacent  to  the  lake 
to  be  flooded,  in  consequence  of  which  a  se- 
ries of  suits  were  commenced  by  tiie  farmers 
of  Utah  county  owning  such  lands  against 
Baid  city  and  canal  and  irrigation  companies, 
which  finally  resulted  In  an  agreement  of 
compromise  entered  Into  in  the  year  1885, 
by  the  terms  of  vrhlch  the  owners  of  said 
lands  granted  to  the  said  city  and  canal  and 
Irrigation  companies  the  right,  so  far  as  their 
Interests  or  the  flooding  of  their  lands  was 
concerned,  to  bold  back  and  store  the  waters 
in  the  lake  until  they  should  rise  to  a  point 
three  feet  and  tliree  inches  above  the  low- 
vater  mark,  which  point  has  since  been 
known  as  'compromise  point,*  and  the  exact 
location  of  which  has  become  fixed  and  de- 
termined by  Judicial  decisions.  Said  com- 
promise agreement  provided  for  the  Section 
annually  by  the  parties  thereto  of  a  board  of 
five  persons,  who  have  since  been  known  as 
'Utah  Lake  Commissioners,*  under  whose  di- 
rection the  rights  granted  by  said  agreement 
should  be  eiercised  by  the  said  city  and  ca- 
nal and  irrigation  companies.  That  ever 
since  1885  to  the  juresent  time  the  said  city 
tnd  said  canal  and  irrigation  companies  have 
opmly,  notoriously,  c(Mitlnuon8ly,  and  ad* 
Tersely  against  all  the  world,  maintained  and 
used  said  Utah  Lake  as  a  reservoir,  and 
said  dam  as  an  impounding  dam,  to  hold 
back  and  store  the  waters  in  the  lake,  when 
necessary  to  do  so,  in  order  to  supidy  their 
needs  during  seasons  of  scarcity  of  water; 
and  the  said  city  and  canal  and  Irrigation 
companies  have  each  contributed  an  equal 
share  of  all  costs  and  exx>eQse8  of  all  mat- 
ters growing  out  ot  such  Joint  enterprises. 
That  said  right  of  storage  has  been,  since 
the  year  1866^  recognised  and  assented  to  by 


all  the  parties  hereto,  except  the  Salt  Lake 
City  Water  &  Electrical  Power  Company,  as 
necessary  to  preserve  and  save  the  waters  of 
the  river  for  the  uses  of  all  the  appropriators, 
and  said  right  of  storage  was  and  is  neces- 
sary for  such  purposes.  Tbat  each  year,  dur- 
ing the  early  part  of  the  Irrigation  season, 
the  city  and  each  of  said  canal  and  irrigation 
companies  have  taken  from  the  river  and 
conveyed  through  their  respective  canals  wa- 
ter to  the  full  capacity  of  such  canals  for 
the  use  of  those  entitled  to  ose  water  there- 
from. ThSit  as  such  seasons  advanced,  aod 
the  watm  receded,  the  snperUitendents  of  the 
several  canal  and  irrigation  companies  and 
a  representative  of  the  city  would  make  a  di- 
vision of  the  waters  so  long  as  they  could 
agree  thereon,  and  later  In  the  season,  when 
an  accurate  division  would  be  called  for  by 
any  of  said  companies,  an  engineer  would  be 
employed  to  measure  the  waters,  and  divide 
the  portion  to  which  the  city  and  each  of  said 
canal  and  irrigation  companies  were  uititled 
equally  between  them.  That  In  making  such 
divisions  there  has  been  allowed  to  flow 
down  the  channrt  oi  the  river  such  quantity 
of  water  as  would,  witb  the  accretions  aris- 
ing from  seepage  or  other  sources,  supidy 
the  necessities  of  the  prior  appropriators." 
The  trial  court  further  found  that:  "In  Oc- 
tober, 1899,  the  said  d^endant  power  com- 
pany posted,  filed,  and  recorded  a  notice  that 
it  had  appropriated  the  waters  of  Jordan  riv- 
er theretofore  appropriated  by  Salt  Lake 
City,  and  which  said  city  was  entitled  to 
fiow  through  its  said  canal,  such  water  to 
be  conveyed  through  the  canal  of  the  Utah 
&  Salt  Lake  Canal  Company  to  said  power 
plant,  and,  after  passing  through  the  wheels 
of  said  plant,  to  be  returned  to  the  city's 
canal,  at  a  point  opposite  the  power  plant, 
undiminished  In  quantity  and  unimpaired  in 
quality.  And  In  November  of  t&e  same. year 
a  similar  notice  was  posted,  filed,  and  re- 
corded by  the  said  Salt  Lake  City  Water  & 
Electrical  Power  Company  giving  notice  of 
the  appropriation  by  it  of  the  waters  of  the 
South  Jordan  Canal  Oompany,  to  be  used  In 
the  same  way  for  the  same  purpose,  and 
returned  to  the  South  Jordan  Canal  In  a  sUn- 
Uar  manner.  *  *  *  That  tbe  appn^riatlon 
of  the  use  of  such  water  for  and  on  behalf 
of  tbe  power  company.  In  order  to  be  com- 
pleted, requires  the  use  of  ^e  city's  canal 
by  said  power  company  through  a  flume 
across  the  Jordan  river  and  Into  the  city 
canal  at  a  point  about  one  mile  and  a  half 
below  the  head  thneof.  and  that  without 
such  use  by  Uie  power  company  of  the  city's 
canal,  the  appropriation  ot  the  use  of  such 
water  by  tbe  power  company  cannot  be  made 
effective.  That  the  said  Salt  Lake  CHty  Wa- 
ter &  Electrical  Power  Company  has  com- 
menced an  action  In  this  court  to  condemn 
the  right  to  use  the  canal  of  Salt  Lake  City 
In  the  manner  aforesaid,  and  to  make  ef- 
fective Its  aiq;Hr(vriatioQ  of  the  use  of  tho 
city's  water.  That  the  Salt  Lake  City  Water 
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&  Electrical  Power  Company,  at  the  time 
when  It  made  and  filed  its  notices  of  appro- 
priation of  Qie  waters  of  tiie  Jordan  rlTer  and 
located  and  constructed  its  power  plant  up- 
on the  said  river^  bad  fall  knowledge  and  no- 
tice of  the  several  rights  of  said  Salt  Lake 
City  and  the  several  canal  and  Irrigation 
companies  aforesaid,  and  of  their  several  ap- 
propriations and  rl^ts  of  storage,  as  afore- 
said, and  of  Uie  exercise  of  said  right  to 
store  water  in  Utah  Lake  for  many  years 
prior  thereto."  Among  other  conclusions  of 
law,  the  trial  coort  fonnd:  "That  Salt  Lake 
aty,  the  Utah  &  Salt  Lake  Canal  Company, 
the  East  Jordan  Irrigation  Company,  the 
South  Jordan  Oanal  Company,  and  the  North 
Jordan  Irrigation  Company  are  entitled  to 
a  decree  awordii^  to  them,  subject  to  the 
limitations  h»elnafter  set  forth,  the  right  to 
the  use  of  all  of  the  balance  of  the  waters 
of  the  Jordan  river  for  municipal,  irrigation, 
culinary,  and  domestic  purposes,  to  the  ex- 
tent of  the  capacity  of  their  several  canals^ 
and  the  right  to  Impound  and  store  all  the 
TOtm  of  said  river  in  Utah  Lake,  and  to 
have  their  title  thereto  quieted,  •  •  * 
and  shall  have  an  equal  right  to  use  all  of 
such  waters,  to  the  extent  of  the  capacity 
of  their  several  canals,  and,  while  there  Is 
sufficient  water  for  that  purpose,  may  each 
take  the  full  quantity  of  water  ttieir  respec- 
tive canals  will  carry,  and,  when  the  water 
Is  Insufficient  to  fill  all  the  mnals  to  their 
maximum  capacity,  then  the  city  and  canal 
and  Irrigation  companies  shall  be  ^titled  to 
an  equal  division  thereof,"  etc.,  "and  that 
the  Salt  Lake  Olty  Water  &  Electrical  Power 
Company  Is  entitled  to  a  decree  awarding 
to  It  the  right  to  convey  to  Its  power  plant, 
and  use  for  the  purpose  of  operating  the 
same,  the  waters  which  the  city  of  Salt  Lake 
Is  oititled  to  tidce  Into  Its  canal  so  long  as 
said  .city  shall  continue  to  divert  Its  waters 
at  Its  present  point  of  diversion,  and  use 
the  same  at  Its  present  place  of  use;  but  the 
right  of  the  said  Salt  Lake  City  &  Electrical 
Power  Company  to  use  Uie  city's  said  water 
wlU  be  ^ectlve  only  after  said  power  com- 
pany has  established  by  judgment  of  the 
court  in  an  action  at  law  Its  right  to  make 
connections  with  Its  flume  and  the  city's 
canal,  and  shall  bare  paid  to  the  city  any 
sum  which  may  be  awarded  to  said  city  by 
such  Judgment  1^  way  of  damages  therefor.** 
The  decree  rendered  embraces  these  conclu- 
sions of  law. 

It  Is  clear  from  the  findings  of  fact  that 
each  of  said  companies  and  Salt  Lake  City 
at.and  long  bef(»%  the  Inception  of  the  rights 
claimed  by  the  Salt  I^ke  City  Water  & 
Electrical  Power  Company  had  acquired  a 
vested  right,  subject  only  to  the  rights  of 
prior  approprtators,  to  have  the  waters  of 
the  river,  and  the  waters  so  stored  and  held 
back,  diverted  in  the  mannor  and  at  the 
place  agreed  upon  by  said  parties  in  their 
snld  agreement,  and  at  will  to  change  the 
points  pt  use  and  diversion,  unless  the 


change  would  impair  the  priw  rights  of  oth- 
er persons.  This  vested  right  cannot  be  Im- 
IHilred  by  any  subsequent  appropriation. 
The  Salt  lAke  City  Water  &  Electrical  Pow- 
er Company  has  borne  none  of  the  expenses 
of  storing  the  waters  or  of  acquiring  the 
right  to  flood  the  land  bordering  upon  the 
lake,  yet  it  se^  to  share  in  the  benefits 
arising  from  the  storage  by  making  an  al- 
leged appropriation,  under  which  It  dabns 
the  right  to  divert  the  water  which  the  etty 
by  prior  right  Is  entitled  to  have  turned  into 
its  canal  in  pursuance  of  Its  previous  Kppm- 
priatlon  and  agreement  with  tbe  canal  and 
Irrigation  companies,  and  conduct  the  same 
to  its  jmwer  plant  on  the  opposite  side  of 
the  river,  and  trora  thence  across  the  river 
into  the  city's  canal  miles  from  Its 
month.  Under  the  findings  the  alleged  ap- 
pn^rlatlon  is  invalid,  and  they  fall  to  show 
that  the  Salt  Lake  Water  ft  Electrical  Power 
Company  has  acquired  any  right  wbatevw  to 
enter  upon  or  discbarge  the  diverted  water 
into  the  cIty'B  canal  at  the  point  meDtl<nied. 
On  the  contrary,  it  is  clear,  not  only  from 
the  decree,  but  from  the  fact  that  a  suit  Is 
l>end1ng  in  which  said  company  seeks,  under 
the  law  of  eminent  domain,  to  acquire  sodi 
right,  that  it  did  not  exist  at  tbe  entry  of 
the  decree.  In  l^e  pending  suit  refored  to 
the  Salt  Lake  City  Water  &  Electrical  Power 
Company  does  not  seek  to  acquire  the  right 
to  divert  from  the  head  of  the  Salt  Lake 
City  Canal  the  water  so  as  aforesaid  appr(^ 
priated  by  the  city,  but  wrongfully  dalms 
that  it  has  abeady  acquired  that  right  uadtf 
its  said  notices  of  appropriation  of  the  same, 
and  only  seeks  to  acquire  tbe  right  to  dis- 
charge Into  the  city's  canal,  1^  miles  below 
its  head,  water  which  It  wrongfully  claims 
It  has  the  right  to  divert,  under  notices  of 
appropriation  which  are  Invalid  ao  tat  u 
they  relate  to  the  prior  vested  rights  ct  tite 
city.  As  the  city  Is  the  only  party  that  bu 
appealed,  only  that  portion  of  the  decree 
which  rdates  to  the  right  dalmed  by  the 
Salt  Lake  City  Water  &  Electrical  Power 
Comi»ny  to  divert  the  city's  water  should  be 
set  aside. 

For  the  reasons  stated,  I  am  unable  to  con- 
cur with  my  associates  in  affinnlng  the  de- 
cree as  a  whole. 


(«  C*L  Vanf.  HU 

RUDDOCK  CO.  V.  JOHNSON  et  al.  (L.  i. 
996.) 

(Supreme  Court  of  California.  Jan.  28,  1902.) 

AGENCY— AUTHORITY  OP  AOBNT— STATUTB  OP 
FRAUDS-BVIDBNCB. 
1.  In  an  action  for  damages  for  an  alleged 

breach  of  a  writtpu  contract  to  pnrdi>* 
peaches  from  plaiotilT.  the  contract  price  be- 
ing for  more  than  $'200,  end  the  agent,  wbo 
was  claimed  to  have  executed  the  contract  for 
(Jefendants,  not  having  been  anthorized  in  writ- 
iuff,  piaintiff  contended  that  defendants  wcm 
^stopped  to  deiiy  the  agency,  and  to  plead  th« 
statute  of  frauds,  because  of  a  holding  oat  oi 
the  agent  as  sndi  In  previous  ^ilar  traas8^ 
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ti6Da.  The  evidence  sho-wed  that  preTloas 
Bales  of  fruit  were  made  by  plaintiff  to  other 
parties  than  defendants,  and  defendants 
agent  testified  that  be  told  plaiatifiTs  agent 
that  the  emit  in  uaestion  was  ttx  the  same 
purpose  as  lormerlf.  It  was  sbowD  that  de- 
fendants were  the  agents  of  certain  fniit  deni- 
ers,  and  tbat  the  agent  whom  it  was  claimed 
bad  bound  them  was  their  gabageut  to  poi* 
chase  fruit  for  defendants'  prlndDals.  Held, 
that  no  estoppel  was  shown,  ostenalble  author- 
It?  as  a  subagent  not  conferrinc  authority  to 
bind  defendants  as  priocipals. 

2.  A  withdrawn  cross  complaiut  is  not.  ad- 
missible in  evidence. 

CommisBionerB'  decision.  Department  1. 
Api>eal  from  superior  court,  Los  Angel ee 
county;  Luden  Shaw,  Judge. 

Action  by  the  Ruddock  Company  against 
F.  S.  Johnson  and  others.  From  a  Judgment 
In  favor  of  defendants,  plaintiff  appeals. 
AflBrmed. 

Anderson  &  Anderson,  for  appellant.  Clar- 
ence A.  Miller,  for  respondents. 

GKAY,  C.  Action  for  damages  for  breach 
of  an  agreement  by  defendants  to  purchase 
pJalntifTs  crop  of  peaches,  eatllnated  at  12 
tons  or  more.  The  defendants  had  judg- 
ment and  this  appeal  is  by  plaintiff  from  an 
order  denying  its  motion  for  a  new  trial. 

Appellant  attacks  the  finding  of  the  court 
to  the  effect  that  do  contract  or  agreement 
was  entered  into  between  plaintiff  and  de- 
fendants. It  appears  that  tbe  contract  or 
agreement  for  the  purchase  of  plaintiff's 
peaches  was  in  writing,  and  for  a  price 
much  in  excess  of  f 200.  It ,  was  signed  by 
defendants  only  by  tbe  hand  of  their  alleged 
agent.  Prince  by  name.  Tbe  contract  of 
snlo,  being  for  a  price  of  more  than  $200, 
was  within  tbe  statute  of  frauds,  and  it  was 
tberefu-e  necessary  that  It  should  be  In 
writing.  It  was  also  necessary  to  show  that 
tbe  authority  of  the  agent  executing  the  con- 
tract in  tbe  name  of  tbe  defendants  was 
also  in  writing,  or  else  present  facts  in  some 
way  taking  the  case  out  of  the  statute  of 
frauds.  It  seems  to  l>e  conceded  that  Prince 
had  no  authority  in  writing  to  sign  the  con- 
tract for  defendants.  It  is  contended,  bow* 
ever,  on  behalf  of  appellant,  (1)  that  defend- 
ants by  their  acts  were  estopped  to  deny  the 
agency  of  Prllice,  l>ecauBe  tbey  had  held  him 
out  as  tbelr  ogent  in  previons  similar  trans- 
actions wltb  plaintiff:  <2)  the  contract  was 
ratified  by  defendants. 

As  to  the  first  contention,  the  evidence 
without  conflict  shows  that  the  previous 
sales  of  fruit  by  plaintiff  upon  which  the 
contention  depends  were  made  to  Emerson 
and  Hall,  and  not  to  these  defendants,  or 
either  of  them;  and  Prince  testifies  that  he 
told  plaintiffs  agent,  Vincent,  that  be  was 
getting  tbe  fruit  In  tbe  purchase  and  sale 
upon  which  this  action  is  based  for  the  same 
parties  as  formerly,  and  that  samples  must 
be  sent  Bast  to  them.  If  Prince  is  to  be 
Jwlleved  (and  the  findings  indicate  that  tbe 
trial  court  did  believe  hiui),  then  p^lntlff 


bad  oral  notice  that  Prince  was  not  acting 
as  defendants'  agent  in  tbe  alleged  sale  and 
purchase  involved  in  this  case.  Therefore, 
so  far  as  tbe  sale  is  attempted  to  be  estab- 
lislied  ou  the  theoi*y  of  tbe  ostensible  agency 
of  Prince  and  the  estoppel  of  the  defMidants, 
the  finding  against  tbe  sale  finds  support  In 
this  evidence  that  all  the  purchases  were  for 
the  Eastern  house,  and^not  for  defendants, 
and  that  plaintiff  bad  notice  of  that  fact. 
Tbe  evidence  tends  to  show  that  defend- 
ants were  only  the  agents  of  fruit  dealers 
in  the  East,  and  It  cannot  be  reasonably 
contended  that,  defendants  having  sent 
Prince  out  as  tbelr  subagent  to  purchase 
fruit  for  their  principals  tn  the  East,  they 
are  estopped  to  deny  his  authority  to  make 
purchases  that  would  bind  them  as  princi- 
pals. OstenslMe  authority  for  one  purpose 
certainly  does  not  confer  authority  toe  all 
purposes. 

Tbe  claim  of  ratification  of  the  contract  tg 
hardly  worthy  of  consideration,  for  tbe  rea- 
son that  the  letter  and  otiier  acts  of  defend- 
ants relied  ou  to  show  ratification  seem 
rather  to  show  the  contrary.  The  letter 
written  by  Hall,  purporting  to  have  been 
on  bebalf  of  defendants,  referred  to  the  pur- 
cbaserB  as  "Emerson  and  Hall,  of  Mlnneap- 
ollB,"  and  said  that  the  samples  submitted 
to  tliem  had  not  been  approved,  and  "this 
cancels  the  contract."  The  withdrawn  cross 
complaint  was  not  evidence  of  ratification, 
nor  was  It  evidence  at  all.  Ralphs  v.  Hens- 
ler.  114  Cal.  196.  4&  Pac.  1062;  Miles  T. 
Woodward,  116  CaL  306.  46  Pac.  1076. 

We  think  the  evidence  fails  to  show  that 
the  question  of  Prince's  authority  to  execute 
tbe  written  contract  of  imrchase  for  defend- 
ants was  taken  out  of  the  statute  of  fraod^ 
and  that  the  evidence  falls  to  sustain  the 
theory  of  ratificatlotn.  Tbe  finding  of  no 
contract  must  therefore  be  upheld.  There 
being  no  contract,  the  plaintiff  cannot  re- 
cover In  this  acti(Hi,  in  any  evemt,  and  the 
other  questions  presented  becrane  immate- 
rial. 

We  advise  that  the  order  appealed  fnHn 
be  afibmed. 

We  ooncor:   HATNES,  C;  COOPER,  €. 

PER  OTTRIAM.  For  the  reasons,,  given  In 
the  foregoing  oi^lon,  the  order  appealed 
from  18  affirmed, 

as6  Cal.  4n) 
PASTBNB  V.  PAltDINI.  (8.  JF.  2.364.) 
(Supmne  Court  of  Oalifomla.  Jan.  29,  19Q2.) 

TRIAL— DETERMINATION  OF  ISSUBS— EVI-, 
DENCE— APPEAL. 

1.  Where  the  trial  court,  at  the  opening  of  a 
case,  defines  and  limits  the  issues  made  by 
the  pleadings,  snch  mling  is  .to  be  regarded  as 
a  refusal  to  admit  evidence  upon  any  ottier 
than  the  indicated  issues,  and  it  is  not  neces- 
sary that  a  party  should  offer  evidence  on  an 
excluded  issue,  but  an  exc^itien  to  tbe  court's 
ruling  justifies  the  review  thereof  on  appeal. 
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2.  "Wliere  a  complaiot  alleges  that  a  note 
was  made,  executed,  and  delirered,  and  the 
court  in  definioK  the  issaes  made  by  the  plead- 
iugs  declares  that  Uie  ezec'uUon  of  the  note  Is 
in  issue,  it  means  execution  in  its  legal  sense, 
as  including  delivery,  and  hence  nondeliTery 
may  be  shown. 

3.  In  an  action  on  a  note,  the  detiveiT  of  the 
same  is  prima  facie  established  by  plaintiff's 
production  and  proffer  of  the  note. 

4.  In  an  action  on  a  note,  the  defenses  of 
payment  and  lack  or  cousideration  are  afflrma- 
tive  defenses,  which  it  is  necessary  to  plead, 
and  they  cannot  be  raised  under  a  mere  de- 
nial. 

5.  In  an  action  on  a  note,  introduction  of  the 
nnpaid  note  by  plaintiff  is  suffldent  eriience 
In  support  of  an  allegation  of  nonpayment. 

In  banc.  Appeal  from  8iQ>eriw  court,  ci^ 
and  coiml7  of  San  FrauclBco;  John  Hun^ 
JvAge. 

Action  hj  Jtibn  Poatene  against  F.  Pai> 
dial,  as  admlntotraba-  of  the  estate  of  Loigi 
Pardlnl,  deceased.  From  a  judgment  In  fa- 
yor  of  itolntlfF,  defendant  appeate.  Affirm- 
ed. 

F.  S.  Brittaln,  for  appellant  Reddy, 
Campbell  &  Metson,  J.  G.  Campbell,  and  P. 
J.  Mogan,  for  respondent. 

HBNSHAW,  J.  This  was  an  action  upon 
a  promissory  note.  The  complaint  con- 
tained the  usual  aTerments.  It  charged  that 
Lulgi  Pardlnl,  "for  a  valuable  consideration, 
made,  executed,  and  delivered  to  plaintiff  a 
promissory  note,"  etc.  It  also  averred  non- 
payment of  the  principal  sum  and  Interest, 
and  that  the  whole  was  due  and  unpaid. 
The  answer  was  a  denial  that  "Lulgi  Par- 
dlnl, for  a  valuable  ctmslderation  or  other- 
wise, made,  executed;  and  delivered  to  plain- 
tiff, or  made  or  executed  or  delivered  to 
plaintiff,  a  promissory  note  for  the  sum  of 
twenty-Qve  hundred  dollars  or  any  oth€i 
sum."  The  next  denial  of  the  answer  was: 
"Denies  that  said  Lulgl  Pardini  has  not  paid 
the  alleged  note  set  forth  In  plaintiff's  com- 
plaint; denies  that  the  said  Lulgi  Pardlnl 
has  not  paid  the  Interest  on  said  alleged 
note  set  forth  In  plaintiff's  complaint;  de- 
nies that  said  alleged  note  or  the  Interest  Is 
still  unpaid."  Following  these  denials  was 
a  cross  complaint  to  the  effect  that  the  sum 
of  1800  was  loaned  to  plaintiff  by  Lnigl 
Pardlnl. 

At  the  opening  of  the  trial  plaintiff's  at- 
torney stated  what  he  believed  to  be  the  Is- 
sues involved,  and  that  the  sole  Issue  was 
the  execution  of  the  note,  stating,  further, 
his  conviction  that  the  cross  complaint  was 
not  proper  In  the  action.  The  court,  In  pass- 
ing upon  the  suggestion  of  the  attorney,  held 
that  the  cross  complaint  could  not  be  set  up 
In  the  action,  and  settled  the  pleadings  by 
declaring:  "The  only  issue  under  the  plead- 
ings la  whether  the  deceased,  Pardlnl,  ex- 
ecuted the  note."  Appellant  contends  that 
by  the  ruling  of  the  court  above  quoted  he 
was  deprived  of  his  defenses  to  the  note  of 
nondelivery,  want  of  consideration,  and  pay- 
ment.  It  is  not  only  the  right  of  the  court 
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to  settle  or  to  designate  at  the  outset  of  a 
trial  the  Issues  of  fact  which  have  been 
joined  by  the  pleadings,  and  to  direct  and 
limit  the  Introduction  of  evidence  to  those 
issues  alone,  but  It  Is  eminently  a  propec 
practice,  and  one  which  would  serve  greatly 
to  expedite  the  trial  of  causes,  If  more  com- 
monly followed.  At  the  same  time,  when 
the  court  has  so  declared  upon  the  issues, 
either  party  has  the  unquestioned  right  to 
except  to  the  ruling  of  the  court,  and,  11  by 
that  ruling  he  shall  have  been  deprived 
any  substantial  right  of  defense,  to  urge 
that  upon  the  attention  of  the  appellatu 
court.  He  may  not  only  submit  to  the  rul- 
ing of  the  court  without  future  offer  of  evi- 
dence upon  the  excluded  defense,  but  It  li 
hla  duty  to  accept  such  ruling.  Bell  r. 
Brown,  22  Cal.  678;  De  Baker  v.  Ballway 
Co.,  100  Cal.  279,  39  Pac.  610,  46  Am.  St  Rep. 
237;  Pettygrove  v.  Rothschild,  2  Wash.  SL 
8,  25  Pac.  907;  Hozey  v.  Buchanan,  16  Pet 
218,  10  L.  Ed.  &41;  Manufacturing  Co.  t. 
Caven,  53  Ind.  263.  The  ruling  of  the  court 
In  thus  deQnlng  and  limiting  the  Issues 
should  properly  be  regarded  as  its  refusal 
to  allow  evidence  1^>on  any  othw  than  the 
Indicated  Issues. 

If,  as  has  been  aald,  the  appellant  was  In- 
jured by  such  ruling,  he  has  the  right  to 
be  heflrd  upon  It  here.  But  was  he  Injured 
In  this  Instance?  When  the  court  declared 
that  the  sole  Issue  tendered  by  the  answ» 
was  that  of  the  execution  of  the  note,  It 
unquestionably  meant  "execution"  to  be  un- 
derstood in  itS' legal  sense,  as  Including  de- 
livery. Under  an  allegation  that  the  note 
was  made,  executed,  and  delivered,  and  a 
denial  that  It  was  made  or  executed  or  de- 
livered, and  where,  under  such  Issue  Joined, 
the  court  declares  that  the  execution  of  i 
note  Is  In  Issue,  It  does  not  seem  possible 
that  such  ruling  can  be  misunderstood  as  a 
declaration  by  the  court  that  nondellvay 
may  not  be  shown.  See  r^e  Mesnager  r. 
Hamilton,  101  Cal.  5.32-539,  35  Pac.  1064, 
40  Am.  St  Rep.  81.  The  delivery  was  prima 
facie  established  by  plalntiCTs  prodoctlw! 
and  proffer  of  the  note. 

As  to  the  second  and  third  contentions, 
that  the  defendant  was  deprived  of  his  de- 
fenses of  lack  of  consideration  and  paj- 
ment  It  Is  eiifflclent  to  say  that  such  de- 
fenses are  affirmative  defenses  to  be  plead- 
ed, and  this  defendant  did  not  do.  He  CMi- 
tented  himself  In  his  answer  with  a  naked 
denial  of  the  averments  of  the  complaint 
and  this,  as  has  been  repeatedly  held  In 
this  and  In  other  code  states.  Is  not  saffl- 
clent  to  raise  either  of  these  Issues.  "A 
promissory  note  imports  a  consideration,  sod 
therefore  It  Is  not  necessary  that  a  consid- 
eration should  be  specially  alleged.  If  thef* 
was  no  consideration,  the  defendant  shonld 
have  filed  an  answer  setting  up  a  want  *f 
It  as  a  defense  to  the  action."  Whi'tOT  t. 
Rush,  34  Cnl.  136.  The  Introducticm  of  tfi' 
unpaid  note  by  plaintiff  was  safflclent  evl- 
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draice;  If  erldeiice  wfts  iiecessai7»  In  nin>ort 
oC  hia  nesattre  allesatloD  of  nonpayinent 
(Breniuui  T.  Bremum,  122  OaL  411,  65  PtLC 
124,  68  Am.  St  46);  bttt  pajinait  is 
u  affirmative  def enae^  whlcb  must  be  plead- 
ed (Uelone  r.  Boffln^  128  GaL  614,  62  Paa 
98,  79  Am.  Bt  Bep.  127).  Tber^ore  defend- 
ant 2iaa  no  Just  cause  (Or  com^alnt  tbat  be 
was  exduded  by  tbe  ruling  of  tbe  court 
(torn  offering  eTldenee  upui  defoses  wbicb 
he  had  not  raised. 

ISiere  was  sufficient  erldence  to  Bnpp<Ht 
tbe  findings  of  tbe  court  upon  aU  tbe  is- 
anee,  and,  as  d^endant  was  not  deprired  of 
any  defense  to  which  he  was  entitled,  tbe 
Judgment  Is  affirmed. 

We  concur:  BEATTT,  O.  J.;  TEMPLB, 
HABltlSON,  J.i  GABOUTTB,  J.;  VAN 
OYKSl»  J. 

UcFABLAND.  J.  I  concur  In  tbe  judg- 
ment although,  in  my  opinion,  if  the  answer 
had  set  19  tbe  defenses  of  payment  and 
want  of  consideration,  tbe  remark  of  the 
Judge,  when  counsel  for  plaintiff  was  making 
bis  <q»enlng  statement,  should  not  have  been 
takni  as  precluding  any  evidence  as  to  those 
defensesi  The  remark  of  the  court  in  reply 
to  counsel  for  plaintiff  evidently  meant  mere- 
ly tbat  tbe  matter  set  up  Ja  the  cross  com- 
plaint could  not  be  considered.  Nothing 
fUrtbw  was  called  to  tbe  attention  of  tbe 
court  Counsel  for  defendant  evidently  con- 
sumed tbe  remark  of  the  court  in  the  sense 
above  stated,  for  be  contends  In  bis  brief 
tbat  "the  evidence  shows  want  of  cbnsid- 
watloo  and  nonexecation.** 


036  Cal.  430) 

WEAVES  7.  REDDT  et  Sl  (S.  P.  1,M0.) 
(Supreme  Court  of  California.   Jair.  29.  1902.) 

PUBLIC  OFFICERS— REMOVAL— APPEAL. 
Where  plaintiff  instituted  an  action 
■Sainst  a  city  board  of  health  for  removios 
him  from  tibe  position  of  superintendent  of  the 
alms  honse,  but  meanwhile  tbe  new  charter  of 
the  dty  bad  become  opertbtiTe,  nnder  which 
another  board  of  health— a  different  entity  and 
difFerently  appointed— had  come  ioto  existence, 
n  that  a  Judgment  for  plaintiff  would  be  no- 
availing,  bli  appeal  will  be  dismissed. 

Department  2.  Appeal  from  supwior 
court  city  and  county  of  San  Francisco; 
John  Hunt  Judge. 

Proceedings  by  PbiUip  U  Weaver  against 
Kdward  A.  Reddy  and  others.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

Wm.  Denman  and  Chlckerlng,  Thomas  & 
Gregory,  for  appellant  Reddy,  Campbell  & 
Uetscn  and  Garret  W.  McEnerney,  for  re- 
spondents. 

HENSHAW.  J.  Plaintiff  aUeges  that  he 
vas  unjustly,  and  In  violation  of  the  law, 
removed  by  the  bonrd  of  health  of  the  city 
sod  couuty  of  Sau  Frauclsco  from  tbe  posi- 


tion of  superintendent  of  the  alma  honse  aC 

tbe  city  and  county,  and 'be  brings  this  ae> 
tlon  against  tbe  board  of  health  and  against 
the  defendant  Edward  A.  Beddy  to  aecure 
a  Judgment  for  bis  r^natatomoit  The 
board  of  health  here  made  defendant  Is  tbe 
board  created  by  tbe  genmd  stato  law, 
which  at  that  time  bad  sole  control  of  the 
alms  bouse.  Since  tbe  commencement  of 
the  action,  however,  the  new  charter  of  tbe 
city  and  county  of  San  Francisco  has  be- 
come operative  and  under  that  charter  an- 
other board  of  health— a  dlfloient  entity, 
differently  appointed— has  come  Into  exists 
encfc  In  the  case  of  People  t.  Williamson 
(8.  F.  2.S71;  decided  Jon.  28,  1902,  67  Pac. 
604),  tbe  legal  exl8tem»  of  the  board  of 
bealtb  of  tbe  city  and  county  of  San  Fran- 
dsco,  created  by  the  charter,  la  recognized; 
but  ns  not  being  necessary  to  tbe  determl- 
noti«i  of  that  case,  no  attempt  was  made  to 
define  Its  duties.  Under  authority  of  the  char- 
ter (St  18D0,  p.  843,  art  10,  S  S),  this  board 
of  health  is  given  substantially  the  same 
control  of  tbe  alms  house  as  theretofore  was 
vested  in  the  board  of  health  created 
tbe  state  law.  That  the  management  of 
hospitals  and  alms  houses  Is  a  municipal 
matter,  we  think,  requires  no  discussion.  It 
follows,  therefore,  that  tbe  board  of  health, 
defendant  In  this  case,  Is  no  longer  In  au- 
thority or  control  over  the  aim's  house,  and 
the  questions  presented  upon  this  appeal  be- 
come purely  academic.  No  Judgment  that 
could  be  rendered  for  plaintiff  upon  bis  ap- 
I>eal  could  afford  him  any  relief,  and  thus  it 
would  be  futile  to  discuss  -the  proposition 
which  be  presents. 

The  Judgm^t  appealed  torn  Is  Oierefor* 
affirmed. 


We  concur: 
PLB.  J. 


McFABLAND,  J.i  TBU- 


(135  C«l.  458) 

LATHBOPE  et  aL  v.  FLOOD.  (&  F.  l,703.)t 

(Supreme  Court  of  California.    Feb.  1.  1902.) 

PHYSICIANS— CON  FINBHBNT  GASB^ABANDON- 
UENT  — INJURIES  TO  MOTHl£R  — DAHAQBS  — 
DEATH  OP  CHILD  —  PATHBR'S  CLAIM  —  VBE- 
DICT— IMPROPER  ITEMS. 

LA  physician,  sued  for  injuries  lastaiDed 
by  a  wife  in  health  and  conBtitutioo,  and  for 
pain  and  mental  auffnisb  by  reason  of  Ills 
abandoDlDg  her  at  the  time  of  her  confine- 
ment, is  not  liable  in  that  action  to  damages 
for  the  death  of  plaintiff's  diUd,  proximately 
caused  hy  such  abandonment 

2.  A  claim  for  damages  for  the  death  of  a 
child  by  reason  of  a  phydd&a  abaudoning  the 
ebflil's  mother  at  the  time  of  her  confinement 
belongs  to  the  father  alone,  and  cannot  be 
joiucd  In  an  action  by  the  husband  and  wife 
for  injuries  suatained  by  the  wifS  by  rsasm 
Of  such  abandonment 

8.  Where,  in  an  action  for  damages,  the  ■wf 
diet  is  for  an  entire  sum.  withoot  spedfylng 
the  amounts  of  the  several  Items  of  damages 
considered  by  the  Jury  under  the  instractionsi, 
one  of  such  items  was  improper,  and  it  is  iot- 
IKWsible  to  determine  the  amount  awarded  In 
the  absenL-e  of  such  improper  Item,  the  verdict 
will  be  set  asidib  ~ 

■BshwrlDg  dealsd  TMuiury  S^  UOl  ■ 
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In  baae.  Oi^lon  In  department  (63  Fac. 
1007}  and  In  coort  below  reversed, 

HABRISON,  J.  The  plaintiffs  are  hoa- 
band  and  wlfe^  and  seek  hereby  to  recover 
damages  from  the  defendant  tot  Injuries 
aastalned  by  the  idalntiff  Margaret  by  rea- 
son of  the  acta  and  conduct  vt.  the  d^endant 
towards  her  at  tibe  time  of  her  conflnnnent. 
The  defendant  la  a  physician,  and  had  been 
engaged  by  the  wife  to  attend  her  npon  that 
occaalon.  Upon  being  summoned  to  her  res- 
idence therefOT,  be  fbund  the  case  to  be 
somewhat  complicated,  and  tiiat  it  would 
be  necessary  to  make  use  of  Instruments 
for  the  purpose  of  removing  the  child  from 
the  mother.  Upon  Inserting  the  Instruments 
for  this  purpose,  the  mbther  cried  out  from 
the  pain  caused  thereby,  and  shrank  or  pull- 
ed hersdf  away,  so  tiiat  tile  Instnimbnta 
came  ont  Upon  Inserting  tiiem  again  she 
again  screamed  and  shrank  away,  where- 
upon the  defoidant  said:  "Ton  quit  your 
screaming.  If  you  don't  quit;  rU  quit." 
She  again  screamed,  and  the  tnatmmeuts 
again  came  out;  and  the  defoidant  thereui>-. 
on  wrapped  up  his  Instruments, .  saying,  "I 
am  going  to  qult^"  put  on  hts  overcoat,  and 
left  the  room,  without  giving  any  directions 
to  the  wife  or  to  tiie  nurse  who  was  with 
her,  or  saying  anything  further.  After  be 
had  l^  the  house  the  husband  f<^lowed  him 
and  asked  him  to  return,  but;  with  consid- 
erable rudeness,  he  refused.  In  about  an 
hour  another  physician  was  obtained,  by 
whose  aid  the  child  was  delivered.  This 
physician  was  also  compelled  to  make  use 
of  Instruments  for  Its  d^very.  and  when 
tiie  child  was  driivered  It  had  certain  marks 
or  bruises  upon  Its  head,  and  lived  only  about 
16  minutes  after  its  birth.  In  tiie  comidalnt 
herein,  aft^r  setting  forth  the  foregoing 
facta,  and  alleging  that  the  death  of  the 
child  resulted  from  the  said  unsklllfol  and 
negligent  conduct  of  the  defendant,  the 
plaintiffs  allege  "that,  by  reason  oC  the  sev- 
wal  premises,  lAalntlff  Margaret  A.  Lath- 
rope  was  Injured  In  hear  health  and  consti- 
tution, and  was  weakened  In  body,  and  said 
plaintiff  suffered  great  pain  and  mental  an- 
guish to  the  damage  and  detriment  of  plaln- 
tUfs  In  the  sum  of  910,000."  The  case  was 
tried  by  a  Jury,  and  a  verdict  of  f2;000  was 
rendered  against  the  defendant.  From  the 
Judgment  «itn«d  tiiereoii,  and  from  an  or- 
der denying  a  new  trlhl,  the  defendant  has 
appealed,  and  In  support  of  his  appeal  con- 
tends that  the  court  ened  In  giving  to  the 
Jury  certain  Instructions  in  regard  -to  the 
damages  which  they  might  award.  Upon 
this  subject  the  court  gave  the  following 
fatstmction:  **In  assessing  damages  tiie  Jury 
may  also  consldCT  what,  If  any,  connection 
defendant's  conduct  had  with  the  death  of 
the  child  of  itolntiffs,— that  being  made  an 
Issue  In  this  case;  and  If  you  believe  from 
fbiB  evidence  In  the  case  that  defendanfa 


acts  or  omissions  hnetirfore  mentlMied  were 
the  dbreet,  proximate  cause  of  the  deatb  of 
plaintiff's  dilld,  then  you  -may  conskU^  thb 
in  assessing  damages.  Gunpensatory  dam- 
ages for  the  death  of  a  minor  diild  Indode 
damages  for  the  pecuniary  loss  proximately 
resulting  from  tiie  death,  but  do  not  iuchide 
damages  for  mental  suffering  from  bereave- 
ment" The  cemidalnt  does  not  chai^  any 
negligent  or  unaklUAil  conduct  on  the  part 
of  the  defendant  In  his  treatment  of  the 
plaintiff  Margaret  prlcff  to  his  abandonmoit 
of  the  case,  nor  was  time  any  evidence  it 
the  trial  that  so  long  as  he  remained  wltb 
het  he  was  In  any  respect  negligent  or  ua- 
sklUf  uL  The  only  ground  of  recovery  ^taut 
the  def«idant  charged  In  tiie  complahit  Is 
tor  the  Uijury  sustained  by  the  wife  In  health 
aAd  constitution,  and  for  tiie  pain  and  mai- 
tal  anguish  suffered  by  her.  Xo  claim  Is 
made  In  the  complaint,  nor  was  there  any 
evidence  at  the  tirlal,  ot  any  damage  sustain- 
ed by  reason  of  the  death  of  the  child,  and 
the  Jury  were  instructed  that  tiiey  could 
not  award  dama^^  for  mmtal  sufferliv 
arlslug  from  bereavement  Moreover,  there 
was  no  eridmce  hetote  the  Jury  Orom  whlcb 
they  could  find  that  the  death  at  the  chPd 
was  caused  by  negligence  or  want-  ot  skis 
on  the  part  of  the  defendant  In  his  efforts 
to  effect  Its  dellvoT.  A  claim  for  damages 
by  reason  the  death  of  the  child  should 
have  been  specially  pleaded,  and  the  rigbt 
to  recover  such  damages  was  In  the  husbaad 
alone.  If  such  clatfn  had  been  set  forth  hi 
the  complaint  herein,  the  complaint  would 
have  been  subject  to  demurrer  tor  a  mis* 
Joinder  of  parties  plAlntlff.  The  case  betoe 
the  court  did  not,  tiio^or^  authorize  any 
recovery  for  damages  arising  from  the  deatb 
of  the  child;  and  it  was  errw  for  the  court 
to  Instruct  the  Jury  that  in  assessing  dam* 
ages  they  could  consider  whetha-  the  de- 
fendant's conduct  had  any  connection  witti 
Its  death,  and  could  also  consider  his  acts 
and  omissions  In  causing  its  death.  Sncli 
Instruction  was  foreign  to  sny  Issue  hi  the 
case,  and  was  misleading,  and  tended  to 
dlv^  the  Jury  from  a  consideration  ot  Uie 
only  questions  proper  to  be  submitted  to 
them.  Whitman  t.  Stelger,  46  GaL 
Hanks  t.  Kaglee,  64  CaL  61,  86  Am.  Bep. 
07. 

As  tho  verdict  Is  for  an  entire  suui,  and 
does  not  specify  the  amounta  of  the  seroal 
Items  <^  damage  which  the  court  lustracted 
the  Jury  that  -It  might  consider  in  mafcinf 
up  its  vordlct,  It  Is  Impossible  to  determine 
the  amount  which  would  have  been  awarded 
]q  the  absence  of  such  Instruction,  and  the 
verdict  should  therefore  have  been  set  aside. 

The  Judgment  and  order  denying  a  new 
trial  are  reversed. 

We  concur:  BEATTI,  C.  J.;  GABOmB; 
J.;  VAN  DYKE,  J.;  TEMPLE,  J.;  McFAB- 
LAND,  J. 
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ZANE  T.  DE  ONATIVIA  et  aL    (S.  F.  2,804.) 

(Sapreme  Coort  ot  OaUfomU.  Jan.  SO,  1902.) 

APraAL-^OnCEl-^APPBAI.  BOND-BUFFICIKN- 
CT— CORRBCTION. 

1.  Wlere  notice  of  appeal  is  jointly  given  by 
two  defendants,  but  omy  one  files  an  appeal 
bond,  the  bond  and  notice  are  snfi3cl«it  to  sup- 
port the  appeal  of  the  latter,  but  the  appeal  of 
the  other  defendant  will  be  dismissed. 

2.  Where  notice  of  appeal  is  only  given  by 
oae  of  two  defendants,  an  appeal  bond  on  be- 
half of  both  defendants  ia  insnfflcient  to  sup* 
port  the  appeal  of  ritber  defendant,  aa  tn» 
suretiaB  jdo  not  undertake  to  be  responubie  for 
either  separately. 

8.  The  request  by  anpeUant.  after  the  hear^ 
ing  of  a  motion  to  oisniim  an.  appeal,  to  be 
allowed  to  substJtnte  a  auffldeut  Appeal  bond 
for  a  bond  fonnd  insufficient,  Is  too  late,  and 
will  be  refused.  . 

In  banc.  from  superior  court,  city 

and  coun^  of  San  Francisco;  J.  M.  Seawdl, 
Judge. 

Action  by  Marie  Zane  a<alnst  LUlle  H.  De 
OnatlTla  and  othws.  From  a  Ju^ment  in 
favor  of  plaintiff,  the  defendants  appeal,  and 
idatntlff  fllM  a  motion  to  dlsmisft  such  ap- 
peals.  Granted  in  part  and  refused  In  part 

Pringle  &.  Prlngle,  for  appellants.  Alexan- 
der D.  Keyea,  for  respondoit 

HEEXSHAW,  J.  Plaintiff  and  rcHwntlent 
moved  to  'dismiss  the  appeals  of  defendants 
and  appellants  from  the  Judgment  and  from 
the  order  denying  a  new  trial  upon  the 
ground  of  the  Insnffldency  of  the  undertak- 
ings given  to  support  such  appeals.  In  the 
trial  court  Judgment  passed  for  plaintiff  and 
against  the  defendant  LUlle  for  the  sum  of 
$3,680.53,  with  interest  at  7  per  cent  from 
the  22d  day  of  December,  1900.  Both  de- 
fendants appealed  from  this  Judgment,  and 
gave  notice  of  their  appeal.  The  undertak- 
ing siren  recited  as  follows:  •'Whereas,  the 
defendant  In  the  abore-entltied  action  has 
appealed  to  the  supreme  court  of  the  «tate 
of  California  from  a  Judgment  made  and 
entered  against  the  defendant  Llllle  H.  De 
-Onatirfa:  •  ♦  •  Now,  therefore,  in  con- 
sideration of  the  premises  and  of  such  ap- 
peal, we,  the  undersigned,  •  •  •  do  va- 
dertake  and  promise  on  the  part  of  the  ap- 
pellant that  the  said  appellant  will  pay  all 
damages  and  costs  which  may  be  awarded 
against  her,"  etc.  The  defendant  Lillle 
alone  gave  notice  of  appeal  from  the  order 
denying. her  motion  for  a  new  t^lal,  and  the 
midertaklng  upon  that  appeal  was  as  fol- 
lows: "Whereas,  the  defendants  In  the 
above-entitled  action  have  appealed  to  the 
supreme  court  of  the  state  of  California 
from  the  order  denying  defendants'  motion 
for  a  new  trial:  •  •  •  Now,  therefore, 
In  consideration  of  the  premises  and  of  such 
appeal,  we,  the  undersigned,  do  hereby  Joint- 
ly and  severally  tmdertake  and  promise  on 
the  part  of  the  appellants  that  said  appel- 
lants win  pay  all  costs  and  damages  which 
may  be  awarded  against  the  defendants  on 
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said  appeal,  or  on  a  dismissal  tiiereof,"  etc. 
In  the  appeal  from  the  Judgment  it  will  be 
observed  that  notwithstanding  notice  of  the 
appeal  was  given  Jointly  by  the  two  defend- 
ants, the  undertaking  is  eecm-lty  for  the  ap- 
peal of  the  defendant  Lillte  alone.  The  ap- 
peal of  defendant  T.  Ii.  De  Onatlvia,  being 
unsupported  by  any  undertaking,  must  be, 
and  is  hereby,  dismissed.  But  the  under- 
taking in  question  Is  sufficient  to  support,  the 
aiqpeal  of  LUUe.  It  does  not  follow  that  be- 
cause losing  parties  shall  Jolntiy  give  notice 
of  their  Intention  to  appeal,  and  thereafter 
one  or  more  shall  decline  to  proceed  further, 
that  the  appeal  of  the  other  party  or  parties 
desirous  of  prosecating  the  matt^  to  a  hear- 
ing must  for  this  reason,  be  lost  If  de- 
fendant T.  L.  De  Onativia  declined  further 
to  iHXMecute  his  aiH>eal,  It  is  permissible  fmr 
the  codefendant  Llllle,  under  the  Joint  no- 
tice, to  proceed  with  her  appeal,  and  the  un- 
dertaking given  is  In. all  respects  Efficient 
for  this  purpose.  The  motion  to  dismiss  the 
appeal  of  the  defendant  Ullle  from  the  Judg- 
ment  Is  th^efore  denied. 

The  appeal  from  the  order  draiying  a  new 
trial  presents  a  more  complicated  question. 
In  this  case  only  the  defendant  LUUe  gave 
notice  of  appeal.  The  imdortaklng  in  terms 
is  security  for  the  appeal  of  the  defendants. 
The  sureties  und^ake  upon  the  port  of  the 
appellants  (where  there  Is  but  one  appelant) 
that  the  appdlants  will  pay  all  costs  and 
damages  which  may  be  awarded  against  the 
defendants  on  said  appeal,  when  costs  and 
damages  could  only  be  awarded  against  the 
one  appealing  def^dant  Standing  t^n 
th^  strict  letter  of  their  contract  the  sure- 
ties could  never  be  liable  for  anything  upon 
this  undertaking.  There  never  was  a  Joint 
appeal,  and,  consequentiy,  there  never  could 
be  an  award  of  damages  or  costs  against 
the  defendants.  Moreover,  the  sureties  have 
agreed  to  stand  responsible  only  for  such 
damages  and  costs  aa  might  be  awarded 
against  the  two  defendants.  It  is  conc^v- 
able  that  tbey  might  have  refused  to  go 
upon  the  undertaking  had  they  known  that 
but  one  defendant  had  appealed.  It  is  con- 
ceivable that  they  might  have  regarded  the 
other  defendant  who  they  thought  had  ap- 
pealed, but  who  In  fact  had  not  appealed,  as 
the  one  flnandally  responsible  In  the,  event 
that  the  appeal  should  be  lost  or  dismissed. 
We  are  unable  to  perceive,  tiierefore,  how 
the  appeal  from  the  order  drying  the  mo- 
tion for  a  new  trial  can  be  maintained.  Ap- 
pellant might  have  filed  a  new  undertaking 
before  the  hearing,  but  this  she  failed  to  do. 
Her  request  that  she  now  be  permitted  to 
file  it  comes  too  late.  Duncan  v.  Times-  ■ 
Mirror  Co.,  109  Cal.  002,  42  Pac.  147. 

The  appeal  from  the  order  denying  the 
motion  .for  a.  new  trial  Is  therefore  dismissed. 

We  concur:  HARRISON,  J.;  VAN  PYKE, 
J.;  GAROUXTHl  J.;  TE^LB,  J.;  M(^A»- 
LAND,  J. 
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(Snpreme  Court  of  California.  Jan.  30,  1902.) 

UASTER  AND  SERVANT— IN  J  URY  TO  SBRVANT 
— SAFE  PJUACB  TO  WORK— DUTY  OF  MASTER- 
ASSUMPTION  OF  RISK  — EVIDENCE  — SUFFI- 
CIENCV  —  CONFLICTING  EVIDENCE  —  CRBD- 
IBIHTV  —  INSTRUCTIONS— EXCESSIVE  DAM- 
AGES—APPBAI<—HAIUU^68  ERROR. 

1.  '>Vtaere  a  braketnan  Is  Injured  by  an  en- 
gine brealcing  through  a  trestle,  which  would 
Dut  have  occurred  if  the  brUlKe  had  been  prop- 
erly cotistructed,  the  uegligence  in  the  con- 
BtnictioD  th«wf  is  the  proximate  cnnse  of  the 
accident,  though  the  engine  was  off  the  rails 
before  going  on  ths  bridce. 

2.  A  railroad  company  19  not  liable  for  an  in* 
Jury  to  a  bmkeman  cauaed  by  a  train  going 
through  a  trestle,  it  it  used  ordinary  care  in 
the  construction  and  repair  thereof. 

8.  An  expert  railroad  bridge  builder  testified. 
In  an  action  by  a  brakeman  injured  by  a  train 

SDing  through  a  trestle,  that  the  trestle  was 
efective,  and  would  not  have  broken  down  If 
it  hud  been  properly  constructed  or  in  proper 
repair,  and  that  it  reQuired  certain  timbers  to 
make  it  safe,  and  that  wftnees  had  repeatedly 
notilied  the  defendant  thereof  and  ordered  the 
timbers,  but  that  they  were  not  furnished. 
Held  sufficient  evidence  of  defendant's  failure 
to  use  ordinary  care  to  go  to  tbe  jury,  though 
the  testimony  of  the  witneas  Is  directly  con- 
tradicted. 

4.  Where  there  Is  a  snbstantial  conflict  of 
evidence,  a  verdict  will  not  be  disturbed  on 
appeal. 

6.  A  brakeman.  taaring  no  knowledge  that  a 
bridge  is  defective,  and  not  being  required  by 
the  law  to  determine  such  fact,  does  not  as- 
sume the  risk  of  injuries  resulting  from  the 
defects. 

6.  An  instructloh.  in  an  action  against  a 
railroad  company  by  a  brakeman  for  Injuries 
reooived  by  the  breaking  of  a  bridge,  that  the 
railroad  company  Is  required  to  furnish  and 
keep  In  repair  suitable  appliances,  which  Is  a 
part  of  an  Instruction  that  a  master  canned 
avoid  his  liability  by  delegating  his  authority 
to  a  fellow  servant  to  furnish  suitable  machin- 
ery, though  Incorrect,  In  not  stating  that  rca- 
sonnble  care  in  furoisbing  machinery  is  all 
that  Is  required,  does  not  constitute  reversible 
error,  when  giveu  In  connection  with  other 
Instructions  that  a  railroad  conmany,  as  re- 
gards its  employes,  must  use  all  reasonable 
care  to  keep  ita  roadway  hi  a  good  and  safe 
condition.  * 

7.  FlalDtlff  was  Injured  about  the  bead,  and 
was  unconscious  for  10  or  12  dsys  after  the 
Injury,  and  was  sufTerlug  therefrom  at  the 
time  of  the  trial,  end  tho-e  was  evidence  to 
show  that  tbe  injury  was  permanent.  Held, 
that  a  verdict  for  $7,000  was  not  excessive. 

Department  1.  Appeal  from  saperlor 
court,  Tuolumne  county:  O.  W.  Xlcol,  Judge. 

Action  by  Edward  Dolan  against  the  Slcr^ 
ra  Railway  Company  of  California.  From  a 
judgment  In  favor  of  plaintiff,  and  an  order 
denying  a  new  trial,  defendant  appeals.  Af- 
llrmed. 

8.  D.  Woods  and  J.  B.  Curtln.  tot  appel- 
lant B.  W.  Holland,  for  respondent 

OARODTTB,  3.  Action  Iwongtat  1^  • 
brakeman,  an  employ^  of  defendant  for 
damages  for  personal  Injnrles  received  while 
In  tbe  discharge  of  bis  doty.  An  engine, 
wJUi  tender  In  front  was  travdlng  toward 
Gooperstwwtt.  By  reason  of  a  defect  In  the 
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rails,  tbe  engine  left  tbe  track  and  travded 
about  15  feet  upon  the  ties,  when  It  ptissei 
upon  a  bridge  or  trestle  some  90  feet  Id 
length.  This  bridge  went  down  with  the  en-^ 
gine,  and  plaintiff  and  others  were  Injured. 
Upon  the  part  of  plaintiff  It  is  claimed  that 
the  engine  left  the  track  because  tbe  ralla 
were  broken,  and  that  they  bad  been  In  such 
condition  four  or  five  days;  that  tbe  en- 
gine traveled  about  1&  feet  upon  the  ties, 
when  It  pasaed  open  a  trestle,  and  went 
down  because  It  was  Improperly  coDstructed. 
Tbe  court  doee  not  find  it  necessary  to  con- 
sider that  branch  of  the  case  bearing  apon 
the  defective  mils.  For,  even  conceding  It 
to  be  true  that  tbe  defective  rails  caused  the 
engine  to  leave  the  track,  still,  If  tbe  trestle 
was  defectively  constructed,  and  for  that 
r^son  the  engfae  crashed  tbrough  it  in* 
juring  the  plnlntiff.  It  may  well  be  satd  that 
the  defective  trestle  was  the  proximate  cause 
of  the  injury,  and  defendant  would  be  liable 
in  damages  by  reason  of  sucb  defect 

This  defendant  was  not  required  to  nse 
that  degree  of  care  in  the  constmctloD  of 
this  trestle.  In  satisfying  the  demands  of 
the  law  as  to  Its  duty  toward  this  brakeman, 
that.lt  was  required  to  nee  In  Its  construc- 
tion viewed  from  tbe  standpoint  of  a  passen- 
ger upon  Its  train.  Reasonable  care  (that  la, 
ordinary  care)  Is  the  measure  of  an  em- 
ployer's duty  to  his  Bervants  in  tbe  selection 
of  tools,  materials,  etc.,  with  wblch  and 
upon  which  tbe  servant  Is  to  labor.  It  there- 
fore follows  that  if  defendant  exercised  ordi- 
nary care  in  tbe  construction  of  this  trestle 
(that  is,  if  It  was  built  In  the  manner  that 
an  ordinarily  prudent  man  would  have  built 
It  If  be  himself  had  intended  to  use  It  in  the 
manner  this  plaintiff  was  using  It),  then 
defendant  performed  ■  his  full  duty  toward 
his  servant.  Brymer  v.  Southern  Pac.  Ca, 
90  Cal.  498.  27  Pac.  371.  In  the  llsht  of  this 
legal  prinoiple,  tbe  court  is  brought  to  a 
consideration  of  tbe  evidence  bearing  upon 
Its  construction.  And  before  a  new  trial 
can  be  ordered  upon  tbe  ground  that  tbe  evi- 
dence Is  too  weak  to  show  a  falltire  of  duty 
toward  this  plaintiff  In  Its  construction  of 
the  trestle,  this  court  must  be  able  to  say, 
as  matter  of  law,  that  under  tbe  evldenr-s- 
ordinary  care  was  used  in  the  constructjcn. 
Tet  when  the  evidence  Is  ^amfned  up'>n 
the  question  a  direct  conflict  upon  this  point 
appears.  By  appellant's  brief  the  credibil- 
ity of  plaintiff's  principal  witness  is  attack- 
ed. But  htb  credibility  was  a  matter  essen- 
tially for  the  jury  to  pass  upon,  and  It  wooliS 
be  an  «cceptIonal  case  where  this  court 
would  east  out  evidence  from  the  record, 
with  the  stamp  of  fiilsebood  npoo  It  after 
12  men,  duly  convened  under  the  law  to  test 
Its  credibility,  had  given  It  faltb  and  credit 
It  therefore  follows  that  tbe  evidence  of  the 
witness  Buck  as  to  constmctlon  of  the  tree- 
tie  will  be  credited  by  this  court  and.  so 
credited,  It  supports  the  verdict  of  the  jni7 
And  iipMi  tbe  question  before  Oieconrt  It 
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Is  Immaterial  tbat  tbe  record  dlscloees  otbcr 
evidence  conflicting  with  his  testimony.  In 
speaking  as  to  the  constmction  of  this  tres- 
tle, tbe  -witness  said:  "Well,  It  was  Id  bad 
sbape.  The  bridge  was  never  flnlBhed  In 
the  first  place.  I  called  tbe  attention  of  the 
officers  of  the  Sierra  Hallway  Company  to 
the  unfinished  conditl<m  of  this  bridge  prior 
to  tbe  wreck,  at  varlonB  times  during  the 
six  months,  we  will  say,  and  so  on.  *  *  * 
Notbing  was  done  by  Mr.  Potts  in  relation 
to  the  trestle.  Q.  Well,  from  the  examina- 
tion yon  made,— ftom  yonr  experience  as  a 
railroad  bridge  constructor,— can  you  state 
whethtf  or  not  that  bridge  was  safe  or  in  a 
proper  condition  to  be  nsed  for  the  purpose 
it  was  being  used  by  the  defwdant?  A. 
No,  sir;  It  was  not.  •  •  •  Q.  Frpm  your 
experience  as  a  bridge  constructor  and  rail- 
road man,  could  you  state  whether  or  not, 
ir  that  bridge  had  been  prop^ly  constructed 
and  in  proper  repair,— whether  that  engine 
wonld  bare  broken  it  down  on  this  oc«iBion? 
A.  No,  sir;  It  would  not  *  *  *  Q.  What 
did  this  bridge  lack  In  order  to  make  it  safe 
and  put  it  In  proper  condition?  A.  A  tlmbw, 
six  by  eight,  sixteen  feet  long,  for  girts  to 
hold  the  bents  tc^ether.  •  •  •  This 
bridge  had  nothing  but  a  Uttle  cleat  nailed 
under  the  stringers,  with  20,  or  40  spikes 
to  hold  the  bridge  together.  Q.  X  understand 
you  to  say,  if  this  trestle  had  been  propo-ly 
bnilt.  It  would  hare  had  ttiese  girts?  A. 
Tes,  sir;  and  on  this  day  the  engine  could 
not  have  knocked  it  down;  would  not  have 
knocked  it  down  if  It  had  been  properly  con- 
structed. *  *  *  Q.  Did  you  notify  Mr. 
Potts  that  these  girts  were  needed  on  this 
In-ldge  priw  to  this  accident?  A.  Tes;  I  or- 
dered them  qn  Bereral  occasions.  •  •  • 
Never  received  them.  They  were  nevor  fur^ 
nlshed."  It  may  be  well  to  notice  that  the 
witness  Bock  was  an  expert  raUroad  bridge 
bnHder,  and  in  that  capa<^ty  was  in  the  em- 
ploy of  defendant  at  tiie  time  of  the  acci- 
dent, and  had  been  In  such  employment  ftnr 
two  years  Immediatdy  prior  thereto.  In 
view  of  file  foregoing  evidence,  this  court 
cannot  say,  as  matter  of  law,  titat  the  de- 
fendant, In  the  oonstnictlon  of  this  trestle, 
performed  Its  full  duty  to  Its  servant,  the 
tdalntlff. 

It  Is  n^  claimed  that  the  accident  oc- 
curred by  reason  of  the  act  of  the  engineer, 
a  fellow  servant  with  plaintiff,  In  running 
the  train  at  an  excessive  rate  of  speed.  And 
defendant,  after  reviewing  In  his  brief  the 
evidence  found  in  the  record  bearing  upoQ 
this  point,  declares:  "We  submit,  In  view 
of  tbe  forcing  evidence,  ttiat  the  plaintiff 
has  not,  1^  a  fair  preponderance  of  evidence, 
shown  that  the  engine  was  running  at  a 
moderate  and  safe  rate  of  speed."  In  an- 
swer  to  this  contention  it  is  sufficient  to  say 
that  this  comt  has  nothing  to  do  with  the 
matter  as  to  where  tiie  preponderance  of 
evidence  lies.  If  there  Is  a  substantial  con- 
flict In  the  evidence,  then  this  court  cannot. 


disturb  the  verdict  of  the  Jury.  And  the 
question  of  the  presence  of  a  substantial 
conflict  Is  in  no  way  dependent  upon  tbe 
question  of  preponderance  of  evidence.  Ap- 
pellant also  Insists  that  the  breaking  of  the 
rails  where  coupled  together  was  a  fresh 
break.  But,  as  we  have  seen,  even  If  such 
should  be  omceded  to  be  tbe  fact,  still  the 
injury  to  plaintiff,  as  occasioned  by  the  en- 
gine breaking  through  the  defective  bridge 
or  trestle,  was  a  damage  for  which  he  could 
recover. 

The  claim  is  made  that  plaintiff  assumed 
the  risk  of  this  defective  trestie  In  traveling 
over  It  In  view  of  the  fact  that  he  did  not 
know  It  to  be  defective^  and  the  further  fact 
that  he  vras  not  called  upon  by  the  law  to 
examine  tbe  trestie  to  ascertain  whether  or 
not  it  was  defective,  there  Is  nothing  in  the 
claim  made.  As  to  risk  assumed  by  the 
Borvant  see  Limberg  v.  Lumber  Co.,  t27 
Cat.  688,  60  Pac.  176,  40  L.  B.  A.  33;  Starr 
V.  Kreuzberger,  129  Cal.  129,  61  Pac.  787, 
79  Am.  St  Rep.  92. 

Complaint  Is  made  of  the  following  portion 
of  instruction  _  numbered  I:  "The  duties 
which  a  railroad  ctmipany  owe  to  Its  serv^ 
ants,  and  which  it  Is  required  to  perfwm, 
are  to  furnish  suitable  machinery  and  appll-; 
ances  by  which  the  service  Is  to  be  per* 
fwmed,  and  to  keep  them  in  r^lr  and  or- 
der." Standing  alone,  this  declaration  doe* 
not  contain  a  sound  i^rlndple  of  law.  For 
the  law  <mly  demands  that  tbe  master  erer- 
else  ordinary  care  In  furnishing  suitable  ma- 
chinery, etc.,  to  the  servant  with  which  to 
do  his  work.  At  the  same  time,  taking  the 
Instruction  as  a  whol^  It  is  not  substantially 
defective.  Taken  as  a  whole,  we  find  It 
directed  to  the  point  that  the  master  cannot 
avoid  his  liability  by  delegating  his  authwlty 
to  a  fellow  servant  to  furnish  suitable  ma- 
chlnery.  The  shifting  or  avoiding  of  the 
Uablli^  of  the  master  is  the  point  to  whlcl| 
the  Instruction  was  directed.  And  we  find 
tiie  entire  instruction  taken  from  the  lan- 
guage of  the  court  in  the  case  of  Daves  v. 
Southern  Pac.  Ca,  98  Cal.  24,  82  Pac.  708, 
35  Am.  St  Bep.  13b,  and  the  same  principle 
has  been  repeatedly  declared  since  that 
time.  Bums  v.  Sennett  99  Cal.  368,  38  Pac. 
»lft;  Nixon  v.  Lead  Co.,  102  CaL  464, 86  Pac. 
803:  Mullin  v.  Horseshoe  Co.,  105  Cal.  83, 
88  Pac.  B35;  Hlgglns  v.  WlUiams.  114  Cal. 
184,  45  Pac.  1011.  In  the  next  succeeding 
instruction  we  find  the  trial  court  declaring 
the  true  rule  as  to  the  duty  of  a  master 
toward  his  servant  in  the  following  Instruc- 
tion: "The  jury  are  Instructed  that  a  rail- 
road company,  as  regards  Its  emid(^6s,  must 
use  all  ordinary  care  and*  supervision  to  keep 
its  roadway  In  a  good  and  safe  condltiooL*^ 
Tbe  same  ^Ineiple  of  law  Is  also  directly 
declared  In  many  other  portions  of  the 
court's  chsrge. 

The  verdict  ot  $7,000  Is  claimed  to  be  ez>- 
cesslve.  Tbe  court  will  not  dwell  upon  the 
evidence  in  detail  In  this  regard.  The  plaln» 
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tiff  was  injured  about  the  head,  and  was  suf- 
fering from  this  injury  at  the  time  of  his 
trial.  He  was  unconscious  for  10  or  12  days 
following  the  injury,  and  there  is  evidence 
tending  to  show  that  his  injuries  are  per- 
manent These  facts  were  sufficient  to  sup- 
port the  Terdict 

For  the  foregoing  reasons,  the  Judgment 
and  orda  are  affirmed. 

We  concur:  TAN  DTKB,  3.;  HARBI- 
SON, J. 


(135  Oal.  421) 

WILSON  T.  SOUTHERN  PAC.  R.  OO. 
(S.  F.  1,964.) 
(Suiweme  Court  of  California.  Jan.  29,  1902.) 

RAILROADS-OOVERNMHNT  Q RANTS-PR OCUBB- 
HJBNT  OP  PATIENTS  —  CONPUCTINQ 
QBANTS-OBDINART  DILIOBNCK. 

1.  Where  a  railroad  compauy  contracted  to 
UBe  ordinary  diligence  to  secure  a  patent  to 
certain  lauds  embraced  in  two  different  grants 
from  the  United  States,  and  withio  two 
nontbs  after  execution  of  the  contract  made 
application  for  patents  under  one  of  the  grants, 
its  action  as  to  its  claim  under  the  one  grant' 
was  reasonably  dili^at. 

i.  The  Southern  Pacific  Railway  Company 
contracted  to  use  ordinary  diligence  to  obtain 
a  patent  to  lands  embraced  In  a  grant  made  In 
1866  to  both  the  Southern  Pacific  and  the  At- 
lantic &  Pacific  Railroad  Companies.  In  1871 
the  same  land  was  embraced  in  a  further  grant 
to  the  Southern  Pacific  Company  for  the  con- 
struction of  a  branch  road.   On  applicatiou  for 

Satents  by  the  Sontbem  Pa<^fic  Company  on- 
M  the  grant  to  the  branch  lin&  which  was 
approved,  the  Atlantic  &  Pacific  Company  pro- 
tested, and  it  was  held  that  the  rights  of  the 
Atlantic  &  Pacific  Company  in  the  grant  to  it 
had  Tested  at  the  time  of  the  grant  oi  1S71, 
80  that  the  Southern  Pacific  OMnpany  took 
nothing  by  such  grant,  and  on  the  forfeiture 
of  Rucn  grant  in  1886  the  land  reverted  to  the 
United  States,  but  there  was  no  adjudication 
of  the  lights  of  the  Pacific  Company  under  the 
grant  of  186a  Within  two  months  after  this 
decision  the  Sonthem  Pacific  Company  made 
application  for  patent  under  the  grant  of  186G. 
rnieir  attorneys  had  advised  that  it  was  use- 
less to  apply  for  patents  under  the  grant-  of 
1866.  Beta  that,  the  orij^nal  applications  for 
■patents  under  the  branch  line  grant  of  1871 
having  been  approved,  the  company  was  jus- 
tified in  resting  on  this  decision  until  over- 
tamed  by  the  courts,  and  was  not  negligent  in 
not  soouer  making  applicatiou  under  the  grant 
of  186ti,  and  especially  so  as  such  apidicatlOD 
would  twobably  have  been  refused. 

Department  2.  Ai^eal  from  Bnpoior 
iconrt.  dty  and  counl^  of  San  Francisco;  J. 
M.  Seawdl,  Judge. 

Action  1^  H.  H.  Wllecrn  a^lnst  Sontbem 
Pacific  Ralbroad  Company.  From  a  Judg- 
ment in  favor  of  {rialntlff,  defoidant  appeals. 
Reversed. 

Wm.  Singer,  Jr.,*  and  H.  V.  Reardan,  for 
appelant.  Freeman  &  Bates,  for  req^nd- 
ent 

HEXSHAW,  J.  This  appeal  Is  from  the 
order;  denying  defendant's  motion  for  a  new 
trial. '  Defendant  is  vendor  and  plaintiff  ven- 
dee in  a  conoract  for  the  sale  of  realty.  The 


ownerahlp  of  the  land  In  question  was  claim- 
ed by  the  defendant  under  land  grants  from 
the  United  States,  but  no  patent  therefor 
had  Issued  to  the  company.  The  contract 
which  they  entered  Into  provided  for  the 
payment  of  a  portion  of  the  purchase  price 
and  the  payment  of  interest  upon  the  unpaid 
portion,  provided  that  the  defendant  would 
use  "ordinary  diligence"  to  secure  a  patent 
to  the  land  from  the  United  States,  and 
upon  the  issuance  of  patent  would  execute 
its  deed  of  grant;  and  further  provided 
"that  as.  In  consequence  of  circumstances 
beyond  its  control,  it  sometimes  falls  to 
obtain  patents  for  lands  that  seem  to  be 
legally  a  portion  of  Its  grant,  therefore 
nothing  in  this  Instrument  shall  be  construed 
a  guaranty  or  assurance  that  patent  or  title 
will  be  procured;  that,  in  case  It  be  finally 
determined  that  pat^its  shall  not  issue  to 
said  party  of  the  first  part  for  all  or  any  d 
the  tracts  herein  described,  it  will,  upon  de- 
mand, repay,  without  Interest,  to  the  party  of 
the  second  part,  all  moneys  that  may  have 
been  paid  to  it"  The  evidence  and  the  facts 
of  the  case  are  without  substantial  conflict 
The  following  Is  a  recital  of  them:  On  Feb- 
ruary 21,  1885,  the  contract  was  entered  Into, 
and  on  April  23d  of  the  same  year  defend- 
ant's first  application  for  a  patent  of  the 
contract  land  was  fiied  and  approved  by  the 
United  States  land  officers.  Plaintiff  paid 
the  annual  Interest  on  the  uiQ>ald  portion  of 
the  purchase  price,  according  to  the  toms 
of  the  contract  until  February-21,  1891,  aod 
thereafter  paid  nothing.  On  I>ec ember  26, 
1895,  the  plaintiff  gave  notice  of  rescission, 
and  demanded  the  return  of  all  moneys  paid 
under  the  contract  In.  1866  the  congress 
of  the  United  States  authorized  the  Atlantic 
&  Pacific  Railroad  Company  dnd  the  South- 
em  Pacific  Railroad  Company  each  to  build 
a  railroad  In  the  state  of  California,  and 
provided  a  grant  of  lands  to  aid  In  constroct- 
Ing  each  of  the  contemplated  roads.  The 
act  of  congress  was  a  grant  in  praesenti  of 
the  lands,  which,  when  maps  of  definite 
location  were  filed  and  approved,  took  effect 
by  ration  as  of  the  date  of  the  act  U.  S. 
V.  Southern  Pat  R.  Co.,  146  U.  S.  570,  13 
Sup.  Ct  152,  36  L.  Ed.  1091.   In  December, 

1866,  the  defendant  accepted  this  land  grant, 
filed  such  acceptance  In  the  office  of  the  sec- 
retary of  the  interior,  and  on  January  3, 

1867,  filed  Its  map  of  the  general  .route  of 
its  entire  railroad,  the  right  to  constmct 
which  it  claimed  under  the  act  of  1866;  asd 
on  that  day  the  secretary  of  the  interior  and 
the  commissioner  of  the  general  land  office 
duly  accepted  and  ai^roved  the  map,  and 
the  general  route  shown  thereon.  In  March. 
1867,  the  commissioner  of  the  general  land 
office,  under  direction  of  the  secretary,  with- 
drew all  odd  sections  within  30  miles  of  the 
line  designated  upon  the  plat  By  letter  of 
July  14,  1868,  the  secretary  ordered  the  with- 
drawal made  under  his  direction  suspended. 
By  letter  of  August  20,  1868^  he  restored  the 


Digitized  by  Google 


Cal.) 


WILSON  T.  80UTHEBN  PA&  B.  Ca 


689 


original  'wltbdrawal  order.  B7  letter  of  Xo- 
Tember  11,  1869,  be  again  declared  tbe  orig- 
inal withdrawal  order  revoked.  By  letter  of 
I>ecember  16,  1869,  b«  again  restored  the 
original  withdrawal  order.  By  letter  of  July 
26,  1870,  he  directed  that  the  original  with- 
drawal order  remain  in  force.  It  waa  not  un- 
til March  9,  1872,  that  the  AUanUc  &  Paclflc 
Railroad  Company  filed  in  the  office  of  tbe 
commissioner  of  the  general  land  office  maps 
detignatiog  tbe  line  of  Its  route,  and  this 
designation  was  accepted  by  tbe  United 
States,  and  In  like  manner  the  secretary  of 
the  interim  and  the  commissioner  of  tbe  gen- 
eral land  office  ordered  all  the  odd  sections 
of  land  within  30  milea  on  each  aide  of  tbe 
designated  line  of  route  of  tbe  Atlantic  & 
Pacific  Railroad  reserved  from  sale  and  with- 
drawn. By  act  af^roved  March  3,  1871,  con- 
gress Incorporated  tbe  Texas  Paclflc  Ball- 
road  Company,  and  made  to  it  a  grant  of 
public  lands,  and  In  tbe  same  act  authorized 
tbe  Soutbmi  Pacific  Ballroad  Comi>any  to 
construct  a  line  of  railroad  from  a  point  at 
or  near  Tebacbapl  Pass  to  tbe  Texas  Pacific 
Railroad  at  or  near  the  Colorado  river,  "with 
tbe  same  rights,  grants  and  priTllegea.  and 
BQbject  to  tbe  same  limitations,  restrictions 
and  conditions  as  were  granted  to  said 
Southern  Paclflc  Railroad  Company  of  Cal- 
ifornia by  tbe  act  of  July  27,  1866.  Provid- 
ed, however,  that  this  section  shall  in  no 
way  affect  or  impair  the  rights,  present  or 
prospecUve,  of  tbe  Atlantic  &  Paclflc  Rail- 
road Company,  or  any  other  railroad  com- 
pany." Tbe  Southern  Paclflc  Railroad  Com- 
pany built  Its  railroad  as  proposed  and 
agreed.  Tbe  Atlantic  &  Paclflc  Company 
constructed  no  railroad  in  California.  The 
land  here  In  qnestlon  Is  wltbln  the  limits  of 
tbe  grant  to  tbe  Southern  Pacific  under  tbe 
act  of  180G,  within  the  limits  of  the  grant 
to  tbe  AUantlc  &  Pacific  Company  by  tbe 
terms  of  tbe  same  act,  and  within  the  limits 
of  tbe  grant  to  the  Southern  Paclflc  Com- 
pany by  tbe  act  of  1871.  Tbe  route  of  tbe 
road  constructed  by  the  Southern  Pacific 
was  that  laid  out  upon  Its  maps  filed  and 
approved,  under  tbe  act  of  1866.  Section  4 
of  tbe  act  of  1866  provides  that  wbenever 
the  comi>any  shall  have  constructed  25  con- 
secutive milea  of  any  portion  of  said  railroad 
and  telegraph  line  ready  for  tbe  service  con- 
templated, the  president  of  the  United  States 
shall  appoint  three  commissioners  to  exam- 
ine tbe  same,  and.  If  the  commissioners  shall 
report  imder  oath  to  the  president  of  the 
United  States  that  tbe  work  has  been  done 
wltbln  tbe  contemplation  of  the  terms  of  the 
grant,  patents  for  the  lands  sball  be  Issued 
to  tbe  company,  and  this  sball  be  done  from 
time  to  time  as  and  whenever  26  addiUonal 
consecutive  miles  shall  have  been  construct- 
ed. By  amendment  to  this  act  In  1870  (16 
Stat  382)  the  commissioners  are  to  report 
to  tbe  secretary  of  tbe  Interior,  instead  of 
tbe  president,  whereupon  "it  sliall  be  the 
duty  of  said  secretary  of  tbe  interior  to 
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caiise  patents  to  be  Issued  to  said  company 
for  tbe  sections  of  lands,"  etc. 

Tbe  road  cwistructed  by  tbe  Southern 
Pacific  Company  was  examined  by  commis- 
sioners appointed  by  the  president  for  that 
purpose  from  time  to  time  as  the  sections 
were  comtdeted,  and  these  commissioners 
duly  reported  that  tbe  road  had  been  com- 
pleted la  all  respects  as  required  by  the  act. 
All  of  their  reports  were  made  prior  to  the 
year  1885,  and  were  accepted  and  approved 
at  different  dates  between  August  7,  1871, 
and  September  8,  1897,  inclusive,  the  latest 
of  said  reports  being  tbe  report  upon  tbe 
section  of  road  extending  from  Mojave  to 
Needles,  which  was  approved  only  upon 
September  8,  1897.  Tbe  branch  line  road  of 
the  Southern  Paclflc  contemplated  by  the 
act  of  March  3,  1871,  was  constructed  as 
contemplated,  from  Mojave  through  Los  An- 
geles to  Yuma.  This  road  was  duly  examin- 
ed by  commissioners  appointed  by  the  presi- 
dent for  that  purpose,  their  reports  accepted, 
and  tbe  same  were  approved  by  the  presi- 
dent prior  to  the  year  1877.  On  April  23, 
1885,— two  months  after  the  making  of  this 
contract,— defendants  apidled  for  a  patent 
for  the  land  in  dispute  under  tbe  branch 
line  grant  of  187L  This  application  was 
on  that  day  aH>roved  by  the  local  land  of- 
ficers. The  acceptance  and  approval  by  the 
land  officers  and  the  s^ection  thus  made 
on  April  23,  1886.  was  recognition  by  tbe 
government  officers  having  the  power  and  Ju- 
risdiction to  dispose  of  the  qnestloa  of  tbe 
right  of  tbe  defendant  to  a  patent  It  was 
in  tbe  nature  of  a  Judgment  in  their  favor 
determining  their  right  to  a  patent  and  coa- 
cluslve  in  their  favor  until  set  aside  by  some 
higher  authority.  It  thus  appears  without 
dispute  that  within  two  months  after  the 
execution  of  this  contract  the  defendant  had 
applied  for  patents  to  the  lands  In  question, 
and  Its  applicatiMi  had  be^  approved.  Thus 
It  had  executed  to  tbe  fullest  extent  Its  obli- 
gation to  exercise  (wdloary  diligence  In  the 
procurement  of  tbe  desired  patents.  Not- 
withstanding tbe  action  of  the  government 
officers,  patent  to  these  lands  was  not  In 
fact  Issued.  The  reason  becomes  apparent 
when  it  is  remembered  that  the  lands  (or 
some  of  them),  while  embraced  within  the 
grant  to  tbe  South^n  Pacific  Company  un- 
der the  act  of  1871,  were  likewise  embraced 
within  tbe  grant  to  tbe  Atlantic  &  Pacific 
(Company  by  tbe  act  of  1866,  and  the  At- 
lantic &  Pacific  Company  had  protested 
against  tbe  issuance  of  patents  to  the  defend- 
ant company.  In  1886,  however,  congress 
declared  forfeited  tbe  grant  of  tbe  Atlantic 
&  Pacific  Company  because  of  its  failure 
to  construct  Us  road,  and  litigation  arose 
between  tbe  United  States  and  tbe  Southern 
Pacific  Company  as  to  the  latter's  claim 
of  title  to  these  lands.  Briefly  summarized, 
the  essential  points  In  the  litigation  were 
two;  First  It  was  contended  by  the  South- 
ern Pacific  Company  that  tbe  maps  filed  by 
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the  Atlantic  &  Pacific  Company  In  1S72  were 
incomplete,  Insufficient,  .ind  incompetent  un- 
der the  terms  of  the  act,  and  that,  therefore, 
no  title  to  the  lands  did  vest  or  could  have 
Tested  to  the  Atlantic  &  Pacific  Company; 
and,  second,  that,  If  such  title  did  vest,  then, 
as  the  purpose  of  the  grant  was  to  secure 
for  the  benefit  of  the  United  States  and  its 
people  the  construction  of  a  railroad,  the 
forfeiture  of  the  grant  to  the  Atlantic  &  Pa- 
cific Company  should  operate  in  favor  of 
and  to  Test  title  In  the  Southern  Pacific 
Company  under  the  act  of  1871.  because  the 
Southern  Pacific  Company  had  faithfully 
comi^Ied  with  the  terms  of  the  srant  The 
decisions  of  the  United  States  supreme  court 
(U.  S.  V.  Southern  Pac.  R  Co.,  14«  U.  S.  570, 
13  Sup.  Ot.  152,  36  li.  Ed.  1091,  and  Southern 
Pac.  R.  Co.  T.  U.  S.,  168  U.  S.  1,  18  Sup. 
Ct  18,  42  L.  Ed.  356)  were  to  the  effect  that 
the  maps  filed  by  the  Atlantic  &  Pacific  Com- 
pany were  sufflcfent  within  the  terms  and 
for  the  purposes  of  the  act  of  1866,  and 
upm  the  filing  and  approval  of  these  maps 
ot  definite  location  the  grants  In  prsesentl 
took  effect  by  relation  to  the  date  at  the  pas- 
sage of  the  act  <^  1866.  It  was  farther  de- 
cided that,  as  legal  title  had  thus  rested 
In  the  Atlantic  &.  Pacific  Company  In  the 
year  1866,  the  act  of  1871  in  favor  of  the 
Southern  Pacific  Company  could  not  operate 
uptm  any  such  lands,  which  were,  therefore, 
under  the  forfeiture  act  of  1886,  restored, 
so  far  as  the  claim  of  the  Southern  Pacific 
Company  to  these  lands  under  the  act  of 
1871  was  concerned,  to  the  public  domain. 
Nothing  In  these  decisions,  it  should  be  add- 
ed, touched  in  any  way  up<m  the  claim  or 
right  of  the  Southern  Pacific  Company  to 
these  lands  under  its  maln-llne  grant  in  the 
act  of  1866,  and  the  trial  court  was  therefore 
correct  in  deciding  that  the  question  as  to 
whether  iratent  to  these  lands  shofild  or 
should  not  Issue  to  the  Southern  Pacific  Com- 
pany had  not  been  finally  decided.  This 
was  a  question  disputed  In  the  argum«it 
and  In  the  briefs  of  counsel,  respondent  In- 
sisting that  the  decisions  of  the  United 
States  supreme  court  In  the  case  above  cited 
were  absolutely  determinative  of  the  ques- 
tion against  the  decision  of  the  trial  court; 
but  the  question  has  since  been  laid  at  rest 
and  absolutely  disposed  of  in  favor  of  the 
determination  of  the  trial  court  and  of  the 
ai^Uants  vpoa  ttils  hearing  by  the  decision 
of  the  supreme  court  of  the  United  States 
in  Southern  Pac.  Co.  v.  U.  8.  (Noa..  18  and 
24)  22  Sup.  Ct  154,  which  were  cross  appeals 
,  from  the  United  States  circuit  court  of  ap- 
peals from  the  Ninth  district  (08  Fed.  27), 
and  which  appeals  were  decided  upon  Janu- 
ary 6.  1902. 

So  far  as  this  statement  and  dlscussltm 
have  proceeded,  these  facts  have  been  made 
apparent:  First,  that  It  has  not  been  final- 
ly decided  that  patents  to  these  lands  should 
not  Issue  to  the  Southern  Pacific  Company; 
and,  second,  that  in  the  matt^  of  Its  appli- 


cation for  a  patent  to  these  lands  under  the 
act  of  1871  plaintiff  exercised  all  the  diU- 
gence  for  which  its  contract  called.  But,  as 
showing  lack  of  diligence,  it  Is  argued  by 
respondent  that  defendant  should  also  have 
made  application  tac  patents  to  these  lands 
under  the  act  of  1866.  Before  considering 
this  question,  boweTer,  It  Is  pertinent  to  call 
attention  to  the  fact  that  the  dilfgence  with 
which  defendant  chained  Itself  in  its  con- 
tract was  "ordinary"  diligence.  It  Is  a  pre- 
sumption that  the  average  man  in  the  ezw- 
clse  of  his  own  affaits,  where  the  result  up- 
on the  one  hand  will  make  for  his  ben^t 
or  upMi  the  other  to  Us  detriment,  will  ex- 
ercise ordinary  care  and  diligence  in  the 
protection  of  his  interests.  Moreover,  wben 
lack  of  such  diligence  Is  charged  In  a  breach 
of  contract  or  legal  doty,  it  is  Incumbent 
upon  the  plaintiff  to  establish  such  lack  by 
a  preponderance  of  eTldence.  Under  this 
contract  it  Is  plain  that  it  was  to  the  great 
benefit  of  the  Southern  Pacific  Company  to 
secure  patents  to  these  lands,  as  only  upon 
the  issuance  of  such  patents  did  It  acquire 
a  merchantable  title  to  them.  It  is  a  natu^ 
al  presumption,  therefore,  that  It  would  use 
the  diligence  of  the  ordinary  person  dealing 
with  his  own  affairs  to  secure  what  was  of 
great  material  benefit  to  Itself.  That  It  act- 
ed with  due  diligence  under  the  act  of  1871 
has  been  said  and  shown.  It  further  ap- 
pears that  within  two  months  after  the  de- 
cision of  the  supreme  court  of  the  United 
States  (U.  S.  v.  Southern  Pac.  R  Co.,  146 
U.  S.  570,  13  Sup.  Ct.  152.  36  I*  Ed.  1061) 
It  made  application  for  patents  to  these  same 
lands  under  the.  act  of  1866.  As  has  beoi 
said.  It  Is  charged  by  respondent  with  neg- 
ligence in  not  haTing  done  so  earlier.  The 
complete  answer  Is  disclosed  by  the  facts  of 
the  case.  It  mattered  not  to  either  plaintiff 
or  defendant  whether  It  obtained  patent  to 
these  lands  under  the  act  of  1866  or  under 
the  act  at  1871,  provided  only  that  the  pat- 
ent was  secured.  Applications  for  patents 
under  the  act  of  1871  had  been  made  and 
approved.  The  defendant  was  Justified  Id 
resting  upon  this  Judgment  of  the  land  de- 
partment in  its  favor  until  that  judgm«it  was 
disturbed  or  overthrown  by  the  sopreme 
court  of  the  United  States  in  the  decision 
cited  supra.  Immediately  thereafter,  as  bas 
been  said.  It  made  aptdlcatlon  for  patent 
under  the  earlier  act  Why  It  had  not  d<me 
so  before  Is  shown  without  dispute  by  the 
evidence.  The  testimony  of  defendant's  land 
agent  Is  that  the  withdrawals  made  by  the 
land  department  of  the  United  States  of  the 
Southern  Pacific  Railroad  Company's  grant 
under  the  act  of  1871  covered  at  the  point  of 
Intersection  the  withdrawal  theretofore  made 
for  the  same  company  under  the  act  of  186tt. 
Notwithstanding  the  fact  that  the  commis- 
sioners duly  appointed  bad  made  their  favor- 
able report  upon  that  portion  ot  tlie  main 
line  constructed  from  Mojave  to  Needles,  for 
some  reason  neither  the  secretary  of  the  In- 
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terlw  nor  tb*  president  of  the  TTnlted  States 
apu^rored  the  commissioners'  report,  and  ex- 
permce  showed  that  It  was  useless  to  apply 
for  patoits  to  the  land  of  that  secdon  of 
the  road,  because  the  appllcatloos  would  not 
be  mpptmeU  while  the  CMnmlssltHiers*  re- 
ports remained  unapproved;  that  In  fact  pri- 
or to  the  date  of  Its  contract  he  had  applied 
for  ^t«its  to  684,GS6  acres,  and  after  that 
date  and  beCme  May  20.  1000,  he  had  also 
made  application  for  patents  for  979,135 
acres  of  land,  for  which  he  bad  paid  the 
United  States  the  snm  of  $70,000  for  coats 
of  patraitlng.  Yet  hia  applications  had  not 
been  approved,  and  patents  for  only  2,700 
acres  bad  beoi  Issued;  that  be  was  advised 
by  the  Washington  attorneys  of  the  com- 
pany that  It  was  useless  to  make  further 
applications  for  lands  of  the  main  line 
grant  between  Mojave  and  Needles,  as  they 
would  not  be  approved;  that,  as  the  com- 
pany's land  purchasers  were  becoming  anx- 
lons  for  patmts,  be  had  applied  tor  patmte 
under  the  branch  Une  grant  of  1871  for  lands 
within  limits  common  to  both  bran^  line 
and  main  line  grants,  thinking  it  Immaterial, 
■o  long  as  the  patents  Issued,  under  which 
grant  th^  might  be  given;  that  only  In 
1891  bad  be  been  Informed  by  bis  Wsshlng^ 
ton  attorneys  that  the  land  <^cers  of  tiie 
United  States  had  at  last  concluded  to  Issue 
patents  to  these  main  line  lands,  and  there- 
upon  he  promptly  resumed,  the  selection  of 
such  lands  for  patents  under  that  grant 
Finally,  the  commissioners*  reports  In  favor 
(rf  the  acceptance  of  the  main  line  road  from 
Mojave  to  Needles,  which  bad  oil  been  filed 
with  tiie  secretary  of  the  tuterlor  prior  to  the 
year  18S5.  were  not  approved  by  either  the 
president  of  the  United  States  or  the  secre- 
tary of  the  Interior  until  September  8,  1S07. 
FurthCT  explanation  and  corroboration  will 
be  found  In  the  letter  of  Secretary  Bliss  of 
Septembers,  1807  (R.  R.  Grant— Acceptance 
of  Constructed  Road— In  re  Southern  Poe.  R. 
C3a,  25  Land  Dec.  Dept  Int  223).  In  which 
It  Is  shown  that  the  approvals  were  vrith- 
bdd  because  of  the  protests  of  the  Atlantic 
ft  Pacific  Company  against  the  Issuance  of 
the  patents.  The  letter  reviews  the  history 
of  the  grants  and  the  controversy  which  had 
arisen  orer  them,  and  concludes,  finally,  with 
his  expressed  determination  "to  accept  tbe 
repOTt.  and  approve  roads  as  constructed." 
Thus  the  defendant  was  not  only  Justified 
In  relying  on  the  approval  of  its  application 
for  patents  under  the  act  of  1871,  bat  It  Is 
shown  by  the  government  officers  them- 
selves, and  by  the  record  of  Its  rejected  ap- 
plications for  patents  made  under  the  act  of 
1660.  that  any  earlier  applications  for  pat- 
ents under  that  grant  than  tbe  ones  which 
tbe  company  actually  made  would  have  been 
vain  and  futile.  It  Is  not  to  be  perceived. 
tfaerefOTe.  that  tbe  defendant  has  been  in 
any  respect  negligent  In  its  attempts  to  com- 
ply with  Its  contract  and  to  secure  patents 
tor  these  Iand%  but  oo  the  contrary.  It  being 


to  Its  manifest  Intoest  so  to  secure  tfa«n. 
It  has  taken  all  proper  steps  to  thst  end. 
and  haa  defended  and  pnwecnted  expenidTe 
lltlgatloD  for  that  purpose. 

The  judgment  and  order  appealed  from 
are  thwefore  reversed,  and  tiie  cause  » 
manded. 


We  concor:  TEMPLE,  J,;  McFAEtLAND^ 


J. 


OSS  CftL  4B6) 
WEBB  V.  WINTER  et  aL    (Sac  815.)» 
(Sapreme  Court  of  California.    Feb.  1,  1902.) 

UHITAnON  OP  AOnONS-^DTBRSB  P(»8B|. 
SION— BXECUT0R8. 

Where  a  life  tenant,  who  was  also  execn* 
trtx,  mortgaged  tbe  lands  for  a  personal  loan, 
and  ou  foreclosure  the  decree  and  deed  pni^ 

S'Fted  to  tfive  the  fee.  and  the  mortgaeee  went 
to  possession,  and  exerdsed  complete  con- 
trol, and  claimed  ownership  for  tbe  period  of 
limltatioD,  the  executrix's  nght  to  recover  the 
land  was  barred. 

In  bane.  On  rehearing.  Reversed. 
For  opinion  In  department;  see  05  Poc. 
10S& 

GAROUTTE,  J.  Tta»  acthm  Is  brought 
by  the  plaintiff,  as  administrator,  to  recover 
the  possession  ot  certain  lands.  There  Is,  but 
little  controversy  about  the  facta,  which  are 
substantially  as  follows:  John  E.  Church 
died,  leaving  a  will,  by  the  terms  of  which 
bis  wife  was  appointed  ocecutrlx.  He  also 
left  surviving  him  two  children;  By  the 
terms  of  the  will  the  property  was  devised 
to  bis  surviving  wife  during  her  life,  and  at 
her  death  to  be  divided  between  tbe  chil- 
dren. The  win  also  authorized  tbe  execu- 
trix. If  necessary  for  tbe  support  berseU 
and  children,  to  dispose  of  said  lands  at  pri- 
vate sale,  without  an  order  of  court  Eliza- 
beth A.  Church,  the  widow,  qualified  aa'  ex- 
ecutrix, and  continued  to  act  as  such  for 
several  years.  Durbig  that  time  she  borrow- 
ed $2,500  from  defendant  Wlnto*.  and  also 
$2,500  from  the  husband  of  defendant,  and 
to  secure  said  loans  she.  In  her  individual 
capacity,  executed  mortgages  upon  the  prop> 
erty.  Defendant  Mary  Winter  succeeded  to 
the  title  of  tbe  note/and  mortgage  given  to 
her  husband,  and,  the  Indebtedness  not  hST- 
Ing  been  paid  when  dne,  she  brought  an  ac- 
tion to  foreclose  the  mortgages,  making  Eliza- 
beth A.  Church  personally  a  defendant,  and 
also  the  two  children,  who  at  this  time  bad 
nrrlred  at  tbe  age  of  majority.  The  com- 
plaint oIlGged  that  these  aforesaid  children 
clalm^Ld  to  have  some  Interest  in  or  to  said 
premises,  which  Interest  was  subsequent  to 
plalntlfTs  Uen.  Defendant  became  the  pur- 
chaser of  the  property  at  foreclosure  sale,  and 
entered  into  possession  under  the  'certificate 
of  purchase,  claiming  title  thereto.  There- 
after Mrs.  Church  died  pending  the  adminis- 
tration of  the  estate,  and  this  plalntifT  was 
appointed  administrator  in  her  place  and 
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Btead,  and  as  sncli  administrator  he  lirotight 
the  present  action  in  ejectment 

In  this  litigatlcm  the  court  la  not  concerned 
as  to  the  IndlTldnal  legal  status  <a.  the  two 
adult  cfaUdr«i.  If  they  hare  rights  above 
and  beyond  that  of  the  administrator,  those 
rights  are  not  In  litigation  here.  The  ad- 
ministrator, as  Budi,  has  brought  the  resent 
action  to  recov«  the  possession  tit  this  land, 
and  the  question  here  presented  as  to  the 
respectlTo  rights  <tf  t^e  admlnlstrattnr  and 
the  defendant  to  that  po88e88l<m  Is  the  only 
question  before  the  court  And  aa  to  the 
d^endanl^s  rl|^t  of  possesslfMi  the  court  imly 
deems  it  necessary  i  examine  it  finnn  the 
standpoint  of  the  statute  of  llmltatlattB.  TTp- 
cHi  that  branch  of  the  ease  the  material  facts 
are  tiiese:  The  money  was  a  posonal  loan 
to  Mrs.  Ohorch.  The  mortgages  ptn-pnted 
to  s^Te  the  attire  tract  of  land  aa  seicurity 
tm  its  r^yment  The  Coreclosnre  proceed* 
ings  attempted  to  foreclose  all  interest  of 
"SSjn.  Church  and  the  chlldrai  in  the  prop- 
ffltT'  The  decree  is  direct  to  that  eftect 
and  the  certificate  <tf  sale  and  the  deed  of 
the  Bberitr  purport  to  transfv  the  title  In 
fee  of  aU  tiie  land  to  the  defoidant  Hra. 
Winter,  who  was  the  purchaser  at  the  sale. 
She  totdc  possession  of  the  entire  tract  under 
that  deed,  collected  all  the  rents,  paid  all 
the  taxes,  and  exercised  comidete  ownership 
over  the  property,  dalmfng  to  own  the  same 
as  against  an  the  worid.  Such  claim  c<HitIn- 
ued  fw  the  period  of  about  six  years,  and 
up  to  the  time  of  tiie  inauguration  of  the 
present  action.  Mrs.  Church,  as  executrix, 
or  as  derlsee,  af^  the  sale  never  made  any 
claim  to  the  pr(^>arty,  or  the  right  to  ttie 
possession  thereof  while  before  the  sal6  she 
was  la  the  possession  as  executrix.  There 
s^ms  to  be  no  question  as  to  the  existence 
of  the  foregoing  facts,  and,  taking  them  as 
a  basis,  the  conclusion  is  plain  tiiat  d^oid- 
ant  has  gained  titie  to  this  property  as 
against  the  administrator  by  adverse  pos- 
session. It  is  an  immaterial  matter  as  to  the 
amount  of  interest  In  the  land  defendant 
secured  under  the  foreclosure  proceedings. 
It  Is  sufficient  that  she  took  possession  under 
a  deed,  which,  upon  its  face,  purported  to 
convey  title  to  It  all;  and,  considering  that 
fact  in  connection  wltl^  her  open  claim  of 
ownership  of  it  all,  and  the  relinquishment 
of  possession  by  the  executrix  of  it  all.  it  Is 
inconceivable  that  defendant's  possession 
was  not  adverse  to  imy  right  of  possession 
in  the  executrix.  1%e  right  of  possession 
resting  in  an  executor  or  administrate  is 
barred  In  the  same  way  as  the  right  of  kwb- 
sesslon  in  any  other  trustee.  Meeks  t.  01- 
pherts,  100  U..  S.  561,  25  Ed.  735;  Mc- 
Ijeran  Bent<n,  78  Cal.  829,  14  Fac.  879.  2 
Am.  St  Rep.  814.  Again,  the  fact  that  Mrs. 
Church  was  both  executrix  and  devisee  Is  a 
coincidence  only.  If  Webb  had  been  admin- 
istrator at  the  time  these  loons  were  made, 
and  had  brought  the  present  action,  as  he 
has  here  brought  It,  he  could  not  have  re- 


covered upon  the  facta  Yet  the  case  at  bar. 
tested  by  its  legal  aspect,  is  the  same.  An 
execubHT  admlnistrattw  la  not  a  co-teoaat 
with  a  devisee  or  heir.  The  executor  or  ad* 
mlnlstrator  Is  «ititied  to  the  poeseeskHi 
against  the  devisee  or  heir.  The  defoidant 
by  taking  possession,  collecting  the  renti, 
and  exercising  complete  ownership  over  this 
IHX»perty  during  the  prt^rress  of  administra- 
tion, as  against  the  executrix  of  the  estate, 
was  a  trespasser,  and  could  have  been  eject- 
ed at  any  time.  Thla  being  8<^  from  the 
momoit  Mrs.  Wlntv  mtoed  into  possession 
the  statute  was  put  in  motion  against  tiw 
executrix.  It  becomes  nunecessary  to  «»• 
aider  the  remaining  qpeations  raised  by  ap- 
pellant 

For  the  fwegolng  reason,  the  judgment 
and  ordw  denying  a  motion  tat  a  new  trial 
are  reversed,  and  the  cause  remanded. 

We  c<mcnr:  BBATTZ,  a  J.;  HARBI* 
SON.  J.;  VAN  DTEB.  J.;  TEMPLE),  J.; 
HENSHAW.  J. 


(US  Oil  4E« 

HAMMOND  V.  CITY  OF  SAN  MIANDBO 

et  al.  (S.  F.  1.901.) 

(Supreme  Court  of  Oalifomia.    Jan.  31,  1908^) 

MUNICIPAL  lUPROVSMEmrS— BONI^  —  POWIS 
TO  INCUR  INDEBTEDNESS  —  MUNICIPAI. 
LiaHTING— EVIDENCE— PRESUMPTION  —BOB- 
DEN  OP  PROOFV-HLBCTIONS. 

1.  Act  March  19,  1889,  §  1,  anthorisiDg  cito 
to  iDcur  indebtedness  to  pay  the  cost  of  anr 
municipal  Imprbvenienta.  authorizes  a  dtf  to 
incur  an  Indebtedness  for  improvements  for 
lightiDir  the  dt;,  thoufrb  section  2,  authoriiin; 
the  malting  of  certain  specified  improvemenU 
and  "other  muuicipal  improvements, '  does  not 
designate  improvenientB  for  municiiwl  ligbting, 
as  tlie  latter  section  does  not  limit  the  power 
given  in  the  first  section  to  the  improvementB 
designated  in  the  second  section,  and  othen 
which  are  ejusdem  generis. 

2.  Where  a  city  ordinance  relating  to  a  bona 
issue  for  municipal  Improvements,  and  redm 
that  the  board  of  trustees  has  had  plani  an 
estimates  of  the  cost  of  the  work  prepared  bf 
a  capable  architect,  is  set  out  in  a  bul  to  en- 
join the  city  from  issuing  bonds  in  payment  of 
such  improvements,  on  the  ground  that  W 
city  failed  to  obtain  plans  and  estimates  « 
the  work  from  a  competent  ardiltect  or  enp- 
oeer,  as  required  by  Act  March  19.  1889.  t  * 
there  is  a  presumpuon  that  the  plans  and  esti- 
mates were  made  by  a  capable  architect 
irtiich  Che  plaintiff  has  the  burden  of  rebuttiD^. 

3.  Act  March  19,  1889,  S  4,  requiring  aties 
contemplating  mnnidpal  improvements  to  nave 
plans  and  ■  estimates  of  the  cost  of  such  im- 
provements made  by  a  competent  engineer  c* 
architect  before  the  question  of  incurring  M 
indebtedness  for  such  improvement  is  submit- 
ted at  an  election  called  tbertfw,  does 
quire  that  such  spectflcations  and  plans  iUU 
be  in  writing.  .  , 

4.  Act  18©,  f  856,  requiring  municipal  eleo 
tions  to  be  held  in  accordance  with  the 
eral  election  laws  of  the  state,  was  enactM 
when  Pol.  Code,  S  UflO,  requiring  the  poito J* 
be  kept  open  until  sunset,  was  in  force; 
the  latter  section  was  amended  in  1880  to 
quire  the  polls  to  be  kept  oiwu  until  5  o  do« 
in  the  aft«rnoon  of  the  day  of  Section. 
March  19,  1869.  I  2.  authorising  aa  elecUM 
In  reference  to  Issuing  bonds  for  muniapu 
provements,  provides  that  such  election  sois 
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be  held  as  iwovided  by  law  for  holding  elec- 
tions lu  Buch  atj.  Held,  tbat  the  hour  of  clos- 
iag  an  election  ta  a  city  to  determine  the  qaes- 
tion  of  issuing  bonds  for  municipal  improve- 
ment is  5  o'clock,  aod  not  sunset. 

GommlBsloners*  decision.  Department  1. 
Appeal  from  superior  court.  Alameda  coun- 
ty: F.  B.  Ogden,  Judge. 

Injunction  by  A.  C.  Hammond,  Jr., 
against  the  city  of  San  Leandro  and  others, 
to  restrain  a  bond  Issue.  From  a  Judgment 
in  favor  of  defendants,  and  trom  an  wder 
denying  a  new  trial,  plaintiff  appeals.  Af- 
firmed. 

J.  W.  Goodwin  tot  aroellant  .  St^boi  O. 
Nye,  for  respondrats. 

CHIPMAN,  C.  Injunction.  Plaintiff  was 
nonsuited,  and  bo  appeals  from  the  order 
denying  his  motion  tor  a  new  trial.  De- 
fendant took  proceedings  to  bond  the  city 
of  San  Leandro,  a  city  of  the  sixth  class, 
for  the  purpose  of  supplying  electric  light 
"about  the  public  streets,  parks,  places  and 
buildings  of  said  city,"  under  the  proTisicms 
of  the  act  of  March  19,  1889  (St  1889,  p. 
390).  The  objections  to  the  proceedings  now 
urged  are:  First  that  the  act  does  not  glre 
authority  to  the  city  to  Issue  bonds  for  this 
purpose;  second,  section  4  of  the  act  makes 
It  "the  duty  of  the  legislative  branch  of  any 
municipality  contemplating  permanent  pub- 
lic improvements,  to  first  have  plans  add 
estimates  of  the  cost  of  such  Improvement 
made  by  a  competent  engineer  or  architect 
who  has  had  successful  experience  In  such 
work,  before  the  question  of  incurring  an 
indebteduess  for  such  Improvement  is  sub- 
mitted to  vote,"  and  It  Is  claimed  this  was 
hot  done;  tiilrd,  that  the  polls  at  the  elec- 
tion were  kept  open  after  sunset 

1.  Appellant  relies  on  the  point  that  the 
only  power  conferred  by  tbe  act  of  1889  to 
create  an  Indebtedness  Is  found  in  section  2 
of  the  act  which  mentions  specifically  cer- 
tain improvements  that  may  be  made  (among 
which  lighting  cities  Is  not  one),  and  adds  to 
these  "other  municipal  improvements."  This 
latter  phrase.  It  Is  contended,  can  apply  to 
such  Improvements  only  as  are  ^usdem  gen- 
eris of  those  recited  In  tbe  section;  citing 
Sutb.  St  Const.  I  aeS.  But  the  grant  of 
power  Is  to  be  found  In  section  1,  which 
provides  that  "any  city,  town  or  municipal 
corporation  *  *  *  may  as  hereinafter 
provided*  Incur  Indebtedness  to  pay  the  cost 
of  any  municipal  Improvement  or  for  any 
purpose  whatever  requiring  an  expenditure 
greater  than  the  amount  allowed  for  such 
Improrement  by  the  annual  tax  levy."  Sec- 
tfon  2  Is  not  Intended  as  a  limitation  upon 
the  power  conferred  by  section  1,  and  this, 
we  think.  Is  shown  the  fact  that  In  sec- 
tion 2,  after  enumerating  certain  Improve- 
mmts,  the  terms  used  In  section  1  are  add- 
ed. Section  862  of  the  act  of  March  13, 
1883,  snbd.  -4,  «cpreesly  provides  that  the 
troBteea  have  power  to  establldi  streets,  al- 


leys, and  places  In  the  city,  and  to  light 
the  same.  St.  1883,  at  page  269.  The  pow- 
er to  light  the  city  implies,  also,  the  power 
to  use  the  means  necessary  to  accomplish 
that  object  Whatevtf  may  be  the  limit 
that  should  be  placed  up<Hi  the  terms  "any 
municipal  improvement"  we  think  they 
clearly  embrace  the  improvement  here  con- 
templated. Von  Sohmidt  r.  Wldber,  105 
Cal.  ISl,  38  Pac.  682,  cited  by  appellant 
lays  down  no  rule  In  conflict  with  this  con- 
struction of  the  statute. 

2.  In  plaintiff's  complaint  the  ordinances 
passed  by  the  trustees  of  defendant  relating 
to  this  bond  issue  are  set  forth.  In  these 
the  necessity  for  the  Improvement  Is  declar* 
ed,  and  that  the  puMIc  Interest  and  neces- 
sity demand  the  cfmstruction  of  an  electric 
light  plant  the  cost  ot  which  was  fixed  at 
910,000;  and  It  was  recited  that  the  "board 
of  trustees  have  had  plans  and  estimates  of 
the  cost  •  •  •  made  by  a  competent  ar- 
chitect who  has  had  successful  experience 
Id  such  work  and  which  plans  and  esti- 
mates have  been  adopted  •  •  *  and  are 
now  wi  file  in  the  office  of  the  city  cto-k 
of  said  city."  Ordinance  46,  ordering  the 
election,  among  other  tilings,  wu  passed 
November  4,  1895;  and  the  election  was 
hdd  December  16. 1895,  at  which  more  than 
two-thirds  of.  the  electors  voted  In  favw  of 
the  braid  Issue.  The  foregoing  facts  are 
presumed  to  be  true,  and  It  devolved  on 
plaitttlft  to  show  that  some  material  duty 
was  omitted.  In  order  to  overccHne  this  pre- 
sumption. 

As  to  plaintiff's  sectmd  point  now  before 
us,  there  la  no  evidence  «cept  such  as  was 
Introduced  by  plaintiff.  Witness  Williams 
testified  that  he  had  been  city  clerk  tor  five 
years  next  previous  to  the  trial,  which  was 
on  Aiwll  20,  1896;  "that  the  only  plans  for 
the  ««istnietlon  of  an  electric  light  plant 
which  were  ever  submitted  to  the  board  of 
trustees  •  •  •  prior  to  January  16, 1896, 
as  far  as  he  could  remember,  were  submitted 
to  the  said  board  on  the  2d  day  of  Septem- 
ber, 1895,  by  John  Driver,  and  at  the  same 
time  plans  were  adopted  for  an  engine"; 
that  "no  (me  ever  submitted  •  •  •  any 
written  estimate  of  the  cost  of  the  eonetruc- 
tlon  and  acquisition  of  an  electric  light 
plant  for  said  city,  but  that  one  Scrivener 
gave  to  the  board  of  trustees  at  their  regu- 
lar meeting  held  September  2,  1895,  a  verbal 
estimate  of  the  cost  of  an  electric  light 
plant  for  said  city,  •  •  •  at  the  request 
of  said  board."  John  Driver  testified  tbat 
he  was  a  draftsman  by  trade;  that  be  has 
had  26  years'  experience  In  the  matter  of 
building  and  constructing  engines,  and  their 
coBt,  and  "was  famllar  with  the  cost  of  the 
erection  of  dynamos,  and  engines  for  driv- 
ing dynamos";  tiiat  he  submitted  plans 
hnH  estimates  to  the  board  for  a  building 
20x40  feet,  and  i^an  for  an  engine,  and  they 
Were  the  only  plans  he  submitted;  tbat  he 
was  net  ffimHar<wnh  what  wonltl  be  -ueces- 
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8ai7  fi»F  a  complete  dectrlc  plant;  **ttaat  be 
had  an  electrician  make  out  tiie  spedficatlons 
and  {dans  for  tbe  reat  ot  tbe  plant  [otber  tban 
the  ^ine  and  tmlldlng],  aqd  they  were 
adopted  tiie  board."  Whether  tbia  waa 
Scrlrenw,  or  aome  other  electrician,  does 
not  aiipear.  Tfala  ma  all  the  ertdeuce.  It 
snfficlently  appears  that  th.ere  wen  no  writ* 
tai  plans  and  apeclflcatlons  of  a  complete 
plan  filed  made  by  any  one  person.  But  It 
appears  that  an  electrician  made  out  plana 
and  specifications  for  the  plant,  except  for 
tbe  engine  and  building,  and  as  to  iJiese 
Driver  made  plans  and  speclficatlona.  It 
appears  tiiat  plana  and  speclficatlona  were 
before  tbe  board,  and  adopted,  though  8ub> 
mltted  by  dlffcovnt  persons.  There  is  no 
evidence  that  tbe  persons  making  thne  plans 
ffld  not  possess  the  statotoiy  'qnallflcatlona. 
The  presumption  ftom  the  action  of  tne 
board  is  Ibat  the  persons  who  made  the 
plans  did  possess  tbe  requisite  qnflllflcatlons, 
and  It  was  iDcombent  on  plaintiff  to  over^ 
come  this  presumption  by  vrldence.  He 
faUed  to  do  so.  The  statute  of  1889,  |  4. 
makes  it  the  duty  of  the  board  **to  first  have 
plans  •  •  •  made  by,**  etc.  The  act  does 
*  not  call  tm  written  plans  and  speclflcatitHis. 
Tbe  purpose  of  tbe  act  Is-  to  Inform  the 
board  of  sucb  tects  as  wlU  enable  the  trus- 
tees to  fix  the  cost  of  the  improvement  to 
be  sttbntltted  to  vote.  Doubtless  vrrlttra 
plans  and  specifications  would  be  more  sat* 
Isfactory  tban  verbal  ones,  and  we  think 
auch  should  be  procured  by  the  trustees. 
But  we  cannot  say  that  bonds  would  be 
Illegal  where  such  form  of  Infonnatlon  was 
not  placed  on  file.  It  would  be  quite  possi- 
ble for  tbe  clerk  to  tahe  down  tbe  verbal 
statements  so  as  to  enable  tbe  board  to  act 
Intdllgently.  So  far  as  the  building  and 
engine  were  concerned,  plans  were  submit- 
ted, apparently  In  writing;  and  It  would 
seem  that  tbe  plans  for  the  electric  appli- 
ances were  so  submitted,  but  this  Is  not 
quite  clear.  The  evidence  that  there  were 
no  written  plans  seems  to  be  addressed  to 
the  question  whether  such  plans  were  snb- 
mttted  of  a  completed  plant  as  a  whole,  and 
not  as  to  the  several  parts  of  a  plant.  How- 
ever, we  think  plaintiff  failed  to  sustain  his 
contention.  He  nowhere  alleged,  and  It  was 
not  shown  by  evidence,  that  the  plans  as 
adopted  were  unsuitable  or  of  excessive 
coet,  or  were  In  any  way  not  adapted  to  tbe 
object  tbe  board  bad  In  view. 

3.  The  allegation  that  the  polls  were  clos- 
ed at  5  o'clock  p.  m..  and  that  suadown  oc- 
curred on  the  day  of  election  at  41  minutes 
past  4  p.  m.,  is  not  denied.  The  point  made 
is  that  the  polls  should  have  closed  at  sun- 
down. Section  856  of  tbe  act  of  1883  re- 
quired all  elections  to  be  held  "in  accord- 
ance with  tbe  general  election  laws  of  tbe 
sUte."  At  that  time  section  1160  of  the 
Political  Code  required  the  polls  to  "be  kept 
opm  until  sunset."  But  by  this  section,  as 
amended  In  1889  tbe  requirement  was  that 


REPOHTBIt  (Oa 

the  polls  "must  be  kept  open  nntn  B  e^dock 
on  tbe  afternoon'*  of  tbe  day  of  Section. 
Section  2  of  the  act  of  Uarch  19,  18(n. 
supra,  relating  to  bonded  Indebtedness  of 
municipalities,  ivovides  tiiat  *^xu3i  dectloa 
Bball  be  held  as  provided  by  law  tar  holdinc 
such  Sections  In  such  city.**  etc  'Appellant 
claimB  that  tiie  act  of  1883,  la  effect  lo«v- 
porated  section  1160  Into  the  .act  and  that 
the  amendmmt  ot  that  section  In  ISSO  dkt 
not  affect  the  act  of  1683  In  respect  of  the 
time  for  dosing  the  polls.  We  cannot  agree 
with  appellant.  Tbe  purpose  of  the  act  of 
1883  waa  to  make  tbe  boors  of  the  dectloa 
In  munldpellUM  unlfonn  with  tba  taonn  la 
8l»te  elections,  and  not  to  tncorpMate  flie 
section  of  tbe  Political  Code  Into  tbe  act 
When  the  bour  of  dosing  tbe  genttal  de^ 
tlona  ma  changed  to  5  o*clock  p.  m..  It  net- 
essarlly  changed  tbe  hour  of  dosing  the 
municipal  elections. 
It  is  advised  that  the  mUer  be  affirmed. 

We  concur:  COOPER.  C;  HATNES,  0, 

PER  CURIAM.  For  the  reasons  given  to 
the  foregoing  oplnl<m,  tbe  Mder  la  afflrmiA 
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PBOPLB  r.  MATTHAI.  (Cr.  756.) 
(Snpreme  Court  of  GallfomU.  Jan.  30,  190SL> 
CRIMINAL  LAW-INSTRDCTIOHS  —  RBQCESTS- 
NECESSITY  OF  —  ARGUMENTATIVE  INSTRUC* 
TIOKS— EXCLUSION   OF  DEFENSES-ASSUHT^ 
TION  OF  FACTS  NOT  PROVED. 

1.  Where  defendant  did  not  reaneet  an  Ib- 
stmctioD  tiiat  he  was  presumed  lanoceDt.  u 
provided  b;  Pen.  Code,  |  109U,  tbe  failure  of 
the  coart  to  charge  od  the  siiliject  was  not  er- 
rooeous,  though  tccUod  1127  reqaim  tb» 
eoart  to  iDstnict  the  jury  on  ail  matters  ot  la* 
necessary  (or  their  isfonuatloD. 

2.  Where  tbe  prosecution  for  homidde  htf 

nved  tbe  killing  beyond  any  reasonable 
ibt,  defendant  mnst  show  drcumstancet  la 
mitigation,  or  excuse  or  juBtiCy  the  bomidd4 
by  proot  so  strong  as  to  create  a  retsooilw 
doubt  of  bia  guilt,  unless  the  evidence  of  tbe 

Erosecntion  shows  that  tbe  crime  only  amonota 
>  manslaughter,  or  that  defendant  was  ci* 
Cused  or  Justified.  „ 

3.  The  court's  charge  on  jastifiahle  homio* 
In  tbe  laoiTuage  of  tbe  Code  is  safBdeot  Is  ni» 
absence  of  defendant's  requests  for  tnrtber  I>- 
structions  thereon. 

4.  Auy  assumption  of  a  fact  In  dispute  wblcb 
must  be  found  by  the  Jury  is  an  iofrinK»in«>t 
of  their  province,  and  coutititutes  error,  iot 
which  a  conviction  should  be  revertied. 

5.  An  instruction  on  a  trial  for  murder  s^ 
Bnminff  that  deceased  went  on  plaintife  )>"'■ 
vnnrmed.  where  there  Is  no  evidence  in  tbe 
record  disclosing  that  fact,  and  there  la  «' 
firmative  evidence  that  the  deceased  at  tu 
time  ha  was  killed  had  possession  of  a 
which  bis  was  about  to  use,  is  reversible  cror- 

6.  where  the  evidence  shows  that  defend- 
ant approached  the  cart  lo  which  deceased  wis 
sitting,  and  he  placed  bis  gun  across  the  »b*i* 
the  gun  heiog  nncocked,  and  not  polotipf  t^ 
wards  tbe  body  of  either  of  the  occupants  « 
the  cart,  an  instruction  of  the  court  pnrport- 
Ing  to  recite  the  facts,  staUng  that  defenanQt 
came  up  to  the  cart  with  a  gun  in  bis  bsod^ 
and  placed  the  miixzie  close  to  the  trady  ot  ^ 
deceased,  In  a  position  to  nae  the  aame  bum^ 
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diately  with  the  intent  to  kill  deceased  If  he 
did  not  leave  the  premises,  is  reversible  error. 

7.  Where  defendant  had  lived  for  7ear8  on 
the  laud  before  deceased  appeared  thereon, 
and  was  in  possession  of  the  same  on  the  day 
of  the  homicide,  the  assumption  in  the  instruc- 
tion that  deceased  was  In  peaceable  possee- 
sion  of  the  property,  and  unarmed,  and  mur- 
dered by  a  d^endant,  a  hostile  claimant  of  the 
land,  was  reversible  error. 

In  banc.  Appeal  from  superior  court, 
Napa  county;  B.  D.  Ham,  Judge. 

Frank  Matthal  was  convicted  of  man- 
slauffbter,  and  appeals.  Reversed. 

Geo.  A.  Knight  and  Knight  &  Heggeri7t 
for  appellant  Tirey  L.  Ford,  Atty.  GeiL, 
■and  A.  A.  Moore,  Jr.,  for  the  People. 

HSiNSQAW,  J.  Appellant,  npm  an  In- 
dlctmrat  t<a  murder,  was  cmTlcted  of  man- 
Blanghter,  and  ai^eals  from  tiie  Judgment 
.and  from  the  order  denying  bbn  a  new  trial. 

The  homicide  -vas  admitted.  It  was  con- 
tended that  the  killing  was  done  In  sdf- 
-defense.  For  some  years  prior  to  the  trag- 
edy, dtf endant  and  his  family,  midet  a  claim 
■of  ownership,  had  beai  in  the  poasesslui  of 
certain  monntain  lands  In  county. 
Atxnit  a  quarter  €t  a  mile  from  their  home 
was  a  magnesite  mine.  They  had  been  dis- 
turbed and  harassed  In  their  possession  from 
time  to  time  by  locators,  who  entered  upon 
the  mine  contendli«  that  It  was  not  rxpoa. 
the  lands  owned  by  the  Mattbals,  but  upoa 
an  adjoining  sectlno.  But  In  the  litigation 
which  followed  the  Matthals  succesBfully  de- 
fended thete  possesalon.  In  October  Qeorge 
Stanlegr  entered  upon  the  mine,  and  proceed- 
ed to  work  it;  hauling  frmn  It  stmie  tons  ot 
rock.  The  Matthals  protested,  and  gave  no- 
tice of  their  ownoriilp,  and  Stanley  dlscon* 
ttaiued  his  work.  The  Matthals  remained  In 
possesskm  ondlsturbed  until  a  certain  day 
in  the  firilowing  May,  when  a  nephew  of 
Oe(«ge  Stanley  and  another  man  ottered 
uptm  Uie  mine  with  ^t,  camping  equip- 
ment, and  tools,  erected  tbefr  tent  and  pro- 
ceeded to  dig  the  rocl^.  Frank  Matthal  dls- 
-corered  that  they  were  at  yroA,  and  went  to 
them,  assoted  his  ownwship  at  the  prop- 
erty,  and  ordered  them  off  the  land,  threat- 
ening, as  the  nq»bew  testified,  to  shoot  them 
if  th€7  did  not  leave.  Betumlng  tojmother 
mbie,  where  the  uncle,  Gewge  Stanly,  was, 
tlu^  reported  to  him  the  occurrence.  The 
uncle  told  tiiem  that  they  had  been  "bluffed 
off,"  and  said  he  would  go  back  himself 
with  them  the  n«cC  day.  The  next  mwnlng 
<ttie  ancle  and  nephew  drove  In  a  cart  to  the 
min&  Matthal,  armed  with  shotgnn  and 
pIsUri,  was  sitting  on  a  box  in  front  ot  the 
Uaat.  They  drove  up  to  him,  and  he  arose, 
■and  approached  Uiem,  standing  by  the  side 
of  the  cart  away  from  George  Stanly,  who 
was  driving.  The  nephew's  narrati<m  of 
the  occurrence  was  as  fcdlows:  "Matthal 
said,  'What  right  have  you  on  this  land? 
My  uncle  said  he  would  see.  Matthal  put 
Ilia  gun  in  the  cart  on  the  left  side,  and  my 


uncle  grabl>ed  It  It  was  a  donbte-barrtied 
breech  loader  No.  12.  He  put  It  right  across 
the  shafts.  Uncle  grabbed  it  with  both 
hands.  Sfatthal  tried  to  cock  the  gun.  I 
stepped  out  of  the  cart  and  went  ba<dE  eM^t 
or  ten  'feet  Matthal  tried  to  pull  the  gun 
away  from  unclei  who  was  then  m  his  feet 
and  he  then  let  go  the  gun,  got  overbalanced, 
and  fell  out  on  the  ground.  He  fell  out  on 
tlie  left  Bide.  Matthal  then  pnUed  his  pistol 
and  snapped  It  It  did  not  go,  and  the  second 
time  it  shot  When  uncle  got  up  atta  get- 
ting out  of  the  cart  he  stlU  had  hold  of  the 
shotgun  by  the  muzzle.  Matthal  then  ran 
back,  and  pulled  his  pIstoL  Matthal  let  go 
of  the  shotgun  while  my  uncle  was  holding 
it  and  ran  back,  and  shot  my  uncle  In  the 
head  with  the  plstoL  •  •  *  Defendant 
said  at  first  to  uncle  and  me:  'Keep  off  this 
land.  I  will  blow  your  damned  brains  out!* 
He  did  not  point  the  gun  at  uncle.  It  was 
not  cocked,  and  he  said,  'What  right  have 
you  on  the  land?' "  Defendant's  story 
closely  cMTOborates  this.  He  adds,  howev- 
er, that  In  the  strugi^  for  the  possession  of 
the  gun  Stanley  proved  to  be  tbe  stronger 
man,  and  was  wresting  It  ttom  him,  when 
he  let  go  and  sprang  back;  that  Stanley 
raised  the  gun  as  though  to  use  it  as  a  club 
to  beat  him  with,  when.  In  fear  of  death  or 
of  great  bodily  Injury,  he  drew  and  fired  his 
plstoL 

Ocunplalnt  Is  made  that  the  court  failed 
to  instruct  the  Jury,  as  ^vlded  section 
1006  of  the  Penal  Oode,  that  a  defendant  In 
a  criminal  action  Is  iwesomed  to  be  Innocent 
until  the  contrary  Is  proved.  Section  1127  of 
the  Penal  Code  provides  that  In  charging  the 
Jury  the  court  must  state  to  them  all  matr 
ters  of  law  necessary  fbr  their  Infmnatiim, 
and  assuredly  the  Instruction  u  to  prff- 
HumptlOTi  ot  Innocence  Is  one  which  ^oQld 
be  given  in  every  caae  ot  the  court's  own 
motiuL  But  In  this  case  the  defendant 
made  no  request  that  such  Instruction  should 
be  given,  and,  as  held  In  People  t.  McNutt 
»8  Cat  668,  20  Pac.  248,  In  the  absence  of  a 
request  the  failure  of  tbe  court  to  lAarge 
upon  any  specific  princl[^  of  law  will  not 
be  held  error. 

Tb9  court  charged,  "Up  to  the  moment 
wh^  tbe  kining  Is  proved,  the  prosecution 
must  make  out  Its  case  beyond  any  reason- 
able doubt."  AppeUant  detaches  from  Its 
context  this  single  sentence  of  the  charge, 
and  complains  oC  It;  but  the  Instruction  con- 
tinued as  follows:  "When  tbe  killing  is 
proved.  It  dendves  ap<m  ttie  defendant  to 
show  any  circumstances  in  mitigation  to  ex- 
cuse or  Justly  the  homicide  by  evidence  on 
his  part:  that  Is,  tbe  kUllng  behig  proved, 
the  defendant  must  make  out  his  case  in  mit- 
igation, or  to  excuse  or  Justify  It  by  some 
proof  strong  enough  to  create  in  the  minds 
of  the  Jury  a  reasonable  doidit  of  his  guilt 
of  Ihe  offense  cliarged,  unless,  as  before 
stated,  the  proof  on  the  part  ot  the  prose- 
cution tends  to  show  the  crime  couunltted 
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only  amonnU  to  manBlaaghtA,  or  that  the 
defendant  was  jastifled  or  excused  in  doing 
the  act."  The  whole  InstnictlMi  certainly 
presents  a  fair  exposition  of  the  law.  As 
was  said  In  People  v.  Milner.  122  Cal.  179,  M 
Pac.  837:  "At  the  close  of  the  prosecntiou's 
case  the  presumpticm  against  the  defendant 
was  that  he  had  committed  an  unlawfat 
bomiolde.  It  may  not  be  said  that  the  pre- 
HumptloD  of  Innocence  countervailed  against 
this,  since  by  the  express  proTlalon  ot  the 
law  the  presumption  of  innocence  was  over- 
come, and  a  presumption  of  guUt  took  ita 
place,  when  the  required  facts  were  prov- 
en.'' The  court  charged  upon  Justifiable 
homicide  In  the  language  of  the  Code.  If 
tlie  defendant  desired  an  elaboration  of  the 
priDCl[>lea  there  expressed,  he  should  have 
proposed  his  Instructions  to  that  end. 

iDstructlott  6  Is  as  follows:  "I  charge  yon 
that  homicide  Is  not  Justifiable  in  defense  of 
real  property  where  committed  by  a  party 
claiming  to  own  the  same,  whlcb  is  In  the 
peaceable  possesslcn  of  another,  who  also 
claims  to  own  the  same  property,  and  where 
the  8lay»  arms  himself  wltb  deadly  weap- 
ons, and  goes  on  to  the  property  in  dispute 
with  the  predetermination  of  ousting  the 
party  In  possession  therefrom,  or  killing  him 
If  be  will  not  leave  and  surrender  up  the 
possession  of  said  property,  and  in  pursuance 
of  such  Intention  kills  deceased.  I  chaise 
you  that  the  killing  of  the  deceased  under 
such  circumstances  would  not  constitute  Jus- 
tifiable homicide  in  def^ise  of  property,  al- 
though the  Jury  may  find  that  defendant  was 
the  legal  owner  of  said  property.  Ttierefore, 
if  you  find  from  ^e  evidence  beyond  a  rea- 
sonable doubt  that  some  time  In  the  month 
of  October,  1899,  deceased  went  on  the  land 
in  dispute,  and  marked  on  said  ground  a 
mining  claim  by  putting  up  stakes  and  no- 
tices on  said  claim,  describing  said  claim  and 
the  boundaries  thereof  In  said  notices,  and 
named  said  claim  'Green  Mountain  Mine*; 
that  at  that  time  said  land  on  which  said 
mbili^  claim  was  located  was  not  Inhabit- 
ed; that  there  was  no  dwelling  bouse  there- 
on, and  that  the  defendant  did  not  occupy 
the  same  as  a  habitation  or  residence  at  any 
time  prior  to  the  homicide;  that  thereafter 
deceased  went  upon  said  mining  claim 
peaceable,  and  mined  said  claim  for  a  time; 
that  on  the  day  before  the  homicide  the  de- 
ceased had  placed  on  said  mining  claim  a 
tont  and  toola  for  the  purpcwe  of  assuming 
mining  on  said  claim;  that  on  the  mwnlng 
of  the  homicide  deceased  went  on  said  claim; 
that  on  the  mominK  of  the  homicide  deceas- 
ed went  on  said  claim  imarmed,  and  with 
the  lutentiiHi  of  mining  on  said  claim;  that 
defendant  armed  himself  with  deadly  weap- 
ons, to  wit,  a  loaded  shotgun  and  a  loaded 
revolver,  wltb  the  predetermination  of  com- 
pelling  said  deceased  to  leave  said  mining 
claim  Immediately,  or  to  then  and  there 
shoot  deceased  with  said  deadly  weapon; 
that  the  defoidant  preceded  deceased  to  said 


REPORTEB.  (CaL 

mine  on  the  morning  of  the  bomlclde;  that 
deceased  drove  up  to  and  on  said  mining 
claim  in  a  cart,  unarmed;   that  defendant 
started  towards  the  deceased,  and  said  to  the 
deceased,  with  the  gun  In  his  bands,  'Ee^ 
off  this  land,  or  I  will  blow  your  brains  outr 
and  then  and  there  Intended  to  do  so  if  de- 
ceased refused  to  leave  said  mine;  that  de- 
fendant came  up  to  the  cart  with  the  said 
shotgun  In  his  bands,  and  placed  the  muzzle 
of  said  gnu  close  to  Oie  body  of  the  deceased, 
but  not  pointing  dhrectly  at  his  body,  bat  In 
a  position  to  use  the  same  Inunedlately,  with 
the  intention  of  then  and  there  killing  the 
deceased  If  deceased  did  not  leave  said  nitaie 
Immediately;  that  deceased  then  and  there 
seized  the  muzzle  of  said  gun,  and  a  stmg^ 
ensued  between  the  defendant  and  the  de- 
ceased over  the  possession  of  said  gun;  tliat 
defendant  finally  released  his  hold  of  said 
gun,  and  while  the  deceased  continued  to  hoM 
the  muzzle  of  tdie  gun  defmdant  immedi- 
ately drew  his  revolver  and  shot  the  deceai- 
ed  dead;  If  you  find  from  the  evldmce  be- 
yond a  reasonaMe  doubt  that  the  defendant 
killed  the  deceased  under  such  cIrcnmttaD* 
cea,~then  I  cbarge  yon  that  this  would  not 
oonstltote  Justifiable  homicide  by  defesidant 
in  defense  of  his  property,  although  you  may 
find  that  sBld  Qre^  Mountain  mine  was  situ- 
ated on  defendant's  land,  and  not  upon  tbe 
land  of  the  deceased;  for  the  law  will  not 
Justify  the  real  owner  of  the  land  to  acqalre 
the  possession  of  the  same  from  another  who 
is  In  such  poseesdou  peaceably  undw  a 
claim  of  right  by  the  use  of  frare  and  vio- 
lence and  by  the  use  of  deadly  wedpoiB, 
wblch  caused  the  death  of  the  deceased." 
The  court,  in  Instructing  the  Jury,  shooM 
limit  Itself  to  a  declaration  of  the  princlidea 
of  law  necessary  for  theii:  guidance  la 
considering  the  evidence.   It  Is  as  dangHott 
as  It  Is  unnecessary  for  the  court  to  attempt 
to  state  the  evidence.   To  state  the  evldotce 
means  to  state  It  with  fairness  and  exact- 
ness, and  this  is  Impracticable,  unless  aU  of 
the  evidence  In  the  case  should  be  repeated 
The  attempt  usually  results,  as  It  has  In  tbla 
case,  in  an  instruction  i^n  the  facts,  or 
upon  the  supposed  facts,  which  is  both  arKO- 
mentotlve  and  nnjuat-'^rgamentatlve,  l» 
cause  IJie  apparent  opinion  of  tbe  comt  ai 
to  the  defendant's  guilt  can  be  seen  thlal/ 
veiled;  unjust,  because  of  its  assumption  of 
matters  either  not  proved,  or  at  least  Is  difr 
pute;  an  assumption  which  eliminates  any 
C(Huideratlon  of  the  evidence  favorable  to 
tbe  defendant,  and  which,  coming  from  tbe 
court,  bears  most  heavily  against  blm.  If 
the  court  had  said  to  the  Jury  In  direct 
terms:   "Tbe  deceased,  Stanley,  was  In 
peaceable  possession  of  the  mine,  vhlcta  tbe 
defendant  claimed  to  own.  He  was  in  lu^ 
peaceable  possession,  and  unarmed,  wbeo  tbe 
defendant  armed  binwelf  with  deadly  wea|>- 
ons  with  the  deliberate  determinatioD  of  con)- 
p^log  Stanley  to  leave  the  mine,  or  Ulltnc 
him  if  he  did  not  do  so,  and  Id  ponaaace  of 

Digitized  by  Google 


Wuh.)  GALLIHAN  t.  WASHINGTON  WATER  POWEE  CO. 


697 


tills  Intent  be  went  upon  the  prop^y  and 
murdered  tbls  imarmed  man,**— the  force  of 
tbe  Instruction  could  bare  scarcely  been 
greater  than  that  of  the  one  actoallj  given. 
Any  assumption  of  a  fact  or  facts  In  dispute 
wblch  must  be  found  by  the  Jury  Is  an  In- 
fringement of  their  province,  which  Injurl- 
pmiy  affects  the  rights  of  the  accused,  and 
constitutes  error,  for  which  a  conviction 
should  be  rev««ed.  People  t.  Messersmltb, 
ei  OaL  346.  Time  and  again  has  this  court 
f^t  compelled  to  caution  trial  Judges  against 
Instructing  In  such  language  as  may  leave 
upon  tbe  minds  of  the  Jury  the  slightest  In- 
dication that  tbe  court  leans  toward  or  away 
from  the  accused.  In  People  v.  Williams,  17 
Cal.  1^  it  Is  said:  'The  court  i^ould  not 
directly  or  Indirectly  aasume  the  guilt  of  the 
accused,  nor  employ  eijaivocal  phrases  which 
may  leave  such  an  Impression.  The  experi- 
ence of  every  lawyer  shows  the  readiness 
with  which  a  Jury  ftequentiy  catch  at  Inti- 
mations of  tbe  court,  and  tbe  great  defer- 
ence which  they  pay  to  tbe  opinions  and 
suggestions  of  the  presiding  Judge,  especially 
In  a  closely-balanced  case,  whm  they  can 
tiins  shift  the  responsibility  of  the  Issue  from 
tfaemselres  to  the  court,  A  word,  a  look,  or 
a  tone  may  sometimes  In  such  case  be  of 
great,  or  even  controlling,  Inftnence.  A  Judge 
cannot  be  too  cautious  In  a  criminal  trial  In 
avoiding  all  Interference  with  the  ctnclualons 
of  tbe  Jury  upon  the  facto;  for  of  this  mat- 
ter, under  our  system,  they  are  tbe  exclusive 
Judges."  Similar  lai^ruage  Is  employed  In 
Pet^e  V.  Huriey,  67  Oal.  145;  end  In  Peo- 
ple ▼.  Laiugan,  81  Oal.  142,  22  Pae.  482,  It 
Is  said,  "Instructions  should  not,  directly  or 
Indirectly,  assume  or  bypothetlcally  suggest 
the  guilt  of  the  defendant"  In  the  taistnic- 
tlon  In  question,  aside  from  Its  whole  tone 
and  tenor.  It  is  assumed  that  the  deceased 
went  on  the  claim  unarmed.  No  word  of  evi- 
dence In  the  record  discloses  that  he  was 
unarmed,  and  there  is  at  least  the  affirmative 
evidence  of  the  defmdant  that  the  deceased 
at  tbe  time  of  the  shooting  had  possession 
of  tbe  gun,  and  was  about  to  make  .use  of 
it  as  a  letbal  weapcm.  Again,  the  undisputed 
erldoice  in  tbe  case-^e  evidence  of  the 
prosecution  Itself— Is  Uiat  when  Matthal  ap- 
Iffoaidied  the  cart  he  placed  the  gnu  across 
ibe  tfiafts,  the  gun  being  imcocked,  and  not 
pointing  toward  tbe  body  of  either  of  tiie 
occupants  of  the  cart  Tet  here  Is  tbe  lan- 
guage of  the  Instruction  upon  tbls  matter: 
*^at  d^endant  came  up  to  the  cart  with 
the  said  shotgun  In  his  hands,  and  placed  tbe 
muBle  of  said  gun  close  to  tbe  body  of  the 
deceased,  but  not  pointing  directly  at  his 
body,  but  in  a  position  to  use  tbe  same  Im- 
mediately, with  tibe  Intention  of  then  and 
tiioe  klllittg  deceased,  if  deceased  did  not 
leave  said  mine  Immediately."  And  again, 
the  Instruction  concludes:  "For  tbe  law  will 
not  Justify  the  real  owner  of  the  land  to  ac- 
quire the  ppesessitm  of  tbe  same  from  an- 
other who  Is  In  such  possession  peaceaUy  un- 


der a  claim  of  right  by  the  use  of  force  and 
violence,  and  by  the  use  of  deadly  weapons, 
whlcft  caused  the  death  of  the  deceased." 
Here  again,  notwithstanding  t3ie  fact  that 
the  Matthais  for  years  before  Stanley  appear- 
ed  upon  tbe  land  bad  been  In  possession  and 
claimed  ownership  of  It;  that  for  months 
before  the  homicide  tbey  had  been  In  the  ex- 
clusive possession  of  It;  that  only  the  day 
before  tbe  homicide  bad  Stanley's  men  enter- 
ed upon  tbe  land,  and  upon  that  same  day 
they  had  been  warned  off  and  had  departed; 
notwithstanding  the  furtbw  fact,  undisputed 
by  the  evld«ice,  that  Uatthal  was  actually  at 
the  mine  at  the  time  Stanly  drove  up,— 
the  whole  assumption  of  the  instruction  Is 
that  Stanley,  unarmed,  and  In  the  peaceable 
possession  cf  tbe  proper^,  was  murdered  by 
a  hostile  claimant  to  It 

Sinally,  as  has  been  pointed  out  In  Its  as- 
sumed statemmt  of  facts  no  recognition  Is 
made,  no  credit  given,  to  defendant's  own 
testimony,  which,  If  bellered  by  tbe  Jury, 
entitled  bim  to  an  acquittal.  It  Is  clear  that 
by  reason  of  this  Instmctlon  the  defendant 
was  deprived  of  that  fair  and  Impartial  con- 
sideration of  all  the  evidence  In  tbe  case  to 
which  be  was  entitled  at  tiie  hands  of  the 
Jury  before  th^  rendered  their  verdict  and 
for  this  reason  the  Judgmmt  Is  reversed,  and 
the  cause  remanded. 

We  concur:  McFARIAND.  J.;  VAN 
DYKE,  J.;  HARRISON,  J.;  TEMPLE,  J. 

GAROtTTTE,  J.  (concurrhig).  I  concur  In 
the  Judgment  of  reversaL 


(37  Wash.  1S4) 

OALLIHAN  et  al.  v.  WASHINGTON  WA- 
TER POWER  CO. 

(Supreme  Court  of  Washington.   Jaa.  4,  1902.) 

APPEAL— MOTION    FOR    NEW  TftlAL— DISCRE- 
TION—STREET  RAILWAYS— EVIDENCES- 
CONDUCTOR'S  REPORT. 

1.  Where  a  motion  for  new  trial  Is  based  on 
corruption  of  the  Jury,  undue  influence  brought 
to  bear  on  them,  and  fraud  in  the  defense,  the 
apiH'liate  court  is  not  In  as  good  position  to 
Judge  of  such  matters  as  the  trial  court;  and, 
if  no  abuse  of  discretion  Is  shown,  the  order 
made  thereon  should  be  afBrmed. 

2.  Plaintiff  was  found  lying  unconsdous  near 
a  street  railway  track.  She  testified  that  abe 
boarded  a  car,  delivering  to  tbe  conductor  a 
trausfer  slip,  and,  while  getting  off  at  the 
point  where  she  was  found,  the  car  suddenly 
started,  throwing  her  to  the  ground,  and  caus- 
ing unconsciouKUees  and  serious  injury.  The 
conductor  testified  to  the  names  and  number 
of  passengers  he  carried  on  such  trip,  that  they 
all  paid  cash  fares,  that  she  was  not  a  pas- 
senger, and  that  he  had  no  knowledge  of  tbe 
injury  until  she  was  dlscorered  on  the  return 
trip  of  tbe  car.  At  the  end  of  tbe  trip  on 
which  she  claimed  to  be  a  passenger,  the  con- 
ductor made  his  uxual  report  of  tbe  number  of 
passengers  carried  and  fares  received,  and 
whether  in  cash  or  transfer  slips.  Held,  that 
such  report,  which  agreed  with  his  testimony  as 
to  the  number  of  passengers,  and  that  all  paid 
cash,  was  properly  received  in  evidence. 
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Appeal  from  superior  coart,  Spokane  coun- 
ty; Leander  H.  Prather,  Judge. 

Action  by  Lillian  I.  GalliliaD  and  anotber 
against  tbe  Washington  Water  PQ.wer  Com- 
pany. From  a  Judgment  for  defendant, 
plaintiffs  ap[)eal.  Affirmed. 

Oraves  &  Graves,  for  appellants.  Stephens 
&  Bmin,  for  respondent. 

DUNBAR,  3.  Action  for  damages  by  the 
appcdtonts,  IJUian  I.  GalUhan  and  C.  C.  Cal- 
llban,  for  personal  Injuries  alleged  to  have 
been  sustained  by  LlUlan  I.  CaUlhan  through 
respondent's  ne^lgence  In  operating  one  of 
its  street  cars  in  the  city  of  Spoliane.  A 
Jury  returned  a  verdict  for  the  respondent. 
Appellants*  motion  for  a  new  trial  was  de* 
nled,  and  from  the  Jndgmoit  entered  there- 
upon this  appeal  was  taken. 

The  complaint  alleges,  In  sabstasce,  that 
Lillian  I.  Calliban  was  a  passenger  on  one 
of  the  street  cars  of  respondent  in  the  city 
of  Spokane  on  the  evening  of  April  28,  1900, 
and  that,  while  attempting  to  alight  from 
said  car  at  the  comer  of  Fifth  aud  Hatch 
streets,  the  car  was  negligently  started  In 
an  abrupt  manner,  throwing  said  plaintiff 
to  the  ground,  by  reason  of  which  fall  she 
sustained  the  Injuries  complained  of.  Tbe 
substantial  defense  of  the  respondent  Is  that 
tlie  appellant  Lillian  I.  Calllhnn  was  not  a 
passenger  on  Its  car  at  tbe  time  of  the  al> 
leged  accident,  and  that,  if  she  received  any 
Injuries  at  that  time,  It  was  not  through 
any  fault  or  agency  of  the  company,  but  by 
reason  of  her  own  mishap  or  misfortune. 
There  Is  undisputed  testimony  of  the  fact 
that  tbe  car  stopped  at  Fifth  and  Hatch 
streets  to  let  off  a  passenger  by  the  name 
of  Chandler.  It  then  proceeded  several 
blocks  to  the  end  of  the  line;  and,  upon  re- 
turning to  Fifth  and  Hatch  streets,  the  mo- 
twnuu.  Spear,  saw  Mrs,  Callihan  lying  in 
the  road  by  tbe  side  of  the  car  line.  He  and 
tbe  passengers  alighted  from  the  car,  exam- 
ined the  woman,  and  thought  that  she  was 
either  dead  or  dying.  They  then  got  on  the 
car,  traveling  two  blocks,  when  Spear,  the 
conductor  in  charge,  stopped  the  car.  went 
into  a  doctor's  office  near  by,  and  telephcmed 
what  he  had  seen  to  the  police  station.  On 
bis  return  to  the  car  from  the  doctor's  office 
he  met  a  Mr.  Koontz,  told  him  what  had  oc- 
curred, and  asked  blm  to  go  dowu  and  see 
to  tbe  woman.  Mr.  Koontz  Immediately  re- 
paired to  where  the  woman  was  lying,  found 
her  attempting  to  get  up  from  the  ground, 
and  assisted  her  to  arise,  when  tbe  east- 
bound  car  came  along  and  stopped,  the  mo- 
torman  got  off.  and  he  and  Mr.  Koontz  got 
her  into  a  seat  on  the  car.  Mr.  Calliban,  tbe 
huKbaud  of  tbe  woman,  came  to  the  door  of 
his  house  with  a  lamp,  when  be  heard  tbe 
car  coming,  went  down  to  see  what  had  oc- 
curred,—his  wife  not  coming  in,— and,  with 
the  assistance  of  Mr.  Koontz.  carried  her  ta 
tbe  bouse  and  got  her  into  bed.   A  doctor 


was  summoned,  and  the  patient  was  glvm 

necessary  attention. 

Error  Is  alleged  on  the  part  of  the  court 
(1)  in  striking  the  Interrogatories  propound- 
ed by  appellants  to  respondent;  (2)  In  re- 
ceiving, over  appellattts'  objection,  certain 
testimony;  (3)  in  receiving  in  evidence,  over 
appellants*  'objecticm.  Conductor  Spear's  trip 
report  as  to  fares  taken,  etc. ;  and  (4)  in  de- 
nying appellants'  motion  for  a  new  trial. 

It  Is  earnestly  urged  by  tbe  appellants  that 
the  court  erred  In  denybig  tbe  motion  for  a 
new  trial;  that  the  record  in  this  case  shows 
corruption  on  the  part  of  the  Jury,  and  un- 
due influence  brought  to  t>ear  on  the  Juiy, 
and  fraud  In  the  preparation  and  conduct  of 
the  defense.  This  was  a  bitterly-contested 
case,  the  record  showing  that  there  was  a 
great  deal  of  partisan  feeling  exhibited  In 
the  trial  ot  the  cause  on  both  sidesi  and 
much  Is  said  hi  the  brief  of  the  app^tatnta 
in  support  of  their  contention  that  tbe  mo- 
tion for  a  new  trial  should  have  been  grant- 
ed. But  from  an  examination  of  the  toIqq}- 
Inous  record  in  this  case,  which  comprises 
about  1,000  pages,  we  are  unable  to  conclude 
that  this  court  would  be  Justified  In  setting 
aside  tbe  verdict  of  the  Jury  on  the  grounds 
urged.  It  Is  Insisted  by  tbe  appellants  that 
this  court  would  be  as  good  a  Judge  ot 
whether  fraud  had  been  perpetrated  as  the 
court  below,  tbe  testimony  having  all  been 
brought  here;  but  this  Is  not  exactly  tme. 
There  Is  a  certain  atmosphere  surrounding 
the  trial  of  every  cause,  that  the  trial  court 
Is  familiar  with,  which  enables  him  to  bet- 
ter construe  the  actions  of  witnesses  and 
Jurors  than  this  court  could;  and,  it  not  ap- 
pearing that  tbe  court  abused  its  discretion 
In  refusing  the  motion,  its  Judgment  will  not 
be  interfered  with  here. 

Neltbor  do  we  think  that  the  court  erred 
In  striking  tbe  Interrogatories  propounded  by 
the  appellants  to  respondent,  or  that  it  erred 
In  recelTing  the  testimony  objected  to  on 
pages  429  to  433  of  the  statement  of  facts. 

There  is,  however,  an  assignment  of  error 
that  has  challenged  the  attentitm  of  tbis 
court,  and  has  led  to  an  ext«isive  Investiga- 
tion of  the  law  Involved;  that  is,  that  tbe 
court  erred  In  receiving  In  evidence,  orer 
the  appellants*  objection,  the  conductor's  trip 
report  as  to  fares  taken,  etc  According  to 
Mrs.  Oalllhan's  testimony  the  car  from  which 
she  claims  to  have  been  thrown  most  bare 
been  the  east-bound  car,  leaving  tbe  end  of 
tbe  line— Natatorlum  Park— at  8:55  o'dodc. 
and  Howard  and  RIv««lde  at  9:15  o'dock,  in 
charge  of  Spear,  coudnctor.  She  says  her 
fare  was  paid  with  a  transfer  slip  from  a 
north-side  line.  ^)ear,  being  called  by  tbe 
respondent,  testified,  as  a  matter  of  independ- 
ent recollection,  that  he  bad  five  passengen 
to  the  comer  of  Howard  and  Riverside;  tbat, 
three  alighted  tiiere,  and  that  their  places 
■were,  within  the  next  few  blockst  taken  by 
three  others,  thus  making  a  total  ot  dgbt 
for  the  trip;  that  all  paid  cash  fares;  and 
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that  no  transfers  were  taken.  By  his  IdentI* 
ficatlon  of  the  &ve  who  were  passengers  from 
Howard  and  Riverside  on,  be  excludes  Mrs. 
Oallihan  from  the  number.  He  then  further 
teBtlfied  that  at  the  end  of  the  line  he  made 
a  written  report,  showing  the  number  of  pas- 
sengers carried,  and  the  fares  paid,— whether 
cash  or  transfer,— and  that  this  report  was, 
in  regular  course,  and  as  was  his  custom, 
turned  In  to  the  company.  This  report  was 
then  oftered  in  evidence,  and,  on  objection, 
was  rejected.  The  court  afterwards  reconsid- 
ered his  ruling  and  admitted  It  The  instru- 
ment purports  to  show  the  number  of  pas- 
sengers carried  by  Spear  on  his  respective 
trips  on  April  26th,  and  the  medium  in  which 
their  fares  were  paid,  and  that  on  the  trip 
in  question  he  had  eight  passengers,  all  of 
whom  paid  cash  fares.  This  is  appellants* 
statement,  and  seems  to  be  warranted  by 
the  record.  It  is  conceded  that  the  conductor 
in  this  instance  would  have  a  right  to  have 
examined  the  report  for  the  purpose  of  re- 
freshing his  memory,  but  it  Is  all^d  that, 
liavtng  testified  Independently  of  the  memo- 
randum, the  introduction  of  the  memorandnm 
was  equivalent  to  the  admission  of  declara- 
tions previously  made,  which  would  be  self- 
serving  in  their  nature.  It  Is  difficult  to  dis- 
cover any  sound  reason  for  allowing  the  wit- 
ness to  refresh  his  memory  from  a  memoran- 
dum or  writing,  then  testify  to  a  fact  furnish- 
ed by  the  writing,  but  which  he  could  not 
have  testified  to  without  the  aid  of  the  writ- 
ing, and  then  exclude  the  writing  which  was 
the  basis  of  the  testimony.  It  would  seem 
that,  after  all,  the  writing  furnished  the 
primary  evidence  in  such  a  case.  It  is  not 
gainsaid  that  the  conductor  could  have  testi- 
fied from  the  report,  and  that  the  report  could 
have  been  used  in  the  presence  of  the  jury 
for  the  very  purpose  of  enabling  the  conduct- 
or to  testify  to  the  state  of  facts  which  the 
report  Itself  showed  when  introduced.  It 
is  difficult  to  see  how  the  introduction  of  the 
report  could  work  a  self-serving  purpose 
greater  than  could  be  worthed  by  it  on  its  in- 
troduction toe  the  purpose  of  refreshing  the 
memory  of  the  witness.  The  object  of  a 
legal  Investigation  is  the  ellcltatlon  of  the 
truth,  and,  to  ^ectuate  such  object,  all  facts 
are  admissIUe  in  evidence  which  afford  rea- 
sonable inferences,  or  which  throw  any  light 
upon  the  snbject-matt^  contested.  No  com- 
petent means  of  ascertaining  the  truth  should 
be  neglected,— much  less,  inhibited;  and  none 
are  to  be  decreed  incompetent  unless  such 
means  have  been  shown  by  reason  and  ex- 
p^lence  to  prevent  or  obscure  the  truth,  in- 
stead of  discovering  It  What  are  the  alleg- 
ed objections  to  this  testimony?  That  it  is 
incompetent  Irrelevant  immaterial,  hearsay, 
and  self-serving.  The  objections  given  to  it 
at  the  trial  were  more  restricted,  but  we  will 
discuss  them  in  their  fullest  scope.  Its  In- 
competency depends  upcm  whether  it  is  self- 
stfving  or  not  That  it  is  relevant  and  ma- 
terial Is  beyond  question,  and  it  is  equally 


plain  that  it  is  not  hearsay;  for  it  Is  In  reali- 
ty the  testimony  of  the  witness  himself,  and 
not  that  of  another  person.  Could  it  under, 
the  circumstances  of  this  case,  be  self-serv- 
ing? It  may  l>e  stated  that  the  general  rule 
is  that  the  previous  declarations  of  a  witness 
out  of  court  and  not  sworn  to,  are  not  ad- 
missible to  sustain  his  evidence  given  In 
court  The  reason  for  this  rule  is  that  such 
declarations  are  or  might  be  self-serving, 
and,  as  has  frequently  been  said,  malie  u  wit- 
ness' credibility  depend  more  upon  the  num- 
ber of  times  he  had  repeated  the  same  story, 
than  upon  the  truth  of  the  story  itself.  Un- 
der such  a  System  the  honest  candid  litigant 
would  be  at  the  mercy  of  a  designing  oppo- 
nent who  had  industriously  circulated  a  fub- 
rlcatlon  which  he  conceived  it  would  be  to 
his  interest  to  swear  to  in  court  But  when 
the  reason  for  the  rule  ceases,  the  rule  Itself 
cannot  apply,  and  the  testimony  will  be  ad- 
mitted under  the  general  rule  above  quoted, 
or  under  what  might  be  termed  an  exception 
to  the  rule.  The  testimony  objected  to  here 
was  not  a  statement  of  a  witness  made  pre- 
vious to  trial,-  but  after  the  Issues  had  been 
made  up,  and  could  not  have  been  made  for 
the  ulterior  purpose  of  strengthening  testi- 
mony which  he  intended  thereafter  to  offer; 
but  it  was  the  report  of  a  private  officer, 
which  it  was  his  duty,  under  the  rules  of 
the  corporation  which  employed  him,  to 
make,— rules  which  were  in  existence  before 
the  accident  occurred,  and  had  been  regular- 
ly complied  with.  The  rules  themselves  had 
no  refermce  to  the  subject  of  this  controvcr* 
sy.  The  compliance  with  the  rules  had  no 
such  reference,  and  the  compliance  with  the 
rules  in  this  particular  instance  could  have 
had  no  such  reference,  for  the  report  was 
made  before  there  was  any  knowledge  on  the 
part  of  the  witness  that  any  accident  had  oc- 
curred; and,  even  If  he  had  known  of  the 
accidMit  he  could  not  possibly  have  surmis- 
ed that  the  particular  question  in  relation 
to  transfers  would  be  In  issue  in  any  cause 
which  might  arise.  These  circumstances 
clearly  take  the  case  out  of  the  general  rule, 
and  render  the  testimony  atisolutely  unol>- 
jectlonable,  so  far  as  the  charge  of  being 
self-serving  is  concerned;  and,  relieved  of 
this  obJectlMi,  it  seems  to  us  that  it  is  the 
very  best  testimony  that  could  have  been 
offered,  tending  to  elicit  the  trutii  In  regard 
to  that  particular  point  That  it  is  pertinent 
and  convincing  testimony  Is  testified  to  by 
the  earnest  argument  made  by  counsel  for 
appellants  to  show,  that  if  error,  its  admis- 
sion is  not  error  without  prejudice.  Indeed, 
so  pertinent  and  convincing  Is  this  character 
of  testimony  In  this  particular  case,  that,  if 
it  had  not  been  offered,  the  defendant  might 
have  felt  that  it  was  in  danger  of  being  sub- 
jected to  a  telling  criticism  before  the  jury 
for  omitting  to  produce  for  its  consideration 
convincing  evidence  resting  peculiarly  within 
its  own  Icnowledge,  the  omission  of  which 
would  raise  the  presumption,  or  at  least  a 
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strong  SQspidon,  that  such  evidence,  If  ad- 
duced, would  operate  to  Hb  prejudice.  Many 
cases  are  cited  by  appellants  in  sup[>ort  of 
the  Inadmissibility  of  this  testimony,  but, 
ivlth  few  exceptions,  they  go  only  to  the 
general  prt^tositlon  announced  aboTO.— that 
the  previooB  declarations  of  a  witness  are  in- 
admissible. 

Insurance  Co.  t.  Gnardlola,  129  U.  S.  642, 
9  Sup.  Ot  425,  32  Jy.  Ed.  802,  holds  tbat  let- 
ters of  a  dipping  agent  to  his  i^lnclpal  are 
Incompetent  eridence,  either  In  themselrea, 
or  In  corroboration  of  the  agent's  testimony 
of  the  quality  of  the  goods  shipped,  against 
third  persons.  It  is  evident  that  testimony  of 
this  kind  would  fall  under  the  objection  of 
being  selfHsrarlng,  because  It  consisted  of 
statements  by  the  agents  to  their  principals, 
all  In  the  same  Interest,  and  all  with  refer- 
ence to  a  transaction  which  they  knew  they 
were  having  with  the  purchasing  parties. 
The  same  principle  Is  involved  in  cases  cited 
from  tbls  state.  That  Is  a  different  prc^si- 
tlon,  entlrdy,  from  the  case  at  bar,  where 
the  report  was  made  without  refa-ence  there- 
to, and  before  there  could  have  been  any 
thought  that  such  testimony  would  ever  be 
called  for  In  a  court  of  law.  The  case  of 
Railroad  Co.  v.  Parker  (Ala.)  27  South.  323.  is 
more  nearly  in  point  There  It  was  decided 
that  recorda  made  by  a  witness  were  not 
admissible  when  the  facts  were  proved  by 
the  wltuess  himself  from  direct  personal 
knowledge,  and  the  records  were  not  offered 
for  the  purpose  of  refreshing  his  memory. 
The  case  was  an  action  against  a  carrier  for 
Injuries  to  a  horse,  and  the  witness  attempt- 
ed to  testify  that  the  seal  on  tbe  car  was 
not  broken.  Many  cases  of  this  class  do  hold 
that,  where  the  witness  testlOes  independent- 
ly as  to  a  state  of  facts,  the  memorandum 
cannot  be  Introduced  In  support  of  such  tes- 
timony,—a  rule  wblch  we  think,  as  before  In- 
dicated, 1b  Illogical,  and  which  Is  severely 
criticised  by  many  of  the  best  courts  In  the 
Union.  Without  especially  reviewing  the  oth- 
er cases  cited  by  appellants,  as  a  rule,  they 
simply  assert  the  general  doctrine  announced 
above.  Thla  Is  the  rule  announced  in  appel- 
lants' citation  from  Thomp.  Trials,  S  571  et 
acq.  But  uuder  the  head  of  "Recognized 
Exceptions  to  the  Rule"  (section  574),  Mr. 
Thompson  says:  "There  are  certain  recog- 
nized exceptions  to  the  foregoing  rule,  as  to 
which  all  the  authorities  agree.  Thus,  where 
the  witness  Is  charged  with  testifying  under 
the  Influence  of  some  motive  prompting  him 
to  make  a  false  statement,  It  may  be  shown 
that  he  made  similar  statements  at  a  time 
when  the  Imputed  motive  did  not  exist,  or 
when  motives  of  Interest  would  have  Induced 
him  to  make  a  dlfTcrent  statement  from  that 
which  he  actually  made."  The  suggestion 
would  naturally  be  made  In  this  case  that 
the  conductor,  who  was  an  employ^  of  the 
company,  would  be  prompted  to  testify— at 
least,  as  far  as  he  could  conscientiously— In 
favor  of  his  employers.   The  introduction  of 


this  testimony  would  show  that  he  made  the 
similar  statem^it  at  a  tlme^  when  the  Imput- 
ed motive  did  not  exist,  for  there  was  do 
motive  to  have  made  an  erroneous  report;  at 
least,  no  motive  connected  with  this  cause 
Another  exception  to  the  rule  is  that,  if  a 
witness  be  impeached  by  proof  of  bis  havlnc 
previously  made  statements  that  were  In  con- 
tradiction of  evldwce  tending  to  show  that 
the  witness'  account  of  the  transaction  was  a 
fabrication  of  a  rec«it  date,  it  may  be 
shown  that  he  gave  a  similar  account  before 
Its  eSect  and  operation  could  be  foreseen. 
It  must  appear  from  the  testimony  in  this 
case  that  the  account  given  In  the  report 
would  tend  to  show  that  tbe  account  given 
by  the  vrltness  at  the  trial  was  not  a  fabri- 
cation of  a  recent  date. 

The  case  of  Robb  v.  Hackley.  cited  by  ap- 
pellants from  23  Wend.  50,  while  holding 
that  proof  of  declarations  made  by  a  witneaa 
out  of  court  in  corroboration  of  testimony 
given  by  him  on  the  trial  of  a  case  Is,  as 
a  general  rule,  Inadmissible,  notes  the  very 
exceptions  which  we  have  Just  discussed, 
and  cites  PhIL  Ev.  (Cowoi's  Ed.)  SOS,  wba« 
that  author  says  that,  In  one  point  of  view, 
a  former  statement  by  the  witness  an>ean 
to  be  admissible  in  CMiflrmation  of  bis  evi- 
dence,—that  is,  where  the  counsel  on  tbe 
other  side  Impute  a  design  to  misrepresent 
from  some  motive  of  interest  or  relation- 
ship; that  th&ce,  indeed,  in  ordw  to 
such  an  imputation.  It  might  be  proper  to 
show  that  the  witness  made  a  similar  state- 
ment at  a  time  when  the  supposed  modve 
did  not  exist,  or  when  motives  of  interest 
would  have  prompted  him  to  make  a  differ- 
ent statement  of  the  facts.  The  court  adda: 
"It  Is  agreed  also  by  Mr.  Staritle  that  sodi 
evidence  may,  under  special  circumstances, 
be  admitted;  as,  for  instance,  in  co□tradi^ 
tion  of  evidence  tending  to  show  that  tbe 
account  was  a  fabrication  of  late  date,  and 
where  consequentiy  It  becomes  material  to 
show  that  the  same  accotmt  has  been  given 
before  its  ultimate  effect  and  operation, 
ari(ting  from  a  change  of  drcumstances, 
could  have  been  foreseen,"— quoting  Erans 
in  his  notes  to  Pothler,  where,  after  speaJt.- 
Ing  of  the  admission  of  declarations  of  tbe 
witness  on  former  occasions  to  conform  bla 
statements  In  court.  It  , Is  said:  "♦  •  •  la 
ordinary  cases  the  evidence  would  be  at  least 
superfluous,  for  the  assertions  of  a  witness 
are  to  be  regarded  In  general  as  tnie,  aotil 
there  is  some  particular  reason  for  impeach- 
ing them  aa  false,  which  reason  may  be  re- 
pelled by  clrctunstances  showing  that  tbe 
motive  upon  which  It  Is  supposed  to  bare 
been  founded  could  not  have  had  any  ex- 
istence at  the  time  when  the  previous  rela- 
tion was  made,  which  therefore  repel  tbe 
sup[>oBltion  of  the  fact  related  being  an  after- 
thoujrht  or  fabrication.  He  adds,  if  a  wit- 
ness speaks  about  facts  ne^rativlng  tbe  ex- 
istence of  a  contract,  and  Insinuations  are 
thrown  out  that  be  has  a  near  cumectioo 
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witb  the  party  on  whose  behalf  he  appears,— 
tbat  a  change  of  market  or  any  other  alter- 
ation of  drcnmetances  has  excited  an  In- 
ducement to  recede  from  a  deliberate  en- 
sra^ment,— the  proof  suspicloas  testl- 
inouy  that  e  similar  account  was  given  when 
the  contract  alleged  had  every  prospect  of 
advantage  removes  the  motive  resulting 
from  the  oi^KMlte  circumstance,  and  the 
testimony  Is  placed  upon  the.' same  level 
which  It  would  have  bad  If  the  motive  for 
receding  from  a  previous  intention  had  never 
had  existence."  In  the  case  there  under 
consideration  the  testimony  was  held  to  be 
ioadmlsslbte,  bnt  the  testhnony  sought  to 
be  admitted  was  a  letter  which  the  witness 
had  written  to  the  plaintiffs,  and  the  court 
said;  "Independent  of  his  own  statement, 
there  was  no  evidence  that  the  letter  was 
written  when  the  transaction  was  recent, 
or  that  It  had  ever  been  in  the  hands  of  the 
plaintiff.  It  may  have  l>een  prepared  with 
direct  reference  to  this  litigation.  The  case 
la  not  so  strong  as  it  would  have  been  on 
proof  by  a  third  person  that  the  witness 
had  made  similar  declarations  immediately 
after  the  business  was  transacted."  So  that, 
of  course,  if  the  testimony  might  have  beea 
prepared  with  direct  reference  to  the  litiga- 
tion. It  would  fall  under  the  objection  of 
being  self-BO'vlng  testimony,  and  was  prop- 
erly overruled.  In  Gates  v.  Pec^le,  14  111. 
433,  the  supreme  court  of  Illinois  held  that 
the  former  declarations  of  a  witness  whose 
credibility  was  attacked  could  be  given  in 
evidence  to  corroborate  his  testimony.  The 
partlcnlar  case  was  this:  The  prisoner  call- 
ed witnesses  to  show  that  the  character  of 
Devol  for  truth  and  veracity  was  bad,  and 
he  proved  that  an  Indictment  was  then 
pending  against  Devol  for  being  accessory 
after  the  fact  to  the  murder  of  Llley.  The 
court  thereupon  allowed  the  prosecution  to 
prove  by  the  sheriff  that  Devol,  on  coming 
out  of  the  jail,  and  before  seeing  John 
Gates,  gave  the  same  account  of  the  inter- 
view with  the  prisoner.  His  testimony  was 
objected  to  as  inadmissible.  The  court  said: 
"There  seems  to  be  a  conflict  of  authority 
upon  the  question  whether  the  former  decla- 
rations of  a  witness  whose  credibility  is  at- 
tacked may  be  given  in  evidence  to  corrob- 
orate his  testimony.  It  will  not  be  neces- 
sary in  this  case  to  determine  which  is  the 
better  general  rule.  The  authorities  all  agree 
that  the  former  statements  of  the  witness 
may  In  some  Instances  be  introduced  for  the 
purpose  of  sustaining  his  testimony;  as. 
where  he  Is  charged  with  testifying  under 
the  Influence  of  some  motive  prompting  him 
to  BMke  a  false  statement,  it  may  be  shown 
that  he  made  similar  statements  at  a  time 
when  the  Imputed  motive  did  not  exist,  or 
when  motives  of  Interest  would  have  in- 
duced him  to  make  a  different  statement  of 
facts.  So.  In  contradiction  of  evidence  tend- 
ing to  show  that  the  witness'  account  of  the 
transaction  was  a  fabrication  of  a  recent 


date,  it  may  be  shown  that  he  gave  a  sim- 
ilar, account  before  its  effect  and  operation 
could  be  foreseen."  In  Insurance  Co.  v. 
Weide,  9  WaU.  677,  19  L.  Bd.  810.  the  very 
objection  is  made  that  the  testimony  was 
Inadmissible  because  there  was  Independent 
testimony  admitted.  The  court  says:  "As 
to  the  second  question,— admissibility  of  the 
evidence  received  by  the  court:  There  can 
be  no  doubt  but  the  day  books  and  ledger, 
the  entries  in  which  were  testified  to  he 
correct  by  the  persons  who  made  them, 
were  properly  admitted.  They  would  not 
have  been  evidence  per  se,  but,  with  the 
testimony  accompanying  them,  all  objections 
were  removed."  In  Insurance  Co.  v.  Weide, 
14  Wall.  87^  20  L.  Ed.  894,  the  court  said: 
"How  far  papers  not  evidence  per  se,  but 
proved  to  have  been  true  statements  of  fact 
at  the  time  they  were  made,  are  admissible 
in  connection  with  the  testimony  of  a  wit- 
ness who  made  them,  has  been  a  frequent 
subject  of  Inquiry,  and  it  has  been  many 
times  decided  that  they  are  to  be  received. 
Why  should  they  not  be?  Quantities  and 
values  are  retained  in  the  memory  with  great 
difficulty.  If  at  the  time  when  an  entry  of 
aggregate  quantities  or  values  was  made  by 
the  witness  it  was  correct,  It  is  hard  to  see, 
why  it  is  not  at  least  as  reliable  as  Is  the 
memory  of  the  witness.  In  Curtis  v.  Brad- 
ley (Conn.)  28  L.  R.  A.  143,  31  AU.  591,  it 
was  held  that  the  written  statement  of  rele- 
vant facts  Is  admissible  In  evidence  on  the 
testimony  of  the  witness  that  he  knew  when 
it  was  made  that  the  facts  are  correctly 
stated  therein,  but  that  he  cannot  now  re- 
member them.  In  criticising  the  practice 
of  allowing  the  memorandum  to  be  testified 
from,  but  not  to  be  admitted,  the  court  in 
that  case  said:  "All  courts  concur  In  hold- 
ing that  the  witness  may  read  the  state- 
ment of  such  paper  to  the  jury,  and  that  the 
Jury  may  draw  tlie  conclusloil  that  the  state- 
ment so  read  to  them  is  a  true  statement 
of  the  facts;  but  some  courts  hold  that  the 
paper  is  not  evidence.  It  seems  to  us  to  be 
pressing  the  use  of  a  legal  fiction  too  far 
for  a  court  to  permit  the  statement  made 
by  such  paper  to  be  read  as  evidence,  while 
holding  that  the  law  forbids  the  admission 
as  evidence  of  the  paper  which  Is  the  orig- 
inal and  only  proof  of  the  statement  admit- 
ted. In  other  words.  It  would  seem  as  if. 
In  admitting  the  paper  to  be  so  read,  the 
court,  of  necessity,  admitted  the  paper  aa 
.evidence,  and  therefore,  by  the  concurrent 
authority  of  all  courts,  the  paper  Is  itself 
admissible.  •  •  •  The  paper  Is  read  by 
the  witness,  and  the  knowledge  the  witness 
once  had  of  the  facts  stated  by  the  paper  is 
Imputed  to  him  as  still  existing,  and  the 
statement  of  the  poper  Is  received  as  the 
testimony  of  the  witness,  and  the  paper  it- 
self—the only  witness  capable  of  making 
the  statement— is  excluded.  The  use  of  such 
fiction  in  the  administration  of  justice  cua 
rarely,  If  ever,  be  Justified.  It  Is  certainly 
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imealled  for  In  this  Instance.  The  principles 
of  law  Invoked  to  Justify  the  Action  are*m- 
ply  sufficient  to  soM)ort— Indeed,  to  demand— 
the  admission  of  the  document  as  evidence. 
As  regards  Its  admleslblllty  as  evidence, 
there  is  no  substantial  difference  between 
this  paper  and  any  other  tangible  object 
capable  of  making  a  truthful  and  relevant 
statement."  The  same  might  well  be  said 
of  the  report  the  admissibility  of  which  is 
qu€>stioDed  by  the  appellants  In  this  case. 
It  is  a  circumstance  throwing  light  on  the 
mind  of  the  Jury  on  the  question  of  whether 
or  not  any  pnssenger  traveling  on  the  car 
on  that  trip  had  paid  passage  by  transfer 
slip.  In  Dunlap  v.  Hopkins,  37  G.  C.  A. 
52,  05  Fed.  231,  It  was  held  that  a  letter 
written  by  a  witness  to  a  third  person,  con- 
taining a  statement  of  a  transaction  to  which 
the  witness  testified  as  having  taken  place 
on  the  day  on  which  the  letter  was  written 
and  dated,— the  correctness  of  the  date  hav- 
ing been  testified  to  by  the  witness,— was 
admissible  in  evidence  as  a  memorandum 
corroborating  the  testimony  of  the  witness 
as  to  the  date  of  the  transaction.  This  case 
goes  farther  than  it  Is  necessary  to  go  to 
sustain  the  admission  of  the  testimony  in 
"the  case  at  bar.  In  Glasplb  v.  Keator,  5 
C.  0.  A.  474,  56  Fed.  203.  where  a  book 
showing  scale  of  timber  was  admitted,  the 
court  said:  "We  are  of  the  opinion  that  un- 
der such  circumstances  either  of  the  timber 
estimators  might  properly  refer  to  the  book 
for  the  purpose  of  refresliing  bis  memory 
as  to  the  opinion  then  formed,  and  to  enable 
him  to  testify  thereto,  and  that,  in  connec- 
tion with  bis  testimony,  the  book  Itsdf  was 
properly  admissible.  But  even  If  we  are 
wrong  In  this  view,  yet  it  appears  to  us  tliat 
the  admission  of  the  book  was  in  no  wise 
prejudicial  to  the  plaintiff  in  error.  The 
witness  who  Identified  It  had  already  given 
evidence  as  to  its  contents  and  wliat  It 
showed,  which  was  not  objected  to.  It  had 
appeared  In  the  course  of  bis  examination 
before  the  book  was  offered  that  It  contained 
an  entry  showing  that  the  total  timber  on 
Keator's  land  was  3,G92,000  feet,  and  the 
book,  when  offered,  simply  confirmed  that 
statement,  and  had  no  tendency  to  show  any 
further  fact"  In  Owens  v.  State  (Md.)  10 
Atl.  210,  the  very  question  under  discussion 
here,  namely,  that  the  report  could  not  be 
Introduced  because  the  conductor  had  tes- 
tified independently  of  It  la  discussed,  the 
court  saying:  "It  has  been  urged  in  argu- 
ment that  the  entry  or  memorandum  can 
only  be  used  where  the  witness  has  no  pres- 
ent Independent  recollection  of  the  transac- 
tion referred  to.  But  Its  admissibility  de- 
pends upon  no  such  distinction.  If  the  wit- 
ness swears  that  he  made  the  entry  or  mem- 
orandum in  accordance  with  the  truth  of 
the  matter,  as  he  knew  It  to  exist  at  the 
time  of  the  occurrence,  whether  he  retains 
a  present  recollection  of  the  facts  or  not. 
the  entiT  or  memorandum  la  admissible;  for. 


though  be  may  have  a  present  recollection— 
of  doubtful  or  varying  degree  of  certainty, 
it  may  be— Independently  ot  the  memoran- 
dum, the  paper  Is  admissible  as  means  of 
verification  or  confinnation  of  what  he  states 
from  memory.  This  Is  the  clear  logical 
deduction  from  the  cases  cited."  In  State  t. 
Brady  (Iowa)  60  N.  W.  290,  36  L.  R.  A.  693, 
62  Am.  St  Rep.  500,  >  It  was  held  that  the 
dally  record  of  the  'sale  of  tickets,  kept  in 
the  office  of  a  railroad  station  agent  as  re- 
quired by  a  rule  of  the  company,  and  contain- 
ing a  record  of  all  tidiets  sold,  and  tbe 
names  of  the  stations  to  which  sold,  when 
properly  authenticated,  is  admissible  as  evi- 
dence of  the  facts  therein  stated;  and  the 
court  in  that  case  qiutes  approvingly  the 
criticism  made  In  Curtis  v.  Bradley,  supn, 
In  relation  to  the  practice  by  some  of  the 
courts  of  allowing  the  statement  to  be  testi- 
fied from,  and  then  excladlng  It  from  erl- 
deuQe.  In  Donovan  v.  Railroad  Co.  (Mass.) 
33  N.  R  583,  In  an  action  against  a  rail- 
road company  for  Injuries  at  a  crossing, 
plaintlfrs  erid^ce  was  that  he  was  Injured 
near  S.  station  at  5.-02  p.  m.  by  an  Incoming 
train,  his  view  of  which  was  obstructed  by 
another  train  which  was  ddlvralng  passen- 
gers at  the  station,  To  show  tiiat  no  train 
was  delivering  passengers  there  at  that  time, 
defendant  put  In  evidence,  under  objection, 
the  entries  on  the  telegraphic  train  repwt 
sheet  k^t  in  Its  train  dispatcher's  office  at 
B.,  together  with  the  testimony  of  the  train 
dispatcher  that  the  entries  of  the  time  all 
trains  pass  the  several  stations  en  route  were 
made  from  dispatches  received  by  him  from 
the  station  operators.  Held,  that  defwid- 
ant's  evidence  was  competent  In  Bonrdt 
V.  Jones  (Wis.)  85  N.  W.  671.  It  was  held 
that  certain  inventories .  which  had  been 
made  by  tiie  witness  were  properly  received 
in  evidence,  when  the  witness  testified  that 
he  knew  the  same  were  correcUy  made.  In 
Diament  v.  Colloty  (N.  J.  Err.  A  App.)  49 
Ati.  445,  It  was  held  that  where  slips  con- 
taining reports  of  work  done,  cost  of  same, 
and  amount  and  kind  of  material  used,  are 
part  of  a  method  of  carrying  on  busDiess, 
they  are  competent  evidence  in  offwlng 
books  and  accounts  of  business.  As  sus- 
taining the  doctrine  of  this  testimony,  see 
Insurance  Co.  t.  GottheU  (Keb.)  58  N.  W. 
137. 

An  attempt  Is  made  by  tbe  appellants  In 
their  reply  brief  to  distinguish  the  cases 
cited  by  respondent  and  to  show  that  tbey 
are  not  consistent  with  each  other;  tbtt 
sometimes  the  testimony  is  admitted  on  one 
theory,  and  sometimes  on  another.  But 
whether  the  report  in  this  case  is  admitted 
as  a  part  of  respondent's  book  of  acconnls 
as  corroborative  of  Spear's  testimony  or  as 
a  memorandum  made  in  the  regular  course 
of  business,  it  Is  admitted  as  a  circumstance, 
and  a  strong  and  reasonaNe  clrcomstance. 
which  the  Jury  had  a  right  to  consider,  tend- 
ing to  show  that  on  the  night  of  the  acd- 
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dent  no  jteaaenger  traveted  on  tbe  alleged 
trip  and  car  tax  a  transfer  slip.  This  was  a 
pertinrat  lasae  In  the  case,  and,  under  tbe 
circumstances,  as  it  was  not  possible  tbat 
such  testimony  could  be  self -serving,  It  was 
testimony  which  tbe  defendant  was  entitled 
to,  and  was  therefore  properly  admitted. 

Tbe  whole  cause  having  been  submitted 
to  the  jm-y,  and  no  error  having  been  com- 
mitted by  the  court,  the  Judgment  will  be 
aiflrmed. 

FULLERTON,  A^'DERS,  HADLET, 
MOU^'X.  and  WHITE.  JJ.,  concur. 


{Zl  Wasb.  297) 
ELDBIDGE  t.  TOUNG  AMERICA  &  O. 
CONSOL.  MIN.  00. 

(Supreme  Court  of  Washiogton.    Jan.  16, 
1902.) 

CORPOBATIONS— STOCK  —  PURCHASE!*- FRAUD- 
ULENT HISRBFRBSENTATTONS  —  RATIFICA- 
TION—PRACTICE— PLBADINQ—AHBNDUENT. 

1.  Plaintiff  sought  to  rescind  a  purchase  of 
niiDiug  stock  on  the  Krouud  of  fraudulent  mis- 
reiHvsentatiODs  as  to  tbe  amount  of  ore  in  sight, 
the  value  ot  that  in  the  dump,  that  a  monthly 
dividend  would  he  paid,  etc.  At  the  time  he 
pnrciiased  he  stated  lus  willingness  to  purchase 
a  larger  quantity  if  he  had  ao  opportunity  to 
iwpect  the  mine.  He  eubsequeutly  visited  the 
mine  on  two  occasiong, — on  the  first  purcbaring 
2,000  additional  shares,  and  on  the  second, 
when  it  was  evident  that  tbe  mine  was  not  as 
snccessful  as  had  been  expected,  conferring 
with  the  president  as  to  the  beat  method  of  con- 
tinning  operations.  Thereafter,  being  in  pos- 
session of  all  the  fapts  concerning  the  mine,  he 
negotiated  for  machinery  with  which  to  work 
the  ore.  Bcld  to  show  a  ratification  of  the 
pnrcbase  after  knowledge  of  all  the  facts  al- 
leged as  fraud. 

2.  Where  a  purchase  of  mining  stock  was 
sought  to  be  rescinded  on  the  ground  of  fraudu- 
lent misrepresentations,  and  the  evidence  of 
the  selling  agent  of  defendant  corporation  bad 
been  taken  by  depositiou,  permitting  an  amend- 
ment at  trial  alleging  misrepresentations  as  to 
certain  sales  of  stock  to  other  parties,  without 
granting  dat^danfs  motion  for  a  continuance, 
was  en-or. 

Appeal  from  superior  court,  Spokane  coun- 
ty; William  E.  Richardson.  Judge. 

Action  by  William  B.  Eldrldge  against  the 
Young  America  &  Cliff  Consolidated  Mining 
Company.  From  a  Jadgment  in  favor  of 
plnlntifT.  defendant  appeals.  Reversed. 

F.  I.  Post  and  F.  W.  Dewart,  for  appel- 
lant.  Stoll  &  Macdonald,  for  respondent 

MOUNT,  J.  This  action  was  brought  by 
respondent  agoiost  appellant  in  tbe  court  be- 
low to  rescind  an  executed  contract  for  the 
purchase  of  40,000  shares  of  the  capital  stock 
of  appellant  company,  and  for  tbe  return  of 
910.000  paid  therefor,  on  tbe  ground  of  false 
and  fraudulent  representations  made  by  the 
agent  of  appellant  In  Inducing  respondent  to 
purchase  tbe  stocbu  These  fraudulent  rep- 
resentations are  enumei'ated  in  the  amended 
complaint  substantially  as  follows:  (l)  That 
there  were  25,000  tons  of  concentrating  ore 
OD  the  dump  of  tbe  company,  of  the  average 


value  of  $27  per  ton;  (2)  that  there  were 
from  25,000  to  30,006  cubic  yards  of  ore  In 
sight,  of  a  value  in  excess  of  tbe  capital 
stock  of  the.  company,  to  wit,  |1,000,000; 
(3)  that  the  actual  market  value  of -the  stock 
was  25  cents  per  share;  (4)  that  a  dividend 
of  1  cent  per  share  would  be  paid  tbe  stock- 
holders on  February  15,  1S9Q,  and  at  regular 
monthly  Intervals  thereafter;  (5)-  tbat  all 
sums  of  money  derived  from  sales  of  stock 
should  be  converted  into  the  treasury  of 
the  ctmipany,  and  expended  on  the  com- 
pany's [Hvperty.  At  the  trial  of  tbe  case, 
and  over  the  objection  of  appellant,  tbe  court 
Iiermltted  an  amendment  to  the  complaint, 
making  another  ground,  viz.,  (ti)  that  one 
Ehlers  and  one  Chamberlain  had  each  pur- 
chased 25,000  shares  of  the  stock  of  the 
company,  paying  $6,000  therefor,  all  of  which 
representations  were  false,  and  known  to  be 
such  at  the  time  tbey  were  made.  Appd- 
laut,  In  Its  answer  to  the  amended  com- 
plaint, admitted  tbe  purchase  of  tbe  stock  at 
25  cents  per  share  by  the  respondent;  de- 
nied tbe  agency  of  Baker,  who  had  sold  tbe 
stock;  denied  the  fraudulent  representations; 
and  alleged  a  ratification  of  the  purchase  by 
plaintiff  after  tbe  purchaser  bad  knowledge 
of  all  the  facts  alleged  as  fraud.  The  cause 
was  tried  by  tbe  court  without  a  jury.  The 
evidence  In  the  case  was  principally  taken 
upon  depositions.  The  court  found  all  the 
facts  In  favor  of  plaintiff  below  (respondent 
here),  and  entered  a  decree  rescinding  the 
contract,  and  giving  judgment  In  favor  of 
plaintiff  for  $10,000  against  the  defendant 
company.  Defendant  appeals,  and  the  cause 
is  here  for  trial  de  nova 

The  undisputed  facts  are  substantially  as 
follows:  In  tbe  spring  of  180S  J.  E.  Baker 
and  others  purchased  a  majwlty  of  the  stock 
of  the  Young  America  &  ClifC  Consolidated 
Mining  Company,  a  corporation,  which  had 
a  capital  stock  of  $1,000,000,  divided  Into  1,- 
000,000  shares.  Eight  hundred  thousand  of 
these  shares  were  outstanding,  and  200,000 
thereof  were  In  the  treasury  of  tbe  company. 
Tbe  company  was  the  owner  of  four  mining 
claims  situated  near  Bossburg,  In  Sterols 
county.  Wash.  At  the  first  meeting  of  tbe 
stockholders  after  the  at>ove-named  purchase 
of  stock  by  Baker  and  others,  Baker  was 
elected  president,  and  became  manager,  in 
fact,  without  salary.  The  company,  tbere- 
upon  began  tbe  construction  of  an  air-com- 
pressor plant  and  a  concentrating  plant,  tor 
tbe  purpose  of  mining  and  reducing  tbe  ores 
of  said  properties.  Money  was  needed  by 
the  company  to  carry  on  this  work.  There- 
upon Baker  was  authorized  by  tbe  company 
to  sell  the  treastury  stock  at  6  cents  per 
share,  and  In  September,  1898,  went  to  New 
York  in  order  to  sell  this  stock  and  purchase 
machinery  for  the  mine.  Learning  that  the 
company  would  not  have  money  enough  at 
(i  cents  per  share,  he  voluntarily  Informed 
the  company  that  he  would  make  the  shares 
10  cents  to  the  company.    In  New  York 
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City,  Baker  entered  Into  an  arrangement 
with  W.  S.  Chamberlain,  a  broker,  to  sell 
the  stock  for  him,  and  agreed  to  pay  Cham- 
berlain one-half  of  all  money  received  over 
10  cents '  per  share,  and,  In  addition,  one 
share  of  stock  from  Baker's  own  personal 
stock  for  each  two  shares  scdd.  He  also  en- 
tered into  a  similar  arrangement  with  R.  J. 
Ehlers  ahd  Jacob  Colwel,  of  New  York. 
The  corporation  had  no  dealings  with  these 
brokers.  Baker  turned  Into  the  treasury  of 
the  company  10  cents  for  each  share  sold. 
There  was  sold  during  Septembo:,  1898, 
about  100,000  shares,  at  12H  cents  a  share; 
dutli^  October  and  November,  60,000  shares, 
at  26  cents  a  share.  Forty  thousand  of  these 
shares  were  sold  to  respondent  herein. 
Thereafter  about  40,000  shares  were  sold  at 
from  25  to  SO  cents  per  share.  The  com- 
pany received  from  Baker  sometbtng  over 
910,000  for  the  sales  of  treasury  stock. 
There  was  spent  on  the  mine  altc^ethe*- 
aome  f28,000,  of  which  Baker  contributed 
out  of  bis  own  private  funds  some  f0,000. 
Early  In  November,  1898,  Gbamberlaln  sold 
stock  to  one  H.  O.  Rommel,  of  Newark,  N. 
J.,  and  Introduced  Baker  to  Rommel.  Rom- 
mel Introduced  several  parties  to  Baker  and 
Chamberlain,— among  them,  the  plaintiff, 
Etdrldge.  At  the  first  meeting  of  Baker  and 
Eldrldge  there  was  some  talk  concerning 
the  mine.  Subsequently  Baker  showed  Eld- 
rldge samples  of  ore  from  the  mine;  the  re- 
p«t  of  a  Mr.  Hamer,  the  mining  expert  upon 
whose  representations  Baker  had  purchased 
the  property;  the  returns  of  a  car  load  of 
ore  shipped  from  the  mine  to  the  Tacoma 
smelter;  a  telegram  from  the  editor  of  the 
BoBSbnrg  Journal  that  the  mine  was  able  to 
pay  dividends;  a  telegram  from  the  secre- 
tary of  state  of  Washington  tbat  the  com- 
pany was  organized  under  the  state  laws; 
some  assay  certificates;  and  photographs  of 
the  mines  and  buildings  In  course  of  con- 
struction. Baker  also  told  Eldrldge  that  he 
was  not  an  expert  miner,  bnt  that  he  bad 
been  a  bank  cashier  In  nilnoUi,  had  lost  his 
health  and  money,  and  gone  to  Puget  Sound, 
where  for  the  last  couple  of  years  he  had 
been  engaged  In  selling  mines.  At  this  time 
Baker  told  Eldrldge  that  there  was  25,000 
tons  of  concentrating  ore  on  the  dump, 
which  would  average  f27  to  the  ton;  that 
there  was  also  In  the  mines  25,000  or  30,000 
tons  of  concentrating  ore  not  knocked  down, 
and  that  the  value  of  the  ore  "In  slgbt"  and 
on  the  dumps  was  In  excess  of  the  capitali- 
zation of  the  company;  that  be  had  been 
selling  the  stock  at  25  cents  per  share;  that 
a  dividend  of  1  cent  per  share  would  be 
paid  on  February  15,  1809,  and  regularly 
thereafter:  that  the  money  realized  on  the 
sales  of  stock  was  to  be  expended  for  ma- 
chinery for  the  mine.  He  also  gave  Eld- 
rldge a  list  of  i>eT8on8  to  whom  be  had  sold 
stock,— among  them,  Ehlers,  who,  upon  In- 
quiry by  F,Idridge,  confirmed  Baker's  state- 
ments.  Eldrldge  at  this  time  did  not  know 


tbat  Eblers  was  a  broker.  Eldrldge  was  not 
experienced  In  mining  affairs,  but  expressed 
a  willingness  to  Invest  915,000  In  the  stock, 
at  25  cents  a  share,  If  he  could  go  to  Boss- 
burg  and  see  the  property.  Baker,  being  an- 
willing  to  wait  for  such  a  time,  agreed  to 
give  Eldrldge  aji  affidavit  containing  tbe 
main  facts,  and  accordingly  made  an  affldn- 
vlt  (1)  that  be  was  president  of  the  com- 
pany; <2)  that  the  company  owned  four  mia- 
Ing  claims  at  Bossburg;  (3)  that  there  was 
25,000  tons  of  ore  on  the  dump,  and  25,- 
000  to  30,000  cubic  yards  of  ore  In  sight 
In  the  mine,  and  that  a  concentrator,  etc 
were  being  erected  on  the  property.  Of 
these  statements,  all  were  correct,  except  the 
third,  and  Baker  at  the  time  believed  that 
to  be  true.  Upon  this  affidavit  being  dellr- 
ered  to  Eldrldge,  he  paid  Baker  cash  tot 
40,000  Shares  of  tiie  stock.  A  few  days  lat^* 
Baker  left  for  the  mine,  and  Eldrldge  and 
Ehlers  came  on  a  few  days  after,  arriving 
at  Bossburg  on  December  22,  1898.  They 
were  met  by  Baker,  who  showed  them  the 
outside  works  and  machinery.  The  ground 
being  covered  with  .snow,  Eldrldge  could 
not  see  the  ore  In  the  dump.  Baker  also 
Introduced  Eldrldge  and  Ehlers  to  Ham«-. 
the  expert  who  had  made  the  report  on  the 
mine;  and  he,  at  Baker's  request,  showed 
Eldrldge  and  Ehlers  through  the  under 
ground  workings  of  the  mine.  After  Eld- 
rldge had  seen  the  property,  he  expressed 
himself  as  well  pleased  with  It,  and  sent  a 
telegram  to  that  effect  to  his  friend  H.  0. 
Rommel,  Newark,  N.  J.  That  same  evening 
Eldrldge  purchased  2,000  shares  more  of 
stock  at  25  cents  per  share,  and  gave  his 
note  In  payment  This  note  was  paid  at  lt> 
maturity.  No  representations  were  made.to 
Eldrldge  after  he  bad  purchased  his  stock. 
Wiien  the  mill  was  put  In  operatlou  th^ 
after,  It  was  found  tbat  the  water  supply 
was  Insufficient;  tbat  the  ore  contained  so 
much  zinc  that  the  machinery  would  not 
separate  the  lead  therefrom,  and  was  Inade- 
quate to  properly  work  the  ores.  In  tbe 
spring  of  1899  Baker  employed  another  ex- 
pert to  examine  the  mine,  and  then  learned 
for  the  first  time  that  the  amounts  of  ore  In 
the  dumps  and  in  the  mine  as  given  by 
Hamer  were  Incorrect.  On  May  31,  1809, 
Eldrldge  again  came  to  Bossburg  and  looked 
over  tbe  mine,  and  while  he  and  Baker  were 
In  the  mine  a  cave-In  caught  Baker,  and  In- 
jured his  spine  so  that  he  could  not  person- 
ally attend  to  the  mine  thereafter;  and  wlfli- 
in  a  few  days  the  work  on  the  mine  was 
stopped,  and  the  mine  closed  down.  Qn 
June  1,  1899,  prior  to  the  time  that  Balier 
was  hurt,  he  told  Eldrldge  that  he  had  had 
another  expert  examine  the  property,  and 
that  there  was  no  valuable  ore  In  the  dump, 
and  that  It  was  a  "dream."  Eldrldge  and 
Baker  at  this  time  discussed  tbe  best  thing 
to  do,  and  how  to  work  the  mine.  Eldrldge 
expressing  no  dissatisfaction  with  his  bar 
gain.   After  this  Eldrldge  made  a  propo^ 
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tlon  to  Baker,  that  U  be  (Baker)  would  gWe 
him  an  option  on  the  contn^Iiqg  Interest,  he 
would  'pay  the  pay  roll  of  the  company  then 
dne,  and  go  on  and  work  the  pn^erty.  Bak- 
er refused  this,  and  shortly  afterwards  went 
to  hla  home  at  New  Whatcom,  Wash.  In 
July,  180D,  Eldridge  visited  Baker  at  New 
Whatcom,  and  expressed  dlssatisfactton  be- 
canse  of  the  failure  of  the  mine  to  pay  dlrl- 
dends,  and  said  to  Baker  that  he  ought  to 
have  his  mon^  back.  Up  to  this  time  Eld- 
ridge bad  expressed  no  objection  to  any- 
thing that  Lad  taken  place,  and  In  this  con- 
versation, and  also  while  in  San  Francisco, 
stated  to  Baker  that  he  believed  that  Baker 
was  honest  In  all  the  statements  he  had 
made  concerning  the  mine.  On  Jnly  22, 
1890,  Bldrldge  called  on  Baker  at  his  room 
in  Seattle,  and  they  talked  over  the  best 
way  to  work  the  mine,  and,  as  both  were 
going  to  San  Pranclsco,  agreed  to  meet  there, 
atad  when  th^  met.  on  the  27th  or  28tfa  of 
Joly,  1899,  went  tf^ther  to  a  machinery 
bonae  to  see  If  tbey  could  find  machinery 
which  would  eliminate  the  zinc.  They  there 
found  a  machine  which  was  represented  to 
be  adequate  tor  the  purpose,  and  they  de- 
cided to  have  some  of  the  ore  shipped  to 
San  Francisco,  and  have  tests  made,  and, 
if  the  machinery  would  do  the  work,  par- 
chase  the  machine.  TliereaftOT  Baker  was 
confined  to  his  bed.  and  before  bis  recovery 
this  action  was  toought  Aftw  the  suit  was 
begun,  an  expert,  at  the  request  of  Baker, 
examined  and  measured  all  the  ore  on  the 
dumps  and  In  the  mine,  and  estimated  that 
there  were  6,118  tons  of'  waste  ore,  of  the 
value  of  47  cents  per  ton,  and  224  tons  of 
the  aggregate  value  of  $1,700,  net  value  of 
fSSKt:  and  be  estimated  ore  in  sight  In  the 
mine  nt  1,056%  tons,  of  the  aggregate  value 
of  915,240,  net  value  of  $10,000. 

There  are  some  disputed  facts  In  the  case, 
as  follows:  Baker  testified  that  before  the 
time  of  the  sale  he  informed  Eldridge  that 
he  was  not  a  mining  man  himself;  that  what 
Information  he  had  concerning  this  property 
he  had  obtained  from  others,  and  ttiat  he 
informed  Eldridge  of  this,  and  told  him  that 
the  estimated  amounts  of  ore  on  the  dump 
and  in  the  mine 'were  all  taken  from  the  re- 
ports of  the  experts  who  bad  examined  the 
property;  that  he  believed  the  report  to  be 
cnrect  and  that  Eldridge  saw  and  read 
these  reports;  that  he  was  not  asked  con- 
cerning commissions,  and  made  no  statements 
ooncemlng  the  same;  that  he  stated  that  the 
net  proceeds  of  the  sales  of  stock  were  to 
be  used  In  the  mine.  He  also  testified  that 
at  the  time  of  the  purchase  of  the  sto<^  he 
had  an  agreement  with  Eldridge  that  the 
money  should  be  held  until  Eldridge  could 
exambae  the  proiierty,  and  If,  after  such  ex- 
amlnatiott,  he  was  not  satisfied,  the  money 
should  be  returned  to  him;  that  when  Eld- 
ridge came  to  Bossburg  he  still  held  the 
money,  and  after  Eldridge  iroked  over  the 
mine  he  offered  to  buy  back  Eldridge'a  stock, 
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but  Eldridge  declined,  stating  he  was  satis- 
fied. B&ker  also  testified  that  he  offered  Eld- 
ridge at  that  time  $1,000  for  an  (H)tlon  on 
his  stock  for  six  months  at  $1  a  share,  and 
that  Eldridge  refused  to  accept  the  offer. 
Baker  also  testified  that  both  Chamberlain 
and  Ehlers  were  iMTOkers  in  his  employ,  and 
that  Eldridge  knew  Mr.  Chamberlain's  busi- 
ness. Eldridge  denied  all  these  statements. 
No  evidence  was  given  by  Baker  aa  to  wheth- 
er Eldridge  knew  that  Ehlers  was  also  act- 
ing as  a  broker  In  the  transaction.  It  clears 
ly  appears  from  all  the  evidence  in  the  rec- 
ord that  there  was  no  actual,  tntentlMial 
fraud  practiced  by  Baker;  but  on  the  oth» 
hand,  the  evidence  ccmcluslvely  shows  that, 
BO  far  as  the  transaction  of  the  sale  of  the 
stock  to  Eldridge  was  concerned,  Baker  ac- 
tually believed,  and  had  reason  to  believe, 
that  all  the  representations  made  to  Eldridge 
were  absolutely  true,  with  the  exception  of 
the  fact  that  Chamberlain  and  Ehlers  were 
actual,  bona  fide  purchasers  of  26,000  aiiares 
of  stock  for  $6,000  cash,  each.  The  evldoice 
of  this  fact  is  found  only  In  tiie  testimony 
of  Mr.  Eldridge,  whose  d^csltion  was  taken 
some  two  months  after  that  of  Mr.  Baker. 
At  the  time  Baker's  deposition  was  tak«i 
in  California,  this  fact  was  not  In  issue, 
and  not  alleged  as  ground  of  rescission  of  the 
contract  'Baker  was  not  asked  concerning  It 
and  gave  no  evidence  upon  this  questlcAi. 
The  testimony  of  Eldridge  is  to  the  eAect 
that  befwe  the  purchase  of  the  40,000  shares 
of  sto4^  he  asked  Eblers  If  be  had  purchased 
stock,  and  Ehlers  stated  he  had  and  that 
be  paid  $6,000  therefor.  He  further  testifies 
that  at  the  conversatitm  with  Baker  at  his 
home  in  New  Whatcom,  Baker  told  him  that 
Ehlers  paid  nothing  for  the  stock,  and  this 
was  the  first  knowledge  he  bad  of  that  fact 
At  the  trial,  plaintiff  asked  the  court  for 
leave  to  amend  the  complaint  by  Inserting 
an  allegation  of  fraud  upon  this  ground; 
and,  over  the  objection  ot  the  dtfendant  the 
.court  after  denying  the  request  for  a  con- 
tinuance so  as  to  give  defendant  an  oppor- 
tunity to  meet  this  allegatlw,  permitted  the 
amendmeut  and  made  a  finding  thereon. 
Under  tiiese  circumstances,  the  court  should 
have  denied  the  application  to  amend,  or 
should  have  granted  the  continuance  request- 
ed. We  are  satisfied  from  the  record  that 
whatever  fraudulent  representations  there 
were.  If  any,  Mndlog  upon  the  company,  the. 
undisputed  evidence  In  the  case  shows  a  sub- 
sequent ratification  by  the  plaintiff,  which 
prevents,  In  this  case,  a  rescission  of  the  pur- 
chase of  the  stock.  After  the  purchase  of 
the  stodc  ttie  plaintiff  visited  the  mine,  on 
December  22,  180S,  and  saw  the  condition  of 
the  mine,  and  the  mill  In  the  coarse  of  con- 
stmctlon.  At  that  time,  it  is  true,  the  dumps 
were  covered  with  snow,  and  he  had  no  op- 
portunity to  Inspect  them.  At  this  time,  aft- 
er seeing  the  general  condition  of  things,  he 
purchased  2,000  shares  for  a  friend  with 
whom  he  had  agreed  to  sell  2,000  shares  of 
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his  own  40,000,  so  tbat  his  40,000  mi^t  re- 
main Intact  The  effect  of  this  purchase  was 
2,000  shares  for  himself.  He  also  telegi-aph- 
ed  another  friend  as  follows:  "Young  Amer- 
ica mine  better  than  reported.  Delighted 
with  conditions."  He  visited  the  mine  in 
June  of  the  year  following,  when  there  was 
no  snow  on  the  dumps  or  about  the  mine, 
and  after  the  time  when  dividends  should 
have  been  paid,  and  at  this  time  had  ample 
opportunity  to  satisfy  himself  of  all  the  con- 
ditions of  the  property  and  of  the  standing 
and  condition  of  the  company,  and  must  hare 
known  both  at  this  time  and  on  the  former 
visit  that  the  representations  that  the  mine 
would  pay  dividends  was  merely  the  expres- 
sion of  an  opinion  of  Mr.  Baker.  At  this 
time,  when  the  machinery  was  not  working 
well,  and  all  were  disappointed  with  the  re- 
sults accomplished,  and  after  Information 
that  the  dumps  were  a  "dream,"  and  the  ore 
therein  had  proven  unprofitable,  the  plaintiff 
negotiated  with  Baker  for  a  controlling  In- 
terest, and  was  refused.  He  made  no  men- 
tion of  a  disaffirmance,  but  his  acts  were 
still  of  couarmatlon.  Subsequently,  in  J'uly, 
at  Baker's  home  in  New  Whatcom,  after  Ba- 
ker had  Informed  him  that  Ehlers  had  paid 
nothing  for  his  stock,  he  stated  that  the 
mine  had  not  come  up  to  expectation,  had 
not  paid  a  dividend,  that  he  ought  to  have 
his  money  back,  but  that  he  would  not  bother 
Baker;  and  even  after  this  conversation.  In 
Seattle  and  In  San  Francisco,  he  and  Baker 
discussed  the  best  means  of  extracting  the 
zinc  from  the  lead,  and  examined  machinery 
with  this  end  in  view.  It  seems  from  these 
circumstances  that  these  acts  of  Eldridge, 
after  knowledge  of  all  the  facts,  clearly  show 
a  ratification.  While  there  was  probably  In 
his  mind  a  consdousness  tbat  the  Investment 
could  not  turn  out  as  he  bad  believed  it 
would,  he  was  still  relying  upon  the  Invest- 
ment, with  the  intentiou  of  making  the  most 
of  It  Tliese  circumstances  certainly  do  not 
make  It  dear  that  it  was  the  discovery  of 
fraud,  and  not  the  failure  of  the  enterprise, 
which  impelled  him  to  seek  a  rescission  of 
■  his  contract  After  the  enterprise  had  prac- 
tically failed,  and  all  the  parUes  realized  that 
the  success  of  the  undertaking  was  at  least 
doubtful,  and  all  the  facts  were  known  to 
him,  and  after  he  had  been  refused  a  con- 
trolling interest  In  it,  he  was  stlU  negotiating 
for  machinery  which  might  make  it  a  suc- 
cess. These  are  not  the  actions  of  the  ordi- 
narily careful  business  man,  who  has  been 
defrauded  and  knows  it  but  are  the  actions 
of  one  who  is  unsuccessful  In  an  enterprise, 
and  siiow  almost  conclusively  tbat  the  fail- 
ure of  the  raiterprlse  impels  him  to  seek  a 
rescission,  and  not  the  fraud.  If  there  was 
any  fraud.  In  the  case  of  Grymes  v.  San- 
ders, reported  in  93  U.  S.,  at  page  55,  23  L. 
Bd.  708,  the  court  says:  "A  mistake  as  to 
a  matter  of  fact  to  wan-ant  relief  in  equity, 
must  be  material;  and  the  fact  must  be  such 
tbat  it  animated  and  controlled  the  conduct 
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of  the  party.  It  must  go  to  the  essence  ol 
the  object  In  view,  and  not  be  merely  inci- 
dental. The  court  must  be  satisfied  that  bat 
for  the  mistake  tlie  complainant  w.uld  nci 
have  asgiumed  the  oI>llgatlon  from  which  he 
seeks  to  be  relieved,"— citing  Kerr,  Fraud  k 
M.  p.  408:  Trigg  T.  Read,  5  Humph.  529. 
42  Am.  Dec.  447;  Jennings  v.  Broughton,  17 
Beav.  234;  Thompson  v.  Jackson,  3  Rand. 
507,  15  Am.  Dec.  721;  Harrod  s  Heh-  v. 
Cowan,  Hardin,  543;  HIU  v.  Bush,  19  Ark. 
522;  Juzan  v.  Toulmln,  9  Ala.  602,  44  Am. 
Dec.  448.  "Where  a  party  desires  to  rescind 
upon  the  ground  of  mistake  or  fraud,  be 
must,  upon  the  discovery  of  the  facts,  at 
once  announce  his  purpose,  and  adhere  to  IL 
If  he  be  silent  and  continue  to  treat  the 
property  as  his  own,  he  will  be  held  to  have 
waived  the  objection,  aud  will  be  conclu- 
sively bound  by  the  contract  as  If  the  mis- 
take or  fraud  had  not  occurred.  He  Is  not 
permitted  to  Itlay  fast  and  loose.  Delay  and 
vacillation  are  fatal  to  the  right  which  bad 
before  subsisted.  These  remarks  are  peoil- 
larly  applicable  to  speculative  property  like 
that  here  In  question,  which  Is  liable  to  large 
and  constant  fluctuation^  In  value,"— citing 
Thomas  v.  Bartow,  48  N.  Y.  200;  Flint  v. 
Woodin,  9  Hare,  622;  Jennings  v.  Brougbton, 
5  De  Gex,  M.  &  G.  139;  Lloyd  v.  Brewster, 
4  Paige,  537,  27  Am.  Dec.  88;  Ralbwid  Co: 
V.  Row,  24  Wend.  74,  35  Am.  Dec.  598; 
MlntiUTi  V.  Main,  7  N.  Y.  220;  7  Rob.  Free, 
p.  432,  c.  25.  $  2;  Campbell  v.  Flemhig,  1 
Adol.  &  E.  41;  Sudg.  Vend.  {14th  Ed.)  335; 
Diman  v.  Railroad  Co.,  5  B.  I,  130.  In  Bige- 
low.  Frauds,  It  Is  'said  at  page  434:  "For 
the  party  to  treat  tlie  contract  as  if  still 
binding,  after  be  has  discovered  that  he  was 
drawn  into  It  by  fraud,  will  ordinarily  have 
the  effect  to  waive  the  right  to  treat  It  as 
invalid."  At  page  416  it  is  said:  "The  de- 
frauded party,  to  a  contract  has  but  one  elec- 
tion to  rescind  the  same.  If  he  once  deter 
mine  his  election.  It  is  determined  forever. 
Hence  if  it  be  shown  that  he  has  at  any  time 
after  knowledge  of  the  fraud,  either  by  ex- 
pcess  words  or  by  unequivocal  acts,  affirmed 
the  contract  his  election  is  IrrevocaWe." 
To  the  same  effect  see  Kerr,  Fraud  &  M. 
p.  298  et  seq.;  2  Pars.  Cont  (8th  Ed.)  p. 
906,  p.  "781  et  seq.;  2  Pom.  Eq.  Jur.  (2d  Ed.) 
I  964;  2  Add.  Cont  i.\bbott  &  Wood)  p.  776^ 
p.  •1178  et  seq.  This  rule  Is  based  upon 
sound  principles,  aud  is  peculiarly  applicaWe 
In  this  case.  Before  the  sale  had  been  coo- 
summated,  Eldridge  says,  he  was  willing  to 
Invest  $15,000  In  the  property  if  he  conJd 
have  the  .beneflt  of  his  own  eyesight— If  be 
could  go  there  and  look  at  It;  and  a  veiy 
few  days  thereafter  he  did  go  and  look  at 
It  and  expressed  himself  as  satlsfled.  If  Ik 
had  waited  until  that  tlm^  before  he  pur- 
chased the  stock,  and  then  had  purchased 
?15,000  worth  of  stock  at  25  cents  per  share, 
be  certainly  could  not  have  rescinded  his  con- 
tract Development  Co.  v.  Silva,  125  C.  S. 
247,  8  Sup.  Ct  881,  31  L.  Ed,  078.   At  tbat 
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time  1m  aaw  the  condition  of  the  machinery, 
and  rnnvt  bare  known  that  the  ore  In  the 
mine,  estimated  at  from  25.000  to  30.000 
cnblc  yards,  was  but  an  expression  of  opin- 
ion, and  also  that  the  dividends  must,  of 
necesslt;,  depend  upon  the  operation  of  the 
mllL  There  was  no  Indication  of  dissatis- 
faction or  of  a  rescission  of  his  contract. 
And  later,  after  he  was  In  possession  of  all 
the  facts,  he  is  treaUog  the  property  as  bis 
own.  His  acts  from  the  time  be  flnt  saw 
the  property  until  this  action  was  broti£ht 
were  acts  of  ratlQcatioo.  The  fact  that  the 
Investment  proved  a  failure,  and  did  not  real- 
ize to  blm  the  large  profits  he  expected.  Is 
DO  ground  for  relief,  after  the  money  has  all 
been  spent  upon  the  property.  There  Is  no 
evidence  In  the  case  that  the  company,  or 
the  agent  who  made  the  representations, 
knew  that  they  were  false  at  tiie  time  they 
were  made;  and  the  only  evidence  In  support 
of  this  fact  Is  tliat  the  representations  af  ter^ 
wards  proved  to  be  incorrect,  and  for  that 
reason  false.  "The  law  raises  no  presimip- 
tlon  of  knowledge  or  falsity  from  the  single 
fact,  per  se.  that  the  reixresentatlon  was 
false."  Development  Ca  v.  SUva.  supra.  On 
ttie  other  hand,  the  evldoice  Is  very  strong 
that  Baker  believed  all  the  representations  to 
be  true.  He  devoted  bis  time,  without  pay, 
and  his  private  means,  to  the  success  of 
the  enterprise,  and,  after  he  was  severely  in- 
jured, refused  to  ^irt  with  the  omtrol  of « the 
property. 

There  are  many  other  questions  presented 
by  both  appellant  and  respondent,  but  this 
Tlew  of  the  case  makes  the  eondderatlon  (tf 
other  qoestlona  unnecessary. 

The  cause  will  be  reversed,  with  Instruc- 
tions to  the  lower  court  to  dismiss  the  same. 

REAYIS.  O.  J.,  and  DUNBAR.  HADLET. 
FULLERTON.  WHITE,  and  ANDERS,  JJ.. 
concur. 
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BCHtnvrHEIS  V.  NASH  et  al.» 

(Snpreme  Court  of  Washington.   Jan.  9.  1902.) 

ATTORNBT  AND  CUBNT— SUBSTITUTION  OP 
ATTORNBTT— 8TATUTBS-PR0CEDURBI-OVARD- 
lANS  —  CONTRACTS  WITH  ATTORNSY  —  AU< 
THORITY. 

1.  2  Ballinger's  Ann.  Codes  &  St.  I  47C0,  pro- 
vides that  an  attorney  may  be  chnnsed  at  any 
time  before  final  judgment,  on  the  order  of  the 
coart,  on  the  application  of  a  client,  or  for 
other  saffldent  eaoae,  on  payment  of  bis  <Aar^ 
ges.  A  guardian  moved  for  the  removal  of  an 
attorney,  and  the  substltntiou  of  another,  on 
the  ground  that  he  had  attempted  to  supplant 
her  as  guardian,  and  had  failed  to  aoconnt  for 
money  collected.  The  motion  was  denied,  and 
■nbseqnently  she  filed  a  petkJon  stating  the 
same  matters,  and  also  that  the  attorn^  had 
been  fully  paid  for  bis  services,  and  praying 
that  another  be  substituted.  B^d,  that  on  the 
second  application  It  was  proper  to  refune  to 
reconsider  the  question  of  bad  faith  considered 
on  the  first  application,  and  to  merely  deter* 
mine  whether  the  attorney  had  been  fully  com- 
pensated. 

2.  Ko  special  method  of  notice  la  required 
*  H«faMrliig  dnlad  Joouary  1^  UQt. 


In  order  to  give  court  Jurisdiction  of  such 
Hon.  BO  long  as  a  reasonable  notice  is  given. 

S.  2  BoUinger'a  Ann.  Oodea  ft  St.  {  $105.  an- 
thorisee  a  guar^an  to  ctrilect  all  debts  due  the 
ward,  and  to  appear  for  and  defend  all  suits 
against  the  ward:  and  section  0402  enacts  that 
guardians,  by  virtue  of  their  office,  shall  prose- 
cute and  defend  for  their  wards.  Seld  that, 
on  a  motion  by  a  guardian  for  the  substitution 
of  an  attorney  under  2  BsUinger's  Ann.  Codes 
&  St.  S  476U,  It  was  error  for  the  court,  in  de- 
termining whether  the  attorney  had  been  com- 
pensated, to  refuse  to  consider  a  contract  be- 
tween the  guardian  and  the  attorney,  and  to 
compensate  the  attorney  by  the  rule  of  quan- 
tum meruit;  the  guardian  navlng  authority  to 
make  such  a  oootract. 

Appeal  from  sup^lor  court  Spokane  coun- 
ty; J.  P.  Houser,  Judge. 

Proceedings  by  Martha  Schnltbels,  as 
guardian  of  Arthur  Kometsky,  against  I*.  B. 
^'ash  and  another,  to  substitute  others  In 
place  of  defendants  as  attorney  From  an 
order  grautlug  the  petition,  Oefen^nta  ap-  . 
peat  Reversed. 

Crow  &  Williams,  R.  E.  Forterfleld.  and 
James  Dawson,  fw  appdlanti.  David  Hov 
man,  for  respondent. 

MOU^T.  J.  Martha  Scbulthcia  was  ap- 
pointed general  guardian  of  her  Infant  son. 
Arthur  Kometsky,  by  the  superior  court  of 
Lincoln  county,  and  qualified  as  such  guard- 
Ian.  On  the  23d  day  of  February,  1897, 
she  entered  Into  a  written  contract  with 
Nash  &  Nash,  attorneys  at  law,  as  follows: 
*^morandum  of  contract  made  and  entei^ 
ed  Into  this  23d  day  of  February,  1897.  by 
and  between  Nash  and  Nash,  parties  of  the 
first  part,  and  Martha  Schulthels.  as  the 
mother  and  guardian  of  Arthur  Kometsky. 
and  for  his  use  and  benefit  who  Is  the  child 
of  Rudolph  Gorkow,  deceased,  lately  a  brew- 
er of  the  city  of  Spokane,  state  of  Wasbing- 
ton,  wltnesseth,  that  whereas,  the  said  Ru- 
dolph Gorkow  was  the  father  of  my  sou, 
Arthur  Kometsky.  now  aged  six  years,  and 
that  the  said  child  Is  Illegitimate,  not  having 
been  bom  in  wedlock;  and  whereas,  the  said 
Rudolph  Qorkow  at  all  times  recognized  said 
child  as  his  son,  and  also  recognized  him  be- 
fore competent  witnesses;  and  whereas,  the 
said  Rudoph  Gorkow  died  leaving  a  will, 
and  In  said  will  made  no  reasonable  provi- 
sion for  the  said  child;  and  whereas,  the 
said  Arthur  Kometsky  la  the  only  heir  of 
said  Rudolph  Gorkow*  thereby  having  title 
to  all  of  his  property;  and  wh»eas,  I,  the 
said  Martha  Scbulthels.  mother  of  said 
child,  am  anxious  to  coiftest  said  will  for 
and  on  behalf  of  said  child,  and  secure  to 
him  all  the  rights  In  said  property  as  the 
sole  heir  of  said  Rud<dph  Gorkow,  deceased; 
and  wbereas,  I  am  nnaUe  to  fumfsh  the 
necessary  funds  and  fees  for  legal  advice 
and  services,  and  am  yet  desirous  of  enga- 
ging the  services  of  the  Ann  of  Nash  ft  Nash, 
attorneys  as  aforesaid,  for  the  purpose  above 
mentioned:  Now,  therefore.  In  consideration 
of  said  Nash  and  Nash  agreeing  to  undertake 
and  to  contest  said  will,  and  to  do  all  thlnfs 
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necessary  to  secure  vnto  the  said  child,  Ar- 
thur Kometsky,  aforesaid,  all  his  rlfhta  and 
property  by  Thine  of  his  being  the  sole  heir 
of  said  Gorkow,  deceased,  I  agree  to  pay 
said  Xash  and  Nash  for  such  services  one- 
half  oC  all  snch  money,  property,  and  effects 
as  they  may  secure  out  of  said  estate  of  said 
Rudolph  Gtorkow,  deceased,  either  by  snlt 
or  otbw  manner,  aftor  paying  aU  expenses 
for  litigation,  and  this  shall  be  in  full  com- 
pmsatlon  for  services  rendered  by  said  Nash 
and  Xash  herein,  after  I  have  advanced  to 
.  said  Nash  and  Nash  all  costs  Incurred  In  said 
litigation;  that  I,  Martha  Eometsky,  now 
Martha  Schulth^,  tiie  mother  of  Arthur 
Kometsky,  have  no  means  of  engaging 
connsd  or  attorneys  for  the  purpose  of  liti- 
gating tills  claim;  therefore  this  consldera- 
tioa  Is  ccmtlngent  upon  their  gaining  any- 
thing outside  of  actual  costs  incnrred,  sucb 
costs  being  payable  by  me  to  said  Nash  and 
Nash.  In  witness  whereof,  we  have  hereun- 
to set  our  hands  and  seals  the  year  and  day 
first  above  written.  Xash  and  Nash.  [Seal.] 
MarOta  Sctaulthels,  as  guardian  of  Arthur 
Eometsky.  [Seal.]  Jos.  Schulthels.  Sign- 
ed, sealed,  and  dellvavd  In  presence  of  Paul 
C.  DOTmltzer."  Thereafter  Xash  A  Nash 
brought  an  action  against  the  estate  of  Ru- 
dolph Gwkow,  deceased,  which  was  conduct- 
ed through  the  superior  and  supreme  courts, 
and  the  rights  of  said  minor  In  said  ^tate 
were  estaMIshed.  In  re  Qorkow*s  Estate, 
20  Wash.  563,  66  Fac.  88S.  Thereafter,  and 
b^ore  final  settiement  of  the  estate  of  Ru- 
dolph Gorkow,  deceased,  In  which  the  said 
firm  of  Xash  &  Nash  were  appeuing  as  at- 
torneys for  Martha  Schultheis  as  guardian 
of  the  said  child,  Martha  Sdiulth^s,  as  such 
guardian,  on  January  23, 1900,  filed  a  motion 
In  the  superior  court  of  Spokane  county  In 
the  Mtate  of  Rudolph  Gorkow,'  deceased, 
asking  the  court  to  remove  Xash  &  Xash  as 
attorneys  of  record,  and  to  substitute  in 
their  stead  Herman  &  Kleber,  attorneys. 
This  motion  was  based  upon  an  affidavit  of 
Martha  Schulthels  charging  Nash  &  Xash 
with  attempting  to  supplant  her  as  guardian 
of  her  ward,  and  of  having  wrongfully  ob- 
tained an  Older  of  the  court  appointing  an- 
other guardian  In  her  stead,  and  also  with 
misrepresenting  to  her  the  amount  of  mon- 
ey collected  by  them  from  said  estate,  and 
falling  to  account  therefor.  This  motion 
came  on  for  hearing,  and  was  by  the  court 
denied.  8ubsequ«itly,  on  Marcb  7,  1900, 
Martha  Schulthels,  as  guardian,  etc.,  filed 
a  petition  In  the  same  court  and  cause  al- 
leging the  same  matters  contained  in  the 
affidavit  above  named,  and  also  that  said 
Xash  &  Xash  have  been  fully  paid  for  all 
their  senices  as  attorneys  for  the  petition- 
er, and  have  appropriated  to  their  own  use 
8ome  ¥1,300  over  and  above  the  fees  due 
the^l,  which  sum  they  neglect  and  refuse  to 
account  for.  The  petition  prayed  that  cita- 
tion Issue,  requiring  Xash  &  Xash  to  appear 
and  answer  the  petition,  and  also  that  the 


court  adjudge  that  aroefiants  hare  been  fol- 
ly paid,  and  that.  If  not  fully  paid,  the  court 
make  an  (wdw  tiiat  the  payment  be  made 
out  of  the  estate  at  Rudolph  Gorkow,  de- 
ceased, and  also  that  tiie  court  make  an  or 
der  directing  Xash  &  Nash  to  pay  to  the 
guardian  the  sum  of  f 1,800,  and  also  nuke 
an  order  substituting  Herman  ft  Kleber  u 
attorneys  for  said  guardian.  Instead  ot  Xath 
&  Xash,  and  for  other  relief.  Nash  ft  XaA 
ther&Ater  ai^teared  and  moved  the  court  to 
qua^  the  citation  and  stiike  the  petition 
from  tiie  files,  because  the  court  was  with- 
out Jurisdlctlwi,  and  because  the  controversy 
had  previously  been  adjudicated  and  deto^ 
mined  by  the  court  This  motion  was  denied 
by  the  court,  and  Nash  ft  Xash  glv«  untQ 
2  o'dock  In  the  aftemeon  ot  the  same  day 
to  file  an  answer.  No  written  answer  wis 
filed  to  tihe  said  petition.  Nash  ft  Nash  ap- 
peared and  orally  claimed  ^10,000  still  doe 
them  from  the  petitioner  as  fees  xmAer  tbe 
said  contract  Thereupon  tibe  cause  proceed- 
ed to  trial,  over  the  objectitm  of  counsd  fw 
Nash  &  Nash,  on  the  question  of  the  value 
of  the  legal  services  rendered.  Tbe  court 
at  this  trial  very  properly  refused  to  enter 
In^  a  reconslderatim  of  the  matters  heard 
in  the  first  motion  to  remove  Nash  ft  Xash 
as  attorneys  of  record  uptm  the  ground  of 
bad  faith  alleged  therein,  but  proceeded  to 
detmnlne  whether  Nash  &  Nash  had  been 
fully  paid  for  their  services;  and  evidence 
was  heard  as  to  the  amount  collected  by 
them,  and  as  to  the  reasonable  value  of  tiie 
services  rendered.  Counsel  for  Nash  ft  Nash 
during  the  trial  (tfered  In  evidence  the  ««• 
tract  above  referred  to.  This  evidence  was 
rejected  by  the  court  for  the  reason,  as  stat- 
ed by  the  Judge  at  the  time,  that  the  rights 
of  tbe  parties  under  the  contract  were  not 
proper  to  be  consldwed  in  this  proceeding. 
Upon  the  evidence  Introduced,  the  court 
found  that  Nash  ft  Xash  had  been  fully  paid 
for  tiie  reasonable  value  of  the  services  ren* 
dered;  that  they  had  In  thdr  possesdon  II,- 
300,  belonging  to  the  estate  of  the  minor 
ward.  In  excess  of  fees  due;  and  made  an 
order  removing  Xash  ft  Xash  as  atiomejv 
for  the  estate  of  said  ward,  and  substitutiiv 
Hwman  ft  Kleber  as  attorneys  of  record  In 
said  estate,  and  requiring  the  payment  of 
this  $1,300  to  the  guardian.  Appeal  Is  taka 
to  this  court  from  these  orders. 

Section  4709,  2  BalUngefs  Ann.  Codes 
ft  St,  provides  as  follows:  "Hie  att«n«r 
In  an  action  or  special  proceeding  may  be 
changed  at  any  time  before  Judgment  or  final 
determination  as  follows:   *  (2)  Up- 

on the  order  of  the  court,  or  a  Judge  thereof, 
on  the  a^Ucatlon  of  the  client,  or  for  other 
sufficient  cause;  but  no  sudi  change  can  be 
made  until  the.  charges  of  sifch  attorney  hare 
been  paid  by  the  party  asking  such  change 
to  be  made."  Under  .this  proviskui  (tf  tbe 
stotute  it  Is  clear  that  the  court  may  re- 
move an  attorney  In  a  cause,  and  sobstftute 
another,  at  any  time  before  final  Judgment 
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upon  application  of  the  dl«nt  to  the  conrt 
tberefw.  j^vlded  tbe  charges  <A  such  at- 
tonier  hare  been  flrst  paid.  Tbe  court  may. 
toe  canse, '  also  make  mich  order.  In  this 
case  tlie  lower  court  ^oceeded  upon  the  the- 
ory that  there  waa  no  canae  shown  in  the 
potion,  but  that  the  client  was  ^titled  to 
the  removal,  as  a  matter  of  course  If  the 
charges  of  the  attorney  had  been  paid  as  al- 
leged; and  this  waa  the  imly  Issue  before 
the  coort  No  special  metbod  of  notice  Is 
required  In  ordw  to  gire  the  conrt  Jurisdic- 
tion ot  matters  of  tbls  kind.  "As  a  general 
rale,  It  would  seem  that  a  motion  is  the 
proper  form  of  application  for  a  subatitatlon 
of  attorneys."  20  Enc.  PI.  A  Prac.  p.  1014. 
Tbe  notice  In  this  case  was  issued  by  cita- 
tkin.  There  can  be  no  valid  objection  to  this 
form  of  notice.  The  attorney  was  entitled  to 
reasonable  notice  of  the  appUcatloD.  Wheth- 
er It  was  the  torm  here  adc^ted,  or  some 
other,  is  Immaterial,  so  long  as  reasonable 
notice  waa  given. 

2.  At  tiie  trial  the  court  declined  to  re- 
ceive the  contract  In  evidence  upon  the 
ground  stated  that  tbe  contract  was  not  prop- 
w  to  be  considered  in  this  proceeding.  If 
the  court  had  jurisdiction  to  determine  the 
amount  of  compensation  due  tbe  attorney,  it 
certainly  had  authority  to  consider  all  the 
evidence  necessary  to  determine  such  com- 
pensation. The  statute  above  quoted  gives 
the  court  power  to  remove  the  attorney  from 
the  probate  proceeding  before  final  determi- 
nation, on  the  application  of  tbe  client  and 
limits  this  authority  only  by  the  provision 
that  the  charges  of  the  attorney  shall  first 
be  paid.  Tbe  court  proceeded  in  tbls  case  to 
determine  what,  If  anything,  was  due  from 
tbe  client  to  the  attorneys.  Evidence  was  of- 
fered and  received  as  to  the  reasonable  value 
of  the  services^  and  of  the  amount  collected 
by  the  attorneys.  If  the  court  had  jurisdic- 
tion to  determine  this  question  by  Inquiring 
Into  tbe  reasonable  value  of  the  services,  no 
good  reason  can  be  urged  why  the  court 
should  not  determine  the  amount  of  fees  due 
under  the  contract,  if  any  existed.  If  the 
contract  offered  In  evidence  was  a  valid  con- 
tract, as  between  the  attorney  and  the  client, 
in  relation  to  the  amount  of  fees  to  be  paid 
and  received,  certainly  tbe  court  could  not 
disregard  that  contract,  and  reward  tbe  at- 
torneys by  tbe  rule  of  quantum  meruit,  and 
also  leave  the  question  of  compensation  un- 
der the  contract  to  be  determined  in  another 
action.  A  number  of  authorities  are  cited 
h«%.ta  the  effect  that  a  guardian  cannot  by 
bis  general  contract  bind  the  estate  of  his 
ward,  as  follows:  Schouler,  Dom.  Bel.  (4th 
Ed.)  i  344;  In  re  Flion,  31  N.  J.  Kq.  G40: 
Beading  v.  Wilson,  38  N.  J.  Eq.  446;  Rollins 
V.  Marsh,  128  Mass.  116;  Oole  v.  Superior 
Court,  63  Oat  80,  4»  Am.  Rep.  73.  These 
authorities,  however,  hold  that  tbe  guardian 
li  nevertheless  personally  liable.  They  do 
not  seem  to  us  to  be  In  point  upon  the  ques* 
tlm  presented  here.  Martha  Schulttaeis  waa 


the  mother.  She  waa  also  appointed  general 
guardian  of  her  ward  by  the  superior,  court 
ot  Uncoln  county,  and  as  such  guardian  she 
Is  authorized  by  law,  and  It  Is  made  her  duty, 
"to  manage  the  estate  fctr  the  best  interests 
of  her  ward";  "to  pay  all  just  debts  due 
frcHu  such  ward  out  of  the  estate  In  his  handd 
and  to  collect  all  debts  due  such  ward,  and 
In  case  of  doubtful  debts  to  compound  the 
same  and  to  appear  for  and  defend  or  cause 
to  be  defended  all  suits  against  such  ward;" 
Section  6405,  2  Balllnger'a  Ann.  Codes  &  St. 
"Guardians,  by  virtue  of  their  office  as  such, 
shall  be  allowed  to  prosecute  and  defend  for 
their  warda"  Section  6402,  2  Ballli^er's 
Ann.  Codes  &  St.  Tlie  power  to  prosecute 
and  defend  suits  fairly  includes  tbe  power  to 
make  such  reasonable  contracts  in  regard 
thereto  as  may  be  necessary  to  conduct  or 
defend  the  same,  and  includes  the  power  to 
em[doy  attorneys  therein.  There  la  nothing 
on  the  face  of  the  contract  in  questlcm  to 
show  that  it  is  imreasonable,  or  that  any 
fraud  or  undue  advantage  was  exercised  in 
obtaining  the  same.  In  the  case  of  Taylor  v. 
Bemlas,  UO  U.  8.  42.  3  Sup.  Ot.  441,  28  L.  Ed. 
64,  where  the  validity  of  a  contract  arose  up- 
on an  agreement  similar  to  the  one  In  ques- 
tion here,  the  rule  is  laid  down  that  while 
contracts  for  contingent  fees  are  attended 
with  BusplciMi,  they  are  not  void,  "and  where 
It  can  be  shown  that  they  are  obtained  fr<»n 
the  suitor  by  any  undue  influence  of  the  at- 
torney over  the  client,  or  by  any  fraud  or  im- 
poi^tion,  or  that  the  compensation  Is  clearly 
excessive,  so  as  to  amount  to  extortion,  the 
court  will,  In  a  proper  case,  protect  the  party 
aggrieved."  In  Re  Hynes,  105  N.  Y.  560,  12 
N.  E.  60,  wh^e  a  contact  was  entered  Into 
by  the  general  guardian  of  two  minor  chil- 
dren where;in  the  guardian  contracted  for 
herself  and  the  children  and  agreed  to  pay  to 
tbe  attorney  a  sum  of  money  equal  to  one- 
third  of  the  value  of  all  property  recovered 
and  restored  to  said. guardian  and  her  chil- 
dren, the  court  said:  "There  can  be  no  doubt 
of  the  authority  of  a  guardian  In  socage  to 
make  a  contract  such  as  this.  •  ♦  *  The 
right  to  tb%  possession  of  tbe  real  estate  of 
the  ward  carries  with  it  a  corresponding 
duty  to  obtain  such  possession,  and.  If  wrong- 
fully withheld,  the  guardian  should  sue  for 
It  In  Imposing  this  duty  upon  the  guardian, 
the  law  necessarily  gives  to  him  the  right  to 
employ  counsel,  and,  of  course,  to  make  a 
contract  for  bis  compensation."  See,  also, 
Jeffries  v.  Insurance  Co.,  110  D.  S.  305,  4 
Sup.  Ct  8,  28  L.  Ed.  156;  Weeks,  AttyS.  at 
Law,  S  350  et  seq.;  3  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  p.  440.  It  follows,  therefore,  since 
the  contract  appeared  valid  upon  its  face, 
and  since  tbe  parties  bad  power  to  make  It, 
the  court  below  could  not  disregard  it  and, 
in  violation  of  its  terms,  compoisate  the  at- 
torneys by  the  rule  of  quantum  meruit.  If 
they  were  entitled  to  be  paid  a  reasonable 
fee,  wbteb  had  been  agreed  upon,  that  fee 
should  be  determined  by  the  terms  of  tbe 
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contract  and  paid,  before  the  court,  In  the 
absence  of  a  showing  for  cause,  could  remove 
tbem  as  attomeyB  for  tbe  guardian.  Payette 
r.  Willis.  23  Wash.  290.  63  Pac.  254. 

The  cause  will  be  reversed,  and  remanded 
to  the  lower  court,  with  instructions  to  per- 
mit appellants  to  file  an  answer  to  the  peti- 
tion. If  they  desire  to  do  so.  and  thereupon 
to  determine  what  compensation  appellants 
are  entitled  to  under  the  contract:  and,  after 
deducting  the  amount  already  received,  re- 
quire the  payment  of  any  balance  due  the 
attorneys,  If  any  there  be;  or,  If  counsel 
have  received  more  than  the  court  shall  find 
they  are  entitled  to  nnder  the  contract,  that 
an  order  be  made  requiring  the  return  of  the 
excess  to  the  respondoit. 

REAVIS.  C.  J.,  and  FULLERTON,  AN- 
DERS. DUNBAR.  WHITE,  and  HADLEY, 
JJt  concur. 


<27  Wash.  £60) 

QUAKER  CITY  NAT.  BANK  OF  PHILA- 
DELPHIA T.  CITY  OF  TAOOUA  et  al. 
(Soimme  Court  of  Washington.     Jan.  10. 
1902.) 

TAXATION— MUNICIPAL  CORPORATION8-WAH- 
RANTS— VALIDITY— ORDINANCES— 
LIMITATIONS  OP  ACTIONS. 

1.  The  misappropriation  by  a  city  of  moneys 
belonging  to  a  special  fund  of  the  city  renders 
it  gonurally  liable  to  the  holders  of  warrantH 
drawn  ou  such  special  fund  to  the  amount  of 
the  money  so  misappropriated. 

2.  Pajpnient  by  a  city  of  warrants  drawn  on 
a  special  fnnd.  issued  subsequent  to  other 
warraiits  on  the  same  fund,  is,  if  the  effect  of 
the  payment  is  to  exhaust  the  fund  and  leave 
prior  warrants  unpaid,  a  misappropriatiou  of 
the  fund,  to  the  amount  so  paid. 

3.  Where  a  city  misappropriates  moneys  be- 
longing to  a  special  fimd,  mandamus  does  not 
He,  on  behalf  of  the  holder  of  the  warrants  on 
such  fund,  to  compel  the  city  to  pay  the  war- 
rants out  of  its  general  fund;  the  remedy  for 
such  misappropriation  being  an  action  for  dam- 
ages. 

4.  Where  a  city,  June  30,  1893,  misappro- 
priated moneys  belonging  to  a  special  fund, 
and  the  bolder  of  a  warrant  drawn  on  snch 
fund  broDght  maudamiis  to  compel  its  payment 
XoTeml)er  7.  1900,  if  the  application  be  treated 
as  nn  action  for  damages  the  sftne  is  barred 
by  Ballinger's  Ann.  Codes  &  St,  f  4S00,  siibd. 
2.  limiting  actions  for  injuries  to  the  peraon 
or  rights  of  another  to  three  years  from  the 
accrual  of  the  cause  of  action. 

5.  Where  a  city  misoppropriates  moneys  be- 
longing to  a  special  fuud  so  as  to  exhaust  the 
fnnd,  an  ordinance  subsequently  passed  creat- 
ine a  fimd  for  the  payment  of  outstanding  war- 
rants drawn  on  the  fnnd  is  not  ineffectual  as  a 
promiNc  which  is  a  mere  gratuity. 

6.  Where,  on  June  30,  1SQ3,  a  city  misappro- 
priated moneys  belonging  to  a  qiedal  fund  so 
as  to  exhaust  the  same,  and  proceedings  were 
commenced  by  mandamus,  November  7,  1000, 
to  compel  the  payment  of  an  amount  drawn  on 
such  siKH-ial  fund,  an  ordinance  having  been 
passed  in  September,  1900,  creatintr  a  fnnd  for 
the  payment  of  all  warrants  drawn  on  such 
fund,  the  proceedings  were  not  barred  by  lim- 
itation. 

Appeal  from  superior  court,  Pierce  coun- 
ty: J.  A.  Williamson,  Judge. 
Application  by  the  Quaker  City  National 


Bank  of  Philadelphia  for  mandamus  against 
the  city  of  TVcomn  and  another  to  eoiapel 
payment  of  a  warrant  Issued  by  the  city  to 
the  applicant.  From  a  judgment  sustaining 
a  demurrer  to  the  comidalDt,  the  applicant 
appeals.  Reversed. 

B.  R.  York,  for  appellant  WiUlam  P. 
Reyn(rid8  and  Emmett  K.  Parker,  for  re- 
spondents. 

FULLERTON,  J.  The  appeUant  Is  the 
holder  of  a  warrant  issued  by  th6  city  of 
Tacoma  dated  October  10.  1892,  and  payable 
out  of  a  special  street-Improvement  fund. 
In  this  proceeding  the  appellant  seeks  a  writ 
of  mandate  against  the  city  and  Its  treas- 
urer to  enforce  the  payment  of  the  warrant 
The  application  was  made  to  the  superior 
coiu*t  of  Pierce  county  on  November  7, 1900. 
In  Its  affidavit  filed  in  support  of  the  appli- 
cation, the  appellant  alleged.  In  effect,  that 
the  fund  upon  which  its  warrant  was  drawn 
was  insufficient  tn  amount  to  meet  all  of  the 
warrants  drawn  against  It;  that  the  city 
collected  the  entire  fund,  and  misappropri- 
ated a  part  of  it  by  paying  warrants  drawn 
against  It  which  were  subseqv«it  in  tine 
and  in  ttie  order  of  their  Issuance  to  the  ap- 
pellant's warrant,  thereby  exhausting  the 
fund,  leaving  the  appelhtnt's  warrant  unp^ 
In  part.  The  date  of  the  mtsapproprlatioii 
Is  alleged  to  be  June  30,  1803.  It  Is  further 
alleged  that  the  city  of  Tacoma,  by  ordi- 
nance duly  approved  on  September  21,  1900, 
created  a  fund  designated  as  the  "Street 
and  Sewer  Improvement  Deficiency  Fund.'* 
which  ordinance  contained,  among  others, 
the  foUowiug  provisions: 

"Sec.  2.  That  out  of  said  fund  shall  be 
paid  any  and  all  legal  warrants  heretofore 
Issued  by  the  city  of  Tacoma  for  the  im- 
provement of  any  street  or  alley,  and  f« 
the  construction  of  any  sewer,  which  said 
warrants  are  now  outstanding  and  unpaid, 
and  for  the  payment  of  which  no  proTlsloa 
has  heretofore  been  made;  and  all  1^1 
warrants  heretofore  issued  by  the  city  of 
Tacoma  for  the  Improvement  of  any  strret 
or  alley,  and  for  the  construction  of  any 
sewer,  which  said  warrants  are  in  eicw> 
of  the  assessment  rolls  against  whldi  th^ 
were  drawn,  and  which  said  assessment 
rolls  have  been  collected  In  full,  and  for  the 
payment  of  which  said  warrants  no  prorl- 
slon  has  heretofore  been  made. 

"Sec.  3.  That  after  the  deficiency  now  a- 
isting  In  the  interest  fund  to  the  amonnt  of 
3tS.5tS2M  shall  have  been  paid  Into  said 
fund,  the  balance  of  all  moneys  which  may 
hereafter  be  received  from  George  W.  BogP 
and  his  sureties,  and  from  J.  W.  McCauIey 
and  his  suretim,  and  from  the  banks  and 
their  sureties  In  which  said  Boggs  and  Mc- 
Canley  as  city  treasurers  have  heretofore  dfr 
posited  moneys  belonging  to  the  city  of  Ta- 
coma, shall  be  paid  by  the  city  treasnrtf 
upon  Its  receipt  into  said  street  and  sewer 
Improvement   deficiency    fund,   and  said 
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money,  or  so  mmb  thereof  as  may  be  needed, 
shall  lie  used  for  the  payment  of  warrants 
designated  In  section  2  of  this  ordinance." 

It  Is  then  aU^ped  that  the  cl^  has  on 
hand.  In  the  fund  created  by  the  ordinance, 
snffiplent  mon^  to  pay  the  balance  due  up- 
on the  appellant's  warrant,  which  Is  ap- 
pllcable  to  Its  payment,  and  that  It  has  In  Its 
general  fund  also  moneys  sufflclunt  to  pay 
the  warrant  To  the  application  the  re- 
spondents demurred  on  the  grounds  that 
snffldent  facts  were  not  stated  to  entltie  the 
apidilcant  to  any  relief,  and  that*  the  pro- 
ceeding had  not  been  Instituted  within  the 
time  limited  law.  The  demurrer  was 
sustained  by  the  trial  court,  whereupon  the 
appellant  refused  to  plead  further,  and  judg- 
ment of  dismissal  and  for  costs  followed. 

It  Is  the  settled  dodrine  of  this  court  that 
misappropriation  of  moneys  belonging  to  a 
special  fund  of  a  city  by  the  city  will  rendw 
it  gena«lly  llaUe  to  the  holders  of  war- 
rants drawn  upon  the  special  fund  tA  the 
amount  of  the  moneys  so  misappropriated, 
and  that  the  payments  of 'warrants  drawn 
upon-  a  spedal  fund,  issued  subsequent  in 
time  to  oQier  warrants  drawn  up<m  the  same 
fund,  is  such  a  mlsapproiu'latlon.  If  the  ef< 
feet  of  such'  payments  Is  to  exhaust  the 
fund  and  leave  prior  warrants  unpaid.  Pot- 
ter T.  City  of  New  Whatcom,  20  Wash.  880, 
56  Pac.  m.  72  Am.  St.  Bep.  135;  Nortb- 
WMtem  Lumhw  Co.  r.  City  of  Aberdeen,  22 
Wash.  4W,  60  Pac.  1115;  Potter  v.  City  of 
New  Whatcom  (Wash.)  65  Pac.  197;  Paring 
Oa  T.  Sternberg  (Wash.)  66  Pac.  121.  But 
it  Is  plain  that  a  city,  by  misappropriating 
moneys  belonging  to  a  special  fund,  does  not 
render  Itself  liable  to  pay  the  warrants 
drawn  upon  that  fund,  as  If  they  were  war- 
rants drawn  upon  Its  gen«al  fund.  In  oth- 
er words,  the  act  of  misappropriation  does 
not  make  such  special-fund  warrants  gen- 
eral-fund warrants  of  the  city.  The  city's 
liability  arises  from  Its  wrongful  act  and 
Is  measured  by  the  amount  of  the  fund  mis- 
appropriated. Thd  remedy  of  an  injured 
party  for  a  wrong  of  this  kind  would  tn^l- 
narlly  be  by  an  action  sounding  in  damages 
.for  tbe  Injury  sulfered,  judgment  for  which, 
when  recovered,  would  be  satisfied  by  the 
Issuance  to  the  judgment  creditor  of  a  gen- 
eral-fund warrant  In  the  amount  of  the  judg- 
mrat,  to  be  paid  by  the  city's  treasurer.  In 
the  order  of  Its  Issuance,  out  of  moneys 
coming  Into  Its  general  fund.  Unless,  there- 
fore, some  special  fact  is  alleged.  In  addition 
to  the  fact  of  mlsapprc^rlatlon,  showing  a 
liability  to  pay  out  of.  Its  general  fund,— 
Kuch,  for  sample,  as  the  appropriation  of 
the  mim^  from  the  special  1»  the  general 
fund,— mandamus  will  not  lie  to  compel  the 
city  or  Its  treasure  to  pay  this  class  of 
warrants  out  of  the  city's  general  fund.  In 
so  far,  then,  as  the  application  is  treated  as 
raektng  a  remedy  against  the  general  fund 
of  the  respondent  city,  the  judgment  of  the 
trial  court  can  rest  upon  the  first  ground 


stated  In  the  demurrer.  But  if  we  were  to 
treat  the  application  as  an  ordinary  action 
at  law  for  damages.  It  is  equally  clear  that 
the  judgment  must  be  sustained  on  the  sec- 
ond ground  stated.  The  wrong  which  gave 
rise  to  a  cause  of  action  against  the  city  Is 
alleged  to  hare  been  committed  In  June, 
1893.  This  action,  as  we  bare  said,  was 
commenced  on  November  7, 1900.  XJaA&e  the 
statutes  of  this  state,  an  action  for  an  In- 
jury to  the  pOTson  or  rights  ot  another,  ex- 
c^t  in  certain  specially  enumerated  rases, 
of  which  this  Is  not  one,  must  be  commenced 
within  three  y rars  after  the  cause  of  action 
accrues.  Balllnger's  Ann.  Codes  &  St  I 
480O,  subd.  2.  More  than  three  years  hav- 
ing elajwed  between  the  time  the  cause  of 
action  arose  and  the  time  It  was  instituted, 
it  was  barred  by  this  section  of  the  statute. 

The  remaining  question  Is,  are  the  facts 
allied  sufficient  ^  entitle  the  appellant  to 
recover  out  of  the  special  fund  created  by  the 
ordinance  of  September  21,.  1900?  It  Is  not 
to  be  doubted  that  the  dty  had  power  in  the 
first  Instance,  provided,  of  course.  It  did  not 
exceed  Its  constitutional  limitation  of  Indebt- 
edness, to  provide  tat  the  payment,  of  the 
cost  of  the  Improvement  which  gave  rise  to 
the  Issuance  of  the  appdiant's  warrant  out 
of  Its  general  fund,  either  In  whole  or  In 
part  It  could  also  have  legally  bound  It- 
Bdt  to  pay  any  defldency  in  the  cost  of  the 
Improvement  remaining  unpaid  after  the  spe- 
cial fund  created  should  be  exhausted.  This 
much  Is  apparenUy  conceded  by  the  learned 
counsel  for  the  dty.  If  the  city  could  do 
this  prior  to  the  making  of  the  Jmprovement, 
on  what  prlncli^e  is  its  promise  to  pay  the 
deficiency,  after  one  is  found  to  exist  in- 
valid? The  answers  su^ested  are  (1)  that 
the  city  was  under  no  legal  obligation  to  pay 
the  warrant,  and  its  promise  to  do  so  Is  a 
mere  gratuity;  and  (2)  that  the  right  of  re- 
covery on  the  warrant  is  barred  by  the  stat- 
ute of  limitations.  While  it  Is  true  there 
was  no  legal  obligation  to  pay  the  warrant 
on  the  part  of  the  city  which  tiie  law  would 
enforce  at  the  time  the  subsequent  promise 
was  made,  yet  It  cannot  be  said  there  was 
no  consideration  for  the  subsequent  prom- 
ise, or  that  It  was  a  mere  gratuity.  It  Is  a 
general  i>rlnclple  that  whoever  Is  capable  of 
entering  Into  a  contract  to  compensate  an- 
other for  a  service  performed  or  an  advance- 
ment made  may,  by  a  promise  made  subse- 
quent to  the  performance  of  the  service  or 
the  making  of  the  advancemoit,  bind  him- 
self to  make  such  compensation.  The  power 
to  make  the  contract  is  at  the  basis  of  the 
liability,  and  the  performance  of  the  act 
furnishes  the  consideration.  This  principle 
is  applicable  to  municipalities,  and  unless 
some  special  reason,  existing  apart  from  Its 
general  power,  prohibits  the  making  of  the 
promise,  (nich  a  promise  Is  bhidlng  upon  the 
municipality,  when  accepted  by  the  person 
coming  withtai  Its  terms.  It  Is,  of  course, 
Itound  only  to  the  extent  and  according  to. 
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the  terms  of  the  promise  as  made;  that  Is 
to  say.  It  Is  bound  to  perform  only  In  tbe 
manner  It  promises  to  perform.  It  assumes 
no  general  liability.  In  the  case  bef<»-e  us 
the  ordinance  is  a  promise  to  pay  out  of  a 
particular  fund  a  certain  class  of  warrants 
arising  in  a  particular  manner.  The  prom- 
ise is  general  lu  this  respect,  and  applies  to 
all  warrants  coming  within  its  terms.  The 
allegation  contained  In  Its  aMdavlt  clearly 
brings  the  appellant  within  Its  terms,  and 
states  a  cause  of  action  entitling  htm  to  re- 
cover out  of  this  special  fund.  Whether  the 
dty  could  create  this  fund  out  of  the  money 
arising  from  the  source  out  of  which  this  mon- 
ey arises,  or  whether  It  had  power  at  that 
time  to  create  a  new  obligation,  are  questions 
d^ndlng  uptm  special  circumstances  not 
shown  hy  tbe  record  before  us,  and  qnestions 
which  we  here  express^  refrain  from  decid- 
ing. If  any  snch  exist,  th^  can  be  present- 
ed In  the  respondents'  answer  to  the  ai^llca- 
tion  tw  the  writ. .  The  warrant  Is  not  barred 
from  payment  out  of  this  fund  by  tbe  stat- 
ute of  limitation.  It  is  a  ralld,  existing  war- 
rant against  the  fond  uxton  which  It  was 
drawn,  ,and  belongs  to  the  very  class  the 
city  Intended  should  be  paid  out  of  the  fund 
created  by  the  ordinance. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  wltb  permission  to  the  respond- 
ents to  answer  to  the  merits  of  the  applica- 
tion, 

REAVIS,  0.  J.,  and  WHITE.  DUNBAR. 
UOUNT,  and  ANDERS.  JJ.,  concur. 


(n  Wksh.  318) 

POWELL  T.  NOLAN  et  al. 

'  (Supreme  Court  of  Washington.    Jan.  25, 

1902.) 

MBCHAOTCS'  LIENS— COMMUNITY  PROPERTY— 
JURISDICTION— SERVICE  OF  SUMMONS  AND 
COMPLAINT— RETTURN  — CROSS  COMPLAINT— 
PENDENTE  LITE  ASSIGNMENT  —  SUPPLE- 
MENTAL PLEADINGS— DBJNIAL  OF  JURY— EV- 
IDENCE—MORTGAGES— APPLICATION  OF  PAY- 
MENTS—NONLIBNABLE  ITEMS— FRAUD-LI  EN 
NOTICE  — CONTRACTORS  — JOINT  UEN  —  RB- 
LBASB— AMENDMENT  —  APPEAL  —  DISPOSI- 
TION. 

1.  Where  an  aiqwllant  made  and  filed  a  pro- 
posed statement  of  facts,  and  uo  proposed 
amendments  were  filed  and  Bcrred,  the  pro- 
posed statement  became,  under  Ballinxer'a  Ann. 
Codes  &  St.  S  5053.  for  all  purposes,  an  agreed 
Btateuient.  which,  tbe  record  being  certified  by 
the  tritii  judge  to  contain  all  material  facts, 
naa  conclusive. 

2.  Under  Ballinger's  Ann.  Codes  &  St.  % 
48(j9,  providing  that  civil  actions  slull  be  com- 
menced by  service  of  summons,  and  section 
4ST3.  providing  that  a  copy  of  the  complaint 
must  be  ser>'ed  with  the  summons,  in  an  action 
to  foreclose  a  mechanic's  lien  upon  community 
property,  wherein  the  proofs  of  service  of  tbe 
original  summons  and  an  amended  complaint 
showed  service  of  both  the  original  and  the 
amended  complaints  on  the  husband,  but  did 
not  show  any  service  of  summons  on  him  hi 
either  case,  the  husband  makisK  no  appear- 
ance to  the  action,  the  court  had  no  Jurisdic- 
tion over  the  community  property,  jurisdiction 
over  both  husband  and  wife  being  ueccssary  to 
jurisdiction  over  snch  property. 


8.  BailiBger's  Ann.  Codes  &  St.  I  4875,  pro- 
vides that  personal  service  in  dvil  actions  may 
be  made  by  leaving  a  copy  at  the  honse  of  de- 
fendant's usual  abode  with  some  person  of 
suitable  age  and  disci'etion,  then  resident  there- 
in. Held,  that  proof  of  service  showing  serv- 
ice on  defendant  by  dolivering  a  copy  of  thn 
process  to  his  wife,  a  person  of  suitable  tge 
and  discretion,  at  the  usual  place  of  his  resi- 
dence,  was  a  sulBcient  compliance  with  th« 
statute,  sliice  even  on  direct  attack  it  would  be 
pre-sunied,  from  the  facts  stated,  that  the  wife 
resided  with  her  husband,  'and  that  hia  resi- 
dence was  the  house  of  his  usual  al>ode. 

4.  Ballinger's  Ann.  Codes  &  S(.  S  5010,  pro- 
vides that  in  any  action  to  foreclose  a  me- 
chanic's lien  all  persons  who,  pricwr  to  the  com- 
mencement thereof,  have  legally  filed  dainia 
of  liens  against  the  same  property,  shall  be 
joined  as  parties  either  plalDtiff  or  defendant; 
that  no  sudi  action  shall  be  dismissed  by  the 
plaintiff  40  the  prejudice  of  any  other  party 
thereto  who  claims  a  lien;  that  no  person  shaH 
b^n  such  action  while  a  prior  action  to  fore- 
close another  lien  on  tbe  same  property  is 
peuding;  and  that,  it  such  lienor  Is  not  a  party 
to  the  original  action,  he  may  apply  to  the  court 
to  be  joined  as  a  party  thereto.  Beld,  that 
where  the  facts  constituting  the  cause  of  action 
of  a  defendant  lienor  were  uot  set  out  ia  tbe 
complaint,  it  was  proper  to  set  such  facts  ont 
in  an  answer  in  the  natnre  of  a  cross  com* 
plaint. 

5.  Where  there  was  personal  service  on  de- 
fendants in  the  original  action,  service  in  tbe 
cro^s  action  on  the  plaintiff  or  the  codefeadant 
lienors  was  not  necessary. 

6.  The  cross  com^aint  being  in  the  natare 
of  an  original  action,  the  defendant  owner  was 
entitled  to  be  served  with  a  copy  thereof,  or  a 
summons  notifying  him  that  it  would  be  filed; 
and  uo  judgni^it  on  any  demand  therein  con- 
tained could  be  Iaw*fnlly  entM-ed  against  bin 
until  he  was  so  served,  and  given  tbe  usual 
time  to  plead, 

7.  An  allegation  In  the  original  complaint  in 
an  action  to  enforce  a  mechanic's  lien  that  a 
codefendant  had  a  lien  was  not  sufficieut  to 
cure  the  codefendant's  failure  io  serve  on  de- 
fendant owner  a  cross  complaint  setting  ont 
snch  lien,  since  a  cross  complaint  in  sudi  ac- 
tion should  state  the  nature  of  a  codef«idant'a 
lien  as  fully  as  would  be  required  in  an  ori;- 
inal  action  to  enforce  such  lien. 

8.  Under  Ballinger's  Ann.  Codes  &  St  j  4958, 
providing  for  supplemental  pleadings  to  shov 
facts  which  occur  after  the  former  pleadinKA 
are  filed.  Issue  on  such  facts  can  only  De  joined 
on  such  supplemental  pleadings,  unless  sndi 
pleadings  are  waived. 

9.  Under  Ballinger's  Ann.  Codes  &.  St  I 
4S24,  requiring  actions  to  be  prosecuted  in  the 
name  of  tbe  real  party  In  interest,  a  pendente 
lite  assignee  of  a  mechanic's  lien  was  not  en- 
titled to  come  in  and  take  part  in  tbe  fore- 
closure suit  without  the  supplemental  plead- 
ings provided  for  in  section  4958^  unlesa  by 
consent  of  the  other  parties  to  the  suit 

10.  It  was  not  error  to  deny  a  jury  in  an  ae* 
tion  to  foreclose  a  lien  under  Ballinger's  Ann. 
Codes  &  St.  §S  5900-5018,  rrfating  to  me- 
chanics' liens,  since  such  action  is  an  equitable 
one. 

11.  The  admission  of  tbe  testimony  of  plaintiff 
in  such  action  as  to  work  done  by  him  on 
bouses  of  defendant  owner  other  than  tbe  oas 
in  suit  was  harmless  error. 

12.  In  an  action  to  foreclose  a  mechanic's  lien, 
evidence  of  a  settionent  made  a  month  after 
completion  of  the  work  was  admissible  to 

the  balance  due  under  the  lien. 

13.  The  settlement  being  evidenced  by  a  writ- 
ten memorandam  showing  the  balance  due  un- 
der the  lien  as  agreed  upon,  such  memorandum 
was  admissible. 

14.  Under  Ballinger's  Ann.  Codes  &  St  f  5905, 
making  mechanics*  liens  superior  to  all  fob^ 
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queot  incnmbranceB,  one  who  took  a  mortgage 
on  proi>erty  already  subject  to  a  mecfaauic's 
Uen  could  not  complotn  becaase  the.  lienor, 
purBuant  to  an  agreement  with  the  property 
owner,  made  after  the  execution  of  the  mort* 
page,  there  heiag  no  previons  agreement  be- 
tween  them  on  the  aubject,  applied  paymenta 
made  before  and  after  the  date  of  the  mortrage 
to  extras  fnmlabed  before  and  after  sach  date, 
when  eucti  application  did  not  permit  an  in- 
creaKe  iu  the  amount  claimed  by  the  lien  notice 
above  the  amount  due  when  the  mortgage  was 
taicen,  since  the  mortfcakor  was  bound  to  take 
nodce  of  the  amount  due  under  the  lien  on  the 
.original  coflstroction  contract,  and  also  for  ex- 
tras already  fundahed  when  the  mortci^e  was 
taken. 

IG.  Under  Ballinger's  Ann.  Codes  &  St.  |  GOIT, 
proTldiug  that  the  provision  of  the  mechanic's 
lien  law  ahall  be  liberally  conatmed  to  effect 
the  objects  of  the  law,  where  a  mechanic's  lien 
notice  contained  a  bill  of  particulars  showing 
a  lienable  item  and  one  not  tienable,  so  that 
the  property  owner  could  readily  distinguish  the 
two,  the  court  could  disregard  the  noulienable 
Item,  and  rehder  a  decree  of  foreclosure  for 
the  amount  of  the  lienable  one. 

16.  The  mere  fact  that  the  nonlienaUe  item 
was  indodetl  with  the  lienable  one  was  insuf- 
ficient to  establish  fraud,  so  as  to  deetroy  the 
entire  lien,  since  the  noulienable  Item  may  have 
been  included  by  mistake,  or  under  an  honest 
belief  that  it  was  lienable. 

17.  Where  plaintiEE  in  an.  action  to  foreclose  a 
mechanic's  lien  produced  the  lien  notice,  aud 
testified  that  be  bad  filed  it,  and  his  signature 
thereto  was  provm,  and  there  was  a  certifi- 
cate of  the  auditCH-,  under  his  seal,  as  to  the 
filing  and  recording  fhra^of)  it  was  suffldmtly 
identified. 

18.  Where  a  contractor  was  primarily  liable 
to  a  material  man  for  material  used  iu  the  con- 
ttructioD  of  certain  bnildinga,  he  was  entitled 
to  claim  a  meAanic's  lien  for  sndi  material, 
just  as  if  H  bad  been  furnished  by  bimself. 

19.  Ballinger's  Ann.  Codes  &  St.  |  5909,  pro- 
vides that  lien  daima  for  materials  fornished  a 
contractor  to  enable  him  to  carry  out  his  cou- 

, tract  must  be  deducted  from  the  contractor's 
dalm,  and  that  he  must  defend  at  hla  own  ex- 
pense any  action  to  enforce  such  lien;  that 
daring  the  pendency  of  such  action  tiie  owner 
may  withhold  from  the  coutrartor  the  amount 
for  which  anch  lien  is  filed,  and  that  in  case 
of  Jndgment  against  the  on-ner  he  may  deduct 
from  me  c<»itractor'8  claim  the  amount  and 
costs  of  such  judgment.  Held,  that  where  a 
contractor  direrted  the  owner  to  pay  a  mate- 
rial man's  claim  at  a  time  when  there  was 
enough  due  the  contractor  to  pay  sndi  claim, 
whicn  the  owner  promised  to  do,  but  did  not, 
ft>  an  action  by  the  contractor  for  foreclosure  it 
was  proper  not  to  deduct  the  material  man's 
costs  from  'the  contractor's  claim,  since  the 
owner's  failure  to  keep  bis  promise  excused  the 
contractor  from  payment  of  such  costs. 

20.  Where  the  material  man's  judgment  was 
Toid  for  want  of  jurisdiction,  ana  no  judgment 
could  be  entered  on  the  claim  because  of  statu- 
tory limitations,  such  claim  should  not  be  de- 
ducted from  the  contractor's  claim,  .as  provid- 
ed In  Ballinger's  Ann.  Codes  &  St.  $  ^909. 

21.  BalUng^B  Ann.  Codes  &  St.  $  5900,  gives 
to  persons  "performing  labor  upon  or  funrisb- 
iag  material  for  the  construction  of  a  building" 
a"  lien  thereon;  section  5904  provides  for  the 
filing  of  the  lien;  section  5w9  provides  that 
the  contractor  shall  recover  on  the  claim  filed 
by  him  the  amount  thereof,  after  deducting 
claloM  for  labor  and  material:  and  sec^ioi^ 
5911,  prescribing  rdaUve  priority  of  the  liens; 
iaclades  cmitraetorti.  Hela,  that  section  5900, 
construed  with  the  other  sections,,  gave  a  lien 
to  a  contractor,  although  he  perfo>nDed  no  ao- 
tnal  labor  on  or  furnished  any  material  for  the 
building,  but  only  oversecred  the  construction. 
:SSi,  IiL  u  action  to  focedose  a  mechanic's  lioi 


upon  commnnity  property,  wherein  the  com- 
plaint stated  that  the  wife  held  legal  title  to 
the  property,  but  that  it  waa  bought  with  com- 
munity funds,  and  that  the  labor 'and  fnate- 
rial  constituting  the  alleged  lieu  were  furnish- 
ed under  coutract  with  the  husband  and  wife, 
which  allegations  were  sustained  by  proof, 
whereas  the  lien  claim  was  against  the  wife 
aloue,  allying  that  she  was  (the  reputed  owner 
of  the  property,  and  that  the  labor  was  fur- 
nished at  her  request,  tbe  notice  was  enfficient. 
and  there  was  no  such  variance  as  would  re- 
quire a  nommit. 
2S.  Under  BaUinger's  Ann.  Codes  &  St.  S  5907, 
providing  that  one  claim  may  be  filed  against 
two  or  more  separate  pieces  of  property  owned 
by  the  same  person,  or  by  two  or  more  separate 
persons  who  jointly  contracted  for  the  labor  or 
matraial  for  which  a  mechanic's  lien  Is  claim- 
ed, a  Uen  claim  filed  against  several  bouses  for 
labor  and  material  furnished  under  an  entire 
contract  was  snfflclent,  in  an  action  by  another 
lienor  afjaiust  one  of  the  houses,  to  sustain  the 
lien  against  such  single  house  for  the  amount 
claimed  against  it  in  the  joint  lien  claim,  where 
the  lien  claim  and  the  ctoaa  complaint  setting 
It  up  both  ahowed  tiie  amount  dalmed  against 
each  house. 

24.  A  noulienable  item  having  been  included  in 
the  joint  lien  claim  under  an  honest  belief  that 
It  was  lienable  should  have  been  deducted  pro 
rata  from  the  liens  on  the  sereral  houses  as 
s^regated. 

25.  Upon  the  nonlienable  item  a  ocrsonal  judg- 
ment only  could  be  entered  against  the  prop- 
erty owner. 

26.  Where  a  joint  mechanic's  hen  against  sev- 
eral bouses  was  released  as  to  one  of  the  bouses 
in  consideration  of  payments  already  made, 
such  payments  shonlo  be  applied  first  to  the 
amount  due  on  account  of  the  house  released, 
and  then  pra  rata  to  the  others. 

27.  Where  one  of  several  houses  covered  by  a 
joint  mechanic's  lien  was  released  from  the 
tlen,  such  release  did  not  destroy  the  lien  on 
the  other  honses.  although  the  labor  and  mate- 
rial on  which  the  joint  Hen  were  based 
furnished  under  an  entire  contract. 

28.  Under  Ballinger's  Ann.  Codes  &  St.  J  486&. 
providiug  that  dvil  actions  shall  be  commenwd 
fay  service  of  summcms,  and  section  4S73,- pro- 
viding that  a  copy  of  the  complaint  shall  be 
served  with  the  summons,  a  return  showing 
service  of  the  complaint,  but  not  the  summons, 
may  be  amended  according  to  the  true  service, 
BO  as  to  give  the  court  jurisdiction,  if  in  fact 
service  of  the  summons  was  made. 

29.  Where  it  appeared  on  appeal  from  a  judg- 
ment foredosing  a  mechanic's  lien  against 
community  propecty  that  service  was  bad  ou 
the  wife,  but  not  upon  the  husband,  and  the 
eight  months  allowed  by  Ballinger's'  Ann.  Codes 
&  St.  S  6908,  for  bringing  suit  on  sach  Hen  had 
expired,  the  action  should  t>e  dismissed;  sinw, 
the  statutory  limitationi  having  expired,  no  neye 
action  could  be  Invught  upon  the.  claim,  It  ber 
lug  neces^ry  to  commence  the  action  against 
both  of  the  commnulty  within  the  statutory'  pe^ 
riod. 

30.  Under  Ballinger's  Ann.  Codes  &  St.  J  4837, 
Providing  that,  where  any  Interest  in  an  action 
has  been  transferred,  the  court  ma/y  At  hny 
time  within  one  year  thereafter,  ou  motion,  al- 
low the  action  to  be  continued  by  or  agajnet 
the  Bticeeanors  in  interest,  wh^r^  a  mndeote 
lite  assignee  of  a  mechanic's  lien,  within  one 
year  after  such  assignment,  made  tbe  required 
motion^  but  failed  to  file  and  serve  supplemen- 
tal pleadings  as  required  by  section  4968,  the 
irregularity  was  such  as  might  be  cured  by  aft- 
erwards fillnic  and  eerring  such  pleadings.  ' 

31.  Although  a  decree  In  an  action  to  foredo>« 
a  mechanic's  Hen  recited,  and  .^hc^e  was  a  find- 
ing, that  service  in  a  cross  action  was  had  on 
the  defendant  owner,  if  In  fiict  such  serrrce 
was  uet  made,  on  a  rehearing  Of 'the- case  BiiA 
«r4ii4.  j^onpkplaiu^  shoQtd  be  disqUswd.  '  : 
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'  Appeal  from  superior  court,  Spokane  coun- 
ty; George  W.  Belt,  Judge. 

Action  by  F.  M.  Powell  against  Susie  A. 
Nolau,  the  PennsrlTanta  Mortgage  Invest- 
ment  Company,  and  others.  Susie  A.  Nolan 
and  the  InTestment  company  appeal  from  a 
Judgment  In  favor  of  their  codefendanta  and 
plaintiff.  Reversed. 

Oleeson  &  Stayt.  tor  appellants.  St^hens 
&  Bumi,  for  respondent  PowelL  John  A. 
Peacock,  tor  respondent  Holland-Horr  Hill 
Co.  Donson  &  Huneke,  tat  respondent  Grif- 
fith Heating  A  Plumbing  Supply  Go. 

WHITE,  J.  This  Is  an  action  to  foreclose 
liens  under  the  mechanic's  lien  law  (sections 
6900-5918,  BaUInger'g  Ann.  Codes  &  St.). 
At  the  time  the  action  was  brought  and  final 
decree  entered,  and  at  the  time  the  building 
contracts  were  entered  into,  the  material 
furnished,  and  work  done,  the  real  estate  on 
which  the  bnlldlngs  were  erected  was  the 
community  property  of  James  Nolan  and  Su- 
sie Nolan.  It  consisted  of  the  east  half  of 
lots  1  and  2,  the  south  30  feet  of  the  east 
half  of  lot  3,  and  lots  4,  5,  and  Q,  In  block 
22,  Wolverton  &  Conlan's  addition  to  Spo- 
kane Falls.  F.  M.  Powell  verbally  contract- 
ed with  the  community  for  the  erection  and 
construction  of  a  dwelling  house  on  the  east 
half  of  said  lots  1  and  2  and  the  south  30 
feet  of  said  lot  3.  The  contract  price  was 
$H00.  He  furnished  extras  to  the  amount  of 
$120.20.  He  was  paid  on  account  $017.50. 
His  lien  was  for  $302.76.  He  nerer  person- 
ally performed  any  labor  on  the  house.  He 
superintended  its  construction,  and  selected 
and  contracted  for  the  material.  He  paid 
for  all  the  lal>or  and  material,  except  the 
claim  for  materials  of  the  Holland-Horr  Mill 
Company,  amounting  to  $235.  He  requested 
the  community  to  pay  this  claim,  and  deduct 
tlie  amount  of  the  same  from  the  amount 
due  him.  This  the  community  failed  to  do. 
It  was  agreed  between  the  community  and 
Powell  on  January  16,  1900,  that  there  was 
dne  to  Powell  on  tbe  contract  price  of  $^M> 
the  sum  of  $302."^.  Powell  made  the  con- 
tract on  the  20th  and  commenced  the  erec- 
tion of  the  house  on  the  23d  day  of  Septem- 
ber, 1899,  and  completed  his  contract  on  the 
23d  day  <a  December,  1899.  On  the  23d  day 
of  October,  1899,  the  community  executed  a 
mortgage  for  $1,000,  In  favor  of  the  Pennsy^ 
Tnnla  Mortgitge  Investment  Compiiuy,  on 
the  south  40  feet  of  said  lot  4  and  the  north 
20  feet  of  said  lot  3.  This  action  was 
brouiEht  February  28.  1900,  by  F.  M.  Powell 
against  Susie  A.  Nolan,  James  Nolan,  and 
the  Pennsylvania  Mortgage  Investment  Com- 
pany, as  defendants.  The  original  com- 
plaint Is  not  In  the  record.  On  April  17, 
1900,  an  amended  complaint  was  filed  by 
Powell.  In  this  complaint  P.  J.  Dutlanty 
and  the  Holland-Horr  MUl  Company  were 
Joined  with  the  other  defendants  as  defend- 
ants. All  that  Is  alleged  in  the  amended 
complaint  as  to  the  lutereet  of  all  of  the 


said  defendants  Is  that  they  have  or  claim 
to  have  some  interest  in,  claim  to,  or  Hen 
upon  the  premises,  or  some  portion  thereof, 
which  interest,  claim,  or  lien.  If  any  they  or 
either  of  tliem  have,  is  subsequent,  subject 
and  Inferior  to  the  lien  of  Powell.  Proof  u 
to  the  service  of  the  original  complaint  and 
summons  is  by  the  affidavit  of  one  Charles 
Grant,  attached  to  the  summons,  and  Is  to 
the  effect  "that  on  the  Ist  day  of  March. 
1900,  in  the  city  and  county  of  Spokane, 
state  of  Washington,  he  served  the  attached 
summons  upon  defendant  Susie  A.  Nolan  by 
delivering  to  and  leaving  with  her  personal^ 
a  full,  true,  and  correct  copy  of  said  sum- 
mons, together  with  a  full,  true,  and  correct 
copy  of  the  complaint  in  said  action;  that 
at  said  time  and  place  he  sonred  the  attach- 
ed summons  upon  defendant  James  N(^d 
by  delivering  to  Susie  A.  Nolan,  wife  pt  said 
James  Nolan,  and  a  person  of  suitable  age 
and  discretion,  at  the  usual  place  of  resi- 
dence of  said  James  Nolan,  a  full,  true,  and 
correct  copy  of  the  complaint  In  said  action, 
said  James  Nolan  not  being  at  his  said  resi- 
dence at  tbe  time  of  the  said  service."  At 
the  same  time  propn*  service  was  had  on 
the  Pennsylvania  Mortgage  Investment  Com- 
pany. Proof  of  service  of  the  amended  com- 
plaint on  James  Nolan  is  by  the  affidavit  of 
one  Grant,  attached  to  tbe  amended  com- 
plaint, and  is  as  follows:  "That  on  April 
18,  1000,  In  the  city  and  county  of  Spolcanc; 
state  of  Washington,  he  served  the  forego- 
ing amended  complaint  upon  defendant 
James  Nolan  by  delivering  a  fui'.  true,  and 
correct  copy  thereof  to  Susie  A.  Nolan  per- 
sonally at  the  usual  place  of  residence  of 
said  James  Nolan,  she  being  the  wife  of  said' 
James  Nolan,  and  a  person  of  suitable  age 
and  discretion,  said  James  Nolan  not  being 
at  his  said  residence  at  the  time  of  said  serv- 
ice." On  the  29th  of  September,  1900,  oB 
motion  of  F.  M.  Powell,  the  default  of  Jamex 
Nolan,  for  want  of  an  answer  to  the  amend- 
ed complaint,  was  entered.  On  May  29, 1900, 
P.  J.  Dnllanty  filed  what  purports  to  be  as 
answer  and  cross  complaint.  In  this  answer 
and  cross  complaint,  to  which  Is  attached  s 
summons  in  the  usual  form,  Rebecca  S.  Rob- 
inson and  McDaniela  are  made  parties 

defendant.  In  addition  to  the  defendants  In 
the  amended  complaint.  The  record  (ails 
to  show  any  service  of  the  summons  or  crosa 
complaint  of  Dullanty  on  James  Nolan.  Tbe 
court  finds  as  a  fact  due  and  regular  senr- 
Ice  of  the  summons  and, cross  complaint  of 
Dullanty  on  James  Nolan.  There  is  no  ex- 
ception to  this  finding.  On  November  3. 
1900,  the  Holland-Horr  Mill  Company  aied 
what  purported  to  be  an  answer  and  cross 
complaint,  to  which  was  attached  a  sain- 
mons  In  the  usual  form.  The  record  (ail« 
to  show  any  srartce  of  this  answer,  sum- 
mons, or  cross  complaint  on  James  Nolan. 
McDanlels  never  appeared  in  the  actloa 
James  Nolan  never  appeared*  All  the'  otlh 
era  named  did  appear.  Isaues  were  framed 


Digitized  by  Google 


Waab.) 


.  POWELL  T.  XOLAN. 


715 


and  joined  by  cross  complaints,  answers,  and 
replies  betn'een  tlie  parties  who  did  appear. 
During  the  progress  of  the  trial  It  was  de- 
Teloped  that  on  the  17th  of  October,  1900, 
Pnllanty  assigned  his  claim  to  John  H.  Grlf- 
litfa  and  Ge<»-ge  H.  Hughes,  partners  under 
the  firm  name  of  the  Griffith  Heating  & 
Plumbing  Supply  Company.  During  the  tri- 
al a  motion  was  made  by  Dullanty,  Griffith, 
nnd  Hughes  that  the  firm  of  Griffith  Heat- 
ing &  Plombii^  Supply  Company  be  substl- 
'tuted  as  the  successor  of  Dullanty.  This 
motion  was  granted  over  the  objection  of 
the  appellants.  Dullanty's  claim  was  for 
plumbing  work  and  materials  upon  four 
hoU8es,~one  on  lot  6,  another  on  lot  5  and 
part  of  lot  4,  another  on  part  of  lot  4  and 
imrt  of  lot  3,  and  another  on  the  east  half 
of  lots  1  and  2,  of  said  block  22.  The  com- 
uannlty  contracted  with  Dullanty  to  pay  the 
reasonable  worth  of  said  materials  and 
work.  The  work  wos  done  and  materials 
furnished  between  August  24  and  December 
30.  1809.  The  amount  of  the  claim  on  tlie 
four  bouses  was  |1,212.74.  The  eald  amount 
was  distributed  as  follows:  First  house, 
St254.78;  the  second  house,  $300.05;  the'third 
house,  9311.05;  and  the  fourth  house, — on 
which  Powell  and  the  Holland-Horr  Mill 
Company  claimed  a  Hen,— $340.86.  The  Hen 
notice  of  Dullanty  covered  only  houses  2,  3, 
and  4.  The  Holland-Horr  Mill  Company's 
claim  wa&  for  $235,  a  balance  for  materials 
furnished  Powell,  and  used  In  the  construc- 
tion of  the  fourth  house.  Rebecca  S.  Rob- 
inson iMalmed  a  superior  lien  for  $1,200  by 
reason  of  a  mortgage  executed  by  the  com- 
monit}',  of  date  December  29,  1900,  on  said 
lot  5  and  the  north  10  feet  of  said  lot  4, 
part  of  the  property  on  which  Dullanty 
cUiimed  a  lien.  It  developed  on  the  trial  that 
Dullanty  bad  Included  In  bis  lien  an  Item  of 
fl35  for  laying  water  pipe  for  the  four 
'houses.  It  appeared  that  Dullanty  hired  the 
work  done  by  mechanics,  and  the  material 
was  furnished  by  material  men.  He  was 
simply  A  contractor.  He  superintended  the 
work,  and  selected  and  paid  for  the  labor 
and  material.  The  court  found  In  favor  of 
Powell,  and  gave  him  a  judgment  against 
Susie  A.  Nolan  and  James  Nolan  for  $326 
and  costs,  and  an  attorney's  fee  of  $50,  de- 
creed the  same  a  lien  upon  the  real  estate 
upon  which  the  fourth  house  stood  and  the 
appurtenances  thereto,  and  adjudged  the 
said  lien  subject  to  the  Hen  of  the  Holland- 
Horr  Mill  Company  for  $235.  It  further  ad- 
judged that  on  the  payment  of  the  last  sura 
Powell  should  be  entitled  to  recover  $90,  In- 
terest and  costs,  and  $50  as  attorney's  fee; 
and  that  said  lien  was  prior  to  the  mort- 
gage of  the  Pennsylvania  Mortgage  Invest- 
ment Company  and  the  Dullanty  Hen.  The 
cotirt  found  In  favor  of  the  Holland-Horr 
Mill  Company,  and  gave  It  a  judgment 
agaiURt  Susie  A.  Nolan  and  .Tames  Xolan 
.for  $2.13  and  costs,  and  an  attorney's  fee  of 
fTiO,  and  decreed  the  same  a  Hen  prior  to  the 


Hen  of  all  others  In  the  actltm  <m  the  real 
estate  on  which  the  fourth  house  was  erect- 
ed and  the  appurtenances  attached  thereto. 
The  court  fotmd  in  favor  of  the  Griffith 
Heating  &  Plumbing  Supply  Company,  gave 
It  a  judgment  against  Susie  A.  Nolan  and 
James  Xolan  for  the  sum  of  $712.74,  with  In- 
terest and  costs,  and  an  attorney's  fee  of 
$75;  and  as  to  all  said  sum  except  |1S5  It 
was  decreed  that  the  same  was  a  Hen  on  the 
real  estate  on  which  were  erected  the  sec- 
ond, third,  and  fourth  houses,  with  their 
appurtenances,  subject,  however,  to  the  lien 
of  the  Holland-Horr  Mill  Company  and  the 
Hen  of  Powell,  and  subject  to  the  Hen  of 
said  mortgages.  The  decree  ordered  the  real 
estate  sold  to  satisfy  the  liens,  and  decreed 
th&t  the  purchasers  at  such  sales  should  be 
let  Into  possession,  etc.  The  decree  recites 
that  all  the  defendants  have  been  r^Iarly 
served  with  summons  and  complaint  and 
amended  complaint,  and  i^iat  all  parties  to 
the  action  have*  been  duly  and  regularly 
served  with  summons  and  cross  complalut. 
The  court  found  that  James  Nolan  was  reg- 
ularly served  personally  with  perscmal  sum- 
mons and  amended,  complaint  and  with  the 
original  complaint.  The  court  also  found 
that  James  Nolan  had  been  regularly  and 
duly  served  with  summons  and  the  cross 
complaint  of  the  Holland-Horr  Mill  Com- 
imny  within  the  time  and  In  the  manna-  an* 
thorlzed  by  law.  To  these  two  findings  th6 
appellants  excepted,  and  the  findings  are  as- 
signed as  error, 'because  said  findings  were 
not  based  upon  the  testimony  introduced  In 
the  cause,  were  not  supplied  by  the  testi- 
mony introduced  in  the  cause,  were  not  prop- 
erly or  snfflciently  supported  by  the  evi- 
dence, or  any  part  thereof,  and  were  not  ad- 
mitted by  the  pleadings  or  Issues  joined  la 
said  cause.  The  appellants  assigned  as  er- 
ror that  the  return  did  not  Show  a  valid 
service  of  the  original  summons  and  com- 
plaint  on  James  Nolan,  and  the  court  erred- 
in  assuming  jurisdiction  over  the  community 
upon  the  attempted  service  of  the  original 
complaint  and  summons  as  shown  by  the 
return  thereof.  They  also  assigned  as  error 
that  the  trial  court  erred  In  assuming  Juris- 
diction over  ' the  claim  of  the  Holland-Horr 
Mill  Company,  for  the  reason  that  said  mill 
company  had  not  served  James  Nolan  with 
summons  or  cross  complaint  or  either,  and 
the  court  had  not  acquired  jurisdiction  to 
give  judgment  thereon.  The  substitution  on 
the  trlar  of  the  firm  of  Griffith  Heating  ft 
Plumbing  Supply  Company  and  the  making 
and  signing  ot  the  decree  ere  also  assigned 
as  error. 

The  respondent  Powell  moves  the  court  to 
strike  fro^i  the  files  ttie  purported  statement 
of  facts,  for  the  reason  that  the  same  does 
not  contain  all  the  evidence  admitted  or  In- 
troduced upon  the  trial,  and  tor  the  farther 
reason  that  It  Is  nec^sary  to  include  all  tbft 
evidence  In  an  equitable  action,  in  order 
that  the  case  may  be  tried  de  novo  In  this 
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ctxxrt  Be  ratoes  the  further  obJecUon  that 
Susie  A.  Nolan  did  not  make  or  flle  any 
exceptions  to  the  findlngB,  and,  so  far  aa  her 
appeal  Is  concerned,  the  exceptions  to  the 
findings  cannot  be  considered.  The  record 
disposes  of  the  last  objection.  There  are  five 
pages  of  exceptions  by  Snste  A,  Nolan  to  the 
flndings  of  fact  and  conclusions  of  law, 
among  which  are  the  exceptions  on  which 
many  of  the  errors  assigned  are  founded. 
The  ai^Uants  filed-  and  served  a  pn^osed 
statement  of  facts.  No  amendments  were 
proposed  by  the  respondents.  When  an  ap* 
Pliant  makes  and  files  a  proposed  stat^ 
ment  of  facts,  and  no  proposed  amendments 
are  filed  and  served,  the  proposed  statement 
of  facts  becomes  for  all  purposes  an  agreed 
statement  of  facts.  Section  6058,  Bellinger's 
Ann.  Codes  &  St.  When,  under  such  circum- 
stances, the  trial  judge  certifies— as  in  this 
case— tliat  the  rec<n^  contains  all  the  materi- 
al facts,  the  statement  is  conduslve  on  the 
parties  on  appeal  The  motion  of  the  re- 
>pond«it  Powell  is  therefore  denied. 

There  are  many  errors  assigned  In  addi- 
tion to  those  specified  In  the  foregoing  state* 
ment  Some  of  these  will  be  considered  fur- 
ther on  with  a  statement  oC  the  facts  in 
connection  therewith.  We  wIU  first  dispose 
of  the  particular  assignment  of  errors  here- 
tofore pointed  ont,  as  they  go  to  the  founda- 
tion of  the  judgments,  and,  if  well  taken,  the 
final  decree  must  be  set  aside.  In  short, 
the  claim  of  the  appdlants  is  that  the  judg* 
meuta  in  faror  of  Powell,  the  HoUand-Horr 
MIU  Company,  and  the  Orlfflth  Heating  & 
Plumbing  Supply  Company  are  Told.  so  far 
as  they  affect  the  community  property.  The 
prx^HMltion  Is  an  Impwtant  one,  for  "a  void 
Judgment  Is,  in  l^al  effect,  no  Judgment. 
By  It  no  rights  are  devested.  From  it  no 
rights  can  be  obtained.  Being  worthless  In 
Itself,  all  proceedings  founded  upon  It  are 
equally  worthless.  It  neltheir  binds  nor  bars 
.any  one.  AU  acts  performed  under  it  aod  all 
claims  flowing  out  of  it  are  void.  ♦  •  • 
The  purchaser  at  a  sale  by  virtue  of  its 
antborlty  finds  himself  without  titie  and 
'VtOiout  redress.  •  ♦  •  If  It  be  null,  no 
action  upon  the  part  of  the  plaintiff,  no  In- 
action upon  the  part  of  the  defendant,  no 
resulting  equity  in  the  hands  of  third  per^ 
sons,  no  power  residing  in  any  legislative  or 
other  department  of  the  government  can  In- 
-vest  it  with  any  of  the  elements  of.  power 
«E  Of  vitality.  It  does  not  terminate  or  dis- 
continue the  action  in  which  It  Is  entered, 
-cor  merge  the  cause  of  action;  and  it  there- 
fore cannot  prevent  the  plaintiff  from  pro- 
ceeding to  obtain  a  valid  judgment  upon 
some  cause,  elth»  in  tbe  actiw  In  which  the 
-Told  judgment  was  entered  or  In  some  oth- 
er action."  1  Freem.  Jodgm.  (4th  Ed.>  S  117. 
The  law  Is  well  settied  In  this  state  that 
.^botb  husband  and  wife  must  be  bro.ught  In 
aa  parties  In  all  actions  to  foreclose  mechan- 
•Ics'  liens,  when  flie  property  sought  to  be 
]<diai^{ad  with,  the  lien  la  community  prop- 


erty. Manufacturing  Coi.  Miller,  8  Wash. 
St  480,  2S  Pac.  1035;  Sagmelster  v.  Foss,  4 
Wash.  820,  30  Pac.  80.  744;  Peterson  v.  Dil- 
lon (decided  Dec.  36,  1901)  67  Pac.  397.  The 
law  provides  that  dvU  actions  shall  t>e  com- 
menced by  the  service  of  a  summons,  or  by 
filing  the  complaint  with  the  clerk  of  the 
court  and  then  making  service  of  the  sum- 
mons  within  a  certain  time  after  filing  the 
complaint  Section  '  4869,  BalUnger's  Ann. 
Codes  &  St  It  la  furtiier  provided  that  a 
copy  of  the  complaint  must  be  served  apoa 
the  defendant  with  the  summons,  unless  the 
complaint  itself  be  filed  In  the  office  of  the 
clerk  of  the  court  within  five  days  after  the 
service  of  such  summons.  In  which  case  serv- 
ice of  the  copy  may  be  omitted;  but  the 
summons  in  such  case  must  notify  the  de- 
foidant  that  the  complaint  will  be  filed  wltti 
said  clerk.  Section  4873,  Id.  In  this  case 
the  summonses  In  the  original  action  and 
cross  actions  did  not  contain  any  such  notifl* 
cation.  The  manner  of  personal  service  Is 
by  delivering  a  copy  of  the  summons  to 
the  defendant  personally,  or  by  leaving  a 
copy  of  the  summons  at  the  house  of  bit 
usual*  abode,  with  some  person  of  suitable 
age  and  discretion  then  resident  therein. 
Section  4875,  Id.  Proof  of  swvlce  Is,  If  made 
by.  the  sheriff,  his  return;  if  made  by  any 
other  person,  the  affidavit  of  such  person,  hi- 
dorsed  or  attached  to  the  summons,  or  the 
written  admission  of  the  defendant  In  case 
of  service  otherwise  than  by  publication,  the 
return  admission  or  affidavit  must  state  the 
time,  place,  and  manner  of  service.  Section 
4882,  Id.  Notices  and  other  papers  In  the  ac- 
tion may  be  served  on  the  party  or  bis  at- 
torney. If  upon  the  party,  it  may  be  made 
by  leaving  the  papers  at  his  residence  be- 
tween the  hours  of  6  in  the  morning  and  9 
In  the  evening,  with  some  person  of  suitable 
age  and  discretion.  Section  48S9,  Id.  Hie 
provisions  of  section  4889,  supra,  do  not  ap- 
ply to  the  service  of  a  summons.  Section 
4608,  Id.  Proof  of  service  of  the  sumoions 
can  only  be  made  In  the  manner  pointed  out 
by  the  statute.  It  will  be  observed  by  ref- 
erence to  the  affidavit  of  service  on  the  oris- 
Inal  summons  In  the  action  first  brought  by 
Powell  that  it  was  served  on  James  Nolan  la 
the  city  and  county  of  Spokane,  state  of 
Washington,  "by  delivering  to  Susie  A  No- 
Ian,  wife  of  said  James  Ndlan,  and  a  person 
of  suitable  age  and  discretion,  at  the  nsual 
place  of  residence  of  said  James  Nolan,  a 
full,  true,  and  correct  copy  of  the  complaint 
in  said  action,  said  James  Nolan  not  being 
at  bis  residence  at  the  time  of  the  said  serr* 
Ice."  The  service  of  the  complaint  was  not 
a.  service  of  the  summers,  and  the  retam 
does  not  show  any  service  of  the  sammtHis 
in  the  original  action  on  James  Kolao.  Tba 
court  below  was  not,  tber^ore,  Justified  hi 
assuming  Jurisdiction  ovw  the  community 
property  whore  the  husband  bad  not  been 
brought  Into  the  action  by  tiie  service  of 
summons  upon  bim.  The  aftldavlt  «■  lo  tlw 
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SMTlce  <tf  the  amended  complaint  of  Powell 
on  James  Nolan  is  entirely  silent  as  to  the 
service  of  any  sammonB  with  It  James  No- 
lan was  not,  therefore,  so  far  as  appears 
from  the  record,  ever  served  with  a  sum- 
mons  in  this  action,  and  was  therefore  nev- 
er brought  into  the  action,  and,  as  he  never 
appeared  in  the  action,  the  court  had  no  Ju- 
risdiction over  the  community  property  be- 
longing to  himself  and  wife,  so  as  to  enter  a 
decree  affecting  the  same. 

The  particular  objection  made  by  the  ap- 
pellants as  to  the  service  we  do  not  think 
tenable,  and.  If  it  had  appeared  that  the 
summons  had  been  served  as  the  complaint 
was  served,  we  would  have  held  the  service 
good.  This  is  a  direct  attack  upon  the  judg- 
ment, and  presnmptlons,  as  in  collateral  at- 
tacks, will  not  prevail.  But  we  do  not  un- 
derstand the  rule  as  to  presumptions  in  a 
direct  attack  upon  the  judgm^t  to  go  so 
far  as  to  hold  that  facts  may  not  be  Infer* 
red  from  other  facta  ai^earlng  In  the  record. 
The  service  In  this  case  shows  that  Susie  A. 
N(^n  was  in  the  city  of  Spokane  at  the  time 
of  the  service  at  the  usual  place  of  residence 
of  James  Nolan,  that  she  waq  the  wife  of 
James  Nolan,  and  that  she  was  served  at 
the  residence  of  James  NtHan.  From  these 
facts  it  is  light  to  presume  that  she  resided 
with  her  husband  In  his  [dace  of  residMice, 
for  the  law  presumes  that  the  wife's  domicile 
and  place  of  residence  are  the  same  as  the 
husband's,  and  It  may  be  further  resumed 
that  the  residence  of  the  husband  was  the 
house  of  his  usual  abode.  The  record  fails 
to  show  service  on  the  husband  of  a  sum- 
mons in  this  action;  and  the  service  on  him 
of  an  amended  complaint  alone,  without  his 
appearance,  did  not  give  the  court  Jurisdic- 
tion. The  return  of  service  of  the  amended 
complaint  is  also  incomplete  because  It  does 
not  show  that  it  was  left  at  James  Nolan's 
residence  between  the  hours  of  6  in  the 
morning  and  9  in  the  evening,  as  required  by 
section  4889,  supra.  No  exception  on  this 
point  Is  taken,  and  we  do  not  now  deem  it 
necessary  to  pass  upon  the  sufficiency  of  the 
return  In  this  respect  We  call  attention  to* 
the  fact  so  that  the  return  may  be  amend- 
ed if  the  respondent  so  elect  The  record 
l^tls  to  show  any  service  of  the  summons 
or  cross  complaint  of  the  Holland-Horr  Mill 
Comimny  on  James  Nolan.  The  Holland- 
Eorr  Mill  Company  assumed  that  James  Xo- 
lan  was  before  the  court  by  virtue  of  the 
service  upon  him  of  a  summons  la  the  orig- 
inal action.  We  have  seen  that  the  record 
fails  to  dispose  any  such  service.  But  as- 
suming that  the  service  of  summons  in  the 
original  action  was  actually  made,  and  there- 
by James  Nolan  was  in  court,  we  think  he 
was  entitled  to  be  served  with  a  copy  of  the 
cross  complaint  of  the  Holland-Horr  Mill 
Company,  or  a  summons  notifying  bim  it 
would  be  filed,  and  that  no  Judgment  on  any 
demand  of  a  defendant  in  a  cross  complaint 
could  be  lawfully  entered  against  him  until 


he  was  so  served,  and  given  the  usual  time 

to  plead. 

The  statute  relative  to  ukechanlcs'  liens 
(section  5910,  Ballinger's  Aim.  Codes  &  St> 
provides  that  in  any  action  brought  t»  fore- 
close a  Uen  all  persons  who,  prior  to  the 
commencement  of  such,  have  legally  filed 
claims  of  liens  against  the  same  property, 
shall  be  Joined  as  parties  either  plaintiCT  or 
defendant,  and  that  no  action  to  foreclose  a 
lien  shall  be  dismissed  at  the  instance  of  a 
plaintiff  to  the  prejudice  of  another  party  to 
the  suit  who  claims  a  lien.  It  is  further  pro- 
vided that  no  person  shall  beghn  an  action 
to  foreclose  -  a  lien  while  a  prior  action  to 
foreclose  another  11^  on  the  same  property 
is  pending,  and  if  such  lienor  Is  not  a  party 
to  the  original  action,  he  may  apply  to  the 
court  to  be  Joined  as  a  party  thereto.  Where 
Judgment  is  demanded  by  a  defendant  lienor, 
and  the  facts  constituting  his  cause  of  action 
are  not  set  out  in  the  complaint,  It  is  proper 
to  set  the  same  up  in  his  answer  In  the 
nature  of  a  cross  complaint;  and  we  do  not 
think,  where  there  had  been  a  personal  serv- 
ice of  the  summons  in  the  original  case, 
service  of  a  summons  on  the  plaintiff  or  on 
the  codefeudant  Is  necessary.  Treiber  v. 
Shafer,  18  Iowa,  29;  Bevier  v.  Kahn,  111 
Ind.  200,  12  N.  E.  160;  Manufacturing  Co. 
V.  Clark,  23  Neb*.  702,  37  N.  W.  628.  But 
the  cross  complaint,  although  set  up  in 
the  answer,  is  in  the  nature  of  an  original 
action;  and,  as  the  person  whose  property 
Is  affected  by  the  lien  is  entitled  to  serv- 
ice of  a  copy  of  the  comj^alnt  so,  too,  he  is 
entitled  to  the  service  of  a  cross  complaint; 
for  it  Is  through  the  allegaticms  of  the  com- 
plaint or  cross  complaint  that  he  Is  in- 
formed of  the  nature  and  cbaract^  of  the 
demand  agahist  him,'  and  that  it  will  be  ad- 
judicated, not  only  so  far  as  it  affects  the 
plaintiff's  claim,  but  also  so  far  as  it  af- 
fects the  defendant  owners;  and  it  is  on 
the  facts  pleaded  in  the  complaint  or  cross 
com[daint  only  that  the  court  can  pronoance 
Judgment  in  case  of  default  There  is  Just 
as  much  necessity  for  a  def^dant  lienor 
to  plead  the  facts  constituting  his  lien,  and 
the  nature  of  his  demand,  and  for  the 
service  of  such  pleading  as  for  the  plaintiff 
who  Institutes  the  action  to  foreclose  the 
lien  to  plead  the  facts  constituting  his  lien 
and  to  serve  his  complaint.  The  general 
all^atlon  In  the  complaint  that  the  defend- 
ants have,  or  claim  to  have,  a  lien,  is  not 
such  an  allegation  of  facts  as  to  authorize 
a  Judgment  in  favor  of  a  defendant  lienor 
against  the  defendant  owner,  and  It  Is  In- 
serted in  the  complaint  only  for  the  purpose 
of  having  the  court  determine  the  iwiorltles 
between  the  plaintiff  and  defendant  lienors. 
The  supreme  court  of  Indiana  has  well  said: 
"The  only  real  difference  between  a  com- 
plaint and  a  cross  complaint  Is  that  the  first 
Is  filed  by  the  plaintiff  and  the  second  by 
the  defendant.  Both '  contain  a  statement 
of  the  facts,  and  each  demands  afflnuatlve 
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relief  upon  the  facts  Btnted.  In  the  making 
of  tbe  Issues  and  the  trial  of  questions  of 
faet  tbe  court  is  governed  tlie  same  prin- 
ciples of  lav  and  roles  of  practice  in  the 
one  case  as  in  the  other.  When  a  defend- 
ant files  a  cross  complaint  and  seeks  afflrma- 
tive  relief,  he  becomes  the  plaintiff."  Ewing 
V.  Patterson,  35  Ind.  32«;  Tippecanoe  Co. 
Com'rs  T.  Lafayette.  M.  &  B.  R.  C6.,  50  Ind. 
8&.  There  being  do  service  of  the  cross 
complaint  on  James  Nolan,  and  no  sarlce 
of  a  summons  notifying  him  that  It  would 
be  filed,  the  Judgment  of  the  Holland-Hotr 
Mill  Company,  so  far  as  it -affects  the  com- 
munity properly,  la  invalid. 

The  record  fails  to  show  any  service  of 
the  summons  or  cross  complaint  of  Dullanty 
on  James  Nolan.  There  is  a  flodlng  to  the 
effect  that  be  was  r^ularly  and  duly  served 
with  summons  and  cross  complaint  So  far 
as  the  appellants  are  concerned,  this  must  he 
taken  as  true,  for  they  did  not  exc^t  to  It; 
but  If,  In  fact,  James  Nolan  was  not  served 
with  tbe  summons  or  cross  complaint  for  the 
I>nllanty  demand,  as  we  have  indicated  in 
passing  on  the  Holland-Horr  Mill  Company 
Judgment,  no  Judgment  affecting  the  com- 
munity property  would  be  valid. 

Substitution,  during  tbe  trial,  of  the  Grif- 
fith Heating  &  Plumbing  Supply  Company 
as  tbe  successor  of  Dullanty  is  complained 
of.  Tbe  assignment  was  a  fact  which  oc- 
curred after  tbe  cross  complaint  bad  been 
filed.  The  assignment  was  a  fact  which 
James  Nolan  and  Susie  A.  Nolan,  at  least, 
had  a  right  to  controvert  and  tbe  same 
might  affect  a  substantial  right.  The  stat- 
ute provides  for  supplemental  pleadings  to 
show  facts  wlilch  occur  after  the  former 
pleadings  are  filed.  Section  4058,  Ballin- 
ger's  Ann  Codes  &  St.  Issues  on  such  facts 
can  only  l>e  Joined  on  such  supplemental 
pleadings,  unless  waived.  The  supplemen- 
tal pleadings  were  not  waived  by  either  Susie 
A.  or  James  Nolan,  and  the  court  erred 
In  permitting  the  fact  of  tbe  assignment  to 
be  shown,  at  least  as  against  James  Nolan, 
for  be  was  not  served  with  supplemental 
pleadings,  and  cannot  be  deemed  to  have 
waived  the  same,  and  he  was  not  present 
at  the  trial,  with  opportunity  to  controvert 
the  afisignment.  If  a  person  pendente  lite 
becomes  assignee  of  the  Interest  ot  a  party 
in  the  suit,  and  wishes  to  take  part  In  It 
he  must  iulng  forward  his  daJm  by  supple- 
mental pleadings;  for  under  section  4824, 
Id.,  the  real  party  In  interest  is  required  to 
prosecute  the  action.  The  court  will  not 
permit  a  purchaser  pendente  lite  to  come  in 
and  take  part  in  th«  proceedings  In  the 
cause  without  supplemental  pleadings,  un- 
less by  consent  of  the  other  parties  to  the 
suit  Story.  Bq.  PI.  (10th  Kd.)  348;  21 
Bnc.  I'l.  &  Prac.  38,  39;  Lunt  v.  St^hens, 
76  III.  607;  WUder  v.  Keeler.  3  Paige,  164, 
23  Am.  Dec.  781.  The  court  therefore  erred 
in  entering  A  judgment  In  favor  of  the  as- 
signees affecting  tbe  community  property. 


In  view  of  our  disposition  of  this  appeal, 
we  now  pass  to  tbe  consideration  of  otha 
assigned  errors.  The  appellants  demanded 
a  Jury  trial,  stating  as  a  reason  that  tbe 
action  was  at  common  law,  and  not  In  eq- 
uity. The  demand  was  denied,  and  on  this 
error  la  assigned.  This  court  has  rei>eatedly 
held  that  au  action  to  foreclose  a  lien,  onder 
the  law  cited.  Is  an  equitable  action,  and 
for  that  reason  has  entertained  JurisdlctlMi 
when  the  amount  in  controversy-  was  less 
than  $200.  Fox  v.  Nachtshelm,  3  Wash. 
St  084.  20  Pac.  140.  No  error  was  commit- 
ted in  refusing  a  Jury  trial. 

Certain  errors  are  assigned  relative  to 
tbe  admission  of  evidence.  Tlie  adml^lm 
of  testimony  as  to  work  done  by  Powell  on 
other  bouses  was  harmless  «Tor.  On  Jan- 
uary Id,  1000.  Powell  and  the  community 
had  a  settlement  in  order  to  ascertain  bow 
much  was  due  on  the  contract,  and  It  was 
found  that  tbe  sum  due  was  $302.^.  A 
memorandum  .in  writing  to  this  effect  Tvas 
signed  by  Susie  A.  Nolan,  who,  In  the  set- 
tlement was  acting  for  tbe  community.  We 
think  evidence  of  this  fact  was  admissible; 
and  that  the  m^orandum  was  also  admissi- 
ble. The  llen'daim  filed  by  PoweU  March  20, 
1001,  sets  forth  that  the  materials  furnished 
and  the  work  and  labor  done  and  performed 
In  the  erection,  construction,  and  completion 
of  the  building  and  improvements  were  and 
are  of  the  value  of  $020.25,  of  which  S61T.50 
lias  been  paid.  It  further  sets  forth  that  the 
original  contract  price  for  the  building  of 
the  house  was  $800,  and  was  to  be  paid  for 
in  cash  as  rapidly  as  the  work  was  done  and 
materials  furnished,  and  that  the  other  Im- 
provements consisted  in  the  erection,  con- 
struction, and  completion  of  a  fence  and  side- 
walk and  furnishing  materials  therefor.  A 
bill  of  particulars  was  attached  to  and  made 
part  of  tbe  lien  notice.  The  first  Item  in 
this  bin  was:  "September  20.  Contract 
price  of  bouse,  ¥800."  Then  followed  18 
Items  for  extras  between  October  9th  and 
December  23d.  The  first  credit  was  for  the 
sum  of  $100,  October  7th,  and  the  last 
tiredlt  was  December  Ittth.  There  were  sev- 
en credit  Items,  the  largest  payment  at  any 
one  time  being  $250.  The  m^orandum  of 
settlement  heretofore  referred  to  contained 
a  stipulation  that  the  money  paid  was  to 
apply  on  the  extras,  and  the  balance  on  the 
contract  We  think  the  evidence  falls  to 
show  fraud  or  coercion  touching  the  settle- 
ment, and  It  fully  sustains  the  demand  of 
the  respondent  Powell  as  set  forth  In  bis 
lien  notice,  with  tbe  <  exception  of  items 
amounting  to  about  ?{>3.99,  which  was  for 
materials  and  labor  on  another  house.  The 
mortgage  of  tbe  Pennsylvania  Mortgage 
Investment  Company  was  made  on  tbe  23d 
day  of  October,  1809,  a  month  after  most  of 
the  extras  had  been  furnished.  It  does  not 
appear  tliat  there  was  any  agreement  when 
tbe  payments  were  made,  as  to  their  applioa- 
tloD  in  jtayment  of  any  particular  pert  of 
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the  IndebtedneM.  At  the  time  the  mortgage 
became  a  lien,  the  Bum  of  ¥200  only  had  been 
paid,  and  the  mortgagee  was  bound  to  take 
notice  that  there  wad  a  prior  lien  In  favor 
of  Powell  for  at  last  9600  on  the  contract, 
as  well  aa  for  the  extras  that  bad  been  fur- 
ntofaed  up  to  that  time.  Section  6003,  Bal- 
llnger's  Ann.  Oodea  &  St.  Powell,  in  the 
absence  of  any  direction  from  the  communl- 
t]r»  bad  the  right  to  ai^y  the  payment  to 
his  nnsecured  debt,  and,  as  the  ai^catlon 
was  made  under  an  agreement  with  the 
commonlty  while  the  lien  existed  and  be- 
fore the  Hen  notice  was  filed,  it  was  bind- 
ing upon  the  community;  and  the  mortgagee, 
undnr  the  dnnunstancee,  had  no  right  to 
complain,  as  its  security  was  In  no  way  di- 
minished or  impaired  t^  such  ai^licatton. 
The  remaining  amount  due  on  the  lien  was 
Iras  than  the  amount  of  the  lien  when  the 
mortgage  was  taken. 

It  is  also  claimed  that  because  the  item  of 
$53.00  was  Included  in  the  lien  notice  the 
entire  lien  must  fall.  The  appellants  cite 
US  to  several  authorities  sustaining  this  prop- 
osition; among  others  to  Dexter  Horton  & 
Co.  T.  Sparfcman,  2  Wash.  St.  165,  25  Pae. 
1070.  and  2  Jones,  Liens  (2d  Ed.)  f  132a  In 
the  latter  citation  it  Is  said:  "When  matters 
for  which  there  may  be  a  lien  are  mingled 
with  others  for  which  no  Hen  Is  given,  they 
cannot  be  separated  by  a  jury  In  accordance 
with  oral  evidence.  It  Is  not  sufficient  that 
the  amount  of  the  Hen  can  be  ascertained 
by  extrinsic  evidence,  but  the  owner  of  the 
property  Is  entitled  to  be  Informed  of  that 
fact  from  the  account  or  statement  of  the 
Hen  died  In  accordance  with  the  statute." 
The  provisions  of  our  law  relating  to  liens 
and  all  the  proceedings  thereunder  are  to  be 
liberally  construed.  Section  5017,  Ballinger's 
Ann.  Codes  &  St.  To  literally  apply  the  rule 
Insisted  upon  would  nullify  this  provision  of 
the  Bta.tute.  In  this  case  the  lien  notice  con- 
tains a  bin  of  particulars,  the  llenable  and 
nonllenable  Items  can  be  readily  asc^'taloed 
*  by  the  owner,  and  the  lienor  seeks  only  to 
foreclose  his  lien  as  to  one  Item,  viz.,  a  bal- 
ance on  the  contract  price  for  the  erection  of 
the  house.  This  was  clearly  a  llenable  item. 
It  la  manifest  that  no  fraud  was  attempted 
by  the  lienor.  In  filing  his  Hen  notice.  The 
mere  fact  that  nonllenable  Items  may  be  in- 
cluded with  llenable  items  Is  in  Itself  insuffi- 
cient to  establish  fraud  and  destroy  the  en- 
tire Hen.  Fraud  should  not  be  Imputed  where 
such  items  are  Included  by  mistake,  or  where 
the  whole  transaction  plainly  appears  as  in 
this  ease,  or  where  such  items  are  Included 
under  an  honest  belief  that  they  are  llenable 
Items,  although  they  may  not  be  such.  Under 
SDch  circumstances  we  think  It  is  the  better 
rule  to  hold  that  the  court  'm&y  separate  the 
llenable  from  the  nonllenable  Items,  and  ren- 
dw  a  decree  of  foreclosure  for  the  amount  of 
.the  llenable  Items.  Whittler  v.  MIU  Go.,  6 
Wash.  190,  88  Pac.  303.  36  Am.  St  Rep.  140; 
Dn^an  r.  Logging  Co.,  10  Wash.  84^  88 


Pac.  856;  Peterman  v.  Brewing  Co.,  11  Wash. 
190,  39  Pac.  452;  Bolster  v.  Stocks,  13  Wash. 
460,  43  Pac.  532.  534,  1090. 

The  admission  of  the  Powell  Hen  notice  is 
assigned  as  error.  The  signature  of  Powell 
to  the  lieu  notice  was  proven.  He  produced 
the  notice.  He  testified  that  he  had  filed  the 
same.  There  was  a  certificate  of  the  auditor, 
under  his  seal,  as  to  tbe  flUng  and  recording 
of  the  Instrument.  We  think  this  was  a 
sufficient  Identification  of  the  Hen  notice. 
The  evidence  showed  that  |235  of  the  amount 
claimed  was  for  materials  furnished  at  tbe 
request  of,  and  under  a  contract  with,  Pow- 
ell, by  the  Holland-Horr  Mill  Company.  This 
had  not  been  paid,  although  the  evidence 
showed  that  the  community  had  been  re- 
quested by  Powell  to  pay  It,  and  deduct  the 
amount  from  the  contract  price  due  bim.  At 
that  time  there  was  sufficient  of  the  contract 
price  due  PoweH  to  pay  this  claim.  The  ap* 
pellants  claim  that  because  this  had  not  t>een 
paid  by  Powell,  he  could  not  enforce  fi  Hen 
for  the  same.  Powell  was  primarily  HaUe 
to  the  Holland-Horr  XIlU  Oompany,  and  It 
could  look  to  him  for  payment  Irrespective  of 
any  Hen  which  the  law  gave  to  It  We  think, 
therefore,  that  Powell  had  a  right  to  claim 
a  Hen  for  tbe  amount  of  such  material,  the 
same  as  if  he  had  fumisbed  it  directly  him- 
self. Section  5000,  Ballinger's  Ann.  Codes  & 
St:,  requires,  however,  that  there  must  be 
deducted  from  the  contractor's  claim  Hen 
claims  for  tabor  performed  and  materials  fur- 
nished to  him  in  enabling  bIm  to  carry  out 
his  contract  It  requires  tbe  contractor  to  de- 
fend any  action  brous^t  to  foreclose  such 
liens  at  bis  own  expense,  and  provides  that 
during  the  pendency  of  the  action  the  owner 
may  withhold  from  tbe  contractor  the  amount 
of  money  for  which  the  claim  Is  filed;  that 
in  case  of  Judgment  upon  the  Hen  against 
the  owner  or  his  property  the  owner  shall 
be  allowed  to  deduct  from  the  contractor's 
claim  the  amount  of  the  Judgment  and  costs 
of  such  subcontractor  or  material  men;  and, 
if  that  amount  exceeds  the  amount  due  th^e 
contractor  he  is  allowed  to  recover  the  excess 
from  tbe  contractor.  It  Is  only  In  case  of 
judgment  on  the  Hen  of  the  laborer  or  ma- 
terial man  that  the  amount  of  tbe  Hen  and 
costs  is  to  be  deducted  from  tbe  contractor's 
claim.  In  this  case  tbe  court  below  gave 
judgment  in  favor  of  tbe  Holland-Horr  Mill 
Company,  but  did  not  deduct  the  amount  of 
the  same  and  costs  from  the  contractor's 
claim.  This  ^ould  have  been  done,  unless 
the  refusal  of  tbe  owner  to  pay  the  Holland- 
Horr  Mill  Oompany  at  the  request  of  the 
contractor,  when  tbe  amount  due  tbe  con- 
tractor from  the  owner  exceeded  tbe  amount 
due  the  Holland-Horr  Mill  Comfiany,  releas- 
ed the  contractor  from  tbe  payment  of  the 
costs.  We  tbink  it  did,  for  the  owner  could 
have  prevented  the  costs,  and  could  have  pro- 
tected himself  In  making  such  payment  by 
setting  the  same  off  against  tbe  amount  due 
the  contractor.   We  hold  that  the  Judgment 
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of  the  HollaDd-Horr  Mill  Company  is  Told, 
and  that  no  Judgment  can  be  now  entered 
thereon.  It  follows,  therefore,  that  no  part 
of  the  same  shonjd  be  dodncted  from  tbe 
coQtractor'a  claim. 

Tbe  appellants  claim  that  no  Uen  la  given 
to  a  contractor  who  merely  superintends  and 
oversees  tbe  work,  bnt  who  does  no  labor  up- 
on, and  furalBhes  no  material  fw  the  con- 
struction of,  the  building.  Section  S&OO, 
suiHra,  ^ves  to  every  person  performing  labor 
upon  or  fnmishing  material  for  tbe  construe- 
tlon  of  a  building,  etc.,  a  lien  thereon.  Sec- 
tion 6904,  supra,  provide  tiiat  within  00  days 
after  tbe  cessation  of  labor  or  fnmlsblns  of 
material  a  claim  for  such  lien  ^all  be  re- 
corded in  the  office  of  the  county  auffltw  of 
tbe  county  where  the  building  Is  located. 
The  claim  shall  state  tbe  time  of  commence- 
ment and  cessation  of  performing  labov,  etc. 
SectifHi  600^  supra,  jHrovldes  that  the  con- 
tractor shall  recover  on  the  claim  filed  by 
him  the  amount  lliereof,  after  deducting  tbe 
claims  Ql  other  partlea  for  labor  and  materi- 
al, etc;  Section  5011,  supra,  declares  that  In 
every  case  in  whlcb  different  llenB  are  claim- 
ed tbe  rank  of  such  shall  be:  (1)  All  persons 
performing  labor;  (2)  all  persons  famishing 
material;  (3)  the  subcontractors;  (4)  tbe  acig- 
Inal  contractors;  and  that  the  proceeds  of  tiie 
sale  of  the  property  on  which  the  llois  are 
foredosed  must  be  applied  to  each  lien  In  or- 
der <tf  Its  rank.  If  sectitm  S800^  supra,  stood 
altme,  there  would  be  some  reason  to  con- 
strue titte  law  as  cmtended  tor  by  appellants. 
Winder  v.  Caldwell.  14  How.  434,  14  U  Ed. 
487;  Campbell  v.  Mannfacturlng  Co.,  11 
Wash.  20^  SO  Fac.  4S1;  Uohr  v.  Otark.  3 
Wash.  T.  440, 10  Pac.  28.  The  other  sections 
ot  the  statute  which  we  have  dted  clearly  In- 
dicate that  a  subcontractor  or  owtractor  is 
to  be  regarded  as  performing  labor  upon  tbe 
building,  and  Is  entitled  to  file  lira  claims 
therefor,  the  same  as  labwers  and  material 
men,  but  subordinate  to  such  liens.  Oonstru- 
Ing  tbe  act,  as  we  must,  so  as  to  give  effect 
to  every  part  thereof,  we  must  hold  that  tbe 
contractor  has  a  Hen  for  tbe  contract  price, 
Irrespective  of  tbe  fact  that  he  performed 
no  service  further  than  overseeing  the  con- 
struction ot  the  building  according  to  his 
contract 

The  DuUanty  Hen  claim  la  against  Susie 
A,  Nolan,  and  her  husband  is  not  mentioned 
therein.  Tbe  statement  In  the  claim  Is  to 
the  effect  that  notice  is  given  tha,t  the  claim- 
ant, at  the  request  of  Susie  A.  Nolan,  cwn- 
m«iced  to  perform  the  labor  and  furnish  the 
material,  etc.  The  aUegati<m  of  the  cross 
complaint,  which  Is  sustained  by  the  proof, 
la  tliat  tbe  lat>or  and  mat€rla]s  were  fur- 
nished under  a  contract  with  Susie  A.  Nolan 
and  her  husband.  Because  of  this  variance 
the  appdlants  claim  that  the  Griffith  Heat- 
big  &  Plumbing  Supply  Company  should 
have  been  nonsuited  on  their  motion  for  a 
nonsuit  The  lien  claim  states  that  Susie  A. 
N(^an  Is  the  owner  and  reputed  owner  ot 


the  lots  on  which  the  hea  Is  claimed.  Tbe 
cross  c<Hnplalnt  allies  that  Susie  A.  Ko* 
Ian  is  tbe  tuMet  of  the  legal  tltl^  but  that 
it  was  acquired  with  the  ctHumunlty  funds. 
We  think  tbe  Hen  notice  was  sufficient  It 
falls  within  tbe  rule  laid  down  by  us  in  tbe 
case  of  Bolster  v.  Stocks,  13  Wash.  4O0.  43 
Pac.  532,  534,  1090.  It  Is  alleged  In  the  cross 
complaint  that  puUanty  altered  Into  an  oral 
contract  with  die  community  to  peeform  the 
plumbing  wwrk  and  furnish  the  plumUiv 
material  on  the  four  dweiUng  houses,  and 
be  was  to  be  paid  therefor  what  It  was  rea- 
sonably wtntb.  Ihe  reasonable  worth  Is  al- 
leged to  be  91,212.75.  on  which  «S00  was 
paid.  Tbe  amount  on  each  house  Is  also  siv- 
arately  alleged  In  the  cross  complaint  and 
U«i  claim.  H«  fc^  an  account  of  the  ma- 
terial that  wait  Into  each  bouse.  For  this 
reason  ^K>dlant8  dalm  that  tUa  11m  clahn 
must  be  on  each  bouse  separately.  Tlie  con- 
tract was  an  entire  contract  for  the  four 
houses.  Section  5807,  supra,  provides  that 
thwe  may  be  one  claim  against  two  or  mwe 
separate  i^eces  of  property,  and  requires  tbe 
lien  dalm  to  dedgnate  the  amount  due  on 
eadi  piece  ot  property,  or  It  la  postponed  to 
other  UtXM.  We  think  the  Uen  claim  bi  fliis 
case  was  In  strict  cmnpllance  with  the  stat- 
ute. As  the  ccmtract  was  an  entire  <«et  aef- 
arate  Uen  claims  were  not  required.  PhlBlps 
T.  Gilbert  101  U.  S.  721,  25  U  Ed.  833. 

During  tbe  progrera  of  tbe  work  fSOO  was 
paid  up<m  account  of  tbe  contract.  On  Sep- 
tember SO,  1800,  before  any  mortgage  li«iB 
had  attached.  In  order  to  enable  tbe  own- 
ers  to  seU  the  first  house,  tbe  owners  and 
contractor  agreed  that  the  first  house  shoald 
be  rdeased  from  the  Uen  thereon.  We  think 
it  dear  from  the  evidence  that  tUs  relesse 
was  made  in  conslderatltm  of  tbe  paymeits 
already  made  on  the  contract.  Under  on 
honest  bdief  that  a  certain  Item  for  water 
pipe,  amounting  to  fl35,  was  a  Uenahle  itent. 
tbe  same  was  Included  in  the  Uen  notice. 
This  should  be  deducted  iwo  rata  tnm  the 
Hens  on  the  four  houses  as  segregated.  Tbe  ' 
fSOO  should  be  appropriated  to  the  paymoit, 
first  of  the  lloi  on  the  first  bouses  and  tbe 
balance  to  tbe  paymoit  pro  rate  of  the  Ueos 
on  the  remaining  three  houses,  and  tat  tbe 
balance  the  Griffith  Heating  St  Plumblog 
Siqiply  Cmnpany  iribould  have  Jodgmoit  (tf 
f<»reclosure,  to  which  tbe  mortgage  Ueos 
should  be  declared  suiwrdinate.  TbiB  is  u 
equitable  adjustment  betweai  the  lioior, 
owners,  and  mortgagees.  Tbe  release  of  tbe 
Hen  on  tbe  first  house,  although  the  contract 
was  entire,  did  not  destroy  the  lien  on  the 
ramainlng  bouses.  Boisot,  Mech.  Liens,  T07; 
ReUly  V.  WllUams  (Minn.)  60  N.  W.  886; 
HaU  V.  Sheeban.  60  N.  Y.  618;  MieseU  r. 
Griest  (Kan.  App.)  40  Fac.  1O70;  Carr  v. 
Hooper  (Kan.  Sop.)  28  Pac  88a  For.  tbe 
¥186— tbe  noollenable  Item— a  personal  Jodf- 
mMit  «ily  can  be  entered  against  the  com*, 
munl^. 

We  are  strongly  impressed,  from  readinf 


Digitized  by  Google 


Wasb.) 


TOUNO  T.  STAMPFLER 


721 


the  affidavit  of  tlie  service  of  the  vmnmons 
In  the  original  action,  that  by  oversight 
there  was  an  omission  In  the  affidavit  of 
s^-Tlee.  and  that  the  pmpn  making  the  same 
Intended  to  say  that  he  served  the  summons 
with  a  copy  of  the  complaint  tt  such  la  the 
fact,  the  respondent  Powell  should  be  allow- 
ed to  correct  the  return  so  as  to  correspond 
with  the  fact,  and,  if  the  return  is  so  cor- 
rected, the  court  below  Is  authorized  to  en- 
ter  Judgment  of  foreclosure  In  favor  of  re- 
qiondent  Powell  few  the  amount  claimed  by 
him  In  his  lien  notice,  viz.,  9302.75,  together 
with  his  costs  and  an  attorney's  fee  of  $50, 
on  that  portion  of  the  property  covered  by 
the  U&i  claim  of  PowelL  If  such  correc- 
tion In  the  return  cannot  be  made,  the  ac- 
tion, so  far  as  the  Powell  demand  is  con- 
cerned. Is  to  be  dismissed,  at  the  cost  of 
the  respondent  Pow^.  It  he  ao  elect,  he 
may  also  amend  the  return  of  the  service  as 
to  the  amended  complaint  The  statute  pro- 
Tides  that  Uena  shell  not  bind  the  property 
subject  to  the  lien  for  a  Icmger  period  than 
eight  calradftr  months,  unless  an  action  shall 
tie  comineiiced  to  enfwce  the  lien.  We  have 
bdd  in  FetMBon  Dillon,  supra,  that  this 
sctton  must  be  commenced  against  both 
spoiises  within  the  time  limited,  or  the  court 
kas  not  Jurisdiction  to  enforce  the  lien 
against  the  community  property.  The  Hol- 
land'Horr  Hill  Oompony  did  not  commence 
tts  ajetim  against  James  Nolan  by  service 
^  a  summons  or  cross  complaint  on  him 
within  the  eight  months,  and  It  cannot  now 
commence  its  action  within  that  time  against 
Urn.  Ttm  actkm  of  the  Holland-Horr  mu 
Company  on  Its  cross  comidalnt  should  be 
dismissed.  Under  the  statute  (section  4837, 
Ballinga^B  Ann.  Codes  &  St)  the  firm  of 
Orifflth  Heating  &  Plumbing  Supply  Com- 
pany. BQCcesBW  In  Interest  to  the  Dullanty 
claim,  had  one  year  after  October  17,  1900, 
—the  time  when  the  claim  was  assigned  to 
them.— in  which  to  move  the  court  for  leave 
to  eontbtne  the  action  as  successor  of  Dnl- 
lanty.  This  motion  was  made  at  the  trial, 
and  within  the  year.  The  supplemental 
pleadings  necessary  to  show  that  it  succeed- 
ed to  the  Dullanty  Interest  were  not  filed. 
This  to  an  irr^;nlarity  that  can  be  cured. 
The  supi^emaital  pleadings  can  yet  be  filed 
and  served.  The  respondent  the  Griffith 
Heating  &  Plumbing  Supply  Company  should 
be  pCTmitted.  to  pursue  this  course,  and  a 
new  trial  should  be  had  as  to  Its  claim,  after 
proper  service  of  such  supidemental  plead- 
Ings,  and  Judgment  entwed  as,  the  court  finds 
tiw  fact  to  be,  ivorlded  there  was  service  of 
the  summons  or  cross  complaint  of  Dullanty 
on  James  Ntdan.  We  have  searched  the 
reeord  before  us  in  vain  for  any  proof  of 
Sttcb  service.  There  la  a  recital  In  the  decree, 
and  a  finding  to  that  effect;  but  If,  as  a 
matter  of  fact  no  such  service  was  made, 
the  cross  action  of  the  Griffith  Heating  & 
numbini;  SiQiply  CiHupany  should  be  dis- 
missed. 


The  final  Judgment  and.deoree  of  the  courj' 
below  is  reversed,  with  costs  to  appellants, 
and  this  cause  Is  remanded  to  the  court  be- 
low for  the  purpose  of  entering  a  final  Judg- 
ment and  decree  therein  In  conformity  with 
this  opinion. 

REAVIS,  C.  J.,  and  DUNBAR,  FULLER- 
TON,  ANDERS,  HADLEY,  and  MOUNT,  JJ.. 
concur. 


(27  Wash.  aSO) 
YOUNG  V.  STAMPFLER  et  ux. 
(Supreme  Court  of  Washington,   Feb.  3,  1902.) 
ESTOPPEL— DEEDS— PAROL  EVIDENCE. 

1.  Where  a  (trantee  in  a  warranty  deed  sued 
for  breach  of  the  covenant  aj^ainst  incumbran- 
ces, parol  evidence  was  admisBlble  to  Bhow 
that,  the  grantor  having  porcbased  the  deed  on 
an  execution  sale,  and  the  land  having  been 
redeemed  by  the  execution  debtor,  the  warranty 
deed  was  given  to  plaintiff  at  the  request  of 
the  debtor  on  an  understanding  that  the  same 
was  merely  a  redemption  deed,  and  that  it 
should  have  no  effect  as  a  warranty. 

2.  Where,  In  a  suit  for  br^di  of  the  cove- 
nant against  lucnmbrances  in  a  warrantr  deed, 
the  defense  is  that  it  was  understood  between 
the  grantor  and  the  grantee  that  the  deed  was 
not  to  be  in  fact  a  warranty,  and  that  a  cer- 
tificate to  such  effect  should  be  executed  by  the 
attorney  for  the  grantee,  it  Is  immaterial 
whether  he  executed  the  certificate  or  not,  In- 
asnnifh  as  the  parties  would  be  regarded  as 
havius  done  that  which  they  had  agreed  to  do. 

3.  Where,  by  an  aereeioent  between  one 
whose  land  has  been  sold  on  execution  and  the 
execution  purohaser  and  another  on  redemption 
by  the  execution  debtor,  a  warranty  deed  is 
given  to  the  other  on  an  understanding  that  It 
shall  in  fact  be  merely  a  redemption  deed,  and 
not  operate  aa  a  warranty,  there  is  an  equitable 
estoppel  iireventing  the  grantee  from  the  execu- 
tion purchaser  from  suing  on  a  breadi  of  the 
warrauty  against  incumbrances. 

Appeal  from  superior  court,  Thurston  coun- 
ty; O.  V.  Linn,  Judge. 

Action  by  Josephine  Young  against  Jacob 
Stampfler  and  wife.  From  a  Judgment  In 
favor  of  plaintiff,  all  parties  an>eal.  Re- 
versed. 

J.  W.  Robinson,  for  plaintiff.  Allen  Weir 
and  Troy  &  Falknor,  for  defendants. 

WHITE,  J.  A  Judgment  for  $1  and  costs 
In  favor  of  the  plaintiff  was  rendered  in  the 
court  below.  Both  plaintiff  and  defoidants 
appeal  from  the  same.  Tfle  evldaice  la  not 
brought  up  with  the  findbigs  of  fact  The 
I^alntiff  brought  the  action  to  recover  f210 
and  Interest,  the  consideration  alleged  to 
have  been  paid  for  a  certain  six-acre  tract 
of  land,  alleging  breach  of  a  covenant  against 
incumbrances  contained  in  the  deed  'convey- 
ing the  land  from  the  defendants  to  the 
plaintiff.  The  deed  contained  a  coreuant 
against  incumbrances  exc^  taxes,  and  was 
In  form  a  gmeral  warranty  deed.  While  the 
premises  were  owned  one  Holsteln,  th^ 
were  mortgaged.  After  the  conv^ance  to 
the  plaintiff  by  defendants,  suit  was  tnrought 
to  foreclose  this  mortgage.  The  defendants. 
With  others,  among  whom  was  William 
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Jamleaon,  were  made  defendants  In  tbe  fore- 
closure salt  I^lntlfl  was  not  made  a  de> 
fendant  Plaintiff  never  at  any  time  placed 
her  deed  on  record,  never  took  prasession  of 
tbe  land,  and  never  at  any  time  exercised 
or  attempted  to  exercise  any  rights  of  pos- 
session or  ownership  therein.  In  the  fore- 
closure suit  defendants  defaulted.  Judg- 
ment of  foreclosure  on  the  mortgage  was 
obtained.  A  decree  of  foreclosure  decreed 
the  sale  of  the  premises,  and  that  the  pur- 
chaser be  let  Into  possession.  The  prop- 
erty was  sold  under  the  decree,  sale  was 
confirmed,  and  tbe  purchaser  at  such  sale 
received  a  sheriff's  deed.  Plaintiff  had  no 
knowledge  of  the  mortgage,  foreclosure  suit, 
or  sale  until  after  the  execution  of  the  sher- 
iff's deed.  The  land  was  open,  unimproved, 
and  unoccupied.  After  tbe  execution  of  the 
sheriff's  deed,  plaintiff  made  a  quitclaim 
deed  to  tbe  defendants  for  the  land,  ten- 
dered It  to  them,  and  demanded  tbe  $210  al- 
leged purchase  price  and  Interest.  Defend- 
ants refused  to  accept  tbe  deed  or  pay  the 
sum  demanded.  The  defendants  pleaded  in 
this  action  a  separate  defense  In  BUt>Btance 
as  follows:  Tliat  prior  to  tbe  3d  day  of 
April,  1S95,  one  W.  Jamieson  was  the  owner 
of  the  land  In  fee  simple;  that  wblle  Jamie- 
son  owned  the  land,  and  t>efore  the  3d  of 
April,  1895,  defendant  Jacob  Stampfler  own- 
ed a  certain  Judgment  for  $430  against 
Jamieson  and  against  K  T.  Young,  the  hus- 
band of  tbe  plaintiff.  On  said  judgment 
Stampder  Issued  an  execution  against  the 
iwoperty  of  Young  and  Jamieson.  This  ex- 
«cntton  was  levied  upon  the  land,  and  tbe 
same  was  sold  In  due  and  regular  manner  as 
the  property  of  Jamieson.  Jacob  Stampfler, 
for  $210,  became  tbe  purchaser  at  such  sale. 
Tbe  sale  was  conflrmed.  Stampfler  received 
a  sherifTs  deed  conveying  to  him  the  Interest 
of  Jamieson  In  tbe  land.  After  tbe  execution 
of  the  deed,  at  the  solicitation  and  request 
of  B.  T.  Young  and  Jamieson,  Jacob  Stamp- 
flor  allowed  to  Jamieson  an  extension  of  time 
for  tbe  redemption  of  tbe  land.  On  April 
3,  ISI^,  Jamieson  paid  over  to  Jacob  Stamp- 
fler the  sum  of  $210,  and  desired  tbe  de- 
fendants to  reconvey  the  land.  At  this  time 
Jacob  Stampfler  met  with  Jamieson  and 
YoTmg  and  one  J.  C.  Kleber,  an  attorney  at 
law.  who  represented  E.  T.  Young  and  Jo- 
aephlne  Young,  his  wife.  Jamieson  then 
paid  to  tbe  defendant  Stampfler  the  snm  of 
^10,  being  the  money  described  In  and 
referred  to  in  the  deed  set  forth  in  tbe 
complaint,  and  Jamieson  then  requested  the 
tlefendants  to  convey  the  land  by  deed  to 
E.  T.  Young,  stating  that  he  and  Young  were 
doing  business  together,  etc.  Young  then 
vtatcd  that,  owing  to  an  outstanding  judg- 
ment and  liabilities  against  him,  be  could 
not  own  and  hold  tbe  property  in  bis  own 
name,  and  for  that  reason  requested  de- 
fendant to  execute  the  deed  of  conveyance 
to  Young's  wife.  Thereupon  defMidant 
consented  to  do  so,  and  was  proceeding-  to 


execute  a  quitclaim  deed  or  redemption 
deed  conveying  the  land  to  Young's  wife,' 
when  Young  requested  that  the  deed  be 
made  In  form  of  a  warranty,  alleging  and 
explaining  that  such  deed  would  better  en- 
able them  to  handle,  sell,  and  dispose  of  the 
land.  The  defendant  Stampfler  refused,  and 
objected  to  warranting  the  title  to  the  land. 
He  told  Young  and  Jamieson  that  he  would 
teconvey  the  same  title  in  the  land  be  bad 
received  imder  the  execution  sale,  and  no 
more.  That  the  title  to  the  land  was  tbe 
same  as  when  he  received  It,  and  that  be  had 
not  placed  any  Incumbrances  on  the  land,  or 
allowed  any  lien  to  accumulate  thereon,  while 
owning  the  same,  except  taxes.  That  Young 
then  explained  that  It  was  well  understood 
among  tbe  parties  to  the  transaction  that 
the  deed  would  be  in  point  of  fact  nothing 
more  than  a  redemption  deed,  and  he  then 
requited  and  authorized  Kleber.  as  attor- 
ney for  himself  and  wife,  to  execute  and 
deliver  to  defendants  a  statement  In  writ- 
ing to  that  effect  This  agreement  and  re- 
quest was  agreed  to,  and  was  mdde  by  Young 
at  the  time  of  tbe  execution  and  delivery 
of  the  deed.  Thereupon  defendant  consented 
to  and  did  execute  and  deliver  tbe  deed  at 
all^^  In  the  complaint.  Tbe  defendants 
never  received  any  consideration  for  the 
laud  save  and  except  the  $210  so  received 
from  Jamieson.  That  the  defendant  would 
not  have  executed  the  warranty  deed  but 
for  such  agreement.  That  Kleber  thereaft« 
executed,  signed,  and  delivered  to  defmd- 
ants,  pursuant  to  tbe  agreement  and  in  con- 
sideration thereof,  a  certificate  in  tbe  words 
and  figures  following:  "Olympla,  Wash., 
May  13.  1896.  This  is  to  certify  that  the 
deed  given  by  Jacob  Stampfler  and  wife  to 
Josephine  Young,  dated  April  1,  1805,  to 
six  acres  of  land  on  tbe  east  side  of  Budd't 
Inlet,  In  tbe  county  of  Thurston,  Washing- 
ton, and  to  which  six  acres  Stampfler  bdd  a 
sherifTs  deed  under  execution  in  tbe  case 
of  Stampfler  vs.  Jamieson  and  Young.  Is  a 
deed  given  for  tbe  purpose  of  redemption 
from  the  said  sberitrs  sale,  and  not  as  It 
purports  to  be,  a  general  warranty  deed, 
though  in  that  form.  Any  and  all  liability 
which  may  be  Inferred  by  said  deed  of  war- 
ranty upon  said  Stampfler  and  wife  is  here- 
by renounced  and  released.  Josephine 
Young,  by  John  C.  Kleber.  Her  Attorney." 
It  is  further  alleged  that  the  plaintiff  kn^w 
and  was  fully  cognizant  of  said  agreement 
touching  the  matter  of  warranty.  It  is  fur- 
ther alleged  that  at  all  the  times  E.  T. 
Young  acted  for  and  on  behalf  of  the  plain- 
tiff. One  of  tbe  flndlngs  of  the  court  was  as 
follows:  "That  at  tbe  time  of  the  convey- 
ance of  said  described  land  to  tbe  plaintiff 
by  defendant  to  wit  on  April  3.  18U5^ 
plaintiff  was  represented  by  one  E.  T.  Young, 
her  husband  and  agent,  who  negotiated  tbe 
purchase  of  said  land  for  plaintiff,  she  t>e- 
Ing  not-  present  at  any  time  during  tbe 
transaction;  that  at  said  time,  and  as  a  part 


Digitized  by  Gbogle 


Wash.) 


IN  BE  STEWART'S  ESTATE. 


of  said  transaction,  said  E,  T.  Tonng,  as  the 
Imaband  and  agent  of  plaintiff,  agreed  with 
the'  defendantB  that  their  deed  of  eonr^ance ' 
described  In  paragraph  2  should  be  In  point 
of  fact  a  qnltdalm  or  redemption  deed,  and 
that  the  same  should  be  considered  br  and 
between  the  parties  thereto  and  enforced  on- 
ly as  such,  and  not  otfamrlse,  and  that  said 
£.  T.  Young  did  then  and  tbete,  as  the  hus- 
band and  agmt  of  plaintiff,  aatborize  one 
J.  C.  Kleber,  an  attorney  at  law,  who  was 
Resent  at  said  negotlaUon»  as  Attoraey  tot 
plaintiff,  to  execute  and  deliver  to  plaintiff 
an  Instrument  in  writing  to  the  effect  as 
hereinbefore  described;  that  said  agre«nent 
and  autborlsatlcm  constituted  the  scde  con- 
sldoation  for  making  said  described  deed 
warranty  in  fwm;  that  defendants  relied  up- 
oa  such  agreemmt  and,  but  for  the  same, 
wonld  not  hare  executed  their  said  deed  In 
any  form  other  then  as  a  quitclaim  deed; 
that  thereafter,  to  wit,  on  the  18th  day  of 
May.  1806,  said  Kleber  did  execute  and  de- 
liver to  defendants  a  certain  Instrumoit  In 
writing  pursuant  to'  the  authority  so  dele- 
gated to  him  on  the  8d  of  April.  1895,  which 
Instrument  was  In  the  words  and  figures 
as  follows.  THere  follows  the  Instrument 
as  ha*^nbef6re  set  out.]"  This  action  Is 
betwem  the  original  parties  to  the  transac- 
tion, ^e  rights  of  third  persons  do  not 
intervene.  The  rule  Is  that  parol  or  oral 
evld«ice  is  Incompetent  to  contradict  a  cove- 
nant in  a  deed,  and  upon  the  delivery  and 
ncoeptance  of  a  deed  all  prior  or  contem- 
poraneous agreemento  are  merged  In  the 
deed  or  writing,  and  cannot  afterwards  be 
set  np  to  contradict  or  vary  the  same.  The 
plaintiff  Insists  that  under  this  well-hnown 
rule  the  defmse  jdeaded  Is  insufficient  Un- 
der our  system  equitable  relief  Is  given  In 
actions  at  law.  The  evidence  to  support 
the  affirmative  defense  of  the  defendants 
was  not  Introduced  to  control  or  vary  the 
cov«iant  In  the  deed,  but  to  prevmt  the  en- 
forocment  of  the  same,  because  It  was  ob- 
tained in  such  a  manner  that  It  would  be  a 
fnvA  upon  the  covenantors  to  allow  the 
enforcement  of  the  covmants.  In  such  a 
case  oral  evidence  Is '  admissible.  The  rule 
Is  thus  laid  down'  by  Wharton:  "But  the 
Interposition  of  fraud,  actual  or  construc- 
tive, makes  such  proof  legitimate.  If  It  be 
adequately  established  that  a  party  was  In- 
duced to  sign  a  contract  by  fraudi^ent  parol 
representations  that  the  contract  was  only 
to  be  contingently  operative,  then,  v^n  such 
party  hlms^f  doing  equity,  he  will  be  pro- 
tected from  the  enforcement  of  such  con- 
tract. And  the  relief  that  wonld  be  given 
In  this  respect  by  a  chancellor  will  be  given 
by  a  c;ommon-law  court  administering  eq- 
uitable remedies."  Whart.  Ev.  <3d  Ed.)  f 
029.  In  our  opinion,  the  finding  of  the  court 
siiecificnlly  referred  to  constitutes  an  eq- 
uitable estoppel,  and  the  plaintiff  should  not 
be  permitted,  under  the  facts  found,  to  wage 
her  legal  action  Xor  recovery  of  damages 


for  breach  of  tbe  cov«iant.  Equitable  es- 
toppels are  based  on  the  ground  of  pro- 
moting the  equity  and  Justice  of  the  in- 
dividual case  by  [H'eventlng  tbe  party  from 
asserting  his  rights  under  a  general  techni- 
cal rule  of  law  when  he  has  so  conducted 
blnis^  that  It  would  be  contrary  to  equity 
and  good  conscience  for  him  to  allege  and 
prove  the  truth.  Tbe  facts  upon  which  eq- 
ultaUe  estoppel  depends,  as  a  general  rule, 
are  proved  by  oral  evidence.  But  this  evi- 
dence Should  be  precise  and  clear  and  un- 
equivocal Hie  circumstances  out  of  which 
tbe  question  may  arise  are  of  Infinite  vari- 
ety, and,  as  In  other  cases  of  fraud  and  dis- 
honesty, the  court  must  look  to  the  circum- 
stances of  each  particular  case.  Henn.  Estop^ 
H  742.  743,  760,  762.  The  first  paragraph 
of  the  last  section  cited  fits  the  case  under 
conidderatlon,  and  Is  as  follows:  "The  ex- 
clusive warrant  for  an  equltaUe  estoppel 
Is  that  It  Is  necessary  to  sustain  the  cause- 
of  right  and  Justice^  Where  the  acts  aud 
r^resentatlons  of  a  party  must  have  In- 
fluenced the  other  to  do  acts  which  he  would 
not  otherwise  have  done,  and  where  a  denial 
or  r^mdlatlon  must  operate  to  the  Injury 
of  such  other  party,  the  estoppel  Is  created." 
There  was  no  time  fixed  In  which  Kleber 
should  execute  the  certificate  he  was  au- 
thorized to  make.  For  tbe  purposes  of  thl» 
case  it  is  Immaterial  whetbra:  he  ever  ex- 
ecuted It,  as  we  must  regard  that  as  dcme 
which  the  parties  agreed  to  do.  There  Is- 
no  controvMsy  as  to  the  facts  found  by  tiie 
court.  For  the  purposes  of  this  appeal  they 
are  admitted,  and,  as  we  have  said,'  they 
constitute  an  equitable  estoppel;  and,  hav- 
ing come  to  this  condition.  It  Is  unnecessa- 
ry to  pass  upon  the  other  questions  suggested 
In  the  briefs. 

The  Judgment  of  the  court  below  is  re- 
Tersed,  and  tbe  court  Is  directed  to  dismiss 
this  action  at  the  cost  of  tbe  plaintiff.  The 
defendants  Jacob  and  Mary  Stampfler  are- 
also  to  recover  thefr  costs  on  this  appeal- 

REAVIS.  C.  J.,  and  ANDERS.  FUULER- 
TON.  DUNBAB,  MOUNT,  iiad  HADLBT,  33^ 
concur. 

(26  Wash.  32> 
In  re  STEWART'S  ESTATE. 
PRITCHETT  V.  EDWARDS  et  al. 
(Supreme  Oonrt  of  Washington.   Jan.  2,  1902.> 
APPEAI^-COSTS— TACIT  AFFIRMANCE. 
Where  the  action  of  the  lower  court  la 
relation  to  costft  is  not  expressly  disturbed  in. 
the  opinion  of  the  appellate  court,  such  action, 
is  confirmed. 

Petition  for  rehearing.  Denied. 

For  former  opiuion,  see  GO  Pac.  148. 

PER  CURIAM.  In  the  petition  for  re- 
hearing counsel  for  appellant  suggest  that 
the  question  of  costs  in  the  superior  court 
waft  mentioned,  but  not  determined,  in  the- 
opinion.  The  action  of  the  superior  court 
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In  ration  to  tti*  costs  In  tliat  court  were 
not  disturbed  In  flie  c^lnlon,  and  such  ao> 
tloD  Is  cdkiflrmed. 


(U  N.  U.  279) 

DEBINET  «t  al.  r.  MINERAL  CREEK  MILL- 
ING CO. 

^prems  Ckwrt  of  Neir  Uexieo.   Fob.  1, 
1902.) 

HINBS— ADTSR8S  CLAIMS  —  BJBCTMBNT  —  H<^ 
TIGB  OF  LOCATION— HARKING  BOUND- 
ARIBS— RBCBIVBR'S  REKBIPT. 

1.  Ad  ordlDarr  declaration  in  ejectmrat  is 
•Qfficient,  under  sections  2200.  2291,  Cbmp. 
Laws  1897,  to  present  all  the  qaestlons  invoiT- 
•d  between  sn  applicant  for  patent  (or  s  min- 
lug  claim  and  an  adverse  claimant 

2.  In  New  Mexico  a  preliminary  or  discor- 
•ry  notice  of  location  of  a  mining  dalm  ia  aa- 
kuovn  to  our  laws,  and  a  locator,  as  agalnBt  a 
subsequent  locator  who  raters  peaceably,  mast 
post  such  a  notice  as,  when  a  copy  thereof  ia 
recorded,  the  recoid  will  meet  the  require- 
ments of  section  2324  of  the  Berised  Statutes 
of  the  United  States. 

3.  In  instmctiog  the  jury,  the  court  omitted 
to  mention  the  requirements  of  Sess.  Laws 
1888,  c  25,  f  2.  in  force  when  the  location 
was  made,  as  to  manner  of  marking  the  bound- 
aries of  the  claim  on  the  ground.  Held  ecror. 

4.  A  receiver's  receipt  Issued  to  a  mining  ap- 
plicant during  the  pendency  In  the  court  of  an 
action  brought  in  support  of  an  adverse  claim, 
in  pursuance  of  section  2328  of  the  Revised 
Statutes  of  the  United  States,  is  issued  with- 
out jurisdiction,  and  is  void. 

(Syllabus  by  the  Court.) 

Error  to  dlBtrtetconrt'Bocorro  county;  be- 
fore Justice  H.  B.  Hamilton. 

Action  by  the  Mineral  Creek  MlUlng  Com- 
pany  against  James  Deeney  and  others. 
Judgment  for  plaintiff.  Defendants  bring 
error.  Reversed. 

A.  H.  Harllee  and  T.  8.  Heflhi.  fpr  plain- 
tiffs In  error.  A.  A.  Freeman,  tot  defend- 
ant In  error. 

PARKER,  J.  1.  Tbe  first  point  presented 
Is  as  to  tbe  sufficiency  of  tbe  dedaratloa 
filed  by  contestant  An  ordinary  declara- 
tion Id  ejectment  was  filed  wltbiu '  tbe  re- 
quired time,  to  wblcb  was  filed  tbe  ordinary 
plea  of  not  guilty.  No  mention  was  made 
In  tbe  declaration  or  plea  of  any  of  tbe  land- 
office  proceedings.  Long  after  tbe  expiration 
of  tbe  SO  days  following  the  filing  of  tbe 
adverse  claim,  contestant  filed  an  amended 
declaration,  setting  np  tbe  land-offlce  pro- 
ceedings, and  other  facts  concerning  its  right 
to  poflsesslon  of  tbe  premises  in  controTersy. 
Applicants  moved  to  strike  this  amended 
declaration  from  tbe  files,  for  tbe  reason 
that  a  new  cause  of  action  was  thereby  pre- 
sented, which  motion  was  denied.  Tbe  prop- 
osition was  again  presented  to  the  trial  court 
by  a  motion  In  arrest  of  judgment,  which 
motl<m  was  overruled,  and  applicants  assign 
error  thereon.  It  Is  apparent  that  tbe  qnes- 
tions  presented  In  actions  of  this  kind  are 
uu-^h  broado*  than,  and  In  many  pnrticulara 
different  from,  those  presented  In  nn  ordi- 
nary action  of  ejectment  Tbe  question  pre- 


sented ta  as  to  who  baa  tSie  prior  right  to 
purchase  tbe  fee  from  the  government  Bai- 
nett  T.  Hnrkrader,  1S8  U.  8.  441,  447.  IS  Sop. 
Ct  863,  89  L.  Ed.  1046.   Tbe  suit  la  but  a 
continnaUcoL  of  tbe  proceedings  In  tbe  land 
office  to  bare  a  determination  aa  to  whldi 
of  the  contesting  parties  Is  entitied  to  the 
patoit   Wolverton  v.  Nlcb(^  119  U.  S.  48^ 
488,  7  Snp.  Ct  289.  SO  U  Ed.  474;  Rntter  T. 
Mining  Co.  (C.  C.)  7B  Fed.  87.   Tbe  contest- 
ant most  show  evoT  fact  wblcb  would  en- 
title him  to  patent  except  those  acts  neces* 
sary  to  Initiate  and  prosecute  an  application 
for  patent  in  tbe  land  office.  Scbnltx  v.  Al- 
lyn  (ArlB.)  48  Pac.  96a   And  tbe  contestant 
most  prove  the  filing  of  his  adverse  claim 
In  tbe  land  office,  and  tbe  Institution  of  his 
suit  In  proper  time,  or  be  cannot  recover. 
MaOIngly  v.  Lewlsobu,  8  Mont  259,  19  Pa& 
810.  The  original  declaration  filed  by  con- 
testant, as  before  stated,  was  a  dedaratira 
In  ejectment  In  ordinary  form,  and  made  no 
moition  whatever  of  either  tbe  application 
for  patent  by  applicants,  or  tbe  flUng  of  an 
adverse  claim  by  contestant   The  plea  was 
a  plea  of  not  guilty,  and  it  also  failed  to 
mention  any  of  tbe  land  office  proceedings. 
Applicants  urge  that  the  declaration  falling 
to  make  allegation  of  these  facts,  which 
were  a  necessary  part  of  tbe  contestaafs 
case.  It  was  error  to  allow  an  amendmoit 
ot  tbe  same,  bringing  m  these  allegations, 
after  the  expiration  of  the  30  days  wlthla 
wblcb  suit  must.be  brought  in  suppwt  of  sa 
adverse  claim.   But  It  Is  to  be  observed  that 
tbe  act  of  congress  authorizing  the  brlnghig 
of  these  actions  nowhere  makes  mention  ot 
any  form  of  action.  Any  action,  appropri- 
ate In  form,  according  to  the  law  of  tbe 
particular  state  or  territory,  may  be  employ- 
ed.  Perego  v.  Dodge,  163  U.  S.  160,  16  Snp, 
Ct  971.  41  L.  Ed.  113;  LIndL  Mines,  S  7&t 
Our  statute  provides  in  express  terms  that 
an  action  of  ejectment  may  be  brought  la 
support  of  an  adverse  dalm  In  all  cases, 
whether  plaintiff  la  In  or  out  of.  possesslmi, 
and  provides  for  the  rendition  of  a  special 
verdict  by  tbe  jury  to  define  tbe  respective 
rights  of  tbe  parties  In  tbe  premises.  Comp^ 
Laws  1807,  U  2290.  2291.   When  these  two 
sections  were  enacted,  as  now,  tbe  statcte 
provided  that  it  should  be  sufficient  for  tbe 
plaintiff  In  ejectment  to  declare  that  on  some 
day  named  he  was  entitied  to  the  possesslOD 
of  the  premises,  and  that  afterwards,  on  a 
day  named,  the  defendant  entered,  and  wltb- 
bolds  the  possession.   Comp.  Laws  1897,  I 
3104.    Tbe  plaintiff  may  show  any  fact 
wblcb  establishes  bis  right  to  the  possession. 
Comp.  Laws  1897.  t  S16&   Tbe  defendant 
tmder  tbe  plea  of  not  guilty,  may  show  any 
fact  to  establish  that  tbe  plaintiff  la  not  en- 
tlUed  to  posaession.   Comp,  Laws  1897,  I 
S105.   It  seems,  therefore.  In  view  of 
foregoing  statutes,  that  tbe  l^slature  has 
seen  fit  to  declare  that  what  might  otbenriM 
be  well  considered  Insufficient  as  a  declan- 
tlon  or  complaint,  In  cases  of  tbls  kind  aif 
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be  employed  for  that  purpose,  and  shall  b« 
soffldcnt  It  could  not  be  that  the  legisla- 
ture Bbonld  Intrad  to  proride  the  fgnn  of 
aetlMi  to  be  emj^yed,  and*  not  also  intend 
that  the  same  shonh]  be  adequate  and  ccnu- 
Iilete.  We  are  aware  that  more  spedflc  al-' 
legatkma  are  reqnhwd  by  the  current  ot  an* 
thori^.  lindL  Mines,  H  755.  But  we 
are  not  aware  of  any  other  statute  showing 
a  spedflc  intent  to  provide  a  glren  remedy, 
as  Is  the  case  her&  We  thwefore  bold  that 
the  odglnat  declaration  filed  In  this  case  was 
sufficient.  This  conclusion  obviates  the  re- 
maining question  on  the  pleadings,  for,  If  the 
original  declaration  was  sufficient,  it  was  not 
rerersible  &Tor  to  allow  It  to  be  amended 
to  set  up  spedflcally  the  land-office  proceed- 
ings. 

2.  The  nest  point  presented  Is  of  smIoub 
and  far-reaching  Importance.  It  involves  the, 
question  of  the  extent  of  the  locator's  rights 
after  discovery  of  mineral,  and  prior  to  the 
completkm  of  his  location.  On  July  2,  1885, 
contestant  posted  on  the  {demises  In  con- 
troversy the  following  notice:  "Loestlon  No- 
tice, rbe  Gold  Eagle  lode  discovered  by 
the  Mineral  Cre^  Milling  Company  May  2nd, 
1895.  claim  750  feet  easterly  and  760  feet 
westerly  from  discovery.  The  Mineral  Creek 
Milling  Company,  by  h.  W.  TBtum,  Agent" 
The  court  Instructed  the  Jury  as  follows: 
"(9)  The  law  requires  that  the  notice  shall 
be  filed  for  record  and  recorded  within  nine- 
ty days  after  the  notice  Is  posted.  Sach 
Claim  so  recorded  shall  contain  the  name 
or  names  of  the  'locators,  the  date  of  the 
location,  and  such  a  description  of  the  claim 
or  clainos  located  by  refer«ice  to  some  nat- 
ural object  or  permanent  monument  as  will 
Idoitlfy  the  daim.  When  a  cltlz^  goes  up- 
OD  the  public  domain  to  locate  a  mining 
claim,  the  first  notice  which  he  posts  may 
be  an  Incomplete  and  Imperfect  notice,  and 
not  snch  a  notice  as  the  law  would  require 
him  to  have  filed  for  record.  Still,  although 
the  first  notice  posted  at  the  time  of  dis- 
covery may  be  imperfect,  yet  if  a  person  so 
discovering  and  posting  said  notice  will 
thereafter  retain  possession,  and  with  dili- 
gence prosecute  his  work,  sink  Ills  shaft, 
and  mark  hla  boundaries,  and  will  within 
the  ninety  days  after  his  first  discovery  have 
his  claim  surveyed,  and  fully  and  correctly 
described  by  a  notice  properly  made,  and 
have  sucb  notice  posted  and  recorded,  then 
the  fact  that  his  first  or  discovery  notice 
was  Imperfect  tmder  the  law  will  not  Invali- 
date his  location.  If  the  first  notice  was  of 
sDlhclent  certainty  to  define  the  extent  and 
nature  of  his  claim,  so  as  to  advise  the  pub- 
lic or  any  person  reading  the  notice  of  his 
possession  and  the  extent  of  his  location. 
It  would  be  sufficient  to  protect  his  posses- 
sion, as  against  any  one  attempting  to  In- 
trude upon  his  iHtssession."  Our  statute  pro- 
vides: "Sec.  2286.  'Any  person  or  persons 
desiring  to  locate  a  mining  claim  upon  a. 
vein  or  lode  of  quartz  or_  other  rock  In  place 


bearing  gold,  sliver,  cinnabar,  lead,  tin,  cop- 
Iier  or  other  valuable  deposit,  must  distinct- 
ly mark  the  location  on  the  ground  so  that 
its  boundaries  may  be  readily  traced,  and 
poet  In  some  coni^cuous  place  on  such  loca- 
tion, a  notice  In  writing  stating  therein  the 
name  or  names  of  the  locator  or  locators, 
his  or  thdr  Intention  to  locate  the  mining 
claim,  giving  a  description  thereof  by  ref- 
erence to  some  natural  object  or  permanent 
monument  as  will  Identify  the  dalms;  and 
also  within  three  months  after  posting  such 
notice,  cause  to  be  recorded  a  copy  thereof 
In  the  office  of  the  recorder  of  the  county  in 
which  the  notice  Is  posted.  And  provided, 
no  other  record  of  such  notice  shall  be  nec- 
tary." By  the  acts  of  congress,  no  notice 
of  any  charact^  is  required  to  be  posted 
upon  a  mining  claim;  neither  Is  any  re- 
quired to  be  recorded.  Haws  v.  Mining  Co., 
leo  r.  S.  303.  16  Sup.  Ct  282.  40  L.  Ed.  436; 
Undl.  Mines,  $i  360,  379,  and  authorities 
dted.  But  in  all  the  mining  states  and  ter- 
ritories the  posting  of  a  notice  of  claim,  and 
later  a  record  in  some  form,  is  required  by 
statute  or  local  relation.  This  posting  of 
notice  of  claim  Is  to  be  held  to  be  the  real 
inception  of  the  right  of  the  locator.  It  is 
a  dedaration  of  his  intention  to  appropriate 
the  ground.  Without  tills  a  discovery  of 
mineral  would  be  uiuivalllng.  The  locator 
is  entitled  to  no  appreciable  time  after  dis- 
covery to  det^mlne  whether  he  desires  to 
locate  and  ci&lm  the  benefit  of  his  discovery. 
Discovery  and  posting  notice  of  dalm,  tlxere- 
fore,  must  be  practically  contemporaneous, 
as  against  a  subsequent  approprlator  of  the 
same  ground  who  enters  peaceably.  In  most  . 
of  the  states  provision  Is  made  for  the  post- 
ing of  a  preliminary  notice  of  dalm  or  dis- 
covery notice,  to  be  followed  later  by  an- 
entirdy  dlCTn^t  notice,  meeting  other  re* 
quirements.  See  LIndl.  Mines,  88  351  et  seq., 
380.  But  here  a  preliminary  or  discovery- 
notice  Is  unknown  to  our  laws.  On  the  oth- 
er hand,  there  Is  a  positive  requirement  of 
statute  that  the  notice  shall  be  in  such  foim 
as  that  a  copy  thereof  may  be  recorded.  In 
other  words,  the  first  notice  posted  by  the 
locator  must  be  such  a  notice  as  will,  when 
recorded,  answer  ail  the  requirements  of  a 
valid  location  notice,  or,  as  elsewhera  called, 
"location  certificate."  This  being  true,  let 
us  inquire  what  are  the  requisites  of  a  valid 
record  of  a  location  notice  or  certificate.  Sec- 
tion. 2324  of  the  Revised  Statutes  of  the  Unit- 
ed States  provides:  "All  records  of  mining 
claims  hereafter  made  shall  contain  the  name 
or  names  of  the  locators,  the  date  of  the  lo- 
cation, and  such  a  description  of  the  ckim 
or  claims  located  by  reference  to  some  nat- 
ural object  or  permanent  monument  as  wilt 
Identify  the  claim."  And  such  Is  the  requlre-- 
ment  of  our  statute,  with  the  addition  that 
the  notice  shall  contain  a  statement  of  the 
Intention  to  locate.  While,  as  before  stated, 
the  acts  of  congress  do  not  require  record 
I  of  a  locatloi)  notic«v  yet.  when  the  sagie  is  r^. 
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quired  hy  local  leglelatlim  or  regulations  of 
miners,  then  the  requirements  of  the  federal 
statute  become  t^eratlve  and  Imperative. 
Brown  T.  Levan  (Idaho)  46  Fac.  661 ;  Faxon 
X.  Banurd  (C.  C.)  4  Fed.  702.  See  Llndl. 
Mines,  i  3T9,  and  authorities  dted.  A  fail- 
ure to  comply  with  the  terms  of  the  United 
States  statute  must  render  the  location  no- 
tice Ineffectual  and  void.  Llndl.  Mines,  S 
3S4.  Tested  bj-  the  foregoing  rules.  It  Is  per- 
fectly apparent  that  the  notice  of  July  2, 
1805,  is  wholly  void,  and  conferred  no  rights 
on  contestant  It  appears  from  the  record 
that  thereafter,  within  three  months,  contest- 
ant had  a  surrey  of  Its  claim  made,  and  a 
location  notice  posted  and  recorded,  which 
more  definitely  compiled  with  the  require- 
ments of  law,  but  we  cannot  understand  how 
this  can  avail  contestant.  The  proota  show 
that,  at  a  time  when  contestant  had  posted 
no  valid  notice  of  location,  applicants  peace- 
ably entered  the  premises  and  made  a  loca- 
tion of  Uie  same.  HiIs  they  had  a  legal  right 
to  do,  so  far  as  disclosed  by  this  record.  The 
court  therefore  erred  in  Its  Instmcticm  to  the 
Jury,  for  which  error  the  applicants  are  enti- 
tled to  a  reversal  of  this  cause. 

3.  The  court  In  its  Instructions  nowhere  re- 
ferred to  the  fact  that  our  laws  require  the 
marking  on  the  ground  of  a  location  In  a 
particular  way.  Section  2,  c.  2S,  of  the  Ses- 
sion Laws  of  1889,  in  force  when  the  loca- 
tions in  this  case  were  made,  provides  as  fol- 
lows: "The  surface  boundaries  of  all  mining 
claims  hereafter  located  shall  be  marked  by 
four  substantial  posts,  or  four  substantial 
monuments  of  stone,  set  at  each  comer  of 
such  claim,  such  posts  or  monuments  of  stone 
shall  be  each  plainly  marked  so  as  to  Indi- 
cate the  direction  of  such  claim  from  each 
monument  of  stone  or  posts."  The  monu- 
ments of  contestant's  location  of  May  2, 
1896,  so  far  as  disclosed  by  the  record,  were 
never  marked  until  survey  was  made  In  June 
following,  and  long  after  the  entry  by  ap- 
plicants. This  is  a  positive  requirement  of 
statute.  We  do  not  see  how  the  same  can 
be  disregarded,  any  more  than  any  of  the 
other  requirements  of  law.  It  was  evident 
error  on  the  part  of  the  court  to  omit  this  ele- 
ment from  Its  Instructions  to  the  jury. 

4.  During  the  pendency  of  this  action,  ap- 
plicants procured  from  the  receiver  of  the 
United  States  land  office  at  Las  Cruces,  N. 
M..  their  receipt  for  the  purchase  of  lot  No. 
967,— being  the  premises  In  controversy,  and 
the  same  as  embraced  In  their  location  of 
May  6,  1896,  of  the  Last  Attempt  mine,— 
which  receipt  they  offered  In  evidence.  Con- 
testant objected  to  the  introduction  of  the 
same,  and  the  objection  was  sustained,  of 
which  action  by  the  court  applicants  com- 
plain. How  this  receipt  came  to  be  issued  by 
the  land  office.  In  the  face  of  the  fact  that 
this  action  was  pending  In  support  of  con- 
testant's adverse  claim,  does  not  appear. 
Section  2336  of  the  Revised  Statutes  of  the 
United  States  provides  that  upon  filing  an 


adverse  dabn  "all  proceedings  except  tbe 
publication  of  notice  and  making  and  filing 
of  the  affidavit  thereof,  shall  be  stayed  until 
the  controversy  bhaXX  be  settled  or  decided 
by  a  court  of  competent  Jurisdiction  or  the 
adverse  claim  waived."  This  statute,  upon 
the  filing  of  the  adverse  claim,  transfers  the 
Jurlsdictim  ov«  the  controversy  from  the 
land  departmoit  of  the  government  to  the 
courts.  Hie  land  d^>artment  had  no  Jurlsdks 
tlon  to  act  In  any  particular  until  the  con- 
troversy bad  been  determined  In  the  court 
The  Issuance  of  this  receipt,  upon  wfaatever 
evidence  It  may  have  been  Issued,  was  abso- 
lutely void  and  of  no  effect.  It  ronalned  for 
the  court  to  determine  for  Itself  whether  or 
not  an  action  was  pending  to  determhie  a 
controversy  between  the  parties.  McEvoy  v. 
Hyman  (a  C.)  25  Fed.  639;  Mining  Go.  v. 
Bose,  114  tr.  a  676,  5  Sup.  Ct  1066,  29  L.  Ed. 
273.  The  acUon  <a  the  court,  therefore;  la 
«cludlng  the  zeciriver's  receipt  frtHn  erl- 
dence,  was  correct 

For  13ie  reasons  assigned,  the  Judgment  of 
the  lower  court  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial;  and  It  is  sa 
ordered. 

MILLS,  a  J.,  and  McFIB,  J.,  concur.  Mo- 
MILLAN  and  BAKER,  JJ.,  not  havli^  beard 
the  argument  of  this  cause, -did  not  partici- 
pate In  this  decision. 


(u  N.  M.  ny 

ARMIJO  et  al.  v.  MOUNTAIN  ELECTRIC 

CO. 

MOUNTAIN  ]£LECTR1C  CO.  v.  MILES  et  at 
(Supreme  Court  of  New  Mexico.  Jaa.  10. 
1902.) 

APPEAIr^^W  OF  CABB-JUDOHBNT—RBS  JU- 
DICATA—MOCHA  NIC 'S  LIEN— UINOR'S 
LTAmLITY— ATTORNEV'S  FEES. 

1.  Every  matter  deterniiued  on  a  fomer  ap- 
peal is  the  law  of  the  case,  and  is  bindiag  on 
U8  on  anothn  ai^>eaL 

2.  A  judgment  coucludes  parties  and  privies, 
not  only  as  to  any  matter  which  was  offered 
in  evideuce  to  BURtnin  or  defent  a  claim,  but 
also  as  to  any  other  which  mieht  have  beea 
so  offered.  Territory  v.  Santa  F6  Pac.  R.  Oo-, 
02  Pac.  9S5,  alflmied. 

3.  If,  after  a  mochanlc'B  lien  is  filed,  the  im- 
provementfl  situated  on  the  land  are  deMroyed 
by  fire,  it  does  not  avoid  the  lien,  but  the  real 
eetflte  is  still  liable  therefor. 

4.  When  a  mechanic's  lien  \s  filed  on  real 
estate  and  improvements,  a  part  of  which  is 
owned  by  minont,  and  the  adult  defendants 
complain  ot  a  misjoinder,  and  have  the  suit 
dismisBed  as  to  the  minora,  it  does  not  relieve 
the  adult  defendants  from  liability,  but  they 
are  liable  to  pay  the  entire  debt  as  they  caov- 
ed  the  dismissal  to  be  made  as  to  the  minora. 

5.  Attorney's  fees  are  au  Incident  to  the 
judgment,  and  can  be  fixed  by  the  court  in*- 
spectiTe  of  any  amount  mentioned  in  the  com- 
plaint or  sworn  to  by  attorneys,  and  oa  ap- 
peal the  amount  allowed  by  the  trial  court 
will  not  be  chauged  unless  there  is  manifest 
abuse  of  discretion. 

(Syllabus  by  the  Court.).  * 
Appeals   from  district  court,  BerDaliHo- 
county;  before  Justice  J.  W.  CrumpBcker. 
Action  by  tbe  Mountain  Electric  Compaaj 
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against  Rosalia  Annljo  and  others.  From 
tbe  Judgment  defendants  appeal,  and  plain- 
tiff flies  croBS  appeal.  Modified  and  affirm- 
ed. 

N.  B.  Field,  for  appellants.  AUmso  B. 
McMillan  and  Jf^nstm  &  Finical,  for  appel- 

MILLS,  C.  J.  This  Is  an  action  to  tcre- 
close  a  mechanic's  Hen.  It  Is  the  third  time 
that  the  case  has  been  before  us  for  con- 
sideration. It  was  flrst  heard  under  the 
name  of  Post  t.  Miles,  7  N.  M.  317,  34  Pac. 
6S0;  the  second  time  It  is  reported  uider 
the  title  of  Mountain  Electric  Co.  v.  Miles. 
8  N.  M.  512.  56  Pac.  2S4,  and  this  time  It 
comes  up  under  the  names  at  the  bead  of 
this  opinion.  It  Is  unnecessary  for  ua  to 
detail  the  facts  of  tbe  case,  as  they  are  set 
out  in  the  former  opinions  of  this  court  re- 
ferred to  above,  and  we  need  now  only 
state  any  additional  fac^  which  were  omit- 
ted in  the  former  opinions  wblcb  seem  to  us 
to  be  necessary  to  a  proper .  understanding 
of  the  case,  and  to  set  forth  what  has 
been  done  since  the  ease  was  last  decided 
by  us  on  February  22,  1899.  One  of  the 
facts  which  now  seems  to  us  to  be  material 
is  tbat  the  master  in  the  ease,  on  the  10th 
day  of  April,  1897,  filed  a  supplementary 
report.  This  was  before  the  cause  was  de- 
cided by  the  learned  Judge  below  on  which 
tbe  second  appeal  was  taken.  Since  tbe 
cause  has  been  docketed  in  the  district 
court  in  obedience  to  our  last  decision,  9 
N.  M.  S12,  56  Pac.  284,  tbe  following  steps 
have  been  taken,  to  wit:  On  February  15. 
1900,  the  defendants  Rosalia  Armljo  and 
Josefa  Armljo  de  Heyn,  formerly  Josefa 
Armljo.  filed  an  amended  and  supplemental 
answo*,  which  set  out  that  at  the  time  of 
tbe  bringing  of  this  suit  they  each  owned  an 
undivided  one-fourth  part  of  the  land  In  con- 
troTersy,  and  that  the  other  half  was  owned 
by  other  persons  as  tenants  in  common  with 
tbem,  who  were  under  age  at  the  time  of 
the  filing  of  the  suit;  that  on  the  10th  day 
of  February.  1807,  the  buildings  on  the  real 
property  which  It  is  sought  to  subject  to  the 
lien  in  this  suit,  including  tbe  improTe- 
ments  made  by  the  defendant  Miles,  were 
totally  destroyed  by  lire;  and  tbat,  If  any 
liability  exists,  it  Is  only  for  one-half  part 
of  tbe  tmprovements,  and  not  for  all. 
Otber  grounds  are  set  up  In  the  defense, 
which  it  is  unnecessary  for  us  to  consider, 
as  no  errors  are  assigned  concerning  them. 
To  this  supplemental  and  amended  answer 
a  demurrer  was  filed;  the  grounds  of  the  de- 
murrer which  are  pertinent  being:  (1)  Be- 
cause an  anoended  and  supplemental' answa 
could  not  be  filed  after  the  final  Judgment 
of  tbe  supreme  court  upon  the  appeal;  and 
<2)  because  the  amended  and  suj^lemental 
answer  and  the  several  paragraphs  tliereof 
do  not  set  up  facts  sufficient  to  constitute 
a  defense,  set-off,  or  counterclaim;  and  <3) 
tbat  the  defendants  might  have  set  up  the 


matter  contained  in  fbe  second  paragraph 
of  their  answer  as  a  defense  priw  to  the 
final  hearing  in  the  district  court  upon  the 
report  of  the  roaster.  The  cause  and  the 
demurrer  came  up  for  final  hearing  on  the 
24th  day  of  March,  1900.  The  court  over- 
ruled the  demurrer,  and  entered  a  decree  in 
accordance  with  the  judgment  of  this  court  - 
as  expressed  in  the  case  of  Blectrlc  Co. 
V.  Miles.  9  N.  M.  512,  56  Pac.  284,  makhig 
the  mechanic's  lien  binding  on  the  interests 
of  George  H.  Miles.  Perfect©  Armijo,  Rosalia 
Armljo,  and  Josefa  Armljo  In  the  real  es- 
tate described  In  the  complaint,  and  order- 
ing that  it  be  BoM  to  satisfy  the  lien.  The 
decree,  however,  made  the  major  part  of 
the  debt  to  wit,  $1,300,  for  which  sum 
Miles  had  given  his  note  to  the  Mountain 
Electric  Company,  bear  interest  at  the  rate 
of  12  per  cent  per  annum  from  March  26, 
1802,— that  being  the  rate  of  interest  speci- 
fied in  the  note,— and  made  the  remaind^ 
of  the  debt,  ¥167.25,  an  open  account  bear 
Interest  at  tbe  rate  of  6  per  cent  per  annum 
from  October  1,  1892.  The  decree  also  al- 
lowed as  coats  In  tbe  district  court  Includ- 
ing a  master's  fee  of  $75,  the  supi  of  $114.- 
15;  costs  on  the  first  appeal  to  the  supreme 
court  the  sum  of  $48.!KS;  costs  on  the  sec- 
ond appeal  to  the  supreme  court  amounting 
to  $171.40.  Of  which  a  balance  of  $146.20  ts 
still  unpaid;  and  the  sum  of  $450  to  the  at- 
torneys of  the  Mountain  Electric  Company 
for  services  rendered  In  tbe  supreme  court 
and  the  sum  of  $2.50  for  money  expended 
in  filing  tbe  mechanic's  lien.  From  this  de- 
cree defendants  appeal  to  this  court  >Dd 
set  up  15  grounds  of  alleged  error. 

We  are  bound  in  the  decision  of  this  case 
by  everything  that  has  been  determined  by 
this  court  when  the  former  appeals  were 
considered  and  passed  upon.  The  direction 
in  the  mandate  when  this  case  was  last  s^nt 
back  to  tbe  district  court  was  that  tbat 
court  was  commanded  to  reinstate  said  cause 
upon  the  docket  snd  dispose  of  said  case  in 
accordance  with  the  law  as  declared  In  this 
opinion.  This  language  did  not  direct  the 
entry  of  any  particular  form  of  Judgment,  or 
for  any  specified  sum.  but  was  a  dlrectlcm 
to  the  court  to  proceed  with  the  case  to  a 
final  decree,  following  tbe  legal  principles  an- 
nounced in  the  l^inlop,  BO  far  as  they  were 
decided.  The  Judgment  of  this  court  did  not 
specify  what  interest  tbe  decree  to  be  render- 
ed by  the  district  court  should  bear,  but  It 
did.  to  all  Intents  and  purposes,  order  tbat 
the  Mountain  Electric  Company  should,  re- 
cover judgment  in  some  amount  which 
should  be  determined  in  the  same  manner  as 
any  other  case.  In  order  to  determine  this 
case,  we  will  not  consider  the  errors  alleged 
seriatim,  but  will  only  pass  on  those  which 
seem  to  have  a  substantial  foundation  of 
merit  and  the  one  wblcb  looms  up  promi- 
nently is  that  which  sets  out  ttiat  the  build- 
ing known  as  the  "Armljo  House."  together 
with  tbe  improvements  thereoUt  was  totally 
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destroyed  by  fire  on  the  10th  day  of  Feb- 
ruary, 1897,  so  that  neither  it  nor  any  part 
of  It  remains.  In  other  words,  this  assign- 
ment raises  the  point  as  to  whether  or  not  a 
mechanic's  lien  can  be  enforced,  and  the  land 
on  which  the  Improvements  stood  can  be 
subjected  to  a  lien,  when  such  ImprovementB 
have  been  totally  destroyed  by  Are.  The 
master  made  his  re^rt  on  February  5,  1897, 
and  (t  Trill  be  observed  that  we  have  stated 
above  that  one  of  the  facts  which  seems  to 
us  to  be  essential  to  a  proper  determination 
of  this  case  was  that  the  master  filed  a  sup- 
plemental report  on  April  10,  1897,  two 
months  after  the  occurrence  of  the  fire. 
This  report  made  no  reference  to  the  fire 
or  of  the  destruction  of  the  hotel  and  elec- 
tric plant.  Doubtless  no  evidence  was  ever 
introduced  before  the  master  which  would 
have  Justified  him  In  making  encb  a  finding. 
Kxcepttons  were  filed  to  the  report  of  the 
master  on  the  19tb  day  of  February,  1897, 
and  on  the  12th  day  of  April,  1897,  a  motion 
was  filed  to  strike  ont  the  supplemental  re- 
port made  by  the  master.  Nowhere,  howev- 
er, does  It  appear  In  the  record  that  any  mo- 
tion was  ever  made  for  leave  to  file  an 
ammded  answer  setting  up  that  the  proper- 
ty had  been  so  destroyed,  nor  does  It  any- 
where appear  that  such  a  loss  was  ever  sug- 
gested to  the  court,  or  that  any  attempt  was 
made  to  call  the  attention  of  the  court  to 
such  a  fact.  We  cannot,  for  a  moment,  Im- 
agine that  the -learned  couns^  who  so  care- 
fully, earnestly,  and  ably  represents  the  ap- 
pellants overlooked  the  importance  of  this 
fire,  or  failed  to  notice  its  l>earing  on  his 
case,  and  we  are  therefore  drlv«i  to  the  con- 
dnslon  that  the  omission  arose  from  either 
one  of  two  reasons,  to  wit:  (1)  That  he  felt 
sure  of  winning  his  case  on  appeal;  or  (2) 
that,  if  he  lost  his  case  on  the  appeal  then 
pending,  that  he  would  have  grounds  for 
additional  delay  by  amradlng  his  complaint 
too  as  to  set  up  the  fire,  and,  If  beaten,  again 
Appealing.  It  Is  unnecessary  for  us  to  con- 
sider the  first  of  these  two  grounds,  but  the 
second  we  will  briefly  discuss,  bearing  In 
mind  that  the  fire  occurred  on  February  10, 
1897,  and  that  final  judgment  was  not  given 
by  the  trial  court  until  June  9th  of  the  same 
year.  This  certainly  afforded  ample  time  In 
which  to  make  a  notion  IVor  leave  to  file 
an  amended  answer  setting  up  the  destruc- 
tion of  the  building  upon  the  tots  In  ques- 
tion. The  amended  answer  filed  since  this 
case  was  last  before  us  does  not,  however, 
aver  that  the  building  In  which  ^e  electric 
machinery  was  situated,  and  the  contents 
thereof,  were  destroyed  by  fire.  We  have 
held  in  a  case  recently  decided  by  us  that  a 
judgment  concludes  parties  and  privies  not 
only  as  to  any  matter  which  was  offered  to 
sustain  or  defeat  the  claim,  but  as  to  any 
other  matter  that  might  have  been  offered 
for  that  purpose.  Territory  v.  Santa  F6  Pac. 
R.  Co.,  62  Pac.  985.  If  the  fire  had  occurred 
after  the  entering  of  the  Judgment,  the  ap- 


pellants might  have  i^eaded  It,  and  they 
wonld  have  l>een  entitled  to  a  hearing  now; 
but,  not  having  done  so,  it  would  be  an  In- 
justice to  allow  them  to  submit  the  case  on 
but  a  portion  of  the  evid^ce,— experiment- 
ing with  that  part  of  their  defense,  and 
then.  If  defeated,  to  present  additional  facts 
which  might  have  been  produced  at  the  for- 
mer trial.   In  addition  to  this,  the  amended 
answer  nowhere  allies  that  the  electrtcal 
plant,  or  the  building  in  which  the  said  plant 
was  located,  and  which  was  on  the  rear  of 
the  lots  on  which  the  Armijo  House  was  alt- 
nated,  was  burned.    The  amended  answer 
says,  In  substance,  that  the  Armijo  House 
wag  totally  destroyed  by  fire  on  February 
10,  18B7,  together  with  all  lmi»Y>vementa 
thereon,  'alterations   thereof,   and  repairs 
thereto  made  by  George  H.  Miles.   This,  we 
presume,  means  that  the  wiring,  flxtnret, 
and  such  part  of  the  electrical  improvements 
as  were  in  the  Armijo  House  were  destrcyed 
by  fire;   but  the  pleader  Is  careful  not  to 
set  up  that  the  power  house,  in  which  w*e 
the  main  part  of  the  improvemoits,  was  so 
destroyed,  and  we  thmfore  assume  th^ 
were  not,  especially  as  the  attorneys  for  sp- 
pellee  In  their  brief.  In  commenting  on  the 
case,  state  that  the  power  house  did  not 
burn.    We  are  well  aware  that  the  role  of 
law  as  to  whether  a  mechanic's  lien  for  im- 
provements made  on  a  lot  can  be  recovered 
when  such  improvements  are  destroyed  Is 
held  dlfTerently  In  the  different  states;  those 
states  which  follow  the  law  as  laid  down  hi 
Pennsylvania  holding  that  such  recovery  can- 
not be  had,  while  states  which  do  not  follow 
Pennsylvania— and  It  seems  to  us  that  tbey 
base  their  opinions  on  the  better  reetHmiuK 
and  are  In  greater  number— hold  to  the  con- 
trary rule.    Stuart  v.  Broome,  59  T&l  466; 
McLaughlin  v.  Green,  48  Miss.  175;  Pad- 
dock V.  Stout,  121  HI.  571,  13  N.  E.  182! 
Gaty  V.  Casey,  15  111.  189;   Stelgleman  v. 
McBrlde,  17  111.  300;  Ellett  v.  Tyler,  41  IIL 
449;  Schwartx  v.  Saunders,  46  111.  18;  Clark 
V.  Parker,  58  Iowa.  609,  12  N.  W.  553;  Smith 
T.  Xewbaur  and.  Sup.)  42  N.  K.  40,  33  L.  R. 
A.  685;  Freeman  v.  Carson,  27  Minn.  51fli 
8  N.  W.  784.    Nowhere,  however,  have  we 
been  able  to  find  any  case  which  holds  tbat; 
where  the  improvements  were  In  a  detach- 
ed building  erected  on  a  lot  on  which  were 
other  buildings  which  were  destroyed  by  fire, 
but  the  detached  building  was  not  so  de- 
stroyed, that  the  lien  would  falL  To  so  bold 
would  be  against  reason,  as  It  would  be  say- 
ing that,  If  a  portion  of.  the  security  held 
by  a  creditor  was  destroyed,  he  must  lotwe 
the  remainder  of  such  security,  and  not  ap- 
ply the  same  to  the  collection  of  Ms  debt 

We  Incline  to  the  opinion  that  the  court  be- 
low erred  In  making  the  finding  of  fact  "that 
the  indebtedness  Incurred  on  account  of 
materials  consists  of  a  promissory  note  made 
by  the  defendant  Miles  for  the  sum  of  fl,300, 
dated  March  26,  1892,  and  which  bears  inter 
est  from  date  at  the  rate  of  12  per  cent  per 
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ojurain,**  etc^  and  In  basing  a  conclusion  oi 
law  and  a  iM»rtlon  of  the  decree  on  tfaft  ftnd- 
Ing.  We  held  In  Electric  Oo.  v.  BCUes.  8  N. 
M.  512,  56  Pac.  281,  tbat  the  taking  of  this 
iwomissory  note  was  not  a  wairw  of  t^e  me- 
chanic's lien,  and  tbat  "the  receiving  of  a 
promtsaorr  note  1^  the  person  In  whose  favor 
a  nea  exists  from  the  person  to  whom  he 
fariilabed  the  material  was  not  collateral  se- 
cnritT."  We  Be»  no  reascm  to  change  this 
ruling.  The  promissory  note  was  tmt  the 
erldoice  (tf  what  Miles  and  the  vendor  of  the 
electrical  appliances  foand  to  be  doe  on  the 
accounting  then  made  between  than,  and  hy 
the  giving  of  snch  promissorr  note  we  do 
not  tblnk  that  Miles  could  bind  the  ownss  of 
the  property  to  pay  Interest  at  the  rate  set 
ont  In  the  note,  which  was  12  per  cent.,  nor 
to  pay  the  attorney's  fee  which  was  provided 
for  In  said  note,  In  default  of  payment  being 
made.  We  think  that  the  amount  found  due, 
to  wlt^  the  sum  of  91|SOO,  should  only  bear 
Interest  at  the  rate  ot  6  per  coit,  that  being 
the  statntwy  rate  allowed  by  our  law  when 
no  fKmtract  Is  made  fixing  another  rate. 
Miles,  by  giving  bis  note,  could  dot  bind  the 
owners  of  the  real  estate  to  pay  more  than 
the  statutory  rate  of  Interest.  The  claim  of 
the  appellants  that  no  interest  should  be  al- 
lowed Is  not,  we  Uilnk,  borne  ont  either  by 
the  practice  which,  so  far  as  we  are  awar^ 
has  al^rays  prevailed  in  this  twrltory,  or  by 
the  decisions  in  other  stetes.  Our  statutes 
provide  (section  2662,  Comp.  Laws  1897)  tiiat 
the  rate  of  Interest  on  money^due  in  current 
or  opm  accounts  in  commercial  houses  shall 
be  6  per  cent  six  months  after  the  date  of 
the  delivery  of  the  last  article.  The  record 
In  this  caw  shows  that  the  Mountain  Bleetrlc 
Company  was  a  commercial  corporation,  and 
that  its  business  was  to  fnmldi  matwlals 
for  and  to  erect  electric  light  plants,  and 
therefore  we  clearly  think  that  It  comes  with- 
in the  provisions  of  our  statutes,  and  that, 
being  a  commercial  boose,  it  is  «itltled  to 
charge  and  recover  interest  at  the  rate  of 
6  per  cent  annum,  said  Interest  to  b^in 
six  months  after  the  date  (tf  the  funilshing 
of  its  last  article.  The  record  shows  that  the 
electrical  alliances  were  so  furnished  and 
tested  on  February  17, 1892,  six  months  after 
which  date  would  bring  It  to  August  17,  18^, 
from  which  date  we  thick  the  sum  of  91,300 
shonid .  bear  interest  at  the  rate  of  6  per 
cmitum  per  annum.  The  record  further 
ahowa  that  <m  March  31,  1802,  the  appellee 
famished  other  materials  for  use  in  said 
plant,  amounting  to  the  sum  of  ^IfflJSS,  and 
this  sum  ^mild  also  bear  Intovst  at  tbe  rate 
of  6  per  cent  per  annum  from  S^itember  30, 
1892,  tbat  being  six  months  after  the  date 
of  the  furnishing  of  the  last  article  on  such 
bill.  With  these  exceptions,  we  thhik  tbat 
the  judgment  below  was  correct,  and.  as  we 
are  able  to  compute  what  the  amount  would 
be,  and  as  the  property  Is- liable  for  scnne 
amount,  we  can  see  no  good  reason  to  re- 
mand this  caaa  to  have  the  finding  and  Judg- 


ment changed  to  conform  to  Hits  opinion,  but 
we  will  compute  the  amount  and  rendw 
JuAgmott  accordingly. 

Another  ground  of  alleged  error  is  that  the 
court  bdow  erred  in  ordering  the  sale  of  all 
of  the  tntarest  of  Oewge  H.  MUes,  Pafecto 
Annljo,  Rosalia  Armljo,  and  Josefa  ArmtJo 
to  pay  the  full  amount  of  the  liens;  the  ap- 
pellants contending  that  only  one-half  of  the 
liens  found  due  should  be  paid  by  them,  as 
two  minors  owned  one-lmlf  of  the  lands  on 
which  the  Armijo  House  and  electric  plant 
were  situated,  and  ik>  Judgment  had  been  re- 
covered against  th«n.  This  assignment  of 
error  is  wt  well  taken.  The  two  miuOTS 
wwe  wlginally  parties,  and  a  recovery  was 
fnught  against  than,  irMu  this  suit  was  first 
laroui^t  Judge  Freeman  says  in  his  opinion 
in  deciding  the  case  of  Post  v.  Milesi  7  N. 
M.  317,  U  Pac.  686,  which  was  the  title  of 
this  case  when  it  was  first  before  this  court: 
"Whether  the  Interest  of  the  minors  was  or 
was  not  under  any  circumstances,  charge- 
able witti  a  Uen,  they  were,  if  not  necessary, 
at  least  prcq^r,  parties  to  a  proceeding  that 
sought  to  snl^ect  to  a  Uen  property  in  which 
th^  had  an  interest  Bnt  aside  from  the 
question  as  to  whethw  they  were  proper  par- 
ties, this  defect  in  the  biU,  if  defect  it  was, 
could  be  taken  advantege  of  only  by  them,  or 
by  tiielr  guardian  for  thein.  It  did  not  rest 
with  the  adult  defendants  to  complain  of 
the  mlsjoindar.  Such  misjoinder  did  not  In 
any  manner  affect  rights,  or  anbarrass  them 
in  their  d^ense.  It  is  a  w^-settled  rule  of 
equity  pleadii^;  that  a  miajolndOT  of  parties 
as  defendants  can  be  taken  advantege  of 
only  by  the  parties  impn^erly  Joined,  or,  at 
most  by  such  parties  as  may  be  injuriomly 
affected  by  such  misjoinder.  Story,  Eq.  PI.  I 
(HO.  In  view  of  the  fact  however,  that  the 
Joinder  of  the  mtauHrs  as  defendants  was  as- 
signed as  one  of  the  grounds  of  the  demurrer 
Interposed  by  all  the  adult  defendante,  it  be- 
comes unnecessary  to  determine  whether 
they  (the  minors)  were  or  were  not  proper 
psrtles.  The  adult  defendante.  having  sought 
and  obtained  the  dismissal  of  the  MU  as  to 
them,  are  not  in  a  position  to  complain  that 
they  are  no  longer  parties."  This  clearly 
shows  that  such  of  the  defendante  as  had 
raised  the  point  as  to  the  minority  of  some  of 
the  defendants,  and  had  cansed  the  bill  to  be 
dismissed  against  them,  could  not  thereby 
relieve  themselves  of  the  liability  of  paying 
one-half  of  the  debt  due,  bnt  must  pay  it  all. 
They  cannot  prc^t  by  tb^r  own  wrong.  In 
addition  to  this,  the  point -of  the  minority  of 
some  of  the  owners  might  have  been  [deaded 
in  the  first  answer  filed.  It  was  raised  by 
the  demurrer,  and,  if  it  was  not  set  out  in 
the  answer,  it  cannot  be  raised  now  In  the 
amended  answer,  as  it  was  one  of  the  facte 
which  might  have  been  pleaded  In  the  an- 
swer, and  the  anieilants,  by  the  rule  enunci- 
ated in  the  case  of  Territory  v.  Santa  F6  Pac. 
R.  Co..  62  Pac.  986,  are  estopped  from  ralsii^ 
It  now. 
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It  is  only  necessary  for  ub,  In  deciding 
this  case,  to  further  consider  one  more  of 
the  alleged  errors  assigned  by  appellants,  and 
that  is  the  one  on  which  the  aE^ellees  bring 
their  cross  appeal,  and  wbl<Hi  relates  to  the 
allowance  of  $450,  made  to  the  attorneys  for 
the  appellees  for  their  serrlces  la  bringing 
this  case  to  the  supreme  court  on  the  last  ap- 
peal, and  the  services  which  they  have  ren- 
dered since  that  time  np  to  the  time  of  this 
appeal.  The  appellants  claim  that  this  allow- 
ance Is  too  great,  while  the  appellees  and 
cross  appellants  contend  that  it  Is  not  enoagh. 
as  this  case  had  been  before  the  sup'ome 
court  twice,  and  had  been  hotly  contested 
in  the  district  com't  The  errors  alleged  by 
the  cross  appellants  are  that  the  court  erred 
In  refusing  to  admit  evidence  to  show  the 
value  of  the  services  rradered  in  the  district 
court  on  the  several  trials  apd  of  the  two  ap- 
peals to  the  supreme  court.  Section  2229  of 
the  Compiled  Laws  of  1897  provides  that: 
"The  court  may  also  allow,  as  part  of  the 
costs,  the  moneys  paid  Cot  filing  and  record- 
ing the  lien,  and  reasonable  attorney's  fee 
in  the  district  and  supreme  courts."  Attor- 
ney's fees  are  an  incident  to  the  Judgment, 
and  can  be  fixed  by  the  court.  Irrespective  of 
any  amount  in  the  complaint.  Rapp  t.  GfAd 
Co.,  74  Cal.  532,  16  Pac.  326;  Mulcahy  v. 
Buckley,  100  Cal.  35  Pac.  144;  Insurance 
Co.  V.  Fisher  (C3al.)  39  Pac.  758.  The  allow- 
ance of  these  fees  also  rests  In  the  aound 
discretion  of  the  court,  and  a  court  of  ap- 
peals will  not  alter  or  chai^  any  allowances 
made,  unless  there  is  a  manifest  abuse  of  the 
discretion  of  the  court.  In  this  case  the  court 
might  have  heard  any  evidence,  if  it  so  chose, 
-  to  establish  what  was  a  proper  allowance  to 
be  made  as  attorney's  fees,  but  we  know  of 
no  rule  which  would  oblige  the  trial  court  to 
fix  the  amount  of  such  fee  at  the  amount 
sworn  to  by  the  attorneys.  The  court  was 
authorized  to  exercise  its  discretion  In  the  al- 
lowance of  fees.  Insurance  Oo.  v.  Fisher 
(Cal.)  39  Pac.  700.  In  this  case  the  com- 
plaint asks  that  reasonable  attorney's  fees 
may  be' allowed,  stating  no  sum,  and  it  la  in 
the  sound  discretion  of  the  court  to  make 
such  allowance  as  It  sees  fit  It  Is  true  that 
the  finding  of  the  court  Is  "that  tbe  reason- 
able value  of  the  services  of  the  attorneys  for 
said  Mountain  Electric  Company  in  the  su- 
preme court  In  the  last  appeal  is  9450,"  but 
that  Is  all  the  allowance  which  is  made,  and, 
as  it  covers  all  of  the  allowances  which  the 
attorneys  for  the  appellee  and  crmis  appel- 
lants have  had  In  this  case,  we  do  not  con- 
sider It  as  excessive,  but  rather  the  reverse. 
We  believe  that  the  interest  of  justice  would 
not  be  served  by  remanding  this  case  to 
bare  additional  testimony  taken  as  to  what 
the  amount  of  this  allowance  for  attorney's 
fees  should  be.  If  it  was  so  remanded  It 
would  probably  come  back  to  ps  with  the 
amount  of  the  allowance  not  substantially 
changed,  and  we  will  thnefore  overrule  the 
cross  appeal. 


As  we  have  befwe  stated,  this  Is  the  thhd 
time  tftat  this  case  has  been  before  us  for  re- 
view, and,  as  nothing  would  be  gained 
having  the  case  remanded,  we  will,  by  virtue 
of  section  3141,  Comp.  Laws  1897,  wbldi 
gives  us  power  "to  award  a  new  trial,  reverse 
or  affirm  the  judgm^t  of  the  district  court, 
or  give  such  judgment  as  to  them  seem 
agreeable  to  law,"  modify  the  judgmoit 
rendered  bdow  so  as  to  allow  Interest  on  the 
several  amounts  set  out  above  at  the  rate  of 
6  per  cent,  Instead  of  at  the  rate  of  12  per 
cent  The  judgment  of  the  district  court  Is 
therefore  modified  and  reduced  to  the  smn 
of  S2,805.10,  which  sum  shall  bear  Interest 
at  the  rate  of  6  per  cent,  per  annum  from 
March  24,  1900,  and,  as  thus  modified,  the 
judgment  of  the  court  below  Is  affirmed. 

PABKBR,  McFIE,  and  McMILLAN,  JJ.. 
concur.  CRUMPACKER,  J.,  having  tried 
the  case  below,  did  not  participate  In  this 
(qtlnlon. 

(U  N.  y.  IN) 

ABMUO  T.  BOARD  OF  OOM'RS  OF  BEK- 
NALILLO  COUNTY. 
(Snprone  Conrt  of  New  Mexico.    Feb.  1* 

1902.) 

APPEAL— DEFICIENT  RECORD. 
From  the  condition  of  the  record,  it  is 
manifest  that  this  court  cnnnot  render  finfll 
judgment  herein  with  due  i-ecard  to  the  rights 
of  the  respective  parties,  and  in  furtherance 
of  justice  the  cause  is  remanded  for  a  new 
trial. 

(SyiiabuB  by  the  Coart.) 

Appeal  from  district  court,  Bernalillo  coun- 
ty; before  Justice  J.  W.  Crumpacker. 

Action  by  Perfect©  Armijo  against  the 
board  of  county  commissioners  of  Bernalillo 
county.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Remanded, 

F.  W.  Clancy,  for  appellant  B.  W.  D. 
Bryan,  for  appellee. 

McFIE,  J.  The  appellee  wa8.the  asseesor 
of  Bernalillo  county  for  the  years  1891  and 
1892.  Sfune  time  in  the  spring  of  1897— the 
record  does  not  disclose  tlie  specific  date- 
he  preeented  a  claim  against  the  board  of 
county  commissioners  of  Bernalillo  county 
for  a  balance  allied  to  be  due  bim  for 
services  as  assessor  during  the  years  1801 
and  1892.  Tbe  total  amount  claimed  to  be 
due  the  appellee,  as  stated  In  his  account 
filed  before  the  board  of  county  commlssiMi- 
ers,  was  $2,131.70;  and  he  admits  in  said 
account  that  he  owes  the  county  $1,119.81, 
which  be  deducts  from  the  total  amount  due, 
and  states  specifically  that  be  claims  to  be 
due  him,  after  allowing  safd  credit  the  sum 
of  $1,011.89.  This  account  was  rendo^  tin- 
der oath  of  appellee.  The  reccnni  shows 
that  the  board  of  county  commissioners  re- 
jected the  claim  of  the  appellee  on  the  3d 
day  of  May,  1897,  from  wlilch- rejection  be 
appealed  to  this  court  All  of  the  papen 
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filed  Khow  that  it  1b  an  appeal  from  the  die- 
jiUowancc  of  appellee's  claim  for  tbe  smu  of 
f  1.011.88,  and  tbe  cause  was  docketed  In  the 
district  court  on  the  12th  day  of  June,  1897. 
Without  referring  specifically  to  the  proceed- 
ings Id  tbe  district  court  at  this  time,  the 
record  shows  that  a  Judgment  was  rendered 
Against  the  appellant  and  in  favor  of  the  ap- 
pellee for  the  sum  of  $3,598.27  on  the  2&th 
4ay  of  October,  1900.  In  explanation  of  the 
■anomalous  state  of  the  record  aa  above  Indi- 
cated, It  appears  that  on  the  3d  day  of 
Mareb.  1898,  the  parties  filed  a  .written  stip- 
ulation waiving  trial  by  Jury,  and  at  the 
March  term  of  the  district  court  In  the  year 
18fl9  E.  W.  Dobson,  Esq.,  was  appointed  ref- 
eree to  take  the  proofs  In  the  case,  and  re- 
port his  findings  of  fact  and  conclusions  of 
law  therein.  When  the  referee  called  the 
case  for  trial,  it  was  found  that  all  of  the 
papers  in  tbe  case  were  lost.  Neither  of  the 
parties  seemed  to  know  anything  about  the 
contents  of  tbe  original  papers,  and  they 
agreed  to  try  the  case  In  tbe  absence  of  the 
original  papers.  -  The  following  paragraph 
appears  in  the  referee's  report,  from  which 
It  would  seem  clear  that  counsel  for  the  ap- 
I>ellant  was  not  aware  of  the  contents  of  the 
original  i>apers,  and  the  action  of  the  county 
commlBsloners  below,  from  which  appeal 
was  taken: 

"From  statements  of  counsd  It  appears 
that  the  plaintiff  presented  to  the  board  of 
county  commissioners  of  Bernalillo  county 
Oust  when,  referee  does  not  know)  a  bill 
for  tbe  sum  of  $3,^.53  for  commission  and 
fees  claimed  to  be  due  him  for  services  ren- 
dered by  him  aS'  assessor  of  the  county  of 
Bernatilio,  New  Mexico,  during  the  years 
1891  and  1892.  The  board  of  county  com- 
missioners rejected  the  claim,  and  plalntlfC 
'  appealed." 

From  this  statement  of  the  referee,  It  is 
evident  that  the  trial  before  the  referee  pro- 
ceeded under  a  misapprehension,  at  least  on 
the  part  of  counsel  for  the  board  of  county 
commissioners,  of  the  claim  which  was  re- 
jected by  the  l>oard.  This  statement  of  the 
referee  states  that  the  claim  for  ^,982.53 
presented  by  appellee  before  the  referee 
was  the  original  claim  filed  with,  and  re- 
jected by,  the  board  of  county  commission- 
era.  While  counsel  may  have  admitted  this, 
such  was  not  the  fact,  as  the  latter  account, 
tbougta  no  ai^Ucatlon  was  made  for  leave  to 
amend,  was  essentially  difterent  from  the 
original.  The  claim  before  the  referee  was 
for  about  $1,800  mwe  than  tbe  aggregate 
claim  presented  to  tbe  board,  and  about 
$2,800  more  than  the  amount  claimed  to 
be  doe  after  the  credit  offered  by  appellee 
was  made.  It  Is  plain,  from  the  referee's 
report,  that  the  original  claim  filed  with  the 
board  of  county  commissioners  was  never 
prodnved  before  him,  nor  was  the  same  con- 
sidered by  blm.  The  probabilities  seem  to 
l>e  that  tbe  original  claim  was  found  after 
tbe  trial  was  concluded  and  the  referee  had 


made  his  report,'  from  tbe  fact  that  the 
original  claim,  together  with  tbe  credit  there- 
on. Is  now  found  in  the  record.  The  claim 
produced  upon  the  trial  by  tbe  appellee  was 
different  from  the  original  in  another  respect, 
—that  the  credit  of  $1,119.81  which  tbe  ap- 
pellee faims^f  deducted  fi-om  the  original 
account  is  not  deducted  from  the  new  ac- 
count. That  this  trial  proceeded  on  the 
theory  that  the  account  produced  at  the 
trial  had  been  presented  to  the  board  of 
county  commissioners,  and  rejected  by  them, 
is  evident  from  the  statement  of  the  referee 
In  his  report;  and  tbe  statute  requires  such 
accounts  to  be  presented  to  the  board  of 
county  commisslooei's,  and  the  rejection  of 
the  account  is  the  foundation  for  appeal. 
Section  671.  Comp.  Laws  1897,  Is  as  follows: 
"When  any  claim  of  any  person,  against  a 
county  shall  be  disapproved  In  whole  or  in 
part  by  the  board  of  county  commissioners, 
such  persons  may  appeal  from  tbe  decision 
of  such  board  to  the  district  court  tor  the 
same  county,  by  causing  written  notice  of 
such  appeal  to  be  served  on  the  clerk  of  such 
board  within  thirty  days  after  such  decision, 
and  executing  bond  to  such  county  with  suffi- 
cient security,  to  be  approved  by  the  clerk 
of  said  board,  conditioned  tor  the  faithful 
prosecution  of  such  appeal  and  payment  of 
all  costs  that  may  be  adjudged  against  such 
appellant." 

Exceptions  were  filed  to  the  referee's  re- 
port by  counsel  for  tbe  appellant  in  the 
lower  court,  but  the  coiurt  ovemiled  all  of 
the  exceptions  and  confirmed  the  report, 
which  found  In  favor  of  the  appellee  for  tlie 
sum  of  $2,970.24,  and  entered  Judgment  for 
the  amount  stated  in  the  referee's  report,  to- 
gether with  Interest;  rendering  Judgment  for 
the  total  amount  supposed  to  be  due  tbe  ap- 
pellee. Exception  to  the  decision  of  the 
court  In  overruling  appellant's  exceptions  and 
rendering  Judgment  for  the  appellee  in  tbe 
lower  court  were  properly  saved,  and  the 
case  was  brought  to  this  court  by  appeal. 

Since  the  case  was  beard  In  this  court,  the 
district  attorney  who  represented  the  appel- 
lant in  the  court  below  has  died,  and  Mr. 
Frank  W.  Clancy  has  become  his  successor. 
Mr.  Clancy  has,  by  a  supplemental  brief, 
called  the  attention  of  this  court  to  the  c<mi- 
ditlon  of  tbe  record,  and  suggested  that,  ow- 
ing to  the  condition  of  the  record,  this  court 
cannot,  under  its  rules,  decide  this  case  fi- 
nally, with  due  regard  to  the  rights  of  the 
parties,  but  that  this  might  be  done  by  re- 
manding the  cause  for  further  proceedings 
in  the  lower  court  We  deem  this  suites- ' 
tion  as  having  much  force,  because  It  is  ap- 
parent, from  the  record  presented,  that,  ow- 
ing to  the  misapprehension  of  counsel  for 
appellant  in  tbe  court  below,  the  cause  was 
not  properly  tried,  and  issues  of  importance 
for  the  appellant  were  not  presented  to  the 
referee  or  the  court  upon  the  trial.  In  the 
briefs  of  counsel  filed  in  this  case,  the  coun- 
sel for  appellant  Insists  that,  instead  of  the 
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county  owing  the  appellant  any  tram  what- 
ever, the  fact  is  that  the  appellee  has  been 
largely  overpaid,  In  this :  that  appellee 
claims  fees  due  him  for  the  assessment  of  all 
the  property  of  the  county  of  BemallUo, 
that  the  property  of  the  city  of  Albuquerque 
was  a  part  of  the  property  of  the  county, 
and  that  the  appellee  received  the  sum  of 
$2,010.38  for  the  assessment  of  the  property 
in  the  city  of  Albuquerque,  for  which  he 
does  not  allow  the  county  any  credit  what- 
ever, and  which  sum,  If  allowed,  would  show 
that  the  appellee  was  largely  overpaid.  This 
contention  Is  met  by  appellee  In  this  court 
with  the  suggestion  that  the  appellant  is  not 
entitled  to  a  credit,  because  there  was  no 
plea  of  set-off  filed  in  the  court  below.  This, 
no  doubt,  was  the  result  of  the  manner  In 
which  the  cause  was  tried  In  the  lower 
court.  Counsel  for  the  appellant,  on  the 
other  hand.  Insists  that  no  such  technical 
objection  should  be  raised,  as  the  case  was 
tried  In  the  court  below  with  a  tacit  under- 
standing that  such  objection  should  not  be 
made.  As  to  the  credit  which  the  appellee 
voluntarily  made  in  his  original  account, 
counsel  for  appellant,  Mr.  Clancy,  Insists 
that  the  appellee  was  bound  by  It,  as  It  was 
voluntarily  made,  and  the  same  should  have 
been  allowed  In  the  court  below.  In  our 
opinion,  the  position  of  counsel  for  appel- 
lant upon  this  point  Is  correct;  but  this  court 
can  see  the  difficulty  of  allowing  the  same  in 
this  court  in  attempting  to  render  a  final 
judgment,  for  the  reason  that  considerable 
time  has  elapsed,  and  the  taxes  which  ap- 
pellee offered  to  allow  the  county  may  have 
been  settled  In  the  meantime,  or  It  Is  possi- 
ble that  the  appellee  should  not  be  required 
to  abide  by  the  credit  for  taxes  which  he 
admitted,  and  ofTered  to  deduct  from  hia 
claim,  Mpon  the  ground  that  the  same  Is  not 
now  a  proper  subject  of  set-off. 

There  is  another  vital  question  suggested 
by  this  record,  wblcb  should  have  been  de- 
termined In  the  lower  court  and  certainly 
would  have  been,  had  the  case  been  prop- 
erly tried,  and  that  is  this:  Appellee  docs 
not  claim  that  he  would  be  entitled  to  the 
compensation  for  which  he  sues  in  this  case 
under  the  laws  hi  force  In  1891  and  1^2, 
when  he  was  the  assessor  of  the  county;  but 
hip  claim  Is  based  upon  an  act  of  the  legisla- 
ture passed  In  1895,  and  which  purports,  on 
Its  face,  to  Increase  the  compensation  of 
assessors  for  the  years  1891  and  1892.  In 
other  words,  the  plaintiff  had  no  legal  right 
,  to  sue  for  the  amount  claimed  to  be  due  In 
this  suit  under  the  laws  of  1891  and  1892, 
but  bases  his  claim  entirely  upon  the  act  of 
the  legislature  of  1895,  which  purported  to 
provide  a  remedy  not  in  existence  at  the 
time  the  services  of  appellee  were  rendered. 
This  court  might  properly  determine  wheth- 
er or  not  It  was  within  the  power  of  the 
legislature  to  do  this,  but  Inasmuch  as  the 
condition  of  the  record  presented  requires 
Issues  to  be  made  up,  and  additional  testi- 


mony to  be  taken,  before  this  court  cao 
finally  dispose  of  the  case  with  due  r^rd  to 
the  rights  of  the  parties  herein.  In  our  opla- 
lon  the  case  should  be  remanded  to  the 
lower  court,  with  instructions  to  set  aside 
the  judgment  of  the  court  below  and  grant  a 
rehearing,  that  the  issues  may  be  pr(4>erly 
made  up,  and  the  cause  retried  according  to 
law;  that  the  costs  in  this  court  shall  be 
paid  by  the  appellant,  and  the  accrued  coBts 
in  the  court  below  shall  abide  the  result  of 
further  proceedings  In  the  lower  court;  and 
it  is  BO  ordered. 

MILLS.  C.  J.,  and  PABKEB  and  UcHIL> 
LAN,  JJ.,  concur. 


(U  N.  If.  ztn 

TERRITORY  v.  HALL.i 

(Supreme  Court  of  New  Mexico.   Jan.  27, 
1902.) 

CRIUINAL  LAW-DOCKBTIKO  APPBAL-BILL  OF 
EXCEPTIONS— SBTTLBUBNIN-^IXTBN- 
SION  OF  nuB. 

1.  Chapter  99  of  the  I^wb  of  1901,  authorii- 
ing  the  appellaot  to  docket  bis  appeal  at  any 
time  before  motion  on  the  part  of  the  appellee 
to  docket  and  affirm  judgment,  does  not  in  anr 
manner  modify  or  change  the  practice  tonchiug 
the  preparation,  settUng,  and  signing  of  a  biU 
of  exceptions. 

2.  A  oil!  of  exceptions  mnat  be  settled  tad 
signed  10  days  before  the  term  of  the  snpreme 
court  in  which  the  case  shall  first  be  docKeted. 
unless,  for  good  and  sufficient  reason,  the  tiiiis 
therefor  has  been  extended. 

3.  An  extension  of  time  cannot  be  granted 
within  whidi  a  bill  of  exceptions  may  be  set- 
tled and  signed  after  10  dajs  before  the  term 
of  the  supreme  court  in  which  the  caae  BbiU 
first  be  docketed. 

(Syllabus  by  the  Court.) 

Appeal  from  district  courts  Chaves  coun- 
ty; twfore  Justice  Daniel  H.  McMillan. 
WlUlam  Hall  was  convicted  of  mordtfi 

and  appeals.  Affirmed. 

The  appellant  was  tried  and  convicted  up- 
on indictment  for  murder,  in  the  latter  part 
of  November,  1901,  in  the  LincoUi  district 
court  A  motion  for  a  new  triol  was  de- 
nied, and  appeal  allowed.  The  appellant 
was  delayed  In  preparing  exceptions  by  rea- 
son of  his  inability  to  secure  at  an  early 
day  a  transcript  of  the  stenographer's  miit- 
utes.  As  soon  as  the  stenographer's  min- 
utes were  received,  he  prepared  and  presMt- 
ed  to  the  district  judge  who  presided  at  the 
trial  a  bill  of  exceptions,  which  the  judge 
sealed  and  signed  on  the  4th  day  of  January. 
1902;  and  thereupon  appellant  filed  sncb 
bill  of  exceptions  In  the  office  of  the  clei* 
of  the  Fifth  judicial  district,  and  procured 
a  certified  copy  thereof  to  be  ffied  with  tie 
clerk  of  this  court  on  the  9th  Inst  On  the 
same  day  the  appellee  ffied  a  motion  to  dlf- 
miss  tlie  appeal:  First  on  the  ground  that 
the  transcript  of  the  record  was  not  Wed 
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in  this  court,  as  prescribed  hy  Uw,  within 
10  days  before  tbe  flret  day  of  the  present 
term,  to  "wblcfa  said  aiqpeal  was  returna- 
ble; second,  that  the  trial  Judge  did  not 
settle  >OT  sign  tbe  alleged  bill  of  exertions 
in  said  transcript  at  least  10  days  before 
the  term  ot  the  supreme  court  in  which  said 
cause  shall  be  docketed;  third,  that  said 
bill  of  exertions  was  not  presmited  to  said 
Jqdge  try  appellant  to  be  settled  and  signed 
within  10  days  prior  to  the  opening  of  the 
present  term  of  court,  nor  was  the  said  trial 
Judge  asked  to^  nor  did  be,  oilarge  the  time 
for  such  flltng. 

Freeman  &  Camcaron.  for  appellant  Ed- 
ward U.  Bartlett,  SoL  Qen.,  for  the  Terri- 
tory. 

FBB  G1TRIAH.  By  the  pn>Tial<ni8  of 
chapter  1  of  the  Laws  of  1889,  a  party  may 
prepare  a  bill  of  exceptions  20  days  before 
the  first  day  of  the  term  of  the  supreme 
court,  and  glre  S  days*  notice  to  the  oppo- 
site party,  who  has  5  days  to  pnq>ose  amend-' 
m^ts  thereto,  and.  the  Judge  shall  settle 
and  sign  the  receptions  10  days  before  tbe 
term  of  tiie  supreme  court  In  which  the  case 
shall  first  be  docketed,  unless,  for  good  and 
snfllcirat  reason,  the  time  th^refrar  has  been 
Qctended.  In  this  case  no  a^ilicatlon  was 
made  tm  an  rctenslon  of  time,  and  none  was 
granted.  The  bill  of  «tceptions  was  Qrst 
^esCTted  to  the  Judge  for  his  signature  on 
the  4fh  Instant,  and  was  by  him  settled  and 
signed  on  that  date.  This  court  has  h^d 
Qiat  a  motion  to  strike  out  a  bill  of  excep- 
tions under  an  appeal  taken  In  a  criminal 
case,  when  said  bill  was  signed  and  sealed 
by  tbe  trial  Judge  at  a  day  later  than  that 
allowed  by  the  statute,  to  wit,  10  days  be- 
fore  return  term,  will  be  sustained.  The 
statute  Is  mandatory,  and  the  Judge  exceeds 
his  authority  In  such  case  in  settling  the  bill 
at  socb  time.  Haynes  t.  U.  S.  (N.  M.)  56 
Fac.  282.  It  would  seem  that  this  decision, 
whicb  settles  tbe  law  and  practice  so  far  as 
this  territory  Is  concerned.  Is  controlling  in 
this  particular  case,  so  far  as  the  settling 
and  signing  of  the  bill  of  exceptions  Is  con- 
cerned. 

It  is  urged,  howerer,  on  behalf  of  the  ap* 
pliant,  that  he  was  delayed  by  reason  of 
the  Inability  of  the  official  stenographer  to 
fmmlsb  bim  a  transcript  of  the  testimony. 
WbUe  there  Is  some  potency  in  this  sugges- 
tion, yet  the  appellant  had  his  remedy  In 
sncb  emergency.  In  that  be  could  hare  ap- 
plied to  the  district  Judge  for  an  extension 
of  time  within  which  to  have  bis  bill  of  ex- 
ceptions settled  and  signed.  Tbe  fact  that 
he  allowed  the  time  wltbln  which  to  have 
his  bill  of  exceptions  signed  to  elapse  with- 
out having  socb  extension  devested  the  Judge 
Of  any  Jurisdiction,  and  be  was  powerless  to 
exercise  any  dlscretl<m  la  tbe  premises. 

Unless  tbe  appelant  Is  protected-  by  the 


inoTlsiotts  of  cbaptw  90  of  the  Iawb  of 
1901,  the  appeal  herein  should  be  dismissed, 
and  the  Judgment  and  sentence  of  tbe  court 
below  affirmed.  Tbls  act  provides  tiiat  the 
appelant  shall  bare  the  rWht  to  docket  bis 
aiipeal  at  any  time  b^ore  motion  1^  a^pd- 
lee  to  docket  and  affirm  the  Judgment,  and 
that,  when  such  cause  shall  be  docketed  by 
the  appellant  i^e  record  may  be  perfected 
within  80  days  thereafter.  The  questKm 
arises  as  to  whether  this  prorlslon.  ^orld- 
log  that  "the  record  may  be  perfected  with- 
in thbrty  days  thereafter,"  changes  In  any 
way  the  practice  idatlYe  to  ^«parlng,  set- 
tling, and  itignlng  a  propw  blU  of  exceptiiHis. 
We  are  of  tbe  opinion  that  It  Is  not  so  In- 
tended. If  a  party  deidres  to  iwepare  and 
file  a  bill  of  exertions,  so  that  it  nu^  be- 
come a  part  of  the  record,  he  must  pursue 
the  w«U*deflned  ivactlce  In  that  behalf. 
The  la^r  of  1901  does  not  undertake  In  any 
mannor  to  cbange  the  practice  relatiTe  to 
the  pi^paratioo,  settltaig,  and  signing  of  tbe 
bill  of  exceptions,  and  we  must  regard  the 
practice  as  It  existed  previous  to  tbe  enac^ 
ment  of  cbaptor  90  of  the  Laws  of  1901  to 
stUl  prevail  with  r^eroice  to  bills  of  excep- 
tions. If  any  addltl<ms  are  to  be  made  to 
the  record,  or  tiw  aiv^lant  desires  to  take 
any  additional  steps  with  the  Tlew  ot  per- 
fecting bis  record,  tbe  statate  gives  him  30 
days  within  which  to  accomplish  that  pur- 
pose. To  bold  otherwise  would  be  to  rec- 
ognize chapter  89  of  the  Laws  of  1801  as 
an  amendment  to  tbe  practltn  act  and 
would  operate  as  a  repeal  of  many  weU-de- 
flned  and  well-understood  stetutes,  which 
have  been  construed  by  the  court  touching 
the  ^actlce  relating  to  tbe  preparation,  set- 
tling, and  signing  of  bills  of  «Eception,  and 
the  i^eparatSon  of  the  record  on  appeal. 
This  act  does  not  In  any  way  surest  a  sub- 
stitute or  method  of  procedure  which  would 
teke  the  place  of  the  statutes  referred  to 
touching  the  practice  In  tbls  particular,  and 
with  reference  to  procedure  In  this  court  on 
appeals  and  writs  of  error.  This  court  can- 
not recognize  the  application  of  statutes 
which  are  so  vague  and  Ind^nlte  In  their 
language  as  to  leave  doubt  as  to  their  pur- 
port and  Intent  and  cannot  construe  thnn 
as  repealing  by  implication  numerous  spe- 
cific acts  touching  particular  procedure;  and 
especially  Is  this  so  when  no  repealing  clause 
Is  embodied  In  the  act  In  question.  The 
word  "perfected,"  as  used  In  chapter  99  of 
the  Laws  of  1901,  cannot  we  think,  be  con- 
strued as  meaning  the  right  to  prepare  a  rec- 
ord in  its  entirety.  In  section  3140  of  the 
Compiled  Laws  It  Is  provided  that  a  perfect 
transcript  shsll  be  flleid  by  the  appellant  In 
subsection  172  of  the  Ck>de  It  Is  provided 
that  a  bill  of  exceptions  shall  be  signed  and 
perfected  SO  days  before  the  first  day  of 
the  supreme  court  We  are  therefore  of  tbe 
opinion  that  the  use  of  the  word  "perfected" 
bi  section  1,  &  88,  of  the  Laws  of  1901,  has 
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reference  to  the  perfecHnif  of  an  Imperfect 
reG(»<d,  and  not  to  tlie  pr^aration  and  filing 
of  Buch  record  In  Its  entirety  In  the  first 
Instance.  In  Territory  v.  Rudabaugh.  2  N.  M. 
222,  It  l8  held  that  the  biU  of  exceptions  was 
Imperfect,  in  that  it  did  not  have  at  the  close 
of  the  testimony  a  certificate  that  it  con- 
tained all  of  the  evidence.  This  was  such 
■an  Imperfection  that  the  court  was  relieved 
nrom  the  necessity  of  examining  the  case 
before  ordering  either  dismissal  or  afflrm- 
■ance.  Imperfections  of  this  character  could 
undoubtedly  be  perfected,  upon  a  proper  ap- 
plIcatlOD,  addressed  to  the  discretion  of  this 
court.  The  method  of  procedure  with  refer- 
ence to  the  preparation  and  signing  of  a 
bill  of  exceptions  Is  well  defined,  and  has 
■been  frequently  passed  upon  by  this  court, 
«o  that  It  cannot  be  regarded  as  presenting 
41  novel  question  in  procedure.  See  Evans  v. 
Baggs,  4  N.  M.  (Gild.)  67,  13  Pac.  20J;  Gon- 
zales V.  Rallroiad  Co.,  3  N.  M.  (Gild.)  515,  » 
Pac.  247;  Haynea  v.  V.  S..  9  N.  M.  619,  56 
Pac.  282;  Martin  v.  Railroad  Co.,  7  N.  M.  161, 
84  Pac.  536. 

The  appellant  has  selected  his  own  meth- 
od of  procedure.  He  sought  to  make  a  bill 
-of  exceptions,  aud  to  have  It  made  a  part 
of  the  record  in  this  proceeding:  and,  be- 
ing Huable  to  perfect  it  in  time,  it  was  his 
duty,  if  he  desired  to  have  such  bill  of  ex- 
ceptions settled  and  signed  and  made  a  part 
of  the  record,  to  procure  an  extension  of 
time.  In  the  event  it  could  not  be  done 
within  the  time  limited.  This  he  neglect- 
ed to  do,  and  thereby  lost  bis  right,  under 
the  statute,  to  have  his  bill  of  exceptions 
settled  and  signed,  or  made  a  part  of  the 
record  and  considered  by  this  court.  At  the 
time  the  district  Judge  signed  the  bill  of  ex- 
ceptions in  this  proceeding,  the  limltfltlon 
of  time  within  which  It  could  be  done  had 
expired;  and  the  judge  was  without  juris- 
diction, and  had  neither  the  power  at  that 
time  to  sign  the  bill  of  exceptions,  nor  to  ex- 
tend the  time  within  which  the  same  could 
be  signed. 

Again,  it  may  well  be  questioned  whether 
the  act  of  1901  has  any  application  what- 
ever to  criminal  cases.  The  act  seems  to 
be  In  harmony  with  the  practice  in  civil 
cases,  wherein  the  record  may  be  made  up 
without  a  bill  of  exceptions,  and  where  the 
filing  of  a  transcript  of  the  stenographer's 
minutes,  duly  certified,  with  the  district  clerk, 
makes  such  minutes  a  part  of  the  record, 
while  on  the  other  hand  such  statute  Is  strong- 
ly at  variance  with  many  statutory  provi- 
sions touching  the  practice  in  criminal  pro- 
cedure. AVe  cannot  assume  that  the  legis- 
latiuv  Intended  by  the  language  used  to  al- 
low a  delay  of  at  leait  a  year  in  criminal 
prosecutions,  and  thufi  entail  upon  the  pub- 
lic the  expenses  incident  thereto.  If  such 
were  the  Intention,  it  should  have  been  ex- 
pressed in  more  direct  and  specific  terms. 

For  tlie  foregoing  reasons,  the  motion  of 
the  appellee  to  dismiss  the  appeal  herein^ 


and  to  affirm  the  judgment  and  sentence  4^ 
the  court  .below,  is  granted;  and  it  Is  ao 

dered. 

01      M.  10) 

EARLY  TIMES  DISTILLERY  GO.  et  iL  T. 

ZEIGKR  et  al. 

(Supreme  Court  of  New  Mexico.  Jan.  8>  1902.) 

ASSIGNMENT  FOR  BENEFIT  OF  CREOITOBS- 
LIMITATIONS. 

1.  Under  the  provisioos  of  section  1.  c.  <t7. 
LawB  1SS9,  which  provides  that  "every  sale, 
mortgage  or  assignmeDt  made  by  a  debtor 

*  *  *  ID  contemplation  of  insolvency  aod 
with  a  design  to  prefer  one  or  more  creditora 

*  *  *  libali  operate  as  an  assigument  and 
transfer  of  all  of  the  property  and  effects  of 
such  debtor,  and  shall  inure  to  the  benefit  of 
all  his  creditors  •  •  •  [section  21  subject  to 
the  control  of  courts  of  equity  u^d  the  bill  <rf 
any  person  interested,  filed  withm  six  montbs 
after  the  mortgage  or  transfer  is  l^ally  lodged 
for  record  or  the  delivery  of  the  propeity  or  rf- 
fects  transferi-ed,"— the  action  most  be  begun 
within  the  time  limited  in  the  statute. 

2.  An  miacknowledged  assienment  of  an  un- 
recorded contract  for  the  sale  of  land  is  uot 
such  an  iustrument  as  the  statute  contemplates 
shall  be  recorded. 

(Syllabus  by  the  Court) 

Appeal  from  district  court  Bernalillo 
county;  before  Justice  J.  W.  Crumpacker. 

Action  by  the  Early  Times  Distillery  Com- 
pany and  others  against  Charles  Zelger  and 
others.  Judgment  for  defendants.  Plaintiffs 
appeal.   Affirmed.  4 

This  Is  an  appeal  from  the  judgment  (tf 
the  district  court  of  the  Second  Judicial  dis- 
trict dismissing  the  plalnttilfs*  comtdaint  ber^ 
In.  with  costs.  It  appears  from  the  record 
that  the  defendant  Zelger  on  the  12th  day  of 
November,  1890,  entered  Into  a  contract  lit 
writing  with  one  Armljo  and  wife,  by  which 
they  agreed,  for  the  sum  of  $15,000.  to  be 
paid  on  or  before  the  lat  day  of  December, 
1893,  to  convey  to  the  said  Zelger  cotain 
town  lots  in  the  city  of  Albuquerque.  This 
contract  was  executed  under  seal  and  doty 
ackuowledged.  Zelger  was  let  into  posses- 
sion of  the  premises,  which  he  Improved  by 
the  erection  of  a  valuable  structure.  Be- 
tween November.  1890.  and  February.  18K, 
the  defendant  Zelger  was  engaged  in  various 
enterprises,— notably,  the  wholesale  liquor 
business,  restaurant  and  saloon  business,  and 
cattle  ranching  In  New  Mexico  and  Arizoaa. 
His  ranching  business  alone  embraced  five  or 
six  thousand  head  of  cattle,  of  .the  value  <tf 
upwards  of  f 100,000.  But  dry  seasons  and 
hard  times  oeces^tated  the  closing  out  of  the 
herds,  ao  that  by  December,  1804,  the  rancli- 
iDg  business  was  substantially  terminated. 
At  this  time  Zelger  was  In  debt,  and  via 
being  pressed  for  payment.  Among  otiMr 
creditors  was  the  defendant  the  Pint  Na- 
tional Bank  of  Albuquerque,  to  which  Zel((«' 
was  largely  Indebted.  On  l^'ebruary  22.  IfWS. 
Zelger  assigned  to  the  defendant  FIoarD<9. 
who  was  vice  president  of  said  bank,  f«r  U» 
use  and  benefit  of  the  bank,  the  contnct 
which  he  had  entered  Into  with  Armljo  and 
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wife  In  November,  1S90,  for  the  purchase  of 
(.•<>rtain  lots  In  tbe  city  of  Albuquerque,  by  an 
unacknowledged  assignment,  Indorsed  on  tbe 
contract,  as  follows:  "For  a  valuable  con- 
Hideratloo,  I  hereby  assign,  transfer,  and  set 
over  to  M.  W.  Floumoy  all  my  rigbt,  title, 
and  Interest  in  and  to  tbe  witbln  contract 
1«tween  myself  and  Nlndas  T.  Armljo  and 
wife,  dated  November  12th,  1890.  Dated  Al- 
buquerque. N.  M.,  February  22.  1805.  [Sign- 
ed] Charles  Zeiger."  This  assignment  was 
neither  acknowledged  nor  tmder  seat  It  was 
never  recorded,  and  was  delivered  to  the 
assignee  on  tbe  day  It  bears  date,  to  wit, 
February  22, 1885.  The  contract  thus  assign- 
ed, after  the  usual  recitations  and  agree- 
ment of  sale,  description  of  tbe  property, 
etc.,  proceeds:  "And  It  Is  further  agreed  be- 
tween the  parties  to  these  presents  that 
time  is  tbe  essence  of  this  contract,  and  if 
default  be  made  In  fulfilling  this  agreement, 
or  any  part  thereof,  on  the  part  of  said  party 
of  the  second  part,  then  In  that  case  tbe  said 
parties  of  the  first  part,  their  belrs,  execu- 
tors, administrators,  or  assigns,  shall  be  at 
liberty  to  consider  this  contract  forfeited  and 
annulled,  and  to  dispose  of  the  said  property 
to  any  other  person  In  the  same  manner  as 
If  this  contract  never  had  been  made."  No 
part  of  the  purchase  price  provided  tor  In 
this  contract  had  been  paid  by  Zeiger,  or  on 
his  account.  Floumoy,  to  whom  the  assign- 
ment was  made  for  the  use  and  boieflt  of 
the  bank,  however,  secured  from  the  heirs 
and  widow  of  tbe  aald  Armijo  deeds  of  the 
property  therein  contracted  for,  dated  and 
executed  on  the  8th  day  of  April,  18^,  and 
paid  to  the  said  grantors .  tber^or  the  sum 
of  ¥15.200.  On  tbe  7th  day  of  April,  1895. 
the  defendant  Zeiger  executed  and  delivered 
to  the  defendant  Wearer  a  general  assign- 
ment <rf  all  his  pTop«*ty  for  the  benefit  of  bis 
creditors,  and  Weaver  duly  qualified  and 
entered  upon  tbe  discharge  of  his  duties  as 
such  assignee.  Afterwards,  and  on  tbe  7th 
day  of  October.  1896.  this  action  was  com- 
menced, praying  for  a  decree  of  the  district 
court  dedarlng  that  the  assignment  of  the 
contract  In  question  was  made  by  the  said 
Zeiger  In  contemplation  of  Insolvency,  and 
with  a  design  to  prefer  one  creditor  to  tbe 
exclusion,  In  wbole  or  part,  of  others,  under 
tbe  act  of  1880.  The  defendauts  Flournoy, 
the  First  National  Bank  of  Albuquerque,  and 
Joshua  S.  Raynolds  filed  answers  to  the  bill 
of  complaint  herein,  denying  that  tbe  assign- 
ment of  said  contract  to  the  said  Floturnoy 
was  an  act  and  device  done  or  resorted  to  by 
said  Zeiger  in  contemplation  of  Insolvency, 
or  to  prefer  said  bank  to  the  exclusion,  tn 
part  of  tbe  complainants  or  othor  creditors, 
hut  simply  to  secure  tbe  bank  tor  money  be- 
'?r»  tbat  time  loaned  to  tbe  said  Zeiger. 
They  alleged  that  tbe  suit  was  not  com- 
menced wltfain  six  months  from  tbe  date 
liiat  tbe  alleged  cause  of  action  accrued,  or 
within  six  months  from  tbe  doing  of  tbe  act 
or  acts  set  forth  In  the  bill  of  complaint  as 


a  ground  for  bringing  this  action.  They  al- 
leged tbat  at  tbe  time  of  the  assignment  of 
tbe. contract  in  question  by  Zeiger  to  Flour- 
noy, Zeiger  had  forfeited  and  lost  all  right 
which  be  had'  under  and  by  Tlrtne  of  said 
contract,  to  demand  and  receive  a  deed  of 
said  premises  In  accordance  with  the  terms 
thereof;  that  Floumoy  acquired  no  right, 
either  legal  or  equitable.  In  the  said  property 
under  said  assignment;  that  the  only  right 
which  he  did  acquhre  In  said  property  was 
by  virtue  of  the  deeds  executed  and  deliver- 
ed to  bim  by  tbe  widow  and  heirs  of  said 
Nicolas  T.  Armljo,  which  were  executed  and 
delivered  to  him  In  consideration  of  the  pay- 
ment of  tbe  said  sum  of  $15,200.  No  reply 
was  filed  on  behalf  of  the  plalntUTs.  The 
issues  tbns  jolniHl  were  referred  by  the 
court  to  a  master  In  chancery,  with  direc- 
tions to  take  tbe  testlnHmy.  and  to  report 
tbe  same  with  his  findings  of  law  and  fact 
Defendants  objected  to  the  reference  on  the 
ground  that  It  was  not  a  proper  cause  for 
reference,  and  that  defendants  were  entitled 
to  have  tbe  Issues  tried  by  the  court  When 
tbe  cause  came  on  for  trial  before  the  maft> 
ter,  defendants  renewed  their  objection  on 
the  ground  that  tbis  was  not  a  proper  case 
for  reference,  and  that  the  referee  had  no 
jurisdiction  to  hear  this  cause  without  tbe 
consent  of  all  defendants.  This  objection 
was  overruled  by  tbe  master.  At  the  con- 
clusion of  the  trial  the  mastor  filed  an  opin- 
ion in  writing,  and  found,  as  a  conclusion  of 
law,  tbat  the  assignment  by  tbe  defendant 
Zeiger  to  tbe  defendant  Flournoy  of  tbe  con- 
tract made  by  Armljo  and  wife  for  tbe  con- 
veyance of  certain  real  estate  to  said  Zeiger, 
dated  the  12th  day  of  November,  1890,  which 
assignment  was  made  prior  to  the  8th  day 
of  April,  1896,  was,  and  did  operate  as,  a 
voluntary  assifpiment  of  all  tbe  property  of 
said  Zeiger  fw  tbe  benefit  of  all  his  cred- 
itors, and  recommended  that  the  property 
and  effects  of  said  Zeiger  be  administered 
and  distributed  under  the  direction  of  this 
court  in  accordance  with  tbe  provisions  of 
the  statute  Irelative  to  Involuntary  assign- 
ments. B^ond  tbe  opinion  filed  -by  the-  mas- 
ter, no  facts  were  found.  Tbe  defendants 
nested  to  tbe  conclusion  of  law  found  by 
tbe  master,  and.  upon  a  bearing  beAre  the 
district  court  defendants*  exceptions  were 
sustained,  and  the  bill  of  complaint  dismiss- 
ed. Thereupon  plaintiffs'  prayer  fOr  an  ap- 
peal to  this  court  was  allowed. 

N.  B.  Field  and  F.  W.  Clancy,  for  appel- 
lants. A.  B.  McMlllen  and  W.  B.  ObUders, 
for  appellees. 

McMillan,  J.  (after  stating  the  facts). 
In  a  companion  case,  this  court  decided  at 
the  last  term  that  the  defendant  having  ob- 
jected to  a  reference  to  a  master  to  take 
the  testimony,  and  to  report  the  same  with 
bis  findings  of  law  and  fact,  at  the  time  it 
was  made  by  the  court,  and  there  being  no 
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rigbt  of  appeal,  and  the  objection  bavlng 
been  renewed  when  tbe  trial  of  the  cause 
was  moved  before  the  master,  tbe  defend- 
ants  were  not  bound  by  tbe  findings  of  tbe 
master,  nor  were  such  findings.  In  any  view, 
conclusive  on  tbe  court.  Distillery  Co.  t, 
Zelger,  00  Pac.  532,  citing  Klmberly  v.  Arms, 
129  U.  a.  Bia-524,  9  Sup.  Ct  355,  32  L.  Ed. 
784;  Palethorp  t.  Paletborp  (Pa.)  39  Atl. 
489,  490;  Medler  v.  Opera  House  Co.,  6  N. 
M.  343,  28  Pac.  551;  Comp.  Laws  1897,  Code 
ClT.  Proc.  S  2685.  subsecs.  138,  139;  Ter- 
penlng  v.  Holton,  9  Colo.  Sup.  306,  12  Pac. 
189.  All  of  tbe  quMtlons,  therefore,  inrolr- 
ed  in  this  case,  came  before  the  district  court 
uncontrolled  In  any  manner  by  the  master's 
finding,  which  was  a  conclusion  of  law  to 
the  effect  "that  the  assignment  by  tbe  de- 
fendant Zelger  to  tbe  def«)dant  Flournoy 
ot  tbe  contract  by  Armljo  and  wife  for  the 
conveyance  of  certain  real  estate  to  tbe  said 
Zelger,  dated  tbe  12th  day  of  Nevember, 
18tH),  which  assignment  was  made  prior  to 
tbe  Stb  day  of  April,  1895,  was,  and  did 
<^rate  as,  an  involuntary  assignment  of  all 
the  property  of  said  Zeiger  for  the  general 
benefit  of  all  his  creditors,  and  recommend 
that  tbe  property  and  effects  of  said  Zelger 
be  administered  and  distrlbnted,  undw  the 
direction  of  this  court,  In  accordance  with 
the  provisions  of  tbe  statute  relative  to  In- 
voluntary assignments."  Tbe  defendants 
excepted  to  this  finding— First,  on  the  ground 
that  it  is  not  sustained  by  tbe  facts  in  evi- 
dence, and  Is  not  Justified  by  tbe  law;  sec- 
ond, because,  npon  the  facts  as  shown  by 
tbe  evidence,  tbe  statute  does  not  warrant 
the  admlDistratlon  and  distribution,  under 
the  direction  of  tbe  court,  of  tbe  property 
mentioned  in  said  contract,  as  recommend- 
ed by  tbe  master. 

To  enatfle  tbe  plaintiffs  to  avail  themselves 
of  tbe  coDclnston  of  law  found  by  tbe  mas- 
ter, it  must  appear  that  the  case  is  within 
tbe  iffovlslons  of  chapter  67  of  the  Iaws  of 
1880.  Section  1  provides:  "Every  sale,  mort- 
gage or  assignment  made  by  debtors,  and 
every  judgment  suffered  by  any*defeudant,  or 
any  act  or  device  done  or  resorted  to  by  a 
debtor  In  contemplation  of  Insolvency  and 
with  a  design  to  prefer  one  or  more  creditors 
to  tbe  #!cclusion  in  whole  or  in  part  of  others, 
shall  (^>erate  as  an  assignment  and  transfer  of 
all  of  tbe  property  and  effects  of  such  debtor, 
and  shall  innre  to  the  benefit  of  all  hts  cred- 
itors, except  as  hereinafter  provided."  Sec- 
tion 2  provides:  "All  such  transfers  as  are 
herein  declared  to  Inure  to  tbe  benefit  of 
creditors  generally,  shall  be  subject  to  tbe 
control  of  courts  of  equity,  upon  the  bill  of 
any  person  interested,  filed  within  six  months 
after  tbe  mortgage  or  transfer  Is  legally 
lodged  for  record,  or  tbe  delivery  of  the 
property  or  effects  transferred."  The  assign- 
ment wblch  Is  the  subject  of  this  contro- 
versy was  made  on  the  22d  day  of  February, 
1895.  The  land  contract  which  was  trans- 
ferred by  such  assignment  was  delivered  to 


tbe  assignee  thereof  on  the  same  date,  to 
wit,  February  22,  1895.  This  action  was  not 
commenced  until  the  7tb  day  of  October, 
1895,-7^  months  after  tbe  making  of  the 
assignment  complained  of,  and  after  tbe  de- 
livery of  tbe  contract  which  was  transferred 
by  such  assignment.  Do  these  transactions 
come  within  tbe  provisions  of  tbe  statute? 
**The  property  or  effects  transferred,"  as  ftr 
as  this  action  relates,  was  the  land  con- 
tract Tbe  assignment  by  Zeiger  disposed 
of  whatever  Interest,  legal  or  equitable,  he 
bad  In  the  contract,  and  by  tbe  asaignmoit 
It  was  transferred  to  tbe  def«idant  Floor- 
noy.  It  would  seem  clear,  from  a  reading 
of  the  statute,  that  In  orA^  to  reach  the 
contract  the  action  must,  of  necessity,  be 
commenced  by  filing  the  bill  within'  six 
months  after  the  delivery  of  the  contract 
in  qneetlon  by  Zeiger  to  Flournoy.  This 
was  not  done.  Seven  months  and  a  half 
bad  elapsed  between  tbe  delivery  of  the 
property  or  effects  transferred,  and  tbe  time 
of  filing  of  tbe  bill  In  this  action. 

Another  view  of  the  case  contoided  for  on 
behalf  of  i^aintlffs  is  to  the  effect  that  tbe 
asslgnmrat  of  the  land  contract  should  have 
been  recorded,  and  the  fact  that  it  was  not 
recorded  permits  tbe  plaintiffs  to  avail  tbem- 
aeives  of  the  provisions  of  tbe  statute.  We 
are  of  the  c^Inlon  that  the  asslgnmeot  of 
an  unrecorded  land  contract,  which  assign- 
ment was  neitbo'  acknowledged  nor  proven 
in  any  form  so  as  to  entitle  It  to  be  record- 
ed, is  not  such  an  Instrument  as  the  stat- 
ute requires  shall  be  placed  of  record.  Chap- 
ter 10,  Laws  1887  (Comp.  Laws  1897,  H  3863. 
3965).  Irrrapectlve  of  its  want  of  acknowl- 
edgment or  ptoot  of  execution,  the  asBlgn- 
ment  In  this  case  Is  not  such  an  instrument 
as  the  law  contemplates  should  be  recorded. 
Nelson's  Heirs  r.  Boyce,  7  J.  J.  Marsh.  401, 
23  Am.  Dec.  411. 

The  plalotifTs  have  not  brought  themBClves 
within  the  provisions  of  chapter  67  of  the 
Laws  of  1889.  The  ruling  ot  the  district 
court  was  therefore  correct  in  sustaining  tbe 
exception  of  tbe  defendants  on  tbe  ground 
that  the  facts  In  evidence  did  not  Justify  tbe 
conclusion  of  law  found  by  the  master. 

Again,  we  may  well  query  whether,  after 
a  general  assignment  has  been  made  for  tibe 
benefit  of  creditors,  and  the  assignee  has  qtiaU- 
fled  and  entered  upon  the  discharge  of  his 
duties,  any  party  can'malntaln  an  action,  tm- 
der  a  fair  construction  of  the  statute  vfon 
which  this  action  Is  founded,  except  l7 
through  the  assignee. 

There  Is  another  question  wblch  goes  s(Hne- 
what  to  tbe  m^lts  of  this  case.  It  Is  dw 
value  of  the  land  contract  under  considera- 
tion on  the  22d  of  February,  1885,  at  the 
time  it  was  assigned  by  Zelger  to  Flournoy. 
It  Is  not  alleged  on  the  part  of  the  plalntUTs 
that  it  had  any  value;  nor  was  any  proof 
given  before  the  master  tending  to  show  that 
the  contract.  In  the  bands  of  Zelgw.  was 
of  any  value  whatever.   It  is  alleged  In  de- 
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fendant's  answer,  which  stands  tmcontroTert- 
ed,  that  Zelger  had  forfeited  and  lost  all  right 
wbtch  be  had,  under  and  by  virtue  of  the  con- 
tract, to  demand  and  receive  a  deed  to  the 
premises  In  accordance  with  the  terms  there- 
of. Tills  seems  to  be  i^edicated  upon  the 
following  condition  contained  In  tlie  contract 
itself,  to  wit:  "And  it  is  further  agreed  be- 
tween the  parties  to  these  presents  that  time 
I9  the  essence  of  this  CMitract,  and  If  de- 
faalt  be  made  in  fulAlling  this  agreement,  or 
any  part  thereof,  on  the  part  of  said  party 
of  the  second  part,  then  In  that  case  the  said 
parties  of  the  first  part,  their  heirs,  execo- 
tors,  administrators,  or  assigns,  shall  be  at 
liberty  to  dispose  of  the  said  property  to 
any.  other  person  In  the  same  manner  as  if 
this  contract  never  had  been  made."  It  can- 
not be  urged  tliat,  because  Zeiger  had  given 
bfa  note  tor  tbe  purchase  price  stipulated  in 
the  contract,  he  had  made  payment  thereby 
for  the  property  agreed  to  be  sold,  as  the 
contract  cmtalns  a  special  agreement  "that 
the  said  party  of  the  second  part  will  pay  the 
9ain  of  money  in  said  promissory  note  ex- 
pressed, according  to  its  tenor  and  effect" 
Time  being  of  the  essence  of  the  contract,  It 
would  not  be  in  t^e  province  of  a  court  of 
equity  to  comp^  speelflc  performance  of  this 
contract  Bullock  v.  Adams'  E}i'rB,  20  N.  J. 
Eq.  372;  Carter  v.  PhUlips,  144  Mass.  100, 

10  N.  B.  600;  Wrfls  v.  Smith,  7  Paige,  22,  27, 
31  Am.  Dec.  274.  "Time,  in  the  performance 
of  an  agreement  either  for  the.  sale  or  the 
purchase  of  real  propoly,  1«  always  mate- 
rial; and  a  court  of  equity  will  not,  any 
more  than  a  court  of  law.  excuse  laches  and 
gross  negligence  In  the  assertion  of  a  right 
fi»  a  specific  performance.  But  time  Is  not  of 
the  essence  of  the  contract  unless  made  so 
by  the  terms  of  the  contract  and  therefore, 
altbougb  there  may  not  when  time  has  been 
made  essential,  be  performance  at  the  day, 
if  the  delay  Is  excused,  and  the  situation  of 
the  parties  or  the  property  has  not  changed 
so  that  injury  will  result  and  the  party  Is 
reasonably  vigilant  the  court  will  relieve  him 
from  tbe  consequence  of  the  delay,  and  grant 
specific  performance."  Hubbell  v.  Von  Scho«i- 
Ing,  49  N.  T.  326,  330,  citing  Raddlffe  v. 
Warrington,  12  Yes.  326;  More  v.  Smed- 
burgh,  8  Paige,  600;  Edgerton  v.  Peckham, 

11  Paige,  355.  "Time  may  be  made  of  the 
essence  of  tbe  contract  by  express  stipula- 
tion, or  It  may  become  essential  by  consid- 
erations arishig  from  the  nature  of  the  prop- 
erty, or  the  character  of  the  Interest  bar- 
gained. It  must  affirmatively  appear  that  the 
parties  r^arded  time  or  place  as  an  essential 
element  In  their  agreement  or  a  court  of 
equity  will  not  so  regard  It"  Secombe  v. 
Steele.  20  How.  94,  104,  15  h.  Ed.  833. 
"There  is  no  doubt  that  time  may  be  of  the 
essence  of  the  contract  for  the  sale  of  prop- 
erty. It  may  be  made  so  by  the  express 
stipulation  of  the  parties,  or  It  may  arise 
by  Implications  from  the  very  nature  of  the 
proper^  or  the  avowed  objects  of  tbe  sellec 
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or  purchaser."  Taylor  v.  Longw,  rtb,  14  Pet. 
1T2,  174,  10  L.  Ed.  405.  If  Zeiger  had  lost 
all  rights  under  the  contract  made  with  Ar- 
mijo  and  wife,  then  at  the  time  of  the  assign- 
ment made  by  him  to  Floumoy  the  contract 
In  qnestion  bad  no  value  whatever.  If  It  had  * 
no  value,  plaintiffs  have  suffered  no  damage, 
and  tbe  cause  oi  action  set  forth  herein  Is 
not  maintainable.  If  Zeiger,  by  reason  of 
financial  embarrassment  was  unable  to  pay 
tbe  purchase  price  stipulated  in  the  contract 
made  with  Armijo.  and  he  bad  lost  ail  rights 
to  enforce  such  contract,  either  in  law  or  eq- 
uity, could  the  asslgnmmt  of  the  contract 
to  Floumoy  for  the  nae  and  benefit  of  the 
creditor  bank,  with  the  understanding  that 
he  (Zeiger)  should  receive  credit  for  all  mon- 
eys realized  over  and  above  tbe  cost  of  per- 
^fecting  title  in  Floomoy,  be  said  to  be  a 
'transaction  with  the  design  to  prefer  one 
creditor  to  the  exclusion,  in  whole  or  part, 
of  others,  or  that  it  was  carried  out  In  con- 
templation of  Insolvency?  We  are  of  the 
opinion  that  It  cannot  be  so  held.  There  Is 
no  evidence  whatever  In  tbe  case  that  any 
of  the  plaintiff  creditors  of  Zeiger  could  have 
perfected  titles  under  the  contract  to  the 
property  in  controversy.  Under  the  i^ead- 
Ings  and  proof,  there  is  no  presumption  that 
they  could.  The  fact  that  the  bank  was  able 
to  procure  a  deed  of  conveyance  from  the 
widow  and  heirs  of  Armijo  of  the  premises 
In  question  does  not  necesaarl^  Imply  that 
any  other  plaintiff  creditor  herein  could  do 
the  same. 

Zeiger  made  his  assignment  on  the  7th 
of  April.  1896.  'Bhe  assignment  of  the  con- 
tract was  necnted  and  delivered  six  weeks 
previous  to  that  time.  Thti  bank  continued 
to  lend  him  money,  as  appears  from  tbe  tes- 
timony, as  late  as  the  mouth  of  March.  We 
find  nothing  in  tbe  whole  case  to  indicate 
that  Zeiger  had  reason  to  believe  or  know 
that  he  was  Insolvent  at  the  time  of  the  mak- 
ing of  the  assignment  in  controversy,  nor 
that  such  assignmmt  was  made  In  contempla- 
tion of  Insolvency. 

For  the  foregoing  reasons,  the  Judgment 
of  Qie  court  below  should  be  affirmed,  and  It 
is  so  ordered. 

MILLS,  0.  J.,  and  PARKEB  and  McFIE, 
JJ.,  concur. 


(40  Or.  4») 

AMES  V.  AMES. 
(Supreme  Court  of  Oregon.    Feb.  17,  1902,) 

WILL-ATTESTATION— TESTAMBNTAHT  CAPAC- 
ITY—UNDUE INFLUENCE. 
1.  Hill's  Ann.  Laws,  $  3009,  prescribes  that 
every  wUI  "shall  be  attested  by  two  or  more 
competent  witneseies,  subscribiug  their  names 
to  the' will  in  the  presence  of  the  testator." 
Section  757  declares  that  "a  aubscribing  wlt- 
nesB  is  one  who  sees  a  writing  executed,  or 
hears  it  acknowledged,  and  at  the  request  of 
the  party  thereupon  niguB  ins  name  as  a  wit- 
uess."    Held,  that  where  an  attorney,  having 
drawn  up  a  will,  proposed  to  t^ator  that  he 
and  his  stenographer  would  witness  it  if  satis- 
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factor?,  and  thereapon  called  ber  from  an  ad- 
joining room  Into  the  office,  where  they  both 
signed  It  in  testator's  presence,  and  withoat 
nbjectiou  from  him,  there  was  a  sufficient  at- 
testation, though  testator  did  not  personallr 
reauest  the  stenographer  to  witness  the  wUi. 
.  and  mnr  not  have  heard  the  attorney  when  he 
invited  her  to  do  so. 

2.  The  appointment  of  a  goardian  for  an  al- 
leged insane  person  does  not  concluaively  show 
that  his  testamentary  capacity  is  lost 

3.  Erid^ce  on  a  contest  of  a  will  held  not  to 
show  testamentary  incapacity. 

4.  Evidence  in  a  contest  of  a  will  whereby 
testator  devised  his  property  to  his  brothers 
and  his  niece,  omitting  nis  wife,  held  insnffl- 
cient  to  invalidate  the  will  tor  undue  influ- 
ence inducing  its  execution. 

Appeal  from  circuit  court,  Linn  county; 
R,  P.  Bolfie,  Judge. 

Proceeding  by  Andrew  J.  Ames  to  probate 
the  will  of  Lowell  Ames,  deceased.  From  a 
Judgment  of  the  circuit  court  rernrslng  a* 
decree  of  the  county  court  refusing  probate, 
Mary  E.  Ames,  decedent^s  widow,  appeals. 
Affirmed. 

This  Is  a  controversy  respecting  the  pro- 
bate of  an  alleged  will.  The  proponent,  An- 
drew J.  Ames,  filed  a  petition  in  the  county 
court  of  Unn  county  showing  that  Lowdl 
Ames,  hts  brother,  died  In  said  county  April 
16,  1899,  being  at  the  time  a  resident  there- 
of, and  leaving  an  estate  therein  of  the  prob- 
able value  of.  ¥2,600;  that  be  left  a  will  In 
which  he  nominated  the  petitioner  and  Jo- 
a^h  S.  Ames,  another  brother,  as  executors 
thereof,  but  that  the  latter  declines  to  serve 
fls  such;  that  the  testator  at  the  time  of 
executing  said,  will  was  over  71  years  old, 
of  sound  and  disposing  nrind  and  memory; 
that  he  left  surviving  him,  as  his  only  heir, 
Mary  E.  Ames,  bis  widow,  about  62  years 
old,  residing  at  Sweet  Home,  in  said  coun- 
ty,—and  praying  that  such  wtU  be  admitted 
to  probate,  and  letters  testamentary  Issued 
to  him.  The  will  was  executed  January  30, 
18d0,  and  It  appeaiTs  therefrom  that  the  tes- 
tator bequeathed  to  his  niece  Anna  Ames  the 
sum  of  $500;  that  he  devised  to  the  peti- 
tioner the  undivided  half  of  his  real  prop- 
erty, or,  in  case  lie  should  not  die  seised 
thereof,  bequeathed  to  him  in  lieu  thereof 
the  sum  of  $1,000;  and  that  he  gave,  be- 
queathed, and  devised  to  said  Joseph  the  re- 
mainder of  his  property,  making  no  provi- 
sion whatever  Cor  bis  wife.  The  widow,  con- 
testing the  probate  of  the  will,  denied  the 
material  allegations  of  the  i>etltlon.  and 
averred.  In  substance,  that  Lowell  for  sev- 
eral years  prior  to  bis  death  had  been  in  fall- 
ing health,  debilitated  In  body,  and  of  weak 
and  unsound  mind  and  memory;  that  his 
brothers,  Andrew  and  Joseph,  well  knowing 
his  physical  and  mental  condition,  abducted 
him  from  bis  home  In  January,  1890,  and 
prevented  him  from  returning  thereto,  and 
caused  him  to  execute  said  wilt  by  means 
of  undue  influence  and  misrepresentation, 
particularly  describing  the  conduct  which 
it  is  claimed  rendered  the  testament  void; 
and  that  said  will  was  not  executed  with  the 


formalities  required  by  law.  A  reply  hav- 
ing put  In  Issue  the  allegations  of  new  mat- 
ter in  the  contestant's  objection  to  the  pro- 
bate of  the  will,  a  trial  was  had  before  said 
court,  which  found,  from  the  testimony  tak- 
en, that  ou  January  30,  1899,  Lowell  did  not 
possess  testamentary  capacity;  that  he  wu 
tmduly  Influenced  to  execute  said  will,— de- 
nied the  probate  thereof,  and  declared  the 
same  null  and  void.  On  appeal  from  this 
decree  the  circuit, court  found  that  the  testa- 
tor at  the  time  he  executed  the  will  was  of 
sound  and  disposing  mind  and  memory;  that 
In  making  said  will  he  was  not  acting  under 
any  undue  Influence;  that  the  Instrument 
was  duly  executed,  and  decreed  that  It  was 
the  last  will  of  the  deceased,  admitted  1(  to 
probate,  and  appointed  Andrew  J.  Ames  ex- 
ecutor thereof,— reversing  the  decree  of  the 
county  court,  and  remanding  the  cause  for 
such  further  proceedings  as  might  be  neces- 
sary; and  from  the  latter  decree  the  widow 
appeals  to  this  court 

H.  C.  Watson  and  S.  M.  Oailand,  tot  ap- 
pellant H.  H.  Hewitt  and  J.  J.  Whitney, 
for  respondent 

MOORE,  J.  (after  stating  the  facts).  It  Is 
claimed  by  contestant's  counsel  (1)  that  the 
testimony  shows  the  purported  will  was  not 
witnessed  In  the  manner  prescribed  by  law; 
(2)  that  at  the  time  It  was  executed,  Lowdl 
Ames  was  not  of  sound  and  disposing  mind 
and  memory;  and  (3)  that  he  was  at  that 
time  acting  under  the  undue  Influence  of  his 
brothers,  Andrew  and  Joseph,  and  hence  the 
court  erred  In  admitting  said  pretended  will 
to  probate.  Conaldoing  these  claims  in 
their  order,  the  testlniony  Inrt^ed  In  eacfi 
will  be  examined. 

The  wUl  Is  dated  January  30,  1899,  Is  dgn- 
ed  by  the  testator,  and  contains  the  follow- 
ing attestation  clause:  "The  foregoing  In- 
strument, consisting  of  one  sheet,  was  at  the 
date  th^eof  signed,  sealed,  published,  and 
declared  by  the  said  Lowell  Ames  as  and 
for  his  last  will  and  testament  In  presence 
of  us,  who,  at  bis  request  and  in  his  pres- 
ence, and  in  the  presence  of  each  other,  have 
subscribed  our  names  as  witnesses  thereta 
N.  M.  Newport,  Residing  at  Albany,  Linn 
County,  Oregon.  L.  C.  Marshall,  Residing  at 
Albany,  Linn  County,  Or^n."  The  testi- 
mony shows  that  Lowell  having  told  the  at- 
testing witness  Newj>ort  an  attorney  at  law, 
what  testamentary  disposition  he  desired  to 
make  of  his  property,  and  the  names  of  the 
persons  selected  as  executors,  a  mem(H^ 
dum  thereof  was  made  by  Newport  who  dic- 
tated to  the  attesting  witness  Miss  Lena 
Marshall,  a  stenographer  In  his  office,  the 
contents  of  the  will,  which  she  reduced  to 
writing,  whereupon  he  proposed  to  Lowell 
that  Miss  Marshall  and  he  would  witness  the 
will,  If  satisfactory.  She  was  then  called 
from  an  adjoining  room  Into  the  main  office, 
where  the  will  was  read  to  and  signed  b; 
the  testator  In  the  presence  of  the  witnesses, 
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and  signed  by  tbem  In  bts  presence  and  In 
Um  ptesenca  of  each  other;  but  he  did  not 
personally  request  Miss  Marshall  to  witness 
the  will,  and  may  not  have  heard  Newport 
when  be  Invited  b&r  to  do  so.  The  itatate 
prescribing  the  method  ot  executing  a  tes- 
tament, is  as  ftdlows:  "Every  will  shall  be 
In  writing,  signed  by  the  testator,  or  by  tome 
other  person  under  his  direction,  In  his  {ves- 
ence.  and  shall  be  attested  by  two  or  more 
competent  witnesses,  subscribing  their 
names  to  the  will.  In  the  presrace  of  the 
testator."  HUl's  Aaa.  Laws,  }  8068.  "A. 
subscribing  witness  Is  <me  who  sees  a  writ- 
ing executed,  or  hears  It  acknowledged,  and 
at  the  request  of  the  party  thereupon  signs 
his  name  as  a  witness."  Id.  section  767. 
No  evidence  having  been  offered  of  a  per- 
sonal request  by  the  testator  to  Miss  Mar^ 
shall  to  witness  his  wQl.  la  her  signature  ap- 
pended to  that  Instrument  In  pursuance  of 
Kewpwfs  request  a  sufficient  attestation  of 
the  testament?  It  does  not  appear  from  the 
testimony  that  the  door  to  the  room  occupied 
by  ber  was  open  when  she  was  invited  to 
witness  the  will,  and  hence  It  Is  Impossible 
to  say  that  any  request  was  made  to  her  In 
the  testator's  presence  or  hearing.  In  Nel- 
•on  V.  McGtffert.  3  Barb.  Ch.  158,  49  Am. 
Dec  170,  Chancellor  Walworth,  construing 
a  statute  of  New  York,  which  required  the 
wftnesses  to  a  will  to  subscilbe  their  names 
thereto  at  the  request  of  the  testator,  said: 
*'Not  only  the  witnesses,  but  the  testator 
himself,  must,  therefore,  have  understood 
that  they  were  witnessing  the  execution  of 
the  will,  in  conformity  to  his  desire  and  wish, 
although  he  may  not  have  said.  In  terms,  1 
request  you,  and  each  of  yoo,  to  subscribe 
your  names  as  witnesses  to  this,  my  wilL' 
If  such  a  formal  request  was  necessary  to 
be  proved  la  all  cases,  and  the  witnesses 
were  required  to  recollect  the  fact,  so  far  as 
to  be  able  to  swear  to  It  after  any  consider- 
able lapse  of  time,  not  one  will  In  ten  would 
be  adjudged  to  be  valid."  Mr.  Schouler,  In 
his  -work  on  WUIs  (2d  Ed.,  i  829),  discussing 
this  Btibject,  says:  "The  request  that  wit- 
uesses  should  attest  and  subscribe  one's  will 
may  be  Inferred  from  acts  and  conduct  of 
the  testator,  as  well  as  his  express  words; 
the  law  regarding  the  substance,  rather  than 
the  literal  form,  of  such  matters.  It  Is  not 
essential,  therefore,  that  the  testator  should 
expressly  ask  the  subscrlblog  witness  to  at 
teat  his  will.  His  acts,  bis  gestures,  may 
signify  this  request,— whatever.  In  fact.  Im- 
plies his  knowledge  and  free  assent  thereto. 
Indeed,  the  active  part  In  procuring  the  wit- 
nesses and  requesting  them  to  attest  and 
•nbacribe  is  not  infrequently  borne  by  some 
trieiid,  near  relative^  or  professional  counsel; 
and  if  such  tlUrd  person  acts  truly  fw  the 
testator,  in  his  conscious  presence  and  with 
hlf  apparent  consent,  the  legal  effect  Is  the 
same  as  though  the  testator  himself  had 
flpoken  and  directed  the  business."  In  Re 
Meurer's  Will,  44  Wis.  S92;  398^  2S  Am.  Rep. 


691,  it  was  held  that  no  spedfle  request  by 
the  testator  to  the  witnesses  to  sign  the  wUl 
Is  necessary,  and  that  If  they  subscribe  their 
names  In  his  presence^  and  without  objection 
on  his  part,  he  knowing  the  tact  that  tbey 
are  signing  as  witnesses,  it  is  sufficient 
Lowdl  having  seen  the  witnesses  attest  his 
will,  and  knowing  that  they  subscribed  it  In 
that  capacity,  and  having  made  no  objection 
thereto,  the  instrument  was  properly  execut- 
ed. Coffin  V.  Coffin,  80  Am.  Dec.  236; 
Moore  T.  Moore,  2  Bradf.  Sur.  201;  Ruther^ 
ford  V.  Rutherford,  1  Duilo.  33,  43  Am.  Dec 
644;  Peck  r.  Oary,  27  N.  Y.  0,  84  Am.  Dec 
220;  Gilbert  v.  Knox,  02  N.  Y.  125. 

It  is  contended  by  contestants  counsel 
that,  on  the  day  said  pretended  will  pur- 
ports to  have  been  executed,  Lowell  was  de- 
clared Incompetent  by  a  court  which  bad 
jurisdiction  of  the  person  and  snbject-matter, 
and  that  the  decree  therein  appointing  a 
guardian  of  his  perstm  and  estate  raises  the 
disputable  presumption  that  he  did  not  pos- 
sess sufficient  testamentary  capacity  at  that 
time,  to  overcome  which  required  evidence  so 
stroog  as  to  leave  no  reasonable  doubt  aa 
to  bis  capacity  to  make  a  valid  wUl,  and, 
the  testimony  Introduced  by  the  propon^t 
being  insufficient  for  that  purpose,  the  court 
erred  In  admitting  It  to  probate.  The  testi- 
mony shows:  That  Lowell  at  the  time  he  ex- 
ecuted the  will  In  eootroversy  was  72  years 
old.  That  be  had  been  married  about  11 
years,  and  lived  with  his  wife  on  a  farm  In 
Linn  county.  Or.  That  In  January,  t8&9t 
George  Enable,  his  wife's  son  by  a  former 
husband,  who  had  been  living  with  them 
about  18  months,  and  a  companltm,  accused 
him  of  committing  the  crime  of  sodomy,  and 
told  him  that  unless  he  paid  them  the  nun 
of  $1,000  each,  and  conveyed  to  his  wife 
one-half  of  his  real  property,  tbey  would 
cause  criminal  proceedings  to  be  Instituted 
against  him  for  the  slleged  crime.  That, 
thinking  he  could  secure  the  arrest  and  con- 
viction of  these  persons,  be  left  bome  on 
January  a6th.  with  his  Inother  Joseph,  and 
on  the  80th  day  of  that  month  he  and  his 
brother  Andrew  visited  Albany,  Or.,  and  con- 
sulted attorneys,  who  informed  them  that 
the  remedy  which  they  sought  as  a  punish- 
ment for  the  wrong  Inflicted  was  not  ad^ 
qnato  to  the  character  of  the  tnjnry  sustain- 
ed. That  <Hie  of  the  attorneys  so  consulted, 
believing  that  Lowdl  had  been  imposed  up- 
M  his  stepson  and  the  confederate,  prob- 
ably in  his  employ,  and  tiilnktag  that  a  rep- 
etition of  such  threats  might  Induce  him  to 
part  with  his  pn^rty,  suggested  to  him  the 
propriety  of  making  a  will,  and  also  ol  tatsd- 
tuting  an  Inquest  of  lunacy  and  tiia  appoint 
ment  at  a  guardian.  That  In  pnrsnance  of 
such  advice  the  will  -was  ttienapon  fff»- 
pared,  signed,  witnessed,  and  pabllshed;  aad 
Lowell  also  petitioned  the  county  court  aC 
said  county  to  appoint  a  guardian  of  bis  pe^ 
son  and  estate,  stating  therein  that  bis  health 
was  bad;  that  he  was  feeUe  lo  body,  aad  ai 
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times  his  memory  -was  poor;  that  certain 
persons  were  endeaToriog  to  ImiH>8e  upon, 
cheat,  and  defraad  him  out  of  his  property, 
and  that  they  had  materially  Injured  his  es- 
tate; that  It  would  be  for  the  best  Interests 
of  bis  property,  and  conducive  to  his  healtli. 
to  be  relieved  of  the  burden  of  caring  for 
his  estate,— and  prayed  that  his  brother  An- 
drew might  be  appointed  guardian  thereof. 
That  Bald  court  on  January  90,  1809,  made 
an  order  reciting  the  facts  stated  In  said  pe- 
tition, and  appointing  Andrew  guardian  of 
bis  person  and  estate.  That,  on  undertaking 
as  such  guardian  having  be<An  given,  letters 
of  guardianship  were  Issued  April  7,  18©9. 
That,  aftw  executing  said  will,  Lowell  re- 
turned the  same  day  to  Lebanon,  and  the 
next  day  his  wife  took  him  home.  But  on 
February  1,  1809,  bis  brothers,  Andrew  and 
Joseph,  persuaded  him  again  to  leave  home, 
and  took  bim  to  a  hotel  at  Sweet  Home,  near 
which  he  lived,  where  he  remained  about  two 
weeks,  and  then  went  to  and  remained  with 
Mrs.  Hester  Ames,  a  sister-in-law,  until  April 
10,  1809,  when  he  was  taken  home,  and  six 
days  tbereaft«r  died.  Lowell  was  a  member 
of  the  church  of  Latter  Day  Saints,  and  occa- 
sionally muttered  and  talked  to  a  picture  of 
Joseph  Smith,  the  founder  of  the  Mormon 
faltb,  which  hung  In  bis  bouse,  believing  that 
Smltb,  though  dead,  possessed  the  "keys  of 
the  Kingdom,"  and  could  bear  and  under- 
stand what  was  said  to  him.  Lowell  was  a 
consUnt  reader  of  the  literature  of  that 
church,  and  could  repeat  many  passages  from 
the  Book  of  Mormon,  and  from  other  books 
which  be  bad  read  when  younger;  but  for 
several  years  prior  to  his  death  be  bad  been 
In  failing  health,  and  bis  memory  of  the  ev- 
eryday affairs  of  bis  later  life  was  not  re- 
tentive. For  seven  or  eight  years  prior  to 
executing  the  said  will  It  was  his  habit  to 
talk  to  himself  when  pursuing  his  ordinary 
occupation,  and  he  would  occasionally  be- 
come very  much  excited.  In  speaking  of 
which  the  contestant  testified  as  follows; 
"He  was  not  insane  ail  the  time,  but  his 
mind  was  weak  as  his  body,  and,  when  he 
would  get  anything  to  worry  him,  It  would 
worry  his  mind,  and  when  h^  would  be  walk- 
ing out  he  would  be  cracking  his  fists  to- 
gether like  a  crazy  man."  This  statement  Is 
corroborated  in  some  degree  by  the  testi- 
mony of  A.  M.  Cannon,  an  attorney  at  AN 
bany,  Or.,  who  was  consulted  by  Lowell  and 
Andrew  In  respect  to  the  conduct  of  George 
Knable.  Gannon  says,  in  effect,  that  Andrew 
conducted  the  conversation,  while  Lowell  sat 
with  bowed  bead,  and  bis  bangs  resting  upon 
a  cane.  This  witness.  In  speaking  of  the  In- 
terview, testified  In  respect  to  Loweirs  appar- 
ent Interest  therein  as  follows:  "The  old 
gentleman  sat  and  listened,  or  seemed  to, 
part  of  the  time.  Part  of  the  time  be  didn't; 
and  I  questioned  bim  concwniug  the  conduct 
of  this  young  man,~that  is,  Lowell,— and 
whenever  he  spoke  of  him  he  fired  up  at  a 
greet  rate  and  became  very  demonstrative, 
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and  denonnced  him  In  nnsperlng  terms.  Stld 
be  was  afraid  of  him."  This  witness,  ^efe^ 
ring  to  the  testator's  mental  disturbance 
when  referring  to  the  accusation  made 
against  him,  testified  as  follows:  "I  wanted 
to  get  the  facts  In  the  case..  He  became  vof 
excited  at  these  times,  clenched  his  fist*,  and 
■was  very  demonstrative."  The  attesting  wit- 
ness Newport,  In  speaking  of  Lowell's  mental 
capacity  at  the  time  the  will  was  executed, 
testified  as  follows:  "I  thought  he  was  ca- 
pable of  making  a  will,  or,  of  course,  I  would 
not  have  writtCT  it  He  claimed  that  he  wu 
feeling  bad,  both  from  the  condition  of  his 
health,  and  from  the  worry  otct  what  had 
been  done  up  there.  He  claimed  his  home 
was  broken  up,  and  they  were  trying  to  get 
his  property.  Claimed  be  was  hardly  able  to 
be  up  to  them."  Testimony  of  this  witnen 
fairly  Illustrates  the  opinion  of  most  of  the 
other  witnesses  called  upon  this  branch  al 
the  Inquiry.  Lowell  and  his  lHx>ther  Andrew 
first  consulted  Cannon,  Newport's  partner  In 
the  practice  of  law,  about  the  accusation 
made  by  Knable  and  bis  c<Hifederate  against 
Lowell,  and  tbelr  demand  upon  the  latter, 
which.  If  compiled  wlth^  was  to  afford  the 
consideration  of  their  agreement  not  to  pros- 
ecute him. '  In  this  interview  Andrew  ccw- 
ducted  the  conversation,  'while  Lowell  seem- 
ed to  take  no  part  therein.  But  when  Can- 
non suggested  the  making  of  a  will,  Andrew 
remarked  that  this  was  not  necessary,  as  all 
that  was  desired  was  to  get  rid  of  KnaUe, 
who  was  annoying  bis  brother,  whereupon 
Cannon  advised  the  appolntmfflit  of  a  guard- 
Ian,  so  that  some  perscn  could  protect  Liowdl 
and  bis  property.  Lowell  assented  to  these 
suggestions,  whereupon  Andrew  and  Ghnnon 
Immediately  left  the  office,  and  Lowell  c<hi- 
ferred  with  Newport  about  making  the  wlO, 
telling  him  of  his  property,  and  giving  him 
the  names  of  the  persons  upon  whom  be 
wished  to  bestow  it  Newport  testified  that 
Lowell  told  him  that  the  Annie  Ames  to 
whom  be  beqneatbed  the  sum  of  ^SOO  was 
the  dangbter  of  a  deceased  brother,  while 
the  testimony  shows  that  she  Is  the  daughter 
of  his  sister.  Newport  also  says  that  the 
testator  being  unable  correctly  to  describe 
his  real  property,  they  had  to  get  a  list  tb«e- 
of  from  an  abstract  company. 

The  appointment  of  a  guardian  ot  a  per- 
son alleged  to  be  non  comiws  mentis,  by  a 
court  having  Jurisdiction,  must  necessarily 
create  a  presumption  of  the  mental  infirmly 
of  the  ward;  but  such  decree  does  not  con- 
clusively fAiow  that  the  teetam«itary  capaci- 
ty of  the  person  under  guardianship  Is  &h 
tlrely  destroyed,  and  the  presumption  thus 
created  may  be  overcome  by  evidence  jwov- 
ing  that  such  person  at  the  time  he  executed 
a  win  was  in  fact  of  sound  and  disposing 
mind  and  memory.  Stone  t.  Damon,  12 
Mass.  4arr;  Breed  v.  Pratt  18  Pick.  115;  In 
re  Silnger-s  Will,  72  Wis.  22,  87  N.  W.  238. 
The  order  of  the  connty  court  appointing  An- 
drew guardian  of  Qie  person  and  estate  «C 
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Z^well,  ttaon^  made  on  tbe  Bame  day,  bnt 
after  tbe  wUl  was  executed,  was  so  nearly 
related  to  the  making  of  tbe  will  as  to  Im- 
pose Tipon  the  ^n^nent  the  burden  of  over- 
coming  the  presnmption  created  by  the  de- 
cree of  said  court,  and  of  establlablng  the 
testamentary  capacity  of  Lowell  on  January 
30.  1899.  The  testimony  shows  that  the 
guardian  was  appointed  to  prevent  Qeorge 
Knable  from  takkig  adTantage  of  his  step- 
father by  extorting  money  or  property  from 
him  under  threats  of  a  criminal  prosecution. 
Tbe  petition  for  the  appointment  does  not 
allege  that  Lowell  was  Insane,  but  It  arera, 
and  tbe  ordw  of  tbe  county  eomt  recites, 
that  he  was  In  lU  health,  feeble  In  body,  and 
at  times  his  memory  was  poor.  The  testi- 
mony shows  tbat  the  testator  retained  a  vWld 
recollection  of  the  contenta  of  tbe  bo(^  he 
bad  read  and  studied  when  he  was  young, 
but  tbat  he  could  not  -readily  recall  to  bis 
mind  the  ordinary  Incidents  of  his  latar  life. 
The  d^tb  and  intensity  of  mental  Imprev- 
slons  always  depend  upon,  and  are  measured 
by,  the  degree  of  attention  given  to  the  per- 
ception of  facta,  wbich  requires  obserratlon, 
or  to  the  ctmception  of  trotbs,  which  demands 
reflection;  and  hence  tbe  inability  of  a  per- 
son to  recollect  events  occurring  recently  is 
erldnice  of  mental  decay,  because  it  mani- 
fests a  want  of  power  of  concmtratlon  of  tbe 
mind.  The  aged  live  In  the  past,  and  tbe 
Impressions  retained  In  their  mlnda  are  those 
tbat  were  made  In  their  younger  daya^  be- 
cause at  tbat  period  of  tbeir  lives  they  were 
able  to  exercise  will  power  by  giving  atten- 
tion. While  tbe  Inability  of  a  person  of  ad- 
vanced years  to  remember  recent  events  dis- 
tinctly undoubtedly  indicates  a  decay  of  the 
human  faculties,  It  does  not  conclusively  es- 
tablish senile  dementia,  which  is  something 
more  than  a  mere  loss  of  mental  power,  re- 
sulting from  old  age,  and  is  not  only  a  feeble 
condition  of  tbe  mind,  but  a  derangement 
tbereof.  In  Bddy's  Case,  32  N.  J.  Eq.  701, 
it  was  b^  that  mere  forgetfulness  of  re- 
cent events,  in  a  testatrix  83  years  old,  af- 
forded no  evidence  of  lncai>aeity  to  make 
a  wUL  In  Clark's  Heirs  v.  EUls,  9  Or.  12S, 
tbe  will  of  a  testator  about  70  years  old 
was  1^lheld,  notwithstanding  his  memory  was 
faulty.  In  speaking  of  which  Mr.  Chief  Jus- 
tice Lord  says:  "It  is  true  that  the  testi- 
mony of  two  or  three  of  the  witnesses  indi- 
cates tbat  his  memory  was  falUng,  but  this 
was  to  be  expected  in  one  of  bis  age,  and 
might  be  said  of  a  multitude  of  old  men 
whose  competoicy  for  any.  business  is  never 
qaestloued."  The  rule  is  settled  in  this  state 
that  if  a  testator  at  tbe  time .  be  executes 
his  will  understands  the  business  In  which 
be  Is  engaged,  and  has  a  knowledge  of  bis 
propeity,  and  bow  he  wishes  to  dispose  of  It 
among  those  entitled  to  his  bounty,  be  pos- 
sesses sufficient  testamentary  capacity,  not- 
withstanding bis  old  age,  sickness,  debility 
of  body,  or  extreme  distress.  Hubbard  v. 
Hubbard*  7  Or.  42;  Clark's  Heirs  v,  EUls, 


supra;  Chrisman  v.  CbiiamiJi,  16  Or.  127, 
18  Pac.  ft;  Luper  v.  Werts,  19  Or.  122,  23 
Pac.  850;  Franke  v.  Shipley,  22  Or.  104,  29 
Pac  268;  In  re  Cllne's  Will,  24  Or.  175,  33 
Pac.  542,  41  Am.  St  Rep.  851;  Swank  v. 
Swank,  37  Or.  439,  61  Pac.  846.  Under  this 
rule,  we  think  Lowell  Ames,  at  the  time  he 
executed  tbe  will  In  question,  po»essed  tes- 
tamentary capacity.  Because  he  tallied  to  a 
picture,  and  exiuessed  the  belief  tbat  tbe  de- 
parted person  thus  represented  possessed  tbe 
"keys  of  the  Kingdom,"  and  could  bear  and 
understand  what  was  said  to  him,  does  not 
necessarily  imply  Innacy;  for.  If  sucii  were 
tbe  casoi  it  mlgtat  with  equal  reascm  be  daim- 
ed  that  many  persons  who  worshiped  differ- 
ent persoaages  vrae  non  compos  mentis. 

It  is  nmtoided  by  contestant's'  coonsd  that 
If  Lowell,  at  the  time  he  executed  tbo  pre- 
tMided  will,  was  not  wholly  lacking  In  tes- 
tamentary capacity,  be  was,  iii  conaequenQe 
of  age^  m  health,  deUUty  of  body,  and  bi- 
flrmlty  io€  will  power,  snac^tlble  to  per- 
Boasion  by  his  friQuds.  and  that  bis  brothers, 
Andrew  and  Joseph,  having  knowledge  there- 
of, took  advantage  of  his  physical  and  mental 
ccmdltion,  and  unduly  Inflneiiced  him  to  de- 
vise and  bequeath  bis  propartT  in  tbe  man- 
wr  indicated,  attmptlng  tboreby  to  d^ive 
the  contestant  of  all  Interest  therein  except 
such  as  was  given  ha  by  the  statnte.  These 
brothers  testified  that  tbey  never  in  any  man- 
ner attempted  to  persuade  or  even  advtee 
the  testator  to  execute  a  will,  or  knew  that 
he  intended  to  make  a  testamentary  disposi- 
tion of  bis  iMXiperty  until  at  Cannon's  sug- 
gestion he  did  so;  and  their  testimony  in  this 
respect  Is  not  contradicted  in  a^j:  manner. 
After  the  will  was  KEecuted  tbe  testator  went 
with  bis  brothers  to  a  hotel,  and  refused  to 
return  with  the  contestant,  sa^ng  he  was 
afraid  of  his  8te[«on,  and.  would  not  return 
until  be  left  their  home,  wbwenpon  she  tirid 
her  husband  that,  If  he  wonld  pay  her  son 
for  the  IS  months'  labor  which  he  had  per^ 
formed,  she  wonld  smd  him  away.  When 
the  testator  was  taken  home,  a  nivse  was 
secured,  who  admlnlsto^d  his  medicine  and 
prepared  his  food  In  bis  presence,  or  it  was 
cooked  by  his  neighbors  and  Iwougbt  to  blm; 
contestant  not  being  called  u^  to  cook  for 
or  wait  xjpon  him  In  his  last  sickness,  he 
claiming  to  be  afraid  of  being  poisoned.  Tbe 
testator  on  February  17,  1899,  commenced  a 
suit  against  tbe  contestant  for  dlvcffce  on 
tbe  ground  of  cruel  and  Inhuman  treatment, 
In  that  she,  against  bis  wish,  suffered  her 
son  to  abuse  blm,  and  confederated  with  her 
son  to  extort  property  and  money  from  him 
under  a  threat  of  prosecutkm  for  tbe  com- 
mls^on  of  a  heinous  offense.  A  i>lea  having 
been  interposed  by  the  contestant  showing 
that  the  testator  had  been  adjudged  Insane, 
tbe  court  on  March  13, 1899.  decreed  that  the 
suit  abate.  Joseph  testified  tbat  be  never 
said  anything  to  Lowell  about  his  wife's  poi- 
soning him,  but  did  t^l  him  tbat  be  was  In 
danger  from  her  son.  Andrew,  In  answer  to 
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the  Inquiry,  "What,  If  dnyttilny,  did  you  say 
to  Lowell  Amea  in  his  llCetime  to  Influence 
him  against  bis  wife,  Mary  Ames?"  said: 
"Why,  I  dMi't  recollect  saying  anything  to 
particular,  Q.  Did  yon  ever  say  anything  at 
all,  particular  or  otherwise?  A.  No.  Q. 
What  attempt,  if  any,  did  you  make  to  in- 
fluence him  against  his  wife?  A.  I  never 
tried  to  Influence  him  at  all."  It  would  seem 
to  be  Inferable,  howerer,  from  the  testtmouy 
of  the  last  witness,  who  was  in  fact  crms- 
examined  by  his  own  counsel,  that  after  the 
will  was  executed  the  brothers  and  the  per- 
sona employed  by  them  to  assist  In  caring 
for  Lowell  tried  to  prejudice  his  mind  against 
his  wife,  and  to  prevent  her  from  conversing 
with  him  unless  some  one  else  was  present. 
The  contestant  testlfled  that,  on  the  night  pre- 
ceding his  death,  she.  In  response  to  his  re- 
quest, went  to  bis  bedside,  and.  In  answer 
,  to  the  question,  "What  was  said'/"  she  re- 
plied: "He  says,  'Mary,  they  tell  me  you 
have  gone  back  on  me.'  I  says,  'Who?'  He 
aays.  *The  Rowdls.'  I  says,  'Did  you  be- 
lieve Itr  He  says,  'I  did  at  the  time,  but 
now  I  don't'  "  The  Eowells  referred  to  kept 
tbe  hotel  at  Sweet  Home,  "where  the  testator 
was  taken  by  hie  brothers  when  he  first  left 
home.  After  his  return  the  nurse  found  a 
bottle  In  his  house,  marked,  "Poison,"  which 
she  showed  him,  and  he  remarked  that  he 
never  knew  that  there  was  any  poison  on  the 
place.  Assuming  that  he  was  easily  persuad- 
ed, and  that  his  brothers  and  the  persons 
employed  by  them  to  care  for  him  took  ad- 
vantage of  bis  enfeebled  condition  and  preju- 
diced his  mind  against  the  contestant,  did 
such  undue  Influence  render  the  will  tBereto- 
fore  executed  void?  The  purpose  to  be  sub- 
served In  considering  evidence  of  the  conduct 
of  these  parties  aftv  the  will  was  made  Is 
to  determine  whether  their  influmce  was  ex- 
erted in  procuring  the  execution  of  the  testa- 
ment For  It  is  reasonable  to  suppose  that, 
since  the  mind  of  the  testator  was  prejudiced 
against  the  contestant  after  the  will  was 
made,  nndiie  influence  was  exercised  by  the 
brothers  In  persuading  the  testator  to  execute 
a  will  In  conformity  with  their  wishes.  The 
testimony  shows  that  whf^n  the  wilt  was 
made  the  testator  did  not  think  the  contest- 
ant was  a  party  to  the  scheme  of  her  s<»i  to 
extort  money  and  pr(^rty  from  him.  He 
stated,  however,  that  he  would  expend  all 
his  property  In  employing  lawyers,  rather 
than  that  George  Knable  should  secure  one 
cent  of  it  The  will  having  been  made  when 
he  thought  his  wife  innocent  the  purpose  of 
his  testamentary  disposition  of  his  property 
was  not  to  punish  her,  but  to  prevent  ber 
sou  fronl  securing  from  her  any  part  of  his 
estate.  Andrew  thought  the  contestant  was 
trying  to  secure  her  husband's  property  by 
the  means  adopted  by  her  son,  and  so  told 
Newport  and  Cannon;  but  as  neither  he  nor 
his  brother  Joseph  had  any  knowledge  that 
Lowell  Intended  to  make  a  will,  or  that  the 
testator  even  thought  of  doing  so,  until  such 


course  was  suggested  by  Cannon,  we  cannot 
think  that  the  Influence  relied  upon  snperla- 
duced  tbe  execution  of  the  wlU.  When  a  will 
has  been  properly  executed,  it  is  the  dutr 
of  the  courts  to  uphold  it  if  the  testator 
possessed  a  sound  and  disposing  mind  and 
memory,  and  was  free  from  rratraiut  and  not 
acting  under  undue  influence,  notwithstand- 
ing sympathy  for  persons  l^Uy  entitled  to 
the  testator's  bounty  and  a  sense  of  Innate 
Justice  might  suggest  a  dltCerent  teatamcn- . 
tary  disposition. 

Bellying,  as  we  do,  that  the  findings  of  tbe 
circuit  TOnrt  are  supported  by  the  weight  ot 
the  te8tlm<Hiy,  Its  decree  ts  afibrmed. 


(40  Or.  GOO 

SUTTON  V.  CLARKE  et  aL 

(Supreme  Oonrt  of  Or^pm.   Feb.  17,  190D 

RBPBRBH-FINDINQS  — SVFPICIBNCY  —  PLUD- 
ING— FAILURE  TO  FIND  ON  MA- 
TERIAL ISSUES. 

1.  In  an  action  to  recover  the  price  of  saw 
logs,  the  answer  denied  that  the  price  was  doe. 
and  set  up  a  couuterclaim  for  failure  to  delir- 
er.  Held,  that  the  questions  of  waiver  of  per- 
formance, or  of  impossibility  to  perform,  not 
haTing  been  pleaded  as  a  defense  to  the  coun< 
terclaira,  findings  of  referee  in  regard  thereto 
were  insufficient  to  support  a  judgment  for 
plaintiff. 

2.  It  Iteing  the  duty  of  the  referee  to  find  on 
all  tbe  material  issues  made  by  the  pJeadiogB, 
for  Mb  failnre  to  find  upon  the  issues  as  to 
whether  plaintiff's  claim  was  due,  and  as  to 
the  damages  claimed  by  defendant  as  a  conn- 
terclalm,  the  judgment  for  plaintiff,  based  oa 
his  findings,  should  be  set  aside.  ' 

Appeal  from  circuit  court  Douglas  coun- 
ty; J.  W.  Hamilton,  Judge. 

Action  by  B.  B.  Sutton  aealnst  W.  B. 
Clarke  aud  J.  L.  Baker,  partners  doing  busi- 
ness under  the  firm  name  of  Clarke  &  Bak- 
er. From  a  judgment  in  favor  of  plaintiff, 
defendants  appeal.  Reversed. 

This  action  to  recover  money  was  com- 
menced July  1,  189d.  Tbe  complaint  con- 
tains three  separate  causes  of  action.  In 
the  second  it  is  alleged  that  on  or  aboat  the 
7th  of  March,  1899,  tbe  plaintiff  sold  and 
delivered  to  the  defendants  99,112  feet  ot 
saw  logs  at  the  agreed,  price  of  $2.50  pee 
M.;  that  they  promised  and  agreed  to  make 
the  first  payment  therefor  as  soon  as  10,000 
foet  of  such  should  be  sawed  Into  lum- 
ber and  sold,  and  Installnrents  thereafter 
as  fast  and  as  soon  as  other  lots  of  10,000 
feet  should  bC'SoId  by  them;  that  they  bad 
sawed  and  sold  more  tba^  10,000  feet,  and 
a  reasonable  time  had  elapsed  In  wbldi 
they  could  have  sawed  the  remainder;  that 
no  payments  have  been  made  on  the  pur- 
chase price  of  such  logs,  except  the  sunt 
of  70  cents;  and  that  there  Is  now  due,  ow- 
ing, and  payable  to  tbe  plaintiff  on  account 
thereof  tbe  sum  of  $247.08.  The  answer  ad- 
mits the  sale  and  delivery  of  tbe  logs,  bat 
denies  that  they  w«re  to  be  paid  for  in  In- 
stallments, and  avers  that  they  were  sold 
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m  czvdlt  uDtn  tbe  Ist  of  Jaimary,  1900. 
Fot  a  fnrtber  and  Beparate  defuse  to  tbe 
second  cause  of  action.  It  Is  alleged  *that  on 
the  STth  of  September,  1807,  the  plaintiff 
and  defendants  entered  Into  an  agreement 
In  writing  wbereln  and  whmby  It  was 
stipulated  and  agreed  that  the  :i^alntlfl 
Bbfnild  sell  and  dellTor  to  the  defendants  at 
their  mill  In  Doo^^b  county  100,000  feet  of 
nrarcbantable  Jogs  tm  or  before  the  Ist  of 
March,  1898,  for  which  he  should  be  paid 
$2.50  per  Bf.  on  or  before  tho  1st  day  cf 
January  following;  that  defoidants  have 
been  ready  and  willing  at  all  times  to  re- 
crive  sach  logs  and  to  pay  for  same  aecwd- 
ln£  to  their  agreement;  but  Uiat  plaintiff 
has  failed  and  refnaed  to  dellror  than,  ac 
any  part  therettf,  to  defendanta'  damage  In 
the  sum  at  9300.  Tbe  reply  pot  In  Issue  the 
new  matter  alleged  In  the  answer.  By  stlp- 
nlatkm  of  the  parties,  the  cause  was  re- 
ferred, and  the  reforee  in  due  time  made 
the  fc^owlng  flndlngs:  "<?)  I  find  that  on 
September  27,  1807.  these  parties  entered 
Into  an  agreement  by  which  the  idalntlfl 
was  to  d^Ter  to  tbe  defendants  100,000 
feet  ut  merchantable  logs,  said  logs  to  he 
deUrered  at  tbe  mill  pond  at  the  boom  of 
defendants*  mill  on  or  befwe  March  1, 1808, 
and  the  further  amount  of  80.000  feet  In  the 
same  mannw  on  or  before  March  1, 1880,  at 
the  agreed  price  of  92.00  pa:  thousand  feet, 
to  be  paid  as  follows:  For  the  first  100,- 
000  feet  Ml  b^OTe  January  1,  1899,  and 
tor  the  80,000  feet  on  or  before  the  1st  day 
of  January,  190a  <8)  I  find  that  plaintiff 
between  the  first  part  of  Norembor,  1897, 
and  Hie  7tb  day  <a  March,  1888,  cut  and  put 
Into  the  creek  and  on  the  bank  of  the  creek 
above  the  mUl  of  defevriants  about  100,000 
feet  of  logs;  tiiat  tbe  water  fa  the  creek 
did  not  raise  sufflelentiy  to  float  the  logs. 
aaefft  a  few  small  ones,  during  the  winter, 
and  but  a  tew  thousand  feet  wore  dellTared 
according  to  the  contract;  that  during  tbe 
winter  ot  '98  and  *99  the  logs  came  down 
the  creek,  arriving  at  the  bocnn  of  defend- 
ants' mm  March  7,  1899.  (9)  J  find  that  no 
effwt  was  made  by  plaintiff  to  complete  tbe 
contract,  but  that  after  the  logs  came  down 
to  the  mill  In  1899  It  was  practically  agreed 
between  the  parties  that  no  fnrtha-  amount 
of  logs  should  be  delivered  under  the  con- 
tract CIO)  I  find  tiiat  the  only  reasonable 
mode  of  ddlverlng  the  logs  under  the  cou- 
trsct  was  1^  way  of  the  creek;  that  the 
defoidanta  acquiesced  In  the  action  of  the 
plaintiff  In  attempting  to  deliver  the  logs  by 
the  creek.  I  find  ttiat  the  plalntlfl  had  a 
canae  of  action  at  the  time  of  the  commence- 
ment of  this  suit"  As  amclnslonB  of  law, 
be  found  In  favor  of  the  plaintiff  tac  the 
Bum  of  $308.16.  A  motion  to  set  a^de  tbe 
report  on  the  ground  that  the  referee  did 
not  find  on  all  the'  material  Issues  tendered 
hy  the  pleadings  being  overruled,  a  Judg- 
ment was  rendered  In  favw  of  the  plaintiff, 
from  which  the  defendants  app«d. 


W.  B.  WllIlB  and  Dexter  Bice,  for  appd- 
lantB.  0.  P.  Coshow,  tar  respondent 

BEAN,  C.  J.  (after  stating  the  facts).  So 
far  as  the  questions  inresraited  on  this  ap- 
peal are  concwned,  the  two  Issues  made  by 
the  pleadings  are  (1)  whether  the  purchase 
price  of  the  logs  d^vered  by  the  plaintiff 
to  the  defendants  In  March,  1899,  was  due 
at  the  commencment  of  this  action;  and 
(2)  what  amount  of  damages,  If  any,  the  de- 
fendants sustained  by  the  breach  of  tbe 
contract  to  driver  100,000  feet  of  -logs  bo- 
fore  the  iBt  of  March,  1899.  The  answer  ad- 
mits tbe  drivers  at  the  logs  In  March,  1809, 
as  alleged  In  the  complaint,  but  avera  that 
they  were  not  to  be  paid  for  until  the  Ist 
of  the  following  January,  some  months  after 
thia  suit  was  begun;  thus  presenting  an  is- 
sue of  ftct  which  does  not  seem  to  have 
been  passed  iqion  by  the  referee.  As  a 
counterclaim  or  offset,  the  answer  also 
avers,  tjn  substance,  that,  as  a  part  of  the 
contract  under  which  the  logs  mentioned  In 
the  comphilnt  were  sold  and  delivered,  the 
plaintiff  agreed  to  deliver  to  the  defendants 
at  their  mOI  mi  or  betore  tbe  lat  of  Mar^ 
1808,  100,000  feet  Of  logs,  which  he  tailed  to 
do,  whereby  they  were  damaged  In  the  sum 
of  $800.  mie  refnee  ^ctically  finds  that 
the  1<^  were  never  delivered  as  agreed  up- 
on, but  seems  to  have  deemed  IV  unneces- 
sary to  &id  upon  the- question  of  damages, 
because  pwformance  of  the  cmtract  was 
waived,  or  because  such  pn^ormance  was 
Impossible,  tot  want  ot  sufficient  water  to 
float  the  logs  to  the  mUL  But  these  mat- 
ters are  not  pleaded  as  a  defense  to  the 
counterclaim,  nor  as  an  excuse  tor  a  £aD- 
ure  to  perform  the  ccmtract  They  were 
both,  thor^ore,  Immaterial  questions,  un- 
do: the  plMdlngs.  and  could  not  pn^periy 
form  the  basis  ot  a  Judgment  It  is  the 
duty  of  a  referee,  In  a  case  of  this  kind,  to 
find  on  all  the  material  Issues  made  1^  the 
pleadings.  20  Am.  &  Eng.  Bnc.  Law,  687. 
For  a  failure  to  do  so  In  this  instancy  tbe 
motion  to  set  the  report  aside  ou^^t  to  have 
been  allowed. 

The  Judgment  will  ther^ore  be  reversed, 
and  the  cause  remanded  for  a  new  triaL 


01  N.  M. 

GENEST  et  a1.  v.  LAS  VEGAS  MASONIO 
BLDG.  ASS'N  et  al. 
(Supreme  Oourt  of  New  Mexico.    Jan.  18, 
1902.) 

MBCHANIC'S    LIEN  —  SERVICE    BT  PUBLICA- 
TION—APFID  A  VIT— VERIFICATION  OP  CLAIH 
—FILING  OF  CLAIM— CROSS  COUFLAINT— OB- 
JBCTIONS— COSTS— ATTORN  B:Y'S  FEES. 
1.  In  an  adjudication  of  lien  under  statate* 
of  New  Mexico  (eectiona  2216-2232.  Comp. 
Laws  N.  M.  1887),  not  iHirporting  in  any  man- 
ner to  be  a  personal  judftmeut  against  anj 
nonresident  defendant,  sulwUtabed  service  of 
process  hj  publication  against  such  defendant 
is  valid,  the  proceeding,  as  to  sach  defendant, 
being  iu  its  chanct»  in  rem. 


Digitized  by 


Google 


744  .  07  PACIFIC 


2.  An  attoraey  at  law,  who  Is  alao  a  D0tai7 
public  in  New  Mexico,  may  take  the  affidavit 
of  his  client  or  of  his  client's  a^ent  upon  which 
service  of  process  by  publication  is  based,  it 
having  for  many  years  been  the  practice  in 
New  Mexico  to  do  so,  and  there  being  nothing 
in  the  law  to  [sohibit  it. 

'i.  Where  it  appears  from  the  record  that  the 
officer  before  wnom  a  lien  claimant  made  the 
yerification  of  his  claim  required  by  section 
2231,  Comp.  Lawa  N.  M.  IwT,  was  a  eierk  of 
court  of  record  of  the  state  of  Colorado,  and 
that  such  officer  was  by  the  laws  of  Cidorado 
empowered  to  administer  oaths  g»erally  In 
said  state,  the  verification  ts  sufflnent. 

4.  Where  there  is  no  dispute  that  a  subcon- 
tractor, lien  claimaDt,  in  good  faith  furnished 
material  to  be  used,  and  that  the  material 
was  used,  in  the  construction  of  a  particular 
buildinK.  and  that  su(^  claimant's  lawful  de- 
mand Uierefor  remained  unsatisfied,  the  filing 
9t  its  claim  of. lien  wheu  the  building  was  sub- 
stantially completed,  there  remaining  to  be 
done  but  seren  or  eight  hoars  of  one  man's 
work  of  ornamental  earring  on  the  outside  of 
the  building,  and  the  premises  for  several 
weeks  theretofote  being  occupied  for  the  pur- 
poses intended.  Is  not  premature,  but  is  a  sub- 
stantial compUauce  with  the  requirements  of 
the  statute  that  the  claim  shall  be  filed  within 
60  dajs  after  completion  of  the  building. 

5.  The  objection  that  the  cross  complaint 
should  be  stricken  from  the  files  because  not 
signed  by  an  attorney  or  counselor  of  the 
court  is  not  in  apt  time,  when  not  made  until 
after  answer  of  the  merits  of  the  cross  com- 
plaint and  replication  filed  by  cross  complain- 
ant duly  signed  by  a  counselor  of  the  court; 
such  irreg^rity  being  deemed  to  have  been 
waived. 

0.  When  materials  are  furnished  to  be  used, 
and  in  fact  are  used,  in  the  construction  of  a 
particular  building  in  New  Mexico,  the  party 
so  furnishing  such  material  is  entitled  to  the 
benefit  of  the  lien  laws  of  New  Mexico,  al- 
though said  material  was  sold  and  delivered  in 
another  state. 

7.  Section  2229,  Comp.  Laws  N.  M.  1897, 
providing  that  "the  court  may  also  allow  as 
part  of  the  costs  *  •  •  reasonable  attor- 
ney's fee  in  the  district  and  supreme  courts," 
is  not  repugnant  to  section  1,  art.  14,  of  the 
amendments  to  the  constitution  of  the  United 
States,  providing,  in  part,  that  "no  state  shall 
make  or  enforce  any  law  which'  shell  abridge 
the  privileges  or  immunities  of  citizens  of  the 
United  States,  nor  shall  any  state  deprive  any 
person  of  life,  liberty  or  property  without  due 

ftrocess  of  law,  nor  deny  to  any  person  within 
ts  jurisdiction  the  equal  protection  of  the 

^Syllabus  by  the  Court.) 

Appeal  from  district  court,  San  Miguel 
county;  before  Cbief  Justice  WUliam  J. 
Mills. 

Action  by  Frank  Genest  and  the  Newton 
Lumber  Company  against  the  Las  Vegas 
aiasontc  Building  Association  and  others. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal. Affirmed. 

Frank  Springer  and  Andrleos  A.  Jones,  for 
appellants.  Veeder  &  Veeder  and  W.  L. 
Hartman,  for  appellees. 

CBU&fPACKEV.  X  salient  facts 

found  In  the  record  are  that  prior  to  the  Ist 
day  of  August.  1894,  <me  of  the  appellants, 
the  Las  Vegas  Masonic  Building  Association, 
entered  Into  a  contract  with  cme  Michael  T. 
Kean  to  construct  a  building  known  as  the 
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"Masonic  Temple  Bonding*'  at  East  Lu 
V^s.  N.  H.,  and  Botm  thereafter  began  the 
«HistructIoD  of  the  building.  The  Newton 
Lumber  Company,  a  C(nporation  organlnd 
undo:  the  laws  of  the  stete  of  Colorado,  en- 
tered into  a  parol  contract  with  tbe  said 
Michael  T.  Kean  In  Pueblo,  Colo.,  wbmibT 
the  Newton  Lumber  Company  agreed  to  sell 
furnish,  and  delirer  to  said  Kean,  f .  a  b. 
cars  at  Pueblo,  Colo.,  certain  Inmbov  mill 
w<Hrk,  and  other  building  material  tm  the 
use  by  said  Kean  In  tbe  ccHWtructlon  of  tbe 
said  Masonic  Temple  Bulldtaig.  for  Oie  sum 
of  ¥2,400.07,  which  said  sum  Kean  agreed  to 
pay  the  Newton  Lumber  Company;  and 
this  contract  the  Newttm  Lumber  Gompaay 
further  agreed  to  furnish,  BdU  and  d^rer 
certain  otber  lumber,  ndll  work,  and  atba 
bulldli^  material  to  and  for  said  MIchad  T. 
Kean  for  the  use  by  him  In  tbe  constmctloD 
and  completltm  of  said  Masonic  Temple 
Building,  and  to  perform  curtain  otbec  labor 
and  snrlces  In  and  upon  said  building  unda: 
said  contract  from  time  to  time  as  the  same 
may  be  ordered  or  required  by  or  Air  said 
Kean  t<a  use  In  tbe  performance  of  his 
contract  for  the  building  of  said  Mastmlc 
Temple  and  other  Imptovemraite  upon  the 
premises  described.  The  claim  of  lien  of 
the  Newton  Lumber  Omnpany  In  this  case  li 
for  materials  furnished  tor  me  In  the  con- 
BtructUm  of  tiie  said  Masonic  Temple  and 
for  labor  and  services  performed  upon  the 
fiald  premises  under  the  above-mentioned 
contract.  The  materials  were  furnished  and 
tbe  labor  and  serrlcee  pwformed,  as  afwe- 
sald,  from  time  to  time,  between  the  8tb  day 
of  December,  1894,  and  the  Slst  day  of  July, 
1895.  The  app^lee.  Frank  GCTtest,  was  a 
stonecutter  and  suktontractor  under  Uldi- 
uel  T.  Kean,  and  p«f  (Hmed  services  as  such 
during  the  construction  of  the  building.  The 
work  on  said  Masonic  Temple  Building  on- 
der  said  contract  wi&  Michad  T.  Kean  be- 
gan about  the  Ist  day  of  August,  1894.  and 
was  prosecuted  continuously  by  said  Kean 
and  bis  bondsmen,  witti  tbe  exception  of  a 
few  days'  temp(Hniry  dday  In  tbe  early  pact 
of  July.  1895,  from  said  time  of  beghmhig 
until  the  17th  day  of  September.  1885,  la 
the  forenoon  of  which  day  the  last  wwk 
upon  said  building  under  said  contract  vu 
done.  The  wo-k  on  said  building  was  all 
completed  prior  to  the  Ist  day  of  September, 
18^,  exc^t  the  stone  earring  upon  tbe 
front  entrance  to  the  seamd  and  third  Hoois 
of  said  building,  wblcb  earring  was  oQtsMe 
<miamentat  work.  But  one  man  was  on- 
ployed  In  the  doing  of  tbla  work,  and  die 
second  and  third  floors  were  occupied  and 
used  for  tbe  purposes  for  wbldi  tta^  wen 
Intended  during  the  wh<de  time  this  carrfnt 
was  going  oa  without  Inteiruptlon.  Hie  said 
stone  earring  was  prosecuted  contioomly 
from  the  23d  day  of  Augnst,  1895,  until  and 
Including  tbe  17th  day  of  Septembo:.  18^ 
and  was  part  of  Uie  original  plan  of  said 
building  specified  In  the  contract  wlUi  said  . 
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Kean.  On  the  IGth  day  of  September,  189S, 
at  about  10  o'clock  In  the  forenoon  of  that 
day.  the  Newton  Lmnbco-  Ciunpany  filed  In 
the  office  of  the  iwobate  clerk  and  ex  c^Io 
Becorder  ot  San  Mlgn^  county,  N.  M.,  a 
claim  of  Hen,  which  waa  swinm  to  before  the 
derk  of  the  district  court  of  Pnetdo  county. 
Colo.  On  the  6th  day  of  KoTember, 
l->aiik  Oenest  filed  In  the  oSlce  oi  said  pro- 
bate cleA  his  claim  <j€  Hen,  which  waa 
awom  to  before  the  judge  and  acting  clerk 
of  the  county  court  of  Pueblo  coun^,  Colo. 
That  these  officen  wore  quallfled  and  au- 
thorised under  the  laws  of  the  state  of  C€Ao- 
rado  to  take  and  administer .  oaths  was 
shown  1^  the  evidence.  On  the  18th  day 
of  April.  1886.  Frank  Oenest  filed  his  bill  of 
comi^alnt  for  foreclosure  of  his  alleged  Hen, 
and  made  parties  defendant,  among  othas, 
the  ai9»^lant8  the  Newton  Lumber  Company 
and  Michael  T.  Kean.  The  Newton  Lumber 
Company,  on  the  12th  day  of  June,  1896, 
caused  to  be  filed  its  cross  bfU  of  complaint 
for  the  foreclosure  of  the  lien  claimed  by  It 
The  principal  contracts,  Michael  T.  Kean, 
havine  left  the  territory  of  New  Mexico, 
service  was  sought  to  be  made  upon  him  by 
publication,  both  upon  the  original  complaint 
filed  by  Genest  and  the  cross  complaint  filed 
by  the  Newton  Lumber  Company.  The  affi- 
davit for  publication  in  each  Instance  was 
made  by  John  D.  W.  Veeder,  as  agent  of 
complainant  and  cross  complainant,  and 
sworn  to  by  him  before  Elmer  E.  Veeder,  as 
notary  public,  said  John  D.  W.  Veeder  and 
Elmer  E.  Veeder  constituting  the  law  firm 
of  Veeder  &  Veeder.  When  the  cross  com- 
plaint of  the  Newton  Lumber  Company  was 
filed  it  was  not  signed  by  any  member  of 
the  bar  of  the  territory  of  New  Mexico,  nor 
was  it  signed  by  the  Newton  Lumber  Com- 
pany as  cross  complainant  It  was  signed, 
howerer,  by  Hartman  &  Clynn,  of  Pueblo, 
Colo.,  as  solicitors  tor  the  Newton  Lumber 
Company,  and  verified  by  W.  C.  Ponchan,  its 
duly-authorized  secretary.  Afterwards,  upon 
the  offering  of  testimony  by  said  cross  com- 
plainant in  support  of  the  cross  bill,  on 
March  6,  1807,  and  after  voluntary  answer 
by  appellantB,  filed  in  July  30,  1896,  to  the 
merits  of  the  cross  bill  and  replication  filed 
In  November  7,  1896,  by  cross  complainant 
duly  signed  by  Veeda-  &  Veeder,  att<Nrney8 
and  counselors  of  the  district  court,  appel- 
lants objected  to  the  taking  of  any  testimony 
under  said  cross  bill  upon  the  ground  that 
the  same  had  not  been  signed.  Later,  on 
October  2,  1897,  an  ex  parte  nunc  pro  tunc 
order  was  made,  by  which  said  firm  of  Veed- 
er &  Veeder  were  permitted  to  sign  the  cross 
Ull  of  complaint  of  the  Newton  Lumbar 
Conapany,  as  its  counsel,  as  of  the  date  of 
the  flltng  of  the  cross  bill,  upon  representa- 
tions made  by  them  that  they  were  of  coun- 
sel for  said  company  at  the  time  the  cross 
bill  of  complaint  was  filed.  When  the  affi- 
davit for  publication  was  made  in  behalf  of 
Frank  Genest.  the  original  c<Hnplalnant.  said 


firm  of  Veedw  &  Veedor  appeared  as  .sollc 
itiws  of  record  for  said  complainant  Qenestr 
On  the  23d  day  ol  Noranbert  1889i  ai^kel'  , 
lants  filed  a  motion  to  vacate  the.  nunc  pro 
tunc  (ad&[  above  referred  to,  and  to  strike 
the  cross  bill  of  c(miplaint  tma  the  files, 
which  motlMi  was  overruled  by  Uie  court 
The  appellant  Mutual  Building  &  Loan  As- 
sociation of  IM  y^&s  held  a  mon^^ga  1^lon 
the  premises  in  question,  which  was  not 
recorded  until  after  the  commencement  of 
the  building.  In  the  final  decree  the  court 
gave  to  Genest  a  Uen  for  ¥232.40,  with  inter- 
est, and  to  the  Newton  Lumb^  Company  a 
lien  of  |S,780.24,  and  there  was  allowed  to 
Frank  Genest  for  and  on  account  of  attor- 
ney's fees  $100,  and  In  the  case  of  the  New- 
ton Lumber  Company  $500  attorn^'s  fees. 
The  appellants  filed  exceptions  to  the  decree 
of  the  court  and  a  motion  for  a  new  trial, 
both  of  which  w^e  overruled,  and  the  case 
comes  to  this  court  upon  appeal,  the  fol- 
lowing errors  being  assigned:  First.  That 
the  court  erred  in  finding  that  the  building 
In  controversy  was  substantially  completed 
at  the  time  of  the  filing  of  the  lien  of  the 
Newton  Lumber  Company.  Second.  In  find- 
ing that  the  notice  of  the  lien  of  the  Newton 
Lumber  Com];»any  was  filed  in  the  office  of 
the  probate  clerk  and  ex  officio  recorder  of 
the  county,  of  Son  Miguel  within  the  time 
required  by  the  statutes  of  the  terrU»ry  of 
New  Mexico.  Third.  In  holding  that  the 
complainant  Frank  Genest  was  entitled  to 
a  mechanic's  Uen  upon  the  building  and 
property  in  question  in  this  suit  under  the 
statutes  of  the  territory  of  New  Mexico. 
Fourth.  In  holding  that  the  Newton  Lumber 
Company  was  entitled  to  a  mechanic's  lien 
upon  the  building  and  property  in  question 
In  this  suit  under  the  statutes  of  the  terri- 
tory of  New  Mexico.  Fifth.  In  holding  that 
the  claims  of  liens  of  Frank  Genest  and  the 
Newton  Lumber  Company  were  properly 
verified.  Sixth.  In  entering  any  decree  In 
this  case  In  favor  of  the  complainant  Frank 
Genest  Seventh.  In  entering  any  decree  In 
this  case  in  taver  of  the  cn»8  complainant 
tlie  Newton  Lumber  Company.  Eighth.  In 
taking  jurisdiction  of  this  cause  and  enter- 
ing any  decree  In  favor  of  the  complainant 
and  the  cross  complainant,  when  it  appeared 
that  the  only  service  of  process  upwa  the 
original  contractor,  Michael  T,  Kean,  was 
had  by  publication.  Ninth.  In  decreeing  to 
tbe  complainant  and  the  cross  complainant 
any  sum  of  money  for  and  on  account  of  at- 
toraey's  fees.  Tenth.  In  overruling  the  mo- 
tion of  defendants  to  strike  from  the  files 
and  vacate  the  pretended  order  entered  In 
said  cause  bearing  date  the  2d  day  of  Octo- 
ber, 1887.  Eleventh.  In  overruling  the  mo- 
tion of  the  appellants  to  strike  from  the  files 
the  cross  complaint  of  the  Newton  Lumb^ 
Company. 

The  first  question  to  bet  considered  Is  prot 
sented  by  the  contention  of  appellants  that 
the  contractor,  Kean.  being  a  necessary 
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party,  as  to  him  the  trial  court  did  not  ac- 
quire Jurisdiction.  Tbla  argument  is  based 
upon  the  theory  that  the  court  should  have 
acquired  Jurisdiction  OT^r  the-person  of  the 
contractor  before  a  valid  Judgment  could 
be  entered  agalust  the  property  In  question 
In  faTor  of  these  lien  claimants.  But  the 
lien  Is  a  remedy  In  the  nature  of  a  charge 
on  land,  giren  by  statute,  to  secure  a  prior- 
ity or  preference  in  payment  for  the  per- 
formance of  labor  or  the  supply  of  mate- 
rials tor  the  buildings,  to  be  enforced  against 
the  particular  property  In  which  they  hare 
become  Incorporated,  in  the  manner  and  un- 
der the  limitations  therein  expressly  provid- 
ed. It  does  not  arise  out  of,  nor  Is  It  of  the 
essence  of,  the  contract  for  labor  or  mate- 
rials. PhU.  Mech.  Liens,  «  9.  The  lien  of 
the  mechanic  being  a  remedy  having  for  its 
object  the  subjection  of  spedBc  property 
to  the  payment  of  an  Indebtedness  arising 
out  of  its  construction,  the  proceeding,  so 
far  as  tills  object  Is  to  be  attained.  Is  in  its 
character  In  rem.  Id.  fi  305.  No  lesser  or 
greater  object  la  sought  to  be  obtained  by  the 
lien  claimants  In  the  case  at  bar,  and  wheth- 
er or  not  our  statute  authwizes  judgments  in 
personam  to  be  entered  against  certain  de- 
fendants under  certain  circumstances  need 
not  be  inquired  Into  here.  This  particular 
adjudication  of  Hens  purports  1^  be  In  no 
manner  a  personal  judgment  against  any  de- 
fendant, but  It  Is  merely,  within  the  words 
of  the  statute,  a  judgment  against  the  prop- 
erty of  tiie  owner.  The  question  of  a  per- 
sonal  judgment  against  the  nonresident  or 
absoit  contractor  being  eliminated  from  the 
case,  we  are  yet  to  Inquire  if  the  substltnt- 
ed  sorlce  of  summons  by  publication,  which 
was  sought  to  be  made  by  both  these  lien 
claimants  against  said  nonresident  or  absent 
contractor,  Kean,  Is  valid.  The  statute  pro- 
vides for  service  by  publication  where  the 
defendant  resides  out  of  or  Is  absent  from 
the  territory.  Section  2225,  Gomp.  Laws 
N.  M.  1887.  Considering  the  question  of  the 
validity  of  substituted  service  In  such  cases, 
the  supreme  court  of  the  United  States  has 
said:  "Substituted  service  by  publication 
may  be  sufilclent  to  Inform  the  parties  of  the 
object  of  the  proceeding  taken  where  prop- 
erty Is  once  brought  under  the  control  of 
the  court  by  seizure  or  some  equivalent  act 
The  law  assumes  that  property  Is  always  In 
the  possession  of  Its  owner  or  an  agmt,  and 
It  proceeds  upon  the  theory  that  Its  seizure 
will  Inform  blm  not  only  that  It  Is  taken 
Into  the  custody  of  the  court,  but  that  he 
must  took  to  any  proceedings  authorized  by 
law  upon  such  seizure  for  Its  condemnation 
and  sale.  Such  services  may  also  be  suffi- 
cient In  cases  where  the  object  of  the  action 
Is  to  reach  and  dispose  of  property  In  the 
state,  or  of  some  Interest  therein,  by  en- 
forcmg  a  ccmtract  or  a  lien  respecting  the 
same.  *  •  *  In  other  wwds,  such  serv- 
ice may  answer  tn  all  actions  which  are  sub- 
stantially proceedings  in  rem."  Pennoyer  t. 


Neff,  95  U.  S.  714,  727,  24  L.  Ed.  565;  Heid- 
rltter  v.  Oll-Cloth  Co.,  112  U.  S.  294.  300, 
5  Sup.  Ct  135,  138,  28  L.  Bd.  729.  The 
cases  cited  and  relied  upon  by  counsel  for 
appellants  arising  under  the  statutes  of  Colo- 
rado, providing  that  the  lien  of  the  tab- 
contractor  shall  be  limited  to  the  amount 
due  to  the  contractor,  as  provided  by  oc^- 
Inal  and  subsequent  contracts;  that  Judg- 
ments shall  be  rendered  according  to  the 
rights  of  the  parties;  that  the  various  rights 
of  all  the  Hen  claimants  and  other  parties 
in  any  such  action  shall  be  determined  and 
Incorporated  In  one  Judgment  or  decree;  tbst 
each  party  establishing  bis  claim  shall  have 
a  judgment  against  the  party  personally  lia- 
ble to  him  for  the  fnU  amount  of  his  dalm 
so  established,  and  that  he  shall  have  a 
Iten  established  and  determined  In  said  de- 
cree upon  the  property  to  which  his  lien 
shall  have  attached  to  the  extent  herehibe- 
fore  stated,— provisions  very  dissimilar  to 
those  contained  in  the  New  Mexico  statute- 
are  not  in  point  2  Mills'  Ann.  St  §|  2867- 
2899.  We  cannot  therefore,  agree  with 
counsel  tw  appellants  that  the  court  could 
not  acquire  Jurisdiction,  for  the  purposes  of 
this  lien  act,  as  to  the  d^endant  Kean,  by 
substituted  srarlce  of  summons  by  pnUlcar 
tlon. 

And  as  to  the  further  objection  made  by 
appellants  that  the  notice  of  publication, 
founded  upon  ■  an  affidavit  of  John  D.  W. 
Veeder,  attorney  for  complainant  and  cross 
complainant  (section  2964,  Comp.  Laws  N. 
M.  1897),  was  sworn  to  before  Elmer  E. 
Veeder,  at  the  time  solicitor  for  both  com- 
plainant and  cross  complainant,  and  appel- 
lants* request  that  this  court  establish  some 
rule  as  to  whether  or  not  an  attorney  for  a 
party  to  a  suit  has  authority  to  take  the 
affidavit  as  the  foundation  for  6uch  service 
by  publication^  we  hold  that  an  attorney 
who  Is  also  a  notary  public  In  New  Mexico 
may  take  such  affidavit  of  his  client  or,  as 
was  done  In  this  case,  of  his  client's  agent 
It  Is  now,  and  has  been  for  many  years,  the 
practice  In  this  territory  to  do  so;  and,  how- 
ever reprehensible  It  msy  be,  there  Is  noth- 
ing in  the  law  which  prohibits  It.  Beavto 
V.  Cowell,  56  Cal.  591;  Dawes  v.  Glasgow, 
1  Pin.  171;  Young  v.  Young.  18  Mhu.  90 
(Gil.  72). 

The  second  objection  made  by  appellants 
to  be  considered  Is  that  the  claim  of  Frank 
Genest  purpOTtIng  to  have  been  verified  be- 
fore "John  H.  Mitch^  Judge  and  actlag 
clerk  of  the  county  court  of  the  county  <rf 
Pueblo,  state  of  Colorado,"  and  the  claim  ot 
the  Newton  Lumber  Company,  purporting  to 
have  been  verifled  before  "H.  B.  McCoy, 
clerk  of  the  district  court  of  Pueblo  coun- 
ty, state  of  Colorado,  by  E.  Mowe,  deputy 
clerk,"  were  not  verified  before  some  one 
authorized  to  administer  the  oaths  of  Hen 
claimants  to  their  claims  of  Hen.  as  requir- 
ed by  section  2221,  Comp.  Laws  N.  H.  1S97. 
It  having  been  prorot  In  this  case  bg  the 
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statutes  of  Colorado  tbat  these  officers  were 
empowered  by  the  laws  of  C<dca«do  to  ad- 
minister "all  oaths  required  to  be  taken  by 
any  person  upon  any  lawfnl  occasion"  (Rev. 
St  1S68.  p.  482. 1  3;  Gen.  Laws  1877,  pp.  661. 
062.  i  1927;  Gen.  St  1883.  p.  789,  fi  2478), 
there  is  no  question  presented  tawe  as  to 
the  sufficiency  of  the  authentication  or  of 
the  form  of  the  verlflcation,  1^K>n  whidi  ques- 
tions nearly  all  of  the  cases  dted  the 
appellants  turn.  Without  dlsctUKdng  the  ef- 
fect to  be  given  to  the  Iwg-eStaUlshed  cus- 
tom of  the  courts  ot  New  Mexico  In  reco^ 
nizlDg  the  validity  tut  Twlficatl<nis  of  plead- 
ings, affidavits,  and  varlona  other  Instm- 
ments  before  a  clerk  of  a  court  of  record  or 
notary  public  of  anothw  state  or  toritcHry 
tot  use  In  New  M»lco,  we  think  it  is  suffl- 
dent  to  state  tlut,  In  our  opinion,  the  stat- 
ute of  this  territory  {section  8041,  Gomp. 
Laws  N.  M.  1897),  providing  that  deposi- 
tions of  witnesses  residing  within  another 
state  tm  use  In  any  court  In  New  Mexico 
may  be  taken  before  "any  dork  of  a  court 
vt  rectard  having  a  seal,  or*  notary  public," 
as  well  as  before  a  duly-appoioted  commis- 
sioner fw  New  Mexico,  Is  persuasive,  at 
least,  of  the  policy  of  ttie  twritory  to  rec- 
ognise the  authority  derks  of  a  court  of 
record  havtiig  a  seal,  or  notaries  public,  In 
anothw  state  ot  toritory,  to  adminlstw  the 
oaths  of  claimants  to  their  claims  tA  lien  tn 
conformity  with  the  requirements  of  the 
New  Mexico  llrai  statute^  Where  the  power 
<tf  the  f^cer  to  administer  the  oath  gen- 
erally tn  the  state  Is  shown  to  exist,  many 
authorities  v^idd  the  power  of  such  officer 
to  administer  oaths  for  use  in  a  sister  state 
or  territory  without  eny  express  statute  au- 
thorizing them  to  do  so.  Wood  v.  Railroad 
Co.  (Minn.)  44  N.  W.  308,  7  L.  R.  A.  149; 
Hlnton  T.  Insurance  Oo.  (N.  C.)  21  S.  E.  201; 
Harris  t.  Barber,  128  XT.  8.  866,  9  Sup.  Ct 
314,  32  L.  Ed.  697;  Windmill  Co.  t.  Shay 
(Neb.)  48  N.  W.  886;  Bolsot,  Mech.  Liens. 
406;  Du^n  v.  Logging  Co.  (Wash.)  38  Pac. 
Ki6.  (Since  this  opinion  was  pr^ared,  the 
legislative  assembly  of  New  Mexico  has  leg- 
islated upon  the  subject  hare  last  discussed. 
Laws  N.  M.  leOl.  c.  62,  H  14,  15.) 

Appellants*  third  objection  Is  that  the  lien 
o£  the  Newtcm  Lumber  (Company  is  void, 
because  iHrmatnrely  ffled.  The  court  bdow 
found  that  the  building  was  substantially 
completed  "at  the  time  of  the  ffiing  of  the 
lumber  cmnpany's  lien.**  The  only  evidence 
up<Hi  this  point  befm  this  court  Is  to  be 
found  in  the  recital  of  facts  In  the  findings 
of  the  court  below  and  Its  ccmcluslmi  of  sub- 
stantial pwformance  ther^rmn.  Tliese  find- 
ings we  must  therefore  accept  as  true,  and 
they  are:  "That  such  claim  of.  lien  was  ffied 
on  the  formoon  of  the  16th  of  S^ember, 
1896,  at  about  ten  <^clock;  that  when  said 
claim  was  filed  there  remained  only  seven 
or  eight  hours*  work  by  one  mian  to  be  done 
on  sttHie  carving;  that  the  work  <m  said 
building  was  all  completed  prior  to  the  1st 


of  September,  except  said  stone  carving, 
which  was  outside  ornamental  work;  that 
but  me  man  was  onptoyed  in  doing  said 
wwk,  aud  that  during  all  raid  time  the  sec- 
ond and  third  fioors  of  the  bulldhig  were  oc- 
cupied for  the  purposes  for  which  they  were 
Intended;  that  said  carving  was  a  part  of 
the  original  plan  specified  In  the  contract  ' 
with  the  contractor,  Eean,  and  that  work  on 
aald  building  under  said  contract  with  said 
Kean  began  about  August  1,  1884,  and  was 
inrosecuted  under  said  contract  by  said  Kean 
and  his  bMidsmen  continuously,  with  said 
exception  of  a  few  days'  temporary  d^y  In 
the  early  part  of  July,  1895,  from  said  time 
of  beginning  until  the  17th  6ay  of  Septem- 
ber, 1895,  in  the  forenoon  of  which  day  the 
last  work  upon  said  building  undw  said 
contract  was  done."  We  therefmrer -can  In- 
quire Into  the  mattor  no  further  than  to  de- 
termine whether  a  substantial  cmnpleti<m 
of  the  bulldlbg  is  a  cwnpletlon  thereof,  with- 
in the  meaning  of  section  2221,  Comp.  Laws 
N.  M.  1897,  which  provides  **that  every  other 
person,  save  the  original  contractor  claiming 
the  benefit  of  this  act,  must  within  sixty 
days  after  the  completion  of  any  building, 
file  f(n*  record  his  dalm."  In  construing  this 
act,  the  supreme  court  of  the  United  States 
in  the  case  of  Land  Ass'n  Ford.  168  U. 
S.  524,  18  Sup.  Ct  174,  42  L.  Ed.  662,  say: 
"^though  mechanics'  liens  are  the  creation 
of  statute,  the  legislation,  being  remedial, 
should  be  so  construed  as  to  effect  Its  ob- 
ject" One  object  of  the  act  Is  to  provide 
security  to  the  material  mim  for  the  nuiterlal 
used  In  the  construction  of  a  building  until 
his  lawful  demands  are  paid.  There  Is  do 
dispute  that  the  Newton  Lumber  Company 
in  good  faith  furnished  the  material  to  be 
used,  and  that  it  was  so  used,  in  the  con- 
stmctlMi  of  the  building  In  question,  antf 
that  its  claim  for  t^e  value  theteftf  remained  ' 
unsatlBfied;  nor  that  It  has  In  good  faith 
made  or  attempted  to  make  substantial  cmd- 
pUance  with  the  requirements  <tf  the  statote. 
Interpreting  this  sectl(m  (section  2221.  Clomp. 
Laws  1887)  by  the  rule  of  construction  laid 
down  by  the  supreme  court  of  the  United 
States,  we  must  to  ^ectuate  the  objects 
of  the  act  hold  that  a  substantial  comple- 
tion to  a  compliance  with  the  provlslonB  at 
the  statute,  and  that  this  Hm  was  not  pre- 
maturely filed. 

'  The  fourth  objection  of  appdiants  Is  that 
the  cross  bill  of  c<miplaint  of  the  Newtm 
Lumber  Company  should  have  been  striken 
from  the  files  because  not  irigned  by  an<at* 
torney  or  counsdoi^  of  the  court  The  ap^ 
peUants  having  ffied  tbelr  answer  to  the  mei^ 
its  of  the  cross  cMuirtalnt  of  the  Newton 
Lumbar  Company,  and  the  cross  complain- 
ant having  replied  with  replication  duly 
signed  by  conusors  of  the  court,  before  oib- 
Jecti(Hi  was  made  by  appdlants  that  the 
cross  bill  of  comtdalnt  should  be  strlekoi 
tnm  the  files  because  not  signed  by  an  at- 
torney  ot  counsdor  of  the  eour^  we  dean 
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the  Irr^larltr  In  the  Blgnlng  U  the  cross 
bill  to  hare  been  waived  by  appeUants,  and 
the  snbBeqneiit  order  of  the  conrt  pmnittlng 
counsel  to  sign  it  nunc  pro  tone  as  proper 
practice.  1  Daniell,  Oh.  PL  &  Prac.  399, 
781 

It  is,  fifthly,  conten^d  by  coonsel  fmr  ap- 
pellants that,  aa  the  contract  between  the 
Xewton  Lumber  Company  and  the  contract- 
or, Kean,  was  made  out  of  the  territory, 
and  the  materials  used  In  the  conBtructlon 
of  the  bnikUng  were  delivered  by  It  to  the 
contractor  f.  o.  b.  cars  at  PneUo,  no  Uen 
in  the  company's  favw  can  arise  under  the 
New  Mexico  statute.  We  are  of  the  opinltm 
that  under  the  circumstances  presoited  by 
the  record  in  this  case  the  rights  of  the  sub- 
contractor to  enforce  the  lien  claimed  are 
not  Impaired  ot  destroyed  by  the  fact  that 
by  said  contract  the  Newton  Lumber  Oom- 
pany  agreed  to  and  did  sell  and  deliver  the 
materials  In  another  state;  It  appears  from 
the  complaint,  the  c<^y  of  notice  of  lim 
therein  set  forth,  and  the  proofs  tiiat  the 
Xewtcm  Lumber  CJompany  "agreed  to  fur- 
nish the  material  for  use  m  the  c<mshmction 
ol  the  building"  In  questifm,  and  that  It 
"agreed  to  perform  cwtain  labw  to  and  for 
the  contractor,  Eean,  and  for  use  in  the  con- 
struction and  comj^^on  of  said  MascnUc 
Temple,**  and  that  It  "did  so  furnish  the  ma- 
terial, perform  certain  wraic  In  Las  Vegas 
on  the  building,  put  up  the  stairs,  set  tb» 
flnnt,  and  finish  the  Montezuma  Club."  The 
statute  provides  that  "every  person  perform- 
ing labor  upon,  furnishing  materials  to  be 
used  In  the  ctmstmctlfMi  of  any  building, 
•  *  *  has  a  lien."  Section  2217,  Gomp. 
Laws  1887.  It  appears  trom  the  facts  In  the 
recwd  beftnre  us  that  the  Newton  Lumber 
Company  "was  willing  to  fornlsh  them  [the 
materials]  on  the  Information  it  had  of  the 
character  of  the  work";  .that  the  materials 
were  so  furnished  and  used  in  the  construc- 
tion of  the  building,  and  the  court  below' 
so  found.  It  Is  the  furnishing  of  materials 
to  be  used  In  the  construction  and  the  put- 
ting of  them  into  the  building  which  enti- 
tles the  subcontractor  to  the  lien  upon  the 
premises  to  the  extent  of  tiie  value  o€  that 
material.  The  case  cited  by  counsel  f.or  ap- 
pellants of  Birmingham  Iron  Foundry  v. 
Olen  Cove  Stardi  Mfg.  Co.,  78  N.  T.  30,  Is 
under  a  statute  much  more  restrictive  In  Its 
terms  than  ours,  and  the  cases  of  Twltehell 
V.  The  Missouri,  12  Mo.  412,  and  Noble  v. 
The  St  Anthony,  Id.  261,  involved  the  ques- 
tion of  the  asswtlon  of  a  llm  for  work  per- 
formed on  boats  outside  of  the  state  of  Mis- 
souri, and  these  cases  are  theref<»e  not  a 
guide  to  correct  Judgment  in  the  present 
case.  Hie  statate  of  New  Mexico  is  general, 
and  does  not  restrict  the  right  of  lien  to 
cases  where  materials  are  bcAA  and  delivered 
In 'this  territory,  and  we  conclude  that  the 
contention  of  counsel  for  appellants  in  this 
regard  is  not  tenable.  Mallory  v.  Abattoir 
Co.  (Wis.)  49  N.  W.  1071;  GampbeU  v.  Coon 


(N.  Y.)  44  N.  E.  300.  88  L.  B.  A.  410;  Gaty 
V.  Casey,  15  HL  189. 

And.  finally.  It  Is  further  insisted  tiiat  the 
provlslw  of  the  lien  law  of  New  Mexico  that 
the  court  may  allow  as  part  of  the  coste  a 
reasonable  attorney's  fee  in  the  district  and 
supreme  courto  Is  unconstitutional,  as  being 
in  contravention  of  section  1,  art  14  of  tiie 
amendments  to  the  constitntlon  of  the  Unit- 
ed States,  providing.  In  part  that  "no  state 
shall  make  or  enforce  any  law  ^Ich  sbatt 
abridge  the  privileges  or  Immunities  of  do- 
zens of  the  United  States,  tux  shall  any 
state  deprive  any  p«Bon  of  life,  Ubaty  or 
propoty  wltliout  due  process  of  law  nor 
deny  to  any  perstm  within  Its  jurlsdlctlMi 
the  equal  [nwtectlon  of  the  laws;"  and  tbM, 
therefore,  that  part  of  the  Jud^ent  allow- 
ing attorney's  fees  is  unlawful.  ThB  objec- 
tion Is  based  upon  the  alleged  Inequall^  of 
the  law  In  giving  attMney*s  fees  to  one  who 
succeeds  In  estaUlshing  a  mecAianic's  lien, 
but  not  to  one  who  successfully  det«ids  a  suit 
tmmght  tor  that  purpose.  A  like  provision 
was  held  constifntlonal  In  the  case  of  Wort- 
man  v.  Klebisdimldt  80  Pac.  280,  12  Mont 
316,  and  that  decision  reaffirmed  In  SuM>ly 
Co.  V.  Wells,  40  Pac.  78^  16  Mont  65,  and 
held  unconstitutional  In  Chair  Co.  v.  Bun- 
nels,  43  N.  W.  1006.  77  Mich.  104,  and  in 
Bandolph  v.  Supply  Co.  (Ala.)  IT  South.  72L 
Such  attcxn^s  fees  have  beioL  sustahied 
by  the  supreme  conrt  of  California  (Jewdl 
V.  McKay,  83  CaL  144.  23  Pac.  139;  Mdntyre 
V.  Trautaer,  78  Oal.  440,  23.  Pac.  16;  Bai^ 
V.  Qoli  Co..  74  Cal.  5S2,  16  Pac.  32S),  and 
by  the  supreme  courts  of  several  other  states. 
An  examination  of  the  Michigan  and  Ala- 
bama cases,  above  dted.  shows  that  the 
decisions  are  founded  npMi  the  same  de- 
ductloOB,  which  had  beei  announced  as 
clearly  stated  In  Wilder  v.  Railway  Co.,  70 
Mtch.  382,  38  N.  W.  289,  namdy:  "The  leg- 
islature cannot  make  unjust  dlscrimlnBtlons 
between  classes  ot  suitors  without 'vkdatlng 
the  spirit  of  the  constitution.  Gwporatioas 
have  equAl  rights  with  natural  parsons,  as 
tar  as  their  privll^es  In  the  courts  are  con- 
cerned." The  law  of  this  tenitwy  operates 
eqtially  upcm  corporations  and  natural  pe^ 
sons,  and  is  not  obnoxious  to  the  criHdsm 
of  the  courts  of  Michigan  nor  6C  the  snpreme 
court  of  the  United  Stetes  in  the  cases  <tf 
Railroad  Co.  v.  Ellis.  166  U.  S.  160,  17  Sup. 
Ct  266,  41  L.  Ed.  66^  rdled  upon  by  app^- 
luits.  The  decision  of  the  Alabama  court 
(Randolph  v.  Supply  Co.,  supra)  Is  also  eieai^ 
ly  founded  upon  a .  misapprehension  oC  the 
reastming  In  the  Michigan  cases,  mprt,  and 
we  cannot  regard  it  as  controlling.  We  are 
therefore  of  the  i4>liiion  that  the  legislative 
assemb^  of  New  Mexico  bad  the  power  to 
declare  that  a  reasonable  attorney's  fee  in 
the  district  and  supreme  courts  may  be  a^ 
lowed  as  part  of  the  costs. 
-  Having  carefully  considered  all  of  tbe  ob- 
JectlMis  presented-'  by  leaned  eonnsd  for  ap- 
pellants, and  flndhig  no  error  In  the  record, 

Digitized  by  Google 


Wash.) 


GEDAB  GANYOX  GONSOL.  2IIN.  CO.  r.  TARWOOD. 


749 


the  Judgment  of  the  court  Mow  wfU  be  ftf- 
firmed.  with  «Mti;  and  tt  la  so  ordered. 

McFIS,  PARKER,  and  BIcMILLAN. .  JX. 
c<mcnr.  MlUiil.  C.  J.*  haThtg  tried  the  caae 
In  the  lowor  court  did  not  participate  In  the 
trial  in  this  court 


MIIXER  T.  CITY  OF  SOOORRO  (Me- 
CL'TCHEN  et  ai..  Interreners). 
(Supreme  Coart  of  New  Mexico.   Jan.  9, 1002.) 
On  rehearing.  Affirmed. 

W.  £.  Keller  and  B.  B.  GUtett,  tor  plain- 
tiff In  oTor.  H.  M.  Vaaibexty,  for  defend- 
ants In  error. 

PER  CURIAM.  A  rehearing  having  been 
granted  herein,  and  the  cause  having  been 
reargued,  and  due  consideration  given,  the 
judgment  under  review  Is  affirmed  on  the 
opinion  of  this  court  filed  on  the  former  hear- 
ing.   See  64  Pac  756. 

PARKER.  dtBsentn. 


(27  Wash.  371) 

CEDAR  CANYON  CONSOL.  MIN.  00.  T. 
YAHWOOD  et  aL 

(Soprane  Court  of  Washington.   Jan.  XO, 
1902.) 

MINING  CLAIM— JOINT  OWNEBaHIP-PROPBR- 
TY  SUBJECT— FURCHASINQ  OF  CONPLICTINO 
INTEREST— RIGHTS  OF  CO-TKNAJ4T3— BSTOP- 
PEL— WAIVER— ISSUES— APPEAL. 

1.  Where  a  Joint  tenant  of  a  mining  claim 

Snrchasea  a  coutrolling  interest  in  a  claim  ad- 
>iBing  on  the  Bide  line,  for  the  reason  that  he 
Bnpposes  that  -the  apex  of  the  mine  irorked  in 
the  former  claim  is  located  In  the  latter,  and 
for  the  sole  purpose  of  protecting  hia  interest 
in  the  former  claim,  and  not  as  an  independent 
iuTestment,  the  purchase  inures  to  the  benefit 
of  the  co-tenants,  and  cannot  be  held  hj  the 
purchaser  as  his  separate  iMoperty. 

2.  A  mioinx  claim  locatea  before  the  discov- 
ery  of  minerals  thereon  becomes  a  valid  loca- 
tion, subject  to  ownership  in  co-tenancy,  on 
the  subsequent  discovery  of  minerals  by  the 
locator;   and  one  of  the  tenants  afterwards 

fmrchasing  the  adjoining  claim.  In  which  the 
ode  worked  in  the  former  claim  apexes,  can- 
not hold  the  interest  so  acquired  as  his  indi- 
vidual interest  on  the  sround  that  the  co- 
owners  of  the  former  claim  were  mere  tres- 
passers on  the  first  claim,  and  not  co-owners 
thereof. 

3.  A  co-tenant  who  purchases  a  conflicting 
title,  or  his  successor  havinft  notice  of  all  the 
facts,  will  not  be  permitted,  in  the  contest  over 
the  title,  in  which  the  other  co-owners  claim 
that  the  purchase  of  tite  conflicting  title  Inures 
to  thrir  benefit,  tO  question  the  common  title 
of  the  co-tenants. 

4.  Where  the  trial  court  finds  that  a  corpora- 
tion saceeediug  to  the  rights  of  the  co-tenant 
in  the  adjoining  claim  purchased  by  him  had 
knowledge  of  the  co-tenant,  and  the  corpora- 
tion does  not  except  to  such  finding,  it  will  be 
held  on  appeal  to  have  had  full  notice  of  the 
richts  of  the  other  eo-tenents  iu  the  conflicting 
title  purchased  by  its  grantor. 

5.  An  interest  in  the  K.  Mining  Oo.  was 
purchased  at  different  times  by  a  co-tenant  in 
the  h.  Go.  while  the  latter  company  was  beiag 


operated  by  its  loint  owners;  and  the  owner 
making  the  poroiases  notified  one  of  the  own- 
ers having  the  superintendence  of  the  latter 
claim  of  the  flrst  purchase,  and  the  price  paid 
therefor,  and  the  latter  stated  that  ne  would 
"like  to  be  in  It."  He  was  not  infonned  that 
he  was  to  receive  uo  interest  in  sudt  purchase 
until  after  the  controlling  interest  In  the  E. 
claim  had  been  purchased.  The  interest  in  the 
B.  claim  was  purchased  because  the  owners  of 
the  L.  claim  sum>osed  that  the  lode  worked  in 
the  latter  claim  apexed  iu  the  former.  The 
purchaser  never  made  a  demand  on  his  co- 
tenants  to  contribute  to  the  purchase  price. 
Held,  that  the  failure  of  the  co-tenants  to  con- 
tribute thereto  was  not  a  waiver  of  their  right 
to  participate  in  the  interest  acquired  by  auch 
purchasers  in  the  EL  mine. 

tf.  Where  the  only  Issues  in  an  action  to  de- 
termine conflicting  mlnwal  rights  relate  to  a 
single  lode,  it  is  not  error  to  refuse  to  quiet  de- 
fendant's title  to  a  half  interest  in  the  entire 
claim  traversed  by  such  lode,  though  tfaintlit 
osFUB  the  remaining  interest  therein. 

Appeal  from  superior  court,  Spokane  coun- 
ty; Willtam  E.  Richardson,  Judge. 

Action  by  the  Cedar  Canyon  Consolidated 
Mining  Company  against  W.  J.  Yarwood  and 
others  for  damages  for  ore  mined  from  a  lode 
apexing  in  plaintiff's  mining  claim,  and  for 
an  injunction.  From  the  decree,  pUdntlff 
and  defendants  both  appeaL  Modified  and 
afDnned. 

McBrlde  ft  Folsmn,  for  Cedar  Canyon 
Consol.  Mln,  Cow  M.  J.  Gordon  and  BAppy 
&  HIndman,  for  Tarwood. 

HADLEY,  The  plaintiff,  tlie  Cedar 
Canyon  Consolidated  Mining  Company,  a 
corporation,  la  the  owner  ot  a  lode  mining 
claim  known  as  the  "El^luuit^'  claim,  situat- 
ed In  SprlBgdale  mtaitiig  district,  In  Sterou 
connty.  Wash.  To  the  south  and  east  of  the 
Sl^hant,  and  adjotnlng  It,  Is  the  Legal  Ten- 
der mhilng  claim,  which  waa  located  by  Hie 
defendant  W.  J.  Tarwood.  This  location 
Was  made  snbeeqnently  to  the  location  of 
the  Bte^iant  claim.  At  the  tllne  of  the 
commencem«it  of  this  actltm  the  said  de< 
fmdant  W.  J.  Tarwood  and  his  codefoid- 
Ants  Ell  Tarwood,  Ed.  Tarwood,  and  David 
Tarwood  wer^  and  tm  some  time  prior 
thereto  had  been,  tite  owners  of  an  undivid- 
ed half  Interest  In  tlie  Legal  Tender  claim, 
and  the  Deer  Trail  Consolidated  Mbalng 
Company,  a  cotpwatlon,  was  the  owner  of 
ttie  remahUng  undivided  half  Interest  there- 
in.  Fw  a  con^flerable  thne  pii<x  to  the 
(iommencement  of  this  ACtUm  the  Talrwoods 
and  the  last-named  corporation  were  hi 
Joint  possession  of  the  Iicgal  Tender  claim. 
Prior  to  the  Joint  ownership  and  possession 
above  mentioned  the  Ysrwoods  and  the  Deer 
Trail  No.  2  Mining  Company,  a  corporation, 
jointly  owned  end  were  in  possession  of  the 
said  claim,  and  while  such  joint  ownership 
existed  the  last-named  corporation  became 
the  grantor  of  tiie  Deer  Trail  Consolidated 
Mining  Company,  and  the  latter  socceeded 
to  the  ownership  of  said  undivided  half. 
During  the  period  covered  by  the  said  re- 
spective Joint  ownershliM  the  owners  were 
Jointly  engaged  In  mining  ores  from  said 
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claim,  and  shared  tlie  profits  and  divided 
tlie  expenses  connected  therewith.  The  de- 
fendant W.  J.  Yarwood  was  the  superintend- 
ent of  such  mining  operations  at  the  mines. 
These  operations  resulted  in  a  profit  approx- 
imating $00,000.  While  the  Deer  Trail  No. 
2  Mining  Company  was  the  owner  of  said 
undivided  half  Interest  in  the  Legal  Tender, 
and  while  It  was  Jointly  engaged  with  the 
Yarwoods  In  mining  ore  within  the  limits 
of  the  Legal  Tender  claim,  that  company, 
through  its  president  and  general  manager, 
Charles  Thels,  purchased  from  divers  par- 
ties an  undivided  four-sevenths  Interest  In 
the  Elephant  claim.  In  October,  1899,  and 
while  the  Deer  Trail  No.  2  Company  was 
Jointly  engaged  with'  the  Yarwoods  In  min- 
ing the  Legal  Tender  claim.  It  entered  into 
an  agreement  In  writing  with  Hogan,  Cote 
&  Wolf,  who  were  then  the  owners  of  the 
remaining  three-sevenths  of  the  Elephant 
claim,  by  the  terms  of  which  the  plaintiff 
corporation  was  to  be  organized,  and  in  the 
agreement  it  was  provided  that  Hogan,  Cole 
&  Wolf  should  convey  to  plaintiff  corpora- 
tion, when  organized,  their  said  three-sev- 
enths interest,  and  the  Deer  Trail  No.  2 
Company  was  to  cause  the  remaining  four- 
sevenths  of  the  Elephant  to  be  conveyed  to 
the  plaintiff  corporation.  In  consideration 
of  said  respective  conveyances,  the  said 
Deer  Trail  No.  2  Company  was  to  have  and 
receive  four-sevenths  of  the  entire  capital 
stock  of  the  plaintiff  company,  and  the  said 
Hogan,  Cole  &  Wolf  were  to  have  and  re- 
ceive the  remaining  three-sevenths  of  said 
capital  stock.  It  was  further  provided  in 
the  agreement  that  the  Deer  Trail  No.  2 
Company  should  have  the  right  to  name  a 
majority  of  the  trustees  of  the  plaintiff  OH*- 
poration,  and  all  of  the  officers  thereof, 
cept  the  secretary.  In  pursuance  of  said 
written  agreement,  the  plaintiff  corporation 
was  organized  In  the  latter  part  of  October, 
1899,  and,  as  such  corporation,  took  and  re- 
ceived title  to  the  Elephant  claim  fnmi  said 
De^  Trail  No.  2  Mining  Company  and  from 
Hogan,  Cole  &  Wolf,  and  thereafter  caused 
the  stock  of  the  plaintiff  company  to  be  Is- 
sued In  accordance  with  the  said  agreement 
as  above  outlined.  The  action  was  brought 
in  the  superior  court  of  Stevens  county,  but 
by  Btlpuiatlcm  was  removed  to  Spokane  coun- 
ty, and  was  tried  by  the  superior  court  of 
Spokane  county.  The  said  Yarwoods,  to- 
gether with  one  C.  C.  Mayr  and  the  said 
Deer  Trail  Consolidated  Mining  Company, 
were  made  defendants  in  the  action.  The 
plaintiff,  by  its  complaint  seeks  to  recover 
damages  to  the  extent  of  $100,000  for  ores 
extracted  within  the  limits  of  the  Legal  Ten- 
der claim,  upon  the  theory  that  the  vein 
from  which  said  ores  were  extracted  apexes 
within  the  limits  of  the  Elephant  claim. 
The  complaint  also  asks  for  an  Injuncttcm 
to  prevent  further  mining  opwatlons  on  the 
part  of  the  defendants  within  the  limits  of 
the  Legal  Tender  claim.  The  defendant  the 


Deer  Trail  Consolidated  Mining  Company 
did  not  answer  the  cMnplalnt  The  defend- 
ants Yarwood  answered  the  complaint,  and 
denied  that  the  vein  from  which  they  and 
their  co-tenants  extracted  ores  within  the 
limits  of  the  Legal  Tender  claim  had  or  has 
its  apex  within  the  limits  of  the  Elephant 
claim,  and  they  also  set  up  an  equitable  de- 
fense to  the  action,  and  by  way  of  cross 
complaint  that  a  co-tenancy  existed  betwem 
them  and  the  Deer  Trail  No.  2  Mining  Com- 
pany and  the  Deer  Trail  Consolidated  Min- 
ing Company  during  the  time  said  ore  waa 
being  extracted,  which  co-tenancy  Included 
both  the  Joint  ownership  of  said  Legal  Ten- 
der claim  and  the  Joint  operation  of  the 
mine  therein  while  said  one  were  being 
extracted.  They  also  charged  plaintiff  with 
full-  knowledge  of  the  existence  of  sucii  co- 
tenancy, and  with  full  knowledge,  at  the 
time  it  purchased  the  interest  In  the  Ele- 
phant claim  from  the  co-tenant  of  the  Yar- 
woods, that  such  Interest  had  been  purchas- 
ed by  their  co-tenant  at  a  time  when  the 
co-tenancy  existed.  They  therefore  claim 
that  plaintiff  Is  estopped  to  maintain  the  ac- 
tion, and  ask  that  their  title  to  the  undivid- 
ed half  interest  In  the  Legal  Tender  may  be 
quieted,  and  they  be  permitted  to  share  In  the 
four-sevenths  interest  in  the  Elephant,  which 
was  purchased  by  their  co-tenant,  and  that 
their  title  to  one-half  thereof,  or  a  two-sev- 
enths Interest,  be  quieted.  To  said  cross 
complaint  of  the  Yarwoods,  the  plaintiff 
company,  and  the  codefendant  Deer  Trail 
Consolidated  Mining  Company  made  answer. 
It  being  the  view  of  the  trial  court  that 
the  pleadings  raised  both  legal  and  equita- 
ble Issues,  when  the  case  came  on  for  trial 
the  court  proceeded  to  hear  evidence  upon 
the  equitable  Issues,  and,  without  making 
any  findings  or  declslcra  thereon,  but  reserv- 
ing such  decision  as  to  the  equitable  Issues, 
further  proceeded  to  Impanel  a  Jury  to  try 
the  question  of  trespass,  which  Involved  the 
Identity  of  the  vein  from  which  the  orer 
were  extracted  within  the  limits  of  the  Le- 
gal Tender  claim  by  the  defendants  Yar- 
wood and  their  co-tenants.  The  Jury  trial 
resulted  in  a  verdict  for  the  plaintiff.  The 
Yarwoods  moved  for  a  new  trial,  and  pend- 
ing the  hearing  thereon  the  court  made  Its- 
findings  and  conclusions  upon  the  equltaUe 
issues.  After  the  findings  and  conclnslons 
were  made,  the  Yarwoods  moved  the  court 
to  set  aside  the  verdict  upon  the  furthw 
ground  that  upon  the  findings  and  conclu- 
sions of  the  court  as  to  the  equitable  issues 
the  plaintiff  was  estopped  to  prosecute  thia 
action,  and  that  no  effect  could  be  given  to 
the  verdict.  This  motion  was  also  overrul- 
ed. The  plaintiff  and  the  defendant  the 
Deer  Trail  Consolidated  Mining  Company 
also  each  moved  for  a  rehearing  and  new- 
trial  upon  the  equitable  Issues,  which  mo- 
tions were  each  overruled.  The  court  then 
proceeded  to  judgment  and  decree.  Tbe- 
Judgment  recites  the  verdict  «f  the  Jury,. 
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wh^ln  they  foand  that  plaintiff  was  entl> 
tied  to  recover  f  1  damages,  and  that  It  la  en- 
titled to  the-  poaseealon  of  the  vein  or  lode 
outside  of  the  aide  line  of  the  El^hont 
claim  and  between  the  end  lines  ^tended 
through  the  Legal  Tender  claim  to  Its  south- 
east line.  It  Is  adjudged  that  the  plaintiff 
is  the  owner  of  the  lode  or  Tein  of  the  Ble- 
phant  claim,  said  rein  having  Its  apex  with- 
in the  side  lines  of  the  ES^taant  claim,  as 
determined  by  the  verdict  of  the  Jury.  It 
Is  furthor  found  that  said  vein  passes  out 
of  the  Eleidiant  surface  ground  on  Its  dip 
into  and  undemealh  the  surface  of  the  Legal 
Tender  claim,  and  It  is  adjudged  that  plain- 
tiff Is  entitled  to  recover  from  the  def  mdants 
five-serenths  of  all  that  portion  of  the  vein 
which  lies  underneath  the  surface  of  the 
Ijegal  Tender,  and  to  the  easterly  of  a  plane 
drawn  downward  vertically  through  the 
westerly  end  line  of  the  Elephant  claim  ex- 
tended southerly  in  Its  own  direction,  and 
within  planes  drawn  downward  vertically 
through  the  easterly  end  line  of  the  Legal 
Tender  claim  and  the  aide  lines  of  the  same. 
The  location  of  that  portion  of  the  vein  of 
which  plaintiff  is  adjudged  to  be  entitled  to 
recover  from  defendants  an  undivided  flve- 
seventbs  Is  more  particularly  shown  by  the 
following  diagram,  which  Is  a  copy  of  the 
diagram  attached  to  the  decree,  and  marked 
"Exhit)lt  A."  The  location  of  said  portion 
of  the  vein  Is  indicated  on  the  diagram  by 
the  planes  drawn  downward  vertically 
through  the  dotted  lines  A— B,  B— 0,  G— D, 
]>— A. 


It  Is  further  adjudged  that  the  dtf endants 
Tarwood  are  entitled  to  the  remaining  two- 
8ev«itb8  of  that  portlim  of  the  El^ant 
vein  or  lode  lying  underneath  the  Legal  Ten- 
der surface  and  within  the  planes  above  de- 
scribed, but  are  not  entitled  to  any  other 
purtlon  of  the  Elephant  claim  or  lode.  It 


is  decreed  that  the  title  of  the  plaintiff  be 
quieted  to  all  of  the  Elephant  claim  and  the 
lode  apexlng  therein,  excepting  the  part 
above  described  as  belonging  to  the  Tar- 
woods,  and  the  defoidanta  are  perpetually 
enjoined  fnun  Interfering  with  the  posses- 
don  of  idalntlff. 

From  the  decree  of  the  court  tiiere  are 
two  anE>eals.  Tb6  plahitlff  appeals  from  that 
pmrtlfHi  ot  the  decree  which  determines  that 
the  defendants  Yarwood  are  entitled  to  two- 
serentiis  ot  the  Mc^ihant  which  lies 
within  the  limits  ot  the  Legal  Tender  claim, 
it  being  the  contmtlon  of  plaintiff  that  the 
Yarwoods  are  not  entitled  to  any  portion 
thereof.  The  defraidanta  Yarwood  have  ap- 
pealed because  of  the  refusal  ot  the  court 
to  find  and  decree  that  their  title  shall  be 
quieted  to  a  half  Interest  in  the  L^l  Ten- 
der dalm,  and  also  to  one-half  of  four-tev- 
enths  of  the  El^hant  claim,  purchased  by 
th^  eo-taiant.  The  plalntiffd  appeal  is 
prosecuted  wholly  on  the  Judgment  and 
the  facts  as  found  by  both  the  court  and 
Jury.  No  otc^tions  to  the  findings  are  urg- 
ed by  the  plaintiff,  but  it  Is  Insisted  that  they 
do  not  support  that  part  of  the  Jpdgmrait 
which  decrees  that  the  Yarwoods  are  entitled 
to  twOHBevenths  of  the  Elephant  lode  lying 
beneath  the  surface  of  the  Legal  Tender 
ctalm.  By  the  issues  submitted  to  the  Jury 
tb^  were  called  upon  to  determine  by  their' 
verdict  whether  the  vebi  upon  which  de- 
f  aidants  had  beoi  operating  wlthtai  the  lim- 
its of  the  Legal  Tender  has  Its  apex  within 
the  limits  of  the  Elephant  Hie  vwdict  de- 
termined that  the  apec  is  within  the  Ele- 
phant claim.  It  is  well  setUed  ttiat  the 
holder  ot  a  valid  mining  locati<m  within 
which  a  vein  or  lode  apexes  is  the  owner  ot 
the  whole  of  the  vein,  and  he  has  tiie  right 
to  follow  Its  dips  and  anglM  for  the  purpose 
ot  mining  when  it  dips,  under  and  leads 
without  the  side  lines  of  his  claim  as  mark- 
ed and  located  up«i  the*snrflftce.  As  a  legal 
pnqmsltiMi,  tt  Is  unnecessary  to  farther  dis- 
cuss this  question,  since  It  is  not  controvert- 
ed by  ttie  parties  here.  If,  then,  the  plain- 
tiff is  the  oyrnee  of  the  cUtlm  where  the 
Bl^hant  lode  apexes.  It  is  also  the  owner 
of  that  portion  of  the  vi^  which  lies  within 
the  limits  of  the  Legal  Toider,  and  Is  en- 
titled to  the  possession  thmof,  unlras  thers 
be  some  equitable  reason  In  favor  at  the 
Yarwoods  why  plaintiff  Is  not  entitled  to  the 
whole  of  it  as  agabiat  them.  From  the 
statemoit  heretofjcnre  made  It  will  be  remem- 
bered that  the  Yarwoods,  together  with  their 
co-tenants,  had  for  some  years  been  mining 
ttom.  this  vein  within  the  llmlta  at  the  Le- 
gal Tender  claim.  While  the  Elqihant  loca- 
tion was  older  than  that  of  the  Legal  Ten- 
der  in  point  of  time,  yet  It  appears  that 
much  more  work  bad  been  done  In  th*  way 
of  devdoiring  and  mining  within  the  limits 
of  tbe  latter  than  within  the  former  claim. 
We  think  the  Yarwoods  and  their  co-teiants 
began  and  contlBued  in  good  faith  to  operate 
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upon  the  vein  In  question,  believing  It  to 
belong  to  the  Legal  Tender  claim.  Later  de- 
velopments upon  the  Hephant  claim,  how- 
ever, satisfied  Its  owners  that  the  vein  upon 
which  the  Tarwoods  and  their  co-tenants 
were  operating  was  the  same  vein  that  apeir 
ed  within  the  Elephant,  and  thereupon  such 
claim  was  asserted.  The  co-tenancy  had 
been  operating  for  some  years  with  profitable 
results,  and  when  this  adverse  claim  to  the 
ore  they  were  mining  was  asserted  they 
feared  an  interference  by  way  of  a  suit  de- 
manding an  accounting  or  otherwise.  Bas- 
ed upon  this  (ear  of  Interference,  Obailes 
Thels,  as  president  of  the  Deer  Trail  Com- 
pany, a  co-tenant  and  mining  partner  of  the 
Yarwoods,  purchased  for  his  company  the 
four-sevenths  interest  In  the  Eleptiant,  as 
heretofore  stated.  Concerning  this  purchase 
Mr.  Thels  testified  as  follows:  "Q.  You 
bought  it  in  order  to  secure  them  against 
the  probabilities  of  a  lawsuit?  A.  Yes,  sir. 
It  had  DO  ore  of  any  kind  In  sight— of  any 
kind  that  |  could  find.  *  *  *  At  the  time 
the  purchase  was  made  it  was  made  solely 
for  the  purpose  of  preventing  this  litiga- 
tion. *  *  *  Q.  And  it  was  for  the  purpose 
of  protecting  your  LegaJ  Tender  interest  thht 
you  made  that  investment  In  the  Elephant? 
A.  Yes,  sir.  •  •  *  Q.  Well,  you  made  the 
lavestift^nt  vrith  the  expectation  of  turning 
It  /MTCf  to  your  company?  A.  Yes,  sir.  Q. 
And  l^tr,  the  piui;>ose  of  protecting  the  com- 
pany In  jts  Legal  Tender  Investment?  A. 
Xta,  sir..  Q.  Xbap  was  the  purpose,  too,  for 
which  yon  acquired  the  additional  Interest? 
A.  Yea,  sir.  <i.  The  same  purpose?  Had 
the  same  thing  In  view  that  you  had  in  view 
when  you  acquired  the  May  Interest?  A. 
Yes,  sir.  Q.  Namely,  to  protect  the  Legal 
Tender  property?  A.  To  protect  our  interest 
in  the  Legal  Tender  property."  It  seems 
clear,  therefore,  that  the  purchase  was  not 
made  primarily  as  an  independent  Invest- 
ment In  the  Elephadt,  but  for  the  sole  pur- 
pose of  protecting  the  operations  of  the  Deer 
Trail  Company  and  the  Yarwoods  within  the 
Legal  Tender  claim  frcrm  being  Interrupted 
by  the  owners  of  the  Klepliant  The  Yar- 
woods contend  that  the  relation  of  co-tenan- 
cy which  existed  between  them  and  the  Deer 
Trail  No.  2  Mining  Company  was  such  that 
any  Interest  In  the  Elephant  claim  purchased 
by  said  company  Inures  to  the  Joint  benefit 
of  the  Yarwoods  and  their  co-tenants  In  the 
Legal  Tender.  Such  is  the  general  rule  in 
relation  to  purchases  made  by  a  tenant  In 
common  when  made  for  the  l>cneflt  and  pro- 
tection of  the  common  propMty.  Mining  Co. 
v.  O'Brien  (Colo.  Sup.)  43  Pac.  1016,  55  Am. 
St  Rep.  118;  Mills  v.  Hart  (Cola  Sup.)  52 
Pac.  680,  65  Am.  St  Rep.  241;  Turner  v. 
Sawyer,  m)  U.  S.  578,  14  Sup.  Ct.  192,  37 
t.  E(V  1180;  Cecil  v.  Clark  (W.  Va.)  30  S. 
E.  216:  Montague  v.  Selb,  106  lU.  49;  Brack- 
en V.  Cooper.  80  111.  221;,  Boyd  v.  Boyd  (111.) 
51  N.  E.  "782,  68  Am.  St  Rep.  169.  Pialntlff 
contends  tha^  ip  legal  contemplation  no  co- 


tenancy existed  here,  because  there  was  do 
valid  mineral  claim  to  which  a  co-tenancy 
could  attach;  that  the  vein  upon  which  the 
Yarwoods  and  their  co-tenants  were  working 
belonged  to  the  Elephant,  and  they  were 
therefore  simply  joint  trespassers.   It  is  urg- 
ed that  the  purchase  of  the  interest  In  the 
Elephant  was  that  of  a  distinct  and  Inde- 
pendent property,  wtilch  bore  no  relatliM)  to 
any  common  property  to  which  the  so-called 
co-tenants  had  any  lawful  claim.   It  la  as- 
serted that  no  discovery  of  mineral  wai 
made  within  the  Legal  Tender  at  the  time 
the  location  thereof  was  made.   It  appean 
£rom  the  evidence,  however,  that  TaloaUe 
mineral  was  at  some  time  discovered  within 
the  Legal  Tender,  and  the  location  be  ins 
properly  marked  and  location  notices  beiaf 
posted  and  recorded,  the  claim  became,  u 
between  the  Yarwoods  and  their  co-owners, 
a  valid  location.    As  between  themselvea' 
and  the  government,  they  had  title    ->  the 
pro[>erty,  and  were  entitled  to  hold  It  untU 
some  one  other  than  the  government  conid 
show  a  better  or  paramount  title.   In  tbe 
absence  of  intervening  rights,  tbe  fact  that 
mineral  Is  not  discovered  on  a  claim  until 
after  the  notice  of  location  Is  posted  and  tbe 
boundary  marked  is  Immaterial,  and,  where 
the  discovery  Is  the  result  of  work  Bul»e> 
quently  done  by  the  locator,  his  possessoiT 
rights  under  his  location  are  complete  from 
the  date  of  such  discovery.   Kevada  Sierra 
OU  Co,  V.  Home  Oil  Co.  (C.  C.)  98  Fed.  673; 
Erwtn  Y.  Perego,  35  C.  C.  A.  482.  83  Fed. 
608;  Jupiter  Mln.  Co.  v.  Bodle  Consol.  Mln. 
Co.  (C.  C.)  11  Fed.  666;   1.  .Undl.  Mines.  I 
335,  and  cases  cited.   It  follows'  that-  tbe 
Yarwoods  and  thdjr  co-owners  had  perfected 
a  valid  mining  lo<mtlon,  which  was  good  -as 
between  themselve*  and  the  government  na- 
less  a  third  person'  could  show  a  superior 
title.   It  was  for  the  purpose  of  controlling 
.such  superior  title  in  the  Interest  of  tbeir 
cominon  property  that  the  purchase  of  tbe 
Interest  in  tbe  Elefihant  was  mad&  Tbe 
comnion  title  was  afisailed.   It  was  believ- 
ed that  another  bad  a  better  title,  and  one 
of  the -holders  of  the  ctommon  title  purchased 
an  outstanding  Intere^^  in  such  superior  ti- 
tle.  Under  such  circilmstances  tfe  believe 
there  was  a  tangible  Substance  to  which  a 
co-tenancy  would  attach,  and  that  the  par* 
ties  sustained  to  each  other  the  rdation  of 
co-tenants.   A  co-tenant  will  not  be  permit- 
ted to  question  tbe  c(Mfnmon  title  npon  a 
contest  between   him  and  .  his  co-tenants. 
Bomhelmer  t.  Baldwin,  42  Cal.  27;  Oln^ 
V.  Sawyer,  54  Cal,  879;  Freem.  Co-Ten.  <2d 
Ed.)  fi  152.   When  the  "Deer  ttalTTItTrtag 
Company  No.  2  purchased  an  Interest  in  tbe 
Elephant  claim.  It  was  not  in.  a  position  to 
question  tbe  common  title  to  the  Legal  Ten- 
der, and,  since  the  plaintiff  company  Is  tbe 
successor  as  grantee  of  the  Interest  bo  pur- 
chased. It  Is  not  in  position  to  assail  the 
common  title  as  a  basis  for  establisbing  its 
own  rlght.of  recovery.  It  must  recover  up- 
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on.  the  strength  of  Its  own  tlU^  And  we 
tlierefore  ttabik  It  Is  estopped  to  claim  that 
there  was  no  -raUd  location  made  on  ttae  Le- 
gal Tendv  claim. 

FlalDtlff  urges  that  It  is  not  boond  1^  the 
knowledge  which  some  of  its  tucwp(wat(»s 
may  have  bad  as  to  the  rigbts  of  the  Yar* 
woods  in  the  SU^haiiL  Hie  trial  coorl^ 
bowers,  made  the  following  record:  "That 
the  Cedar  Canyon  GonsoUdated  Mining  Com- 
pany in  this  action  bad  notice  of  the  eo-tm- 
ancy  existing  betweoi  the  Xarwoods  and 
tbe  Dew  Trail  No.  2  Mining  Company,  and 
mcceeded  to  ttae  interests  of  the  Deer  Trail 
No.  2  Mining  Company  in  and  to  the  Ele- 
ptaant  daim  with  full  knowledge  of  said  co- 
tenancy and  of  tbe  rigbts  of  the  Xarwoods 
tbereunder.**  Haintiff  did  not  except  to  the 
abore^  and  It  nmst  be  bdd  tiiat  it  bad  full 
notice  of  tbe  rights  of  the  Xarwoods. 

It  Is  fortbec  nrged  by  plaintiff  that,  even 
If  a  co-tenancy  did  exls^  the  Xarwoods  hare 
lost  thebr  right  to  partldbpate  in  the  porchase 
by  faUnre  to  offer  to  contribute  tbeir  i»ro- 
portion  of  tbe  purchase  price  within  a  rea- 
scmable  time.  Tbe  fon^seventbs  Interest  in 
tbe  Hepbant  was  acquired  at  dlfferoit  times, 
and  from  different  people,  but  was  all  ac- 
quired while  tbe  porcbasing  company  and 
tbe  Xarwoods  were  Jointly  working  tbe  de- 
poBtts  within  tbe  Legal  Tender  daim.  When 
Mr.  TbeiSk  the  president  of  tbe  purchasing 
con^any,  adTised  W.  J.  Xarwood  of  tbe  pmv 
chase  of  Cie  first  one-fourth  interest,  Xar- 
wood said  to  him  that  at  tbe  price  paid  he 
**wonld  like  to  be  in  it"  Pending  this  time 
and  tbe  time  the  other  pnrcfaases  w^  made, 
Xarwood  was  working  at  tbe  mine  and  tbe 
piarties  cotttinued  to  share  the  profits  of 
their  Joint  enterprise.  After  the  other  pur- 
chases had  been  made,  and  when  Xarwood 
was  In  tbe  office  of  Theis  in  Spokane,  be 
was  Informed  of  tbe  other  purchases,  this 
being  the  first  time  the  Xarwoods  bad  known 
of  tbe  other  pnrcbaseSw  Xarwood  ihea  claim* 
ed  that  tbe  Xarwoods  were  entitled  to  a 
share  in  tbe  Interest  purchased.  Not  until 
tbat  time  bad  the  Xarwoods  learned  that 
it  was  tbe  intentim  of  tbe  parcbasing  co- 
tenant  to  assert  an  excloslTe  right  to  the 
Interest  porchased.  There  was  some  testi- 
mony to  the  effect  tiiat  there  were  Joint 
funds  on  hand,  which  It  was  supposed  would 
be  api^led  to  tbe  purchase  of  the  first  one- 
fourth  Interest,  of  which  purchase  the  Xar- 
woods had  learned;  but,  however  that  may 
have  been,  no  request  or  demand  was  ever 
made  by  the  co-tenant  of  tbe  Xarwoods  that 
they  should  contribute  to  the  purchase  price, 
and  they  bad  never  refused  to  contribute. 
*'But  before  a  co-tenant  will  be  considered 
to  have  forfeited  his  right  to  participation 
1^  bis  delay,  It  must  appear  that  he  bad 
notice  not  only  of  the  purchase  of  tbe  out- 
standing title  by  his  co-tenant  but  also  of 
tbe  CTciusive  claim  set  up  by  the  latter.  He 
may  reasonably  iHresume  that  the  porchase 
was  made  in  support  o<  tbe  fiommon  title. 
07P.-4S 


and  may  act  upon  that  presumption,  con- 
sidering ,tbe  outlay  simp^  as  a  Joint  cha^ 
to  be  settled  and  accounted  for  as  any  other 
necessary  expense  incwred  in  protecUiq;  the 
Joint  estate.  The  burden  Is  upon  the  pur- 
chasing tenant  to  show  that  bis  co-tenant 
had  notice  of  the  purchase  and  of  tlie  ex- 
dosive  claim  set  up  by  talm."  17  Am.  ft 
Eng.  £uc  Law  <2d  Ed.)  pp.  679^  68a  "We 
concede  tbe  correctness  of  the  doctrine  an- 
nounced In  ManderlUe  t.  Solom<m,  89  Cal. 
183,  and  the  cases  tberdn  cited,  that  "when 
one  toiant  tn  common  porcbases  an  ovt- 
standing  title  for  the  benefit  ct  his  co-ten- 
ants, the  latter  must  within  a  reasonable 
tlme^  contribute  m  offer  to  contrUmte  tbdr 
proportion  of  tbe  purchase  money.  Bat  tiiat 
prbiclple  applies  to  cases  only  whwe  tbe 
purchasing  co-tenant  wishes  to  be  paid,  and 
conducts  hlmsdf  accordingly,"  BoSlcowltz 
T.  Davis,  12  Not.  446.  408,  468.  "A  tenant 
In  cfHumon  holds  a  several  Interest  in  the 
lands,  iMUcb  is  so  far  Identical  with  his  co- 
tenants'  interest  that  in  sU  matters  afftet* 
ing  the  estate,  he  will  he  regarded  as  act- 
ing for  thm  as  well  as  hlmsdf.  He  can- 
not, therefore,. purchase  an  outstanding  ad- 
verse title,  and  set  it  iq)  against  his  co-ten- 
ants, .if  they  are  willing  to  rdmburse  him 
pro  rata  for  Uie  moa^  by  him  so  Expended. 
Be  will  be  regarded  as  holding  the  title  he 
thus  acqvlres  in  trust  for  his  co-tenants  un- 
til the  iHresampti<Hi  Is  rqielled  by  their  re- 
fusal to  contribute  In  payment  ot  bis  out- 
lays." Weare  v.  Van  Meter,  20  Am.  Rep. 
616,  617.  Upon  titOs  subject  of  willingness 
and  readiness  to  obntribnte  tha  court  found 
as  follows:  "That  the  defendants.. Xsrwood 
have  at  all  times  since  receiving  knowledge 
of  tbe  purchase  tbe  Deer  Trail  No.  2  Min- 
ing Company  ot  said  four-sevenths  Interest 
In  the  El^hant  claim  been  willing,  and  now 
are  willing  and  ready,  to  contribute  thdr 
■proportion,  namely,  one^balf  of  the  expense 
And  cost  of  the  porchase  price  of  said  four- 
sevenths  interest,  but  that  tbe  said  Deer 
Trail  Ko.  2  Mining  Compai^  have  heretofore 
and  now  refuse  to  permit  said  defendants 
Xarwood  to  particulate  In  tbe  benefits  aris- 
ing from  the  purchase  •  of  said  four-serenths 
Intwest"  In  view  of  ttae  above  finding,  and 
of  tbe  evidence  as  discussed  above,  we  think 
the  Xarwoods  did  not  waive  their  right  to 
avail  ^hemsdves  of  the  baieflt  of  tiie  Ele- 
phant purchase.  Upon  payment  of  <me-half 
of  the  purchase  price  and  l^al  Interest  there- 
on, elthw  by'  an  accounting  between  ttiem- 
sdves  and  their  co-tenants  or  otherwise, 
they  are  entitled  to  one-half  of  the  Interest 
purchasedtT-that  Is  to  say,  <ne^half  of  foms 
sevenths,  or  two-sevenths,  of  the  entire  Ele- 
phant lod^  whether  lying  within'  the  limits 
of  the  Legal  Tendw  ot  of  the  SHephant,— ■ 
and,  upon  sndi  payment  bdng  made,  their 
title  th^eto  shall  be  quieted.  It  most  be 
taken  as  settled  by  tbe  verdict  of  the  Jury 
that  the  particular  Teln  of  ore  upon  which 
^e  co-tenants  liad  been  opwatlng  wKbin  the 
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limits  of  the  Lc^l  Tmdee  is  a  part  of  the 
Qei^nt  lod&  That  vein  of  ore  Is  the  one 
real  subject  of  controversy  In  this  action, 
the  porpme  of  the  actloD  under  the  various 
Issues  being  to  estaUlab  the  reqwctlve  rights 
of  the  parties  therein. 

The  defendants  Yarwood  ask  that  their 
title  may  be  quieted  to  a  one-haU  interest 
in  the  Legal  Tender  claim,  but,  as  we  con- 
ceive the  issues,  this  action  In  no  way  as- 
sails the  Legal  Tender  claim,  except  in  so 
far  as  the  Ele[riiaDt  lode,  which  lies  therein, 
is  concerned.  If  other  ore  deposits  have 
been  dlscoro-ed  or  exist  within  the  limits 
of  the  Legal  Tender,  the  right  of  the  Legal 
Tendw  holders  tber^n  Is  not  here  in  issue. 
There  Is,  therefore,  no  occasion  for  any  de- 
cree upon  that  subject.  The  decree  should 
therefore  be  confined  to  the  quieting  of  the 
title  and  to  the  establishment  of  the  reepec- 
tlre  rights  of  possession  In  and  to  the  entire 
Elephant  lode,  the  respective  Interests  being 
flve-seventhfl  to  tiie  plaintiff  company  and 
two^evenths  to  the  defendants  Yarwood. 

The  cause  Is  remanded,  with  instructions 
to  the  trial  court  to  modify  the  decree  In 
accordance  with  this  opinion. 

RBAVIS,  0.  J.,  and  FULLEBTOX,  WPITE, 
DUNBAB,  MOUNT,  and  ANDERS.  JJ^  con- 
cur. 

(186  Csl.  «X) 

PEOPLE  V.  ZEIGLER.    (Or.  788.) 
(Supreme  Court  of  California.   Feb.  6,  1902.) 

OBUIINAIi  liAW— DtSCHAROB  OF  JURORr-BB- 
OINMINQ  TRIAL  ANEW. 
Under  Pen.  Code,  |  1123,  providlne  that, 
if  a  juror  becomes  ill  aiid  is  discharged,  a  new 
Juror  mar  be  sworn,  aod  the  trial  begin  anew, 
where  a  juror  la  dischareed  because  of  lllneas, 
during  the  impaDeting  of  the  jury,  defendant, 
having  employed  some  of  his  peremptory  chal- 
len^,  is  entitled  to  all  the  peremptory  chal- 
lenges that  he  had  iu  the  first  instance. 

Beatty,  O.  J.,  and  Oarontte  and  Van  Dyket 
JJm  dissmtlng. 

In  banc.  Appeal  from  superior  court,  San- 
ta Cruz  county;  Lucas  F.  Smith,  Judge. 

Amos  K.  Zelgler  was  convicted  of  murder, 
and  be  appeals.  Reversed. 

John  H,  Leonard,  for  appellant.  Tirey  L. 
Fwd,  Atty.  Qea.,  and  A.  A.  Hoore,  Jr.,  Dep. 
Atty.  Gen.,  for  Ihe  Peoirte. 

TEMPLE,  J.  The  defendant,  having  been 
convicted  of  murder  In  the  first  degree,  and 
sentenced  to  Imprisonment  for  life,  has  ap- 
pealed from  the  judgmrat,  and  from  an  order 
refusing  a  new  trial. 

Api>ellant's  principal  point,  and  the  only 
one  which  I  find  It  necessary  to  consider, 
arises  upon  an  exception  taken  wblle  Impanel- 
ing the  jury.  On  the  commencement  of  the 
trial  twelve  jurors  were  called  and  sworn  to 
answer  questions.  Of  these,  three  were  final- 
ly sworn  to  try  the  case.  This  consumed  the 
first  day  of  the  trial,  and  defendant  had  then 
used  six  of  bis  pwemptory  challenges.  On 


convening  court  on  the  following  day,  tlie 
court  excused  one  of  the  jurors  who  had 
been  accepted  and  sworn  to  try  the  case,  on 
account  of  sickness.  Upon  this  matter  tlie 
bill  of  exceptions  recites:  '^e  defendaot 
at  that  time  duly  excited  to  tiie  excusing 
of  said  juror,  and  moved  that  the  rest  of  tbe 
jurors  be  reused,  and  the  Impaneling  of  tbe 
jury  be  ccoumenced  anew."  After  some  col- 
loquy between  the  court  and  comisd,  tbe 
court  denied  tbe  request,  and  the  defendant 
excepted.  Then,  to  make  the  matter  certain, 
counsel  again  demanded  that  the  trial  should 
begin  anew,  and  that  the  jurors  sworn  be 
discharged.  The  court  again  denied  tbe  mo- 
tion, and  exception  was  taken.  The  court 
proceeded  to  complete  the  jury,  retaining  tbe 
two  already  sworn,  who  were  not,  however, 
resworn,  nor  was  defendant  allowed  more 
than  bts  fourteen  remaining  peremptory  dul- 
lenges.  These  remaining  challenges  were  ex- 
hausted when  the  eleventh  juror  was  accept' 
ed  and  sworn.  Another  juror  was  then  call- 
ed and  examined  and  passed  as  to  challeoges 
for  cause,  and  was  then  challenged  peronp- 
torlly  by  defendant.  Tbe  court  denied  the 
challenge  on  the  ground  that  defendant  bad 
used  all  his  peremptory  challenges,  and  tbe 
juror  was  sworn,  and  as  a  jurur  participated 
In  the  trial.  Defendant  had  made  use  of  but 
fourteen  peremptory  challenges  since  tbe  sick 
Juror  was  excused.  Had  the  trial  been  begun 
anew,  as  directed  by  section  1123,  Pen.  Code 
(if  that  section  Is  applicable),  defendant 
would  have  been  entitied  to  six  more  chal- 
lenges. That  he  was  denied  this  right  Is  tbe 
grievance  presented  by  this  appeal. 

Hie  point  was  dedded  by  this  court  in  Peo- 
ple V.  Stewart  M  Cal.  fiO,  28  Pac.  112,  and 
that  decision  was  affirmed  In  Pe(^le  v.  Wong 
Ark,  96  OaL  128,  SO  Pac  1116.  These  de- 
cisions have  never  been  overruled,  altboDgb 
the  first  case  is  not  supported  by  the  au- 
thority cited.  The  question  Is  whether  the 
trial  had  commenced  when  tbe  juror  was  ex- 
cused. True,  the  chapter  in  which  tbe  wc^ 
tion  is  found  is  beaded  as  stated  In  that 
opinion,  but  the  very  first  section  commences 
witii  the  phrase,  "The  jury  having  been  im- 
paneled and  sworn  the  trial  must  proceed 
in  the  following  order,  unless  otiienvlse  di- 
rected by  the  court,"  and  the  entire  chapttf 
relates  to  procedure  after  that  time,  unless 
section  1123  constitutes  the  Mie  exceptloo. 
For  this  reason,  tbe  courts  of  North  DalcoU 
in  State  v.  Hasledahl,  2  N.  D.  521.  52  N.  W. 
315,  16  L.  R.  A.  150,  refused  to  follow  it  al- 
thou^  their  statute  was  the  same  as  ours. 

The  course  pursued  in  People  v.  Stewart 
was,  in  effect  the  common-law  practice, 
where  a  juror  was  excused  after  tbe  trial 
bad  commenced.  That  practice  was  to  dis- 
charge the  remaining  Juror,  but  to  Immedi- 
ately recall  those  who  bad  been  accepted  and 
sworn.  The  effect  of  this  otherwise  uselfM 
formality  was  to  restore  the  defendant  blH 
entire  number  of  peremptory  cballengee,  and 
to  permit  blm  to  challenge  those  alread}  a^ 
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cepted.  Those  Anally  uxepteA  were,  of 
course,  reswwn.  Ckmcedlng  that  tlie  court 
rightly  hdd  that  the  trial  had  then  commei- 
ced,  tbe  practice  reoommmded  was  dearly 
right.  Tlkla,  being  the  common-law  method 
of  beglzinlng  the  trial  anew,  was,  I  doubt  not, 
what  was  taitoided. 

As  to  the  main  gaestlon.  whatever  y/e 
would  feel  indlned  to  jMdd  If  the  question  was 
now  presented  for  the  first  time,  the  rule 
haTine  bem  so  well  estabtisfaed,  I  ttilnk  it 
should  n6t  now  be  changed. 

Independently  of  the  question  ot  the  con- 
struction of  the  statste,  the  condnslon  is  not 
wittkont  suppwt  In  reason  and  Justice.  The 
Dakota  court  states  that  the  defendant  bad 
used  no  peremptory  challenge  on  the  Juror 
exenaed.  and  therefore  had  lost  nothing  by  the 
acti<m  of  the  court  But  this  is  an  imper- 
fect  conslderatioii  of  the  facts.  In  the  selec- 
tion of  the  three  Jurors  In  this  case,  the  de- 
fendant used  six  challenges,— an  average  of 
two  to  each  Juror  finally  sworn;  that  Is,  only 
one-third  of  those  fibo  passed  the  examina- 
tion on  Totr  dire  and  the  peremptory  chal- 
lenges of  the  people  were  acceptaUe  to  the 
defendant  For  each  person  excused  another 
most  be  sdeeted  by  the  same  process,  and 
la  this  case  the  defendant  was  compelled  to 
so  select  ten  Jurors  wltb  his  fourteen  per- 
emptory challenges  instead  of  nine  Jurors. 
And  la  the  process  of  iaapaneHi^  a  fmy  Hiere 
might  be  occasion  to  excuse  othars,  and  the 
d^endant  might  be  called '  upon  to  select 
twenty  Jurors,  or  even  more,  and  upon  a 
different  rule  would  still  have  but  twenty 
challenges.  The  rule  under  dlscnssior  is,  in 
fact  tbat  a  defendant  should  have  twenty 
peremptory  (Aallenges  In  the  selectl<m  of 
twelve  comijetent  Jurors,  and  should  not  be 
ccnnpdied  to  select  a  greater  Amber.  bSTlng 
only  twenty  peremptory  challenges.  The  ra^ 
tags  !n  different  states  upon  the  ptrtnt  are  not 
mlforni.  The  general  rule,  bowever,  Is  that 
the  excusing  of  a  Juror  before  the  Jury  is 
completed  is  but  an  inddoit  the  possibility 
<tf  which  was  contemplated  by  the  legislature 
.  In  determlDing  the  number  of  peremptory 
challenges  allowed.  I  thhdc  We  should  now 
adhere  to  one  established  role. 

The  Judgment  and  order  are  reversed,  and 
the  cause  remanded  for  a  new  trial. 

We  concur:  McPABLAKDt  J.;  BBN- 
8HAW.  J.;  HARRISON.  3. 

OAROUTTE.  J.  (dissenting).  I  am-  com- 
pelled to  dlss^t  from  the  cmudusion  declared 
hi  this  case.  It  may  be  conceded  support 
for  It  is  fonnd  In  Pei^le  v.  Stewart,  64  Cal. 
eo.  28  Pac.  112,  which  was  afterwards  fol- 
lowed m  People  v:  Vfoag  Ark.  96  Cal.  126, 
80  Pac.  1116,  without  farther  consideration 
of  the  question.  But  the  deelsloi  In  the 
Stewart  Case,  upon  careful  examination,  I 
conclude  Is  whcMy  uhsatisfactm^;  as  con- 
taining a  sound  exposition  of  the  law,  and 
Uionld  not  be  longer  followed.  That  decision 


hOs  been  carefully  reviewed  In  State  v.  Ha- 
zledahl,  2  K.  D.  621,  62  N.  W.  315.  IG  L.  B. 
A.  IBfi,  and  the  reasoning  found  there  point- 
ing out  its  unsoundness  aj^pears  to  be  con- 
clusive. 

The  decision  in  the  Stewart  Case  Is  incon- 
sistent upon  its  face,  for  it  declares  that  the 
defendant  was  entitled  to  twenty  additional 
peremptory  challenges,  because,  after  the 
sick  Juror  was  excused,  the  trial,  in  the  lan- 
guage ftf  the  statute,  must  "begin  anew"; 
and  it  is  then  said,  the  trial  beginning  anew, 
the  defendant  necessarUy  Is  entitied  to  twen- 
ty dialloiges.  The  court  also  declared  that 
the  impandment  of  the  Jury  was  part  of  the 
"tilaL"  Yet  ta  that  case  It  Is  apparent  that 
the  trial  did  not  "begin  anew"  in  the  SMise 
that  the  Impanelmrat  <^  the  Jury  was  part 
of  the  trial,  for  the  eleven  Jurors  already  In 
the  box  were  still  retained  there.  It  is  plain 
that  the  section  of  the  Penal  Code  (section 
1128)  here  involved  refers  to  a  "trial"  In  a 
Ihnlted  sense  of  the  word;  that  is,  the  pro- 
cedure after  the  Impanetment  of  the  Jury. 
In  the  Stew^art  Case  there  appears  to  have 
be«i  twelve  Jurors  selected  upA  sworn  at  the 
time  the  Juror  vras  excused  tor  sickness. 
The  defendant  at  that  time  had  already  ex- 
ercised nineteen  peremptory  chall«iges,  and 
by  the  dedslon  it  was  held  that  he  was  en- 
titied to  twenty  more,  or  thlr^-nlne  in  alL 
In  the  case  at  bar,  the  defendant  having  ex- 
ercised six  peremptory  challenges  when  the 
Juror  was  excused.  It  Is  now  held  he.  Is  en- 
titied to  exercise  twenty  more,  making  twen- 
ty-six in  all.  These  fftcts  alone  seem  to 
stamp  the  conclusion  of  the  court  as  un- 
sound, for  thwe  Is  no  law  in  this  stste  which 
allows  a  defendant  mwe  than  twenty  per- 
emptory challenges  In  any  case.  It  may  be 
farther  suggested  that  ihe  conclusifui  follow- 
ing from  these  views  tends  to  a  prompt  ad- 
mtnlBtratl(»i  of  Justice. 

We  concur:   BBATTY.C.  J.;  VAN  DYKB, 

J. 


(UB  oki.  m) 

SC!HAEZLEIN  «t  al.  v.  CABANISS,  Judgft. 

'  (S.  F.  2,761.) 
(Snpreme  Coor:  of  Califoroia.    Feb.  7.  1902.) 

CONSTITDTIONAL  LAW— MASTER  AND  BEnV- 
ANT— LEGISLATIVE  DBLEOATION  OF  AU- 
THORITY—POLICE REGULATION. 

Act  Feb.  6.  1S89,  pFovrdes  that  where  any 
Process  or  work  Is  carried  on  in  any  factory  in 
which  dost  or  iojatlous  gases  are  generated  or 
produced,  whidi.are  liable  to  be  inhaled  by  per- 
sons emLih>yed  thereiu,  and  it  appears  to  the 
commtsBioner  that  snch  inhalation  could  he  pre- 
vented by  the  a«e  of  some  mechanical  conMv- 
ance,  be  shall  order  the  same  to  be  provided 
and  used,  and  makiog  it  a  misdemeanor  to  vio- 
late the  provisions  of  the  act,  is  unconstitution- 
al, as  making  the  jadgnient  of  the  commission- 
er concluuive,  and  authorising  him,  not  to  en- 
force the  law  of  the  legislature,  but  to  make 
^  law  himself. 

In  banc.  Cwtlorari  by  Rob^  Schaeslein 
and  Qtbers  against  Cie<ffge  H.  Cabaolss,  Judge 

Digitized  by  Google 


756  ^  PAOIFXO 

of  tb9  police  court  oC  tbe  clt7  and  county  ot 
Ban  Francisco,  to  rerlev  a  Judgment  of  the 
latter  court  conTlctlng  tbe  relaXar  ot  misde- 
meanor. Judgmmt  reversed. 

Otto  Turn  Suden,  for  petitioners.  F.  V. 
Meyers,  tot  respimdent 

PSJB  CURIAM.  This  Is  certiorari  to  the 
police  court  oC  the  iAty  and  county  of  San 
Ii^ranclsco.  Petltl<Hiw  was  charged  with  vio- 
lating the  provisions  of  **«a  act  to  provide 
for  the  KHTOper  sanitary  condltltm  of  tecto- 
rles,"  etc.,  approved  February  e,  1S8&.  "Sb&t 
act  declares  as  follows:  "If  In  any  factory 
or  worfcsbc^  any  process  or  work  Is  carried 
on  by  which  dUisI;  filaments  or  Injurious  gases 
are  generated  or  produced  that  are  llaUe  to 
be  inhaled  by  the  persons  ranployed  therein, 
and  It  appears  to  the  commissioner  of  the 
bureau  of  labor  statistics  that  such  Inhalar 
tion  could,  to  a  great  extent,  he  prevotted 
by  the  use  of  some  mechanical  cmitrlVEnce, 
he  diall  direct  that  such  ctmtrlvanoe  shall 
be  iirovlded,  and  within  a  reaamable  time  It 
shall  be  so  pnnlded  and  nsed."  Section  6 
of  the  act  makes  It  ft  misdemeanor  for  any 
pencm  to  violate  any  of  the  provMrais  of  ttie 
act  St  1888,  p.  8.  Petltltmer  was  convlct- 
M  of  having  unlawful^  refused  and  neg^ 
lected,  after  notice  to  j^iovlde  and  use  a 
suction  exhauster  with  prop»ly  attached 
pipest  hoods,  eto.,  In  a  metal  polishing  stuq^ 
Trithfn  4  rouonaUe  time  after  having  bear 
directed  so  to  do. 

The  ultimate  Question  presented  for  coa- 
slderatlon  tmdor  this  writ  Is  that  of  the  om- 
stttoUonallty  of  the  act  above  quoted.  That 
the  leglBlature  may  not  delegate  Its  lawmak- 
ing functions,  exerting  to  such  agents  and 
mandatories  as  are  recognised  by  the  con- 
stitution. Is,  of  course  beyond  controversy. 
Equally  we  think  beyrad  controversy,  how- 
ever. Is  tbe  right  of  the  state,  In  the  exer- 
cise of  its  police  power,  to  pass  reasonable 
laws  for  tbe  protection  ot  the  health  of  em- 
ployes In  given  vocations,  and  to  make  the 
vlolaUwi  ot  those  laws  penal  offenses.  The 
Umlt  to  which  the  state  may  go  In  tills  di- 
rection Is  not  as  yet  welt  dt^ed,  but  the 
ailment  that  any  sudi  legislation  Is  an  In- 
terference vrith  tbe  rl^  of  property— the 
free  right  of  contract  between  employer  and 
eiiu>loy6~has  been  dli^Msed  of  and  settled 
by  the  courts  In  numerous  declslonsi  Thus 
says  the  sujveme  court  of  the  United  Stetes 
m  Holden  V.  Hardy,  lOD  U.  S.  366»  18  Sup. 
Ct  383,  42  L.  Ed.  780:  "The  legislature  has 
also  rerognlzed  the  fact,  which  experience  of 
legislators  In  many  states  has  craroborated, 
that  the  proprietors  of  these  estahllflbmaits 
and  thdr  i^tatlves  do  not  stand  upon  an 
equality,  and  that  their  interests  are,  to  a 
certain  extmt,  conflicting.  The  tonaer  nat- 
urally desire  to  obtain  as  much  labor  as  pos- 
sible from  their  employes,  while  the  Iatt«r 
are  often  Induced  by  the  fear  of  discharge 
to  conform  to  regulations  which  their  Judg- 
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moit  fairly  exercised,  would  pronoooce  to 
be  detrimental  to  tJ^eAt  health  or  strength. 
In  other  wMds,  the  proprietws  lay  down 
the  rules,  and  the  laborers  are  practically  con- 
strained to  ob^  them.  In  such  a  case  sett- 
Intereet  Is  of^  an  unsafe  guide,  and  tbe 
legislature  may  property  interpose  its  authw^ 
Ity."  So  we  hiave  ap<»  tiie  statute  bo(*8 
numerous  requlrenmits  looking  to  tbe  safety, 
and  even  the  wdfar^  of  'emvloj6»  in  different 
vocations.  Proteetkai  against  the  Indmoi- 
cy  ot  tile  weather  tor  motormen,  hand  raUs 
to  stairs,  Inclosing  hoist  shafts,  antiHnatlc 
doors  to  elevatcns,  autnnatic  shifters  tot 
throwing  off  belts  and  pulleys.  Are  escapes 
on  buildings,  water  sui^les  In  tenement 
houses,  are  examples  of  this  dass  and  kind 
of  legislation,  which  have  been  pronotniced 
valid  by  the  cowts.  In  Peivle  v.  Smith,  108 
Mich.  627,  66  N.  W.  882,  82  L.  B.  A.  8BS.  62 
Am.  St  Rep.  715,  It  Is  weU  said:  "The 
trouble  with  these  cases  arises  over  the  In- 
ability of  tiie  courts  to  fix  a  r^ld  rule  hy 
whl<di  the  validity  ot  audi  laws  may  be  test- 
ed. Eadi  law  ot  the  kind  invidves  the  ques- 
tions: (1)  Is  there  a  threatened  danger?  {'i) 
Does  the  rcgulatitm  Invade  a  ctmstitotHnial 
light?  (8)  Is  the  r^rnl&ttMi  teaaonatOe?"  It 
Is  no  longw  In  dispute  that  th^se  laws  may 
be  and  are  upheld  as  i»t^>er  exovise  of  the 
police  powers  wh»  they  affect  not  the  health 
of  tbe  commnnlty  generally,  but  the  health 
or  welfare  ot  operatives  emifloirei  In  any  giv- 
en vocation.  The  law  is  not  to  be  condemned 
as  apedal  lei^slation  because  It  does  not  af- 
fect all  the  people,  provided  It  affects  the 
welfttre  of  a  portion  ot  the  oomnmnl^,  or 
of  any  indefinite  number  similarly  situated. 
Thereftne  the  power  of  the  legislature  by 
general  law  to  provide  for  the  proper  sani- 
tation of  factdUes,  foundries,  mills,  and  the 
llke^  does  not  call  toe  discussion.  It  Is  no  bi- 
vaslim  of  the  right  of  the  employer  fredy  to 
contract  with  his  emid<v4  to  provide  by  gen- 
oal  law  that  all  employeni  shall  furnish  a 
xeasuiabty  safe  place  and  reasonably  lAole- 
some  surroundings  for  their  employfis.  The 
difficulty  with  the  present  law,  howevor.  Is 
that  It  does  not  so  i^vlde,  bat  that  it  Is  an 
attempt  to  confer  upon  a  single  person  tiie 
right  ariiltracily  to  determine,  not  <»dy  that 
the  sanitary  etmdltion  ot  a  workshop  or  fac- 
tory is  not  reasonsbly  good,  bat  to  say  irtieth- 
or,  even  If  reasonably  good;  In  his  judgment 
Its  condition  could  be  tanproved  by  the  use 
of  jBUdi  appliances  as  he  may  designate^  and 
tiien.  to  make  a  penal  offense  of  the  fiiilure 
to  install  such  appliances.  "The  very  Idea 
that  one  man  may  he  compelled  to  hold  bis 
Ufe,  or  the  means  of  living,  or  any  material 
right  essential  to  tiie  enj^mait  of  life,  at 
the  mere  will  ot  anolhar,  seems  to  be  In- 
tolerable  in  any  country  where  freedom  pre- 
vails, as  being  the  essence  «f  daveiy  Itwlf." 
Ylek  Wo  V.  Hopktais,  118  U.  S.  366,  6  Sop. 
Ct  1064.  30  L.  Ed.  220.  Under  the  Uw  here 
In  question  It  matters  not  how  unwhidesiHne. 
how  dangerous,  how  unsaniteiy  the  cooditloa 
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ct  any  factory  or  woiftaliop  may  be.  the  pro- 
prietor la  guUty  of  no  offense  until  the  com- 
mlasloner  of  tlie  bureau  of  labor  statlatles  has 
required  him  to  use  appUancea  which  the 
commissioner  hlms^  shall  designate,  and  he 
has  refused  so  to  do.  does  It  matter  If. 
the  condition  of  siidi  a  workshop  be  reason- 
ably  wtafdesome  fw  the  uses  of  the  opera^ 
tiyee.  If  "dust,  fllaments,  or  injurtons  gases" 
are  "liable  to  be  Inhaled"  (and  It  Is  here  the 
mwe  llabUity,  and  not  the  fact,  of  the  inbalOr 
tlOD  which  invites  the  actlcm  ct  the  commlB- 
skmer).  and  1^  In  the  opinl<m  of  the  commit- 
sioner,  such  liability  to  Inhalation  could  «*to 
a  great  extend*  be  prcTented,  he  may  desig- 
nate and  prescribe  the  kind  of  appliance 
which  In  bis  Judgment  is  snitAble  for  sudi 
purpose,  and  It  must  be  employed. 

But  the  Judgment  of  the  commlBskmw  is 
not  only  the  determlnattre  factor  In  the  pnp- 
osltltxi  as  to  whether  or  not  the  cwdltlcm  of 
the  factwy  may  be  Imi^ved  "to  a  great 
extent,"  but  under  this  law  it  is  absolutely 
omclnalTe  and  binding  iqkhi  the  question  ct 
the  appliances  to  be  used; '  and  thus  It  may 
result,  as  to  three  taetortes  similarly  situ- 
ated, which  as  to  sanitation  or  the  danger 
from  Inhalation  are  in  i»ecls^  the  same  con- 
dition, that  the  proiwletOT  of  oae  may  be 
guilty  of  no  otteoBe  because  he  has  not  been 
notified  by  the  commlssionw  to  adopt  any 
appliance  the  prc^vrletor  <^  the  second  may 
be  called  upon  to  put  into  use  some  appli- 
ance at  a  trifling  cost,  while  the  proprietor 
of  the  third  may  bare  Imposed  iqxm  him  an 
expowe  for  apparatus  amonntlng  to  Uion- 
sanda  of  dollars.  In  short,  arMtrarlly,  and 
within  the  dedaration,  not  at  the  legldatur^ 
but  of  the  commissioner,  no  burden  whaterw 
may  be  ImpMed  upon  one  taucltutlon,  while 
the  other.  In  obedience  to  thla  law,  may  be 
subjected  to  a  most  onwvus  and  even  de- 
Btrnctlve  expense.  The  legislature,  as  we 
have  said,  may  require  the  owners  of  fac- 
torles  and  workshops  to  put  tb^  buildings 
In  pnq>er  condition  as  to  sanltatlai,  may  re- 
quire them  to  provide  reasonable  safeguards 
against  danger  t€x  the  operatives,  but  It  may 
not  leave  the  question  as  to  Aether  and 
how  these  things  shall  be  Aoae  or  not  done 
at  Hie  arbitrary  dispositlm  of  any  Individual. 
By  respt^ident  reliance  Is  placed  on  the  case 
of  Taylor  v.  Hughes,  62  Gal.  88.  In  tliat 
case  aectima  6S7  of  the  Penal  Code  was  undv 
review.  It  provides  that  evray  owner  of  a 
dam  or  other  obstruction  in  any  running  wa- 
ter of  thla  state,  who  after  being  ord«ed 
and  notified  by  the  fish  commissioners  to  con- 
struct a  fish  ladder  or  to  repair  a  fish  ladder 
already  constructed  tm  suCh  dam  or  other 
obstruction,  according  to  the  plans  of  tiie 
flsti  commissioners,  falls  to  construct  or  re- 
pair such  fish  ladder  witbln  30  days  after 
such  notice.  Is  guHO*  of  a  misd^eanor.  The 
a^UcatlMi  was  for  a  writ  of  review  In  which 
was  set  forth  the  complaint,  charging  peti- 
tioner Taylor  with  a  violation  of  this  statute, 
tiHl  his  convlQtlon  thereunder,  Tlfe  decision 
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of  this  court,  emiwaced  In  a  ringle  sentence, 
was  to  the  ^ect  that  the  api^lcatlon  did  not 
ivesent  grounds  Ux  the  Issuance  of  the  writ 
The  distinction,  however,  between  that  case 
and  the  case  at  bar  Is  broad.  The  running 
waters  of  the  state  of  California  are  public 
property.  One  who  obstructs  them  otntructs 
them  undw  license  or  permlSBtoi  from  the 
st^tOi  but  only  l^Km  such  conditions  as  to 
th^  use  as  the  state  may  Impose.  It  is 
Oiantore  pmolsstble  for  the  state'  to  impose 
sndi  conditions  upon  that  use  as  It  may  see 
fit  and  In  this  case  the  requirement  was  that 
the  person  so  obstructing  the  water  should 
build  an  appliance  to  permit  the  free  run- 
ning of  the  fish  up  the  stream.  Mere  was 
no  Inttfference  \rlth  private  property;  here 
was  merely  a  condition  Imposed  by  the  state 
upon  a  private  Individual  as  to  his  use  ot 
property,  the  titie  to  whldi,  and  the  right 
of  flsh^  In  which,  remained  In  the  public. 
The  same  broad  diatlnction  exlsta  between 
tiie  case  at  bar  and  that  ot  Health  Dqwrt^ 
ment  of  01^  of  New  Tork  v.  Bector,  eta, 
of  Trinity  Chun^  145  N.  T.  82,  89  N.  B. 
883.  45  Am.  8t  Bep.  670,  also  relied  upon 
by  reqnndoit  In  the  latter  case,  section 
668  of  the  consolldatlcai  act  of  the  city  of 
New  York  required  all  tenement  housee  to 
be  suirolled  with  sufficient  water  on  each 
floor,  at  one.  or  more  i^aces.  in  suffidoit 
quantity,  by  the  owners,  whenever  they  were 
directed  so  to  do  by  the  board  of  health, 
making  It  a  misdemeanw  to  faU  to  comply 
with  the  directions  of  the  hoard.  Here  the 
only  requirement  was  that  a  sufficient  quan- 
tity  of  yntex  should  be  supplied  on  each  floor 
et  the  tenement  building.  To  answer  this 
law  It  was  necessary  only  to  show  that  a 
snffldatt  quantity  of  water  was  supplied  fpr 
the  health  and  convenience  of  the  tenantai, 
The  direction  of  the  boar^  of  health,  or  Its 
determination  that  the  supidy  was  Insuffl- 
doit  was  not  conclusive;  fw,  as  the  court 
said  In  sustaining  the  validity  of  the  law: 
"The  cltisen  cannot  undo-  this  act  be  pun- 
ished In  any  way.  nor  can  any  penalty  be 
recovered  firom  him  for  an  alleged  noncom- 
pliance with  any  ot  Its  provisions  or  with 
any  order  of  the  board  of  health,  without  a 
trial.  The  puni8hm«it  or  penalty  provided 
for  In  section  666  cannot  be  enforced  without 
a  trial  under  due  process  of  law,  and  upon 
such  trial  he  has  an  oi^rtunl^  to  show 
whatever  focts  would  owistitute  a  d^ense  to 
the  charge." 

The  manifest  ol^ectlon  to  this-  law  Is  that 
i^n  the  CQmmlsslonar  has  been  imposed,  not 
t^e  duty  to  enfwce  a  law  of  the  teglslatnre, 
but  the  power  to  make  a  law  fqr  the  indi- 
vidual, and  to  enf(Mrce  such  rules  ot  conduct 
as  h^  may  prescribe.  It  Is  thus  arbitrary, 
special  legldatlon,  and  Ylolatire  of  the  con- 
stitution. 

For  the  foregoing  re^ns,  the  police  court 
Is  directed  to  ai^nul  the  proceedings  touching 
the  trial,  conviction,  and,  Judgfuent  against 
petitioner  her^ . 
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BARTO  T.  BOARD  OF  SUP'RS  OF  CITT 
AND  COUNTY  OF  SAN  FRANCISCO 
et.  al.  (S.  F.  2,665.) 
(Supreme  Court  of  California.   Feb.  14,  1902.) 

INJUNCTION  —  BOAAD  OF  SUPERVISORS  —  RB- 
STRAJNING  MAKING  OF  VOID  CONTRACT. 

Injunction  will  not  issue  to  restrain  the 
board  of  supervisors  of  San  Francisco  from 
letting  a  contract  in  direct  contravention  of  the 
chai-ter,  the  court  beinsr  ttouod  to  presume  that 
the  board  will  do  its  duty,  and  there  being  no 
irreparable  injury  in  any  event,  unce  a  con- 
tract let  in  Tjolatiou  of  the  charter  would  be 
void. 

In  banc.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  Frank  J.  Mu- 
rasky,  Judge. 

Injunction  by  Harrison  Barto  against  the 
board  of  supervisors  of  the  city  and  county, 
of  San  Francisco  and  others.  Judgment  t(X 
defendants,  and  plalntUT  aKieals.  Affirmed. 

W.  B.  Kollmyer,  for  appeUant  Franklin 
K.  Lane,  tot  respondents. 

PER  OUBIAM.  Tbe  court  b^w  sustain- 
ed a  demurrer  to  the  complaint,  and  judg- 
mentf or  the  defmdants.  This  a^eal  la  from 
the  judgmmt  for  tbe  purpose  of  renewing 
the  ordtf  sustaining  tbe  demurrer.  It  ap- 
pears by  the  complaint  that  tbe  plaintiff  Is  a 
resident  and  taxpayer  In  the  dty  and  county 
of  San  Fnmdsco,  and  tbat  the  defendants 
other  than  defendant  Phelan  were  at  all 
times  stated  the  duly  qualified  and  acting 
members  of  the  board  of  snperrlaors  of  said 
city  and  county;  .Uiat  defendant  Phelan  is, 
and  was  at  all  said  times,  the  mayor  of  said 
city  and  county,  and  president  of  said  board; 
thai;  In  imrsuance  of  an  ordw  duly  made  by 
tlie  said  board,  an  advertisement  was  pub> 
llshed,  as  required,  by  law,  calling  for  sealed 
proposals  for  furnishing  certain  printed  forms 
and  blanks  for  the  use  of  said  dty  and  coun- 
ty; that  aftw  said  advertisement,  and  as 
required  tberein,  there  wore  ceialn  sealed 
Iffoposals  for  furnishing  the  mid  jvlnted 
forms  and  blanks  filed  with  said  board, 
among  which  was  that  of  the  Stanley-Taylor 
Company,  a  corporation;  that  the  proposal 
and  Ud  of  Hie  Stanley-Taylor  Company  com- 
plied with  the  law  and  the  rales  and  r^^la- 
tlons  of  said  board,  was  accompanied  with 
a  proper  certified  check,  and  was  the  lowest 
bid  for  the  stationery  called  for  In  said  ad- 
vertisement; that  the  diarter  of  said  dty 
and  county  requires  all  such  contracts  for 
supplies  to  be  let  to  tbe  lowest  respmslble 
Mdda;  that  the  defendants,  as  m«nberfl  of 
the  said  board  of  siqtervlBors,  and  In  their 
official  capadty,  had,  before  advertising  for 
said  bids,  pused  an  order  or  resolution  that 
no  printing  should  be  let  except  to  printing 
establMiments  entitled  to  use  the  label  of  tbe 
Allied  Printing  Trades  Council  of  tbe  {^ty 
and  Ooun^  of  Son  S^vnclsco,  as  registered 
with  the  secretary  of  state  of  California,  and 
that  said  Btanl<^-Taylor  Company  was  a  non- 
imlon  office,  and  not  entitled  to  use  said 
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label,  and  was  not  a  member  of  said  allied 
printing  trades  coundl;  that  plaintiff  "ha* 
been  informed  and  believes,  and  on  such  in- 
formation and  belief  alleges,  that,  notwith- 
standing the  premises,  said  dtfendant  board 
of  snperrlsors  Intoids  to.  and  that  It  wllL 
In  pursuance  of  the  recommendation  of  said 
committee,  unless  restrained  and  enjoined 
from  so  doing  by  this  himoratde  court,  re- 
fose  to  consider  the  said  prapoaH  of  said  the 
Stanley-Taylor  Comity,  and  will  refnse  to 
award  to  said  company  the  contract  tor  the 
fnmlshli^  of  the  artldes  of  printed  forms 
and  blanks  mentioned  in  paragraph  9  of  this 
com^Int^  and  q>edflcally  set  out  In  said  "Ex- 
hibit B,*  and  at  the  price  set  opposite  each 
artlde  In  said  Exhibit  B,  reatpectlvely,  and 
that  It  will,  on  this  2Sth  day  of  Jnne^  190(1 
pass  an  order  awarding  contracts  tor  the 
famishing  of  said  artldes  to  others  of  said, 
persons,  firms,  and  corporatlwis  wbo  put  la 
proposals  as  aforesaid  than  said  the  Stanly- 
Taylor  Gtnnpany,  therein  causing  great  and 
itreinrable  loss  to  said  dty  and  conn^,  and 
to  the  taxpayers  th«eof,  and  to  this  plain- 
tiff." Ji^dgment  Is  prayed  tbat  defendants 
be  oi^Ined  from  awarding  the  contract  for 
printed  fbrms  and  blanks  to  any  other  person 
tban  tbe  Stanley-Taylor  Company. 

We  think  the  dennrrer  was  pnqterly  sns- 
talned.  The  board  of  supwvlsors  are  a  quasi 
jndldal  body,  whose  duties  are  pnwrUxA  hy 
statute.  If  they  should  let  a  contract  In  di- 
rect contravratlon  of  the  chartor,  and  In  con- 
flict with  tbe  power  therein  given,  sncta  con- 
tract would  be  void,  and  the  plaintiff  coold 
not  Buffer  any  Irr^rable  Injury  tbereftom. 
The  board  has  not  yet  acted.  We  must  pre- 
sume that  It  will  do  its  duty,  and  let  the  con- 
tract In  the  mdltod  prescribed  In  the  charter. 
In  any  event,  we  do  not  think  that  It  is  the 
policy  of  the  law  that  the  machinery  ot  the 
courts  should  be  put  In  motion  and  the  writ 
of  Injunction  Invoked  upon  evidence  as  to- 
the  intditlon  of  a  Jodlclal  body  In  regard 
scHne  act  which  has  not  been  attempted  to  be 
performed.  If  the  board  should  not  proceed 
in  accordance  with  law,  and  should  let  a  ecn- 
tract  contrary  thereto,  the  taxpayer  is  not 
without  remedy.  But  he  cannot  come  into 
court-  upon  the  supposition  or  beltet  that  a 
public  <rfBclal  dected  by  the  people  and 
sworn  to  perform  his  duty  falthfODy  to  the- 
best  of  his  ability  Is  going  to  dlsrc^rd  his 
oath,  and  willfully  violate  the  law.  The 
above  views  are  fully  sustained  by  the  re- 
cent case  of  McBride  v.  Newlln,  12&  CaL  M 
«1  Pac.  677. 

Tho  Jndgmoit  Ur- affirmed. 


(IS  Cal.  iu» 

MANTEL  V.  MANTEL.  (S.  F.  2.946.) 
(Si^me  Court  of  Onlifornia.  Jan.  8.  19(^^ 
APPBAL-HOnON  TO  SET  ASIDH  JUDOUSNT- 
ORDER  DENYINQ. 
An  order  denying  a  motion  to  set  aside  a 
judgment  on  the  ground  that  no  findings  or 
condusions  of  law  nad  been  filed,  the  same  not 
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haviaf  beeu  waived,  is  not  appealable,  stnce 
sQch  objertioD,  occarring  before  the  judfcmrat 
waa  "ntered,  coald  be  reviewed  on  an  appeal 
tberefrom. 

Department  1.  Appeal  from  superior 
court,  Alameda  county;  8.  P.  Hall,  Judge. 

Action  by  Kva  Mantel  against  Adam  Man- 
tel. From  an  order  refusing  to  set  aside  tbe 
Judgicent  on  the  ground  that  no  findings  or 
conclusions  of  law  had  been  filed  or  waived, 
defendant  appeals.  Appeal  dismissed. 

Max  OrUnm,  for  appellant  Asa  V.  Men- 
•denball.  for  re^ondeDt. 

PER  CURIAM.  Motion  to-  dismiss  the  ai>- 
peaL  Judgment  was  entered  herein  In  fa- 
vor of  the  plaintiff  FelMnary  18.  1001.  Au> 
gtist  0,  1801.  the  defendant  moved  the  court 
for  an  order  setting  aside  the  jodgment  on 
the  ground  that  no  findings  or  conclusions 
•of  law  had  been  made  or  filed  In  the  cause, 
the  same  not  having  beoi  waived.  An  wder 
denying  this  mothm  was  made  and  entered 
tt»  court  August  14, 1901.  From  thla  or^ 
dw  the  inesent  appeal  has  been  taken. 

TbB  facts  presented  herein  are  witiiln  the 
tnle  dedared  In  Beay  v.  Bntlar,.  60  CaL  672, 
11  Pac.  Goyhlnech  v.  Goyhlnecai,  80  GaL 
400.  22  Pac.  175;  In  re  Qnemfn  Estate.  122 
43aL  483.  OS  ^c.  144;  «nd  npba  the  authority 
-of  those  cases  the  motion  must  be  granted. 
An  examination  of  the  cases  dted  by  the 
anwUant  In  oroositlon  to  the  motion  will 
■Show  that  In  nearly  aU  of  them  the  appeal 
was  from  an  order  vacating  and  setting 
«ilde  the  Judgment,  whereby  tiie  ^ect  of 
the  Judgment  was  destroyed  by  an  order 
sDbseqnoit  thereto,  and  In  which  the  action 
of  the  court  could  be  reviewed  only  upon  an 
appeal  from  this  order,  Inasmuch  as^  after 
-the  ordw  had  been  mad^  there  was  no  Judg- 
ment from  which  an  ai^ieal  coidd  be  takm, 
In  one  or  two  of  tbe  cases  the  facts  vpon 
which  It  was  sought  to  vacate  the  Judgment 
were  extraneous  to  the  trial  of  tiie  caus^ 
and  could  not  bare  beoi  reviewed  upon  an 
appeal  from-tlie  Judgment  In  none  of  these 
cases  BO  cited  Is  the  effect  ot  the  above  au- 
thorities Impaired,  or  the  correctness  of  the 
rale  there  laid  down  questioned.  In  the 
preaoit  case,  howevw,  the  grounds  ujfon 
which  Ihe  defttidant  sought  to  have  the 
Judgment  vacated  existed  before  the  Judg- 
meat  was  mtered.  and  would  have  been 
available  upon  an  appeal  from  the  Judgment 

The  appeal  Is  dismissed. 


(US  C«l.  472) 

SOHAAEE  V.  EAGI/E  AUTOMATIC  CAN 
CO.  et  al.    (S.  F.  150.) 

^Supreme  Court  of  California.   Feb.  10,  1902.) 

ACCOUNTING— PARTIffS— MISDEMEANOR— DIS- 
MISSAL—PLEADING— COMPLAINT 
—UNCERTAINTY. 

1.  Where  the  only  matters  concemine  which 
the  complaint  Is  uncertain  are  peculiar^  with- 
in the  knowledge  of  defendant,  the  latter  will 
not  be  heard  to  complain  thereof. 


2.  Persons  who  have  received  a  portion  of 
the  funds  of  a  corporation  to  which  a  creditor 
of  the  corporation  mnat  resort  tor  the  i>ayment 
of  his  claim,  or  who  have  connived  at  a  di- 
version of  such  fund,  are  proper  parties  to  an 
action  by  the  creditor  for  an  accoouting. 

3.  The  fact  that  certain  pentoos  are  improp- 
erly joined  as  defendants  in  an  action  for  an 
accounting  does  not  authorize  a  judgmunt  in 
favor  of  all  defendants,  bat  only  a  dismlssiU, 
at  plaintiETs  costs,  of  the  defendants  Improp- 
erly joined. 

In  banc.  Opinion  In  department  modified 
and  affirmed,  and  Judgment  of  trial  court 
reversed. 

For  opinion  to  department  see  63  Fac. 
1026. 

J.  A.  McEee  and  Prank  M,  Parcells,  for 
appellant  F.  D.  Madison,  E.  S.  Plllsbury, 
and  Olney  &  Olney,  for  respmidraita. 

PBB  OUBIABf.  This  cause  was  original- 
ly sulmiltted  and  decided  In  department 
^e  (pinion  thai  filed  contains  a  very  full 
stotomei^t  of  fiie  case,  and  disposes  of  most 
of  the  pototo  discussed  by  connseL  63  Pac. 
10^  We  adhere  to  the  condusltms  thore 
announced,  and  readopt  that  oplnioh;  except 
to  so  far  as  they  are  modified  by  what  Is 
ben  said.  ' 

We  w&e  in  error  In  holding  that  the  com- 
plaint was  uncertain  or  ambiguous  to  the 
particulars  pototed  out  to  the  opinion.  Up- 
on a  more  careful  examination  of  ito  allega- 
tions we  pwcelve  that  they  are  to  this  ef- 
fect: That  2,888  shares  of  the  stock  of  the 
sheet  metal  works,  valued  at  ¥288,800,  was 
the  whole  consideration  given  for  all  the 
property  of  the  can  company,  and  that  $190,- 
000  of  this  amount  was  givoi  for  machines, 
the  cost  price  of  whlcb  was  $160,000.  This 
presents  no  ambiguity  or  uncertototy,  and 
th««  Is  no  other  ambiguity  or  uncertainty 
of  which  the  defendanto  can  complain.  So 
far  as  thoe  Is  any  want  of  certototy  to  the 
complaint,  It  existe  only  In  relation  to  mat- 
ters peculiaiiy  within  the  knowledge  of  the 
defendanto.  The  only  fault  of  the  com- 
plaint pototed  out  by  the  spedal  denrurrers 
Is  that  certain  natural  persons— stockhold- 
ers of  the  can  company— are  Joined  as  de- 
fendanto against  whom  there  appears  to  be 
no  cause  of  action.  The  platotlff  has  a 
cause  of  action  against  the  can  company 
for  an  accounting.  The  stockholders  of  that 
company  and  others  to  whom  the  sheet  met- 
al works  issued  stock  to  exchange  for  the 
property  transferred  by  the  can  company 
are  proper  parties  to  this  action,  because 
they  have  received  the  fund  to  which  the 
platotlff  must  look,  ftnd  to  which  he  has  a 
right  to  resort  for  the  satisfaction  of  what 
may  be  found  to  be  due  him  from  the  can 
company.  They  are  for  that  reason  toter- 
esled  to  the  accounting,  and  ou^t  to  be 
bound  by  it  The  sheet  metal  works,  for 
similar  reasons.  Is  a  proper  party.  It  con- 
nived at  the  dlversltm  from  the  treasury  of 
the  can  company  of  the  fund  applicable  to 
the  payment  of  platotlfl^s  claim,  and,  If  he 
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eanDot  secure  payment  fronr  those  who  re- 
ceived the  consideration  for  the  sale  of  the 
can  company's  property,  the  sheet  metal 
works  ought  to  make  it  good.  So  far  as 
these  parties  are  concerned,  therefore,  we 
hold  that  there  was  no  misjoinder.  Hut  as 
to  those  stockholders  of  the  can  company 
who  are  not  alleged  to  have  received  any 
of  the  stock  Issued  by  the  sheet  metal 
works,  we  think  no  cause  of  action  Is  stat- 
ed, and  their  demurrer  on  that  ground 
should  have  been  sustained.  This,  bow- 
ever,  did  not  Justify  the  entry  of  a  final 
Judgment  In  favor  of  all  the  defendants. 
All  that  It  authorized  was  a  dismissal  of 
those  defendants  with  a  Judgment  for  their 
costs,  with  leave  to  the  remaining  defend* 
ants  to  answer  to  the  merits. 

The  Judgment  of  the  court,  therefore,  is 
not  sustained  by  the  record.  It  Is  accord- 
ingly reversed,  and  ^e  cause  remanded, 
with  directions  to  the  superlw  court  to  dis- 
miss the  action  as  to  those  stockholders  of 
the  can  company  who  are  not  allied  to 
have  received  any  of  the  stock  Issued  by  the 
sheet  metal  works,  and  with  leave  to  the  re- 
maining defendants  to  aqawa  to  tiie  merits. 


OU  C«l.  S7S) 

ROWS  T.  SUCH  et  al.   (S.  F.  2,782.) 

(Supreme  Court  of  California.    Dec.  24,  1901.) 
In  banc.   Petition  for  rehearing  denied. 
Fot  opinion  In  departmeni;  see  66  Paa  8^. 

PER  CURIAM.   Rehearing  doiled.  , 

BEATTY,  C.  J.  (dissenting).  I  dissent 
from  the  order  denying  a  rehearing.  The 
proposition  discussed  In  the  opinion  of  the 
department,  and  upon  which  the  case  is  de- 
cided. Is  not  the  proposition  upon  which  a 
correct  decision  depends.  It  Is  true  that  the 
appellant  does  quote  and  claim  the  applica- 
tion of  the  rtile,  thoroughly  established  by 
several  recent  decisions  of  this  court,  that 
'*when  a  thing  which  causes  the  injury  is 
sbowr  to  be  under  the  management  of  the 
defendant,  and  the  accident  ts  such  as.  in  the 
ordinary  course  of  things,  does  not  happen 
If  those  who  have  the  management  use  the 
proper  care.  It  aifordfl  reasonable  evidence, 
In  the  absence  of  explanation  by  the  defend- 
ant that  the  accident  arose  from  the  want 
of  care";  but  she  does  not  contend,  and  her 
case  does  not  require  her  to  maintain,  that  a 
legal  presumption  of  negligence  arose  from 
the  mere  fact  that'  the  horse  ran  away,  re- 
quiring the  court  to  Instruct  the  jury  that 
upon  proof  of  that  fact  alone  they  must,  in 
the  al>sence  of  explanation  by  the  defendant, 
find  a  verdict  In  her  favor.  No  question  as 
to  the  shifting  of  the  burden  of  proof  was  or 
could  be  involved  In  the  case.  The  plaintiff 
had  been  nonsuited  by  the  trial  court,  and 
all  that  was  necessary  (or  her  to  do  in  or- 
der to  reverse  that  order  was  to  show  that 
she  had  Introduced  evidence  sutflcient  to 


BGPOBTBB.  1^ 

make  out  a  prima  fade  case  for  the  Jvry,- 

a  case,  that  Is  to  say,  from  which  ne^lgence 
might  be  Inferred  as  matter  of  fact  as  contn- 
distlngulsbed  from  a  presumption  of  law.  Id 
view  ot  this  distinction  the  long  list  of  cases 
cited  in  the  department  opinion  falls  very  far 
short  of  BustainlDg  the  ruling  of  the  trial 
court  Take  the  first  case  cited,— Buttrai  t. 
Frink,  HI  Conn.  342,  60  Am.  Rep.  24.  There 
the  defendant's  horse  ran  away  in  conse- 
quence of  a  broken  bridle,  causing  a  collision, 
In  which  plaintiff  was  injured.  Upon  tills 
evidence  the  trial  Judge  Instructed  the  Jur;, 
In  effect  "that  in  the  absence  of  explau- 
tory  testimony  by  the  defendant  showing 
that  he  was  guilty  of  no  negligence^  negli- 
gence might  be  inferred  against  him  as  mat- 
ter of  law."  On  appeal  this  was  held  to  be 
error,  upon  the  ground,  expressly  stated  in 
the  (pinion,  that  the  court  could  not  Instruct 
the  Jury  as  matter  of  law  that  such  evidence 
was  Bufflcient  to  make  out  a  prima  fade 
case  of  negligence,  and  to  shift  the  bnrdea 
of  proof  to  the  defendant -to  explain  or  ex- 
cuse it  But  they  did  not  decide  that  tm  sndi 
a  case  the  court  could  properly  grant  a  non- 
suit On  the  contrary,  they  took  pains  to 
distinguish  the  cases  in  which,  upon  a  sim- 
ilar state  of  the  evidence,  nonsuits  had  been 
refused,  and  point  out  (what  Is  sofflclaidy  ap- 
parent) that  on  a  motion  for  a  nonsuit  tbe 
court  can  only  consider  what  the  evidence 
tends  to  prove  as  matter  of  fact  ftud.  It  It 
Is  prima  fade  sufliclent,  leave  it  to  the  Jury 
to  determine  the  fact;  while  In  giving  tlie 
bistructlon  th««  in  question  the  court  had 
usurped  the  province  of  the  Jury  in  holding 
that  evidence  from  which  a  Jury  might  or 
might  not  int&  negligence  as  a  fact  estab- 
lished a  legal  presumption  of  negligence.  So 
far  from  holding  that  the  fact  of  the  run- 
away and  collision  is  no  evidence  of  negli- 
gence, the  court  in  its  opinion,  uses  this 
plain  and  unequivocal  language:  "Now,  hi 
suits  brought  for  damages  done  In  these  cas- 
es. If  the  plaintiff  should  prove  only  the  fact 
of  the  collision,  and  the  defendaiit  shoold 
offer  no  evidence  whatever,  the  court  ougiit 
to  charge  the  Jury  that  the  burden  of  pnxtf 
is  not  in  either  case  thrown  upon  the  defend- 
ant OS  matter  of  law,  but  that  the  pUdntifl 
is  to  recover  or  not  according  as  they  sball. 
in  the  exercise  of  their  Judgment  consider 
the  acts  as  In  themselves  indicating  or  not 
Indicating  negligence  on  the  part  of  the  re- 
spondent The  failure  of  the  defendant  to 
offer  any  explanatory  evidence  may  operate 
to  ttrengthen  the  plaintiff'*  ea$e,  but  It  must 
always  be  In  a  case  where  the  act  done  car- 
ries in  Itself  an  indication  of  negligence,  or. 
In  other  words,  creates  a  presumption  of  fact 
not  of  law,  that  the  defendant  had  been 
guilty  of  negligence."  The  Italics  in  tbe 
above  quotation  are  mine,  and  are  Intended 
to  call  attention  to  the  distinction  oooatantijr 
insisted  upon  throughout  the  opinion  between 
the  question  of  fact  Involved  In  the  motloa 
for  a  nonsolt  and  the  unwarranted  presomp- 
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tlon  of  Uw  stated  In  tbe  InstnictlMi.  Note, 
also,  that  upoo  mere  prtxtf  of  the  fMdUaloii 
tbe  iilalntiff  haa  made  a  caae  for  the  juT* 
which- may  be  strengthened  Ibe  faOnre  oC 
the  defendant  to  ofEer  ez^anatory  evidence. 
8tUl  another  thing  to  be  noted  in  this  oplO' 
Ion  fOT  ItB  beacing  on  the  (ireaent  caae  is  the 
distinction  made  between  tbe  case  of  a  horse 
running  away  without  a  driver  and  the  cases 
In  which  tbe  drtrer  Is  holding  tbe  reins  and 
exerting  all  his  power  to  check  the  team. 
In  tbe  latter  case  it  Is  said  that  there  Is 
nothing,  in  tbe  mere  tact  of  the  muaway 
tending  to  prove  negligence,  bnt  there  la  no 
qnestioo  of  the  authority  of  those  case*  in 
which  It  has  t>een  held  that  horaes  romUng 
In  a  public  street  without  a  driver  la  itf  It- 
self evidence  of  negligence  requiring  explana^ 
tlon.  Several  cases  holding  this  doctrine  are 
cited  In  aK>ellanf  8  brief,  and  I  know  of  hoob 
to  the  contrary.  A.  single  citation  will  suffice 
to  show  the  solid  l>asis  upon  whl<A  tbe  doc- 
trine rests:  "The  fact  Itself  that  a  team 
la  found  mnnlng  away  upon  the  streets  of 
a  city  without  a  driver  requires  exiklanatlon 
aa  to  how  and  why  Ibis  should  have  l>een, 
and.  If  the  driver  Is  not  produced  as  a  wit- 
ness, or  bis  absence  accounted  for.  It  is  fair 
to  presume  that  no  satisfactory  explanation 
could  have  been  given."  Mans  v.  Broderldc. 
51  La.  Ann.  1153,  2S  Sontb.  9T7.  In  this 
case  tbe  borse  ran  away  without  a  driver. 
Tbe  evidence  shows  that  he  left  the  wagon. 
loslDg  the  control  of  reins  and  brake,  before 
tbe  borae  started  to  ran.  Bow  be  came  to 
leave  tbe  wagon  no  one  knows.  He  was 
heard  to  cry  out  "Whoa!  wboar'  and  tbe  wit- 
nesses on  tizmlDg  to  look  saw  blm  In  the 
air  between  his  seat  and  the  pavement.  -  He 
"sat"  on  the  gronnd,  but  Immediately  got  up, 
and  ran  after  tbe  horse,  which  then  for  the 
first  time  started  to  run.  There  Ib  nothing 
in  tbls  evidence  to  warrant  an  Inference  that 
tbe  driver  was  thrown  from  the  wagon  by 
reason  of  some  accident  There  is  no  sug- 
gestion of  an  accident,  and  a  sober  driver  Is 
not  likely  to  be  thrown  from  a  slowly  mov- 
ing wagon  on  one  of  the  city  streets.  I 
should  infer,  on  the  contrary,  and  certainly  a 
Jury  would  have  been  warranted  In  assuming, 
In  tbe  absence  of  any  explanation,  that  the 
driver  had  dn^ped  tbe  relns^  and  jumped 
to  the  gronnd  for  the  paipose  of  recovning 
them. 

Tbe  case,  in  my  opinion,  was  clearlj  one 
for  tibe  jury. 


fUE  Cal.  48>) 

PBOPLB  V.  DONLAN.   <Cr.  758.>» 

(Supreme  Court  of  GaHfomia.    Feb.  14,  1902.) 

BOMIOIDB— DEFENSE  OF  I  MS  AKITT— EVIDENCE 
—ADUISSIBIUTY— INSTRUCTION. 

1.  Tbe  defense  la  a  homicide  case  was  In- 
aaolty.  It  was  shown  that,  for  seversl  days 
precnliDff  the  homicide,  defendant  bad  been 
nnring  deceased  to  leave  the  ranch  where  they 
were  staying  with  the  family  of  deceased,  aud 
to  to  8..  but  deceased  refused.  Evideoce  was 
tdmltted,  over  defendaot's  objectioo,  that  d^ 

«  MtmiOm  Med  Haroh  H.  IMHl  ' 


ceased  was  a  prostitute,  and  that  defendant 
had  lived  with  her  at  bouses  of  prostitution, 
and  of  a  conversation  prior  to  tbe  homicide  in 
which  defendant  stated  that  be  and  deceased 
had  been  driven  out  of  a  certain  town,  where 
the  people  "would  not  allow  a  womao  to  take 
care  of  a  man,"  and  ^at  deceased  at  one  time 
told  defendant  that  she  had  done  as  well  as 
she  could,  but  that  the  "cops  are  after  ns 
girls";  and  also  evideuce  that  deceased  would 
get  up  at  1  or  half  past  ~1  In  the  afternoon. 
Held,  that  the  evidence  was  not  irrelevant  and 
inadmissible,  as  tending  to  prejudice  the  jury, 
but  was  tdmisslble,  as  tending  to  show  a  mo- 
tive for  the  crime,  aud  so  to  negative  the  d»- 
fense. 

2.  The  giving  of  an  instruction  In  a  homicide 
case  that  the  defense  of  insanity  Is  one  which 
may  be^  and  sometimes  is,  resorted  to  where 
the  proof  of  the  overt  act  Is  so  full  and  com< 
plete  that  any  other  means  of  avoiding  coovle- 
tion  seems  hopeless,  and  white  the  defense  is 
to  be  weighed  fully  and  Justly,  and.  when  sat* 
isfactorily  established,  is  entitled  to  favorable 
consideration,  it  Is  to  be  examined  with  carev 
lest  an  lugeuions  counterfeit  of  such  mental 
disorder  should  famish  protection  to  guilt,  Is 
not  erroneous. 

3.  Where  the  defendant  In  homicide  goes  to 
trial  aa  being  a  sane  man.  It  is  not  erroneous 
to  charge  that  it  Is  only  necessary  to  deter- 
mine whether  defendant  was  insane  at  the  time 
of  the  homicide,  and  that  he  Is  to  be  consider^ 
ed  Bsne  at  the  time  of  the  trial. 

In  bana  Appeal  from  superior  court,  Tu- 
lare county;  W.  B.  Wallace.  Judge. 

Frank  R.  Donlan  was  convicted  of  mur- 
der, and  he  appeala.  i^nned. 

Uanrice  K.  Power,  for  appellant  Tbnj 
L.  Ford,  Atty.  Qeiu,  and  O.  N.  Post,  Aast 
Dep.  Atty.  Gen.,  for  tbe  People. 

VAN  DYKE,  J.  Defendant  was  Informed 
against  by  the  district  attorney  of  the  coun- 
ty of  Tulare  for  the  crime  of  murder.  He 
was  tried  and  convicted  of  murder  In  tbe 
first  degree.  A  motion  for  a  new  trial  was 
made  on  the  part  of  the  defendant  and  d^ 
nled  by  the  court  and  defendant  was  sen- 
tenced to  be  hanged.  From  the  Judgment 
and  order  overruling  said  motion,  defendant 
prosecutes  this  appesL 

1.  On  behalf  of  appellant,  errors  are  as* 
signed  In  the  admission  of  certain  testimony 
by  the  trial  court  It  appears  from  the  evi- 
dence that  the  defendant  about  the  first  of 
the  year  1S91  induced  tbe  deceaaed  to  leave 
h»  home  in  San  Francisco,  and  take  up  her 
abode  with  him  Id  a  house  of  prostitution  In 
said  city.  In  about  four  weeks  the  mother 
of  the  deceased,  having  learned  where  her 
daughter  was  living,  visited  the  place^  and 
demanded  of  the  defendant  that  be  marry 
tbe  deceased.  Tbe  defendant  consented  to 
this,  and  procured  a  marriage  license,  and 
subsequently  the  daughter  told  her  mother 
that  she  bad  been  married  to  the  defendant 
This  statement  however,  It  appears,  was 
not  true.  During  the  time  between  the 
date  wben  the  deceased  first  went  to  live 
with  the  defendant  and  the  day  of  the  homi- 
cide, they  lived  together  In  houses  of  prosti- 
tution In  various  parts  of.  tbe  state;  but 
the  deceased  at  several  different  times  re- 
turned and  lived  with  her  mother  for  conel^ 
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erable  periods,  at  which  tiroes  It  appears 
that  she  lived  respectably.  Finally,  In  June, 
1900,  the  defendant,  the  deceased,  her  moth- 
er and  stepfather,  and  her  half-hrotber,  mov- 
ed to  the  Kubn  ranch,  In  Tulare  county, 
where  they  were  all  employed  picking  fruit, 
ajid  where  the  defendant  killed  the  deceased 
on  the  18th  of  June  by  shooting  her.  For 
several  days  prior  to  the  homicide,  defend- 
ant bad  endeavored  to  induce  the  deceased 
to  leave  her  family  and  go  away  with  him 
again,  which  she  had  refused  to  do.  The 
defense  was  based  upon  the  alleged  Insanity 
of  the  defendant  at  the  time  of  the  homi- 
cide. During  the  examination  of  Mrs.  Obre- 
gon,  the  mother  of  the  deceased,  and  after 
stating  in  her  testimony  that  Donlan  had 
told  her  he  was  going  to  Sacramento,  she 
was  asked;  "Q.  What  did  he  tell  you  about 
that?"  And  the  witness  answered,  after  the 
objection  thereto  had  been  overruled:  "Why, 
be  told  me  that  he  went  to  Sacramoito,  and 
went  to  6rovIlle,  and  that  they  were  chased 
out  of  Orovllle.  Q.  Did  he  teU  yon  why?" 
The  objection  to  which  question  being  also 
overruled,  the  witness  answered:  "Because 
tbey  wouldn't  allow  no  man  up  there  with 
a  woman.  Then  be  said  they  didn't  allow 
no  man  np  there  that  was  living  with  a 
woman  that  was  taking  care  of  a  man,  and 
that  the  people  of  Ofovllle  wouldn't  allow  it, 
where  a  woman  was  taking  care  of  a  man." 
Frank  C.  Sh^berd,  son  of  the  preceding 
witness,  and  brother  of  the  deceased,  was 
asked  to  describe  the  kind  of  house  In  which 
the  deceased  and  the  defendant  were  living, 
and  answered,  after  the  objection  to  the 
question  had  been  overruled:  "Well,  It  was 
a  house  of  prostitution."  He  was  told  to 
state  the  conversation  he  overheard  between 
the  deceased  and  the  defendant,  and,  after 
objection  thereto  bad  been  overruled,  an- 
swered: "Well,  after  supper  Mr.  Donlan 
gave  me  ten  cents,  and  told  me  to  go  to  the 
theater  that  night,  and.  If  the  show  was  out 
before  balf  past  Severn,  to  stay  out,— to  stay 
out  until  after  that  time;  then  I  could  come 
home."  Also  with  reference  to  a  certain 
conversation  between  defendant  and  deceas- 
ed at  the  same  time  and  In  the  same  bouse, 
and,  after  objection  being  overruled  to  a 
question  to  give  the  conversation,  he  stated: 
"She  says  to  him—  First  he  was  mumbling 
to  her  about  something  I  couldn't  under- 
stand. Then  I  heard  her  say:  'Well,  I  have 
done  as  much  as  I  could  to-day.  The  cops 
are  after  us  girls.' "  And  again  he  was  ask- 
ed what  time  of  the  day  she  would  get  up, 
objection  to  which  question  being  overruled, 
he  said:  "At  one  or  balf  past  one  In  the 
afternoon."  He  likewise  said:  "Well,  I 
hare  known  her  to  be  a  prostitute.  Q.  And 
Mr.  Donlan  was  living  with  her  at  that  time, 
was  he  not?  A.  At  different  times,  yes;  not 
all  the  time  he  wasn't"  It  Is  claimed  on 
the  part  of  appellant  that  this  testimony  was 
im-Iernnt  and  had  a  tendency  to  prejudice 
the  minds  of  the  jury.   If  tiie  evidence  tend- 


ed to  establish  the  facts  constituting  the 
offense  charged  In  the  Information  (that  is, 
that  the  acts  of  the  defendant  were  the  acts 
of  a  debased  and  murderously  Inclined  pe^ 
son,  Instead  of  those  of  a  madman  or  oae 
insane),  It  was  right  and  the  duty  of  tbe 
people's  attM^ey  to  offer  such  evidence,  and 
the  court  did  not  err  in  admitting  it.  Tbe 
purpose  was  not  to  prejudice  the  minds  of 
the  jury,  but,  rather,  to  convince  them  of  the 
truth  of  the  acts  charged.  The  evidence 
tended  to  show  a  motive  for  the  homicide, 
and  that  tbe  acts  ot  defendant  were  Inspired 
by  hatred  and  revenge,  and  were  not  thou 
of  an  insane  person.  The  evidence,  there- 
Core,  was  relevant,  and  tended  to  show  that 
d^endant  was  sane  at  the  time  of  the  com- 
mission of  the  offense  charged.  As  said  la 
People  V.  Lee  Fook,  86  Cal.  301,  2i  Pac.  655: 
"It  was  proper  for  the  court  to  allow  sticb 
testimony  to  go  to  the  jury  on  the  trial,  with 
a  view  to  enable  them  to  determine  wheth- 
er the  defendant  was  Insane  at  tbe  time 
of  the  commission  of  the  offense." 

2.  Certain  Instructions  were  given  to  the 
jury  by  the  court  which  are  assigned  as  er- 
ror.  The  iwrtlon  of  one  of  the  instructions 
to  which  objection  Is  taken  reads  as  follon's: 
"The  defense  of  Insanity  Is  one  which  may 
be,  and  sometimes  Is,  resorted  to  in  cases 
where  the  proof  of  the  overt  act  la  so  full 
and  complete  that  any  other  means  of  avoid- 
ing conviction  and  escaping  punishment 
seems  hopeless.  While,  therefore,  this  is  a 
defense  to  be  weighed  fully  and  justly,  and. 
when  satisfactorily  established,  must  recom- 
mend Itself  to  the  favorable  consideration 
of  the  humanity  and  Justice  of  the  jury,  they 
arc  to  examine  It  with  care,  lest  an  ingenious 
counterfeit  of  such  mental  disorder  shonid 
furnish  protection  to  guilt"  This  court  has 
sustained  instructions  substantially  tbe  same 
as  the  foregoing.  In  People  t.  Larrahee,  115 
CaL  150,  46  Pac.  923,  the  Instruction  com- 
plained of  read  as  follows:  "Tbe  defease 
of  insanity  Is  one  which  may  be,  and  some- 
times Is,  resorted  to  in  cases  In  which  the 
proof  of  the  ov^t  act  la  so  full  and  com- 
plete that  any  other  means  of  avoiding  con- 
viction and  escaping  punishment  seems  hope- 
less. While,  therefore,  this  Is  a  defease  to 
be  weighed  fully,  fairly,  and  Justly,  and, 
when  sadsfactorlly  established,  must  com- 
mend Itself  to  the  sense  of  humanity  and 
Justice  of  the  jury,  tbey  must  examine  it 
with  care,  lest  a  mere  counterfeit  of  this 
mental  infirmity  shall  furnish  Immunity  to 
guilt"  'In  that  case  It  is  said  by  the  coml: 
"This  Is  In  all  essentials  Identical  with  the 
Instruction  approved  In  People  v.  Pico,  62 
Cal.  50.  In  People  v.  Dennis,  30  Cal.  625, 
and  In  People  v.  Bumberger,  45  Cal.  650,  It 
was  held  to  be  proper  for  the  trial  court  to 
Instruct  the  jury  to  view  the  evidence  upon 
the  defense  of  Insanity  with  care,  lest  feign- 
ed Insanity  might  shield  a  defendant  from 
the  Just  consequences  of  his  guilt"  Excep- 
tion is  taken  also  to  another  tustructiou.  the 
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portion  complained  of  being  as  follows; 
"You  are  not  required  to  decide  whether  or 
not  the  defendant  la  insane  at  the  pres^ 
time,  bnt  you  are  to  consider  him  as  now 
sane.  A  person  charged  with  crime  can- 
not be  legally  tried  for  such  crime  imless 
be  be  sane  at  the  time  of  the  trial.  The 
defendant  has  presented  the  Issue  to  yon 
that  at  the  very  time  of  the  alleged  commls- 
sloD  of  the  homicide  he  was  insane.  The 
law  presumes  that  he  was  sane,  and  there- 
fore the  burden  of  proving  his  Insanity  at 
the  time  rests  upon  him."  "In  determining 
the  question  whether  the  defendant  was  in- 
sane at  the  time  of  the  alleged  commission 
of  tbe  act,  the  Jury  are  to  consider  all  his  acts 
at  the  time  of,  before,  and  since  the  alleged 
commission  of  the  act,  as  such  acts  and  con- 
duct have  been  shown  by  the  evidence,  and 
the  Jury  liave  the  right  to  consider  the  de- 
fendant's appearance  and  actions  during  the 
trial  as  a  circumstance  In  determining  his  in- 
sanity at  the  time  of  the  homicide."  In  Peo- 
ple V.  Schmitt,  lOS  Cat  50,  39  Pac.  205,  the 
inatructloD  complained  of  read  as  follows: 
"Ton  are  not  to  consider  whethtt  or  not  the 
defendant  Is  insane  at  the  present  time,  but 
you  are  to  consider  him  as  now  sane.  A 
person  charged  with  crime  cannot  be  I^ally 
tried  for  such  crime  unless  he  be  legally 
sane  at  the  time  of  the  trial.  The  defendant 
has  presented  the  issue  to  you  that  at  the 
Tery  time  of  the  alleged  commission  ot  tbe 
homldde  he  was  Insane.  As  I  have  already 
told  yon,  the  burden  of  proving  his  thsanlty 
at  that  time  rests  upw  him,  because  the 
law  presumes  be  was  then  sane."  It  was 
saggested  In  that  case  that  such  an  Instruc- 
tion Invaded  tbe  province  of  the  Jury,  and 
was  equivalent  to  stating  as  a  tact  that  the 
deCmdant  was  then  sane.  Hie  court,  in  re- 
I^,  stated  that  no  questitm  was  made  dur- 
ing tbe  trial  that  he  was  then  insane.  Tbe 
same  may  be  said  in  refo^ce  to  the  case 
at  bar.  The  defendant  went  to  trial  as  a 
sane  man,  and  conducted  his  defense  as 
«n<^;  and,  as  stated  In  tbe  opinion  referred 
to.  no  person,  being  Insane  at  the  time,  can 
be  legally  tried.  It  may  not  be  amiss  to 
repeat  here  what  was  said  In  People  v.  Lar- 
rabee,  supra:  "We  have  not  observed  that 
the  defense  of  insanity  has  been  employed 
since  tbe  decli^cm  of  these  cases  in  a  man- 
ner to  make  the  cantlra  less  needful." 
Judgment  and  order  affirmed. 

We  concur:  GABOUTTE,  J.;  HENSHAW, 
J.;  UcFARLAND,  J. 
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PEOPLE  V.  HANSTED.    (Cr.  780.) 

(Sopreme  Court  of  Oalifomia.   Dec.  23.  1901.) 

GRAND  JVRORS-IHSQUAUFICATION— FINDING 
SECOND  INDICTMENT  FOR  SAHB  OFFENSE. 

Under  Pen.  Oode.  |  896,  snbd.  6^  provid- 
ing that  a  challenge  to  an  iudividual  eraDd 
juror  may  be  interposed  on  the  ground  that  a 


state  9t  mi nd  exists  on  his  part  which  will  pre- 
vent him  from  acting  impartially,  etc.,  ^and 
jurors  who  have  found  an  iudictment  asamst  a 
defeodaat  are  disqualified  from  again  passing 
CD  a  second  charge,  and  finding  a  second  In- 
dictmeut  against  Mm  for  the  same  offense. 

Department  2.  Appeal  from  superior 
court,  city  and  county  of  San  FTanclBco;  F. 
H.  Dunne,  Judge. 

F.  Hanated  was  convicted  of  crime,  and 
appeals.  Reversed. 

Geo.  D.  Collins,  tor  appellant  Tlrey  L. 
Ford,  Atty.  Gen.,  and  A.  A.  Moor^  Jr.,  Dep. 
Atty.  (Sen.,  for  the  People. 

Mt^ABLAND,  J.  Defendant  was  chained 
In  an  Indictment  with  the  crime  of  uttering 
a  fictitious  Instrument  in  writing,  and  tbe 
Jury  returned  a  verdict  d  guilty.  He  ap- 
pends from  the  Judgment,  and  from  an  order 
denyii^  his  motion  for  a  new  trial.  Counsel 
toe  appellant  contends  very  vigorously  that 
the  evidence  was  totally  Insufficient  to  war- 
rant the  verdict,  and  he  further  argues  that 
during  the  trial  many  errors  of  law  were 
committed  by  the  court  which  were  material 
and  prejudicial  to  appellant;  but  as,  in  our 
opinion,  the  court  should  have  granted  the 
motion  of  appellant  to  set  aside  the  Indict- 
ment, it  is  not  necessary  to  dtocnsB  any  of 
his  other  contentions. 

The  present  Indictment  on  which  appellant 
was  tried  was  presented  to  the  court,  and 
ffied  as  a  record  thereof,  on  October  16i,  1900. 
But  prior  to  that  date,  and  on  July  23,  1900, 
the  same  grand  Jury  had  presented  to  said 
court  an  Indlcbnent  charging  appellant  with 
the  identical  crime  with  which  he  was  char- 
ged in  the  second  indictment  on  which  be 
was  tried.  The  ilrst  indictment  was  filed  as 
a  record  of  the  court,  the  appellant  was  ar- 
raigned to  plead  to  said  indictment  and  his 
plea  of  not  guilty  was  entered.  That  Indict- 
ment with  appellant's  plea,  was  pending 
when  the  second  Indictment  was  presented 
and  filed;  but  afterwards  the  court  on  mo- 
tion of  the  prosecution,  and  against  the  ap- 
pellant's objection  and  exception,  made  an 
order  dismissing  the  first  indictment  to 
which  order  appellant  excepted.  Both  Indict- 
ments are  in  the  record,  and  it  Is  beyond 
question  that  they  both  charged  appellant 
with  the  same  offense.  Neither  is  It  ques- 
tioned that  they  were  both  found  by  the 
same  grand  Jury.  At  tbe  proper  time  ap- 
pellant moved  to  set  aside  tbe  second  indict- 
ment upon  the  ground  that  it  was  found  by 
the  same  grand  Jnry  who  found  tbe  first  in- 
dictment and  that  therefore  they  were  dis- 
qualified from  again  acting  on  the  case  or 
finding  tbe  second  Indictment  The  court  de- 
nied tbe  motion,  and  appellant  excepted. 

It  Is  clear  that  grand  Jurors  who  have  ex- 
amined the  charge  against  one  accused  of  a 
crime,  and  found  and  presented  an  indict- 
ment against  blm  for  such  crime,  thus  offi- 
cially declaring  their  conviction  upon  the  evi- 
dence before  them  that  he  is  probably  guilty, 
are  disqualified  from  again  passing  upon  a 
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second  ehaxga  agalDSt  him  tac  the  saAae  of- 
fense. In  such  a  case,  If  the  accused  bad  the 
opportnnlty  of  chall«igtng  the  grand  jurors, 
a  challenge  hy  him  to  each  of  the  jurors,  un- 
der snbdiTlBlon  6  of  section  886  ot  tiie  Paul 
Code,  on  the  ground  "that  a  state  of  mind 
exists  <m  his  part  In  refo^ce  to  the  case," 
etc.,  would  undoubtedly  have  been  good;  but, 
tn  the  absence  of  such  opportunity.  It  la  pro- 
vided by  section  906  that  the  Indictment 
"must  be  set  aside"  on  several  grounds,  and, 
among  others,  "on  any  ground  which  would 
have  been  good  grounds  for  challenge  either 
to  the  panel  or  to  any  Individual  grand  ju- 
ror." In  Terrlll  t,  Superior  Oourt,  60  Pac. 
38,— the  <^lnion  having  been  concurred  In  by 
all  the  Justices  In  bank,— the  trial  court,  after 
It  had  sustained  a  demurrer  to  the  first  In- 
dlctmeat,  had  ordered  the  case  resubmitted 
to  the  same  grand  jury  who  haA.  found  that 
Indlctmoit,  and  the  grand  jury  had  found  a 
second  lndlctm«it  under  which  the  questions 
-before  the  appellate  court  arose.  This  court 
held  that  there  could  not  be  a  resubmission 
to  the  same  grand  jury,~-at  least,  where  the 
resubmission  was  not  "merely  formal."  The 
court,  discussing  the  want  of  qualification  of 
grand  jurors  to  find  the  second  indictment 
say:  "If  the  resubmission  was  not  merely 
fwmal,  the  grand  jury  which  found  the  first 
Indictment  was  disqualified.  The  grounds 
upon  which  an  individual  grand  juror  may 
be  challenged  are  stated  In  section  896  of 
the  Penal  Code.  Subdivision  6  states  one 
ground  of  disqualification."  Alter  stating  the 
substance  of  said  subdivision  6,  the  court 
say:  "This  clearly  Implies,  and  It  has  always 
been  so  held,  that  a  fixed  opinion  upon  full 
knowledge  will  disqualify.  If  a  defendant 
has  been  held  to  answer,  he  Is  brooght  Into 
court,  and  allowed  to  challenge  the  grand 
jury  before  the  charge  Is  considered  by  them. 
If  be  is  not  In  custody,  be  may  Interpose  the 
challenge  upon  his  arraignment.  This  de- 
fendant presumptively  had  that  privilege  be- 
fore the  first  Indictment.  Bnt  since  then  the 
grand  jury  had  c<m8id«red  the  case,  and  had 
examined  witnesses  In 'regard  to  the  charge, 
and  bad,  under  oath,  expressed  an  opinion  to 
the  effect  that  he  was  probably  guilty.  The 
Code  provides  no  further  opportunity  for 
challenging  the  grand  jury,  but  the  Jurors 
are  plainly  disqualified,  and,  if  the  resubmis- 
sion Is  anything  more  than  a  mere  formal 
matter,  the  charge  cannot  be  resubmitted  to 
the  same  grand  jury."  Of  course.  In  the  Ter- 
rlll Cbse  the  point  as  to  the  disqualification 
of  grand  Jurors  to  find  a  second  indictment 
did  not  arise  In  precisrfy  the  same  way  In 
which  It  is  presented  tn  the  case  at  bar,  but 
the  principle  announced  there  applies  here. 
There  it  was  held  that  the  court  could  not 
legally  order  a  case  resubmitted  to  the  same 
grand  Jury,  while  here  no  such  order  for  re- 
submission has  been  made;  but  surely  the 
absence  of  such  order  did  not  change  the  na- 
ture of  the  question  Involved.  It  Is  claimed, 
also,  that  what  was  said  ta  the  Terrlll  Case 
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about  the  disquallficaUon  of  grand  jnron 
was  dictum,  but  the  discussion  of  that  snb- 
ject  seemed  to  be  necessary  for  the  dlspoil- 
tl<m  of  the  points  raised.  However,  we  need 
not  Inquire  whethor  It  was  absolutely  neces- 
sary to  the  detorminatlcn  of  that  ease,  be- 
cause in  our  (9tnlon,  it  was  a  cwrect  state* 
ment  of  the  law  on  tbe  sidiject,  and  Is  direct' 
ly  ai^llcable  to  the  case  at  bar.  It  Is  not 
necessary  to  deUrmlne  wheOier  upon  a  prw- 
entatloB  of  -an  Indictment,  and  before  ur 
actlon  has  been  taken  upon  tt,  the  court  could 
legally  resubmit  it  to  tlie  grand  jury  fw 
correction.  In  socb  case  It  might  possibly 
be  held  that  thare  was  really  only  one  truu' 
actl<Hi  and  one  Indlctmoit,  and  that  the  n- 
snbmlsslMi  was,  as  Intimated  In  the.  Torlll 
Case,  "merely  formal,"  although  we  do  not 
wish  to  be  understood  as  expressing  my 
i^lnlon  upon  that  subject  Bnt  In  the  case 
at  bar  the  first  Indictment  had  beat  foond 
and  filed  several  months  befwe  the  secoad 
one.  It  bad  been  f<»>  a  long  time  a  penni- 
n&at  record  ct  the  court,  the  appellant  bad 
been  brought  Into'  court  under  It  and  bad 
pleaded  to  It,  and  the  case  had  a  permanoit 
place  amcaig  the  cases  at  Issue  and  ready 
to  be  set  for  trlaL  The  second  Indictment 
therefwe,  had  no  legal  connection  with  ttie 
first  one,  but  was  the  result  of  a  new  pro- 
ceeding; and,  under  the  above  views,  the 
grand  jury  were  as  much  disqualified  as  trial 
Jurors,  who  had  once  found  a  d^endant 
guilty,  would  be  disqualified  to  sit  again  as 
trial  jurors  on  the  second  trial  of  the  same 
defendant  for  the  same  offense.  We  do  not 
understand  counsel  for  respondent  as  very 
strenuously  drying  the  correctness  of  the 
foregoing  views,  but  their  principal  conten- 
tion as  to  this  point  is  that  counsel  for  ap- 
pellant, in  presenting  bis  motion  to  set  aside 
the  Indictment,  did  not  with  sufficient  par 
tlcularlty,  and  In  apt  language,  express  tbe 
ground  of  the  motion.  They  seem  to  con- 
tend that  the  motion  should  have  been  more 
in  the  form  of  a  challenge  for  bias,  whicb 
would  have  been,  perhaps,  requisite^  If  ap- 
pellant had  actually  been  brought  before  tbe 
grand  jury,  prior  to  their  examination  of 
tbe  case,  for  the  purpose  of  directly  cbal- 
lenglng  them.  This  contention  is  extremely 
technical,  as  against  a  defendant  In  a  crim- 
inal case,— that  Is,  that  a  defendant  should 
be  denied  an  acknowledged  right  because  be 
did  not  present  it  with  sufficient  ftK'mal  a^ 
curacy;  but  we  do  not  think  that  the  con- 
tention Is  maintainable.  Appellant  was  not 
before  the  grand  Jury  for  the  purpose  of  in- 
terposing a  challenge.  He  was  maklD;  a 
motion  allowed  by  the  statute  for  a  reason 
that  would  have  been  a  good  cause  for  chal- 
lenging If  there  had  been  an  opportunity  to 
do  so,  and  we  think  that  the  language  em- 
ployed stated  the  ground  of  the  motion  b^ 
yond  any  possibility  of  doubt  or  mlsnnder 
standing. 

The  Judgment  and  order  appealed  from  are 
reversed,  with  direction  to  the  court  below 
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to  snirtabi  ttie  motion  to  ut  aside  tbo  Indict- 
ment. 

We  CODCor:   TEMFLB,  J.;  HENSHAW,  J. 


(13&  Cal.  mt 

LEB  T.  MARKET  ST.  fiZ.  00.  (S.  T.  UBOO.)^ 
QEhipreme  Court  of  CBUfornla.   Dec  81. 1901.) 

jntatAQENCK UlST   CI.EAR   CHAKOB— BVl- 
DBNCB  —  PLEADINGS  —  OBJBCTION 
WAIVED  BT  INSTRUCTION. 

1.  Jodgment  for  plaintiff.  Btruck  by  defend- 
Ul^a  street  car,  cannot  be  disturbed,  thoD8:b  be 
wms  negligent  in  being  on  the  track;  there  be- 
ing CTidence  that  the  motonnan  aaw  Ub  peril 
tn  time  to  avoid  the  acddeat,  and  did  not  at- 
tempt to  stop  the  car. 

2.  Defendant  cannot  complain  that  the  com- 
plaint alleged  no  willtol  or  waoton  act;  In- 
stmctlou  harlng  been  given,  at  iti  request,  that 
contribntory  negligence  defeau  recovery  uolesB, 
bi  the  exercise  of  care  after  discovery  of  plain- 
tifTo  peril,  defendant's  employes  conld  have 
avoided  the  injury,  or  their  action  was  wanton 
•nd  recltlesa. 

McFarland.  J.,  diBseutlng. 

In  banc.  Appeal  from  superior  court  city 
and  county  of  San  Francisco;  John  Hunt, 
Judge. 

Action  by  W.  M.  Lee  against  the  Marlcet 
Street  Baitway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

P.  P.  Dunn  and  O.  W.  Baker  (C.  Mlcb- 
ener,  of  connsel),  for  appellant  Tirey  Lb 
Ward  and  Wu.  IC.  Abbott,  tot  respondent 

HBNSHAW.  J.  Tills  action  was  brought 
to  recover  damages  for  personal  Injuries 
■nstalned  by  plaintiff.  A  verdict  was  given 
In  his  fftVOT.  Judgment  In  due  course  follow- 
ed, and  from  that  Judgment  and  fronr  the 
order  denying  defendant  a  new  trial,  It  ap- 
peals. 

Ul>on  the  evening  of  September  8,  1887, 
plaintiff  attem^tbd  to  cross  Kearny  street 
In  tbe  block  between  Jackson  and  Washings 
ton  streets.  While  upon  the  track  of  tbe 
street  railroad  he  was  struck  by  an  dectrlc 
car  approaching  from  Washington  street 
and  sQstalned  the  Injuries  complained  of, 
the  most  serious  of  which  was  a  crashed 
foot  necessitating  amputation.  Although 
tbe  accident  occurred  in  the  evening,  the 
street  was  brilliantly  lighted,  and  objects 
were  plainly  discernible.  The  car  In  ques- 
tion could  hare  been  seen,  and  was  seen, 
from  a  distance  of  more  than  100  feet  from 
tbe  place  of  tbe  accident.  It  must  be  taken 
as  proved  to  the  satisfaction  of  tbe  Jury 
that  the  car  was  moving  at  an  unusual  rate 
of  speed,  and  was  sounding  no  gong  or 
alarm  bell.  But  It  Is  strenuously  argued  by 
appellant  that  conceding  It  to  have  been 
negligent  In  its  operation  of  the  car,  none 
the  less  ihe  plaintiff  himself  was  guilty  of 
contributory  negligence  barring  his  right  of 
recovoy.  Upon  this,  plalDtlff's  own  testi- 
mony is  that  having  been  standing  upon 
the  curlHrtone,  be  looked  up  and  down  the 
street  before  he  adventured  the  crossing, 
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and  he  further  testlflee:  "AH  that  T  know 
about  the  accident  is  that  1  was  struck,  and 
my  foot  was  mangled.  I  know  that  the 
car  was  right  on  me,  and  I  know  that  some 
man  bollered  in  tbe  car.  I  do  not  know 
where  the  man  was  who  hollered  at  me.  I 
supposed  he  was  tn  the  car.  The  sound  was 
right  at  me  when  I  beard  It"  That  a  man, 
under  these  clccumstances,  should  thus  heed- 
lessly cross  a  public  street  In  the  middle  of  a 
block,  and  know  nothing  of  the  approach 
of  a  street  car  until  the  moment  when  it 
stmck  him.  Is  a  demonstration  of  carelesa- 
ness  and  negligoice  so  complete  as  to  re- 
quire no  eommwt  Were  this  the  whole  of 
the  matter,  it  would  be  clear  that  by  his 
own  conduct  plaintiff  had  forfeited  ills  right 
to  a  recovery.  But  there  Is  a  further  prin- 
ciple firmly  establlsbed  In  this  state,— that 
one  having  an  opportunity  by  the  exercise 
of  proper  care  to  avoid  Injuring  another  must 
do  so  notwithstanding  the  latter  has  placed 
hlmsdf  In  a  situation  of  danger  by  his  own 
n^Ugoice  (Fox  v.  Railway  Co.,  118  CaL 
55,  60  Pac.  25,  62  Am.  St  Rep.  216);  or,  as 
the  principle  was  stated  In  another  form  In 
Esrey  v.  Southern  Pac.  Co.,  103  Cal.  511,  87 
Pac  COO:  "He  wbo  last  has  a  clear  oppor- 
tunity of  avoiding  tbe  accident  by  the  ex- 
ercise of  proper  care  to  avoid  injuring  an- 
other, must  do  so;"  and  as  Beach  well  puts 
It  (Contrib.  Neg.  I  50):  "The  real  Issue  is 
not  whose  negligence  came  first  or  last  but 
whose  negligence,  however  It  came,  was  the 
proximate  cause."  The  motorman  testified 
that  he  was  some  14  feet  from  the  place 
of  the  accident  when  be  discovered  the  plain* 
tiff  ai^roaching  the  track.  He  did  not  then 
think  that  the  man  would  attempt  to  make 
the  crossing.  Witness  was  standing  with 
tbe  brake  in  one  band  and  the  bell  strap 
In  the  other,  and,  as  be  came  nearer,  saw 
that  the  man  was  about  to. step  upon  the 
track.  "I  Jerked  tbe  bell  down  and  the 
brake  at  the  same  time,  and,  as  I  Jerked  the 
bell  down,  I  hollered,  'Look  out*  and  I 
reached  over  for  the  reverse.  As  I  got  hold 
of  the  reverse,  I  Just  gave  tbe  brake,  also, 
a  little  slack,  to  let  the  wheels  slip  back 
when  I  put  the  reverse  into  it  By  the  time 
I  got  tbe  reverse  and  brake  on,  he  was  with- 
in two  feet  of  the  front  of.  the  car.  I  was 
going  about  six  and  a  half  miles  an  hour. 
I  did  everything  that  was  possible  to  do  to 
avoid  the  accident"  But  against  this  testi- 
mony was  that  Introduced  by  the  plalntifTs 
witnesses  that  the  car  was  coming  at  a  high 
and  unusual  rate  of  speed;  that  the  attention 
of  the  motorman  was  directed  to  the  plaintiff 
by  a  passenger  upon  the  car,  and  that  when 
so  directed  he  did  not  attempt  to  stop  his 
car,  but  satisfied  himself  with  shoutlug, 
"Look  out"  or,  "Get  out  of  the  way;"  that 
tbe  speed  of  the  car  was  not  promptly  check- 
ed upon  discovery  of  the  perilous  situation 
of  plaintiff.  Here,  then,  was  enough  to  war- 
rant  the  submission  to  tbe  Jury  oC  the  .que* 
tlon  whether  or  not  the  defendant  exercised 
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ordinary  care  after  dlBOovery  of  plaintiff's 
situation  of  peril.  If  It  did  not,  tben,  notwlth- 
staodlDg  the  negligence  of  plaintiff.  It  was 
liable.  The  verdict  of  the  Jury  Is  a  finding 
to  the  effect  that  they  did  not  believe  that 
defendant's  employes  exercised  proper  care 
nfter  discovery  of  plaintiff's  situaticHi. 

The  appellant  complains  that,  as  there  was 
no  allegation  in  the  comidalnt  that  any  act 
on  the  part  of  the  defendant  was  willfully 
or  wantonly  done.  Instructions  to  the  Jury 
upon  the  matter  Were  Improper  and  harmful; 
but  at  defendant's  own  request  the  Jury  was 
Instructed  that  contributory  Diligence  de- 
feats a  recovery,  "unless,  In  the  exercise  of 
ordinary  care  after  the  discovery^  of  plain- 
tiff's peril,  they  could  have  avoided  the  In- 
jury complained  of,"  and  "unless  yon  also 
find  that  their  action  in  the  premises  was 
wanton  and  reckless."  nilnols  Trust  &  Sav- 
ings Bank  v.  Pacific  Ry.  Co.,  115  Cal.  285. 
47  Pac.  60;  Rudel  t.  Lob  Angles  Co.,  118 
Cal.  281,  50  Pac.  400;  Avakian  v.  Noble,  121 
Cal.  216.  53  Pac.  659.  Other  objections  are 
made  by  appellant  to  the  instruction^  given 
and  refused  by  the  court.  We  find  no  Just 
cause  of  complaint.  The  law  covering  tiieir 
deliberations  was  quite  fully  and  accurately 
presented  to  the  Jury. 

The  Judgment  and  order  appealed  from  are 
therefore  affirmed. 

We  concur:   TEMPLE,  J.;  VAN  DTKB, 

J.;  HARRISON,  J. 

GAROUTTE,  j.   I  concur  In  the  Judgment 

BEATTY.  C.  J.  I  concur.  There  was,  as 
shown  by  the  opinion  of  Justice  HENSHAW, 
some  evidence  In  this  case  upon  which  the 
Jury  may  have  found  that  the  motorman 
could  have  prevented  the  accident  by  making 
proper  use  of.  the  means  in  his  power  as 
soon  as  he  became  aware  that  plaintiff  was 
walking  heedlessly  into  danger,  and  there- 
fore, under  the  rule  settled  by  a  long  series 
of  decisions  here,  we  cannot  set  aside  that 
Implied  finding  upon  the  ground  that  It  Is  un- 
supported by  tlie  evidence.  I  feel  constrain- 
ed to  say,  however,  that  the  preponderance 
of  the  evidence  against  the  plaintiff  on  this 
point  is  so  great  as  to  make  It  difficult  to 
asanme  that  It  was  the  real  basis  of  the  ver- 
dict 

McPARLAND,  J.  I  am  not  able  to  con- 
cur in  the  judgment  of  affirmance.  I  think 
that  the  admitted  contributory  negligence 
of  the  respondent  prevents  his  recovery  In 
this  action.  No  one  disputes  the  old  and 
fundamental  rule  tliat  no  one  can  recover 
damages  for  personal  Injuries  which  were 
In  part  caused  by  his  own  n^ligeoce,  al- 
though the  negligence  of  the  party  sued  may 
also  have  contributed  to  the  Injiu-y.  This 
rule  has  been  'slightly  modlfled  in  this  state, 
and  a  few  exceptions  to  its  absoluteness 
have  been  allowed;  but  none  of  the  allowed 


exceptions  Indude,  in  my  opinion,  the  case 
at  bar.  The  first  and  leading  case  b«v 
which  opened  the  door  to  any  modlflcatioDs 
of  the  rule  Is  Needham  v.  Railroad  Co.,  37 
Cal.  409,  In  which  the  law  on  the  subject 
as  it  bad  been  uniformly  declared  by  die 
highest  courts  of  New  York  was  expressly 
departed  from.  But  the  doctrine  announced 
In  the  Needham  Case  was  put  entirely  on  the 
declared  distinction  "between  cases  of  prox- 
imate and  remote  negligence  on  the  part  of 
plaintiff,"— that  Is,  where  the  negllg«ice  of 
plaintiff  contributed  only  remotely  to  the  in- 
jury, while  the  negligence  of  the  defendant 
was  the  proximate  cause  of  the  injury,  there 
the  latter  Is  liable  notwithstanding  the  neg- 
ligence of  the  former.  Sanderson,  J.,  deliv- 
ering the  opinion  of  the  court,  quotes  approv- 
ingly from  the  supreme  court  of  VeroKHit 
as  follows:  "When  there  has  been  mutual 
negligence,  and  the  negligence  of  each  party 
was  the  proximate  cause  of  the  Injury,  no 
action  whatever  can  he  sustained.  In  the 
use  of  the  words  'proximate  cause*  Is  meant 
negligence  at  the  time  the  Injury  happened." 
Now,  in  the  case  at  bar.  It  cannot  be  ques- 
tioned that  the  negligence  of  plaintiff  c«i- 
tributed  approximately  to  the  Injury;  that 
is,  his  negligence  was  at  the  very  Instant  ot 
the  -"time  the  Injury  happened."  It  Is  there- 
fore not  within  the  Needham  Case,  where  tbe 
negligence  of  the  plaintiff  consisted  Id  the 
fact  that  at  a  time  long  prior  to  the  acddent, 
and  at  a  place  far  distant  from  the  place  of 
the  accident  he  had  negligently  allowed  the 
horse  Injured  to  escape  from  his  pasture  and 
stray  onto  the  railroad.  The  other  cases 
relied  on  by  respondent  are  mostly  csms 
where  young  chlldrai  were  injured,  and  tbe 
remote  n^llgence  was  that  of  their  parents, 
w4io  bad  previously  to  tbe  injury  allowed  the 
children  to  i>lay  near  the  railroad.  The  case 
most  strongly  In  favor  of  respond^it  is  Vkrey 
T.  Southern  r^.  Co..  103  CaL  541,  37  Pac. 
500,  decided  in  department;  but  in  that  case 
the  negligence  of  plaintiff,  if  it  could  be  caU- 
ed  negligence,  was  very  slight  and  tbe  coa- 
dnct  of  those  In  charge  of  the  train  which  In- 
jured her  was  reckless,  willful,  and  wanton, 
in  the  highest  degree.  The  slightest  care  on 
their  part  would  have  prev^ted  the  Injnty. 
The  case  at  bar  Is,  In  my  opinion,  deai^ 
within  the  settled  rule  that  one  guilty  of  eoor 
trlbatory  negUgoice  cannot  recover. 


(US  cki.  m) 
MeCORMICK  T.  GROSS.    (Sac.  199.) 
(Supreme  Court  of  California.   Jan.  3.  1902.) 

ABATEMENT— PENDING  ACTION— ID BNTITT  OP 
CAUSES  OF  ACTION. 

Under  Code  Civ.  Proe.  S§  1908,  191t  pro- 
viding that  a  jndffuient  is  conolnsive  as  to  6» 
matter  directly  adjudged  and  that  is  adjndfed 
la  a  former  jadgiiient,  which  appears  on  its 
face  to  have  been,  or  which  was  neceasarilr. 
included  therein,  the  pendencr  of  an  action  for 
money  alleged  to  be  due  under  a  contract  Ut 
the  sale  of  personalty  cannot  abate  an  actiOB 
by  the  same  plaintiff  for  the  apedflc  jfrof/atj. 
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unce  an  adjudication  io  the  former  actkiu  that 
plaintiff  did  not  sell  the  property  to  defendant 
would  not  determine  tliat  hfi  waa  not  entitled 
to  its  poBsesston. 

.  Commlsslouers'  decision.  Department  1. 
Appeal  from  superior  court,  San  Joaquin 
county;  Edward  I.  Jones,  Judge. 

Action  by  Margaret  MeOormlcli  against 
Jotm  EL  Gross.  From  a  Judgment  In  favor 
of  defendant,  and  an  order  denying  plalntifTs 
motion  for  a  new  trial,  she  appeals.  Berers- 
ed. 

Louttit  Sc  MlddiecoCr,  for  appellant  Nlcol, 
Orr  &  Natter,  for  respondent 

COOPER.  0.  Appeal  from  Judgment-  and 
order  denying  plalntifTB  motion  for  a  new 
trial.  The  complaint  waa  filed  November  11, 
1808,  and  allies  that  on  the  1st  day  of  Sep- 
tember,  1886,  the  plaintiff  was,  ever  since 
has  been,  and  still  Is,  the  owner  and  entitled 
to  the  possession  of  the  personal  property 
therein  described,  of  the  value  of  f  1,626;  that 
defendant  Is  In  possession  thereof,  and  re- 
fuses to  deliver  possession  to  plaintiff  after 
demand  made.  Judgment  is  prayed  for  the 
recovery  of  the  possession  of  the  property, 
or  Its  value  In  case  a  delivery  cannot  be  had. 
The  defendant  denied  the  all^atlons  of  the 
complaint,  and  pleaded  In  abatem^t  the 
pendency  of  another  action.  The  facts  plead- 
ed and  relied  upon  In  supp<H>t  of  def^dant's 
plea  of  "action  pending"  are  as  follows:  On 
Jnly  14,  1898,  this  plaintiff  commenced  an  ac- 
tion against  this  defendant  to  recover  the 
sum  of  $1,000,  alleged  to  be  due  and  owing  to 
plaintiff  upon  an  express  contract,  as  the 
purchase  price  of  the  personal  property  de- 
scribed in  the  complaint  in  this  case,  which, 
it  was  alleged,  had  been  sold  and  delivered 
by  plaintiff  to  defendant  at  his  special  in- 
stance and  request.  The  defendant  answer- 
ed said  complaint,  denying  the  indebtedness. 
Upon  trial  Judgment  was  duly  given  and  made 
October  13,  1868.  in  favor  of  defendant  and 
against  plaintiff.  Plaintiff  made  a  motion 
for  a  new  trial,  which  was  denied  February 
13.  1886,  and  on  the  10th  day  of  April,  1890. 
he  duly  gave  notice  of  appeal  to  this  court 
from  the  said  Judgment  and  order  denying 
his  motion  for  a  new  trial.  The  present  ac- 
tion was  tried  May  11,  1899,  and  at  the  time 
of  the  trial  the  ai^al  from  the  Judgment 
and  order  In  the  former  action  was  stJIl 
pending.  The  Judgment  and  order  have  since 
been  afiftrmed  here.  tiO  Pac.  858.  The  above 
facts  appearing  at  the  trial,  the  court  order- 
ed that  "this  action  do  abate,"  and  that  de- 
fendant recover  his  costs,  and  Judgment  was 
to  entered.  The  sole  question  here  is  as  to 
whether  or  not  the  above  facts  show  that  a 
prior  action  was  pending  concerning  the  same 
subject-matter  at  the  time  of  the  trial  of 
this.  We  do  not  think  the  identity  of  the 
subject-matter  of  the  two  suits  was  snch 
that  the  plea  of  defendant  was  available. 
The  present  action  Is  for  the  recovery  of  the 
possession  of  iqKciflc  personal  property.  The 


gist  of  the  action  Is  the  right  of  the  plaintiff 
to  the  Immediate  and  exclusive  possession  of 
the  property  at  the  time  the  action  was  com- 
menced. Fredericks  v.  Tracy,  98  Cal.  658, 
33  Pac.  750.  This 'was  the  purpose  of  the 
suit,  and  its  subject-matter.  It  had  for  its 
immediate  purpose  and  object  the  question 
as  to  the  right  to  the  possession  of  the  prop- 
erty. The  prior  action  was  not  for  any  such 
purpose.  Its  primary  object  was  to  recover 
money  alleged  to  be  due  by  virtue  of  a  con- 
tract. The  consideration  of  the  contract  was 
alleged  to  be  the  sale  and  delivo-y  of  the  per- 
sonal property  described  herein,  but  the  con- 
sideration was  not  the  subject-matter  of  the 
contract  The  comi^lnt  would  have  been 
good  without  any  all^atlon  as  to  the  consid- 
eration. The  consideration  was  an  essential 
matter  to  be  proven,  but  it  does  not  follow 
that  because  the  complaint  stated  the  evi- 
dence of  the  consideration,  such  statement 
constituted  the  subject-matter  of  the  action. 
The  prior  action  could  not  have  determined 
the  right  to  the  possession  of  the  property. 
In  fact  its  determination  in  favor  of  defend- 
ant tended  to  show  that  the  property  was 
never  sold  or  delivered  to  defendant  The 
fact  that  by  the  Judgment  In  the  prior  case  it 
was  determined  that  defendant  was  not  in- 
debted to  plaintiff  In  the  sum  of  ?1,000,  or  any 
other  sum,  for  the  sale  and  delivery  of  the 
personal  property,  does  not  determine  that 
plaintiff  Is  not  the  owner  and  entitled  to  the 
possession  thereof.  It  would  be  strange  If 
the  law  w^e  that  In  any  case  where  a  plain- 
tiff brings  suit  upon  an  express  contract  for 
a  sum  alleged  to  be  due  for  the  sale  and  de- 
livery of  personal  property,  and  the  defend- 
ant prevails,  the  plaintiff  would  not  only  lose 
the  suit  but  the  right  to  the  possession  of  the 
property.  Tet  such  is  the  inevitable  logic  of 
defendant's  position.  The  plaintiff  would  not 
only  lose  the  former  suit  snd  have  to  pay  the 
costs,  but  would  lose  the  property  alleged  to 
have  been  sold.  If  the  action  i>ending  was  a 
good  defense  In  abatement  the  Judgment 
(now  final)  Is  a  bar,  and  can  be  pleaded  as 
such.  The  authorities  all  hold  that  in  case 
of  a  plea  in  abatement  the  Identity  of  the 
matters  involved  must  be  such  that  a  Judg- 
ment in  the  first  could  be  pleaded  in  bar  as  a 
former  adjudication.  1  Enc.  Pi.  &  Prac.  p. 
762,  and  cases  cited;  Newell  v.  Newton,  10 
Pick.  471;  Vance  v.  Olinger,  27  Cal.  360. 
In  the  latter  case,  in  spealdng  of  the  plea  of 
another  action  pending,  this  court  said:  "If 
a  Judgment  in  the  first  suit  would  not  be  con- 
clusive of  the  second,  the  pendency  of  the 
former  action  cannot  defeat  the  second." 
It  ts  provided  in  section  1908,  Code  Civ.  Proc, 
that  a  Judgment  or  order  in  certain  cases  la 
conclusive  between  the  parties  as  "to  the 
matter '  directly  adjudged,"  and  In  section 
IDll,  "thot  only  is  deemed  to  have  been  ad- 
judged in  a  former  Judgment  which  appearc 
upon  its  face  to  have  been  so  adjudged,  or 
which  was  actually  and  necessarily  Included 
therein  or  necessary  thereto."   In  this  case 
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we  may  concede  that  the  former  Judgment 
adjudged  that  defendant  was  not  Indebted 
to  plaintiff,  and  that  plaintiff  did  not  sell  and 
deliver  the  personal  property  to  defendant. 
It  was  not  actually,  or  necessarily,  or  In  any 
manner  adjudged  that  plaintiff  was  not  the 
owner  and  entitled  to  the  possesion  of  the 
property,  because  he  failed  to  prove  that  he 
had  sold  It  to  defendant 

It  follows  that  the  judgment  and  order 
should  be  rermed. 

We  concur:  HATNES,  C;  SMITH,  0. 

FEB  CURIAM.  For  the  reasons  given  In 
the  f(M^oing  opinion,  the  Judgment  and  or- 
&er  are  reversed. 


036  Cal.  173) 

MIDDIiBCOFF  v.  nEMSTRBETT  et  al.  (Lw 
A.  1,180.) 

(Supreme  Court  of  California.    Dec.  2S,  1901.) 

JUSTICBS-TAKINO  ACKNOWLBDOMBNTB— 
JURIfiDICTION. 

Under  Code  Civ.  Proc.  9  17&.  Umiting  the 
territorial  Jurisdiction  of  a  Justice  of  the  peace 
to  take  and  certify  ncknowledgmeuts  to  his 
county,  a  jusUce's  certificate  of  acknowledg- 
ment to  a  mortgage  which  on  its  face  shows 
that  he  took  it  out  of  bis  county  is  inaaffldent 
to  entitle  the  mortgage  to  record. 

Gommtealoners'  decision.  Department  2. 
Appeal  from  superior  court;  BlvoBlde  county; 
J.  S.  Noyes,  Judge. 

Action  by  Georgia  MIddleooff,  as  adminis- 
tratrix of  Lawrence  MIddleooff,  deceased, 
against  C.  S.  Hemstreet  and  others.  Judg- 
ment for  plaintiff  granting  insufflcient  relief, 
and  she  appeals.  Affirmed. 

Louttlt  &  Mlddlecoff,  for  aj^dlant  Bled- 
soe &  Bledsoe,  for  respondents. 

HATNES,  0.  This  acti<Hi  was  brought  by 
the  plalntiCT  (appelant  here)  to  foreclose  a 
mortgage  made  by  defendant  C.  S.  Hem- 
street  on  April  16,  1896,  to  Lawrence  Mlddle- 
coff, since  deceased,  upon  certain  lands  alto- 
ated  In  the  county  of  Riverside,  to  secure  a 
promissory  note  of  that  date  for  f250,  for 
services  to  be  thereafter  rend«^,  and  which 
mortgage  was  recorded  in  the  recorder's  office 
of  said  Riverside  eotuty  on  April  21,  1896. 
The  defendant  Emily  Hemstreet  Is  the  wife 
of  said  mortgagor,  and  three  days  after  said 
mortgage  was  recorded  she  filed  a  declaration 
of  homestead  upon  the  same  lands  describ- 
ed Jn  said  mortgage  tor  the  beneBt  of  her- 
self and  husband.  The  court  found  In  favor 
of  the  plaintiff  against  the  defendant  C.  S. 
Hemstreet  for  the  amount  due  upon  the 
promissory  note,  but  held  that  the  mortgage 
was  InvaUd  as  against  the  homestead,  be- 
cause of  the  Insufficiency  of  the  certificate 
of  admowledgment  to  entitie  the  mortgage 
to  be  recorded.  No  question  Is  made  as  to 
the  validity  of  the  homestead,  esc^t  as 
against  the  mortgage,  nor  as  to  the  sufficien- 
cy of  the  findings  to  sut^rt  the  Judgment 


RBPOSTEB.  (CtL 

The  only  question  discussed  and  to  be  de- 
cided Is  whether  the  certificate  of  the  ac- 
Imowiedgment  of  said  mortgage  was  such  u 
to  entitle  It  to  be  recorded.  If  It  was.  Mrs. 
Hemstreet  had  constructive  notice  pf  the  er- 
Istence  of  the  mortgage  when  she  filed  her 
declaration  of  homestead;  and.  If  It  was  uot 
sufficient,  she  had  no  notice,  either  actual  or 
constructive,  of  its  existence.  The  mortgage 
describes  the  property  mortgaged  as  situated 
In  the  county  of  Riverside,  and  the  certifl- 
cate  of  acknowledgment,  as  set  out  In  tke 
findings,  is  as  fc^ows:  ^'State  of  California, 
County  of  San  Diego— ss.:  On  this  16th  day 
of  April,  one  thousand  eight  hundred  and 
nlnety-elx,  before  me,  J.  W.  Ryan,  a  Justice 
of  the  peace  of  the  township  of  San  Jacinto, 
In  said  county,  residing  therein,  duly  commis- 
sioned and  sworn,  personally  appeared  C.  S. 
Hemstreet,  known  to  me  to  be  the  person 
described  in,  and  whose  name  Is  subscribed 
to  the  witliln  Instrument  and  he  ackaowl* 
edged  to  me  that  he  executed  the  same.  In 
witness  whereof  I  have  hereunto  set  my  hand 
and  affixed  my  official  seal  at  my  office  in 
the  county  of  San  Diego,  the  day  and  year 
first  above  written.  J.  W.  Ryan,  Justice  of 
the  Peace,  San  Jacinto  Township,  County  of 
Rlvei-slde,  State  of  California."  The  body  of 
the  mortgage  described  the  mortgaged  [no- 
ises as  situated  In  the  coimty  of  Rivoslde. 
but  that  fact  does  not  even  tend  to  show 
where  the  acknowledgment  was  taken  or  cer- 
tlded.  The  acknowledgment  would  be  qtiite 
as  valid  if  taken  and  properly  certified  betor* 
an  authorized  officer  In  another  county  or 
state.  It  appears  from  the  bill  of  exc^tl(»ia 
that  it  was  proved,  over  the  objection  of  de- 
fendants, that  the  original  certificate  consists 
partly  of  printed  form  and  partly  of  written 
words;  that  the  words  "San  Diego"  wherever 
they  appear  therein  are  printed,  and  the 
words  "Riverside"  and  "San  Jacinto  Town- 
ship," wherever  they  appear,  are  written;  and 
that  the  certificate  as  recorded  In  the  record- 
er's office  Is  entirely  in  writing,  and  does  not 
show  that  any  part  of  the  original  was 
printed.  Upon  the  face  of  the  original  cer- 
tificate it  appears  that  Ryan  was  a  Justice 
of  the  peace  In  Riverside  county,  and  that  he 
took  and  certified  the  acknowledgment  in  San 
Diego  county.  The  venue  Is  laid  In  that  coon- 
ty.  *'Tbe  purpose  of  the  venue  to  an  c^ial 
certificate  Is  to  show  that  the  official  act  is 
done  within  the  territorial  Jurlsd-lction  of  the 
officer."  Roussaln  v.  Norton,  S3  Mhin.  563, 
55  N.  W.  747;  Bhick,  Law  Diet  tit  "Venna" 
He  certifies  that  Hemstreet  appeared  before 
him  "In  said  county,"  and  the  in  testtmoniiun 
clause  certifies  that  It  was  6oae  at  his  office 
"In  the  county  of  San  Diego,"  and  subscribes 
himself  as  "Justice  of  the  peace  of  San 
Jacinto  township,  county  of  Riverside."  Sec- 
tion 179,  Code  Civ.  Proc.,  limits  the  territo- 
rial Jurisdiction  of  a  Justice  of  the  peace  *<> 
take  arid  certify  acknowledgments  to  his 
coimty.  Kven  If  It  were  possible  to  conchide 
that  Ryan  was  a  Justice  of  the  peace  of 
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San  Olego  conut?,  lils  certificate  was  not  ac- 
companied by  tbe  certiflcate  of  tbe  county 
clerk  of  that  county,  required  by  section 
UM  of  the  CMl  Code;  and  the  mortgage, 
In  rach  case,  was  not  entitled  to  record 
In  Rlrerslde  county.  In  Emeric  v.  Alvara- 
do^  80  CsL,  at  page  477  et  seq.,  27  Pac. 
SOT,  the  requirements  of  tbe  CItU  CkHle  In 
regard  to  certificates  of  acknowledgments  are 
quite  Cully  considered,  and  as  to  the  certifi- 
cate there  under  consideration  It  was  said: 
"Now,  the  certificate  of  acknowledgment  to 
the  said  deed  to  Patrick  commences  as  fol- 
lows: 'State  of  California,  City  and  County 
of  San  Francisco— as,:  On  this  eighth  day 
«f  December,  A.  D.  1878,  before  me.  H.  I.  Tll- 
lotsoh,  a  notary  public  In  and  for  sold  city 
and  county.'  It  Is  signed,  'H.  L  HUotBon, 
Kota^  Public'  At  the  end  of  the  cortiflcate 
he  Bays  be  has  hereunto  'affixed  my  official 
seal.'  and  be  attaches  a  aeo)  as  follows: 
ISeal.}  H.  I.  TQIotsou,  Notary  Public.  Coo- 
tra  Costa  County.'"  It  whs  held  In  that  case 
tliat  the  material  statemoits  In  tbe  certlflcate 
were  not  true,  and  that  It  was  not  sufficient 
on  its  face;  and  In  the  same  case  (page  462, 
90  Cel.,  and  page  362.  27  Pac),  speaking  of 
the  title  of  another  itortion  of  tbe  San  Pablo 
Bancho,  It  was  said:  "We  think  the  certifi- 
cate of  acknowledgment  <tf  tbe  deed  from  Oa- 
brld  Castro  and  wife  to  Acosta  Is  fatally 
defective  It  commences  as  follows:  'Be  it 
remembered  that  on  tbe  fifteenth  day  of  Ko- 
Tember,  A.  D.  1851,  before  me,  Guatavus 
Harper,  one  of  the  justices  of  die  peace  In 
and  for  said  •  *  *  came  tbe  above  nam- 
ed,' etc.,  and  It  is  signed  "Oustavus  Harper, 
J.  P.*  This  certificate  shows  neither  venue 
nor  Jurisdiction." 

Appellant  (5ites  section  1862,  Code  Glv. 
Proc,  which  provides,  "When  an  Instrument 
consists  partly  of  written  words  and  partly 
of  a  printed  form,  and  the  two  are  Incon- 
sistent, the  former  controls  tbe  latter,"  and 
argues  that,  as  the  signature  of  tbe  jusUce 
la  flowed  by  the  written  statement  that 
be  la  a  "jnetlce  of  the  peace  of  San  Jadnto 
townsbip,  county  of  Riverside,"  that  we  must 
read  "Riverside  county"  wherever  "San  Die- 
go county"  occurs  In  the  certificate.  But  It 
may  be  true  that  he  Is  a  Justice  of  the  peace 
of  Riverside  county,  and  that  he  took  and 
•lertiaed  this  acknowledgment  In  ^an  Diego 
oonnty,  believing  that  he  had  Jurisdiction  to 
do  so.  These  two  facts,  as  such,  are  not  In- 
consistent But  said  section  of  l^e  Code  is 
not  applicable  here,  and  fln>eilantfs  argument 
based  thereon  conclusively  sustains  respond- 
ent's contention,  since  It  shows  that  If  the 
whole  of  the  certificate  had  been  In  the 
lundwritlng  of  the  Justice,  the  only  possible 
craduslou  would  be  that  tbe  acknowledgment 
waa  taken  In  Sau  Diego  county  by*a  Justice 
•f  the  peace  of  Riverside  county,  and  hence 
antslde  of  his  territorial  Jurisdiction.  The 
record  of  the  mtHtgage  In  the  recorder's  of- 
fice is  entirely  In  writing,  and  therefore  does 
not  ibow  tbe  facts  from  which  couns^  iBZ&, 
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under  the  provisions  of  said  sectlcm  18S2, 
Code  GlT.  Proc,  that  the  acknowledgment 
was  taken  and.  certified  In  Riverside  couBty. 
The  only  purpose  of  the  acknowledgment  Is 
to  enable  It  to  be  recorded  as  a  notice  to 
others  of  the  fact  and  date  of  the  lien.  The 
acknowledgment  adds  nothing  to  Its  validity 
or  effect  as  between  tbe  parties,  and  It  Is  the 
record,  not  the  original  certificate,  that  op- 
erates as  notice.  The  record  cannot  show 
that  tbe  certificate  "consists  partly  of  writ* 
ten  words  and  partly  of  printed  form."  Tbe 
record  must  be  made  **ln  la^e  and  w^- 
bonnd  books.  In  a  fair  band."  PoL  Code,  f 
4235.  It  Is  said  by  counsel  tot  appellant  that 
the  words  "San  Diego"  are  not  necessary  to 
the  validity  and  legality  of  the  certificate,- 
citing  ProfC.  Not.  I  45,  p.  81.  The  author, 
however,  begins  said  section  by  saying  tbati 
"There  Is  a  difference  In  the  decisions  u  to 
the  place  appearli^  In  flie  certUtoate  wber* 
the  acknowledgment  Is  made.  Tbis  arises 
from  tbe  statutes  In  some  states  giving  a 
limited  Jurisdiction  to  colaln  officers."  It 
results  that  decisions  In  other  Jurlsdlcthns 
cannot  be  properly  estimated  without  an  ex- 
amination of  the  statutes  fit  tbe  state  whm 
tbe  decision  Is  made,  and,  In  view  of  our 
statute  and  tbe  prlw  decMons  of  this  court, 
we  deem  It  unnecessary  to  make  such  ex- 
amination. The  case  of  BIytbe  v.  Houston,  , 
46  Tex.  65,  appears  to  be  in  p<^nt  but  Is  In 
direct  conflict  with  the  case  of  Emeric  y.  Al- 
varado,  90  Cal.  478,  27  Pac  356,  hereinbeftu'e 
cited.  Louffborough  t.  Parker,  12  Serg.  &  R 
48,  we  think  was  correctly  decided,  bat  If 
broadly  distinguishable  from  the  case  at  bar, 
as  is  also  the  case  of  Carpenter  v.  Dexter 
8  WaU.  513,  19  L.  Ed.  426,  also  Cited  by  a^ 
pellant  In  Touchard  v.  Crow.  20  Cal.  150, 
81  Am.  Dec  lOS,  the  certificate  of  acknowl- 
edgment was  in  form  correct  and  the  only 
question  touching  Its  validity  was  whether 
a  deputy  county  clerk  had  power  to  take  aiiA 
certify  It 

I  advise  that  the  Judgment  be  affirmed. 

We  concur:   ORAT,  0.;  COOPER,  0. 

PER  CnRIASi.  Fn  tbe  fttasons  glren  to 
the  tategoiBg  opinion,  tbe  faOgmtat  Ib  a& 

firmed. 

(UB  CftL  su< 

RICHARDSON  et  al.  v.  CHICAGO  PAOK- 

ING  ft  PROVISION  ca  et  si 

<S.  F.  1,689.) 

(Supreme  Court  of  Oailfornla.   Jan.  4.  1902;) 

APPEAX^BBVKRSAL-REMIITITUIU-RSCALIi 
— PARTIB8. 

Where  a  Judcmeut  has  been  reveraed,  and 
remittitur  sent  down  to  the  lower  court  It  can- 
not be  recalled  on  the  ffroood  that  an  alleged 
adverse  party  was  not  made  party  to  tbe  ap- 
peal. Such  recall  can  ouly  be  made  when  tbe 
order  is  a  nullity  because  made  Inadvertantly 
or  obtained  by  fraud. 

In  banc   Moticm  to  recall  remtttitnr. 

nled. 

Far  former  oplnlcm,  see  63  Paa  Ti> 
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McFABULND.  J.  This  is  a  modon  by  14 
persons  tor  an  order  to  recall  tbe  remittitur 
hereinbefore  Issued  in  tlie .  above-entitled 
cause,  and  to  take  further  proceedings  there- 
in. The  moTfng  parties  were  defendants  In 
the  superior  court,  and  recoyerd  Judgment 
against  the  plaintiff  therein,  Fntln,  for  the 
aggregate  amount  of  f 1,793.82,  to  be  divided 
between  them  as  directed  by  tbe  Judgmoit; 
$123.70  thereof  to  be  paid  to  the  defendant 
therein,  D.  W.  Patterson.  Fortin  ai^ealed 
from  the  Judgment  and  from  an  order  deny- 
ing hiB  motion  for  a  new  trial  The  a[q>eal 
was  regularly  heard  and  submitted  here,  and 
on  December  10,  1900,  this  court  rendered 
its  decision  rererslng  the  Judgment  and  or- 
der appealed  from,  and  ordered  a  new  triah 
In  30  days  thereafter  the  remittitur  In  ques- 
tion went  down  to  the  court  below.  This 
present  motion  was  made  September  27, 
1001,  about  eight  montha  after  the  remittitur 
had  gone  down.  The  motion  la  based  on  the 
asserted  fact  that  said  Patterson,  now  de- 
ceased, was  an  adverse  party,  and  that  nei- 
ther he  nor  his  administratrix  was  properly 
served  with  the  notice  of  appeal.  Fortin 
denies  that  Patterscm  was  an  adverse  party, 
and  shows  that  be  had  paid  Patterson's  Judg< 
ment  and  dismissed  as  to  him.  It  Is  still 
contended  by  the  moving  parties  that,  not- 
.wlthstanding  this  settlement  with  Patterson, 
the  latter  might  be  affected  by  future  phases 
of  the  litigation.  When  a  remittitur  has  gone 
down  to  the  lower  court,  this  court  has  lost 
Jurisdiction  of  the  case,  nnlesd  It  bad  been 
Issued  Inadvertently,  or  some  fraud  or  Im- 
position had  been  practiced  upon  tbe  court 
or  the  opposite  party;  and  in  such  case  the 
remittitur  is  not  recalled  upon  the  theory 
that  this  court  can  resume  a  Jurisdiction  once 
lost,  but  upon  the  principle  that  an  order 
made  inadvertently,  or  obtained  by  fraud, 
may  be  treated  as  a  nullity,  and  the  case 
considered  as  still  pending  in  this  court. 
See  Jrumpler  v.  Trumpler,  123  Cal.  248,  55 
Pac.  1008,  and  cases  there  cited.  But  there 
is  nothing  In  the  case  at  bar  that  brings 
It.  within  tbls  principle.  This  conrt,  there- 
fore, had  lost  Jurisdiction  of  the  above-enti- 
tled cause  when  the  motiMi  to  recall  was 
made. 

The  motion  Is  denied. 

We  concur:  BEATTY,  C.  3.;  HARRI- 
SON, J,;  GAROUTTB,  J. 


(135  Cal.  306) 

PEOPLE  V.  McLean.   (Cr.  718.) 
(Supreme  Court  of  California.    Jan.  8,  1902.) 

EM  fiEZZLKMENT— EVIDENCE  —  SUFFICIBNCT  — 
INSTRUCTIONS  —  WITNESSES— CROSS-EXAMI- 
NATION—A  PPB  A  I/— RULINGS  ON  EVIDENCE— 
BRIEFS. 

1.  Under  an  Information  charging  embezzle- 
ment of  jewelry  intrusted  to  accused  as  agent 
and  bailee,  to  be  sold  or  the  proceeds  retnrned. 
that  accused  SKreed  to  return  the  jewelry  or 
its  pi-occ«ds.  and  did  neither,  and  wbeit  ar- 
rested was  detected  biding  some  of  the  jewelry, 


and  stated  that  he  did  not  have  the  remainder 
of  it,  is  sufflcieot  to  snstain  a  coDTiction, 
since,  having  been  intrusted  with  the  property 
and  having  frandulently  converted  It  tu 
crime  was  complete. 

2.  A  witness,  having  testified  as  to  couvem- 
tlons  as  to  the  loss  of  tbe  jewelry,  cannot  be 
cross-examined  as  to  other  and  independait 
transactions  tietween  himself  and  accnsed,  u 
tending  to  show  business  relatioDship  between 
them. 

3.  Assignments  of  error  as  Co  rulings  on  ex- 
amination of  witnesses  referred  to  in  the  brief 
as  errors  Id  the  examination  of  a  certain  wit- 
ness, without  reasons  as  to  why  the  rnUitn 
were  erroneous,  will  not  be  considered. 

4.  An  instruction  that  if  one  assumes  to  irt 
as  agent  or  bailee,  and  In  such  assumed  «• 
padty  is  intrusted  with  property,  and  felMl- 
onsly  converts  it,  he  is  guilty  of  embextlenent, 
is  not  erroneous  because  of  the  word  -  "as* 
snmea,"  where  the  jnry  were  further  Instniet- 
ed,  if  they  had  a  reasonable  doubt  as  to  wheth- 
€T  the  accused  received  the  goods  as  a^at  «r 
bailee,  to  acquit  him. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Los  Angdes 
coimty;  B-  N.  Smith,  Judge. 

N.  H.  McLean  was  convicted  of  embetde- 
ment  and  from  the  Judgmoit  and  an  order 
denying  him  a  new  trial  he  appeals.  Afflrm- 
ed. 

W.  -H.  Sblnn.  (or  app^nt.  Tlrey  P.  Poid, 
Atty.  Oen.,  and  A.  A.  Moore,  Jr.,  Dep.  Atty. 

Gen.,  for  the  People. 

COOPER,  C.  Def«ulant  appeals  from  a 
Judgment  ccmvtcting  him  ttt  the  crime  of  «a- 
bezulement,  and  from  an  order  denying  a  new 
trial.  Certain  errors  of  law  are  n^ed,  wbtch 
we  will  notice  in  their  order. 

1.  It  Is  cUtlnaed  that  tbe  proof  shows  a 
fatal  variance  from  the  charge  In  tbe  latot- 
mation.  The  Information  charges  that  tbe 
defendant  as  agent  and  bailee'  of  one  Cohn, 
was  Intrusted  with  certain  Jewelry,  therein 
described,  to  be  sold  by  defendant  and  tbe 
proceeds  thereof,  or  tbe  property,  retnraed 
to  Cobn;  that  defendant  did  feltmlotidy  em- 
bezzle tbe  said  Jewdry,  and  conrwt  the  same 
to  his  own  use.  and  to  vises  and  purposes  not 
within  the  due  and  lawful  execution  of  said 
trust.  The  contract  of  ballmeat  Introduced 
in  evidence  expressly  shows  that  defendant 
undertook  and  agreed  to  return  the  Jewelry, 
or  the  proceeds  thereof,  to  Cobn,  on  or  before 
3:90  p.  m.  December  21,  1899.  Tlie  evld«ioe 
shows  that,  neither  the  goods  nor  the  pro- 
ceedfl  were  ever  returned  to  Cohn,  and  that 
defendant  feloniously  embezzled  the  same. 
After  giving  various  accounts  as  to  having 
let  one  Hayes  have  the  Jewelry  to  pawn,  the 
defendant,  when  arrested  In  a  hallway  of  a 
rooming  house,  was  detected  In  hiding  two 
Tings,  one  set  with  a  diamond,  and  one  on- 
set diamond,  undet  the  edge  of  tbe  carpet 
When  asked  for  the  remainder  of  the  Jewdry, 
he  said  be  did  not  have  It  This  evldoice 
shon's  an  embezzlement  within  the  meaning 
of  the  information.  It  was  not  necessary  to 
allege'or  to  prove  that  the  goods  w«e  not 
sold,  or  that  the  proceeds  were  not  paM  to 
Cohn.  Bavbig  been  Intrusted  with  tbe  pnv 
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erty  as  bailee,  and  baring  fraudulently  con- 
T^ed  It  to  bia  own  use,  tbe  crime  was  com- 
plete.  within  the  statutory  definition.  It  la 
provided  in  tbe  Code  that  tbe  fact  tbat  the 
accused  intended  to  restore  tbe  property  is 
no  defense,  unless  tbe  property  has  been  re- 
stored before  an  information  has  l>een  laid 
charging  the  commisalon  of  the  offense. 
Pen.  Code,  S  512. 

2.  It  fs  claimed  that  the  court  erred  In 
sustaining  the  objection  of  the  prosecution 
to  certalu  questions  asked  by  defendant  In 
cross-examination  of  the  witness  Marcher 
as  to  appraising  goods  of  Cohn,  and  to  certain 
other  dealings  with  Cobn  as  to  Jewelry  sold 
by  defendant  for  Oobn  at  other  and  different 
times.  The  witness  Marcher,  in  dhrect  exam- 
ination. In  behalf  of  the  prosecution,  testi- 
fied to  certain  couTersatlons  with  defendant 
as  to  the  loss  of  the  jewelry,  and  to  the  fact 
that  defendant  tried  to  sell  witness  some  of 
the  diamonds  that  had  been  Intrusted  to  him. 
He  also  testified  as  to  defendant  pushing 
two  of  the  diamonds  back  under  the  carpet 
In  the  hall  of  tbe  lodging  house  when  the  of- 
ficers approached.  In  cross-examination  tbe 
defendant  asked  him  If  he  did  not  "appraise 
some  goods  for  J.  C.  Taplhi  for  McLean,  this 
defendant,  and  appraise  them  for  $3,300," 
and  If  he  .  did  not  appraise  a  batch  of  goods 
that  defendant  had  brought  to  his  place,  on 
which  "a  loan  was  made  by  Josle  Sullivan.'* 
The  court  sustained  the  objections  of  the 
prosecution  to  this  line  of  questions.  We  are 
told  li>  the  brief  of  defendant  that  "the  ob- 
ject of  the  cross-examination  was  to  show 
the  relationship  In  a  business  way  between 
the  defendant  and  the  witness,  and  was 
clearly  competent  for  that  purpose,  and 
should  not  have  been  excluded."  We  cannot 
see  tbat  the  relationship  between  the  defend- 
ant and  tbe  witness  as  to  other  and  inde- 
pendent transactions  was  proper  cross-exam- 
ination, or  that  It  sought  to  elicit  facta  In 
any  way  material.  If  its  object  was  to  show 
that  tbe  witness  was  unfriendly  to  defendant 
or  particularly  active  In  the  prosecution,  it 
was  too  remote  and  In  no  way  tended  to 
show  It.  The  court  seems  to  have  allowed 
considerable  latitude  In  the  cross-examina- 
tion, and  to  have  given  defendant  the  benefit 
of  every  doubt  as  to  his  right  to  cross-exam- 
ine, but  It  is  evident  that  the  objections  to 
the  questions  were  properly  sustained.  If 
courts  were,  to  allow  all  the  independent  and 
private  transactions  of  every  witness  with 
the  defendant  or  with  some  other  witness  to 
be  gone  Into  in  detail,  there  would  be  no  end 
to  the  trial  of  a  case,  and  the  real  issue  would 
be  lost  and  befogged  in  a  cloud  of  Immate- 
rial testimony.  The  same  reasoning  applies 
to  other  objections  to  rulings  of  the  court  ex- 
cluding testimony,  and  auch  rulinga  need  not 
be  examined  In  detail. 

3.  Certain  errors  are  complained  of  In  over- 
ruling defendant's  objections  to  questions 
asked  by  the  prosecution  in  cross-examina- 
tion of  defendant,  and  In  sustaining  the  ob- 


^tiona  made  by  the  prosecution  to  certain 
questions  asked  by  defendant  of  tbe  witness 
Wright  and  of  the  witness  Stephens.-  No 
reasons  are  given  In  the  brief  as  to  why  the 
alleged  ruljngs  were  erroneous.  It  Is  not 
even  stated  ttiat  they  were  erroneous,  except 
by  the  various  headings:  "Errors  of  the 
Court  in  the  Examination  of  Charles  M. 
Wright."  Then  follows  some  three  pages  of 
questions  and  answers  and  objections.  "Er- 
rors of  the  Court  In  Relation  to  the  Testi- 
mony of  J.  H.  Stephens,"  followed  by  a  ques- 
tion, the  objection,  and  ruling.  We  again  re- 
peat what  we  have  said  before,— that  we  will 
not  examine  alleged  errors  presented  In  this 
way.  It  Is  due  to  this  court  from  the  mem- 
bers of  the  bar  to  point  out  clearly  and  con- 
cisely the  rulings  complained  of  as  erroneous 
and  the  reasons  why  they  are  so,  with  refer- 
ence to  authorities,  if  any.  In  case  counsel 
will  not  take  tbe  trouble  to  do  so,  we  shall 
deem  the  matter  as  of  not  sufficient  Impor- 
tance to  merit  notice  In  an  opinion.  People  « 
V.  Woon  Tuck  Wo,  120  Cal.  297.  52  Pac.  833. 

4.  The  court,  at  the  request  of  the  prosecu- 
tion, gave  to  the  jury  tbe  following  Instruc- 
tion: "The  court  Instructs  you  tbat  If  any 
person  assumes  to  act  as  the  agent  or  bailee 
of  another,  and  In  such  assumed  capacity  he 
Is  intrusted  with,  and  receives  Into  his  care 
and  custody,  the  property  of  another,  for  the 
use  of  such  other  person,  and  thereafter 
fraudulently  and  feloniously  appropriates  and 
converts  such  property  or  any  part  of  the 
same  to  hlB  own  use,  or  to  any  use  or  pur- 
pose not  in  the  due  and  lawful  execution  of 
his  trust,  he  Is  guilty  of  embezzlement"  It  Is 
argued  that  the  instruction  was  prejudicial 
to  defendant,  because  by  it  the  jury  are  told 
that  If  one  assumes  to  act  as  agent  or  bailee, 
and  In  such  assumed'  capacity  Is  Intrusted 
with  money  or  property,  and  feloniously  con- 
verts it  to  his  own  use,  he  is  guilty  of  em- 
bezzlement. The  use  of  the  word  "assumes" 
did  not  Injure  defendant  If  defendant  as- 
sumed to  act  as  agent  or  bailee,  and  by  so  as- 
suming to  act  was  Intrusted  with  property. 
It  does  not  lie  in  his  mouth  to  say  tbat  be 
was  not  really  the  agent  or  bailee,  but  that 
he  merely  assimied  to  act  as  such.  If  he 
assumed  to  act  as  such  agent  or  bailee,  and 
by  this  means  was  intrusted  with  the  prop- 
erty, he  was  such  agent  The  ends  of  jus- 
tice do  not  require  us  to  inquire  Into  the  ques- 
tion as  to  whether  or  not  d^endant  assumed 
to  be  the  bailee,  but  was  not  really  such. 
We  could  with  as  much  reason  be  called  upon 
to  bold  that  he  only  assumed  to  feloniously 
appropriate  the  [Mroperty  to  his  own  use. 
Not  only  this,  but  the  court,  at  defendant's 
request,  Instructed  the  Jury  that  if,  after 
hearing  all  the  evidence  In  the  case,  they  en- 
tertain a  reasonable  doubt  as  to  whether  or 
not  defendant  received  the  goods  from  Cobn 
"as  an  agent  or  bailee,  then  they  should  give 
the  defendant  tbe  benefit  of  such  doubt  and 
acquit  him."  Other  instructions  asked  by 
defendant  were  refused,  and  it  is  claimed 
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the  court  erred  In  refusing  them.  It  is  stat- 
ed that  they  were  "clearly  competent,"  but 
no  other  argumrat  1b  made  in  their  su{q;K>rt. 
It  appears  to  us  from  the  examination  of  the 
instructions  given  that  .they  fully  and  fairly 
stated  the  law  to  the  jury.  The  instructions 
given  at  defendant's  request  ta^e  the 
transcript  from  folio  S6  to  64,  and  cover  al- 
most every  conceivable  phase  of  the  case. 
Many  of  them  were  more  favorable  to  defend- 
ant than  he  had  the  right  to  expect,  and 
might  well  have  been  refused  by  the  court* 
witboat  the  court  eommlttiiiK  error  in  so  do* 

There  ia  no  prejudicial  error  In  the  record, 
and  the  Judgment  and  order  should  be  affirm- 
ed. 

We  ctucnn  HATNES,  C;  OBAT,  O, 

FEB  OURIA'M.  For  the  reasons  given  In 
fbe  foregoing  oplnl<m,  the  judgment  and  or- 
der are  affirmed. 


(1S6  Cal.  IBS) 

PBNROSB  T.  WINTBB  et  aL  (Sac.  800.) 

(Snpreme  Court  of  CaUforaia.   Dec.  81. 1901.) 

UORTGAOBB  —  F0SBGL08UBB  —  PIAA.DINO  — 
ALLSaATION  OF  PATHBNT-LBOAL  CONCLU- 
SIONS—ABan»nfBNT  —  APPEAL  —  TBCHNICAL 

csjsonoNs. 

1.  An  allegation  that  "there  !b  now  dne'and 
owing"  a  certain  sum  is  a  sufflcieDt  allegation 
of  nooparment  of  a  note  and  mortgage  sued 
on  to  Bostaln  a  judgment  bv  default 

2.  Plaintiff  alleged  that  the  note  and  mort* 
gage  sued  on  were  made  to  O.  as  the  guardian 
of  certain  minors,  and  that  afterwards  plain- 
tiff "was  duly  ftOTwinted  and  ia  now  the  duly 
QiuUifled  and  acting  guardian  of  said  minors 
as  snceesBor  of  O.,  and  that  as  the  guardian 
and  as  the  successor  of  C.  he  is  the  lawful 
owner  and  holder  of  said  note  and  mortgage." 
Btld,  that  the  complaint  alleged  legal  conclu- 
sions implying  an  assignment  to  plaintiff, 
which  was  sumclent  to  sustain  a  jud^ent  by 
default. 

3.  The  objection  that  there  was  no  allegation, 
in  a  complaint  by  a  guardian  suing  on.  a  note 
and  mortgage,  of  any  assignment  to  the  guard- 
ian by  his  predecessor  In  ofBce  to  whom  the 
note  and  mortgage  were  executed,  was  merely 
technical  when  made  by  one  not  the  maker,  but 
who  was  made  a  party  as  claiming  some  buI>- 
wdinate  interest  in  or  Uen  on  the  premises. 

McFarland,  3.,  dissenting. 

In  banc.  Appeal  from  superior  court, 
Shasta  county;  John  F.  Ellison,  Judge. 

Proceedings  by  Cyrus  Penrose,  guardian, 
against  I.  H.  Winter,  the  Bank  of  Shasta 
Oounty  and  others.  From  a  decree  entered 
on  default,  defendant  the  Bank  of  Shasta 
County  appeals.  Affirmed. 

Watson  &  Bush,  for  appellant.  F.  P. 
Primm,  for  respondent 

BEATTY,  C.  J.  This  is  an  action  to  fore-_ 
dose  a  mortgage  made  by  the  defendant 
Winter  to  a  former  guardian  of  the  minors 
Ora  and  Rebecca  GUer.  The  Bank  of  Shasta 
County,  a  corporation,  was  Joined  as  a  de- 
fendant for  the  reaam,  aa  alleged,  that  It 


claimed  some  Interest  In  or  Hen  npon  the 
mortgaged  premises  subject  and  subordinate 
to  the  Iten  of  the  mortgage.  It  was  duly 
served  with  summons,  but  made  default; 
whereupon  a  decree  was  entered  In  favor 
of  the  plaintiff.  From  this  decree  the  cor- 
poration appeals,  claiming  that  the  complaint 
is  so  fatally  defective  tbat  the  judgment 
cannot  stand. 

The  substance  of  the  complaint  is  that 
on  the  25th  day  of  July,  1893,  John  S.  Cralf 
was  the  duly  ai^inted.  qualified,  and  act- 
ing guardian  of  said  minors;  that  on  said 
day  I.  S.  WintOT  made  and  delivered  his 
note  and  mortgage  to  said  Craig,  as  guardian 
of  said  minors;  that  afterwards  the  plain- 
tiff herein  was  duly  appointed  and  Is  now 
the  duly  qualified  and  acting  guardian  of 
said  minors  as  successor  of  said  Craig;  tbat 
as  the  guardian  of  said  minors  and  u 
the  successor  of  said  Craig  he  Is  now  the 
lawful  owner  and  holder  of  said  note  and 
mortgage;  that  CM*taIn  payments  thereML 
have  been  made;  and  that  there  is  now  due 
and  owing  from  said  Winter  to  the  plaintii^ 
as  guardian,  tiie  sum  of  ^082.72,  with  inta- 
est  The  defects  in  this  comi^alnt  which  it 
Is  claimed  are  fatal  are:  First,  that  It  does 
not  allege  nonpayment  of  the  note;  and,  sec- 
ond, that  it  does  not  allege  an  assignment 
of  the  cause  of  action  to  the  plaintiff. 

The  point  of  the  first  objection  is  that  the 
allegation  that  "there  is  now  due  anil  ow- 
big,"  etc.,  Is  not  an  allegation  of  any  fact, 
bnt  states  a  mere  conclusion  of  laiT,  and 
the  case  of  Ryan  v.  Holllday,  110  Cal.  337, 
42  Pac.  881,  is  cited  to  the  propositim  that 
such  a  statement  of  a  legal  conclusion  can* 
not  be  held  io  supply  the  place  of  a  direct 
allegation  of  the  material  fact  that  the  debt 
Is  unpaid.  In  tbat  case,  as  In  this,  the  ap- 
peal was  from  a  default  Judgment,  and  it 
was  held  tbat  the  fact  that  no  demurrer 
had  been  Interposed,  and  that  the  judgment 
bad  gone  by  default,  made  no  essential  dif- 
ference, since  the  defect  was  In  th^  state* 
ment  of  a  cause  of  action,  which  was  not 
waived  by  a  failure  to  demur.  There  seems 
to  be  no  ground  upon  which  that  case  can 
be  distinguished  from  this.  It  is  true  tbat 
in  this  com^alnt  It  Ls  alleged  tbat  aftw 
certain  payments,  the  last  of  which  was 
made  Xovember  20,  1895  (nearly  two  years 
before  the  commencement  of  the  action), 
there  remained  due  and  unpaid  at  that  date 
a  balance  of  $982.72.  Bnt  It  was  not  ma- 
terial to  show  what  remained  unpaid  at  a 
date  prior  to  the  commencement  of  the  ac* 
tlon,  and  It  was  material  to  show  what  re- 
mained unpaid  at  tbat  time.  This  the  cmu- 
I^alnt  makes  no  attempt  to  do  except  by 
the  allegation  that  a  certain  sum  **I8  due  and 
owing,"— the  same  allegation  held  fatally  de- 
fective in  Ryan  v.  Holllday;  and,  shice  that 
case  cannot  be  distinguished,  we  must  elthw 
overrule  It  or  reverse  this  judgment  for  fail- 
ure of  the  complaint  to  state  a  cause  of  afr 
tlon.  My  opinion  la  tbat  we  should  recede 
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not  tnm  tbe  Oeetrtiie  of  that  ease,— thst  tn 
a  nilt  upon  a  promise  to  pay  an  ailegatioo 
«C  noDpayment  Is  essential.— but  tnm  what 
I  cooceiTe  to  bare  been  a  misapplication  of 
a  Boimd  rule  ot  pleading  to  a  case  It  did 
not  At  There  was  not  In  that  case,  any 
moc*  than  there  Is  here,  a  total  failure  to  al* 
lege  nonpayment  It  Is  trne  that  tbe  allega- 
tioD  was  made  in  the  ftMrm  of  a  IcksI  con- 
rtnslon,  tn  which  the  material  fact  was  mere- 
ly Implied,  bat,  in  the  absence  of  any  de< 
morrer,  sach  faults  of  pleading  are  cured 
by  tbe  Judgment,  and  this  Is  shown  by  tbe 
first  case  there  dted  to  support  the  dedslcm. 
In  Frisdi  T.  Oaler.  21  CaL  71,  tbe  fact  of 
nonpayment  was  not  directly  alleged,  **tbe 
allegation  being  that  thero  Is  now  due."  etc., 
'*wblcb  Is  a  mere  condnslon  of  law."  But, 
BCTcrthdess,  the  Judgment  was  affirmed,  the 
court  merely  remarkhig  that  the  allegation 
as  made  '*wonld  not  have  stood  tbe  test  of 
a  demurrer."  In  tbe  next  case  cited  <8cronfe 
T.  Clay,  TL  CaL  123.  11  Pac.  SS2),  the  objec- 
tion to  the  complaint  was  raised  by  special 
demurrer,  and  tbe  same  obsemtlon  affiles 
to  tbe  case  of  BolKrts  Treadwell.  60  Cal. 
fl20.  In  Barney  t.  Tigtffeaux,  92  Cal.  681,  28 
Pac.  A7S,  the  Jodement  was  by  demult,  but 
In  that  case  there  was  not  only  no  allegatloa 
ttat  tbe  note  was  unpaid,  but  there  waa  not 
even  an  allegation  that  anything  waa  due 
or  owing;  there  was  ndtber  direct  nor  im- 
^ed  auction  of  tbe  material  fact  It  thus 
appears  that  not  one  of  the  cases  cited  In 
Ryan  t.  Holtiday  sustains  tbe  (pinion  upMi 
tbe  point  dedded,  while  the  first  and  leading 
case  Is  pUlnly  Inconsistent  with  it  Tbe  oth- 
er cases  cited  In  tbe  appellant's  brief  to  the 
same  point  are  an  anbject  to  the  tame  crltl- 
dflm.  Wise  T.  Hogan,  77  Cal.  188,  19  Pac 
2tS,  la  not  In  point  In  Richards  t.  Insure 
aoee  Co.,  80  CaL  606,  22  Fftc  939.  the  objec- 
tion was  raised  by  demurrer,  as  It  was  also 
In  Hurley  T.  Ryan.  119  CaL  72,  61  Pac.  20. 
and  in  Hardware  Co.  t.  Brownstone,  123  CaL 
WA,  56  Pac  46S.  In  Richards  T.  Insurance 
Ca  and  In  Hurley  v.  Ryan  there  was  no 
attempt  to  allege  nonpayment,  either  direct- 
ly or  Indirectly.  In  Notman  t.  Greeo.  90  CaL 
172,  27  Pac.  157.  It  was  alleged.  In  effect 
that  nothing  ranalned  due  or  unpaid,  which 
waa,  of  course,  fataL  Tbe  result  of  this  re- 
view of  our  previous  decisions  Is  to  show 
that  the  only  one  which  sustains  the  posi- 
tion of  the  appellant  is  itself  not  only  on- 
sustained  by  authority,  but  stands  opposed 
to  the  leading  case  upon  which  It  Is  rested  for 
support  My  opinion  Is  that  In  Tlew  of  this 
course  of  declsltHi.  and  upon  considerations 
of  Justice  and  convenience,  it  ought  to  be 
held  that  the  allegation  that  "there  Is  now 
due  and  owing."  etc.  Is  sufficient  to  sus- 
tain a  default  Judgment 

Tho  second  objection  to  the  Judgment  la 
that  the  complaint  shows  the  note  and  mort- 
gage to  have  been  given  to  John  8.  Craig, 
descrltied  In  both  instruments  as  the  guard- 
Ian  of  Ora  and  Rebecca  Siler,  minors,  etc; 


that  this  shows  that  Craig  had  tbe  legal  title 
to  the  note,  and  there  Is  no  allegation  of  an 
assignment  to  plaintiff.  This  objecttm,  I 
thinlc.  Is  answered  by  tbe  same  reasoning 
that  answers  the  objection  that  there  is  no 
allegation  of  nonpayment  It  Is  true  tbwe  is 
no  direct  allegation  of  an  asslgnmuit  but 
there  is  an  allegation  which  implies  an  as- 
signment It  is  alleged  that  the  j^alntUF, 
as  tbe  guardian  of  said  minors,  and  as  suc- 
cessor of  Craig,  etc,  Is  now  the  lawful  owner 
and  holder  of  the  note  and  mortgage.  If  an 
assignment  was  necessary  to  make  plaintiff 
tbe  lawful  owner  and  holder  of  the  mort- 
gage, then  he  has  alleged  a  legal  conduslon 
which  Implies  an  assignment,  and  this,  afier 
Judgment  by  defanlt.  Is  sufficient  to  support 
the  Judgment 

It  may  be  added  that  the  objection  last 
c<»isldered  would  come  with  more  force  ftrom 
the  maber  ot  the  note  and  mortgage  than 
fk-Mn  the  appellant  TO  him  It  Is  a  matter 
of  aerlous  concern  that  a  Judgment  should 
be  given  tmly  In  favor  of  tbe  person  Iwt- 
Ing  the  strict  right  to  recovw.  But  tba  ap- 
pellant Is  In  no  dangw  <tf  a  aecmkd  recoveffy 
In  any  event;  and  every  defense  avallatde 
to  it  could  have  been  made  as  cwveniently 
and  effectlvdy  against  the  suit  of  this  plain- 
tiff as  It  could  have  been  made  tn  an  action 
by  the  original  payee  of  the  Mta  lliere  Is, 
in  short  no  substantial  merit  In  tbe  appeal, 
and  the  merely  technical  objections  to  the 
Judgment  are  too  refined  to  prevail  against 
Its  substantial  Justice. 

The  Judgment  Is  affirmed. 

We  concur:  TAN  DTKE,  J.;  HASRI- 
SOX,  J.;  GABODTTB,  J.;  HENSHAW,  J. 

McPARLAXD.  J,  I  dissent  In  my  opln- 
lon,  the  case  of  Ryan  v.  Holllday.  lU)  CaL 
835,  42  Pac  891,  waa  i^operly  dedded.  A 
ctHuplalnt  like  the  one  In  the  case  at -bar. 
In  which  there  Is  no  avennent  of  nonpar 
ment,  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  actton.  and  a  goieral  de- 
murrer to  such  complaint  should  be  sustain- 
ed. No  special  demurrer  In  such  a  case  is 
necessary.  And.  of  course,  the  objection  that 
a  complaint  does  not  state  facts  suffldmt  to 
constitute  a  cause  of  action  may  be  taken 
at  any  time  Such  an  objection  Is  not  waiv- 
ed by  default 

(UK  Cal.  M2) 

rRSSN'O  ST.  B.  ca  T.  SOUTHBKX  PAa 

B.  ca  et  al.  (8.  F.  l,90&)i 
(Supreme  Court  of  Osafwata.    Dec  28, 1901.) 

BTRBBT  RAILWATft-BaSEHKKT  —  BNCROACH- 
HENT— EJECTMENT  — RAILROAD  — RIGHT  OF 
WAT— ACQUIESCENCB-CORPORATIONS-OFFI- 
GBRS— KNOWLEDOBL 

1.  Where  a  street  railway's  use  of  a  street 
under  Its  frandilsc  Is  Interfered  with  by  an- 
other railway  company,  ejectment  la  not  the 
proper  remedy. 

2.  Where,  whea  a  railroad  track  was  laid  n 
as  to  encroach  on  the  rights  of  a  street  rail- 
way company  to  the  uaa  ot  a  street  ander  its 
'BebMrtag  deaM  Jaaaary  INL 
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franchise,  the  preuident  of  the  latter  comifan? 
deaisted  from  a  coutempUted  iojtmctioa  at  the 
request  ot  the  president  of  the  former,  and  on 
promise  of  paymbDt  of  all  resQUing  damages, 
such  street  rallwaj-  cotnnany  or  its  assigns 
cannot  thereafter  maiDtaln  ejectment  to  re- 
move such  railroad  from  such  street. 

3.  Where  the  rights  of  a  street  railway  com- 

Eany  in  the  use  of  a  street  are  eucroacned  on 
y  a  railrpad  with  full  knowledge  and  acqui- 
escence of  the  president  and  other  officers  of 
the  street  railway  company,  and  on  promise 
of  payment  of  all  damages,  the  company  Is 
'bound  by  such  knowledge  and  acts  of  its  offl- 
cers. 

Department  1.  Appeal  from  superior  court, 
Fresno  county;  E.  W.  Rising,  Judge. 

Action  by  the  Fresno  Street  Bailroad  Com- 
pany against  the  Southern  Pacific  Railroad 
Company  and  another.  From  a  judgment 
for  plaintiff,  and  from  an  order  denying  a 
new  trial,  defendants  appeal.  Berersed. 

L.  L.  Cory  and  Foshay  Walker,  for  &pp€i- 
lants.   Frank  Short,  for  respondent 

VAN  DYKE,  J.  This  Is  an  action  of  eject- 
ment brought  to  recover  a  portion  of  the  right 
of  way  claimed  by  the  piaintltT,  lying  upon 
Tulare  avenue,  a  highway  In  Fresno  county. 
Verdict  and  Judgment  went  foE*  the  plaintiff 
In  the  court  below,  and  this  appeal  is  from 
the  Judgment,  and  from  an  order  denying  de- 
fendants' motloD  (or  a  new  trial.  The  appel- 
lants make  two  points  on  the  appeal:  First, 
that  the  action  of  ejectment  is  not  malntaln- 
-  able  for  the  sort  of  Injury  here  involved;  sec- 
ondly, that  the  action  of  ejectment  could  not 
be  maintained  In  tliis  case  because  of  the 
consmt  or  acquiescence  of  re^ndent  In  the 
conetructlon  of  the  San  Joaquin  Valley  Road, 
the  predecessor  In  Interest  of  defendants  and 
appellants,  over  a  portion  of  the  right  of  way 
In  question. 

It  Is  not  questioned  on  the  part  of  the  ap- 
pellants that  there  is  a  class  of  cases  wherein 
an  action  will  lie  for  the  recovery  of  a  right 
of  way,  but  it  Is  claimed  that  In  all  such  cases 
there  la  an  ezdnsive  right  of  possession  in 
the  body  politic,  corporation,  or  person  seek- 
ing to  enforce  such  a  remedy,  as,  for  In- 
stance, a  city  or  other  muolclpal  body  may 
maintain  ejectment  for  the  recovery  of  a 
'Steeet  or  park;  and  a  county,  to  ncovet  a 
public  road  or  highway.  Such  were  the  cases 
of  City  of  Visalla  v.  Jacob,  65  Cat.  434,  4  Pac. 
433.  52  Am.  Rep.  303,  and  Dty  and  County  of 
San  Francisco  v.  Crote,  120  Cal.  59,  52  Pac. 
127.  41  L.  K.  A.  835.  65  Am.  St.  Rep.  155. 
It  has  alao  been  held  that  ejectment  would 
He  to  recover  possession  of  the  right  of  way, 
or  any  portion  thereof,  granted  by  congreaa 
to  the  Central  Pacific  Railroad  Company. 
See  Southern  Pac.  Co.  v.  Burr,  86  Cal.  270, 
24  Pac.  1032,  and  Same  v.  Hyatt  132  Cal. 
240.  64  Pac.  272.  The  streets  and  parks  In 
such  cases  bdong  to  the  public,  and  the  pub- 
lic Is  entitled  to  the  exclusive  [)os8esslon  and 
use  of  the  same;  and  the  municipality  or 
county,  as  the  case  may  be,  Is  simply  the 
agent  of  the  puUic,  and  hence  Is  entitled  to 


brin;  an  action  to  recover  posseesltm  In  cue 
the  public  has  been  ousted  of  the  same.  So 
In  reference  to  the  coDgressIonal  grant  of 
right  of  way  to  the  Pacific  Railroad  Compa- 
ny, the  grant  In  that  case  conveys  exdoslve 
right  of  possession  to  all  within  the  bound- 
aries of  the  grant  for  the  purposes  of  orai- 
structing  and  operating  the  railroad  In.  ques- 
tion. In  this  case,  however.  It  appears  by 
the  admitted  facts  that  the  plaintiff's  right  Is 
based  upon  a  franchise  granted  by  the  board 
of  supervisors  ot  the  county  of  Fresno  to 
erate  and  maintain  a  railroad  along  and  over 
Tulare  aTcnue,  and  that  said  arenne  Is  a 
public  highway  In  the  comity  of  Freena  In 
City  and  County  of  Saa  Francisco  v.  Orote, 
supra,  the  court  says:  '*It  may  be  conceded 
that  a  naked  right  of  way,  an  easement^hi 
Its  simplest  form,  a  more  right  to  pass  over 
the  lands  of  another,  Is  a  thing  so  IntanglUe 
and  unsubstantial  as  to  be  insufficient  to  sup- 
port an  action  of  ejectment  Bat  here  the 
right  of  the  city  goes  far  beyond  that  The 
city  has  the  rtf^t  of  the  excIuslTe  possesriui, 
a  right  to  dtsturb  the  soU,  a  right  to  grade 
hnd  otherwise  ImproTe  the  street  In  many 
ways.  In  other  words^  more  than  a  mere 
right  to  the  use  of  a  stireet  passes  to  the  pub- 
lic by  dedication.  In  addition  to  tlie  right 
of  the  use  there  passes  such  an  interest  hi 
tbe  land  as  is  neces8ar7  for  the  enjoyment  of 
that  use  by  the  public."  Aiid  In  Wood  v. 
Turnpike  Co.,  24  Cal.  474,  tbe  court  says: 
"But  It  Is  well  settled  that  an  action  of  eject- 
ment will  not  lie  In  favor  of  a  party  to  try 
hie  right  to  enjoy  ah  easement  nor  will  It 
lie  against  one  claiming  an  easemmt  In  land 
to  try  his  right  to  enjoy  It  And  the  reason 
is  obvious.  The  very  subject-matter  of  con- 
trovG^y  Is  bicorporeal.  It  Is  for  that  reason 
tbAt  an  easemrat  4yeth  fn  grant  and  not  in 
livery.'  It  is  for  that  reason  that  the  owner 
of  a  way  cannot  be  disseised  or  otherwise 
ousted  of  It  He  can  only  be  'disturbed'  or 
'obstructed'  In  Its  enjoyment  and  for  such  fai- 
Jury  the  remedy  Is  1^  action  on  the  case  at 
common  law,  or  by  bill  In  equity,"— citing  a 
long  list  of  authorities.  In  City  of  Radoe 
T.  Crotsenberg,  61  Wis.  481,  21  N.  W.  MO. 
60  Am.  Rep.  149,  it  is  said:  "Xo  one  wHl  cod- 
tend  that  an  action  of  ejectment  will  lie  to 
recover  a  simple  right  of  way.  Such  an  ease- 
ment Is  Incorporeal  In  Its  nature,  and  eject- 
ment lies  only  to .  recover  things  cOTporeel 
which  may  be  the  subjects  of  s^sbi,  entry, 
and  possession.  There  can  be  no  seisin  of  an 
incorporeal  hereditament  and  it  cannot  be 
the  subject  of  entry  or  possession.  It  lyeth 
-in  grant  and  not  In  livery.'  "  The  same  rule 
was  held  In  Frltsche  v.  EVitscbe,  77  Wis.  270, 
46  N.  W.  1080,  where  It  Is  said:  "It  Is 
settled,  both  on  principle  and  by  authority, 
that  the  action  cannot  be  maintained-  for 
such  purpose."  That  was  ejeotment.  also,  to 
recover  a  private  right  of  way  claimed  by 
tbe  plaintiff  as  against  the  defendant  who 
had  obstructed  tbe  same  at  some  point  Tbe 
right  to  a  fee  and  the  right  to  an  easenKOt 
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In  the  same  estate  are  rights  hidependent 
ci  each  other,  and  may  aubslat  together  whoi 
vested  In  different  persons.  IQach  can  main- 
tain an  action-  to  vindicate  and  estatdlsh  h]g 
Tight.  The  owner  of  the  fee  Is  the  one  en-- 
titled  to  the  oclnslTe  possession,  and  may 
protect  and  enforca  his  right  by  ejectmoit, 
bat,  for  the  disturbance  or  obstruction  of  an 
easement  or  franchise,  ejectment  Is  not  the 
proper  remedy.  In  addition  to  the  cases 
qooted,  see,  farther.  Child  t.  Chappell,  9  N. 
Y.  246;  Washb.  Easm.  688;  Taylor  v.  Glad- 
win, 40  Iflcfa.  232;  Smith  t.  Wlggh^  48  N. 
H.  106;  2  Bac.  Abr.  417;  Adama.  QJ.  16; 
Rnnn.  E!].  25. 

The  evidence  sho^s  sach  an  acgalesc^ce 
or  coDsent  In  the  use  of  the  right  of  way  by 
the  San  Joaqnin  Valley  Itallroad  Company, 
predecessor  In  Interest  of  the  defendants,  as 
would  defeat  a  reeovery  In  this  action,  even 
If  ejectment  were  the  proper  remedy.  In 
the  evidence  produced  on  behalf  of  the  re- 
spondent  the  following  occurs  In  the  testi- 
mony <a  Mr.  J.  B.  White,  president  of  said 
company:  "I  did  not  bring  any  suit  at  that 
time  to  enjoin  them  from  doing  It  They 
said.  It  I  would  not  enjoin  them.—put  them 
to  any  trouble,— that  they  would  pay  for  all 
the  damages.  Q.  Yes;  that  Is  the  arrange- 
ment you  made,  wasn't  It  ?  You  stated 
there  that  they  said,  if  you  would  let  them  go 
on  and  build  their  road  without  Interference 
or  Interruption,  that  afterwards  they  would 
pay  tor  whatever  damages  you  suffered?  A. 
I  had  no  power  to  let  them  go  on.  Q.  I  am 
not  talking  about  the  power,  but  that  Is  the 
arrangement  you  madb  with  the  president 
of  the  road,— with  Mr.  Pollasky?  A.  Well, 
I  didn't  stop  Ihem.  I  didn't  stop  them  aay 
further.  Q.  Just  answer  the  question.  If  that 
is  not  80?  A.  What  anangemMit?  What 
do  yon  have  reference  to?  Q.  That  you,  as 
president  of  the  road  or  the  company,  would 
not  prevent  them  from  laying  their  rails  up- 
on your  roadt>ed,  and  Interfere  with  the 
progress  of  the  road;  and  Mr.  Pollaaky,  he 
was  president  of  the  San  Joaquin  Valley 
RaUroad?  A.  Yes.  Q.  agreed  that  If  you 
would  not  prevent  them,  or  the  company 
would  not  prevent  them,  that  he  would  see 
you  were  paid  whatever  damages  tlie  com* 
pany  suffered  by  the  use  of  that  road  there? 
A.  Well,  I  didn't  make  any  such  agreement 
with  him,  because  I  had  not  power  to  make 
them.  Q.  What  did  you  say  to  him,  then? 
A.  I  think  the  matter  kind  of  dropped  there; 
that  I  didn't  make  no  arrangements,  be- 
cause I  had  no  power,  but  might  have  said 
that  we  would  call  the  company  together,— 
something  of  that  kind.  I  can't  tell  Just 
what  the  conversation  was.  It  was  a  long 
time  ago.  Q.  And  the  result  of  It  all  was 
that  you  and  Mr.  Pollasky~he  as  presideQt 
of  his  road,  and  you  as  president  of  your 
road— talked  about  this  matter?  A.  Yes; 
there  was  talk  about  It  Q.  And  he  didn't 
want  the  road  stopped  at  that  time  by  any 
salt  for  an  injunction?  A.  Xo.  Q.  That  was 


it?  A.  That  was  what  he  wanted.  Q.  And 
he  said  that  U  the  San  Joaquin  Valley  Rail- 
road Company  was  allowed  to  lay  its  rails 
on  yonr  roadbed  for  that  quarter  of  a  mile, 
that  his  company  would  afterwards  pay  dam- 
ages,—whatever  damages  the  compuiy  suf- 
fered? A.  Well,  he  spoke  something  about 
making  It  all  right,  or  something  of  that  kind; 
that  he  would  see.  Q.  Well,  you  relied  upon 
that  and  (Udn't  do  anything  further?  A. 
Well,  we  supposed  they  would  do  something. 
Q.  Yes;  and  you  didn't  take  any  other  steps 
In  the  matter?  A  ^o.  Q.  And  let  the  work 
progress?  A.  We  sup[>oBed  It  would  be  sat- 
isfactory. That  is  all  I  have  to  say  about 
It"  The  vice  president  of  respondent  F.  G. 
Berry,  testlfled:  "I  had  no  more  charge  of 
the  road  than  did  Mr.  White.  At  the  Ume 
the  Pollaaky  road,  so  called,  was  built,  I  was 
a  director  of  that  company.  I  was  not  in 
Fresno  when  the  graders  took  possession  of 
this  portion  of  the  road.  I  remember  about 
that  time  I  came  to  Fresno  while  they  were 
having  a  controversy  over  taking  possession. 
It  might  possibly  have  been  the  next  day. 
Mr.  White  stopped  their  working.  I  came 
to  Fresno  before  the  road  had  been  eomt^et- 
ed  over  this  quarter  of  a  mile,  and  saw  Mr. 
Pollasky,  the  president  of  the  road,  with  ref- 
erence to  it,  and  he  and  I  had  a  conversa- 
tion with  reference  to  the  right  of  the  Pol- 
lasky road  to  occupy  this  roadbed  and  take 
up  the  rails.  I  could  not  state  positively  the 
st^stance  of  the  conversation.  I  think  he 
said  that  Mr.  White  had  been  down  there, 
and  had  either  served,  or  was  about  to  serve, 
an  injunction.  He  said:  'Now,  here,  stop 
that  It  will  be  all  right'  We  were  all  very 
anxious  to  get  that  through  to  the  timber, 
that  was  where  It  was  supposed  to  go;  and 
I  think  in  general  conversation  I  said  to  Mr. 
White,  If  they  will  put  that  down  and  re- 
place it  and  allow  us  something  for  It,  in 
God's  name  let  it  go,— something  to  that  ef- 
fect; and-  that  Is  the  way  it  went;  and  I 
think  they  agreed  to  do  that  with  Mr.  White. 
I  know  nothing,  however,  about  the  matter 
myself,  as  to  what  they  agreed  with  Mr. 
White.  It  was  generally  supposed  that  they 
were  to  take  this  up  and  replace  It  and  pay 
us  for  all  damages.  I  do  not  know  a  thing 
In  the  world  about  that  mysdf.  At  any  rate, 
after  our  conversation— Mr.  White's  convM*-- 
satlon  with  Mr,  Pollasky— there  were  no  fur- 
ther objections  to  the  use  of  that  roadbed  at 
that  time,  and  we  allowed  them  to  go  on  and 
complete  their  road  over  this  roadbed,  and 
take  up  the  rails;  and  they  went  ahead  and 
built  the  road  on  to  Pollaaky,  about  twenty- 
three  miles  from  there,— a  broad-gauge, 
standard  railroad,— and  they  used  and  oper- 
ated It  as  a  broad-gauge,  standard  railroad 
from  that  time  to  the  present  •  •  • 
This  roadbed  of  ours  out  there  was  construct-' 
ed  upon  a  public  highway,— Tulare  avenue. 
The  Fresno  Street  Railroad  Company  (gr- 
ated Its  road  under  Its  franchise  from  the 
county," 
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The  bwnear  In  fee,  eren,  cannot  pramlt  a 
railroad  «Hnpan7  to  constmct  and  operate 
its  road  through  Ub  land  upon  an  undw* 
standing  that  compoiBation  shall  tbereaftor 
be  made  for  tlie  right  of  way,  and  then 
matntaiik  ^ectment  It  the  damages  be  not 
made  as  per  agreement  remedy  in 
Boch  case  Is  an  actltm  to  recovar  the  compen- 
sation. Afto*  the  Interview  betireen  the 
P{«Bldent  of  the  San,  Joaquin  Valley  Rail- 
road Company  and  tiie  president  and  lice 
president  of  the  respondent,  Fresno  Street 
KalhMMd  Company,  as  detailed  by  respond- 
ent's wltnesBOB,  the  San  JoaQuin  Valley  Rail- 
road Company  went  on  with  its  wort,  and 
built  and  opnated  some  20  miles  of  rallrrad, 
without  any  further  opposition  or  Interfer- 
ence oa  the  part  of  tbe  resptmdMit  A  fail- 
ure to  bring  an  action,  where  tbe  right  er- 
lets,  until  after  public  Interests  hare  inter- 
vened, will  prevent  Its  sncceBsfol  iffosecn- 
tion.  Acquiescence  for  a  consldwable  pal- 
od  after  the  railroad  company  has  entoed 
upon  Its  duties  will  defeat  the  acUtm  to  re- 
cover possessifm.  In  Mitchell,  v.  Railroad 
Ca,  41  La.  Ann,  363,  6  South.  S22,  the  court 
sajrs:  "Surely  the  defendants  act  In  openly 
entering  upon  plalntlfTB  land  with  plaintlfTs 
knowledge,  and  In  fnll  view  of  his  domicile, 
and  constructing  thereon  a  most  Important 
link  in  their  transcontinental  railway,  could 
not  subject  It  to  such  consequences.  But 
this  is  not  an  open  question,  however,  ab  It 
has  been  by  us  twice  considered  and  de- 
cided adversely  to  plalntllTB  contention,  and 
in  cases  cited  In  plaintUTs  brief.  In  Bourdler 
V.  Railroad  Co.,  35  La.  Ann.  049,  it  Is  said: 
*If  the  entry  was  nnlawfnl,  the  plaintiffs 
condoned  It.  They  should,  at  once,  and  per- 
emptorily, have  forbidden  the  entry  of  the 
defendant  If  they  Intended  to  dispute  Its 
rijrht  to  the  roadbed,  etc.  •  •  •  They 
aliould  have  denied  defendant  access,  and 
have  prevented  It  by  using  legal  process.* " 
In  St  JuUen  v.  Railroad  Co.,  35-  La.  Ann. 
P24,  the  matter  is  fully  discussed,  and  the 
doctrine  referred  to  Is  approved,  to  wit: 
"The  landowner  may,  even  by  parol,  waive 
the  right  to  prepayment  as  a  condition  prece- 
dent to  an  entry  for  construction;  but  hav- 
ing waived  It  be  cannot  treat  the  company's 
possession  as  unlawful."  To  the  same  etfoct 
was  Railway  Co.  v.  Allen,  113  Ind.  581,  15 
X.  E.  446:  Railroad  Co.  v.  Turner,  31  Ark. 
494,  25  Am.  Rep.  5G4;  Pryzbylowlcz  v.  Rail- 
road Co.  (C.  C.)  17  Fed.  402. 

But  It  is  contended  that  resp<Hident  Is  not 
bound  by  the  acts  of  Its  president  and  other 
offlcera  In  this  matter.  The  company,  un- 
der the  circumstances,  however,  must  have 
known  what  was  going  on  In  a  matter  aCTect- 
ing  Its  Interests,  and  the  law  will  presume 
it  did  know  what  Its  president  and  vice 
president  knew.  Being  thus  fully  advised 
In  tbe  premises.  It  permitted  the  San  Joaquin 
Valley  Railroad  Company  to  go  on  with  Its 
work  and  construct  Its  road,  and.  as  already 
stated,  allowed  It  and  appellants,  Its  buc- 


ceasors  In  Interest,  to  operate  the  same  Uk 
about  four  years  unmolested.  In  sneh  ease 
a  corporation  Is  bound  In  like  manner  as  aa 
Individual  would  be  bonnd.  As  said  in  Bal- 
four T.  Irrigatimi  Co.,  128  Cal.  896^  5S  Paa 
1068:  '*It  must  be  preenmed  that  tbe  co^ 
poTStlon  had  f uU  knowledge  of  all  the  tacts 
which  were  known  to  Itr  president  Tlie 
presidait  of  a  corpwatim  is  the  proper  pei^ 
son  to  whom  notloe  which  Is  to  affect  a  cor- 
poratlon  Is  to  be  gltea.  Tbs  corporation  baa 
no  eyes,  ears,  or  understanding,  save  throngli 
ItN  agents.  The  president  Is  considered  the 
.  head  of  the  corporati<m,  and  It  is  his  dn^  to 
r^ort  to  the  trustees  Information  affeetliig 
the  intwestSL  of  the  corpwation.  And  Am 
presnmptloii  1b  that  he  does  so.  tJsually  this 
Is  a  C(»iduBiTe  {Hresumptlon.  Thunp.  Ooip- 
I  S288.  AppeUantfs  counsel  seems  to  apim- 
clate  the  force  of  this  rule,  but  cont^ds  that 
It  ought  not  to  be  applied  In  this  case.  It 
would  destroy  all  safeguards  and  all  i«oteo 
tlon  to  corporate  property,— at  least  to  tbe 
extent  wherein  the  power  of  making,  author- 
izing, or  ratifying  contracts  is  reserved  to 
the  board  of  direct<nra.'  Corporate  iwoperty 
Is  no  more  sacred  than  any  other  propet- 
ty,  and  corporations  can  only  be  reached 
through  tiielr  agents.  It  behooves  them  to 
be  especially  careful  In  regard  to  the  c(mdaGt 
of  ih^  agents.  In  no  other  way  can  luu}wl< 
edge  be  conv^red  to  fiie  flctitlouB  entity,  or 
negotiations  be  had  with  It  It  Is  not  nsnal 
for  parties  dealing  with  a  cwpwation  to  be 
brought  before  the  directors  to  negotiate 
their  contracts.  Instead  of  seeing  any  na- 
B<m  for  excepting  thfb  case  from  the  mle^ 
It  seems  to  be  exactly  the  case  In  whl<A 
Justice  requires  its  application.'*  The  ob- 
servation of  the  court  In  that  opinion  aisles 
with  equal  force  here. 

Judgment  and  order  reversed,  and  cause 
remanded. 

We  concur:  GAROUTTEI,  J.;  HARBI- 
Sox,  J, 


(US  CttLW 

PEOPLR  V.  NISHITAUA.    (Cr.  776.) 
(Snpreme  Court  of  Oalifomia.    Jan.  2,  1902.) 

CRIMINAL  LAW-UTTEJRING  FICTITIOUS  CHBCK 
—INFORMATION— PORGERT— INTENTION- 
INSTRUCTIONS— DBFINITIONS. 

1.  An  Infonnatlcm  cfaargisK  that  def«idut 
fraudulently  uttered,  with  Intent  to  defrtnd 
the  Security  Savloga  Bank,  a  cor^nttioa,  titd 
one  J.  S.  Brawan,  a  person  and  indiTidnal,  ■ 
fictitiouB  check,  signed  "J.  S.  Brawan."  when 
in  fact  there  wae  no  snch  person  and  Indiridiul 
in  exi8tence  as  J.  S.  Brawan,  was  not  defect- 
ive for  failing  to  negative  so  r^note  a  po«- 
bility  as  that  there  was  no  bank,  cw^ration, 
or  conartnerahip  by  the  name  of  J.  S.  Brawan. 

2.  That  defendant  intended  to  forge  the  ag- 
nbture  of  one  J.  S.  Brown  was  immaterial  u 
affecting  his  conviction  under  Pen.  Code,  f  474 
for  uttering  a  fictitious  check. 

8.  An  Instmction  that  the  "utterin?"  of  » 
fictitious  instrument  is  passing  It  knowinc  it  to 
be  firtitioiis  was  not  erroneous  where  it  vu 
not  Intended  as  a  definition  of  the  crimes  bat 
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onlr  of  the  word,  whtcli  ftict  vu  ivpaftnt  to 
the  jniy  txfi^  other  inBtruotioiw. 

Gommlsslonera'  declsloD.  Department  2. 
Ai^ieal  ttom  Bnperlor  conr^  Lob  Angles 
county;  B.  N.'  Smith,  Judge. 

Prank  NIahlyama  was  convicted  of  pass- 
ing, uttering,  and  publishing  a  flctitlons 
check,  and  appeals.  Affirmed. 

Tanner  &  Taft  and  James  W.  Mays,  for 
appellant.  Tirey  JL  Ford.  A,tty.  Gen.,  and 
A.  A.  Mowe,  Jr..  Dep.  At^.  Qen..  for  the 
People. 

GRAY,  C.  The  appellant  .was  convicted 
of  the  crime  of  passing,  uttering,  and  path 
llaliliig  a  flctltlons  check,  which  crime  Is  de- 
fined in  section  476  of  the  Fooal  Code.  He 
appeals  from  the  judgment  and  firom  an  or- 
der dmying  his  motion  for  a  new  trial. 

1.  The  InfOrmatlim  charges  HaA  the  de- 
f&ndant  "did  wOlfany,  unlawfully,  felonious- 
ly-, falsely,  and  fraudtdently  make,  pass,  ut- 
ter, and  publish,  with  Intention  to  defraud 
the  Security  SaTlngs  Bank,  a  banking  cor^ 
poratlon,  T.  B.  Dobbins,  and  J.  8.  Bra  wan, 
a  cotaln  flctitioDB  cbe<^  which  then  and 
there  purpfflrted  to  be  the  cbe<&  of  one  S. 
8.  Brawan,  a  person  and  Inditldnal,  which 
said  check  was  then  and  tiiere  In  words  and 
figures  following,  to  wit:  *Los  Angeles,  CaL, 
Dec  U,  1900.  No.  45.  Security  pavings 
Bank:  Pay  to  the  order  of  Frank  Nlshlya- 
ma,  180.00  thirty  OoUars.  J.  8.  Brawan.'— 
and  which  said  check  •  •  •  was  Indors- 
ed ,,on  the  back  thereof  as  follows,  "Frank 
Xlshlyama,'  when  In  fact  Uieee  was  thai 
and  there  no  such  person  and  Individual 
In  existence  as  the  said  J.  S.  Brawan,  he, 
the  said  Frank  Xlshlyama.  then  and  thwe 

knowing  the  said  check'  to  be  flcttdous,'* 
etc.  It  Is  objected  to  this  Information  that 
it  falls  to  negative  the  presumption  that 
there  might  have  been  a  bank,  corporatlwi, 
m  copartnership  by  the  name  of  J.  8.  Braw- 
an. It  was  not  necessary  to  negative  so  re- 
mote a  possibility.  The  name  itself  purports 
to  be  that  of  an  individual,  and  not  that  of 
either  a  corporatlpn  or  copartnership,  and  the 
fact  that  corporations  and  copartnerships  are 
In  rare  instances  so  dec^tlvely  named  that 
th^  caimot  be  distinguished  ftom  individ- 
uals by  thdr  name  alone  does  not  affect  th^ 
qoestlcm.  The  Information  was  evidently 
drawn  wltii  a  careful  regard  for  the  lan- 
guage of  the  opinl<m  in  People  v.  Eppinger, 
105  CaL  89.  88  Pac.  638.  This  case  is  dted 
by  aiqiKllant  himself,  and  the  <HilnIon  there- 
in Is  unquestionably  sound.  On  the  authw- 
Ity  of  It  we  do  not  besltate  to  say  that  the 
Information  herein  was  not  open  to  the  ob- 
jection here  ui^. 

2.  It  Is  next  contended  that  all  the  evi- 
dence tends  to  show  that  defmdant  Intended 
to  forge  the  signature  of  bis  employer,  J.  S. 
Brown,  and  that,  thwefore,  he  tai  guilty  of 
fbrgery.  and  cannot  be  guilty  ot  uttering  a 
fictitious  signature  or  Instrament,  within  the 


meaning  of  said  section  476.  Pen.  Oode. 
Whether  defendant  Is  guilty  ot  forgery  un- 
der section  470,  or  of  the  crime  defined  In 
seetlou  476,  Pen.  Code,  of  passing  an  Instru- 
meat  with  the  name  of  a  fictitious  person 
appended  th^to,  depends  upon  what  the 
defendant  actually  did  more  than  upon  what 
he  Intended  to  do.  Be  may  have  Intended 
the  on,e  crime  and  committed  the  other.  ■  "He 
iB  being  ^secuted,  and  necessarily  so,  for 
an  offenae  actually  committed,  and  not  for 
an  offense  he  may  have  [only]  Intended  to 
commit"  People  t.  Elliott,  90  Cal.  S86,  27 
Pac.  488.  It  the  name  Is  that  of  a  fictitious 
pers^,  It  Is  no  defense  that  the  defendant 
Intended  to  write  the  name  of  a  particular 
person  well  known  in  the  community.  The 
question  to  be  determined  was,  did  the  check 
bear  the  name  of  J.  S.  Brown  written  by 
defendant?  To  warrant  a  finding  that  It  did 
bear  that  name,  the  spciUlng  should  have 
been  such  that  whoi  iwonounced,  it  sound- 
ed like  that  name.  Whether  tUs  was  the 
case  or  not 'was  a  question  for  the  Jury  to 
determine,  If  there  was  any  doubt  about  It. 
People  T.  Flck.  89  CaL  144,  26  Pac.  759.  The 
defendant  took  this  view  of  the  matter  at 
the  trial,  and  his  requested  instructions  sub- 
mitting this  question  of  Idem  sonans  to  the 
Jury  were  glv«L  There  was  sufficient  evi- 
dence to  surowt  the  implied  finding  ot  the 
Jury  that  the  names  were  not  idem  sonans. 
The  defmdant  was  charged  with  and  con- 
victed of  the  crime  of  whldh  be  was  guilty. 

8.  Appellant  complains  of  an  instruction 
given  by  the  court  to  the  Jury  reading  as 
follows:  "The  court  instructs  the  Jmry  that 
fbe  uttering  of  a  OcUtlons  Instrument  is 
passing  it  knowbig  it  to  be  fictitious.'^  The 
above  Instmctkm  does  not  purptnt  to  deOne 
the  crime  with  which  deftodant  to  charged, 
but  was  Intended  merely  to  define  a  word 
used  In  the  definition  of  the  crime.  There 
is  nothing  In  ft  of  which  the  appelant  can 
rightfully  complahi.  It  contained  more  than 
was  necessary  to  the  definition  of  the  word 
"utier,"  perhaps  (see  Bouv.  Iaw  Diet  tit 
"Utter"),  iHit  this  was  rather  to  the  advan- 
tage of  defendant  than  otherwise.  Takoi  In 
connecticm  with  the  other  instmctions  glvoi, 
there  was  no  dang«  of  the  jury  being  mis- 
led Into  thhiklng  that  It  was  lnt«ided  as  a 
definition  of  'the  crime  with  which  the  de- 
fendant was  charged,  and  .the  d^endant 
could  not  have  suffered  any  Injury  by  It 

Several  otba  objections  are  made  to  ID- 
stmctions  given  to  the  Jury,  but  they  are 
hardly  of  snfilcient  Importance  to  warrant 
a  discussion.  The  three  Instructions  refus- 
ed because  given  elsewhere  were  properly 
refused  on  that  ground.  AppeUant'a  objec- 
tions to  evidence  taken  at  the  trial  are  based 
upon  the  same  grounds  urged  against  the 
sufficiency  of  the  lnf<»mation.  and  also  upon 
the  further  ground  that  the  evidence  makes 
a  case  of  forgery,  and  not  of  the  crime  char- 
ged in  the  information.  These  ];>olnts  are 
already  disposed  ot  herein. 
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We  find  no  error  In  the  record,  and  edrfse 
tiiat  the  Judgment  and  order  be  affirmed. 

"We  concur:   HAYN'ES,  C;  COOPER.  C. 

PER  CUBIAH.  For  the  reasons  glren  In 
tlie  foregoing  opinion,  tbe  Judgment  and  or- 
der are  affirmed. 


(135  Cal.  316) 

McDOUGAIjL  et  al.  t.  McDOUGALU  (L.  A. 
983.) 

(Supreme  Ooart  of  Oalifomia.    JaD.  a  1902.) 

DBBDS-UNDUB  INPLUBNCBJ— DELIVERY— HUS- 
BAND AND  WIFE— BVIDBNCB— PHEiiUMPTION 
—MOTION  FOR  NONSUIT— WAIVER  OP  JOBY— 
POWERS  OF  COURT. 

1.  Where  a  hnsband,— while  tiA  and  ahort- 
l7  before  bis  death.— without  consideraUon. 
conveyed  all  his  prupei-t;  to  his  wife,  as  bu- 
tborized  by  Civ.  Code,  {  15S,  providing  that 
either  husband  or  wife  may  enter  into  transac- 
tioos  with  the  other  respectiog  property  which 
either  might  If  Dninarried.  the  ezisteuce  of  the 
marriage  relation,  and  that  the  conveyance 
covered  all  his  property,  are  not,  alone,  evi- 
dence of  nndne  Influence. 

2.  Under  Code  Civ.  Proa  I  19S1,  providing 
that  every  instrument  convening  real  property, 
duly  aclinowleciged  and  certined,  may  be  reed  in 
evi<  lence  without  further  proof ;  Civ.  Code,  i 
lOKS,  declaring  that  a  grant  duly  executed  la 
presumed  to  have  been  delivered  at  its  date; 
Code  Civ.  Proc.  S  ll>od.  defining  a  "preaump- 
tloo"  as  a  deduction  which  the  law  expressly  di- 
rects to  be  made  from  particular  facts ;  and.  Id. 
I  1061,  providing  that,  unless  a  presumption  is 
controverted  by  evidence,  the  Jury  are  bound  to 
find  accoi'ding  to  the  presumption, — where  a  deed 
is  produced  in  court  by  the  jrrfntce,  and  offer- 
ed Id  evidence  by  the  party  attackEng  the  deed, 
without  limiting  the  purpose  tor  which  It  is 
offered,  and  there  is  no  evidence  as  to  the 

auestion  of  ddivery,  delivery  at  the  date  of 
le  deed  should  be  presumed. 
'  3.  Where  a  jury  is  called  and  hears  plaln- 
tllTs  evidence,  and,  motion  for  nonsuit  being 
made,  is  discUarged  ou  a  stipulation  that  if  the 
motion  is  denied  the  court  shall  proceed  with- 
out a  Jury,  the  court  is  the  aole  judge  of  the 
facts,  with  power  to  pass  on  the  motion  as 
though  no  Jury  had  been  called. 

'  Oommlssfonera'  decision.  Department  1. 
Appeal  from  superior  court,  Angdea 
comity;  M.  T.  AIloi,  Judge. 

Action  hy  Arthur  McDougall  and  another 
against  Ella  HcDougalL  From  a  Jodgmoit 
for  defendant,  plaintiffs  appeal.  Affirmed. 

J.  W.  Taggart  and  Oeo.  L.  Saunders,  for 
vpellauta.  B.  F.  Thomaa,  for  respondent 

HAYNES,  O.  Appeal  from  a  Judgment  of 
nonsuit.  The  defendant  Is  the  widow  of 
James  McDougall,  deceased;  the  plaintiffs,  his 
children  by  a  former  marriage.  The  latter 
sue  to  cancel  a  deed  dated  June  9.  1899,  pur- 
porting to  convey  to  the  defendant  a  lot  In 
the  city  of  Los  Angeles.  Plaintiffs  allege,  Id 
substance,  that  the  deed  was  never  deliver- 
ed, and  also  that  tbe  signature  of  the  deceas- 
ed thereto  was  proCTired  by  undue  Influence. 
On  the  trial  a  nonsuit  was  granted  on  tbe 
grounds,  in  effect  that  the  plaintiffs  had 
failed  to  show  either  undue  influence^  or  that 
tbe  deed  was  not  delivered. 


BBPORTBB.  fBA 

1.  Aa  to  the  former  gronnd,  there  was  la 

fact  ho  evidence  tending  to  show  undue  Id- 
fluence,  unless  It  be  the  relation  of  hushaod 
and  wife  existing  between  the  parties  to  the 
deed;  and  this  relation,  under  the  authority 
of  Tillaux  T.  Tlllaux,  115  Cat  670,  47  Pat 
691,  affli-med  In  White  v.  Warren,  120  CaL 
324,  49  Pac.  129.  52  Pac.  723;  Sheehan  v. 
Sullivan,  120  Cal.  192,  68  Pac.  543;  Stllea 
T.  Cain  <Cal.)  00  Pac.  231.— must  be  regard- 
ed as  of  Itself  having  no  such  effect  "Either 
husband  or  wife  may  enter  into  any  engage- 
ment, or  transaction,  with  the  other,  or  with 
any  other  person,  respecting  property,  which 
either  might  If  unmarried;  subject  In  trans- 
actions between  themselves  to  the  general 
rules  which  coutrol  the  actions  of  persons  oc> 
cupylng  confidential  relations  with  each  oth- 
er as  defined  by  the  title  on  trusts."  CIt. 
Code,  i  15S.  In  Stiles  v.  Cain,  supra,  la 
speaking  of  said  section,  Mr.  Justice  Temple 
said:  "But  in  giving  her  the  right  freely  to 
contract  in  regard  to  property  with  bet  hus- 
band, the  legislature  naturally  sought  to  give 
her  some  protectlou  from  the  influence  of  her 
husband.  Tbe  right  to  control  her  own  af- 
fairs would  not  free  ber  from  what  In  fact 
Is,  and  Is  always  presumed  to  be.  the  pr^ 
dominating  Influence  of  her  husband.  *  *  * 
This  section  was  a  change  In  that  Eystem 
[the  common-law  system]  In  favor  of  tb« 
wife,  and  tbe  protection  here  furnished  Is 
to  ber.  I  do  not  contend  that  there  is  no 
legal  presumption  that  the  wife  has  great  ior 
fluence  over  her  husband.  Such  pres'umptloa 
does  exist  and  may  be  an  important  factor 
In  any  litigation  between  tbem.  Tbe  ques- 
tion Is  whether  this  Influence  is  presumed  to 
be  *\mdue  InQueuce,*  within  the  meanlog  of 
section  1575  of  the  Civil  Code,  without  proof 
of  tbe  fact  Id  case  she  has  a  business  trans- 
action with  her  husband.  I  think  not  aod 
such,  I  think.  Is  the  effect  of  the  two  cases 
cited  above.'*  The  cases  referred  to  are  Dl* 
mond  V.  Sanderson,  103  Cal.  97,  37  Pac.  13^ 
and  Tlllaux  v.  Tillaux.  115  Cal.  6G3.  47  Pat 
691.  Appellants'  contention  that  a  prima  fa* 
cle  case  of  undue  Influence  was  made  when 
it  was  shoTvn  that  the  parties  to  the  deed 
were  hiubaud  and  wife,  and  that  the  former 
conveyed  his  entire  estate  without  consider* 
ation  (the  property  being  a  house  and  lot  of 
tbe  value  of  $3,000),  cannot  be  sustained. 
If  such  relation  constituted  prima  facie  evi- 
dence of  undue  influence,  ft  would  place  ths 
wife  or  widow  under  the  necessity  of  rebut- 
ting such  prima  facie  evidence  In  all  cases 
where  her  title  was  derived  from  her  hu*- 
band,-^  burden  not  contemplated  by  the 
Code.  As  to  the  Illness  of  the  grantor,  the 
evidence  shows  that  "he  went  out  ridiog 
sometimes  between  the  1st  and  l^th  of 
June,"  and  on  the  20tb  of  June  attended  tbe 
laying  of  tbe  corner  stoue  of  the  Pranclsdua 
College,  and  on  the  24tb  gave  Mrs.  Pierce  a 
check,  with  Instructions  as  to  Its  use.  Ths 
deed  was  executed  June  9th. 

2.  It  la  alleged  In  the  complaint  that  Um 
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deed  pnrportiDf  to  cfmrey  said  property  to 
tbe  defendant  was  never  delivered  to  her. 
There  was  no  direct  evidence  toncblng  the 
making  or  delivery  of  the  deed,  except  that 
it  was  made  during  the  sickness  of  tbe  gran- 
tor, and  about  a  month  before  bis  death,  oth- 
er than  the  deed  l^lf.  Near  the  dose  of 
plalntltTs  evidCTice,  at  tbe  request  of  their 
connsel.  tbe  defendant  produced  the  deed, 
and  plaintiffs  put  It  In  evidence.  It  bore  dato 
June  9,  1890,  was  signed  by  tbe  grantor, 
witnessed  by  the  notary,  G.  C.  Himt,  before 
whom  It  VM  duly  acknowledged  tbe  same 
day,  and  was  recorded  July  7,  1899,  at  the 
reqaeat  ot  the  grantee,  In  the  office  of  the 
county  records  of  Los  Angeles  county.  In 
which  county  the  property  described  therein 
Is  situated.  Tbe  defendant  was  then  called 
as  a  witness  by  the  i^alntifrs,  and  was  ask- 
ed: "Was  any  consideration  paid  by  you  to 
James  McDougall  for  that  Instrument?  A. 
3fo,  sir.  Q.  Or  by  anyboc^y  else  In  your  be- 
half? A.  Mo,  sir."  No  qoestlon  was  asked 
touching  the  delivery  of  the  deed.  Plaintiffs 
tben  rested,  and  defendant  mov^  for  a  non- 
suit, as  hereinbefore  stoted.  The  deed  was 
pnt  In  evidence  tbe  plaintiffs  without  any 
reetrlctlon  or  statement  limiting  Its  effect 
as  evidence.  It  came  from  the  possession  of 
the  defendant  It  required  no  extraneous 
ertdenee  to  make  its  admission  propw.  "Ev- 
ery instmment  conveying  or*  affecting  real 
property,  acknowledged  or  proved  and  cntl- 
fled,  as  provided  in  the  Olvll  Code,  may,  to- 
getlier  wltb  tbe  certificate  of  acknowledg- 
ment or  proof,  be  read  In  evidence  In  an  ac- 
tion or  proceeding  fvlthont  further  proof." 
Code  ClT.  Proc.  f  If  admissible  with- 

oot  further  jwoof,  it  mnst  be  competent  evi- 
dence  of  a  f^nt  to  the  grantee  from  the 
grantor,  and  conehwtve,  unless  impeached. 
"A  grant  didy  executed  is  presumed  to  have 
been  d^vcved  at  ita  date."  Civ.  Code,  fi 
lOEKi.  "A  pre8umpti<m  Is  a  deduction  wbl(dk 
tlie  law  expressly  directs  to  be  made  fftnu 
partlcnlar  facts."  Code  Civ.  Froc.  |  1960. 
"A  presumption  (miless  dedared  by  law  to 
be  condnstve)  may  be  controverted  by  other 
evidraice,  direct  or  Indirect;  bnt  unlen  so 
controverted,  the  Jury  are  bound  to  find  ac- 
cording to  the  presnmption."  Code  Civ.  Proc. 
I  1961.  Se^  also.  Ward  t.  Dougherty,  76 
CbL  248,  17  Pac  196,  7  Am.  St  Rep.  151; 
Gordon  t.  Ctlty  of  San  Diego,  108  Cal.  268, 
41  Pac.  801;  Murray  y.  Irrigation  Go.,  120  CaL 
SIB.  40  Pac.  668,  52  Pac.  686;  Lewis  t. 
Burna,  122  CaL  862.  66  Pac.  132. 

The  record  shows  that  a  Jury  was  called 
and  heard  the  evidence,  and  that  when  the 
motion  for  nonsuit  was  made,  and  before  it 
was  beard,  the  parties  stipulated  that  the  ivh 
ry  should  be  disdiarged,  and  that  in  case 
tbe  niotion  was  denied  the  court  should  pro- 
ceed with  the  case  without  a  Jury.  Thto 
stipulation  left  the  comrt  the  sole  Jndge  of 
die  facts,  with  power  to  pass  iq>on  the  mo* 
tlon  as  tbon^  no  Jury  had  been  called. 

1  advise  that  tbe  Judgment  be  affirmed. 


We  concur:  GBAT,  C;  COOPER,  0. 

PEK  CURIAM.  For  the  reaaons  girea.  in 
the  foregoing  opinion,  the  judgment  is  af- 
firmed. 

(136  Cal.  247) 
SMITH  V.  MARTIN  et  ol.    (S.  F.  1,943.) 
(Supreme  Court  of  California.    Dec.  27,  1901.) 

CORPORATIONS— STOCK  —  ISSUE  —  VALIonT — 
CONSIDERATION— BSTOPPEI.— FRAUD- 
DISCOVERT— UlUTA-nONS. 

1.  Where  the  directors,  who  are  all  the  stock- 
bolders,  of  a  corporation,  cause  to  be  issued  to 
tbemselves  and  others  all  the  unsubscribed-for 
shdres  of  capital  stock,  iu  exchange  for  cer- 
tain franchises  and  stock  of  other  co^ralionB, 
such  iBBue  is  not  without  consideration  or  in- 
valid, under  Const,  art.  12,  §  11,  providing  that 
no  corporation  ehall  issue  stocK,  except  for 
money  paid,  labor  done,  or  property  actually-' 
received. 

2.  Where  a  corporation  issues  capital  stock, 
and  represents  it  as  fully  paid,  and'  causes  it 
to  be  so  listed  on  the  stock  and  bond  exchange, 
it  is  estopped  to  claim  that  the  stock  Is  Invalid, 
as  against  a  bona  fide  pnrdiaaer,  even  if  the 
stock  was  in  fact  issued  without  cousideratioa. 

3.  Where,  in  an  action  for  damages  for 
fraudulently  inducing  plaintiff  to  porcfaase  in- 
valid stock,  the  complaint  shows  that  he  had 
knowledge  of  the  facts  constituting  the  fraud 
only  two  days  lees  thau  three  years  before  snit 
brought,  and  that  before  that  he  became  sus- 
piciouB,  and'  demanded  an  inspection  of  the 
books,  and  made  a  perfunctory  examination, 
the  action  ia  barred,  under  Code  Civ.  Proc.  9 
338,  Bubd.  4,  providine  that  actious  for  relipf 
on  the  ground  of  fraua  must  be  brought  with- 
in three  years  from  discovery  of  the  facts  con- 
stitntlng  the  fraud,  since  plaintiff  must  be 
deemed  to  have  known  what  he  might  have 
discovered  at  the  time  his  anspldons  were 
aronaed. 

In  banc.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  J.  M.  Seawell, 
Judge. 

Action  by  J.  Howard  Smith  against  W.  H. 
Martin  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Affirmed. 

J.  Howard  Smith,  in  pro.  per.  B.  F.  Pres- 
ton, toe  respondents. 

PER  CURIAM.  This  action  was  brought 
to  recover  damages  alleged  to  have  resulted 
from  tiie.  purchase  by  plaintiff  of  100  shares 
of  stock  In  the  Ferries  &  Cliff  House  Rail- 
way, a  corporation.  Plaintiff  purchased  In 
the  Stock  and  Bond  Bzchange  of  San  Fran- 
elaco,  and  It  Is  not  averred  ot  claimed  tiiat 
elthw  of  the  defendants  were  in  privity  with 
his  purchase,  ot  personally  made  any  repre- 
sentations to  him  upon  the  subject  It  ia 
charged^  however,  iw  the  <»mplalnt,  that  tbe 
defendants  were  directors  of  the  corporation, 
and  that  tbey  "caused  and  jnocured  it  to 
be  falsely  represi^ted  and  set  forth  in  the 
books  ot  said  corporation  that  all  of  said 
shares  of  unsubecrlbed-for  and  unpaid  cap- 
ital stock  were  fully  paid,  up  shares,  and 
tbat  said  nnsubscrlbed-fOT  shares  were  so  de»- 
Ignated-and  set  forth  cm  the  books  of  said 
corporation  with  the  design  of  deceiving  and 
misleading  future  purchasers  thereof."  It 
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was  also  arerred  in  the  com{daInt  tbat  said 
unsubscribed-fOT  shares  were  taken  by  de- 
fendants without  consideration,  and  plaintiff 
contends  that  they  were  and  are  Invalid. 
Also  tbat  the  defendants  caused  the  said 
shares  to  be  listed  on  the  Stock  and  Bond 
Kxchange,  and  plaintiff  was  Induced  by  said 
representations  to  purchase  100  shares  of 
such  Illegal  and  void  Issue,  and  to  pay  the 
sum  of  $3,500  therefor.  All  the  acts  and  rep- 
resentations charged  and  averred  to  have 
beendone  bydefendants  were  charged  to  have 
been  done  by  them  as  directors  of  the  cor- 
poration. As  to  the  issue  of  said  stock,  the 
averment  is  "that  on  January  2,  1888,  a^d 
on  March  6,  ISSS,  said  directors,  being  all 
present  convened  as  the  board  of  directors 
of  said  alleged  corporation,  and  they,  the  said 
defendant  directors,  assuming  to  act  as  said 
boiard,  In  violation  of  law  Issued,  In  ex- 
change for  certain  pretended  shares  of  Pow- 
ell Street  Railway  Company  and  Park  &  OUff 
House  Railway  Company,  and  to  defendant 
Lynch,  as  representing  certain  persons  other 
than  said  defendants,  who  held  and  owned 
eight  hundred  and  sixty  shares  of  so-called 
capital  stock  of  Powell  Street  Railway  Com- 
pany, all  of  the  unsubscrlbed-for  and  unpald- 
for  shares  of  capital  stock  of  said  Ferries 
&  Cliff  House  Railway  Company,  to  wit,  24,- 
760  shares  thereof."  There  la  also  an  aver- 
ment that  the  defendants  conveyed  to  the 
corporaticm  certain  street  franchises,  and  the 
corporation  oporated  Its  railroad  under  such 
franchises. 

Judgment  was  entered  upon  d«niirrer. 
One  of  the  grounds  of  the  demurrw  was 
want  of  facts,  and  under  this  It  Is  contend- 
ed that  the  complaint  shows  that  there  was 
a  consideration  for  the  issue  of  the  stock, 
and,  at  all  events,  the  certificates  of  stock 
are  valid  In  the  hands  of  plaintiff,  who  avers 
that  he  purchased  in  good  faith,  and  without 
notice  of  any  of  the  alleged  facts  which 
plaintiff  contends  rendered  the  Issue  void. 
It  is  also  charged  that  the  complaint  is  In- 
sufficient because  It  does  not  show  that  plain- 
tiff Is  still  the  owner  of  the  shares  of  stock. 
For  aught  that  appears,  he  may  haye  sold 
his  stock  for  more  than  It  cost  bim.  It  does 
not  appear  that  he  has  ever  been  denied  the 
rights  of  a  stockholder  by  the  corporation. 
In  fact  the  validity  of  the  stock  has  never 
been  called  In  question  by  any  one  except  the 
plaintiff,  and  by  him  only  in  this  action.  It 
fnrthw  appears  from  the  complaint  that,  at 
the  time  of  the  alleged  Illegal  issue,  the  de- 
fendants, who  took  all  the  stock  as  pald-np 
stock,  were  the  only  stockholders.  It  is  al- 
leged that  the  defendants  duly  subscribed 
for  250  shares,  50  shares  each,  and  that  "no 
other  shares  of  said  corporation,  except  said 
aggregate  subscription  of  2C0  shares  of  said 
stock,  of  the  par  value  of  ^,000,  were  ev- 
er subscribed  tor  or  paid  for  by  any  per- 
son, association,  or  corporation."  There  is 
no  averment  to  the  effect  that  the  defend- 
ants had  transferred  any  of  this  stock,  and 
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therefore  we  must  i^esnme  against  the 
pleader  that  they  had  not  There  was,  then, 
a  valuable  consideration  pa4d  for  the  stock, 
and  It  was  issned  with  the  consent  of  all  the 
directors  and  all  the  atockbolders  of  the  cor- 
poration. 

In  Smith  V.  Railway  C9.,  Bl  Pac.  710,  the 
question  as  to  the  validity  of  this  stock  issue 
was  raised.  As  the  case  went  off  on  an 
equal  division  of  the  qualified  members  of 
the  court  the  case  can  hardly  be  regarded 
as  a  precedent  But  the  matter  was  well 
considered  by  the  six  memben  of  the  court 
who  participated.  The  facts  upon  which 
this  qae8ti<m  depends  were  the  same  In  that 
case  as  here.  In  the  opinion  written  by  Jos- 
Uce  Garoutte  it  was  held  that  the  8hBre^ 
having  been  Issued  for  a  valnabte  cwsidoa- 
tlon,  with  consent  ot  all  the  stockholder*, 
were  subscribed  capital  stock.  It  was  said 
in  the  other  o[dnl<m  written  by  the  Chief 
Justice,  the  argmneat  la  which  we  adopt 
as  followa:  "Conceding  that  the  directs 
have  no  power  to  issue  than  [shares  <^ 
stock],  except  at  par,  and  upon  payment  of 
the  same  amount  that  has  been  called  on 
previously  Issued  shares,  It  cannot  be  denied 
that  by  unanimous  concurrence  of  all  the  di- 
rectors and  all  the  stockholders,  they  may 
be  Issued  for  less  than  their  value  in  mon- 
ey, or  in  exchange  for  property;  tor  who, 
in  such  case,  (teuld  complain?  The  strictest 
limitation  that  Is  to  be  found  ui>on  the  pow- 
er to  Issue  their  shares  Is  contained  in  sec- 
tion 11  of  article  12  ot  the  constitutitHi, 
which  provides  that  'no.  oorpwation  shall 
issue  stock  or  b<mdB  expept  for  money  paid, 
labor  done  or  property  actually  received,  and 
ail  fictitious  increase  of  stock  or  Indebted- 
ness shall  be  void.'  Here,  by  the  clearest 
Implication,  Is  permissloa  given  by  the  state 
to  issue  stock  In  exchange  for  labor  or  prop- 
erty, and  stock  so  Issued  is  neither  flctitiooa 
nor  void  as  to  the  public.  *  *  •  Stock  is- 
sued In  excban^  for  property  la  therefore 
not  void  ot  even  voidable,  when  it  has  been 
Issued  by  unanimous  concurrence  of  all  the 
directors  and  all  the  existing  stockholders  of 
a  corporation.  *  •  •  The  transaction  was 
the  simple  and  ordinary  one  of  incorpontiog 
a  business  of  any  sort—commercial,  mining, 
or  manufacturing,— where  the  partners  or  co- 
owners  put  their  mine  or  factory  or  stock  in 
trade  Into  a  corporation,  and  receive  stock  of 
the  corporati<m  in  exchange.  To  attempt  to 
Invalidate  such  a  transaction  upon  the 
ground  that  the  directors.  In  Issuing  the 
stock  to  tbcmselTes,  violate  their  duty  as 
trustees  of  the  stockholders,  is  absurd.  They 
are  tfaemselvea  the  stockholders,  beneficia- 
ries, and  trustees  at  the  same  time,  and 
there  can  be  no  conflict  of  Interest  between 
them."  And  even  If  this  proposition  be  on- 
tenable,  the  stock  is  undoubtedly  good  Id 
the  hands  of  plaintiff,  who  purchased  with- 
out knowledg  e  of  the  facts  which  be  con- 
tends show  that  the  stock  Issue  wis  unao- 
thorlnd.   The  corporation  Issued  the  stock. 
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It  lutd  fbe  power  to  Issne  It  xxsfon  ^per  con* 
ditlonft,  The  corpopitim  made  all  tbe 
resoitatloni  whldi  Induced  ^afntlflF  to  pur- 
chase, Inclndlng  tbe  Hating  npon  the  Stock 
and  Bond  Bnsbanse.  Under  such  drcnm- 
stancea,  admitting  tbe  Issve  vaa  Illegal,  tbe 
corporation  ta  eatopped  to  dalm  Its  InvaUd- 
It7.  Battroad  Go.  t.  Schnyls.  84  N.  Y.  SO; 
Beaeh,  Prlv.  Corp.  |  487;  Mor.  Frlv.  Ckop. 
I  T61;  Tome  t.  BaUrood  Ga,  89  Md.  86,  17 
Am^  B^  540l  plaintiff  th^refwe  falla 
to  show  that  be  has  aoffered  danoage  tbrongb 
tbe  action  jut  defendants.  There  la  no  aver* 
ment  of  damage,  save  through  the  InvaUdlty 
of  the  stock  laane.  8n]n>o^ns  the  atodc  to 
be  valid,  there  la  no  sufficient  atatnnent  of 
Injnrjr  through  tbe  representation  that  the 
aharea  were  fonj  .paid  V9,  conceding  that 
sncb  repreeentatbm  was  made. 

Another  groimd  of  the  demnzrer  to  tbe 
complaint  was  ttie  atatnte  of  Umltatlona  (anb- 
dlTtoioD  4  of  section  338  of  the  Oode  of  OItU 
Procedure),  i»oTldlng  .tiiat  an  action  for  re- 
ItoC  on  the  ground  pf  fraud  w  mistake  muat 
be  commenced  within  three  years;  "the  cause 
of  action  In  anch  case  not  to  be  deoned  to 
hare  accrued  until  the  dlaooverr  by  the  ag- 
grieved party,  of  the  facta,  constituting  the 
fraud  or  mM»ke."  The  fraud  complained 
of  consisted,  as  alleged.  In  the  defendants, 
wbUe  acting  aa  the  board  of  directora  of 
aafd  cOTporatlon,  lasuing  to  thems^es.  In 
excbange  for  certain  pretended  aharea  of 
Powell  Street  Ballway  Oompany  and  Park 
&  Clifl  House  Ballway  Coaxgmy,  all  of  the 
iinaiibBcrlbed-for  and  unpald-for  aharea  of 
capital  atock  of  said  Forles  &  Cliff  Home 
Ballway  Company,  to  wit;  24.7S0  aharea 
th«eof ;  tbat  tbey  then  caused  It  to  be  falsely 
Tepre«ented  and  set  forth  In  the  books  of 
said  corporation,  tbat  all  of  said  shares  of 
UDsnbscrlbed  and  unjuld  for  stock  were  fully 
paid  VP  shares,  and  thereaftor.  la  January, 
1881,  by  reason  of  said  ^^presentations, 
plaint***'  was  Induced  to,  and  did,  purchase 
100  shares  of  said  stock,  paying  therefor 
93,000;  that  thneafter.  and  on  the  12th  day 
of  S^itanber,  1891,  be  paid  to  tbe  treasurer 
•f  said  corporation  an  aaBeaamoat  of  $1,000 
aa  said  100  shares  of  stock.  Said  Issue  of 
stock  to  defendants  Is  alleged  to  be  wltiiout 
consideration,  Illegal,  and  void.  Tbe  dam- 
ages claimed  by  [dalnUff  are  tbe  a^^pregate 
amounts  so  paid  as  tbe  purchase  price  and 
oa  the  said  assessment  "Xltls  suit  was  not 
brought  until  April  20,  1806.— upwards  of  fire 
years  after  plaintiff  had  parted  wltb  hia  mon- 
ey as  aforesaid;  and  therefore,  to  avoid  the 
statute  of  Umltatlona,  It  became  necessary 
to  show  a  discovery  of  the  alleged  fraud 
within  three  years  preceding  tbe  commence- 
ment of  the  action.  To  this  end,  plaintiff, 
amoDCf  othw  things,  alleges  that  be  pur- 
chased the  stoc^  In  good  faith,  and  was 
wholly  ignorant  of  the  fraudulent  devlcea 
of  defendants,  and  had  no  reason  to  suspect 
or  auppoae  tbat  said  certificates  of  stodc  wore 
not  .genuine^   "IHat  the  defendants  circulat- 


ed  r«port8  that  tbe  company  was  doing  a 
large  and  prpfltal^p  buitoess,  which  came 
to  the  knowledge  of  plalntlCE,  and  as  plaintiff 
Is  •  taiformed  and  beeves,  and  tbmupcm 
avers,  caused  it  to  be  publicly  minted  and 
puUlshed  and  reiff«aented  to  plaintiff  tfaat- 
dlvidenda  to  stockholders  would  soon  be 
regularly  paid;  and  plaintiff  was  therein 
lulled  into  a  state  ct  false  security,  aa  he  did 
not  e^^ect  dividends  too  soon,  owing  to  the 
fact  that  tbe  road  bad  only  been  a  Bb<^ 
time  constructed  Ibrough  a  aparsely*flettl9d 
pintlon  of  tbe  city  and  county  of  San  Fran' 
daco,  and  had  a  large  iwospectlve  val^e. 
That  said  mlsr^iresentatlons  as  to'eamlngai 
dividends,  and  value  pf  stock  woe  also  mad^ 
by  his  neighbor,  ^obn  BallaJd,  one  of  tbe 
defendants  her^  to  tbe  son  of  lOalntlft, 
Wnilam  Dunbar  Jewett,  wt^  idalntiff  was 
absoit  In  tbe  state  of  Montana,  tor  tbe  pur- 
pose of  transmission,  and  the  same  were 
thereiqMm  conveyed  to  the  jjdahitbK  for  tbe 
purpose  of  mlaleadlng  blq.  *  *  •  That 
plabitlff  became  suspicious,  owing  to  tbe  fre- 
quent postponement  qt  the  dates  fixed  by 
tbe  defendants  when  divldoidto  would  be 
announced,  and  the  long  delay  In  tbe  pay- 
ment tibereof,  which  baa  continued  even  to 
tbia  preaoit  hour,  and  thereupon  denunded 
an  Inapection  of  the  booka  and  recorda  oif 
aaid  corporation,  in  order  to  aacertaln  tbp 
condltttm  of  Its  ftffalra.  Tbat  plaintlfC  the^ 
learqed  that  tbe  board  of  directors  Qf  aald 
corporation  bad  Instructed  the  secretary 
thereof  to  communicate  by  letter  to  Ite  at- 
torn^ that  tb^  bad  decided  not  to  employ 
Ibeir  serrlcea  longw,  and  later  bad  ref  errM 
It  to  the  defendant  Adams  to  state  that  It 
was  tbe  sooae  of  the  board  of  dlreicto^  tP 
diq>enBe  wltti  their  aorvlces.  That  there- 
after Kdd  d^endante,  aa  aald  bo^ard  of. di- 
rectora, refused  to  graQt  a  full  i^8]^ectioft< 
or  allow  more  than  a  m^  porf uncfory  ex- 
amlnatkm  of  tbe  buslneaa  affairs  of  qaid  coi;- 
poratiou,  or  give  tbe  Information  n^ce^^y 
to  a  complete  understanding  of  ite  ^tt^rq, 
down  to  the  22d  day  of  April,  1803,  wben 
Ibis  honorable  court  In,  another  action,  made 
an  order  that  an  examination  be  bad  of  all 
the  bookt,  papers,  and  recorda  of  aald  .  cor- 
poration, and  tbose  of  certain  otiier  corpora- 
tions ancillary  to  said  iferrlea  ft  Cllfl  Hmiae 
Railway  Company,  which  ord«  waa  oonteat- 
ed  by  aald  defendante.  Tbat  pursuant  to  tbe 
order  aforesaid,  and  In  obedimce  to  a  anb< 
poena,  and  In  accordance  with  tb^  atlpnla- 
tion  of  the  partlea,  Uie  books,  records,  and 
papws  of  said  corporation,  and  the  hoak^, 
recwda,  papers,  and  Yoodtan  of  Powell 
Street  Railway  Company,  Park  ft  Cliff  House 
Railway  Oompany,  Bay  Shwe  ft  South  San 
Francisco  Ballway  Company,  and  the  private 
account  books  of,  and  certain  vouchers  and 
papors  belonging  to,  defendants  W.  H.  Mar- 
tin and  John  Ballard,  wwe  produced,  and 
were  subjected  to  a  close  and  caref)d  e^an^ 
Inatlon,  which  was  found  to  be  necessary, 
owlpg  to. the  Involvedi  oonfused.  and  nix- 
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ed-np  diaracter  of  tbe  baslnefls  and  relattonB 
of  tbe  companies  aforesaid  and  the  affairs  of 
defendants;  and  tberel^  i^ntlff  for  ttae 
first  time  discovered  tbe  method  by  which 
the  defendants  had  ctmstructed  and  equipped 
the  railroad  system  owned  and  operated  by 
Ferries  &  Cliff  House  Railway  Company,  and 
had  illegally  Issued  to  themselTes  24.760 
shares  of  Its  ai»abscribed-for  stock,  with- 
out rendering  any  con^eratlon  whatever 
to  said  corporatloD  therefor.  •  •  •  That 
only  within  three  years  from  tbe  time  ot 
the  filing  of  the  orl^nal  complaint  her^ 
did  he  discover  the  fraudulent  character  of 
said  acts  and  practices  perpetrated  upon  him, 
and  at  no  time  prior  thereto  did  he  acqidre 
full  and  poaUlve  information  In  regard  to  the 
falsity  of  said  representations,  and  not  un- 
til on  or  about  Jupe  6,  1868,  did  plaintiff 
have  cause  to  aus^tose  or  believe  such  to  be 
tiie  facts,  ai^  then  learned  for  tbe  first  time, 
from  testimony  then  given  by  defendant  Mar- 
tin In  another  -action,  tiiat  tbe  defendants 
herein,  whDe  tn  the  control  of  and  managing 
said  corporationa,.  and  each  of  them,  and  aa 
the  board  of  directors  of  Ferries  Se  Cliff 
House  Railway  Company,  "preferred  to  Issue 
and  bad  Issued  bonte.  Instead  of  snbscrlUng 
for  and  assessing  the  stodc  of  said  corpora- 
tions.' and  each  ot  tbem,  and  that  said  de- 
f«idants  simply  took  the  unsnbscribed-for 
and  unpald-for  stock  of  Ferries  &  CUff  House 
RaUway  Company,  and  divided  said  shares  of 
unsnbscrlbed-for  and  unpaid- for  capital  stock 
of  said  corporation  between  ti)emaelv«, 
wltiiont  rendering  any  consideration  what- 
ever to  said  corporation  tfawefor."  It  ap- 
pears from  the  foregoh^  allegationa  that 
plaintiff  did  oMnln  Information  neceaaary 
to ,  a  "complete  understanding"  of  the  af- 
faire of  aald  corporation  on  April  22,  1808. 
-lacking  two  days  ot  three  years  before  the 
commencement  of  tbls  action.  It  also  ap- 
pears tiiat  prior  to  that  date  plaintiff  be- 
came "snepldous,"  and  demanded  an  Inspec- 
tion of  the  books,  which  aeetns  to  have  been 
granted,  but  not  to  the  full  extent  deshred. 
Whether  these  snsplclons  were  aroused,  and 
the  "perfunctory  examination  of  the  business 
affairs  of  said  corporation"  under  the  vet- 
mlaslon  of  Its  board  of  dlrectois  were  had, 
more  tban  three  or  more  than  five  years  be- 
fore the  commencment  ot  this  action,  does 
not  appear.  But  we  think  It  does  sofilclent- 
ly  ai^tear  from  the  complaint  that  the  ezev- 
else  of  reasonable  dUlgence  on  the  part  of 
plaintiff  wlien  his  su^ldond  were  first 
aroused  would  have  then  disclosed  to  him  all 
that  he  subsequ^tiy  learned,  and  that  his 
excuse  for  not  sooner  obtaining  the  knowl- 
edge of  the  alleged  fraudulent  acts  of  dcfrad- 
ants  Is  not  a  valid  one.  In  actions  baaed  on 
freind,  either  at  law  or  In  equity,  "for  the 
purposes  of  the  atatute  of  limitations.  If  the 
means  of  knowledge  exist  and  the  circum- 
stances are  such  aa  to  put  a  man  Of  ordinary 
pradence  on  Inqnl^,  It  will  be  held  that  thtre 
was  knowledge  ot  what  could  have  been 


readily  ascertained  soch  inqidry.  '  Mowe 
Boyd.  74  OnL  167,  15  Pac.  617;  BlUs  v. 
Mining  Co..  106  Cal.  9,  89  Pac.  48;  Robert- 
son V.  Burrell,  110  Gal.  S6S,  42  Pac.  1088; 
Consolidation  Co.  v.  Wood,  118  Cal.  482.  4S 
Pac.  S09;  Lee  v.  Mcaelland.  120  OaL  147, 82 
Pac.  800;  Archw  v.  Freeman,  124  Cal. 
67  Pac.  474;  Marka  Brans  <Gbl.)  62  Pac. 
76;  Wood  V.  Carpenter,  101  V.  8.  136,  2B  L 
Bd.  807.  Plaintiff  could  have  learned  In  1882 
all  tluit  be  did  learn  In  IBBH,  by  the  exerdse 
of  proper  diligence.  The  complaint  shows 
that  the  cause  ot  action  Is  barred  by  the 
statute: 
Hie  Judgment  is  affirmed. 

TBMPIiB^  3.  I  concur  in  the  jodgmoit  Mt 
the  first  ground  discussed  In  the  opinion. 

BBATTT,  C.  3.  (concurring).  If  the  ^ahi- 
tiff  has  alleged  facts  constituting  a  cause  of 
action  against  the  defeidants,  I  do  not  think 
his  action  Is  barred  by  tbe  statute  of  lim- 
itations; that  Is  to  say,  if  he  has  pleaded  an 
actionable  fraud,  I  think  be  has  alleged  facts 
sufDdCTt  to  excuse  his  faUure  to  dlscovo:  the 
fraud  three  years  prior  to  the  filing  of  his 
complaint.  But  has  he  shown  that  be  ever 
had  a  ligbt  of  action?  Hla  whole  argnm«it 
on  this  point  is  based  itpoa  the  aasompCton 
that  the  certificate  of  etodt  Issued  to  him  for 
the  100  i^ares,  moitloned  In  bla  cmnplalnt, 
was  void,  and  did  not  constitute  him  a  stock- 
holder of  tbe  corporation.  This  posltltai  is 
utteriy  unsupported,  as  is  fully  shown  In  tbe 
opinion  ot  the  crart,  and  the  only  qnesthm  is 
whether  plaintiff  has  stated  a  cause  of  actlM 
independentiy  of  this  nnfonnded  assnmptim. 
He  alleges  that  the  defendants  Issued  to 
themselves  24,760  shares  of  the  stock  of  tbe 
corporation,  out  of  a  total  <a  26,000  shares, 
without  paying  any  money  therefor,  and 
without  tiie  transfer  of  property  of  any  pe- 
cuniary value;  tiiat  is  to  say,  he  alleges  that 
tiie  only  property  tranflfeared  by  the  defad- 
ants  to  ttae  corporation  in  ^change  fw  tiie 
stock  so  Issued  to  themselves  was  incum- 
bered by  debts  exceeding  In  amount  the  vi^ 
of  tbe  property,  which  debts  t3ie  cfopwation 
was  made  to  assume.  He  alleges  that  iwt- 
witbstandlng  the  corporation  got  notiiiiMt  f<v 
the  stock,  it  was  lasned  as  fully-paid  stock, 
and  80  entered  in  the  books  of  the  corpora- 
tion. He  alleges  that  the  def«idants  caved 
said  stock  to  be  listed  on  the  ^change,  and 
represented  It  to  be  ftdly-pald  stock,  sll  tor 
the  purpose  of  deceiving  investors;  that  be 
was  thereby  deceived  and  induced  to  boy  tbe 
100  shares  mentioned  In  his  complaint  But 
he  shows  that  his  purchase  was  made  neariy 
two  yeara  aft»'  the  defendants  put  fbdr 
stock  on  the  market  with  tbe  false  repre- 
sentation that  It  was  fully  paid,  and  he  does 
not  show  that  he  purchased  from  the  de- 
fendants, or  from  eithor  of  them.  The  real 
question,  therefore,  presented  by  tbe  plead- 
ings, but  nowhere  discussed  in  the  argnmeBt 
Is  tbls:  The  stock  of  a  corporation  Is  dlvM- 
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ed  Into  25,000  shares.  Five  persons,  htrtding 
200  shares,  acting  as  directors  of  the  corpo- 
ntloa,  iBsne  to  themselTes  the  remaining 
'  SM.7&0  shares.  They  glre  nothing  In  ex> 
change,  bnt  label  the  stock  "folly  paid,"  and. 
for  the  tnrpose  of  making  a  market,  repre- 
sent that  It  Is  fully  paid,  or.  In  other  words, 
tliat  the  corporation,  on  Issuing  the  stock,  r^ 
celTed  money  or  property  In  exchange,  equal 
to  Its  par  Talne.  A  stranger,  believing  this 
false  representation,  buys  shares,  not  from 
either  of  the  five  directors,  but  from  an< 
other  stranger,  and  finds  on  InTestlgation 
that  he  has  become  a  member  of  a  coriKt ra- 
tion which.  Instead  of  having  a  juild-up  cap- 
ital of  ^,S0O.0OO,  has  only  property  Incum- 
bered for  more  than  It  la  worth.  Has  he  an 
Action- against  the  dlrec^rs  to  recover  the 
sum  so  paid  to  a  strongerT  As  this  question 
has  not  been  touched  In  the  argument,  H 
must  be  left  ondeclded.  Upon  the  case  as. 
presoited.  I  concnr  In  the  Judgment  of  af- 
flnnance, 

HAKRISON.      took  no  part  in  tli«  decl- 
aSon  of  the  foregoing  case.. 


■<US  Cal.  48<) 

STANLEY-TAYLOR  CO.   t.   BOARD  OF 
SUPERS  OP  CITY  AND  COUNTY  OF 
San  FRAJJOISCO  et  al.  <S.  F.  2,M7.)i 
(Supreme  Conrt  of  Oalitoriiia.   Feb.  14,  1002.) 

lUNDAMUS-BOASD  OP  SUPERVISORS— COI<- 
PELUNQ  LETITINO  OP  COHTRAOT. 
The  charter  of  San  Francisco  {St.  1899,  p. 
265,  i  1)  provides  that  all  contracts  for  priut- 
ing  "mast  be  made  by  the  superrisors  with 
the  lowest  bidder  offerins  adequate  security,'' 
and  <Id.  p.  258.  f  5)  that  "when  the  snperrlsors 
bellere  that  the  public  Interests  will  be  sob- 
served  thereby  they  may  reject  any  and  all 
bids."  Code  CIt.  Proc.  i  1US5.  declares  tbat 
inandamus  may  Irane  ^ta  compel  the  perforni- 
.ancc  of  an  act  which  the  law  specially  enjoins, 
ma  a  doty  rtsulttng  from  au  office."  tield  that, 
where  the  supervisors  have  rejected  ail  bids 
""for  the  reason  that  pobNc  policy  demands  such 
action  be  takeo,"  msndamns  will  not  issue  to 
•compel  them  to  make  the  contract  with  the 
lowest  bidder.  . 

In  banc  Appeal  from  snperlor  court, 
•city  and  county  of  San  Frandsoot  Frank  J. 
linrasky,  Judge. 

Mandamiis  tfy  the  8tanIey-Taylor  Compa- 
ny against  the  board  ot  supervisors  of  the 
■clt7  and  county  of  San  Francisco  and  otb- 
•cn.  Judgment  for  defendants,  and  petltlon- 
>«r  appeals.  Affirmed. 

W.  B.  Kotlmyer,  for  appellant  'Fnuklln 
K.  Lane,  for  Respondents. 

PTBJH  CURIAM.  Appeal  from  Judgment  en- 
-tered  for  dcffendahts  after  order  sustaining 
-demurrer  tf  petition  for  a  writ  of  mondnte. 
"Tb^  fctlUon  sboWs  tbat  the  defendants,  as 
the  board  of  supervisors  of  the  city  and 
^onty  of  San  Francisco,  advertised  fot  seal- 
ed i>tt>posal8  fbr  furnishing  the  said'  city 
■and  county  with  certain  printed  forms  and 
Irtaiflts.  and  thit  the  contract  -wonld  be  let 
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to  the  lowest  bldOeK.  Tb*  advertisement 
stated  tbat  the  "board  reserves  the  eight  to 
reject  any  and  all  bids  If  the  public  good  so  • 
require."  The  petitioner  pat  in  a  bid  In 
due  form,  wblch  was  the  lowest  of  several 
bids  for  the  class  of  work  described  In  the 
bid.  The  board  rejected  aU  bids  "for  tbe 
reason  that  public  policy  demands  such  ao- 
tlon  be  taken.'* 

Tbe  learned  Judge  of  the  court  below,  In 
sustaining  the  demurrer  to  the  petition,  In  a 
written  opinion,  said:  "The  charter  of  the 
city  and  county  [SL  1800, 'p.  255,  S  1]  pro- 
vides that  'all  contracts  for  •  *  •  print- 
ing for  the  city  and  county  •  •  •  must 
;  be  made  by  the  supervisors  with  the  lowest 
bidder  ofTeriug  adequate  security*;  and,  aft- 
er setting  forth  tbe  manner  In  which  pro- 
posals shall  be  received,  the  charter  further 
provides  [Id.  p.  258,  i  6]  that  'when  the  su- 
pervisors believe  that  the  public  intaests  • 
will  be  subserved  thereby,  they  may  reject 
any  and  all  bids  apd  cau'&e  notice  for  pro- 
posals to  be  re-advertlsed.'  It  is  alleged  tbat 
no  grounds  of  public  Interest  or  public  policy 
were  stated  by  defendant,  or  ibat  any  couM 
be  truthfully/  stated,  or  that  aoy  listed, 
and  that  the  real  reason  for  rejection  of 
plaintiff's  proposal  was  tbat  plaintiff  bad  not 
been  authorized  by  the  Allied,  Printing 
Trades  Couadl  to  use  Its  labeL  Where  the 
law  Intended  a  subordinate  body  to  be  the 
final  arbiter  of  any  question,  vesting  such 
body  with  discretion  to  determine  the  niat- 
ter,  and  making  Its  Judgment  absolute,  the 
writ  of  mani^te  will  not  lie  to  devest  or 
mold  or  otherwise  Interfere  with  such  .dis- 
cretion. In  this  Instance,  as  .app^rs  from 
the  resolution  adopted  and  set  out  In  the  pe- 
tition, the  board  of  supervisors  exercised  -iti 
discretion.  It  determinec|  a.  fact  It  was 
empowered  by  the  charter  to .  determine. 
Tbat  Its  determination  was  erroneous  or  -Ka 
reasons  bad  is  Immaterial-  It  had  Jurf^dtc- 
tioo  to  decide  the  matter,  and.  having  ao^b 
jurisdiction,  Its  judgment,  cannot  be  con- 
trolled by  the  courts.  How  the  public  inter- 
est was  subserved  by  rejecting  the  bid  of 
plaintiff,  does  not  appear.  Plaintiff  was  the 
lowest  bidder,  and  had  complied  fully  with 
the  requiremeuts  of  the  charter;  but  that 
the  board  believed  public  policy  ^onld  be 
subserved  appears  from  the  petition,  and. 
under  the  law,  action  upon  such  belief  Is  an 
exercise  of  discretion.  The  legislature  baa 
committed  the  power  of  deciding  to  tbe  de- 
fendant '\^en  the  supervisors  believe,*  Is 
the  languagPof  tbe  charter,  'that  public  In- 
terest will  be  subserved,*  tfiey  may  reject 
'any  and  all  bids.'  Were  the  court  to  inter- 
fere. It  might  substitute  Its  belief  and  tts 
Judgment  for  tbe  belief  and  judgtaent  6t  the 
board.— a  result  that  omr  sytftem  ^dOes  nOt 
contemplate;  The  writ  of  friaudate  SrIB  lie 
to  correct  Illegal,  but  not  capricious,  a*t8." 

We  agree  with  the  above  and  adopt  It  as 
part  <riP  this  bplifldn.  The  writ  wHI  obly  Is- 
sue to  compel  tb»  performance  of  an  a<t 
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spectally  enjotned  aa  «  dnty  molting  from 
an  offlCb  Gf>de  OIt.  Proc.  |  1085.  If  the 
dlscretlcm  to  be  exercised  by  tbe  Inferior  trl* 
btinal  or  board  was  Intended  to  be  final,  or  If 
tfa^  la  any  other  plain,  speedy,  and  ade- 
quate remedy,  mandamna  will  n<^  He.  Wood 
T.  Strotber.  76  Cal.  546.  18  Pac  766^  9  Am. 
St  Rep.  248.  and  caaea  cited. 
Tbe  judgment  to  affirmed. 


/U6  Cal.  197) 

UEITHBBT.MimDOOEataL  (ar.I,S08.)i 
ISuprone  Conrt  of  CaUfOnila.   Dea  90,  190L) 

IDMINISTRATORS  —  FiULURK  TO  ACCOUNT- 
BOND— LIABILITY  or  BURBTUB»-^CCOUNT- 
mo  BT  SUCCBBSeiU-FAILDRB  TO  OITB  NO- 

-  <nCB  — APPBARANCB   BT    AmmNBT  —  BVI- 

DBNCB-PBOCEDCRB. 

1.  In  an  actloo  against  tbe  niretles  on  an 
■dmlnlstrator'a  bond,  where  detendanta  denied 
an  allegation  that  tna  administrator  appeared 
Iv  a  certain  peraon  aa  bis  attorney  fn  prior 
proceedingt  for  an  acooanting,  the  absence  of 
wridence  that  such  person  was  not  attomer  for 
tiie  administrator,  and  did  not  appear  and  act 
to  the  proceedings,  was  not  anlDdent  to  Joatltr 
•  finding  that  the  alleged  attorney  had  an- 
thority  tor  and  did.  appear. 

2.  Where  an  adminiatrator  nerer  rendered  or 
filed  an  account,  and  was  not  made  a  partr 
to,  or  giren  notice  of,  a  proceeding  In  whien 
his  SQCcessor  rendered  an  account  of  the  trans- 
actions of  the  former  administrator,  he  was 
not  bound  by  miA  aocooiit,  and  nelthar  he  nor 
tbe  saretlea  on  bin  bond  woe  liable  for  a  breach 
of  the  condition  of  such  bond  predicated  mi  the 
acconoUng  of  bis  successor. 

8.  Tbe  Bdmlhlstrator  not  being  a  party  to  the 
accounilttr  proceeding,  an  attorney  could  uot 
appear  tot  him  therein,  under  Gode  Oir.  Proc.  | 
988,  wpyidinji  that  an  attorney  has  authority 
to  bind  his  client  in  aiur  of  the  steps  of  au  ac- 
tion or  proc^lngs  by  his  agreement  filed  with 
fte  deni  or  -entered  on  tbe  minntea,  and  not 
tfttiarwlff^. 

;  4.  Where  an  administrator  or  guardian  dies 
Or  abecohds.  Or  is  beyond  the  power  of  the 
eonrL  tbe  proper  method,  in  order  to  ascertain 
whether  be  is  liable,  and  to  what  extent,  so  aa 
to  bind  the  sureties  on  his  offidal  bond,  Is  by 
a  proceeding  in  the  nature  of  a  civil  action, 
wherein  the  snreties  are  made  parties. 

Department  1.  Aroeal  from  anperlor 
court,  Santa  Clara  county;  A.  8.  Klttredge, 
Judge. 

Action  by  Jacob  Relther,  as  administra- 
tor of  John  Uurdock,  deceased,  against  Da- 
rld  Murdock  and  others.  From  a  Judgment 
In  faror  of  jaalnUff.  defendant  D.  S.  Whit- 
ney appeala.  Semaed. 

a  D.  Wrlfcfat,  for  appeUant  a.  a  Black. 
tct  rapoDdeat. 

TAN  DTKB,  J.  Tbto  to  as  nctloa  npon 
ui  admlnlBtntor'a  bond  agafnat  tbe  dafend- 
nnt  Mnrdoek  aa  adndntotmtor,  and  the  oUier 
defuidanta  n  anredea  on  fato  bond.  Tbe 
appeal  to  taken  Hw  defendant  Whitney, 
one  of  the  anretiea.  Tbe  action  waa  dto> 
mlased  as  to  the  defendant  Mnrdook,  and 
default  entered  aa  agalnat  Fmtlg. 

Tbe  main  contest  In  the  court  b^ov  ob 
Hie  part  of  tbe  defendant  Whitney  was 
that  it  never  had  ben  ascertained  that  an 
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aecoont  of  defendant  Hiirdo<dc  tiie  admhito- 
trator,  bad  erer  been  rendered  or  settied  by 
tbe  coort,  and  hence,  aa  surety,  he  was  set 
liable.  TblB  is  alao  the  main  cootoition  m 
the  appeal.  The  seneral  rule  la  that  a  lia- 
bility of  a  surety  on  an  administrator's  or 
gnardian'a  bond  dejiends  upon  tbe  llaUllty 
of  the  principal,  and  does  not  attach  nntU 
that  baa  been  aac^tained  and  determined 
by  the  Judgment  <of  a  court  of  competent  Jo- 
rtodlctlon.  This  rule  has  been  repeatedly 
announced  and  affirmed  in  this  court  Allen 
T.  TlSany,  G3  CaL  16;  Cbaquette  t.  Ortet, 
60  Cal.  604;  S^cer  r.  Hougbton.  68  CaL 
82.  8  Pae.  679.  David  Murdock  was  ap- 
pointed administrator .  of  tbe  estate  of  bis 
father,  John  Murdock,  In  May.  1894.  and 
executed  the  b<md  oa  which  the  suit  la 
question  la  brought,  as  such  administrator 
In  April,  1896.  tbe  probate  court  Issued  a 
citation,  demanding  of  said  David  Murdock 
that  be  presrait  and  file  an  account  It  is 
recited  hi  the  findings  that  on  tbe  18th  day 
of  March  following,  W.  A.  Bowden,  an  at- 
torney of  said  court  appeared  aa  attorney 
of  Murdock,  and  In  open  court  represented 
and  stated  that  said  MnrdoiH^  had  abscond- 
ed and  could  not  be  found.  Thereupon,  on 
the  18th  of  March.  1S96.  the  court  made  an 
order  revoking  bis  letters  of  administration, 
and  appointed  tbe  plaintiff.  Jacob  Beltber. 
administrator  of  aald  estate  of  John  Uor- 
dock,  deceased.  Reither  qualified  and  en- 
tered upon  the  discbarge  of  bis  duties  as 
administrator  on  tbe  6th  of  April,  IS&O. 
Thereafter,  January  12.  1897,  Relthtf,  as 
such  administrator,  filed  an  account,  verified 
by  himself,  purporting  to  embrace  monejs 
and  property  unaccounted  for  by  said  David 
Murdock.  the  former  administrator.  Tbe 
findloga  state  that  such  Recount  was  set 
down  for  bearing,  and  thereafter  contlnned 

until  the  ■  day  ot  February,  1897;  and 

also  It  la  found  that  before  the  eontfnuance, 
and  at  the  hearing  of  said  account  WUIam 
A.  Bowden,  the  attwney  of  said  adminis- 
trator, appeared  In  open  court  for  tbe  saM 
David  Murdock,  the  former  admlnlstratcr 
of  said  estate,  and  that  thereafter  tbe  ac- 
count was  r^erred  to  a  referee,  who  stated 
an  account  and  reported  tbe  aame.  iqKnt 
whldi  ttie  coort  adjudged  David  Murdock, 
aa  administrator  of  said  eatete^  was  taideM* 
ed  to  tbe  sanKb  over  and  above  all  credits, 
m  the  snm  of  fl,4ff7Jll,  aad  tbe  said  David 
Murdock  was  ordered  futhwith  to  pay 
ova  'tin  samev  which  he-  tailed  to  do.  Da- 
Tld  Mnrdo^  never  md«ed  any  aeeonnt 
whatever,  and  the  allegation  In  the  ctnii' 
ptotnt  to  that  WIHtom  A.  Bow4ca.  Ua  a(> 
tomey,  appeared  on  the  hearing  and  aettifr 
ment  of  the  aoeowit  of  the  plalnttO,  Rather, 
as  administrator.  In  the  answer  of  tbe  ap- 
pellant It  ta  directly  denied  that  Bowden.  u 
attoney  for  David  Hufdoek*  appeared  to 
open  court  00  the  hearing  of  aald  aceomt 
or  that  he  was  authortaed  or  MBpowared  tt 
appear*  or  -.that  ha  Acted  aa  attomv 
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MiirdfxA  to  any  way  Whatever  after  he  hafl 
absconded,  vhlcb  was  before  the  appoint- 
ment of  the  plaintiff  as  bis  Buccessor.  The 
plaintiff,  as  a  witness  In  his  own  behalf,  on 
the  trial  stated  that  he  knew  DaTid  Mur- 
dock,  but  did  not  know  where  he  was, 
"The  court  made  no  order  directing  me  to 
file  tbe  account.  X  filed  It  a^  admlnlstrat(ff 
by  direction  of  my  attorney.  He  prepared 
It  from  the  Information  I  gave  him.  I  got 
it  from  different  sotorceH,  and  did  the  best  I 
conld."  And  the  deputy  county  clerk  of  San- 
ta Clara  county,  and  clerk  of  the  probate  de- 
partmeht,  testified,  without  any  objection, 
as  foUowB;  "There  has  been*no  agreem^t 
filed  In  the  office  of  the  county  clerk  of  San- 
ta Clara  county,  or  any  appearance  entered 
upon  the  mlnutee  of  tbe  superior  court  there- 
in, or  otherwise,  In  tbe  matter  of  the  estate 
of  'John  Murdock,  deceased,  or  filed  with- 
the  clerk,  whereby  W.  A.  Bowden  has  ap- 
peared for,  or  in  any  way  represented  or 
purported  to  represent,  or  In  any  way  bound 
or  attempted  to  bind.  David  Murdock.  as 
the  former  administrator  oC  the  estate  of 
John  Murdock,  deceased,  as  his  attorney  or 
otherwise,  since  the  4th  day  of  February, 
1S06.  That  since  the  order  was  made  ap- 
pointing Jacob  Relther  administrator  of  said 
estate  of  John  Murdock,  deceased,  no  arUex 
for  citation  has  been  made  by  this  court,  or 
a  judge  thereof,  and  no  citation  has  been 
Issued  addressed  to  said  former  administra- 
tor, David  Murdock,  or  requiring  him,  as 
anch  administrator  or  otherwise,  to  file  an 
account  of  his  administration  of  the  estate 
of  said  John  Murdock,  deceased,  nor  an  or- 
der made  or  filed  directing  Jacob  Relther  to 
file  an  account  for  tbe  former  administrator 
of  said  estate,  nor  was  there  a  consent  to 
the  appointment  of  F.  S.  Lalne  as  referee 
filed  by  said  former  administrator  of  said 
estate,  or  an  agreement  filed  or  entered  upon 
the  minutes  of  the  court  by  any  person  In 
his  behalf  consenting  thereto."  Tbe  finding 
of  the  court  that  Bowden  appeared  and  rep- 
resented Murdock  in  the  settlement  of  the 
account  of  the  present  administrator,  the 
plaintiff,  has  no  support  whatever  in  the 
evidence,  but  is  directly  contrary  thereto. 
By  way  of  Justification  of  such  finding,  as 
It  were,  It  is  recited  in  another  so-called 
finding  that  on  the  trial  of  tbe  present  case 
no  evidente  was  Introduced  to  show  that 
Bowden  was  not  an  attorney  or  authorized 
to  appear  for  David  Murdock,  or  that  he 
did  appear  and  act  for  blm  In  said  matter, 
and  therefore  It  is  said :  "In  the  absence  of 
such  testimony  or  evidence  I  find  that  said 
Bowden  appeared  and  acted  for  and  repre- 
sented said  Murdock  as  his  attorney  In  the 
said  matter  by  his  authority."  An  issae 
was  raised  by  the  pleadings  In  the  case  as 
to  tbe  authority  of  Bowden  to  appear  or 
aot  ae  Murdock's  attorney  or  at  ail  in  the 
premises,  and  It  required  afllrmatlve  evl- 
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deuce,  and  not  a  mere  absence  of  evidence, 
to  Justify  a  finding  In  support  of  tbe  affirma- 
tive of  that  Issue.  Besides,  Murdock  was 
not  a  party  to  tbe  proceeding  In  the  settle- 
ment  of  the  account  of  his  successor,  the 
plaintiff,  although  that  account  purported  to 
be  a  statement  of  his  transactions  as  admin- 
istrator. It  affirmatively  appean  that  he 
never  rend»ed  or  filed  an  account  and  tbst 
no  notice  or  summons  whatever  was  ever 
Issued  or  served  upon  Mm-dock  In  the  mat- 
ter; and  without  being  a  party  to  the  pro- 
ceffding,  or  having  his  day  In  court,  neither 
he  nor  his  sureties  on  bis  bond  were  bound 
In  the  decree  of  the  probate  court  settllu^ 
the  account  t>t  his  successor  In  administra- 
tion. Spencer  v.  Houghton,  supra.  "The 
liability  of  the  sui-ety  denends  upion  the  lia- 
bility of  the  principal,  and  does  not  attach 
until  that  of  the  latter  has  been  deto'mlned 
by  the  Judgment  of  a  court  of  competent 
Jurisdiction."  Chaquette  r.  Ortet,  supra. 
Not  being  a  party  to  tbe  proceeding,  an  at-  *, 
tomey  could  not  appear  for  him.  The  attor- 
ney has  authority  "to  bind  hto  client  in  any 
of  tiie  steps  of  an  action  or  proceeding  by 
his  agreement  filed  with  tbe  clerk  or  en- 
tered upon  the  minutes  of  the  court,  and 
not  otherwise."  Code  Olv.  Proc.  }  283.  The 
probate  court  has  only  a  limited  Jurisdiction, 
and  Its  proceedings  therein  are  regulated 
and  governed  entirely  by  statute.  It  can 
only  settle  the  acconntB  of  administrators 
or  guardians  in  the  manner  prescribed  by 
the  Code.  Where  an  administrator  or  guard- 
Ian  dies  or  absconds  or  Is  beyond  the  Juris-  . 
diction  of  tbe  court,  the  proper  method.  In 
order  to  ascertain  whether  he  Is  liable,  and 
to  what  extent  so  as  to  bind  the  sureties  on 
his  official  bond.  Is  by  a  proceedli^  In  tbe 
nature  of  a  civil  action,  whweln  the  sure- 
ties are  made'  parties,  and  have  an  oppor- 
tunity to  be  heard.  Spencer  r.  Houghtim, 
supra ;  Chaquette  v.  Ortet  supra. 

The  order  appealed  from  Is  reversed,  and 
the  siq>erl(»'  court  1b  directed  to  grant  a 
new  trial. 

We  concur:  HARBISON,  J.;  GABOTTTTB, 

J. 

<Jan.  26.  1902.) 
In  Banc.   On  rehearing. 

PEK  CURIAM.  The. petition  for  a  re- 
hearing Is  denied.  There  can  be  no  doubt 
that  In  this  action  under  proper  pleadings 
the  responsibility  of  tbe  sureties  may  be 
determined  and  fixed.  But  this  cannot  be 
done  upon  such  evidence  as  was  here  Intro- 
duced, that  Is.  the  order  of  the  probate 
court  settling  the  account  of  the  present  ad- 
ministrator. Xelther  the  former  adminis- 
trator nor  the  sureties  were  parties  to  that 
proceeding.  They  did  not  have  their  day 
In  court,  and  the  decree  so  given  cannot 
bind  them  in  tbe  present  action. 
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DB  HAVEN  T.  BBRENDES  at  tL   (S.  F. 
2,403.)' 

(Sapmne  Oourt  ot  CalifoniUu   Dec.  23.  1901.) 

MUNICIPAL  CORPORATION— STREET  IMPROVE- 
UBNT  —  ASSESSMENT  —  PERFORMANCE  09 
WORK  BY  OWNER— RBMONSTRANCE-PAIL- 
URB  TO  BILB— EFFECT. 

1.  By  Finlavson,  St.  B7*  P-  ^>  S  6;  Id^ 
Ik  81,  S  S.-'tue  fnrner  of  land  abntting  on  a 
•treet  may  himself  make  a  proposed  improve- 
ment iu  fi-ODt  of  his  land,  and  such  work  shall 
be  excepted  from  the  order  tor  improvement, 
provided  the  work  done  hj  the  owner  is  on 
official  grade,  and  satisfactorr  to  the  luperin- 
tendent  of  streets.  Code  Civ.  Proc.  I  lOtiS, 
aubd.  15.  and  section  1059,  enact  that  official 
duty  shall  be  presumed  to  have  been  regularlj 
performed.  Held,  that  where  an  improvement 
wa«  proposed,  and  an  owner  of  land  abattiug 
OD  the  street  employed  a  contractor  to  do  the 
work,  and  subsequently,  in  a  suit  by  the  dty 
contractor  to  enforce  an  assessment  azaihst 
the  owner,  the  court  found  that  plaiutiff  per- 
formed DO  work  iu  frout  of  the  property  in 

auestion,  it  would  be  inferred  that  the  work 
one  by  the  contractor  for  the  owner  was  on- 
braced  in  and  coextensive  with  the  work  aub- 
sequently  ordered,  and  that  It  conformed  to 
the  requirementa  of  law,  and  met  the  approval 
of  the  superiutendent. 

2.  FinlojBOD.  St.  Rr.  Law,  m.  65,  66  (Street 
Improremeut  Act,  subd.  10,  |  7),  provides  that 
the  owner  of  land  fronting  on  any  street  may, 
at  his  own  expense,  after  obtaining  permission, 
do  auy  grading  necessary  for  the  improvement, 
and  that  he  shall  be  allowed  a  credit  for  the 
work  BO  done.  Held,  that  under  the  statute  a 
board  of  supervisors  did  not  exceed  its  powers 
In  including  In  its  order  for  work  on  a  street 
grading  already  done  by  an  owner,  the  statute 
not  excluding  the  property  from  a  subseiiuent 
■sseEsment.  but  merely  allowing  a  credit. 

3.  FiDlayson,  St.  Ry.  Law,  p.  84,  {  8;  Id.  p. 
61,  f  6,— enacts  that  the  owner  of  land  abutting 
on  a  street  may  himself  make  any  proposed 
Improvement,  and  that  such  work  shall  be  ex- 
cepted from  the  order  for  the  Improvement, 
provided  it  be  on  the  official  grade,  and  sntis- 
factory  to  the  superintendent  of  streets.  HcJd. 
that  where  work  done  by  an  owner  is  satisfac- 
tory to  the  superintendent,  and  on  the  official 
grade,  the  actiou  of  the  board  of  supervisors 
u'  tnclading  such  work  in  an  assessment 
against  the  owner  Is  without  anthority,  and  the 
assessment  based  thereon  void. 

4.  The  action  of  the  board  vias  not  validated 
by  failure  of  the  owner  to  avail  htmsclf  of  sec- 
tion ft  of  the  statute,  which  gives  an  abutting 
owner  the  right  to  make  petition  of  remoii- 
•trauce  to  the  city  council  on  account  of  any 
determination  of  the  superintendent  of  streets, 
or  aa  to  the  correctness  or  legality  of  the  aft- 
•essment,  inasmnch  a*  the  atatntot^  remedy 
does  not  apply  to  acts  done  wholly  without  au- 
thority. 

5.  Ihe  action  of  the  board  was  not  validated 
by  the  abuttiug  owner's  failure  to  avail  himself 
of  section  11  of  the  statute,  giving  no  appeal 
to  the  common  council  by  auy  one  having  any 
objection  fo  the  legality  of  any  determination 
or  proceeding  of  the  superintendent  of  streetx, 
and  providing  that  no  asnessment  shall  be  held 
fnralidated,  sure  on  appeal  to  the  council,  for 
any  error  or  defect  In  the  procfeediugg;  since 
such  remedy  applies  only  to  acts  of  the  super- 
Intendent  of  streets,  and  does  not  txcnse  Che 
performance  of  an  act  necessary  for  tho  a& 
qaisition  of  power  to  act. 

Commissioners*  decision.  Department  3. 
Appeal  from  superior  court  city  and  county 
of  San  Francisco:  Edward  A.  Belcher,  Judge. 

Action  by  Joe  J.  De  Haven  against  Bmma 
A.  Berendes  and  another.  From  a  juds' 
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ment  tn  faror  of  defanduti;  i^alnflll  iv 
peals.  Affirmed. 

Alex  G.  Bells  and  H.  K.  Bella,  for  appd- 
lant  WOUam  J.  Herrln,  fur  respmaenta. 

SMITH,  O.  This  la  an  appeal  from  a 
Jui^ment  for  defendants  In  a  suit  brou^t 
by  the  plaintiff,  aa  assignee  of  B.  Donndly, 
to  enforce  a  street  assessment.  The  land 
in  question  Is  a  lot  of  the  defaidant  Mrs. 
Berendes,  fronting  on  K  street,  between 
Tenth  and  Eleventh  avenues,  In  the  dtj  lod 
count7  of  San  Francisco;  and  the  assess- 
ment was  for  the  grading,  curbing,  and 
macadamizing  of  the  soutberiy  half  of  K 
street,  and  adjoining  sidewalk  between  the 
avenues  named.  The  complaint  contains  aQ 
the  averments  necessary  to  show  t;he  va- 
lid Ity  of  the  assessment,  and  among  othtn 
the  averment  that  the  "resolution  ordering 
the  work  to  be  done"  was  "duly  made  and 
passed"  by  the  board  of  supervisors.  Tbis 
allegation  Is  denied  by  the  answer,  and  the 
Issue  thus  made  presents  the  only  qnesttoM 
that  will  require  consideration.  ' 

The  only  findings  in  the  case  are.  In  effect, 
that  on  or  about  November  1,  1897,  the  de- 
fendants entered  Into  a  contract  with  Dod- 
ndly  "to  perform  street  work  In  front  of  the 
property"  In  question,  and.  the  work  having 
been  performed  to  their  satisfaction,  paid 
him  in  full  therefor;  ,tbat  this  woi^  was  em- 
braced in  the  work  subsequently  awarded  to 
Donnelly  by  the  board  of  aupervisors,  and 
provided  for  In  his  contract;  and  that  no 
work  was  done  on  the  lot  In  question  by  the 
plalotlff,  to  whom  Donnelly's  contract  was 
assigned  Immediately  after  It  was  award- 
ed. The  last  finding  Is  attacked  in  the 
speclflcotlona  as  being  unsupported  by  the 
evidence,  but  the  point  Is  not  urged  In  the 
app^llunt's  brief,  and  does  not  seem  to  be 
well  taken.  The  other  specifications  go 
rather  to  the  suflScieocy  of  the  flndlugs  than 
to  the  sufficiency  of  the  evidence  to  Jnstlty 
them.  The  sole  question,  tberefore.  la  as  to 
the  sufiicieDcy  of  the  findings  to  support  the 
Judgment  The  findings  are  not  as  explicit 
as  they  might  be  with  regard  to  the  char- 
acter and  amount  of  work  performed  \if 
Donnelly  under  his  contract  with  the  defend- 
ants. But  It  is  found  that  the  "plalndff 
•  •  •  performed  no  work  In  front  of  the 
property"  In  question,  and  from  this  It  must 
be  Inferred  that  the  work  done  by  Doonetty 
for  the  defendants  was  not  only  embraced 
In,  but  was  coextensive  with,  the  work  tn 
front  of  defendant's  lot  subsequently  orde^ 
ed  by  the  board  of  supervisors;  and  also  that 
It  conformed  to  the  requirements  of  the  law 
as  to  grade,  etc.,  and  was  satisfactory  ta 
the  street  superintendent;  for  by  the  ex- 
press provisions  of  the  law  these  were  neces- 
sary condltloos  to  the  acceptance  of  tlie 
work,  and  the  subsequent  assessment  (Fla- 
laysoD,  St  Ry.  Law,  p.  61.  |  6:  Id.  p.  M. 
I      and  U  must  ba  presumed  "that  official 
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duty  hnB  been  regularly  performed"  (Code 
Qt.  Proc.  S  1963,  subd.  15,  and  section  1956). 
"The  fludiugs  of  the  trial  court  are  to  re- 
ceive snch  a  construction  as  will  uphold, 
rather  than  defeat,  its  Judgment  thereon; 
and  whraever,  from  the  facta  found  by  it, 
other  facts  may  be  Inferred,  whli^  win  sup- 
port the  Judgment,  such  Inference  will  be 
deemed  to  hare  been  made  by  the  trial 
court."  PerktDS  v.  Lumber  Co.,  128  Cal. 
420,  62  Pac.  57;  Breeze  t.  Brooks,  97  Cal. 
77,  31  ^ac.  742,  22  L.  R.  A.  257;  Gould  t. 
Baton,  111  Cal.  644,  645,  44  Pac.  819,  62 
Am.  8t  Rep.  201;  Warren  t.  HopMnB,  110 
Cel.  513,  42  Pac.  986. 

The  questlMi  is  thus  presented  whether, 
under  the  provisions  of  subdlTlston  10  of  sec- 
tion 7  of  the  street  Improvement  act  (Fln- 
layson,  St  Ry.  Law,  pp.  65,  66),  the  board 
of  supervisors  had  the  power  to  Include  In 
the  work  ordered  the  work  in  front  of  the 
defendants'  lot,  which  had  already  been  per- 
formed. These  provisions  distinguish  be- 
tween grading  and  other  work.  The  former 
may  be  done  by  the  owner  only  "after  ob- 
taining permission  from  the  coimcll,*'  and 
upon  the  condition  of  afterwards  obtaining 
the  prescribed  certificate  of  the  chief  en- 
gineer, and  filing  the  same  with  the  soperln- 
tendent  of  streets.  And  when  these  condi- 
tions are  compiled  with  the  effect  Is  not 
to  exclude  his  lot  from  the  subsequent  as- 
sessment, and  precedMit  proceedings,  but 
merely  to  allow  him  a  credit  for  the  work 
done.  The  board  of  supervisors,  therefore, 
did  not  exceed  its  powers  In  Including  in 
Its  order  for  the-  work  the  grading  already 
done.  But  with  regard  to  other  kinds  of 
work  the  ^vision  of  the  law  la  different 
It  is  simply  that  the  owner  of  land  fnmt- 
iDg  on  a  street  may  do  the  work,  without 
requlrii^  either  permission  of  the  board,  or 
c^Iflcate  of  the  engineer;  and  It  Is  express- 
ly provided  that  the  "work  so  done  at  the 
expense  of  such  owner  or  owners  shall  be 
excepted  from  the  order  ordering  work  to 
be  done:  •  •  •  provided  that  the  work 
BO  done  *  •  •  shall  be  upon  official 
grade,  and  In  condition  satisfactory  to  the 
street  siq>erlntendent  at  the  time  said  order 
Is  pBseeA."  Here,  as  we  hare  said.  It  must 
be  Inferred  from  the  findings  that  the  work 
conformed  to  the  official  grade,  and  was  sat- 
isfactory to  the  street  superintendent;  and 
It  follows  that  In  Including  in  the  order  for 
the  work  the  macadamizing  and  curbing  al- 
ready done  in  front  of  the  defendant's  lot 
and  In  including  ber  lot  In  the  subsequent 
assessment,  the  board  acted  In  contraven- 
tion of  the  express  prohibition  of  the  statute, 
and  therefore  In  excess  of  its  powers.  The 
order  of  the  board  and  the  assessment  based 
thereon  were  therefore  void.  Caproo  v. 
Hitchcock,  98  Cal.  430,  83  Pac.  431,  and  eases 
dted;  Ryan  v.  Altschul,  103  Cal.  176,  37  Pac. 
839,  and  cases  cited. 

Nor,  as  Is' claimed  by  appellant's  counsel, 
VU6  the  lack  of  power  of  the  board  of  super- 


visors to  make  the  order  supplied,  or  the  as* 
sessment  validated,  by  the  failure  of  the  de- 
fendants to  avail  themselves  of  the  "peti- 
tion of  remonstrance,"  or  "appeal,"  provided 
by  sections  3.  and  11  of  the  act  respectively. 
The  latter  remedy  Is  given  only  to  parties 
aggrieved  by  the  acta  of  the  superintendent 
of  streets,  and  has  no  application  to  the 
precedent  acts  of  the  council  or  board.  All 
the  decisions  In  which  an  appeal  Is  held  to 
be  the  exdusive  remedy  are  cases  of  the  for- 
mer kind;  as,  for  example,  the  cases  cited 
by  appellant:  McVerry  v.  Boyd,  89  Cal,  309. 
26  Pac.  885;  DowUng  v.  Oonnlff.  103  Cal.  78, 
36  Pac.  1034;  McDonald  v.  Connlff,  99  Cal. 
3S9,  34  Pac.  71;  Buckman  v.  Landers.  Ill 
Cal.  S47,  43  Pac  112S;  Blair  v.  Lunlng,  76 
Cal.  134,  18  Pac.  153.  And  see,  also,  OhrvUi 
V.  Simon,  116  Cal.  610,  611. 48  Pac.  720.  And 
so,  also,  are  the  cases  of  Ryan  v.  Altschul, 
103  Cal.  174,  37  Pac.  SS9,  and  Perlne  v.  For- 
bush,  97  Cal.  306,  32  Pac.  226,  cited  by  appel- 
lant, and  other  cases,  where  the  same  ques- 
tion was  raised,  but  decided  differently. 
Chase  v.  Treasurer,  122  Cal.  644,  55  Pac. 
414;  Brock  V.  Lunlng,  80  Cal.  321,  26  Pac. 
972;  Manning  v.  Den,  90  Cal.  616,  27  Pac. 
435;  cases  cited  4  Notes,  Cal.  Rep.  704; 
Warren  v.  Chandos,  115  Cal.  387,  47  Pac. 
132.  In  these  cases  and  others,  it  was  held 
that  the  provisions  of  section  11  bad  no  ap- 
plication to  void  acts;  and  both  In  these  and 
In  the  cases  previously  cited  It  la  held,  in 
accordance  with  the  express  terms  of  the 
act  that  the  appeal  will  lie  only  in  cases 
where  the  defect  may  be  remedied  by  the 
council;  by  which  is  meant  so  remedied  as 
to  make  the  assessment  valid.  Hence,  where 
land  not  liable  to  assessment  Is  assessed  there 
Is  no  lien,  and  the  owner  Is  not  a  party  "ag- 
grieved," or  required  to  appeal  (Frick  v. 
Morford,  87  Cal.  580,  25  Pac.  764);  nor  has 
the  council  any  Jurisdiction  of  the  appeal  In 
such  case,  the  question  Involved  being  a 
purely  Judicial  one,  and,  as  such,  exclusively 
vested  by  the  constitution  In  the  Judicial  de- 
partment of  the  ^vemment  These  deci- 
sions, as  we  have  said,  do  not  aiH>Iy  directly 
to  acts  of  the  council  preceding  the  assess- 
ment; but  the  principle  of  the  decisions  ap- 
plies a  fortiori  to  cases  Involving  the  valid- 
ity of  such  acts,  and  "by  parity  of  reason" 
it  must  be  concluded  that  a  void  act  of  the 
council  cannot  be  validated  by  failure  of  the 
party  .affected  by  the  act  to  avail  himself  of 
the  remedy  provided  by  section  3  of  the  stat- 
ute. Capron  v.  Hitchcock,  98  Cal.  431,  33 
Pac.  431.  "The  provision  authwizlng  a  peti- 
tion of  remonstrance  against  the  acts  and 
proceedings  of  the  city  council,"  It  is  said  In 
the  case  cited,  "was  intended  to  be  applica- 
ble only  to  acts  and  proceedings  within  the 
power  of  the  council."  As  to  acts  In  excess 
of  its  power.  It  does-  not  furnish  even  "the 
semblaoce  of  a  remedy,"  and  hence  the  lack 
of  power  cannot  be  supplied  either  by  the 
filing  of  the  remonstrance  or  by  the  failure 
to  file  it  DehaU  t.  Morford,  85  CaL  460. 
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30  Pac.  Ci93;  Hewes  T.  Bels,  40  Cal.  263; 
Chambers  t.  Satterlee,  Id.  626;  Burke  t. 
Turney,  54  Cal.  487;  Slilpman  v.  Forbes.  97 
Gal.  074,  32  Pac.  599;  Chase  t.  Treasurer, 
122  Gal.  544»  640,  65  Pac.  414. 

It  Is  unnecessary  to  determine  the  precise 
meaning  and  effect  of  the  concluding  clause 
In  section  11  of  the  act,  prorlding  "that  no 
asaessmeDt  shall  be  held  luTalld,  except  upon 
appeal  to  the  council,  for  any  error,  in- 
formality or  other  defect  In  any  of  the  pro< 
ceedings  prior  to  the  asaessmoit,"  etc.  It  Is 
snflScIent  to  say  that  It  cannot  be  fairly  con- 
strued as  Intending  to  excuse  the  perform>- 
ance  ct  acts  necessary  for  the  acquisltloa  of 
the  power  to  act,  and  hence  constituting 
"conditions  precedent  to  the  exercise  of  the 
power."  Hewes  t.  Rels,  suiffa.  According^ 
ly,  in  the  numerous  decisions  arising  under 
the  act;  many  of  which  are  cited  above,  It 
has.  in  effect,  been  held  that  the  proTisimi 
caimot  be  so  ocmstrued.  Flnlayson,  St  By. 
Law,  pp.  16,  17. 

We  adTlae  that  the  Judgment  be  affirmed. 

We  concur:   HAYNES,  C;  6BAY,  C. 

PBB  CUBIAM.  For  the  r^sons  given  In 
the  foregoing  <^lnkai,  the  judgment  is  at- 
firmed. 


035  Cal.  Ill) 

HItLSB  T.  WII#LU3fS  et  al.  (S.  F.  2.531.) 
(Supreme  Court  of  Oaliromia.   Dec.  23,  1901.) 

TAXATION— ASSBSSMBNT—DBtSCRIPTION— 
SUFPICIBNCT. 

1.  Where  at  a  tax  ule  the  lends  were  sold 
for  more  than  was  due  for  taxes,  nvrceutoge, 
aad  costs,— in  the  sale  for  taxes  by  the  city  the 
excess  being  8  cents,  and  in  the  sale  by  the 
county  tax  collector  the  excess  being  91.60,— 
tbe  case  is  oue  in  which  the  maxim  of  de  mini- 
miK  cannot  t>e  applied,  and  the  sale  is  void. 

2.  Under  a  statute  requiring  that  the  descrlp^ 
tloa  of  property  in  an  assessment  list  shall  be 
by  city  and  town  lots,  naming  the  city  or  town, 
and  the  number  of  the  lot  and  block,  according 
to  the  system  of  numbering  in  the  city,  an  as- 
sessment which  describes  the  land  as  belonging 
to  cMtaiu  named  tracts,  and  does  not  refer  to 
any  city  map,  is  insufflcient. 

3.  A  tax  assessment  which  describes  the  land 
as  parts  of  certain  tracts,  and  does  not  state 
In  what  cit;  or  town  they  are  located,  Is  in* 
sufBcient 

4.  A  tax  deed  which  descril)e8  the  land  as 
"lots  13  and  19  in  block  C"  is  insufBdeut;  it 
appearing  that  in  the  tract  there  are  many  lots 
numbered  18,  and  many  numbered  19. 

5.  Under  Pol.  Code,  }  3785.  dtrectiug  the  serv- 
ice of  notice  of  redemption  from  tax  sale  in  case 
of  unoccupied  property  to  be  made  by  posting  a 
notice  iu  a  conspicuous  place  upon  the  property, 
and  flIinK  an  attldavit  with  the  tax  collector 
showing  that  such  notice  had  been  given,  an  af- 
fidavit filed  eight  days  after  the  date  appointed 
for  the  purchaser's  aiq>lication  for  a  deM.  stat- 
ing that  the  property  *'is  entirely  unoccupied 
property,"  Is  insufficient,  as  failing  to  refw  to 
the  time  of  the  service  of  notice. 

D^rtmeDt  2.  Apoeal  flrom  superior 
court  Santa  Cna  conntTj  Lucas  F.  Smith, 
Judge. 

Actkm  by  W.  B.  HlUer,  as  execntw,  etc, 
against  E.  L,  Williams  and  others.  From  a 


RBPOBTER.  (CbL 

jQdgment  for  defendants,  platnUff  appeals. 

Reversed. 

J.  H.  I.ogan,  for  appelant  Joseph  H. 
Skirm,  for  respwdents, 

TEMPLB,  J.  Action  to  quiet  title  to  land 
in  tbe  city  of  Santa  Cruz.  It  was  stipulated 
for  the  purposes  of  tbe  trial  that  i^alntiff  is 
entitled  to  Judgment  unless  defendants  have 
acquired  the  title  of  the  testatrix,  Catlialina 
E.  Brewster,  by  the  tax  deed  made*  by  tbe 
city  tax  collector  dated  August  17,  1896,  or 
by  the  tax  deed  made  by  the  countr  tax  col- 
lector October  9,  1896.  It  was  fnrtber  stlpV' 
lated  that  all  tbe  proceeding*  npaa  which 
the  deeds  were  founded  were  regular  and  in 
compliance  with  law,  except  In  the  partico^ 
lars  which  might  be  specified  as  defendants 
put  in.  their  evidence.  Defmdants  then  ^to- 
ceeded  to  put  in  erldence  ttie  assessmoit  and 
all  other  matters  upon  wbidi  the  deeds  wm 
based,  and  plalntlffl  Interposed  his  objections. 
Judgment  went  for  defendants,  and  tbe 
plaintiff  appeals  from  the  Jndgmoit  and  the 
refusal  of  a  new  trlaL 

For  several  reasons,  I  think  It  must  be 
held  that  both  deeds  undor  which  defendants 
claim  title  are  void: 

1.  The  lands  were  aM  for  mtHre  than  was 
due  for  taxes,  pocentage,  and  costs.  In 
the  sale  for  taxes  clahned  by  the  dty,  the 
excess  was  8  cents;  In  the  sale  1^  the  coun* 
ty  tax  collector,  the  excess  was  $1.60.  This 
Is  not  a  case  In  which  the  maxim  de  minimis 
can  be  a^led,  and  tiie  sale  was  therefore 
void.  AxteU  r.  Oeriach.  67  Cat  483,  8  Pac 
34;  OYeadweU  Pattersout  61  CaL  637; 
Harper  t.  Bowe,  63  CaL  286;  Bncknall  t. 
Story,  36  CaL  07;  Simmons  t.  McCarthy,  118 
CaL  626,  50  Pac  761. 

2.  In  each  assessment  the  land  was  Inaufll- 
dently  described.  In  the  dty  assessment 
the  description  Is:  "Loto  IB,  14,  15,  16.  IT, 
and  18,  hi  Blk.  F,  Leibtandt  tract  Lots  18 
and  20,  Mock  C,  Eaye  and  Uhden  tract" 
The  statute  provided  as  tbe  heading  of  the 
assessment  Ust  and  th«  description  as  fol- 
hiws:  "SubdlTlslMi  3,  dty  and  town  lots, 
naming  dty  or  town  and  tbe  nnmba  ot 
lot  and  block  according  to  the  system  of 
numbering  in  such  dir.**  Tbe  assessment 
does  not  refer  to  a  dty  map,  bnt  descrlbet 
the  land  as  belonging  to  certain  named 
tracts.  The  lots  and  blocks  are  snbdivisions 
of  these  named  tracts,  and  not  of  the  city, 
and  DO  map  even  of  these  tracts  Is  refored 
ta  Our  Incorptnated  dtles  and  towns  goi* 
erally  contain  land  not  divided  Into  blocks 
and  lots,  and  these  tracts  may  imt  have  beoi 
generally  known,— much  less,  any  sobdlvl- 
sioos.  Even  supposing  these  lots  and  Uocks 
to  faSTe  be^  on  a  dty  map,  the  failure  to 
ref«  to  it  has  been  fadd  fataL  Labs  v.  Coop* 
er,  107  CaL  666,  40  Pac.  1042;  Cadwalder 
T.  Nash,  73  Gal.  43,  14  Faa  S86.  See^  alsob 
Keane  v.  Cannovan,  21  CaL  281.  82  Am. 
Bepb  738;  People  v.  Mahoney,  65  CaL  2aaL 
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A  description  wblcb  would  snflBce  In  an  agree- 
ment to  convey  or  In  a  deed  may  be  bad  In 
an  asBesanient.  In  tbe  first  case  the  coort 
mli^t  inquire  as  to  the  intention  ot  the  par- 
ties, but  In  tbe  oQier  the  owner  has  no  part 
In  the  proceeding,  which  is  hostile,  and  to  ev- 
ery step  In  which  he  Is  objecting.  The  as- 
sessment Is'made  with  a  Tiew  to  a  possilde 
sale,  and  the  -property  should  therefme  be 
so  described  as  to  enable  the  owner  to  know 
what  land  Is  charged  with  the  tax,  and  also 
to  enable  a  possiUe  purdiaser  to  km)w  what 
land  Is  offered  for  sale.  The  bidder  who  wIU 
pay  the  tax  f«  the  smalleat  pcwdon  of  the 
land  wlU  have  his  offer  acc^ted.  To  decide 
this  matter,  there  should  be  no  uncertainty 
as  to  what  land  he  is  dealing  with.  Hence 
the  descrlpttoo  should  be  sufficient  In  Itsdt 
to  identify  the  land,  or.  If  reference  to  a 
map  on  record  is  required,  that  sboold  be 
Indicated  In  the  assessment  The  descrip- 
tion In  the  coupty  asaessmoit  Is  still  mon 
defectlre.  It  has  all  the  defects  mentioned 
In  regard  to  tbe  city  assessmoit^  and,  be- 
sides, tliere  is  no  statemoit  la  what  dty  or 
town  the  lots  are  situated.  OQierwtse  it 
reads  as  follows:  "Lots  in  Lelbrandt  tract, 
TOk.  F,  Mob.  18, 14,  ltS»  16, 17, 18.  Lots  Kaye 
,  and  Chden  tract,  block  Nos.  is' and  19.'*  The 
asseasment  In  the  K^e  and  Ubden  tract  la 
either  of  blocks  18  and  19,  or  of  aU  the 
lota  in  VUxaa  18  and  19.  Tbe  deed  de- 
scribes lots  IS  and  19  in  bloift  a  Beapond- 
ents'  counsel  contends  that  this  means  lots 
18  and  19  In  same  block,  and  be  proved  that 
there  was  only  one  Mock  in  the  tract,  in 
which  were  two  lots,  one  numbered  18  and 
wie  10.  If  the  constmctton  of  the  assess- 
ment were  otherwise  permissible,  there 
would  Mill  be  nothing  to  Indicate  that  the 
two  lots  were  both  in  the  same  UoCk,  and  it 
la  not  denied  that  in  the  tract  there  are 
many  lots  numbered  IS,  and  many  numbered 
19.  Much  <a  the  above  reasoning  would  have 
no  api^catlon  nnda*  the  presat  revenue  law, 
all  pK^iert;  deUnqnott  for  taxes  behig 
struck  off  to  the  state. 

3.  The  service  of  the  notice  called  tbe  "no- 
tice to  redeon,"  being  the  notice  formerly  re- 
quired by  section  878B,  Pol.  Cod^  was  In* 
snffldent  and  was  not  proven  by  tbe  afflda- 
vit  retnrned  to  the  tax  collector,  as  required. 
The  notice  and  proof  were  alike  in  the  two 
cases.  The  statntOTy  affidavit  must  be  made 
and  i^ven  to  the  tax  collector  before  he  can 
make  tbe  deed.  He  te  required  to  preserve 
tbia  affidavit,  and,  unless  It  cmnplles  sub- 
stantially with  the  statutory  requirements, 
the  deed  is  void.  The  property  in  such  case 
is  still  subject  to  redemption.  EHmnums  t. 
McCarthy,  118  OaL  623,  60  Pac.  761.  Tbe 
affidavits  were  made  nine  days  after  tbe  day 
appointed  tm  the  pur(AaBer*s  apjdlcation  for 
a  deed,  and  might  have  been  nine  years 
thereafter.  The  ^ant  stated  that  tbe  prop- 
erty "is  entlr^  unoccupied  property."  The 
statute  directed  service  upon  the  owner,  or. 
If  the  property  Is  occupied,  npon  the  occu- 


pant, and  "In  tiie  case  of  unoccupied  prop- 
erty a  similar  notice  shall  be  posted  In  a 
conspicuous  place  upon  the  pn^erty.  at  least 
thirty  days  before  the  expiration  of  the  time 
for  redemption,  or  thirty  days  before  the 
purcbasrar  applies  tot  a  deed."  t^te  furtiiw 
provision  waa  that  no  deed  should  be  exe- 
cuted by  the  tax  ct^ector  until  the  pur- 
chaser ahall  file  with  him  an  affidavit  show- 
ing that  such  notice  has  been  given.  Prob- 
ably the  affiant  In  this  case  Intended  to  refer 
to  the  time  during  which  the  notice  was 
posted.  But  so  loose  a  amstructlon  would 
open  the  door  for  ttaud.  A  purchaser  might 
desire  to  keep  the  notice  from  the  own^, 
and,  as  no  time  la  fixed  within  which  he 
most  make  hla  proof,  he  might  wait  until 
the  iwemlses  became  vacant  befwe  actually 
applying  for  hla  deed. 

The  conclusion  rend^  It  imnecessary  to 
pass  upon  the  suffidoicy  of  many  other  ob- 
jections to  the  deeds. 

The  Judgment  and  otier  are  reversed. 

We  concur:  McFABIAMO,  J.;  HEN- 
SHAW,  J. 


(M  Utth.  tU) 
STATE  V.  THOMPSON. 
(Su^eme  Court  of  Utah.   Peb.  18,  1902L) 

CRWINAL  LAW— NEW  TRIAL-JURORS. 
It  is  KTOaud  for  new  trial  that  ft  juror 
who,  OQ  his  voir  dire,  said  he  knew  of  no  rea* 
son  why  he  shoald  not  sit  in  the  c&se,  was  a 
director,  stocldkoJder,  and  debtor  of  the  com- 

EQv  whose  Store  defendant  was  charged  with 
vlag  burglarized;  defendant  or  his  attorney 
not  havlug  known  this  till  aftn  the  trial. 

Appeal  foom  district  court,  Garfleld  coun- 
ty; W.  U.  McOarty,  Judg& 

T.  H.  Thompson  was  convicted  of  bur- 
glary, and  appeals.  Bevereed. 

Wm.  F.  Knox,  for  appellant  M.  A.  Breed- 
en,  Atty.  Gen.,  and  W.  B.  White,  Dep.  Atty. 
Gen.,  for  the  State. 

BA3KIN.  J.  The  Information  allegee  that 
tlie  defendant  "on  the  8th  day  of  January,  A. 
D.  1901,  at  the  county  of  Garfleld,  state  of 
Utah,  In  tbe  nighttime  of  said  day,  to  wit, 
about  the  hour  of  eleven  In  tbe.  night  of 
said  day,  did  forcibly,  unlawfully,  felonious- 
ly, and  burglariously  break  and  enter  the 
store  of  Cameron  &  Sery,  a  eorpDration,  with 
Intent  then  and  there  the  goods  and  chattels 
of  the  said  Cameron  &  Sevy,  a  corporation. 
In  the  said  store  then  and  there  being,  then 
and  there  unlawfully,  feloniously,  and  bur- 
glariously to  steal,  take,  and  carry  away,  and 
then  and  there.  In  the  said  store,  three  dol- 
lars In  scrip,  of  the  value  of  three  dollars, 
o<  the  goods  and  chattels  of  the  said  Cameron 
&  Sevy,  a  cwp<mttion,  in  said  store  then 
and  there  being  found,  then  and  there  feloni- 
ously and  burglariously  did  steal,  take,  and 
carry  away,  contrary  to  the  form  of  the  stat- 
ute In  such  caae  made  and  provided,  and 
against  the  peace  and  dignity  of  the  ttate 
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ot  Utah."  James  F.  Showalter,  a  member  of 
tbe  jury  Impaneled  and  sworn  to  try  the 
case,  when  being  examined  on  bis  voir  dire, 
was  asked  the  qneetlon  by  tbe  attorney  of 
the  defmdant,  "Do  you  know  of  any  reason 
why  you  should  not  sit  in  this  case?"  and  he 
answered,  "No,  sir."  Tbe  d^radant  made  a 
motion  for  a  new  trial  on  several  grouDda, 
one  of  which  was  based  upon  the  facts  tbnt 
said  James  F.  Showalter  -was  at  and  before 
the  trial  a  director  and  stockholder  of  the 
M>Id  firm  of  Cameron  &  Sery,  whose  store 
the  defendant  was  charged  with  having  bur- 
glarized, and  was  Indebted  to  said  Arm,  and 
that  these  facts  were  not  known  to  the  de- 
fendant or  his  attorney  imtU  after  the  trial 
was  over.  The  motion  was  ovemiled,  and 
tbe  defendant  excepted.  Ilils  action  of  tbe 
trial  court  Is  one  of  tbe  assignments  of  er- 
ror relied  upon  by  the  defendant  The  fore- 
going facts  were  shown  by  an  affidavit  filed 
In  support  of  tbe  motion,  and  are  not  disput- 
ed by  the  attorneys  for  the  state.  The  de- 
fendant was  entitled  to  a  trial  by  an  Impar- 
tial Jury.  The  facts  disclosed  show  that 
Sbowaltw  was  not  an  Impartial  juror.  If  he 
Is  a  man  of  ordinary  Intellig^ce,  be  must 
bare  known  that  his  relation  to  said  firm 
was  a  good  and  sufficient  reason  why  he 
should  not  sit  in  the  case. 

The  attorney  general  contends  that,  as  tbe 
facts  In  question  were  a  ground  of  challei^e, 
the  defendant.  If  be  wished  to  take  advan- 
tage of  them,  should  have  raised  tbe  ques- 
tion by  challenging  the  Juror.  It  does  not  ap- 
pear that  either  the  defendant  or  his  attorney 
was  aware  of  the  facts  until  after  the  trial. 
The  Juror  should  have  revealed  his  relation 
to  said  firm.  His  answer  to  the  question 
asked  him  bj^  defendant's  attorney  was  well 
calculated  to  mislead  tbe  defendant  and  set 
bis  mind  at  rest  in  regard*to  tbe  impartiali- 
ty of  the  Juror. 

The  Judgment  Is  reversed,  and  the  case  re- 
manded toe  a  new  trlaL 

MINER,  a  J.,  end  B^TCH.  J,  concur. 

(24  Utali,  3U) 

.  STATE  V.  HILLEft. 

(Supreme  Court  of  Utah.   Feb.  17.  1902.) 

BURGU.RT— SVIDENCB  AS  TO  TIME. 

BiiPKlary.  which,  under  Rev.  St.  H  ^^34. 
4338.  must  be  committed  between  sunset  and 
sunrise,  Is  not  proved  by  evidence  that  a  build- 
ing was  robbed  between  9:30  p.  m.  and  6:30 
a.  m.;  the  sun  rlsiug  at  4:38  a.  m. 

Appeal  from  district  court,  Weber  county; 
H.  H.  Rolapp.  Judge. 
Arthur  Miller  was  ccmvlcted  of  burglary, 

and  aj;>peals.  Reversed. 

Elijah  Farr.  for  appellant  M.  A.  Breeden, 
Atty.  Gen.,  and  W.  R.  White,  Dep.  Atty. 
Oen.,  tor  the  State. 

BARTCH,  J.  The  defendant  was  convict- 
ed of  the  crime  of  burglary,  alleged  to  bave 


been  committed  on  July  2,  1901,  by  unlaw- 
fully and  feloniously  entering  a  store  In  Ok 
nighttime  In  Ogden,  with  Intent  to  conuolt 
larceny.  The  evidence  showed  that  on  tlif 
2d  of  July,  1901,  the  owner  of  the  store  dosed 
it  up  and  quit  business  for  that  day  at  9:30 
p.  m.,  and  opened  It  up  again  the  Dsxt  morn- 
ing at  0:30  a.  m.,  when  he  found  that  It  had 
been  broken  Into,  and  some  of  tbe  goods, 
which  were  all  there  vrtien  he  closed,  at  9:31) 
p.  m.,  were  missing.  On  that  day  the  sm 
arose  at  22  minutes  of  6  o'clock  a.  m.  hater 
in  the  day,  it  appears,  the  missing  goods  were 
found  In  the  poesesBlon  of  the  defendant  wbo 
was  trying  to  sell  them.  When  arrested,  tiie 
prisons  dalmed  be  got  the  goods  from  an- 
oth«*  man.  Such  Is  tbe  character  of  the  evi- 
dence upon  which  the  conviction  of  the  of- 
fense Is  based.  Tbe  ajnwllant  Insists  UuU 
the  evidence  Is  insufficieDt  to  warrant  tlie 
conviction.  This  point  seems  to  be  well  tak- 
en. Section  43S4,  Rev.  St,  so  far  as  mate- 
rial here,  provldee:  "E^rery  person  who,  la 
tbe  night  time,  forcibly  breaks  and  tatm. 
or  without  force  enters  through  any  opa 
door,  window,  or  other  aperture,  any  house, 
room,  apartment  •  ♦  •  store,  •  •  • 
with  intoit  to  commit  larceny  or  any  felony, 
is  guilty  of  bui^lary."   SectioD  4338,  Rer. 

;  St,  reads:  "Tbe  phrase  'night  time,'  as  used 
In  this  chapter,  means  tbe  period  betvees, 
sunset  and  sunrise."  Under  these  provl^mi 
of  the  statute  It  ivUl  be  seen  that  evea 

-though  a  building  of  the  kind  mentioned  be 
broken  into  and  goods  stolen,  the  <^eDse 
does  not  amount  to  burglary  unless  cMnmltted 
between  sunset  and  sunrise.  From  the  eri- 
dence  It  appears  the  goods  were  stolen  some 
time  between  9:30  In  the  evening  and  6:30 
In  tbe  morning.  But  6:30  a.  m.  is  nearty 
two  hours  after  sunrise;  hence.  If  It  be  a^ 
mitted  that  the  defendant  was  proven  to 
have  taken  the  goods,  still  It  Is  impossible 
to  say  from  the  proof  that  he  tcxA.  them  >n 
the  nighttime,  for  he  may  bave  taken  tbem 
after  sunrise  and  b^ore  6:30  a.  m.  NtHrire 
there  any  circumstances  In  evldaice  of  sodi 
a  character  as  to  show  beyond  a  reasonable 
doubt  tliat  the  prisoner  took  the  goods  bi  the 
nighttime.  If  he  broke  Into  the  store  and 
stole  them  in  the  daytime,  after  sunrise,  the 
offense  was  not  burglary.  An  essential  ele- 
ment of  the  crime  of  burglary  Is  tbat  tlie 
offense  was  committed— the  acts  done-in  the 
nighttime.  Evidence  of  this  Is  wholly  want- 
ing in  this  case.  The  record  contains  no 
proof  of  the  crime  itself,  and  tbe  cDOvicUon 
of  tbe  iNrlBoner  of  burglary  'is  therefore  un- 
warranted. In  State  v.  Gray,  23  Nev.  301. 
46  Pac.  801,— a  case  quite  similar  to  the  wie 
at  bar.— it  was  said:  "The  defendant  was 
convicted  of  burglary,  and,  admitting  tbat 
the  evidence  was  sufficient  to  suwwrt  the  con- 
clusion that  the  defendant  entered  the  btm 
and  stole  the  saddle  thMrefrom,  there  wa« 
nothing  to  prove  that  it  was  6xme  <a  the 
nighttime,  and  nothing  from  which  tbat  fact 
could  be  Inferred.  We  may  sus^don  quite 
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strongly  I3ut  It  waa.  but  aoBtfidxam,  howerer 
strong,  are  not  snfficient  to  conrlct  men  of 
crimes.  There  must  be  evidence  of  every  es- 
seotlal  element  of  the  crime,  and  It  must  be 
of  sufficient  weight  to  convince  an  impartial 
Jury  beyond  reasonable  donbt" 

Itte  judgmrat  Is  rerersed.  and  cause  re- 
manded. 

HINEB,  a     and  BASKIN,  J.,  concur. 


iU  Utah,  2S2) 

SALT  LAKE  CITY  WATER  &  ELECTRIO 
AL  POWER  OO.  et  al.  v.  CITY  OF 
SAIiT  LAKE  CITY  et  aL 

(Sapreme  Ooort  of  Utah.   Feb.  11,  1802.) 

CERTIORARI— RBUBDT-QlTBaTION  RBVIBW- 
ABLB  BY— EMINENT  DOMAIN— VA- 
LIDITY OF  STATUTE. 

1.  Where  a  petition  for  a  writ  of  certiwari 
is  filed  in  the  snpreme  court,  and  an  order  to 
dK>w  cause  why  the  writ  should  not  issue  is 
made,  and  the  record  of  the  trial  court  certified 
to  the  supreme  court,  the  questioos  preseuted 
may  be  cousidered  on  their  merits. 

2.  The  supreme  court,  on  certiorari,  is  not 
limited  to  the  mere  question  whether  the  trial 
ooart  has  exceeded  its  jariediction,  but  may 
review  errors  of  law  affecting  the  substantia 
rights  of  the  partie«,  and  determine  if  there  is 
competent  evidence  to  warrant  the  judgment; 
but  it  is  not  authorized  to  set  the  judgment 
aside  by  reason  of  a  conflict  iu  the  evidence,  or 
errors  not  aifeotiug  substantial  rights. 

3.  Rev.  S5t  1«»8,  §  3597,  providing  that  the 
plaintiff  in  proceedings  to  condemn  land  for 
public  purposes  may  be  allowed  by  the  court, 
upon  filing  a  sufficient  bond,  conditioned  to  pay 
the  adjudged  value  of  the  property  and  dam- 
ages If  cOTidemned,  to  enter  into  possession  of 
the  property  and  do  certain  work,  is  not  in  con- 
flict with  Coitst.  art.  1,  §  22,  providing  that  pri- 
vate property  shall  not  be  taken  or  damaged 
for  public  use  without  just  compensation,  aa 
the  statute  only  relates  to  the  occupation  and 
use  of  the  property  pending  the  i^ceedings, 
and  the  payment  for  property  condemned  on 
final  hearing  is  required  by  section  3601. 

Baskin,  J.,  dissenting; 

Original  petition  t<a  a  writ  (i^ certiorari  by 
Salt  Lake  City  and  anothw  against  tlie  Salt 
Lake  Otty  Wat»  &  Electrical  Poww  Com- 
pany and  another  to  review  a  Jadgment  of 
the  district  coart  in  an  action  by  the  petition- 
ers against  the-  rmpondents  to  qnlet  tlUe. 
Writ  denied. 

Frank  B.  Stephens  and  Richards  &  Varlnn, 
for  petitioners.  L.  R.  Rogers  and  Ogden 
Hiles,  for  respondents. 

BAiRTOH,  J.  The  petitioners  made  appll- 
-catlon  to  this  court  for  a  writ  of  certiorari 
commanding  one  of  the  Judges  of  the  district 
court  of  the  Third  Judicial  district  to  certify 
to  the  supreme  court  a  complete  transcript 
of  the  record  and  proceedings  relating  to  tbe 
granting  of  a  certain  motion  by  tbe  disti'lct 
-court  made  In  a  certain  action  pending  in 
that  court.  An  order  to  show  cause  why  the 
writ  should  not  issue  was  made,  and  there- 
upon the  record  referred  to  was  duly  certlfled 


to  this  court,  and  tbe  questions  presented 
may  thus  be  considered  upon  their  merits. 

It  appears  from  the  certided  record  that 
originally  the  petitioners  Salt  Lake  City  et 
al.,  brougbt  an  action  In  that  court  against 
the  respondents,  Salt  Lake  City  Water  & 
Electrical  Power  Company  et  «1.,  to  quiet 
title  to  the  water  of  tbe  Jwdan  river,  and  to 
'the  right  to  store  tbe  same  In  the  river  and 
Utah  Lake.  The  power  company  filed  an  an- 
swer In  that  action,  and  by  connteFclalm  set 
up  a  right  to  the  use,  for  power-creating  pur- 
poses,  of  the  water  of  the  river,  theretofore 
appropriated  by  tbe  plalntlfl  city,  by  virtue 
of  an  appropriation  in  accordance  with  the 
statuta  The  power  company  also  Instituted 
condemnation  proceedings  to  condemn  the 
right  to  make  connection  with  tbe  canal  of 
tbe  city  for  the  purpose  of  dischai^lng  the 
water,  after  use  by  the  power  company, 
through  a  flume  across  the  river,  Into  the 
canal  opposite  tbe  respondent's  power-creat- 
ing plant  raiereafter,  in  tbese  suits,  the 
power  company  moved  the  court  for  permls- 
sl<m  to  construct  Its  flume  and  connect  It 
with  the  canal  pending  the  condemnation 
[oroceedlDgs;  and  at  the  hearing  of  the  mo- 
tions the  court  entered  an  order  permitting 
the  power  company  and  Its  receiver,  pending 
the  action,  or  until  the  further  order  of  the 
court,  to  occupy  the  city's  premises  and  make 
connection  of  tbe  flume  with  the  canal,  and 
to  discharge  the  water,  after  use  by  the  pow- 
er company,  through  the  flume  Into  the 
canal,  upon  executing  and  filing  in  the  court  a 
bond,  to  be  approved  by  a  Judge  thereof,  In 
tbe  sum  of  f3,000.  This  action  of  that  court 
the  petitionees  now  seek  to  have  reviewed 
,by  means  of  the  writ  of  certiorari.  Insisting 
that  they  have  no  other  plain,  speedy,  or 
adequate  remedy.  Their  principal  contention 
appears  to  be  that  the  action  of  the  court  In 
the  premises  was  erroneous  and  without  its 
Jurisdiction.  The  respondents  Insist  that  the 
writ  of  certiorari  cannot  be  used  to  perform 
the  functions  of  a  writ  of  error,  and  that 
the  only  thing  which  can  be  inquired  of,  un- 
der our  statutes,  by  certiorari,  is  whether  the 
InferioE  court  has  exceeded  its  jurisdiction. 
Tbe  same  question  here  presented  was  before 
this  court  In  the  case  of  Gilbert  v.  Board.  11 
Utah,  378,  40  Pac.  2&4;  and,-  upon  a  careful 
i-evlew  of  authorities  and  statutes.  It  was 
held,  adversely  to  the  contrition  of  respond- 
ent herein,  that  on  -  certiorari  the  appellate 
court  may  review  the  evidence  to  find  if 
there  Is  any  proof  to  legally  warrant  the 
judgment  or  decision  of  the  inferior  tribunal, 
and  whether  it  had  Jurisdiction,  and  whether 
Its  proceedings  were  had  In  aocordance  with 
law.  It  Was  there  said:  '"The  office  of  the 
common-law  writ  has  been  much  enlarged  by 
statute  and  decision  In  cases  where  there  1» 
no  otber  proper  remedy,  and.  In  addition  to 
determining  questions  of  jurisdiction,  errors 
in  law  affecting  the  substantial  rights  of  tbe 
parties  may  now  be  corrected,  and  the  testi- 
mony may  be  Included  in  the  return,  and  ex- 
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amloed,  to  determine  whether  there  Is  com- 
petent evidence  to  warrant  and  Justify  the 
Judgment  of  the  Inferior  tribunal.  Such  en- 
largement of  the  writ,  howerer,  does  not 
warrant  the  setting  aside  of  a  Judgment 
when  it  Is  based  on  conflicting  evidence,  nor 
when  there  are  errors  In  the  proceedings  in 
matters  not  material  as  affecting  the  sub- 
stantial rights  of  the  party,  and  not  violating 
any  rule  of  law  or  affecting  the  Jurisdiction; 
but  where  there  la  an  entire  absence  of  proof 
to  support  the  Judgment  or  decision  or  order, 
or  where  the  adjudication  made  Is  entirely 
unauthorized  by  the  proof.  It  will  be  act  aside 
and  reversed,  even  though  the  inferior  tri- 
bunal had  Jurisdiction  of  the  person  or  sub- 
ject-matter, and  so  where  the  proceedings 
culminating  In  the  Judgment  are  manifestly 
erroneous,  and  In  violation  of  those  prescrib- 
ed by  law.  The  same  rule  applies  to  new 
Jurisdictions  created  by  statute,  when  the 
proceedings  required  are  different  from  those 
of  the  common  law.  The  examlnatlMi  of  the 
evidence  by  the  appellate  court  Is  not  for 
the  purpose  of  determining  whether  the  pre- 
ponderance thereof  Is  on  one  side  or  the  other, 
but  to  determine  whether  there  Is  any  testi- 
mony which  will  justify  the  Judgment  or 
finding  of  the  Inferior  tribunal,  as  a  legiti- 
mate Inference,  under  the  rules  of  law,  from 
the  facts  proven,  regardless  of  whether  or 
not  the  appellate  court  would  draw  such 
Inference  from  such  facts.  And  this  power 
of  review  on  certiorari  Is  recognized  as  the 
settled  law  In  England  as  well  as  In  this 
country.  The  English  courts  have  long  exer- 
cised Oie  power  under  this  writ  to  review  the 
record  and  proceedings  of  Inferior  tribunals, 
to  determine  questions  of  law  arising  tberelq. 
In  cases  where  there  was  no  other  remedy  for 
review."  We  have  no  disposition  to  depart 
from  the  doctrine  of  that  case,  and  do  not 
regard  this  question  as  any  longer  an  open 
one  In  this  Jurisdiction. 

The  petitioners  Insist  that  section  3597, 
Rev.  St  1898,  which  Is  relied  upon  to  sup- 
port the  action  of  the  court  in  the  premises, 
Is  unconstitutional  and  void.  In  bo  far  as  It 
authorises  the  taking  of  possession  of  iHTop- 
erty  sought  to  be  condemned  upon  the  giving 
of  a  bond;  claiming  that  a  bond  is  not  com- 
pensation, nor' the  equivalent  thereto,  or  to 
a  fund  providing  compensation  for  the  prop- 
erty to  be  so  taken.  In  that  section  it  Is 
provided;  "The  plaintiff  may  move  the 
court  or  a  Judge  thereof,  at  any  time  after 
the  commencement  of  suit,  on  notice  to  the 
defendant.  If  he  is  a  resident  of  the  county, 
or  has  appeared  In  the  action,  otherwise  by 
serving  a  notice  directed  to  him  on  the  clerk 
of  the  court,  for  an  order  permitting  the 
plaintiff  to  occupy  the  premises  sought  to  be 
condemned,  pending  the  action,  and  to  do 
such  work  thereon  as  may  be  required  for 
the  easement  sought,  according  to  Its  nature. 
The  court  or  a  Judge  thereof  shall  take 
proof  by  affidavit  or  otherwise,  of  the  value 
of  tlte  premises  sought  to  be  condemned  and 


of  the  damages  which  will  accrue  from  the 
condemnation,  and  of  the  reasons  for  requir- 
ing a  speedy  occupation,  and  shall  grant  or 
refuse  the  motion  according  to  the  equity  of 
the  case  and  the  relative  damages  whldi 
may  accrue  to  the  parties.  If  the  motion  to 
granted,  the  court  or  Judge  shall  require  the 
plaintiff  to  execute  and  file  in  court  a  bond 
to  the  defendant,  with  sureties  to  be  ap- 
proved by  the  court  or  Judge,  in  a  penal  sum 
to  be  fixed  by  the  court  or  Judge,  not  less 
than  double  the  value  of  the  premises  sought 
to  be  coDdemned  and  the  damages  whlcb 
will  ensue  from  condemnation,  as  the  same 
may  appear  to  the  court  or  Judge  on  the 
hearing,  and  conditioned  to  pay  the  ad- 
Judged  value  of  the  premises  and  all  dam- 
ages In  case  the  property  la  condemned,  and 
to  pay  all  damages  arising  fr<Hn-  occupation 
before  Judgment  In  case  the  premises  are 
not  condemned,  and  all  costs  adjudged  to 
the  defendant  In  the  action."  It  la  claimed 
that  these  provisions  are  repugnant  to  sec- 
tion 22,  art.  1,  C(xi8t.,  which  reads:  "Pri- 
vate property  shall  not  be  taken  or  damaged 
for  public  use  without  Just  compensation." 
Doubtless,  under  this  provision  of  the  con- 
stitution, no  private  property  can  be  tak«i 
or  damaged,  by  right  of  eminent  domain,  for 
public  use,  without  Just  compensation  being 
made  to  the  owner;  but  there  Is  no  require- 
ment that  compensation  must  actually  pre- 
cede occupation.  It  Is  evident,  however,  that 
some  reasonable  and  adequate  provision 
must  be  made  for  compensation  before  the 
party  seeking  to  condemn  has  the  rl^t  to 
take  possession  of  the  premises.  Does,  then, 
the  portion  of  the  statute  above  quoted  vio- 
late the  constitution,  In  not  making  reason- 
able and  adequate  provision  for  compensa- 
tion before  occupancy?  We  think  not  It 
will  be  noticed  that  the  order  provided  for 
in  this  section  of  the  statute  simply  permits 
the  plaintiff  In  the  suit  to  occupy  the  prem- 
ises sought  to  be  condemned,  temporarily,— 
"pending  the  action,"— for  the  purpose  of  do- 
ing "such  work  thereon  as  may  be  required 
for  the  easement  sought,  according  to  its 
nature,"  and  the  bond  Is  provided  to  secure 
to  the  owner  the  payment  of  the  adjudged 
value  of  the  property,  and  all  damages  In 
case  the  property  Is  condemned,  and  all  dam- 
ages arising  from  occupation  before  Judg- 
ment In  case  the  property  is  not  condenmed, 
and  the  costs  of  the  action.  But  these  pro- 
visions are  not  the  only  ones  for  compensa- 
tion to  be  found  in  the  statutes;  for  when 
section  3597  la  read  with  3604,  Hev.  St  1898, 
as  It  may  be  In  determining  the  qoestloD 
whether  the  legislature  has  made  reason- 
able, certain,  and  adequate  inx>vlsioD  for 
compensation  where  property  Is  sought  to  be 
condemned.  It  will  be  found  that  provision 
Is  made  for  the  paymrent  Into  court  of  the 
full  value  of  the  premises  condemned  as  as- 
sessed by  Judgment  upon  trial  de  noro,  and 
such  furtiier  sum  as  may  be  required  by  the 
court  as  a  fund  to  pay  all  further  damages 
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and  coets .  wblcta  may  be  recorered  In  the 
proceedings,  find  an  damages  'wbl^dt  the  own- 
er may  aaataln  If  the  property,  for  any 
-  cause,  be  not  finally  taken  for  pabltc  oae. 
And  from  an  examination  oi  the  Tarlona 
eectlona  composing  the  chapter  of  the  Be- 
vlaed  Statutes  on  "Eminent  Domain,"  It  la 
apparent  that  altboa^  the  plaintiff  In  a 
proceeding  to  condemn  may  be  ptfndtted  to 
occmpy  the  premlaes  for  certain  purposes 
pending  the  suit,  before  actual  compensation 
has  been  made,  the  legal  title  to  the  jftop- 
arty  does  not  pass  nntU  the  compensation 
has  been  paid.  It  would  thus  seem  HaA 
the  several  statutory  provlsloaa  are  reason- 
able and  adeanate  to  protect  the  rights  of 
the  owner.  Our  c<Hiclnsl<m,  thereftnre,  that 
section  ^87,  Ber.  St  1898,  Is  not  repugnant 
to  section  Zt,  art  1,  Gonet„l»)t  Is  a  valid 
enactment  and  that  with  section  8601  the 
statutory  provision  for  c<Hnpensatlon  Is  whol- 
ly sufficient  to  meet  tiie  requirements  of  the 
constitution. 

We  are  amre  that  the  decisions  of  ttie  sev- 
eral stetes  respecting  the  question  above  de- 
twmlned  are  not  all  harmonlons  and  are  Ir- 
reconcilable, but  the  decided  weight  of  au- 
thority; where  the  constltntlonel  provisions 
on  this  subject  are  similar  to  ours,  doubtless 
sustains  the  condnslon  reached  herein.  In 
section  466,  2  I«ewls,  Em.  Dom.,  It  Is  said: 
"In  most  states  It  Is  h^  that  the  m&ktng 
of  compensation  need  not  precede  an  entry 
upon  the  property,  provided  some  definite 
provision  Is  made  wherein  the  owner  wUl 
certainly  obtain  compensation.*'  The  su- 
preme court  of  Massachusetts,  in  Old  Colony 
B.  Oo.  r.  Framlngfaam  Water  Go.,  15S  Mass. 
561,  27  N.  E.  662.  13  L.  a  A.  88%  held  that 
a  statute  empowering  a  town  water  com- 
pany to  take  land,  -and  providing  that  the 
damages  tberefor  might  be  assessed  as  In  the 
case  of  the  laying  out  of  highways,  and  that 
the  company  might  be  required  to  give  se- 
curity for  such  damages,  "satisfactory  to  the 
selectmen  of  said  town,"  falling  which  its 
rights  should  be  suspended  except  for  mak- 
ing surveys,  made  adequate  provision  for 
compensation  for  the  land  taken.  In  Chero- 
kee Nation  V.  Southern  Kansas  R.  Co., 
XJ.  S.  611,  10  Sup.  Ct.  0(»,  34  L.  Ed.  295,  Mr. 
Justice  Harlan,  delivering  the  opinion  of  the 
court  said:  "It  Is  further  suggested  that  the 
act  of  congress  violates  the  constltntlon,  in 
that  it  does  not  provide  for  compensation  to 
be  made  to  the  plaintiff  before  the  defendant 
entered  upon  these  lands  for  the  purpose  of 
constructing  Ito  road  over  them.  This  objec- 
tion to  the  act  cannot  be  sustained.  The 
constitution  declares  that  private  property 
shall  not  be  taken  'for  public  use  without 
just  compensation.*  It  does  not  provide  or 
require  that  compensation  shall  be  actually 
paid  In  advance  of  the  occupancy  of  the  laud 
to  be  taken.  But  the  owner  la  entitled  to 
reasonable,  certain,  and  adequate  provision 
for  obtaining  compensation  before  bis  occu- 
pancy Is  disturbed."  And  again  he  observed: 


"The  plaintiff  asks,  what  will  be  Its  condi- 
tion, as  to  compensation,  if,  upon  the  trial 
de  novo  ot  the  question  of  damages,  the 
amount  assessed  In  ite  favor  should  exceeil 
the  sum  which  may  be  paid  into  court  by 
tiie  defendant?  This  question  would  be 
more  onbamsslng  than  it  is,  if  by  the  terms 
of  the  act  of  congress  the  title  to  the  proper- 
ty appropriated  passed  from  the  ormer  to 
the  d^endant  when  the  lattn,  having  made 
the  regnired  deposit  in  court  Is  autluHrlsed  to 
enter  upon  the  land  pending  Uie  appeal,  and 
to  proceed  In' the  cojutroctl<m  oF  ite  road. 
Bat  clearly,  the  title  does  not  pass  until 
compensation  is  actually  made  to  the  own- 
et.  Within  the  meaning  of  the  constltutlw, 
the  propoty,  although  entered  .upon  padlng 
the  appeal.  Is  not  taken  until  the  compensa- 
tion Is  aecertelned  In  some  legal  mode,  and. 
behig  paid,  the  titie  passes  from  the  ovner** 
2  Lewlat  Em.  Dom.  H  457-462;  MUls.  Bm. 
Dom.  I  124;  Nichols  v.  Railroad  <^..  48  M& 
356;  Railroad  Co.  v.  Turner;  31  Ark.  494,  25 
Am.  R^.  564;  In  re  United  SUtes  Oom'rs. 
96  N.  T.  227;  Cushman  v.  Smith,  81  He.  247; 
Rider  v.  Stryker,  68  N.  T.  186;  Doe  v.  Ball- 
road  Co.,  1  Qa.  624;  Wellington  &  F.  R.  Co. 
V.  Caeble  &  0.  B.  &  Lumber  Co.,  116  N.  a 
924,  20  S.  a  901;  Waltber  v.  Warner,  2S  M)k 
277;  Railway  Co.  v.  Payne,  4  U.  S.  App.  77, 
1  C.  C.  A.  183.  49  Fed.  114;  Kennedy  v.  City 
of  Indianapolis,  103  U.  S.  B99,  26  L.  Ed.  550; 
Sweet  V.  Recbel.  159  U.  S.  380, 16  Bop.  Ct  43, 
40  U  Ed.  188;  Backus  v.  Depot  Oa,  169  U. 

5.  S57.  18  Sup.  Gt  445.  42  L.  Ed.  893. 

The  remaining  question  of  Impwteace  pre- 
sented herein  (the  same  relating  to  aeetlon 

6,  art.  11,  Const.)  was  passed  upon  In  the  case 
of  City  of  Salt  Lake  Olty  v.  Salt  Lake  City 
Water  &  Electrical  Power  Co.  (decided  by 
.tills  court  at  the  present  term)  24  Uteh,  — « 
67  Pac.  672,  and  requires  no  further  discus- 
sion here. 

We  are  of  the  opinion  that  the  actl<m  of 
the  court  below  In  the  premises  wu  neither 
In  excess  of  Jurisdiction  nor  erroneous,  but 
was  In  pursuance  of  authority,  and  the  order 
In  question  must  be  affirmed,  with  costs.  It 
la  so  ordered. 

MINKB,  0.  concurs. 

BASKIK,  J.  (dissenting).  It  appears  that 
Salt  Lake  City  many  years  ago  constructed 
the  canal  In  question,  which  extends  from 
Its  connection  with  the  Jordan  river,  a  die- 
tance  of  over  20  miles,  to  said  city,  and  ac< 
quired  a  vested  right  to  divert  from  the 
river,  and  conduct  through  the  canal,  for 
the  use  of  the  inhabitente  of  the  city,  a  por- 
tion of  the  water  of  the  rlvo-,  and  that  both 
said  canal  and  water  have  ever  since  been 
appropriated  to  that  public  use;  that  long  aft- 
er such  appropriation  and  the  acquisition  of 
Bald  vested  right  the  Salt  Lake  Olty  Water 
&  electrical  Power  Company  filed  In  the  re- 
corder's office  notices  of  ai^roprtatlon,  un- 
der which,  as  Bteted  In  n^y  dlssaiting  opln- 
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Ion  In  the  case  of  City  of  Salt  Lake  City  t. 
Salt  Lake  City  Water  &  Electrical  Power 
Co.,  G7  Pac.  672,  referred  to  in  tiie  majority 
pinion  in  this  case,  it  wrongfully  claims  to 
have  acquired  the  right  to  divert  the  water 
so  appropriated  to  putHlc  use  from  the  bead 
of  said  canal,  and  conduct  the  same  through 
a  canal  on  the  opposite  aide  of  the  river  to 
Its  power  plant  1^  miles  below  the  head 
of  the  city's  canal.  In  the  ease  of  City  of 
Salt  Lake  City  v.  Salt  Lake  City  Water  & 
Electrical  Power  Co.,  before  mentioned,  the 
court  below  decreed  that  said  company  "is 
the  owner  and  entitled  to  the  right  to  con- 
Tey  to  Its  said  power  plant,  and  use  for  the 
purpose  of  operating  the  same,  all  the  wa- 
ters of  the  river  to  which  Salt  Lake  City 
Is  entitled  by  this  decree,  and  to  take  Into 
its  canal,  and  to  deliver  back  Into  the  canal 
of  the  said  Salt  Lake  City,  after  such  nse, 
all  of  said  water,  undiminished  In  quantity 
and  unimpaired  in  quality,  so  long  as  said 
Salt  Lake  City  shall  continue  to  divert  Its 
water  at  Its  present  point  of  diversion,  and 
to  use  the  same  at  Its  present  place  of  use; 
provided,  however,  that  the  right  of  the  said 
Salt  Lake  City  Water*  &  Electrical  Power 
Company  to  so  take  and  use  the  city's  said 
water  shall  be  effective  only  aftw  said  pow- 
er -company  establishes  by  judgment  of  the 
court  In  an  action  at  law  Its  right  to  make 
crainectlonB  with  its  flume  and  the  city's 
canal,  and  shall  have  paid  to  said  city  any 
sum  whi(A  may  be  awarded  to  said  city  by 
such  judgment  by  way  of  damages  there- 
for." After  the  Inception  of  the  alleged 
right  of  the  electric  power  company,  and 
before  the  rendition  of  said  decree.  It  In- 
stituted the  pending  action,  not  to  condemn 
the  city's  right  to  divert  the  water,  as  afore- 
said, at  the  head  of  Its  canal,  but  simply 
to  establish  the  right  to  extend  its  flume 
across  the  river,  and  CMinect  It  with  the 
city's  canal  at  a  point  opposite  to  its  power 
plant,  and  discharge  the  water  which  the 
dty  by  prior  appropriation  had  acquired  a 
vetsed  right  to  divert  at  the  head  of  Its 
canal.  In  the' city's  answer  It  pleaded  the 
facts  showing  Its  prior  vested  rights  and  the 
prior  diversion  and  appropriation  of  the 
canal  and  water  to  said  public  use,  and  that, 
as  said  canal  and  water  were  already  being 
appropriated  to  a  public  use  by  the  ci^,  they 
were,  under  existing  laws,  expteeeiy  exempt- 
ed from  condemnatioD,  and  denied  the  right 
of  the  electric  power  company  to  such  con- 
demnation proceedings.  Said  company  has 
not  yet  established  the  right  and  paid  the 
damages  required  by  said  decree,  yet  the 
court  below,  without  passing  upon  the  Is- 
mies  raised  and  deciding  whetha*  the  said 
property  of  the  city  was  subject  to  condem- 
nation or  whether  the  electric  power  com- 
imny  Is  entltied.  In  the  condemnation  pro- 
ceedings, to  acquire  the  right  which  It  se^s 
to  establish  therein,  granted  the  order  set 
out  in  the  majority  opinion. 
The  petitioners' couiw^  contend  that  tlio 


court  In  granting  said  order,  exceeded  Iti 
jurisdiction.  It  is  a  fundamental  t^ncipte 
that  no  one  shall  be  deprived  of  his  prop- 
erty wlthont  dne  process  of  law.  It  is  stat- 
ed In  10  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  280, 
290,  that  "it  is  so  well  settled  as  to  be  coo- 
sidered  elementary  that  the  terms  lyy  dne 
course  of  law'  and  'by  the  law  of  the  land,' 
are  synonymous  with  *by  dne  process  of 
law' ";  and  nnmerons  cases  are  cited  hi 
note  1,  which  fully  suppwt  that  stotement. 
In  Black,  Const  Law,  fi  151,  It  is  stated  that 
"it  Is  well  settled  by  repeated  deiHsloDS  of 
the  courts  that  the  two  terms  'due  process 
of  law*  and  the  'law  of  the  land*  are  of  ex- 
actly equivalent  import."  Judge  Cooley,  In 
his  work  on  Constitutional  Limitations,  at 
page  430,  states  that:  "Indeed,  the  language 
employ«d  In  the  various  constitutions  is  gen- 
erally nearly  Identical,  except  that  the 
phrase  'dne  process  <«r  course)  of  law'  is 
sometimes  used,  sometimes  'the  law  of  tiie 
land,'  and  In  some  cases  both;  but  the 
meaning  is  the  same  in  every  case."  And 
on  page  431,  after  quoting  the  definition  of 
Mr.  Websttf  given  in  the  Dartmouth  Col- 
lege Case,  which  Is  as  follows:  "By  the 
law  of  the  land*  is  most  clearly  Intended  the 
general  law;  a  law  which  hears  before  it 
condemns;  which  proceeds  upon  Inqalry. 
and  renders  judgment  <HiIy  after  trial,"— he 
says:'  "The  definition  here  given  is  apt  and 
suitable  as  applied  to  judicial  proceedings, 
which  cannot  be  valid  unless  they  'proceed 
upon  Inquiiy  and  'render  judgknent  mily 
after  trial' "  On  page  434  be  further  states: 
"In  judicial  proceedings  the  law  of  the  land 
requires  a  hearing  before  condemnation,  and 
judgnrent  befwe  dispossession."  The  fore^ 
going  definition  of  the  phrase  "by  the  law 
of  the  land"  Is  correct  and  is  also  a  correct 
definltlmi  of  the  term  "by  due  process  of 
law."  "Proper^,"  as  defined  by  BladE- 
stone,  'is  the  free  use  and  enjoyment  by  a 
pvson  of  all  of  his  acquisitions,  wlthont 
any  control  or  dlmlntitlon  save  only  by  the 
iaw  of  the  land.' "  1  Bl.  Comm.  138;  2  BL 
Comm.  2-15.  It  Is  "the  right  to  possess,  use. 
enjoy,  and  dispose  of  things."  2  Boav.  Law 
Diet.  (Rev.  Ed.).  Property  Is  the  eicluslre 
right  of  possession,  joying  and  disposing 
of  a  thing  which  is  In  itself  valuable.  Jones 
V.  Van  Zandt,  4  McLean,  599,  601,  Fed.  Caa. 
No.  7,501;  Chicago  &  W.  I.  B.  Co.  v.  Bogle- 
wood  Connecting  Ry.  Co.,  116  HI.  375-^  4 
N.  E.  249,  56  Am.  Rep.  173.  In  the  case  of 
Tripp  T.  Overocker,  7  CcHo.  72,  74,  1  Pac. 
69n,  697,  the  court  In  Its  opinion,  said: 
"Property  Is  defined  as  being  the  right  to 
possess,  nse,  enjoy,  and  dispose  of  a  thing.* 
The  'thing'  mentioned  does  not  always  have 
a  tangible  or  physical  existence.  It  may  be 
an  easement  or  anything  else  that  can  be- 
come the  subject  of'private  ownership.  The 
proprietor  of  an  lniga,,ting  ditch,  whether 
upon  his  own  premises  or  those  of  anoUier, 
has  a  property  ownership  both  In  the  ditch 
and  the  right  of  way  tber^or.  And  using 
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or  enlarging  anch  ditch  without  the  owner's 
consent  is  as  much  a  talcing  or  damaging  of 
private  property,  within  the  meaning  of  the 
constitution,  as  would  be  appropriating  the 
rlgbt  of  way  therefor  In  the  Orst  instance." 
In  section  31,  Mills,  Em.  Dom.,  it  Is  said: 
"The  right  to  use  property  Is  the  valuable 
feature  of  property.   Property  Is  the  right 
to  possess,  use,  enjoy,  and  dispose  of  a 
thing.  Under  the  term  'property^  is  included 
not  only  the  land  owned,  but  also  every 
right  which  accompanies  ownership  and  is 
its  incident.   The  r^ht  of  using  necessarily 
includes  the  right  and  pomet  at  exclnding 
others  from  using  the  same  i«opaty.  The 
constitution  is  intended  to  protect  all  the  es- 
sential elements  of  ownership  which  make 
^roiierty  valuable,  and  when  an  easement 
of  any  sort  is  taken  in  property  a  certain 
pwtion  of  the  x/n^tarty  la  taken,  and  that 
taking  requires*  compensation.  Easements 
which  owners  have  over  the  lands  of  others 
are  pn^rty,  and  a  taking  or  interfwence 
with  the  same  Is  a  damage  for  which  com- 
pensatlon  should  be  paid."   In  King  v.  Gets. 
70  Cal.  240.  11  Pac.  968,  the  court  said  that 
**ln  this  state,  as  dsewhere,  the  mere  pos- 
session of  real  proi^erty  is  constantly  treated 
as  property."    In  the  able  and  exhaustive 
opinion  in  the  case  of  Eaton  v.  Bailroad  Co., 
51  N.  H.  511.  12  Am.  Rep.  147,  it  l8  said: 
"In  a  strict  legal  amae  land  is  not  property, 
but  the  subject  of  prc^w^.  The  term  'prop- 
erty,' although  in  common  parlance  frequent- 
ly applied  to  a  tract  of  land  or  a  chattel,  In 
Its  l^al  slgnlflcatlon  'means  only  the  rights 
of  the  owner  in  relation  to  it*  *It  denote  a 
right   •   •   •  over  a  determinate  thing.* 
'Proper^  is  the  right  of  any  person  to  pos- 
sess, use,  enjoy,  and  dispose  of  a  thing.* 
Seldon,  J.,  in  Wynebamer  v.  Peo^^e,  13  N. 
Y.  378.  433;  1  Bl.  Comm.  138;  2  Aust.  Jur. 
(3d  Ed.)  S17,  SIS.    If  property  in  land  con- 
sists in  certain  essential  rights,  and  a  phys- 
ical interference  with  the  land  snbstantlal- 
ly  subverts  tme  of  those  rights,  such  Inter- 
ference takes,*  pro  tanto,  the  owner's  *prop- 
oty/   The  rl^t  of  Indefinite  user  (or  of 
using  indefinitely)  is  an  essential  quality  or 
attribute  of  absolute  property,  vrithout  which 
absolute  property  can  have  no  legal  exist- 
ence.    'Use  is  the  real  side  of  property.* 
This  ri^t  of  user  necessarily  Includes  the 
right  and  power  of  excluding  others  from 
usii«  the  land.  See  2  Aust  Jur.  <3d  Ed.) 
886;   Wdls,  J.,  in  Walker  v.  Railway  Ck>., 
108  Mass.  10,  14,  4  Am.  Rep.  509.  From 
the  very  nature  of  these  rights  of  ub«-  and 
of  exdusloD,  it  Is  evident  that  they  cannot 
be  material^  atwidged  without  ipso  facto, 
taking  the  owner's  'property.*   If  the  right 
of  indefinite  user  Is  an  essmtial  element  of 
absolute  property  or  complete  ownership, 
whatever  physical  Interfer^ce  annuls  this 
right  takes  'property,'  although  the  owner 
may  still  have  left  to  him  valuable  rights  (in 
the  wtlcle)  of  a  more  limited  and  circum- 
scribed natiir&  Be  has  not  the  same  xhto^ 


erty  that  he  formerly  had.  Then  be  bad  an 
unlimited  right;  now  he  has  only  a  limited 
right." 

It  Is  clear,  both  on  principle  and  from  the 
authorities,  that  the  order  permitting  the 
electrical  power  company,  pending  the  action, 
to  occupy  the  premises  sought  to  be  con- 
demned, and  to  do  such  work  thereon  as 
may  be  required  for  tiie  easement  sought, 
and  to  connect  its  flume  with  the  city's  canal, 
permitted  the  taking  of  property;  and  as  the 
issues  eontroTertlng  the  right  to  condemn 
said  premises  were  not  decided  before  said 
order  was  granted,  and  are  still  p^ding  for 
trial,  the  performance  of  the  acts  mentioned 
In  the  order  would  deprive  the  city  of  prop- 
erty belonging  to  It  without  due  course  of 
law,  and  therefore  the  court.  In  granting  the 
order,  exceeded  its  jurisdiction.  If,  upon  the 
trial,  these  issues  shall  be  decided  in  fav<Hr  of 
the  city,  then  the  fact  that  the  order  permits 
the  commission  of  a  trespass  will  be  empha- 
sised. 

Counsd  for  the  electrical  itpwer  company 
state  In  their  brief  that:  "Within  the  mean- 
ing  of  the  cfHistltutlon,  the  pnq^erty,  al- 
though entered  upon  pending  the  appeal,  is 
not  taken  until  the  compeosatton  Is  ascer- 
tained in  some  I^al  mode,  and,  bring  paid, 
the  title  passes  from  the  owner."  To  sup- 
port this  contention  they  quote  from  the 
opinion  In  the  case  of  Kennedy  v.  'CLty  of 
Indianapolis,  108  U.  S.  599-604,  26  L.  Ed. 
550,  as  follows:  "On  principle  and  authority 
the  rule  Is,  under  such  a  constitution  as  that 
of  Indiana,  that  the  right  to  emter  on  and 
use  tbB  property  Is  complete  as  soon  as  the 
property  is  actually  appropriated  under  the 
authority  of  law  for  a  public  use,  but  the  ti- 
tle does  not  pass  from  the  owner  without  his 
consen^  until  just  compensation  has  been 
made  to  him."  As  the  majority  opUilon 
seems  to  favor  that  position,  I  have  devoted 
much  more  space  to  the  consideration  of  the 
question  as  to  what  pn^rty  is,  and  what 
acts  constitute  its  taking,  than  I  otherwise 
would  have  dcme,  for  it  seems  to  me  that 
there  can  be  no  reasonable  doubt  that  per- 
formance of  the  acta  permitted  by  the  order 
would  be  a  taking  of  the  city's  property.  To 
show  the  error  of  said  contention,  and  the  Ir- 
relevancy of  the  language  quoted  In  Its  sup- 
port to  the  facts  in  this  case,  It  is  only  nec- 
essary to  state  that  simply  Instituting  an  ac- 
tion to  condemn  property  Is  not  an  actual  ap- 
propriation of  It  under  the  authority  of  law, 
to  a  public  use.  In  condemnation  proceed- 
ings such  an  appropriation  may  be  author- 
ized by  and  follow  a  judgment  of  condemna- 
tion, but  cannot  precede  It  It  Is  self -evident 
that,  as  property  Is  the  right  of  a  person  to 
possess,  use,  enjoy,  and  dispose  of  something 
tangible  and  of  value,  to  the  exclusion  of  all 
others,  any  diminution  of  that  right  In  a  con- 
demnation proceeding  before  a  Judgment  con- 
demning the  property  Is  rendered,  when  the 
right  to  condemn  Is  In  issue,  Is  the  taking  of 
prop»t7  In  violation  of  article  1,  8  7>  of  the 
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coDstttutioo,  notnithstanding  the  owner  is 
not  devested  of  hiB  title. 

There  Is  an  IrrecoDcItable  conflict  as  to 
whether  or  not  statutes  which  authorize  the 
court  to  grant  orders  similar  to  the  one  In 
question  are  constitutional.  I  know  of  no 
case  which  holds  that  In  an  action  to  con- 
dema  property  for  public  uses,  when  the 
right  to  condemn  was  In  Issue,  that  such  an 
order  la  permissible.  It  Is  not  so  held  In 
any  of  the  cases  cited  by  my  associates. 

As  to  whether,  in  an  action  to  condemn 
property,  when  the  right  to  condemn  Is  not 
disputed  by  the  owner,  or  after  a  Judgment 
of  condemnation  has  been  rendered,  It  la  per- 
missible under  our  statutes  for  the  court 
to  grant  an  order  permitting  the  plalntlCF, 
pending  the  action  and  the  assessment  of  the 
damages,  to  take  possession  of  the  property 
sought  to  be  condemned,  and  perform  acts 
such  as  the  order  in  question  permits^  I  ex- 
press no  opinion,  but  simply  bold  that  the 
statute  Is  Invalid  only  so  far  as  it  permits 
such  an  order  btfore  a  Judgment  of  condem- 
nation Is  rendered,  when,  as  In  this  case,  the 
right  to  condemn  Is  controverted  by  the  own- 
er. 

As  the  court,  In  this  case.  In  granting  the 
order,  exceeded  Its  Jurisdiction,  tiie  writ 
Iff&yed  for  should  be  allowed. 


(8  Idabo,  66) 

HOEHNAN  et  al.  v.  NEW  YORK  DRY 

GOODS  CO.  et  al.i 

(SuprMDe  Court  of  Idaho.    Nov.  23,  1901.) 

APPBAIf-STATRMENT  ON  MOTION  POH  NBW 
TRIALr-SETTLEMENT. 

1.  If  amendments  'are  pro)>osed  to  a  state- 
ment on  motion  for  a  new  tnal,  and  not  adopt- 
ed by  the  movinf;  party,  subdivision  3  of  sec- 
tion 4441,  Rev.  St.,  mast  govern.  _ 

2.  If  objections  are  made  to  thk  settlement 
of  a  statement  on  the  ground  that  the  time 
for  settlement  has  expired,  and  such  fact  ap- 
pears from  the  record,  tlie  trial  court  is  without 
jurisdiction  to  settle  the  same. 

3.  A  party  may  have  a  statement  on  motion 
for  a  new  trial  settled  after  time  has  exi^red 
by  showing  he  is  not  gnilty  of  laches,  or  that 
the  neglect  is  excusable. 

<Syliabus  by  the  Court.) 

Appeal  from  district  court.  Bannock  coun- 
ty; Joseph  C.  Rich,  Judge. 

Action  by  Mat  Hoehnan  and  others  against 
the  New  York  Dry  Goods  Company  and  oth- 
ers. Judgment  for  plaintiffs.  Defendants 
appeal.  Motion  to  strike  out  statement  on 
motion  for  a  new  trial  granted,,  and  appeal 
from  order  denying  new  trial  dismissed. 

Bawley  &  Puckett  and  W.  T.  Reeves,  for 
appellants.  Terrell  &  Qnbeen,  for  respond- 
ents. 

STOCKSIAGGR,  J.  This  case  Is  here  oa 
appeal  from  the  district  court  of  Bannock 
county.  Two  appeals  were  taken.— one  from 
the  Judgment;  the  other  from  the  order 
overruling   appellants'   motion  for  a  new 

>  R«bearlng  denied  Febniary  20,  1M2, 


trial.  In  the  court  bdow,  respondents  ob- 
jected to  the  settlement  of  the  statement  oa 
motion  for  a  new  trial,  alleging  that:  "It 
appears  from  the  reeocA  and  flies  In  the 
action,  and  the  proposed  statement:  'That 
judgment  was  rendered  and  entered  upon  a 
verdict  of  a  Jury  against  the  defendants 
and  In  favor  of  the  plaintiffs  for  tlie  sum  ot 
$1,260  and  costs.  $34.45,  oo  the  12th  ot 
March,  1901.  That  notice  of  said  verdict  and 
Judgment  was  given  to  defendants  In  wrltr 
Ing,  and  served  upon  their  attorneys  of  rec- 
ord, March  14.  1901.  On  the  20th  day  of 
March,  1901,  defendants  served  and  filed 
their  notice  of  Intention  to  more  for  a  new 
trial  In  said  cause.  That  the  attorneys  for 
the  res[>ectlve  parties  on  the  26tfa  day  of 
March,  1901,  stipulated  that  defendaats 
might  have  twenty  days  from  said  date  in 
which  to  prepare  and  serve  a  statement  oo 
motion  for  new  trial  or  a  bill  of  exc^tkmi 
In  said  cause.  That  on  April  6th  defendanti 
elected  to  proceed  upon  a  statement  on  mo- 
tion for  a  new  trial,  and  on  said  day  sored 
upon  attorneys  for  plaintiffs  a  proposed 
Btatem^t  on  motlMi  for  new  trial,  as  ap- 
pears from  the  admissions  of  service  on  said 
proposed  statement.  On  the  16th  day  of 
Ajnil,  1801,  plaintiffs  prqmred  and  served 
upon  defendants  amendments  proposed  bj 
them  to  said  proposed  statement  on  motioa 
tor  a  new  trial,  as  appears  from  the  admis- 
sions of  service  signed  by  d^endanta'  coun- 
sel, attached  to  said  amendments.  Said 
amendments  were  not  agreed  to  by  defend- 
ants' counsel,  and  said  proposed  statement 
and  proposed  amendments  are  now  offered 
to  this  [district]  court  for  settiement"  That 
on  the  6th  of  May,  1901,  the  attoni^  for 
defendants  delivered  to  the  derk  of  the 
court  said  proposed  Amendments  thereto  of- 
fered by  plaintiffs,  for,  and  to  be  delivered 
to,  the  Judge  of  said  court,  or  to  said  court, 
for  settiement.  That  when  so  delivered  to 
said  clerk  the  time  allowed  by  law  for  the 
delivery  thereof  bad  expired,  and  said  state- 
ment and  amendments  wve  and  now  are 
functus  oificlo.  For  the  fcM%golng  reasons, 
said  court  or  Judge  had  no  Jurlsdictkm  to 
settie  or  allow  said  statement,  or  to  extend 
the  time  in  which  proposed  statement  and 
amendments  may  be  d^vered  to  the  derk 
for  the  Judge  or  court  The  district  Judge 
certifies  that  the  dates  and  times  of  matten 
above  set  forth  are  true,  as  shown  by  the 
records,  and  as  recited  herein,  except  as  mod- 
ified by  the  affidavits  wed  In  hearing  of  the 
within  objections.  The  objectimis  were  over 
ruled  by  the  court,  and  the  statement  settled 
and  allowed,  of  date  May  17,  1801. 

The  affidavits  refored  to  by  tiw  court  are 
as  follows: 

"W.  T.  Reeves,  being  first  duly  sworn, 
says  that  he  is  the  attorney  for  the  defend- 
ants,, and  as  such  attorney  be  proposed  the 
statement  on  motion  tor  a  new  trial  herein; 
that  be  delivered  same  to  Terrell  &  Onhefli. 
attwneys  tor  plalntlfls,  on  the  6tb  day  of 
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Aprn,  tdOl;  that  on  or  about  April  1»,  1901, 
the  plalnttffB*  attorneys  served  amendments 
on  me  to  the  proposed  statement,  and  the 
date  of  serrlee  was  fixed  the  16tb  of  April, 
as  that  was  the  last  day  for  the  service  of 
said  amendments;  that,  within  ten  days  after 
the  serrtce  of  said  amendments,  affiant  met 
with  T.  F.  Terrdl.  one  ot  the  attorneys  for 
the  plalntlOFs,  and  they  undertook  to  settle 
the  statement,  and  the  amendments  were 
then  agreed  to,  and  this  affiant  at  once  be- 
gan to  engross  the  said  statement,  and,  as 
he  now  believes,  did  Insert  said  amendments,, 
and,  IC  any  were  omitted,  they  were  so  omit- 
ted by  oversight  or  mistake;  that  Immedi- 
ately after  tbe  saJd  amendments  were  Insert- 
ed, on  the  23d  or  24th  of  April,  the  state- 
ment was  resubmitted  to  Terrell  &  Ooheen 
for  examination,  and  that  on  the  6tli  day  of 
May,  1901,  they  returned  the  statement  to 
me:  and  that  affiant  Immediately  filed  same 
with  the  clerk  of  the  district  court  for  Judge 
of  this  court" 

"Thos.  P.  Terrell,  being  first  duly  sworn, 
deposes  and  says  that  he  Is  one  of  the  attor- 
neys for  the  plalntltEs  In  the  abore-entitled 
cause;  that  be  has  read  the  affidavit  of  W. 
T.  Reeves  upon  the  objection  to  the  settle- 
ment of  the  proposed  statement  on  motloif 
for  a  new  trial  herein,  and  the  same  does 
uot  state  the  facts  fijlly  or  fairly;  that  the 
facts  relating  to  the  service  of  the  amend- 
ments to  said  fltatement  are  as  follows:  That 
on  the  14tb  day  of  April,  190]«  the  said 
Beeves  was  leaving  the  city  bt  Focatello  to 
be  gone  for  a  few  days,  and,  being  the  only 
attorney  tw  defendants,  this  affiant  w&it  to 
him  about  the  service  of  said  amendments 
whicb  went  then  about  ready,  and  the  plain- 
tiffs had  fr.>m  thence  to  the  16th  day  of  April, 
1901,  In  which  to  serve;  that  it  was  then 
and  there  agreed  by  and  between  affiant  and 
said  Reeves  that  said  time  for  serving  same 
would  be,  and  was,'  extended  until  he  should 
return  from  the  trip  he  was  then  atiout  to 
take;  that  on  or  about  the  19th  day  of  April, 
1901.  Immediately  after  said  Reevea  had  re- 
turned to  Pocatello,  this  nffiant  served  said 
amendments  upon  him,  and,  in  pursuance  to 
the  verbal  stlpiilatlon,  he  acknowledged  serv- 
ice of  same  as  of  the  IGtb,  being  within  the 
time  tbe  same  might  be  served,  and  intended 
thereby  to,  and  didi  tatify  tbe  stipulation 
thereto  made  for  such  exteuBion;  that  there- 
after, on  or  about  the  2lBt  day  of  April,  this 
affiant  went  to  the  office  of  said  Reeves  for 
the  purpose  of  trying  with  him  to  agree  up- 
on such  amendments,  and  a  number  of  such 
amendments  were  agreed  to,  but  all  of  the 
same  were  not  agreed  to,  and.  as  other  busi- 
ness interrupted,  the  matter  was  left  for  the 
time  being;  that  some  days  after,  about  April 
24tb  or  25tb,  said  Reeves  returned  said  state- 
ment to  affiant  with  said  amendments,  and 
represented  that  he  bad  embodied  all  said 
ameudments;  that  affiant  then  made  ao  ex- 
amination of  said  proposed  statement  as 
amended,  and  found  that  his  amendments 


were  not  adopted,  but  that  other  amendments 
to  suit  tbe  fancy  of  said  Reeves  had  been 
embodied,  and  stUl  others  were  not  embod- 
ied at  all,  there  being  as  many  as  twelve 
proposed  amendments  which  had  not  been 
adopted  or  embodied  as  had  been  proposed; 
that  on  or  about  the  26th  of  April  this  affi- 
ant returned  to  said  Reeves'  office  with  said 
proposed  statement  and  said  proposed  amend- 
ments, and  notes  of  those  which  had  not  been 
embodied  or  adopted,  and  on  said  day  was 
there  as  many  as  three  times  to  meet  said 
Reeves,  but  was  not  aUe  to  find  him;  that 
on  the  Ist  and  2d  days  of  May,  1901.  affiant 
was  there  again  on  each  day  to  attempt  ttt 
agree  upon  said  amendments,  but  was  unable 
to  see  said  Reeves;  that  again,  on  the  6th 
day  of  Hay,  1901,  affiant  went  to  said  Reeves' 
office,  and  found  him  there,  and  called  his 
attention  to  the  fact  that  be  had  not  adopted 
said  proposed  amendments,  but  bad  made 
am«idmentB  to  please  himself,  and  others  he 
had  omitted  altogether,  and'  then  and  therS 
tried  to  agree  upon  said  amendments  and  set- 
tle said  statement,  bat  said  Reeves  refused 
to  accept  said  proposed  amendments  or  to 
make  any  settlement  of  said  statement,  but 
said  that  he  would  let  the  court  settle  the 
amendments,  and  thereafter  caused  notice  to 
be  given  to  affiant  that  said  statement  would 
be  settled  by  said  court  on  this  day,  whicli 
Is  hereto  attached  as  Elxhibit  A.  made  a  part 
hereof,  and  In  pursuance  to  said  notice  said 
affiant  came  from  Pocatello  on  this  day  for 
tbe  purpose  of  ui^ing  his  objections  thereto^ 
or  settling  the  same;  that,  during  all  said 
time  said  statement  and  amendments  were 
left  with  affiant,  the  same  were  so  left  by 
the  said  Reeves  voluntarily,  and  without  any 
connivance,  luducements,  or  fraud  of  affiant, 
and  were  subject  to  his  call  at  any  time,  the 
same  being  at  affiant's  office,  which  was  open 
at  all  reasonable  hours  during  said  time, 
where  said  Reeves,  if  be  had  so  desired, 
could  have  had  such  statement  aud  amend- 
ments. Tbe  said  statement  and  amendments 
were  left  at  affiant's  office  by  said  Reeves 
voluntarily,  and  without  any  aolldtatlon  bf 
or  from  affiant,  and  afilant  was  under  no  obli- 
gation to  return  same  to  said  Reeves,  but,  as 
affiant  believes,  It  was  said  Reeves'  duty  to 
call  for  said  statement  and  amendments  him- 
self, aud  to  see  that  same  were  agreed  to  or 
filed  with  the  clerk  within  the  time  requir- 
ed by  law,  which  he  failed  and  neglected  to 
do.  Affiant  further  states  that  said  Reeves 
failed  and  neglected  to  file  or  deliver  said 
statement,  together  with  the  amendments,  to 
tbe  clerk  of  tbe  court  of  Bannock  county, 
for  tbe  Judge  of  said  court,  or  the  court, 
without  any  suggestion,  connivance,  or  in- 
ducement of  any  kind  on  the  part  of  affiant 
but  that,  upon  the  contrary,  affiant  was  will- 
ing to  have  settled  said  statement  on  the 
6th  day  of  May,  1001,  If  said  amendments 
could  have  been  agreed  to,  and  It  was  not 
until  atter  said  Reeves  had  refused  to  agree 
to  said  amendments  that  affiant  knew  be 
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.  could  oppose  or  object  to  the  Bettlement  of 
nch  statement  on  tbe  grounds  offered  by  hU 
objections  In  writing  made  herein." 

Sabdtrislon  ft  of  section  444J.  of  our  stat- 
ute says:  "If  the  motion  Is  to  be  made  on  a 
statement  of  the  case  the  moving  party  must, 
within  ten  days  after  service  of  tbe  notice, 
or  sufih  further  time  as  the  court  la  whicta 
the  action  Is  pending,  or  the  Judge  thereof, 
may  allow,  prepare  a  draft  of  a  statement 
and  serve  the  same,  or  a  copy  thereof,  on 
the  adverse  party.  If  such  proposed  state- 
ment be  not  agreed  to  by  the  adverse  party, 
be  mnst  within  ten  days  thereafter  prepare 
amendments  thereto,  and  serve  the  same,  or 
a  copy  thereof,  upon  the  moving  party.  If 
the  amendments  be  adopted  tbe  statement 
shall  be  amended  accordingly,  and  then  pre- 
sented to  tbe  Judge  who  tried  the  cause  for 
settlement,  or  be  delivered  to  the  clerk  of  the 
court  for  the  Judge.  If  not  adopted  tbe  pro- 
posed statement  and  amendments  shall,  with- 
in ten  days  thereafter,  be  by  the  moving  par- 
ty delivered  to  the  clerk  of  the  court  for 
the  Judge;  and  thereupon  tbe  same  pro- 
ceedings for  the  settlement  of  the  statement 
•boll  be  taken  by  tbe  parties  and  tbe  clerk 
and  Judge  as  are  required  for  the  settlement 
of  bills  of  exceptions  by  section  4430." 

With  this  stotement  of  the  facts,  as  dls- 
dosed  by  the  record.  Including  the  affldavlts 
of  respective  counsel,  and  the  certificate  of 
the  learned  Judge  In  whose  court  the  state- 
ment was  pending  for  settiement,  certifying 
that  all  the  facts  were  before  tbe  court, 
should  this  statement  have  been  settled  un- 
der tbe  provisions  of  subdivision  8,  {  4441, 
Rev.  St?  This  court,  in  Lydon  v.  Piper,  51 
Pac.  101,  passed  upon  the  question  presented 
to  us  by  this  motion:  "When  parties,  by 
stipulation,  agree  that  either  party  have  sixty 
days  after  the  rendition  of  the  decision  In 
which  to  prepare  and  serve  a  bill  of  excep- 
tions, such  stipulation  is  a  waiver  by  both 
parties  of  notice  of  entry  of  the  Judgment, 
and  tbe  biU  of  exceptions  must  be  prepared 
and  served  within  dxty  days  from  the  date 
of  the  rendition  of  Judgment,  unless  the 
time  therefor  be  properly  extended."  Sncb 
Is  the  language  of  the  ayllabua,  and  Jt  cor> 
rectly  states  the  opinion  of  the  court  In 
Miller  V.  Bunt  03  Pac.  .808,  this  court  said: 
"^ben  a  proposed  statement  on  motion  for 
ft  new  trial  Is  served  on  the  adverse  party 
within  the  statutory  time,  and  no  amend- 
ments thereto  are  proposed  by  the  adverse 
lurty.  the  statement  as  proposed  may  be 
presented  to  the  Judge  or  delivered  to  the 
clerk  for  settiement  wltidn  any  reasonable 
time  thereafter.  Coder  such  circumstances, 
•obdivislon  3  of  section  4441  of  the  Revised 
Statutes  does  not  limit  tbe  time  within  which 
■to  present  the  statement  (or  settiement" 
Wills  V.  Rben  Kong.  70  Cal.  648,  11  Pac.  780^ 
and  Bunnd  r.  Stocfcttm,  83  CaL  819.  23  Pac. 
801,  with  a  atatttto  similar  to  sub<UvlsIon 
S,  I  4441,  hold  that  the  statement  must  be 
■etOed  wltbla  tbe  time  prescribed  by  tbe 


etatate.  In  Ferre*  t.  Walker  (Kan.)  S6  Fae 
738,  the  syllabua  says:  "When  tbe  time  for 
making  and  saving  a  case-made  hu 
elapsed,  the  Judge  Is  without  power  to  ex- 
tend the  time  for  that  purpose,  or  to  se^ 
tie  and  sign  a  case  which  may  thereafter 
be  iM-esented."  This  strong  language  Is 
borne  out  by  the  opinion.  See  Henry  r.  tlet- 
gulre  (Cal.)  39  Pac.  000.  001;  Conner  t.  Road 
Co.  (CaL)  35  Pac.  000.  An  investigation 
of  the  authorities  dlscloaea  that  when  there 
ia  an  objection  or  protest  to  the  settlemoit 
of  tbe  statement  as  was  tbe  case  here;  tfas 
court  has  no  Jurisdiction  to  extend  the  timet 
or  settie  the  statement  If  the  statutory  tims 
has  elapsed,  and  hence  It  la  not  a  matttf  of 
discretion.  i 

Appellants  call  our  attention  to  the  fact 
that  the  amendmeota  were  agreed  to;  bat 
tbe  record  discloses  that  they  were  not 
agreed  to  until  after  the  time  for  settiement 
bad  expired,  and  the  objection  to  a  settle- 
ment had  been  filed.  Our  attention  Is  also 
caUed  to  Stonesifer  t.  Kllbum,  01  CaL  33, 
29  Pac  332,  1q  which  a  section  of  the  CsU- 
fomla  statute  ^section  478.  Oode  C^v.'  Proc) 
Is  construed;  and  counsel  urges  that  the  sec- 
tion being  the  same  as  section  4229  ot  our 
statute.  It  relieves  him  of  subdivision  3,  | 
4441,  and  be  should  hare  the  benefit  of  sec- 
tion 4229.  Tbore  Is  practically  no  dispate 
between  counseL  as  shown  by  their  a& 
davits;  and  If  we  eliminate  the  affidavit  of 
Mr.  Terrell,  and  only  consider  that  of  Mr: 
Beeves,  the  fact  remains  that  the  statement 
with  tbe  amendments,  were  not  filed  in  tim«v 
as  required  by  section  4441.  The  showing 
made  by  the  affidavits  does  not  bring  tbs 
case  under  section  4229.  *It  was  deariy  the 
duty  of  appdlants  to  prosecute  their  appeal 
and  there  was  no  time^  as  shown  by  the  rec- 
ord, that  counsel  for  appellants  could  not 
bave  gotten  the  statement  with  the  pro- 
posed amendments,  from  tbe  office  of  coonxd 
for  respondents;  and  It  was  clearly  his  doty 
to  do  so,  or  have  the  time  extended  by  tbs 
court  or  Judge  for  filing  bis  statement 

The  motions  to  strike  the  statement  from 
tbe  files,  and  to  dismiss  appeal  on  order  ont- 
ruling  motltm  for  a  new  trial,  ara  ffiiff!il"f^ 
with  costs  to  req>oDdeDta. 

QUABUeat  a  J„  and  SOUUYAM,  1«  ca» 
cor. 


(S  Hsho,  IN) 
HOEHNAN  St  ox.  ▼.  NBW  TOEK  DBT 

GOODS  Oa  H  aL' 
(Supreme  Court  of  Idaho.  Jon.  15,  19020 

ACTION  FOR  PERSONAL  INJURIES-COMPLAINT 
—DBUURRBR— SUFFICIENT  CBRTAINTT. 
A  complaint  which  alleges  that  the  pUin- 
tiff  was  struck  od  the  head  by  a  team  sad  w*c 
OQ  whtcb  was  driven  against  her,  tibe  saoM  » 
Ing  on  the  public  streets  of  a  dty,  ai^  bdng  st 
tbe  time  driven  In  a  fast  and  fimoas  manocr, 
contrary  to  a  pablle  ordlnaaoe  of  aatk  dty  for- 
biddlnir  fast  driving,  and  that  by  each  blov 
plaintiff  was  kuocked  vfoleatly  to  tbs  gnMUi4 

>Behaarlag  leaM  Pibtasry^  . 
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inflicthiff  great  phyglcsl  Injariea,  severely 
woandiDjr  and  bmising  the  plaintiff,  and  cans- 
iug  plaintiff  to  Buffer  great  and  grievous  mental 
aud  phjBical  pain,  and  permanently  injoring 
the  plaintiff,  to  her  damage  in  the  sum  of  ¥2,- 
600,  iB  good  against  a  special  demurrer  on  the 
ground  that  the  complaint  does  Dot  definitely 
state  the  injuries  received  by  the  plaintiff. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Bannock  conn- 
ty;  J.  C.  Bich,  Judge. 

Action  by  Mat  Hoebnan  and  wife  against 
the  New  York  Dry  Goods  Company  and  Dtb- 
ers.  Judgment  for  platntlSs.  and  defendants 
appeaL  Affirmed. 

Havley  ft  Pnckett  and  W.  T.  Beeres,  for 
appellants.  Terr^  ft  6nhe«i,  for  reepomd- 
enta. 

Q17ABLE8,  G.  J.  This  is  an  appeal  from 
the  Judgment  upm  the  Judgment  rolL  The 
only  qnestiffli  before  ns  for  decision  Is  tlie 
■afflcleney  of  tbe^mi»Ia!nt  Attsx  alleging 
the  domestic  relations  of  platntlb  and  the 
business  relatl<Hi8  of  the  defendants,  the  com- 
plaint alleges  as  follows:  "0)  That  on  w 
about  the  2d  day  of  Noronber,  TSOOj  the 
said  defendants  had  In  their  employ  In  t^<> 
cwidnct  of  said  business  In  dellToing  goods 
with  sajd  team  and  wagon,  as  the  agent  and 
8«rTant  of  defendants,  one  Frank  Bnshey; 
and  on  or  about  said  date  the  plalnttfF  J<dian- 
na  Hoebnan,  using  wdlnary  care  and  dlU- 
geoce,  was  erosslnc,  w  Inteidlng  to  cross, 
Cleveland  aTenne,  tm  the  sovth  side  of  Cen- 
ter street,  at  tbe  Intersection  of  said  Cleve- 
land avenue  and  Center  street  That,  when 
■be  had  advanced  about  four  £eet  upon  the 
crossing  establlstaed  and  maintained  for  pe- 
destrians, she  noticed  a  wagon  and  team 
which  seoned  to  be  approaching  snch  croBS< 
Ing,  and  at  snch  a  pace  as  to  render  her 
crossing  In  tkont  of  It  unsafe,  and  she  halt- 
ed to  aTold  such  danger;  and  at  sndi  time, 
as  the  ^alntUfs  are  informed  and  believe, 
the  said  BYank  Bnshey  in  cbarge  ot  the  de- 
fendants' team  and  wagon,  and  in  the  con* 
duct  of  Its  business,  approached  said  cross- 
ing at  the  Intersection  of  Cleveland  avenue 
and  Center  street,  driving  along  Cleveland 
avenue  in  a  sontheriy  dlrectltm,  at  a  fast, 
fnrlons,  and  unlawful  rate  of  speed,  and. 
as  the  plalntlttB  are  Informed  and  bi^eve, 
without  looking  to  see  where  he  was  driv- 
ing, but  lotting  In  some  other  direction, 
nearly  colliding  with  a  wagon  which  was  at 
tbe  same  time  going  aUmg  Center  street; 
and  still  driving  *at  such  fast;  furious,  and 
unlawfpl  rate  of  speed,  when  no  necessity 
existed  therefor,  he,  the  said  Bushey,  care- 
lessly, negligently,  wantonly,  and  without 
any  regard  for  the  safe^  of  pedestrians, 
negligently  drove^  allowed,  and  suffered  said 
team  and  wagon  to  then  and  there  run 
against,  upon,  and  aver  the  said  plalntltt 
Johanna  Hoeihnan,  striking  her  a  severe 
blow  upon  tbe  head,  knocking  her  violently 
to  the  ground,  and  inflicting  great  pbysicai 
Injuries  and  sever^  wonnding  and  bruis- 


ing the  said  plalntlfl,  causing  said  i^ln- 
tlfl  to  suffer  great  ^lyBlcal  pain  and  great 
and  grievous  mental  pain  and  Buffering,  by 
rewm  of  said  Injuries  as  aforesaid,  aU  of 
which  injuries,  as  idalntlff  Is  Informed  and 
believes,  are  permanent  In  character,  and 
said  plaintiff  Is  Injured  for  life.  (4)  That 
the  said  plaintiff  Johanna  Hoehnan  halted 
at  a  point  ii^on  said  crossing  oa  the  south- 
erly side  of  Cmter  stieet  a  slu»t  distance 
from  the  sidewalk  tm  the  easterly  side  of 
Cleveland  avenue,  and  was  using  ordinary 
care  and  diligence  in  looking  for  approach- 
ing teams,  and  did  not;  uod  could  not  hy  the 
nae.o£  any  diligence,  see  the  apiwoach  of  tbe 
defendants*  team,  nw  antidote  tbe  fast, 
furious,  and  unlawful  rate  of  speed  that  it 
would  be  driven  over  said  crossbig.  0f> 
That  the  idaintlffs  are  Informed  and  believe^ 
and  upon  snch  Information  and  belief  allege, 
that  the  said  Bnshey.  in.  the  conduct  of  the 
business  of  his  prlndplu,  the  dtfendants, 
and  prior  to  the  acts  benin  complained  oi^ 
was  accustomed  and  In  tbe  haMt  Of  driv- 
ing at  such  fast,  furious,  and  unlawful  rate 
of  speed  throng  tbe  streets  of  the  dty  of 
Pocatello,  Idaho,  and  over  the  crossings  of 
said  streets,  all  of  which  the  defendants  well 
knew,  or  t>y  the  use  of  reasonable  diligence 
could  have  known  and  prevented.  (6)  That 
at  tbe  time  of  the  injury  of.  said  plaintiff  as 
aforesaid  there .  listed.  In  full  force  and 
effect,  an  ordinance  of  the  city  of  Pocatello 
(being  Ordinance  Na  27,  passed  and  appror- 
ed  May  4,  1891,  by  the  town  ot  Pocatello, 
and  afterwards  by  virtue  of  law  becoming* 
an  ordinance  ctf  said  city  of  Focatdlo.  by 
reason  of  the  change  fnnn  a  town  to  a  dty 
of  the  second  dass),  which  ordinance  for- 
Mds  and  declares  against  fast  ot  furious 
drlvhig  upon  or  over  any  of  the  streets  or 
alleys  of  the  said  dty  of  Pocatello.  fixing 
punishments  therefor,  which  said  ordinance 
Is  In  full  force  and  effect;  and  the  act  and 
ccmdnct  of  said  Bnshey,  as  the  agent  and 
servant  of  said  defendants.  In  the  conduct  of 
tbdr  business,  was  In  direct  vlolatlm  of 
said  ordinance,  and  was  reckless,  wanton, 
negligent,  and  dangnous.  (7)  That  by  rea- 
son of  the  n^^lgmee,  carelessness,  and  wan- 
tonness of  the  defendants  aforesaid,  the 
plaintiff  Johanna  Hoehnan  was  severdy  In- 
jured as  aforesaid,  and  by  reason  of  such  In- 
juries suffered  and  continues  to  suffer  great 
physical  pain,  and  great  and  grievous  mental 
pain  and  anguish,  and  suffers  from  pains  in 
the  head,  dizziness,  mental  aberrations,  nerv- 
ous prostration,  and  general  debility,  to  the 
damage  of  plaintiffs  In  the  sum  of  |2,S00.'* 
The  appellants  demurred  to  said  complaint 
upon  the  fdlowlng  grounds,  to  wit:  "First, 
that  the  complaint  falls  to  state  facts  suffi- 
cient to  constltnte  a  cause  of  action;  seccHid. 
that  the  said  complaint  Is  Ind^nlte,  In  this: 
It  tells  to  state  the  particulars  In  which  the 
said  Johanna  was  Injured,  other  than  a 
stroke  on  the  head,  for  which  she  claims  to 
have  suffered,  and  claims  damages."  The 
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trial  court  prt^erly  overruled  said  demurrer 
on  both  grounds.  The  complaint  did  state 
a  cause  of  action.  It  set  forth  witli  sufficient 
certaintr  reckless  acta  in  Titration  of  the 
municipal  ordinances  of  the  city  by  the  agent 
of  appellants,  under  circumstances  that 
made  them  responslUe  for  Injuries  resulting 
from  such  acts,  when  sustained  without  the 
fault  ofi  the  Injured  party.  The  second 
ground  of  d^urrer  waa  properly  overruled. 
The  complaint  was  sufficiently  certain  to 
show  the  nature  of  the  Injuries  received,  and 
the  manner  In  which  the  same  were  re- 
ceived. It  shows  with  certainty  that  the 
blow  on  the  head  of  the  plalnttct,  which 
she  rectived  by  the  wagon  or  team  of  ap- 
pellants being  driven  against  her  on  the  pub- 
lic streets  of  Pocatello.  injured  and  damaged 
ber  In  some  amount  not  exceeding  |2,&00. 

The  complaint  supports  the  verdict,  and, 
no  error  appearing  .  In  the  record,  the  judg* 
meat  is  affirmed,  with  costs  to  respondents. 

SUUtilVAM  and  STOOESLAGER.  JJ^  con- 
cur. 

(8  Idftbo,  2S7) 

BRANSTETTBR  et  al.  v.  WILLIAMS  et  al. 
(Supreme  Court  of  Idaho.    Jan.  28.  1002.) 
FLEADI NQS-VARIANCB— HISTAKB. 
Where  the  complaint  alleged  prior  appro- 
priation ol  water  by  plamtiffs,  fixing  the  time 
of  such.  appropriatloQ  in  18(t2,  and  also  alleged, 
on  infQrmatioD  and  belief,  appropriation  of  wa- 
ter from  the  same  stream  by  the  defendants, 
.  fixiDg  their  time  of  location  in  1363,  and  the 
latter  date  is  admitted  by  the  answer,  and  the 
proof  and  findings  show  and  establish  that  the 
plaintiffs  CHtabliflbed  a  right  to  date  from  June, 
1864,  and  the  defendants  from  180S,  there  Is  no 
error. 

(Syllabus  by  the  Cortrt) 

Appeal  from  district  court,  Boise  county; 
Geo.  H.  Stewart,  Judge. 

Action  by  Joseph  Branstetter  and  others 
against  Robert  Williams  and  others.  Judg- 
ment for  plaintiffs.  Defendants  appeal.  Af- 
firmed. 

Geo.  Alnslle  and  W.  D.  Borah,  for  appel- 
lants. Hawley  &  Puckett  and  Karl  Falne, 
for  respondents. 

STOCKSLAOER,  J.  This  case  is  here  on 
appeal  from  a  Judgment  and  an  order  over- 
ruling a  motion  for  a  new  trial  by  the  dis- 
trict court  of  Boise  county.  The  action  In- 
volves the  in^or  right  to  the  use  of  the  wa- 
ters of  £Ik  creek,  in  said  Boise  county.  All 
parties  to  the  action  claim  the  right  to  the 
use  of  the  waters  for  mining  purposes  only; 
plaintiffs  alleging  that  their  appropriation, 
through  their  predecessors,  dates  from  No- 
vember, 1862,  and  In  the  winter  of  1302  and 
spring  of  1863  a  ditch  was  constructed  of 
sufficient  capacity,  and  known  as  the  "Car- 
mody  Ditch,"  to  carry  300  inches  of  water 
under  a  6-inch  pressure;  that  continuously 
since  the  spring  of  1863,  during  the  mining 
aeason  of  each  year,  the  plaintiffs  and  their 


predecessors  In  interest  have  used  the  waters 
appropriated  as  aforesaid.  Allege  tbat  va 
the  lltta  day  of  July,  1896,  defendants,  with- 
out pM'mls8l<«  of  plaintiffs,  or  any  of  them, 
and  without  right  so  to  do,  turned  all  of  the 
waters  of  said  creek  flowing  at  the  point  of 
their  diversion  Into  their  ditch,  known  as 
ihe  "Ohannell  Ditch,"  and  thereby  deprived 
plaintiffs  of  the  use  of  said  waters,  and  have 
ever  since  continued  to  derive  plaintiffs  of 
the  use  of  aald  waters.  Then  follows  a 
prayer  for  a  decree  declaring  them  to  be  enti- 
tled to  the  prior  use  of  800  Inches  of  the  wa- 
ters of  said  stream;  that  defendants  be  en- 
Joined  and  restrained  from  Interfering  witli 
such  use,  etc.  Defaidants  In  their  answer 
deny  the  appr<H)riatIon  as  alleged  in  1SC2, 
and  deny  that  at  any  time  prior  to  1870  the 
plaintiffs  or  their  predecessors  constructed  a 
ditch  of  any  kind,  and  aver  that  the  ditcb 
described  fn  plalntUFs'  complaint  was  not  con- 
structed until  the  year  1870,  and  was  at  said 
time  of  the  capacity  to  carry  100  taches, 
measured  under  a  4-lnch  [vessure.  Admit 
that  on  the  llth  day  of  July,  1898,  and  for  a 
long  time  "thereafter"  (evidently  meanhig 
"theretofore"),  they  were  using  the  waters  of 
Elk  Creek  through  said  Channell  ditcli,  as  al- 
leged, etc;  Aver  that  on  the  28th  day  of 
December,  1883,  defendants'  predecessw^  in 
Interest  located  and  appropriated  500  Inches, 
measured  under  a  4-incb  pressure,  of  the  wa- 
ter of  the  certain  stream  known  as  "EHk 
Creek,"  for  placer-mining  purposes,  and  Im- 
mediately thereafter.  In  the  year  1861,  con- 
structed a  ditch  of  sufficient  capacity  to  car- 
ry 500  inches  of  water  as  aforesaid,  and  did 
actually  dlv^  said  amount  of  water  for 
such  purposes,  and  have  continuously  each 
year  during  the  mining  season  uaed  such 
amount  of  water  from  said  creek  for  placer 
mining  purposes.  Aver  that  defendants  and 
their  predecessors  in  Interest  have  for  more 
than  five  years  prior  to  the  commencement  of 
this  salt,  contlnuonsly,  openly,  notoriously, 
peaceably,  uninterruptedly,  and  adversely  to 
alt  other  parties,  used  the  water  of  Elk  creek 
through  their  said  ditch  to  the  amount  of 
500  inches,  and  have  during  all  of  said  times 
been  in  open,  continuous,  notorious,  peacea- 
ble, and  uninterrupted  and  adverse  posset- 
slon  of  said  ditch  and  the  waters  of  said  Eltc 
creek,  to  the  amount  of  500  Inches.  During 
the  progress  of  the  trial  the  plaintiffs  asked 
leave  to  amend  their  pleading  by  insertlos 
the  following  In  paragraph  7,  Immediately 
following  the  figures  "1803":  "But  said  right 
was  abandoned  by  nonuser  prior  to  1876,  and 
the  right  of  the  defendants  to  the  us^  of  the 
waters  of  said  Elk  creek  dates  from  said 
year  1876." 

Upon  these  E4eadlngs  and  the  evidence  in- 
troduced, the  court  found:  That  In  the  month 
of  June,  1864,  the  grantors  and  predecesson 
In  Interest  of  the  plaintiffs  appropriated  150 
Inches  of  water,  measured  under  a  4-lnch 
pressure,  of  the  flow  of  the  waters  of  Elk 
creek,  and  constructed  a  ditch  of  suffldent 
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capacity  to  carry  said  water;  said  ditcli  be- 
ing cranmonly  known  as  the  "Carmody 
Ditcb."  That  since  said  time  tbe  plaintiffs 
and  tbelr  predecessors  In  Intwest  bare  con- 
tinuously used  said  amount  of  water  daring 
tbe  mining  season.  Tbat  In  tbe  year  1S65  tbe 
grantors  and  predecessors  In  Interest  of  tbe 
derendants  appropriated  250  Inches  of  tbe 
flow  of  the  waters  of  said  Elk  creek  at  a 
point  about  six  miles  from  said  Carmody 
ditch,  beloDglDg  to  plaintiffs,  ofH  did  In  said 
year  construct  a  ditch  generally  and  com- 
monly known  as  the  "Ohanndl  Ditch"  from 
said  point  of  appropriation  along  and  upon 
ttxe  westerly  side  of  Elk  creek,  and  over  the 
dlTiding  rti^  between  Elk  creek  and  Grimes 
creek;  the  head  of  said  ditch  and  the  point 
of  dlrersion  of  aald  water  appropriated  as 
aforesaid  being  at  a  point  about  six  miles 
above  tbe  head  of  said  Carmody  ditch,  be- 
longing to  plaintiffs,  and  said  ditch  being  of 
sufficient  size,  grade,  and  carrying  capacity 
to  carry  and  conduct  aald  amount  of  water 
so  appropriated.  Tbat  the  waters  flowing  In 
Elk  creek  from  and  after  the  month  of  June 
of  each  year  are  not  snfficloit  In  amount  to 
supply  the  aforesaid  ditches  of  the  parties 
hereto  with  the  amounts  of  water  approprt* 
ated  and  claimed  than. 

Defendants  specUy  the  following  alleged 
errors:  Insufficiency  of  the  erldmce  to  justi- 
fy tbe  decision  of  the  court,  speclfyli^  the 
ff^owing  particulars  in  which  the  evidence 
Is  insufficient  to  justify  tbe  said  decision:  (1) 
That  all  the  evidence  and  the  pleadings  show 
that  the  appropriation  of  the  plaintiffs  for 
their  ditch  and  water  right  dates  from  not 
eariler  than  January  14, 1S85,  and  that  there 
Is  no  evidaice  showing  or  tending  to  show  use 
or  appropriation  of  the  waters  of  Elk  creek 
through  tlie  plaintiffs'  said' ditch  and  wato* 
right,  or  by  the  predecessors  In  Interest  of 
tbe  plaintiffs^  prior  to.  or  ot  an  earlier  date 
than,  January  14,  1806,  and  ttiat  there  is  no 
evidence  showing  an  appn^riatlcHi  by  the 
ivedecesaors  in  interest  of  the  plaintiffs  of 
tiie  date  of  June  4.  18&4,  as  fennd  by  the 
court.  (2)  That  all  the  evidence  and  Ihe 
pleadings  show  tbat  appropriation  and 
right  of  the'defendant  to  the  waters  of  EUc 
ere^  date  from  December  28, 1868,  and  tbat 
it  Is  prior  in  time  and  superior  in  right  to 
tbat  of  plaintiffs,  whereas  the  court  flnds  that 
the  defendants*  rights  and  appropriations 
dated  from  the  year  1865,  and  are  subeequent 
In  time  and  right  to  the  plalntUta*.  Tbat 
there  Is  no  evidence  showing  or  tending  to 
shoi^  that  the  plalntiflb  or  their  predecessors 
In  interest  appn^rlated  any  of  the  iroters 
of  Elk  cre^  prior  to  January,  1865.  (4)  That 
there  Is  no  evidence  showing  tbat  t^e  de* 
fmdants  or  their  grantors  or  predecesswB  in 
Interest  wwe  ever  requested  by  tbe  plaln- 
tUTs  or  tiietr  predecessors  in  interest  to  turn 
out  the  waters  of  Elk  creek  from  tbelr  said 
dtt<^  and  then  is  no  evidence  sbowing  that 
the  defendants  did  from  1876  to  1886,  during 
low-water  season,  or  at  any  time,  tnrn  out 
e7F.-U 


ttom  their  ditch  the  waters  of  Elk  creek  for 
the  plaintiffs'  ditch  and  water  right,  or  tbat 
the  defendants  or  tbelr  predecessors  In  In- 
terest ever  acknowledged  the  superior  right 
of  tbe  plaintiffs. 

Charles  Mann,  called  as  a  witness  in  be- 
half of  plaintiffs,  testified:  .  Has  resided  In 
Idabo  City  since  1876.  "Geo.  Hanson  Is'  my 
liartner.  When  I  purchased  tbe  ditch  it  was 
called  tbe  'Hanson  Ditch.*  Purcliased  from 
leaner  and  Swinn.  The  otbw  plaintiff  Is  the 
Bnena  Vesta  Dltcb  Company.  My  partner 
and  the  other  plaintiff  have  nev^  used  the 
water  In  common.  Divided  the  water  under 
c«^hi  conditions.  This  ditch  takes  water 
from  BIk  cre^.  Taps  Elk  creek  about  four 
miles  from  Eldorado  gnlch,  and  about  one- 
fourth  mile  above  tbe  jimctliMi  of  Forest 
King  gulch  with  Elk  creek.  Xtter  this 
dltcb  rmches  Eldorado  gulch  It  runs  from 
there  into  what  I  call  the  'Eldorado  Ditch,' 
ohto  GMd  Hill.  That  is,  running  to  tbe 
Gold  HUl,  both  ditches  connect  In  Eldlwado 
gulch.  That  ditch  Is  not  really  a  continua- 
tion of  the  other.  They  connect  Have 
been  over  the  ground  from  Eldorado  gulch 
and  bead  of  the  ^tch  on  Blk  creek  very. 
often.  There  is  no  other  ditch,  uta  any  evi- 
dence of  any  other  dltcb,  except  tbe  Han- 
son dltcb,  there.  I  don't  think  there  was 
any  oUier  ditcb  ever  taken  from  Elk  creek, 
crossii^  Eldorado  gulch.  Was  not  familiar 
with  that  .ditch  before  Z  bought  It.  Since 
buying  it.  we  have  used  the  water  right 
here  on  Gold  Hill  ever  since.  Wat«  gea- 
erally  falls  in  June  in  Elk  creek.  Know 
ditch  known  as  'Ghannell  Ditch.'  sometimes 
called  the  'Summit  Ditch,'  owned  by  defend-, 
ants  In  this  action.  When  I  bought  In  tlie 
Hanton  ditch  Mr.  Chann^  was  owner  of 
the  Channell  ditch.  I  neveri  In  succeedliv 
years,  had  any  disputes  with  Mr.  Gbanneil.  ■ 
In  after  years  the  habit  and  custom  was 
tbat  when  we  asked  for  water  be  turned 
out  when  we  needed  It,  and  the  water  be- 
came low.  This  turning  out  continued 
near^  up  to  tbe  time  Mr.  Channell  sold  out 
three  or  four  yeai-s  ago.  Mr.  Obanndl  nev- 
er refused  to  torn  out  during  this  time. 
Mr.  Kallenbrun  has  been  dltcb  tender  for 
us  for  about  2n  years,— I  think,  since  1U376; 
practically  all  tbe  time  slpce  I  owned  the 
ditch.  And  the  matter  of  turning  out  has 
been  left  to  him.*'  On  cross-examination, 
testified:  "I  had  nothing  to  do,  personally, 
with  requesting  Mr.  Cbanndl  to  turn  off 
tbe  water.  It  was  always  left  to  tbe  ditch 
tender.  When  tbe  water  came,  I  generally 
knew  it.  I  ^ras  using  the  water.  Had  no 
convwsation  with  Mr.  Channell,  tliat  I  re- 
member of,  about  turning  off  the  water.  I 
simply  knew  that  the  requests  were  made, 
and  that  the  water  came.  Mr.  Kalloabrnu 
has  been  constantly  In  my  employ  since  he 
went  there,  except  for  a'tlme  the  first  year. 
Has  had  ctaa^  of  the  ditch,  and  attmded 
to  getting  tbe  water  down  to  and  through 
the  ditch.  I  never  measured  tbe  capacity  of 
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tbe  ditch.  Simply  made  a  general  estimate. 
What  I  call  the  'Eldorado  Dttch'  comes  from 
Eldorado  gulch  and  runs  to  Gold  Hill.  I 
have  never  kno\m  the  Hanson  ditch  by  the 
name  of  the  'Eldorado  Ditch.'  The  Eldora- 
do ditch  did  not  take  water  oat  of  Elk 
creek.  This  Hanson  or  Carmody  ditch  con- 
nects now  what  I  knew  as  the  'Eldorado 
Ditch.'  It  is  not  the  same  ditch  In  tbe  orig- 
laal  construction  with  the  Eldorado  ditch, 
i  own  the  Eldorado  ditch.  Got  title  from 
Lauer  and  Swlnn  at  the  same  time.  We 
never  turned  out  water  for  any  other  ditch. 
Generally  turn  out  for  the  Dunn  ditch." 

G.  T.  Keys  testified  on  behalf  of  plain- 
tices:  "Resided  in  Idaho  City  since  1864, 
working  In  the  mines  and  looking  after 
ditches.  Years  ago  I  was  familiar  with  the 
ditches  taking  water  from  Elk  creek.  I 
never  bad  anything  to  do  on  thoee  ditches 
until  1865.  I  know  where  the  Ghannell 
ditch  Is  located.  I  have  been  on  It  frequent- 
ly, '■his  ditch  taps  t^e  North  Fwk  of  Elk 
creek:  The  termination  of  this  Cbannell 
ditch  was  Deer  creek,  in  early  days.  There 
was  another  ditch  tapping  Elk  creek,  called 
the  'Eldorado  Ditch,'  between  the  Cuddy 
and  the  Alderson  dltCh.  I  don't  know  when 
that  ditch  was  built.  It  was  on  tbe  south 
side  of  Elk  creek.  There  was  no  ditch  on 
tbe  north  side  of  Elk  creek  at  that  time,  ex- 
cept the  Ghannell  ditch  and  the  company's 
two  ditches.  I  was  on  the  Chapnell  ditch 
In  1804.  There  was  some  m'en  building  It 
at  that  time.  I  think  It  was  in  July  I  was 
on  the  ditch  below  what  Is  called  the  'Elk- 
hom  Mine.'  They  were  working  on  it. 
There  was  not  any  water  In  the  ditch  when 
I  was  there.  They  were'  constructing  the 
ditch.  Geo.  W.  Miller  was  at  wcrk  on  the 
ditch.  Was  well  acquainted  with  him  aft- 
erwards. Totd  me  afterwards  he  was  in- 
terested in  the  ditch.  He  was  working  there 
at  tbe  time.  I  know  a  ditch  running  from 
Elk  creek  to  Eldorado  gulch.  It  was  called 
tbe  'Eldorado  Ditch'  at  that  time.  In  the 
early  days  It  was  called  the  'EldOTado 
Ditch.'  I  never  heard  of  Its  being  called 
the  'Carmody  Ditch'  until  now.  Some  of 
those  ditches  held  tbelr  original  names,  and 
some  did  not.  There  was  no  other  ditch, 
except  this  Hanson  ditch  now  owned,  by 
plaintiffs,  conveying  water  from  Elk  creek 
to  Eldorado  gulch.  I  was  familiar  with  this 
country  from  '65  untU  the  seventies.  I 
don't  think  there  was  any  other  ditch  con- 
veying water  from  Elk  creek  to  Eldorado 
gulch  during  that  time.  I  think  I  would 
have  known  It  If  there  had  been.  I  feel 
satisfied  on  that  point  The  Eldorado  ditch, 
now  called  the  'Hanson  Ditch,'  would  carry 
probably  one  hundred  and  fifty  Inches  when 
I  first  saw  It,  in  June,  1864.  The  Eldorado 
ditch  was  full  of  water  when  I  first  saw  It, 
In  18(H.  The  water  was  being  used  for  min- 
ing purposes  In  Eldorado  gulch.  I  have  not 
been  on  that  ditch  for  17  years.  The  El- 
dorado ditch,  or  Hanson  ditch,  was  enlarged 


by  Mann  and  Hauscm  and  Boena  Veita 

Company  In  '75  or  '76.  They  enlarged  tbe 
ditch  to  use  water  on  the  Hanson  claim.  I 
think  the  original  ditcb  would  cany  150 
Inches.  After  Mr.  Cbannell  bought  the  Al- 
derson, and  was  an  owner  with  tbe  com- 
pany, several  tlm'es  I  notified  him  that  we 
needed  water,  and  be  would  turn  out  to  the 
Alderson  ditch.  I  notified  him  once  for  the 
Duim  ditch.  I  went  to  Mr.  Kallenbrun,  the 
ditch  tendei^  for  Hanson  ditch,  and  .they 
turued  the  water  out.  I  think  tbe  Cbannell 
ditch  was  turned  out  first.  I  dlsremonber 
which  one  was  first  After  that  It  never 
came  aroimd  that  we  bad  to  notify  them 
any  more.  That  Is,  the  Eldorado  ditch.  In 
tbe  ordinary  season  the  low  water  com- 
mences  about  July  Ist  to  the  10th."  On 
cross-examination  testified:  "First  knew 
the  Cbannell  ditch  In  '64.  Saw  It  at  a  point 
this  side  of  the  quartz  mill  about  two  and 
a  half  miles  from-  tbe  bead  of  the  ditch 
where  It  taps  up  to  Elk  creek.  Was  up  tt 
the  head  of  the  ditch  once.  When  I  saw  It 
in  '64  they  had  constructed  from:  Elk  cteet 
down  to  the  point  where  I  saw  it  That 
was  in  July,  '64,  I  think.  I  did  not  see  any 
water  flowing  In  the  ditch  at  that  time.  I 
don't  know  whether  they  turned  any  water 
that  year  or  not.  I  measured  the  water  In 
tbe  Cbannell  ditcb  the  next  year  (im&h  In 
tbe  latter  part  of  July.  I  think  there  wis 
about  240  or  250  Inches.  I  think  250  Inches 
I  measured  at  the  head  gate.  I  measured 
it  also  at  tbe  lower  part  of  Deer  creek.  I 
found  it  about  75  inches  short  I  first  went 
upon  what  Is  called  tlie  'Eldorado  Ditch'  tn 
June,  1864.  It  would  carry  about  150  inches. 
Saw  It  again  In  '65.  There  was  no  change. 
That  continued  to  be  Its  capacity  until  aboat 
'75  or  '76.  I  never  knew  the  Cbannell  dltt^ 
to  turn  off  specifically  for  tbe  Eldorado 
ditch.  I  knew  of  tbe  Cbannell  ditch  tnmln?' 
off  for  the  Aldersrai  ditch.  I  was  wotklns 
for  the-  Buena  Vesta  Company.  Tbelr  two 
ditches— tbe  Dunn  ditcb  and  the  Caddy 
ditch— had  prior  rights,  as  I  understood  It 
Tlfe  Alderson  ditch  and  the  Cuddy  ditcb 
would  make  the  Cbannell  ditch  turn  off  for 
them'.  He  turned  off'before  Maim  and  Han- 
son turned  out  on  tbe  Eldorado  this  year  I 
mentioned."  Plaintiffs  Introduced  the  fol- 
lowing notice:  "Elk  Creek,  Dec.  28th,  1863. 
Notice  Is  hereby  given  that  tbe  undersigned 
has  this  day  taken  up  and  claimed  all  the 
surplus  or  available  water  In  Elk  oreek  and 
tributaries.  Deer  creek  Included,  for  mining 
and  milling  purposes.  Said  water  to  be 
taken  out  of  Elk  creek  about  four  milei 
above  the  head  of  Eldorado  ditch,  and  to  be 
known  by  the  name  of  'Deer  Creek  District 
Ditch.'  G.  W.  Miller.  Filed  and  recoided 
January  1,  1864,  at  ten  o'clock  a.  m."  Wit- 
ness continued:  "I  do  not  know  who  oon- 
Btrueted  the  Eldorado  ditch.  It  was  con- 
structed before  I  came  to  the  country.  I 
never  saw  anj  notice  posted  at  tbe  head  of 
tbe  ditcb." 
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Paul  Kallenbrun,  on  bebalf  of  plaintiffs,  tes- 
tlfled:  "I  am  acquainted  with  Elk  creek,  and 
ditcbes  taldng  water  from  Elk  creek.  There 
l8  about  six  or  seven  ditches.  First  became 
familiar  with  E3k  creek  and  Its  waters  in 
spring  of  1S78.  I  went  to  the  Eldorado  dltcb. 
Have  been  tending  ditches  for  Mann  and 
Hanson  on  the  ditch  running  from  iGtk  creek 
to  Eldorado  gulch.  Have  always  known  the 
ditch  as  the  'Hanson  Ditch.'  I  never  knew 
It  to  be  called  the  'Carmody  Ditch'  until  two 
years  ago.  There  were  two  years  Mann  did 
not  work  the  diggings.  The  wind  blew  the 
flume  down,  and  he  did  not  fix  It  iq?  for  a 
couple  of  years.  I  think  it  was  '85  or  '86. 
As  to  the  custom  of  turning  out  water  when 
It  became  low  for  the  flrat  two  or  three 
years,  the  ditch  tenders  of  the  Alderson  dltcb 
used  to  come  down  and  tell  me  to  torn  out, 
and  I  turned  out,  but  in  1882  those  ditches 
were  abandoned,— the  Alderson  ditch  and  the 
Cuddy  ditch.  After  that,  whenever  the  wa- 
ter got  short  on  me  In  the  Hanson  dltcti.  I 
told  the  owners  of  the  property  It  was  get- 
ting short,  and  they  notified  the. company. 
I  never  had  anything  to  do  with  the  turning 
oQt  between  the  Hanson  ditch  and  the  Chan- 
neil  ditch  but  once.  That  was  three  years 
ago,  or  four,— when  Smith  and  Williams 
bought  the  property.  I  was  sent  over  there 
prior  to  that  time,  and,  when  Channell  used 
the  ditch,  we  turned  out  pretty  much  all  of 
us  together.  It  might  have  run  through  the 
HanBon  ditch  three  or  four  days  longer  than 
throngh  the  Channell  ditch.  I  nev^  bad  any 
talk  personally  with  them,  except  this  one 
tlme^  In  r^rd  to  turning  out  This  was 
three  yean  ago,  when  Williams  bought  the 
property.  I  told  Mm  I  was  sent  there  by  Mr. 
Mann  for  him  to  turn  the  water  out,  so  we 
could  clean  up  the  sluices.  I  beUeve  they 
did  two  or  three  days."  On  cross-examina- 
tiou,  testified:  "I  never,  except  this  one  time 
,  that  I  have  spoken  of,  knew  of  the  Chaimeil 
ditch  turning  out  spedfically  for  the  Han- 
son ditch.  That  was  the  only  time,  and  I 
had  been  there  22  years.  I  never  requested 
them  to  turn  out  but  this  one  time,  and 
that  was  to  give  me  an  opportunity  to  clean 
np.  They  turned  out  about  two  days,  I  be- 
lieve, after  I  requested  them.  They  told  me 
they  would  be  able  to  turn  out  and  enable 
me  to  clean  up  In  two  days.  They  wanted 
to  clean  up  themselves,  and  after  they  clean- 
ed np  they  would  turn  out  for  us." 

James  F.  Fralnor  testified:  "Have  been 
attending  the  ditches  on  Elk  creek  for  about 
25  or  30  years,  altogether.  First  came  to  Elk 
creek  and  went  to  work  on  the  ditches  in 
1866.  First  knew  Elk  creek  hi  18C3.  The 
Chann^  ditch  was  dug  In  1864  by  Geo.  W. 
Miller,  one  of  the  parties  Interested  in  It  I 
saw  fifteen  or  twenty  men  working  on  it  in 
Aiiffost,  1864.  There  had  been  no  water 
turned  In  at  that  time.  First  saw  the  Han- 
atm  or  Carmody  ditch  in  the  early  spring  of 
1863.  Zt  was  known  by  the  name  of  the 
'Carmody  Ditch.'  As  to  when  the  water  was 


first  run  in  the  Channell  ditch,.  I  would  not 
be  positive;  but  I  was  on  Deer  creek  In  Oc- 
tober, '04,  and  there  was  muddy  water  go- 
ing down  through  Deer  creek.  I  think  it 
was  running  tlirough  that  ditch  then.  In 
1863  they  were  running  water  in  the  Car- 
mody ditch  and  working  claims  In  Eldorado 
gulch.  I  first  began  to  make  It  my  business ' 
of  attending  ditches  In  1866.  As  to  the  cus- 
tom of  turning  out  water  from  these  ditches, 
when  I  wanted  water  l  went  to  the  first 
ditch  I  came  to,  and  took  It  and  then  the 
water  went  to  the  ottier  parties  that  had  a 
right  to  get  It  from  them.  I  don't  know  how 
they  arranged  between  the  Carmody  ditch 
and  the  Cliannell  ditch.  All  I  know  is  that 
Smith  and  Williams  turned  out  for  Charlie 
Mann  once.  I  went  to  Mr.  Williams  and 
asked  them  to  turn  out  and  be  refused  to  do 
it  I  know  that  the  Channell  ditch  turned 
out  for  Mann  and  Hanson.  I  don't  know 
how  many  times,  but  I  know  they  turn- 
ed out"  Testified  on  cross-examination: 
"Never  attended  the  Carmody  ditch  as  a  ditch 
tender.  Never  requested  Channell  or  any 
one  else  to  turn  off  for  that  ditch.  Was 
never  presoit  when  any  one  else  requested 
It    Have  no  personal  knowledge  about  it" 

W,e  have  endeavtH^  to  incorporate  into 
this  opinion  all  the  pleadings,  evidence,  and 
findings  of  the  court  that  will  throw  any 
light  on  the  issues  Involved  In  this  appeal. 

Gouns^  for  aiH;>ellants  Insists  that  under 
the  {headings  in  this  case,  the  Tight  to  the 
use  of  the  water  of  Elk  creek  to  the  ca- 
pacity of  the  Channell  ditch,  as  shown  by 
the  evidence,  should  have  been  decreed  to 
appellants,  dated  from  the  time  alleged  In 
plaintiffs'  complaint  and  admitted  In  the 
answer,  to  wit  December,  1863.  It  is  true 
that  piaintlfls  allege  on  information  and  be- 
lief that  the  ChauneU  ditch  was  constructed 
in  1864,  and  the  water  right  connected  tbere« 
with  dates  from  the  month  of  l>ecember, 
1863;  and  this  Is  admitted  by  the  answer. 
It  is  also  true  that  plaintiffs  all^e  a  prior 
appropriation  of  the  waters  of  i!Sk  creek, 

dating  the  appropriation  the    day  of 

November,  1862,  and  in  the  winter  and 
spring  of  1862-^  constructed  a  ditch  of  suffi- 
cient capacity  to  carry  300  Inches  of  water 
from  Elk  creek  to  the  place  of  intended  use, 
etc.  It  is  shown  by  the  two  allegations  in 
the  complaint  that  plaintiffs  allege  a  prUa 
right  to  the  use  of  such  water,  and  ask  that 
It  be  so  decreed  by  th$  court  The  iow«r 
court,  after  hearing  the  evld«ice,  decreed  to 
the  plaintiffs  150  Inches  of  water,  measured 
under  a  4-lnch  pressure,  and  fixed  the  date 

of  such  appropriation  on  the    day  of 

June,  1864,  and  decreed  to  the  defendants 
the  right  to  use  250  Inches  of  the  water,  of 
^Id  stream,  and  dated  their  appropriation 
^om  the  year  1865.  The  establishment  ot 
the  right  to  use  of  water  in  this  state  is  a 
matter  of  proof,— «f  course,  based  upon  the 
allegations  of  the  complaint  and  the  answer; 
but  we  do  not  understand  that  the  court  Is 
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to  follow  anyttifng  but  tbe  proofs  conslBtent 
with  the  pleadings.  If  the  lower  court 
should  attempt  to  fix  a  time  of  the  appro- 
lalatlon  prior  to  that  alleged  In  the  com- 
plaint or  answer,  then  a  dlff«%nt  prt^Kwltion 
would  be  presented.  It  will  be  observed  that 
the  court  fixed  tbe  appn^lation  of  both 
plaintiffs  and  defendants  at  a  time  later 
than  claimed  by  each  of  the  parties  to  the 
suit  and  It  becomes  Important  to  us  to 
ascertain  from  the  evidence  whether  theee 
findings  are  supported  by  tbe  evidence.  An 
Inspection  of  the  location  notice  filed  by 
6.  W.  Miller  (and  upon  the  right  secured 
tibereby  tbe  defendants  base  their  title)  dis- 
closes that  he  knew  the  Carmody  ditch  was 
In  existence,  as  be  referred  to  It  in  his  no- 
tice. It  is  shown  that  the  Carmody  ditch 
was  constructed  or  in  existence  in  1863,  but 
the  first  time  it  is  shown  that  water  was 
flowhig  in  that  ditch  was  In  June.  18M.  It 
is  erldmt  that  it  was  upon  this  evidence 
that  the  trial  court  fixed  the  appropriation 
of  tbe  {^ntlffs  in  that  month  upon  the  the- 
ory that  tbe  actual  diven^on  of  water  was 
necessary  to  complete  the  appropriation,  and 
that  such  af^roprlatlon  should  date  from  the 
time  of  actual  diversion.  Tbe  lawee  court 
followed  the  same  rule  with  reference  to  tbe 
rights  of  Che  defendants. 

The  evidence  discloses  that  a  numbar  of 
men  wore  at  work  on  the  Channell  ditch 
in  August,  1864,  but  no  witness  testified  to 
having  seen  water  fiowing  in  said  ditch  un- 
til some  time  in  1865.  It  is  urged  by  coun- 
sel for  appellants  that  the  claim  of  title  in- 
troduced by  tbe  plaintiffs  discloses  that  the 
first,  upon  which  tbe  plaintitrs*  title  rests, 
was  from  John  K^inedy  and  Nathan  Ken- 
nedy, and  dated  January  S,  186S.  This  con- 
tention Is  supported  by  the  record,  but,  In 
our  view  of  the  case,  It  la  not  a  material 
matter;  and,  even  though  the  rU^t  of  plain- 
tiffs should  be  established  at  that  time.  It 
would  not  aid  the  defendants,  as  their  right 
would  date  from  a  later  period  In  the  year 
1805. 

Finding-  a<t  reversible  error  in  tbe  rpcord, 
the  judgment  of  tbe  lowo'  court  Js  affirmed, 
with  costs  to  respondents. 

QUARLES.  a  J.,  and  SULLIVAN,  J.,  con- 
cur  - 
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GAT  v.  HAVerMALE  et  al. 

(Supreme  Court  of  Washington,    Feb.  21, 
1902.) 

FRAUDULENT  CONVEYANCES— SETTING  ASIDE 
— PLEADING— IiACHBS  —  DEUURRBR  —  FIND- 
INGS —  SUFFICIENCY  —  APPBAIj  —  PRSSUUP- 

■  TIONS. 

3.  Code,  I  4800,  subd.  4,  directs  that  In  an 
aotion  for  relief  from  fraud  the  cause  of  actioh 
is  uot  dpemed  to  have  accrned  until  discovery. 
Section  4U(Xt  aboltshes  atl  forms  of  pleading  ex- 
isting iu  civil  .actions  inconsistent  with  tbe 
Code;  and  section  4001  provides  that  the  plain- 
tiff'H  pleading  shall  be  the  oouiplaint  the  de- 
murrer, aed  reply,  and  the  defendant's  the  de- 


murrer and  acawer.  A  complaint.  In  1860,  to 
set  aside  as  franduleut  ft  conveyance  executed 
in  1861,  averred  that  the  fraudulent  design 
was  Dot  discovered  outil  lees  than  three  jMn 
before  the  commencement  of  the  suit,  and  that 
until  1807  ct^mplalnants  were  nMiresidentt  of 
the  state.  Defendnot  demurred  on  the  gronnd 
that  the  comulainauts  were  guilty  of  lachn  iu 
prosecuting  tlie  suit.  Heid,  that  the  d«nurrer 
was  lusnffident  to  present  tbe  Issue  of  ladm, 
siucfl  nndw  ^e  code  procedure  Imdbxa  Is  as  10 
equitable  defrase,  wElch,  unless  dlsdosed  \tf 
tlie  complaint,  most  be  pleaded  by  answer,  and 
the  mere  appearauce  of  lapse  of  time  within  the 
statute  of  ItmitatloDs  Is  not  sufficient  to  niss 
an  issue  of  law. 

2.  Id  a  suit  by  a  jndgmmt  creditor,  commen- 
ced iu  1800,  to  set  aside  a  coDveyaDce  executed 
in  1891  as  fraudulent,  a  finding  that  couiplain- 
ant  recovered  his  judgment  In  1805  In  Califor- 
nia, and  obtained  a  judgment  on  it  in  Wasli- 
ington  iu  180S,  that  the  deed  was  recorded  in 
1^1,  and  that  complainant  had  notice  of  sucb 
deed  since  1802,  is  insufficient  to  sastain  a 
conclusion  of  laches  In  Instituting  the  suit  riace 
some  facts  must  appear  from  which  Ineqaitr 
must  be  hnputed  to  complainant  or  injury  to- 
wards defendant. 

3.  Where  findings  are  insufficient  to  support 
a  conclusion  of  lachee  In  Instituting  the  sait, 
and  the  pleadings  do  not '  raise  saai  tssne.  a 
contention;  on  appeal,  that,  as  the  finding  is 
not  inconsistent  widi  the  conclusfou,  ttie  cdsK 
must  Infer  that  tbe  iffobatlve  fiurts  appeared  in 
the  evidence,  is  without  merit,  since  in  sadi 
case  presumptions  cannot  be  indulged  to 
port  the  de(»e. 

Appeal  from  gnpearior  court,  Spokane  comi- 
ty; William  B.  Bicbardson,  Judge. 

Bill  by  John  H.  Gay,  Jr«  agalnat  Samnd 
O.  Havermale  and  others.  From  a  decree 
dismissing  bis  complaint,  plaintiff  and  cron 
complalnanta,  tbe  State  Loan  &  Trust  Om- 
pany  and  tbe  First  National  Bank  of  Chi- 
cago, appeal.  Reversed. 

R.  L.  Edmlston,  for  app^ant  Gay.  J.  0. 
Cull  (WUIIam  T.  Birdsall,  of  counsel),  for 
appellant  bank.  A.  E.  Gallagher,  for  appel- 
lant trust  company.  Graves  &  Graves, 
James  Dawson,  and  Hyd^  Latimer  A 
Bamee,  for  respondents. 

REAVIS,  C.  J,  Suit  brought  by  appellant 
Gay,  a  Judgmoit  creditor  of  tbe  respondent 
Samuel  G.  Havermale,  to  cancel  and  set 
aside  as  fraudulent  a  deed  to  certain  realty 
In  Spokane  county,  executed  by  Havermale 
to  bis  wife,  the  respondent  Elizabeth  Haver 
male.  Tbe  aw^Uants  State  Loan  &  Trust 
Company  and  First  National  Bank  vere 
joined  as  defendants  under  allegations  that 
they  were  judgment  creditor  of  S.  G..  Ha- 
vermale, and  claimed  an  Interest  in  the  real- 
ty described  In  the  deed.  They  admitted  the 
allegations  of  the  complaint,  and  filed  sep- 
arate cross  complaints  In  effect  similar  to 
tbe  complaint  The  re^ndraats  Havermale 
demurred  separately  to  tbe  complaints, 
which  demurrers  were  overmled.  Tbere 
was  a  trial.  Findings  of  fact'  were  filed  bj 
the  court  togethw  with  the  wmcluBlons  of 
taw  thereon,  and  decree  entered  dlsmlsslnf 
the  case  at  tbe  cost  of  complainants,  and 
Martng  the  realty  described  In  the  deed,  the 
subject  of  tbe  controversy,  tbe  separate  prop- 
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erty  of  the  reapondest  Ellxabeth  HaTwnutle. 
Plaintiff  .and  cross  comid^iiants  have  ap- 
pealed  from  the  decree. 

The  record  bronglit  bere  consists  of  the 
l^ea^ngs,  the  findings  of  fact,  the  conclu- 
Bions  ot  law,  and  the  decree.  All  the  sub* 
stantlal  allegations  contained  In  the.  respec- 
tive eomplalnte  ma7  be  grouped  together, 
and  the  case  ylewed  as  the  tacts  stated  to- 
gethec  1^  each  complainant  It  Is  alleged 
that  each  nt  the  complainants  had  thereto- 
fmre  recovexei  Judgments  against  S.  O.  Ha- 
romftl^  vhlch  had  been  renewed  in  ^kh 
kane  county;  l^t  such  Judgments  yr&e 
recoyered  upon  community  liabilities  of  Ha- 
rennale  and  wUe,  and  that  the  realty  da- 
scribed  In  the  deed  was,  before  the  cxnavvy- 
ance,  the  separate  property  ot  S.  Q.  Havos 
male;  that  about  the  15tii  ot  May,  18&1,  the 
reqiondait  S.  G.  Harermale  executed  a  deed 
couTeylng  the  realty  described  therein  to  bis 
wife,  the  respondent  BSUzabetb  Havermale; 
tiiat  such  nrnv^rance  was  roluntary»  and 
without  ccmsUeration,  and  tbat  Harermale 
and  wife  wefe  at  the  time  greatly'  indebted, 
and  bad  not  sufficient  community  property  to 
satisfy  the  community  creditors,  and  there 
waa  no  other  separate  pn^terty  belcHiglng  to 
8.  G.  Havermale;  that  such  deed  was  made 
with  the  Intration  ot  hindering,  delaying,  and 
defirauding  tb.^  creditors,  and  iras  recorded 
on  the  l€th  ot  December  In  ^e  year  1891. 
It  Is  further  alleged  that  complainants  had 
no  knowledge  of  the  execution  and  purpose 
ot  the  deed  unUl  less  than  three  years .  be* 
fore  the  commencement  ot  tlie  suit;  that  no 
furtha"  or  other  couT^ance  of  the  said  real- 
ty has  since  been  made  by  tAttur  Harennale 
or  wife;  that  plaintltts  did  not  know  ot  or 
discover  the  real  tacts  concerning  the  deed, 
w  the  conslderatitm  tho-etor,  or  any  of  them, 
until  within  less  than  three  years  before  the 
commoicement  ot  this  suit,  and  that  the 
fraudulent  Intent  and  design  ot  respondents 
Harermale  -were  unknown  to  the  complain- 
ants until  within  less  than  three  years  last 
past;  that  during  all  the  time  betweoi  1880 
and  1887  the  respondents  -wen  residents  of 
the  state  ot  Callfwnla,  and  absent  trma  the 
state  of  Washhigton,  and  that  recpondent  S. 
O.  Havermale  was  in  the  state  ot  Washing- 
ton only  a  few  times,  and  tor  riiort  polods 
of  time,  between  the  years  1888  andl897.  The 
respondents  demurred  on  three  grounds:  (1) 
That  the  com[daInt  and  cross  complaints  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action;  (2)  that  It  appeared  upon  the  face 
ot  the  cross  complaints  that  the  action  bad 
not  been  commenced  within  the  time  limited 
by  law;  ^  that  tile  complainants  were 
guilty  of  laches  in  the  prosecution  ot  the 
suit  The  demurrers  were  overruled,  and  re- 
spondraits  preserved  an  exception  to  the  rul- 
ing. Itespondents  then  answered,  denying 
the  material  allegations  ot  tb.e  complaint, 
and  particularly  the  Insolvency  of  the  re- 
spondents at  the  time  of  the  execution  of  the 
deed  In  1891;  denying  that  the  obligations 


.whidbi  were  the  foundation  of  the  Judgments 
of  comjdalnants  were  community  liabilities; 
denying  that  the  deed  executed  was-  colorable 
or  fraudulent;  and  setting  -Qp  as  a  defense 
.  the  statute  of  limitations.  But  laches  In  the 
commencement  of  the  suits  was  not  pleaded 
In  the  answers. 

1.  There  are  40  findings  ot  fact  The  find* 
•Ings  upon  the  material  Issues  were  that  the 
realty  described  in  the  deed  was  before  Its 
conveyance  community  property,  and  that 
the  liabilities  uptm  which  the  respectlTc  Judg- 
m^ts  of  com;^ainants  were  founded  were 
community '  liabilities.  The  twenty-seventh 
finding  ot  tact  is.  In  substance,  that  by  the 
execution  of  the  deed  of  May  15,  1891,  the 
thm  existing  creditors  of  t2ie  defoidant  Sam- 
uel Q.  Havfflmale  and  oC  the  community  of 
ot  himself  and  wife  were  hindered  and  de- 
layed in  the  o^ectlim  and  oitorcement  of 
tbeir  debts,  dalms,  and  demands  existing 
against  the  defendant  Havermale  Individual- 
ly and  agalilst  the  communis.  Although  a 
finding  ot  hitentiooal  fraud  in  the  necuUon 
oC  the  omv^ance  was  requested  by  appd- 
lants.  It  was  not  given.  The  fortieth  find- 
ing is  as  toUowa:  "The  Judgm^it  ot  plain- 
tifl  Oay  was  obtained  In  California  cm  Oo- 
tobCT  4,  188S,  and  on  suit  on  that  Judg- 
ment a  Judgm^t  waa  obtained  in  this  court 
September  12.  1898,  The  Judgment  ot  de- 
fendant the  State  Loan  &  Trust  Company 
was  obtained  in  the  state  ot  California  May 
19,  1882,  and  on  tiuit  Judgment  a  Judgment 
was  entered  In  this  court  October  19,  1892, 
and  tiie  same  was  revived  by  proceedings 
Uiereon  unAer  the  Be^sed  Statutes  of  this 
state  resulting  in  a  Judgmrait  of  reviyor  in 
this  court  September  12,  1868.  The  Judg- 
ment of  defendant  the  First  National  Bank' 
ot  Chicago.  Illinois,  was  obtained  in  Cali- 
fornia In  May,  1892,  and  the  same  was  sued 
on  in  this  court,  and  Judgment  entered  there- 
on September  2,  1892.  Thereafter,  afid  on 
August  1896,  a  Judgment  of  revivor  of 
satd  Judgment  was  mtetei  in  this  court  un- 
der the  statute  of  revivor  ot  this  state. 
With  the  exceptiw  of  said  proceedings,  the 
several  Judgment  creditors  above  named  too^ 
no  steps  to  entcwce  their  respective  Judg- 
ments against  the  land  In  question  or  otho-- 
wise  till  the  <K>mmencement  of  this  suit  in 
May,  1899.  The  deed  in  question  was  re- 
corded in  the  county  audltw's  ofllce  ot  Spo- 
kane county,  in  this  state,  on  December  16, 
1891.  From  some  time  in  the  year  1892  the 
said  several  Judgment  creditors  had  actual 
notice  of  said  deed,  and  both  the  defendant 
Judgment  creditors  had  executions  levied  on 
the  land  In  question  In  189!^  and  thereafter 
released  tiie  same  v(dnntarlly.  In  1882.  and 
thweafter  at  all  times  till  the  commencement 
of  this  suit,  the  said  several  Judgment  cred- 
itors had  all  means  of  information  concern- 
ing this  transaction  that  they  now  have. 
That  by  the  use  of  ordinary  diligence  all 
facts  now  (dalmed  could  have  been  discor- 
ered  in  189%  or  at  any  time  thereaftei;.  Said 
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seT^l  Jndffmoit  creditors,  bo  far  aa  tlie  tes- 
timony  shows,  made  no  InvestigaUoii  of  the 
transactloD  In  question,  and  did  nothing 
whatever  In  the  premises  till  this  suit  was 
commenced."  As  Mmclnslwis  of  law  the 
court  determined  that  the  deed  executed  by 
Harermale  to  his  wife  was  and  is  fraudulent 
and  void  as  to  the  complainant  and  the  cross 
complainants;  that  the  cwnplainant  and  the 
cross  complainants  each  have  been  guilty  <^ 
laches  sufflclent  to  bar  them  from  relief  In 
this  suit;  that  the  realty  sought  to  be  sub- 
jected to  the  judgmmts  of  complainant  and 
(TOSS  complainants  was  community  propoty 
until  the  execution  and  delivery  of  the  deed 
on  May  16,  ISSH,  when  it  became  and  is  now 
the  separate  i»nperty  of  respmident  Eliza- 
beth Havermale;  that  the  decree  should  dis- 
miss the  suit  and  affirm  the  title  of  respond- 
ent Elizabeth  Harermale  to  the  really  de- 
scribed in  the  deed,  and  adjudge  her  costs  of 
suit  The  decree  recites  that:^  "In  accwd- 
ance  with  the  findings  of  fact'  and  conclu- 
sions ot  lawbCTeln,  and  the  court  having  con- 
sidered of  the  said  findings  and  ctmclusions 
and  ot  all  the  evidence  herein.  It  is  ordered 
and  adjudged  that  the  cause  be  dismissed." 
Of  the  errwB  assigned  by  appellanto  there 
are  but  two  that  can  arise  upon  the  rec- 
ord now  here,  and  they  are  very  well  stated 
by  counsel  for  ai^ellant  Oay:  Whether  tbe 
appellant  was  guilty  of  such  laches  as  to  pre- 
clude a  recovery  In  this  suit,  and  whether  tbe 
issue  of  laches  is  sufficioitiy  presented  In 
the  pleadings.  Counsel  for  the  respective 
partly  have  exhaustlvdy  at^ed  the  ques- 
tlw  of  the  existence  of  tibe  principle  ot  laches 
under  the  Code,  aa  well  as  the  proper  form 
In  which  the  question  may  be  raised.  It 
may  be  observed  that  complainants  did  al- 
lege the  want  of  discovery  and  knowledge 
of  the  fraud  nhtU  within  less  tban  three 
years  before  tbe  commencement  of  the  ac- 
tion. The  finding  of  the  court  was  against 
them  upon  this  Issue,  but  the  three-years 
limitation  prescribed  by  the  statute  after 
t&e  discovery  of  the  fraud  was  avoided  by 
the  auction  that  resp<mdentB  were  not  re^- 
dents  of  the  stoto  until  1897.  This  issue  was 
found  in  favor  of  complainants.  Tbe  plea 
of  the  statute  of  limitations  was  properly  In 
issue  in  the  answers,  but  leches  was  urged 
as  a  ground  of  demurrer,  and  counsd  for  re- 
spondents malntiUn  here  that  the  order  over- 
ruling the  demurrer  was  wrong;  that  laches 
appeared  upon  the  face  of  the  complaints. 
This  apparently  was  true  before  the  reform- 
ed code  procedure.  In  suits  of  purely  equi- 
table cognizance  it  seems  to  have  been  In- 
cumbent upon  the  complainant  to  excuse  un- 
reasonable delay  when  It  appeared  that  a 
long  time  had  elapsed,— such  time  as,  under 
tbe  circumstances  surrounding  tbe  transac- 
tion, would  raise  the  Implication  of  laches. 
Steams  v.  Page,  1  Story,  204,  Fed.  Cas.  No. 
13,339;  Hardf  v.  Heldweyer,  152  U.  S.  547. 
14  Sup.  Ct  d71.  38  Ii.  Ed.  548;  Badfier  v. 
Badger,  2  WalL  87,  17  L.  Ed.  836;  Goddeu  v. 


Elmmell.  99  U.  S.  201^  25  Lu  Ed.  431.  Bat 
onr  Code  (subdivision  4,  S  4800,  BaUlnger*! 
Ann.  Codes  &  St)  declares  the  limitation  as 
follows:  "An  action  for  relief  upon  the 
ground  of  fraud,  the  cause  ot  action  in  sadi 
case  not  to  be  deemed  to  have  accrued  ontil 
the  discovery  by  the  aggrieved  par^  of  flie 
facts  constituting  the  fraud."  Section  479S, 
Id.,  decUtres:  "There  shall  be  In  this  sute 
hereafter  but  oqe  form  ot  action  for  the  en- 
f  OTcement  or  protectl<m  of  private  rights  tnd 
the  redress  of  private  wrongs,  which  shall  be 
called  a  civil  action.**  Section  4903  deter 
mines  the  sufflcloicy  of  pleadings:  "AU  tbe 
forms  ot  pleadings  heretttfore  existing  hi  dr- 
il  actions  IncMisist^t  with  the  ^visions 
of  this  Code  are  abolished,  and  hereafter  tbe 
forms  of  pleading  and  the  rule  by  wh)x^ 
the  safl)ci«icy  of  the  ^eadfaigs  is  to  be  deter- 
mined sluill  be  as  harein  presolbed.**  And 
section  4904  what  pleadiags:  "The  only 
pleadings  on  the  part  ot  the  plaintiff  abiD 
be,— (1)  The  complaint;  C2)  the  demurrer: 
(8)  the  r^ly.  And  m  tbe  part  of  the  de- 
fendant,—(1)  The  douurrer;  &)  the  answer." 
In  Cotton  V.  Wood,  25  Iowa,  43,  It  was  9b- 
wrreA:  "A  claim  satisfactorily  established 
will  not  be  regarcte4  as  stale  by  a  court  of 
equity,  and  for  that  reason  Ito  enforcement 
refused,  where  it  has  not  run  for  a  poiod 
that  is  necessary  to  create  a  bar  under 
the  statute  of  limitations."  In  Parker  r. 
Botel  Oo.  (Tenn.)  34  S.  W.  209,  31  L.  R.  A. 
706,  It  was  observed:  "But  d^ay  alone,  ni- 
accompanled  by  otho*  dreomatances,  win  not 
necessarily  preclude  rdief.  In  evoy  case 
where  the  defmse  is  founded  on  mm  delay, 
that  delay,  of  course,  not  amounting  to  a 
bar  of  any  statute  of  limitations,  the  validity 
of  that  defense  mnst  be  tested  upon  prin- 
ciples substantially  equitable."  In  Gottrell 
V.  Watkins  (Va.)  17  S.  E.  328.  it  was  observ- 
ed: "Inasmuch,  therefwe,  as  the  irialntKb* 
right  to  mabitain  this  stilt  was  not  barred 
by  the  stetute  of  Hmltetions.  It  tirflows  as  a 
necessary  consequence  that  laches  and  lapse 
ot  time  constitute  no  such  bar.* "  In  Walla 
V.  Nelson  (Ala.)  18  South.  154.  It  was  said: 
'The  doctrine  of  stelenen  ot  demand,  rriled 
on  as  a  defense  In  this  case,  cannot,  tmder 
the  facts  shown  in  the  bill«  be  sustaUied. 
Laches,  as  has  been  well  said,  does  not  like 
llmltatioD,  grow  out  Of  the  mere  passage  of 
time,  but  it  is  founded  upon  the  inequity  <tf 
permitting  the  claim  to  be  enforced,— an  in- 
equity founded  upon  smne  change  In  the  con- 
dition or  relation  of  the  property  or  tbe 
parties."  Similar  observations  upon  the  rule 
Id  applying  laches  are  found  In  Galllha  v. 
Cadwell,  146  U.  S.  368.  12  Sup.  Ct  873,  3S 
L.  Ed.  738.  The  pn^osIUon  affirmed  W 
couns^  for  appellant  Oay.  that  the  Code  of 
Wasblngton  abolishes  the  recognition  <tf 
laches  in  causes  of  equitable  co^ilzance,  b 
too  broad.  The  construction  of  similar  code 
enactments  In  states  that  have  adopted  tbe 
reform  procedure  shows  a  different  conrfo- 
slon  In  all  or  nearly  all  such  jurIsdi9tion8.  Mr. 
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Pomeroy,  Id  his  Code  Remedies  (section  56), 
obser^'es:  "Not  a  provision  is  to  be  fouiul 
In  the  Code  of  any  state  adopting  the  new 
system  which  requires,  suggests,  or  even  In- 
timates an  abrogation  of  equitable  primary 
rights,  or  equitable  remedies  and  remedial 
rights.  •  •  *  The  change  provided  for  Is 
Aot  in  primary  rights,  nor  In  remedies,  but 
in  the  methods,  means,  and  instruments  by 
which  these  primary  rights  are  to  be  main- 
tained and  these  remedies  secured."  It  was 
observed  in  Great  West  Mln.  Co.  v.  Wood- 
mas  of  Alston  Mln.  Co.  (Colo.)  23  Pae.  908: 
"The  statute  fixes  a  limitation  beyond  which 
the  conrts  cannot  extend  the  time,  but  with- 
in this  limit  the  peculiar  doctrine  of  conrts 
of  equity  should  prevail."  It  was  said  In 
Bliss  V.  Prlchard,  67  Mo.  181:  "The  dlsUnc- 
tlon  between  law  and  equity  has  not  been 
abolished  in  this  state.  The  modlflcatlon  is 
as  to  the  form  of  action,  and  the  change  ef- 
fected is  embraced  In  section  1,  p.  999,  Wag. 
St,  which  provides  that  there  shall  be  In 
this  state  but  one  form  of  action,'  etc.  The 
principles  of  equity  are  as  deeply  imt>edded 
in  our  law  as  before  the  adoption  of  the 
Code."  Llbe  views  are  expressed  in  CaJI- 
fomla.  ■  Harris  v.  HlUegass,  66  Cal.  70,  4 
Pac.  987.  See,  also,  Hagerman  v.  Bates 
(Colo.)  38  Pac.  1100..  On  a  review  of  the 
authorities  and  what  we  deem  a  Just  con- 
struction of  our  Code  of  Procedure,  we  de- 
duce these  -conclusions :  That  the  statute  of 
limitations  is  obligatory  upon  the  courts  4n 
tills  state  in  both  legal  and  equitable  actions, 
and  not  alone  In  equitable  causes  b*y  courtesy 
or  analogy  to  limitations,  but  by  statutory 
enactment;  that  the  principle  of  laches  still 
inheres  In  the  substance  of  equitable  relief; 
that  our  procedure  requires  the  application 
of  the  same  principles  of  pleading  in  actions 
at  law  and  in  equity;  that  laches  exist  as 
an  eqnttable  defense,  and,  unless  disclosed 
upon  the  face  of  the  complaint,  the  facts 
must  be  set  forth  In  the  answer;  that  the 
appearance  of  mere  lapse  of  time  upon  the 
face  of  the  complaint  within  the  statute 
of  limitations  Is  not  sufficient  to  raise  an  Is- 
sue of  law.  This  principle  is  very  well  stat- 
ed in  State  v.  Superior  Court  of  Pierce  Co., 
21  Wash.  33,  56  Pac.  932,  where  It  was  said: 
"By  the  adoption  of  the  Code  a  simple  and 
uniform  mode  of  pleading  was  Inaugurated, 
without  distinction  as  to  actions  legal  or 
equitable.  •  The  system  established  by  it  was 
intended  to  be  exclusive,  and  that  of  the 
common  law  has  disappeared.  Under  the 
Code  the  pleading  upon  the  part  of  the  de- 
fendant is  restricted  to  the  demurrer  and 
answer.  No  intermediate  or  additional  plea 
Is  permitted,  and  all  matters,  whether  In 
abatement  or  in  bar,  should  be  united  In  the 
same  answer."  Our  statute  of  limitations, 
where  applicable,  eliminates  the  requirement 
of  excusatory  facts  In  a  bill  purely  equitable 
of  mere  delay  in  time  when  the  suit  is  com- 
menced  within  a  period  fixed  by  the  statute. 
Tlila  view  seems  to  have  been  recently  stat- 


ed by  this  conrt  In  Steams  t.  Hochbronn, 
G4  Pac.  166.  See,  as  to  the  eqnitable  de- 
fense of  estoppel,  Walker  v.  Baxter,  6  Wash. 
244,  33  Pac.  420;  Association  v.  Knapp,  20 
Wash.  225,  55  Pac.  48,  931;  Jacobs  t.  Bank, 
15  Wash.  358,  46  Pac.  306. 

2.  The  fortieth  finding  of  fact  upon  which 
the  court  predicated  Its  condnsdon  of  laches, 
and  upon  which,  together  with  the  evidence 
In  the  cause,  the  court  based  its  decree  In  fa- 
vor of  respondents  and  of  the  dismissal  of 
the  suits  of  complainants,  is  not  In  Its^ 
sufficient  to  establish  laches.  Some,  but  not 
all,  of  the  elements  of  equitable  defense  are 
shown.  Some  facts  must  appear  from  which 
inequity  must  be  Imputed  to  the  com[dain- 
ant,  or  Injury  toward  the  defendant  implied. 
These  are  generally  circumstances  from 
which  changed  conditions  may  be  Inferred  in 
relation  to  the  property  or  persons  Involved. 
The  lapse  of  time  ordinarily  will  imply  that 
proof  of  facts  upon  the  Issues  Involved  is 
more  difficult  to  make;  that  changes  tu  value 
of  property  may  have  occurred,  from  which 
an  Inference  may  be  drawn  that  complainant 
delayed  the  suit  for  rise  or  fall  in  value,  or 
that  the  delay  under  the  circumstances  was 
such  as  to  raise  the  inference  of  abandon- 
ment of  complainant's  claim.  As  has  been 
concluded,  some  <tf  these  must  appear  by  an- 
swer. 

3.  But  It  Is  urged  by  counsel  for  respond- 
ents that  as  the  finding  is  not  inconsistent 
with  the  l^al  conclusion  of  laches,  or  the 
statement  in  the  decree  that  It  was  based  up- 
on the  findings  and.  the  evidence,  this  court 
must  Infer  that  the  probative  facts  appeared 
in  the  evidence,  and  that  the  decree  will  not 
be  reversed  because  the  findings  are  insuffi- 
cient This  contention  would  be  more  co- 
gent If  the  pleadings  disclosed  the  Issue 
made  upon  facts  properly  alleged  in  the  an- 
swer. The  authorities  cited  by  counsel,  such 
as  Byers  v.  Rothschild,  11  Wash.  296,  39  Pac. 
088,  1  Black,  Judgm.,  |  270,  and  Thompstm 
V.  O'Nell,  41  Oal.  683,  do  not  present  the 
case  as  here,  where  findings  of  fact  are  made 
which  are  In  themselves  Insufficient  to  es- 
tablish the  conclusion,  and  where  such  find- 
ing as  No.  40  is  not  within  the  issues  pre- 
sented In  the  pleadings.  Thus,  in  Servant! 
V.  Losk,  43  Cal.  238,  it  was  observed:  "All 
facts  within  the  Issues,  not  expressly  found, 
and  not  Inconsistent  with  the  other  findings, 
are  presumed  to  have  been  found  in  accord- 
ance with  the  Judgment."  And  In  McMillan 
v.  Carter  (Mont)  9  Pac.  906,  It  was  said: 
"Facts  within  the  issues,  not  expressly 
found,  and  not  necessary  to  support  the  Judg- 
ment, are  presumed  to  have  been  in  accord- 
ance with  the  Judgment."  The  trial  court  is 
vested  with  the  discretion  to  allow  all  proper 
amendments  during  the  trial;  and  not  Infre- 
quently, in  equitable  causes,  where  partlnent 
testimony  is  received  without  objection,  facts 
may  be  established  which  were  not  properly 
pleaded;  and  It  seems  the  inference  may  be 
Indulged  In  this  coorti  where  facts  aj^  <dear< 
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I7  and  exi^dtlr  foimd.  Uiat  an  amenOmeut 
Is  deemed  made.  But.  as  baa  been  obsorred, 
the  facta  tonnd  as  laches  are  not  snfflclent 
In  tbemselTM  to  anpport  the  conclusion,  and, 
not  betas  within  the  pleadings,  presumptions 
cannot  be  indulged  to  the  extent  of  snppwU 
big  the  decree.  But  it  appears  tiiat  other 
vital  Issues  were  In  controTeray  at  the  trial; 
that  exceptlona  were  taken  br  the  responds 
eatB  to  the  findings  made  np<m  those  Issues. 
But  as  the  decree  was  In  th^  faror,  fullT 
granting  them  erery  relief,  no  appeal. could 
be  taken  ftom  It  Blther  party  to  the  lltlga- 
tlon  was  entitled,  nptm  the  prodnctiim  of  the 
OTldoice.  to  a  trial  de  novo  h€re^  but  each 
relied  upon  the  record  whldi  was  brought 
here. 

The  decree  wlU  therefwa  be  revMsed,  and 
llie  cause  remanded  for  such  further  and 
complete  findings  of  fact  and  amendments  as 
may  be  found  uecessary  In  the  discretlcHi  of 
the  superior  court,  and  with  such  ^hts  re- 
Bwred  to  all  partlea  as  may  be  necessary  for 
any  further  review  of  the  cause  here  on  Its 
merlto. 

FtTLLBBTOK  WHim,  MOUNT,  AN- 
DERS, and  HADLEY,  33.,  concur. 


07  Wash.  S8S) 

OARaiACK  T.  DBUM  «t  aL 

(Supreme  Court  of  WaBblngton.    Feb.  19^ 

1902.) 

LANDLORD  AND  TENANT— UNLAWFUL  DB- 
TATNER— DEFENSE— OTHBR  ACTION  PENDING 
-fiEVBRABLE  CONTRACT— TRLO^— DIRECTED 
VERDICT. 

1.  The  defeodaut  In  aD  oolawful  detainer  rait, 
who  is  aatborised  to  answer  or  demnr  by 
Balliuger'H  Add.  Codes  &  St.  $  5538,  whidi 
doe«  Dut  fix  any  limltatioD  as  to  the  natare  of 
the  answer,  may  plead  an  affirmative  defense, 
but  not  a  set-off.  counterclaim,  or  equitable  de- 
fense. 

2.  A  contract  for  the  rent  of  a  hoose  from 
mouth  to  month,  coDtaining  a  condition  that 
the  landlord  shall  pAj  the  tenant  for  the  furni- 
ture in  the  house  in  case  the  former  terminates 
the  tenancy,  is  seTerable:  and  the  tenant, 
in  an  action  of  nnlawfai  detainer,  cannot  aet 
up  the  failure  of'the  landlord  to  pay  for  the 
furniture  as  defense,  but  must  resort  to  a  suit 
atrainst  the  landlord  for  damages  for  his  breach 
of  the  contract 

3.  The  breach  of  the  contract  to  buy  the  fnr. 
niture  by  the  landlord  only  giving  rise  to.  au 
action  for  damages,  and  not  authorizing  an  in- 
unction to  restrain  the  landlord  from  termiuat- 
ug  the  lease,  the  pendency  of  rach  an  injunc 
tion  suit  does  not  prevent  the  landlord  from 
instituting  and  maintftinlug  an  action  of  unlaw- 
ful detainer. 

4.  Reopening  a  case  and  permitting  the  plain- 
tiff to  introduce  evidence  after  the  defendant 
has  filed  a  motion  for  a  directed  verdict  is  not 
erroneous,  unless  the  trial  court  is  guilty  of  au 
abnse  of  discretion. 

6.  Where  there  la  evidence  in  support  of  the 
.allegations  of  the  complainant,  and  defendant 
Introduces  no  evidence  In  rebuttal,  it  la  not  er- 
ror to  direct  a  verdict  tor  plaintiff. 

Ehmbar,  J.,  diasentiug. 

'   Appeal  from  superior  court.  King  county; 
W.  B.  Bell,  Judge. 
Unlawfol  detainer  by  George  W.  Carmack 


ai^lnst  Katie  Drum  and  enottter  to  recorer 
possession  of  real  estate^  Fr«n  a  Jodgmat 
In  favor  of  plaintiff,  defendants  appeaL  Af- 
firmed. 

Josiah  CoUlna  and  Hastings  ft  Stedaun. 
for  appellant  Metcalfe  *  Jurey,  fbr  r- 
qtondent. 

WHITE.  3,  This  la  A  summary  action  br 
the  owno-,  imder  the  statutes  rdatlng  to  mi* 
lawftil  detainer,  to  ncavex  posseaBitm  front 
tite  tenant  of  a  lodging  bouse  in  Seattle 
known  as  the  "Fremont  Houses"  and  loci- 
dentally  rent  and  damages  for  Its  wroostoi 
detention.  The  action  Is  based  upon  a  ten- 
ancy from  month  to  month,  and  the  termlna. 
tlon  of  the  aame  by  the  statutory  notice  to 
quit  The  appellants  pleaded.  In  substaoee^ 
as  a  separate  defense^  that  on  January  Id, 
1000,  tiiey  entered  Into  negotlatlona  with  one 
Alice  Lewis  tor  the  purchase  of  the  fDrnl* 
ture  in  said  house  for  92,600;  that  before 
purcbaaing  the  same  the  appellants  went  to 
the  respondent  and  entmed  toto  a  ctHitract 
with  him.  Id  which  it  was  agreed  that  opoo 
the  purchase  of  the  furniture,  ete.,  the  ivpet. 
lants  should  be  let  Into  possession  <rf  the 
house  as  tenants  from  month  to  month.  11 
hmg  as  they  should  pay  a  reasonable  nun 
per  month  aa  rent  promptly  when  the  same 
became  doe.  In  the  event  that  the  respond- 
ent should  decide  to  rent  to  any  other  per 
son,  or  to  take  the  bonse  for  hte  own  nse, 
he  agreed  with  the  appellants  to  reimburse 
them  for  the  furniture,  fixtures,  and  tmprore. 
ments,  and  to  pay  them  therefor,  before  tbejr 
should  be  compelled  to  vacate  the  bouse,  the 
full  amount  paid  by  the  appellants  to  Alice 
Lewis  for  the  furniture,  etc.,  plus  additional 
furnishings  and  improvements  purchased  by 
apiwllants  subsequent  to  January  10,  1900, 
less  reasonable  wear  and  tear;  that  relying 
on  such  agreement,  and  In  consideration  of 
the  respondent's  promise,  the  furniture,  etc 
was  purchased  from  Alice  Lewis  tat  12,500, 
and  ai^llauts  went  Into  possession  of  said 
house,  have  paid  their  rent  promptly,  and  In 
every  way  complied  with  their  part  of  tl« 
contract;  that  tbey  have  expended  the  sms 
of  1400  in  additional  Improvements,  fanl- 
ture,'and  fixtures;  that  tbey  have  demanded 
of  the  respondent  $2,900,  the  Talne  of  the 
furniture  and  fixtures,  but  that  the  rupond- 
ent  refuses  to  pay  for  the  same,  and  seeks 
by  this  action  to  dispossess  them  of  tbe 
house,  notwithstanding  his  agreement  with 
them.  The  appellants  further  allege  that.  If 
respondent  dispossesses  them,  tbe  value  of 
the  furniture,  etc.,  If  removed  from  tbe 
house,  would  not  be  more  than  $1,000,  and 
there  would  be  a  loss  to  appellants  of  $1.* 
900  by  such  removal.  A  demurrw  was  In- 
terposed by  the  respMident  to  this  defense 
and  overruled.  The  resiMudent  replied,  de- 
nying the  agreement  set  up  In  the  afflnnstive 
defense,  the  additional  ImproTem^ita  and 
fixtures,  and  the  damage  to  the  fomlture  1b 
case  of  remoraL  On  the  trial,  bowera,  tba 
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eonrt  ruled  that  Oft  appellants  could  not  in- 
troduce any  proof  of  the  facta  to  auataln  the 
defense^  and  announced  that  at  the  time  tie 
overrnled  the  demnrm  he  waa  not  satis- 
fied that  title  contract  pleaded  by  appellants 
could  not  be  takirn  advantage  of  In  this 
action*  but  that  he  now  thinks  redress  of 
the  appellants  moat  be  by  a  aeparate  action. 
On  tbla  rultaig  he  gave  to  the  appellants  an 
exeeptloiL 

The  refusal  of  the  conrt  to  allow  appellants 
to  Introduce  proof  to  snsUln  the  facts  al* 
It«ed  In  the  defense  Is  assigned  as  oror. 
The  respondent  contoids  that  the  answer  of 
a  defendant  In  an  action  toe  unlawful  de- 
tainer, under  the  statute,  Is  conflned  to  de- 
ntals only.  In  snppmt  of  this  contention  he 
cites  Banium  t.  Fltspatrlck  (Com.  n.)  16  N. 
T.  Bv&p.  to4,  and  Bloom  T.  Huyck,  71  Hun, 
26  v.  Y.  Snpp.  7.  This  was  at  one  time 
the  rule  In  New  York,  because  the  lawa  of 
that  state  expressly  provided  that  the  tenant 
conld  answer  only  under  a  sen«al  or  spe- 
cific denial,  and  It  was  held  that  tbe  tenant 
was  therefore  limited  to  denials.  Becker 
T.  Church,  42  Hnn,  20&  But  this  rule  was 
afterwards  changed  by  statute  so  tliat  the 
tenant  might  set  up  any  new  matter  consti- 
tuting a  legal  or  equitable  defense  or  coun- 
terclaim. 12  Enc.  PI.  ft  Prae.  883,  and  note 
4,  and  caaes  cited.  Our  atatute  provides  that 
the  tenant  may  answer,  without  any  limita- 
tions as  to  the  nature  of  the  answer.  Sec- 
tion 6538^  Balllnger*s  Ann.  Codes  ft  St  We 
hdd,  however,  in  Ralph  v.  Lomra.  8  Waah. 
8t  401.  28  Pac.  760.  and  Phillips  v.  Port 
Townsend  Lodge.  8  Wash.  629,  S6  Pac.  476, 
that  the  tenant  could  not  set  up  In  his  an- 
Mwtar  an  equlteble  defense,  set-<^,  or  conn- 
tertdalm.  The  contract  pleaded  as  a  de- 
fense Is  a  severable  contract  The  contract 
creating  the  monthly  tenancy  Is  tiiat  the 
tenant  pay  for  the  possMslon  of  the  house 
a  reasonable  sum  promptly  when  the  same 
becomes  due.  This  contract,  under  the  law, 
can  be  terminated  on  a  20-day  notice.  The 
right  to  remain  In  the  house  until  the  fnml- 
tnre.  Improvements,  etc.,  are  paid  for.  Is 
part  of  the  contract  relating  to  the  purchase 
of  the  furniture.  Improvements,  etc.  For  a 
breach  of  thla  Independent  contract  com- 
pensation can  be  awarded  In  damage,  as 
for  the  breach  of  any  other  contract,  both 
for  the  valpe  of  the  furniture  and  Improve- 
ments  and  loss  to  the  appellants  for  not  pur- 
chasing the  furniture  at  the  time  agreed  up- 
on; that  Is,  when  the  respondent  elected  to 
repossess  himself  of  the  premises.  "Where 
an  agreement  embraces  a  number  of  distinct 
subjects  which  admit  of  being  separately  ex- 
ecuted and  closed,  the  general  rule  Is  that 
It  shall  be  token  distrlbuttvely,  and  ^b  sub- 
ject be  considered  as  forming  the  matter  of 
a  separate  agreement  after  It  Is  closed." 
Dugan  V.  Anderson,  11  Am.  R^.  000.  "When 
the  price  Is  expresdy  apportioned  by  the  con- 
tract or  the  apportionment  may  be  Implied 
by  law  to  each  Item  to  be  performed,  the 


contract  will  goierally  be  held  to  be  severe 
able."   Mwe  v.  Bwinet,  40  CaL  Kl,  6  Am. 

621.  "The  crlterltm  tor  determining 
whether  a  contract  la  entire  ta  separable  Is 
thus  stated  by  Mr.  Parsons  in  his  work  on 
the  Law  of  Contracte:  If  the  part  to  be 
performed  by  one  party  conslsto  of  several 
and  distinct  Items,  and  the  price  to  be  paid 
by  the  other  is  apportioned  to  each  Item,  to 
be  porfOT-med,  or  is  l^t  to  be  Implied  by  law, 
such  a  contract  will  generally  be  held  to  be 
severable.  •  •  •  But  If  toe  consideration 
to  be  paid  la  single  and  entire,  the  contract 
must  be  hdd  to  be  mUre,  although  the  sub- 
ject of  the  contract  may  conalst  of  several 
distinct  and  wholly  taidependent  items.*  2 
Pars.  Cont  684,  680.  This  rule  of  dasslflca- 
tloo  Is  baaed  on  a  dlstUietlon  so  simple  that  It 
may  be  easily  understood  and  readily  ap- 
plied. It  Is  the  consideration  to  be  paid, 
and  not  flie  snbjeet  or  thtaig  to  be  performed, 
that  determines  the  class  to  which  a  con- 
tract belongs,  Ite  entirety  or  eeparableness 
d^nds  not  upon  the  singleness  of  Ite  sub- 
ject m  the  multlpUci^  of  the  items  ccunpos- 
lag  it  but  open  toe  entlreness  ot  the  could- 
mtion,  or  Ite  express  or  Implied  aj^^urtlon- 
ment  to  the  several  Itons  constltoting  Ite 
subject  If  the  ctmalderatlon  is.  single  the 
contract  la  entire,  whatever  the  numbor  or 
variety  ot  the  items  embraced  In  Ite  sub 
Ject;  but  If  toe  consideration  la  apportion- 
ed, expresdy  or  Impliedly,  to  each  of  these 
items,  toe  contract  la  severaUe;"  Oil  Ca  v. 
Brewer,  66  Pa.  851.  Applytog  toe  rules  laid 
down  In  toe  cases  cited  to  tois  case,  It  Is 
manifest  toat  the  contract  is  severable. 
There  Is  a  stlpulatirai  to  pay  for  toe  prem- 
ises a  reasonable  monthly  rental,— one  entire 
contract  There  is  a  stlpulatlcm  to  pay  for 
toe  furniture  and  Improvemente  what  toey 
are  worth  at  a  certeta  time,  and  an  Implied 
agreement  to  pay  damages  for  failure  to  buy 
toe  furniture  at  such  time,— anotoer  entire 
contract  -  The  agreement  to  pay  for  toe  fur- 
niture, etc.,  and  damages  for  noncompliance 
toerewltb.  is  the  subject-matter  of  an  Inde- 
pendent action.  That  being  toe  caae,  for  a 
breach  of  tois  Independent  contract  the  ap- 
ptilante  should  l>e  remitted  to  iheir  action 
at  law,  as  for  the  breach  of  any  otoer  radl- 
nary  contract  The  ruling  of  toe  court  below 
In  refusing  to  receive  the  evidence  to  sus- 
tain this  defense  was  therefore  correct 

After  the  notice  to  quit  wee  served,  and 
before  this  action  was  commenced,  the  ap- 
pellants commenced  an  action  against  toe 
respondent  In  toe  superior  conrt  setting  up 
substantially  toe  same  facta  set  up  in  toe 
defense,  and  praying  toat  toe  respondent  be 
restrained  from  terminating  the  tenancy. 
The  pendency  of  toe  equltobie  action  was 
pleaded  as  a  second  affirmative  defense,  by 
way  of  an  abatement  to  toi^  actiop.  A  de- 
murrer to  tois  defense  was  Interposed,  and 
toe  same  was  sustained  by  toe  court  Thli 
Is  also  assigned  aa  error.  We  have  held  toat 
the  matter  aet  19  to  toe  suit  to  equltr  was 
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the  subject-matter  of  an  Independ^t  action 
at  law.  That  being  ttae  case,  there  were  no 
grounds  for  equitable  Interference,  and  the 
court  pr(^rly  snstahied  ttae  demurrer  to  thle 
defense. 

After  the  case  doaed,  and  a  motion  bad 
been  made  by  tbe  appellants  for  an  Instruc- 
tion to  the  Jury  to  find  a  Terdlot  for  the  ap- 
pellants on  tbe  ground  Uiat  there  had  been 
no  proof  of  serrlce  of  tbe  notice  to  quit,  tbe 
-  court  reopened  tbe  case,  and  allowed  the 
respondent  to  recall  a  witness  to  prore  such 
service.  This  Is  assigned  as  error.  Inas- 
much as  the  record  falls  to  show  any  abuse 
of  discretion  In  that  respect,  we  hold  that 
the  action  of  the  court  was  right  and  prop- 
er. 

It  Is  assigned  as  error  that  the  conrt  erred 
in  directing  a  verdict  for  the  respcmdent 
On  the  eridence  before  the  conrt,  the  conrt 
did  not  err  in  so  doing,  as  tbe  evidence  sus- 
tained tbe  auctions  in  the  complaint,  and 
th«%  was  no  evidoice  Introduced  by  appti- 
lants  to  rebut  tbe  same.  The  first  em>r  as- 
signed, touching  the  notice  to  quit,  was  walT- 
ed  by  the  appellanto  on  the  bearhig  of  this 
appeal. 

The  Judgment  of  tbe  court  below  Is  there- 
fore affirmed,  with  costs  to  the  respondrat. 

REAVIS.  O.  J.,  and  FDLLERTOX,  AN- 
DERS, MOUNT,  and  HADLEY,  JJ.,  concur. 

DUNBAB,  J.  I  dissent  The  defendants 
should  have  been  allowed  to  submit  the  de- 
fense offered.  The  cases  cited  In  the  ma- 
jority opinion  from  this  court  are  not  in 
point  In  Balpb  t.  Ijomer  it  was  held  that 
In  an  action  by  a  landlord  against  a  tenant 
to  recover  possession  of  property  for  failure 
to  pay  rent,  It  was  Inadmissible  to  set  np  a 
connt«dalm  for  damages  on  account  of  loss 
of  business,  depredation  In  tbe  value  of  fur- 
niture purchased  for  use  on  leased  premises, 
and  for  repairs  which  were  alleged  as  the 
result  of  acto  on  tbe  part  of  the  landlord. 
And  in  I^llUps  r.  Port  Townsend  Lodge  it 
was  bdd  that  in  an  action  Instituted  by  a 
landlord  against  a  tenant  for  rent  under  the 
forcible  entry  and  detelner  act  ^  answer 
setting  VP  a  counterclaim  on  account  of  re- 
pairs made  by  the  tenant  which  It  was  the 
duty  of  the  landlord  to  make  Is  demurrable 
on  the  ground  that  It  does  not  stete  a  de- 
fense. It  Is  wdl  established  tbat  In  an  ac- 
tion tit  forcible  detainer  a  comitc»%laim  or 
set-off  cannot  be  pleaded,  but  that  rule  is 
not  involved  in  this  case.  There  la  no  -at- 
tempt here  to  set  off  against  the  rent  due. 
The  answer  showed,  and  tbe  testimony 
sought  to  be  introduced  was  to  tbe  effect, 
tbat  the  rent  bad  been  promptly  paid,  and  all 
that  the  defendants  sought  to  do  was  to 
show  the  whole  contract  This  was  a  con- 
tract that  went  to  the  duration  of  tbe  lease. 
It  provided  specifically  that  If  the  landlord 
dispossessed  them,  be  should  pay  them  the 
value  of  the  furniture  purchased,  before  they 


should  be  compeDed  to  vacate  the  house;  and, 
'  if  the  landlord  saw  fit  to  enter  Into  an  agree- 
ment fixing  the  ezplrati<m  of  the  lease  at  a 
time  when  be  should  do  a  particular  thing,  I 
do  not  know  under  what  rule  at  law  w  ethics 
the  defmdante  should  be  detsrived  of  the 
right  to  i^ead  sucb  a  contract  on  tbe  part  ef 
tbe  landlord.  The  proof  offered  bore  no  re- 
semUance  to  an  attempt  to  recover  a  cooa- 
terdalm  or  set-off,  but  went  directly  to  tiie 
terms  of  tbe  lease  and  to  Its  duration.  The 
plaintiff  had  to  introduce  a  portion  of  the 
contract  of  lease  before  he  could  get  a  Judg- 
ment of  ouster.  It  Is  a  principle  of  law  uni- 
versally sustained  that  wba-e  a  part  ot  t 
contract  is  lntn>duced  In  evidence,  tbe  whole 
contract  may  be  introduced  either  by  onss- 
examination  or  by  direct  testimony.  If  tbe 
testimony  which  was  offered  and  refused 
here  was  true,  it  follows  naturally  that  the 
plaintiff  ought  not  to  be  allowed  to  dispos- 
sess his  tenante  until  be  has  compiled  vlth 
bis  agreement 

The  Judgment  should  be  revarsed,and  leave 
given  the  defendanto  to  introduce  the  tesd- 
mony  oHered. 


07  wuh.  nn 
MURRAY  V.  MOTNAHAN  et  si. 

* 

(Supreme  Court  of  Washington.    Feb.  18i 

1002.) 

BOND— SURBTT— ATTORNBT  AT  UW- 
SUPPICIBNCT— QUALIFICATION. 

1.  Under  2  Ballinger's  Ann.  Codes  &  St  I 
6509,  proTidlniBr  that  an  a|>i>eal  bond  shall  be 
ineffective  unless  accompaoied  bj  the  affidavit 
of  the  "surety  or  suretiee"  justifying,  if  there 
is  "one  surety,"  in  an  amount  eoual  to  tbe 
I>enalty,  or  in  twice  the  penalty  if  ^*mote  than 
one  surety,"  one  surety  on  an  appeal  bond  is 
sufltcient. 

2.  Where  a  surety  on  an  appeal  hood,  hii 
wife  not  joining,  justified  that  he  was  a  resident 
of  the  state,  and  n-orth,  above  his  debts,  liabili- 
ties, and  exemptions,  in  property  in  the  state,  a 
sum  equal  to  tbe  penalty  of  the  bond,  as  reqoii^ 
ed  by  2  Balliuser's  Ann.  Codes  &  St.  S 

the  court,  on  appeal,,  will  presume  that  the  jiu- 
tification  is  true,  though  not  stating  that  he  is 
worth  the  sum  mentioned  in  separate  p^of)e^ 
ty;  there  having  been  no  ihveetiEatioD  in  the 
manner  prescribed  by  section  6510,  authoriidii{ 
a  respondent  to  take  exceptions  to  the  snffl- 
clency  of  the  surety,  and  have  the  matter  io- 
vcBtigated  by  the  trial  court 

3.  An  attorney  at  law  of  the  state  may  be  a 
surety  on  an  appeal  bond;  the  only  reaoisites 
prescribed  by  2.  Ballinger's  Add.  Cpdes  ft  St  f 
eSOd,  being  that  tbe  surety  Aall  be  a  reajdeot 
of  the  state,  and  worth  an  amount  equal  to  the 
penalty  of  the  bond. 

4.  Under  2  Ballinger's  Ann.  Codes  &  St.  I 
6609,  providing  that  a  surety  on  an  appeal 
bond,  where  there  is  only  one  surety,  moat  jus- 
tify in  an  amount  equal  to  the  penalty  of  the 
bond,  a  justification  by  the  single  surety  that 
he  is  worth  an  amount  equal  to  the  penalty  ot 
the  bond  is  sufficient 

Appeal  from  superior  court  SptAane  coon- 
ty. 

Action  by  Charles  Murray  against  Jobs  J. 
Moyaahan  and  others.  Judgment  for  jdaln- 
tlff,  and  defendanto  a^ieaL  ^otimi  to  dis- 
miss the  appeitl  denied. 


Digitized  by  Google 


Wasli.) 


MUBBAT  T.  HOTHAHAJir. 


811 


James  Dawson,  for  appellants.-  Samnti  B.  - 

Stern,  (or  respondent 

DUNBAR,  J.  Respondent  moves  to  dis- 
miss tbe  appeal  In  this  case  for  the  follow- 
ing reasons:  (1)  That  tbe  bond  given  Is  by 
one  surety  only,  and  that  sorety  Is  a  married 
man.  and  his  wife  has  not  joined  In  said 
bond;  (2)  that  the  said  snrety  Is  an  attorney 
and  counselor  at  law,  duly  admitted  to  prac- 
tice In  all  the  courts  of  this  state;  (3)  that 
the  justification  upon  said  bond  Is  wholly 
insufficient.  In  that  the  said  Justification  is 
In  the  sum  of  (200  only,  the  amount  of  said 
bond,  although  but  one  surety  has  Joined 
therein,  and  said  surety  .should  therefore 
Justify  in  double  the  amount  of  the  bond; 
(4)  that  the  said  surety,  being  married,  does 
not.  In  his  affidavit  state  that  he  is  worth 
the  sum  therein  mentioned  by  him  In  sepa- 
rate property^  nor  In  personal  property  wJilcb 
L-an  be  subjected  to  execution;  (5)  that  there 
is  no  separate  acknowledgment  upon  said 
bond,  but  that  the  acknowledgment  and  affi- 
davit are  attempted  to  be  combined. 

The  first  objection,  that  there  Is  but  one 
surety  on  the  bond.  Is  not  tenable,  under 
the  statute.  Section  6509,  2  BaUlnger*B  Ann. 
Codes  &  St,  Is  Ab  fellows:  "An  appeal 
bond,  whether  conditioned  so  as  to  effect  a 
stay  of  proceedings  or  not  shall  be  of  no 
force  unless  accompanied  by  the  affidavit  of 
the  stu^ty  or  sureties  therein  attached  there- 
to, in  which  each  surety  shall  state  that  he 
Is  a  resident  of  this' state  and  Is  worth  a  cer- 
tain sum  mentioned  In  such  affidavit  over 
and  above  all  debts  and  liabilities,  In  prop- 
erty within  this  state,  eiclusive  of  property 
exempt  from  execution,  and  which  sums  so 
sworn  to  by  the  surety  or  sureties,  shall  be 
at  least  equal  to  tbe  penalty  named  In  the 
bond  If  there  be  but  one  surety,  or  shall 
anomit  In  all  to  at  least  twice  such  penal- 
ty if  there  be  more  than  one  surety."  So 
that  It  wUl  be  seen  the  statute  specially  pro- 
vides fot  a  bond  on  appeal  with  one  surety. 
The  latter  part  of  objection  1  (viz.,  that  the 
surety's  wife  has  not  Joined  In  said  bond) 
Is  raised  In  objection  4  (viz.,  that  the  said 
surety,  being  married,  does  not  state  that  he 
is  worth  the  sum  therein  mentioned  In  sepa- 
rate property).  The  surety  In  this  bond  does 
swear  that  he  is  a  resident  of  the  state  of 
Washington,  and  Is  worth  tbe  sum  of  $200, 
the  sum  named  In  said  bond,  over  and  above 
all  debts  and  liabilities,  in  property  within 
the  state  of  Washington,  exclusive  of  prop- 
erty exempt  from  execution.  This  is  .the 
Justiflcatlon  which  the  statute  prescribes, 
and.  In  the  absence  of  an  Investigation  of 
the  financial  condition  of  the  surety,  It  must 
be  presumed  that  the  affidavit  Is  true,  and 
that  the  surety  has  the  amount  Justified  to, 
which  Is  responsive  to  execution  issued  upon 


ftbe  bond  which  he  executes.  If  It  Is  not 
'true,  then  the  respondent's  remedy  is  point- 
ed out  In  the  next  section  of  the  Code  (sec- 
tion 6510),  which  provides  that  any  respond- 
ent may  except  to  t^  sufficiency  of  the  sure- 
ty or  sureties  In  an  appeal  bond,  within  10 
days  after  the  service  on  him  of  the  notice 
of  appeal,  or  within  B  days  after  the  serv- 
ice on  him  of  the  bond,  or  written  notice  of 
the  filing  thereof,  by  serving  on  the  ap- 
pellant a  notice  stating  that  he  so  excepts, 
and  specifying  a  place  at  the  county  seat 
and  a  time,  not  less  than  3  nor  more  than 
10  days  distant,  at  which  the  surety  or  sure- 
ties are  required  to  attend  before  the  su- 
perior  court  in  which  the  Judgment  or  order 
appealed  from  was  rendered  or  made,  or  be-i 
fore  a  Judge  thereof,  and  to  justify  their 
sufficiency  as  sureties,  and  tbe  question  of 
such  sufficiency  is  there  Investigated  and 
settled  by  the  court  It  seems  to  us  thai 
the  objection  In  this  respect  raised  by  the  re- 
spondeht  falls '  squarely  within  the  provi- 
sions of  the  section  Just  quoted,  and  goes 
exclusively  to  the  sufficiency  of  the  sure- 
ty; for,  If  the  surety  has  not  the  amount 
that  he  has  Justified  to,  subject  to  execu- 
tion In  an  action  on  the  bond,  then  he  would 
be  an  Insufficient  surety.  It  never  could 
have  been  tbe  intention  of  the  legislature 
that  the  questions  raised  by  the  respondent, 
which  are  matters  of  fact  should  be  tried 
out  by  tbe  appellate  court 

The  second  objection,  that  the  surety  Is 
an  attorney  and  counselor  at  law  In  this 
state,  is  also  untenable,  for  tbe  reason  tbat 
there  Is  no  prohibitive  statute  In  that  re- 
spect. The  statute  on  appeals  to  the  su- 
preme court  does  not  provide  that  the  sure- 
ties shall  justify  and  have  the  same  quali- 
fications as  bail  on  arrest  but  section  6509, 
snpra,  provides  the  qualifications;  viz.,  tbat 
they  shall  be  residents  of  the  state,  and 
worth  tbe  amount  Justified  to,  over  and 
above  all  debts  and  liabilities,  In  property 
within  this  state,  exclusive  of  property  ex- 
empt from  execution. 

As  to  the  third  objection,  the' statute  espe- 
cially provides  that  where  there  Is  but  one 
surety,  the  sum  sworn  to  may  be  equal  to 
tbe  amount  named  In  the  bond. 

There  seems  to  be  no  virtue  In  tbe  fifth  as- 
signment as  the  affidavit  follows  the  de- 
mands of  the  statute. 

The  bond,  therefore,  being  on  Its  face  a 
good  bond  In  all  respects,  and  the  sufficiency 
of  the  bondsman  being  a  subject  which  Is 
t-clegated  by  the  law  to  the  Investigaticm  ot 
tbe  superior  court,  the  niotlon  will  be  de- 
nied. 

RBA■^^S,  C.  J„  and  PUIiLEBTON, 
MOUNT,  WHITB,  ANI»BR8.  and  HADLBT, 

JJ.,  concur.  ■ 
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BRANSCHEID  t.  BRANSOHEID.* 

(Snprema  Court  of  Washington.    Feb.  IS; 

1902.) 

UtTSBAND  AND  WIFB  —  KEPARATB  HAINTB- 
NANCB— STATUS  OT  REAL  PROPBRTT— DI- 
VORCB-CRUKLTY— PLSiADINO  —  SVID&NCB  — 
ADMISSIBIUTT  —  APPEAL  —  QUESTIONS  CON- 
SIDERED. 

1.  The  complaint  In  aa  actloD  for  seitarata 
uaiDtenance  alleged  that  during  the  time  plain- 
tiff and  defendant  Uved  together  the  former 
bad  conducted  herself  aa  a  true  and  a£FectioD- 
ate*  wife,  and  at  all  timea  bad  done  all  In  h«r 
power  to  contribute  to  the  domestic  happiness 
of  the  family,  but  that  the  defendant  refused 
to  receive  her  as  his  wife  on  her  arrival  at  a 
certaiu  town,  and  ever  since  refused  to  receive  ' 
and  support  her.  Eeld  a  sufficient  allegation 
that  at  the  commenc«nent  of  the  action  plain- 
tiff and  defendant  were  living  apart  without 
fault  of  plaintiff. 

2.  The  determination  of  the  status  of  real 
estate  owned  by  the  husband  or  wife,  which, 
under  the  statute,  may  be  had  In  an  actiou 
brought  for  such  purpove,  may  be  made  in  an 
action  for  separate  maintenance. 

3.  The  conduct  of  a  wife  in  failing  to  take  an 
Interest  in  the  husband's  affatra,  and  In  refus- 
ing to  enter  into  the  social  life  which  he  de- 
sires, and  the  fact  that  she  Is  moody,  whimsi- 
cal, exacting,  and  irascible,  and  not  consid- 
erate of  the  husband,  do  not  authorlxe  the 
rranting  of  a  divorce  to  the  husband  on  the 
ground  of  cruelty. 

4.  Kvldence  of  acts  of  cruelty  are  Inadmls' 
sible  in  support  of  a  bill  for  divorce,  unless  the 
acts  constitutiue  the  cruelty  compliUned  of  are 
specially  alleged  in  the  bill. 

5.  Where  the  refusal  to  allow  an  amendment 
to  a  complaint  for  the  pnnKMe  of  rendering  eer> 
tain  evidence  admissible  is  not  assigned  u  et* 
ror,  it  will  not  be  conBld««d  on  appeal. 

Appeal  from  npwlor  cour^  Place  coimly; 
Thad  HnBton,  Judges 

Action  for  separate  maintenance  by  Battle 
B.  Branacheld  agalnat  William  H.  Branscbeld, 
In  wbi<di  plaintiff  fllea  a  cross  Mil  aaking  for 
a  dlvOTce.  From  a  judgment  In  favor  of 
plaintiff,  defendant  appeals.  Affirmed. 

George  W.  Fogg,  for-  appellant  Bates  A 
Murray,  for  respondent 

DITNBAB,  J.  This  IB  an  action  on  tiie 
part  of  respondent  to  obtain  a  decree  for  sep- 
arate maintenance  on  the  ground  that  she 
was  living  separate  and  apart  from  appellant 
without  her  fault,  and  an  action  on  the  part 
of  appellant  by  cross  complaint  to  obtain  a 
decree  of  divorce  a  vinculo.  Upon  the  trial 
of  Uie  cause  tbe  ctoss  petition  of  the  appel- 
lant tar  a  divorce  was' denied.  Certain  prop- 
erty was  decreed  to  be  the  separate  prop- 
erty of  the  respondent,  and  she  was  granted 
130  a  month  as  maintenance,  to  be  paid  by 
the  appelant  From  this  decree  this  ai^a^ 
Is  tak«i,  and  many  errors  are  alleged,  the 
first  of  which  to  that  tlie  complaint  for  sep- 
arate maintenance  did  not  state  a  cause  of 
actlwk  It  Is  tin  law  of  this  state  that  a 
wife  may  bring  an  action  toe  maintenance 
Independent  of  an  action  for  dlvMrce  (Kimble 
r.  Kimble^  IT  Wash.  7S,  49  Pac.  216).  and 
we  think  fbe  complaint  In  this  case  Is  suffi- 
cient to  malntefn  such  an  action. 

Tbe  appellant  asserts  that  the  complaint  Is 
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defective,  In  tSiat  tt  tails  and  omlto  to  state 
that  at  the  time  of  the  commencemoit  of 
this  action  tbe  respondent  was  living  sep- 
arate and  apart  from  her  husband  witiiout 
her  fault,  and  contends  that  unless  this  li 
alleged  and  proven,  no  recovery  can  be  law* 
fully  had  or  relief  granted.  A  demurrer  was 
interposed  to  tbe  complaint  on  tbls  ground, 
which  was  overruled,  but  we  thlnlc  the  coni- 
plaint  is  not  vulnerable  to  this  objection,  and 
that  it  does  state.  In  substance,  that  tbe 
plaJntltr  was  without  fault  Paragrapb  4  of 
the  complaint  is  as  follows:  "That  during 
all  of  the  time  from  tbe  marriage  of  tbe  i^h^ 
tiff  and  tbe  defendant  until  the  present  tlmt^ 
except  as  hereinafter  stated,  plaintiff  and  de- 
fendant have  lived  together  as  husband  and 
wife;  that  at  all  times  since  the  marriage 
of  the  plaintiff  and  tbe  defendant  the  plain- 
tiff has  conducted  herself  as  a  true  and  af- 
fectionate wife,  and  has  at  all  times  done 
alt  In  her  power  to  contribute  to  the  do- 
mestic happineaa  of  hw  husband  and  he^ 
self  and  her  child."  No  particular  words  ars 
necessary  In  a  pleading  of  this  kind,  but  It 
must  necessarily  follow  that  If  the  allegSp 
tlon  of  the  complaint  be  true  that  at  all  times 
since  the  marriage  the  plaintiff  has  conduct- 
ed berself  as  a  true  and  affectionate  wife; 
and  bas  at  all  times  done  all  In  her  powv 
to  coDtdbnte  to  the  domestic  happiness  at 
herself  and  husband  and  child,  so  far  as  tbe 
subject  of  this  controversy  is  concerned,  she 
must  have  been  without  fault  Paragrapb  6 
alleges  "that  upon  her  arrival  In  Tacoma  her 
husband  refused  to  receive  her  as  his  wife, 
and  has  ever  since  her  arrival  refused  to  re- 
ceive or  treat  her  as  bis  wife,  and  bas  since 
her  arrival  repeatedly  declared  to  her  that 
he  would  not  again  live  with  her,  and  would 
never  again  support  or  maintain  herself  or 
her  said  child,  and  has  continually  refused 
and  still  refuses  to  live  with  her  or  to  coo-, 
tribute  to  tbe  support  of  berself  and  ber 
child,  or  to  receive  her  to  himself  as  bis 
wife,  or  sustain  any  marltel  relation  with 
her";  and  that  he  has  ever  since  the  month 
of  August  1000,  contributed  nothing  what* 
ever  to  ber  support  This  to  certainly  a  good 
allegation  of  refusal  to  maintain,  which, 
coupled  with  the  allegations  in  paragraph  4, 
Just  noticed,  makes  a  good  complaint  for  sep- 
arate maintenance.  The  right  of  tiie  court 
In  an  action  for  separate  maintenance  to  de- 
'termlne  tbe  status  of  real  estete  to  questloaed 
by  the  appellant  but  we  think  that  this  was 
pre-emlnmUy  a  proffer  actlcm  In  which  to  de- 
termine that  question.  The  stotote  provides 
that  these  questions  may  be  determined  \»> 
tween  the  spouses  In  actions  brought  for  tbat 
purpose;  and  this  was  one  of  the  puqmes  of 
tbe  action,  and  a  decree  of  this  kind  was  w» 
taJned  In  Kimble  v.  Kimble, -suim. 

The  next  material  contention  is  that  tts 
court  erred  In  not  granting  appellant  a  decree 
of  divorce  under  hto  cross  complaint  and 
this,  we  think,  to  tbe  most  serious  quesUoa 
In  tbe  casob  But  aftv  doe  reOeeCkn,  wt 
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Iiave  concluded  not  to  Interfere  with  ttie  de- 
cree of  the  lower  court  TMb  appellant  and 
res[)oiident  had  been  married  some  17  years. 
A,  little  more  than  a  year  precedhig  the  com- 
mencKuent  of  this  action  the  respondent  1^ 
Tacoma,.  and  went  to  San  Francisco,  where 
lier  mother  And  grandfather  lived,  for  the 
purpose,  as  she  testifies,  of  submitting  hw- 
self  to  medical  treatment  The  correspond- 
ence between  the  parties  for  some  monOis 
after  leaving  home  was  of  a  friendly  nature, 
and  did  not  Indicate  any  serious  difficulty  be- 
tween them.   But  for  a  few  months  {trior  to 
her  return  to  Tacoma  the  husband  Indicated 
to  ber  by  letters  that  he  did  not  desbre  to 
lire  with  her  furthH*;  that  she  had  not  been 
able  or  Inclined  to  make  bis  life  a.  happy 
one;  tbat  certain  actions  on  her  part  had  ren- 
dwed  him  miserable,  and  had  a  tendency  to 
-undermine  his  health;  and  that  he  thought 
It  would  be  best  for  all  parties  concerned  to 
obtain  a  divorce.   These  letters  show  conclu- 
sively that  the  husband  had  determined  to 
abandon  his  wife,  or  bad  determined  not  to  live 
wltb  her.  An  excerpt  from  bis  last  letter  Is 
aa  follows:   "I  need  not  repeat  nay  lettM^ 
In  yonr  possession  cover  my  case.   I  note  the 
date  of  your  [wopoaed  return  hither,  but  fall 
to  see  the  object  to  be  accomplished  by  your 
return  to  Tacoma.  since  the  misery  I  have 
suffered  through  your  conduct  towards  me 
has  been  for  many  years  more  than  I  could 
endnre,  and  more  tban  I  can  bring  myself 
to  take  the  chance  of  suffering  again;  and, 
as  my  letters  have  already  advised  you.  I 
tuiTe  Irrevocably  determined  not  to  renew  the 
nahi^itneBS  of  the  past  by  a  resumption  of 
our  torxaer  relations."  A^ln.  In  a  letter  dat- 
ed November  2,  1900,  occurs  tbe  following: 
"I  bave  the  common  right  of  every  creature 
to  terminate  a  relation  that  has  long  ^uce 
brought  me  naught  but  misery  and  distress." 
We  quote  these  expressions  simply  to  show 
the  determination  of  the  husband  to  no  longer 
live  with  his  wife,  and  as  bearing  upon  the 
testimony  In  r^atlon  to  what  was  said  be- 
tween the  husband  and  wife  at  their  meet- 
ing at  the  Rochester  Hotel  after  ber  return 
to  Tacoma.   It  would  be  usdess  to  under- 
take to  spread  out  in  tbis  opinion  the  testi-. 
mony  In  this  case,  or  to  comment  upon  It  at 
any  length.   In  addition  to  the  fact  that  tbe 
criticism  made  by  appelant  on  plaintiff's 
complaint  was  that  she  was  not  without  fault 
and  therefore  could  not  obtain  any  separate 
maintenance,  that  criticism  might  be  aptly 
applied  to  appellant's  cross  complaint;  for, 
while  alleging  tbe  delinquencies  of  the  re- 
Bxwndent  and  the  hardships  borne  by  the 
appellant  If  is  nowhere  alleged  In  terms  or 
by  Implication  that  tbe  appellant  was  with- 
out fault   But,  so  far  as  the  testimony 
shows,  we  are  unable  to  come  to  tbe  con- 
clusion tbat  any  act  or  acts  of  the  respond- 
ent Justified  the  appellant  In  his  determina- 
tion to  break  up  the  marital  relations.  Xo 
overt  act  Is  charged,  but  the  contention  Is 
that  the  vltBt  by  her  lack  of  Iffter^st  In  ber 


h&sband  and  his  affairs,  and  by  her  refusal 
to  enter  into  the  mode  ot  life  which  he  de- 
sired to  follow  socially,  and  her  constant  re- 
pining, rendered  him  miserable,  and  consti- 
tuted cruel  treatm«)t  We  should  Judge  from 
the  testimony  that  the  respondent  was  not  a 
very  agreeable  wife;  tbat  she  was  moody, 
whimsical,  exacting,  and  irascible;  and  that 
Bhe  was  not  as  consId«ate  at  her  husband  as 
many  wives  are.  But  It  Is  not  the  policy  of 
the  law  to  grant  husbands  divwces  from 
wives  who  are  not  patterns  of  domestic  ami* 
ability.  It  Is  very  seldom.  If  ever,  that  the 
fondest  hopes  of  wedded  Miss  are  realized  by 
either  spouse.  It  is  a  psychological  Impos- 
sibility for  two  positive  natures  to  dwell  to- 
gether In  the  intimate  relationship  of  man 
and  wife,  contending  wltb  all  the  trying  cir- 
cumstances which  are  necessarily  Incident  to 
such  relationship,  without  some  friction  and 
Irrltatlcm.  It  must  necessarily  be  the  duty  of 
each  to  bear  and  forbear,  to  the  end  tbat  the 
yoke  may  rest  as  lightly  as  possible  on  t>oth. 
It  Is  not  glvoi  to  every  man  to  live  with  the 
most  amiable  and  unselfish  woman,  and  he 
can  be  relieved  from  his  contract  to  cherish 
and  protect  only  when  it  appears  that  the 
alleged  bad  actions  of  his  wife  reach  beyond 
the  line  of  human  fralltlcis  which  are  ordi- 
narily expected  of  wives  under  like  circum- 
stances. One  of  the  circumstances  surround- 
ing this  wife  was  that  she  was  111,  and  had 
been  for  many  years,  and  that  the  character 
of  her  Illness  ten'ded  to  create  nervousness. 
Irritability,  and  hysteria,  which  In  Itself  Is 
nerve-destroying,  will-destroying,  and  a  dis- 
ease which  probably  merits  more  and  receives 
less  sympathy  than  almost  any  other  dis- 
ease which  flesh  Is  heir  to.  We  feel  certain 
from  our  Investigation  of  the  record  that  at 
the  time  the  re^ndent  went  to  California 
for  treatment  and  for  several  mraths  after, 
there  was  no  Intention  on  tbe  part  of  the 
husband  to  disturb  the  conjugal  r^ttons; 
tbat  su^  a  thought  came  to  hltt^  during  blS 
wife's  absence;  and  tbat  she  was  very  mficb 
shocked  and  distressed  when  he  first  made 
it  known  to  her.  There  Is  some  testimony 
in  relation  to  interference  on  the  part  of  tbe 
mother  of  the  wife,  and  possibly  this  family 
would  have  got  along  better  had  there  been 
no  relations  with  ber  whatever;  but  the  wife, 
of  course,  had  a  right  to  enjoy  the  society 
of  her  motiier,  and  we  are  not  able  to  say 
tbat  any  undue  influence  was  brought  to  bear 
upon  ber  by  her  mother  which  affected  her 
relations  with  ber  husband.  The  appelant 
undertook  to  Introduce  testimony  showing 
that  the  respondent  had  denied  appellant  the 
customary  marital  rights.  This  was  object- 
ed to.  and  tfle  testimony  was  orermled  by 
the  court  on  the  ground  that  no  such  alle- 
gations had  been  made  in  the  complaint  We 
think  the  rule  is  well  establislMd  tbat  acts 
which  are  sought  to  he  proven  for  tbe  pur- 
pose of  showing  cruelty  must  be  specifically 
alleged,  and  that  under  the  allegations  of  the 
cross  complaint  In  this  case  no  notice  was 
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gWen  to  the  respondent  that  she  would  ha^e 
to  meet  Buch  accusatious.  The  appellant  then 
offered  to  amend  the  complaint  In  that  re- 
spect, but  the  court  refused  such  amend- 
ment on  the  ground  that  the  trial  had  pro- 
ceeded so  far  that  he  thought  It  would  not 
be  Justice  to  allow  the  amendment  at  that 
time.  The  action  of  the  court  In  this  respect 
Is  not  alleged  as  error,  and  we  will  there- 
fore not  discuss  IL  But,  even  If  such  testi- 
mony were  properly  admissible,  the  authori- 
ties are  divided  on  the  proposition  of  whether 
the  refusal  of  marital  rights  by  either  spouse 
la  ground  for  divorce.  Under  some  clrcum- 
stancee  It  has  been  so  held  In  some  Jurisdic- 
tions, but  never,  we  think,  under  clrcumBtan- 
ces  such  as  are  shown  by  the  record  In  this 
case,  where  the  wife  was  shown  to  have  been 
suffering  with  female  diseases. 
.  We  have  examined  with  care  all  the  errors 
assigned,  but,  without  especially  discussing 
them,  we  are  satisfied  from  the  whole  record 
that  no  error  was  committed  by  the  court, 
and  that  substantial  Justice  was  done  in  the 
premises. 

The  Judgment  will  therefore  be  affirmed. 

HEAVIS,  C.  X,  and  WHITE,  PULLER- 
TON,  MOUNT,  ANDERS,  and  HADLET,  JJ.. 
concur. 


(27  Waib.  nS) 

STATE  T.  HAWKINS. 

(Sopreme  Court  of  Waahingtoa.    Feb.  18^ 

1902.) 

PnOSEfcUTINO  ATTORN  BY— LIEUTENANT  OOV- 
ERNOR— CROSS-EXAMINATION— RE- 
MARKS OP  COUNSEL. 

l.lii  a  prosecution  for  murder  an  objection 
that  the  lieutenant  govemca-  was  incompetent 
to  prosecute  the  case,  based  oo  the  ground  that 
he  would  thereby  be  prejudiced  if  called  on  to 
act  on  defendant's  application  for  pardon  or 
commutation  of  his  sentence,  was  untenable, 
where  it  appeared  thnt  before  the  lieutenant 
governor's  election,  and  on  a  prior  trial,  he  had 
been  assodated  with  the  prosecuting  attorney, 
and  therefore  was  already  acquainted  with  the 
facts. 

2.  Where  a  wituess  for  the  state  testified  ou 
direct  examination  that  defendant  was  sober 
prior  to  the  homicide,  but  had  not  been  asked 
as  to  his  condition  afterwards,  a  question  on 
cross-examination  as  to  defendant's  condition 
afterwards  was  objectionable,  aa  not  proper 
cross-exam  iuatiou. 

3.  Comments  by  the  prosecuting  attorney  in 
a  prosecution  for  murder  on  the  fact  that  de- 
fendant failed  to  put  witaesKes  on  the  stand 
to  prove  his  good  character  could  not  work  a 
reversal  of  the  conviction,  where  the  court 
promptly  instructed  the  jury  to  disregard  them, 
BtatlDR  that  defendant's  character  was  presum- 
ed to  be  good. 

Appeal  from  superior  couh;  Whatcom 
county;  Jeremiah  Neterer.  Judge. 

Alfred  Hawkins  (Informed  against  as  Al- 
fred Hamilton)  was  convicted  of  crime,  and 
appeals.  Affirmed. 

John  B.  Wright  and  R.  H.  Lindsay,  for 
appellant  M.  P.  Hnrd,  Henry  McBrlde,  and 
A.  E.  Meade,  for  the  State. 


DUNBAR,  J.  Appellant  was  convicted  of 
murder  In  the  firat  degree,  -and  judgment  and 
sentence  of  execution  were  pronounced. 
From  such  Judgment  appeal  Is  taken  to  this 
court  The  first  assignment  of  error  Is  that 
the  court  erred  in  permitting  Hon.  Hairy 
McBrlde,  the  lieutenant  governor  of  this 
state,  to  appear  and  prosecute  said  d^end- 
ant.  This  assignment  Is  based  upon  the  fact 
that  the  law  creates  the  governor  ,of  this 
state  a  court  of  mercy,  iu  which  Is  vested 
the  pardoning  power  and  the  right  to  com- 
mute the  death  sentence;  that  under  the 
law  the  party  appealing  for  pardon  or  com- 
mutation has  a  right  to  appeal  to  an  im- 
partial tribunal;  and  that  a  prosecuting  of- 
ficer cannot  be  such  an  Impartial  tribunsL 
But  without  passing  upon  the  question  of 
whether  or  not  in  ordinary  circumstances 
the  law  places  any  Inhibition  upon  the  right 
of  the  Ilentenant  governor  to  appear  In  the 
prosecution  of  a  person  accused  of  an  of- 
f«ise  against  the  laws  of  the  state.  In  this 
Instance  It  appears  from  the  record  that 
H«iry  McBrlde,  to  whom  the  objection  Is 
directed,  and  who  assisted  in  proeectitlng 
the  appellant  had  been  associated  with  the 
prosecuting  attorney  of  Skagit  county  In  the 
prosecution  of  this  cause  and  this  appellant 
prior  to  the  time  that  be  was  elected  lieu- 
tenant governor  of  the  state,  this  havlng- 
been  the  second  trial  for  this  offense  to 
which  the  appellant  was  subjected,  and  the 
Judgment  following  the  first  trial  having 
been  reversed  by  order  of  this  court  on  ap- 
peal. So  that,  if  an  acquaintance  with  the 
facts  of  the  case  arising  from  proeecodon  of 
It  would  tend  to  Infiuence  a  lieutenant  gov- 
ernor who  under  the  law  was  liable  to  be- 
come an  acting  governor,  tliat  Informatlmi 
had  already  been  furnished  In  this  case. 
Practically,  therefore,  there  Is  no  merit  ht 
the  asslgnmeot 

The  second  CMitentlon  Is  that  the  court 
erred  In  sustaining  the  objection  of  the 
prosecution  to  the  following  question,  "In 
what  condition  did  you  find  Hamilton  in  the 
Jail  when  you  went  in  after  him?"  Witness 
had  testified  to  the  condition  of  Hamilton, 
the  defendant  as  to  being  sober  prior  to  tbe 
shooting,  but  had  not  testified  or  been  called' 
upon  to  testify  Id  relation  to  his  conditUm 
after  he  had  gone  to  the  Jail,  and  the  ques- 
tion was  In  no  sense  proper  cross-examina- 
tion. It  may  have  been  competent  for  the 
defendant  to  prove  his  condition  after  he 
had  been  confined  In  the  jail,  but  If  so  It 
could  be  proven  only  by  direct  testimony,  or- 
on  cross-examination  where  the  witness  bad 
testified  to  his  condition  at  that  tine  and 
place. 

The  next  contention  Is  that  It  was  error- 
for  the  prosecuting  attorney  in  his  opening 
argument  to  comment  to  the  Jury  wi  the 
fact  that  the  defendant  failed  to  pat  wit- 
nesses on  the  stand  to  prove  his  good  char- 
acter, and  that  that  error  was  not  cored  by 
an  instruction  from  the  Judge  to  the  Jtuy  to- 
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dtere^rd  BQCb  comments.  Immediately  up- 
on the  making  of  the  remarks  objected  to, 
the  court  Instructed  the  jury  not  to  con- 
sider any  remark  made  by  counsel  reflect- 
ing upon  the  character  of  the  accused,  (or 
the  reason  that  the  defendant's  character 
was  presumed  to  be  good.  We  do  not  think 
under  the  circumstances  that  the  remarks 
of  the  counsel  should  work  a  reversal  of 
the  judgment  In  this  cause,  for  the  prompt 
instruction  of  the  court  that  they  should  not 
consid^  these  remarks,  and  that  the  defend- 
ant's character  was  presumed  to  be  good, 
we  think  folly  cured  the  error  committed  by 
the  prosecuting  attorney.  If  every  indis- 
creet remark  that  Is  made  by  an  attorney 
in  the  prosecutitm  of  a  criminal  action  or 
every  mistaken  idea  of  the  law  wliich  may 
find  expression  through  him  would  necessi- 
tate the  discharge  of  the  jury  and  the  re- 
trial of  the  action,  the  prosecution  of  crim- 
inal trials  would  be  so  hampered  and  im- 
peded that  they  would  become  comparative- 
ly impractlcftMe;  and,  considering  the  Im- 
portance which  attaches  to  every  remark  of 
the  court  In  the  minds  of  jurors,  it  appears 
certain  to  us  that  the  instruction  of  the 
court  deprived  the  remarks  of  counsel  of 
any  prejudicial  Influence  on  the  Intra^sts  of 
the  dtfendant 

These  bting  all  the  errors  assigned,  the 
Jodgmmt  is  affirmed. 

BBAVIS.  C,  J.,  and  WHITE.  MOUNT, 
FCnXERTON,  ANDERS,  and  HADLEY,  JJ., 
cmcnr. 


(24  Utah,  SlT) 

STATE  T.  McKENNA.  ' 
(SniMreme  Court  of  Utah.    Feb.  20,  1902.)  , 

RAiXAOADB— INJURT  TO  AFPUANCBB-INFOR- 
MATION-B0FPICIENCT— APPEAL  BT  8TATB. 

1.  Bev.  St  1808,  S  4423,  makes  it  an  offense 
for  any  one  to  remove,  displace,  injure,  or  de- 
stroy any  part  of  a  railroad,  whether  for  cars 
propelled  by  steam  or  other  motive  power,  or 
any  track,  structure,  or  fixture,  or  any  part 
thereof,  attached  to  or  connected  with  any  rail- 
road. Section  4732  declares  that  an  informa- 
tion mnst  be  certam  as  regards  the  offense 
cbarfred.  An  iufonnation  on  a  prosecution  nu* 
der  section  4423  alleged  that  defendant  dis- 
placed a  part  of  a  railroad,  to  wit.  the  air  hose 
and  two  angle  cocks  on  a  train  of  cars.  Held, 
that  the  information  was  insufllcient  in  failing 
to  allege  that  the  cars  were  connected  with  the 
railroad  and  propelled  by  steam  or  other  motive 
power. 

2.  Const,  art  8,  0,  providing  that  from  all 
final  judgments  of  the  district  court  there  shall 
be  a  right  of  appeal  to  the  nupreiiie  court,  au- 
thorizes an  appeal  by  the  state  on  the  disiharge 
of  one  accused  of  a  violation  of  Rev.  St.  1898, 

5 4423,  makii^  it  an  offense  for  any  one  to  in- 
ure or  destroy  any  part  of  a  railroad.^ 

Appeal  from  district  court,  Utah  county; 
T.  Marloneoux,  Judge. 

P.  J.  McKenna  was  discharged  from  a 
prosecution  against  blm  for  displacing  a 

>  atat*  T.  Bootb.  n  Psc.  663,  u  Utab,  88. 


part  of  a  railroad,  and  the  state  appeals. 
AlBrmed. 

M.  A.  Breeden.  Atty.  Oen.,  and  W.  R. 
White,  Dep.  Atty.  Gen.,  for  the  State.  Ja- 
cob Brans,  for  respondent 

MINER,  C.  J.  An  hiformation  was  filed 
against  the  defmdant  substantially  in  the 
following  language:  "The  said  F.  J.  Mc- 
Kenna, on  the  19th  day  of  August,  A.  D. 
lOOl,  at  the  county  of  Utah,  state  of  Utah, 
unlawfully,  mallcionsly,  and  feloniously  did 
displace  a  part  of  a  railroad,  to  wit  the  air 
hose  and  two  angle  cocks  on  a  train  of  cars, 
the  property  of  the  Rio  Orande  Western 
Railway  Company,  a  corporation,  by  then 
and  th&ce  unlawfully,  maliciously,  and  felo- 
niously closing  said  angle  cocks,. and  parting 
said  air  hose,  thereby  cutting  off  the  air  line 
on  said  train  of  cars."  To  this  information 
a  demurrer  was  interposed  on  the  ground 
that  It  did  not  state  facts  sufficient  to  constl- 
tnte  a  public  offense.  Upon  the  trial  the  de- 
fendant objected  to  any  evidence  being  giv- 
en in  the  case  on  the  pert  of  the  state,  on 
the  ground  that  the  Information  did  not 
state  any,  pnbllc  offense  whatever.  This  mo- 
tion was  sustained,  and  the  defendant  was 
discharged  and  his  bail  released.  From  this 
order  and  judgment  the  state  appeals. 

The  statute  (sectlcHi  4423,  Rev.  St.  1803) 
mider  which  the  Informatitm  in  this  case 
was  drawn,  so  far  as  material  here,  reads' 
as  follows:  "Every  person  who  maliciously,' 
either:  1.  Removes,  displaces,  injures,  or 
destroys  any  part  of  any  railroad,  whether' 
for  cars  propelled  by  steam  or  any  other  mo- 
tive power,  or  any  track  of  any  railroad,  or 
any  branch,  or  branchway.  switch,  turn- 
out bridge,  viaduct,  culvert  embankment 
station  house,  or  other  structure  or  fixture, 
or  any  part  .thereof  attached  to  or  connected 
with  any  railroad;"  etc.,  shall  be  punished, 
etc.  It  does  not  suflSclently  appear  that  the 
train  of  cars  in  question  was  attached  to 
or  connected  with  any  railway.  A  train  of 
cars  would  not  become  a  part  of  a  railroad 
under  this  act  upon  which  to  predicate  a 
criminal  prosecution,  unless  shown  to  be  at- 
tached to  or  connected  with  a  railroad,  and 
propelled  by  steam  or  other  motive  power. 
The  mere  charge  that  the  defendant  injured 
a  train  of  cars  does  not  amount  to  a  charge 
that  he  did  so  to  cars  propelled  by  steam  or 
other  motive  power,  as  specified  under  the 
statute.  The  statute  makes  it  an  offense  to 
maliciously  Injure  the  particular  kind  of 
cars  named  therein.  It  was  therefore  nec- 
essary that  the  particular  kind  of  cars 
named  should  be  specified  in  the  informa- 
tion, under  the  substantial  language  of  the 
statute.  Such  an  allegation  Is  an  essential 
element  of  the  crime,  and  the  defendant 
had  a  rlgiit  to  know  the  nature  and  cause 
of  the  accusation  against  him,  so  that  he 
could  prepare  for  his  defense.  Hughes,  Cr. 
Law  &  Proc.  SS  2704,  270&   So  tar  as  ap- 
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peflrs,  the  care  referred  to  may  hare  been 
"dead"  or  disabled  cars  on  a  aide  track,  or 
out  ol  oae.  As  a  general  rule  In  Indlctmoita 
and  knfonnatlons  for  offenses  created  by 
statute  It  Is  sufflcl^t  to  describe  the  offense 
in  the  words  of  the  statute.  When  the 
-words  of  the  statute  are  descrlptlTe  of  the 
offense,  it  Is  always  safer  to  do  so,  as  It  Is 
necessary  to  bring  the  Avoidant  within  the 
material  wwds  of  the  act  So.  when  the 
snbject-matter  Is  defined  by  statute,  the  de- 
HcriptlTe  wOTds  contained  In  the  act  should 
be  used  In  the  tofcmnatton.  In  such  cases 
It  Is  necessary  that  the  infiwmatlon  tot  a 
statntoiy  offense  should  Identify  and  dis- 
tinguish It  fr<Mn  every  other*  and  set  forth 
specifically  ttn  statutory  components,  ^th^ 
In  the  words  of  the  statute. w  in  language 
substantially,  equivalent.  Section  47S2,  Ber. 
St.  1898;  Hall  t.  People,  48  Mlcb.  417,  5  N. 
yv.  449;  Tiff.  Or.  Law,  p.  463.  It  vas  held 
in  People  t.  Uarion,  28  Hlidi.  257.  that.  "As 
eT^  man  Is  presumed  to  be  inaocoit  until 
proved  to  be  guilty,  be  must  be  prraumed 
also  to  be  Ignwant  of  what  Is  intmded  to  be 
proved  against  him,  exeeg[>t  as  he  is  Informed 
by  the  Indictment  w  Information."  It  yraa 
no  ntCeoBe,  under  the  statute^  to  Injure  a 
car  unless  It  was  attached  to  a  railraad  and 
was  propdled  by  steam  or  other  motive  pow- 
er. The  informatlOtt  herdn  Aould  have  ctti* 
tilned,  Bu1»tantlaUy.  the  desOTiptive  words 
used  tak  the  statute. .  Koster  v.  Peo^e,  9 
Mich.  481j  PeoEde  v.  McLean.  68  Mich.  480. 
Se  JiL  Wi  281... 

•  It  iB-  ^Iso  .extended  ,1^  req^ondent  that 
the  state  ftas  no  right  to  appeal.  Section  9. 
art' 8,- Const,  provides  that,  "From  all  final 
Judetments  of  the  district  comts,  tiiere  sIwH 
be  a  rlfl^t  of,  aK>eal  to  the  supreme  court" 
1%1B  includes  the  right  of  the  state  to  appeal 
from  such  judgments,  under  sucb  regulations 
ttS'  may  be  provided  by  law.  Sta,te  v.  Booth. 
21  ntiafa,  88,  S9  Pac.  553. 

.Tb»  Judgment  <tf  the  district  court  is  af- 
firmed. 

BA8KIN  and  BABTGH,  JJ^  concur. 


DEMPSTER  MILL  MFG.  CO.  v.  BUNDT. 
^n^me  Court  of  Kansaa,  Divlsioft  No.  2, 
Feb.  8,  1902.) 

CONTRACTS— HUSBAND  AND  WIFE-PUBUC 
POLICY, 

A  contract  between  husband  end  wife,  en- 
gaged in  farmluK,  that  tbe  husband  sbat)  -work 
for  the  wife  ana  act  as  ber  agent  in  what  he 
does,  aud  in  payment  for  such  personal  services 
the  wife  agrees  to  work  for  the  husband,  and 
tt  ts  further  agreed  the  product  of  such  joint 
labor  shall  be  the-  property  of  the  wife,  is 
without  considemtion.  contrary  to  pablic  pol- 
icy, and  void.  And  such  contract  will  not  sus- 
tain a  claim  of  ownership  in  4be  wife  of  a  crop 
sown,  srown,  and  harreMed  by  the  husband,  aa 
against  his  creditors. 

'  (Sylliibua  by  the  Court) 

.  Error  from  district,  courts  Decatur  county; 
A.  C*  T.  Ctelger.  Jnd^e. 


BEPOKTBR.  ^u. 

Actkm  Laura  3.  Bundy  against  the 
I^ffinpster  Mill  Manufacturing  Company. 
Judgment  for  plaintiff,  and  d^mdant  brings 
error.  Reversed. 

Argued  b^ore  DOSTER.  a  3^  and  SUHH 
and  POLLOCK,  JJ. 

TuUy  Scott  for  i^lntlff  hi  error.  0.  0. 
Osborne  and  W.  S.  langmwSe,  tor  defendant 
in  etrw. 

POLLOO^  J.  Replevin,  Iwou^t  to  re* 
cover  a  crop  consisting  of  wheat  oat^  and 
rye.  In  the  stadc.  taken  by  the  ahwlff  ht  ex- 
ecution of  a  Juj^^ent  in  favor  of  k^abitlfl 
in  errtHT  against  E.  N.  Bundy,  tauaband  of 
defendant  In  error,  plaintiff  b^w.  PUdntUE 
had.  verdict  and  Jndgmait  Defendant 
Iwlngs  error. 

.  There  is  no  question  of  exanptton  InvolT- 
ed  In  this  action.  .  The  ground  of  recovery  ii 
ownwshlp.  The  principal  contrition  of  ci- 
ror  rdied  upon  is  the  insuffideaicy  ot  the 
evidence  to  sui^iort  the  judgment  roideted. 
It  appears  from  the  record  a  p<Miion  of  Ow 
crop  in  controversy-  was  grown  npon  raited 
land;  the  r^alndor,  upon  land  of  the  hna- 
bfuid.  The  land  was  rented,  and  ttie  crop 
sown,  harvested,  and  stocked,  by  the  bu- 
band.  Tho  claim  made  Is  that  tbe  persMul 
property  on  the  farm,  used  by  the  hoiband 
In  producing  tbe  crop,  Is  the  sjQiarate  pn^ 
erty  of  tlie  wife;  that  the  hnsbAnd  was  em- 
ployed the  wife  to  wOTk  t<a  her,  and  In 
payment  she  performed  services  for  Um; 
that  In  all  the  husband  did.  he  acted  as  tbe 
agent  of  the  wife.  Sufficient  of  the  evidence 
to  show  the  foundation  of  the  claim  made 
by  plainUff  Is  as  follows:  Plaintiff  tesUfled: 
"Q.  Where  did  you  g^  the  seed  sown  la 
1886T  A. 'It  was  raised  from  my  '97  cnqi. 
Q.  Where  was  your  "97  crop  raised?  A  Chi 
the  place  where  we  live.  Q.  How  much  of 
a  crop  was  raised  from  the  place  where  job 
live?  A.  I  brieve,  S6  bushels  of  wheat  Q. 
And  thai  the  seed  you  sowed  in  1886,  yon 
say,  was  raised  on  that  place  wboe  ;oa 
live?  A.  No,  sir;  not  In  1898.  Q.  I  say  tbe 
seed  sowed  In  1898,— It  was  raised  m  1897 
on  that  place?  A.  Tee;  I  had  it  put  ther& 
Q.  Ton  had  It  put  there?  A.  Tea,  sir.  Q. 
Who  did  you  have  put  It  there?  A  Mr. 
Bundy  for  me.  Q.  Going  back  to  the  crop 
you  raised  this  year,  what  did  you  have  to 
do  with  the  planting  or  sowing  of  It?  A  I 
myself  Individually  had  nothing.  I  hired 
him  to  do  It  for  me.  Q.  How  mudi  did  job 
pay  him  to  put  la  that  crop  that  year?  A 
I  worked  back  for  him.  Q.  You  exchanged 
works?  A.  Yes;  I  carried  the  mall  for  hln 
in  exchange.  Q.  Yon  carried  the  mall,  and 
he  put  in  your  crop  mi  your  land  or  his  land? 
A.  I  suppose  it  was  his  land  or  our  land,  as 
the  case  might  be.  Q.  Did  you  make  a  con- 
tract with  him  to  carry  the-  moil,  and  he  ta 
do  the  farmbig?  A.  Yes,  sir.  Q.  Tbat  was 
the  contract  you  bad.  was  it?  He  was  to  do 
the  farming,  and  you  were  to  carry  the  mall? 
.  A.  WhnL'he  was  woritlng  out  Q.  Tbat  wu 
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the  agreement  between  70a  and  Bundy? 
You  "were  simply  to  swap  works?  He  was 
to  do  the  farmine,  and  you  to  carry  the 
mall?  Is  tbat  right?  That  la  what  you 
said.  A.  When  he  was  farming  for  me,  I 
was  carrying  mall  for  him.  Q.  That  Is  the 
agreement  and  understanding  you  had,  was 
It?  A.  Well,  we  worked  for  each  other.  Q. 
Of  course  you  did.  and  tbat  is  the  agreement 
you  had,— you  would  work  fOT  each  oQiex, 
Now  I  want  to  understand.  Tou  employed 
Mr.  Bundy  to  do  this  farming  in  1808?  Is 
tbat  Tight?  A.  Yes.  Q.  Tou  hired  him,  and 
yon  say  tbat  in  consideration  of  that  you 
carried  the  mall  for  him?  A.  I  done  his 
taoiuework.  too,  and  took  care  of  bis  chil- 
dren. Q.  That  was  a  part  of  the  contract^ 
— you  was  to  do  his  housework  while  be  put 
in  the  croin— was  it?  A.  I  should  do  what  I 
could  m  his  worlL  Q.  Tbat  was  a  part  of 
the  agreement,— you  shoVild  do  the  house- 
work.—was  It?  A.  Yes,  sir."  The  husband 
testified  as  follows:  "Q.  Who  raised  this 
wheat?  A.  Mrs.  Bundy  raised  It  Q.  Who 
Bowed  it,  personally?  A.  I  did.  Q.  Who 
plowed  the  ground?  A.  It  was  not  plowed. 
Q.  Who  harvested  It?  A.  I  harvested  it  Q. 
Who  did  you  teat  the  land  of?  A.  My  wife 
rented  It  of  Mr.  Spring.  Q.  Did  Mrs.  Bundy' 
rent  it,  or  you  personally?  A.  1  rented  it 
aa  her  agent  Q.  Did  you  have  a  written 
lease?  A.  No,  sir.  Q.  Did  you  tell  Mr. 
Spring  you  rented  it  as  her  agent?  A.  Ho, 
sir.  Q.  Did  you  motion  your  wife's  name 
to  him  when  yon  rented  the  land?  A.  Xo. 
sir.  Q.  Then  you  personally  rented  the  land, 
didn't  you?  A.  I  cannot  say  as  I  did.  Q. 
Yon  personally  put  in  the  crop,  didn't  yon? 
A.  I  put  It  In  for  my  wife.  Q.  You  person- 
ally put  it  In,  didn't  you, — individually  plant- 
ed that  crop,  didn't  you?  A.  Yes;  I  put  It 
in;  yes.  Q.  And  you  harvested  It.  didn't 
you?  A.  Yea,  sir.  Q.  Who  did  the  farming 
on  your  own  place?  A.  I  did  Jt  Q.  Were 
you  acting  as  your  wlfei's  agent?  A.  Yes." 
Does  this  testimony  support  the  judgment 
ratdered?  Is  an  agreement  between  husband 
and  wife  tbat  the  husband  shall  work  for  the 
wife,  and  In  paymmt  for  such  services  the 
wife  shall  work  for  the  husband,  each  en- 
gaged In  the  usual  and  ordinary  affairs  of 
life,  and  tbat  the  product  of  such  joint  ef> 
fort  shall  be  the  sole  property  of  the  wife, 
founded  upon  a  sufficient  consideration,  and 
valid  in  law?  If  so,  the  judgment  rendered 
In  this  case  must  be  upheld.  If  not  re- 
versal must  follow.  Notwithstanding  the 
liberal  statutory  enactments  In  this  state  In 
modification  of  the  harsh  rules  of  the  com- 
mon law,  authorizing  and  upfat^lng  the 
right  of  the  wife  to  have,  dispose  of,  and 
enjoy  to  the  fullest  extent  her  separate  prop- 
erty, without  the  consent  or  interfer^ce  of 
ber  husband,  and  notwithstanding  the  large 
and  salutary  measures  of  freedom  granted  a 
wife  In  the  transaction  of  business  connected 
with  ber  separate  estate,  and  In  the  making 
Of  contracts  with  all>— evoi  her  husband,— 
67P.-Qa 


there  are  certain  contracts  between  husband 
and  wife,  which,  on  grounds  of  public  policy, 
are,  and  of  right  must  continue,  in  this  and 
ail  other  Jurisdictions,  tq  be  Interdicted  by 
law.  Wltbln  this  class  of  contracts  falls  the 
one  upon  which  plaintiff  bases  hst  claim  of 
ownership  of  the  property  In  controversy  In 
this  action.  It  Is  void  for  want  of  consider- 
ation, and  Is  contrary  to  public  policy.  Hie 
authorities  upon  this  proposition  are  a  unit 
and  conclusive.  The  author  of  15  Am.  & 
Eng.  Enc.  X^w  (2d  Ed.)  &4,  says:  "And  not- 
witbstanding  the  statutes  of  the  various 
states  enabling  husband  and  wife  to  con- 
tract with  each  other,  some  specific  contracts 
have  been  declared  to  be  Invalid,  either  as 
being  without  consideration  or  as  being 
agafnst  public  policy."  In  the  case  of  IVust 
Co.  V.  Chapln,  106  Mich.  3S4,  64  N.  W.  334. 
ns  Am.  St  Rep.  490,  it  is  held:  "An  agree- 
ment by  a  husband  to  pay  his  wife  a  'des- 
ignated sum  for  her  services  as  houseke^;)^ 
Is  contrary  to  public  policy  and  void."  In 
Miller  V.  MlUer,  78  Iowa,  ITI,  35  N.  W.  464. 
42  X  W.  641,  16  Am.  St  Rep..431,  It  Is  held: 
"A  contract  between  husband  and  wife,  by 
which  the  wife  agrees  to  faithfully  observe 
and  perform  the  duties  Imposed  upon  ber  by 
her  marital  relations,  and  by  ^Icta  the  bus* 
band  agrees  to  provide  the  necessary  ex- 
penses of  the  family,  and  to  pay  the  wife, 
for  her  Individual  use,  a  certain  sum  an- 
nually. In  monthly  payments,  so  long  as  she 
faithfully  ke^  the  terms  and  conditions  of 
the  contract  to  against  public  policy,  and 
void."  In  Corcoran  v.  Corcoran,  119  Ind. 
138,  21  N.  E.  468,  4  L.  R.  A.  782,  12  Am.  St 
R^.  390,  It  Is  held: .  "A  contract  by  which  a 
wife.  In  consideration  of  a  conveyance  to  her 
of  real  estate  by  her  husband,  agrees  to  8iq>- 
port  him  during  his  natural  life,  Is  void,  and 
the  husband  cannot  maintain  an  action  to 
recover  damages  for  the  breach  thereof." 
In  Re  Canister,  1G3  N.  Y.  294,  47  N.  B.  269. 
60  Am.  8t  Rep.  620,  It  Is  held:  "Though  a 
woman  is  serving  a  man  In  the  capacity  of 
cleA,  upon  an  agreement  to  pay  her  an  an- 
nual compensation  of  fire  hundred  dollard. 
such  employment  to  continue  as  long  as  he 
practices  law,  and  such  payment  not  to  be 
made  until  he  retires  from  buslneos,  he,  up- 
on their  subsequent  marriage,  becomes  en- 
titled to  her  services  without  payment  She 
need  not  continue  serving  him  as  a  clerk, 
but  If  she  does,  she  cannot  enforce  a  prom- 
ise to  pay  therefor,  however  solemnly  made. 
The  legislation  of  the  state  of  New  York  up- 
on the  subject  of  the  rights  of  married  wo- 
men has  only  resulted  In  abrogating  their 
common-law  status  to  the  extent  set  forth 
In  the  various  statutes.  They  have  not,  by 
express  provision  niM*  by  impllcatioo,  de- 
prived him  of  his  common-law  right  to  avail 
himself  of  a  profit  or  benefit  from  ber  serv- 
ices." In  a  note  to  Trust  Co.  v.  Chapln,  su- 
pra, found  In  68  Am.  St  Rep.  490  (s.  c.  64 
N.  W.  334).  it  is  said:  "If  the  services  per- 
ffMined  by  the  wife,  for  wUcb  b«r  husl>and 
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agreed  to  pay  ber,  were  In  the  nature  of 
ordtnary  marital  or  household  dutl^,  of 
course,  bis  agreement  to  pay  for  them  was 
not  binding  upon  him,  because  without  con- 
sideration, and  his  compliance  with  it  must 
be  deemed  a  mere  gift  to  his  wife,  not  sus- 
tainable as  against  his  creditors,  except  as 
under  the  same  conditions  as  would  i^ermlt 
the  sustaining  of  any  other  Toluntary  trans- 
fer by  him;  and  therefore  his  creditors  have 
the  right  to  any  property  received  by  her 
from  him  In  carrying  out  his  agreement  that 
they  have  to  any  other  property  glveif  by 
him  to  her."  Swltzer  v.  Kee,  146  lU.  577, 
36  N.  B.  160;  Gable  v.  Dgar  Co.,  140  Ind. 
563,  38  N.  B.  474;  Trust  Co.  v.  Chapln,  106 
Mich.  384.  04  N.  W.  334,  68  Am.  St  Rep. 
490;  Apple  T.  Ganong,  47  Miss.  169;  Reyn- 
olds V.  Robinson,  64  N.  Y.  589;  Bucher  t. 
Ream.  68  Pa.  421;  Gampbdl  v.  Bowles'  Ex'rs, 
80  Grat  652;  EUlott  T.  Bently,  17  Wis.  591, 

It  follows,  the  claim  of  plaintiff  to  the 
property  In  controversy,  being  founded  upon 
a  contract  prohibited  by  public  policy,  and 
lacking  the  essential  element  of  considera- 
tion, Is  void  as  to  the  creditors  of  her  hue- 
band;  and,  unless  ottaer  valuable  considera- 
tions may  be  shown  In  support  of  sucta  con- 
tract and  her  right  to  the  property,  no  re- 
covery can  be  had. 

Judgment  reversed,  and  case  remanded  fot 
new  trial  in  accordance  with  this  opinion. 
All  the  Justices  concurring. 


(84  Ku.  346) 

THIRD  NAT.  BANK  OF  SPRINGFIELD 
MASS..  V.  BOND. 

(Supreme  Court  of  Kansas,  Dividon  No.  1. 
Feb.  6. 1902.) 

CHATTEL  UORTGAQE— DEPOSIT  WITH  REGIS- 
TER OF  DEEDS. 

Where  a  mor^agor  of  personal  property  is 
a  resident  of  tliis  state,  the  mortgagee  has  the 
alternative  of  depoBttioR  his  mortgage  either 
iu  the  office  of  the  register  of  deeds  in  the 
county  where  the  mortgaged  property  shall  be 
situated  or  in  the  couuty  of  whica  the  mortga* 
gor  shall  at  the  time  be  a  resident. 

BUis,  3^  dissenting. 

(Syllabus  by  the  Court) 

Bmn-  from  district  court,  C9ond  county; 
F.  W.  Sturges,  Judge. 

Action  by  the  Thb^  National  Bank  of 
Springfield.  Mass.,  against  T.  C.  Bond.  Judg- 
ment for  defendant  and  plaintiff  brings  er- 
ror. Reversed. 

Argued  before  JOHNSTON,  GUNNINO- 
HAM.  GREENE,  and  ELLIS.  JJ. 

Caldwell  &  Wllmoth.  for  plaintiff  In  error. 
Theodore  X^aing  and  John  Kennish,  for  de- 
fNulant  in  error. 

ORBBNE,  J.  The  plaintiff  in  error  brought 
replevin  In  the  district  court  of  Cloud  county 
for  the  possession  of  60  head  of  native  Mis- 
souri yearling  steers,  or  their  value,  flT  per 


head,  and  29  head  of  Kansas  yearling  steen. 
or  their  value,  ?15  per  head.  JudgmMit  wai 
rendered  for  the  defendant  In  error.  The 
plaintiff  here  alleges  two  causes  of  error: 
(1)  That  the  verdict  and  Judgment  of  the 
court  below  is  not  sustained  by  any  evi- 
dence; and  (2)  that  the  court  erred  In  glv^ 
ing  its  fifth  instruction. 

It  appears  from  the  evidence  that  on  Au- 
gust S,  1808,  J.  E.  Eversole,  who  at  the 
time  resided  In  Elk  county,  Kan.,  executed 
to  the  Walker-Kuesell  Oommiselon  Compa- 
ny, of  Kansas  City,  Mo.,  his  note  for  ?4,923.- 
56,  and  secured  it  by  a  chattel  mortgage  on 
74  head  of  native  2  year  old  steers,  100  head 
(rf  native  yearlhig  steers,  45  head  of  native 
yearling  heifers,  and  41  head  of  south  Uto- 
sourl  y^rllng  steers,— 260  head  in  all.  This 
note  was  transferred  to  plahitiff  in  error. 
The  cattle  were  described  In  the  mortgage  as 
l>elng  branded  on  the  left  bip  vrith  the  let- 
ter ."T,"  and  kept  In  the  "Means  pasture," 
In  Wilstm  county,  Kan.  The  mortgage  wai 
filed  In  the  office  of  the  register  of  deeds  of 
Wilson  county,  the  county  In  which  the  cattle 
were  kept,  but  was  not  filed  in  Elk  county, 
where  the  mortgagor  at  the  time  resided. 
On  January  2,  1898,  Eversole  shipped  anfl 

'<^DSigned  143  head  of  cattle  to  Campbell, 
Hunt  &  Adams,  commission  merchants,  at 

I  Kansas  City,  Mo.,  where  they  were  sold  on 
the  market  and  the  proceeds  remitted  to  the 
First  National  Bank  of  Fredonia,  Ean. 
GampbeU,  Hunt  &  Adams  received  these  cat- 
tle on  July  3,  1899.  and  sold  104  head  to 
Larimer  &  Go.  The  defendant  in  error  was 
In  Kansas  City  at  this  time,  and  bought 
from  Larimer  &  Co.  89  head  of  cattie.  and 
shipped  tbem  to  his  home  in  Cloud  coun- 
ty. The  oattie  so  purchased  agree  In  price, 
weight,  and  color  with  the  Eversole  cattie 
sold  by  Campbell,  Hunt  &  Adams  to  Lari- 
mer &  Co..  and  It  Is  claimed  by  the  plaintiff 
in  error  that  these  are  a  part  of  the  cattle 
mortgaged  by  J.  E.  Eversole  to  the  Walker- 
Russell  Commission  Company.  In  the  apetag 
of  1808,  J.  E.  Eversole  traught  of  Steven 
Elliott  of  Bolllvar,  Mo.,  127  bead  of  cattle, 
and  a  short  time  thereafter,  mortgaged  them 
to  Elliott  At  the  time  they  were  niortga- 
ged*they  were  being  kept  In  the  Means  pas- 
ture In  Wilson  county,  Kan.,  and  were  brand- 
ed with'  the  letter  "T"  on  the  left  hip- 
Al)out  the  same  time  J.  W.  Eversole  sold 
to  J.  E.  Eversole  29  head  of  cattie;  but  tlicy 
were  not  branded,  and  there  Is  no  evidence 
that  they  werp  ever  in  the  Means  pasture. 
The  uncontradicted  evidence  Is  that  GO  head 
of  the  cattle  In  controversy  are  the  cattle 
BCM  by  Steven  Elliott  to  J.  E.  Eversole,  and 
are  a  part  of  the  cattle  mc^tgaged  by  J.  G- 
Bversole  to  the  Walker-Russell  Commission 
Company,  of  Kansas  City,  Mo.  As  to  the 
29  head  sold  by  J.  W.  Eversole  to  his  broth- 
er, J.  E.  Eversole,  there  Is  no  evidence  that 
they  were  branded  as  described  Ic  the  mort- 
gage, nor  that  they  were  kept  In  the  Meani 
pasture  at  the  time  the  mtHr^ge  was  giTcn. 
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If  this  mortgage  to  not  wbolly  Told  as  to 
Innocent  pnrcbasers,  tbe  plaintiff  ahoold  bave 
recovered  at  least  for  the  60  head  of  cattle 
It^entlfied  by  Elliott.  It  is,  however,  stroog- 
ly  contended  that  the  mortgage  In  question 
Is  wholly  void  as  to  Innocent  purchasers,  be- 
cause It  was  not  deposited  In  the  office  of 
the  register  of  deeds  of  the  county  where  the 
mortgagor  at  tbe  time  resided.  It  is  claimed 
that  when  the  mortgagor  of  personal  propwty 
18  a  resldoit  of  this  state  tbe  mortgagee  has 
no  altematire,  bat  must  file  the  mortgage  In 
the  county  where  such  mor^agor  at  the 
time  resides.  Section  4244,  Gen.  St  1901, 
provides:  "Every  mortgage  or  conveyance 
intended  to  operate  as  a  mortgage  of  per- 
sonal property,  whlcii  shall  not  he  accompa- 
nied by  an  Immediate  delivery  and  be  fol- 
lowed by  an  actual  and  ciMitlnued  change  of 
possession  of  tbe  things  mortgaged,  shall  be 
absolut^y  void  as  against  the  creditors  of 
the  mortgagor,  and  as  against  subsequent 
purchasers  and  mortgagees  in  good  faith, 
unless  the  mortgage  or  a  true  copy  thereof 
shall  be  f<Hthwlth  deposited  in  the  office  of 
the  register  of  deeds  In  the  county  where 
the  property  shall  then  he  situated,  or  if  the 
mortgagor  be  a  'resident  of  this  state,  then 
of  the  county  of  which  he  shall  at  the  time 
be  a  resident."  The  disjunctive  conjunction 
"or".  Ifl  here  used  In  its  ordinary  and  gen- 
erally accepted  sense;  It  expresses  tbe  al- 
t«mative,  and  gives  to  the  mortgagee  his. 
choice  of  depositing  the  mortgage  either  In  tbe 
county  where  the  mortgaged  property,  shall 
at  tbe  time  be  kept  or  in  the  county  where 
the  mortgagor  shall  at  the  time  reside.  If  be 
be  a  resident  of  the  state.  Tbe  disjimctlve' 
conjunction  "or"  In  Its  ordinary  meaning 
corresponds  to  the  wmrd  either.  17  Am.  & 
Eng.  Enc.  Law  (Ist  Ed.)  218.  Under  a  sta1> 
ate  in  Kentuciiy  (sectlcm  1656,  St  1800) 
which  provides  that  "no  execution  shall  Is- 
sue to  any  other  county  than  that  in  which 
the  Judgment  was  rendered,  or  ttiat  In  which 
the  defendant  resides,  until  execution  has 
Issued  to  one  of  the  counties  named,  and  has 
been  returned  by  the  proper  officer  no  prop- 
erty found,  as  to  all  or  part  thereof,"  and 
further  provides  that  "this  section  Is  not  to 
apply  when  the  plaintiff,  bis  agent  or  attor- 
ney,  shall  make  affidavit,  and  file  the  same 
with  the  clerk,"  stating  that  tbe  defendant 
has  no  property  snbject  to  execution  in  tbe 
county  of  his  residence,  or  that  in  which  the 
Judgnqeut  was  rendered;  bat  on  his  ffiing 
such  affidavit  an  execution  may  issue  to  any 
county  "the  plaintiff  may  direct,"— it  was 
insisted  that  tbe  prescribed  affidavit  to  be 
sufficient  must  show  the  nonexistence  of 
pro]>erty  of  the  defendant  subject  to  execu- 
tion as  to  both  of  the  counties  named  in-  . 
stead  of  one  o^  them  only.  Tbe  court,  how- 
ever, held  that  tbe  diajanctlve  "or"  was  used 
in  the  alternative  sense,  ant'  that  an  affidavit 
which  showed  that  tbe  defendant  bad  no 
property  in  one  of  tbe  counties  mentioned 
wmld  JoBtl^r  the  issuance  of  an  executioi 


to  any  other  county.  Vance's'  Adm*x  v. 
Gray,  72  Ky.  656.  658.  A  statute  like  the 
one  under  consideration  was  construed  by 
the  supreme  court  of  Texas  in  Oxsbeer  v. 
Watt,  44  S.  W.  67,  68.  This  statute  (section 
3328,  Rev.  St  1805),  after  provIdUig  for  the 
giving  of  chattel  mortgages,  reads:  "Such 
instriunent  sliall  be  absolutely  void  as  against 
the  creditors  of  the  mortgagor  or  iMCSon  mak- 
ing .  tbe  same,  and  as  against  subsequent 
purchasers  and  mortgagees  or  hen  holders  in 
good  faith,  unless  such  Instrument  or  a  true 
copy  thereof  shall  be  forthwith  deposited 
with  and  filed  in  the  office  of  the  county  clerk 
of  the  county  where  the  property  shall  then' 
he  situated,  or  if  ttie  mortgagor  or  person 
making  tbe  same  be  a  resident  of  this  state,' 
then  of  the  county  of  which  be  shall  at  the 
time  be  a  resident"  Tbe  court  said:  "The 
disjunctive  conjunction  'or,'  as  here  used.  Is 
purely  and  strictly  alternative  In  its  effect, 
and  expresses  that  a  choice  may  be  made  of 
one  of  the  two  places  In  which  the  registra- 
tion of  a  mortgage  may  be  had.  •  •  • 
There  is  nothing  In  the  context  nor  in  the 
subject  of  legislation  in  this  statute,  to  give 
the  word  a  different  meaning  tlian  that  Itf 
which  it  Is  ordinarily  used.  There  Is  noth- 
ing in  the  last  clause  of  the  sentence  under 
discussion  which  limits  the  right  to  register 
chattel  mortgages  in  the  county  where  the' 
property  Is  situated  to .  ttiat  class  of  mort- 
gages given  by  nonresidents;  but  it  stands 
broadly  expressed,  as'  embracing  all  chattel 
mortgages,  -  no  matter  by  whom  executed. 
*  *  »  "VFe  think  that  the  meaning  of  the 
language  we  have  been  discussing  is  made 
clear  by  transposing  ft  and  supplying  what 
is  understood,  so  as  to  read  as  follows:  'Un- 
less such  instrument,  or  true  copy  thereof 
shall  be  forthwith  deposited'  In  tbe  office  of 
the  county  clerk  of  the  county  where  the 
property  sliall  be  situated,  or  in  the  office 
of  the  county  clerk  of  the  county  of  which 
the  mortgagor  or  person  making  tbe  same 
shall  be  at  the  time  a  resident.  In  case  he 
be  a  resident  of  the  state.'  "  Our  statute 
reads:  "Or  If  the  mortgagor  be  a  resident 
of  this  state,  then  of  the  county  of  which  he 
shall  at  the  time  be  a  resident"  It  Is  con- 
tended that  the  conjunction  "then,"  as  used 
in  this  clause,  is  equivalent  to  such  phrases 
as  "In  that  event,"  or  "under  such  circum- 
stances," and  like  expressions,  and,  as  thus 
read,  emphasizes  and  gives  color  to  the  con- 
struction contended  for  by  the  defendant  in 
error.  Conceding  the  premises,  the  conclu- 
sion by  no  means  follows.  An  equivalent 
phrase  caunot  enlarge  or  change  the  mean- 
ing of  that  of  which  it  is  the  equivalent  The 
mortgage,  having  been  deposited  In  the  office 
of  tbe  register  of  deeds  of  the  county  In 
which  the  mortgaged  property  was  at  the 
time  ke^t  is  not  void  as'  to  Innocent  pur- 
chaserr  because  not  deposited  In  tbe  office 
of  tbe  register  of  deeds  of  tbe  county  In 
which  the  mortgagor  at  the  time  resided. 
For  tbe  reasons  herein  expressed,  tbe 
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Judgment  of  the  court  bdow  ta  reversed 
and  tbe  canse  remanded  for  a  ^ew  triaL 

JOHNSTON  and  OUNNINOHAU.  JJ.,  con- 
cur. ELLIS,  J.,  dlBsenta. 


(M  Kao.  mi 

FOWBRS  et  al.  r.  SCHAHLmO. 
(Supreme  Court  «t  Kansas.  DItMoil  No.  1. 
Feb.  8, 1902.) 

DEED— WHAT  CONSTITUTES-KSTATE  CON- 
VEYED—DBSCRI PTI 0  N . 

1.  A  wrltine  properly  drawn,  signed,  witness- 
ed, and  ackDOwledjKed  may  be  contract  in  part 
and  testamentary  m  part. 

2.  A  convCTance  of  i-eal  estate  otherwise  l^al 
Is  neither  Toid  nor  revocable  because  It  is  sub- 
ject to  a  life  estate  in  the  grantor,  the  pay- 
meut  of  his  debts,  ezpenaea  of  his  last  Ulnesa 
and  fnneral,  and  certain  bequests. 

3.  A  deed  la  not  void  for  want  of  description 
when,  by  extrinsic  eTideacot  it  may  be  made 
certain. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Dk^nson  coun- 
ty; O.  I*  Moor^  Judge. 

Action  by  Martha  Powers  and  others 
against  Albert  D.  Scbarling.  lodgment  for 
dtfradant,  and  plaintiffs  bring  mor.  Be- 
versed.   

Argued  before  DOSTBB,  G.  J.,  and  JOHNS- 
TON, SMITH,  and  OBEBNB^  JJ. 

B.  H.  Kane  and  Edwin  A.  Austin,  for 
plaintiffs  in  error.  Tbomu  Derer,  fur  de> 
f  Midant  in  oror. 

OBBBNB,  J.  Martha  Powers,  for  herself, 
and  as  trustee  tor  Harriet  Oampbell,  sues  In 
the  district  court  of  DlcUnflon  county  In 
ejectment  toe  the  possession  of  certain  de- 
scribed real  estate.  T,faeir  title  is  a  written 
Instmmrat  incorporated  into  the  petition  by 
proper  aTennents,  and  called  "the  last  will 
ami  testament  of;  David  Sebrlll."  The  de- 
ceased, after  providing  for  the  payment  of 
bis  debts,  Including  those  ot  bis  last  illness 
and  funeral  expenses  and  the  isobatlng  of 
his  will,  glvea  and  bequeaths  to  one  of  his 
sons  (naming  him)  all  the  indebtedness  due 
from  said  stm  to  him  at  that  time,  and  di- 
rected his  executor  to  deliver  to  said  mm  an 
acquittance,  and  to  his  three  remaining  eons 
Inamlng  them)  |5  each.  The  Instnuneat 
then  reads: 

"Eighth.  1  give,  devise,  and  bequeath  unto 
my  beloved  daughter,  Harriet  Campbell,  as 
well  in  consideration  of  the  natural  love  and 
affection  I  bear  her  as  In  consideration  of 
the  services  she  has  rendered  me  when  under 
no  legal  obligation  to  do  so,  both  before  and 
after  she  became  of  age.  In  health  and  sick- 
ness, the  undivided  one-half  of  all  the  rest 
and  residue  of  my  estate,  real,  personal  and 
mixed,  wheresoever  situate,  after  the  pay- 
ment of  the  said  debts,  expenses,  and  be- 
quests, to  her  and  her  heirs,  forever.  '  Ninth. 
I  give,  devise,  and  bequeath  unto  the  sfiid 
Harriet  Campbell,  as  trustee  to  and  for  the 
use,  benefit,  and  behoof  fwever,  of  Martha 


REPOBTEB.  (KiiL 

Powers,  my  beloved  daughter,  and  ha  cUI- 
dren,  the  undivided  one-half  ot  aU  the  estate, 
real,  personal,  or  mixed,  of  which  I  shall  dM 
seised  or  entitled  to  In  lav  or  equity,  after 
the  paym^t  of  the  said  debts,  expenses,  anS 
bequests.  And  I  direct  my  said  daughter 
Harriet  CamplMll,  as  she  is  my  daughtv,  to 
permit  my  said  daughter  Martha  Powers  to 
live  upon  (me-half  of  my  home  place  in  DldE- 
Inson  coonty,  Kansas,  which  my  two  daugh- 
ters ofwesald  helped  me  to  improve,  as  and 
for  her  homestead.  If  the  said  Martha  Pow- 
ers shall  desire.  I  aiao  onpower  my  said 
dai«hter  Harriet  Campbell  to  sell  and  dis- 
pose of  the  said  trust  estate  and  to  reinvest 
the  funds  ariring  thertfrom  in  other  real  es- 
tate when^er.  In  the  beet  Judgment  of  the 
said  Martha  Powers,  and  also  of  the  sild 
Harriet  Campbell,  tbe  interests  ot  the  said 
Martha  Powers  and  her  child  or  children  will 
be  best  subserved  by  such  a  course.  •  *  * 
In  case  said  Martha  Pow««  desires  to  re- 
side upon  a  part  of  my  said  home  place  as 
and  for  her  homestead,  I  direct  a  partittoo 
to  be  made  by  and  between  my  said  two 
daughters  In  an  amicable  manner;  but  under 
all  circumstances  the  said  estate  hereby  cre- 
ated, conveyed  to,  and  vested  in  my  said 
daughters  shall  be  aubject  to  the  payment  ot 
the  debts,  expenses,  and  legacies  hereinbe- 
fore mentioned  and  described.  Tenth.  1  de- 
sire and  design  to,  and  I  do  by  this  paper 
writing  (both  a  will  and  deed),  create,  con- 
vey to,  and  vest  In  my  beloved  daughter 
Harriet  Campbell  a  present  Interest  and  es- 
tate in  and  to  all  tbe  estate  of  which  i  am 
now  or  shall  be  at  the  time  of  my  deatli 
seised,  or  to  which  I  cm  now  or  shall  be 
then  entitled,  to  the  extea  of  one-half  tha*- 
of,  always,  however,  subject  lo  tiie  paymmt 
of  the  said  debts,  expenses,  and  legacies  here- 
tofore mentioned,  and  also  to  a  life  estate  in 
me  for  and  during  the  period  of  my  natural 
life,  and  this  present  interest  and  estate  I 
make  upon  a  good  and  valuable  and  sufBcieDt 
consideratJon  from  said  Harriet  Campbell, 
in  addition  to  the  consideration  of  natonl 
love  and  affection  I  bear  towards  her.  And 
I  further  desire  and  design  to,  and  I  do  by 
this  paper  writing  (Iroth  will  and  deed),  cre- 
ate, c<mvey  to,  and  vest  lu  said  Harriet 
Campbell,  as  trustee  for  and  to  the  use  of 
said  Martha  Powers  and  her  child  or  chil- 
dren. In  the  manner  and  for  the  purpose  set 
forth  and  declared  In  the  9th  clause  hereof, 
a  present  intereat  and  estate  in  and  to  all 
of  the  estate  of  w:hlcfa  I  am  now  or  shall  be 
at  the  time  of  my  death  seised,  or  to  wbicb 
I  am  now  or  then  shall  be  entitled,  to  the 
extent  of  one-half  thoeof,  always.  howeTcr. 
subject  to  the  debts,  expenses,  and  legacies 
hereinbefore  mentioned,  and  subject  to  a  life 
estate  in  roe  In  the  some  for  and  daring 
my  natural  life;  and  this  present  intereat 
and  estate  I  now  here  create,  convey  to,  tod 
vest  In  the  said  Harriet  Campbell  to  and  for 
the  use  of  said  Martha  Powers  and  ber  cUld 
or  children,  upon  good  valuable  aud  sufr 
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dent  c<Hi8lderatl(»J,  ai  well  as  upon  the  con- 
sideration of  natural  love  and  affection;  but 
tbls  last-mentioned  Interest  and  estate  1b 
made  subject  to  the  Umitatlona  and  condi- 
tions mentioned  and  described  in  the  dth 
clause  hereof,  and  for  the  purposes  therein 
stated.  *  •  *  I  appoint  Solon  Hall  to  be 
the  executor  of  this,  my  last  will  and  testa- 
ment, and  request  him  to  act  if  he  can  con- 
venientlj-.  In  testimony  whereof  I  hereunto 
aut>Bcribe  my  name  and  affix  my  seal  this 
15tb  day  of  April,  A.  D.  1896,  first  erasing 
the  name  of  'Herman,'  and  inteiilning  the 
W(»rd  'Solon'  at  TaofiaLf  Kansas. 

bli 

"DaTld  X  Sebrm.** 

msTk. 

Tbls  Instrammt  Is  properly  witnessed  as 
a  will,  and  acknowledged  before  a  notary  as 
a  deed.  To  this  petition  the  defendant  be- 
low demurred.  Befor«  the  argument  of  the 
demurrer,  the  parties  entered  Into  the  fol- 
lowlng  stipulation:  "Plaintiffs  and  defend- 
ant In  the  above-entitled  action  agree  that 
the  court.  In  con^derlng  defendant's  demur-, 
rer  to  plaintiETs  second  amended  petition, 
sball  construe  and  deto'mlne  the  nature  and 
character  of  the  written  Instrument  attached 
as  'Sxblbit  A'  to  said  second  amended  peti- 
tion, and,  if  the  court  finds  and  determines 
that  said  written  Instrument  is  testament- 
ary, and  was  revocable  by  David  Bebrlll,  the 
maker  thereof,  then,  and  In  such  event,  the 
court  shall  sustain  said  demurrer  generally. 
Bat,  upon  the  other  hand,  if  the  court  shall 
find  and  determine  that  said  written  instru- 
ment Is  a  contract,  and  ConsequenUy  not  rev- 
ocable by  the  said  David  Sebrlll,  then,  and 
in  such  event,  the  court  shall  overrule  said 
demurrer  generally.  In  cither  event,  howev- 
er, tbe  losing  party  to  be  allowed  to  talce 
exception  to  the  court's  construction  and  In- 
terpretation of  said  written  Instrument  and 
also  to  the  consequent  ruling  In  sustaining 
or  overruling  (as  the  case  may  be)  of  said 
demurrer  based  upon  the  construction  and 
Interpretation  given  by  the  court  to  said 
written  instrnment"  The  demurrer  was  sus- 
tained, and  Judgment  rendered  thereon  for 
defendant. 

An  Instrument  may  be  testamentary  in 
part  and  contract  In  part.  It  was  aptiy  said 
by  Lumpkin,  J.,  In  Robinson  v.  Schly,  6  Ga. 
S16,  52S,— a  case  similar  to  the  one  under 
consideration:  "Must  a  conveyance  be  neces- 
sarily homogeneous?  Or.  can  It  not  be  a 
deed  \n  part  and  a  will  as  to  another  part? 
Wbat  is  there  to  prevent  a  persMi,  In  the 
same  instrnment,  to  sell  or  give  a  piece  of 
property  to  one,  and  to  will  another  piece  to 
the  same  Individual?  A.,  In  couBlderatlon  of 
love  end  natural  affection,  or  $500  paid  him 
by  B./  gives  or  sells  to  B.  a  negro  by  the 
name  of  Jim,  and  wills  and  bequeaths  at 
bis  death  tbe  rest  of  his  estate,  real  and  per- 
sonal, to  the  said  B.  Can  legal  ingenuity 
rnnggeat  a  plausible  reason  for  not  construing 
this  iiutnunent  a  deed  of  gift  or  blU  oi  sale 


as  to  Jim,  and  a  will  as  to  the  residue  of 
A.'s  property  ?"  In  determining  whether 
an  Instrnment  be  -a  deed  or  will,  the  questiw 
is,  did  the  maker  Intend  to  c<mvey  any  es-. 
tate  or  interest  whatever  to  vest  before  bis 
death  and  upon  the  execution  of  the  papor? 
Or,  on  the  other  hand,  did  be  Intend  that  all 
the  Interest  and  estate  should  take  effect 
only  after  his  death?  If  the  fiwmer,  tt  is  a 
deed;  If  the  latter,  a  wllL  If,  bowers,  the 
testator  intended  that  tbe  grant  should  take 
effect  upon  the  execution  of  the  Instrument 
as  to  certain  of  his  property  then  in  posses- 
sion, and  as  to  certain  other  of  his  estate  not 
until  his  death,  tbe  instrument  having  been 
properly  executed,  would  be  a  contract  and 
Irrevocable  as  to  that  part  In  possession,  and 
to  which  It  was  intended  to  vest  ^e  titie, 
■and  testamentary  as  to  the  residue.  This 
is  true  although  tbe  conveyance  is  made  sub- 
ject to  certain  bequests,  payment  of  debts 
after  death,  and  a  Ufe  estate  reserved  in  the 
grantor.  In  such  case  the  remainder  In  pos- 
session vests  immediately  upon  the  execution 
of  the  Instrument  although  possession  and 
enjoyment  are  postponed.  Jordan. v.  Jor- 
dan's Adm'r,  65  Ala.  301;  Wall  v.  Wall,  30 
Miss.  91,  G4  Am.  Dec.  147.  The  instrument 
In  quration  must  be  held  a  deed  at  least  in 
part  The  language  is:  "I  do  by  tttls  paper 
writing  create,  convey  to,  and  vest  in  my 
beloved  daughter  Harriet  Campbell  a  prea- 
ent  Interest  and  estate  In  end  to  all  the  es-' 
tate  to  which  i  am  now  seised."  Like  pro- 
visions are  made  for  the  other  daughter. 
Martha  Powers,  and  In  both  instances  the  in- 
strument states  that  this  present  Interest  and 
estate  are  made  upon  a  good  valuable  and 
sufficient  consideration  from  said  parties  In 
addition  to  tbe  consideration  of  natural  love 
and  affection.  These  expressions  are  In  the 
present  tense,  Indicating  an  Intentim  to  vest 
the  estate  in  preesentt. 

It  is  also  contended  that  this  Instrument 
Is  void  for  want  of  description  of  the  prop- 
erty. It  says:  "And  I  direct  my  said  daugh- 
ter Harriet  Campbell,  as  she  Is  my  daugh- 
ter, to  permit  my  said  daughter  Martha  Pow- 
ers to  live  upon  one-half- of  my  homestead 
place  In  Dickinson  county,  Kansas,  which 
my  two  daughters  aforesaid  helped  me  to 
Improve,  as  and  for  her  homestead,  If  the 
said  Martha  Powers  shall  desire.  «  *  • 
In  case  said  Martha  Powers  desires  to  re- 
side upon  a  part  of  my  home  place  as  and  for 
her  homestead,  I  direct  a  partition  to  be 
made  by  and  between  my  said  two  daughters 
In  an  amicable  manner."  It  would  appear 
from  this  statement  that  at  the  time  this  In- 
strument was  executed  the  grantw  was  the 
owner  of  property  in  Dickinson  county  desig- 
nated and  known  as  his  "homestead"  or 
"home  place."  This  description  Is  sufflcleut 
to  permit  parol  testimony  to  show  what  and 
where  this  "homestead"  or  "home  place" 
was  located.  In  Cleveland  v.  Olrenchaln,  107 
Ipd.  593.  8  N.  K.  624,  the  court  said:  "It  Is 
a  familiar  rule  that  It,  Is  noi  the  office  of  a 
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description  to  Identify  lands,  but  simply  to 
funilBh  tbe  means  of  Identlflcatlon.  •  *  * 
Parol  evidence  Is  therefore  often  necessary 
to  make  descriptions  Intelligible."  In  Bell 
T.  Woodward.  46  N.  H.  315,  It  was  held  that 
by  a  grant  of  a  farm  by  a  general  descrip- 
tion all  those  parcels  were  passed  which 
were  at  the  time  of  the  grant  used  and  cul- 
tivated together,  and  that  this  may  be  shown 
by  parol  evidence.  That  description  Is  suffi- 
cient which,  with  the  help  of  extrinsic  facts, 
may  be  made  certain.  In  Insurance  Co.  V. 
McLanaUian,  11  Kan.  683,  where  the  insured 
described  his  property  as  "the  frame  dwell- 
ing house  occupied  by  him,  situated  on  tbe 
southwest  comer  Second  and  Vine  streets, 
Leavenworth,  Kansas."  when  as  a  matter  of 
fact  be  had  never  occupied  the  house  so  sit- 
uated, but  lived  on  tiie  southwest  ccnner  of- 
Second  and  Elm  streets,  it  was  held  that  he 
might  show  by  extrinsic  evidence  that  tbe 
description  given  was  wnmg,  and  allowed 
to  give  the  right  one.  The  property  describ- 
ed In  this  instrument  the  "homestead  or 
home  place  of  the  graii.or  In  Dickinson  coun- 
ty," which  these  daughtos  "helped  to  Im- 
prove," and  Is  sufficiently  definite  to  be  easi- 
ly ascertainable  by  extrinsic  evidence.  This 
being  true,  the  description  to  not  so  defective 
as  to  render  the  conveyance  void.  McCul* 
loh  T.  Price,  14  Hont  820.  86  Pac.  194,  43 
Am.  St  Bep.  687;  Pettigrew  v.  Dobbelaar. 
m  Gal.  39a 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded.  All  the 
Justices  Amcnrring. 


(64  Ktn.  aso) 

CHASE  v.  HOWIE. 
(Supreme  Court  ot  Kansas,  Division  No.  1. 

Feb.  8.  1902.) 
WILL-OONSTRUCTION— NATURE  OF  ESTATE3. 

1.  The  following  are  the  matprial  provisions 
of  the  will  in  controversy:  "I  give  to  ray  wife, 
Lois  Walker,  all  my  real  and  personal  proper- 

a,  for  her  use  and  benefit  so  long  as  she  lives; 
en  to  be  divided  as  follows:  First.  Virgil  Au- 
8on  Walker  to  have  the  Interest  of  f2,500  for 
his  benefit  and  ostf  as  long  as  he  lives;  then 
to  be  divided  among  the  other  heirs.  Second. 
The  balance  to  be  divided  equally  among  the 
other  heirs,  which  is  Elizabeth  Luther,  Amelia 
P.  Ogden.  Olive  Walker,  Francis  M.  Walker. 
Minervia  Ureta  Moyer,  Lois  Alice  White,  and 
Mary  Jane  Mott."  Such  a  wilt  is  to  be  con- 
frtrued  as  a  bequest  of  a  life  interest  in  the  per- 
kourI  property  of  which  the  testator  was  the 
owner  when  he  died  to  said  Lois  Walker,  and, 
dald  Virgil  Anson  Walker  having  deceased  be- 
fore said  will  became  operative,  the  remainder 
over  must  be  regardpo  as  having  been  be- 
queathed to  the  "other  heirs"  therein  named. 

2.  In  tbe  absence  of  a  direction  to  the  con- 
trory.  one  who.  under  a  will,  takes  a  life  inter- 
PBt  in  personal  property,  is  allowed  to  receive 
and  ose  only  the  income  or  profits  thereof,  aud 
the  rights  of  the  owner  of  tbe  life  estate  and 
those  of  tbe  person  entitled  to  the  remainder 
must  be  treated  as  entitled  to  equal  protection. 

(Syllabus  by  tbe  Court.) 

Error  from  district  court.  Brown  county; 
Wm.  I.  Stuart,  Judge. 


BEPOBTER.  (EUL 

Aetlmi  by  J.  W.  Howie,  administrator, 
against  Beuben  Moyer  and  E.  Chase.  Jodg- 
ni«it  for  plalntUT,  and  defendant  E.  Cbaie 
brbigs  error.  Affirmed. 

Argued  before  JOHNSTON*.  CUNXIXG- 
HAM,  GREENE,  and  ELLIS.  JJ. 

James  Fallora,  for  plaintiff  In  error.  Ryan 
&  Reeder  and  Sample  F.  Newlon,  for  defend- 
ant in  oror. 

BLUS.  J.  Am  stated  by  plaintiff  in  emr 
hi  his  mrlc^  "the  prindpal  «ror  camplained 
ot  is  the  cmstmctioD  of  the  wUl"  hi  this 
case;  On  the  6th  day  of  June,  1810,  Anson 
Walker  made  his  last  will  and  testament  In 
words  and  figures  foUowlng:  "I,  Anson 
Walker,  of  the  county  of  Ontario,  town  of 
Canandalgua,  state  of  New  Tork,  hoel^ 
make  this,  my  last  will  and  -testament;  be- 
ing of  sound  mind  and  memwy,  do  make, 
publish,  and  declare  In  the  manner  foUoir- 
ing,  vis.:  1  dbrect  that  my  Just  debts  be 
paid  by  my  executor  hereinafter  named  as 
soon  aftw  my  death  as  may  be  by  him  twoA 
ctmvenient  Second.  1  give  to  my  wife,  Lofi 
Walker,  all  my  real  and  personal  proper^, 
for  bar  use  and  benefit  aa  long  as  she  Itres; 
then  to  be  divided  as  foUows:  First  Virgil 
Anson  Walker  to  have  the  interest  <rf  t24i(M 
for  his  bmefit  and  use  as  long  as  he  Ures; 
then  to  be  divided  among  the  other  hdrs. 
Second.  Tbe  balance  to  be  divided  equally 
among  the  other  heirs,  which  is  EUiabeUi 
Lnthw.  Amelia  P.  Ogden,  Olive  Walker. 
Francis  H.  Walkor.  Minervia  Ureta  Moy«, 
Lois  Alice  Walker,'  and  Mary  Jane  Mott 
Third.  I  hereby  nominate  and  appobit  Ben- 
ben  Moyer  to  be  executor  of  thia,  my  last 
will  and  testament;  revoking  all  former  wills 
by  me  made.  In  witness  whereof  I  bare 
hereunto  set  my  hand  and  seal  this  fifth  day 
of  June,  in  the  year  of  our  Lord  ime  Qton- 
sand  eight  hundred  and  seventy-six.  [Sign- 
ed] Ans<Hi  Walker."  The  will  was  propa- 
ly  executed.  Mr.  Walker  moved  to  .Riovni 
county,  Kan.,  where  he  died  In  1888,  leaving 
as  his  heirs  the  parties  named  in  the  will, 
except  Virgil  Anson  Walker,  who  died  pre- 
vious to  that  time.  The  parties  de^ffuted 
as  "other  hefas"  in  the  will  were  chUdren  of 
the  testete.  On  the  16th  day  of  Angnst, 
1881,  letters  testamentary  ■  were  Issued  to 
Reuben  Moyer  by  the  probate  court  of  Brvm 
county.  Some  time  afterwards  the  executor. 
Moyer,  moved  to  CaltfOTnia.  and  by  reaioi 
of  hie  nonresldmce,  on  the  15th  day  of  Janu- 
ary, 1898,  said  probate  court  removed  Um 
from  office,  and  appointed  Ghas.  P.  Waste 
as  admhilstrator,  who  duly  qualified.  After 
this  action  was  brought;  Waste  became  a 
nonresident,  and  was  in  turn  removed  by  tbe 
probate  court,  and  the  defendant  in  enw 
was  duly  appointed  as  his  successor,  and  nb- 
stltuted  as  plaintiff  In  the  court  below.  At 
the  tbne  o£  bis  decease,  Ansm  Walker  had 
notes  and  mortgages  due  him  amoanUng  la 
the  aggregate  to  f3.000.  |2,000  of  whicb  wai 
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owing  said  Reuben  Moyer.  TbiB  action 
was  brooght  on  the  5tb  of  April,  1899,  by  the 
ndmlnisti'ator  against  said  Reuben  Moyer 
and  his  bondsman,  E.  Chas6,  to  recover  the 
moneys  which  came  Into  the  hands  of  said 
Moyer  as  executor,  and  which  remained  un- 
accounted for  at  that  time.  The  only  prop- 
erty In  controversy  Is  the  ?3,000  above  refer- 
red to.  The  defendant  Moyer  was  not  serv- 
ed, and  did  not  appear,  and  the  defendant 
Chase  admitted  that  the  moneys  above  men- 
tioned were  duly  received  by  his  principal, 
as  executor,  and  paid  out  chiefly  to  the  wid- 
ow, Lois  Walker,  during  her  lifetime;  It  be* 
iug  admitted  tb^t  she  died  in  December, 
1896.  Thecontentlon  of  the  administrator  was 
and  Is  that  by  the  terms  of  the  will  the  wid- 
ow was  glv^n  a  life,  Interest  Id  the  sum  la 
dispute,  and  was  therefore  only  entitled  to 
the  iDcon^  or  usufruct  of  aald  money,  while 
tbe  defendant  below  insisted  that,  as  the 
property  bequeathed  was  money,  by  the 
terms  of  the  will  the  title  passed  absolute 
to  the  widow,  or  at  least  so  mnch  as  was 
necessary  for  her  maintenance  and  support 
coiild  lawfully  be  used  by  the  executor  tot 
such  purpose.  The  trial  court  ruled  that 
"the  widow,  Lois  Walker,  could  not  use  any 
ot  the  ininclpal  for  her  support  and  mainte- 
nance, and  the  executor,  Beub^  Moyer, 
would  only  be  entitled  to  a  credit  on  tbe 
93,000  for  debts  he  paid  of  the  decedent  An- 
son Walker,  for  his  burial,  and  cost  of  ad- 
ministration on  his  estate."  In  addition 
thereto,  the  trial  court  allowed  defendant  be- 
low for  all  sums  which  had  been  advanced 
by  tlie  executor  to  tbe  children  and  heirs 
who  were  respectively  entitled  to  the  r^ldne 
wider  the  terms  of  the  wlU.  The  adminis- 
trator had  judgment  for  11,507.82,  and  the 
defendant  Chase  brought  error. 

In  his  brief,  counsel  for  plaintiff  In  error 
aays:  "In  the  construction  of  wills  all  the 
snrroundlng  circumstances  must  be  taken 
Into  consideration.  In  this  case  It  must  be 
presumed  that  the  testator  undertook  to  care 
for  his  wife  In  an  ample  and  proper  man- 
ner, as  fat  as  his  estate  would  go.  Testator 
was  possessed  of  but  $3,000  In  personal  prop- 
erty at  tbe  time  of  his  .decease.  The  mere 
use  of  this  ¥3,000  certainly  would  not  be 
adequate  for  the  support  and  maintenance  of 
hts  widow.  While  It  Is  true  under  the  deci- 
sions a  life  estate  may  t>e  created  In  the 
wife,  with  power  to  use  such  part  of  the 
{vlnclpal  as  may  be  necessary  for  her  sup- 
port and  maintenance,  this  powev,  however, 
need  not  be  expressly  stated  In  the  will,  but 
may  be  gathered  from  the  contents  and  pur- 
pose for  which  the  wlU  was  executed.  This 
will  directs  payments  of  debts;  second,  giv- 
ing all  his  estate,  both  real  and  personal, 
for  her  use  and  benefit  as  long  as  she  lives, 
and  afterwards  the  balance  to  be  divided 
equally  among  the  other  heirs."  Under  the 
common  law  It  was  held  that  there  could 
"be  no  future  pn^wrty,  to  take  place  in  ex- 
pectancy, created  In  personal  goods  and  chat- 


tels; but  this  distinction,  has  long  since  been 
disregarded,  "And  tbarefore,  if  a  man,  ei- 
ther by  deed  or  wUl,  limits  Ills  books  or  furni- 
ture to  A.  for  life,  with  remainder  over  to 
B.,  this  remainder  la  good."  2  Oooley.  Bl. 
(3d  Ed.)  p.  397.  "A  chattel  personal  may  al- 
so be  given  by  will  to  A.  for  life,  with  re- 
mainder over  to  B.,  and  the  limitation  over, 
after  the  life  interest  In  the  chattel  has  ex- 
pired. Is  good."  2  Kent,  Comm.  "352.  "It 
may  also  be  laid  down  as  settled  that  under 
a  bequest  of  chattels,  real  or  personal,  to 

A.  for  life,  and  after  his  death  to  B.,  A.*8 
right  to  the  usufruct  during  his  lifetime  and 

B.  's  right  to  the  ultimate  interest  will  both 
be  protected."  20  Am.  &  Eng.  Enc.  Law, 
931.  The  same  author,  continuing,  says: 
"It  seems  further  to  be  the  better  opinion 
that,  whether  the  bequest  consists  of  chat- 
tels real  or  p^sonal,  both  the  life  legatee 
and  the  remainder-man  have  legal,  as  dis- 
tinguished ftrom  merely  equitable,  rights,  and 
are  entitled  to  legal  remedies."  A  case  anal- 
ogous in  Its  facts  to  the  one  at  bar  Is  that 
ot  Field  V.  Hitchcock,  17  Pick.  182,  28  Am. 
Dec.  288.  The  testator  left  $1,000  in  cash, 
which  came  into  the  hands  of  the  executor, 
and  the  executor  was  In  debt  to  the  testator 
In  the  sum  of  $1,000.  In  the  opinion  the 
court  said:  "It  was  contended  In  the  argu- 
ment for  the  respondent  that,  as  the  money 
was  given  to  the  wife  for  her  life,  and  as 
money  Is  a  commodity  cmsumed  lu  the  use. 
It  must  be  deemed  an  absolute  gift  This  is 
certainly  an  extraordinary  proposition.  I 
have  not  the  will  before  me,  but  I  take  Its 
provision  to  be  this:  that  the  testator  gives 
his  personal  property,  or  the  use  of  it,  to 
his  wife  for  her  life,  and  then  over  to  the 
complainant.  I  take  it  that  nothing  is  now 
better  settled  than  that  such  a  gift  is  a  gift 
ot  the  Interest  only,  and,  if  no  trustee  is 
specially  named,  it  Is  the  duty  of  the  execu- 
tor to  Invest  the. money,  and  pay  the  IhtMVSt. 
only,  to  the  person  entitled  for  life,  and 
preserve  tbe  principal  for  him  who  Is  enti- 
tled to  take  afterwards.  •  •  •  ',rhe  result 
was  that  the  decree  of  the  Judge  of  probate 
was  reversed,  and  It  was  ordered  that  the 
appellee  charge  himself  with  cash  not  In- 
ventoried, $1,000,  and  with  his  own  debt, 
$1,000."  Plaintiff  \n  error  cites  McNutt  v, 
McComb,  61  Kan.  25,  58  Pac.  965.  In  that 
case  the  flrpt  clause  of  the  will  was;  "I 
hereby  devise  and  bequeath  unto  my  beloved 
wife,  Luclnda  Burke,  subject  to  the  payment 
of  my  debts,  funeral  expenses,  and  other 
expenses,  all  my  estate,  real  and  personal 
and  mixed."  The  second  Item  was:  "At  the 
death  of  my  said  wife  I  direct  that  whatever 
may  then  remain  of  my  said  estate  be  divid- 
ed between  mytlireechlldren"(namlngthem). 
as  follows:  One  third  to  A.,  one  thh*d  to 
B.,  and  the  other  third  to  be  equally  divided 
between  0.  and  D.  This  court  held  that  the 
first  Item  of  the  will  created  an  uncontrolled 
power  of  disposition  In  the  widow  and  an 
estate  In  fee,  and  that  tbe  second  clause 
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contained  a  dlrectton  InconslBtent  with  this 
absolute  Interest,  and  was  void.  It  Is  diffi- 
cult to  see  how  that  case  can  aid  the  conten- 
tion of  the  plaintiff  In  error  here.  An  earlier 
case— that  of  WUIlams  v.  McKlnney,  34  Kan. 
514,  9  P&c.  265— presents  some  features 
which  are  similar,  and  much  of  the  language 
of  the  opinion  is  applicable,  to  the  case  we 
are  considering.  True,  In  that  case  the  wid- 
ow was  Invested  with  the  use  and  control  of 
the  estate  "for  the  rearing,  nurture,  and  edu- 
cation of"  the  minor  children  therein  named, 
and,  it  belngi  apparent  that  such  was  the  in- 
tention, she  could  lawfully  assert  dominion 
over  It  during  her  lifetime.  Still  the  court 
held  that  only  a  life  estate  was  given  to  the 
wife.  See,  also,  cases  cited  therein.  In  the 
will  we  are  discussing  there  were  no  words 
signifying  an  intention  on  the  part  of  t^e 
testator  that  his  widow  should  be  vested 
with  the  control  or  power  of  disposition  of 
any  ot  his  personal  estate.  It  la  plain  tbat 
he  intended  she  should  receive  nothing  but 
the  usufruct 

The  other  errors  complained  of  are  unsub- 
stantial in  their  nature,  and  deserve  little 
attention.  It  Is  doubtless  true  that  the  court 
should  not  have  required  the  defendant  to 
elect  upon  which  defense  set  forth  In  his 
answer  he  would  stand.  De  Ussa  v.  Min- 
ing Co.,  69  Kan.'  319.  62  Pac.  886.  SUU,  as 
the  defendant  below  was  permitted  to  prove 
under  his  fifth  defense  all  of  the  facts  he 
might  have  proven  under  each  and  all  of  the 
others,  the  error  was  Immaterial. 

The  burden  of  issues  was  properly  upon 
the  plaintiff  below.  It  was  material  for 
him  to  show  that  the  widow  bad  elected  to 
take  under  the  will,  as  it  was  a  fact  con- 
troverted by  the  pleadings.  If  defendant  be- 
low desired  to  secure  the  opening  and 
closing  of  the  case  to  the  jury,  he  should 
have  admitted  all  the  material  allegations 
of  the  petition.  Falling  to  do  so,  be  cannot 
be  heard  to  complain  because  be  was  denied 
that  privilege. 

The  last  assignment  bf  error  Is  that  the 
court  allowed  the  Jury  to  construe  the  plead- 
ings by  an  instruction  given  at  the  time  of 
the  submission  of  the  cause.  We  do  not 
think  the  instruction  complained  of  is  sus- 
ceptible of  such  a  construction,  or  that  any 
error  was  committed  in  that  respect 

It  follows  that  the  trial  was  free  from  sub- 
stantial error,  and  the  Judgment  of  the  dis- 
trict court  is  affirmed.  AU  the  Justices  con- 
curring. 


(64  Kan.  S8S) 

DOE  T.  CALLOW  et  al. 

fSupreme  Oourt  of  Kansas,  Division  No.  L 

Feb.  8,  1902.) 

PHINCIPAI.  AND  AOBNT— DEFAULT  OF  AOENT 
—FINDINGS— EVIDENCE— SUFFICIENCY. 

The  payee  of  a  note  transferred  it  gnar- 
antying  its  payment,  and  in  case  of  payment  by 
It  the  holdtT  was  to  deliver  the  note  and  mort- 
gage to  It  and  also  deliver  it  ou  the  maker's 


BBPORTES.  (Kan. 

default,  with  authority  to  foreclose  and  pur- 
chase the  property  for  the  bolder.  The  payee 
tected  the  iotei'est,  forwarding  the  coupons  to 
the  maker,  and  also  the  principal,  which  it  tail- 
ed to  pay  over.  The  holder  did  not  record  his  as- 
signment, and  did  not  notify  the  maker  of  the 
transfer  until  more  than  a  year  after  the  prin- 
cipal was  collected.  Httd  sufficient  to  snstaia 
a  finding  that  the  payee  was  the  holder's  agent 
for  the  collectiou  of  the  note,  precluding  a  re* 
covery  against  the  maker. 

Error  from  court  of  anKals,  Southern  de- 
partment Eaatem  division. 

Action  by  L.  W.  Doe  against  Charles  W. 
Callow  and  others.  From  a  Judgment  in  fi- 
VOT  of  defendants  affirmed  by  the  court  of 
appeals  (63  Pac  603),  plaintiff  apfieaU.  At- 
firmed.. 

Argued  before  JOHNSTON,  SMITH, 
OBKENB,  and  ELLIS,  JJ. 

Nelson  Case,  for  plaintiff  In  oror.  C.  E. 
Cory  and  W.  D.  Burke  (J.  H.  Crider,  of  coun- 
sel), for  defendants  in  error. 

PER  CURIAM.  Action  to  recover  upon  i 
promissory  note  and  to  fweciose  a  mort- 
gage given  by  Charles  R.  Callow  In  Uajr, 
1800,  to  the  Globe  Investment  C<Mnpany.  The 
note  and  the  interest  coupons  were  payable 
to  the  company  at  its  office  In  Boston.  Mass, 
In  December,  1892,  the  note  and  mortgage 
were  transferred  to  the  National  Bank  of 
Newberry,  and  it  In  turn  transferred  them 
to  L.  W.  Doe  In  January,  1893.  When  tbe 
transfer  was  made  tbe  company  attached  to 
the  note  a  guaranty,  in  which  It  guarantied 
the  i»tyment  of  each  interest  coupon-  when 
it  became  due,  and  also  tbe  paym^t  of  the 
principal  within  two  years  after  June  1, 
1890,  tbat  being  the  date  when  the  note  fell 
due.  It  also  provided  that  on  payment  bj 
the  company  the  holder  sbotdd  .dellvtf  the 
note  and  mortgage  to  It  and  should  also  de- 
liver them  to  the  company  In  case  of  tbe 
default  of  the  maker,  with  authority  to  fore- 
close the  mortgage  and  to  cause  the  prem- 
ises to  be  purchased  at  sheriff's  sale  In  tbe 
name  of  a  trustee  for  tbe  holder  by  the  com- 
pany, who  should  manage  and  sell  the  prop- 
erty. Callow  paid  to  the  company  the  semi* 
annual  Interest  coupons  when  they  became 
due,  and  the  last  Installment  of  Interest, 
as  well  as  the  principal,  was  paid  on  June 
1,  1805,  when  the  note  matured.  Callow  bad 
no  knowledge  that  the  note  had  been  tnns- 
ferred  until  about  15  months  after  full  pay* 
ment  of  principal  and  Interest  had  be«i 
made.  For  about  2%  years  the  plaintiff  al- 
lowed the  compafay  to  collect  the  Interest  In 
semiannual  payments,  and  through  It  tor- 
warded  the  coupons  to  the  maker.  All  tai- 
terest  payments  are  acknowledged  to  bare 
been  paid  by  the  plaintiff,  but  It  appears  tbat 
tbe  company  failed  to  pay  tne  t^nclpal  to 
the  plaintiff,  and  that  It  Is  insolvent  The 
plaintiff  did  not  record  the  assignment  of 
the  mortgage,  nor  notify  the  maker  tbat 
there  bad  been  a  transfer,  until  more  than  a 
year  after  the  company  orilected  tbe  prin* 
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clpal  and  all  the  IntereBt  which  waa  due. 
On  these  facts  the  trial  court  held  that  the 
company  was  the  agent  of  Doe,  and,  taking 
Into  consideration  the  relationship  between 
the  company  and  Doe,  by  reason  of  the  guar- 
anty, as  well  as  the  other  facts  In  the  case, 
we  think  the  testimony  Is  sufficient  to  sus- 
tiiln  the  finding,  and  for  that  reason  the 
Judgments  of  the  district  court  and  of  the 
court  of  aiveala  wUl  b«  affirmed. 


«H  Ku.  XH) 

HOUGHTON  et  ml  t.  AXELSSON  eC  tL 
(Supreme  Oonrt  ot  Kai»as.  DlTlrion  L 
Feb.  8. 1M2.) 

CRBDITORS*  BILI^WHAT  CONSTITUTES— AC- 
TION FOR  FRAUD— LIMITATIONS. 

1.  A  creditors'  bill  is  lu  its  nature  a  proceed- 
ing in  rem  rather  than  In  personam,  and  its 
use  is  to  make  effective  a  Judgment  held  by  a 
cretlitor  against  the  property  ot  the  debtor 
which  is  in  some  way  concealed. 

2.  An  action  In  which  it  is  sought  to  charge 
th«  defendants  with  the  payment  of  a  debt 
due  from  another,  and  In  which  it  is  not  charged 
tbat  the  defendants  have  any  property  in  their 
possession  beloocing  to  such  other,  or  are  in 
any  manner  wliatever  concealing  any  such 
property,  is  not  an  action  In  the  nature  of  a 
creditors'  bill. 

3.  The  tacts  set  out  In  the  petition  In  this 
caae  show  that  It  was  an  action  ou  the  ground 
of  fraud,  and  as  such  should  hare  been  tn^ug^t 
within  two  years  fn  order  to  escape  the  bar  of 
the  statute  of  limitations. 

(Syllabus  by  the  Court.; 

Case  certified  from  court  of  aj^eals,  N<Hrtb- 

tm  department,  Central  division. 

Action  by  G.  C.  Houghton  &  Co.  against 
C.  B.  Axeisson  and  others.  Judgment  for 
defendants  was  affirmed  by  the  court  of  ap- 
peals, and  case  certified.  Affirmed. 

Argued  before  JOHNSTON.  (JDNNING- 
HAM,  OREBNE,  and  EXXIS,  JJ. 

i^dwdl  A  WUmotb  and  B.  P.  Hotebklss, 
tor  plalnttfls  In  uror.  B.  W.  Tumw,  for 
defendants  In  error. 

CUNNINOHAM.  3.  Tbia  case  comes  to 
this  court  by  certlflcfttion  from  the  court  ot 
appeals,  where  the  Judgment  of  the  trial 
court  was  affirmed.  On  the  trial  of  the  ac- 
tloo  the. court  refused  to  pwmlt  the  plaintiffs 
b^Wt  who  are  idabitlffs  In  uxor  here,  to 
Introduce  any  evidence  under  their  petition, 
for  the  Teason  that  the  same  stated  no  cause 
of  action  tai  their  favor.  The  facts  stated  la 
this  petition  are,  briefly,  as  follows:  On  the 
8d  of  August,  1894,  Azelss<»i,  who  was  then 
engaged  In  the  mercantile  business,  gave  a 
chattel  mortgage  to  Elnlff  A  Anderson  t^xm 
his  entire  stodc  of  sooHm  to  secure  the  sum 
of  1988,06;  that  he  at  that  time  owed  tbem 
but  $320;  that  the  mortgage  was  given  for 
the  purpose  of  hindering,  ddaying,  and  de- 
frauding otho-  creditors  of  Azdsson.  Hough* 
ton  &  Co.  being  socb  creditors;  that  the 
mOTtssgeea  Shortly  thereafter  took  posses- 
sion of  tbe^stock  of  goods,  and  after  due  ad- 
Tertisanent  sidd  It  on  August  25,  1S81,  to  a 


purchaser  in  good  falOi  for  Uie  sum  of  fST5; 
that  the  expenses  of  the  sale  and  the  amount 
actually  due  to  the  mortgagees  was  taken 
out  ot  this  sum,  and  the  balance  returned  to 
AxelsBon;  that  theteaftw.  and  on  the  12th 
day  of  June,  1886,  Judgmoit  was  obtained 
by  Houghton  &  Co.  against  Axelsson  fw  the 
amount  doe  from  him.  By  the  action  at  bar 
Houghton  &  Co.  sought  to  charge  Blnlff  ft 
Anderson  with  the  amount  doe  to  them  from 
Axelsson.  It  was  commenced  more  than 
two  years  after  August  26,  ISM.  and  the  pe- 
tition contained  no  allegatiw  that  the  plaln- 
tlfCs  did  not  know  of  the  fraud  committed  by 
Elnltr  &  Anderson  at  the  time  it  was  com- 
mitted. In  the  absence  of  such  an  allega- 
tion, the  presumption  is  that  the  plaintiffs 
had  knowledge  of  the  fraud  when  It  was 
consummated.  Thus  the  question  presented 
Is  whether  the  case  is  such  a  one  as  that  the 
bar  of  the  statute  runs,  even  though  the 
plaintiffs  had  knowledge  of  the- fraud.  The 
claim  is  made  that  the  case  Is  one  In  the  na- 
ture of  a  creditors*  bill,  and  that  as  In  such 
an  action  suit  cannot  be  comm«iced  until 
judgm^it  Is  obtained  against  the  tvlnclpal 
defendant  and  as  this  action  was  brought 
within  two  years  after  such  Judgment  was 
obtained*  it  Is  In  time,  and  not  barred  1^  the 
statute  of  limitations.  We  are  not  able  to 
give  our  assCTt  to  this  claim.  We  think  that 
this  case  was  one  against  Elnlff  ft  Anderson 
for  relief  on  the  ground  of  fraud;  that  there 
is  as  much  ground  for  maintaining  It  against 
them  without  the  recovery  of  a  Judgment 
against  Axelsson  as  with.  It  must  be  re- 
membered that  It  is  not  sought  by  It  to  re- 
cover from  them  any  of  Axelsson's  property. 
It  Is  admitted  in  the  bri^  of  plaintiff  In  er^ 
ror  that  Elnlff  ft  Anderson  returned  to  him 
an  the  moneys  derived  from  the  sale  of  the 
mortgaged  property  except  such  as  paid  the 
expenses  of  the  chattel  mortgage  sale  and 
tbe  debts  honestiy  due  to  them.  It  Is  not 
sought  by  this  action  to  compel  these  par^ 
ties  to  disclose  what  property  they  may  have 
in  their  hands  belonging  to  Axelsson,  and  to 
disgorge  the  same.  Tbe  prayer  of  the  pe- 
tition is  that  the  plaintiffs  may  have  Judg- 
ment against  the  defendanta  for  the  amount 
of  the  debt  owing  from  Axelsson  to  plain- 
tiffs.  The  action  Is  based  scdsly  t^on  the 
daim  that  by  reason  ot  the  frai^olent  char^ 
acter  of  the  transaction  In  taking  a  chsttd 
mortgage  on  Axelsson's  property  for  more 
than  was  due  to-  them  tbe  defendants  b» 
came  tiie  trustees  of  that  pr<H?erty  for  the 
boieflt  of  the  creditors.  Ko  discovery  Is  de- 
sired; everything  is  known.  The  removal 
of  no  questioned  and  fraudulent  titie  is 
sought;  that  an  execution  might  be  levied 
Is  asked.  Tbe  relief  prayed  for  —Indeed,  an 
that  under  the  pleadings  could  be  glvoi  —Is 
simply  a  money  Judgment  This  Is  not  tbe 
office  of  a  creditors'  ISSL  nils  Is  not  a  pto- 
ceedtaig  In  equity.  "Creditors'  bOls,  hi  their 
most  comprehensive  sense,  are  bflls  In  equity 
by  creditors  to  enforce  the  payment  of  de)>ts 
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out  of  tbe  proper^  of  debtors,  under  drcum- 
stances  which  impede  or  rmder  Impossible 
the  collection  of  tbe  debt  the  ordinary 
process  of  execution."  S  Enc.  &  Prac. 
391.  niey  are  In  tbe  natnre  ot  proeeedbigs 
In  rem,  rather  than  In  personam,  and  are 
used  to  make  efFectlTe  a  Judgment  held  by  a 
creditor  against  the  proper^  of  tbe  debtor 
which  Is  covered  tip  or  In  some  way  In- 
Tolred.  *Cbey  are,  In  nature,  ancillary,  and 
not  original,  proceedings.  There  are  none  of 
the  charact^stlcs  of  a  creditors'  bin  found 
In  this  action.  It  Is  simply  and  solely  an 
action  on  tbe  ground  of  fraud,  and  as  such 
must  be  brought  within  two  years,  or  ^e  be 
barred  the  statute  of  lldiltatloiui.  The 
petition  showing  affirmative,  as  It  does, 
that  more  than  two  years  had  elapsed  after 
tSie  fraud  complained  of  was  committed  be- 
fore the  action  was  broui^t,  and  do  iccal 
excuse  being  given  tot  such  d^y,  it  follows 
that  the  petition  did  not  state  facts  sufficient 
to  warrant  a  recovery,  and  the  court  below 
was  Tight  in  excluding  the  evidence  of  tbe 
plaintiffs. 

The  jDdgmento  of  the  comt  of  aweals  and 
ot  the  district  court  win  be  affirmed.  AH 
the  justices  concurring. 


(64  Ku.  SO) 

POLENQUBEN  et  aU  v.  McAlXISTBB. 
(Supreme  Oourt  of  Kansas,  Dlvldon  No.  1. 
Feb.  8.  1902.) 

TAX  DEED— RIGHTS  OP  HOLDER— TAXES 
PAID. 

1.  Where  tbe  holder  of  a  tax  deed  is  defeat- 
ed in  an  action  by  or  against  liim  for  the  re- 
covery of  proper^,  he  is  only  entitled  to  a 
jndpment  lien  axoinst  the  real  estate  for  such 
taxes  OB  have  b«ea  legally  aflaessed  against, 
and  are  chargeable  to,  such  real  estate,  and 
paid  by  him,  together  with  all  diarges  for  sell- 
ing and  coDvejing  the  property  anthorized  by 
law,  with  interest  thereon  at  the  rate  provided 
by  tbe  statute. 

2.  When  the  holder  of  a  tax  deed  is  defeated 
in  an  action  by  or  against  him  for  the  recovery 
of  property,  it  is  error  for  the  court  to  render  a 
personal  judgment  against  the  owner  for  the 
amount  of  taxes  paid  by  tbe  holdn  of  the  tax 
deed. 

(Syllabus  by  the  Court.) 

Error  from  court  of  appeals.  Xorthmi  de- 
partment, Eastern  dlvisloo. 

Action  by  B.  A.  McAllister  against  Bazer 
E.  Polenqneen  and  others.  Judgment  for 
plaintiff  was  alhrmed  by  tbe  court  of  appeals 
(62  Pac.  440),  and  defendants  bring  error. 
Reversed. 

Argued  before  JOHNSTON.  CUNNING- 
HAM, GKEENB.  and  ELLIS,  JJ. 

C.  W.  Trlckett.  for  plaintiffs  In  error.  T. 
J.  Wbite,  tor  defendant  In  error. 

GHEEXE,  J.  Tbe  defendants  In  error 
sued  Itazer  E.  Polenqueen  and  othm  In  the 
district  court  of  Wyandotte  county,  In  eject- 
ment, for  the  possession  of  that  part  of  lot 
C,  block  6,  north  of  Central  avenue,  In  River- 
view,  Kansas  City.  Kan.   The  phtlntlffs*  ti- 


tle was  a  tax  deed,  wbldi  was  held  to  be  In- 
valid and  set  aside;  and  they  were  adjudged 
to  have  a  lien  upon  said  real  estate  for  tbe 
full  amount  paid  In  securing  said  tax  deed, 
as  well  as  that  paid  thereafter  by  tbe  hold- 
er of  tbe  deed,  amounting  to  the  sum  ot  fi,- 
404.12,  and  a  pawmal  Judgment  was  roi- 
dered  agabist  the  defendants  tot  such  smn. 
Tbe  plaintUb  In  error  prosecuted  proceed- 
ings to  the  court  of  opiiealB,  where  tbe  judg- 
ment was  affirmed,  and  upon  appllcatl<m  tbe 
cause  was  cortlfled  to  this  coort  The  com- 
plaints are  <1)  that  the  court  erred  in  decree- 
ing a  Hen  upon  the  real  estate  tor  the  amount 
paid  by  the  tax-deed  luHder;  (2)  In  rend«log 
a  personal  Judgment  against  plaintiffs  In  er- 
ror for  such  taxes. 

It  appears  firom  the  evidence  tbat  a  large 
amount  of  this  tax  was  special  asseesmeats 
for  grading  and  paving  Seventh  str^  and 
for  paving  Rlvortew  boulevard;  tbat  In  1890 
a  special  assessment  was  assessed  against 
lot  18,  and- In  1891  a  like  assessment  of  |S1.- 
64;  and  that  these  assessments  w^  each 
year,  1^  mistake  ot  the  county  clerk,  car- 
ried imto  the  tax  rolls  and  charged  i^lnst 
lot  C.  added  to  Its  taxes,  and  Included  In  the 
amount  tot  vbicb  the  court  decreed  a  lien 
on  tbat  part  <rf  lot  0  which  Is  In  contro- 
versy. Real  estate  is  only  Uable  for  taxes 
which  are  regularly  and  legally  assessed  up- 
on it  by  the  pr(^>er  authorities.  A  coun^ 
clerk  has  no  power  to  make  an  assessment 
or  to  change  that  made  by  the  proper  offi- 
cers. It  Is  his  duty  to  carry  out  the  assess- 
ments made,  and  charge  the  amounts  to  tbe 
different  tracts  or  parcels  of  land  upon  whlcb 
the  particular  assessments  are  made.  As  to 
the  amount  thus  erroneously  chained  against 
lot  C,  there  can  be  no  Justification,  eltber  hi 
law  or  equity,  for  decreebig  It  a  Iten  on  the 
lot  In  question. 

It  Is  contended  that  after  the  taxes  and 
assessments  were  assessed  against  lot  0 
tbe  city  extended  Central  avmne  100  feet 
wide  north  and  south  through  said  lot,  and 
thereafter  the  county  derk  undertook  to  ap- 
portion the  taxes  and  above-mentioned  Ille- 
gal charges  on  lot  C  betweoi  that  part  north 
of  Central  avenue  and  that  part  soutii  there- 
of; and  it  Is  claimed,  and  not  denied,  that 
be  chained  that  part  south  of  Central  ave- 
nue wltb  a  large  portion  of  the  entire  taxes 
and  Illegal  charges  placed  upon  said  lot 
In  addlti<m  thereto,  charged  the  entire 
amount  of  all  of  said  taxes  and  Illegal  disr- 
ges  against  that  inrt  of  lot  C  north  of  Om- 
tral  avenue,  thus  doubling  Its  legal  taxes,  and 
also  doubling  t^ese  Illegal  charges,  and  tbat 
these  amounts  so  charged  to  that  portion  of 
said  lot  north  of  Central  avenue  were  all 
Included  In  the  tax  Ilea  awarded  defendants 
In  error.  It  Is  said  that  this  Is  Justified  by 
the  following  provisions  of  section  TttBl. 
Gen.  St  1001:  "If  the  bolder  of  a  tax  deed 
•  *  *  be  defeated  In  an  action  \ff  or 
^Inst  him  for  tiie  recovery  of  tbe  hind 
sold,  the  snccessful  claimant  shall  be  ad- 
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Judged  to  pay  to  the  holder  of  tiie  tax  deed  | 
•  •  •  before  said  claimant  ehall  be  let 
.Into  poesesBlon,  the  full  amount  of  all  taxes 
paid  on  snch  lands,  with  all  interest  and 
costs,"  etc.  This  statute  does  not  contem- 
plate a  charge  against  real  estate  made  bj 
one  other  than  the  person  or  body  to  whom 
authority  has  been  delegated  to  aas^s  taxes, 
nor  charges  which  were  not  legally  assessed 
against  such  property;  nor  does  it  contem- 
plate the  doubling  of  the  actual  taxes  as- 
sessed for  the  same  taxing  period,  nor  any 
illegal  assessments  or  charges  which  the 
state  could  not  have  enforced  against  the 
prop^ty.  Within  the  meaning  of  this  stat- 
ute, when  the  tax-deed  holder  is  defeated,  he 
is  only  entitled  to  a  Judgment  lien  against  the 
property  for  such  taxes  as  have  been  legally 
assessed  against  it,  and  which  have  been 
paid  by  him,  all  legal  and  proper  charges  for 
selling  and  conveying  the  property,  together 
with  Interest  thereon  at  the  rate  provided 
by  the  statute.  A  personal  Judgment  was 
rendered  against  plaintiffs  In  error  for  tlie 
total  amount  so  paid  by  the  tax-deed  hold^. 
There  are  no  provisions  in  the  law  autboriai- 
tng  such  Judgment 

The  Judgment  of  the  district  court,  as  well 
as  that  of  the  court  of  appeals,  Is  revised, 
and  the  cause  remanded  for  a  new  trial.  AH 
tiie  Jiutlces  coBcnrrlBg. 


(64  Kan.  m 

SKINNEB  T.  MOORB  et  nx. 
(Snpreme  Court  of  Kansas.  Division  No.  1. 
Feb.  8,  1902.) 

MORTGAGE— F0REX!l.OSURE—N0TK  SECURED 
ON  HOMESTEAD. 

A  naortgage  on  land  occupied  as  a  home- 
stead was  given  by  a  husband  and  wife  to  se- 

cnre  the  payment  of  a  note  executed  by  the 
hnsbaud  alone.  Payments  of  interest  were 
made  on  the  note  from  time  to  time  by  the 
bualwnd  without  the  knowledge  of  the  wife. 
"iiixe  than  five  years  after  the  maturity  of  the 
debt,  bnt  within  five  years  after  the  last  pay- 
ment of  interest,  an  action  was  brought  to  re- 
cover  on  the  note  and  to  foredose  the  mort- 
gage. Held,  that  the  mortgaged  land  was  sub- 
ject to  sale  under  a  decree  of  forecloeore  for 
the  payment  of  the  note, 
myllabtis  by  the  Court.) 

Error  from  district  court,  Miami  county; 
John  T.  Bnrrla,  Judge. 

Action  by  Charles  L  Skinner  gainst  S. 
W.  Moore  and  wife.  Judgment  tor  defend- 
ants, and  plaintiff  brings  error.  Revised. 

Argned  before  DOSTBR,  O.  and 
JOHNSTON,  SMITH,  and  GRDBNB;  JJ. 

Frank  M.  Sheridan,  for  plaintiff  in  emv. 
Sperzy  Baker,  for  defendants  In  error. 

SMITH,  J.  A  promissory  note  executed 
by  a  husband  alone  was  secured  by  a  mort- 
gage jointly  executed  by  the  husband  and 
wife  on  real  estate  occupied  by  them  as  a 
homestead.  Payments  of  lirterest  were  made 
from  time  to  time  by  the  maker  of  the  note 
itbe  husband)  without  the  knowledge  of  the 


wife.  This  action  was  brought  in  the  court 
l}elow  more  than  five  years  after  the  note 
became  due,  In  which  a  personal  Judgmrat 
against  the  husband  and  a  decree  foreclosli^ 
the  mortgage  were  prayed  for.  The  statute 
of  limitations  had  not  run  on  the  note 
against  the  maker,  by  reason  of  Interest  pay- 
ments made  by  him.  A  decree  of  foreclo- 
sure was  denied  for  the  reason  that  the  right 
to  the  same  was  barred  as  against  the  home- 
stead lnt«:e£rt  of  the  wife  in  the  real  estate. 
We  think  the  district  court  erred.  A  recov- 
ery on  the  note  was  never  barred  by  the 
statute  oC  limitations.  No  one  except  the 
husband  was  obligated  to  pay  the  debt  evi- 
denced by  the  note.  The  mortgage  was  a 
conditional  conveyance  secxirlng  the  payment 
of  the  note  so  long  as  It  was  a  valid  and  ex- 
isting demand  against  the  maker.  In  the 
case  of  Perry  v.  Horack,  63  Kan.  88,  64  Pac. 
900,  a  mortgage  on  a  homestead  was  execut- 
ed by  a  husband  and  wife  to  secure  a  note 
given  by  both  of  them.  Before  the  note  ma- 
tured the  husband  died  intestate,  and  the 
widow  with  three  infant  children  continued 
to  occupy  the  homestead.  The  mother  made 
payments  on  the  debt  out  of  money  derived 
from  the  products  of  the  mortgaged  land. 
The  minor  children  made  no'  payments.  In 
an  action  to  foreclose  the  mortgage,  brought 
more  than  five  years  after  the  maturity  of 
the  note,  it  was  held  that  the  payments 
made  by  the  widow  kept  the  debt  alive,  and 
that  the  mortgage  could  be  foreclosed  against 
all  the  land  mortgaged.  The  court  said: 
"If  payment  had  been  made  by  one  not  obli- 
gated to  pay  the  debt,  there  would  be  mcH*e 
reason  to  say  that  such  payment  did  not 
keep  the  mortgage  alive;  but  here  it  was 
made,  as  we  have  seen,  by  one  who  owed  the 
whole  debt,  and  who  Joined  in  a  mortgage 
given  to  secure  the  whole  debt.  The  chil- 
dren had  not  assumed  any  personal  liability 
for  the  debt,  and  had  nothing  to  do  with  the 
matter  of  payments;  but  they  took  the  land 
burdened  with  the  mortgage,  and,  so  long  aa 
the  statute  of  limitations  does  not  run 
against  the  debt  secured  by  the  mortgage.  It 
would  seem  that  the  mortgage  itself  might 
be  foreclosed,  and  the  propwty  sold  to  pay 
the  debt  which  the  mortgage  was  given  to 
secure.  Waterson  v.  Klrkwood,  17  Kan.  9; 
Schmucker  v.  Slbert,  18  Kan.  104,  26  Am. 
Rep.  765.  Payment  by  Mrs.  Horack  kept  the 
debt  alive,  and,  if  we  should  treat  these  pay- 
ments as  for  h^s^  alone,  the  mortgage 
would  still  be  enforceable.  If  she  alone  had 
made  the  note,  and  the  children  had  joined 
in  a  mortgage  on  their  inroperty  to  secure  it, 
and  the  debt  had  been  kept  alive  by  pay- 
ments of  the  maker,  no  one  would  contend 
that  the  mortgage  would  be  barred  as  to  the 
children,  or  that  it  would  be  affected  by  their 
failure  to  make  payments  or  otherwise  ac- 
knowledge existence  of  the  debt  The  chil- 
dren occupy  no  better  position  here,  and  the 
life  of  the  note  and  the  mortgage  no  more 
depend  upon  their  acts  than  In  the  case 
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attove  Buppoeed.  Considering  the  Interest  of 
the  parties  in  the  homestead,  their  relations 
to  the  debt  and  to  each  other,  we  conclude 
that,  the  debt  having  been  Itept  alive,  the 
mortgage  wlilcb  It  was  glvm  to  secure  Is  en- 
forceable against  the  entire  property  incliid- 
ed  in  It."  In  Jaclison  t.  LongweU,  68  Kan. 
93,  64  Pac.  981,  a  note  was  executed  Jointly 
hj  the  husband  and  wife,  and  the  land  ot 
the  iRtter  mortgaged  to  secure  Its  payment. 
The  note  became  barred  by  limitation  as  to 
the  wife,  but  was  kept  alive  by  the  husband 
by  payments  of  Interest  From  a  decree 
fwecloslng  the  mortgage  against  the  wile's 
land,  error  was  proeecuted  in  this  court,  and 
the  Judgment  affirmed.  The  court  said: 
"The  statute  of  limitations  having  run  In  fa< 
vor  of  Mrs.  Jadison,  she  was  discharged 
from  i>ersonal  liability  on  the  note,  and 
therefore  she  sustained  the  same  relation  to 
the  note  aa  though  she  had  never  signed  It; 
but  this  In  no  way  affected  her  agreemMit 
that  her  property  should  be  subjected  to  the 
payment  of  ber  husband's  debt  evidenced 
by  the  note,  and  the  case  remained  the  same 
as  though  be  only  had  signed  the  note  when 
It  was  ma^e,  and  both  had  at  that  time 
given  a  mortgage  to  secure  It."  In  the  pres- 
ent case  the  obligation  to  pay  the  note  rest- 
ed on  its  maker  with  the  same  force  and 
effect  at  the  time  the  action  was  begun  as 
It  did  when  the  note  was  executed,  and 
when  the  mwtgi^e  waa  given  to  secure  the 
note,  so  long  as  It  remained  a  valid  and 
subsisting  evidence  of  debt  against  the  mak- 
er. The  reasmi  is  much  stronger  for  not 
releasing  the  mortgaged  prc^Krty  Involved 
here  than  In  the  two  cases  from  which  we 
have  quoted. 

Other  parties  were  made  defendants  In  the 
court  below.  The  petition  alleged  that  they 
"<dalm  to  own  or  hold  some  right,  title,  or 
Interest  In  and  to  the  above-described  real 
'catate."  They  have  not  been  made  parties 
here.  There  Is  no  Judgment  for  or  against 
tbem  appearing  In  the  record.  They  seem  to 
have  been  dropped  out  of  the  case.  The  al- 
legations of  the  petition  were  Insufficient  to 
state  a  cause  of  action  against  them.  Short 
T.  Nofmer,  16  Kan.  220.  A  failure  to  make 
them  inrtles  to  this  proceeding  In  error  Is 
not  ground  for  dismissal. 

The  facts  being  agreed  to,  the  Judgment 
of  the  court  below  will  be  reversed,  with  di- 
rections to  enter  a  decree  foreclosing  tiie 
mortgage.  AU  the  Justices  concurrinjt 


(64  Kan.  441) 

FtTLXiSR  T.  McMAHAX  et  ux. 
(Sniveme  Court  of  Kaasas,  Division  No.  2. 

Feb.  8,  1902.) 

HORTOAOB— FORECLOSURE— HOHBSTBAD— 
LIMITATIONS. 

1.  A  husband  and  wife  joined  in  tbe  exeou* 
tiou  of  a  note,  and  la  a  mortgage  on  their 
homeHtMd  to  secure  it.  Tbe  busbaDd  made 
two  acknowledgments  in  writing  to  tbe  holder 
of '  the  note,  admitting  an  existing  liability 


thereon,  and  promising  to  pay  the  debt.  Th« 
note  never  was  barred  by  Ifmitatjon  as  against 
tbe  husband,  but  it  would  have  been,  except 
for  theee  written  acknowledements.  The  wife- 
made  uo  payments,  or  promises  to  pay.  fleU^ 
that  the  mortgaged  prtqierty  was  subject  to  nk 
for  the  payment  of  the  note. 

2.  The  case  of  Jackson  v.  Longw^l,  64  Pac; 
091,  03  Kan.  — followed,  and  Bank  v.  Hard- 
man,  61  Pac.  1131,  62  Kan.  242»  distluguiihed. 

(Syllabus  by  the  Court.) 

Error  from  district  court;  Bawlhu  county; 
A.  C.  T.  Gelgw.  Judga 

Action  by  W.  F.  Fuller,  receiver,  against 
Alfred  McMahan  and  wife.  Judgment  tot 
defendants.  Plaintiff  brings  error.  Be- 
versed.  .   

Argued  before  D08TER,  C.  J.,  and  SMITH 
and  POLLOCK,  JJ. 

TuUy  Scott  tor  plaintiff  In  error.  Demp- 
ster Scott  and  A.  Hemming,  for  defendants 
In  error. 

SMITH.  J.  On  the  ICth  day  of  June.  1886, 
Alfred  McMahan  and  Virginia  A.,  his  wife, 
executed  and  delivered  to  the  Iowa  Mortgage 
Company  their  promissory  note  for  the  som 
of  $600,  i>ayaUe,  with  Interest,  on  July  l. 
1891,  and  secured  Its  payment  by  a  mortgage 
on  a  quarter  of  a  section  of  land.  This  ac- 
tion was  commenced  on  the  17th  day  of 
April,  1899,  to  recover  xijfotk  the  note,  and 
to  foreclose  the  mortgage.  The  note  would 
have  been  barred  by  the  statute  of  limita- 
tions, but  for  the  fact  that  on  the  18th  day 
of  April,  1894,  and  again  on  June  28,  189i 
defendant  below,  Alfred  McMahan,  <Hie  of 
the  makers  of  the  note,  made  an  acknowledg- 
ment In  writing  to  the  holda  of  the  paper 
of  an  existing  liability  thereon,  and  prom- 
ised to  pay  the  debt  The  title  of  the  mort- 
gaged land  rested  in  Alfred  McMahan,  but 
the  premises  were  at  the  date  of  tbe  trial, 
and  tor  10  years  prior  thereto,  used  and 
occupied  as  a  homestead  by  the  mortgagors. 
The  district  court  rendered  a  Judgm^t 
against  Alfred  McMahan  to  the  amount  of 
the  note  and  interest,  but  denied  a  tore- 
'  closure  of  the  mortgage  Hen,  for  the  reason 
that  an  action  on  the  note  was  barred  by 
limitation  as  against  the  wife,  and  that  ber 
homestead  interest  in  the  land  was  dischar- 
ged from  liability  for  payment  of  the  debt 
We  think  the  court  below  erred.  Vfboa  the 
written  acknowledgments  of  liability  were 
made  by  Alfred  McMahan,  the  husband,  the 
bar  of  the  statute  of  limitations  had  not  at- 
tached. The  legal  effect  of  such  acknowl- 
edgment is  the  same  as  If  McMahan  had 
made  payments  on  the  note  when  he  execut- 
ed and  delivered  his  written  acknowledg- 
ments of  Indebtedness  and  promised  to  pay. 
We  have  Just  decided  In  the  case  of  Skh»- 
ner  v,  Moore.  63  Kan.  — ,  67  Pac.  827.  that 
payments  by  the  maker  will  prevent  the  stat- 
ute of  limitations  from  running  on  a  note 
executed  by  the  husband  alone.  wh«e  tbe 
land  of  tbe  wife,  occupied  as  a  homestead, 
was  mortgaged  to  aecure  it   The  case  of 
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Bank  T.  Hardman,  62  Kan.  242,  61  Pac. 
1131,  cited  by  couns^  for  defenctants  In  er- 
ror. Is  not  In  point  There  Hardman  and 
wife  executed  a  note,  secured  by  a  mort* 
gage  on  the  homestead,  payable  fire  years 
from  Its  date.  After  the  note  became  due, 
the  husband  entered  Into  a  written  contract 
extending  the  time  for  the  payment  of  the 
debt  fire  years  from  February  1,  1892.  The 
legal  title  of  the  land  was  in  the  husband. 
The  action  was  commenced  August  2S,  1888, 
to  fweclose  the  mortgage,  and  for  Judgment 
against  both  defendants.  In  the  present 
ease  the  acknowledgmoit  of  Indebtedness 
made  by  the  husband  was  within  the  life 
of  the  contract  which  the  wife  had  made  to 
the  creditor.  Tbere  was  no  new  agreement 
made.  The  oM  note  stood,  and  the  husband 
did  nothing  more  than  acknowledge  "his  lia- 
bility thereon,  and  make  a  promise  to  pay 
before  the  debt  was  barred.  By  operation 
of  law,  the  time  when  the  note  would  be- 
come barred  dated  from  the  last  written 
acknowledgment  of  a  subsisting  liability. 
The  case  of  Bank  r.  Hardman,  supra.  Is 
based  upon  the  principle  that  the  extension 
agreement  was  the  making  of  a  new  contract 
without  the  wife's  consent.  We  hare  no 
desire  to  e!xtend  the  doctrine  ot  that  case  to 
controversies  not  coming  squarely  within  the 
facts  on  which  it  was  decided.  The  case  of 
Ja<^8on  T.  Loogwell,  6S  Kan.  — .  64  Pac 
901.  is  almost  Identical  in  Hs  facts  with  the 
case  at  bar.  The  syllabus  reads:  **A  hu«- 
band  and  wife  Jolnt^  ^ecuted  a  note,  and 
secured  the  same  by  a  mortgage' mi  real  es- 
tate belonging  to  the  wife.  The  note  be- 
came barred  as  to  the  wife  by  the  statute  of 
limitations,  but  not  as  to  the  husband;  he 
having  made  payments  which  tolled  the  stat- 
ute. Held,  that  the  mortgage  could  be  fore- 
closed, and  the  wife's  land  sold  to  pay  the 
judgment  rendered  against  the  husband." 
That  decision  was  founded  upon  tiie  fact 
that  the  mortgage  was  given  by  the  wife  to 
secure  not  only  the  Joint  obligation  of  her- 
self and  husband,  but  the  obligation  of  each 
severally.  The  same  Is  true  here.  See,  also. 
Pwry  V.  Horack,  68  Kan.  — ,  9i  Pac.  990. 

The  judgment  of  the  court  below  will  be 
reversed,  and  a  new  trial  ordered.  All  the 
justices  concurring. 


m  Km.  sm) 

ALEXANDER  v.  BARKER. 
(Snpreme  Court  of  Kansae,  Division  No.  2. 
Feb.  8,  1902.) 

ALLBOATION  OF  AGENCT—DKNIAL— VERIFICA- 
TION—CONTRACT— C  ONS  TRUCTIO  N 
—ACCOUNTING. 
1.  Allegations  in  pleadings  of  the  execution 
of  contracts  ot  agency  are  to  be  taken  as  true 
unless  the  denial  of  them  be  verlSeil  by  affida- 
vit:  but  a  counter  pleading,  which  does  not 
Brat  to  put  the  execution  of  the  contract  in  is- 
sue, but  which  admits  its  execution  bj  failing 
to  deny  it  hy  affidavit,  and  for  new  matter 
pleads  its  illegality,  does  not  require  verifica- 
tion. 


2.  When  the  subject-nAatter  of  a  contract  is 
wholly  in  a  sister  state  or  foreign  country,  and 
the  agreement  in  respect  to  It  is  to  be  wholly 
performed  there,  Its  validly  Is  determinable  by 
the  laws  ot  such  state  or  country.  Hence  a 
eoutriict  of  agency  in  respect  to  lands  in  the 
Cherokee  Nation  of  the  Indian  Territory,  which 
is  to  be  performed  there,  hut  which  is  Invalid 
by  the  statute  law  of  the  Cherokee  Indians,  Is 
Bonenforceable  here,  although  a  suit  for  non- 
compliance with  it  may  be  of  the  class  called 
"transitory." 

3.  One  of  two  parties  to  an  illegal  contract, 
who  receives  profits  through  the  execution  of 
it,  will  not  be  compelled  to  account  to  the  lat- 
ter, beranse  to  require  him  to  do  so  would  be 
the  enforcement  of  the  illegal  agreement. 

(.Syllabus  by  the  Court.)  ' 

Error  from  district  court,  Labette  county: 
A.  H.  9kldmore,  Judge. 

Action  by  William  Alexand»  against  A. 
A.  Barker.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Affirmed. 

Argued  before  DOSTSR,  0.  J.,  and 
SMITH  and  POLLOCK,  JJ. 

A.  D.  Neale,  for  plaintiff  In  error.  J.  H. 
Crdchton,  for  defendant  In  error. 

DOSTER,  C.  J.  This  was  an  action  to 
recover  an  amount  of  rent  money  alleged  to 
have  been  collected  for  a  landlord  by  his 
agent,  'n'llilam  Alexander  claimed  to  be  en- 
titled to  citizenship  in  the  Cherokee  Nation 
in  the  Indian  Territory.  His  claim  was  de- 
nied by  the  Cberokees,  and  was  under  Inves- 
tigation by  the  proper  tribunal,  but  had  not 
l>een  decided.  Pending  the  adjudication  of 
his  claim  he  took  i>ossesslon  of  a  tract  of 
land  in  the  Cherokee  Nation,  and  Improved 
it,  and,  as  be  alleged,  employed  A.  A.  Bar- 
ker, a  citizen  among  the  Cberokees,  as  his 
agent,  to  rent  the  land  and  collect  the  rent 
money.  Collections  were  made,  but  not  ac- 
counted for,  as  he  alleged,  wherefore  suit 
was  Instituted.  Judgment  went  against  hlnif 
and  he  has  prosecuted  error. 

Plaintiff,  In  his  petition,  averred  the  em- 
ployment of  the  defendant  as  his  agent,  and 
the  action  of  the  latter  under  the  authority 
conferred.  To  this,  among  other  matters  of 
defense,  an  unverified  denial  was  interposed. 
The  statute  declares  that  "allegations  ol  the 
existence  of  any  appointment  or  authority 
shall  be  taken  as  true,  unless  the  dental 
of  the  same  be  verified  by  the  affidavit  of 
the  party,  his  agent  or  attorney.'*  Code 
Civ.  Proc.  i  108.  Plaintiff  In  error  states 
In  his  brief  that:  "He  relies  for  a  reversal 
of  this  case  upon  the  one  proposition  that  It 
was  error  for  the  court  to  permit  defendant 
to  show  that  he  was  not  the  agent  of  the 
plaintiff  In  the  collection  of  the  rents  men- 
tioned, but  was  himself  the  owner  of  the 
improvements."  This  claim  of  error  might 
be  well  taken  were  it  not  for  a  fact  pleaded 
by  the  defendant  wliich  disclosed  an  insuper- 
able legal  barrier  to  a  recovery  by  the  plain- 
tiff. That  fact  was  the  existence  ot  the 
following  statute  laws  of  the  Oherokee  Na- 
tion (chapter  13,  art.  11): 
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"Sec.  T79.  It  shall  be  unlawful  for  appli- 
cants f<^  citizenship  to  exercise  any  of  the 
rights  thereof  until  his  claim  for  such  rights 
are  determined.  He  shall  not  attempt  to 
cut  timber,  build  houses,  buy  property  or 
commence  merchandising,  or  do  any  other 
business  before  be  Is  adjudged  to  be  a  citi- 
zen, nor  shall  It  be  lawful  for  any  citiaien 
of  this  nation  to  aid  such  claimant  tn  doing 
any  of  these  things,  and  any  citizen  so  of- 
fending shall  be  punished  by  a  flue  of  not  less 
than  ten  nor  more  than  one  bnndred  dollars, 
or  be  imprisoned  for  not  less  than  ten  nor 
more  than  ninety  days,  at  hard  labor,  or  both 
by  fine  and  imprisonment  The  proper  trl- 
liunals  shall  take  cognizance  of  all  such  of- 
fenses and  have  Jurisdiction  thereof.  The 
sheriff  or  other  officer  proceeding  against 
such  parties,  shall  be  entitled  to  one  half  of 
such  fines  after  the  coat  of  suit  has  been 
deducted  therefrom."  ^ 

ArUcle  12: 

"Sec.  7S0.  All  improvements  whether  the 
Fame  be  farms  in  cultivation,  pastures  in- 
closed, Weils  dug  or  bored,  dwelling  houses, 
bams  or  other  structures  built  or  erected, 
growing  crops,  erections  of  any  kind  upon 
the  public  domain,  now  made  or  that  may 
hereafter  be  made  by  any  person  or  persons, 
not  citizens  of  the  Cherokee  Natiwi,  and 
who  are  not  authorized  by  the  laws  thereof 
or  Its.  treaties  with  the  United  States,  are 
hereby  declared  to  be  property  of  the  Chero- 
kee Nation,  and  any  sale  or  pretended  sale, 
lease  or  conveyance  of  any  nature  or  kind 
whatsoever  from  such  unauthorized  persons 
hereinbefore  declared  to  be  intruders  and 
trespassers  upon  the  public  domain,  to  any 
person,  a  citizen  of  this  nation,  or  other- 
wise, Is  hereby  declared  null  and  void  and 
of  no  effect  whatever. 

"Sec.  781.  It  Is  the  duty  of  the  sheriffs  ot 
the  several  districts  to  take  (^aige  of.  in 
their  resi>ective  districts,  all  such  improve- 
ments that  may  be  abandoned  or  that  may 
have  been  placed  In  the  hands  of  any  citi- 
zen of  this  nation,  and  the  same  to  hold 
until  disposed  of  by  the  national  coimcll." 

The  answer  in  this  case  amounted  to  a 
plea  of  confession'  and  avoidance.  It  con- 
fessed the  contract  of  agency  averred  In 
the  petltion.-^that  is,  confessed  It  by  not 
denying  It,— and  sought  to  avoid  its  effect 
by  pleading  Its  illegality.  This  may  be 
done.  The  record  does  not  contain  the  evi- 
dence. It  contains  only  a  synopsis  of  It  in 
the  form  of  a  statement  of  what  It  tended 
to  prove.  It  is  not  clear  from  this  statement 
whether  evidence  in  support  of  the  plea  of 
confession  and  avoidance  was  offered  and 
received,  but,  construing  the  meager  and 
somewhat  vague  recitals  of  the  statement  as 
best  we  can,  our  conclusion  Is  that  such  was 
the  fact.  The  case  was  tried  before  a  jury, 
and  a  general  verdict  returned  for  defend- 
nnt  Tlie  record  does  not  contain  the  court's 
Instructions,  and  therefore  we  are  unable  to 
know  what  issuable  facts  were  submitted  to 
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the  Jury;  but,  as  stated,  we  coqclnde  from 
the  epItfHne  of  the  evidence  contained  In  the 
record  (although  as  matter  of  constmcttoo 
of  the  language  used)  that  the  plea  of  con- 
fession and  avoidance  was  supported  l>7 
{ffoof.  It  only  remains,  therefore,  to  exam- 
ine the  validity  of  the  plea  in  avoidance  of 
the  plaintiff's  claim  ot  agency.  Willlun 
Alexander  was  not  a  citizen  of  the  Cherokee 
Nation.  His  claim  of  cltlz^iship  had  Dot 
yet  been  determined  In  his  favor.  Fendhit 
Its  favorable  determination,  he  could  not 
acquire  or  exercise  any  property  rights  on 
Cherokee  lands  or  among  the  Cherc^ee  peo- 
ple. His  attempt  to  acquire  such  rights 
was  denounced  by  the  above^uoted  statatei 
to  be  "unlawful,"  and  by  them  all  Improve- 
ments made  by  Mm  were  declared  to  l>e  the 
'  property  of  the  Cherokee  Nation;  and  tlw 
lease  made  by  him^  to  effectuate  which  the 
contract  of  agency  was  made,  was  declared 
"null  and  void  and  of  no  effect  whatever." 
The  above-quoted  statutes  do  not  appear  to 
impose  any  penalty  of  flue  or  imprlsoament 
on  the  ntmcitlzen  violating  their  provlsloitt, 
but  they  impose  heavy  penalties  on  the 
citixen  who  aids  a  noncltizen  in  doing  any 
of  the  prohibited  acts.  In  ord»  to  taint  a 
contract  with  that  illegality  which  reaulto 
from  its  vlc^tlon  of  statutory  law,  It  Is  not 
necessary  that  the  offending  parties  robject 
themselves  to  criminal  penalties.  If  the 
language  of  the  law  expresses  a  p<^cy  which 
the  act  of  the  parties  violates,  such  act  is 
without  1^1  efficacy,  and  no  claims  of  ri^t 
can  grow  out  of  it.  The  subject-matter  of 
the  alleged  contact  of  agency  was  one  in  re- 
spect of  which  no  le^  agreemoit  ooold 
have  been  made.  Alexander  could  not  bare 
land  in  the  Cherokee  Natirni;  therefore  be 
could  not  have  a  tenant  on  any  such  land, 
and  the  lease  or  othet  contract  of  rental 
made  iry  him  was,  in  the  language  of  the 
Cherokee  statute,  "null  and  void  and  ot  no 
effect  whatever."  The  omtract  ot  agency 
relied  on  by  Alexander  was  In  writing,  bat 
the  record  does  not  show  whether  It  vas 
executed  in  this  state  or  in  the  Cherokee 
Nation.  However,  knowledge  of  that  fact 
Is  not  material.  The  place  ot  performance 
of  the  contract  was  wholly  lu  the  Utter 
JurisdictioD,  and  it  became  thereby  a  con- 
tract of  that  Jurisdiction,  to  be  governed  in 
all  respects  as  to  its  validity  by  the  laws 
of  the  Cherokee  Nation.  Railroad  Co.  i. 
Johnson,  61  Kan.  417,  58  Pac.  1063.  No 
matter  where  the  act  <^  executing  the  irrlt- 
Ing  occurred,  it  was  as  though  executed  in 
the  Cherokee  country.  This  being  true,  and 
it  also  being  true  that  the  wmtract  was 
void  by  the  laws  of  the  ChercAees,  It  can- 
not  be  made  the  basis  of  an  action  here; 
It  Is  a  general  rule  that  contracts  made  la 
one  Jurisdiction,  and  Intended  to  be  perfonn- 
ed  there,  but  which  cannot  be 'made  the  basta 
of  au  action  there,  are  ponenforceable  ds^ 
where.  Though  an  action  for  ncmadhereoce 
to  the  agreement  may  be  ot  the  cUai  callad 
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"(ransitorr,"  It  caaoot  be  maintained  In  the 
courts  of  anotber  state  or  country.  McAllis- 
ter T.  Smith,  17  III.  S28,  65  Am.  Dec.  651; 
Moore  t.  Clopton,  22  Ark.  1^;  Irey  t.  Lal- 
land,  42  Ml88.  444,  97  Am.  Dec.  476,  2  Am. 
Bep.  606.  Satterthwatte  t.  Doughty,  44  N. 
G.  814,  50  Am.  Dec.  551:  Forepaugh  Rall- 
roBd  Co.,  128  Pa.  217,  18  Atl.  503,  5  L.  R. 
A.  SOS,  15  Am.  St  Rep.  672;  Chambers  t. 
Cbiirch,  14  R.  I.  39S,  61  Am.  Rep.  410; 
Kerwlu  t.  Doran,  20  Mo.  App.  397;  Mc- 
Garry  t.  NidcUn,  110  Ahu  559,  17  South. 
726.  55  Am.  St.  Rep.  40;  TredTvay  t.  Riley, 
32  Neb.  405,  48  N.  W.  26S,  29  Am.  8t  Rep. 
447;  Rue  v.  Railway  Co.,  74  Tex.  474,  8  S. 
W.  533,  16  Am.  St  Rep.  852;  Andrews  t. 
Fond,  13  Pet  66,  10  L.  Ed.  61;  BlackweU  r. 
Webster,  23  Blatchf.  537.  29  Fed.  614.  The 
moat  frequent  application  of  the  role  occurs 
in  actions  brought  In  the  courts  of  the  dif- 
fer^t  states  on  alleged  llabUttles  undtf  the 
laws  of  sister  states,  but  It  amtlles  as  well 
to  actions  brought  In  the  courts  of  for^gn 
countries  on  claims  of  liability  nonenforcfr- 
able  by  the  laws  of  the  sovereignty  where 
made  to  be  performed.  Story.  Confl.  Laws, 
H  242.  243.  Hence,  altbougta  the  Indian 
conntries  are  viewed  In  some  aspects  and 
See  some  purposes  aa  foreign  faatlons.  yet 
contracts  nonenfcucceable  there  are  likewise 
nonenforceaMe  here. 

A  claim  of  estc^ipel  Is  made  against  Bai^ 
kar.  It  Is  said  that,  having  gotten  money 
-under  a  contract  with  Al«cander,  he,  of  ne- 
cessity, admitted  it  to  be  Alexander's  mon- 
ey, and  cannot  now  be  heard  to  say  that  the 
contract  was  illegal.  The  fallacy  of  this 
claim  lies  in  the  fact  that  Barker  got  nothing 
nnder  the  contract  from  Al^ander.  Be  got 
notbtne  which  grew  out  of  anything  which 
Alexander  bad.  Tbla  was  not  an  action  to 
recover  the  value  of  anything  ot  which  Alex- 
ander was  possessed,  although  illegally, 
wblch  he  bad  turned  over  to  Barker  under 
an  agreement  of  sale,— as,  for  instance,  the 
improvements  which  the  former  had  made 
on  tbe  land,— but  It  was  an  action  to  re- 
cover something  of  which  he  was  not  pos- 
sessed, of  which  he  conld  not  be  rightfully 
possessed,  which  had  no  existence  when  the 
contract  was  made,  which  could  have  no 
existence  except  through  .the  contract  but 
In  respect  to  which  it  was  Illegal  to  con- 
tract Tbe  rule  Is  that  when  persons  as 
CO  parties  enter  Into  an  Illegal  contract  and 
one  of  them  receives  the  profits  or  oth^ 
advantages  arising  therefrom,  the  courts  will 
not  compel  him  to  account  therefor,  aa  In 
Bacb  case  the  right  of  the  <^er  to  a  share 
tbereln.  or  to  the  whole  of  it  If  such  were 
tbe  agreement  would  have  to  be  based  upon 
tbe  illegal  ctHitract  and  to  permit  him  to 
recover  It  would  be  in  reality  an  enforce- 
ment of  the  Illegal  scheme.  The  law  tbere- 
tore  leaves  him  where  it  finds  him.  15  Am. 
A  Eng.  Enc.  Law  (2d  Ed.)  p.  1008  et  seq. 

The  Judgment  of  the  court  below  is  af- 
flroMd.  Ail  the  Justices  coocorring. 
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BUCEWAI/TEB  v.  ATOHISON.  T.  ft  &  .F. 
BY.  OO. 

(Supreme  Court  of  Kansas,  Dlvlsioa  Nih  3. 
Feb.  8,  1902.) 

BAIUtOAD  RIGHT  OP  WAV— BJECTMBNT— 
RIGHTS  OF  LANDOWNERS. 

Where  a  landowner  has  stood  by  and  per- 
mitted a  railrosd  compau^  poEsessiof  tbe  right 
ot  eminent  domain  to  build  and  put  in  opera- 
tion a  Hue  of  road  across  his  land,  and  thereby 
create  large  interests  nseful  to  tbe  company 
and  the  public,  witliout  first  having  obtained 
the  authority  so  to  do  by  tbe  exercise  of  the 
right  of  eminent  domain  or  otherwise,  he  can* 
not  maintain  an  action  of  ejectment  against 
such  company  to  recover  the  rizht  of  way 
occupied  by  it  and  necessary  for  the  operation 
of-snch  road. 
(SyUabus  by  the  Court) 

Error  from  district  conrt  Neoabo  comity; 
L.  Stlllwell,  Judge. 

Action  by  Laura  Buckwalter  against  the 
Atchison,  Tf^ka  &  Santa  F6  Railway  Com- 
pany. Judgment  for  defendant;  and  plain- 
tiff brings  error.  Affirmed. 

Argued  before  CUNNINGHAM,  BLLI8» 
and  POLLOCK.  JJ; 

H.  P.  Farrelly,  for  plaintiff  in  mm.  A. 
A.  Hurd  and  O.  J.  Wood,  for  defendant  In 
«Tor. 

CUNNINGHAM.  J.  This  was  an  action 
in  ejectment  brought  by  the  plaintiff  in  tat- 
ter, as  plaintiff  below,  against  the  defend- 
ant in  error,  as  defendant  below,  to  recover 
a  strip  of  land  200  feet  wide  across  120  acres 
owned  by  her  in  Neosho  county;  this  strip 
of  200  feet  in  width  being  a  portion  of  the 
right  of  way  of^a  long  and  important  rail- 
road wltbln  and  without  this  state,  passing 
through  many  of  the  counties  of  this  state, 
and  ccmnectlng  its  villages  and  cities.  Her 
petition  was  filed  September  19,  1809.  This 
land  was  originally  a  part  of  what  is  known 
as  "Osage  Ceded  Lands,"  which,  prevlona  to 
December  28.  1886,— that  being  tbe  date  of 
plaintitTs  patent— belonged  to  tbe  govern- 
ment of  tbe  United  States.  In  the  latter 
part  of  1883  the  railroad  company,  from 
which  the  defendant  derived  its  title,  enter- 
ed upon  this  land,  and  constructed  Its  line  of 
road  across  the  same.  The  road  was  fully 
completed  and  this  right  of  way  occupied 
on  January  1,  18S4,  and  has  been  continu- 
ously so  occupied  ever  since.  The  plaintiff 
had.  about  July  1,  1880,  settled  thereon,  and 
made  valuable  and  lasting  Improvements. 
Title  to  the  land,  however,  could  only  be  pro- 
cured  by  actual  purchase,  and  not  by  pre- 
emption or  homestead  entry.  Before  the 
railroad  company  commenced  the  building 
of  its  line  of  road,  it  instituted  proceedinjrs 
for  tbe  purpose  of  condemning  a  right  ot 
way  through  this  and  other  lands  In  this 
cotmty.  The  plaintiff  claims  that  these  pro- 
ceedings were  so  Irregular  as  to  be  abso- 
lutely void,  and  that  the  railroad  company 
took  no  rights  thereunder;  one  of  the  Ih- 
flnnltlea  being  that  as  she  was  aa  actual 


Digitized  by  Google 


882  67  FAOtFlO 

occupant  of  the  land  at  the  time  of  these 
proceedings  .aod  claimed  an  Interest  therein, 
she  was  entitled  to  a  written  notice,  which 
was  not  giren.  As  to  whether  these  proceed- 
ings were  void  we  do  not  determine,  as  we 
find  onrselTes  compelled  to  affirm  the  judg- 
ment of  the  court  trelow  regardless  of  their 
sufficiency.  This  action  Is  one,  hi  short,  to 
put  a  railroad  company  out  of  the  possession 
and  deprive  it  of  the  use  of  a  portion  of  its 
right  of  way,  thus  more  effectually  stopping 
the  running  of  its  trains  and  the  carrying 
of  passengers  and  freight  over  Its  line  than 
would  the  destruction  of  bridges  or  the  tear- 
ing up  of  its  track,  for  such  damages  could 
be  quickly  repaired;  but  to  enable  the  com- 
pany to  resume  the  use  of  this  right  of  way, 
being  once  legally  ejected  therefrom,  would 
require  the  somewhat  tedious  operation  of 
the  process  of  condemnation  under  Its  right 
of  eminent  domain.  In  the  meantime  not 
only  would  the  vast  financial  Interests  of 
the  company  Itsedf  be  Inrolved,  and  great 
money  loss  result  to  It,  but,  much  more  than 
this,  great  public  incoBTenlence  and  loss 
woald  result.  How  great  both  might  be  we 
hare  only  to  think  what  general  consterna- 
tion would  come  to  many  parts  of  the  state 
and  large  numbers  of  people  were  It  an- 
nonnced  that  a  section  of  a  half  mile  In 
length  in  any  of  our  leading  railways  had 
suddenly  sunk  Into  an  abyss,  and  thereby  all 
communication  over  such  line  interrupted  for 
a  period  of  30  or  60  days.  Such  interrup* 
tlon  and  such  private  loss  find  no  adequate 
n^tum  to  the  landowner  In  a  case  where  a 
like  result  would  be  brought  about  by  the 
decree  of  a  court  in  an  action  of  ejectment, 
tof  at  the  end  ot  the  time  required  under  the 
law  to  accomplish  it  by  a  proceeding  In  con- 
demnation the  railway  resumes  the  use  of  its 
road,  and  the  landowner  mast  accept  the 
price  of  his  damages.  So  that,  should  the 
court  permit  plalntifrs  to  recover  in  such 
cases,  no  benefit  could  come  to  them,  while 
Incalculable  barm,  Inconvenience,  and  loss 
would  come  to  the  railway  company  and 
general  public.  Public  policy  stays  the  hand 
of  tbe  courts  under  such  circumstances. 
Again,  we  think  that  the  equitable  doctrine 
of  estoppel  prevents  the  plaintiff's  recovery 
iQ'thls  case.  She  obtained  her  patent  to  the 
land  from  the  government  In  December, 
1886.  She  lived  on  the  land  when  tbe  road 
was  built  across  it  She  has  known  of  the 
operation  and  existence  of  the  road  ev^ 
since.  She  bas,  of  necessity,  known  of  the 
expenditure  of  vast  sums  of  money  In  the 
building,  equipment  and  extension  of  the 
road,  and  In  this  case  has  undoubtedly 
known  of  the  fact  that  the  road  has  passed 
from  the  hands  of  the  original  owners  to 
those  of  the  present  proprietors;  and  yet 
there  is  no  evidence  in  tbe  record  that  she 
has  ever  in  any  way  manifested  her  dissent 
or  objection.  This  being  so,  she  ought  not 
now  to  be  permitted  to  stop  all  traiHc  over 
and  use  of  this  line  of  road  that  she  has 
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stood  by  and  without  objection  permitted 

to  be  constructed.  These  views  are  abun- 
dantly sustained  by  the  ■authoritlea.  In 
Railway  Oo.  v.  Allen,  113  Ind.  581.  15  N.  E. 
446,  at  pages  583,  584,  118  Ind.,  pages  44T. 
448,  15  N.  E.,  this  doctrine  is  snnounced 
in  the  following  language:  "Whdt  we  affirm 
Is  that  acqulescmce  after  public  rights  bare 
intervened  will  prevent  a  landowner  from 
destroying  the  line  of  road  by  wresting  pos- 
session of  a  part  of  it  from  the  company. 
This  principle  does  not  rest  upon  tbe  right 
of  the  railroad  corporation  so  much  as  upon 
considerations  of  public  policy.  The  rights 
of  citizens  are  often  abridged  in  order  that 
the  public  welfare  may  be  promoted.  Chief 
among  the  fundamental  maxims  of  Juris- 
prudence Is  that  which  declares  that  re- 
gard be  had  to  the  public  welfare  as  tbe 
highest  law,*  and  this  maxim  underlies  the 
rule  we  have  under  discussion.  Under  oar 
American  constitutions  tbe  maxim  is  not 
pushed  so  far  as  in  England.  But  it  goes 
far  enough  with  us  to  sn|H;>ly  ample  ground 
for  denying  one  who  bas  slept  upon  bis 
rights  a  right  to  dispossess  a  railroad  com- 
pany charged  with  a  service  pnWic  In  Its 
nature,  and,lmportant  to  the  social  and  com- 
mercial interests  of  the  country.  Compen- 
sation he  may  recover;  possession  be  c«n- 
not.  To  the  recovery  of  Just  compensation 
Ills  rights  are  confined.  Our  conclusion  rests 
<m  principle,  and  is  fortified  by  authorltj. 
Railroad  Co.  v.  Johnston,  59  Pa.  290;  Smart 
V.  Railroad  Co.,  20  N.  H.  233;  HarrlDgton 
V.  Railroad  Co.,  17  Minn.  215  (Gil.  188t; 
Harlow  V.  Railroad  Co.,  41  Mich.  336.  2  N. 
W.  48;  Maxwell  v.  Bridge  Co.,  41  Mlrh.  453. 
2  N.  W.  639;  Railway  Co.  v.  Smith,  113 
Ind.  238,  15  N.  B.  256;  RaUroad  Co.  v.  Nye. 
113  Ind.  223.  15  N.  E.  261.  Vast  Interests 
are  often  Involved  In  the  maintenance  of 
railroads.  They  are  charged  with  a  public 
service,  and  a  public  character  Is  so  stroofrly 
Impressed  upon  them  that  courts  exercise 
a  control  over  them  beyond  that  assumed 
over  individual  citizens.  They  are  recog- 
nized as  instruments  of  Interstate  commerce, 
and  as  such  are  within  the  control  of  the 
Federal  congress.  Bobbins  v.  Taxing  Dlst, 
120  U.  S.  494,  7  Sup.  Ct  592,  30  L.  Ed.  6M; 
State  Freight  Tax  Case,  15  Wall.  232,  21 
L.  Ed.  146;  Baltimore  &  O.  R.  Co.  v.  Msry- 
land,  21  Wall.  456,  22  L.  Ed.  678.  They  may 
exercise  rights  under  the  power  of  eminent 
domain  because  of  their  public  character. 
Towns  spring  Into  existence  along  tbelr 
lines.  Factories,  elevators,  and  warehonsei 
are  built  upon  them.  The  mails  of  tbe  na- 
tion are  carried  by  them.  They  are  com- 
mon carriers  of  freight  and  passengers.  Ail 
these  Interests,  and  more,  combine  In  de- 
manding that  a  citizen,  who  has  stood  by 
until  after  the  completion  of  a  line  of  rood 
has  Involved  public  interests,  shsll  not  be 
allowed  to  sever  the  line  and  destroy  Its  effi- 
ciency by  wresting  possession  of  part  of  It 
'  from  the  company.  Hie  esse  does  not  staiM) 
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upon  the  (Hrdlnary  doctrine  of  «stoppeL  The 
areat  principle  oi  public  policy  enters  as  an 
Important  factor,  and  controls  the  Judgment 
of  the  court  Nor  Is  there  any  great  bard- 
sbtp  upon  tlie  landowner  In  yielding  to  its 
dominion.  Amirie  remedies  are  open  to  him. 
He  may  demand  and  secure  full  compensa- 
tion. He  may  do  more,  for  be  may  Invoke 
tbe  aid.  of  the  strong  arm  of  the  courts; 
but,  to  do  this  with  success,  he  must  move 
before  public  interests  are  InTolved.  If  he 
remains  inactive,  better  tbat  he  suffer,  If 
some  one  must  suffer,  than  the  community. 
Bat  he  need  not  suffer,  for  comiwnsatlon,  If 
seasonably  asked,  will  always  be  awarded 
him.  although  possession  will  be  denied." 
In  Saunders  t.  Railroad  Co.,  101  Tenn.  206, 
47  S.  W.  155,  the  court  uses  this  language: 
"By  Its  charter  the  defendant  was  author- 
ised to  acquire  a  right  of  way  by  condemna- 
tion, tfltt,  or  purchase,  and  to  construct  and 
operate  a  railroad  thereon.  It  purchased 
the  right  of  way  here  in  question,  with  tlje 
rest  of  tbe  road,  from  one  claiming  to  have 
acquired  title  through  another  regularly  char- 
tered railroad  company,  which  had  taken 
this  particular  right  of  way  and  others  in 
the  line  and  constructed  a  road  upon  them. 
In  this  manner  the  defendant  has  come  Into 
the  possession  of  the  right  of  way  through 
tbe  land  of  the  plalntUts  In  good  faith,  and 
is  occupying  and  using  It  for  the  purposes 
contemplated  by  its  charter.  Such  being 
true,  tbat  possession  cannot  be  disturbed  by 
an  action  of  ejectment,  though  the  defend- 
ant's title  be  bad  on  account  of  tbe  fact  that 
the  former  company  failed  to  acquire  title 
to  this  right  of  way  by  condemnation  or 
otherwise.  At  tbe  most  tbe  plaintiffs  are 
entitled  to  compensation  and  damages  tmty, 
nnd  not  to  a  recovery  of  the  land.  Conced- 
ing tluit  what  previously  transpired  was  in- 
effectual to  devest  tb&  plaintiffs  of  their  ti- 
tles to  this  strip  of  ground,  and,  consequent- 
ly, that  the  defendant  acquired  no  title 
thereto  by  its  purchase,  the  result  of  this 
litigation  must  be  tbe  same,  for  in  tbat  event 
the  defendant,  under  Its  charts  and  the  gen- 
eral  law,  undoubtedly  had  plenary  power  to 
condemn  the  right  of  way  for  railroad  pur- 
poses, and,  being  now  In  possession  and  ac- 
tually operating  the  road,  it  cannot  be  eject- 
ed, tboogh  it  has  not,  In  .fact,  condemned 
tbe  land  and  paid  for  IL"  In  Roberts  v. 
BaUroad  Co.,  158  U.  S.  1,  15  Sup.  Ct  756,  39 
Bd.  873,  on  pages  10,  11,  158  U.  S.,  page 
758.  15  Bup.  Ct..  the  court  uses  this  lan- 
guage: "It  is  well  settled  that  where  a  rail- 
road company,  having  the  power  of  eminent 
domain,  has  entered  into  actual  possession 
of  land  necessary  for  its  corporate  purpose, 
whether  with  or  without  tbe  consent  of  tbe 
owners  of  such  lands,  a  sut>sequent  vendee 
of  the  latter  takes  the  land  subject  to  the 
burden  of  the  railroad;  and  the  right  to 
payment  from  the  railroad  company,  If  It 
entered  by  virtue  of  an  agreement  to  pay, 
or  to  damages.  If  the  entry  was  uuauthoriz- 
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ed,  belongs  to  tbe  owner  at  the  time  the  rail- 
road company  took  possession.  *  *  *  So, 
too.  It  has  been  frequently  held  that  If  a 
landowner,  knowing  that  a  railroad  company 
has  entered  upon  his  land  and  is  engaged  In 
constructing  Its  road  without  having  com- 
plied with  the  statute  requiring  either  pay- 
ment by  agreement  or  proceedings  to  con- 
demn, remains  Inactive,  and  permits  them 
to  go  on  and  expend  large  sums  in  the  work, 
he  will  be  e8toi^>ed  from  maintaining  either 
trespass  or  ejectment  for  the  entry;  and  will 
be  regarded  as  having  acquiesced  therein, 
and  be  restricted  to  a  suit  for  damages. 
Railroad  Co.  v.  Ormsby,  7  Dana,  270;  Har- 
low v.  Railroad  Co.,  41  Mich.  336,  2  N.  W. 
48:  Railroad  Co.  v.  Turner,  31  Ark.  494,  25 
Am.  Rep.  564;  Pettibone  v.  Railroad  Co., 
14  Wis.  443;  Railroad  Co.  v.  Goodwin,  111 
lU.  273,  53  Am..  Rep.  022."  In  addition  to 
cases  cited  in  opinions  above,  see  Railroad 
Co.  V.  Hetfleld,  29  N.  J.  Law,  206;  Taylor 
V.  Railway  Co.,  63  Wis.  327.  24  N.  W.  84; 
South  &  North  Alabama  R.  Co.  v.  Alabama 
G.  S.  R.  Co.,  102  Ala.  236,  14  South.  747;  . 
Provolt  V.  Railroad  Co.,  57  Mo.  256;  Baker 
V.  Same,  Id.  265;  Morgan  v.  Railway  Co.. 
130  lad.  101,  28  N.  £3.  548;  Aallroad  Co.  v. 
Englehart.  57  Neb.  444,  77  N.  W.  1002. 
While  the  exact  point  has  never  before  been 
passed  upon  by  this  court,  we  find  tbat  tbe 
I<^Ic  of  the  cases  heretofore  decided  com- 
pels to  this  conclusion.  State  v.  Dodge  City 
M.  &  T.  Ry.  Co.,  53  Kan.  377,  36  Pac.  747,  42 
Am.  St.  Rep.  295;  Railroad  Co.  v.  Nyce,  61 
Ran.  394,  49  Pac.  1040,  48  L.  B.  A.  241. 
We  are,  however,  but  putting  ourselves  In 
line  with  the  authorities  and  with  sound  rea- 
son and  public  policy  In  holding  that,  where 
a  landowner  has  stood  by  and  permitted  a 
railroad  company  possessing  the  right  of 
Mulnent  d:>main  to  build  and  put  in  opera- 
tion a  line  of  road  across  his  land,  and  there- 
by create  large  Interests  useful  to  tbe  com- 
pany and  the  public,  he  cannot  maintain 
ejectment  against  such  company;  at  least 
so  far  as  its  right  of  way  necessary  to  the 
efUcient  discharge  of  Its  duty  as  a  public 
carrier  Is  concerned.  No  good  will  come  to 
the  landowner  by  his  success  in  such  action, 
for  as  soon  as  can  be  done  under  the  law 
his  land  is  taken,  and  he  receives  full  com- 
pensation therefor.  Why  should  be  not  be 
compensated  at  once,  and  the  vast  damage 
to  the  public  caused  by  the  Interruption  of 
traffic  be  averted  ? '  Of  course,  we  do  not 
wish  to  be  understood  as  holding  that  a  land- 
own^  may  not  successfully  maintain  an 
action  for  his  damages  sustained  at  any  time 
within  the  statute  of  limitations,  or  that  he 
may  not  even  maintain  his  action  in  eject- 
ment at  any  time  where  these  public  in- 
terests had  not  intervened.  It  may  be  that 
in  this  case  the  plaintiff  never  had  any  right 
of  action,  as  she  took  the  title  to  the  land 
long  after  the  road  was  built  across  It,  and, 
so  far  as  we  know,  with  tbe  knowledge  and 
consent  of  the  United  States  government;  but 
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we  have  viewed  It  as  though  she  were  the 
owner  of  the  land  at  the  time  the  road  was 
ViiUt,  and  therefore  possessed  whatever 
rights  any  owner  would  have. 

The  judgment  of  the  trial  court  will  be 
affirmed.  All  the  Justices  concurring. 


(«  Kan,  456) 

STATE  T.  EDWARDS. 
(Supreme  Court  of  Kausas,  Division  No.  8. 
Feb.  8.  1902.) 
JURY—TALEiaMEN— WHEN  AUTHORIZED. 

1.  Section  273  of  the  Civil  Code,  which  pro- 
vides, "When  the  requisite  numlier  of  Jurors 
cannot  otherwise  be  ootalned,  the  sheriff  shall 

select  talesmen  to  supply  the  deficiency  from 
the  bystanders  or  the  body  of  the  county,  as 
the  court  may  direct,"  by  section  208  of  the 
Criminal  Code  made  applicable  to  the  impanel- 
ing of  Jurors  in  criminal  cases,  is  a  specisil  pro- 
vision, to  he  applied  only  when  it  is  found  by 
the  court  that  additional  jurors  necessary  to 
constitute  a  panel  cannot  otherwise  be  ob- 
tained. 

2.  Additional  Jurors  were  necessary  to  con- 
stitute a  panel.  Defendant  requested  the 
names  of  additional  qurors  to  be  drawn  from 
the  jnry  box,  as  provided  by  section  1,  c.  121, 
Laws  ISOiJ.  The  fact  alone  that  the  jury  box 
was  found  empty  did  not  authiHize  the  trial 
court  to  proceed  under  the  provisions  of  section 
27S  of  the  CSvil  Code,  by  ordering  the  sheriff 
to  summons  talesmen  from  the  bystanders  or 
body  of  the  county  to  complete  the  panel,  in 
the  absence  of  a  further  showing  that  the  jury 
liox  could  not  at  the  time  be  legally  filled,  or 
in  some  manner  a  Jury  could  not  be  legally  ob- 
tained. 

(tSyllabus  by  the  Court.) 

Appeal  from  district  court.  Flyey  county; 
Wm.  EastoQ  Hutchison,  Judge. 

Charles  Edwards  was  convicted  of  crime, 
and  appeals.  Reversed. 

Argued  before  DOSTER,  C.  3.,  and  SMITH 
and  POLLOCK,  JJ. 

W.  R.  Hopkins,  M.  W.  Sutton,  and  T.  A. 
Scatee,  for  appelant  A.  A.  Oodard,  Atty. 
Gen.,  and  Geo.  L.  Miller.  Co.  Atty.  (H.  F. 
Mason,  of  counsel),  for  the  State. 

POLLOCK,  J.  The  single  question  which 
we  shall  consider  In  this  case  arises  upon 
the  manner  of  Impaneling  the  Jury.  The 
many  other  errors  assigned  are  not  well  tak- 
en. At  the  time  the  case  was  called  for 
trial,  as  appears  from  the  record,  but  one 
member  of  the  regular  panel  of  Jurors  was 
present.  Upon  Inquiry  made  by  the  court  as 
to  how  a  Jury  should  be  selected,  defendant 
objected  to  the  Impaneling  Of  a  Jury  In  other 
manner  than  that  provided  by  law,  and  re- 
quested the  names  of  additional  jurors 
should  be  drawn  from  the  jury  box.  Upon 
the  county  derk  being  brought  In,  with  the 
jury  box,  the  information  was  elicited  that 
there  were  no  names  remaining  in  the  box; 
that  all  had  been  drawn  out  in  the  usual 
way.  Thereupon  the  court  ordered  the  sber- 
ifif  to  call  as  Jurors  to  serve  In  the  case  25 
men  from  the  bystanders  and  body  of  the 
county,  to  which  order  defendant  objected. 
After  an  adjournment  of  the  court.  It  ap- 


pears from  the  record,  0  members  of  the  reg- 
ular panel  of  jurors  were  In  attendance.  Tbe 
record  proceeds  as  follows:  'The  defeodtnt 
objects  further  for  the  reason  tba't  the  ju- 
rors to  .be  called  have  never  been  property 
summoned  and  sheeted;  and,  further,  tbere 
is  no  authority  of  law  to  Justify  the  court 
In  summoning  Jurors  from  the  bystanders 
and  dtlzens,  or  for  the  sheriff  In  summonhig 
bystanders  and  citizens,  when  a  request  hu 
been  made  to  have  them  drawn  from  the  box 
by  the  defendant"  Which  objection  wss  by 
the  court  overruled.  After  examination  ot 
the  jury,  and  immediately  before  It  wu 
sworn  to  try  the  case,  defendant  made  bis 
challenge  to  the  array,  which  challenge  vu 
overruled. 

Appellant  contests  the  right  of  the  court  to 
thus  Impanel  a  jury  In  his  cause  under  tbe 
statutory  provision  for  the  selection  of  a  lo- 
ry then  in  force,  as  contained  In  section  1,  c. 
121,  Laws  1889,  which  reads  as  follows: 
".When  tbere  shall  not  be  Jurors  enough 
present  to  form  a  panel  in  any  cause,  tbe 
court  may  direct  the  sheriff  or  other  officm 
to  summon  a  sufficient  number  of  persona 
having  qualifications  of  jurors  to  complete 
such  panel  from  the  bystanders  or  from 
among  the  neighboring  citizens,  and  the  offi- 
cer shall  summon  the  number  so  ordered: 
provided,  that  In  case  either  party  to  saA 
cause,  by  himself  or  his  attwney,  shall  bo 
request  it.  It  shall  be  the  duty  of  tbe  judge  of 
said  court  to  cause  a  venire  to  Issue  namlag 
the  jurors  whose  names  shall  be  drawn  from 
among  those  from  which  the  regular  paod 
were  drawn,  and  shall  be  drawn  In  the  same 
manner:  provided,  that  the  names  of  said 
Jurors  may  be  drawn  in  the  presence  of  tlie 
Judge  of  said  court'trylng  said  case,  after  tbe 
notice  of  the  time  of  said  drawing  has  beeo 
given  to  the  parties  or  their  attorneys  in  said 
case,  who  shall  have  the  right  to  be  present 
at  said  drawing.  If  they  so  announce  In  open 
court  at  the  time  said  venire  is  demanded: 
provided  further,  that  if  any  Juror's  name  be 
drawn  who,  on  account  of  distance  from  tbe 
place  where  the  court  Is  held  or  other  reason, 
he  cannot  be  conveniently  served,  the  court 
or  judge  trying  the  case  may  otd»  other 
names  to  be  drawn,  who  can  more  readily 
and  conveniently  be  served.  Any  person 
serving  as  a  Juror  drawn  under  said  special 
ventre  herein  shall  not  be  disqualified  for 
further  Juror  service  on  the  regular  paad 
thereafter  drawn,  or  otherwise,  and  his  naoie 
shall  be  treated  the  same  as  if  be  had  not 
served  as  a  juror."  The  state  afflnns  the 
right  of  the  trial  court  to  order  a  jury  som- 
moned  from  tbe  bystanders  or  body  of  tbe 
county  in  the  manner  Indicated.  If  It  be  coo- 
ceded  the  record  shows  a  Jury  was  so  to- 
paneled,  tmder  the  provisions  contained  In 
section  273  of  the  Civil  Code,  which  provides. 
"When  the  requisite  number  of  Jurors  cannot 
otherwise  be  obtained,  tbe  sherllf  shsll  select 
talesmen  to  supply  the  deficiency  from  the 
bystanders  or  tbe  body  of  the  county,  u  the 
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court  may  direct."  Section  208  of  tlie  Orlm- 
lual  Code  provides:  "Tlie  proceedings  pre- 
scribed by  law  in  civil  cases,  In  respect  of  tUe 
^mpanellng  of  Jurors,  tlie  keeping  them  to- 
grether,  and  tlie  manner  of  rendering  tbeir 
Terdict,  shall  be  tiad  upon  trials  on  Indict- 
ments and  informations  for  criminal  offens- 
es, except  in  cases  otherwise  provided  by 
statute."  But  the  claim  is  made  by  tlie  state 
that  the  record  does  not  affirmatively  show 
the  Jury  impaneled  in  the  case  to  have  been 
called  from  among  the  bystanders  or  from 
the  body  of  the  county.  From  a  careful  ex- 
amination of  the  record,  we  think  it  does 
affirmatively  show  a  portion  of  the  Jury  was 
called  under  the  order  of  the  .court  from 
among  the  bystanders.  At  no  time  does  the 
record  show  more  tlian  six  of  the  regular 
panel  of  Jurors  present  In  court.  Counsel  for 
defendant  expressly  placed  the  ground  of  his 
objection  to  the  calling  of  Jurors  about  to  be 
called  upon  the  ground  there  was  no  author- 
ity of  law  to  Justify  the  court  in  causing  ju- 
rors to  be  summoned  from  the  bystanders 
and  citizens  whe^a  request  has  been  prefer- 
red to  have  Juron  drawn  in  the  usual  way. 
It  must  be  assumed  counsel  was  objecting  to 
the  taking  of  a  st^  alwut  to  be  taken  by  the 
court  in  the  progress  of  the  trial,  and  that 
the  court  overruled  this  'objection  from  his 
understanding  of  the  law,  and  not  upon  the 
ground  that  the  step  objected  to  was  not 
being  taken,  or  the  ruling  would  have  been 
placed  upon  this  ground. 

The  question  for  our  determination  is,  did 
the  court  err  In  this  case  In  impaneling  the 
jury  by  causing  bystanders  to  be  summoned 
on  the  Jury  under  the  order  made?  The 
statutory  provision  above  quoted,  which  ap- 
pellant relies  upon  to  work  a  reversal  of  the 
judgment  of  conviction  In  this  case,  Is  man- 
datory. In  the  case  of  State  v.  Simons,  61 
Kan.  752,  GO  Pac.  1052,  this  court  held: 
"When  there  are  not  enough  Jurors  of  the 
Tegular  panel  present  In  court  to  constitute 
a  jury,  and  either  party  to  a  case  called  for 
trial  requests  that  the  necessary  additional 
nnmber  be  drawn  In  the  manner  prescribed 
by  chapter  121,  Laws  1809  (Gen.  St.  1899, 
9  3700),  it  becomes  the  duty  of  the  Judge  to 
cause  the  drawing  to  l>e  made,  and  not  to 
fill  the  panel  with  talesmen  from  among  the 
bystanders.  The  case  of  Trembly  v.  State, 
20  Kan.  lie,  distinguished."  It  Is  also  the 
latest  expression  of  the  legislative  will  upon 
the  subject,  and  the  act  of  which  It  Is  a  part 
forms  a  general  scheme  of  proceeding  In  the 
selection  and  impaneling  of  Juries  under  the 
jury  system  of  this  state,  and  is,  as  a  conse- 
quence, "Where  applicable,  exclusive  of  all 
others.  The  provision  relied  upon  by  the 
state,  and  adopted  by  the  trial  court  In  this 
case,  is  a  special  provision  not  found  in  the 
{general  scheme,  and,  indeed,  only  to  be  ap- 
plied to  special  cases  of  emergency,  or,  as  ex- 
pressed in  the  act  itself  (Civ.  Code,  §  273), 
"when  the  requisite  number  of  Jurors  cannot 
be  otherwise  obtained."   There  was  no  flnd- 


-ing  by  title  conrt  In  tills  case  that  the  emer- 
gency provided  against  by  this  section  of  the 
Code  had  arisen.  Neither  do  the  facts  hi  the 
record  Justify  the  conclusion  that  any  such 
emergency  liad  arisen  in  this  case.  True, 
the  Jury  box,  upon  being  produced  by  the 
pTOQer  custodian  thereof,  was  found  empty, 
but  the  act  provides  how  and  when  it'shall  be 
replenished.  Section  3T95  et  seq.,  c.  54,  Gen. 
St  1901.  From  an  inspection  of  the  record, 
it  is  found  the  case  was  tried  on  the  14th 
day  of  April,  1900.  The  act  provides  for  the 
selection  of  names  with  which  the  Jury  box 
is  replenished  In  the  month  of  April  for  the 
succeeding  year.  And  we  perceive  In  this 
case  no  Insuperable  obstacle  in  the  way  of 
proceeding  in  the  impaneling  of  a  Jury  to 
try  this  case  In  the  exact  manner  pointed 
out  by  the  statute.  To  have  so  proceeded 
might,  and  In  all  probability  would,  have 
caused  a  short  delay  in  the  trial  of  the  case; 
but  such  delay.  If  occasioned,  is  not  a  suffi- 
cient reason  why  the  positive  provisions  of 
the  act  in  question,  intended  to  safeguard 
the  property  and  liberty  of  the  citizen  liti- 
gant, should  be  set  at  naught 

We  are  therefore  of  the  opinion  the  sec- 
tion of  the  Code  relied  npon  by  the  state  Is 
not  applicable,  —  the  emergency  provided 
against  In  such  section  not  having  arisen, — 
and  that  in  the  manner  of  Impaneling  the 
Jury  the  court  erred.  For  this  error  alone, 
judgment  Is  reversed,  with  direction  to  grant 
a  new  trial.   All  the  Justices  concurring. 


(64  Kan.  278) 

MUTTBOPOLITAN  LIFE  INS.  CO.  T.  O'FAK- 
REIX. 

(Snprome  OOnrt  of  Kansas.  Division  No.  1. 
Feb.  8.  1902.) 

INSURANCH— APPLIOAHON— PATHONT. 

Where  an  applicant  for  a  policy  of  iusnr- 
ance  names  her  estate  as  her  beneficiary,  "sub- 
ject to  the  proridions  of  the  policy  as  to  pay- 
ment," and  the  policy  contains  a  provision  that 
upon  the  happening  of  certain  events  the  com* 
pany  will  pay  to  one  of  the  persons  named  in 
''condition  first,"  and  the  condition  referred  to 
states  that  "the  company  may  pay  this  policy 
to  either  the  executor,  administrator,  hnsband 
or  wife,  or  any  relative  by  blood,  or  lawful 
beneficiary  of  uie  insured,'  and  the  company 
In  good  faith  pays  the  amount  of  the  policy  to 
the  husband  upon  proof  of  death  and  a  return 
of  the  policy,,  snch  payment  Is  a  ctHnplete  de- 
fense in  an  actlMi  by  the  administrator  against 
the  Insurance  company  to  recover  on  the  pol- 
icy. 

(Syllabus  by  the  Court.) 

Error  from  court  of  appeals,  Northern  de- 
partment. Eastern  division. 

Action  by  Peter  O'Farrell,  administrate, 
against  the  Metropolitan  Life  Insurance 
Company.  Judgment  for  plaintiff  was  af- 
firmed by  the  coiirt  of  appeals,  and  defend- 
ant brings  error.  Reversed. 

Argued  before  JOHNSTON,  CUNNING- 
HAM, GREENE,  and  EU^S,  JJ. 
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FenloD  &  Fenlon  and  B.  F.  Endres,  for 
plaintiff  Id  error.  Kelso  ft  Van  Xayl  and 
John  T.  O'Keetet  tot  defendant  In  error* 

GREENE,  J.  Peter  0*FarrelI,  administra- 
tor of  the  estate  of  Mamie  Wbltbec^,  de- 
ceased, sued  the  Metropolitan  Life  Insurance 
Company  in  the  district  court  of  Leaven- 
worth county  on  a  life  insurance  policy  Is- 
sued on  the  life  of  Mamie  Whltbeck  la  the 
sum  of  $500.  The  defendant  pleaded  pay- 
ment The  plaintiff,  recovered  Judgment, 
and  the  defendant  prosecuted  error  to  the 
court  of  appeals,  where  said  Jni^ment  was 
affirmed,  and  it  now  prosecutes  «Tor  from 
that  Judgment  to  this  court 

Under  the  Issues,  evidence  ot  payment 
might  have  tem  introduced.  On  the  trial  11 
was  admitted  that  Leonard  B,  Whltbeck  was 
the  husband  of  Mamie  Whltbeck,  deceased, 
and  to  maintain  the  defense  of  payment  the 
defendant  introduced  in  evidence  the  appli- 
cation for  Insurance  ^nd  the  policy  Issued 
thoreon.  It  then  offered  In  evidence  a  re- 
ceipt of  payment  and  release  from  liability 
purporting  to  have  be«i  signed  by  said  Leon- 
ard B.  Whltbeck.  This  was  excluded  by  the 
court  It  also  offered  in  evidence  its  check, 
Issued  to  Leonard  B.  Whltbeck,  for  the  sum 
of  $500,  in  payment  of  said  policy.  To  the 
Introduction  of  this  evidence  an  objecticm 
was  sustained.  It  then  offered  to  prove  by 
the  cashier  of  the  bank  upon  which  said 
check  was  drawn  that  it  had  been  paid  to 
Leonard  B.  Whltbeck.  This  evidence  was 
deluded.  It  also  offered  to  -prove  by  Leon- 
ard B.  Whltbeck  that  he  had  received  $500, 
the  amount  due  on  the'  policy,  and  had  re- 
ceipted therefor  in  full.  This  was  also  ob- 
jected to  by  the  plaintiff,  and  the  objection 
was  sustained.  The  plaintiff  in  «Tor  al- 
leges that  the  court  erred  in  excluding  this 
evidence.  The  only  question  Involved  In 
this  case  is,  had  the  insurance  company  a 
right  to  pay  the  money  due  on  the  policy 
to  the  husband  of  the  deceased?  It  is  con- 
tended on  the  part  of  defendant  in  error  that 
it  did  not,  and  that  such  payment.  If  made, 
is  not  a  defense  to  this  action.  This  must 
have  been  the  conclusion  of  the  trial  court 
This  contention  is  based  on  the  statement 
In  the  application  for  insurance  wherein  the 
Insured  named  her  estate  as  her  beneficiary. 
She  does  tWs,  however,  "subject  to  provi- 
sions of  policy  applied  for  as  to  payment" 
There  are  no  contradictory  statements  in  the 
application  and  the  policy  to  be  reconciled. 
The  two  together  constitute  the  contract  of 
Insurance,  and  the  conditions  of  one  are 
consistent  with  the  conditions  of  the  other. 
The  pc^cy  reads:  "In  consideration  of  the 
answers  aud  statements  contained  In  the 
printed  and  written  application  for  this  pol- 
icy, all  of  which  are  hereby  made  war- 
ranties, and  nre  hereby  made  part  of  this 
contract  and  of  the  payment  to  the  com- 
pany on  or  before  the  date  hereof  of  the  pre- 
mium mentioned  below,  and  of  a  like  week- 


ly premium  to  be  paid  on  or  before  each 
Monday  during  the  continuance  of  this  pol- 
icy, doth  hereby  agree,  subject  to  the  con- 
ditions set  forth  below'  and  on  the  reverse 
side  hereof,  each  and  all  of  which  are  here- 
by made  a  part  of  this  contract  and  are  coa- 
tracted  by  the  assured  to  be  part  hereof  as 
fully  as  if  herein  recited,  to  pay  to  Mie  of 
the  persons  described  In  condition  first  upon 
receipt  of  proofs  made  in  the  manner,  to  the 
extent  and  upon  the  blanks  required  by  con- 
dition sixth,  of  the  death  occurring  more  thaa 
one  year  after  the  date  hereof  of  Mamie 
Whltbeck  and  upon  surrender  of  this  policy 
and  all  the  receipt  books,  the  sum  of  fire 
hundred  dollars:  provided,  however,  that  no 
obligation  Is  assumed  by  this  company  prior 
to  the  date  ho^f,  nor  unless  on  said  date 
the  Insured  is  alive,  and  In  sound  health." 
It  will  be  observed  that  this  policy  upon  Its 
face  provides  that  the  company  "doth  here- 
by agree,  subject  to  the  conditions  set  forth 
and  on  the  reverse  side  h^eof,  •  •  •  to 
ptty  to  one  of  the  persons  described  to  coo- 
dltlon  first"  The  condlt^D  referred  to  Is 
as  follows:  "First  Tbe  company  may  pay 
this  policy  to  elth^  the  executor  or  admhi- 
Istrator,  husband  or  wife,  or  any  r^tlve 
by  blood,  or  lawful  beneficiary  of  the  In- 
sured, and  the  production  by  the  company 
of  the  policy  and  a  receipt  in  full,  signed 
by  either  of  them,  shall  be  conclusive  evi- 
dence thst  all  claims  upon  said  company  un- 
der this  policy  have  bera  fully  satisfied." 
Under  the  provisions  of  the  application  and 
the  policy,  construed  together,  paymoit  In 
good  faith  to  either  of  the  parties  named, 
after  the  death  of  Mamie  Whltbeck,  Is  a  fafi 
satisfaction  of  the  demand  on  this  poUcy. 

It  is  argued  by  counsel  for  defendant  la 
error  that  the  printed  condition  on  the  back 
of  the  policy  is  In  fine  type,  and  [»obably 
was  never  read,  and  that  It  should  not  coii' 
trol  in  the  consideration  of  this  cwtract 
We  do  not  find  this  to  be  true.  This  condi- 
tion is  the  first  one  on.  the  bade  of  the  pol- 
icy, and  is  in  long  primer  or  tai-point  type, 
and  clearly  printed  and  easily  read.  This 
condition  is  referred  to  In  the  application 
and  in  the  Ijody  of  the  p<^cy.  and  Is  as 
much  a  part  of  the  CMitract  as  any  otber 
provision  In  either  the  application  or  the 
policy.  It  is  also  contended  that  the  check 
was  given,  not  to  Leonard  B.  Whltbeck,  bnt 
to  Bernard  B.  Whltbeck,  and  was  Uioefore 
not  admissible.  This,  however,  was  not  the 
objection  made,  nor  the  theory  upon  which 
the  court  excluded  it;.  If  It  was,  then  it 
was  error  for  the  court  to  exclude  the  te«fl- 
mony  of  Leonard  B.  Whltbeck,  by  whom  de- 
fendant offered  to  prove  that  he  had  actually 
received  the  money  on  the  check.  This 
probably  would  have  furnished  a  complete 
explanation  of  the  mistake  In  the  name. 
The  court  below  erred  in  excluding  the  evi- 
dence offered  by  the  defendant  to  sustain 
Its  defense. 

The  Judgments  of  the  district  court  and 
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of  tbe  coart  of  appeals  are  reversed,  and  the 
cause  remanded.  All  the  Justice*  concur- 
ring. 


(M  Kan.  SH) 

BANDBL  V.  RANDEL  et  aL 

(Sopremi^  Court  of  Kansas,  DivMoii  Ma  1. 
Feb.  8.  1902.) 

SALE  OP  DECEDENT'S  LAND— PATUENT  C» 

DEBTS. 

1.  Wbere  an  administrator  ascertains  the 
▼aloe  of  the  personal  property  ot  tbe  estate 
by  appraisement,  and  it  is  known  that  sacb 
property  is  wholly  insufficient  to  pay  the  debts 
of  tbe  deceased,  he  Is  not  reqaired.to  wait  an- 
tU  such  debts  are  established  and  allowed 
against  the  estate,  hot  may  at  ODC«  make  an 
application  to  the  probate  conrt  for  an  order 
to  sell  tbe  real  estate  to  pay  tbe  debts. 

2.  On  an  application  by  an  administrator  to 
■ell  real  estate  to  pay  debta,  tbe  wobate  court 
Is  not  required,  before  isaning  uie  order,  to 
bold  an  InQuiry  to  determine  whether  the  land 
which  the  administrator  asks  to  sell  la  a  home- 
stead. 

(Slyllabna  by  the  Court.) 

Error  from  district  court  Kemaha  cotmtr; 
Wm.  I.  Btoart  Judges 

Action  lij  Bertha  Randel  agabutt  Jamea  M. 
Bandd  and  otbera.  Judgment  for  defend- 
ants. Plaintiff  brings  error.  Affirmed. 

Azgaed  before  DOSTER.  C.  X,  and  JOHN- 
STON. SMITH,  and  GREENE.  JJ. 

John  Stowell  and  8.  K.  Woodworth,  for 
plaintiff  In  error.  Wells  ft  Wells,  for  de- 
fendants In  error. 

QRKBNE,  J.  The  plaintiff  sued  in  eject- 
ment and  to  qaiet  the  title  to  certain  real 
estate.  A  first  trial  was  bad,  tbe  Judgment 
set  aside,  and  a  retrial  ordered.  The  record 
shows  that,  by  acquiescence  of  all  parties, 
the  case  was  treated  and  tried  as  an  equita- 
ble proceeding  to  set  aside  a  deed  and  quiet 
the  title  to  tbe  land  in  controversy.  It  was 
agreed  that  only  special  questions  should  be 
submitted  to  the  Jury,  and  the  court  should 
find  other  Is^es  of  fact  After  the  Jury  had 
returned  answers  to  tbe  questions  submitted, 
the  court  made  its  special  findings  of  facts 
and  conclusions  of  law,  and  rendered  Judg- 
ment thereon  for  the  defendants. 

Where  It  Is  fagreed  by  tbe  litigants  In  an 
equitable  action  that  certain  questions  shall 
be  submitted  to  a  Jury,  and  that  tbe  court 
shall  also  make  ^edal  findings  of  facts,  If 
there  Is  a  conflict  between  the  findings  made 
by  the  court  and  those  made  by  the  Jury,  It 
Is  not  error  for  the  conrt  to  render  Judg- 
ment on  Its  own  findings  of  facts  Instead 
of  those  found  by  the  Jury,  provided  the  lat- 
ter are  supported  by  the  evidence. 

This  litigation  arose  over  tbe  sale  of  the 
land  In  controversy  by  tbe  administrator  of 
WlUIam  S.  Randel,  deceased.  The  plaintiff 
In  error,  widow  of  the  deceased,  claims  the 
land  as  her  homestead,  and  that  It  was  not 
snbject  to  sale  for  the  psj-ment  of  the  debts 
of  tbe  deceased. 


It  is  contraded  that  the  tale  of  tbi  real 

estate  Is  void  because  at  the  time  the  pro- 
bate court  made  the  order  of  sale  there  were 
no  debts  established  or  allowed  against  the 
estate  of  the  deceased.  There  Is  no  provi- 
sion of  our  law  which  provides  or  requires 
that  debts  shall  be  allowed  against  the  estate 
by  tbe  probste  court  before  lands  may  be  or- 
dered sold.  The  law  Is  that  when  the  ad- 
ministrator ascertains  the  [>ersonal  proper- 
ty will  not  be  sufficient  to  pay  the  debts  he 
may  petition  the  court  to  sell  the  real  estate. 
Section  2919,  Gen.  St  1901.  In  the  present 
case  the  personal  property  Inventoried  $1,025, 
and  the  debts  were  $1,^.  Tbe  adminis- 
trator is  Justifiable  In  assoming  that  cred- 
itors would  exhibit  Snd  prove  their  claims 
against  the  estate,  and  he  Is  not  required  to 
await  until  they  do  so  before  preparing  to 
pay  them.  Tbe  petition  to  sell  was  proper 
in  form,  tbe  notice  of  sale  was  published  as 
required  by  tbe  order  of  tbe  court,  and  the 
sale  was  regularly  made  and  In  oonformitr 
with  statutory  requirements. 

It  is  said  that  It  is  the  duty  of  a  probate 
conrt.  before  It  orders  the  sale  of  real  estate 
to  pay  debts,  to  Institute  an  Investigation 
to  ascertain  (f  the  land  It  contemplates  sell- 
ing Is  a  homestead,  and  that,  as  such  s^s 
were  not  taken  In  this  Instance,  tbe  sale 
should  be  held  void  and  set  aside.  Tbe  law 
has  no  such  provlBloQ,  and  there  Is  no  snch 
requirement 

The  plaintiff  In  error  also  contends  that  In 
this  case  she  was  entitled  to  a  trial  and  gen- 
eral verdict  by  a  Jury.  This  Is  not  an  open 
question.  The  record  speclflcally  states  It 
was  agreed  that  this  was  an  equitable  ac- 
tion and  the  Jury  should  only  answw  special 
questions.  This  precludes  this  court  from  an 
Investigation  of  that  question. 

Finally,  whether  the  land  In  controversy 
was  a  homestead  at  the  time  of  tbe  sale 
and,  therefore,  not  subject  to  sate  for  the 
payment  of  the  debts  of  tbe  deceased  was 
submitted  to  the  court,  and  from  the  evi- 
dence It  was  found  that  It  was  not  a  home- 
stead. We  have  examined  the  evidence  of 
the  plaintiff  In  error  on  this  question,  and  the 
finding  of  the  court  Is  fully  sustained  by  her 
own  testimony. 

We  desire  to  compliment  counsel  for  idaln- 
tlff  In  error  for  tbe  Index  furnished.  It  has 
very  materially  assisted  us  hi  examining  the 
record. 

The  Judgment  of  the  court  below  la  «f- 
ftrmed.  All  the  Justices  concurring. 


(64  Kan.  411) 

ATCHISON,  T.  &  8.  F.  RT.  CO.  T.  MORRIS. 

{Supreme  Court  of  Kansas,  Division  No.  2. 

Feb.  8,  1902.) 

RAILROADS-lNJUSr  AT  CftOSSIHG-PROXX- 
HATE  CAUSB-mnSANCB-NBaU- 
GBNCBt-BVIOBNCB. 

1,  The  mala  track  and  side  track  of  a  rail- 
way built  through  a  city  crossed  one  of  itt 
public  streets.   A  traveler  on  horseback  wit- 
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ed  aboat  15  minutea  for  a  train  obBtractinB 

the  crofiBing  on  the  main  track  to  move  off. 
He  then  waited  15  miuutoa  longer  for  a  ca- 
boose, which  waa  standing  near  him,  to  be 

f lulled  off  the  croesing  by  the  train  of  whicti 
t  waa  the  rear  car.  Tbia  cblt  was  standing 
about  3  feet  on  and  over  the  crosains.  leaTing 
an  open  planked  roadway  unobstructed  from 
11  to  17  feet  wide.  While  waiting  near  the 
cars  for  the  time  stated,  his  horse  showed  no 
signs  of  fear.  It  was  gentle,  accnatomed  to 
the  cars,  and  had  never  before  taken  fright  at 
them.  In  riding  the  horse  over  the  street  cross- 
iog  near  the  n>ar  end  of  the  standing  caboose, 
it  became  frightened,  aud  threw  its  rider  to  the 
ground,  causing  his  injury.  Held,  that  the  neg- 
ligence of  the  railway  company  in  permitting 
tbe  caboose  to  stand  over  the  planked  crossing 
■was  not  tlie  proximate  cause  of  the  injury. 

2.  A  railway  car  is  not  a  thing  which  of  it- 
self is  so  terrifying  in  appearance  that  its  pres- 
ence in  a  street  of  a  city  is  per  se  a  uuisance. 
'  3.  A  jury  ou^t  not  to  find  the  existence  of 
negligence  because  of  a  mere  probability  that 
aome  one  was  wanting  In  car^  unless  auch 
probability  is  based  upon  rational  grounds,  and 
unless  it  has  support  In  the  evidence. 
(Syllabus  by  the  Court) 

Brrm-  from  district  court,  Wilson  countr: 
L.  StUlweU,  Judge. 

.  Action  by  Dow  K.  Mcwils  against  the 
Atchison.  Topeka  ft  Santa  V6  Railway  Oom- 
pany.  Judgment  fm  plaintiff.  DeCoidant 
brings  error.  Bereised. 

Argued  before  DOSTBR,  0.  J.,  and 
SMITH  and  POLLOCK,  JJ. 

A.  A.  Hurd  and  O.  3.  Wood,  tor  plaintiff 
In  error.  S.  S.  KiriEpatrl<&  &  Son,  tor  de- 
fendant In  error. 

SMITH,  J.  Ohio  street  runs  east  and 
west  through  the  city  of  Fredonia.  It  is 
crossed  at  right  angles  by  the  main  trade 
and  a  side  trsnA  of  the  Atchison,  Topeka  & 
Santa  Railway  Company.  Defendant  In 
error  is  a  farmer.  He  rode  Into  town  on 
horseback  In  the  morning,  and  on  his  way 
home  In  the  afternoon  hia  progress  was  ob- 
structed by  a  train  of  cars  standing  on  the 
main  line  of  the  railway.  A  caboose  car  on 
the  rear  end  of  another  train  was  standing 
on  the  switch  track  over  part  of  a  plank 
croeslng  to  the  distance  of  about  three  feet. 
The  width  of  this  planked  crossing  was  be- 
tween 14  and  20  feet  The  plaintiff  below 
waited  from  10  to  15  minutes  tor  the  train 
on  the  main  track,  which  blocked  the  cross- 
ing, to  pull  up,  and  10  or  15  minutes  longer 
for  the  train  to  which  the  caboose  was  at- 
tached to  move.  The  latter  stood  still  until 
after  the  accident  Plaintiff  below  testified 
to  the  f(HregoIng  facts,  and,  further,  that  the 
horse  upon  which  he  was  riding  was  con- 
sidered by  blm  to  be  a  very  gentle  animal: 
That  It  was  nine  years  old;  that  his  little 
girl  bad  driven  it  to  a  buggy  many  tlmee; 
that  the  horse  was  accustomed  to  cars;  that 
trains  run  near  bis  farm,  and  it  never  fright- 
ened at  thera.  While  he  waited  at  the  cross- 
ing, Mr.  Morris  was  sitting  on  his  horse, 
witliln  a  rod  or  so  of  the  cars.  When  he 
rode  forward  the  horse  showed  no  signs  of 
fear  until  It  was  on  tbe  crossing  Immediately 


south  of  the  caboose.  It  then  took  Cright 
throwing  Its  rider  to  the  ground  between  the 
rails  of  the  side  track,  causing  him  to  be 
severely  Injured.  The  following  question 
and  answer  appear  In  the  testimony  of  the 
plaintiff  below:  "Q.  If  I  understand  yoo 
correctly,  your  horse  went  right  up  to  tbe 
rear  of  the  caboose  or  way  car  before  the 
horse  commenced  rearing  and  plunging?  A. 
Just  as  I  came  up  Is  when  she  began  to 
scare;  Just  as  I  came  up  to  go  around. 
She  walked  right  up  nntU  she  was  going  to 
go  around.  She  became  scared  at  some- 
thing," We  can  perceive  no  causal  con- 
nectl<m  between  the  negligence  of  the  rail- 
way company  In  permitting  the  car  to  stand 
over  the  end  of  the  crossing  and  tbe  In- 
juries sustained  by  defendant  In  error,  o^ 
caai(med  by  the  fright  of  his  horse.  There 
is  no  testimony  In  the  record  showUig  the 
cause  of  Its  fright  It  cannot  be  assumed 
that  the  end  of  the  caboose  presented  a 
more  terrorizing  spectacle  than  the  side  of 
It,  near  which  the  horse  stood  for  30  min- 
utes before  the  accident  without  fear  or  no- 
easiness.  The  moving  cars  on  the  main 
track  toward  which  the  hrarse  faced  did  not 
alarm  or  disturb  It  It  Is  Inexplicable  vhy 
this  gentle  animal,  accustomed  to  such 
sights,  should  suddenly  become  terror-stridt- 
en  when  crossing  the  track  at  the  rear  of  tbe 
caboose,  when  It  stood  Indifferent  to  the 
presence  of  the  same  car,  and  other  cars  in 
motion,  aU  likely  to  produce  fright,  f<w  more 
than  half  an  hour  before  the  accident  Tbe 
sole  negligence  charged  against  the  railway 
company  is  'that  It  blocked  about  3  feet  of 
the  plank  crossing  ^th  its  caboose.  This, 
however,  left  the  traveler  an  open  planked 
way  between  11  and  17  feet  wide,  which 
was  in  no  wise  obstructed.  It  would  have 
been  a  negligent  act  had  the  railway  com- 
pany blocked  with  Its  cars  a  street  crossing 
for  an  imreasonable  length  of  time  located 
one  block  north,  soutb,  or  any  shorter  ins- 
tance from  this  one.  Yet  If  this  horse  had 
frightened  at  cars  Standing  ovor  such  cross- 
ing, and  Injured  its  rider,  on  what  logical 
basis  could  an  argument  be  founded  that 
the  negligence  of  the  railway  company  was 
the  proximate  cause  of  thp  Injury,  when 
the  same  train  of  cars  might  have  stood 
for  an  lndefini4:e  length  of  time  much  neara' 
to  the  traveler  between  the  place  of  the 
accident  and  the  next  street  crossing,  with- 
out subjecting  the  railway  company  to  a 
charge  of  negligence?  The  testimony  of  tbe 
Injured  i>arty  was  that  the  horse  scared  at 
"something."  The  Jury  concluded  that  the 
south  end  of  the  caboose  was  the  cause. 
The  horse  was  unusually  docile,  familiar 
with  the  appearance  of  such  objects,  and 
never  before  took  fright.  It  cannot  be  sa|d 
that  the  way  car  or  caboose  was  a  thing 
which  of  itself  was  so  terrifying  In  appear- 
ance that  Its  presence  In  the  street  was  pff 
se  a  uiilsauec.  In  Railway  Co.  v.  Kenyon, 
70  111.  App.  507,  560.  570.  It  Is  said:  "Then 
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Is  nothing  In  tbe  at^bt  of  an  ordinary  b(« 
rttr  standing  still  which  Is  more  likely  to 
cBose  fright  In  an  MrdloarHy  gentle  borse 
than  In  a  dozen  oth^  things  of  common  and 
general  use  on  oar  streets  and  In  public 
places  every  day.  A  street  car,  a  steam, 
threshing  machine,  or  a  fire  engine  might 
frlghtHi  some  horses  even  when  standlos 
still,  and  yet  they  are  not  regarded  as  unl- 
sances  per  se,  nor  dangerous  to  have  In  com- 
moo  nae.  If  handled  with  due  cere.  The 
particular  act  complained  of  as  negligence 
was  the  fact  ol  leaving  at  and  upon  the 
highway  crossing  a  vehicle  or  article  which 
wonld  naturally  frighten  horses  of  ordinary 
gentleness.  In  fact,  the  right  of  action  was 
based  upon  the  assumption  that  the  car 
there  standing  was  a  thing  which  would 
naturally  scare  usually  gentle  horses.  We 
are  Dot  prepared  to  yield  our  assent  to  such 
a  proposition.  In  the  business  of  the  pres- 
ent day  the  transportation  of  goods  and  pas- 
sengers by  railroad  is  Just  as  essential  and 
necessary  as  the  transportation  of  persons 
In  TBblcles  drawn  by  horses,  and  the  courts 
must  recognize  the  necessity  for  the  use  of 
locomotives  and  care,  and-  the  switching  at 
staUoDs.  having  due  r^ard,  of  course,  to  the 
rights  of  the  public  in  the  use  of  the  high- 
ways intersected  by  railroads.  We  hold, 
therefore,  that  the  mere  fact,  standing  alone, 
that  appellant  placed  this  box  car  upon  the 
track,  even  though  it  paillally  obstructed  the 
highway,  was  not  actionable  negligence  un- 
less permitted  to  remain  there  for  an  un- 
reasonable length  of  time,  and  not  even  then 
upon  the  ground  that  it  was  an  object  nat- 
urally calculated  to  frighten  ordinarily  gen- 
tle horses."  In  determining  that  the  horse 
received  Its  fright  at  the  sight  of  the  end 
of  the  caboose,  we  think  that  the  Jury  In- 
dulged In  conjecture  merely.  Tbey  roamed 
with  unreasoning  license  In  a  wide  fleld  of  | 
speculation.  There  was  a  lack  of  evidence 
to  support  the  conclusion  reached.  The  mere 
fact  that  the  car  stood  where  It  did  for  30 
minutes,  considering  the  natural  dispoeltlou 
of  tbe  horse  and  Its  habit  of  not  taking 
alarm  at  other  times  when  near  to  railroad 
trains,  and  the  absence  of  fright  at  this 
time  until  it  was  half  way  across  the  track, 
ong:bt  not  to  Justify  a  finding  that  the  negli- 
gence of  the  company  was  the  proximate 
cause  of  the  Injury.  While  questions  of  fact 
are  for  the  Jury  to  decide,  yet  a  conclusion 
reached  ought  to  be  founded  on  evidence 
which  fairly  tends  to  support  the  finding. 
When  a  Jury  finds  negligence  to  exist  be- 
cause of  a  probability  that  some  one  was 
lacking  In  care,  such  probability  must  be 
based  upon  rational  grounds,  and  have  some 
support  In  the  ^Idence  introduced  In  the 
case. 

The  Judgment  of  the  court  below  will  be 
reversed,  with  directions  to  the  district  court 
to  sustain  the  demurrer  to  the  evidence 
Ued  by  the  defendant  below.  All  th«  jus- 
tices concarrlux. 


(M  Kut.  30») 

WESTEBN  ONION  TEU  00.  t.  SIMPSON 
et  ol. 

tSnprone  Court  of  Kansas,  DlvisiOK  NOb  1. 
Feb.  8.  1902.) 

TBLEORAH— DELAY  IN  DSUVBRT— DAHAOBa 

A  telegraph  company  receiving  for  trans- 
missioQ  over  its  lines  a  message  agrees  to 
transmit  and  deliver  the  same  to  the  sender 
with  reasonable  promptness,  and  is  liable  for 
such  proximate  damages  ai  may  occar'from 
its  faflnrc  to  do  so.  It  is  not,,  however,  liable 
for  damaites  that  are  not  traceable  to  and  re- 
sultant from  ka  unreasonable  delay  in  tbe 
transmission  and  delivery  of  mdi  message,  and 
which  would  have  resulted  had  no  sodi  delay 
occurred. 
(SyUabns  by  tha  Court) 

S^r  from  conrt  of  aiqiealSt  Bontben  d» 
partment.  Eastern  divMon. 

Action  by  T.  W.  Slmpaott  and  others 
against  the  Westmi  Unlim  Triegraph  Com- 
pany. Judgment  for  plaintiffs  was  affirmed 
by  the  court  of  appeals,  and  defenduit  brings 

error.  Reversed.   

Argned  before  JOHNSTON.  CUNIONO- 
HAM,  GREENE,  and  ELLIS,  JJ. 

Rosaington,  Smith  &  Histed  and  Geo.  H. 
Fearons,  for  plalntlCF  In  error.   John  W. 
ford  and  W.  A.  Deford*  for  defendants  In 
errcff. 

OUNXIXGHAM,  J.  This  was  an  action 
by  Simpson.  Linn  A  Jennings,  hereinafter 
called  "Simpson,"  agaJn»t  tbe  Western  Union 
Telegraph  Company,  hereinafter  called  the 
"Company,"  to  recover  damages  occasioned 
to  them  by  the  failure  of  the  company  to 
promptly  deliver  certain  telegrams  sent  by 
them  and  in  their  Interests.  Simpson  was  a 
cattle  dealer,  residing  In  Franklin  county, 
Kan.  He  went  to  Montrose,  Colo.,  for  the 
purpose  of  buying  cattle,  and  arrived  therd 
i  on  the  evening  of  the  8th  of  March,  1896. 
He  took  with  him  two  letters  of  credit,— one 
from  the  Bank  of  Waverly  for  (10,000,  and 
one  from  tbe  ^ank  of  Wliliamsburg  for 
000.  On  tbe  morning  of  the  9th  of  March 
he  went  to  tbe  First  National  Bank  of  Mont- 
rose, and  Informed  It  of  his  mission,  and  tbe 
probability  that  be  would  need  funds  with 
which  to  buy  cattle,  exhibited  bis  letters  of 
credit  and  desired  to  know  whether  he  could 
obtain  the  necessary  funds  upon  the  same 
with  which  to  make  hia  purchases.  Tbe 
bank  advised  that  the  proper  course  would  be 
to  deposit  bis  letters  of  credit,  and  draw 
against  the  bank  which  had  issued  them,  and 
that  In  the  course  of  two  or  three  days  It 
would  have  the  funds  on  deposit  with  Its 
correspondent  at  EUtnsas  City,  so  as  to  en- 
able It  to  honor  any  checks  which  be  might 
draw.  This  he  declined  to  do,  stating  that 
he  might  conclude,  after  Investlgatiou,  to  go 
elsewhere  to  purchase,  and  might  not  eventu- 
ally wish  to  use  bis  funds  at  that  place.  He 
went  Into  the  country  some  18  mllee  during 
the  day,  and  negotiated  for  the  purchase  of 
140  head  of  cattle  of  the  kind  kuowB  u 
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"feedcTB,**  and  found  that  be  would  need 
about  $4,000  to  pay  for  the  same.  Returnhig 
to  Montrose  that  evening,  he  w&i\  to  'the 
First  National  Bank  of  Montnise  on  the  morn- 
ing of  the  lOtb,  to  make  arrangements  to 
procure  tbe  mone^  needed  for  tbis  purpose, 
drew  his  check  on  the  Bank  of  Waverly  for 
$4,000,  and  deposited  the  same  with  the  First 
National  Bank  of  Montrose,  wblcb  bank,  at 
the  Instance  ot  Simpson,  wrote  out  a  tele- 
gram on  one  of  the  ordinary  blanks  of  the 
telegraph  company,  which  was  as  follows: 
"Montrose,  Colorado,  3/10/1886.  The  Bank 
of  WvftaAy,  Waverly,  Kansas:  Will  yon  pay 
Simpson  &  JennlngB  check,  four  thousand 
dollars,  on  your  credit  letter,  March  5?  Wire 
Quick.  First  National  Bank."  This  tele- 
gram was  delivered  to  the  company's  agent 
at  Montrose  at  9K)3  a.  m.,  on  the  lOtb  of 
March,  and  forwarded  without  d^y  over 
the  wires  of  tbe  company  to  Wavo-ly,  hut 
was  never  delivered  by  tbe  company's  agent 
at  WavCTly.  By  proper  diligence  an  answer 
to  this  telegram  might  have  been  received 
by  noon  ot  that  day.  This  bunch  of  cettle 
was  delivered  at  the  stodc  yards  of  tiie  rail- 
road company  at  Montrose  about  S  o'clock 
on  the  evening  of  the  lOtb  tot  Bhii«nait. 
During  the  aftemo(m  of  the  10th  Simpson 
bought  another  bunch  of  299  head  of  cattle 
of  the  kind  known  as  "stockers."  During 
the  forenoon  of  the  11th,  having  recdved  no 
answer  to  the  telegram  of  the  10th,  and 
needing  $8,000  more  with  which  to  pay  for 
the  last  bunch  of  cattle,  he  again  apfdied  to 
the  Fbst  National  Bank  ot  Montrose  to  pro- 
cure  further  funds,  and  was  advised  by  It 
to  whre  the  Banks  of  Waverly  and  WUllams- 
bvrs  to  transfer  by  wire  the  amounts  of 
money  he  had  to  bis  credit  in  these  banks 
to  the  Midland  National  Bank  of  Kansas 
Uty,  which  was  the  correspondent  of  Ibe 
First  National  Bank  of  Montrose,  and  for 
such  funds  to  be  these  placed  to  the  credit 
of  the  First  National  Bank  of  Montrose. 
For  this  purpose  he  pr^ared  and  sent  tele- 
grams to  these  banks;  that  to  the  Bank  of 
Waveiiy  being  as  follows:  "Montrose,  Colo.» 
3/11/1S80.  The  Bank  of  Waverly,  Waverly. 
Kansas:  Transfer  to  Midland  National 
-Bank,  Kansas  City,  wire,  ten  thousand 
dollars.  Wire  credit  First  National  Bank, 
Montrose.  Don't  pay  check  four  thousand 
dollars.  Quick.  Simpson,  I4nn  &  Jennings." 
These  tdegrama  were  delivered  to  the  com- 
pany's ^ent  at  Montrose  at  11:10  a.  m. 
The  one  to  the  Williamsburg  bank,  accom- 
plishing the  purpose  desired,  being  answered 
to  that  effect  at  3^  on  the  same  day;  so 
concerning  this  th^  la  no  complaint.  The 
one  to  the  Bank  of  Wavorly  was  not  d^v- 
ered  until  0  o'clock  on  the  morning  of  tbe 
12th.  Receiving  no  answer  to  either  of  the 
telegrams  sent  to  the  Bank  of  Waverly, 
Simpson  sent  another  telegram  at  7:20  p.  m., 
on  March  11th.  which  was  as  follows:  "The 
Bank  of  Waverly.  Waverly,  Kansas:  Els- 
plain  why  we  have  no  answer  to  our  mes- 


REPOBTER.  i^aa, 

sage.  Here  on  expense  account  your  delay. 
Wire  credit  quldc  Sln^stm,  Linn  &  Jai- 
nlugs."  This  dispatch  was  received  jat  Wav- 
erly the  next  morning,  and  ddlvered  at  tbe 
same  time  the  second  dispatch  was.  Upon 
receipt  of  these  tel^ams  by  the  Banl^  of 
Waverly,  It  replied  with  the  following  mes- 
sage: "Waverly,  Kansas,  3/12/1S96.  Simp- 
son, Unn  &  Jennings,  Montrose,  Colo.:  Me»- 
sage  received  at  nine  to^ay.  Oant  transfer 
by  wire.  Will  wire  them'  to  wire  First  Na- 
tional Bank  Montrose.  Bank  of  Waverly." 
Shortiy  thereafter  It  followed  this  with  an- 
otho:  message,  as  follows:  "To  Smparai, 
Iiinn  &  Joinings,  Montrose,  Colorado:  After 
seeing  Wallsfie,  we  cannot  place  money  Id 
Midland  Xattonal  Kansas  City  as  requested. 
We  wire  Montrose  bank  we  will  hcmor  your 
checks.  Bank  of  Waverly."  At  the  same 
time  the  Bank  of  Warerly  wired  the  First 
National  Bank  of  Montrose  that  it  would 
honor  Simpson,  Linn  &  Jomlngs'  check  fw 
¥10,000.  At  the  close  of  banking  hours  u 
tbe  nth.  It  having  come  to  the  ears  vt  the 
oOixxs  of  the  Bank  of  Montrose,  another 
banking  Institution  In  that  dty.  that  Simp- 
son was  having  trouUe  to  arrange  his  cred- 
its, its  cashier  had  a  conference  with  Stmp- 
son,  and  an  arrangement  was  made  whmbr 
this  bank  guarantied  to  the  owows  of  the 
cattle  p^rment  tiierefor,  and  thus  made  It 
•  possible  f  OT  Simpson  to  ship  the  cattie.  and 
at  9:S0  p.  m.  of  that  day  he  directed  the 
railroad  company  to  larocure  the  necessaiy 
engines  and  cars  with  which  to  transport  tbe 
entire  bunch  of  cattle.  This  order  was  at 
once  given.  It  would  take  about  8  hoars 
from  the  time  the  order  was  given  at  Moot- 
rose  to  get  the  necessary  cars  there  from 
other  points.  Hie  railroad  (tfBcIals,  howev- 
er, advised  that,  Instead  of  loading  the  cat- 
tle durbig  the  night,  it  would  be  better,  on 
account  of  the  difficulties  in  going  over  tbe 
mountains,  to  load  and  start  the  cattle  la 
tbe  morning,  that  a  daylight  trip  ml^t  be 
had.  Indeed,  the  agent  testified  that  it  was 
practically  impossible  to  load  the  cattle  dII^ 
ing  the  night;  tbat  he  had  nev&t  known  tiiii 
to  be  done  during  a  service  there  of  rix 
years.  To  this  arrangement  Simpson  con- 
sented. The  necessary  trains  came  bito 
Montrose  about  daylight  on  the  mwuhig  of 
the  12th.  One  train  was  loaded,  and  sat 
out,  and  anotiier  was  about  ready  to  move, 
when  tbe  telegrams  were  received  from  the 
Waverly  bank  as  hereinbefore  spOfcoi  ot 
Tbe  stock  yards  at  Montrose  wen  dry  pa»i 
the  water  very  poor,  and  feed  scarce,  so  tbat 
the  cattie  lost  In  weight  and  condition  wblle 
being  kept  there;  and  It  was  for  this  loOi 
with  hotel  expenses,  extra  feed,  and  hibor, 
as  elements  of  damage,  that  Slmpsmi  Iwoa^t 
l^s  suit  Trial  was  had  to  a  Jury,  and  a 
genial  vndlct  tor  the  plaintiff  was  roidered, 
and  special  findings  made.  -  One  of  tiiese 
special  findings  was  as  follows:  "If  fov 
find  defendants  re6p(»uIUe  for  any  portion 
of  the  time  said  cattie  were  ddayed  at  Honl* 
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rose,  please  state  the  number  of  hoars  for 
whlcb  you  so  bold  It  liable,  aod  between  what 
particular  hours  ot  what  days.  Answer.  34 
hours,  feeders,— from  12  o'clock  p.  m.,  mid- 
night, on  the  10th  of  March,  18!>6,  to  10 
o'clock  a.  m.,  on  the  12th  of  March,  1896. 
Stockers,  20  bours,— between  noon  of  the 
lltb  aud  noon  of  the  ]2tb  of  March,  1896." 

That  there  was  negligence  In  pot  deliv- 
ering the  first  telegram  at  all,  and  in  Its 
failure  to  promptly  deliver  the  second,  is 
conceded  by  the  company,  and  It  admits 
that  plaintiff  Is  entitled  to  recover  at  least 
the  fees  paid  for  the  transmission  of  these 
dispatches;  so  that  the  question  presented 
In  the  case  Is  as  to  bow  much  more  than 
this  can  be  given  to  the  plaintiff.  In  tbelr 
•  petition  plaintiffs  count  upon  for  their  cause 
of  action  and  set  out  In  full  the  three  tele- 
grams sent  from  Montrose  to  the  Bank  of 
Waverly,  but  it  Is  clear,  and  now  admitted 
In  their  brief,  that  the  failure  to  deliver  the 
last  one  resulted  in  no  damage  to  defendants 
in  error,  so  the  question  of  damages  as  to 
this  dispatch  may  be  dismissed.  The  con- 
tractual obligation  of  a  telegraph  company 
receiving  a  dispatch  for  transmission  is  clear 
and  tmdenled.  Out  of  It  arise  the  agreement 
to  transmit  correctly,  and  deliver  with  rea- 
sonable promptness,  the  message  received, 
and  the  liability  to  pay  all  proper  damages 
that  may  arise  from  its  failure  so  to  do. 
These  damages,  however,  must  be  proxi- 
mate, and  not  remote  and  speculative.  They 
must  be  such  as  arise  naturally  from  the 
breach  of  the  contract,  and  the  probable  re- 
sult of  such  breach.  So  that  damages  re- 
sulting from  other  causes  than  the  negligence 
of  tbe  company  In  transmitting  or  deliver- 
ing may  not  be  considered.  Thus  we  are 
led  to  Inquire  what  damages  did  arise  from 
the  failure  of  the  company  to  promptly  de^ 
liver  the  telegrams  sent  on  the  10th  and  the 
first  one  sent  on  the  11th.  As  to  that  of  the 
10th,  It  Is  contended  by  the  company  that, 
inasmuch  as  the  plan  of  Simpson  to  have  his 
money  placed  at  his  disposal  in  the  First 
National  Bank  of  Montrose  was  subsequently 
and  entirely  changed,  and  payment  of  the 
check  for  |4,000  was  countermanded,  this 
dispatcb,  in  effect  dropped  out  of  sight,  and 
tiie  failure  to  deliver  the  same  caused  no 
subsequent  damage.  This  prot)OSlt]on  Is  pur- 
sued with  much  vigor  and  cogency,  but  we 
are  unable  to  give  it  our  entire  approvalt 
The  delivery  of  this  telegram  mi^t  have  at 
once  brought  some  response  from  the  Bank 
of  Waverly,  and  might  have  enabled  Simp- 
son without  delay  to  proceed  along  other 
Ihies.  Had  this  dispatch  received  the  prompt 
attention  which  It  should  have  received.  It 
may  be  that  much  of  the  delay  would  have 
been  avoided  as  to  this  bunch  of  "feeders." 
It  seems  to  us  that  out  of  this  negligence  of 
the  company  may  have  grown  substantial 
damage  to  Simpson.  Had  this  dispatch  been 
promptly  delivered,  Simpson  might  have  l)een 
able  to  procnr^  at  least  as  early  ,  as  tbe 


momlog  of  the  11th,  the  necessary  traUis  to 
transport  this  bunch,  and  thus  have  avoided 
the  delay  as  to  them  of  at  least  24  hours. 
There  Is  some  evidence  In  the  recwd  tend- 
ing to  show  that  Simpson  was  not  expect- 
ing or  deshing  to  ship  this  bunch  of  cattle 
until  he  had  tbe  stockers  ready  to  move,  but 
we  do  not  think  there  Is  enough  to  be  con- 
clusive upon  that  point.  Taking  up  the  tele- 
gram that  was  sent  about  11  o'clock  of  the 
11th,  we  are  well  convinced  that  no  damage 
resnlted  to  Simpson  from  tbe  failure  of  tbe 
company  to  promptly  deliver  tbe  same,  and 
this  for  two  reasons:  First.  It  clearly  ap- 
pears from  the  special  findings,  as  well  as 
from  ttie  testimony  of'  the  cashier  of  the 
Waverly  bank,  that,  bad  this  telegram  been 
promptly  delivered,  tbe  request  therein  con- 
tained to  transfer  funds  held  by  It  for  Simp- 
son to  the  Midland  National  Bank  would  not 
have  been  complied  with.  We  think,  at  tbe 
earliest,  with  reasonable  promptness  in  hand- 
ling it,  a  reply  could  not  have  been  received 
from  tbe  Bank  of  Waverly  before  3  o'clock 
p.  m.  The  refusal  to  cconply  with  the  terms 
of  this  telegram  would  have  necessitated  fur- 
ther negotiations  and  d^ay,  so  fbat  it  Is 
clearly  apparent  that  no  arrangement  could 
have  been  made  in  the  manner  desired  by 
tbe  First  ^'atlonal  Bank  of  Montrose  which 
would  have  permitted  the  cattle  to  be  ship- 
ped any  earlier  than  they  were.  Second. 
Simpson  bad  succeeded  in  arranging  credit 
with  the  Bank  of  Montrose,  as  we  have  al- 
ready seen,  shortly  after  banking  hoiu-s  on 
the  lltb,  and  had  caused  an  order  for  the 
cars  to  be  sent  In,  so  that  the  failure  of  tbe 
company  to  promptly  deliver  tbe  telegram  of 
the  lltb  caused  no  delay  whatever  in  tbe 
shipment  of  tbe  cattle;  Indeed,  it  la  quite 
probable  that  by  reason  of  tbe  arrangement 
made  with  the  Bank  of  Montrose  Simpson 
was  enabled  to  ship  them  out  earllM  than  he 
would  have  done  If  be  bad  depended  upon 
the  making  of  tbe  proposed  arrangement 
through  the  Bank  of  Waverly.  Again,  It 
seems  beyond  dispute  that  tbe  Jury,  in  ar- 
riving at  tbelr  verdict,  allowed  damages  for 
greater  delay  at  Montrose  than. the  facts  of 
the  case  warrant  In  their  special  finding 
quoted  above  they  say  that  the  feeders  were 
detained  from  12  o'clock  midnight  on  March 
10th  to  10  o'clock  a.  m.  on  March  12th,  and 
tbe  stockers  from  noon  of  the  lltb  to  noon 
of  the  12th.  These  feeders  came  Into  .the 
yards  at  5  o'clock  on  the  afternoon  of  the 
10th.  It  ^onld  have  been  posslUe  to  ob- 
tain cars  for  their  transportation  in  6  to  10 
hours  after  they  had  arrived,  but  there  Is  no 
reason  to  suppose  that  the  conditions  for 
tbelr  loading  and  transportation  over  tbe 
mountains  during  the  night  would  have  been 
any  more  favorable  on  the  night  of  the  10th 
than  on  the  night  of  the  11th,  at  whlcb 
time,  even  under  the  stress  of  their  delay, 
Simpson  concluded  it  better  not  to  attempt 
to  load  and  start  until  morning;  so  that  as 
to  these  feeders  it  seeiAs  quite  certain  that 


Digitized  by  Google 


812 


67  PACIFIC 


REPOBTEB. 


(Ean. 


the  start  would  not  have  been  made  before 
10  (^clock  of  Marcb  11th,  and  this  dimin- 
ishes the  d^y  found  by  the  Jury  to  26 
hours,  instead  of  34,  and  as  to  the  Btock- 
ers,  wbteh  came  Into  tbe  yards  about  noon 
of  the  11th,  and  which  could  not  have  been 
paid  for  before  3  o'clock  p.  m.  of  that  day 
bad  the  telegram  been  promptly  delivered 
and.  a  favorable  answer  received  from  the 
Bank  of  Waverly,  the  delay  as  found  by  the 
jury  Is  clearly  err<Hieous.  Suppose  a  favor- 
able reply  had  been  received  at  3  o'clock 
from  the  Bank  of  Waverly.  then  for  the  first 
time  might  the  cars  have  been  ordered.  To 
get  them  there  would  have  required  from 
6  to  10  hours.  The  loading  would  iffesuma- 
bly  have  been  deferred  on  account  of  the  dif- 
ficulties In  loading  and  going  over  the  moun- 
tains during  the  night,  as  It  was,  so  that 
clearly  but  little  if  any.  delay  was  caused 
by  the  ftillure  to  ddivor  this  message  of  tbe 
litb.  This  coosidraation  becomes  much 
stronger  when  we  remember  that  a  favora- 
Ue  reply  would  not  have  been  received,  and 
that  additional  delay  would  necessarily  have 
resulted. 

PlalntUfs  set  out  In  their  petition  all 
three  of  the  telegrams  sent  to  the  Bank  of 
Waverly  as  one  cause  of  action,  and  allege 
that  by  reason  of  the  negligence  of  tbe  com- 
pany in  delivering  the  same  damage  had 
accrued  to  them.  An  attempt  was  made  by 
the  defradant  to  have  the  plaintiffs  sepa- 
ratdy  state  and  number  their  causes  of  ac- 
tion. Their  motion  therefw  was  technically 
insufficient,  and  therefore  we  are  not  able 
to  say  that  the  court  erred  in  overruling  the 
same;  but  the  failure  to  separately  stete 
and  number  was  the  cause,  undonbtedly,  of 
much  confusion  In  the  presoitatlon  of  the 
case  to  the  jury  on  the  part  of  both  the 
court  and  counsel,  and  consequent  perplexity 
on  the  part  of  the  jury.  Growing  out  of  thli 
confusion,  undonbtedly,  Is  tba  error  c(Hnmit- 
ted  in  the  admission  of  evidence  showing  the 
damage  to  the  cattle  by  their  shriiAAge  dur- 
ing the  entire  period  of  their  detenthm  in 
the  yards  at  Montrose.  The  idalntiffs  dalm- 
^  in  their  petition  that  they  were  delayed 
4n  the  shipment  of  the  entire  439  head  from 
"about  noon  on  the  11th  day  of  March,  1896, 
until  noon  of  the  12th  day  of  March.  1886," 
a  period  of  24  hours;  and  yet  the  jury  al- 
lowed 34  hours  for  the  feeders  and  20  houn 
for  the  stockers,  the  same  being  praeticalfy 
frar  tiie-  entire  time*  tbe  cattle  were  In  the 
pens,  when,  confessedly,  no  small  part  of 
this  delay  was  necessary,  and  entirely  apart 
from  any  negligence  of  the  company,  and 
would  have  occurred  had  the  messages  been 
promptly  delivered. 

We  are  compelled  to  reverse  the  judgment 
of  the  court  of  appeals,  and  also  of  the  dis- 
trict court,  and  rmend  the  case  to  the  dis- 
trict conrt  for  a  new  trial.  It  will  undoubt- 
edly occur  to  both  court  and  counsel  that 
the  Issues  involved  should  be  made  more 
definite  and  certain  by  omitting  the  Irrel- 


evant aUe^tlona,  if  not  by  separately  stat- 
ing and  numbering.  All  the  justices  codcot- 
ring. 


(SiKuL  m 

BOBINSON'S  EX'BS  r.  BLOCH>'S  HEIB8. 
(Supreme  CJoort  of  Kansas,  Division  Na  1. 
Feb.  S,  1002.) 

ASSIONHBNT  OF  JUDaUBNT— PAROL  SVI- 

DENCB-FRAUDULENT  CONVBTANCB 
— REX:OVERy  BY  ASSIGNOR. 

1.  Parol  evidence  is  admissible  to  show  that 
tbe  assigiiment  of  a  judgment,  altbougb  abso- 
lute, waa  only  Intended  as  a  security,  aod  it 
may  also  show  the  amount  of  IndebtedDess  k 
was  intended  to  secure. 

2.  Where  B.,  having  just  recovered  a  judf- 
ment  for  $912.24,  secured  by  a  lieu  on  retl 
estate,  nnsolicited,  called  upon  his  attorney, 
and  stated  to  him  that  he  was  iuddited  ta  B. 
in  the  sum  of  $200  or  $250,  and  he  wished  to 
make  R.  safe  if  anything  ever  came  out  of 
it  (referring  to  the  judgment),  and  also  stated 
that  there  was  an  old  judgment  against  him. 
which  he  wished  to  avoid,  and  instructed  such 
attorney  to  assign  the  entire  jutenent  to 
and  that  he  would  speak  to  R.  about  it,  sadi 
assignment  Is  yoid,  part  of  the  conrideratkm 
being  to  hinder,  delay,  and  defraud  B.*8  cred- 
itors. 

3.  Where  pr(»>erty  is  assigned  with  a  frando- 
lent  intent  and  for  a  fraudulent  purpose,  nei- 
ther the  party  so  assigning  nor  his  h^rs  can 

recover  it  or  its  value. 
(Syllabus  by  the  C!oarL) 

Error  from  court  of  appeals,  Xortbon  de- 
partment, Eastern  division. 

Action  by  the  heirs  of  James  Blood 
against  the  executors  of  tbe  estate  of  Charlei 
Robinson.  Judgment  for  plaintiffs  was  af- 
firmed  by  the  court  of  appeals,  and  case  cer- 
tified. Reversed. 

Argued  before  JOHNSTON,  CUNNING- 
HAM, GRBEINE,  and  ELLIS,  JJ. 

F.  M.  McHale,  for  plalntifrs  In  mot.  W. 
W.  NevlsMi  and 'Joseph  E.  Rlggi^  for  defend- 
ants In  error. 

GREENE,  J.  On  June  3,  1880,  Jamei 
Blood  recovered  a  jndgmrat  in  the  district, 
court  of  Douglas  coun^  against  James 
Bater  fOT  $912.24.  On  the  4tta  day  of  Jane, 
1890,  Blood  assigned  this  jn^meat  to  Cbsa- 
Robinson.  Baker  [vosecuted  proceedings  ia 
error  to  the  court  of  appeals,  and  while  die 
actiwi  was  pending  in  that  conrt  Blood 
died,  and  the*  judgment  was  revived  hi  flie 
name  of  Chas.  Robln8<m.  as  assignee.  Aft- 
erwards, and  before  the  Ittlgatlfm  was  de- 
termined, Chas.  Rdblnson  died,  and  the  cansfr 
was  revived  In  the  name  of  his  executors. 
Joseph  E  Rlggs  was  attorney  tor  Stood, 
then  for  Robinson,  and  flnsl-^'  tor  Bobla- 
Bon's  executors.  As  such  atiumey  be  col- 
lected the  judgm«it,  amonntlug  to  91^4SM. 
and  paid  It  over  to  Boblnson'a  executoEs. 
The  iwesent  proceeding  was  brought  by  die 
heirs  ot  ^ood  m  the  prolwte  comt  of 
Douglas  county  to  require  Roblnstrn's  ex- 
ecutors to  show  the  amount  of  indebtedness 
due  from  Blood  to  Boblnson,  and  asked  tb^ 
conrt  to  allow  their  claim  against  the  es 
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tate  of  Robinson  In  an  amount  equal  to  the 
difference  between  the  amount  It  was  found 
Blood  owed  the  Robinson  estate  and  the 
amount  the  Robinson  estate  had  received 
from  Riggs  upon  this  Judgment  It  was 
claimed  In  that  proceeding  that  the  in- 
debtedness of  Blood  to  Robinson  did  not  ex- 
ceed 9250,  that  the  judgment  was  assigned 
to  Robinson  as  security  for  such  Indebted- 
ness, and  the  balance  thereof  was  'due  the 
Blood  heirs.  After  a  decision  in  the  probate 
court,  an  aiqjwal  was  taken  to  the  district 
court,  where  the  Blood  heirs  recovered  judg- 
ment against  the  executors  of  Robinson  In 
the  sum  of  $871.53.  Upfm  that  jndgmoat 
IH^ceedlngs  were  prosecuted  to  the  court  of 
appeals,  where  the  judgment  was  affirmed. 
Upon  application  by  the  executors  of  Robtn- 
Bon,  the  cause  was  certified  to  this  court 

In  the  district  court  Joseph  Rlggs,  who 
was  the  <mly  witness  or  perscm  present 
when  Blood  assigned  this  Judgment  to  Rob- 
inson, testified,  orra-  the  objectkm  of  the 
plalntlfb  In  error,  that  It  was  made  to  se- 
cure the  payment  of  an  Indebtedness  not 
exceeding  ^00 'from  Blood  to  Robinson.  It 
Is  contmded  by  the  plaintiffs  in  errw  that 
the  court  ored  fad  pa-mlttlng  this  witness  to 
testify  to  Hiese  facts,  because  It  was  con- 
tradicting the  writtm  statement  We  can- 
not agree  with  this  contention.  It  Is  fa- 
miliar law  that,  where  property  is  assigned 
<nr  pledged,  otni  evldoice  Is  admissible  to 
show  the  purpose  for  which  It  was  assigned 
or  i^edged,  and  the  amount  of  indebtednew 
It  was  given  to  secure.  In  this  state  one 
may  show  that  a  debt  absfdute  oa  its  face 
is  (Hily  a  mortgage  and  it  may  ftlso  show 
the  amount  of  indebtedness  actually  due. 

Anotber  objectioD  made  to  the  testimony 
of  Mr.  Rlggs  is  with  reference  to  a  cbnver- 
satlou  had  with  Robinson  ctmcemlng  the 
amount  of  Indebtedness  due  from  Blood  to 
Robinson.  The  witness  testified  that  on  the 
day  after  the  death  of  Blood,  Robinson  callr 
ed  at  his  office,  and  Inquired  what  he  knew, 
about  a  judgment  which  had  been  assigned 
hy  Bldod  to  Robinson.  Rlggs  rq;iUed,  in  sub- 
stance, that  he  knew  all  about  it;  that  he 
had.becm  the  attorney  In  the  case  from  Its 
lnc^>tlon.  Robinson  said  to  him  that  the 
bidebteduees  was  either  $200  or  $250,  and 
asked  what  shape  it  was  In.  Rlggs  replied 
that  It  was  in  the  supreme  court  Robinson 
ssldf  *^en  you  iUm't  know  whetJier  you 
have  a  judgment  or  not?"  to  which  Mr. 
Biggs  replied,  "Yes,  I  have,  because  I  am 
very  confident  that  I  am  going  to  win  the 
case  In  the  supreme  court"  Robinson  then 
said,  "WtfU  you  might  as  well  look  after- 
this  for  me  as  anybody  else,  if  you  tsui  do 
it"  Tbe  witness  replied  that  he  would,  and 
Robinson  said,  "Then  I  wlU  rely  npon  you 
to  look  after  my  Interest  and  iwotect  me  In 
It,  as  wcU  as  everybody  else,"  to  which  Biggs 
rolled  that  he  would.  Flafaoitiffs  In  wror 
contend  that  this  communication  was  had 
while  Riggs  was  acting  as  an  attorney  for 


Robinson,  or  being  consulted  by  Robinson 
with  a  view  to  employing  him.  Robinson 
did  not  visit  the  office  of  Mr.  Riggs  with 
the  Intention  of  employing  him  as  an  at- 
torney. He  did  not  contnnplate  a  lawsuit 
or  the  need  of  a  lawyer.  No  such  relatlMi- 
ship  existed  or  was  contemi^ated  by  elth^ 
party  until  he  stated  to  Mr.  Rlggs  the 
amount  of  Blood's  indebtedness.  This  ob- 
jection was  properly  overruled. 

Tbe  tliJrd  contention  is  that  this  judgment 
was  assigned  by  Blood  to  Robinson  to  de- 
fraud tbe  creditors  of  Blood,  and  the  heirs 
of  Blood  csnnot  recover  In  this  action.  Tbe 
evidence  on  the  question  of  fraud  was  tbe 
testimony  of  Mr.  lUggs,  and  all  that  has  any 
hearing  upon  this  questlim  Is  as  follows: 
"The  following  morning  Colonel  Blood  stop- 
ped In  my  office,  and  asked  me  If  I  had  any 
news  yet  from  ihe  judge  on  the  Baker  case. 
I  told  him  that  I  had;  that  he  had  given 
us  a  judgment  and  that  I  had  filed  my  jour- 
nal entry  the  day  before.  He  tiien  said  to 
me.  1  am  owing  Governor  Robinson,'  and 
he  stated  the  amount  The  amount  was  ei- 
ther $200  OP  $2B0,  and  I  will  not  be  positive 
which.  It  was  not  less  ttian  $200  nor  ex- 
ceeding $250,  'and  while  tbe  governor  has 
never  asked'  me  for  ai^  security,  I  want  to 
make  him  safe  If  anything  ever  comes  out 
of  this.'  He  spoke  further  about  a  certain 
^d  judgment  that  was  being  hdd  against 
him  by  some  party  here,  and  he  gave  me  his 
version  of  that,  and  that  he  desired  to  avoid 
It.  He  said:  'I  wish  you  would  Just  make 
an  assignment  of  that  matter  to  the  gover- 
nor. Just  assign  the  whole  Judgment  to 
him,  and  I  will  speak  to  him  about  It*" 
From  thid  evidence  It  ai^tears  ctmduslvely 
tiiat  one  of  the  purposes  which  actuated 
Blood  In  assigning  this  judgment  fras  to  de- 
feat a  judgment  creditor.  The  Judgment 
was  more  than  three  times  tbe  amount  of 
Ihe  Indebtedness  to  Robinson,  and  was  a 
lien  upoa  real  estate.  Kood  might  have  as- 
signed to  Robinson  a  sufficient  amount  of 
the  judgment  to  have  amply  secured  Robin- 
son, but  instead,  he  made  an  absolute  as- 
signment of  tbe  entire  judgmoit,  and  stated, 
'  when  he  did  so,  that  there  was  an  old  Judg- 
ment he  wished  to  avcdd.  Section  3170,  Gen. 
St  lOOl,  provides:  "Bvwy  gift  grant  or  con- 
veyance of  lands,  tenements,  hereditaments, 
rents,  goods  or  chattels  *  •  *  made  or 
obtelned  with  intent,  to  hinder,  delay  or  de- 
fraud creditors  •  •  •  shall  be  denned 
utterly  void  and  of  no  effect"  It  has  been 
bdd  by  this  court  that  a  chattri  mortgage 
void  in  part  is  void  in  toto.  Wallach  v.  Wy- 
lle,  28  Kan.  138;  Wlnstead  v.  Hulme,  32  Kan. 
668,  4  Pac.  994;  Standard  Implement  Co.  v, 
Parlln  &  Orendmff,  61  Kan.  632,  83  Pac. 
362;  Bank  v.  Barkalow,  63  Kan.  68,  35  Pac. 
70a  From  Uiis  evidence  we  are  furced  to 
condude  that  this  assignment  of  Judgment 
80  far  at  least  as  Blood  Is  concerned,  was 
fraudulmt  If  tbe  conveyance  was  fraudu- 
lent as  to  Blood,  he  could  not  recover  tbe 
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property  conveyed,  or  Its  value;  nor  have 
hfs  tieirs  any  addltlooal  rights.  Crawford's 
Adm'r  V.  Lehr,  20  Kan.  609.  It  follows  that 
the  court  erred  In  rendering  Judgment  for 
the  plaintiff  below. 

The  Judgment  of  the  district  court  and  of 
the  court  of  appeals  Is  reversed,  and  the 
cause  remanded  tot  a  new  trial.  All  tiie 
Justices  concnrrlng. 


(M  Kui.  296} 

STATE  «  rel.  SHBPPARD.  Co.  Atty.,  T. 
HARBISON  et  al. 

^Supreme  Court  of  Kansas,  Divisiou  Xo.  1. 
Feb.  8,  1902.) 

MANDAMttS— TAXATION— ASSESSMENT  OF  PER- 
SONALTY—PARTIES— JOINDER  OF 
CAOSES  OF  ACTION. 

1.  In  an  actlou  brought  to  compel  the  proper 
ofllcers  to  reassees  personal  property,  nearly 
all  of  which,  for  a  number  of  years,  has,  by 
means  of  concealment  and  the  making  of  false 
returns  by  the  owner,  escaped  taxation,  where 
the  petition  states  in  separate  oauses  of  action 
the  wrongs  committed  by  the  owner  each  year, 
and  the  amount  and  value  of  the  property 
which  by  reason  thereof  he  prevented  fr6m  be- 
inif  listed  for  taxation,  as  well  as  the  amounts 
of  the  respective  levies  for  such  year,  the  peti- 
tion will  be  upheld  as  against  a  demurrer  based 
on  the  ground  "that  several  causes  of  action 
are  improperly  Joined." 

2.  In  such  case  the  several  officers  of  a  city 
and  county,  who  have  functions  to  perform 
with  reference  to  assessing  personal  property, 
the  levy  of  taxea,  and  entering  such  assess- 
ment and  tax  levies  upon  the  propor  books, 
may  be  joined  as  parties;  and  the  objection 
that  a  court  may  not,  in  a  single  action,  re- 
<iuire  them  to  perform  distinct  and  separate 
acts  in  the  line  of  service  prescribed  by  law, 
is  without  force.  The  execution  of  those  sev- 
eral duties  merdy  conatitates  a  means  to  an 
end. 

(Syllabus  hy  the  Court.) 

Brrw  from  district  courts  Boorlxni  county; 
W.  li.  Blmons,  Judge. 

ApplIcatlbD  by  the  state,  oa  the  r^tlcxi 
of  J.  I.  Sheppard,  cotmty  attorney,  for  a 
writ  of  mandamiu  to  t^faarles  Barbtoon  and 
others.  From  an  ord»  denying  the  writ, 
relator  brln^  error.  Reversed. 

Argued  before  JOHNSTON,  CUNNING- 
HAM,  GREENE,  and  ELLIS,  J  J. 

O.  B.  Griffith,  Co.  Atty..  and  C.  B.  Cory, 
for  plalntifF  In  error.  McCIeverty  &  Padgett 
and  W.  P.  Dlllard,  for  defendants  in  error. 

ELLIS,  J.  This  Is  an  action  brought  by 
the  state  of  Kansas,  on  the  relation  of  the 
county  attorney  of  Bourbon  county,  to  com- 
pel the  proper  officers  of  the  city  of  Ft  Scott 
and  the  county  of  Bourbon  to  reassess  and 
place  upon  the  tax  list  personal  property 
now  held  by  defendant  Charles  Harbison,  as 
executor  and  legatee  of  James  S.  McCord, 
who.  It  Is  alleged,  for  the  years  1892  to  1897, 
Indoaive,  by  concealment  and  the  making  of 
false  returns,  escaped  taxation  upon  about 
sevea-elghths  ol  audi  personal  property. 


The  original  petition  Included  the  facts  te> 
latlng  to  the  entire  period  In  a  single  cause 
of  action,  end  we  think  such  a  course  was 
permissible.  However,  a  motion  was  made 
by  defendant  Harbison  for  an  order  reqoir- 
ing  the  plaintiff  to  separately  state  and  nunt- 
ber  its  several  causes  of  action,  which  was, 
by  the  court,  sustained;  and  thereupon  an 
amended  petition  was  filed,  In  which,  with 
particularity  and  detail,  the  facts  relaUag 
to  each  year  were  set  forth  In  a  separate 
cause  of  action,  and  it  was  alleged  that  nw» 
of  these  fads  were  discovered  by  the  state, 
county,  or  city  officers  until  10  months  after 
the  death  of  said  McCord,  and  shortly  before 
the  bringing  of  this  actlMi.  Upon  the  filluc 
of  such  amended  petition,  defendant  Harbi- 
son demurred  for  the  following  reasons: 
"First,  that  the  plaintiff  has  no  1^1  capac- 
ity to  sue;  second,  that  there  Is  a  misjoinder 
of  defendant;  third,  that  there  are  several 
causes  of  action  Improperly  Joined;  fourth, 
that  the  petition  does  not  state  tacts  suffl- 
deut  to  constitute  a  cause  of  action."  Be- 
fore a  bearing  was  had  upon  said  demurrer, 
however,  the  defendant  withdrew  the  first, 
second,  aud  fourth  grounds  thereof,  and  sub- 
mitted the  case  upon  the  third,  to  wit,  that 
several  causes  of  action  were  tmprop«iy 
Joined,  and  upcm  that  ground  alone  the  de- 
murrer to  the  petition  was  sustained.  The 
plaintift  dected  to  stand  upon  the  petition, 
and  brings  the  case  here  for  review. 

Assuming  that  this  action  may  be  main- 
talned,  and  waiving  the  question  as  to 
whether  the  defendant,  after  the  petitloD 
has  been  amended  to  conform  to  his  desire, 
may  be  i)ermitted  to  challenge  it  toe  the 
reason  that  it  was  thus  amended,  we  think 
the  court  erred  in  sustaining  the  demurrer. 
That  the  facts  might  have  been  averred  in 
a  single  count  of  cause  of  action,  as  they 
were  in  the  first  Instance,  does  not  oeces- 
sarily  render  the  petition  obnoxious  to  the 
objections  urged  against  it,  when  the  wrongs 

.of  defendant's  testate  tar  each  year  are  set 
forth  in  separate  causes  of  action,  wber^n 
the  amounts  of  the  rrapectlve  levies  for 
each  year,  and  the  value  of  the  propertj- 
of  decedent  which  be  is  charged  to  have 
fraudulently  concealed  from  the  assesscw  for 
such  year,  are  stated.  The  several  grievan- 
ces complained  of  are  analogous.  The  rem- 
edy sought  is  identical.  The  several  offi- 
cers made  def aidants  herein  were  pn^wriy 
Joined,  and  the  suggestion  that  the  pleading 
is  subject  to  criticism  because  In  this  action 
the  court  is  asked  to  require  them  to  per- 
form several  and  dIstlDCt  duties  is  without 

.  merit.  The  CTCCUtlon  of  those  several  du- 
ties merely  constitutes  a  means  to  an  end. 
Labette  Co.  v.  Moulton.  112  U.  S.  217,  5  Sap. 
Ct  108,  28  L.  Ed.  608. 

The  judgment  of  the  court  below  Is  re- 
versed, with  direction  to  overrule  the  de- 
murrer of  the  defendants  All  the  Justices 
concurring. 
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WSmOBB  TP.  T.  CHAMBBEMAIN. 
(Baprame  OcHut  of  Kanna,  Dirislon  Na  1. 

Feb.  8,  1902.) 
DBaracmvB  bbidqo-injdrt  to  tratblbii. 

Township  anthorities  were  engaged  lusab- 
■titntinK  a  new  brldtie  for  an  old  one.  While 
the  bridge  waa  out,  a  travelra,  who  Iiad  no 
knowledge  ot  the  defect  in  the  highway,  drove 
into  the  opeaiag  in  the  dnsk  of  the  eTening, 
and  waa  Injured.  Warnings  that  the  bridge 
was  oat  had  been  placed  at  two  points  |n  the 
big^war  near  the  bridge,  bntsthey  were  in- 
BOfflcient  to  attract  the  attention  of  the  trar-. 
^er.  A  temporarr  barrier  which  had  been 
placed  at  the  end  of  the  bridge  had  also  been 
retnored,  without  tiie  consent  of  the  township 
authorities.  Take  barriers  had  been  preriouslr 
temored  b7  persons  other  than  the  township 
■othoritles.  Held,  in  an  action  to  recover  dam- 
ages for  the  injuries  sastaiued,  tliat  as  the 
warnings  were  of  such  a  character  as  to  easily 
Mcape  the  attention  of  travelers,  and,  as  the 
barriers  had  been  prerloaaly  removed,  the  quee* 
tion  whether  tbey  were  snffldent  for  the  in- 
tended purpose  was  properly  anbmitted  to  the 
iwrjt  and  that  no  error  was  committed  by  the 
conrt  in  refuslnic  to  hold,  as  a  matter  of  law, 
tliat  the  plaintiff  was  guilty  of  contribntofy 
aegllgence. 
(Syllabus  by  the  Court) 

Brror  from  district  conrl;  Nemaha  coan- 
tri  WttL  I.  Stoart,  Judge. 

Action  by  B.  F.  Ghambalain  agalnat 
more  township.  Judgment  for  jdalotlff,  and 
defendant  brings  error.  AiBrmed. 

Argued  before  JOHNSTON,  01TNNINO- 
HAM.  OREBNB.  and  ELLIS,  JJ. 

WelU  ft  Wells,  for  plaintiff  In  error.  8. 
K.  Woodworth  and  J.  E.  BtUlwell,  for  de- 
fendant In  mrae. 

JOHNSTON,  J.  B.  F.  Chamberlain  brouifbt 
this  .action  to  recover  damages  from  the 
'  township  of  Wetmore  for  injuries  alleged  to 
have  been  sustained  by  reason  of  a  defec- 
tive blghway.  The  township  authorities 
were  replacing  an  old  bridge  with  a  new 
one,  and  liad  placed  two  warnings  on  the 
highway,  some  distance  from  the  1»rldge,  In- 
dicating that  it  was  Incompiete  and  unfit  for 
use.  One  of  the  warnings  was  about  a 
mile  from  the  bridge,  and  consisted  of  a 
stake  driven  Into  the  ground,  on  the  top  of 
wbtcb  was  a  board  from  a  foot  to  16  Inches 
long,  with  the  words  thereon,  "Bridge  Out" 
The  other  was  about  a  half  mile  from  the 
bridge,  and  was  made  by  taking  two  boards, 
■from  4  to  6  feet  long  and  6  Inches  wide, 
nailing  two  of  the  ends  together,  and,  after 
they  were  spread,  driving  the  other  ends  into 
the  ground;  making  a  triangular  barrier 
about  3  feet  high.  Chamberlain  was  driv- 
ing o<rer  the  highway  with  a  team  and  wag- 
on, and  had  no  knowledge  that  the  bridge 
was  out.  It  was  about  dusk  In  the  evening, 
snd  he  drove  past  the  warnings  without  see* 
Ing  them;  and,  having  no  notice  of  the  de- 
fect, be  went  down  the  bill,  and  into  the 
opening  of  the  bridge,  suffering  severe  in- 
jury. The  men  at  work  on  the  bridge  bad 
been  In  tbt  babit  oC  placing  planks  across 
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the  ends  of  the  bridge  when  tbey  quit  ww*. 
at  nlgbt,  but  these  barrien  had  been  taken 
down  on  the,  night  In  question*  as  w^  aa  on 
prerlons  nlgbts.  and  bad  been  used  as  a 
temporary  bridge  ov«r  the  tuning  for  soma 
to  pass  onr.  In  answer  to  q»eclal  ques- 
tlona,  the  jury  found  Uiat  the  warnings  re- 
ferred tp  wore  in  place  on  tliat  night,  but 
that  an  ordinarily  pmdent  man  would  not 
have  seen  them.  They  also  found  that  the 
workman  had  placed  planks  across  tiie  north 
end  of  the  bridge,  from  one  railing  to  the 
othtt,  when  they  left  off  work,  but  tbat 
they  were  not  so  fixed  as  to  prevent  persons 
from  driving  off  the  bridge.  They  therefore 
found  for  the  plaintiff,  and  assessed  the 
amoont  of  his  damages  at  9500. 

Complaint  le  made  ot  an  Instmctlon  which 
reaOs:  "Wbethw  the  signs,  signals,  wsm- 
Ings,  and  obstroctlonB  were  sufficient,  under 
the  conditions,  to  make  the  plaintiff  guilty 
of  contributory  negligence,  is  a  question  of 
fact  for  you  to  determine  from  the  evidence.** 
It  te  argued  that  under  the  testimony  it  was 
a  clear  case  of  contributcwy  negligence,  and 
that  the  jury  should  have  been  so  advised. 
While  warnings  of  danger  were  set  up  by 
the  township  officers,  they  appear  to  have 
been  Insufficient  to  attract  the  attention  of 
Obamberlaln  in  the  dusk  of  the  evoilng; 
and,  from  their  character,  It  would  seem 
that  they  might  easily  escape  the  notice  of 
an  ordinarily  prudent  person  traveling  in  the 
daytime.  Chamberlain  did  not  know  of  tbe 
bridge  being  out,  and,  in  the  absence  of  no- 
tice, bad  a  right  to  assume  that  It  was  In  a 
passable  ctmditlon.  The  barrier  of  planks 
at  the  end  of  the  bridge  was  removed  by 
some  one  other  than  those  acting  for  the 
township,  and  It  is  argued  that,  as  It  was 
removed  without  the  consent  of  the  town- 
ship, it  cannot  be  held  re^onslble  for  in* 
jury  resulting  from  tbe  removal.  It  the  bar- 
rier had  been  substantial  and  sufficient  for 
the  purpose,  and  It  bed  been  removed  with- 
out the  knowledge  of  the  township,  or  rea- 
son on  its  part  to  believe  that  it  might  be 
removed,  negllgmce  coidd  not  be  attributed 
to  the  township.  Howev^,  It  appears  that, 
for  several  nights  before  the  one  on  whl<di 
Chamberlain  was  injured,  this  barrier  had 
been  removed;  and,' although  they  had  no- 
tice that  it  was  not  effectual,  the  officers 
neglected  to  put  up  a  more  substantial  or 
permanent  one.  Whether  the  warnings  and 
barriers  were  sufficient  was  a  matter  for  tbe 
determination,  of  the  jury,  and.  for  like  rea- 
sons, contributory  negligence  was  a  question 
for  the  jury,  under  the  Instruictlons  of  tbe 
court.  Under  tbe  testimony,  a  withdrawal 
ot  the  case  from  tbe  Jury,  or  an  instruction 
in  favor  of  the  defendant,  wotild  have  been 
gross  error.  If  it  appeared  from  undisputed 
facta  that  tbe  Injury  was  due  to  the  fault 
of  the  plaintiff,  or  If  that  had  been  tbe 
only  info^nce  which  could  have  been  drawn 
from  the  testimony,  the  matter  might  baws 
been  treated  as  a  question  of  law  tor  Oa 
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c^nrL  How  the  plaintiff  could  be  regarded 
as  remlBB  in  duty,  when  he  had  no  kuowl- 
eflge  of  the  danger  to  which  he  was  exposed, 
Is  hot  easily  understood.  The  danger  ^as 
not  so'  patent,  nor  tbe«,waming  so  obvious, 
that  knowledge  must  be  presumed.  Indeed, 
wi  think  the  testimony  was  not  only  suffl' 
dent  to  take  the  case  to  the  jury,  but  that 
It  abundantly  sustained  the  verdict 

The  judgment  of  the  district  court  will  be 
affirmed.  All  the  Justices  concurring. 


(M  Kbo.  ffi?)  ' 

GRIFFITH  T.  RICHARDS. 

(Supreme  Gonrt  of  Kansas,  Division  No.  1. 

Feb.  8,  1902.) 

SCHOOL  LAND-SALE  FOR  TAXES—PATENT  TO 
PURCHASER— TRUSTEE— SCHOOI^ 
LAND  CERTIFICATES. 

The  Statute  provides  relative  to  school 
lauds:  "Lands  purchased  under  this  act  shall 
be  subject  to  taxation  as  other  lands;  in  case 
of  non-payment  of  any  taxes  charged  thereon 
the  said  lands  may  be  sold  as  in  other  cases, 
but -the  purchaser  at  such  aale  shall  be  subject 
to  all  the  conditions  of  the  bond  of  the  orig- 
inal maker,  and  of  the  certificate  of  purchase?' 
Gen.  St.  1901,  S  6354.  Under  this  provision, 
where 'the  land  has  beeu  sold  at  soch  tax  sale 
fOi-  an  amount  substantially  greater  ,than  the 
taxes  and  costs  legally  c&argeable  thereon, 
such  sale,  being  voidable,  is  not  sufficient  to 
fut  off  the  rights  of  the  holder  of  the  school- 
land  certificate  and  authorize  the  issuance  of  a 
patent  to  snch  land  by  the  state  to  the  bolder 
of  the  tax-sal»  certificate;  and  where  a  patent 
has  been  issued  to  the  purchaser  at  such  tax 
sale,  the  grantee  therein  will  be  decreed  to  hold 
flie  legal' title  of  the  land  for  the  benefit  of  the 
owner  of .  the  scbool-land  certificate,  and  re- 
quired to  convey  the  same  to  anch  owner  upon 
proper  jmyment  made  on  equitable  pcindples, 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Sumner  county; 
W.  T.  McBrlde.  Judge. 

..  AcUon  by  J.  R.  Griffith  against  Albert  A. 
Richards.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Reversed. 

Argued  hetore  JOHNSTON,  .CUNNING- 
HAM, GREENE;  and  ELLIS.  JJ. 

W.  F.  Erans  and  C.  E.  Elliott,  for  plaintiff 
in  error.  James  Lawrence,  for  defendant  in 

error. 

CUNNINGHAM.  J.  This  was  an  action 
brought  September  18,  1889,  by  the  plaintiff 
in  error  to  crulet  his  title  to  an  80  acres  of 
land  In  Sumner  county,  Kan.,  as  against  the 
defendant  In  error.  The  defendant  filed  a 
cross  petition  fti  ejectment,  and  had  judg- 
ment thereon  In  the  court  below.  The  facts, 
as  found  by  the  court  are  briefly  as  follows: 
The  land  In  controversy  was  school  land, 
and  had  beMi  purchased  by  one  Richmond  In 
187&,  Who  received  a  certificate  of  purchase 
thereof  as  proVlded  by  statute.  Griffith  held 
this  (iertlflcate  by  assignment,  and  was  at 
the  time  of  the  commeueetnent  of  the  action 
in  posSessJon  of  the  ical  estate.  He  had 
made  his  payments  to  the  state  as  provided 
In  the  certificate'  of  purchase.  lUe  land  was 


-  duly  assessed  for  taxation  for  the  year  1886. 
These  taxes  not  having  been  jMld,  the  land 
was  placed  upon  the  d^nquent  tax  list  and 
advertised  for  sale.  The  publisher  of  the 
paper  in  wblch  the  advertisement  was  made 
failed  to  file  In  th^  office  of  the  county  treas- 
urer an  affidavit  of  such  publication  as  the 
law  directs  within  14  days  after  the  last  pnb- 
llcatlon,  whereby  the  fee  for  such  publica- 
tion, which  was  30  cents,  became  uncollecti- 
ble by  blm,  and  no  proper  charge  upon  the 
land.  At  the  tax  sale  In  S^fembM-  of  1887, 
however,  this  excess  charge  was  included  in 
the  amount  for  which  the  land  was  sold. 
A  certificate  of  purchase  »t  this  sale  was  Is- 
sued, and  by  assignment  became  the  proper- 
ty of  Richards,  who,  on  the  13th  of  June, 
1889,  made  full  payment  of  all  the  sums  doe 
to  the  state  under  the  terms  of  the  school,- 
land  certificate  Itcld  by  Griffith,  and  received 
from  the  county  clerk  of  Sumner  county  a 
certificate  of  pirfehase  as  provided  by  law: 
This  certificate,  was  thereafter  presented  to 
the  governor  of  the  state  of  Kansas' with  the 
certification  of  the  auditor  of  state  thereon 
as  the  law  directs,  and  a  patent  for  tfaelaad 
was  issued  to  Richards.  This  constitutes 
the  title  under  which  he  claimed  In  the  ac- 
tion and  by  virtue  of  which  he  recovered. 
This  action  has  been  to  this  court  before 
(Richards  v.  Griffith,  57  Kan.  284,  45  Pac 
600),  at  which  time  the  question  settled  by 
this  court  was  that  the  patent  held  by  Bleb' 
ards  made  him  a  prima  facie  case,  and  cast 
tbe  bui-den  of  sbowing  its  Invalidity,  If  It 
was  Invalid,  upon  Griffith;  and  upon  the 
subsequent  trial,  Griffith,  to  establish  suclt 
invalidity,  showed  that  the  sale  of  taxes  in- 
cluded the  30  cents  overcharge  as  hereinbe- 
fore mentioned;  so  that  tbe  question  now  tt 
bar  Is,  was  the  tax  sale  of  1887  made  so 
invalid  by  this  30  cents  excess  charge  as  that 
It  failed  to  cut  off  Griffith's  interest  held  by 
him  under  his  school-land  certificate  of  pur- 
chase, and  Insufficient  to  authorize  the  Issd- 
ance  to  Richards  of  the  patent  under  which 
he  claimed.  By  section  6854  of  the  General 
Statutes  of  1901,  the  same  relating  to  sales 
of  school  lands.  It  is  provided:  "Lands  pur- 
chased under  this  act  shall  be  subject  to 
taxation  as  other  lands;  In  case  of  non- 
payment of  any  taxes  charged .  thereon  tiie 
satd  lands  may  be  sold  as  In  other  cases, 
but  tbe  pnrchaser  at  such  sale  shall  be  sub- 
ject to  all  the  conditions  of  the  bond  of  the 
original  maker,  and  of  the  certificate  of  pur- 
chase." It  Is  further  provided  in  the  same 
section:  "Such  purchaser  of  said  school 
lands  shall  he  allowed  one  year  from  tbe  date 
of  the  certificate  of.  sale  for  such  taxes  In 
whl(ih  to  redeem  from  such  tai  sale."  It  Is 
dalmed  by  Richards  that  by  this  tax  sale 
and  Griffith's  failure  to  redeem  therefrom  he 
(Griffith)  was  effe<*tually  cut  off  from  all  of 
bis  Interest  In  tlte  land,  and  the  holder  of 
the  tnx-sale  certificate  substituted  in  his 
•plac^,' and  tbns  had  the- right  to  comjrfete 
the  payments  t6-  the  state  and  receive  tbe- 
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patent  for  tbe  land.  We  ftre  thus  called  up- 
on to  determine  what  kind  of  a  sale  must  be 
had  under  the  quoted  proTlslons  of  section 
6364  In  order  to  accomplish,  this  object  It, 
of  course,  must  be  admitted  that  the  tax  sale, 
by  reaeon  of  its  being  for  SO  cents  more  than 
It  should  have  been,  was  at  least  voldaUe. 
Several  authorities  hold  it  Told.  Fox  t. 
Cross,  39  Kan.  350,  18  Pac.  300;  Genthner  v. 
Lewis,  24  Kan.  309.  But.  whether  void  or 
voidable,  we  think  makes  no  difference  In 
this  case.  Had  this  tax  sale  been  for  lauds 
the  title  to  which  was  complete  In  Qrifflth, 
It  would  not  hare  served  to  cot  off  Griffith's 
title,  even  after  the  execution  of  a  tax  deed 
perfectly  valid  on  its  face,  if  he  had  attack- 
ed such  deed  within  the  time  allowed  by  law. 
Blanchard  v.  Hatcher,  40  Kan.  350,  20  Pac. 
15;  Fox  V.  Cross,  39  Kan.  350,  18  Pac.  300; 
Jackson  v.  Challlss,  41  Kan.  247,  21  Pac.  87; 
Moriarty  v.  Commissioners,  62  Kan.  199,  34 
Pac.  781;  Douglass  t.  Walker,  67  Kan.  328, 
46  Pac.  318.  The  quoted  section  of  the  stat- 
ute eaye  that  these  lands  may  be  sold  as  In 
o^er  cases,  so  that  we  axe  referred  for  rules 
and  principles  to  guide  In  these  sales  to  those 
which  guide  in  other  tax  sales,  and  we  see 
no  reason  why  a  more  drastic  rule  should  be 
applied.  Griffith  bad  an  Interest  In  this  land 
by  reason  of  his  possession  and  holding  un- 
der bis  certificate  of  purchase.  It  was  not  a 
fee-simple  title,  but  It  was  a  substantial  and 
valuable  Interest.  That  interest  was  not  cut 
off  by  any  tax  sale  less  perfect  than  would 
have  cut  off  the  Interest  of  a  fee-simple  own- 
er. Tbe  statute  contemplates  that  tb&re 
should  be  such  a  sale  of  school  lands  as  would 
in  other  eases  be  effectual  t6  cut  off  the  in- 
terest of  such  an  owner.  And  no  less  per- 
fect a  sale  would  entitle  tbe  holder  of  tbe  tax- 
sale  certificate  to  step  Into  the  shoes  of  the 
scbool-land  purchaser,  and  authorize  him  to 
complete  the  purchase  and  receive  the  patent. 
The  sale  In  question  not  being  of  this  high 
character,  the  patent  may  be  attacked,  and 
Its  Invalidity  shown,  in  a  direct  action  toi 
that  purpose  and  within  the  propar  time. 
It  win  be  borne  In  mind  that  this  case  was 
commenced  by  Griffith  to  set  aside  this  pat- 
ent long  before  Richards  was  entitled  to  re- 
ceive a  tax  deed  under  the  ordinary  rules 
governing  tbe  issuance  of  such  deeds.  It  is 
insisted,  however,  that  when  this  case  was 
in  this  court  before  tbe  question  at  issue  was 
substantially  settled  In  Richards'  favor,  and 
these  words  are  quoted  from  the  opinion  in 
that  case  as  sustaining  this  claim:  "Th^ie 
was  no  proof  whatever  as  to  tbe  payment  of 
taxes.  If  the  taxes  were  not  In  fact  paid, 
and  If  Richards  In  fact  held  a  tax-sale  cer- 
tificate for  tbe  requisite  time,  and  paid  tbe 
balance  of  the  purchase  money,  he  was  entl< 
tied  to  a  patent  which  would  absolutely  cut 
off  all  Interest  of  the  plaintiff  In  tbe  land." 
It  will  be  sufflciefit  to  remark  that  tbe  point 
now  under  consideration  was  not  presented 
to  the  court  upon  the  former  occasion,  and 
the  langnage  used  equnot  be  referred  to  the 


question  now  under  consideration.  Tbe  ques- 
tion then  raised  was,  upon  whom  rested  the 
burden  of  proof  to  show  the  validity  or  in- 
validity of  Klchards'  patent,  and  the  court, 
answering  this  question,  then  held  that,  In- 
asmuch as  Richards  bad  a  patent  from  the 
state,  regular  upon  its  face,  it  devolved  upon 
Griffith  to  show  Its  Invalidity.  In  passing 
tbe  court  simply  suggested  that.  If  Richards 
held  a  tax-sale  certificate— that  Is,  a  tax-sale 
certificate  sufficient  In  character  and  form— 
for  a  sufficient  time,  he  would  be  entitled  to 
receive  the  patent  on  payment  made  to  the 
state.  This  Is  now,  however,  found  not  to 
be  the  caae.  His  tax-sale  certificate  Is  found 
to  be  Insufficient,  because  based  upon  a  void- 
able sale. 

It  Is  urged  that  the  statute  gives  tbe  hold- 
er of  the  school-land  certificate  but  one  year 
to  redeem  from  the  tax  sale,  and  that  the 
construction  which  we  have  given  will  en- 
large this  tlm^  and  defeat  the  express  pro- 
vision of  tbe  law.  The  same  might  be  said 
In  other  cases  where  the  statute  gives  three 
years,  and  until  the  tax  deed  Is  Issued,  with- 
in which  to  redeem.  Yet  wben  such  tax 
deed  is  held  invalid  for  an  infirmity  In  the 
sale,  like  that  in  the  sale  here  being  consldr 
ered,  tbe  landowner  Is  permitted  to  defeat 
the  deed  by  practically  redeeming  from  the 
sale  on  which  It  Is  based  after  the  lapse  of 
the  time  named  In  tbe  statute.  Because,  of 
tbe  Infirmity  In  the  tax  sale  upon  which  Bipta; 
ards'  tax  certificate  was  based,  we  are  of  the 
opinion  that  it  was  not  sufficient  to  cut  off 
Griffith's  title,  and  insufficient  to  warrant  the 
issuance-of  the  patent  to  Richards,  and  that 
Griffith's  title  must  be  quieted  as  against 
such  patent. 

There  remains  a  further  qnestlon.  ^ch' 
ards  paid  to  the  state  the  amount  unpaid  up- 
on this  school  land,  which  was  $29e.'R>,  and 
it  Is  contended  by  Griffith  that,  as  this  was 
a  voluntary  and  unauthorized  payment,  he 
(Richards)  is  not  now  entitled  to  recover  It 
back,  especially  so  as  Griffith  had  until  1904 
in  which  to  complete  his  p&yiii^t  to  the 
state;  and  that  Richards,  by  his  unauthor- 
ized Interference,  ought  not  to  be  permitted 
to  hasten  Griffith's  payment  of  this  amount. 
We  do  not  approve  of  either  of  these  claims 
of  the  plaintiff  in  error.  This  Is  an  equlULble 
action.  Griffith  Is  asking  that  Richards  be 
declared  the  trustee  of  the  legal  title  of  the 
land,  holding  the  same  for  his  benefit  Wbati- 
ever  relief  Is  granted  bim  ought  to  be  done 
upon  equitable  principles.  He  permitted  his 
taxes  to  become  dellhquent,  and  thus  Is  re- 
sponsible for  all  of  this  tronU&  He  ought 
not  to  be  Tiered  exc^t  by  the  payment  In 
full  of  all  sums  paid  by  Richards  to  the  state; 
with  the  inter^t  thra-eon  at  the  legal  rate 
from  the  date  of  such  payment  and  also  all 
taxes  paid;  the  amount  to  be  compute  un- 
der the  law  as  In  other  cases.  When  this  Ig 
done,  Richards  should  be  required  to  convey 
the  legal  title  of  the  land  to  him. 

The  Judgment  of  the  court  below  vlll  be 
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reversed,  with  instructions  to  hear  evidence 
as  to  tblB  amount,  make  the  proper  computa- 
tions, and  render  judgment  for  the  plaintiff 
In  error  In  accordance  with  this  opinion.  All 
the  jwtlceB  concurring. 


(64  Kan.  367) 

BBTHANY  HOSPITAL  CO.  T.  HAIiEL 
(Supreme  Conrt  of  KansaB,  Division  No.  2.' 
Feb.  8,  1002.) 

LEGITIMACY— PRESUMPTIONS— EVIDENCE. 

1.  A  child  bom  in  wedlock  is  presumed  to 
be  legitimate,  and  tbi«  presumptiiMi  ^noot  be 
overtnrown  by  the  general  snd  notorious  rec- 
ognition of  it  by  a  putative  father,  or  by  his 
assertions,  however  solemnly  expressed,  that 
the  child  was  begotten  by  him. 

2.  Testimony  was  introduced  which  tended 
to  show  tbat  a  woman  who  claimed  to  be  the 
illegitimate  daughter  and  sole  heir  of  an  un* 
married  man  was  bom  In  wedlock.  Beld,  tbat 
the  presumption  of  legitimacy  conld  ooly  be 
overcome  by  the  clearest  and  most  condudve 
evidence  of  nonaccess  by  the  husband. 

(Syllabus  by  the  Court.) 

Error  from  'district  court  JeweU  count7; 
R.  M.  Plckler,  Judge. 

In  the  matter  of  the  will  of  William 
Swartz.  From  a  judgment  against  the  va^ 
lldlty  of  the  will,  on  the  petition  of  Emma 
Swartz  Hale,  the  Bethany  Hospital  Com- 
pany brings  error.  Reversed. 

Argued  before  BOSTER,  C.  J..  an£ 
SMITH  and  POLLOCK,  JJ. 

R.  W.  Tamer  and  Wiufldd  Freeman,  for 
^lutlff  In  errcn:.  T.  S.  Klrkpatrlck  and  B. 
H.  McBrlde,  for  defendant  In  error. 

SMITH,  J.  William  Swartz,  a  bachelor 
eo  years  of  age,  died  in  Bethany  Hospital, 
at  Kansas  City,  Kan.,  In  February,  1900. 
He  left  a  will  by  which  there  was  bequeath- 
ed to  one  C,  Hale  the  sum  of  f 1,200,  and  to 
John  Kelly  some  small  notes  and  accounts^ 
The  residue  of  his  estate  was  bequeathed 
to  the  Bethany  Hospital  Company.  The  de- 
ceased was  an  inhabitant  of  Jew^  county. 
When  the  will  was  oCTered  for  probate  in 
that  county,  the  defendant  in  error,  Emma 
Swartz  Hale,  resisted  its  probate;  asserting 
an  inheritable  interest  in  the  property  of 
the'  deceased,  based  on  the  claim  that  slie 
was  his  Illegitimate  daughter.  The  will  was 
attacked  for  testamentary  Incapacity  in  the 
maker,  undue  Influence,  and  disquallflcatliHi 
of  the  witnesses  to  it.  The  Judgment  below 
was  against  the  validity      the  will. 

The  important  question  Is  whether  the 
defendant  in  error  has  established  the  fact 
of  her  illegitimacy  by  legal  proof.  Counsel 
for  defendant  in  error  in  the  court  below 
seemed  to  have  proceeded  upon  the  theory 
that  the  status  of  the  woman  as  sole  heir 
of  thp  testator  was  sufficiently  proved  by 
his  general  and  notorious  ree*^ltion  of  her 
as  his  daughter,  and  by  letters  In  which  he 
addressed  her  as  such.  The  statute  reads: 
"Illegitimate  children  inherit  from  the  moth- 
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er,  and  the  mother  from  the  children.**  Sec- 
tion 2523,  Gen.  St  lOOl.  "They  shall  also 
inherit  from  the  father  whenever  tfaey  have 
been  recognized  .by  him  as  bis  children;  bat 
such  recognition  must  have  been  genenl 
and  notorloua.  or  else  In  writing."  Section 
%21,  Id. 

Two  witnesses  tor  the  defendant  In  error, 
who  knew  her  mother,  testified  aa  foUovs: 

Mr.  Patt^on:  "Q.  When  you  first  knew 
this  defendant  in  this  action,  she  was  t 
baby  living  with  Mrs.  Minos,  her  mother? 
A.  I  think  her  mother's  name  was  Daniel- 
son.  I  think  it  was.  I  wouldn't  be  positive. 
Q.  You  knew  her  mother,  did  you  not?  A 
Yes,  sir.  Q.  And  you  knew  Mr.  Minos?  A 
Yes,  sir.  Q.  And  her  mother  and  Mr.  Minos 
were  husband  and  wife,  living  there  In  that 
neighboihood?  A.  Yes.  sir.  Q.  And  at  Uiat 
time  this  defendant  was  living  with  thrail 
A.  I  think  so.  Q.  How  old  was  she  then, 
or  how  long  ago  was  that?  A.  I  think  she 
was  Just  a  baby  when  her  mother  was  shot, 
bellied.  How  old  she  was,  I  don't  know. 
I  think  she  was  a  nursing  baby.  Tbat  Is  my 
opinion.  It  has  been  quite  awhile  ago.  I 
can't  hardly  tell.  Q.  Was  she  bom  wbile 
her  mother  was  the  wife  of  Minos,  or  while 
her  mother  was  the  wife  of  Danlelson?  A 
I  think  she  was  bom  while  she  was  the  wife 
of  Danl^stm.  Q.  And  previous  to  tbat— 
A.  It  has  been  quite  awhile  ago.  I  might 
get  some  of  those  things  wrong.  Q.  Pre- 
vious to  that  her  mother  had  been  the  wife 
of  a  man  named  Minos?  A.  Yes.  sir.  Q. 
Previous  to  being  the  wife  of  DanlelsMi? 
A.  Yes,  sir.  Q.  Is  it  Danlelson  or  Daniels? 
A.  I  don't  kno^  tbat  Q.  Her  mother  vat 
shot  while  she  was  the  wife  ot—  A.  Dan- 
lelson." 

Mr.  Dunstoo;  "Q.  How  old  was  she  when 
you  first  saw  her?  A.  About  a  year,  maybe. 
Q.  About  a  year?  A.  Yes;  some  such  mat- 
t^.  Q.  Where  was  she  living  at  that  time? 
A.  With  her  motbor.  Q.  Where  was  her 
mother  living?  A.  Living  on  this  farm 
north  of  William  Swartz's;  Joining  WUllam 
Swartz's.  Q.  Farm  nwth  of  William 
Swartz's?  A.  Y'es,  sir.  Q.  What  was  her 
mother's  name?  A.  Minos.  Q.  Was  she  liv- 
ing with  Mr.  Minos  at  that  time?  A  No, 
sir;  Mr.  Minos  was  drowned,  with  his  team. 
In  '7a;  the  month  of  July,  I  think.  Q.  Wbea 
was  this  that  you  saw  this  child?  A.  In 
'78.  Q.  And  was  tdie  at  that  time  a  baby? 
A.  Yes.  sir;  I  couldn't  tell  Just  the  age.  Q- 
About  bow  old,  as  near  as  you  can  tell?  A 
Somewhere  about  a  year,  I  think.  I  don't 
know.  Q.  This  def«idant  then  was  known 
as  Emma  Minos,  was  she?  A.  E<mDU 
Swartz  Minos.  That  is  the  name.  I  think. 
That  Is  in  the  patent  that  I  proved  op  as 
guardian  t<x  the  minor  heirs.  Q.  The  name 
of  this  defendant  at  the  time  you  first  knew 
her,— she  was  called  Danl^son,  was  she  not? 
A.  I  don't  remember,  because  I  didn't  know 
her  name.  Q.  When  did  you  first  see  bec, 
when  she  was  about  a  year  old?  Was  It  be* 
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ton  or  after  hat  mother  was  married?  A. 
8ef<we  her  moUier  web  married.  Q.  Ajut 
■he  bad  married  a  man  by  the  name  of  Dan- 
lelson?  A.  Yes.  sir.  Q.  Prltn- to  the  time  itae 
was  killed?  A.  Tes,  sir."  Cross.-ezamlna' 
tifm:  "Q.  Do  yon  know  wheth».  at  the  time 
yon  saw  the  defendant  first,  her  mother  was 
the  -wife  of  Danlelson,  or  not?  A.  Yes.  sir. 
Q.  She  was  Itring  witb  Danlelson  at  that 
time?  A.  Tes,  sir.  Q.  And  this  child  was 
ftbont  a  year  old?  A.  I  conldn't  tell  what 
■gei  I  didn't  ask—  Q.  How  long  had  she 
been  Itrlng  with  Danlelson?  A.  I  don't 
know.  Q,  About  bow  long,  as  near  as  you 
can  remember?  A.  I  don't  know." 

This  was  all  the  eTldence  In  the  case  bear- 
ing on  the  question  of  legitimacy,  except  the 
declarations  of  the  testator.  It  will  be  scmi 
that  both  witnesses  stated  that  when  tiie 
defendant  In  oror  was  a  baby,  her  mother 
was  the  wife  of  tme  Danlelson,  and  lived 
with  him.  And  Mr.  Patterstm  testified  that, 
when  the  child  was  bom.  Danlelson  was  tiio 
hosband  of  Its  mother.  In  the  testimony  of 
Mr.  Donston  in  chief,  he  seems  to  say  that 
when  be  first  saw  the  child  its  mother  waa 
not  married,  bat  In  cross-examlnatitm  he 
stated  clearly  that  its  mother  was  at  that 
time  the  wife  of  Danlelson.  The  fact  of  rec- 
(^Ition  of  the  defendant  In'  error  by  Swartz 
as  bis  daughter  f^nild  confer  on  her  no  In- 
h^table  rights  as  his  heir  unless  her  Ille 
gltimacy  was  first  estalrtlshtkl.  A  child  bom 
la  wedlock  Is  presamed  to  be  Intimate,  and 
public  policy  does  not  permit  this  presamp- 
tlon  to  be  overthrown  by  the  assertion,  how- 
ever  solemnly  made,  by  a  putattve  father, 
that  the  child  was  begotten  by  him.  Ortb- 
wein  y.  Thomas,  11  Am.  St.  Rep.  159.  127 
lU.  064,  21  N.  B.  430,  4  L.  R.  A.  484.  In 
thle  case  the  recognition  of  the  defendant 
In  error  by  Swartx  Is  snfTlclently  establlstied 
both  by  oral  declarations,  publicly  made, 
and  m  letters  written  by  him  to  her.  If, 
taowerrer,  she  was  bom  in  wedlock  when  her 
mother  was  edtber  the  wife  of  Minoa  or  of 
Danl^BOQ,  the  presumption  at  legitimacy  at- 
tached, and  could  only  be  overcome  by  the 
cleaitast  and  most  conclusive  evidence  of 
nonaccess  of  the  husband.  Watts  v.  Owens, 
€2  Wis.  612.  22  N.  W.  720:  Hargrave  v.  Har- 
grave,  9  Eeav.  552;  2  Greenl.  Ev.  (Lewis' 
Bd.)  I  150,  and  note. 

We  cannot  say  that  tbe  court  erred  In 
overmling  the  motion  made  by  the  propo- 
nent to  suppress  tbe  depoftltlons  of  H.  Q. 
Laseor  and  wife. 

The  testimony  conflicted,  and  ms  largely 
oral.  Its  credibility  was  a  matter  for  the 
trial  court  to  pass  on. 

Tbe  refusal  of  the  court  to  require  the 
defendant  In  error  to  set  forth  In  writing 
the  grounds  for  resisting  the  probate  of  the 
will  was  not  an  emmeous  ruling.  There  Is 
no  statutory  requiremoit  that  such  objeo- 
tlons  shall  be  made  in  writing.  See  Rail- 
mad  Co.  T.  Keaa&Oji  40  Kan.  1^  80  Pac. 

m 


Tbe  Judgment  of  tbe  court  below  will  be 
reversed,  and  a  new  trial  ordered.  All  tbe 
juBtlcea  concnrtlng. 


<«4  Kan.  S72) 
aTY  OF  BUSEKA  v.  BOSS. 
(Bapnam  Gout  of  Kansas,  Division  No.  ft 
Feb.  8,  1002.) 
TRIAL  TBRH. 
Section  315.  CHv.  Code  Prac,  proTldes  when 
actions  are  triable.   Under  the  provisioos  of  tbia 
section,  when  a  demnrrer  to  a  petition  is  over* 
ruled,  bnt  the  demurrer  Is  not  adjudged  friro- 
lous,  and  leave  to  answer  Is  given,  the  case  Is 
not  triable  upon  issues  of  tact  jolued  at  tbe 
(erm  of  court  such  ruling  is  made;  and  It  la 
error  to  compel  a  trial  of  the  case  upon  Issues 
of  fact  over  the  objection  of  a  party  to  the 
action,  made  upon  the  gronnd  that  the  action 
ts  not  triable  upon  Issues  of  fact  at  such  term. 
(Syllabus  by  tbe  Court) 

Error  from  district  court,  Greenwood  coun- 
ty; O.  W.  Shlnn,  Judge. 

Action  by  Annette  Boss  against  tbe  city 
of  Eureka.  Judgment  tor  plaintiff,  ftnd  de- 
fendant brings  error.  Reversed. 

Argued  before  DOSTEB,  Q.  u4 
SMITH  and  POLLOCK,  JJ. 

Howard  J.  Hodgson,  for  plaintiff  In  error. 
ruUer  &  Jackson,  for  defendant  In  error. 

POLLOCK,  J.  Action  by  Annette  Roes 
against  the  city  of  Epreka  to  recover  dam- 
ages foi  pa>sonal  injuries,  the  resnlt  of  a 
fall  alleged  to  have  been  occasioned  by  t2ie 
negligence  of  the  city  in  the  maintenance  of 
a  board  sl'^ewalk  on  one  of  its  streets. 
Plaintift  had  verdict,  and  Judgment  thereon. 
Tbe  city  brings  esror. 

We  shall  notice  but  one  of  tbe  many 
gronnds   of   error   presrated.  The 
would  appear  to  be  not  well  taken. 

This  action  was  commenced  on  the  12th 
dey  of  June,  1900  On  the  10th  day  of  July, 
defendant  filed  its  motion  to  make  the  petl> 
tion  definite  and  certain,  and  to  strike  out 
certain  allegatioDg  found  therein.  On  tlie 
ITth  day  of  July,  plaintiff  confessed .  this 
motion  by  the  filing  of  an  amended  petition. 
To  this  amended  petition  t2ie  dty  Wed  Its 
demnrrer  on  the  6th  day  of  August  On  tlie 
4tb  day  of  September,  and  at  tbe  regular 
September,  1000,  term  of  the  court  the  case 
came  on  for  bearing  upon  this  demnrrer  to 
tbe  amended  petitlMi,  and  the  following  or- 
der was  made  thereon:  "Now,  on  this  4tfa 
day  of  September.  1900,— the  same  bting  one 
of  tbe  regular  days  of  tbe  September,  1000, 
term  ot  the  district  court  of  Greenwood 
county,  Kansas,— the  above  plaintiff  appear- 
ed by  ber  attorneys,  Jackson  ft  Puller,  and 
defendant  appeared  by  its  attorney,  Howard 
J.  Hodgson,  and  said  cause  came  on  to  be 
heard  upon  the  demurrer  filed  by  defend- 
ant to  tbe  amended  petition  filed  by  said 
[dalntiff;  and  tbe  court  after  examining  the 
pleadings  and  listening  to  argument  of  coun- 
ty fiuda  that  said  douonrer  la  not  well 
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taken,  and  on^t  to  be  oTemiled.  It  la 
therefore  by  the  eoort  ordered,  adjudffed. 
and  decreed  tliat  said  demnrTcr  be  oTemiled. 
To  which  mllng  of  the  court  the  defendant 
at  the  time,  by  its  attorney,  duly  excepted. 
The  defendanl;  therefM^  asked  that  It  be 
^ren  twenty  days  from  said  day  to  answer 
herein,  and  that  sold  cause  be  continued  au- 
di the  next  term  of  this  court  Which  ap- 
plication was  by  the  court  refused,  and  said 
defendant  given  until  Monday  morning,  Sep- 
tember 10.  1900.  to  file  Its  an8w»  herein; 
said  cause  to  stand  for  trial  at  this  term 
of  court,  at  the  option  of  idalntlff.  To  which 
ruling  of  the  court  the  defendant  at  the 
time  ucepted."  On  September  10th  the 
city  answered.  A  reply  was  filed  thereto  on 
September  12th,  and  the  defehdant  was  on 
the  17tli  day  of  September,  over  the  objoe- 
tlon  made  by  Its  counsel  that  the  cause  wits 
not  proporly  triable  at  the  time,  forced  to  go 
to  trial.  It  Is  contended  this  Is  error.  Sec- 
tion 315,  Civ.  Code  Prac.  prorldes:  "Actions 
shall  be  triable  at  the  first  term  of  the 
court  after  the  Issuce  therein,  by  the  timea 
fixed  for  pleading,  are.  or  shall  have  be^ 
made  up  ten  days  before  the  term.  When 
Issues  of  law  are  made  up  either  before  or 
during  a  term  of  court  but  after  the  period 
for  preparing  the  trial  docket  of  such  Uxm, 
the  clerk  shall  place  such  actions  on  the 
trial  docket  of  that  term;  and  when  any  de- 
murrer shall  be  adjudged  to  be  frivolous,  the 
cause  shall  stand  for  hearing  or  trial  In  like 
manner  as  If  an  Issue  of  fact  liad  been  Join- 
ed in  the  first  Instance;  but  the  court  may 
In  its  dlscreticm  fix  specially  the  time  when 
such  cause  shall  stand  for  trlaL"  Section 
313,  providing  for  a  trial  docket  !■  as  fol- 
lows: "A  trial  docket  shall  be  made  out 
by  the  clerk  of  court  at  least  twelve  days  be- 
fore the  first  day  of  each  term  of  the  court 
and  the  actions  shall  be  set  tor  particular 
dOyfe  In  the  order  hereinafter  stated,  and  so 
arranged  tliat  the  cases  set  for  each  day 
shall  be  tried  as  nearly  as  may  be  on  that 
day,  namely:  First  issues  of  fact  to  be 
tried  by  a  Jury;  second,  Issues  of  fact  to  be 
tried  by  the  court;  third,  issues  of  law.  If 
the  defendant  falls  to  answer  or  demur,  the 
cause,  for  the  purpose  of  this  section.  shxUl 
be  deemed  to  be  at  issue  upon  questions  of 
fact;  but  in  every  such  case  .the  plaintiff 
may  move  tor  and  take  such  Judgment  as  he 
is  entitied  to  on  the  defendant's  default  oo 
or  after  the  day  on  which  said  action  shall 
be  set  for  trlaL  No  witnesses  shall  be  sub- 
pcenaed  In  any  cose  while  the  cause  stands 
upon  issoe  of  law;  and  whenever  the  court 
shall  regard  the  demurrer  in  any  case  as 
frivolous,  and  put  In  for  ddny  caily.  no  leave 
to  answer  or  r^ly  shall  be  glven^  unless  up- 
OD  payment  of  all  costs  then  accrued  tu  the 
-action."  From  an  examination  of  section 
ftlS  and  th«  authorities  construing  it  we  are 
irf  the  opinion  that  Its  true  construction  is: 
An  Issue  of  taw  Is  triable  at  any  time.  An 
tasoe  of  laict  im  not  triable  at  the  term.  «f 


court  at  which  It  Is  Joined,  over  the  objec- 
tion of  a  party  to  the  action,  unless  ndi 
issue  of  fact  Is  Johied,  by  permission  of  tte 
court  up<m  the  overruling  of  a  demurrer  by 
the  court  adjudged  to  be  frlvoloos.  Thti  Is 
the  construction  whlcb  this  section  of  tlw 
Code,  as  thm  amended  and  as  it  now  standi, 
received  from  ttils  court  in  the  case  of 
Gapen  v.  Stephenson,  18  KaJX  140;  and  this 
construction  was  arrived  at  In  tbat  case  by 
a  comparison  with  former  enactments  npoo 
the  same  subject-matter.  This  constructlOD 
also  derives  support  ^om  the  provisions  of 
section  818,  which  prohibits  the  prepacadoa 
tor  trial  of  an  issue  of  fact  by  the  issuance 
of  subpoenal  for  witnesses  while  the  case 
stands  upon  an  Issue  of  law,  and  also  for- 
bids the  trial  court  to  grant  leave  to  an- 
Bwer  or  reply  upon  the  overruling  of  a  de- 
murrer adjudged  to  be  both  frivolous  oad 
put  in  for  delay  only,  except  upon  payment 
of  all  costs  accrued  In  the  action  by  tbe 
offending  party.  In  the  cose  afbar.  had  the 
court  adjudged  the  demurrer  frivolous,  no 
error  would  have  been  committed  In  com- 
piling the  defendant  to  go  to  trial  at  the 
same  term  such  ruling  was  made,  and  tbe 
trial  court  could  have  then  designated  the 
day  the  case  would  stand  for  trial  upon  the 
Issues  of  fact  Jblned  by  leave  of  the  coart 
This,  however,  was  not  done.  The  order 
made  upon  the  demurrer  was  simply  oae 
overmllng  the  demuirer.  No  Judgment  (tf 
the  court  was  passed,  holding  tbe  demnrrer 
frivolous. 

It  follows,  upon  the  anthcM-lty  of  Oapea 
V.  Stephenson,  supra,  and  the  case  of  Rice 
T.  Simpson.  26  Kan.  143,  and  the  many  other 
decisions  of  this  court  ftrilowlng  the  mling 
made  In  that  case,  that  the  action  was  not 
triable  when  tried.  For  this  reaatm,  the 
Judgment  wUl  be  reversed,  and  a  new  trial 
ordtfed.  AH  tiie  Justices  concurring;, 

m  Kao.  416) 
PRIEST  V.  ROBlXaON. 
(Supreme  Court  of  Kansas.  DivWoo  No.  % 
Feb.  8,  1002.) 

(fflJBCTION  TO  BVIDBNCE^-KJEXTTUBNT— 
BVIDBNCB. 

1.  An  objection  to  evidence  offered  uiBSt  be 
speciGc.  Where  evidence  offered  la  sot  the 
best  evidence,  or  the  proper  foundation  has  uot 
been  laid  for  Its  IntrodutAloo.  an  objection  tbit 
the  evideuce  offered  is  Incompetent,  IrreleTaot, 
and  Immaterial  does  not  specifically  point  oat 
tbe  defect  exinting  therein,  tbe  evidence  ii 
properly  reeelred,  and  the  overraliDg  of  sock 
objection  Is  uot  avallaUe  here  as  error. 

2.  When  defendant  in  an  action  of  ejectmeiit 
claims  tiUe  based  on  a  tax  deed,  and  also  upon 
a  decree  quieting  tlUe  in  bis  antecedent  granbH- 
tn  poesesaion  ander  such  tax  dee<i.  and  In  n 
action  to  which  plaintiff  waa  a  pat^,  the  valid- 
ity or  invalidity  of  the  tax  deed  is  not  matt-rixi 
unless  the  decree  quieting  titie  is  absolntpir 
nuir  s6d  void,  and  -sobject  to  the  collateral  at- 
tack made  in  the  ejcctmest  aetioa. 

(Syllabus  by  the  Court) 

Error  from  district  aaaxi,  Oberekce  coaiiiT; 
A.  U.  Skldmorfl^  Judge 
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Action  lAvra  B.  Priest  against;  Gec»^ 
Robinson.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Affirmed. 

Argued  befwe  DOSTER,  O.  J.,  and  SMITH 
and  POLLOCK.  JJ. 

A.  S.  Dennlson  and  W.  R.  Cowley,  for 
plaintiff  In  mor.  EL  N.  Tracewell  and  W. 
J.  Moore,  for  defendant  In  errw. 

POLLOCK,  J.  Action  In  ejectment  broogbt 
by  Laura  B.  Priest  against  George  Robinson 
to  recoTer  a  quarter  section  of  land.  The 
parties  claim  title  from  a  common  source,— 
one  Householder,— plaintiff,  by  title  derived 
from  foreclosure  of  mortgage  given  by  House- 
holder upon  the  premises;  defendant  by 
chain  of  title  based  upon  tax  deed  from  Cher- 
okee coimty,  possession  and  decree  quieting 
title  Id  one  of  his  antecedent  grantors,  nam- 
ed Randall,  In  an  action  iHrought  by  Randall 
against  plaintiff  and  others.  Defendant  had 
Judgment  tielow.   Plaintiff  brings  error. 

The  determination  of  this  controversy  up- 
on Its  merits  necessarily  depends  up<Mi  the 
validity  or  Invalldltj*  of  the  decree  obtained 
in  the  suit  brought  to  quiet  title.  There  first 
arises,  however,  a  question  of  practice.  Up- 
on the  trial,  defendant,  in  support  of  his  ti- 
tle, offered  many  copies  of  conveyances,  from 
a  record  thereof,  which  conveyances  constl- 
*  tute  necessary  links  In  his  chain  of  title, 
without  making  preliminary  proof  either  that 
the  copies  offered  were  contained  In  any  pub- 
lic record  authorized  by  law  to  be  kept,  or 
that  the  originals  were  not  In  bis  possession, 
—In  other  words,  offered  secondary  evidence 
without  accounting  for  the  absence  of  the 
best,  and  without  laying  the  proper  founda- 
tion for  the  reception  of  the  evidence  offer- 
ed. To  these  offers  plaintiff  objected  upon 
the  ground  that  the  evidence  offered  was  "in- 
competent Irrrfevant  and  Immaterial."  Up- 
on this  objection  made,  the  court  did  not 
rule,  but  the  testimony  offered  was  received 
and  used  In  evidence.  It  Is  earnestly  con- 
tended by  counsel  for  plaintiff  in  error  that 
such  evidence,  upon  tbe  objections  made, 
should  have  been  Excluded;  also  that  the 
failure  of  the  ti-Ial  court  to  rule  deprived  the 
plaintiff  of  her  right  of  exception,  and  1b 
such  an  Irregularity  in  the  proceedings  upon 
the  trial  that  a  new  trial  should  have  been 
granted  upon  plaintiff's  motion.  It  Is  the 
duty  of  a  trial  court  when  objection  Is  made 
to  any  step  in  the  progress  of  the  trial,  to 
rule  upon  the  objection  made;  and  the  re- 
sponsibility attending  a  ruling  cannot  be 
avoided  by  a  failure  to  rule,  and  permitting 
the  trial  to  proceed  as  though  no  objection 
had  been  Interjwsed.  As  au  exception  to  a 
ruling  Is  not  available  to  a  party  until  the 
ruling  is  made,  it  Is  not  In  tbe  power  of  a 
trial  court  to  deprive  a  party  of  the  advan- 
tage of  an  exception  by  falling  to  rule. 
Young  V.  Railroad  Co.  (Mich.)  28  X.  W.  G7. 
in  such  a  case  all  Objections  taken  are  treat- 
ed in  practice  as  having  been  overruled,  and 


exceptions  duly  taken  and  alloved.  We  shall 
therefore  {M«ceed  to  a  determtnatlm  of  tbe 
rrataining  question  as  though  the  record 
showed  tbe  objection^  made  ovOTuled,  and 
exertions  thereto  duly  noted. 

The  evidence  offered  was  lmpr<H>er  and  ob- 
jectionable. No  foundatlMi  was  laid  for  its 
introduction.  It  was  not  shown  that  tiie 
book  from  which  the  purported  copy  was  of- 
fered and  received  was  a  public  record  be- 
longing In,  and  coming  from,  tbe  office  of  tbe 
register  of  deeds  of  Cherokee  county,  or.  In 
other  instances,  that  the  documents  oflwed 
were  public  records  of  the  court  from  whence 
they  purported  to  come.  But  does  the  objec- 
tion made  reach  the  defect  In  the  proof  of- 
fered? That  the  evidence  offered  related  to 
the  controversy  Is  apparent;  hence  was  rel- 
evant That  It  was  material  Is  equally  ap- 
parent since  many  of  the  copies  of  convey- 
ances offered  were  essential  links  In  defend- 
ant's chain  of  title.  Was  the  evidence  so 
offered  competent?  This  proposition.  In  the 
absence  of  controlling  authority,  would  seem  . 
to  be  In  more  doubt.  It  has  always  been  the 
rule  of  this  court  that  an  objection  made 
must  be  specific,— must  go  to  the  very  root  of 
the  defect  and  t>e  suffident  to  challenge  the 
attention  of  the  court  to  the  precise  charac- 
ter of  the  defect  claimed  to  exist.  Railway 
Co.  V.  Cutter,  19  Kan.  83;  Abbott  v.  Cole- 
man. 22  Kan.  250,  81  Am.  Rep.  186.  This 
court  in  dealing  with  this  precise  question 
In  Daugherty  v.  Powler,  44  Kan.  ^8,  25  Pac. 
40,  10  L.  R.  A.  314,  says:  "The  first  com- 
plaint the  plaintiff  in  error  makes  is  t:)  the 
Introduction  of  the  letter  written  by  Price 
on  the  1st  of  December.  He  contends  that 
It  could  only  be  made  competent  by  proof  of 
the  genuineness  of  tbe  signature.  The  ob- 
jection to  the  introduction  of  this  letter  was 
because  It  was  Incompetent  and  Irrelevant. 
This  objection  in  the  court  below  does  not 
reach  the  objection  counsel  now  seeks  to 
raise,— the  genuineness  of  the  letter.  No  ob- 
jection was  there  interposed  that  sufficient 
jMrelimlnary  proof  bad  not  been  offered  to 
admit  the  letter  In  evidence.  This  should 
have  been  done,  to  entitle  him  to  raise  the 
question  here.  An  objection  to  the  Intro- 
duction of  evidence  should  be  specific."  In' 
Abbott  V.  Coleman,  supra,  this  court  held: 
"Where  a  party  to  an  action  testifies  on  the 
trial  as  a  witness  that  he  lost  a  certain  In- 
strument giving  the  time  when  he  lost  It 
and  that  he  has  never  seen  or  heard  of  it 
since,  and  afterwards  It  is  proposed  by  him 
to  prove  by  another  and  competent  witness 
that  the  signature  to  said  written  Instrument 
was  genuine,  and  also  to  prove  by  such  wit- 
ness the  contents  of  such  written  instru- 
ment, and  the  opposite  party  objects  to  tbe 
Introduction  of  the  evidence  on  the  ground  of 
Incompetency,  held,  that  the  objection  goes 
to  the  competency  of  the  evidence  Itself,  and 
not  to  tbe  competency  of  the  witness  or  to 
the  competency  of  the  preliminary  proof,  and 
that,  such  evidence  should  be  received."  In 
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the  light  of  tbe  authorities,  we  are  of  the 
opinion  tho  eriaence  (rffered  was-  not  cob- 
ject  to  the  specific  objections  made,  and,  u 
ft  ccmsequoice,  la  not  available  as  error. 

Again,  tt  1b  contended  an  examination  ot 
the  record  will  disclose  the  tax  deed  Crom 
Cherokee  coanty  to  one  La  Rn^  the  basis  of 
defendant's  record  title.  Is  void,  or  at  least 
Toldable,  and  also  that  the  decree  quieting 
the  title  In  Randall,  d^endant's  antecedmt 
grantor,  claiming  under  this  tax  deed,  In  the 
case  of  Randall  r.  Priest  et  aL,  Is  void  for. 
want  of  jurisdiction  In  the  court  over  the 
parties  defendant  In  the  actlim.  We  attach 
but  little  Importance  to  the  title  acquired 
b7  the  tax  deed.  Standing  alone,  plaintiff 
would  hare  bat  little  trouMe  avoiding  it 
But  the  decree  against  ^intlff,  quieting  ti- 
tle to  the  property  in  Randall,  holdhig  under 
this  deed.  Is  a  matter  of  more  consequence. 
In  this  action  ot  ejectmoit  the  attaidt  made 
upon  this  decree  Is  pnrdy  collateral,  and  un- 
less absolutely  Told,  as  distinguished  from 
ToldaUct  the  decree  must  stand  in  this  case, 
—a  perpetual  barrier  between  plaintiff  and 
a  recoYaj.  The  grounds  upon  which  It  is 
claimed  this  decree  Is  void  are:  (1)  That 
the  notice  of  publicatfon  is  not  irigned,  attest- 
ed,  or  Issued  by  the  clerk  oi  the  court  where- 
in the  action  was  pending.  It  must  be  con- 
ceded that  a  summons  upon  which  personal 
service  rests  must  be  signed  and  sealed  by 
the  clerk  of  the  court  from  which  It  ema- 
nates, or  Judgment  raidored  thereon  Is  void. 
Lindsay  v.  Commlsdmers,  66  Kan.  630,  44 
Pae.  603.  But  when  service  is  obtained  by 
publication,  it  is  not  necessary  that  any  snm- 
moiu  issn&  Larim«  v.  Knoyle,  ^  Kan. 
338,  23  Pac.  487.  (2)  It  is  contended  that 
notwithstanding  the  riecltal  in  the  decree  of 
due  service  by  publication,  and  Its  a]H>roval 
by  the  court,  the  aittdavlt  for  publtcati<ni 
found  In  the  record  Is  utterly  Insufflciait  In 
law,  and  therefore  this  paper  aroearh^  In 
the  record  controls,  and  not  the  recital  In 
the  decree.  Van  Fleet,  ColL  Attack.  |  480, 
Is  cited  in  support  of  this  contention.  Con- 
ceding, without  determining,  the  ccMrrectoess 
of  this  proposition,  it  does  not  aid  the  plain- 
tiff in  this  case.  Ihe  only  affidavit  or  pre- 
tended affidavit  offwed  at  the  time  the  case 
was  tried,  not  having  been  signed  or  sworn 
to  by  any  <me,  was  a  nullity.  But  after  the 
trial,  and  before  the  decision  of  the  case, 
vfion  application  made  to  the  court,  the  case 
was  opened  for  further  proof,  and  an  affida- 
vit snfflcleut  In  fwm  to  uphold  the  Jurisdic- 
tion of  the  court  rendering  the  Judgment,  at 
least  wboi  collaterally  attacked,  as  In  this 
mse,  was  oflwed  and  rec^ved  In  evidence. 
The  opening  of  a  case  for  the  rec^tlon  of 
furUier  testimMiy  ^ter  the  evldoice  Is  clos* 
ed,  and  before  judgmoit  pronounced,  rests 
bi  the  discretion  ot  the  court,  and  will  be 
revosed  on^  for  abuse  of  such  discretion. 

The  Judgment  of  the  trial  court  Js  with 
the  defendant  We  have  carefully  scruti- 
nized ttie  record  in  this  case;  our  every  In- 


clination being,  on  account  of  all  that  tpetm 
In  the  reccMd.  toward  plaintiff  In  «nor.  We 
are,  however,  unable  to  find  in  this  record 
any  reversible  error.  The  Judgment  is  tboe- 
fore  affirmed.  All  the  Justices  ctmcunlng. 


(M  Ku.  my 
MOTEB  V.  BADQBR  LUMBER  CO. 
(Supreme  Oourt  of  Kaunas,  Dlvirion  L 
Feb.  8,  1902.) 
"WRIT  OF  ERROR— DISMISSAL. 

Where  a  party  most  affected  by  a  re- 
versal Is  not  broQirht  Into  court,  the  proceeding 
In  error  will  be  dismissed. 

Error  from  court  of  appeals,  Narthem  dfr 

partaient  Eastern  division. 

Action  between  A.  N.  Hos&e  and  the  Badg- 
er Lumber  Company.  From  the  Jadgmeit, 
Moyer  brings  error.  Dismissed. 

Argued  before  JOHNSTON,  CUNNING- 
HAM, GREENE,  and  ELLIS.  JJ. 

Hntchlngs  ft  KeiHlnger,  for  plaintiff  la 
error.  Suttwi,  Maher  &  Sutton,  for  defend- 
ant in  error. 

PER  CURIAM.  The  Judgment  of  tbe 
trial  court  directed  the  payment  of  m<meyB 
■which  were  In  the  hands  of  a  recelvw  to 
Philip  R.  Toll,  who  had  come  Into  tbe  case 
through  a  stipulation  with  the  parties  to  the  • 
action.  Toll,  however,— the  party  to  be  most 
affected  by  a  reversal,— was  not  thought  Into 
this  court  by  any  proper  process.  His  ab- 
sence defeats  the  Jurisdiction  of  the  conrt 
Railroad  Co.  v.  Guild,  61  Kan.  215,  SB  Fac. 
283. 

Proceeding  dismissed. 


(HKu.m 

GRANT  et  el.  v.  ROBB  et  al. 
(Supreme  Goart  ot  KaDsas.  DirisioD  No.  % 
Feb.  8,  1902.) 

WRIT  OP  BRROR-SBVIBW-^URISDICnON  OF 
8UPRBUB  COURT. 
Where  the  record  in  a  suit  to  restrain  the 
appropriatioD  of  vater  in  a  stream  by  an  ap- 
per  proprietor  failed  to  show  that  the  valae  o< 
the  use  of  the  water  of  which  such  pn^ietor 
was  deprived  by  the  decree  exceeded  $100,  and 
there  was  no  certificate  of  the  district  conrt 
that  title  to  reol  estate  was  InToived,  the  so- 
preme  court  has  ao  jurisdiction  to  review  tbe 
decree;  Gen.  St.  1001.  |  6019,  proridiDf  :  that 
the  supreme  conrt  shall  not  have  jorisdictioB 
unless  tbe  amouut  in  controversy,  exdarive  of 
costs,  exceeds  $100,  or  unless  title  to  real  es- 
tate Is  iuTolved. 

Error  from  district  court,  Wallace  county; 
I-ee  Monroe,  Judge. 

Suit  by  W.  A.  Grant  and  others  against 
John  W.  Kobb  and  others.  Judgment  for 
plaintiffs,  and  defendants  bring  oror.  Dis- 
missed. 

Argued  before  DOSTER,  O.  3.,  and  SMITO 
and  POLLOCK,  JJ, 

Milton  Brown,  tor  plaintiffs  In  error.  J. 
B.  Gamble^  for  defendants  In  error. 
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FEB  CURIAM.  This  Is  a  salt  1^  a  lower 
pvoprletM  of  land,  situated  en  a  smalt  creek, 
to  enjoin  the  upper  propriety  fnun  appro- 
priating tbe  waters  of  the  stream  to  tlie 
detriment  of  the  plaintiff  b^w.  Th«  latter 
had  judgment  In  the  district  conrt,  from 
which  proceedings  In  error  are  prosecuted 
here.  Thwe  Is  no  showing  In  the  record 
that  tbe  value  of  the  use  the  water  of 
which  tbe  defendants  below  wore  deprived 
b7  tbe  decree  exceeded  910(K  There  Is  no 
evidence  whatever  showing  any  value  to  de- 
fmdants  below  of  tbe  rlsbt  to  the  use  of 
tbe  water.  8cho<4  Diets.  Nos.  70  and  88; 
Atkinson  and  J^erson  Cos.,  v.  Schoc^  Dlst 
No.  11.  60  Kan.  286, 56  Pac.  479.  If  the  tlUe 
to  real  estate  was  Involved,  u  asserted  by 
Gonnsd  for  plaintiffs  In  error,  still  this  court 
would  have  no  Jnrlsdlctloa,  tm  lack  of  a 
certificate  of  tibe  district  court  that  such  Is 
tbe  fact  There  Is  no  such  certificate  In 
tbe  record.  Gen.  St  1801.  I  6019.  Loomls 
r.  Bass.  4b  Kan.  26,  28  Pac.  1012.  The  pro- 
eeodlngs  In  oror  wUI  be  dismissed 

(Si  Kmn.  880) 

ST.  LOUIS  «.  S  F.  B.  CO.  v.  CHACB 
^Snpremo  Court  of  Kansas,  Division  No.  3. 
Feb.  8,  1902.) 
Vmsa  SET  BT  LOCOMOnVBS 
lu  ao  action  aralnst  a  railroad  ccoapaDy 
tcT  damages  caused  by  fire  set  oat  by  out  of 
it*  locomotives  in  the  operation  of  toe  road. 
JuoKment  will  not  be  directed  on  the  apeclal 
findinsn  of  the  jury  in  favor  of  the  company, 
in  the  absence  of  a  flndinir  of  contribatory  nep- 
llsence  of  the  plaintiff,  unless  the  answers  to 
th»  particular  questlonp  of  fact  negative  every 
afllnnattve  diargs  of  negUgeaoe  avwred  la  the 
petition 

(Syllabus  by  tbe  Conrt) 

Error  teom  district  court  Butler  county; 
C.       Shinn,  Judge. 

Action  by  Anna  M.  Cbace  against  the  St 
IjOuIs  &  San  Francisco  Ballroad  Comimny. 
Jtidgment  for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

Argued  befcm  DOSTBB,  C  J.,  and  SMITH 
and  POLLOCK,  JJ. 

J.  W.  Oleed  and  John  L.  Hunt  (D.  B.  Pal- 
mer and  Gleed,  Ware  &  Gleed,  of  counsel), 
for  plaintiff  In  error.  N.  A  Yeager,  tos  de- 
fendant In  error 

SMITH,  J.  This  was  an  action  against 
the  railroad  company,  where  it  was  charged 
with  permitting  fire  to  escape  from  one  ot 
Its  locomotives,  to  tbe  damage  of  tbe  plain* 
tiff  below.  There  were  a  verdict  and  Judg- 
ment against  tbe  company,  which  we  are 
asked  to  reverse  on  the  sole  ground  that 
tbe  trial  court  erred  in  overruling  a  motion 
made  by  tbe  defendant  below  for  Judgment 
on  the  special  findings  returned  by  the  Jury. 
The  .findings  acquit  the  defendant  below  of 
all  negligence,  except  as  It  may  appear  in 
tbe  following:  "(10)  Were  not  tbe  spsrlE- 
arresting  ap^tances  on  said  engine  examin- 


ed <m  the  22d  day  of  April,  ISOT),  by  a  com- 
petent jfecaoa,  and  found  to  be  In  good  re- 
pair? Answer.  We  question  the  competency 
of  tiie  Inspector."  "(13)  Has  any  defect 
been  ^own  to  exist  In  said  engine,  so  far 
as  Its  spark-arresthig  appliances  were  con- 
cemed,  or  In  any  other  respect?  Answer 
Tes.  (14)  If  yon  answer  question  13  In  the 
formative,  please  state  fully  of  what  such 
defects  ctmslst  Answer.  In  allowing  fire  to 
escape."  **(17)  Was  said  engine  at  the  time 
furnished  iftth  well-known,  approved,  and 
reasonab^  safe  appliances  to  prevent  the 
escape. of  fire?  Answer.  We  do  not  know." 
It  was  fbund  that  tbe  engine  was  Inspected 
by  a  competent  man  seven  days  before  tbe 
damage  was  done,  and  that  It  was  then  In 
good  repair.  Six  days  after  tbe  fire  It  was 
examined  again,  as  stated  In  question  10, 
but  from  the  evidence  the  Jury  questioned 
tiie  competency  of  the  Inspector.  The  bur- 
den ot  proof  was  on  the  railroad  company 
to  rebut  the  presumption  of  negligence  Brib- 
ing from  the  fact  that  It  caused  the  Sn  In 
tbe  operation  of  Its  rood.  Section  6823,  Gen 
St  1901.  The  burden  resting  on  tbe  com 
pany  Iv  this  ststute  would  have  been  lifted 
had  tbe  findings  been  that  the  Inspection 
after  the  fire  was  made  by  a  competoit  p»- 
son,  and  the  spailc-arreatlng  appliances  toimd 
to  be  In  good  rnwir>  and  that  at  the  time 
ot  tbe  fire  tiie  engine  was  fiunUhed  with 
well-known,  wroved,  and  reasonab^  safe 
appliances  to  prevent  tiw  escape  of  lire. 
Tbe  defoidant  below  needed  afllrmatlve  an- 
swers to  questions  10  and  17  to  -destroy  the 
presumption  of  ne^Igenee' thrown  upon  It 
by  tbe  fiu!t  of  the  fir&  The  examination  of 
the  ^uuk-orrestlng  apparatus  by  an  Incom- 
petent inspector  was  equivalent  to  an  entire 
neglect  to  Inapect 

The  Jury  found  In  answer  to  qneetlon  1 
that  tbe  engine  from  which  the  fire  escaped 
was  ot  the  most^pproved  Invention  and  con- 
struction, so  far  as  the  appliances  for  pre* 
venting  tbe  escape  of  fire  were  concerned. 
There  Is  no  finding,  however,  exc^t  the  sev- 
enteenth, above  set  on^  as  to  the  cmidltioB- 
of  the  api^lanees  to  prevent  the  escape  of 
fire  at  tbe  time  tbe  Injury  was  done.  It  wlU 
be  noted  that  tbe  seventeenth  finding  Is  an- 
swered, "We  do  not  know,"  which  Is  eqnlv^ 
alent  to  saying  that  at  the  time  of  the  fire 
tbe  locomotive  was  not  equipped  with  ap- 
proved and  reasonably  safe  appliances.  The 
words  "at  tbe  time,"  In  the  sevente^th  ques- 
tion, have  reference  to  the  time  ot  the  fire, 
which  is  referred  to  In  the  flfteentb  question, 
preceding.  We  cannot  assume  that  counsel 
wotild  tender  or  tbe  court  submit  to  the  Jury 
a  question  In  repetition  of  anothv  previ- 
ously asked.  For  this  reason,  and  from 
the  fact  that  tbe  seven '.eenth  flndhig  spe> 
clfically  refers  to  Ibe  time  of  the  fire,  we  con- 
clude that  tbe  first  question  related  to  the 
condition  of  the  engine  at  some  time  be- 
fore It  emitted  tbe  spsrks  whl<^  caused  tne 
damage^  If  the  «ig1ne  was  not  supplied 
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with  approved  and  reasonably  safe  appli- 
ances to  prevent  the  escape  of  Are,  then  th^ 
fact  that  such  appliances  were  Inspected,  as 
stated  in  question  10,  and  found  to  be  In 
good  repair,  'would  not  exonerate  the  com- 
pany from  liability. 

Before  we  can  determine  from  the  find- 
ings, as  a  matter  of  law,  that  the  presump- 
tion of  negligence  laid  upon  the  railroad 
company  by  statute  has  been  rebutted,  the 
latter  must  secure  from  the  Jury  answers  to 
its  questions  which  negative  every  affirma- 
tive cbai^  of  negligence  made  in  the  peti- 
tion. In  this  case  It  is  alleged  that  defend- 
ant below  "failed  to  provide  suitable  means 
to  prevent  the  escape  of  fire  from  the  en- 
gine." See  Railroad  Co.  v.  Qualntance,  58 
111.  389.  We  think  the  court  below  should 
have  required  the  Jury  to  answer  more  spe-* 
clflcally  several  of  the  particular  questions, 
but  there  Is  no  complaint  of  its  refusal  to 

do  BO. 

The  Judgment  will  be  affirmed.  AU  the 
Justices  concurring. 


(S4  Kan.  287} 

JBAKIN8  T.  FRAZIBR. 
(Snpreme  Court  of  Kansas,  Diviitloo  No.  1. 
Feb.  8,  1802.) 

REFORMATION   OF  DBBD. 

Wbile  a  conrt  of  equity  will  sometimes 
rant  relief  where  parties  have  contracted  uu- 
er  a  mntnal  mistake  of  the  law,  yet.  where 
the  means  of  knowledge  were  equal,  and  no 
undue  advantage  was  taken,  sncn  court  will 
not  interpose  its  powers  when  the  effect  of  a 
decree  would  be  to  give  to  one  litigant  and  take 
from  another  something  of  value,  not  in  con- 
templation by  the  parues  at  the  time  of  the 
contract,  witnont  any  couBlderation  being  paid 
therefor. 
(Syllabus  by  the  Conrt.) 

Brror  from  court  of  appeals,  Sonthem  de- 
partment, Western  division. 

Action  by  Edward  Jeaklns  against  N.  F. 
Frasder.  Jndgment  for  plaintiff  was  revers- 
ed by  the  court  of  appeals  (92  Pac.  S54).  and 
platntflr  brings  nror.  Reversed. 

Argued  before  JOHNSTON,  CUNNING- 
HAM, GREENE,  and  ELLIS,  JJ. 

Redden  &  Kramer,  for  plaintiff  In  errM*. 
Buck  St  Spencw,  toe  defendant  in  error. 

ELLIS,  J.  In  18S3  Serena  J.  JeakUis  died 
intestate  In  Butler  county,  Kan.,  seised  of  a 
tract  of  480  acres  of  land  lying  in  that  coun- 
ty, and  leaving  her  husband,  Edward  Jea- 
kins,  plaintiff  In  error,  and  six  children,  sur- 
viving her.  One  child  of  the  marriage,  nam- 
ed Edward,  died  in  1860,  while  an  infant. 
After  the  decease  of  Mrs.  Jeaklns,  her  sis- 
ter, ParmlUy  Scheel,  was  appointed  guard- 
ian of  four  of  the  minor  children,  and  con- 
tinued to  so  act  until  two  of  said  minors  ar- 
rived at  their  majority,  after  which,  as  such 
guardian,  with  the  approval  of  the  probate 
court  of  sat^  Butler  county,  she  sold  and 
conveyed  to  her  husband,  Carl  Scheel,  the 


interest  of  the  remaining  two  minws;  de- 
scribing such  interest  as  an  undivided  one- 
twelfth  each.  Previous  to  saW  sale  she 
had  bought  the  Interests  of  two  of  the  crfder 
children  who  had  attained  to  majority,  and 
in  the  conveyahce  from  one  of  them  her 
IntM-est  was  described  as  an  undivided  one- 
twelfth.  These  two  deeds  to  her  were  made 
in  February,  1886,  and  In  the  month  of 
March  thereafter  Mrs.  Sched  made  an  oral 
agreement  with  plaintiff  In  error  to  bny  his 
Interest  in  the  esUte;  and  she  testified  tbat 
he  agreed  to  sell  her  all  his  Interest  therein, 
and  Informed  her  that  such  interest  was  an 
undivided  one-half  thereof.  The  parties  re- 
paired to  the  oBlce  of  Buck,  Felghan  &  Ev- 
ans, attorneys  at  Emporia;  and  Jeaklns thea 
and  there  informed  Judge  Buck  that  he  had 
sold  his  interest  In  the  farm  to  Mrs.  Sche^, 
and,  In  reply  to  a  question,  said  his  interest 
was  an  undivided  onerhaif,  and  that  was  all. 
This  conversation  tocrii  place  In  the  presence 
of  Mrs.  Scheel,  the  purchaser,  and  her  has- 
band.  Thereupon  Judge  Buck  dictated  a  deed 
to  the  lands  from  Jeaklns  to  Mrs.  Scheel,  de- 
scribing the  Interest  conveyed  as  an  undivid- 
ed one-half.  Thereafter;  and  in  1888,  Mrs. 
Scheel  purchased  the  Interests  of  the  two  re- 
maining living  heirs,  and  the  conveyances  to 
her  each  described  the  Interest  conveyed  as 
one-twelfth.  On  November  12,  1894.  Mis. 
Scheel  and  her  husband  conveyed  by  war- 
ranty deed  the  entire  estate  to  N.  F.  Frailer, 
defendant  in  error,  who  took  possessioa 
thereof  on  March  1,  1885.  The  evidence 
tended  to  show  that  after  making  the  coa- 
veyauce  in  March,  18SG,  to  Mrs.  Sched,  Mr. 
Jeaklns  asserted  no  dominion  over  the  land, 
nor  paid  any  taxes  thereon,  nor  made  any 
claim  of  ownership  to  any  Interest  therein 
until  shortly  before  this  suit  was  commea- 
ced,  in  Decemb^-,  1897.  This  Is  an  action  la 
ejectment  brought  by  said  Jenkins  to  re- 
cover a  one-fourteenth  interest  in  said  tract 
of  land  which  he  claims  to  have  Inhoited 
from  his  deceased  child,  Edward,  and  to  re- 
cover for  the  rents.  Issues,  and  profits  of 
said  land  while  the  same  has  been  occupied 
by  said  Frazier.  The  action  was  brought  ia 
the  district  court  of  Butler  county,  and  tbe 
plaintiff,  after  proving  title  to  the  land  la 
his  deceased  wife,  her  decease  without  a 
will,  the  birth  of  the  seven  children,  the 
death  of  the  child  Edward,  the  conveyance 
by  plaintiff  of  an  undivided  oue-half  Interest 
In  the  land  to  Mrs.  Scheel,  and  the  rental 
value  of  the  property  during  the  time  the 
same  was  In  the  possession  of/the  defendant 
below,  rested  his  case.  Thereupon  the  de- 
fendant, Frazier,  offered  In  evidence  all 
the  conveyances  hereinbefore  referred  to, 
and  the  oral  statements  of  plaintiff  above 
recited,  and  also  iH'oved  that,  at  the  time  <tf 
the  conveyance  of  the  land  by  Jeakini  tti 
Mrs.  Scheel,  she  and  her  husband  gave  hack 
to  him  a  mortgage  upon  an  undivided  one- 
half  Interest  In  said  land  to  secure  the  fall 
amount  of  the  purcbase  ifflce.  The  defcnd- 
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ant  also  proved  that  In  1883.  soon  after  the 
death  of  his  wife,  Jeaklns  executed  a  mort- 
gage to  Carl  Scheel  upon  an  undivided  one- 
half  interest  in  said  land  to  Indemnify  the 
mortgagee  for  signing  a  bond  with  said 
Jeaklns  as  administrator  of  his  wif^s  estate. 
The  bond  was  not  executed,  as  another  was 
appointed  administrator.  It  satisfactorily 
appeared  from  the  evidence,  and,  Indeed, 
was  admitted  in  the  oral  argument  in  this 
case,  that,  from  the  relations  existing  be- 
tween Mrs.  Scheel  and  her  deceased  sister, 
the  former  must  have  known  of  the  birth 
and  death  of  the  child  Edward  at  or  about 
the  time  the  same  occurred,  and  long  before 
she  ever  sought  to  acquire  any  title  to  the 
lands  in  dispute.  Upon  the  completira  of 
the  evldotce  ot  the  defendant,  the  trial  court 
sustained  a  demurrer  thereto,  and  submit- 
ted to  the  Jury  only  the  question  of  the 
value  of  the  rents  add  proflts  during  the 
time  the  prt^erty  was  witbhdd.  from  plain- 
tur  by  defendant,  to  wlt^  from  March  1, 1886, 
to  December  7.  1897,  and  which  the  Jury 
found  to  be  the  sum  ot  $123.  Judgment  be- 
ing entwed  accfwdlngly*  defendant,  Frazil, 
IwoDght  error  to  this  court 

Numerous  errors  are  assigned,  which  will 
not  be  separately  considered,  because  they 
are  all  subservient  to  (me  governing  princi- 
ple In  the  case.  It  must  be  assumed  that 
Edward  Jeaklns  did  teU  Mrs.  Scheel  that  his 
j&terest  in  the  farm  was  only  one-half,  and 
that  he  would  sell  such  one-half  Interest  to 
her  for  $3,500.  It  cannot  be  said,  however, 
that  she  bought  in  reliance  upon  such  asser- 
tion; for  all  the  facts  and  circumstances 
disprove  It,  and,  although  a  witness  on  be- 
half of  the  defendant,  she  made  no  such 
-statement  or  pretense.  On  the  contrary,  the 
fact  that  she  bought  the  interest  of  two  of 
the  heirs  before  dealing  with  Jeaklns  clearly 
shows  that  she  relied  upon  her  own  knowl- 
edge as  to  the  number  and  respective  In- 
terests of  the  heirs  surviving  her  sister,  and 
that  she  depended  upon  her  brother-in-law 
neither  for  information  as  to  the  facts,  nor 
tor  advice  as  to  the  law.  No  claim  is  made 
that  plaintiff  then  understood  or  believed  he 
had  any  greater  interest  In  the  estate  of 
his  vrlfe  than  that  which  he  conveyed  to  his 
-slster-tn-law.  In  other  words,  these  parties. 
.  acting  under  a  mutual  mistake  in  regard  to 
the  law,  made  a  contract;  one  executed  and 
the  other  accepted  a  conveyance  which  was 
•dictated  in  their  presence,  and  afterwards 
read  over  to  them,  and  which  fairly  express- 
ed the  agreement  they  had  sought  to  make 
-In  their  negotiations.  Under  the  law  as  it 
then  listed  In  Kansas,  plaintiff,  without 
■bis  knowledge,  was  really  the  owner  of  an 
.eight-fourteenths  Interest  in  the  land,  as  he 
Inherited  a  one-fourteenth  Interest  from  his 
deceased  child.  The  defendant  seeks  to  re- 
form the  deed,  and  asks  the  court  to  eonvey 
to  Mrs.  Scheel,  for  the  use  of  the  defendant, 
that  <»ie-fourteenth  Interest  Equity  will 
«>nietJmeB  grant  relief  where  parties  have 


acted  under  a  mutual  mistake  of  the  law,  but 
it  will  never  do  so  when  the  effect  of  a  de- 
cree is  to  give  to  one  party,  and  take  from 
another,  something  of  value,  witbout  any 
consideration  being  paid  th^for.  See  au- 
thorities In  note  to  Black  v.  Ward,  15  Am. 
Sep.  171.  In  his  work  on  Equity  Jurispru- 
dence, Mr.  Fomeroy  says:  "Wherever  a  per- 
son Is  ^orant  or  mistake  with  respect  to 
his  own  antecedent  and  existing  private 
legal  rl^ts,  interests,  estates,  duties,  tla- 
bilitles,  or  other  relation,  either  of  property 
or  contract  or  personal  status,  and  enters 
Into  some  transaction,  the  legal  scope  and 
operation  of  which  he  correctly  apprehends 
and  understands,  for  the  purpose  of  affect- 
ing such  assumed  rights,  Interests,  or  rela- 
tions, or  of  carrying  out  such  assumed  du- 
ties or  liabilities,  equity  will  grant  Its  relief, 
defensive  or  affirmative,  treating  the  mistake 
as  analogous  to,  If  not  identical  with,  a  mis- 
take of  fact"  2  Pom.  Bq.  Jur.  S  See, 
also,  Renard  v.  Qlnk.  91  Mich.  1,  51  N.  W. 
692,  and  notes  to  same  case  in  30  Am.  St 
Kep.  460.  The  evidence  in  this  case  proves 
beyond  doubt  that  both  Jeaklns  and  Mrs. 
Scheel  were  mistaken  with  respect  to  the 
former's  interest  in  the  land,  and  there  Is 
no  testimony  showing  or  tending  to  show 
that  the  consideration  agreed  upon  for  the 
one-half  interest  conveyed  would  have  been 
considered  adequate  by  either  of  the  par- 
ties, had  they  known  what  [dalntiff's  real 
Interest  therein  was.  Indeed,  It  appears 
that  for  some  of  the  separate  Interests  pur- 
chased by  her,  Mrs.  Scheel  paid  more  in 
proportion  than  she  contracted  to  pay  Jea- 
klns, assuming  that  his  interest  was  but  one- 
half.  This  is  the  controlling  proposltltm  In 
the  case:  A  court  of  equity  may  not  say 
from  the  evidence  adduced,  or,  rather,  the 
lack  of  it  that  Jeaklns  would  have  accepted 
$3,500  for  an  eight-fourteenths  Interest  In 
the  land,  when  such  Interest  would  have 
been  worth  $500  more  if  sold  upon  the  same 
basis  as  to  value  as  was  the  one-half  In- 
terest conveyed.  It  is  as  much  the  duty  of 
a  court  of  conscience  to  protect  a  grantm:  as 
It  is  to  Bid  a  grantee.  We  may  not  take 
something  of  value  from  him  without  con- 
sideration merely  because  he  was  Ignorant 
of  his  ownership,  unless  it  appears  that  he 
has  done  some  act  to  mislead  the  other 
party,  or  that  such  other  party  did  not  have 
oqnal  knowledge  or  means  of  Information. 

The  appellate  court  acting  upon  a  view  of 
the  case  which  we  cannot  approve,  revers- 
ed the  Judgment  and  ordered  a  new  trial, 
because,  it  said,  a  "defense  was  sufficiently 
niade  out  by  the  evidence  to  require  counter 
evidence  on  the  part  of  the  plaintiff,  and  that 
the  court  erred  in  sustaining  the  demurrer 
and  in  rendering  judgment  for  the  plaintiff." 
9  Kan.  App.  850,  62  Pac.  354.  In  the  view 
we  have  taken,  the  evidence  in  the  court 
below  was  not  sufficient  to  compel  or  per- 
mit a  reformation  of  the  deed,  and  It  would 
have  been  idle  and  perfunctory  to  have  sub- 
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mltted  it  to  the  Jury.  The  case,  as  present- 
ed here  and  in  the  original  pleadings  by  the 
defendant.  Is  treated  as  one  of  estoppel, 
rather  than  a  mutual  mistake  of  law.  It  Is 
apparent,  however,  that  at  least  two  essen- 
tial elements  of  estoppel  are  wanting,  name- 
ly: (1)  Intentional  misrepresentatitMi,  or  mis- 
statements made  under  such  circumstan- 
ces a«  that  they  should  be  treated  as  made 
with  Intent  to  deceive;  and  (2)  trust  reposed 
tlierein  by  the  party  injured.  If,  Indeed,  It 
may  be  said  that  one  who  oMains  Just  what 
she  purchases  and  intends  to  purchase  may 
be  regarded  as  having  been  Injured  berause 
she  did  not  get  something  for  which  she  did 
not  contract  and  did  not  pay.  It  ia  said  by 
defendant's  counsel  that  Mrs.  Scheel  would 
not  have  pnrchased  a  half  Interest  of  plain- 
tiff If  she  had  supposed  that  he  was  retain- 
ing the  fourteenth  Interest  which  he  did  not 
transfer.  What  she  would  or  would  not 
have  done  under  other  circumstances  Is  prob- 
lematical. What  she  did,  acting  with  full 
knowledge  of  all  the  facts  as  they  existed, 
but  while  ignorant  of  the  law  apidicable 
thereto.  Is  ascertained.  Assuming  that  she 
would  not  have  purchased  at  alt  tf  she  had 
not  believed  the  muniment  of  title  to  be  ac> 
quired  WQuld  be  era-  thereafter  unassaila- 
ble by  plaintiff,  still  It  does  not  follow  that 
for  a  greater  Interest  she  would  not  have 
been  willing  to-  pay  a  larger  sum  of  money, 
or  that  plaintiff  would  have  accepted  the 
same  consideration  for  his  entire  Interest, 
which,  determined  by  the  rule  of  value  adopt- 
ed by  the  imrtles,  was  worth  one-seventh 
more  than  he  received. 

The  judgment  of  the  court  of  appeals  Is 
reversed,  and  that  of  the  district  court  af- 
firmed. All  the  Justices  concurring. 


(M  Kan.  282) 

MftCLURE  et  al.  v.  SCATES. 

(Supreme  Court  of  KausiiB.  Division  No.  1. 

Feb.  8,  1902.) 

MANDAMUS— JUDOUBNT  FOR  PLAINTIFF— DAM- 
AGBS— BILL  OF  EXCEPTIONS 
— SETTLBUBNT. 

1.  Where  a  Judgment  is  rendered  in  favor 
of  the  plaintiff  in  a  mandamus  proceeding,  he 
may.  In  the  same  proceeding,  and  as  a  part  of 
his  remedy,  recover  such  damages  as  ne  has 
actually  sustained  through  the  wrongdoing  of 
the  defendants. 

2.  Where  a  proceeding  is  bronsht  to  compel 
a  contested  election  court  to  settle  and  sign  a 
bill  of  exceptions,  and  judgment  is  given  tor 
plaintiff,  be  may  recover  as  damages  attor- 
ney's fees  and  other  expenses  necessarily  la* 
(Mirred  in  procuring  the  settling  and  rtgning  of 
the  bill  of  exceptions. 

(Syllabus  by  th«  Court) 

Error  from  district  court.  Seward  county; 
Wm.  Easton  Hutchison,  Judge. 

Mandamus  by  T.  A.  Scates  against  W.  E. 
McChire  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Affirmed, 

Argued  before  JOHNSTON,  CUNNING- 
HAM, GREENE,  and  ELLIS,  JJ. 


Milton  Brown,  for  plalntlfib  In  uxor.  T. 

A.  Scates,  pro  se. 

JOHNSTOI^,  J.  In  the  trial  of  a  contest- 
ed election  in  Seward  county,  the  cmtest 
court  determined  that  T.  A.  Scates,  who 
claimed  the  office  of  county  attorney,  bad 
not  been  elected.  Scates  immediately  pre- 
pared and  presented  to  the  contest  court  a 
bill  of  exertions  for  settlement,  and  to  be 
signed  when  settled,  but  the  Judges  of  the 
contest  court  separated  without  taking  any 
action;  and  Scates  then  Inrought  this  pro- 
ceeding In  mandamus  to  compel  the  settliog 
and  signing  of  a  bill  of  uceptlons.  One  of 
the  Judges  (C.  S.  Kilgore)  answered  that  be 
was  ready  to  proceed  to  settle  and  s^n,  birt 
service  was  not  obtained  on  the  other  Judges 
until  a  second  writ  was  issued.  When  they 
were  found  and  service  of  the  writ  made, 
they  answered  that  t£e  bill  ot  exceptions  pre- 
sented was  untrue;  that  It  could  not  be  cor 
rected,  except  "by  long,  laborioas,  and  tedi- 
ous clerical  work  of  moment,  and  requiring 
many  days."  Upon  farther  Inquiry  the 
court  determined  that  the  reasons  set  up  fw 
not  settling  and  signing  a  bill  ot  exceptlont 
were  not  good,  and  tbat  the  returns  were  ID- 
sufficient,  and  within  an  hour  or  two  the 
Judges  amended  their  returns,  stating  that 
a  bill  of  exceptions  had  been  settled  and 
signed  by  them;  and  the  one  signed  Is  sab- 
stantlally  the  same  as  the  one  first  [weseot- 
ed  to  them.  The  decision  and  Judgment  of 
the  trial  court  were  In  favor  of  Scates,  and 
It  was  further  held  that  he  was  ^titled  to 
the  damages  which  he  had  sustained  from 
the  wrongful  acts  of  the  defendants.  At  the 
request  of  the  defendants,  a  Jury  was  called 
to  determine  the  damages  sustained  by  the 
plaintiff.  The  court,  at  the  Instance  of  the 
defendants,  required  the  plaintiff  to  set  np 
by  way  of  amendment  an  Itemized  statemeat 
of  the  damages  which  he  had  sustahied; 
and,  upon  proof  offered,  the  jury  assessed 
bis  damages  at  $10ft.20,  and  for  this  amount 
Judgment  was  rendered. 

No  sufficient  excuse  for  their  failure  to 
act  was  alleged  or  shown  by  the  members  of 
the  contest  court,  and  their  conduct  as  dis- 
closed by  the  recwd,  evinces  a  disposition 
to  avoid  a  plain  duty.  The  bill  of  excep- 
tions presented  to  them  was  a  bona  llde 
one,  and  the  fact  that  they  promptly  signed 
It,  without  substantial  change,  when  evasion 
was  no  longer  possible,  shows  a  lack  of  good 
faith  when  they  first  answered  that  it  only 
could  be  ccnrected  "by  long,  laborious,  and 
tedious  clerical  work  of  moment,  reqalring 
many  da^" 

The  objections  to  tiie  mllngs  t^on  tlie  re- 
turns made  by  the  Judges  are  without  merit 
and  no  good  reason  was  shown  for  a  conttnn- 
ance  of  the  hearing  upon  claim  of  damages. 
Under  the  Code,  damages  may  be  allowed  is 
a  somewhat  summary  way,  and  as  an  is- 
cident  to  a  proceeding  In  mandamus.  It  is 
provided  that,  "If  Judgment  be  given  for  the 
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plaintiff,  he  sball  recover  damages  whtcb 
he  sliaU  have  sustained,  to  be  ascertained 
by  the  court  or  Jury,  or  by  referees,  as  in  a 
civil  action  and  costa;  and  a  peremptory 
writ  of  mandamus  shall  also  be  granted  to 
him  without  delay."  Civ.  Code  Prac.  g  697. 
InstMd  of  resorting  to  a  separate  action  for 
damages,  the  snccessful  plaintiff  may  secure 
them  as  a  part  of  his  remedy  In  mandamus; 
and  the  Code  further  provides  that  "a  re- 
covery of  damages  by  virtue  of  this  article 
against  a  party  who  shall  have  made  a  re- 
turn to  a  writ  of  mandamus.  Is  a  bar  against 
any  other  action  against  the  same  party  for 
the  making  of  such  return."  Id.  $  698. 
Through  dereliction  of  duty  on  the  part  of 
the  contest  court,  tbe  plaintiff  incurred  loss 
and  expense,  for  which  the  recalcitrant 
Judges  are  liable.  The  plaintiff  was  enti- 
tled to  recover  as  damages  tbe  necessary 
outtay  for  attorneys,  as  well  as  for  other 
loss  and  expenses  resnlting  from  the  wrong 
of  the  defendants.  Such  expenses  were  al- 
lowed In  a  mandamus  proceeding  In  this 
court,  where  Judgment  was  rendered  in  favor 
of  the  plaintiff.  Carney  v.  Neeley,  60  Kan. 
672,  57  Pac.  527.  No  mention  Is  made  of 
damages  In  the  written  opinion,  but  In  a 
supplementary  proceeding  damages  were 
claimed  and  allowed  over  the  (Ejections  of 
the  defendant. 

We  find  sufficient  evidence  to  stutain  the 
award  of  damages,  and  discover  no  substan- 
tial error  In  submitting  the  question  to  the 
Jury.  The  Judgment  of  tbe  trial  court  will ' 
therefore  be  affirmed.  All  the  Justices  con- 
curring. 


<M  Ku.  3W) 

ORBISN  V.  McCRACEBN. 

(Supreme  Court  of  Eansas,  Division  No.  !• 

Feb.  8,  1902.) 

ACTION— mSMISSAL-SER VICE  OF  SUMMONS— 
NOTE)— EVIDENCE  —  WITNESS  —  COMPETENCY 
OF"  WIFE— WnONQPUL  ATTACHMENT. 

1.  An  action  will  not  be  dismissed  on  motion 
of  a  defendant  simply  because  no  service  of 
sammoDB  of  any  kind  has  been  made  on  bim 
within  00  days  from  the-  filing  of  the  petition. 

2.  The  atSxing  of  a  reveuue  stamp  to  a  note 
after  its  execution,  with  the  knowledge  and 
consent  of  the  United  States  revenue  collector, 
— the  failure  to  affix  such  stamp  at  the  time 
the  note  was  made  baviug  occurred  tlirough 
ignorance,  and  not  4hi'ough  fraud,~make8  such 
note  competent  evidence,  if  It  was  incompetent 
without  such  stamp. 

3.  lu  an  action  miere  the  buslrand  Is  a  party, 
a  wife,  who  has  been  made  an  agent  to  keep 
and  care  for  the  money  of  her  husband.  Is  com- 
petent to  testify  concerning  the  fact  that  such 
money  was  loaned;  the  loaning  being  within 
the  scope  of  ber  agency  to  care  for. 

4..In  an  action  for  damages  caused  by  the 
wrongful  attachment  of  a  stock  of  goods,  the 
Inventory  and  appraisement  made  under  tlie 
law  fay  tbe  officer  levying  such  attachment  is 
competent  evidence  of  tbe  value  of  such  goods,, 
as  against  the  plaintiff  in  the  attachment  ac- 
tion. 

ElUs,  3.,  dissenting  in  part. 
(SyUabns  by  tbe  Court) 


Error  from  court  of  cfMumon  pleas,  Wyan- 
dotte county;  Wm.  6.  Holt,  Judge. 

Action  by  L.  McCracken  against  James 
Oreen.  Judgment  ttx  irialntlff,  and  defend- 
ant brings  error.  Affirmed. 

Argued  before  JOHNSTON,  CUNNINO- 
HAM,  GREENE,  and  EUJS,  JJ. 

McGrew,  Watson  &  Watson,  for  plaintiff 
in  error.  Wm.  J.  Fuller,  for  defendant  In 
sm». 

CUN'NINOHAM,  J.  One  a  A.  Olson  gave 
his  note  to  bto '  twother-ln-law.  A.  I*  Mc- 
Cracken, for  the  sum  of  9675,  and  secured 
the  same  by  a  chattel  mortgage  upon  a  stock 
of  groceries  owned  by  CHson.  McCracken 
being  In  poseesslfai  of  these  goods,  the  plain- 
tiff In  error*  Green,  who  was  a  auditor  of 
Olson,  caused  an  attachment  to  be  levied 
thereon,  claiming  that  the  mortgage  from 
Olson  to  McCMcken  was  fraudulent  and  void 
as  against  his  creditors.  The  goods  were 
disposed  of  under  this  attachment,  and'  Mc- 
Cracken brought  this  action  against  Green 
and  the  unstable  who  levied  the  «der  for 
the  purpose  vC  recovering  the  vatne  thereof. 
The  ease  was  brought  In  tiie  court  <rf  com- 
moa  pleas  of  Wyandotte  county  on  July  14. 
1898.  On  that  date  summons  was  issued  for 
both  defendants,  and  returned  July  2lBt  non 
est  as  to  Green,  who  wm  a  nonresld«it  of 
Kansas.  On  September  17th  plataitlff  filed 
his  affidavit  for  an  attachment,  and  the  or- 
der therefor  was  returned.  October  15th  with- 
out return  being  indorsed  theraon.  On  No- 
vember IStb  an  allss  wder  of  attachment 
was  issued,  whl(A  was  returned  November 
25th,  "No  propwty  found."  On  November 
2«th  the  plaintiff  filed  bis  affidavit  for  gar- 
nishment summons,  which  was  Issued  to 
several  persons  named  as  garnishees  In  the 
affidavit  These  persons  subeequendy  made 
answers,  disclosing  that  some  of  them  owed 
the  defendant  Green,  and  <m  December  22d 
the  plaintiff  filed  hfs  affidavit  for  publica- 
tion service  as  against  this  dtfendant  <hi  the 
ground  €t  ncmresldence.  After  the  Issuance 
and  service  of  the  garnishment  summons, 
to  wit,  on  December  2d,  Greoi  filed  his  mo- 
tion (appearing  specially  for  die  purpose  of 
die  motion  only)  to  dismiss  the  acdra  as  to 
him  for  the  reascm  that  die  court  had  no 
Jurisdiction  of  him,  because  more  than  00 
days  had  elapsed  since  the  filing  of  the  peti- 
tion and  no  service  of  summms  of  any  kind 
or  diaracter  had  been  made  upon  him.  This 
motion  was  overruled  by  the  court  Issues 
were  made  up,  and  trial  had,  resulting  in 
a  Judgment  for  plaintiff  against  Green  only; 
the  constable  having  been  dismissed  from 
the  case  before  trial.  Various  wrora  are  al- 
lied as  ground  for  revtnval.  These  wlU  be 
considered  In  the  order  In  which  they  are 
presented  in  the  briefs: 

1.  The  first  Is  that  growing  out  of  the 
overruling  of  Green's  motion  to  dismiss;  the 
dalm  being  made  that,  Inasmodi  'as  no  serv- 
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Ice  was  obttlned  opon  bim  before  the  ex- 
I^ratlen  of  60  days  after  the  tUing  of  the 
petition,  the  eoart  was  without  Jnrlsdictlcm 
to  proceed  further  In  the  case.  Section  67 
■  of  the  Code  of  ClvU  Procedure  provides:  "A 
cItU  actl(«  may  be  commenced  In  a  court 
of  record  by  flling  In  the  office  of  the  clerm 
of  the  proper  court  a  petition,  and  causing 
summons  to  be  Issued  tbereon."  This  case, 
then,  was  properly  commenced  on  the  day 
of  the  filing  of  the  petition.  Successive  but 
unsuccessful  attempts  were  made  thereafter 
to  get  Jurisdiction  of  the  piroperty  of  the  de- 
fendant. These  attempts  were  continued 
until  finally  they  were  successful  through 
ganrlsbraent  proceedings,  and  thereafter 
prompt  steps  were  taben  to  procure  service 
by  publication.  Neither  the  section  quoted, 
nor  any  other  one,  requires  the  petition  to 
be  refiled  after  tbe  expiration  of  00  days 
In  cases  where  service  has  not  been  had 
diuing  that  Interval.  To  be  sure,  the  mere 
filing  of  the  petition,  without  being  followed 
by  tbe  service  of  summons  In  the  time 
specified,  would  not  stay  the  statute  of  Urn* 
Itatlona,  as  provided  in  section  20  of  the 
Code.  Neither  would  it  amount  to  a  its 
pendens  under  section  81.  But  neither  of 
these  questions  arises  here.  The  motion  (tf 
the  defendant  was  to  dismiss  the  action. 
Plaintiff  In  error  thinks  that  the  caae  of 
Jones  V.  Wamick,  49  Kan.  63.  SO  Pac.  116, 
la  decisive  of  the  question  In  his  favor.  We 
are  unable  to  see  the  relevancy  of  this  case 
to  the  question  In  hand.  We  see  no  error 
in  the  action  of  the  trial  court  In  overruling 
this  motion, 

2.  During  the  pi-ogress  of  the  trial,  plain- 
tiff below  thought  it  was  necessary  for  blm 
to  prove  the  Indebtedness  of  Olson  to  him, 
and  for  that  purpose  sought  to  Introduce  the 
note  In  evidence  for  the  security  of  which 
the  chattel  mortgage  on  the  goods  in  ques- 
tion had  been  given.  Objection  was  made 
to  Its  Introduction  because  It  had  not  been 
stamped  as  required  by  tbe  United  States 
revenue  law  at  the  time  it  was  given.  It 
had,  bowever,  been  subsequently  stamped, 
by  permission  of^ the  United  States  revenue 
collector  for  the  district  of  Kansas,  upon  the 
affidavit  of  McCracken  that  the  failure  to 
stamp  It  at  the  time  of  Its  execution  was 
through  Ignorance,  and  not  for  the  purpose 
of  defrauding  the  government  The  coiu*t 
permitted  tbe  note  to  go  to  the  Jury,  and, 
we  think,  committed  no  error  In  so  doing. 
The  defense  proceeded  upon  tbe  theory  that 
this  was  a  fraudulent  transaction,  and  so 
substantially  admitted  the  execution  of  tbe 
note  and  mortgage,  and  it  is  doubtful  If  the 
Introduction  of  the  note  was  material;  but 
even  If  It  were  material,  and  were  tncompe-i 
tent  as  evidence  without  the  revenne  stamp 
affixed,  we  think  that  the  subsequent  attach- 
ing of  tbe  stamp  cured  this  defect 

3.  Plaintiff  below  sought  to  Introduce  the 
testimony  of  bla  wife  for  the  purpose  ot 
showing  that  be  had  money  to  kwui  Olson, 


REPORTSB.  I^O^ 

as  be  claimed  vas  the  case,  whleb  Aefend* 
ant  had  Introduced  much  evidence  to  dl»> 
prove;  and  la  order  to  rendw  tbe  evMeocs 
competent,  by  proving  Qiat  abe  was  acting 
as  his  agent  'be  was  asked  the  following 
questions:  "Q.  You  may  state,  Mrs.  Mc* 
Ctecken,  If  Mr.  McOracken,  your  husband, 
about  August  or  September,  1895.  appobited 
and  empowered  yon  to  ke^  and  care  for,  at 
custodian,  bis  and  yonr  money?  A.  Be  did. 
Q.  Now,  you  may  state  to  tbe  Jury.  If  yoa 
know.  Just  as  near  as  you  can,  the  amount 
of  money  that  your  husband  bad.  If  any,  la 
the  month  of  August  w  September,  188Bf 
A.  Something  over  $700.  Q.  Tou  may  state, 
Mrs.  McCracken,  If  yon  know,  the  amount 
of  money  that  your  busband  and  you  bad 
which  was  In  your  possession,  If  any,  about 
the  montb  of  April  and  May,  189ST  A  Be* 
tween  six  and  sevm  hundred  dollars.  Q. 
Yon  may  state,  Mrs.  McCracken,  what  was 
done  with  any  of  that  money  between  tbe 
27th  of  April,  1898,  and  about  tbe  IStb  of 
May,  1898T  A.  On  tbe  27tb  of  May  we  loan- 
ed to  Mr.-  Olson  seventy-five  dollars.  <^ 
Now,  do  yon  know  any  disposition  that  was 
made  of  any  of  that  money  In,  on.  or  abont 
the  11th  of  May,  1888?  A.  We  loaned  Mr. 
Olson  five  hundred  dollars."  All  of  this  evi* 
dence  was  objected  to  by  the  defendant  be- 
low. It  is  urged  that  Its  Introduction  was 
erroneous,  for  three  reasons:  <1)  That  tiie 
wife  being  Incompetent  to  speak,  except  as 
the  agent  of  her  husband.  In  matters  per- 
taining to  auch  agency,  the  agency  to  keep 
and  care  for  money  as  the  custodian  of  It  was 
not  an  agency  to  loan;  hence,  while  abe 
might  testify  that  she  had  tbe  same  hi  ber 
possession,  she  was  not  competent  to  testify 
concerning  tbe  manner  of  loaning.  It  win 
be  observed  that  the  agency  of  Mrs.  Mc- 
Cracken was  to  care  for  as  well  as  to  keep 
tbe  money;  and  within  the  scope  ot  that 
agency  would  fall  tbe  right  to  loan  tbe 
same,  or,  at  least  this  right  does  not  so 
clearly  fall  without  tbe  scc^  of  that  agency 
as  that  we  may  say  that  the  trial  cooit 
erred  In  admitting  the  evidence.  (2>  It  ft 
claimed  that  the  creation  of  an  agency  can- 
not be  proven  by  the  mere  declarations  of 
the  agent  and  that  such  declarations  are  not 
competent  to  establish  such  agency.  Tbls 
claim  Is  well  tdken.  However,  It  bai  no 
application  here.  Her  agency  was  not 
sought  to  be  established  by  the  deciaratlaa 
of  Mrs.  McCracken.  It  was  her  sworn  state- 
ment in  court  that  established  It  and  tbli 
is  a  perfectly  competent  method  of  estab- 
lishing that  fact  Railway  Co.  v.  Stolti,  31 
Kan.  762,  S  Pac.  622;  Paulsen  r.  HaU,  39 
Kan.  366,  18  Pac.  225;  Railroad  Co.  v.  Eohn, 
38  Kan.  104,  Ifi  Pac.  76.  (8)  Pbilntlfl  for 
ther  urges  that  this  agency  could  not  be  1» 
gaily  establisbed  by  the  evidence  of  Mrs. 
McCracken,  because  that  necessarily  carried 
with  it  the  predumptlon  that  she  was  tbas 
testifying  concerning  communlcatloas  made 
to  bei  by  her  busband  wbUe  tb«  marriage 
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latlon  existed  between  theiA;  thos  bringing  it 
within  tlie  prohibition  of  the  statnte.  Tble  re- 
Eult  does  not  necessarily  follow.  It  does  not 
certainly  appear  from  the  evidence  that  the 
marriage  relation  existed  at  the  time  of  the 
creation  of  the  agency.  Neither  does  it  ap- 
pear that  this  communication  was  "made  by 
one  to  the  other."  How  this  agency  arose, 
does  not  appear.  Defendants  below  were 
satisfied  to  rest  the  matter  upon  the  testi- 
mony of  the  wife  that  she  was  the  agent, 
without  cross-examination  as  to  how  such 
agency  was  created.  In  Doaglass  v.  Hill,  29 
Kan.  630.  where  the  wife  had  testified  that 
the  husband  was  her  agent  in  a  certain 
tranaactlon  under  consideration,  the  court 
said:  "Now,  whether  she  coold  testify  as  to 
what  she  said  to  her  hnsband,  or  to  what 
her  husband  said  to  her,  or  as  to  any  com- 
munications between  them,  here  v^as  enough 
and  competent  testimony  to  show  prima 
facie  that  he  was  acting  as  her  agent.  There- 
fore he  was  a  competent  witness,"  etc.  In 
the  case  at  bar  it  may  hare  been  that  the 
agency  was  created  through  the  Interreutlon 
of  some  third  person  tor  the  purpose  named. 

4.  During  the  progress  of  the  trial  it  be- 
came necessary  to  prove  the  Talne  of  tbe 
goods  taken,  and,  to  establlBb  this,  ccmsid' 
erable  evldoice  was  Introduced  by  both 
plaintiff  and  defendant;  and  for  tMs  pur- 
pose the  plaintiff  Introduced  the  writ  of  at- 
tachment, and  return  thereon,  including  the 
Inventory  and  appraisement  of  the  goods  as 
made  by  the  constable  and  the  appraisers 
sworn  by  him.  This  is  urged  as  error,  as 
such  appraisement  was  incompetent,  as 
against  defendant.  In  the  action  to  prove 
such  value.  The  question,  perhaps.  Is  not 
entirely  free  from  doubt  We  conclude,  how- 
ever, that  Its  admission  was  not  erroneous. 
This  conclusl<Hi  springs  In  part  from  the  fol- 
lowing considerations:  Oreen  set  in  motion 
the  machinery  which  at  the  time  he  knew 
would  result  in  the  taking  and  Inventorlng 
and  appraising  of  this  property.  The  con- 
stable was  bis  agent  for  this  purpose.  It  Is 
admitted  that,  as  against  the  constable,  this 
appraisement  would  be  competent,  but  not 
conclusive,  evidence.  Douglaes  v.  Hill,  29 
Kan.  527.  Both  tbe  constable  and  defendant 
below  were  proper  parties  to  this  action, 
and,  bad  not  tbe  constable  been  dismissed 
therefrom,  the  actl<m  would  have  proceeded 
as  against  them  both.  They  would  have 
been  equally  UalHe-  for  any  damage  which 
might  have  been  done.  In  which  case  we  have 
tbe  singular  ^ectacle  of  having  an  actlcm  in 
which  both  would  be  equally  liable  for  tbe 
same  amount,  while  the  evidence  sought  to 
be  Introduced  would  be  competent  against 
one,  and  not  against  the  other.  If  tbe  con- 
tention of  the  plaintiff  In  error  is  correct. 
Had  tbe  constable  been  sued  alone  In  the 
action,  and  Judgment  obtained  against  him, 
In  tbe  absence  of  fraud  that  judgment  would 
have  been  at  least  prima  facie  orldence 
against  bis  principal,  Oreen,  If  he  wwe 


thereafter  sued  by  the  c<Histable.  Further. 
In  this  action  It  appears  from  tbe  evidence 
that  an  Immediate  representative  of  Green 
was  present  at  the  time  of  the  levy  of  the 
attachm^t,  and  in  bis  answer  Green  sets 
up  as  a  partial  defense  to  McCracken's  ac- 
tion this  attachment  proceeding;  thus  afi9rm- 
Ing  It  and  justifying  under  It  We  conclude 
that  there  was  no  error  In  the  admission 
of  this  InvCTtory  and  apiwaisranent.  It  being 
some  evidtoce  of  the  value  of  the  goods 
attached  ' 

6.  The  claim  is  made  that  the  court  below 
erred  In  giving  the  third  Instruction  to  the 
jury.  Without  quoting  or  commenting  upon 
this  instruction  at  length,  we  may  say  that 
we  find  no  error.  The  theory  of  the  case  on 
the  i>art  of  both  parties  was  fully  presented 
by  all  of  the  instructions  taken  together. 
We  may  not  criticise  one  standing  aUme, 
when  it  is  evident  that  it  was  Intended  that 
all  should  be  construed  together. 

6.  Objection  is  made  to  an  Instruction 
which  directed  the  Jury  that  it  they  found 
tor  the  plaintiff,  his  measure  of  damages 
should  be  tbe  sum  they  should*  find  from 
the  evidence  to  be  tbe  reasonable  market 
value  of  tbe  property  taken  from  him  under 
the  writ  of  attachment  at  the  time  It  was 
taken,  but  in  no  case  should  such  verdict 
be  more  than  the  amount  secured  by  the 
mortgage.  Plaiutiff  in  drror  Insists  that  in- 
asmuch as  various  accounts  and  duebllls 
were  taken,  and  the  evidence  showed  that 
some  money  had  been  collected  thereon,  the 
jury  should  have  been  Instructed  to  return 
no  greater  verdict  than  the  value  ot  the 
goods,  less  tbe  amount  of  money  collected 
on  the  accounts.  Closely  speaking,  this  con- 
tention may  be  correct;  but  we  think  It  was 
harmless  error.  If  errw  at  all,  because  the 
entire  case  clearly  shows  that  the  battle 
raged  around  the  question  of  the  right  or 
wrong  of  the  attachment;  and,  more  than 
this,  it  does  not  appear  but  that  the  Jury 
made  the  necessary  deductions,  for.  If  there 
was  anytbiug  due  at  all  from  Olson  to  Mc- 
Cracken,  It  amounted  to  over  $700,  whereas 
the  verdict  of  the  jury  In  McCracken's  favor 
was  but  for  (390,  and,  from  the  evldrace  ot 
the  value  of  the  goods,  the  jury  might  have 
found  them  worth  the  entire  claim  *bf  the 
plaintiff. 

The  Judgment  of  the  court  below  will  be 
affirmed. 

JOHNSTON  and  GREENE,  JJ..  concur. 
EIjLIS,  J.,  dissents  from  fourth  paragraph 
of  syllabus  and  corresponding  portltm  of  the 
opinion. 

(H  Kan.  8S5) 

STAK'DABD  INV.  00.  t.  FRESHAN  et  al. 
(Snpieme  Ooart  of  Kansas,  IMvislon  No.  1. 
Feb.  8,  1002.) 

EJECTMENT— VOID  TAX  DBED— JUDGMENT. 
Where,  in  ejectment,  ulaiatiff'B  title  Is  a 
tax  deed,  he  Is  entitled  to  a  judgment 
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li.en  OD  the  property  for  the  amoant  of  the 
taxes  paid  by  tuni. 

Error  from  district  court,  Wyandotte  coun- 
ty; Henry  L.  Aldeo,  Judge. 

Action  by  tbe  Standard  Investment  Com- 
pany against  W.  H.  H.  Freeman  and  otbras. 
Jodgment  ^  for  defendants,  and  plaintiff 
brings  error.  Reversed. 

Argued  before  JOHNSTON,  OUNNINQ- 
HAM,  GBEBNE,  and  EX^IS.  JJ. 

Thofl.  J.  White*  for  plaintiff  in  error.  W. 
H.  H.  Freeman  and  L.  F.  Bird,  for  defena- 
antB  In  ^rror. 

PER  CURIABI.  This  Is  an  action  In  eject- 
ment, brought  by  plaintiff  In  error  In  the  dis- 
trict court  of  Wyandotte  county  to  recover 
the  poaaeaslon  of  lot  10,  tilock  1,  Oreenwood 
Grove,  part  of  tbe  city  of  Kansas  City.  Kan. 
The  plaintiff's  title  was  a  tax  deed.  On  the 
trial  It  was  admitted  that  the  deed  was  Void. 
Thereupon  the  plaintiff  asked  tbe  court  for 
a  Judgm«)t  lien  for  the  amoant  of  taxes' 
paid  by  It,  which  was  refused  by  the  court 
This  Is  the  only  error  of  which  complaint  Is 
made.  We  have  not  been  favored  with  a 
brief  or  ailment  on  the  part  of  defendants 
in  OTor,  The  reccnrd  presented  to  ns  dls- 
clmes  no  rrason  why  the  plaintiff  Is  not  en- 
titled to  a  Judgment  .U«Q  for  tbe  amount  of 
taxes  paid.  In  fact,  so  far  as  the  record 
shows,  it  is  deariy  oititied  to  such  Judg- 
ment 

The  Judgment  ^  the  court  below  Is  re- 
versed, and  tbe  cause  remanded. 


(64  Kan.  286) 

BANK  OF  HORTON  v.  BROOKS  et  al. 

(Sujveme  Oourt  of  Kansas,  DiTisIon  No.  1. 

Feb.  8,  1902.) 

EXTENSION  OF  NOTE— CONSIDERATION— RE- 
LEASE OP  SURETY. 

Where  a  holder  of  s  note  on  which  there 
H  a  surety  agrees  with  the  maker  thereof  to 
extend  the  time  of  payment  If  he  (Jhe  maker) 
will  enter  into  a  contract  with  a  stranger,  the 
said  bolder  to  be  the  beneficiary  of  such  con- 
tract, tbe  fact  that  by  such  coolxact  such  mak- 
er is  liable  to  be  made  to  respond  in  damages 
for  its  breach  to  the  third  person,  even  though 
tbe  performance  of  such  agreement  cannot  be 
specifically  enforced,  constitutes  a  suffldeot 
consideration  moving  tnm  the  maker  of  such 
note  to  the  bolder  to  support  the  'agreement 
to  extend,  and  thereby  excuse  tlie  surety  from 
payment 
(Syllabus  by  the  Court.) , 

Error  from  court  of  appeals,  Northern  de- 
partment Eastern  division. 

Action  by  the  Bank  of  Hwton  agaimt  C 
M.  Brooks  and  others.  Judgment  for 
fendants,  and  plaintiff  Iwin^  error.  Affirm- 
ed. 

Argued  b^ore  JOHNSTON,  CDNNINO- 
HAM,  GREENE,  and  EIXIS,  JJ. 

M.  A.  Low,  W.  F.  Evans,  and  J.  A.  Clark, 
for  plaintiff  In  error,  W.  F.  Guthrie,  for  de- 
fendants in  wror. 


REPORTER.  QUa. 

CUNNINGHAM,  J.  The  Bank  of  Horton 
held  the  note  of  Brooks  Bros,  for  $614.11,  <m 
which  tbe  defendant  Barber  was  an  indoiver. 
After  it  became  due,  and  before  the  days  of 
grace  bad  expired,  and  without  the  knowl- 
edge or  consent  of  Barl)er,  the  cashier  of  tbe 
bank,  Hovey,  went  with  one  Lev^rton  to  the 
home  of  Brooks,  where  Lcverton  proposed  to 
purchase  4,000  bushels  of  corn  from  them. 
Brooks  Informed  them  that  he  would  scD  tlie 
com,  but  that  the  proceeds  of  aucth  sale  would 
have  to  go  to  pay  the  Barber  note,  and  Hotpj 
told  blm  that  if  be  would  sell  the  com  to 
Leverton  the  bank  would  extend  the  note  for 
80  days,  within  which  time  the  com  was  to 
be  delivered,  and  the  proceeds  paid  upon  tbe 
note.  Thereupon  Brooks  agreed  to  sell  the 
com  to  Leverton,  and,  as  expressing  tbe 
contract  a  written  agreement  was  drawn 
up,  whIcbMs  as  follows:  "BUI  of  Sale.  Know 
all  men  by  these  presoits,  that  I  have  this 
day  sold,  and  by  these  presents  do  hereby 
sell,  assign,  transfer,  and  set  over,  unto  Geo. 
W.  Leverton,  his  administrators  or  assigns, 
four  thousand  bushels  of  No.  2  yellow  corn, 

now  located  on  Qr.,  Sec.  No.  ,  Tp. 

No.   ,  of  Rg.  No.   ,  Brown  coontj, 

Ks.,  to  be  delivered  at  Germantown.  Kansas, 
in  crib  or  on  cars,  at  the  option  of  said  Gea 
W.  Leverton;  the  purchase  price  to  be  de- 
termined by  deducting  five  cents  per  bushel 
from  the  dosing  quotation  on  the  Kansas 
City  Stock  Exchange  for  a  like  grade  of 
com,  upon  any  day  between  the  date  of  de- 
livery and  the  .first  day  of  January,  1897. 
I  further  agree  to  file  with  Geo.  W.  Leverton, 
at  his  office  In  Horton,  Kansas,  a  written  ac- 
ceiMance'Of  the  day  which  I  may  choose  to 
name  the  price  as  above  stipulated,  not  later 
than  10  o'clock  of  the  day  so  ejected.  I 
further  certify  that  I  have  full  power  to  sell 
and  convey  the  com  herein  motioned;  that 
there  are  no  Incumbrances  of  wbatsoerer  na- 
ture or  kind  against  It  Payment  of  $10  has 
been  made  hereon,  receipt  whereof  Is  hereby 
acknowledged.  In  witness  whereof  tbe  said 
grantor  has  hereunto  set  his  hand  and  sett 
this  8th  day  of  Dec,  A.  D.  1806.  C.  M. 
Brooks  &  Bro."  But  a  small  portion  ot  tbe 
com  was  ever  ddivered  by  Brooks  to  Lever- 
ton, the  balance  being  disposed  of  by  them  to 
other  parties  for  other  purposes.  The  note 
not  being  paid  by  the  principals,  the  Bank  irf 
Horton  brought  this  action  against  them  and 
Barber,  the  surety,  to  collect  Bartw  had 
Judgment  for  his  costs,  .and  the  bank  took 
tbe  case  on  error  to  the  court  of  appeals, 
where  th*e  judgment  of  the  district  court  was 
affirmed.   It  was  then  certified  to  this  court 

Barber  set  up  In  his  answer  the  extensioD 
granted  to  Brooks,  and  also  pleaded  matter 
by  way  of  estoppel.  The  errors  here  com- 
plained of  by  the  bank  relate  to  the  defense 
urged  by  blm  arising  out  of  the  eitenslcai 
of  time  by  It  to  Brooks,  and  cluster  them- 
selves about  the  proposition  that  no  valid 
and  binding  extension  of  tbe  time  of  tbe 
payment  of  the  note  was  given  to  Brooks. 
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The  fandamental  prloclple  that  it  a  cred- 
itor shall  glTe  to  a  principal  deMor  a  valid 
extension  of  the  time  of  payment  of  the 
debt,  the  surety  is  thereby  released,  Is  fully 
admitted;  but  It  1b  urged  that  Inasmuch  as 
this  agreement  to  extend  the  time  of  pay- 
ment of  the  note  on  the  part  of  the  bank  was 
based  upon  the  contract  between  Brooks  and 
Leverton,  which  contract  was  not  enforce- 
able, because  the  price  of  the  com  was  not 
fixed  (and  thereby  the  minds  of  the  parties 
might  never  m^t  relative  to  the  same), 
there  was  no  bindhig  contract  between 
Brooks  and  Leverton,-  hence  no  valid  exten- 
sion of  the  time  of  payment  of  the  note  to 
Brooks,  and  hence  Barber  was  not  r^eased 
as  surety  thereon.  It  Is  furth^  contended 
that  thlQ  contract  of  extension  was  a  condi- 
tional one,  and  d^>endent  upon  the  deliver 
of  the  com  to  Leverton,  and,  inasmuch  as 
the  com  was  never  delivered  to  blm,  the  ex- 
tension ctmtrect  was  not  binding  upon  the 
bank,  henbe  did  not  serve  to  dlscliarge  Bar- 
ber. We  are  not  at  all  sure  that  as  between 
Brooks  and  Leverton,  this  contract  was  not 
a  valid  one,  and  that  the  price  of  the  com 
was  not  certain,  for  that  is  certain  which  can 
be  made  certain;  or  that  in  ease  Brooks 
made  default  In  electing  to  name  the  day  on 
wlileb  Kansas  City  prices  should  determine 
the  price  he  was  to  receive,  but  what  Lev- 
erton himself  might  have  made  such  elec- 
tion, selecting  the  price  most  favorable  to 
Brooks.  On  this  question  see  Ames  v,  Q nim- 
by, 96  U.  S.  m,  24  L.  Ed.  636;  McConnell 
T.  Hughes,  29  Wis.  &87;  Bast»41n  v.  Byland- 
er,  50  Ga.  292.  We  do  not  howevw,  so  de- 
cide tblB  question.  By  the  contract  Brooks 
undertook  to  do  something.  By  the  accept- 
ance of  this  contract  Leverton  announced 
his  purpose  to  hold  Mm  to  the  doing  of  that 
something,  hence  Brooks  had  some  obliga- 
tion placed  upon  him  by  reason  of  the  execu- 
tion of  his  contract  and  was  bound  to  re- 
spond to  Leverton  In  some  way.  Admitting, 
for  the  sake  of  the  argument,  that  the  con- 
tract could  not  be  specifically  enforced,  for 
the  reason  that  the  price  could  not  be  deter- 
mined, yet  there  can  be  little  question  but 
what  Leverton  could  have  recovered  a  Judg- 
ment against  Brooks  upon  the  contract  for 
his  failure  to  make  such  price  certain  by  his 
election;  hence  Brooks  was  placed  .in  a 
worse  position  by  reason  of  this  contract 
than  he  would  have  been  had  it  not  been 
made,  and  we  think  this  is  sufficient  consid- 
eration moving  from  Brooks  to  sustain  the 
agreement  made  by  Hovey  for  the  bank  to 
him  to  extend  the  time  of  the  payment  of 
the  note.  Hovey  expected  and  hoped  that 
by  the  sale  of  the  corn  to  Leverton  the  i>ank 
would  be  enabled  to  certainly  obtain  pay- 
ment of  this  note  out  of  the  proceeds  of  the 
sale  of  such  corn.  Instigated  by  the  hope 
of  this  betterment  It  gave  the  extension. 
Brooks,  to  obtain  the  extension,  placed  him- 
self under  some  obligation  to  Leverton.  We 
think  that  this  burden  imdertaken  by  Brooks 


was  anfflcleiit  to  sustain  the  agreement  for 
the  extension  of  the  note,  and  thus  excuse 
Barber.  That  the  corn  was  not  finally  de- 
livered cuts  no  figure.  The  contract  of 
Brooka^  Leverton  and  the  contract  of  ex* 
tension  by  Hovey  to  Brooks  each  took  effect 
presently,  and  were  dependOBt  one  iqwn  the 
other.  It  would  be  a  misuse  of  terms  almost 
to  say  that  the  note  was  to  be  extended  30 
days  if  at  the  end  of  30  days  the  corn  had 
been  delivered,  and  that  the  extemslon  would 
not  be  a  valid  one  if  at  the  end  of  the  ex- 
tended  time  the  condition  had  not  been  per- 
formed. Tiie  agreement  to  ext«id  was  made 
at  the  time  the  agreement  to  sell  was  execut- 
ed. It  is  certainly  settled  that  It  takes  but 
alight  consideration  to  support  an  agreement 
to  extend  so  as  thereby  to  excuse  the  surety. 
In  this  case  we  ar^  wdl  persuaded  that  there . 
was  a  substantial  considei&tltm  moving  from 
Brooks,  and  sufficient  h<^  of  betterment 
moving  to  the  bank,  to  sustain  the  agree- 
ment to  extend  the  not^  and  thus  exoue  Bar- 
ber from  its  payment 

Some  other  questions  are  urged,  but  th^ 
are  really  related  to  the  one  we  have  dis- 
cussed, and  we  do  not  find  in  them  sufficient 
reason  to  reverse  the  judgment  The  Judg- 
ment of  the  court  of  appeals  and  of  the  dls* 
trict  court  wUl  be  affirmed.  All  the  Justices 
coocnrrliifr 


(64  Kan.  383) 

STATE  T.  HEREON, 
(Supreme  Oourt  of  Kansas,  DlTision  No.  1. 
Feb.  8,  1002.) 

UmCBNY— POSSESSION  OF  STOLEN  PROFEIRTr 
—INSTRUCTIONS. 

1.  While  the  personal  and  unexplained  pos- 
BessioD  of  recently  stoleu  property  is  not  to  be 
treated  as  a  conclasive  presumption  of  guilt, 
it  is  prima  facie  evidence  of  the  larceny  of 
the  property,  and  may  be  submitted  to  the  jury 
as  a  question  of  fact  from  which  guilt  may  be 
inferred. 

2.  An  Inatmctiou  herein  ezamioed,  and  it  is 
held  that  the  court  did  not  treat  such  posses- 
sion a^  conclusive  presnmplion  of  guilt,  but 
fairly  left  the  qnestitm  of  goHt  to  be  deter- 
mined by  the  jury  from  sach  poBsession  and 
the  other  facts  in  the'  case. 

3.  The  sale  of  stolen  proper^  by  the  accused 
at  a  firrossly  inadequate  price  Is  a  fact  which 
the  jury  may  consider  Id  determining  his  inno- 
cence or  guilt 

(Syllabus  by  tlie  Court.)  , 

Appeal  from  district  court;  Graham  coon- 
ty;  Chas.  W.  Bmltb,  Judge. 

S.  S.  H«T0D  was  convicted  of  larceny,  and 
appeals.  Affirmed. 

Argued  before  JOHNSTON.  OUNNINO- 
HAM,  GRBBNE,  and  ELLIS,  JJ. 

Geo.  W.  Jones,  for  appellant.  A.  A.  God- 
ard,  Atty.  Gen.,  and  W.  L.  Sayi^rs,  Oo.  Atty. 
(H.  J.  Harwl,  oi  couns^),  for  the  State. 

JOHNSTON,  J.  This  waw  a  prosecution 
for  the  larceny  of  a  team  of  horses,  alleged 
to  have  been  stolen  by  S.  S.  Herron.  The 
accused  had  possession  of  the  horsep,  and 
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traveled  from  town  to  town  through  several 
counties,  making  a  number  of  etforta  to  dis- 
poee  of  tbem  at  an  Inadequate  price,  and  he 
finally  did  sell  them  for  about  one-third  of 
their  actual  value.  That  he  had  possession 
of  them  was  admitted,  but  he  claimed  to 
iiave  gotten  them  from  a  stranger.^ne  of 
tbat  class  who  are  credited  with  selling 
stolen  property,  and  cannot  afterward  be 
easily  designated  or  located.  He  also  claim- 
ed that  he  was  not  at  the  place  from  which 
they  were  taken  at  the  time  they  were 
stolen.  Tliese  defenses  were  imaTalllng, 
nnd,  being  found  guilty,  he  was  sentenced 
to  Imprisonment  at  hard  latwr  for  a  texm  of 
three  years. 

The  eighth  instruction,  to  the  effect  that 
the  personal  and  unexplained  possession  of 
recently  stolen  property  la  a  circumstance 
from  which  the  jury  might  Infer  guilt,  is 
criticised.  The  objections  made  to  it  are 
that  the  court  assumed  the  existmce  of  dis- 
puted facts,  and  made  such  possession  a  con- 
cluslve  presumption  of  guilt.  The  instruc- 
tion, which  is  very  long,  is  nor  open  to  such 
an  interpretation.  The  court  did'  not  treat 
the  presumption  as  a  conclusive  one,  n&r 
intimate  that,  as  a  matter  of  law,  the  pos- 
session of  recently  stolen  property  warrant- 
ed a  conviction.  On  the  other  hand,  it  was 
treated  as  prima  facie  evidence  of  guilt, 
which  the  Jury  might  consider  in  determin- 
ing the  guilt  of  the  defendant  In  the  same 
Instruction  he  also  advised  them  that  In  de- 
termining the  question  of  whether  defend-' 
ant's  possession  was  honest  or  otherwise 
they  ought  to  "take  all  the  facts  and  circum- 
stances proTeu  as  to  his  connection  with  the 
property,  his  handling  of  It,  wliether  open  or 
otherwise,  his  attempts  to  dispose  of  it,  and 
his  disposition  or  attempted  disposition  of 
the  property,  together  with  the  circumstan- 
ces surrounding  its  disposition,  his  going 
about  under  his  own  name  or  an  assumed 
name,  if  you  find  such  to  be  the  fact,  and  all 
other  facts  and  circumstances  whic^  may 
throw  light  upon  the  good  faith  of  such  pos- 
session." Thus  It  will  be  seen  that  no  at- 
tempt was  made  to  limit  the  Jury  to  the 
mere  matter  of  possession,  or  to  exclude 
other  pertinent  facts  and  circumstances 
bearing  upon  the  defendant's  innocence  or 
guilt.  In  this  connection  it  Is  also  claimed 
that  the  court  assumed  that  the  defendant 
bad  given  himself  different  names  while 
he  was  in  possession  of  the  property,  and  It 
Is  said  that  there  is  no  evidence  that  he 
went  under  an  assumed  name.  In  the  first 
place,  the  court  does  not  assume  the  fact 
that  he  passed  under  an  assumed  name,  but 
left  that  question  to  the  Jury,  and  an  ex- 
amination of  the  record  shows  that  there 
Is  sufficient  proof  to  warrant  a  reference  to 
the  matter  and  a  submission  of  the  same 
to  the  Jury.  Several  other  instructions  are 
criticised,  but  we  find  notbing  substantial 
in  the  objections  made  to  them,  nor  Is  there 
any  error  In  the  refusal  to  the  Instructions 


requested.  The  cha^e  of  the  court  fairly 
presented  the  case  to  the  Jury,  and  satisfac- 
torily covered  the  Issues  in  the  case  aa  they 
arose  upon  the  testimony. 

Objection  Is  next  made  to  the  admission  of 
testimony  as  to  the  value  of  the  team.  It 
was  competfflit  proof,  as  the  owner  of  prop- 
erty will  not  <Htliuarliy  sell  It  at  a  i^ce 
much  below  Its  market  value.  The  fact  tbat 
It  was  offered  and  sold  at  4  grossly  inade- 
quate price  is  one  which  the  Jury  had  a  rlgltt 
to  consider. 

The  striking  out  of  the  evidence  of  McSle 
la  also  assigned  Cor  error.  He  gave  con- 
eiderable  testimony  to  the  effect  that  tbe 
defendant  traded  a'  pair  of  ponies  tor  tiw 
stolen  horses,  and  gave  (10  to  boot.  Bat 
upon  cross-examination  it  was  disclosed  that 
he  had  no  personal  knowledge  of  the  trant- 
action,  and  had  only  learned  it  from  the  de- 
fendant This  hearsay  testimony  was  prop- 
erly excluded  from  the  Jury.  So  much  of  the 
testimony  as  to  the  negotiation  or  trade  u 
was  competent  was  allowed  to  stand,  or  wu 
subsequently  admitted. 

lu  our  view,  the  case  was  fairly  tiled, 
and,  while  the  testlmtMiy  is  largely  clrcnm- 
stantial,  the  possession  of  the  property  by 
the  defendant  his  going  about  under  an 
assumed  name,  his  conflicting  statements 
while  in  iKMsession  and  after  his  arrest  his 
attempts  to  sell,  and  final  sale  of  the  prop- 
erty at  a  grossly  Inadequate  price,  and  hii 
Inaccurate  explanations  of  bis  possessl<»  aft- 
er the  arrest  and  oth^r  criminating  drcom- 
stances,  furnish  sufficient  foundation  for  tbe 
verdict  which  was  rendered. 

The  Judgment  of  the  district  court  will  be 
affirmed.  All  the  Justices  concurring. 


(«  KUL  4N) 

BO.UtD  OF  EDUCATION  OP  CETT  OP 

PARSONS  r.  CLARE  et  tl. 
(Supreme  Court  of  Kansas,  Dlvislou  No.  2. 
Feb.  8.  1902.) 

APPRIAL-THBORT  OF  ACTION— INCONSISnNT 
POSITIONS. 
A  party  litlgaot  must  not  assume  loewi* 
sistent  po8itI<ma  in  the  litigatioo.  Hence, 
when  the  owner  of  property,  by  his  pleadinfS 
in  the  trial  court,  affirms  the  existence  of  cer- 
tain mechHnica'  liens  thereon,  and  allefres  th« 
existence  of  such  liens  aa  a  breach  of  the  obU- 
tration  of  a  contractor's  bond,  conditioned  to 
couatmct  and  turn  over  to  the  owner  a  boild- 
iug  on  such  property  free  from  lienB,  and  de- 
mands judgment  for  damages  for  sncfa  breach 
against  the  contractor  and  his  bondamen  on 
the  bond,  and  when  the  contractor,  by  liis  an- 
swer to  such  pleading,  specifically  and  positive- 
ly challenges  the  validity  of  snch  liens,  and 
the  owner  by  reply  takes  issue  thereon,  and 
after  judgment  is  mtered  upholding  such  Ucu 
the  property  owner  altme  prosecutes  error  to 
this  court,  he  will  not  be  heard  to  dispute  with 
tbe  lienors  -the  validity  of  such  liens.  His  poei- 
tioD  assumed  in  this  court  is  entirely  iacoiisist- 
ent  with  that  taken  iu  the  trial  court 
(Syllabus  by  the  Court) 

Error  from  district  court  Labette  covntr; 
A.  H.  Skldmore,  Judge. 
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Actkm  by  Edward  W.  Clark  against  tiie 
board  of  educatioD  of  the  city  of  Parsons 
and  others.  From  the  Jndgment  the  board 
of  education  brings  error.  Affirmed. 

Argued  before  DOSTBB.  C.  J.,  and  SMITH 
and  POLLOCK,  JJ. 

Webb  &  Iden,  for  jklalntUf  in  error.  Kim- 
ball &  Osgood  and  C.  L.  McOulre,  for  de- 
fendant In  error. 

POLLOCK,  J.  The  board  of  education 
of  the  city  of  Parsons  contracted  with  W. 
Fleming  to  erect  a  school  bolldlng  accord- 
ing to  plans  and  specifications  thereto  at- 
tached, and  took  from  Fleming  a  bond  con- 
ditioned, among  other  things,  to  constract 
said  building,  and  by  a  day  certain  therehi 
specified  to  turn  orer  the  building  to  the 
board  flree  and  clear  of  all  Hens  and  Incum- 
brances of  every  kind  and  nature.  Under 
this  contract  the  building  was  constructed. 
Many  eubcontractors,  furnishers  of  lumber 
and  other  materials  used  In  the  constraction 
of  the  building,  and  day  laborers,  artisans, 
and  others  performing  work  and  labor  npMi 
the  hnllding,  for  the  purpose  of  securing  the 
amounts  due  them  from  the  contractor,  filed 
mechflulcs'  Hens  against  the  building.  This 
action  was  brought  by  a  firm  of  subcontract- 
ors against  the  contractor,  the  board  of  edu- 
cation, and  all  others  claiming  an  Interest  In 
or  liens  upon  the  building,  to  obtain  a  decree 
of  foreclosure  of  the  lien  filed.  All  defend- 
ant subcontractors  filed  cross  petitions-  to 
obtain  foreclosure  of  their  liens.  The  board 
of  education  filed  a  pleading  styled  an  "an- 
swer  and  cross  petition,"  contatolng  a  gen- 
eral denial  by  way  of  answer  to  the  petition, 
and  a  general  denial  by  way  of  rei>ly  to  the 
cross  petitions  of  codefendant  lienors,  and  a 
cross  petition  against  Contractor  Fleming, 
alleging  a  breach  of  the  conditions  of  the 
contractor's  bond,  demanding  an  award  of 
damages  for  such  breach,  an  accounting 
with  the  contract,  the  bringing  into  the  ac- 
tion the  bondsmen  of  the  contractor,  and 
Judgment  against  tiie  contractor  and  his 
bondsmen  for  any  sum  awarded,  after  de- 
ducting the  amount  of  the  contract  price 
remaining  In  Its  bands  unpaid  from  the 
amount  of  Hens  established  against  the 
building,  and  the  damages  received  by  It  by 
reason  of  the  breach  of  the  bond.  This 
pleading  specifically  alleges  as  ground  of 
affirmative  relief,  and  as  a  breach  of  the 
obligation  of  the  contractor's  bond  against 
the  contractor  and  his  bondsmen,  as  fol- 
io^: **Tbls  defendant  further  avers  that 
said  Fleming  did  not,  as  by  bis  contract  he 
was  required,  turn  over  said  building  at  any 
time  free  and  discharged  of  Hens  for  mate- 
rial and  labor  furnished,  used,  and  perform- 
ed In  and  about  the  constraction  thereof,  but, 
on  the  contrary,  said  building,  when  the 
same  was  delivered  to  said  board,  was  In- 
cumbered by  Hens  and  statements  thereof 
which  were  filed  in  the  office  of  the  clerk 
of  the  district  court  for  Labette  county. 


Kansas,  as  follows."  There  follows  this  al- 
legation specific  mention  of  all  lien  claim- 
ants, and  amount  of  lien  claimed  by  the 
several  parties  claimant  In  the  action. .  To 
this  cross  petition,  Fleming,  the  contractor, 
answered  as  follows:  "And  this  defendant 
says  that  whea  be  did  turn  over  the  said 
building  there  were  no  liens  of  any  kind  or 
character  upon  said  building  for  material 
and  labor  furnished  and  used  and  performed 
In  and  about  the  construction  thereof;  that 
there  are  not  now,  neither  have  there  been 
at  any  time,  any  valid  and  lawful  subsisting 
liens  against  the  said  building;  and  that  the 
purported  liens  which  are  claimed  by  his  co- 
defendants  as  valid  and  subsisting  liens  up- 
on the  real  estate  described  In  the  contract, 
and  the  purported  Hens  claimed  the  plain- 
tiffs in  this  action,  are  not  legal  and  sub- 
sisting liens  against  the  said  premises,  but 
that  such  purported  Hens  are  whoUy  Insuffi- 
cient In  form  and  matter  to  constitute  and 
create  any  kind  of  a  lien  or  Incumbrance 
upon  the  said  premises,  and  constitute  no 
defense  to  this  action  for  the  said  defendant 
the  board  of  education  herein."  To  this  an- 
swer the  board  of  education  replied  as  folr 
lows:  "Now  comes  the  defendant  the  board 
of  educatltm,  and  for  answer  and  reply  to 
the  answer  and  cross  petition  of  said  de- 
fendant Fleming,  filed  In  said  action,  denies 
each  and  every  allegation,  matter,  and  thing 
In  said  answer  and  cross  petition  contained, 
stating  or  tending  to  state  any  cause  of  ac- 
tion or  defense  os  against  said  defendant 
tbe  board  of  education  of  the  cl^  of  Par- 
sons." The  case  being  called  for  trial,  the 
following  application  and  order  thereon  was 
made:  "Counsel  for  board  of  education  tnen 
made  application  to  the  court  for  continu- 
ance of  this  case  as  between  Fleming  and 
the  bondsmen,  In  order  to  make  tbe  bonds- 
men of  Fleming  parties  to  this  suit.  Mo- 
tion was  by  the  court  denied,  'and  case  pro- 
ceeds to  trial  upon  tbe  Issues  as  now  form- 
ed, and  then  any  litigation  desired  hereafter 
between  Fleming  and  bondsmen  can  be  ad- 
judicated and  adjusted  when  reached.' " 
The  trial  resulted  In  personal  judgment 
against  the  contractMr  for  tbe  amount  of  all 
unpaid  claims,  and  a  decree  of  foreclosure 
of  the  Hens  against  the  board  of  education. 
The  board  alone  brings  error. 

Tbe  single  contention  of  counsel  for  plaln- 
ttflC  In  error  relied  upon  to  work  a  reversal 
of  tbe  Judgment  is  that  as  to  certain  of  the 
Hens  filed,  no  notice  of  the  filing  of  such 
Hens  was  given  to  the  board  as  prescribed 
by  statute;  the  more  exact  contention  being 
that  as  to  certain  of  the  Hen  claimants  the 
only  notice  given  of  the  filing  of  tbe  lien  was 
the  service  upon  the  board  of  a  copy  of  the 
statement  of  the  Hen  filed  on  the  day  prior 
to  the  filing  of  the  original  statement  of 
Hen  in  the  oflflce  of  the  clerk  of  the  district 
court,  and  that  the  copy  of  the  statement  of 
Hen  so  served  upon  the  board  as  notice  of 
the  filing  of  the  lien  under  the  statute  no- 
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where  contains  the  recital  that  a  Hen  h&a 
been  filed  as  prescribed  by  statute,  and  In 
consequence  thereof,  the  statute  not  having 
been  compiled  with  in  the  giving  of  notice 
of  Hen,  the  pretended  lien  is  void.  Before 
entering  upon  a  consideration  of  this  ques- 
tion, It  Is  well  to  luQulre  whether  plaintiff  In 
error  is  in  a  position  to  question  the  valid- 
ity of  such  Hens,  or  the  Judgment  rendered 
thereon.  Is  the  position  assumed  by  plain- 
tiff In  error  consistent  with  that  taken  by  It 
in  the  trial  court?  The  lengthy  qnotations 
made  from  the  pleadings  and  proceedings 
In  the  trial  court  show  not  only  that  the 
board.  In  the  court  below,  at  least  Impliedly 
In  Its  cross  petition  against  the  contractor, 
affirmed  the  validity  of  said  Hens  now  as- 
sailed on  account  of  want  of  notice,  and 
asked  affirmative  reUef  against  the  contract- 
or, based  on  the  theory  of  the  validity  of 
soch  Hens;  but  when  the  Invalidity  of  these 
Hens  was  directly  and  positively  challenged 
by  the  answer  and  cross  petition  of  the  con- 
tractor, the  board,  -In  reply  thereto,  took 
Issue  with  the  attack  so  made  upon  the  va- 
lidity of  the  liens  by  the  CMitractor.  That 
such  an  assumption  of  inconsistent  posi- 
tions in  the  same  Utlgatlon  is  not  permissi- 
ble and  will  not  be  allowed  is  well  settled, 
both  on  principle  and  by  the  authorities. 
In  the  case  of  Watkins  v.  Bank,  51  Kan. 
254,  32  Pac.  914,  this  court  held:  "Facts 
conceded  by  the  pleadings  and  accepted  as 
true  In  the  district  court  cannot  be  made 
subjects  of  controversy  In  the  supreme 
court."  Mr.  ElUott  In  his  work  on  Appel- 
late Procedure  (section  400),  says:  "The 
strong  current  of  authority  carries  the  gen- 
eral principle  stated  to  Its  logical  conclusion, 
for  the  courts  are  well  agreed  upon  the 
doctrine  that  the  theory  acted  upon  In  the 
lower  court  must  be  adhered  to  In  the  high- 
er. The  rule  that  the  theory  acted  upon  in 
the  trial  coort  must  be  adhered  to  upon  ap- 
peal finds  expression  In  various  forms,  bnt 
the  meaning  conveyed,  whatever  the  form 
of  words  employed  may  be.  Is  essentlaUy 
the  same.  Some  of  the  courts  express  the 
rule  by  saying  that  new  issues  cannot  be 
made  on  appeal,  others  give  It  expression 
by  saying  that  there  can  be  no  change  of 
base  on  appeal,  and  others  by  some  such  ex- 
pression as  that  the  matter  was  not  con- 
tested below,  and  It  cannot  be  contested 
above."  The  same  author,  at  section  496, 
says:  "The  rule  imder  discusslcm  Is  no  more 
than  an  application  of  the  famlHar  doctrine 
of  election,  which  has  Its  foundation  In  the 
old  adage  that  'a  man  cannot  blow  both  hot 
and  cold,'  and  hence  there  Is  nothing  novel 
In  It  The  rule  Is  one  required  by  logic 
and  by  practical  considerations,  since,  with- 
out It,  inconsistent  positions  might  be  as- 
sumed without  any  other  restriction  than 
that  of  the  party's  pleasure.  But  .It  Is  some- 
thing more  than  a  mere  logical  rule  for  se- 
curing consistency,  Inasmuch  as  its  principal 
purpose  Is  to  prevent  dec^tton,  since,  with- 


out it  parties  might  mislead  their  advena- 
rles  by  assuming  one  position  in  the  trial 
court  and  another  on  appeal.  Nor  conld 
there  be  an  orderly  administration  of  Jt»-  . 
tlce  without  such  a  rule.  It  does  not,  there- 
fore, rest  solely  upon  the  principle  that  onlj 
questions  once  decided  can  be  reviewed  on 
appeal,  although  that  principle  gives  It  strong 
support"  It  would  be  most  Inequitable  and 
unjust  to  permit  plaintiff  In  error  In  the 
trial  court  to  aflirm  the  validity  of  these 
Hens  for  the  purpose  of  enlarging  its  recov- 
ery against  the  contractor  and  his  bondsmen,  . 
and  in  the  same  litigation  to  seek  in  tbli 
conrt  to  relieve  Its  property  from  liability 
and  defeat  the  Hen  claimants  by  denying 
the  validity  of  such  liens  on  account  of  want 
of  notice  of  their  filing.  This  may  not  be 
done  in  this  case.  The  contractor,  while 
made  a  party  to  this  proceeding  In  error, 
does  not  complain  of  the  judgment  rendw* 
ed  against  him;  and,  Indeed,  It  may  b« 
doubted  whether  be  would  be  In  position  to 
contest  the  validity  of  the  personal  Judg- 
ment rendered  against  him,  or  the  validity 
of  the  liens  filed,  as  the  only  purpose  f<^ 
which  he  attempted  to  contest  the  validity 
of  such  Hens  was  to  defeat  the  claim  nude 
In  the  cross  petition  of  plaintiff  In  error  la 
tbe  trial  court. 

A  preliminary  motion  to  dismiss,  challen- 
ging the  Jurisdiction  of  this  court  to  review 
the  judgment  rendered,  has  been  presented. 
Tbe  question  of  the  Insufficiency  of  the  rec* 
ord  to  review  the  judgment  rendered,  fn  tbe 
view  we  have  taken  of  the  case,  has  become 
unimportant,  and  is  therefore  not  decided. 

Decree  entered  is  affirmed.  All  the  Jus- 
tices concnrrlng. 


CH  Kaa.  W) 
GTLMOBE  V.  ASBCRY. 

(Supreme  Court  of  Kansas,  Dlvidon  No.  2. 
Feb.  8,  1902.) 

PAROL  CONTRACT  TO  CONVEY  LAND-STAT- 
UTE OP  FRAUDS— PERFORM ANCB- 
FORCIBLE  DETAINER. 

a.,  the  owner  of  a  tract  of  unimproved 
real  estute,  made  a  proposition  to  A.,  liis  son- 
in-law.  to  reniuve  bis  family  a  great  distance 
and  nialte  his  home  apou  the  land,  to  enperin- 
teiid  the  erection  of  a  house  thereon,  make  im- 
prorements,  and  pay  taxes  on  the  Isud  Qoiil 
tbe  mluor  dob  of  A.,  tbe  grandson  of  G-  then 
about  3  years  of  age,  should  arrive  at  bis  ma- 
jority, when  Q.  would  convey  the  land  to  his 
grandson.  A.  accepted  the  proposition,  remoT- 
ed  his  family  ,to  the  land,  made  valoable  aud 
lasting  impirovementfl  thereon,  and  paid  taxes  on 
the  land  for  a  period  of  about  14  years,  with 
the  full  knowledge,  consent,  and  approral  of 
G.,  when  G.  conveyed  the  land  to  his  son,  who 
commenced  an  action  of  forcible  detainer  to 
recover  the  possession  from  A.  Held:  (1)  By 
performance  such  parol  agreement  is  remored 
from  the  operation  of  the  statute  of  frands;  I'Jt 
that  the  summary  action  of  forcible  detainer 
by  G.'a  grantee  atrainat  A.  will  not  lie;  (3> 
that  A.  acquired  such  equitable  rigbts  in  the 
Ittud  and  to  possession  as  may  not  be  deter- 
mined ond  cut  off,  e.xcept  In  some  mo-e  appro- 
priate form  of  action,  where  the  rigbu  ot  all 
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parties  may  be  fnlly  Inrestigated  and  det^ 
mined. 
{:5yllabu8  hs  tfae  Coort.) 

Error  from  district  court,  Reno  county; 
M.  P.  Simpson,  Judge. 

Action  by  Richard  F.  Gilmore  against  John 
Asbury.  Judgment  for  defendanti  and  plain- 
tiff brings  error.  Affirmed. 

In  the  year  1884  Dr.  John  Gilmore,  a 
wealthy  widower,  father  of  plaintiff  In  error, 
fatber-ln-iaw  of  defendant  in  error,  and 
grandfather  of  George  Asbnry,  his  son,  a 
resident  of  Indlajia,  owned  a  section  of  raw 
prairie  land  la  Reno  county,  unimproved,  ex- 
cept some  fencing  tb«reon.  At  this  time  the 
first  wife  of  defendant  In  error  was  deceas- 
ed. He  had  remarried,  and  with  his  second 
wife  and  child,  George  AsbiuT,  then  about 
three  years  of  age,  resided  in  Brown  county, 
this  state.  The  relations  between  Dr.  Gil- 
more and  the  family  of  bis  son-in-law  were 
of  a  very  cordial  and  intimate  nature.  Dur- 
ing the  course  of  a  visit  made  by  Dr.  Gilmore 
to  the  family  of  John  Asbury,  he  Imparted 
the  information  that  the  purchase  of  this  sec- 
tl<Hi  of  land  In  Reno  county  was  for  the  ben- 
efit of  bis  grandson,  Geoi^e  Asbury;  that  he 
Intended  to  bold  the  legal  title  to  the  prop- 
erty In  himself  until  bis  grandson,  George 
Asbury,  arrived  at  his  majority,  and  then  to 
convey  the  same  to  him;  also  that  it  was 
his  purpose  to  build  a  house  on  the  land,— 
and  made  the  proposition  to  John  Asbury 
that  be,  with  his  family,  should  more  upon 
this  land,  snpwlntend  the  erection  of  the 
house  thereon,  pay  the  taxes  upon  this  land. 
Improve  It  according  to  bis  means,  making 
It  his  home  until  the  son  should  arrive  at 
majority,  without  charge,  and  at  such  time 
be  would  convey  the  property  to  George  As- 
bury. The  proposition  was  accepted,  and  In 
compliance  therewith  John  Asbury,  his  wife 
and  minor  child.  In  tbe  year  1885,  moved  up- 
on the  premises,  broke  out  and  put  In  cultl- 
Tttlon  about  200  acres,  built  fences,  planted 
and  grew  an  orchard,  paid  taxes,  drilled  a 
well,  built  comctibs,  made  other  improve- 
ments thereon,  and  continuously  made  the 
same  their  home  until  the  year  1888.  Dur- 
ing all  this  time  the  relations  between  Dr. 
Gilmore  and  the  family  of  Asbury  continued 
iotlmate.  Frequent  and  lengthy  visits  were 
made  by  tbe  doctor  to  the  home  of  Asbury, 
and  he  many  times  stated  bis  purpose  with 
reference  to  the  land  in  controversy.  How- 
ever. In  June,  IfsoS,  after  returning  to  hds 
liome  from  a  visit  of  about  a  year's  duration 
with  the  family  of  John  Asbury,  he  convey- 
ed the  proi>erty  to  bis  son,  Richard  F.  GU- 
more,  who  at  once  served  upon  Asbury  no- 
tice to  vacate,  and  that  suit  would  be  broui^t 
for  posseesioQ  unless  such  notice  was  corn- 
Idled  with.  Possession  not  being  given,  this 
action  was  brought.  The  facts,  substantial- 
ly as  above  stated,  were  set  forth  in  the  aq,- 
iwer,  duly  verified,  to  the  complaint  filed  be- 
fore the  Justice.  Tbe  trial  in  Justice  court 
and  on  appeal  to  tbe  district  court,  resulted 
67P.-05 


In  a  verdict  of  not  gidlty.  Plaintiff  brings 

error. 

Argued  before  DOSTER,  a  J.,  and  SMITH 
and  POLLOCK,  JJ. 

Prlgg  &  Willlama.  for  plaintiff  in  error. 
H.  Whltralde,  for  defendant  In  error. 

POLLOCIv,  J.  (after  sUtlng  the  facts). 
The  question  presented  for  our  determina- 
tion la  the  legal  effect  of  the  verbal  agree- 
ment between  the  parties,  under  which  pos- 
session was  taken,  improvements  made,  and 
taxes  paid  by  John  Asbury  for  a  period  of 
about  fourteen  years.  On  the  one  hand  It  la 
contended  this  agreement  contravenes  tbe 
provisions  of  the  statute  of  frauds  and  per- 
juries, and,  as  a  consequence,  la  void;  that 
defendants  are  therefore  merely  tenants  at 
will,  and  subject  to  eviction  by  tbe  grantee 
of  Dr.  Gllm<H«,  plaintiff  In  this  action.  On 
tbe  other  hand,  It  Is  contended  that  the  ac- 
ceptance of  the  proposition  made  by  Dr.  Gil- 
more, the  taking  possession  of  tbe  premises, 
the  making  of  valuable  and  lasting  Improve- 
ments upon  the  property,  tbe  payment  of 
taxes  thereon,  ete.,  for  the  period  of  about 
14  years,  with  the  full  knowledge,  consent, 
and  approval  of  Dr.  GUmore,  vest  In  defend- 
ants the  right  of  possession  until  the  minor 
son  arrived  at  his  majority,  as  provided  by 
tbe  terms  of  the  oral  contract,  and  created 
In  defendants  such  an  equitable  Interest  In 
the  property,  and  right  of  possession  for  tbe 
benefit  of  the  son,  as  to  take  tbe  oral  prom- 
ise by  performance  from  out  the  statute  of 
frauds,  and  that  this  equtta;ble  interest  in 
the  land  cannot  Ise  determined  or  defeated  In 
this  action  of  forcible  detainer.  We  are  In- 
clined to  agree  with  the  latter  contention, 
and  for  two  reasras: 

First  while  It  Is  not  urged  upon  us  by  coun- 
sel, yet  we  are  at  a  iwn  to  understand  bow 
this  action  can  be  maintabied.  In  any  event, 
in  the  face  of  tbe  undisputed  facts  found  In 
tbe  record.  Tbe  stetute  of  llmltatl<(ma  per- 
taining to  acticHis  of  forcible  entry  and  de- 
tainer is  2  years.  In  the  case  at  bar  the 
possession  of  defendants  was  continuous  for 
a  period  <tf  almost  14  years.  This  court,  in  . 
Alderman  v.  Bo^en,  25  Kan.  6S8,  held: 
"Where  a  person  baa  been  In  tbe  actual  and 
visible  possession  of  real  estate  for  over  two 
years  under  equItaUe  color  of  title,  no  ac- 
tion of  forcible  detainer  can  be  maintained 
against  him:  First  because  of  sucb  posses- 
sion for  over  two  years;  and,  second,  be- 
cause he  holds  tbe  possession  with  color  of 
tide." 

Again,  we  are  of  the  opliiion,  even  should 
It  be  bdd  the  statute  of  limitations  Is  not 
pleaded,  but  waived,  tbe  equities  arising  out 
of  the  entire  transaction,  as  gathered  from 
the  terms  of  Uie  oral  agreement  lia  accept- 
ance, tbe  possession  taken  under  such  agree- 
ment the  character  and  extent  of  the  Im- 
provemoits  made,  the  long  duration  of  pos- 
session so  taken,  the  payment  of  taxes  on 
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tbJ  property,  all  with  the  consent,  approval, 
and  acquieecence  of  the  holder  of  the  legal 
title,  and  the  declarations  of  the  holder  of  the 
tltie  as  to  his  purpose  with  regard  to  the 
property,  created  ■  in  the  defendant  sach  an 
Interest  In  the  property  Itself,  and  right  of 
possession,  that  the  ultimate  rights  of  the 
parties  must  be  determined  in  some  more 
appropriate  form  of  action,  in  which  the 
Judgment  or  decree  entered  will  be  final  and 
conclusive  upon  the  rights  of  all  parties  In 
interest,  and  in  which  action  the  rights  of 
all  parties  in  interest  may  be  fully  Investi- 
gated and  determined.  In  the  case  of 
Schwlndt  V.  Schwindt,  61  Kan.  377,  59  Pac. 
647,  this  court  held:  "Satisfactory  proof 
that  a  father  donated,  in  parol,  a  tract  of 
land  to  his  "Son  when  he  became  of  age,  as 
he  had  done  with  the  other  children;  that 
the  son  accepted  the  gift,  and  took  and  held 
possession  of  the  land  for  years;  that  he  had 
made  lasting  and  expensive  improvements 
thereon,  and  otherwise  changed  his  condi- 
tion on  the  faith  of  the  gift,— Is  sufficient  to 
take  Uie  case  out  of  the  operation  of  the 
statute  of  frauds,  and  to  warrant  a  Judg- 
ment giving  to  the  son  complete  title  to  the 
land."  In  the  case  of  Alderman  v.  Bo^en, 
26  Kan.  661,  it  Is  said:  "Actions  of  forcible 
entry  and  detainer,  or  forcible  detaiua-,  are 
not  to  be  encouraged,  against  persons  who 
have  long  been  In  possession  of  real  estate, 
supposing  that  they  bad  some  kind  of  Inter- 
est therein,  and  who  have  made  Improve- 
ments thereon,  whatever  the  rights  or  Inter- 
est of  such  persons  may  be."  Considering 
the  close  relationship  and  friendly  relations 
existing  between  Dr.  Gilmore  and  the  family 
of  Asbury  for  many  years,  the  acts  and 
conduct  of  all  parties,  the  declarations  made  ' 
by  Dr.  Gilmore,  the  owner  of  the  legal  title, 
as  to  his  Intentions  In  regard  to  the  land, 
the  extent  and  lasting  character  of  the  Im- 
provements made  on  the  property  by  the  As- 
bury family  with  the  consent  and  approval 
of  Dr.  Gilmore,  and  all  the  other  facts  and 
circumstances  shown  In  the  record  bearing 
upon  the  transaction  which  go  to  make  up 
the  equities  of  the  case,  we  are  convinced 
the  defendant  has  an  equitable  interest  and 
right  of  possession  in  the  premises,  and  that 
the  extent  of  this  equitable  Interest  can- 
not be  determined  or  cut  off  in  this  sum- 
mary proceeding;  that  the  parol  contract 
made,  followed  by  possession  and  lasting  im- 
provements, as  shown  In  '  this  case,  Is  not 
within  the  operation  of  the  statute  of  frauds; 
that  the  relation  of  landlord  and  tenant  does 
not  exist  between  the  parties  to  this  action. 
The  extent  of  this  equitable  interest  is  not 
before  us,  and  Is  not  proper  subject-matter 
for  our  determination  in  this  action,  or  in 
the  absence  of  the  parties  claiming  thereby. 
In  this  view  of  the  case,  it  becomes  unneces- 
sary to  notice  separately  the  assignments  of 
error,  as  all  relate  to  the  ultimate  conten- 
tion here  detennlaed  adversely  to  plaintiff  In 
error. 


RBPORTHB.  (Kan. 

Perceiving  no  error  In  the  record,  the  Jnds- 
ment  is  affirmed.  All  the  Justices  concur- 
ring. 


(«4  Ku.l)l) 

CAMPBBIX  et  al.  v.  BOARD  OF  COWBS 

OF  SUMNER  COUNTY. 
(Supreme  Court  of  Kansas,  DivialoQ  No,  2. 
Feb.  8,  1902.) 
CONTRACT  WITH  COUNTY— AS SIQ Nil ENT. 
A  contract  to  do  the  printiug  for  a  count; 
Is  not  assignnblo  without  the  assent  of  Um 
board  of  county  comraissionera, 
(Syliabtis  by  the  Court.) 

Error  from  district  court.  Sumner  county; 
W.  T.  McBrlde,  Judge. 

Action  by  John  O.  Campbell  and  Ghariei 
Hood  against  the  board  of  commlssioncn 
of  Sumner  county.  Judgment  for  defend- 
ant, and  plalntiflfs  bring  error.  Affirmed. 

Argued  before  DOSTER,  C.  J.,  and  SMITH 
and  POLLOCK,  JJ. 

J.  S.  Dey  and  C.  E.  EUiott,  for  plaintiffi 
in  error.  J.  M.  Ready,  Co.  Atty.  (W.  M. 
Ready  and  Jas.  Lawrmee.  of  counsel),  for 
defaidant  in  error. 

DOSTFJt,  C.  J.  This  case  relates  to  the 
assignability  of  a  contract  to  do  conntr 
printing.  The  board  <tf  county  commlssloD- 
ers  of  Sumner  county  made  a  contract  with 
Mrs. -Carrie  Herring  to  do  the  printing  for 
that  county  for  one  year.  She  performed  the 
work  for  a  portion  of  the  time,  but  finally 
assigned  the  contract  to  one  Thomas  Georfe, 
who  in  turn  assigned  It  to  John  G.  Camp- 
bell and  Charles  Hood,  as  partners.  The 
board  of  commissioners  refused  to  recognlxe 
the  assignment,  and  refused  to  furnish  aay 
printing  work  to  the  assignees,  but  Instead 
made  a  new  contract  with  anoth»  peiwKi. 
and  thereafter  furnished  the  work  to  hhn. 
Campbell  and  Hood  sued,  principally  toi 
damages  for  violation  of  the  assigned  con- 
tract The  relief  in  damages  was  denied, 
but  a  Judgment  in  debt  for  an  amount  earn- 
ed on  the  contract  bef<H'e  its  assignment  and 
remaining  unpaid  was  awarded.  The  pl&iD- 
tlffs  have  prosecuted  error. 

The  dalm  of  error  Is  not  well  takm.  Ttie 
law  Is  that  executory  contracts,  the  making 
of  which  have  been  Influenced  by  considera- 
tions of  special  trust  and  confidence  reposed 
oc  skill  and  ability  possessed,  are  not  as- 
signable. This  for  the  obvious  reason  that 
it  is  the  personal  characteristics  of  talmt, 
capacity,  fidelity,  etc.,  that  have  been  con- 
tracted for,  and  not  alone  the  ordhiary,  for- 
mal, mechanical  execution  of  the  wort.  The 
rule  of  nonassignability  of  such  contracts  is 
well  established,  and  has  been  well  stated 
by  the  supreme  court  of  the  United  States 
Id  Arkansas  Val.  Smelting  Go.  v.  Beldea 
Mln.  Co.,  127  U.  S.  879,  8  Sup.  Ot  130a  32 
L.  Ed.  246.  That  was  a  case  in  wfalcb  it 
appeared  that  a  mining  company  had  coa- 
tracted  to  sell  and  dellv«  lead  ore  from 
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time  to  time  to  a  smelting  company,  the 
property  in  the  ore  to  pass  to  the  purchasers 
on  delivery,  and  to  be  paid  for  at  prices 
determinable  by  subsequent  assays  discov- 
ering its  constituents  and  qualities.  It  was 
held  that  the  contract  could  not  be  assigned 
by  the  smelting  company  to  a  stranger  with- 
out the  assent  of  the  mining  company.  The 
principal  reason  for  this  holding  was  the 
credit  extended  under  the  contract  by  the 
mining  company  to  the  smelting  company 
Intermediate  the  delivery  of  the  ore  to  the 
latter  and  the  future  ascertainment  and  pay- 
meqt  of  the  price.  Among  other  things,  the 
court  said:  "At  the  present  day,  no  doubt, 
an  agreement  to  pay  money  or  to  deliver 
goods  may  be  assigned  the  person  to 
whom  the  'money  is  to  be  paid  or  the  goods 
are  to  be  delivered.  If  there  Is  nothing  in 
the  terms  of  the  contract,  whether  by  re- 
quiring something  to  be  afterwards  done  by 
him  or  by  some  other  stipulation,  which 
manifests  the  Intention  of  the  parties  that  it 
8hall  not  be  assignable.  But  every  me  has 
the  right  to  select  and  determine  with  whom 
he  will  contract,  and  cannot  have  another 
p«wn  thrust  upon  him  without  his  consent 
In  the  familiar  phrase  of  Lord  Denman: 
*Yon  have  a  right  to  the  benefit  you  antic- 
ipate from  the  character,  credit,  and  sub> 
stance  of  the  party  with  whom  you  con- 
tract.' Humble  y.  Hunter,  12  Q.  B.  310,  317; 
Winchester  v.  Howard,  97  Mass.  303.  305.  98 
Am.  Dec.  93;  Ice  Co.  v.  Potter,  123  Mass. 
28,  25  Am.  Rep.  9;  King  v.  Batterson,  13  R. 
I.  117,  120,  43  Am.  Rep.  13;  Lansden  v.  Mc- 
Carthy, 45  Mo.  106.  The  rule  upon  the  sub- 
ject, as  applicable  to  the  case  at  twr,  is  well 
■  expressed  in  a  recent  BngUsh  treatise: 
'Bights  arising  out  of  contracts  cannot  l>e 
transferred  If  they  are  coupled  with  liabili- 
ties, or  If  they  involve  a  relation  of  personal 
confldeDce  such  that  the  party  whose  agree- 
ment  conferred  those  rights  must  have  in- 
tended them  to  be  exercised  only  by  him  In 
whom  he  actually  confided.*  Pol.  Oont  (4th 
Ed.)  425."  The  rule  has  been  Illustrated 
and  applied  In  many  cases  besides  those  cit- 
ed In  the  qnotatlon  made.  Now,  the  case 
in  hand  is  not  of  the  particular  class  of  the 
one  above  noted,  where  commercial  credit 
was  extended,  and  a  special  confidence  in 
honesty  &nd  fair  dealing  was  reposed,  but 
it  rather  b^ongs  to  another  class,  in  which 
the  determining  consideration  in  the  mind 
of  one  party  is  a  belief  in  the  capabilities 
and  artistic  skill  of  the  oth«:.— that  in  part 
at  least.  However,  the  rule  is  the  same  in 
both  classes  of  cases.  Printing  Is  an  art;  it 
la  more  than  a  mere  mechanical  pursuit 
GiTen  the  requisite  type  and  other  iq>pllan- 
ces,  some  who  practice  It  can  make  a  printed 
page  as  pleasing  to  the  artistic  sense  as  a 
iHcture;  while  others,  with  the  same  advan- 
tages, can  produce  nothing  tlutt  Is  not  griev- 
ous to  the  Judgment,  eye,  and  taste.  We 
must  presume  that  when  the  board  of  com- 
mlssionMS  contracted  with  Mrs.  Herring  to 


do  the  county  printing  they  ^d  It  >vlth  a 
Tiew  to  her  auperlor  qualifications  as  a  print- 
er, and  the  superior  advantages  for  the  neat, 
accurate,  and  prompt  execution  of  printing 
work  which  her  office  possessed,  or  she  was 
able  to  command.  In  such  respect,  then,  the 
case  may  be  liltened  to  those  lUustratlom 
used  in  ttie  books,  of  a  coach  maker  engaged 
In  mailing  a  carriage,  an  artist  to  paint  a 
portrait  or  an  author  to  write  a  book.  In 
all  such  cases  it  was  the  personal  skill,  ca- 
pacity, fidelity,  or  l^rnlng  of  the  one  party 
for  which  the  other  contracted,  and  hence 
the  contract  could  not  be  assigned  by  the 
former  without  the  assent  of  the  latter. 
There  Is  a  decision  appfireptly  opposed  to 
the  application  of  the  rule  In  question  to  a 
public  printing  contract  It  Is  Carter  v. 
Stote,  8  S.  D.  153.  65  X.  W.  422.  In  that 
case  it  was  held  that  a  contract  with  the 
state  to  do  certain  kinds  of  printing,  which 
did  not  contain  a  contrary  stipulation,  might 
be  assigned.  The  principal  ground  of  the 
holdhig  seems  to  have  been  that  the  state 
retained  the  obligation  of  the  original  con- 
tractor, secured  by  bond  with  sureties,  for 
thedueperformanceoftbework.  Suchreason- 
Ing  overlooks  the  fact  that  a  suit  on  the 
contractor's  bond  after  the  mischief  had  oc- 
curred Is  no  fair  substitute  for  the  nonoc- 
currence of  the  mischief.  The  decision  does 
not  commend  Itself  to  us. 
.  The  Judgment  of  the  court  below  Is  af- 
firmed. All  the  Justices  concurring. 


(M  Kbd.  ««) 

BHRSAM  et  aL  v.  BROWN. 
(Supreme  Court  of  Kausas.  Feb.  8,  1902.) 

GO!n)ITI(WAL  SAIjBV-PAROL  BVIDBNCB— CON- 
STRUCTION OF  CONTRACT. 

1.  When  a  maunfactured  article  of  trade  is 
pui-ctiilsed  on  a  written  order,  the  tei-ms  of 
whioh  order  describe  the  article  purchased, 
speciQr  ^e  price  to  be  paid  and  time  of  pay- 
ment, and  mdude  a  condition  that  the  title 
shall  remain  in  the  vendor  until  payment  is 
made  and  other  provisions  of  the  purdiase,  but 
contain  no  words  of  express  warranty  eiUier  of 
the  quality  of  the  article  sold  or  its  fitness  for 
a  particular  use,  and  such  order  is  accepted  by 
letter  containing:  no  words  of  warranty,  parol 
evidence  is  ioudnussible  to  show  the  existence 
and  terms  of-  a  contemporaneous  verbal  war- 
ranty oC  quality  of  the  article  sold. 

2.  Whether  parties  have  committed  their  en- 
tire contract  to  writing  is  a  question  for  the 
determiuation  of  the  conrt.  In  this  determina- 
tion the  writing  itself  is  the  guide.  If,  od  its 
face,  it  imports  to  be  complete  (that  is,  if  it 
contains  such  laoguage  as  imports  a  complete 
legal  obligation  between  the  parties),  it  is  com- 
plete, and  parol  evidence  will  uot  be  admitted 
to  extend  its  obiieationa  to  cover  matters  up- 
on which  the  writing  is  silent. 

3.  While  the  existence  of  a  verbal  agree- 
ment, contemporaneous  with  an  agreement  in 
writing,  if  independent  of,  distinct  from,  and 
collateral  to  the  written  agreement,  may  l>e 
shown,  yet  in  the  sale  of  personal  property  a 
warranty  of  quality  is  not  distinct,  independ- 
ent, and  collateral  to  the  contract  of  sale,  and 
may  not  be  shown  to  exist  by  parol  evidence 
where  the  contract  of  sale  is  m  writing. 

(Syllabus  by  the  CJourt) 
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Id  banc.  Error  from  district  court,  Logan 
county;  Lee  Monroe.  Judge. 

Action  by  J.  B.  Bbrsam  and  otbers  against 
Casper  Brown.  From  the  Judgment  render- 
ed, plaintiffs  bring  error.  Reversed. 

Hurd  &  Hurd,  for  plaintiffs  In  «Tor. 
Ohas.  L.  Kftgey  and  W.  K.  8aum,  tor  de> 
fendant  In  error. 

POLLOCK,  J,  Defendant  In  error  pur- 
chased o>f  Ebrsam  &  Sons,  for  use  in  bis 
flouring  mill,  two  'TVoIf  gyrators."  The 
purchase  was  made  upon  the  following  writ- 
ten order  and  letter  of  acceptance: 

"J.  B.  Ebrsam  &  Sods,  Enterprise,  Kan.— 
Gentlemen:  I  herewltb  place  my  order  for 
tbe  following  Wolf  gyrators:  1  #ft-20  sieve 
4  reduction  machine;  1  #0-30  slev.e  6  reduc- 
tl<ni  madilD&  The  price  of  the  above  ma- 
chines is  to  be  1875,  t.  o.  b.  cars  East  St 
Louis.  T&nxa  are  as  follows:  One  hundred 
dollars  whra  machine  are  In  <^ratloii;  one 
note  tor  $887.60,  payable  three  months  from 
time  of  startJng  machines  and  acceptance 
of  same;  one  note  for  fSS7JS0,  payable  six 
months  from  time  of  starting  mat^ilnes  and 
acc^tance  of  same.  Notes  to  bear  Intaest 
at  rate  of  six  per  cent  per  annum  after  they 
become  due;  you  to  retain  title  to  the  ma- 
chinery above  specified  nntU  payments  are 
made  In  full.  The  machines  are  to  be  pip- 
ped at  the  earliest  possible  date,  and  ship- 
ment is  to  be  followed  by  tracer.  Yon  are 
to  furnish  with  tbe  machines  necessary  ^- 
tra  sieves  to  chaise  the  granulatlmi  of  flour 
from  coarse  to  fine,  and  also  necessary 
sieves  to  faclUtate  starting  and  getting  the 
machines  In  operation.  Yonra  truly,  Casper 
Brown." 

"J.  B.  Ebrsam  &  Sons,  Manufacturers  ol 
Mill  Machinery.  Established  1872.  Entet^ 
prise,  Kans.,  March  20,  1890.  Hr.  Gasper 
Brown,  Oakley,  Kan.— Dear  Sir:  We  beg  to 
acknowledge  receipt  of  your  esteemed  favor 
ordering  two  (2)  gyrators,  cleaning  ma- 
chinery, and  your  order  13irough  onr  Mr. 
Ebraam  for  smokestack  and  supplies.  These 
will  have  our  prjmpt  attention.  When  you 
get  this  machinery  installed  In  your  mill, 
you  will  be  in  line  with  the  best  Improved 
mills  In  tbe  country,  and  we  feel  confident 
you  will  be  hlgbly  pleased  with  the  machin- 
ery In  every  respect  Tours  very  truly,  J.  B. 
Ehrsam  &  Sons,  par  J.  B.  Ehrsam,  Jr.  J.  J, 
A." 

The  machinery  was  rec^ved  by  defend- 
ant direct  from  Wolf  Bros.,  the  manufac- 
turers, at  Chambersburg,  Pa.,  and  be 'paid 
tbe  sum  of  $25  freight  charges  thereon  to 
East  St  Louis.  The  remainder  of  the  pur- ' 
chase  price  not  having  been  paid  according 
to  the  tarns  of  the  order,  Ehrsam  &  Song 
filed  a  mechanic's  Hen  upon  the  prop^ty 
hoproved,  to  seciu%  tbe  payment.  This  ac- 
tion was  brought  to  obtain  a  decree  fore- 
closing such  Hen.  Defendant  by  cross  de- 
mand, alleged  the' gyrators  to  have  been 


porcha^ed  upon  an  express  warranty,  as  fol- 
lows: "That  at  tbe  time  of  making  said  or- 
der,  and  In  consid^atlon  of  the  promises 
and  agreements  on  the  part  of  this  defend- 
ant and  as  a  further-  Inducement  for  pla- 
cing said  order  with  plaintiff,  said  plaintiff 
promised  and  agreed  with  defendant  tliat 
said  machines  would  be  constructed  of  - good 
material,  of  first-class  workmanship,  mp- 
piled  with  necessary  and  suitable  flxtnro, 
and  In  ail  respects  suited  for  the  work  In- 
tended,"—also  aliped  a  breach  of  this  war- 
ranty, by  reason  of  defects  in  the  machin- 
ery, and  demanded  damages  In  consequence 
thereof.  There  arises  In  the  case  no  ques- 
tion of  fraud  or  mlsr^resentatlon.  At  the 
trial,  parol  evidence  of  an  «cpresp  warranty 
and  Its  toms.was  offoed  and  received,  and 
the  existence  of  such  express  warranty 
foimd  by  tiie  Jury.  Tbe  trial  resulted  In  an 
award  to  def emtant  of  both  general  and  spe- 
cial damages;  caused  by  unseasoned  mate- 
rials used  In  the  constmctton  of  the  ma- 
chines, rendoing  tiiem  defective.  Sudi 
damages  not  being  equal  to  the  purchase 
price,  plaintiffs  had  Judgment  in  a  suuD 
■um,  and,  bting  dissatisfied  therewith,  bring 
error. 

From  the  statement  mad^  it  Is  apparent 
a  determln'atlon  of  this  case  depends  upn 
the  effect  given  tiie  oxAer  and  acc^tance 
quoted.  Do  these  constltote  such  a  contract 
In  writing  as  to  prednde  defendant  fhnn 
showing  by  parol  evidence  the  existence  and 
terms  of  an  express  warranty  Indepatdent 
of  such  KTltlngs,  and  from  a  recovery  tiiere- 
on.  If  so,  error  was  committed  on  tbe  trial 
In  the  reception  of  oral  evidence  offered  to 
support  the  allegations  of  exivess  warranty 
pleaded,  and  also  in  the  Instmctl(ms  gUvtai 
to  the  Jury  permitting  a  recovery  based 
thereon,  as  It  Is  quite  clear  there  are  no 
words  of  express  warranty  contained  in  tbe 
Ord«-  or  acceptance.  Tbe  general  and  &• 
miliar  rule  excluding  parol  evidence  Is  deft- 
ly stated  In  28  Am.  &  Eng.  Enc-  Law,  TN, 
as  follows:  *1t  Is  a  general  rule  that  parol 
erldence  cannot  be  admitted  to  contnd,  vary, 
add  to;  or  ccmtradlct  the  torms  of  a  written 
contract.  When,  therefore,  the  contract  of 
sale  Is  In  n-rltluig,  Its  terms  are  conduslve 
as  to  the  existence  and  extent  of  express 
warranties  made  before  or  at  the  time  of 
the  sale,  and  evidence  of  oral  a^«ements 
cannot  be  admitted  ,to  set  up  additional  muv 
rantleft  or  to  vary  those  existing.  The  par- 
ties must  be  presumed  to  have  Included  all 
the  terms  of  the  agreement  In  the  written 
Instrument,  and  the  written  warranty  can- 
not be  Umlted,  extended,  or  varied  by  parol 
proof.  And  this  rule  appUes  where  the  writ- 
ing contains  only  a  warranty  of  soundness, 
and  the  parol  evidence  r^tes  to  a  warranty 
of  title."  In  the  case  of  Risers  r.  Pemnlt. 
41  Kan.  385,  21  Pac.  287.  this  court  beid: 
"Where  a  sale  of  a  chattel  Is  consnmmated 
by  a  written  bill  of  sale  which  contains  a 
description  of  the  property,  the  receipt  for 
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Tue  piiFCh'dBe  mon^,  ahd  a  vairanty  of  title, 
parol  «Tldence  Is  Inadmissible  to  prore  an 
additional  parol  warranty  of  the  sound- 
ness of  suclf  Gbattel/'  In  the  oplnlda  tai 
VUlard  T.  Ostrander,  46  Kan.  601,  26  Fac. 
1017,  quoting  from  ttae  supreme  court  of 
UHsslssIpi^  In  Wren  t.  Hoffman,  41  BClss. 
619,  It  Is  said:  "When  parties  have  d^bu^ 
tttely  pnt  tbelr  nigagements  In  writing,  It  la 
con(JuslTd3'  presumed  that  the  whole  eoh- 
tract  and  the  entire  ectent  of  th^r  under- 
takings were  reduced  to  writing;  and  oral 
testimony  of  a  previous,  contemporaneous, 
or  Bubsequ^  colloquium  Is  rejected,  ari  it 
would  tend  to  substlbite  a  new  contract  for 
the  one  really  agreed  on."  It  Is  contended 
by  connsel  for  defendant  In  oror  that  Iti  Is 
apparent  that  Ibe  written  order,  with  its 
acceptance  does  not  embrace,  and  was  uot 
.Intended  to  embrace  the  whole  contract; 
that  the  same  constituted  but  a  memoran- 
dum of  the  transaction,  and  In  consequence 
the  general  rule  does  not  obtain.  In  Locfe 
Co.  T.  Huston,  6S  KaU.  104,  S8  Fac.  1035,  a 
case  Tery  similar  In  point  of  £act  and  princi- 
ple recelTed  the  consideration  of  this  court 
It  Is  there  held:  "Plaintiffs  ordered  from 
the  defendant  a  No.  4  fireproof  safe.  The 
order  was  In  writing.  It  contatoed  no  refer- 
ence to  a  warranty.  A  safe  was  delivered 
m  compliance  with  the  order,  and  rec^ved 
and  used  by  the  plaintiffs.  In  which  to  store 
valuable  papas.  The  building  In  which  It 
was  kept  was  afterward  destroyed  by  fire, 
and  some  of  the  contents  of  the  safe  were 
consumed.  Held,  (1)  that  parol  evidence 
was  Inadmissible  to  prove  a  warranty  made 
at  the  time  the  order  was  given;  (2)  that 
the  words  *fire  proof  safe*  do  not  Imply  a 
warranty  of  the  quality  of  the  safe,  or  that 
tt  will  protect  its  contents  from  fire  for  any 
definite  period,  or  under  any  given  circum- 
stances." In  that  case,  as  In  this,  a  manu- 
factured article  of  trade  was  sold  by  the  one 
party,  and  purchased  by  the  other,  upon  a 
written  order  containing  no  words  of  ex- 
press warranty.  In  that  case  the  accept- 
ance of  the  proposition  made  In  the  order 
was  accomplished  by  the  delivery  of  the  ar- 
ticle purchased;  In  tbls,  by  the  lettear  of  ac- 
ceptance. This  letter  of  acceptance  conclud- 
ed the  contract  By  the  torms  of  the  order, 
when  accepted,  Ehrsam  ft  Bona  obligated 
themselTes  to  furnish  defendant  free  on 
board  cars  at  Bast  St  I^uls,  the  machines 
specified  in  the  written  ot6er,  and  defend- 
ant obligated  himself  to  receive  and  pay  for 
the  same.  Nothing  remained  to  complete 
the  contract  aave  the  ddlvery  of  the  ma- 
chines In  accordance  with  Its  terms.  The 
terms  of  the  contract— the  extmt  of  the  ob- 
Ugatlon  undertaken  by  the  parties—are  em- 
bodied in  and  limited  to  what  Is  expr^sed 
In  the  writing;  and,  as  no  words  of  war- 
ranty are  employed,  it  will  be  conclusively 
presumed  thtit  none  were  intended  or  exist- 
ed. In  the  case  of  Thompson  v.  LIbbv,  34 
Mtam.  374,  26  N.  W.  1.  the  test  applied  to 


detramlne'  whether  the  parties  have  cemmit- 
ted  llieir  engagements  to  writing  is  laM 
-down  as  follows:  "The  only  ^crlt^on  of 
the  cmnpIeteneM  of  a  written  contract  as  a 
fnll  e^resslmi  of  the  agreemrat  of  the  par- 
ties la  the  writing  its61f.  If  it  Imports  on 
Its  face  to  be  a  complete  exiwesslon  of  the 
wh<de  agreement  (that  Is,  cmtalns  such  lan- 
guage aa  imports  a  complete  legal  obliga- 
tion). It  Is  conclusive  presumed  that  the 
parties  have  Introdnced  Into  it  erery  mate- 
Hal  term,  and  parol  evidence  cannot  be  ad- 
mitted to  add  anotiier  term,  although  the 
writing  Is  silent  as  to  the  particular  one  to 
which  the  iKir(4  evidence  ia  directed.  Where 
the  parties  have  reduced  a  ctmtract  to  writ- 
ing. In  order  to  warrant  the  Introduction  of 
parol  evidence  of  a  matter,  as  collateral.  It 
must  relate  to  a  subject  distinct  from  that 
to  which  the  writing  ri^ates."  In  that  case, 
following  Jones  v.  Alley,  17  Minn.  292  (Gil. 
209).  It  la  further  held 'that  **m  case  of  a 
sale  of  povonal  property  a  wamnty  of  Ita 
quality  is  not  a  s^uffate  and  Ind^ndent 
collateral  contract  but  one  of  tiie  items  or 
tonus  of  the  contract  of  sale."  In  the  case 
of  HlUett  V.  Marston,  62  He.  477,  It  la  held: 
"Farol  evidence  la  inadmlBslble  to  iirove  «  ■ 
contenvporaneona  agreement  that  a  written 
Instmment  which  appears  upon  Its  face  to 
be  duly  executed,  intelllgtble,  unambiguous, 
reasimable,  and  complete,  should  be  consid- 
ered only  as  the  basis  ot  ootilne  of  a  con- 
tract to  be  BubsequenUy  filled  out  vrlth  stlp- 
ulatioua  other  than  those  coiltalned  in  the 
wrtttog."  In  the  case  of  Manufacturing  Go. 
V.  Khirqulst  47  Minn.  344,  00  N.  W.  243.  It 
te  held:  "A  written  order  for  goods  [eleva- 
tor and  engine]  to  be  sent  and  put  up,  epecl- 
fylng  the  price  and  terms  of  payment  a 
condition  as  to  the  titie  remaining  in  the 
vendor  until  payment  should  be  made,  with 
otlfer  provlsltms,— the  property  having  been 
sent  pursuant  thereto,  and  appropriated  and 
used  by  the  pun^ser,— beld  to  be  on  its 
face  a  complete  contract  binding  upon  the 
purchasers,  and  excluding  proof  that  the 
prior  wol  agreement  waa  different  there- 
from." 

An  examination  of  the  authorities  renders 
it  plain  that  the  contract  of  sale  in  this  case 
was  made  In  writing,  and  is  so  fidl  and  com- 
plete as  to  preclude  the  Introduction  of  pa- 
rol testimony  for  the  purpose  of  showing  the 
existence  and  terms  of  the  express  war- 
ranty, the  breach  of  which  Is  made  the  ba- 
sis of  defendant's  cross  demand,  and  upon 
which  recovery  was  had  In  this  action.  It 
follows,  the  trial  court  erred  In  the  admis- 
sion of  parol  evidence  tiding  to  show  the 
existence  and  terma  of  an  express  warranty 
not  contajned  in  the  written  contract 

Much  la  said,  and  many  authorities  are 
cited  and  quoted  from  In  the  Iwlefs  of  coup- 
sel,  upon  the  law  applicable  to  implied  war- 
ranties. This,  however,  In  tills  case,  Is  liii- 
Important.  The  ground  of  affirmative  i;eli?f 
upon  which  defendant  relied  for  recu'vei-y. 
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■od  npon  which  tte  court  by  Its  Instrnc- 
ttons,  permitted  a  recovery  to  be  had,  was 
expressly  based  npoo  the  existence  of  an  ez- 
presa*  and  not  an  Implied^  warranty.  In 
consequence,  defendant's  right  of  recovery 
was  governed  by  the  rules  of  law  appertain* 
iDg  to  express,  and  not  Implied,  warranties. 
Had  the  defendant  based  his  action  tac  af- 
flrmatlTe  relief  npoo  the  existence  of  an  ta&< 
plied  warranty,  and  had  the  trial  conrt  sab- 
mitted  this  theory  of  the  case  to  the  Jnry. 
the  argument  so  made  would  have  been  ap- 
plicable to  such  a  caseii  bnt  cannot  be  fftvao 
weight  here. 

It  follows,  the  Jodgment  most  be  reversed, 
and  the  case  remanded  for  a  new  trlaL  All 
tba  jnatlces  concurring. 


tfl  Kan.  461) 

STATB  V.  SHIBPPABDl 

ffopffWBS  Oonrt  of  Kansas.  DIvMon  N«  % 
Feb.  8s  1902.) 

ooNarmmoNAL  law— intoxioatino  uo- 

UOBfi— ILLEGAL  SALS^PRBSUUP- 
TIONB— nTLB  OF  ACT. 

Lit  !■  within  the  constttntional  power  of 
the  legislator*  to  dedara  the  possession  of  in- 
toxicatiDg  liqoor.  except  In  a  private  dwelling 
nnconnectad  with  a  place  of  bnsiness.  by  a  per- 
son not  legally  anthorized  to  sell  sach  liqaor, 
to  be  prima  facie  evidence  of  its  posaesslon  for 
purposes  of  illegal  sale. 

2.  The  title  of  chapter  232,  Laws  1901.  behig 
**An  act  relating  to  the  sale  of  intoxtcatlng 
Uqnors,  snd  the  soppreesion  of  places  whwa 
muA  Uqnors  are  sold  or  need,  or  kept  for  sale 
or  use  contrary  ta  law,"  ii  snfficl«)tiy  broad  ta 
indnde  tbe  subject  of  the  legislative  rale  of 
evidence  dedared  in  section  8  of  the  act 

(Syllabus  by  the  Oonrt) 

Appeal  trmn  dMrlct  conrt;  Barton  county; 
Ansel  B.  Clark,  Judge. 

William  Sbeppard  was  convicted  ot  main- 
taining a  Uqw  nnisanee^  uA  appeals.  *  Af- 
firmed.   

Aigned  befbra  DOSTBB,  O.  J.,  and 
8UITH  and  POLtX>GK.  JJ. 

D.  A.  Banta,  for  appellant  A.  A.  QoA- 
ard,  Atl^r.  0«n.,  J.  S.  West,  Asst  Atty.  Gen.» 
and  Jas.  W.  Clarke^  for  tbe  State. 

DOSTBB,  a  J.  Wmi&m  Sbeppard.  tbe  ap- 
pellant, was  convicted  of  maintaining  tbe 
nuisance  of  a  place  where  Intoxicating  Uq- 
nors were  kept  for  sale  in  violation  of  law. 
Tbe  claim  of  error  most  strenuoutdy  urged 
Is  that  the  court  gave  effect  to  that  portion 
of  section  S,  c.  232,  Laws  1901,  which  reads 
as  follows:  "In  all  prosecutions,  either  nn- 
d^  the  state  laws  or  municipal  ordinances, 
for  maintaining  a  common  nuisance  as  here- 
in before  defined,  the  finding  of  intoxicating 
liquors  In  tbe  possession  of  one  hot  legally 
authorized  to  sell  tbe  same,  except  in  a  iHi- 
rata  dwelling  house  not  used  in  connectloa 
with  a  place  of  business,  shall  be  prima  facte 
evidence  thai  such  liquors  are  kept  for  sale 
or  used  In  violation  of  law."  The  precise  ob> 


BHPORTEB.  (KiB. 

Jection  to  this  statute  Is  not  stated  hi  si^ 
concrete  form;  that  la,  no  particular  consU- 
tntlonal  proviston  vkdated  by  It  haa  been 
named  or  pointed  out  However,  we  sup- 
pose tbe  dalm  to  be  the  same  that  has  been 
made  in  other  states  against  similar  stat- 
utes; that  is,  that  it  Is  repugnant  to  tbe 
constltudMial  guaranties  of  due  process  of 
law  and  trial  by  Jury.  It  Is  not  invalid  for 
such  reason.  The  legislature  has  some  pov- 
er  over  the  rules  of  evidence.  It  may  make  i 
t&ct  or  circumstance  which.  In  Its  Judgment 
bears  on  a  disputed  question  prima  facie  evi- 
dence on  the  subject  This  is  the  general 
rule,  and  it  has  been  apiHied  to  acts  of  tbe 
l^Clslature  of  the  precise  <^iaracter  of  the 
one  now  In  question.  For  a  statement  of  tbe 
rule  and  its  spidlcatlon  to  cases  ct  ttke  kind 
In  hand,  see  11  Am.  &  Eng.  Bnc.  Law  (U 
Ed.)  PL  C61.  and  caaea  dted. 

The  title  of  the  act  In  question  is  as  foDowi: 
**An  act  relating  to  the  sale  of  intoxicating  Hq- 
OOTS,  and  the  suppression  of  places  where  waA 
Uqnon  are  sold  or  used,  or  kept  for  sale  or  nas 
contrary  to  law."  The  title.  It  Is  said.  Is  not 
Bufflclently  lm>ad  to  be  comprehensive  of  tbe 
rule  of  evidence'  prescribed  by  the  above- 
quoted  section  S  of  the  act  In  our  Judgmeot 
it  Is.  Tbe  general  subject  of  the  act  Is  the 
BuppresslMi  of  places  where  Intoxicating  Ilq- 
uors  are  Illegally  sold.  Comprehended  within 
this  subject  Is  the  subsidiary  and  incidental 
one  of  the  procedure,  as  matter  of  evidence 
and  otherwise,  by  which  fvosecutloDa  for 
the  suppression  of  tbe  Interdicted  plaeas 
may  be  conducted. 

Otber  claims  of  error  of  a  minor  charactff 
are  made,  but  none  of  them  are  well  found- 
ed, and  the  Jndgm«it  of  the  court  beloir  la 
ther^fwe  affirmed.  All  the  Justices  concur- 
ring. 


m  Ku.  170 

8TATB  ex  rd.  OODARD,  Atty.  Oca,  % 

ANDREWS. 
(Supreme  Court  of  Kansaa.   Feb.  8;  1902.) 
BNROLLKD  STATUTE— PASSAGE  OF  ACT-.JUIX- 
CIAL  OFFICES— DOBATION  OF  TERM 
-FILLING  VACANCIBS. 

1.  An  enrolled  statute  Imports  atwolnte  veri- 
ty, and  la  conclusive  evidence  of  the  passax* 
of  the  act  and  of  Ita  validltv,  unlesa  the  jour 
nala  of  the  legialature  ahow  afflrmatlTdr, 
clearly,  conclnaiTely,  and  beyond  all  doubt,  Uiat 
tbe  act  was  not  p^aed  regularly  and  I^all7> 
and  this  rule  applies  to  the  title  as  weQ  aa  te 
the  body  of  tbe  act  Homrlghansea  v.  Enodte, 
SO  Pac  879,  5S  Kan.  646.  and  In  re  Tajlor. 
S6  Pac.  840,  60  Kan.  87,  dted  and  foIloTred. 

2.  By  tbe  enactment  of  chapter  170.  Law* 
1901,  the  legiBlature  Bought  to  make  electioot 
less  frequent,  and  to  secnre  unifonnlty  in  tbe 
commenc«neut  and  therefore  tbe  endins.  *t 
offldal  terms;  and,  aa  a  part  of  the  geoeral  de- 
aign,  it  provided  for  an  interim  b^ween  tlie 
time  of  ending  of  the  terms  of  tbe  then  Ibcqd- 
benta  of  certain  jadidal  offices  thereia  apadfied 
and  the  beginning  <tf  the  terms  of  r^olarir 
elected  snocessors,  and  ordained  that  dortac 
ancfa  Interim  said  oBicea  ahonld  be  filled  by  ap- 
pointees of  the  governor.  The  creation  of  ma 
exceptional  terms,  and  the  method  adopted  for 
filling  the  same,  must  4m  t^arded  aa  a  part  «f 
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the  general  design;  and  because  inch  provi- 
sions are  consouant  with  the  aim  and  i>nr- 
pose  clearly  deducible  from  the  act,  and  with- 
in the  general  and  specific  powers  conferred 
upon  the  legislatnre  by  the  constitotion,  they 
may  not  be  ndjndged  inralid  for  the  reason 
that  a  court  may  regard  them  as  unwise,  or  be- 
cause, if  no  means  of  supplying  each  offices 
during  the  interregnum  resulting  from  the 
postponement  of  certain  elections  had  been 
designated,  such  incumbents  would  have  con- 
tloued  to  hold  until  their  successors  chosen  in 
tile  usual  manner  were  qnalified.  WUsMi  t, 
Clark,  65  Pac.  705,  C3  Kan.  — ,  cited  and  fid- 
lowed. 

Doeter,  O.  J.,  dissenting. 

[Syllabos  by  the  Court.) 

In  banc.  Quo  warranto  by  the  state,  on 
the  relation  of  A.  A.  Godard,  attorney  gen- 
eral, against  James  E.  Andrews,  Judgment 
for  plaintiff. 

A.  A.  Godard,  Atty.  Gen,,  and  J.  8.  West, 
Asst  Atty.  Gen.,  tot  plalntlfT.  Waggener, 
Horton  &  Oft.  BMslngton,  Smith  &  Hlsted, 
G.  C.  Clemens,  and  Overmyer  &  Hulvane^  for 
defendant. 

ELLIS,  I.  This  la  an  action  In  the  natore 
of  qvp  warranta  to  determine  the  respectlye 
ctalma  to  tbe  office  of  jodge  of  the  Thirty- 
Fifth  Judicial  district  of  Charles  E.  Lobdell, 
whose  doe  appointment  and  quallflcatlon  un- 
der diapter  176,  Lava  1901,  are  admitted, 
and  James  E.  Andrews,  who  was  elected 
Jndge  of  said  district  at  the  general  election 
la  November.  1807,  duly  qualified,  and  has 
ever  since  been,  and  Is  now,  In  possessltm 
of  said  <^ce.  If  sections  8  and  4  of  said 
act  were  lawfully  adopted,  and  do  not  con- 
trsTene  the  constitntlDn  of  this  state,  the 
prayer  of  the  idalntlff.  Charles  B.  LobdeU, 
mnst  be  granted,  and  ^e  office  awarded  to 
blm. 

.  At  tlie  threshold  of  Inquiry  we  are  met 
with  the  ccmtentlon  that  said  sectlops  ore 
taeffectlre^  because  tbe  correivoudlng  part 
of  the  title  to  the  act  was  not  adopted  In 
a  constitutional  manner  by  the  legislature, 
which  fact,  It  Is  claimed,  Is  shown  by,  or 
fairly  Inferable  from,  the  history  of  the  bill 
recounted  In  the  l^tslatlve  journals.  As 
originally  Introduced,  the  title  to  house  bill 
No.  532,  which  subsequently  matured  Into 
said  chapter  176,  was: 

"An  act  to  prescribe  the  time  for  holdtaig 
elections  for  the  election  of  all  county  offi- 
cers except  county  commissioners,  for  the 
election  of  a  clerk  of  the  court  of  common 
pleas  In  Wjwdotte  county,  and  to  repeal 
all  acts  and  parts  of  acts  In  conflict  there- 
with." The  subject-matter  of  sections  3  and 
4  of  the  act  aa  passed,  was  not  referred  to 
dlrecUy  In  elth^  the  title  or  body  of  the 
bDI  when  Introduced.  Tbe  journals,  of  tbe 
contents  of  which,  under  prior' decisions,  we 
take  judicial  cognizance,  show  that  the  num- 
ber  of  the  bin  was  never  changed;  and  from 
that  of  the  house  tt  appears  that,  under  Its 
number  and  original  title,  the  bill,  after  sev- 
eral  postponements,  was  passed  and  mes- 


saged to  the  senate.  In  tbe  senate  journal 
for  the  day  following  the  rectipt  of  the  bill 
is  the  following  unexplained  mtry: 

"House  BlU  No.  682,  'An  act  to  prescribe 
the  time  for  holding  elections  for  the  dee- 
tlon  of  all  coun^  offlcws  except  coun^  com- 
missioners, for  the  election  of  a  clerk  of  the 
court  of  common  pleas  in  Wyandotte  county, 
and  to  repeal  aQ  acts  and  parts  of  acts  In 
conflict  therewith.* " 

It  Is  assumed  by  counsal  for  defradant 
that  the  foregoing  entry  relates  to  one  of 
the  readings  of  the  bill.  That  is  mere  ctai- 
jecture,  and  nothing  In  Uie  cont^t  serves  to 
justify  an  opinion  as  to  the  reason  why  the 
allusion  to  -the  measure  was  made.  The 
same  Journal  shows  that,  on  the  next  suc- 
ceeding day.  action  was  takoi  vvon  the  bill 
as  follows: 

"House  Bill  No.  532,  'An  act  to  prescribe 
the  time  for  h(Mlng  elections  for  the  Sec- 
tion of  all  county  officers  except  county 'com- 
missioners, fw  the  Section  of  a  cIoIe  of  the 
court  of  common  jdees  hi  Wyandotte  county, 
and  to  repeal  all  acts  and  parts  of  acts  In 
conflict  therewith,'  was  read  the  third  time. 
Senator  Smith  moved  to  amend,  by  Inserting 
the  following  as  sections  8  and  4: 

"  'See.  3.  On  or  before  tbe  second  Monday 
of  January,  1902,  the  govranor  shall  appohit 
n  judge  for  each  of  the  ft^lowlng  judicial 
districts,  to  wit:  The  Tenth,  Fourteenth. 
Fifteenth,  Seventeoith,  Nineteenth,  Twenti- 
eth, Twenty-Fhrst,  Thirtieth,  Thirty-First. 
Thirty-Second.  Thirty-Third.  Thirty-Fourth, 
and  Thirty-Fifth,  who  shall  hold  their  offices 
from  the  seccmd  Monday  In  January,  1902, 
until  the  second  Monday  In  January,  1803.  . 
At  the  general  election  In  1902  a  jn^  shall 
be  elected  In  each  of  said  judicial  districts, 
who  shall  hold  his  office  tor  a  term  of  four 
years  ftom  the  seccmd  Monday  In  January, 

1003.  and  there  shall  be  a  judge  rtected  In 
each  of  said  Judicial  districts  at  the  gen«^ 
Section  every  fotur  years  thereafter.  No 
electlcm  toi.  judge  of  the  district  court  shall 
be  held  In  said  districts  In  the  year  1901. 

"  'Sec.  4.  On  or  befwe  the  8ec<md  Monday 
in  January,  1904,  the  governor  shall  appohat 
a  Judge  for  each  of  the  fcUowIng  Judicial 
districts,  to  wit:  The  Sixth,  Seventh,  Eighth, 
Ninth,  Eighteenth,  Twenty-Ninth,  and  Thlr^ 
tr-Slxtfa,  and  of  the  court  at  ctHnmon  pleas 
of  Wyandotte  county,  who  shall  hold  their 
offices  from  the  second  Monday  In  January, 

1004,  until  the  second  Monday  In  January, 
10<^.  At  the  general  Section  in  1904  a  judge 
shall  be  elected  In  each  of  said  Ji^clal  dis- 
tricts and  in  said  Wyandotte  county,  who 
shall  hold  his  office  for  a  term  of  four  years 
from  the  second  Hwday  In  January.  1905; 
and  there  shall  be  a  Judge  elected  hi  each  of 
said  Judicial  districts  at  the  general  election 
every  four  years  thereafter.  No  election  for 
judge  of  the  district  court  shall  be  held  in 
said  districts  In  the  year  1903.' 

"The  question  behig.  shall  tbe  bill  pass? 
the  roll  was  called,  with  tbe  tbllowing  result: 
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Teas  24,  nays  8;  abs^t  ot  not  votiug  10." 

After  giving  the  names  of  the  senators 
voting,  and  those  absent  and  not  voting,  tbe 
record  proceeds:  "A  constitutional  majority 
tiaving  voted  In  favor  of  tlie  passage  of  the 
bill,  tbe  bill  passed,  and  tbe  title  was  agreed 
to." 

On  the  .same  day  the  bill  was  messaged  to 
the  honse  as  follows: 

"Also,  passed  bouse  bill  No.  632,  'An  act 
to  prescribe  the  time  for  holding  elections  of 
all  county  officers  except  county  commlBsioQ- 
ers,  for  the  election  of  a  clerk  of  tbe  court 
of  common  pleas  in  Wyandotte  county,  and 
to  repeal  all  acts  and  parts  of  acts  In  con- 
flict therewith,  with  amendments.' " 

Thereafter  and  on  the  same  day  the  house 
jowiial  shows  that  the  following  action  was 
taken: 

"Mr.  Hallett  moved  that  tbe  boase  con- 
cur In  tbe  senate  amendments  to  house  bill 
No.  532,  'An  act  to  prescribe  the  time  for 
holding  elections  for  the  election  of  alL  coun- 
ty officers  except  county  commissioners,  for 
the  election  of  a  clerk  of  the  court  of  com- 
mon pleas  In  Wyandotte  county,  and  to  re- 
peal all  acts  In  conflict  therewith,'  and  the 
question  being,  shall  the  house  concur  In  the 
Bonate  amendments  to  tbe  bill,  the  roll  was 
called,  with  the  following  result:  Yeas  65, 
nays,  31;  absent  or  not  voting,  29." 

The  result  was  immediately  messaged  to 
the  senate  as  follows: 

"Mr.  President:  I  am  directed  by  tbe 
house  to  Inform  the  senate  that  the  bouse 
bas  concurred  in  senate  amendments  to 
house  bill  No.  532,  'An  act  to  prescribe  the 
time  for  holding  elections  for  the  election 
of  all  county  officers,  except  county  com- 
missioners, for  tbe  election  of  a  clerk  of  tbe 
court  of  common  pleas,  in  Wyandotte  coun- 
ty, and  to  repeal  all  acts  and  parts  of  acte 
In  conflict  therewith.' " 

Two  days  later  the  house  committee  on  en- 
rolled bills  made  a  report  on  this  and  several 
other  bills,  which,  so  far  as  relevant  was  as 
follows: 

"Also  house  bill  No.  532,  'An  act  to  pre- 
scribe  the  time  for  holding  elections  for  the 
election  of  all  county  cheers  except  county 
commissioners,  for  the  election  of  a  clerk  of 
tbe  court  of  common  pleas  in  Wyandotte 
county,  and  to  repeal  all  acts  and  parts  of 
acts  in  conflict  therewith.'  •  •  •  Have 
compared  the  engrossed  copies  with  the  en- 
rolled bills,  and  I  am  directed  to  report  to 
tbe  bouse  that  the  same  are  correctly  en- 
rolled: that  all  have  been  properly  signed 
by  the  president  and  secretary  of  tbe  senate 
end  the  speaker  and  chief  clerk  of  the  house, 
and.  have  been  presented  to  the  governor  for 
his  approval,  this  1st  day  of  March,  1901." 

On  the  day  of  the  receipt  of  the  bill  by  the 
governor,  he  returned  the  same  to  the  bouse 
with  the  following  message: 

"To  the  House  of  Representatives — Gentle- 
men: I  have  this  day  approved  the  follow- 
ing: House  bill  No,  532,  'An  act  to  proscribe 
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the  time  for  holding  electliHia  for  the  Sec- 
tion of  all  county  officers  except  county  com- 
missioners, for  the  election  of  a  clexk  ot  the 
court  of  common  pleas  in  Wyandotte  county, 
and  providing  for  the  appointment  and  elec- 
tion of  Judges  In  tbe  Tenth.  Fourteenth,  Fif- 
teenth, Seventeenth,  Nineteenth,  Twentieth, 
Twenty-First,  Thirtieth,  Thirty-First,  Thirty- 
Second,  Thirty-Third,  Thb-ty-Fourth,  Thirty- 
Fifth,  Sixth.  Seventh,  Eighth,  Ninth,  Eight- 
eenth, Twenty-Ninth,  and  Thhi:y-SIxth  judi- 
cial districts,  and  Judge  of  the  court  of 
common  pleas  of  Wyandotte  county,  and  to 
repeal  all  acts  and  parts  of  acts  in  conflict 
therewith.'  W.  E.  Stanley,  Governor." 

Thus  it  appears  that  the  first  recital  Id 
either  Journal,  and  the  only  one.  In  fact,  of 
that  portion  of  the  title  which  Is  requisite  to 
sustain  said  sections  3  and  4,  Is  contataied 
In  tbe  message  of  tbe  governor  annouDdng 
bis  approval  of  tbe  act.  As  to  when  the 
amended  title  was  adopted,  the  record  is 
silent.  That  so  much  of  the  bill  as  is  per- 
tinent to  tbe  issues  herein  may  not  be  up- 
held unless  It  can  be  determined  that  such 
amended  title  was  in  fact  adopted  in  sub- 
stantial conformity  with  constitutiontl  re- 
quirements is  admitted.  In  the  case  of 
Homrlghansen  v.  Knoche,  B8  Kan.  646,  50 
Pac.  879,  it  was  said:  "The  enrolled  bill,  du- 
ly authenticated,  is  evidence,  of  the  highest 
character,  of  legislative  action.  In  many 
of  the  states  it  Is  conclusive  evidence  that 
all  the  constitutional  requirements  necessa- 
ry to  the  passage  of  an  act  have  been  coni- 
plied  with.  In  this  state,  however,  where 
Journals'  of  the  legislative  proceedings  are 
required  to  be  kept,  they  may  be  consulted 
as  to  whether  a  published  act  was  actually 
passed.  In  determining  what  was  the  ac- 
tion of  the  legislature  on  any  particular 
measure,  the  validity  of  which  Is  chaBenged. 
the  court  may  'take  judicial  notice  of  what 
our  books  of  published  laws  contain,  of  what 
the  enrolled  bills  contain,  of  what  tbe  Jour- 
nals of  the  legislature  contain,  and,  indeed, 
of  everything  that  is  allowed  to  affect  tbe 
validity  of  any  law,  oe  that  Is  aUowed  to 
affect  or  modify  Its  meaning  In  any  re^KCt 
whatever.'  In  re  Division  of  Howard  Co, 
15  Kon.  213.  To  measure  the  value  and 
force  of  the  Information  and  the  evidence  so 
obtained,  it  bas  been  held  tiiat  the  enrolled 
statute  is  very  strong  presumptive  evidence 
of  the  regularity  of  the  passage  of  the  act 
and  of  its  validity,  and  Is  concluslTC  ctI- 
dence  of  such  regularity  and  validity,  unless 
the  Journals  of  the  leglfdatiure  show  clearly, 
conclusively,  and  beyond  all  doubt,  that  the 
act  was  not  passed  regularly  and  legally. 
'If  there  Is  any  room  to  doubt  as  to  what 
tiie  Journals  of  tbe  legislature  say;  if  they 
are  merely  silent  or  ambiguous,  or  if  it  is 
possible  -to  explain  them  upon  the  hypothe- 
sis that  the  enrolled  statute  is  correct  and 
valid,  then  ,lt  Is  the  duty  of  tbe  courts  to 
hold  that  the  enrolled  statute  Is  valid.  Bitf 
In  this  state,  wher*  each  bouse  la  required 
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by  tbe  innutitatloii  to  ke^  and  pnbllsb  a 
Journal  ot  its  proceedings,  ve  cannot  wholly 
Ignore  such  jomitala  as  evidence.'  State  v. 
Frauds,  26  Kan.  T24."  From  this  decision 
and  tbose  quoted  tbweln,  together  with  that 
of  In  re  Taylor,  60  Kan.  87.  55  Pac.  340, 
may  be  deduced  the  canon  which  has  obtain- 
ed in  Kansas  for  the  past  two  decades.  So 
far  as  the  same  Is  appropriate  to  the  case 
at  bar.  It  may  be  epitomized  as  follows:  An 
enrolled  statute  imports  alwolate  rerlty,  and 
l8  coRcluslTe  evidence  of  the  passage  of  the 
act  ^nd  of  its  validity,  mileas  the  journals 
of  the  leglslatnre  fthow  affirmatively,  "clear- 
ly, concdnsively,  and  beyond  aH  doubt,  that 
tbe  act  was  not  passed  regnlarly  and  legal- 
ty,"  Neariy  all  of  the  matter  above  quoted 
from  the  jonmaUi  is  obnoxious  to  the  ot^ec- 
tlon  that  it  is  not  primary  evidence,  and  so 
mnch  ctf  it  as  tends  to  show  irr^ularity  is 
not  required  by  tbe  constitntlon  to  be  entered 
on  the  jonmals  at  all.  Tbe  provision  re- 
quiring such  Journals  to  be  kept  Is  section 
10,  art.  2,  as  fbllowa:  "Each  house  shall 
ke^  and  publish  a  Journal  of  its  proceed- 
ings. The  yeas  and  nays  shall  be  taken  and 
entered  immediate  on  the  Journal,  upon 
the  anal  passage  of  every  bill  or  Joint  reso- 
lution. Keittaer  bonse,  vrithout  tbe  consent 
ot  tbe  other,  shall  adjourn  for  more  than 
two  days,  Sundays  excepted." 

Tbe  vrriter  believes.  In  view  of  the  facts 
narrated  and  tbose  wbleb  will  be  presently 
stated,  that  the  role  of  tbe  common  law, 
which  made  an  antbmticated  act  of  parila- 
ment  conclusive  and  unimpeachable.  Is  safer, 
and  more  likely  to  lead  to  results  In  conso- 
nance with  tbe  real  facts,  and  to  be  free 
from  tbe  oltldsm,  to  wbleb  any  other  and 
less  Btringoit  precept  is  expoMd,  that  by 
Its  application  tbe  UwfuUy  ezpratoed  will  of 
one  co^rdinato  branch  of  government  may 
be  thwarted  by  another.  That  andmt  reg- 
nlatlon  bas  been  recently  Indorsed  and  sp- 
iled by  tbB  conrts  of  last  resort  In  many 
states  where  previous  adjudication  has  not 
deterred  Judicial  tribunals  from  being  guid- 
ed by  prindples  which  otMervation  and  ex- 
perience prescribe  as  necessary,  as  well  as 
condQcive»  to  tbe  public  wtifare,  and  tbe 
maintenance  of  that  respect  which  Is  due  to 
tbe  completed  work  of  those  wbo  are  In- 
vested with  tbe  power  to  create  laws.  In 
Ibe  case  we  are  considering,  to  sustain  the 
parts  of  the  act  challaiged.  it  Is  only  neces- 
sary to  invoke  tbe  aid  of  the  rule  which  bas 
bltberto  prevailed  in  Kansas.  Therefore  we 
are  not  called  upon  to  abrogate  It  The  ti- 
tle to  this  act  la  oirolled  as  it  Is  published 
in  tbe  Session  Laws.  It  appearing  that  the 
title  bad  in  fact  been  amended,  tbe  presump- 
ttc»i  is  that  it  was  so  amended  regulariy  and 
legally;  and  this  presumption  must  i^evall 
unless  it  be  affirmatively,  "dearly,  eondu- 
^vcly,  and  beyond  all  doabt,"  shown  by  the 
Journals,  or  one  of  them,  that  It  was  Ille- 
gally or  h-regolarly  amended.  If,  after  the 
passage  of  thjB  bill  by  the  senate,  tbe.rec(»d~ 


of  tbe  bouse  Journal  had  shown  that  tbe 
title  was  there  amended,  there  would  be 
ground  for  saying  that,  because  the  senate 
bad  not  acted  on  such  amendment  and  law- 
fully given  its  assent  thereto,  tbe  concur- 
rence of  the  two  houses  to  such  amendment 
bad  not  been  secured,  for  whicb  reason  It 
bad  not  been  rendered  efficient  Again,  If 
the  record  of  tbe  senate  had  averred  that  tbe 
title  and  the  act  Itsdf  were  there  amoided. 
and  that  of  the  boose  bad  asseverated  that 
while  that  assembly  bad  concurred  in  the 
amendment  to  tbe  body  of  the  bill,  it  bad 
refused  to  concur  In  the  title  as  changed, 
then  it  might  be  said  that  tbe  house  Journal 
faiiiy  impeached  tbe  bUl  as  enrolled.  It  will 
be  noted,  however,  that  while  It  Is  set  forth 
in  tbe  senate  Journal  that  Senator  Smith 
offered  certain  amendments  whicb  appear  In 
the  act,  it  is  not  steted  that  those  amend- 
mrato  -were  adopted,  or  that  any  amendr 
ments  whateyer  were  adopted;  and  tor  In- 
formation in  relation  thereto,  If  we  were 
confined  to  tbe  Journals  themselves,  we 
would  be  compelled  to  resort  to  the  ftete- 
ment  in  the  boose  Jonmal,  which,  at  best 
Is  but  secondary  evidence,  that  in  the  mes- 
sage from  the  senate  tt  was  alleged  that  tbe 
bill  had  been  passed  with  amendments. 
Thus,  in  order  to  sustain  sections  8  and  4,  If 
their  antbenticl^  sbonld  be  disputed,  we 
woQld  be  required  to  infer  tbat  Iwcause-  Sni- 
ator  Smith  ''moved  to  amend  by  iiuating" 
said  sections,  and  because  they  are  contain- 
ed in  tbe  bin  as  enrolled,  tbey  were  in  fact 
adopted  by  tbe  senate.  Jnst  as  we  find  these 
secticMis  in  the  bill  as  enrolled,  we  also  find 
the  amended  title.  Aided  hy  the  presump- 
tion that  tbe  title  was  legally  enacted  by  tbe 
legislature,  may  we  not  wHb  equal  proiwiety 
infer  tbat  it  was,  as  it  should  have  been, 
made  by  amendment  suffldently  comprehen- 
sive to  give  effect  to  said  sectlfois  at  tbe 
same  time,  and  as  a  part  of  tbe  same  ,  ac- 
tion? Tbe  pnqiiosltton  tbat  such  a  deducdtm 
may  not  be  made,  becanse  tbe  senate  journal 
recites  tbat  "tbe  title  was  agreed  to,"  is  not 
cogoit  and  is  tantemonnt  to  an  intlntatlon 
that  in  Mder  to  overthrow  tbat  wUdi  we 
are  bound  to  support  if  it  may  be  done  law- 
fully, we  oogbt  to  eondndck  from  tbe  amr 
blgoity  of  tbe  statement  tbat  tbe  senate  bad 
solemnly  performed  a  farce  under  the  guid- 
ance of  tfie  chabrman  of  its  ju^ary  com- 
mittee. It  cannot  t>e  claimed  that  such 
■statement  tmds  to  show  wfaetber  tbe  title 
which  was  "agreed  to"  was  tbe  (wigtaial  ti- 
tle, or  tbat  wbldi  tbe  bill  at  some  point  on 
ite  journey  acquired,  and  which  It  ought  to 
have  taken  then  ai|d  tb^.  Without  so 
much  as  a  hint  to  excuse  It,  we  sbonld  hes- 
itate to  say  tbat  tbe  probabilities  favor  a 
conduslou  tbat  the  '  senate  deliberately 
amended  a  bill  by  Insotlng  two  sections 
which,  becanse  not  referred  to  in  tbe  title, 
were  absolutely  void.  Tbe  fact  tbat  the  sen- 
ate messaged  tbe  bill  back  to  the  bouse  un- 
der the  original  title  can  have  ao.  weight  in 
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this  dlacnBalon,  because  tlie  record  shows 
ttaat,  without  exception,  the  title  was  thus 
^Iren  In  each  of  the  messages  which  passed 
between  the  two  houses  relating  to  the  bllL 
Not  tmly  iB  that  true,  but  It  ^ows  that  the 
house  committee  on  enrolled  bills,  after  It 
made,  or  should  hare  made,  examination  and 
comparison  with  the  engrossed  copy  of  the 
bill,  reported  It  as  enrolled  rmd&e  Its  origi- 
nal title.  Under  these  drcnmstances,  to  say 
that  the  act  Is  to  be  uphdd  by  a  presump- 
tion that  It  was  le^Uy  passed,  and  then  to 
announce  that  such  presumption  is  to  be 
overwhehned  by  oitries  in  leglslatiTe  JouT' 
nalB  which  prore  afflrmatlTdy,  "deariy,  con- 
duslrely,  and  beyond  all  doubt"  their  own 
utter  unrdlablllly,  la  to  give  judicial  sano, 
tlon  to  a  flagrant  IncondstCTcy. 

The  far-reaehlng  effect  and  the  disastrous 
results  which  would  f<dlow  such  a  decision 
as  counad  for  defendant  se^  to  have  made 
will  be  discerned  If  we  briefly,  adrat  to  the 
entries  In  those  same  l^i^tlve  Journals 
which  rdate  to  other  bills  whtdi  hare  hlth- 
«to  be^  deemed  to  have  tteai  oiacted  into 
laws.  Of  llie  bllla  Introduced  In  the  house 
In  the  leglslatiTe  session  of  1901,  and  which 
were  Anally  passed  by  both  houses  and  ap- 
proved by  the  goT«nor,  the  titles  of  35,  as 
th^  ai^ar  In  the  Session  Laws,  were  chan- 
ged  during  the  progress  of  the  bllla,  and 
prior  to  the  approval  of  the  governor.  It  Is 
shown  by  the  Jonniato  that  but  2  titles  of 
blUa  which  assumed  the  amended  titles 
thereafter  were  formally  amended.  The  ti- 
tles of  SO  were  amended  at  aome  stage  of 
their  course  before  they  signed  by  the 
governor,  but  there  is  no  «itry  In  dthor  Jomv 
nal  making  any  reference  thereto.  Of  these, 
16  stand  in  precisdy  the  same  attitude,  in' 
all  essential  respects,  aa  does  the  act  we  are- 
considering.  As  to  these  last,  the  first  evi- 
dence of  a  change  In  the  title  la  found  hi  the 
meeaages  from  the  governor  announcing  hia 
approval  of  the  bills.  In  most  ca^  a  re- 
cital appears  in  the  Journal  of  one  or  both 
booses  that  '*the  titie  was  agreed  to,"  but  in 
no  Instance,  as  to  the  20  bills  above  referred 
to,  la  there  any  intimation  of  a  change  In 
the  titie.  As  to  one  bill  the  house  Journal 
shows  that  the  title  was  materially  amend- 
ed. If  we  may  believe  the  senate  Journal, 
it  was  messaged  to  that  body  und«  a  title 
it  never  had,  and  after  action  by  the  sen- 
ate It  was  messaged  bach  to  the  house  un- 
der a  title  different  from  either  of  the  oth- 
ers. It  was  enrolled  under  still  another  ti- 
tie, and  signed  by  the  governor  under  a  titie 
which  it  had  never  before  assumed.  Still, 
upon  scruthiy  of  the  enroUed  bill.  It  fairly 
appears  that  the  titie  was  only  once  amend- 
ed, and  no  reason  why  It  should  have  trav- 
eled under  so  many  different  appellations  is 
manifest.  An  examination  of  the  Journals 
of  other  sessions  of  the  legislature  during 
the  past  10  years  reveals  even  greater  In- 
congruities and  more  Important  omissions 
than  do  those  of  1001. 


RfiiPORTBR.  (Ku. 

Retocning  teota  thti  dlgresslfui^  we  quote 
with  approval  the  language  of  Mr.  Chief  Jw- 
tice  Doeter  hi  the  case  of  In  re  Taylor,  ni- 
pra:  "Th^fore,  within  the  rule  before  de- 
clared and  now  reaffirmed,  the  mete  silence 
of  the  legislative  Journals  as  to  whether 
Amendm«it8  were  made  to  a  pending  bin  Is 
not  sufficient  to  Impeadi  the  measure  which 
flnaliy  appears  in  the  form  of  an  ennrikd. 
certified,  and  approved  enactment  containiBg 
the  amendmraits.  It  Is  no  reflection  iqwn 
I^lalative  Integrity,  no  criticism  of  legidt- 
tive  methods,  to  say  that  the  Journals  of  tte 
houses  are  often  oardesaly,  inaccurately,  sod 
iwrtlally  k^t.  They  are  ott&i  boniedlr 
made  up,  written  by  clertEs  bavlng  little  aml- 
tude  for  the  wn^  and  alight  sense  of  respm- 
slblll^  in  its  perfM-mancb  Upon  muqr 
days,  especially  as  the  session  advances,  the 
business  accumulates,  the  saving  of  time  be- 
comes Important,  and  the  reading  of  the  Jour- 
nal of  the  preceding  day  is  dispensed  with, 
so  that  mistakes  fail  of  correctim  and  nn- 
f<«tunate^  pass  into  forma  of  legislative  his- 
tnry.  It  is  also  a  nottnlous  fact  that  In 
many  cases,  to  a  great  extent  In  all  cases, 
the  jonmals  are  not  made  up  until  after  the 
legishitive  session  has  dosed.  They  an 
then  put  Into  such  methodical  shape  as  can 
be  done,  made  up  of  the  loose  and  dlBcon- 
nected  memoranda  noted  from  day  to  day  u 
the  legislative  aeralon  progressed."  To  this, 
with  prosHTlety,  it  may  be  added  that  those 
who  are  at  all  familiar  with  the  usual  conrae 
of  transacting  business  In  legislative  bodies, 
unless  they  happen  to  be  Judges  of  courts  of 
record,  know  that  It  ts  customary  for  the 
clerks  who  prepare  qiesaages,  reports,  snd 
even  the  Journals  themsdves,  to  d^  tiie  tl- 
Ues  from  bills,  and  use  such  divings  la- 
stead  of  writing  out  the  message,  report,  or 
Joumal  entry.  As  a  bill  Is  rarely  r^inted 
because  of  a  change  in  the  title,  the  original 
titie  is  most  frequentiy  used  becaose  the 
printed  bill  containing  it  Is  avallaUe.  It  fol- 
lows that,  under  the  rules  heretofore  ennnci- 
ated  by  this  court,  the  title  to. the  act  hi  cmi- 
trovHsy  moat  be  hdd  to  have  been  legally 
adopted. 

We  are  aware  that  the  case  of  Wdwter  v. 
City  of  Hastings,  S9  Neb.  S63.  SI  N.  W.  SHU 
declares  a  doctrine  which  by  fair  Imirtlcation 
is  opposed  to  the  position  we  have  takoL  la 
that  case  a  bill  was  at  all  times  referred  to 
under  Its  original  titie  up  to  the  time  of  the 
TeDort  of  the  committee  on  engrossed  and 
enrolled  bills  In  the  house  where  the  WIl 
originated,  and  In  such  repwt  the  amflid- 
ment  to  the  title  appeared,— In  other  words, 
the  Journals  ot  both  houses  were  absolutely 
silmt  as  to  whether  any  amendment  to  the 
title  had  occurred,— and  the  court  aald: 
"That  the  titie  was  changed  by  loseitlns 
therein  the  words  the  titie  and'  after  the  blH 
had  passed  the  legislature,  and  while  it  vw 
being  prepared  for  the  signature  of  the  «c- 
ecutive,  is  a  conclusion  that  cannot  be  avoid- 
ed without  disregarding  entirely  the  evidence 
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vt  the  InlBlatlve  journals.  This,  under  what 
Is  now  tbe  settled  doctrine  ot  this  court,  we 
cannot  do."  Wlthont  exin^lns  ui  i^bilon 
a>  to  whether  that  det^sitHi  confwnia  to  the 
xxile  announced  b7  tbe  court  which  made  It* 
we  nnfaito^gly  assert  that  It  can  have  no 
ai^licatkm  under  oars.  We  are  constrained 
to  quote  again  the  language  (tf  tike  Jus- 
tlce:  "Tlierefore,  within  the  rule  above  de- 
clared and  now  reafflrmed,  the  mere  sllMice 
of  the  legislative  journals  as  to  whether 
amendmoitB  were  made  to  a  pendli^  blU  Is 
not  sufficient  to  Impeach  the  measure."  In 
re  Taylw,  an^.  The  most  that  could  be 
said  of  the  effect  of  silence  <»  the  .part  of 
the  Journals  In  the  Netvaska  case  would  be 
that  such  silence  raises  a  doubt  as  to  wfaeth* 
er  the  bDl  was  properly  amended  ocnot,  and 
tUs  court  has  hdd  In  Ohemey  v.  McGlln- 
tock,  61  Kan.  94.  58  Pac.  998,  that  such 
d08bt  Is  not  Bufflcieot  to  destroy  the  act. 
In  State  v.  Burlington  &  M.  B.  B.  Co.,  60 
Neb.  741,  81  N.  W.  254,  It  was  said:  "It  U 
certain  that  the  enrolled  bill,  with  the  title 
It  now  contains,  was  not  read  In  the  house 
<«i  three  different  days;  hence  It  coold  not 
become  a  law."  If  It  should  be  hdd  that  a 
bill.  In  ordOT  to  become  a  law,  miut  be  read 
tlu:ee  times  In  each  house,  on  s^tanite  days, 
under  the  title  anallr  adopted.  It  is  probable 
that  such  holding  would  Invalidate  every  law 
on  our  statute  books  the  title  to  which  was 
amended  in  either  tomch  of  the  leglslattire. 
Bee,  as  bearing  upon  such  a  rigid  c<mstmc- 
tlon.  In  re  Division  of  Howard  Co.,  16  Kan. 
196. 

It  Is  p«isl8tently  urged  that  sections  3  and 
4  are  unconstltnti(mal  because  they  provide 
for  the  appointment  by  the  govornor,  for  the 
period  of  one  year,  of  Judges  in  the  Judicial 
districts  enumerated.  We  are  dted  to  the 
followhig  sections  oi  ttie  constitution  as  sup- 
porting this  contention: 

"The  state  shall  be  divided  into  Ave  Judi- 
cial districts,  m  each  of  which  tiiere  shall  be 
elected.  1^  the  electors  tboreof,  a  district 
Judge,  who  shall  hold  his  office  for  the  term 
of  fiiur  years.  District  courts  shall  be  held 
at  such  times  and  places  as  may  be  provided 
by  law."  Article  S.  S  0. 

"All  the  Judicial  officers  provided  for  by 
this  article  shall  be  elected  at  the  first  elec- 
tion under  this  constitution,  and  shall  re- 
side in  their  respective  townships,  counties 
or  districts  during  tbelr  respective  terms  of 
office.  In  case  of  vacancy  in  any  Judicial 
office,  it  shall  be  filled  by  appointment  of 
the  governor  until  the  uext  regular  election 
Hball  occur  mwe  than  thirty  days  aftw  such 
vacancy  shall  have  happened. 

"All  Judicial  aacen  shall  hold  their  of- 
fices until  their  successor  shall  have  quali- 
fied."  Article  3,  H  11,  12. 

"Justices  of  the  supreme  court  and  Judges 
of  the  district  courts  may  be  removed  from 
office  by  resolution  of  both  houses,  if  two- 
ihlrdB  of  the  members  of  each  house  concur. 
But  no  such  removal  shall  be  made  except 


upon  complaint,  the  substance  of  which  shall 
be  altered  npcm  the  Journal,  mx  until- the 
party  charged  shall  have  had  notice  and  off- 
portunity  to  be  beard."  Article  8,  S  15. 

Gounsd  for  plalotlff  <dtes  as  bearing  on  the 
question: 

'The  legislature  shaU  prescribe  the  time 
when  its  acts  shall  be  In  force,  and  shall 
inmlde  for  tiie  speedy  publication  of  the 
same;  and  no  law  ot  a  general  nature  libaXL 
be  in  force  until  the  same  be  published.  It 
shall  have  the  poww  to  provide  fen:  the  elec- 
tion or  app(^ntm«it  of  aU  officers,  and  the 
filling  of  all  vacancies  not  otiierwlse  i«ovid- 
ed  for  in  this  constitution."  Article  2,  S  19. 

"All  office  whose  election  »  u»polntment 
is  not  otherwise  provided  for,  shall  be  diosen 
or  appointed  as  may  be  prescribed  by  law." 
Article  15,  S  1. 

The  validity  of  this  act  as  a  wh(de,  and, 
by  necessary  Infwence,  the  constitutionality 
of  the  particular  provisions  now  challenged, 
was  sustained  by  this  court  In  the  case  of 
Wilson  V.  Clark.  63  Kan.  — 65  Pac  705. 
The  legislative  purpose  was  ther^  stated  as 
follows:  "The  act  in  question  undertakes  to 
revise  the  electoral  system  and  readjust  the 
be^nnlng  of  terms  1^  providing  that  all 
county  office,  except  county  commisatoners, 
shall  be  dioeen  at  the  same  gmeral  dection, 
and  that  Judicial  officers  shall  only  be  elect- 
ed ev^  two  years,  when  state  and  county 
officers  are  elected.  To  accomplish  this  pur- 
pose, and  Introduce  uniformity,  the  election 
of  county  offlcera  who  would,  under  the  old 
order  of  things,  have  been  chosen  at  the  Sec- 
tion in  1901,  was  postponed  until  the  dection 
ot  1002,  and  the  Judicial  dectitms  which 
would  have  occurred  in  certain  districts  in 
the  odd  yean  were  postponed  for  ime  year, 
and  required  to  be  held  in  the  even  years. 
This  action  necessarily  1^  an  interregnum 
of  one  year  between  the  end  of  one  regular 
term  and  the  commencement  ot  another}  and 
as  to  the  Judicial'  officers  the  act  provided 
that  the  Interval  should  be  filled  by  appoint- 
ment of  the  governor,  and  it  left  the  iaUr- 
regnum,  so  far  as  the  County  ot&cw  are  con- 
cerned, to  be  supt^led  under  the  general  pro- 
visions of  the  law."  It  was  also  said:  "It 
Is  next  omtended  tiiat  the  postponement  of 
the  election  of  certain  <^cers  for  a  year  Is 
against  the  constitutional  policy  that  offi- 
cers shall  be  chosen  by  electlm,  and  also 
contravenes  the  provlslcHi  fixing  the  terms  of 
Buoh  officers.  No  consUtutlixial  prorislon 
has  been  found  which  exivwsly  or  by  Im- 
plication limits  the  Ic^Mture  In  fixing  the 
commencement  of  the  terms  of  district 
Judges  and  county  officers.  A  Ihnlt  to  the 
duration  of  terms  Is  prescribed,  but  when  the 
terms  shall  begin  and  end  Is  fairly  within  the 
authority  and  discretion  of  the  leglriature. 
That  body  possesses  full  legislative  power, 
except  such  as  Is  expressly  or  Implied^  with- 
held by  the  state  constitution,  or  the  con- 
stitution and  laws  of  the  United  States. 
«   •  •  The  policy  <tf  the  statute  as  we 
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have  seen,'  Is  to  secure  uniformity  In  the  be- 
glnniiig  of  official  tmns,  and  also  to  avoid 
the  expense,  agitation,  and  other  disadvan- 
tages of  frequent  elections.  The  postpone- 
ment of  elections  for  one  year  Is  a  reasMi- 
able,  and  In  fact  the  only  practicable,  meth- 
od of  accomplishing  the  beneficial  purpose  of 
the  legislature.  If  the  legislature  had  post- 
poned elections  an  unreasonable  length  of 
time,— longer  than  was  necessary  to  effect 
the  avowed  purpose,  and  so  long  as  to  betray 
on  intention  to  make  the  offices  appointive, 
by  preventing  the  people  from  choosing  their 
officers  at  stated  Intervals  and  tor  regular 
terms,  or  If  It  appeared  that  it  was  done 
merely  to  extend  official  terms,  and  as  a  fa- 
vor to  Incumbents  of  offices,— there  might  be 
occasion  for  judicial  Interference  and  con- 
demnation. *  *  *  It  Is  true,  as  argued, 
that  the  legislature  cannot  make  the  Judicial 
and  county  offices  appointive,  rather  than 
elective;  and  It  Is  also  true,  as  was  remarked 
by  Justice  Valentine  In  Bice  v.  Stevens,  25 
Kan.  302,  that  'the  theory  of  our  law  is  that 
officMB  sfaali  be  elected,  when  It  can  be  con- 
veniently done,  and  that  the  appointment  of 
officers  will  only  be  tolerated  In  exceptltmal 
caaes.'  Here  we  bftve  an  exceptional  case. 
The  constitution  requires  that  these  officers 
shall  be  elected  for  regular  terms,  and,  If 
provision  I^  made  for  such  elections  for  regu- 
lar terms,  the  requirement  of  the  constltn- 
tlOD  Is  satisfied.  From  the  beginning  It  has 
hem  held  that  the  l^lslature  bad  the  power 
to  provide  for  interr^uma  or  exceptional 
terms  Intervening  between  regular  terms,  or 
before  the  commencement  of  terms  as  estab- 
lished by  law.  In  Hagerty  v.  Arnold,  13 
Kan:  383,  It  was  held  that  the  c<Histltutlon 
having  fixed  the  terms  of  t^ces,  the  legisla- 
ture cannot  make  them  more  or  lees,  but  for 
vacancies  or  exceptional  terms  the  legisla- 
ture had  the  power  to  say  bow  the  offices 
shall'be  filled,  up  to  the  time  when  the  regu- 
lar term  commences,  even  If  It  requires  two 
elections  in  cme  year.  [Citing  many  Kansas 
cases.]  In  making  ptuvlslons  for  exception- 
al terms  or  interregnums  arising  from  a 
change  In  the  time  of  elections,  the  consti- 
tutional right  of  no  officer  Is  Infringed.  He 
is  entitled  to  hold  his  office  for  the  fixed 
term  for  which  he  was  elected,  and  untU  bis 
successor  has  qualified.  He  does  not  tu^. 
aa  in  some  of  the  states,  until  his  successor 
la  elected  and  qualified,  bat  he  holds  over 
<mly  till  such  time  as  his  successor,  who  has 
been  chosen  according  to  law,  has  qualified 
and  presents  himself  for  the  office.  It  will 
be  observed  that  In  some  of  the  cases  cited 
the  vacancies  or  exceptional  terms  have  been 
ffiled  by  provisional  appointments,  and  In 
others  that  the  Incumbents  have  been  per- 
mitted to  bold  over  until  the  beginning  of 
the  regular  term.  It  Is  Immaterial  whether 
the  Int^ral  between  the  regular  terms  Is 
called  a  *vacancy,'  an  intefregnum,'  or  an 
'exceptional  term.'  Whatever  it  Is.  there  Is, 
DA  doubt,  power  in  the  legislature,  under  the 


authorities  cited,  to  make  provision  for  the 
occupancy  of  the  office  until  the  begloniog 
of  the  next  regular  term;  and  the  fact  that 
an  appointment  Is  provided  for  will  not  ren- 
der the  act  invalid.  The  queetlm  of  legis- 
lative power  to  postpone  elections  and  read- 
just the  cmnmencement  of  official  terms  has 
been  affinnatlvely  decided  by  courts  of  other 
states,  and  most  of  them  have  CMistltuUonal 
limitations  up<Hi  the  terms  and  tenure  of  offi- 
cers similar  to  those  found  in  our  constitu- 
tion. The  exerclBe  of  the  power  has  been 
generally  sustained,"— citing  many  decisions 
of  other  states.  See,  also.  State  v.  Albert 
55  Kan.  IM,  40  Pac.  286.  In  the  second 
Itaragraph  of  the  syllabus  in  the  same  case 
it  was  held:  "For  the  purposes  named,  the 
legislature  has  constituticmal  po^er  to  read- 
just the  commencement  of  c^clal  terms  by 
postpcmlng  elections  for  a  reascmable  tUne^ 
and  provisioDs  for  the  filling  of  the  offices 
durhig  the  Interval  between  the  end  o(  one 
regnlar  term  and  the  commencement  <^  an- 
other  are  not  Invalid." 

Thus  are  disposed  of,  by  a  decision  of  this 
court  relating  to  the  same  act;  all  of  the 
questions  here  presented,  with  the  possible 
exception  of  one.  It  Is  urged  that  the  act. 
In  providing  for  the  appointment  of  a  judge 
for  the  period  of  one  year,  is  violative 'of 
that  clause  of  section  11,  art  3,  of  the  con- 
stitution, which  provides,  "In  ease  of  va- 
cancy In  any  Judicial  office,  It  shall  be  filled 
by  appointment  of  the  governor  until  the 
next  regular  election  that  shall  occur  more 
than  thirty  days  after  such  vacancy  shall 
have  happened."  It  may  be  remarked  that 
In  this  case  there  Is  no  such  vacancy  as  is 
contemplated  In  the  constitutkmal  provisioa 
just  quoted.  Pursuant  to  the  scheme  of  the 
legislature  to  make  electitms  less  freqowt 
and  to  secure  unlfwmlty  In  the  commence- 
ment, and  therefore  the  ending  of  <^Iil 
t«rms,  It  provided  for  an  Interim  between 
the  time  of  ending  of  the  t&m  of  the  then 
incumbent  and  the  b^innlng  of  the  term  of 
the  regularly  elected  successor,  and  It  o^ 
dained  that  during  such  Interim  certain  ]a- 
dlclal  officii  should  be  filled  by  appointees 
of  the  governor.  That  was  a  part  of  tbe 
general  design,  and  because  It  is  conson&nt 
with  the  aim  and  purpose  of  the  lawmaUog 
tribunal,  clearly  dednclble  from  tbe  act  ux^ 
if  within  .Its  power,  it  would  be  an  amo- 
tion of  authority  on  the  part  of  this  court 
to  orlticlse  or  condemn  the  law  because  we 
might  believe  that  a  particular  provision 
was  unnecessary  or  unwise.  Confessedly,  if 
no  provision  had  been  made  for  filJiag  tbe 
judicial  offices  during  the  exceptlouai  term 
created,  the  incumbents  would ,  have  con- 
tinued to  hold  until  their  successors,  chosea 
in  the  usual  manner,  were  qualified.  Possi- 
bly that  will  be  the  product  of  tbe  law  Ui 
its  application  to  county  offic«v,  or  ao  ex- 
ception may  be  declared  to  exist  ss  to  sber- 
IKb  and  treasurers  who  have  held  two  full 
terms,  for  which  reason  It  may  t>e  a4Jodged 
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that  thej  are  Incltglble  to  bold  tcr  the  ex- 
ceptional one  created  by  this  act  Upoo 
these  matters  we  expum  no  <qplnlon.  That 
the  effect  of  tbe  act,  when  oonitmed  with 
ref  eraice  -  to  ccmstltntlonal  Inhibitions  and 
former  adjudications  of  tbls  coort,  may  be  to 
make  some  of  the  county  officers  bold  over 
under  existing  laws,  and  to  reqalre  that  sncb 
Bherlfb  and  treaaurm  be  anointed  to  fin 
such  Intenral,  is  bnt  a  manifestation  of  leg<- 
Islatlre  discretion,  Into  the  wisdom  of  which 
we  may  not  tnqnlze  We  Intend  no  intima- 
tion that  such  will  be  hdd  to  he  tbe  cwiee- 
qoence  of  tbe  act,  and  Mily  annoonce  a  bdlef 
that  if,  In  an  action  dlrectiy  Invt^Tlng  the 
question,  it  sbonld  be  so  detwmlned,  mere 
considerations  of  deslrablUl7  would  not  snf- 
flee  to  nnlllfy  the  ihtotIbIwu  The  fiict  that 
tbe  legislature  expressly  detearmlned  that 
during  the  official  period  Interrenlng  the  ter* 
mlnatlon  of  the  then  odatlng  regular  terms 
of  the  judges  In  the  districts  named  in  the 
act,  and  tlie  senmd  Monday  la  January  -fol- 
lowing  soch  termination,  the  offices  h^  by 
them  should  be  filled  by  appointment  of  tbe 
governor,  was  and  Is  a  matter  Indnded  with- 
in the  general  leglalatiTA  power,  with  which 
the  legislature  Is  invested  by  the  ocmstito- 
tlon;  and,  being  so,  Its  vaUdlty  is  not  af- 
fected by  tbe  consldraatimi  that  tbe  public 
welfare  would  have  been  as  well  or  better 
subserved  if  the  action  had  not  been.  takoL 
No  constitutional  term  was  thweby  abbre- 
I4ated,  and  no  intention  was  betrayed  to 
Interf^  with  or  d^lve  a  Judge  of  any  of 
his  vested  rlSbts.  Wilson  v.  Clark,  sniwa, 
and  authorities  cited. 

It  will  be  observed  that  there  Is  an  am- 
biguity in  the  language  of  the  c<mBtituti<mal 
provision  which  authorises  jk'  vacancy  to  be 
filled  by  appointment  of  the  governor  nntU 
the  next  regular  Section.  If  this  must  be 
literally  construed,  what  does  it  mean?  Do 
the  appointees  of  the  govanw  hold  only  un^ 
til  the  close  of  electitm  day.  or  until  the 
close  of  the  succeeding  S'rlday,  whoi  the 
retnnu  are  canvassed  by  tbe  county  board, 
or  until  the  returns  from  the  counties  consti- 
tuting the  dtotrict  ate  canvassed  by  the  state 
board,  sevnal  weeks  later,  w  until  a  certifi- 
cate of  election  is  Issued  to  the  prevailing 
candidate?  Or  suppose  that  in  a  given  dis- 
trict some  of  the  qualified  Sectors  should  be 
absent,  employed  in  tiie  militia  or  volunteer 
military  service  of  the  state  or  ot  the  United 
States,  and  the  place  off  voting  should  be  so 
far  distant  that  tbe  returns  could  not  be 
received  In  time  to  be  canvassed  by  the  state 
board  in  Xovember,  but  could  be  within  a 
fortnight  thereafter,  would  the  candidates 
running  for  the  sbwt  term  between  the  time 
of  the  deeticm,  or  whenever  it  may  com- 
mence, and  the  second  Mmday  of  January 
following,  be  deprived  of  the  votes  of  such 
absent  electors?  In  case  of  such  ambiguity, 
legislative  construction  of  a  constituti<mal 
provision  Is  often  of  value;  and  in  this  state, 
when  new  districts  have  been  created  by  the 


lei^slature,  it  has  usually  been  provided  In 
the  act  that  the  appointees  of  the  governor 
should  hold  until  tbe  second  Monday  In  Jan- 
nary  following  the  next  regular  election,  and 
that  at  such  election  a  Judge  should  be  cho- 
sen whose  term  did  in  fact  'b^In  at  the 
time  last  Indicated,  whetiier  it  was  so  nom- 
inated in  the  act  or  not.  This  is  not  present- 
ed as  a  etmtndllng  projmsltion,  and  It  is,  per- 
haps, ot  little  momoit;  for  it  Is  dear  that 
the  l^islatnre  ^d  not  transcend  Its  au- 
thority In  extending  tiie  Interval  which  it 
created  beytmd  "the  n^  regular  electUm," 
whatever  that  may  mean.  It  is  only  sug- 
gested  as  one  of  the  ctmslderations  which 
may  have  influenced  the  legislature  in  exer- 
clsii^r  such  authority. 

In  the  view  we  have  taken,  and  under 
the  prior  decisions  of  this  court  sostalntng 
the  creating  by  lei^slaUve  ouotments  of  ex- 
ceptional tarns,  none  ot  the  antiuMrlties  pre- 
sMited  by  defendant  In  tills  case  is  api^ca- 
Ue.  No  one  of  thom  cases  relates  to  an  ex- 
clonal  term  esUblisbed  by  special  legls- 
Ution,  with  authority  thereby  granted  to  the 
executive  to  supply  the  same;  but  in  nearly 
every  instance  they  refer  to  and  condemn  an 
attempt  on  the  part  (tf  the  govemw  to  Inter- 
foe  and  act  as  though  a  vacancy  existed, 
whoi  not  authcsrlsed  by  law  so  to  do.  No 
argument  Is  necessary  to  prove  the  inaKdl* 
cabillty  of  that  class  of  cases.  Of  these  and 
the  others  It  may  be  said  that  most  of  them 
are  baaed  upon  constitutional  piovisltms 
which  allow  an  office,  in  addition  to  his 
term,  to  h<M.  until  his  successor  Is  elected 
and  qualified.  The  authorities  are  substan- 
tially agreed  that  th«re  Is  a  broad  distinct 
tlon  between  tbe  meaning  of  the 'words 
"elected  and  qualified"  and  that  of  "qnaU- 
fied"  ahme,  and  the  dlsUnetifm  Is  based  up* 
on  the  consideration  that  the  word  "elected" 
has  a  well-defined  and  universally  recog- ' 
nised  meaning,  and  that  when  used  It  may 
not  be  assumed  that  the  constitutitm  fram- 
en  Intended  It  should  have  no  significance, 
and  might  therefore  be  Ignored.  That  .there 
was  a  porposein  leaving  out  thewwd  "^ect^ 
ed"  in  section  12,  art  3,  must  be  presniqed: 
from  tbe  fact  that  In  section  1,  art  1,  which 
applies  to  officers  of  tbe  executive  depart- 
ment it  is  expressly  provided  that  they  shall 
"hold  tiieb^  offices  for  the  term  of  two  yeses 
from  tiie  second  Monday  In  January,  next 
after  tbelr  election,  and  until  their  succes- 
sors are  elected  and  qnailfled."  There  Is  no 
ground  for  saying  that  the  word  "elected" 
was  acddentelly, omitted  from  section  12,  art 
3.  According  to  all  tbe  lexicographers,  a  suc- 
cessor la  merely  one  who  succeeds  or  takes 
tbe  place  ot  anotbw.  Two  of  the  counsel 
tor  defendant  present  definitions  of  the  word 
"successor"  as  apidlcable  to  section  12,  ari. 
3,  (tf  the  constitution.  These  deflnititms  are 
new,  and  display  the  Ingenuity  of  counsd. 
One  says:  "Can  the  governor  ai^oint  a 
Judge's  successor?  Can  be  be  authorised  by 
the  legislature  to  do  so?   We  mean  a  me- 
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cesser  wKhln  the  meaning  of  section  12,  art 
3,  of  tbe  constitution.  A  Judge's  Bucceasor, 
within  the  meaning  of  that  section,  is  one 
chosen  to  fill  the  next  regxilar  term."  The 
other  counsel  says:  "A  successor  is  one  who 
follows  In  the  next  following  term  after  that 
filled  by  the  incumbent.  Between  the  incum- 
l>ency  of  one  In  office  and  that  of  his  suc- 
cessor there  can  be  no  vacancy,  because 
where  the  one  ends  the  other  begins."  We 
fear  either  to  embrace  or  to  antagonize  this 
last  specification,  for  we  are  not  sure  we  un- 
derstand what  Is  meant  by  the  author.  In 
their  brief  and  argument,  defendant's  coun- 
sel Ignore  section  19,  art.  2,  of  the  c<Mi8ti- 
tutlon,  which  is  plainly  adequate  to  meet  the 
requirements  of  the  situation  established  by 
the  law  we  are  considering.  A  court  should 
hesitate  before  consenting  to  be  guided  by 
a  system  of  reasoning  dependent  upon  a  defi- 
nition of  ordinary  words  which  may  not'  be 
found  In  any  dictionary,  and  no  Incentive, 
however  potent  it  may  l>e,  can  require  such 
literal  construction  of  one  clause  of  the 
constitution  as  will  result  in  the  repudiation 
of  others  equally  i)ertlnent.  It  Is  well  said 
by  counsel  for  plaintiff  In  their  brief  that: 
"Section  12,  art.  3,  cannot  be  construed  as 
If  it  were  the  only  provision  of  the  entire 
tustrument  regarding  tenure.  It  mast  be 
treated  as  In  pari  materia  with  other  equally 
sigAiflcant  and  aathwltatlve  sections.  TTie 
fact  that  It  empowers  tbe  incumbent  to  hold 
over,  not  until  his  successor  is  elected  and 
qualified,  but  until  he  is  qualified.  Is  vitally 
Important,  and  this  language  cannot  be  dis- 
torted or  disregarded.  To  construe  this  sec- 
tion literally  aud  regardless  of  all  oth»8  is 
to  give  every  judicial  officer  whose  office  has 
been  created  for  a  tempturary  period  only,  a 
life  traure,  because  no  successor  could  ever 
.be  chosen.  Under  so, literal  and  clolster- 
Ufee  a  constructlou,  a  Judge  pro  tern.,  chosen 
In  accordance  with  section  20,  art  3,  being 
unquestionably  an  officer,  and  a  Judicial  offi- 
cer, would  hold  uiitfl  the  bar  should  see  fit  to 
choose  another  Judge  pro  tern."  The  ab^ 
surdity  of  aAoptlng  such  a  construction  la 
painfully  appar^t.  Hagerty  t.  Arnold,  13 
Kan.  383. 

We  have  discussed  the  insistence  of  coun- 
sel for  defendant  that  the  governor's  ap- 
pointees under  this  act  may  not  bold  beyond 
"the  next  regular'  election,"  because  that 
particular  topic  was  not  adverted  to  In  the 
opinion  In  Wilson  j.  Clark,  supra,  which  we 
regard  as  determinative  of  the  main  ques- 
tion, to  which  this  one  is  a  mere  incident. 
If,  as  we  there  held,  tbe  legislature  has  the 
right  to  create  an  exceptional  term,  and  to 
provide  for  filling  the  office  during  its  exist- 
ence, in  virtue  of  the  dominion  accorded  to 
It  by  section  1,  art.  2,  of  tlte  constitution, 
which  provides  that  "the  legislative  power 
of  this,  state  shall  be  vested  in  a  house  of 
representatives  aud  senate,"  its  Jurisdiction 
is  nowise  abridged  by  the  provision  of  sec- 
tion 2,  art  8,  or  by  any  other  section  ot  tbe 
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constitution  to  wtalcb  reference .  has  been 

made. 

Following,  then,  and  approving,  the  ex- 
clusions reached  unanimously  by  this  covt 
in  tbe  case  of  Wilson  v.  Clark,  supra,  whleta^ 
after  reconsideration,  we  are  convinced  are 
correct,  and  wblcdi  are  confessed  and  shown 
to  be  faultless  by  counsel  for  defendant  ve 
find  no  difficulty  In  det^mlning  that  tbe  sec- 
tions of  the  act  assailed  do  not  contravene 
any  section  of  the  constitution;  that  tbsf 
were  enacted  In  the  lawful  exercise  of  pow- 
er vested  in  tbe  legislature  by  that  instmj 
meut,  and  must  be  upheld  and  respected  by 
this  court. 

It  is  therefore  ordered  that  the  defwid- 
ant  James  E.  Andrews,  be  ousted  from  the 
office  of  judge  of  tbe  Thirty-Fifth  Judicial 
district  of  this  state,  and  that  be  surrender 
the  same  to  Charles  E.  Lobdell  without  de- 
lay. 

JOHNSTON,  SMITH,  CUNNINGHAM, 
GREENE,  and  POLLOCK,  JJ.,  concur. 

DOSTER,  C.  3.  I  dissent  from  the  deci- 
sion of  this  case.  I  dissent  on  the  strragtli 
of  the  very  rule  invoked  by  the  majority,- 
titat  tbe  enrolled  bill  is  to  be  taken  as  eaa- 
elusive  evidence  of  its  due  enactment  "un- 
less the  legislative  Journals  show  affirma- 
tively, •clearly,  conclusively  and  beyond  all 
doubt  to  the  ^contrary."  Tbe  JouroalB  do 
show  affirmatively,  clearly,  conclusively,  and 
beyond  all  doubt  that  tbe  title  of  the  act  In 
question,  as  it  appears  In  the  enrolled  Mil 
and  published  statutes,  was  not  adopted  as 
the  title  of  the  act  They  show  so,  because 
at  every  step  in  the  progress  of  the  bill, 
fronr  its  introduction  to  the  report  of  the 
committee  on  enrolled  bills  made  after  its 
final  pasHQge  in  tbe  bouse  last  actli^  on  It, 
it  is  described  by  Its  original  title,  without 
a  word  auywb«'e  indicating  Its  amendment 
Tiiat  Is  an  afflrmatlve— a  clear,  conclusive, 
and  unquestioned— showing  that  it  was  not 
amended.  Short  of  an  express  negative  dec- 
laration in  the  journals  that  no  amendments 
were  made,  there  could  not  be  a  clearer 
showing  of  nonamendment  of  tbe  title.  No 
pretense  Is  made  that  the  title  was  amended 
until  the  bin  reached  the  senate.  The  Jour- 
nal of  that  body  shows  that  when  put  on 
Its  final  passage  It  was  described  by  its  orl;* 
Inal  title.  This  Journal,  after  reciting  tiiat 
a  constitutional  majority  voted  In  favor  of 
the  passage  of  the  bill,  also  recited  th^t  '^e 
title  was  agreed  to."  Tbe  house  jounuil 
shows  that,  after  the  passage  of  tbe  Mil  In 
the  senate.  It  was  messaged  back  to  tbe 
house  by  its  original  title.  That  Journal  also 
shows  that  it  was  again  passed  in  the  house 
under  Its  original  title,  and  it  also  shows 
that  the  final  act  In  Its  l^lslatlve  history, 
to  wit.  Its  enrollment  was  performed  stDI 
under  the  same  title.  In  the  name  of  sU 
that  is  reasonable,  what  more  'could  be 
asked,  to  constitute  an  affitinatiire^  dear. 
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and  cfmdinlTe  shoving  that  the  title  of  the 
bill  remained  unchanged  at  er^  step  of 
Its  progress  through  the  two  houses?  Now, 
the  above  recitals  of  legisUttlTe  proceedings 
are  not  my  lufcmnees  and  conehufons.  They 
are  the  facts  set  forth  to  the  majority  opin- 
ion by  quotations  fK»D  the  leglslatlTe  Jour- 
nals. Against  the  aftonatlTe,  onaaesdoued, 
clear,  and  concluBlTe  showing  of  nonamoid- 
tnent  which  th^  make,  my  associates  Jus- 
tify their  decision  on  the  ground  that,  Inas- 
much as  the  body  at  the  bill  was  so  amoid- 
ed  In  the  senate  as  to  reqnh«  a  correspcmd- 
Ing  amendmoit  of  the  tltl^  It  aaust  be  pre- 
anmed  Oiat  the  lattw  amendment  was  made. 
I  snbmlt  that  the  labored  fucgument  of  my 
Brother  KLLI8,  extending  OTer  seroral 
pages,  generallseB  Itself  Into  that,  and  noth- 
lug  more,— the  title  ought  to  have  been 
amended  because  the  blU  iras  amended; 
therefore  It  must  be  iwesnmed  that  the  tat' 
OKT  was  amended.  That  8<nrt  of  argument 
will  not  do.  The  doe  performance  ot  things 
which  ought  to  have  been  done  will  be  pre- 
sumed hi  the  lack  of  proof  that  they  were 
not  done,  but  the  doing  of  them  will  not  he 
presumed  in  the  tEce  ot  positive  and  un- 
doubted evidence  that  such  was  not  the 
ca8&  There  is  not  a  fwmer  declsl(m  of  this 
court  which  gives  countenance  to  the  one 
now  mad&  In  both  cases  from  whl<di 
Imgthy  extracts  were  quoted.  It  was  sought 
to  Imipeach  the  enrolled  bills  by  the  ambi- 
guity or  mere  silence  of  the  Journals.  In 
Homrlghausen  v.  Knoche,  58  Kan.  646,  SO 
Pac.  879,  as  stated  In  the  syllabus,  the  en* 
tries  In  the  legislative  Journals  respecting 
the  passage  of  the  bill  **wete  amUgnous  and 
conflicting.  Some  of  the  recitals  and  entries 
Indicated  that  a  constitutional  majmity  had 
voted  for  the  bUl,  while  others  indicated  the 
contrary."  On  that  state  of  facts  It  wu 
said,  as  quoted  in  the  majority  opinion:  "If 
there  Is  any  room  to  doobt  what  the  Jom^ 
nato  ot  the  l^slatwe  say.  If  th^  are  ma>e- 
ly  sllmt  or  ambiguous,  w  If  It  Is  possible  to 
explain  them  on  the  hypothesis  that  the  en- 
ndled  statute  Is  correct  and  valid,  then  It  Is 
the  duty  ot  the  court  to  hold  that  tlie  en- 
nrtled  statute  Is  valid."  In  the  case  In  re 
Taylor,  00  Kan.  87.  55  Pac.  340,  It  was 
sought  to  Impeach  an  mrolled  Wll  by  infer- 
ences derivable  from  the  silence  of  the  Jour- 
nal, and  omissions  of  statement  from  It  as 
to  the  enactment  of  parts  of  the  measure. 
Beplying  to  the  ^ort  to  do  that  fljr  those 
reasons  It  was  said,  as  quoted  In  the  maJcM*- 
ity  opinion:  "Thertfore,  wltbln  the  rule  be- 
fore declared  and  now  reaffirmed,  the  mere 
silence  of  the  legislative  Journals  as  to 
wbethOT  amendments  were  made  to  a  pend- 
ing bOl  is  not  sufficient  to  Impeach  the 
measure  which  Anally  appears  In  the  form 
of  an  oumlled,  cratlfled,  and  apjffoved  ea- 
actment  coatalnlng  the  amendments."  I 
insist  that  a  l^^latlve  Journal  Is  not  silent 
as  to  whethOT  an  amendment  of  the  title  of 
a  bill  was  mad%  which,  four  several  times 


atter  the  time  It  Is  said  to  have  been  made, 
describes  the  bill  by  Its  original  title.  Such 
a  Journal  Is  as  positive  and  unequivocal  on 
the  subject  as  though  It  had  In  terms  de- 
clared that  the  amendment  was  not  made. 
The  existence  of  similar  defects  in  other 
measures  adopted  at  the  same  session.  If 
sudi  be  the  fact,  Is  of  no  moment  whatever. 
It  was  dwelt  on,  however,  as  though  it  were 
important  It  Is  true  that  "hard  cases  make 
bad  law,"  but  there  oin  be  no  Justification, 
because  ot  the  weight  and  momrait  of  a 
case,  fxx  flying  in  the  face  of  plain  legal 
rules,  whne  at  the  same  time  pntfesslng  ad- 
herence to  them.  Bett«  abolish  the  rule, 
and  substltnte  one  which  It  will  not  be  nec- 
essary to  vlcriUito  while  pret^Ing  to  obey. 

As  to  the  other  pn^rasltlon  in  the  case  I 
am  in  much  doubt.  That  the  act  canpower- 
Ing  the  governor  to  ai^lnt  is  Invalid,  I  ' 
have  no  doubt.  It  Is  invalid  because  It  as- 
sumes  to  vest  the  executive  with  a  power 
ef  appointment  to  hold  until  January,  1903. 
when  tb»  constitution  limits  the  time  to  the 
"next  regular  election"  In  November.  I 
think  the  phrase  "next  regular  election" 
may  be  extended  by  construction  to  mean 
"until  the  ascertainment  of  the  next  regular 
election,"  but  visAet  that-j^vlslon  thus  con- 
strued the  le^slature  cannot  set  the  time 
for  the  Induction  into  office,  except  as  It 
sets  the  date  for  the  canvass  of  the  vote  and 
the  declaration  of  the  result.  However,  iuf 
dependently  of  the  legislative  act,  the  gov- 
emot  has  a  ctmstltntlonal  power' of  anoint- 
ment, and  It  may  be  that  the  appointment 
made  by  him  In  this  case  was  Justified  under 
his  general  authority.  That  depends  on  the 
meaning  of  the  word  "vacancy"  as  used  In 
the  constitution  (article  3,  I  11),  and  mi  the 
validity  of  the  l^slatlve  act  tinder  that  and 
other  constitutional  provisions.  As  to  those 
matters  I  am  In  doilbt 
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LIVEBPOOI.  &  L.  &  G.  INS.  CO.  t.  HECK- 
MAN. 

(Supreme  Court  of  Kansas,  Division  No.  2. 
Feb.  8, 1002.) 

TRIAI/-4>ST0PPBL  TO  OBJECT— INSDRANOS— 
TOTAL  LOBS.  ■ 

1.  The  general  rule  that  a  party  cau  secure 
no  advantage  from  an  invited  ruling  appliea 
where  the  trial  court  proceeds  with  the  trial 
upon  the  erroneous  theory  adopted  by  the  par- 
ties In  their  pleadings,  when  the  party  coin- 
plaipiuK,  by  his  pleading,  first  induced  the 
form  of  pleading  adopted. 

2.  The  phrase  "total  loss,"  or  Its  equivalent, 
"wholly  deatroyed,"  when  applied  to  insurance, 
does  not  mean  the  complete  annihilation  or  ex- 
tinction of  the  propertj-  iusured.  Neither  does 
the  tomi  refiiiire  the  portion  of  the  property 
remaining  after  loss  shall  have  no  value  for 
any  purpose  whatever,  but  does  mean  only 
mich  destruction. or  loss  of  the  property  insur- 
ed as  deprives  it  of  the  character  in  which  it 
was  insured. 

3.  Whether  a  loss  by  fire  of  property  covered 
by  a  pQllcy  of  insoxance  Is  total  or  onljr  cw;- 
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tial  Is  ordinarity  ft  qne*t!on  of  fact  for  the 

Jnry, 

(Syllabus  br  the  Oonrt) 

Error  from  aist^ct  court,  Montgomery 
coimtr;  A.  H.  Skidmore,  Judge. 

Action  by  L.  S.  Heckmon  against  the  LIT* 
erpool  &.  London  &  Qldbe  Insurance  Com- 
pany. Judgment  for  plaintiff.  D^endant 
brings  error.  Affirmed.   

Argued  before  D08TBB,  C.  and  SUITH 
and  POLLOCK,  J3. 

Qulntou  &  Qulnton,  for  plaintiff  In  ^rer. 
J.  B.  &  W.  B.  Zlegler  and  A.  B.  Clark,  for 
defendant  in  error. 

POLLOCK.  J.  A  contention,  more  diffi- 
cult of  dl^osltion  than  the  merits  of  the 
controversy,  arises  in  this  case  upon  the 
form  of  the  pleadings.  This  Is  an  action 
brought  upon  a  policy  of  Insurance.  The  pe- 
tition sets  forth  a  copy  of  the  policy,  and  al- 
leges a  total  loss  of  the  Insured  property. 
The  policy  contains  provisions  for  the  aa* 
certainment  by  a  board  of  appraisers  of  the 
amount  of  the  loss  in  a  caae  of  disagree* 
ment  as  to  the  amount,  as  a  condition  pre- 
cedent and  prerequisite  to  the  bringing  of  an 
action  on  the  policy.  These  provisions,  how- 
ever, have  DO  force  or  application  in  case  of 
total  loss  occurring  In  those  states  having  a 
valued-policy  law.  Where  there  Is  nothing 
to  appraise,  a  provision  for  appraisem^t  is 
nugatory  and  void.  O'Ke^e  v.  Insurance 
Co.,  140  Mo;  568,  41  8.  W.  922,  39  L.  R.  A. 
819;  Insurance  Co.  v.  Eddy,  36  Neb.  461.  64 
N.  W.  866,  19  L.  R.  A.  707;  Insurance  Co.  v. 
Bush  (Neb.)  82  N.  W.  313.  This  state  has  a 
vulioed-poUcy  law.  Section  S407,  Oen.  St. 
lOOL  The  petition  averring  a  total  loss.  It 
was  not  tncombent  upon  plaintiff  to  allege 
or  show  any  compliance  with  the  conditions 
of  the  policy  pleaded  providing  for  an  ap* 
pralsement  of  the  amount  of  the  loss.  Nei- 
ther was  It  necessary  to  plead  or  show  an 
excuse  for  noncompliance.  These  conditions 
might  be  wholly  ignored.  But  under  such 
pleading  the  proof  must  conform  to-  and  sus- 
tain the  averment  of  total  loss,  or  the  terms 
of  the  contract  pleaded  will  defeat  a  recov- 
ery. A  sufficient  answer  to  such  a  pleading 
is  a  denial  of  total  loss.  The  proyislona  for 
appraisement  are  wholly  Immaterial. 

Tbe  defendant  In  this  case  first  answered 
by  a  Qualffied  general  denial,  admitting  the 
maldng  of  the  policy  as  pleaded,  and  loss 
thereunder,  but  averring  such  loss  to  be  par- 
tial, not  total,  and  set  forth  at  length,  as 
a  further  special  defense,  the  provisions  con- 
tained in  the  policy  for  appraisement  and 
the  stipulation  prohibiting  the  bringing  of  an 
action  thereon  until  the  amount  of  loss  had 
been  ascertained  by  appraisers;  allseed  a 
demand  for  appraisement  by  the  company; 
a  compliance  therewith  by  plaintiff;  the 
appointment  of  an  appraiser  by  the  plaintiff 
and  by  the  company;  the  entering  upon  an 
awralsement;  tliat  no  award  of  appraisers 


had  been  made,  and  as  a  consequence  tlie 
action  was  prematurely  brought,— ell  of 
which  allegations  of  special  defense  were 
either  surplusage,  or  evidential  cmly  of  tbe 
fact  that  the  loss  was  partial,  and  not  total, 
and  not  regarded  by  the  plaintiff  to  be  total, 
and  constituted  no  defense  to  the  cause  of 
action  stated  in  the  petition.  To  this  tn- 
Bwer  plaintiff  replied:  (1)  By  general  de- 
nial; <2)  by  way  of  a  special  reply  denylnf 
any  disa^eement  as  to  the  amount  of  tlie 
loss;  admitted  the  appointment  of  apprais- 
ers, the  entering  upon  an  appraisemoit,  but 
averred  the  abandonment  of  the  appraise- 
ment ent^ed  upon  by  the  company,  without 
fault  on  the  part  of  plaintiff.  To  this  special 
reply  defendant  filed  a  general  demurrer. 
This  demurrer  was  overruled.  Upon  tlie 
trial,  plaintiff  offered  evidence  tending  to 
establish  both  a  total  loss  under  the  poller, 
and  an  abandonment  by  the  company  of  tlie 
appral8»nent  ei^tered  upon.  In  addition  to 
the  general  verdict,  the  Jury  found  speciallr 
both  a  total  loss  and  tbe  abandonmoit  ot 
tbe  appralsemoit  by  the  company.  Def«id- 
ant  at  the  trial  proceeded  upon  the  theory 
that  the  loss  was  not  total  but  partial  that 
an  ai^raisement  was  necessary,  and  that  It 
had  been  neither  waived  nor  abandoned  by 
the  company.  It  Is  now  eamestiy  contend- 
ed that  the  Teplj  was  a  fatal  variance  or  de- 
parture from  the  cause  of  action  stated  Id 
the  petition,  and  for  this  reason  the  Judg- 
ment must  be  reversed.  If  the  special  r^ 
constitutes  a  departure  from  the  cause  of 
action  set  forth  in  the  petition.  It  Is  weQ 
settled  that  such  dquirture  may  he  taken 
advantage  of  by  demurrer,  and  the  demurrer 
to  the  rei^y  should  have  been  sustained. 
Johnson  v.  Bank,  59  Kan.  250,  52  Pac.  860; 
6  Enc  PI  &  Prac.  468,  and  cases  cited. 
That  the  overruling  of  this  demurrer,  and 
the  reception  of  evidence  the  court  la 
support  of  the  allegations  of  the  special  re- 
ply, is  not  rerersllde  ernn*,  will  fully  appear 
when  carefully  considered,  for  two  reasons: 
First  no  error  Is  assigned  by  couns^  opoa 
the  oremillng  of  the  demurrer;  second,  the 
ground  upon  which  this  pleading,  agalast 
which  the  demurrer  was  lodged,  and  onder 
which  testimony  was  admitted  by  the  trial 
court  is  defective,  Is  not  because  of  a  de- 
parture from  the  original  cause  of  actloa  set 
forth  in  the  petition,  nor  for  the  reason  al- 
leged In  the  demurrer,— tiiat  It  Is  not  re* 
sponslve,  and  does  not  state  facts  snfflcieot 
to  constitute  a  defense  to  the  aUegatkms  of 
the  special  answer.  It  is  directly  reepooslvft 
and  a  good  plea  of  confeaslon  and  avotdaoce 
of  the  special  matter  pleaded  in  the  answer; 
but  It  Is  detective  because  the  allegations  of 
the  answer  to  which  tbe  spedal  reply  was 
directed  constitute  a  false  laaae,  foreign  to 
the  real  controversy  In  the  case  as  made  by 
tbe  petition,  and'  tor  this  reason  any  reply 
thereto  would  be  sufficient.  As  this  false 
issue  was  raised  and  the  special  reply  called 
forth  by  the  defective  pleading  of  defend* 
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ant  the  rnUngs  of  tiie  trial  court  In  tbe 
rec^Uon  of  erldeii(»  In  Bi^port  of  Its  alle- 
gatkms.  If  erroneow,  are  not  available  to 
defwdant  as  error.  ^  The  tbeoir  vpon  which 
the  trial  proceeded,  If  erroneous,  was  Invit- 
ed by  the  defendant  BlUott;  In  his  work  on 
Appellate  Procedure  (s^loa  627),  says: 
"The  general  doctrine  that  a  por^  can  se- 
cure no  advantage  firom  an  Invited  ndlug  Is 
tacitly  uvserted  In  the  cases  which  hold  that 
a  party  who  tenders  an  Immaterial  Issue  can- 
not successfully  complain  becanae  the  court 
Med  the  case  upon  the  Issue  he  tendored. 
The  common-law  system  of  pleading  recojf- 
nlsed  and  enforced  a  rule  whldi,  in  effect, 
was  the  same  as  that  which  we  have  here 
regarded  as  flie  rule  Intardlcttng  iMrties 
from  availing  themselvee  of  rallngs  produced 
their  own  act  Although  the  nde  of  the 
eomnaon  law  was  dlffar«atly  designated.  It 
was  In  an  essential  particulars  the  rule  we 
have  been  dtocnsaiag,  for  it  d«iled  to  par^ 
ties  benefit  from  erroneous  rulings  upon  the 
ladings  tnmq^t  about  by  thebr  InvltatlMi. 
The  rule  of  the  ccmmon  law  to  which  we 
refo:  Is  that  which  denied  the  party  who 
committed  the  first  fault  In  pleading  the 
Tight  to  conqdaln  that  his  adversary  follow- 
ed In  the  orrcmeous  direction  marked  out  by 
blm."  In  O'Neal  v.  Wade,  8  Ind.  410,  It  Is 
hirid:  *Tbe  party  who  his  pleading  has 
tendered  an  Immaterial  Issue  cannot  have 
the  Judgment  reversed  l)eaiuse  the  case  was 
tried  on  tiiat  Issu^  and  the  judgment  was 
therefore  not  decMve  of  the  marlts."  White 
V.  Clay's  ax*rs,  7  Leigh,  68.  If  the  trial 
court,  therefore,  proceeded  upon  the  theory 
that  both  tl^  qnest^  of  a  total  kws,  as 
aD^^  In  the  petition,  and  the  question  of 
abandonment  by  the  company  of  the  ap- 
praisement entered  upon  in  compliance  with 
the  demand  «f  the  company,  aa  alleged  In 
the  special  reply  to  the  answer,  were  open 
to  tovestlgatlon.  It  must  be  held  such  theory 
was  &6opteA  tram  the  form  of  the  pleadhigs. 
and  the  form  of  the  plei^li^  vas  brought 
about  by  Uie  special  answa*  of  the  defend- 
ant; and  Is  theiiefore  not  ground  fOr  reverb 
ble  error. 

Again,  It  Is  contended  by  counsel  for  plain- 
tiff In  error  that  as  shown  the  evidence, 
the  loss  was  partial,  not  total;  tiierefore 
the  ascertainment  of  the  amount  of  such  toss 
by  aniealsers  In  accordance  witii  the  con- 
ditions of  the  policy  must  jMrecede  the  bring- 
ing of  an  action  mi  the  poU^;  It  being  ad- 
mitted no  aniiralsemait  was  mad^  that  the 
findings  by  the  Jury  that  the  company  aban- 
doned the  appraisanent  entered  upon  wltii- 
oot  fault  ot  irtalntlff  Is  wholly  nnsummrted 
^  the  endnce,  and  tiie  Judgment  must  be 
reversee.  This  contention  assumes  tiie  loss 
to  have  been  partial,  not  total,  and  the  un- 
der^ttig  Inquiry  Is.  weM  the  loss  total  or  par* 
tlal  only?  Upon  tUs  branch  of  the  case  the 
d^Hidant  offered  the  teetimony  of  no  wit- 
nesses In  its  behalf,  but  relied  upon  admis- 
sions made  by  plaintiff.  This  tesUnumy  is 
67P.-^W 


as  follows:  "Q.  How  many  rooms  ar6  there, 
Mr.  Heckman,  down  below.^not  burned?  A. 
Eight  rooms.  Q.  You  say  you  and  Mr.  Tan 
Valkmherg  went  down  and  figured  on  It 
You  mean  you  figured  on  the  amount  of  dam- 
age done  by  reason  of  the  fire?  A.  I  be- 
lieve tiiat  Is  it."  The  plamtlff,  as  a  witness 
in  his  own  bdialf,  testified  as  follows:  "Q. 
After  Mr.  Van  Talkenberg  came,  state  to  the 
Jury  what  was  dme  bf  him  witii  referaice 
to  the  loss?  A.  He  came  here  r^resoitliv 
hlmsdf  as  a  state  i^oit  of  the  c(mipany,  and 
said  he  would  fix  It  up  next  morning.  He 
came  around  next  morning,  and  we  went 
around  and  figured  on  the  loss,  and  we  could 
not  agree  on  the  figures,  and  he  went  away. 
Q.  What  was  the  effect  of  the  fire  upon  the 
building  and  the  additions  to  It  A.  It  burn- 
ed the  roof  off  entirely.— an  tiie  Joist  and  a 
great  deal  of  damage  to  the  first  floor,  and  a 
great  deal  of  siding  dear  around,  the  build- 
ing: burned  dear  out  below  the  tfiaXa,  the 
partition,  etc.,  and  one  story  attached  to  the 
building  south,  where  the  fireman  tore  the 
shingles  off;  damaged  that  uy  wat«:,  tore 
the  plasttfing  all  off;  and  the  lower  part  of  n 
the  building  aiU  out  of  shape,  caused  by 
the  fire.  Q.  What  effect  did  It  have  upon 
the  building  as  a  buOdlng  for  hotel  purposes, 
If  any?  A.  I  could  not  vwy  well  use  It  for 
-a  hotel  without  a  top  on  It  I  might  say  it 
was  totally  destroyed.'*  G.  Minor,  a  witness 
for  plaintiff,  testified  as  fonowsi  "Q.  After 
the  fire,  were  tiie  rraialns  of  this  bnUdhig 
fit  for  use  for  any  purpose  as  a  building?  A. 
It  was  not"  D.  M.  Addbigton  testified  as 
follows:  "Q.  WeU.  Mr.  Addlngton,  state  what 
was  burned?  A.  Tiie  wlude  oixtire  top  of 
the  bulldli^  was  burned  off.  and  the  siding 
was  burned  off,--p&rt  of  them  halfway  down 
the  first  story.  The  roof  was  entirely  gone, 
and  tiie  second  floor  Is  damaged  on  account 
of  some  of  the  Joist  being  burned  out  The 
stairs  are  bmned  out.  The  bunding  Is  a 
complete  wreck.  Q.  Well,  you  may  sttte 
whether  the  building,  as  a  building,  was  to- 
tally destroyed?  A.  Wdl,  as  a  buUdIng,  it  Is 
totally  destroyed.  Q.  Ymi  may  state  what 
was  the  condition  of  the  inside  of  the  build- . 
ing  wboi  you  first  examined  It?  A.  "WeU,  It 
was  in  a  bad  condition.  It  is  Just  a  ndns, 
—that  is  an.  An  burned  out  on  the  Inside." 
Upon  this  and  other  testimony  the  Jury 
found  specially  as  follows:  "(1)  Was  the 
two-story  hotd  building  of  plaintiff  wholly 
destroyed  by  the  fire  of  Oct(rt>w  13.  1897? 
A.  Yes.  (2)  What  is  the  amount  of  loss  and 
damage  to  said  buUdlng  by  reas<m  of  said 
fire?  A.  12,200."  Whether  (he  buUdIng  cov- 
ered  by  the  policy,  the  foundation  of  this 
action,  was  or  was  not  rendered  by  the  fire 
a  "totel  loss"  or  '*wh(dly  destroyed,"  was  in 
this  case  a  question  of  fact  for  the  Jury. 
Corbett  v.  Insurance  Co.,  8B  Hun,  250,  82  N. 
Y.  Supp.  10S8;  Ampleman  v.*  Insurance  Co., 
85  Mo.  App.  306;  Same  v.  Insurance  Co..  Id. 
817.  The  phrase  •*totol  loss,"  or  "whony  de- 
Btroyedt"  as  used  when  applied  to  the  sub- 
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ject  of  Insurance,  does  not  contemplate  the 
entire  annihilation  or  extinction  V  the  prop- 
erty Insured.  Neither  does  It  require  that 
any  portion  of  the  property  remaining  after 
loss  shall  have  no  value  for  any  purpose 
whatever,  but  does  mean  only  that  destruc- 
tion of  the  property  insured  to  such  extent 
as  to  deprive  It  of  the  character  In  wbJcta  It 
was  Insured.  Although  some  portion  of  the 
building  may  remain  after  the  fire,  yet  If 
a^ch  portion  cannot  be  reasonably  used  to 
advantage  In  the  reconstruction  of  the  build- 
ing, or  will  not,  for  some  purpose,  bring 
more  money  than  sufficient  to  remove  the 
ruins,  such  building  Is,  In  contemplation  of 
■the  law,  a  "total  loss,"  or  "wholly  destroy- 
ed." 2  May,  Ins.  (4th  Ed.)  421a;  Lindner  v. 
Insnrance  Co..  93  Wis.  526,  67  N.  W.  1125; 
Insurance  Co,  v.  Mclntyre,  90  Tex.  170,  37  S. 
W.  1068,  35  L.  R.  A.  672,  50  Am.  St  Rep.  797 
and  note;  Corbett  v.  Insurance  Co.,  155  N. 
Y.  380,  50  N.  E.  282,  41  L.  R.  A.  318;  WU- 
llams  V.  Insurance  Co.,  54  C^l.  442,  35  Am. 
Bep.  77;  Havens  t.  Insurance  Oo.,  123  Mo. 
403,  27  S.  W.  nS,  26  L.  B.  A.  107,  45  Am.  St 
Rep.  670. 

The  question  of  total  lose  having  been 
submitted  to,  and  specially  found  by,  the 
jury,  we  are  not  at  liberty  to  say  such  find- 
ing la  wholly  unsupported  by  evidence  found 
In  the  record.  In  this  view  of  the  case,  the 
question  whether  an  appraisement  of  the 
amount  of  the  loss  was  bad,  or  not,  becomes 
wholly  Immaterial.  The  remaining  assign- 
ments of  error,  being  appUcaUe  to  that 
branch  of  the  case,  also  become  unimportant 

It  follows,  the  Judgment  must  be  affirmed. 
All  the  Justices  concuirlng. 


(«  Kan.  460) 

mNSHAW  V.  AUSTIN  et  al. 
(Supreme  Court  of  Kansas.  Feb.  S,  1902.) 

CONTRIBUTION— PATHENT  OP  NOTE  OP  COR- 
PORATION—RIGHTS  OF  STOCKHOLDERS. 

Where  the  stockhoMers  In  a  corporation 
guaraoty  payment  of  promissory  notes  of  the 
corporation,  and,  upon  the  notes  being  reduced 
to  judgments,  a  portion  of  such  stockholders 
pay  the  judfnnents,  they  can  maintain  an  ac- 
tion for  contribution  against  both  their  co- 
stockholders  who  guarantied  payment  of  the 
notes  with  them  and  a  co-stockholder  who  did 
not  guaranty  the  payment  of  tbe  uotes,  and  re- 
cover from  each  of  such  stockht^d^  their 
pro  rata  share  of  corporate  debts  so  paid. 
(Syllabus  by  the  Court.) 

In  banc.  Error  from  district  court,  Beno 
county;  M.  P.  Simpson,  Judge. 

Action  by  W.  A.  Austin  and  others  against 
\T.  H.  HInshaw.  Judgment  for  plaintiffs, 
and  defendant  brings  error.  Affirmed. 

W.  M.  Whltelaw  and  Frank  S.  Whltelaw, 
for  plaintiff  in  error.  Jas.  McKlnstry  and 
Wm.  G.  Falrchild,  for  defendants  in  error. 

POLLOCK.  J.  Defendants  in  error,  the 
stockholders  in  an  Insolvent  corporation,  the 
Sylvia  Milling  Company,  with  a  capital  stock 


of  112,000,  held  in  unequal  amounts,  guaran- 
tied payment  of  two  promissory  notes  of 
said  corporation,  aggregating  (1,500.  On  de- 
fault of  payment  the  h(4dw8  of  these  notes 
reduced  the  same  to  Judgments,  less  credits 
thereon.  Defendants  In  errw  AoBtlii, 
Thompson,  and  Vendlg  paid  these  Judg- 
ments, and  brought  this  action  for  contri- 
bution against  their  co-guarantws,  and  also 
against  plaintiff  In  error,  as  stockholdos  of 
said  corporation,  to  recover  from  each  bit 
proportionate  share  of  the  debts  of  the  com- 
pany paid  in  the  satisfaction  of  said  Judg- 
ments, as  evidenced  by  the  several  sbares 
of  stock  held  by  the  parties  In  the  corpo- 
ration. All  of  the  defendants,  with  exceptioa 
of  plaintiff  In  error,  were  defaulted.  The 
claim  made  against  plaintiff  In  error  tot 
contribution  Is  that  hy  the  purchase  of  ^,000 
of  the  capital  stock  In  said  corporation  from 
defendant  Burnett  after  the  making  of  said 
promissory  notes  by  the  ccHupany,  he  became 
a  stockholder  In  the  company,  liable  for  sev- 
en-twelfths of  the  amount  of  Judgment  debts 
paid  for  the  company.  Plaintiff  In  error  de- 
nies the  purchase  of  this  Stock,  or  that  be 
was  a  stockholder  In  the  company,  and  this, 
the  onlydisputed  question  of  fact  at  the  trial 
was  submitted  to  a  Jury,  and  by  the  jury 
found  against  plaintiff  In  error.  This  flod- 
ing  of  the  Jury  was  by  the  court  approved, 
aud  Judgment  of  contribution  entered  for 
plaintiffs.   HInshaw  .brings  error. 

The  right  to  contribution  and  the  groiuid 
of  recovery  in  this  case  la  based  upon  sec- 
tion 71,  c.  23.  Gen.  St  1901:  "If  any  stock- 
holder pay  more  than  his  due  proportion  of 
auy  debt  of  the  corporation,  he  may  compd 
contribution  from  the  othM-  stockholders  by 
action."  It  Is  first  contended  by  counsel  for 
plaintiff  in  error  as  a  proposition  of  law  that 
this  action  of  contribution  cannot  be  main- 
tained In  this  case  for  two  reasons:  First 
Because  la  the  payment  of  the  Judgment 
the  stockholders  here  seeking  contributloa 
were  paying  their  own  debts,  the  obligatkA 
of  which  was  fixed  by  their  contract  of  guar 
anty;  and  that  tbe  payment  of  such  d^ 
of  the  corporation  will  not  iq^old  an  actten 
for  contribution  from  nonpeylng  sharehold- 
ers under  the  statutory  provision  qooted. 
Second.  That  the  liabUIty  of  stockhotders  la 
a  corporation  for  the  debts  of  tbe  corpora- 
tion, prescribed  hy  tbe  constitution,  Is  not 
self-enforcing,  and  under  our  statutory  pro- 
visions providing  a  remedy  can  only  be  en- 
forced in  separate  actions  against  each  stock- 
holder; and  the  case  of  Abbey  v.  Dry  Qooif 
Co.,  44  Kan.  415,  24  Pac.  426,  and  kindred 
cases,  are  cited  In  support  of  this  contentioo. 
Section  2,  art.  12,  of  the  c<m8titutioo,  pro- 
vides: "Dues  from  corporations  shall  he  se- 
cured by  Individual  liability  of  the  stockhold- 
ers to  an  additional  amount  equal  to  tbe 
stock  owned  by  each  stockholder,  and  sucb 
other  means  as  shall  be  provided  by  law: 
but  such  ludivldual  liabilities  shall  not  apply 
to  railroad  corporations,  nor  oorpOTatlons  for 
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rcllslota  «r  chailtiilile  pniposes.**  As  hag 
been  lield  by  this  court  In  the  recent  case  of 
Woodworth  r.  Bowles,  61  Kan.  568.  60  Fac. 
331,  the  constltntlonal  provlaion  la  not  self- 
operative,  but  most  be  regarded  as  a  direc* 
tkm  to  the  l^slatore  to  provide  a  r«nedy 
for  the  enforcement  of  the  Uablll^  created. 
It  has  also  been  many  times  declared  by  this 
court,  when  a  corpwate  creditor  seeks  to 
comiiel  satisfaction  of  his  clahn  against  the 
corporation  by  resorting  to  the  Individual  lia- 
bility of  stockholders  created  by  this  consti- 
tutional provision,  that  such  right  of  action, 
under  statutory  provisions,  Is  several,  and  the 
shan^oldera  must  be  proceeded  sgalnst  each 
In  a  Borate  action.  Abb^  v.  Dry  Goods 
Co.,  supra;  Fierce  v.  Security  Ca,  60  Kan. 
164,  60  Fac.  S5S.  But  are  tbe  statntfory  pro- 
visions for  the  collection  cturporate  credit- 
ors of  corporate  debts  frmn  the  security  af- 
forded by  the  constitotlonal  liability  of  Its 
Bhareholdera,  and  the  dedskms  upon  such 
statutory  provisions,.  c(MitrolUng  here?  We . 
think  not.  The  right  tocontrlbntlon  Is  purely 
eqnitable,  founded  upon  equitable  grounds, 
and  granted  only  npon  equitable  consider- 
ations. It  has  always  been  tbe  rule  of  equity 
that  all  parties  In  interest  must  be  brought 
in,  to  the  end  that  the  decree  rendered  may 
be  cwduslve  and  final,  and  the  rights  of  all 
parties  fidly  Investigated,  adjusted,  xwotect- 
ed,  and  determined.  In  the  case  at  bar  tbe 
Insolvent  cerporatton  Is  the  principal  debt- 
or. PlalntiffB,  as  sUx^holders  in  the  cor- 
poraticm,  and  as  guarantors  on  its  paper, 
paid  the  judgments  rendered.  By  such  pay- 
ment they  relieved  themselves  from  their 
contractual  obligation  to  pay  the  debt;  but 
they  also  relieved  i^alntlff  in  errmr,  If  a 
stockholder,  from  bis  liability  to  respond  to 
the  Judgment  creditors  of  the  corporation 
for  tbe  full  amount  of  the  Judgments,  Hxb 
par  value  of  his  stock  being  more  than  the 
amount  of  the  Judgments  paid.  Why,  then, 
In  equity,  should  he  not  respond  to  those 
making  payment?  Does  he  not  ftill  within 
flie  express  terms  of  the  statute?  And  the 
statute  is  only  declarative  of  the  rule  which, 
in  its  absence,  would  obtain  in  th}8  case.  In 
7  Am.  &  Eng.  Enc.  Law,  863.  It  Is  said: 
"Tbe  stockholders  of  a  corporation  are  pre- 
eminently persons  having  a  common  Interest 
and  charged  with  a  comnlon  burden;  and  If 
one,  without  bis  own  fault,  is  compelled  to 
pay  a  debt  of  the  corporation,  be  can  recov- 
er contribution  from  tbe  others/'  Mr.  Cook, 
in  his  work  on  Stock  and  Stockbcdders  and 
CJorporatlon  Law  {3d  Ed.)  |  227,  says:  "Up- 
on general  principles  of  equity,  where  a 
shareholder  has  been  liable,  under  the  pro- 
visions of  a  statute,  for  a  debt  of  the  cor-' 
poratlon  of  which  be  Is  a  member,  he  may 
maintain  an  action  against  his  co-share- 
holdera  for  contribution."  In  both  of  these 
works  mauy  esses  are  cited  In  support  of 
the  text  quoted.  In  the  case  of  Perkins  v. 
Sanders.  56  Miss.  734,  It  Is  said:  "In  set- 
tling the  equities  between  tbe  stockholders, 


each  should  oe  made  tp  contribute  in  propor- 
tion to  the  amount  of  his  stock;  and.  if  the 
complainant  himself  be  a  stockholder,  he 
should  be  made  to  contribute  his  share  to  his 
own  debt,  and  to  all  other  debts  which  maj- 
be  estaMIdied.**  In  the  case  of  Brown  v. 
Merrill,  107  Gal.  446,  40  Fac.  557,  48  Am.  St. 
Bep.  145,  It  is  held:  "A  creditor  stockhold- 
er In  a  corpomtiwi  may  maintain  an  action 
against  other  stockholders  In  the  same  c<nrpo- 
ratlon'for  theh:  jn^  rata  share  of  its  debt 
under  a  statute  imposing  llabllllT  on  stock- 
holders for  their  re^ectlve  proportions  of 
the  debts  of  the  corporaliou."  In  Polk  v. 
Keynolds,  54  Ind.  449,  It  Is  held:  "Where  a 
member  of  a  ditching  association  Is  employ- 
ed by  and  performs  labor  for  such  associa- 
tion, the  other  members  thereof,  as  individ- 
uals, are  Jointly  liable  to  him  for  their  pro- 
portionate share  of  the  value  of  such  la- 
bor." In  Umsted  v.  Buskfark,  17  Ohio  St.- 
113,  It  is  held:  "The  right  of  contribution 
grows  out  of  the  organic  relation  existing 
among  the  stockholders.  As  between  them 
and  the  ^editors,  each  stockholder'  Is  sev- 
erally liable  to  an  the  credltora;  as  between 
themselves,  each  stockholder  is  bound  to  pay 
in  proportion  to  bis  stock."  See,  also,  Calla- 
nan  v.  Whidsor.  78  Iowa.  193.  42  N.  W.  662; 
Wolters  V.  Heunlngsan,  114  Cal.  483.  46  Pac. 
277;  Wincock  V.  Turpln,  96 IIL  135;  Buchan- 
an T.  Helsser,  105  111.  638.  It  would  also 
seem  Arom  the  authorities,  where  the  equi- 
table right  of  contribution  exists  in  favor  of 
a  stockholder  who  has  paid  naore  than  his 
Just  proportion  of  the  corporate  debts,  an 
action  for  contribution  against  bis  co-stock- 
holdera  .must  be  brought  against  all  the 
stockholdera,  and  cannot  be  maintained 
against  a  single  stockholdw.  In  Been  v.  Wa- 
terbury.  8  Bosw.  896,  It  is  held:  "A  stock- 
holder of  a  corporation  holding  a  claim 
against  It  for  which  the  stockholders  are  in- 
dividually liable  cannot  recover  upon  it  in 
an  actltm  against  one  of  the  stockhtdders  In- 
dividually. He  can  mly  set  up  the  claim  In 
a  proper  action  against  the  stockholders  gen- 
erally for  a  contribution."  To  like  effect  is 
Glark  v.  Myers,  11  Hun,  608,  and  Hadley  v. 
BuBsell.  40  N.  H.  109.  We  therefore  con- 
clude, upon  both  principle  and  authorlly, 
that  stockholders  in  a  corporation,  having 
paid  more  than  their  just  prc^c^Ion  of  the 
corporate  debts,  are  entitled  both  rea- 
son of  tbe  statut(H7  provlslcm  above  quoted, 
and  upon  general  equitable  principles,  to 
recover  from  their  co-stockholdm  indlvld- 
usrlly  liable  by  virtue  of  the  constitution  In 
prop<»tlon  as  tbe  shares  of  stock  held  by 
each  bears  to  tbe  entire  corporate  stock,  so 
long  as  the  constitutional  liability  of  the 
stockholders  against  whom  caDtributlim  Is 
sought  T«nalna  to  creditors  tat  corporate 
debts. 

But  one  question  remains:  Did  plalntUT  in 
error  become  a  stockholder?  This  question 
of  fact  was  submitted  to  and  found  by  the 
jury  against  plaintiff  in  error.    This  find- 
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tig  of  the  Jury  was  adopted  by  the  court 
IVe  have  read  the  evidence,  and  find  not 
only  a  conflict  therein,  but  are  of  the  opin- 
ion this  fljidlng  Is  supported  by  the  great 
weight  of  testimony.  It  follows  this  finding 
cannot  be  disturbed,  and  the  judgment  must 
be  afflrmed.  All  the  Justices  coocurrlug; 


«4  KUL  4n) 

STATE  T.  CHILES. 
(Su^eme  Court  of  Kansas.  Di-rli^Mi  No.  2. 
Feb.  a  1902.) 

INTOXIOATINO   LI  QUORa-NUISANCE— INFOR- 
MATION. 

An  Information  for  the  otFenae  of  main- 
taining the  nuisance  of  a  place  where  iutoxi- 
cating  liquors  are  Illegally  sold  must  allege 
ctmcurrence  of  time  in  the  keeping  of  the 
place  and  the  sale  of  the  liquors;  beuce  an  in- 
formation which  charges  that  at  a  time  in  the 
past  the  defendant  kept  a  place  where  liQuon 
Sre  sold**  Is  bad. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Shawnee  coun- 
ty; Z.  T.  Hazen,  Judge. 

Nick  Chiles  was  cwTlcted  of  maintaining 
a  liquor  nuisance,  and  appeals.  Berersed. 

Argued  before  DOSTEll,  O.  J.,  and  SMITH 
and  POLLOCK,  JJ. 

G.  O.  Clemens  and  W.  I.  Jamison,  for  ap- 
pellant A-  A.  Godard,  Atfy.  Gen.,  Galen 
Nichols,  and  J.  6.  West  Asst  At^.  Gen.,  for 
the  State. 

DOSTEIt,  C.  J.  This  Is  an  appeal  from  a 
conviction  of  the  offense  of  maintaining  the 
nuisance  ot  a  place  where  Intoxicating  liq- 
uors were  sold  In  violation  of  law.  The  only 
claim  of  error  made  Is  that  the  Information 
did  not  state  facts  sufficient  to  show,  the 
commission  of  an  ofCense.  The  following 
(omitting  the  entirely  formal  allegaticMis) 
was  the  Information:  "That  Nick  Chiles,  at 
the  comity  of  Shawnee,  In  the  state  of  Kan- 
sas, on  the   day  of  September,  A.  D. 

1897,  and  on  divers  other  days  and  times 
before  and  after  said   day  of  Septem- 
ber, A.  D.  1897,  did  then  and  there  unlaw- 
fully keep  and  maintain  a  room  in  the  dln- 
Ing-hall  building  In  the  fair  grounds,  •  ♦  • 
the  same  being  a  place  where  spirituous, 
malt,  vinous,  fermented,  and  other  intoxicat- 
ing liquors  are  sold,  bartered,  delivered,  and 
given  away;  •  •  ♦  and  the  same  being 
a  place  where  persons  are  permitted  to  re- 
sort for  the  purpose  of  drinking  Intoxicating 
liquors  as  a  beverage,  and  the  same  being  a 
place  where  spirituous,  malt  vinous,  fer. 
mented,  and  other  Intoxicating  liquors  are 
kept  for  use,  gift  sale,  barter,  and  delivery," 
etc.  The  specific  objection  to  the  Informa- 
tion Is  that  It  fails  to  state  concurrence  of 
time  In  the  two  acts  which  together  consti- 
tute the  offense  which  It  was  sought  to 
charge.  It  fails  to  state  that  the  keeping  of 
the  room  described  and  the  illegal  sale  of  the 
Hquors  were  contemporaneous.  One  act  Is 
laid  In  the  past  tenae;  the  other,  In  the  pres* 
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ent  The  charge  Is  that  the  defendant  at  t 
iwst  time  kept  a  room  where  Intoiicatiiis 
liquors  are  now  soid.  The  defendant  tboe- 
toTQ,  Is  not  charged  with  the  act  of  selling 
the  liquors,  or  countenancing  their  sale.  He 
is  charged  only  with  having  once  kept  a  room 
in  which  they  are  now  8<^d.  The  objection 
might  seen  to  be  teclutical,  bat  it  Is  not  It 
Is  meritorious.  Offenses  must  be  charged  in 
the  post  tense.  There  must  be  a  completed 
violation  of  law  before  an  Information  can 
be  filed.  To  assign  the  day  of  the  offense  u 
that  of  the  finding  ot  the  Indictment  is  bad. 
Whart  Gr.  PI.  f  120.  State  t.  Cooper.  81 
Kan.  005,  8  Pac  429,  recognhee  the  mle 
stated.  In  tiiat  case  an  ofloue  was  pn^eriy 
charged  In  the  past  tense,  but  the  alleged 
date  of  its  commission  mu  a  day  In  the  fa* 
ture.  The  district  court  p«mit^  an  amend' 
ment  On  appeal  to  this  eonrt  tlie  action  <tf 
the  lower  court  was  rated  on  as  though  the 
making  of  the  amoidmoit  was  necessary  to 
the  correct  dbarglng  of  the  offense. 

The  Jndgment  of  the  court  below  is  re- 
versed, with  dlreettons  to  SDStain  the  motloa 
to  quash  the  intwmaUon.  AU  the  Jmtices 
concurring. 


(HKukOO 
WE8TBBOOK  t.  NBLSON. 
(Supreme  Court  of  Kansas,  DivUIou  Nol  2. 
Fsb.  8,  1902.) 

PHT8ICXANS— ACTION  FOR  SERVICES— BILL  OF 
PARTICULARS. 
An  allegation  iu  a  bill  of  pardculara  filed 
for  the  purpose  of  recovering  on  acconnt  for 
medical  and  suigical  •services  performed,  which 
alleges  "that  plaintiff  is  a  physician  and  sur- 
geon duly  entitled,  to  practice  medicioe  tnd 
surgery  under  the  laws  of  the  state  of  Kan- 
sas,'  Is  not  a  sufficient  allegation  of  gnaHfiM- 
tioD  and  authority  under  the  law  to  engage  in 
the  practice  and  recover  compensation  for  senr- 
ices  performed  niODths  before  the  commence- 
ment of  the  action  in  which  such  pleading  is 
filed. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Phillips  county; 
A.  C.  T.  Gelger,  Judge. 

Action  by  C.  E.  Nelson  against  Chester 
Westbrook.  Judgment  for  plaintiff.  Defend- 
ant brings  error.  Reversed. 

Argued  before  DOSTEll,  O.  J.,  and  SMITH 
and  POLLOCK,  JJ. 

Mahln  ft  Mahin,  for  plaintiff  In  error.  B. 
Frank  StinsMi,  for  defendant  in  error.  - 

POLLOCK,  J.  The  decision  ot  this  case 
depends  upon  the  construction  of  the  plead- 
ings. Nelson  commenced  the  action  in  jus- 
tice coturt  to  recover  from  Westbrook  on  ac- 
count tor  medical  services  performed  and 
expenses  Incurred  by  Nelson,  as  a  practicing 
physician  and  surgeon,  for  the  minor  child 
of  defendant  It  Is  alleged  the  services  were 
performed  and  expenses  incurred  from  the 
3d  day  of  February  to  the  23d  day  of  March 
(both  inclusive),  1899.  The  sole  conteotioa 
<^  plaintiff  In  error  la  tiiat  no  sqfficfeDt  eTl* 
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dcmce  was  crff  ered  or  Bhowlng  made  upon  tbe 
trial  tbRt  plalntltE  was  qnallfled,  under  the 
law,  to  practice  medidne  or  cbarge  and  re- 
cover compensation  tor  bis  professional  sl- 
ices. The  Ivroader  qnestlm  is,  codld  such 
qualification  be  shown  undw  llie  pleadli^ 
In  tbls  case  as  to  admit  of  a  recoTery? 

Sections  892,  893,  c.  100,  Oen.  St  1807.  pro- 
Tide  as  follows: 

**It  shall  be  unlawful  for  any  perscm  wltii- 
In  the  limit  of  the  state  ot  Kansas  who 
has  not  attended  two  foil  coorsea  c£  Instmo- 
tlon  and  graduated  In  some  respectable 
school,  of  medicine,  '^ther  of  the  United 
States  or  of  some  foreign  country,  or  who 
cannot  produce  a  certificate  of  quaUflcatlon 
from  some  state  or  county  medical  sodety, 
and  Is  not  a  powm  of  good  moral  character, 
to  practice  medldne  in  any  of  its  d«iurt- 
ments  for  reward  or  compensation,  for  any 
Bldk  person  within  the  state  of  Kansas:  pro- 
Tided,  that  In  all  cases  when  any  person  has 
been  continuously  engaged  In  ttaa  practice  of. 
medicine  tor  a  period  of  ten  years  or  mvxo, 
he  sball  be  considered  to  have  oompUed  with 
the  provisions  of  this  act.  and  that  where 
pwscms  bare  been  in  the  contlnucHiB  prac- 
tice of  medicine  for  five  years  or  more  they 
shall  be  allowed  two  years  In  which  to  com* 
1^  with  irnch  prorMons. 

"Any  person  living  in  tbe  state  of  Kansas, 
or  any  person  coming  Into  said  state,  who 
shall  practice  w  attempt  to  practice  medi- 
cine In  any  of  Its  departments,  or  perform  or 
attempt  to  perform  any  surgical  operatUm 
up<m  any  person  within  the  limits  of  said 
state  in  vloIatI<»  of  section  one  of  this  act 
[the  preceding  sectlcm],  shall  iq>on  conviction 
thweof  be  fined  in  not  leas  than  fifty  nor 
more  tban  one  hundred  doUan  for  such  of • 
texae;  and  upon  conviction  for  a  second  vio- 
lation of  this  act  sball,  in  addition  to  the 
above  fine,  be  im^isoned  In  tbe  county  jaU 
of  tbe  county  hi  which  said  (Mtense  sball 
have  been  committed  for  the  term  of  thirty 
days,  and  In  no  case  wbereln  fbSa  act  shall 
have  been  violated  shall  any  pa»on  so  vio- 
lating recdve  a  cmnpoisation  tar  services 
rendered:  provided,  that  nothli^  herdn  con- 
tained sball  in  any  way  be  construed  to  efp- 
ply  to  any  person  {wactldng  dentistry." 

In  tbe  (niglnal  bill  of  particulars  plaintiff 
alleged,  *^e  plaintiff  Is  a  physician  and 
duly  entifled  to  practice  medicine  under  the 
laws  of  tbe  state  of  Elansas.**  This  pleadbig 
was  filed  August  Ift,  1809.  In  district  court, 
upon  appeal  from  Judgment  for  plaintiff,  an 
amended  bill  of  particulars,  upon  whldi  tiie 
ease  was  tried,  was  filed.  In  which  plaintiff 
alleges  "that  the  plaintiff  Is  a  physician  and 
surgecm  duly  oitltled  to  practice  medicine 
and  surgery  under  the  laws  of  Kansas.*' 
This  Reading  was  filed  April  12. 1900.  These 
are  the  only  allegations  of  qualification  or 
antbtelty  of  NehKm  te  iwactice  medicine  or 
mrgery  found  In  the  reciurd.  The  record 
shows,  upon  the  trial,  defendant  made  the 
f^wlng  objection  to  tbe  reception  of  evt 


dence  In  support  of  tbe  allegations  contained 
In  tbe  pleadings:  "And  thereupon  the  plain- 
tiff  called  bis  witness,  whereupon  the  de- 
fraidant  objected  to  the  Introductlm  of  any 
tssttmMiy  under  tbe  [deadlnga,  for  the  rea- 
son ttiat  tbe  pleadings  did  not  state  any 
cause  of  action  in  fiivor  of  tbe  plaintiff  and 
against  the  defendant,  which  objectim,  after 
being  duly  considered  by  tbe  court,  was  over^ 
ruled,  to  which  ruling  and  dedston  of  tiie 
court  the  d^oidant  then  and  thao  excepted 
and  objected."  Plaintiff  bad  Judgment  De- 
fendant brings  errw. 

It  will  be  observed  that  tbe  allegatitms  of 
the  qualification  of  plaintiff  to  practice  medl- 
ctaie  and  surgery  unda  the  laws  of  tiie  state 
are  in  tlie  jwesent  tmse.  Is  tiie  aUegatl<m. 
that  plaintiff  was  oititied  to  isractlee  medi- 
cine and  surgery  undw  the  laws  ot  the  st^te, 
and  to  charge  and  recovw  ctmipensatlon 
therefor,  at  tbe  date  of  the  filbig  of  the 
pleading  iqran  which  recovery  Is  sought  suf- 
ficient to  suHK)^  proof  of  qualification  and 
uphold  a  Judgment  tor  recovoy  tar  medical 
and  suqclcal  services  performed  months  prior 
to  tbe  filing  such  pleading?  In  Boblnson 
V.  Burttm,  5  Kan.  293,  this  court  held:  "An 
amended  affidavit  that  does  not  rdate  bade 
to  the  time  of  the  flUng  of  tbe  original  affi- 
davit, but  ^ose  matwlal  averm^ts  are  all 
In  the  present  toise,  Is  defective,  and  does 
not  cure  the  defects  of  tbe  original  affidavit" 
In  the  opinion  Mr.  Justice  Valentine  says: 
"And  now,  turning  our  attention  to  tbe 
amended  affidavit  wd  would  say  that  It  is 
also  undoubtedly  detective  In  not  relating 
bade  to  tb»  time  of  filing  the  original  affida- 
vit Drake,  Attachm.  (8d  Ed.)  |  118;  Croucb 
V.  Grouch,  0  Iowa,  269,  271;  Wadswortb  v. 
Gheray,  10  Iowa.  2S7,  259.  It  cures  no  de- 
fect <HC  the  original  affidavit  except  that  It 
stetes  more  dearly  the  nature, of  the  ]^n- 
tifts  dalms.  Ito  material  averments  are  all 
In  the  presoit  toise.  It  affirms  that  each  of 
the  plaintiff's  dalms  Is  Just  but  It  does  not 
show  that  said  claims  were  Just  at  the  time 
the  (Higlnal  affidavit  was  filed."  See,  also, 
Stete  V.  Chiles  (Just  dedded)  97  Pac.  884.  In 
Hllgendorf  v.  Ostrom,  46  lU.  App.  466.  It  Is 
said:  "The  certificate  of  the  derk  of  the 
supreme  court  of  New  York,  dated  July  19, 
1888.  that  *Bam>ll  is  a  commls^oner  duly 
authwlzed  to  take  proof  and  acknowledg- 
ment of  deeds.'  does  not  show  that  upon  tbe 
18tb  of  Jaly,  1838,  be  was  such  cmnmlsslon- 
er.  It  Is  suggested  that  to  this  discrepancy 
of  one  day  the  maxim,  'De  minimis  son 
curat  -lex,'  may  be  applied.  It  is  true  that 
courts  of  Justice  do  not  luually  teke  note  of 
fractitms  of  a  day,  but  we  bave  nev»  under- 
stood that  the  acts  of  an  Indlvldnal  done  bo- 
ton  he  becomes  an  otACM,  may  be  treated 
as  duly-perfwmed  official  acts,  because  of 
their  porfwmance  so  brief  a  time  before  he 
wss  Inducted  Into  t^ce."  In  the  case  ot 
McKay  V.  Lane.  5  Fla.  208,  It  Is  held:  "A 
plea  which  Is  defective  In  the  essential  quali- 
ty of  cotalnty  as  to  time  Is  bad  on  demur: 
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ra.'."  Ib  the  oplnicm  (page  274)  the  court 
says:  "The  court  ccnrectly  ruled  that  the 
third  plea  ctf  the  defendant  was  bad.  The 
simple  allegation  that  the  slave  Monday  was 
sound  vfHA  no  snfflcl«it  reply.  The  i^ea  Is 
defectlTO  In  thft  essential  quality  of  certainty 
aa  to  time.  The  complaint  is  that  the  n^ro 
was  ufisound  at  a  particular  time,  namely, 
at  the  time  ai  the  purchase.  *  *  *  It  Is 
no  defense  to  say  that  the  negro  was  sound, 
without  saying  further  that  he  was  sound  at 
the  time  of  purchase."  In  fhe  case  of  Plshcr 
T.  Ford,  12  Adol.  &  E.  654,  the  declaration 
allying  in  excuse  of  prof«^  that,  the  in- 
denture "being  In  the  possession  of  defend- 
ant; the  said  plaintiff  cannot  produce  the 
same  to  Uie  said  court  here»"  plea  "that  the 
said  Indenture  In  the  said  declaration  men- 
tioned Is  not  in  the  possession  of  ttie  said  de- 
fendant In  manner  and  form,"  etc.,  was  held 
bad  by  special  demurrer,  as  referring  to  the 
time  when  the  plea  was  pleaded,  not  the 
time  pointed  to  in  the  declaration.  It  was 
essential  to  a  recovery  by  plaintiff  that  at 
the  time  of  performing  the  serrlees  he  pos- 
sessed the  reqnIMte  qualifications  prescribed 
by  statute.  The  act  expressly  so  declares. 
That  such  qualification  may  be  shown,  it 
must  be  pleaded.  Bad  the  pleadings  alleged 
qualification  and  authwlty  to  engage  in  the 
practice  of  medldne  aud  surgery  at  the  time 
of  performance  of  the  services,  and  no  issue 
ti)«eon  had  been  Joined  by  proper  denial, 
the  allegation  of  authority  would  have  re- 
quired no  evidence  in  Its  support  The  fact 
propa  authority  and  qualiflcati<m  under 
the  law  would  have  stood  admitted.  In  the 
light  of  the  authorities.  It  must  be  held  the 
alle^tion  of  qualification  at  the  time  of  fil- 
ing the  pleading  found  In  the  pleading,  Is  not 
a  sufficient  allegation  of  authralty  to  admit 
of  proof  of  proper  qualification  to  follow  the 
profession  at  the  time  the  sarlces  are  al- 
leged to  have  been  perf<mned,  and  that  the 
court  erred  in  ovwrnllng  the  objection  to  the 
Introduction  of  evidence  under  the  [deadinga. 

It  follows,  the  judgment  must  be  reversed, 
and  the  cause  remanded  tor  a  new  trial. 
All  the  justices  cmcurrlng. 


(M  Kan.  886) 

SXYDER  et  al.  v.  NICHOLS  et  al. 
(Supreme  Court  of  Kansas,  Division  No.  L 
Feb.  8,  1902.) 

DBRDfl— CONSIDERATION— PAYMRNT  OF  HORT- 
OAOE  NOTE— TIME  OP  TAKING  EPPttCT— CON- 
DITION PRECEDENT— RETURN  OP  NOTE  AND 
UORTGAQE. 

Plaintiffs  executed  a  note  with  a  mort- 
gage upon  their  homestead,  which  were  as- 
n^ed  to-  defendant.  After  maturity,  a  deed 
iu  fulJ  of  the  debt  was  executed  and  delivered, 
but  It  was  agreed  that  plaintiSs  mif;ht  sell  the 
property  at  any  time  within  nine  months,  and 
Iteep  the  proceeds  in  excess  of  the  debt.  They 
were  allowed  to  occupy  the  property  free  of 
reut  until  the  date  specified:  but  faavingr  failed 
to  sell,  they  thereafter  paid  rent  to  defend- 
ant's asents  for  11  months,  wheu.  for  the  first 
time,  they  demanded  the  return  of  the  note  and 
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mortgage.  The  agents,  not  having  the  papers, 
proraiaed  to  obtain  and  deliver  them;  bnt 
about  60  days  thereafter  plaintiffs  sued  to  set 
aside  their  deed,  and  when  the  agents  tendered 
the  papers  tb^  were  refused.  Held,  that  the 
return  of  the  note  and  mortgage  was  not  a 
couditioD  precedent  to  the  taking  effect  of  tbe 
deed,  and,  it  appearing  that  defendant  owned 
the  note  and  mortgage  when  the  deed  was  ex«- 
cuted,  and  there  beii%  no  unreasonable  deU; 
in  returning  the  papers,  the  deed  would  not  be 
set  aside. 

Error  from  district  court,  Bedgwick  cmm- 
ty;  D.  M.  Dale,  Judge. 

Suit  by  C.  W.  Snydw  and  another  against 
Emily  M.  Nichols  and '  others  to  set  aside  a 
deed.  From  a  decree  in  favor  of  defendant!, 
plaintiffs  appeal.  Affirmed. 

Argued  before  JOHNSTON,  CUNXISG- 
HAM,  GREENE,  and  ELLIS,  JJ. 

Ray  &  Keith,  for  plaintiffs  In  error.  En 
Harris  and  J.  H.  Stewart^  for  defmdaata  la 
error. 

PER  OUIOAM.  The  ^Intiff  In  enw  C. 
W.  Aiydw,  with  his  wife,  executed  tb^ 
note  tm  $2,000  to  tbe  Ijombard  Mmtgage 
Company,  and  secured  the  same  by  a  mort- 
gage on  their  homestead.  Shortly  thereafttf 
the  note  and  mortgag«  were  assigned  to  tbe 
defendant  in  mor  Nichols.  The  note  became 
due  July  1,  1803,  and  remained  unpaid  up 
to  June  14,  1804,  when  there  was  dne  the 
principal  and  accumulated  interest  and  tax- 
es, amounting  to  92,472.  The  resident  agents 
of  Xich<ris,  acting  under  her  dlrecticois,  oa 
that  date  agreed  with  Snyder  that,  if  he  and 
his  wife  would  execute  a  deed  to  the  OHnt- 
gaged  pn^wrty  to  her.  such  deed  would  be 
accepted  in  full  payment  of  the  amount  dne 
to  her.  There  was  nothing  said  at  this  time 
about  the  swrender  of  the  note  and  mortgage 
to  Snyder.  The  deed  was  made,  and  Snyder 
received  back  from  her  an  agreement  where- 
by he  had'  a  right  to  sell  the  property  at 
any  time  before  the  1st  of  March,  18^  and 
receive  all  mon^  obtained  tbertf  or  ova  and 
above  tbe  amount  due  to  Mrs.  Nlclu^  to- 
gether with  what  additimial  taxes  she 
should  In  the  meantime  be  compelled  to  pay- 
In  addition,  Snydw  was  permitted  to  occopr 
the  premises  without  the  payment  of  rent  ap 
to  Alardi  1,  1806.  These  premises  were  at 
the  time  worth  considerably  less  than  tbe 
amount  due  on  the  note.  Snyder  failed  to 
make  any  sale  of  the  premises,  and  for  ^ 
m(mtha  after.  March  1,  180S,  occupied  tbe 
same,  paying  leat  therefw  to  tiie  agents  of 
Mrs.  Nich(rf8  at  the  rate  of  fS  per  montb. 
About  eo  days  before  the  flUug  of  this  suit 
he  made  a  dmiand  upon  the  agents  for  tbe 
surrender  to  him  of  the  note  and  canceled 
mortgage.  They  then  informed  bim  tbat 
they  did  not  have  these  papers  In  their  pos- 
session, but  would  at  once  send  to  Mrs.  Nich- 
ols and  obtain  the  same.  As  soon  as 
pupers  were  received  by  them,  and  *-nit 
any  knowledge  on  their  part  of  the  bringing 
of  this  action,  thongli  It  is  probable  tbat  tbe 
action -had  then  been  commenced,  they  t«ii- 
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dered  the  same  to  Snydn,  who  declined  to 
accept  tbem,  and  referred  tbe  matter  to  his 
attorney.  In  this  action  Mr.  Snyder  sought 
to  have  the  deed  which  he  and  his  wife  had 
executed  to  Mrs.  Nichols  set  aside,  alleging 
In  hiB  petition  that  tiie  Same  was  obtained 
by  fraud.  The  fraud  alleged  was  that,  while 
she  pretended  to  own  the  note  and  mortgage, 
as  a  matter  ttf  fact  she  did  not  The  answer 
«et  up  the  facts  as  herelnbefwe  narrated. 
The  defendants  brought  the  papers  Into 
court;  and  offered  to  surrmder  tiie  same 
and  cancel  the  mcnrtgage  of  recofd.  Trial 
was  had  to  the  court,  who  found  tar  tbe 
defendants  and  taxed  the  costs  against  the 
plabitlffs.  We  see  no  error  in  this  actlm. 
It  Is  clear  from  the  record  that  Mrs.  Nichols 
was  at  the  time  of  the  ezecuUwi  of  the 
•deed,  and  had  been  for  a  long  time  prior 
thraeto,  the  owner  of  the  note  and  m<»t- 
gage.  The  return  to  him  the  note,  or  the 
cancelation  of  the  mortgage,  were  not  cm* 
dit]<m8  precedent  to  the  taking  effect  of  the 
deed.  To  be  sure,  Snyder  was  oitltled  to 
recelTe  back  these  papm,  but  It  does  not 
Appear  that  tha:e  was  any  unreasonable  de- 
lay In  this.  Their  possession  was  oev&e  de- 
manded by  him  but  once,  and  he  was  then 
1nf<»med  they  would  be  obtained. and  dellT- 
ered  as  soon  as  possible;  and  this  was  done. 
The  consideration  for  the  deed,  was  the  pay- 
m&at  of  the  amount  due  Mis^  Nichols,  not 
the  return  of  the  evidence  of  sach  Indebted- 
ness. The  delivery  of  that  deed  paid  and 
fully  satisfied  that  indebtedness.  Conse- 
quently Snyder  had  no  tight  of  actlMi  against 
Mrs.  Nichols  at  the  time  he  brought  his 
ault;  at  least  not  <tf  the  kind  which  he  did 
bring. 

The  Judgment  will  be  affirmed. 

(H  Kan.  421) 

KANSAS  CITY,  FT.  S.  &  M.  R.  CO.  v. 
EA6AN. 

-Supreme  Court  of  Kansas,  Division  No.  2. 
Feb.  a  1902.) 

TRIAtr-SENDlNO  PLEADINGS  TO  JURY— OBJ KC- 
TIONS— NEGLIOENCE>-EVIDBNCB. 

1.  When  the  pleadinps  iu  a  case  are  lengthy 
and  complex,  and  made  up  of  niultifarioas  al- 
l^ationft  of  fact  in  forms  of  expression  diffi- 
cult for  the  ordinary  mind  to  understand,  it  is 
error  for'  the.  court,  without  defining  the  is- 
sues, to  send  the  pleadiugs  with  tiie  Jury,  for 
tliem  to  deteruilne  the  points  In  controversy  be- 
tween the  parties. 

2.  An  execptiou  to  an  instruction  which  con- 
ttiined  the  followint;  statement  to  the  jury: 
"Yon  will  receive  with  these  inatmctions  the 
pleadings  in  the  case,  tbe  petition  of  the  plain- 
tiff, the  auswer  of  tbe  defendant,  and  the  reply 
of  the  plaintiff, "—is  a  sufficient  exception  to 
the  art  of  sending  the  pleadings  with  the  jury. 

3.  In  au  action  for  daniafies  for  bodily  in- 
'Juries  neglij^eotly  indicted,  it  is  material  error 
to  permit  the  plaintiff  to  prove  that  lie  has  a 
family,  consisting  of  wife  and  children. 

(Syllabns  by  the  Court.) 

Brror  from  district  court,  Miami  county; 
John  T.  Burris,  Judge. 
Action  by  Mark  Sagan  against  the  Kansas 


01^,  Ft  Scott  ft  Memphis  Railroad  Com- 
pany. Jijdgment  for  plaintiff.  Defendant 
brings  errw.  Beversed. 

Argued  before  DOSTEB,  G.  J.,  and  SMITH 
and  POI^LOCE,  JJ. 

Pratt,  Dana  &  Black,  for  plaintiff  In  er- 
ror. Frank  M.  Sheridan,  for  defendant  in 
OTor. 

DOSTER,  C.  J.  This  was  an  action 
brought  by  Mark  Bagan,  against  the  Kansas 
City,  Ft  Scott  &  Memphis  Railroad  Com- 
pany, to  recover  damages  for  injuries  re- 
ceived by  him  at  the  bands  of  the  company's 
emt^oy^,  while  riding  as  a  passenger  on  one 
of  its  trains.  Tbe  plaintiff  got  on  the  train 
at  Kansas  City  to  go  to  Hillsdale.  A  drunk- 
en man  likewise  got  aboard  at  Kansas  City. 
He  was  dlsagreeaUe  In  his  conduct  in  the 
coach  In  which  he  waa  riding,  and  was  re- 
moved by  tbe  trainmen  to  anottiec  coach. 
The  plaintiff  was  in  that  coadi.  Tbe  drunken 
man  made  efforts  to  return  to  the  coach  from 
which  he  had  been  taken,  but  the  trainmen 
took  hold  of  him  and  prevented  him.  In 
otdeavcKlng  to  restrain  him  a  scuffle  ensned, 
and  the  drunken  man  and  one  of  the  train- 
men fell  over  on  the  plaintiff  and  Injured 
him,  for  doing  which  suit  was  brought.  The 
plaintiff  alleged  in  his  petition,  and  offered 
evidence  tending  to  prove,  that  the  train- 
man tlirew  the  drunken  man  over  on  him. 
That  act  was  averred  to  be  negligent  and 
wrongful,  and  tiie  farther  allegation  was 
made  that  the  defendant  wrongfully  and 
negligently  faileil  to  put  the  drunken  man 
off  the  train,  so  as  to  r^leve  the  other  pas- 
sengers of  the  animyanc^  disgust  aud  dan- 
ger of  his  presoiee.  A  verdict  and  Judg- 
ment were  rendered  In  plaintiff's  favco:,  from 
which  error  has  been  prosecnted. 

The  court  In  Its  Instructions  to  the  Jury 
stated  in  general  terms  that  It  was  the  duty 
of  the  company  to  exercise  care  for  the  pro- 
tection of  its  passengers  from  injury,  and 
to  secure  them  safety  and  comfort  ^rhUe 
travding  in  Its  cars,  and  that  If  a  pas- 
senger should  be  injured  by  tbe  wroiq^nl  or 
negligent  act  of  the  company's  employes  a 
recov«y  therefor  could  be  had.  but  it  whol- 
ly failed  to  define  or  state  to  the  Jury  the 
Issues  In  controversy  between  the  plaintiff 
and  defendant  In  several  Instmctlrais  the 
Jury  were  told  t|iat  if  In  their  Judgment  cer- 
tain matters  had  been  proved,  by  one  or  tbe 
other  of  the  parties,  a  recovar  could  or 
could  not  be  had,  but  these  instructions  were 
as  to  specific  matters,  and  did  not  purport 
to  he  general  istatements  of  the  points  In 
.controversy,  to  which  the  consideration  of 
the  Jury  should  be  limited.  Instead  of  de- 
finhig  the  issues  the  court  stated  to  tbe  Jury 
In  one  of  his  Instructions  that  he  sent  with 
tbem  the  pleadings  In  the  case,  specifying 
such  papers  by  name.  This,  In  our  judg- 
ment was  error.  The  plalntlfTs  petition 
covers  seven  lengthy  typewritten  pages  of 
the  record.  Its  allegations  are  prolix  and 
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redundant  In  the  extreme,  epeclfylng  In 
great  detail  and  with  much  adjective  con- 
demnation many  acts  of  wrongful  conduct 
and  negligent  omission  of  dirty  on  the  part 
of  the  company's  employes.  Generalized,  all 
these  allegations  amounted  to  arerments  of 
a  negligent  failure  to  eject  the  drunken  man 
from  the  train,  and.  Instead  of  doing  so, 
wrongfully  throwing  him  over  upon  plalntlit; 
but  they  were  stated  at  such  length,  in  such 
variety  of  manner,  and  in  such  subsidiary 
and  Incidental  and  Interrelated  forms  of  ex- 
pression, and  with  so  much  of  tautology  and 
repetition,  that  a  jury  could  not  become  oth- 
erwise than  confused,  and  perhaps  misled, 
by  reading  the  paper.  While  the  main  alle- 
gations of  the  petition  In  respect  of  the  neg- 
ligence and  wrongful  conduct  of  the  defend- 
ant were  as  to  its  failure  to  eject  the  drunk- 
en man,  and  the  throwing  him  upon  plain- 
tiff, yet  other  acts  of  negligence  and  wrong 
were  charged,  such  aQ.  that  the  company's 
employes  wrongfully  permitted  the  man  to 
get  aboard  the  train,  knowing  he  was  In  an 
Intoxicated  condition,  and  also  wrongfully 
provoked  and  Irritated  him  by  striking  and 
beating  him,  and  refusing  to  allow  him  the 
possession  of  his  traveling  valise.  Some  evi- 
dence was  offered  in  support  of  Vt  least 
three,  If  not  all,  of  the  allegations  of  neg- 
ligence and  wrong  conduct,  but  what  one  or 
more  of  them  presented  the  merltortoua  is- 
sues of  the  case  under  the  evidence,  or 
whether  all  of  them  presented  meritorious 
issues,  the  court  entirely,  failed  to  state. 
The  unquestioned  rule  Is  that  it  Is  the  duty 
of  the  court  to  define  the  issues  to  the  Jury, 
and  not  leave  it  to  conjecture  the  controvert- 
ed points  to  be  determined.  In  accordance 
with  that  rule  it  has  been  repeatedly  held  to 
be  error  to  refer  the  Jury  tt>  the  paper  plead- 
ings to  learn  the  Issues  between  the  parties, 
finch  holdings  would  seem  to  be  manifestly 
sound,  because  it  is  the  province  of  the  court, 
not  the  Jury,  to  interpret  the  pleadings.  In 
11  Enc.  PI.  &  Prac.  p.  154,  It  is  said:  "Al- 
though there  are  some  decisions  which  hold 
that  It  is  not  error  to  read  the  pleadings  to 
the  Jury  in  order  that  they  may  determine 
what  are  the  Issues  in  the  case,  and  other 
decisions  holding  that,  though  not  erroneous, 
such  practice  Is  not  commendable,  the  clear 
weight  of  authority  la  to  the  effect  that  It  is 
the  province  and  duty  of  the  court  to  state 
specifically  to  the  Jury  what  the  issues  are 
raised  by  the  pleadings,  and  that  It  is  er- 
roneous to  refer  the  jury  to  the  pleadings  to 
ascertain  for  themselves  what  the  issues 
were;  that  the  construction  of  the  plead- 
ings and  the  Issues  raised  thereby  are  ques- 
tions for  the  court  alone  to  determine,  and 
not  for  the  Jury."  It  Is  further  said:  "The 
difficulty  which  even  learned  judges  often 
encounter  In  defining  the  issues  as  joined  In 
the  pleadings  Is  argument  sufficient  In  sup- 
port of  the  rule.  It  would  not  conduce  to  a 
full  and  fair  trial  that  Jurors,  Inexperienced 
ta  such  matters,  were  left  to  determine  the 


Issues  from  the  pleadings.**  In  Bums  r.  (HI- 
phant,  78  Iowa,  466,  43  N.  W.  289,  It  Is  saM: 
"The  necessity  of  the  Judge  defining  the  U- 
snes  Is  too  apparent  to  be  questioned,  and, 
however  pressing  the  demands  may  be  i^n 
the  time  of  the  court,  a  plain  and  concise 
statement  of  the  issues  should  always  be 
given  to  the  jury."  The  case  of  Myer  v. 
Moon,  45  Kan.  580,  26  Pac.  40,  practically 
announces  the  doctrine  contended  for  here; 
for,  while  In  that  caS*  the  court  referred  the 
Jury  to  the  pleadings  for  the  twms  of  a  con- 
tract therein  set  out  yet  the  court  stated  the 
issues  In  Its  charge.  It  la  said  (page  5S2. 
46  Kan.,  and  page  41.  26  Pac.):  "It  Is  the 
province  of  the  court  to  determine  the  is- 
sues and  state  them  to  the  Jury,  and  not 
leave  them  to  ascertain  the  effect  of  the 
pleadings  or  the  issues  which  they  prMmt." 
It  may  be  that  if  the  [deadlngs  in  a  case 
were  so  clear  and  simple,  and  stated  the 
Issues  in  such  concise  and  easily  comprdien* 
sible  language,  that  a  jury  could  not  fall  to 
understand  from  them  the  controv^ed 
qnestlons,  their  reference  to  the  Jury,  with- 
out a  statement  by  the  court  of  the  Issoable 
facts,  would  not  constitute  material  and  re- 
versible error,  but  such  Is  not  this  case. 
The  complex  and  elaborately  drawn  petition, 
with  its  multifarious  and  redundant  allega- 
tions of  n^Ugence  and  wrongful  conduct 
puts  the  case  out  of  the  possIUe  rale  we 
have  just  mentioned.  Xor  do  we  mean  to 
bold  that  the  sending  of  the  pleadings  to  the 
Jury  of  itself  Is  error.  It  Is  the  sending  of 
pleadings  of  the  character  of  the  one  In  gne»- 
tlon  in  this  case,  without  an  explanation  of 
the  Issuable  facta  presented  by  them,  which 
c<mstltutes  error.  It  Is  a  very  common  pra^ 
tice,  though  not  a  commendable  one  In  any 
case,  to  furnish  the  jury  with  the  pleadings, 
but  it  is  only  when  the  task  Is  imposed  on 
It,  to  learn  from  pleadings  difficult  to  onder- 
stand  without  aid  from  the  court,  that  error 
la  committed. 

A  more  difficult  question,  however  Is,  did 
the  d^endant  below  take  any  proper  exc^ 
tions  to  the  action  of  the  court  in  falling  to 
Instruct  the  jury  as  to  the  Issues  in  the  case, 
and  in  submitting  the  pleadings  to  it7  Tbe 
court  did  not  In  terms  Instruct  the  jury  that 
it  should  determine  the  issues  for  itsdf  from 
the  pleadings.  It  merely  stated  in  the  dos- 
ing sentence  of  one  of  its  instructions:  "Too 
will  receive  with  these  Instructions  the  plead- 
ings In  the  case,  the  second  amended  peti- 
tion of  the  plaintiff,  the  amended  answer  of 
the  defendant,  and  tiie  reply  of  the  plaintiff." 
Whether  the  court  did  In  fact  send  the  plead- 
ings to  the  jury,  as  he  Informed  it  he  would. 
Is  not  anywhere  shown  by  the  record.  If  be 
did,  the  record  does  not  anywhere  show  that 
the  defendant  took  exceptions  to  tbe  act  of 
doing  It  However,  proper  exceptions  were 
taken  to  the  court's  Instructions.  Hence  we 
are  to  consider  whether  the  court  did  actual- 
ly send  the  pleadings  to  the  jury,  and  If  90 
whether  tbe  error  has  bees'  saved  by  an  ex- 
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ceptton  to  the  glTlng  of  an  iaetrucUoD  stating 
that  he  wootd  send  them.  .  Inasmuch  aa  the 
.  court  stated  to  the  Jury  that  the  latter  would 
receive  the  pleadings,  we  are  of  the  opinion 
that  we  are  bound  to  presume  that  the  pa- 
pers were  furnished  as  it  was  stated  they 
would  he,  and  that  the  Jury  took  them  and 
had  them  durii^  the  deUb^ratlons.  Did  an 
exception  to  the  court's  Instruction  In  which 
the  Jury  was  merely  Informed  that  It  would 
receive  the  pleadings  constitute  an  exception 
to  the  sending  of  them?  or,  to  state  it  in 
another  form,  was  the  statement  of  the  court 
to  the  Jury  that  he  would  fumlBh  it  with  the 
pleadings  in  the  case,  and  his  doing  It,  an 
"InstrucUon"?  Within  the  definition  of  the 
word.  It  is  doubtful  whether  the  statement 
<jf  the  court  was  an  Instruction.  Not  every 
order,  direction,  or  statement  jy  the  Judge  to 
the  Jury  Is  an  Instruction.  An  Instruction  Is 
a  direction  In  reference  to  the  law  of  the 
case  rLawler  r.  MePheeters,  73  Ind.  579),  and 
a  mere  statement  by  the  court  to  the  Jury 
that  he  would  furnish  It*  with  the  pleadings 
would  not  seem  to  be  a  direction  as  to  any 
matter  of  law.  However,  it  must  be  borne 
in  mind  that  the  court  had  not  defined  the 
issues  of  the  case,  and  his  sending  the  plead- 
ings could  only  have  been  to  enable  the  jury 
Itself  to  determine  what  they  were.  Hence, 
ta  that  view,  the  statement  oC  the  court  was 
an  Instruction,  because  In  the  act  of  sending 
the  papers  was  implied  the  purpose  for  which 
they  were  sent  and  was  Implied  a  direction 
to  use  for  that  purpose.  Be  this  as  It  may, 
we  are  constrained  to  think  that,  an  excep- 
tion to  the  court's  Instructlona  in  which  he 
stated  his  Intention  to  send  the  pleadhigs  to 
the  Jury  was  an  exertion  to  the  act  of  send- 
ing them.  As  before  remarked  we  are  bound 
to  presume  that  the  .court  did  as  he  shld  he 
would.  We  are  bodnd  to  presume  that  he 
did  send  out  the  pleadings.  The  statement, 
"you  will  receive,"  etc,  though  made  in  the 
future  as  to  the  time  of  the  Jury's  reception 
of  the  papers,  had  the  significance  of  iveaent 
performance  by  the  court  It  was  equivalent 
to  the  declaration  and  the  performance  of  a 
present  act  and  in  our  Judgmwt  was  cov- 
ered by  the  exception  taken. 

A  very  grievous  error  was  committed  by 
the  court  In  the  admission  of  testimony.  The 
plaintiff,  when  on  the  stand  as  a  witness, 
was  asked  and  made  answer  ae  foUows:  "Q. 
Are  you  a  married  man?  A.  Yes,  sir.  0- 
Have  you  a  family?  A.  Yes,  sir.  Q.  How 
many  in  the  family?  (Objected  to  as  Im- 
material. The  Court:  It  hasn't  very  much 
to  do  with  the  case,  but  he  may  answer.  De- 
fendant duly  excepted.)  A.  A  wife  and  two 
children."  This  character  of  evidence  has 
been  considered  In  a  large  number  of  cases 
for  damages  for  bodily  injuries,  In  all  of 
which,  so  far  as  we  are  aware,  it  has  been 
held  objectionable.  Railroad  Co.  v,  BInlon, 
107  Ala.  645,  IS  South.  75,  was  a  case  almost 
identical  with  this  one  In  the  question  asked 
and  the  answes  elicited.  The  supreme  court 
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tersely  summarized  the  facts  and  law  as  fol- 
lows: "The  second  assignment  of  error  Is 
based  on  the  question,  which  the  court  al- 
lowed to  be  answered,  *What  did  your  fam- 
ily consist  of?*  to  which  witness  replied  that 
he  had  a  wife  and  three  children.  In  allow- 
ing this  answer,  the  court  erred.  The  dam- 
ages sued  for  are  for  the  Injury  inflicted  on 
the  plaintiff,  and  not  oa  his  family,  and  for 
which  the  law  allows  him  compensation,  no 
more  and  no  less  in  case  he  Is  single  than 
If  married  and  the  father  of  a  child  or 
drcn.  The  recovery  Is  for  his  ben^t  vile- 
ly." The  court  thereupon  cited  a  large  num- 
ber of  similar  decisions  in  support  of  Its  rul- 
ing. Besides  those  referred  to  by  tt  tlie  fol- 
lowing may  be  mentioned  as  dIrecUy  in 
point:  Mahaney  v.  Ballroad  Co.,  108  Mo. 
191,  IS  S.  W.  895;  HoUenbeek  v.  Railway 
Co..  141  Mo.  97.  38  S.  W.  723,  41  S.  W.  887; 
Railroad  Co.  v.  Oower,  85  Tenn.  465.  8  S. 
W.  S24.  The  question  is  not  a  new  one  In 
tills  state.  It  has  been  already  decided.  In 
Railway ^0.  v.  Pointer,  9  Kan.  620,  a  case 
of  a  similar  kind,  it  was  held  that:  "It  was 
not  competent  in  such  a  case,  for  the  purp:8e 
of  showing  the  Injuries,  or  their  character 
or  extent  or  for  the  purpose  of  enhancing 
the  damages  whidi  the  plaintiff  expected  to 
recover,  for  the  plalntUf  to  prove  his  pectm- 
lar7  or  social  condition,  whether  he  was  rich 
or  poor,  iparrled  or  single,  or  whether  he  had 
a  family  or  not" 

Some  other  claims  of  error  were  made. 
They  do  not  impress  us  as  substantial,  but 
Inasmuch  as  it  is  not  necessary  to  reach  a 
conclusion  as  to  their  validity,  we  have  not 
given  them  close  examination.  For  the  two 
errors  hereinbefore  pointed  out  the  Judgment 
of  the  court  below  Is  reversed,  and  a  nenr 
trial  (ffdered.  All  the  Justices  concnrrfn^ 
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POWLB  V.  OUTCAI/P. 
(Supreme  Court  of  Kanaun,  ZMvlslon  No.  1, 
Feb.  8,  1002.) 

AUTHORITT  OP  A  QENT— ESTOPPEL  TO  DENY 
—PAYMENT  OP  NOTE. 

1.  Where  the  holder  of  a  promissory  note 
has  for  years  authorized  and  ratified  the  re- 
ception of  interest  payments  thereon  by  the 
payee  named  in  the  note,  without  having  the  . 
conpous  representing  such  ioterest  in  bis  pos- 
session at  the  time  of  receiviog-  the  money, 
and  where  such  holder  is  chargeable  with 
knowledge  that  during  the  period  covered  by 
such  interest  payments  such  payee  had  held 
himself  out  as  the  owner  of  said  note  to  those 
obliEated  to  pay  the  same,  and  is  still  so  hold- 
ing himself  out  to  such  interested  parties,  who 
are  deceived  thereby,  and  where  such  holder 
has  notice  that  at  the  maturity  of  the  note 
such  payee  will,  pursuant  to  his  nsual  course 
of  business,  without  revealing  the  facts  as  to 
ownersliip,  receive  tlie  amoant  of  principal  due 
on  such  note,  it  is  the  duty  of  such  holder,  if 
he  desires  a  chanee  in  the  methods  which 
have  been  theretofore,  aod  are  thereafter  like-  * 
Ij  to  be,  pursued,  to  notify  those  who  are 
bound  to  pay  it  that  he  is  the  owner  of  thn 
uote,  and  that  future  payments  may  not  l>e 
made  to  such  payee;  and,  if  such  h<Mder  fails 
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so  to  do,  he  will  be  held  bound  a  payment 
made  in  gooi  faith  of  such  note  at  toe  place 
of  payment  deeiguated  tliereiD,  and  to  sucli 
payee. 

2.  Ordinarily  one  bound  to  pay  a  negotiable 
promiisory  note  Is  not  protected  if  he  pay  it 
to  the  payee  thereof,  and  at  the  place  of  pay- 
ment named  fu  the  note,  without  the  produc- 
tion of  the  paper  by  the  persou  receiring  the 
money;  but  to  this  rule  uiere  are  exceptions, 
and,  under  the  facts  in  this  case,  the  deciaion 
of  the  trial  coart  that  the  rights  of  the  owner 
of  the  note  in  controveriiy  m  this  action  are 
concluded  by  such  a  payment  will  not  be  dis- 
turbed. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  CofCey  county; 
W.  A.  Bandolpb,  Judge. 

Action  by  E.  H.  Fowle  against  O.  O.  Out- 
calt  Judgment  for  defendant,  and  plaintiff 
brings  error.  Affirmed. 

Argued  before  JOHNSTON,  CUNNING- 
HAM. GRBENE,  and  ELLIS.  JJ. 

Kdler  &  Dean,  for  plaintiff  in  error.  B. 
N.  Connal  and  John  O.  Egan,  for  defendant 
In  error.  ^ 

ELIilS,  J.  This  action  was  brought  in  the 
district  court  of  Coffey  county  by  plaintiff 
in  error  to  foreclose  a  mortgage  given  on  the 
3d  day  of  February,  1800,  by  Mary  E.  Hous- 
ton and  James  J.  Houston,  her  husband,  to 
the  Globe  Investment  Company,  of  Boston, 
Mass.,  and  payable  at  Its  office.  Tbe  note 
which  said  mortgage  was  given  to  secure  fol- 
lows: "Kansas  City,  Mo.,  Feb.  3,  1890. 
$1,500.00.   On  the.  first  day  of  February,  A. 

D.  eighteen  hundred  and  nlnety-flve,  without 
grace,  for  value  received,  we  promise  to  pay 
to  the  order  of  the  Globe  Investment  Com- 
pany, at  its  office  In  Boston,  Massachusetts, 
the  sum  of  fifteen  hundred  dollars,  in  gold  or 
ita  equivalent  In  United  States  money,  with 
Interest  until  maturity  at  the  rate  of  six 
per  cent,  per  annum,  payable  semiannually, 
according  to  tbe  terms  of  ten  coupons  hereto 
attached.  If  said  sum  is  not  paid  at  ma- 
turity, tbe  amount  tinpald  shall  bear  Interest 
at  the  rate  of  ten  per  cent,  per  annum,  pay- 
able semiannually;  and.  If  any  Interest  re- 
mains unpaid  ten  days  after  it  becomes  due, 
the  principal  shall  at  once  become  due,  at  the 
option  of  the  holder,  without  notice.  Mary 

E.  Houston.  James  J.  Houston."  Shortly 
after  the  execution  and  delivery  of  aaJd  note. 
It  was  sold  to  John  Stuart  &  Co..  Limited, 
of  Manchester,  England,   and  indorsed  In 

blank  as  foUowsi   "Pay  to  the  order  of  , 

without  recourse.  Globe  Investment  Com- 
pany, by  J.  Lowell  Moore,  TreasurCT."  The 
following  guaranty  was  also  indorsed  on  said 
note:  "In  consideration  of  value  received, 
the  Globe  Investment  Company  hereby  guar- 
anties tfa^  payment  of  each  coupon  hereto  at- 
tached at  maturity,  and  the  payment  of  this 
principal  note  within  two  years  after  ma- 
turity, with  interest  after  maturity  at  six 
per  cent,  per  annum,  payable  semiannually: 
provided,  said  company  shall  have  the  right 
to  purchase  this  note  at  Its  face  value  and 
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accraed  Interest  at  the  date  of  payment,  and 
the  neglect  of  said  holdCT  to  accept  sacli 
payment,  and  assign  and  deliver  to  said  com- 
pany this  note  and  the  mortgage  given  to 
secure  it,  shall  release  said  company  from  ail 
further  liability  hereon.  In  witness  where- 
of, the  said  Globe  Investmrnt  Company  has 
caused  its  corporate  seal  to  be  hereto  affixed, 
and  this  guaranty  to  be  signed  in  its  name 
and  behalf  by  its  treasurer,  this  10th  day  at 
June,  1800.  Globe  Investment  Company,  by 
J.  Lowell  Moore,  Treasurer,"  No  indorse- 
ments were  made  upon  any  of  the  coupons 
attached  to  said  note.  Soon  after  obtaluhig 
them,  the  securities  were  sold  by  Stuart  & 
Co.,  without  further  indorsement,  to  the  plain- 
tiff, a  resident  of  England;  but  no  assigu- 
ment  of  the  mortgage  was  placed  of  record 
In  the  office  of  the  register  of  deeda  of  Coffey 
county,  Kan.,  until  a  brief  period  before  the 
bringing  of  this  action.  Prior  to  January  1, 
18W,  the  defendant,  O.  O.  Ontcalt,  purchased 
the  lands  covered  by  the  mortgage,  subject 
thereto,  and  thereafter  paid  each  Installmait 
of  Interest  represented  by  coupons  attached 
to  said  note,  at  or  before  the  maturity  there- 
of, and  received  such  coupons,  stamped  or 
marked  "Paid"  by  the  Globe  Investment 
Company,  in  due  course.  Shortly  before  the 
matorlty  of  the  principal  note,  he  paid  tbe 
same  to  the  Globe  Investment  Company,  but 
did  not  receive  the  note.  The  evidence  clear- 
ly shows  that  the  Globe  Investment  Com- 
pany had  a  branch  office  at  Kansas  City. 
Mo.,  and  that  it  required  all  payments  upon 
Its  Western  loans  to  be  made  at  that  office. 
All  the  payments  of  Outcalt  were  thus  made, 
and  were  remitted  and  accoimted  for  with- 
out delay  to  the  Boston  office  of  the  Globe 
Investment  Company.  The  facts  undoubted- 
ly are' that  at  the  time  of  tbe  payment  of 
the  principal  note  by  Outcalt  as  aforesaid, 
the  same  was  not  In  the  possession  of  the 
Globe  Investment  Company,  but  was  hi  the 
hands  of  John  Stuart  &  Co.,  Limited,  al- 
though there  is  evidence  in  the  record  suffi- 
cient to  support  a  finding  that  the  Globe  In- 
vestment Company  had  the  note  In  its  pos- 
session at  tbe  time  of  such  payment  Upon 
the  trial,  evidence  was  adduced  tending  to 
show  that  John  Stuart  &  Co.,  Limited,  were, 
and  at  all  times  after  the  note  passed  into 
the  hands  of  plaintiff  had  been,  the  agents  of 
said  plalntlfl'  to  collect  the  Interest  and  prin- 
cipal upon  said  note,  and  to  see  that  tbe  In- 
surance on  the  property  mortgaged  was  kept 
up,  and  to  act  generally  for  such  plaintiff  In 
protecting  bis  interest  as  to  said  loan.  Be- 
cause of  the  distance  intervening  betweai 
the  brokers  and  his  debtors,  it  was.  of  coarse, 
contemplated  by  plaintiff  that  the  services  to 
be  performed  by  the  former  should  not  be 
conducted  directly  with  the  mortgagors,  but 
through  an  intermediary  to  be  chosen  by 
such  agents.  It  also  appeared  that  said  John 
Stuart  &  Co..  Limited,  owned  a  considerable 
portion  of  the  capital  stock  of,  and  knew  of 
the  methods  pursued  by,  the  Globe  Invest 
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ment  Companr,  In  transacting  Ita  business; 
of  the  tact  of  the  establlsbment  of  a  Kansas 
City  branch  office,  and  the  business  transact- 
ed through  the  same;  and  the  evidence  tend- 
ed to  show  that  said  John  Stuart  &  Co.,  Lim- 
ited, with  full  knowledge  of  the  facts,  au- 
thorized and  sanctioned  the  collection  tty  the 
Globe  InTcstmeot  Company  of  principal  and 
interest  of  this  and  many  other  notes  and 
mortgages,  without  reference  to  whether  such 
notes  and  mortgages  were  in  fact  In  the 
hands  of  or  under  the  control  of  said  Globe 
Investment  Company  at  the  time  of  payment 
or  not  Upon  all  the  foregoing  facts  the  evi- 
dence was  conflicting.  It  Is  certain  the  Globe 
Investment  Company  did  not  account  to  plaln- 
tlff  or  his  agents  for  the  amount  received  In 
payment  of  said  principal  note,  and  that, 
about  six  months  after  such  payment  to  It, 
such  company,  being  Insolvent,  i>assed  Into 
the  hands  of  a  receiver.  The  case  was  tried 
by  the  court  without  a  jury,  and  a  general 
finding  made  in  favor  of  the  defendant,  Out- 
calt;  and,  pursuant  to  the  prayer  of  his  an- 
swer, the  title  to  the  real  estate  In  dispute 
was  quieted  In  him.  The  plalnuer  brings  the 
case  here. 

It  1»  asserted  by  the  defendant,  Is  not  de- 
nied, and  is  clearly  proven,  that  neither  the 
mortgagors,  nor  their  successor  to  the  title, 
Outcalt,  bad  any  notice  that  the  note  or  cou- 
pons were  not  In  fact  owned  by  the  Globe 
Investment  Company  up  to  the  time  of  pay- 
ment of  the  principal  note,  as  hereinbefore 
stated.  As  the  case  comes  here,  It  must  be 
assumed  that  iipon  all  the  essential  fapts  in 
controversy  the  court  below  foimd-ln  favor 
of  defradant,  Outcalt;  and  the  single  ques- 
tion is  presented  whether  under  such  facta, 
most  favorably  considered,  the  decision  of 
the  trial  court  can  be  sustained.  That  the 
defendant,  Outcalt,  acted  In  entire  good  faith, 
must  be  admitted.  If  we  were  to  invoke  the 
rule  that  where  one  of  two  Innocent  persons 
must  suffer  because  of  a  wrong  committed 
by  a  third,  that  one  shall  bear  the  loss  whose 
negligent  acts  have  made  It  possible  tor  such 
third  person  to  Inflict  an  injury,  the  result, 
under  the  finding  of  the  trial  conrt  would  be 
to  charge  the  plaintiff  with  the  loss  occa- 
slfmed  by,  the  failure  of  the  Globe  Company 
to  account  for  the  funds  which  it  received. 
The  plaintiff  was  aware,  because  Ills  author- 
ized agents,  Stuart  &  Co.,  knew,  that  the 
Globe  Company  had  collected  the  coupons 
from  time  to  time  upon  the  note  in  suit  and 
bad  given  attention  to  the  loan,  to  the  pay- 
ment of  taxes,  and  the  renewal  of  Insurance, 
and  that  accordli^  to  the  usual  course  of 
business,  that  company  would  thereafter  col- 
lect the  principal  when  It  fell  due.  Still,  he 
did  not  repudiate,  and  ostensibly,  at  least 
ratified,  all  the  acts  performed  by  the  Globe 
Company  with  reference  to  the  loan  after  he 
became  the  owner  thereof.  If  he  was  not 
willing  to  implicitly  tnist  the  Globe  Company 
to  represent  blm,  when  he  knew  It  was  be- 
ing held  out  to  the  public  and  to  the  mort- 


gagors, either  as  the  owner  of  the  note,  or 
as  agent  for  the  owner  in  the  collection  of 
It  be  should  have  signified  his  disapproval 
of  such  acts.  He  could  easily  have  given  to 
the  mortgagors,  whose  address  he  had,  or  to 
Outcalt  SB  to  whose  connection  with  the 
property  he  would  have  aBcertalned,  had  he 
made  the  least  Inquiry,  notice  that  he  was 
the  owner  of  the  note,  and  required  payment 
to  t>e  made  to  hlmsdC,  or  to  some  person 
designated  by  him.  On  the  other  hand,  Out- 
cault  had  no  reason  to  believe  that  the  Globe 
Company  was  not  still  the  owner  of  the 
note;  ^nd,  if  he  liad  suspected  it  It  is  prob- 
able tiiat,  by  Inquiry  made  to  the  Globe 
Company,  he  would  not  have  learned  of  the 
ownership,  or  even  oC  the  existence,  of  the 
plaintiff.  It  is  imlmportaut  in  the  considera- 
tion of  this  case  that  the  Globe  Company 
held  Itself  out  to  Outcalt  as  a  principal,  and 
failed  to  disclose  that  It  was  acting  for  plain- 
tiff. "Where  an  agent  contracts  in  his  own 
name,  and  does  not  disclose  his  ininclpal, 
the  principal,  having  a  right  to  sue.  Is  also, 
when  discovered,  liable  to  a  third  party  on 
the  contract  The  third  party  may  elect 
whom  he  will  sue."  Note  to  Wheeler  v.  Mc- 
Guh%  (Ala.)  2  L.  R.  A.  811  (S.  c.  5  South. 
190),  and  authorities  cited.  The  plaintiff  will- 
ingly permitted  the  Globe  Company  to  col- 
lect moneys  for  lilm  upon  this  note,  and,  In 
equity,  ought  to  be  regarded  as  bound  by 
payments  made  la  reliance  upon  such  appar- 
ent authority.  Quinn  v.  Dresbacb,  75  Cal. 
159,  IG  Pac.  762,  7  Am.  St  Bep.  13S.  A 
controlling  consideration,  however.  Is  the  fact 
that  ^lalntlfTs  agents,  Stuart  &  Co.,  and 
therefore  the  plaintiff,  knew  that  shortly  be- 
fore the  maturity  of  this  note.  In  the  r^- 
ular  course  of  business,  the  Globe  Company, 
assuming  still  to  be  the  owner  of  it  would 
notifr  the  mortgagors  and  others  under  ob- 
ligation to  cancel  the  debt  of  the  approach- 
It^  matorl^  of  the  claim,  and  tliat  payment 
could  be  made  at  the  office  of  the  Globe 
Company,  and  in  all  probability  would  be  so 
made.  Being  apprised  of  these  facts,  it  was 
plainly  the  duty  of  plaintiff  to  disclose  his 
ownership,  and  Indicate  a  preference  fcr  a 
different  course  of  action.  If  he  desired  It. 
The  cases  cited  In  support  of  the  contention 
of  the  defendant  In  error  are  all,  for  the 
reason  last  stated,  and  most  of  them  for 
other  reasons.  Inapplicable  to  the  case  at 
bar.  That  the  maker,  or  one  who  Is  required 
to  pay  a  promissory  note  secured  by  a  mort- 
gage, should  not  make  payment  even  at  the 
place  where  the  note  Is  by  Its  terms  taade 
payable,  except  upon  the  production  of  such 
rote,  Is  not  denied.  But  where  debtors  are 
compelled  to  make  remittances  to  places  re- 
mote, by  mall,  and  to  transact  business  by 
correspondence,  and  through  a  long  course  of 
dealing,  and  because  of  it  axe  led  to  believe 
that  by  continuing  In  the  same  course  they 
will  sore  the  Interests  of  the  creditor  as 
well  as  their  own,  and  especially  where  a 
note  holder  gives  sanction  In  advance  to  the 
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further  continuance  of  BXicb  methods,  be 
ought  not  thCTeatter  to  be  permitted  to  re- 
pudiate It  and  disown  responsibility  for  that 
vhlch  Is  so  done.  In  the  recent  case  of  Wal- 
ter T.  Logan  (Kan.  Sup.)  65  Pac.  225,  the 
coupons,  when  retamed,  bore  Indorsements 
showing  that  they  had  been  transferred,  and 
the  court  said:  "The  Interest  coupons,  which 
were  paid  by  Logan  and  by  Hill  to  the  West- 
em  Farm  Mortgage  Company  and  to  Its  suc- 
cessors, and  by  it  returned  to  them,  brought 
home  to  them  knowledge  that  neither  ^Neltl 
nor  the  Western  Farm  Mortgage  Company, 
or  either  ot  Its  successors,  were  the  owners 
or  holders  of  said  note  and  mortgage."  As 
therein  those  who  sought  to  pay  the  principal 
note  were  fairly  chargeable  with  notice  of  its 
transfer.  It  Is  not  difficult  to  distinguish  that 
case  from  the  one  we  are  considering. 

As  the  pleadings  In  the  case,  together  with 
the  finding  of  the  trial  court,  sustain  the 
Judgment,  we  are  not  aathoriaed  to  disturb 
It,  and  It  Is  affirmed.  All  the  Justicea  concur- 


(64  Kaa.  29^ 

McMDLLBN  et  al.  t.  WINFIKLD  BUILD- 
ING &  LOAN  ASS'N. 
(Supt«me  Ooort  of  Kansas,  DiTisifu  No.  1. 
Feb.  8,  1002.) 

BONI>-CONSTRUCTION— DEFAULT  OF  PRINCI- 
PAL-MISAPPROPRIATION  OP  FUNDS  BY 
OFFICER— INTEREST— LIMITATIONS. 

1.  Where  the  terms  of  a  bond  clearly  show 
that  H  was  iuteuded  to  be  retroapcctive  as  well 
as  prospectlTe,  sureties  may  be  held  iiable  for 
defaults  occurring  before  the  execution  of  sudi 
bond. 

2.  A  bond  of  ail  officer  recited  that  he  had 
Iwen  elected  for  the  year  b^innioE  January  1, 
1885,  and  ending  December  31,  1865,  and  bad 
accepted  the  otflce;  and  it  was  conditicmed 
that,  if  be  should  faitbfuUy  perform  the  du- 
ties of  his  offlce  "during  said  year,"  the  bond 
should  be  void  and  of  uo  effect,  but  otherwise 
should  remain  in  full  force  and  effect.  The 
officer  was  not  elected  until  some  time  after 
the  first  of  the  year,  but  had  held  successive 
terms  and  been  continaally  in  office  for  sereral 
years  before  and  after  18S5.  Held,  that  the 
surety  made  himself  responRible  for  the  de- 
faultR  of  the  entire  year  of  1885. 

3.  Presuin  ably,  money  which  came  into  the 
officer's  bands  and  should  have  been  there  was 
still  in  bis  possession,  and  the  burden  was  on 
the  snrety  to  prove  that  the  funds  presumably 
in  the  bauds  of  his  principal  bad  been  misap- 
proprinted  before  be  hecnme  liable  on  the  bond. 

4.  While  the  penalty  of  the  bond  fixes  tho 
limit  of  liability  of  the  surety  at  the  time  the 
liability  arines.  yet.  If  the  principal  or  surety 
fail  to  discbarse  that  liability  when  it  ma- 
tures. Interest  may  be  allowed  on  the  amount 
from  the  time  the  liabflity  arises,  even  if  the 
amount  o£  recovery  sliall  exceed  the  penalty. 

ti.  Where  an  officer  and  ageut  misappropri- 
ates money  intrusted  to  him.  and  fraudulently 
conceals  his  defalcations,  the  statute  will  not 
beNTiD  to  run  until  the  discovery  of  the  fraud 
and  of  the  breach  of  the  condition  of  the  bond. 

G.  The  liability  of  the  principal  Is  that  of 
the  surety,  and,  where  the  statute  of  limita- 
tions does  not  befcin  to  run  because  of  the 
concealed  fraud  of  the  principal,  tlie  surety 
cannot  invoke  the  aid  of  the  statute  on  the 
groutnl  that  be  was  iunoceat  of  the  fraud. 

7.  Where  the  officer  bore  a  good  reputation 


and  was  generally  believed' to  be  honest  by  tbe 
obligees  in  the  band,  and  they  bad  no  knowl- 
edge or  notice  of  nafaithfulnesa,  the  fact  thtt 
the  books  were  open  to  thdr  inspection,  and 
that  they  failed  to  detect  the  defaults  which  a 
close  exaniinstion  might  have  disclosed,  will 
not  defeat  a  recovery  on  the  bond,  if  they  act- 
ed in  good  faith  toward  tbe  surety, 
(Syllabus  by  the  Court) 

Error  from  district  court,  Oowl^  eountr; 
W.  T.  McBrlde,  Judge. 

Action  by  the  Wlnficad  Building  &  Loan 
Association  against  J.  F.  McMullen  and  otb- 
ers.  Judgment  for  plaintiff  and  defendants 
bring  error.  AfiSrmed. 

Argued  before  JOHNSTON,  CUNNING- 
HAM, GBEGNE.  and  ELLIS,  JJ. 

McDennott  ft  Johnson  and  J.  Jay  Ba<^ 
for  plaintiffs  In  error.  Herrlcic'  &  Rogers 
and  L.  H.  Webb,  tor  defendant  In  error. 

JOHNSTON,  J.  J.  F.  McMullen  acted  ai 
secretary  of  the  Winfleld  Building  ft  Loan 
Association  from  Its  organization  In  Janu- 
ary, 1881,  until  January.  1892;  having  been 
elected  at  the  beginning  of  each  year  durins 
that  period.  On  January  13,  1885,  he  was 
elected  for  that  year,  and  gave  a  bond  In 
the  sum  of  $2,000,  signed  by  J.  G.  McMullen 
as  surety,  which  was  dated  February  2, 
1885,  and  api^oved  four  days  later.  He 
failed  to  account  for  all  the  moneys  received 
by  bim,  and  on  February  2,  1892,  this  aetiwi 
was  brought  against  bIm  and  his  surety  sp- 
on  the  bond  mentioned.  In  tbe  petition  it 
was  allied  that,  during  the.  period  covered 
by  the  bond.  J.  F.  McMullen,  as  secretary, 
collected  $2,190.01  more  than  he  had  s^ 
counted  for  or  paid  over  to  the  treasurer  of 
tbe  association,  and  that  this  amount  be  bad 
fraudulently  converted  to  his  own  use. 
There  was  a  further  arerment  that  by  false 
entrlea  made  In  the  books  of  the  association, 
and  by  false  statements  and  reports,  he  had 
concealed  his  wrong  and  defaults,  and  that 
therefore  the  association  bad  no  knowledge 
of  the  same  until  January.  1892.  A  trial 
was  had  upon  an  agreed  statement  of  facts, 
and  among  other  things  It  was  stipulated 
that  during  the  year  1886  he  collected  $10.- 
799.84,  and  that  during  the  same  time  he 
paid  to  the  treasurer  only  $8,783.47,  so  tiiat 
from  .January  1,  1885,  until  December  31, 
1885,  his  receipts  exceeded  the  amount  of 
his  payments  to  the  treasurer  $2,035.87. 
Prom  the  facts  agreed  upon  the  court  found 
that  J.  F.  McMullen  was  Indebted  to  the 
association  on  January  1,  188*1,  In  tbe  snni 
of  $2,0,^5.87,  and  that  on  February  6,  1886, 
he  paid  ou  this  Indebtedness  $197.46,  leaving 
$1,838.41  unpaid.  For  this  latter  sum,  with 
Interest  from  January  31,  1886,  amonntinf; 
to  $3,725.84,  judgment  was  given  agabist 
both  the  principal  and  the  surety.  It  will 
be  observed  that  the  court  held  the  snrety 
liable  for  all  the  funds  received  by  tbe  sec- 
retary during  the  year  1885,  and  for  which 
he  bad  not  accounted.  It  Is  contended  that 
the  bond  is  prospective  only;  and  that  it  did 


Digitized  by  Google 


Kan.) 


Mcmullen  t.  winfield 


BinLDINQ  A  LOAN  ASS'N. 


893 


not  cover  any  defaults  exc^  those  occur- 
ring after  It  bad  been  executed  and  accept- 
ed. As  has  been  seen,  the  electl<m  occnrred 
after  the  ftrst  of  the  year,  and  the  bond  -was 
not  executed  until  Febroary  2d,  and  was  not 
accepted  until  Febmarr  0th.  A  consider- 
able  amount  of  the  funds  Involred  here  was 
received  by  the  secretary  between  January 
lat  and  the  executlcai  and  acceptance  of  the 
•  bond.  Does  the  bond  cover  the  dtfaults  of 
the  entire  year?  It  Is  true,  as  plalntlfFs  In 
error  contend,  that  sureties  are  favorltoi  of 
the  law,  and  that  th^  liability  cannot  be 
extended  by  Implication,  nor  enlarged  be- 
yond the  fair  scope  of  their  agreements.  At 
the  same  time,  their  obligation,  like  othw 
written  contracts,  must  be  given  a  reasrai- 
able  Interpretatlm;  and.  If  the  fair  scope 
of  its  terms  covers  past  d«ellctions,  it  must 
be  so  mforeed.  It  may  be  assumed  fluit, 
in  tlie  absence  of  a  provision  to  fhe  contrary, 
a  bond  can  only  be  r^rded  as  prospec- 
tive and  to  cover  only  future  transactfons; 
but  If  the  language  used  Is  retrwpective,  and 
clearly  shows  an  Intent  to  Include  defaults 
occurring  before-  the  execution  of  the  instm- 
ment,  the  sureties  will  be  held  liable.  The 
condition  of  the  btmd  Is  as  foUowa:  "Where- 
aa,  said  J.  F.  McHnllen  has  been  ^ected  sec- 
retary of  the  Wlnfleld  Bnlldlng  &  Loan  As- 
sociation, of  the  cil7  of  Wlnfleld,  state  of 
Kansas,  for  tiie  year  beginning  Janunry  1, 
18S9,  and  ending  December  31,  188B,  and 
has  accepted  said  office:  Now,  therefore,  if 
the  said  J.  F.  HcMullen  shall  faithfully  per- 
form the  duties  of  his  office  as  secretary  of 
sold  association  during  said  year,  then  this 
bond  shaU  be  void  and  of  no  effect  but  oth- 
erwise shall  remain  In  full  force  and  effect" 
It  will  be  noticed  that  the  bond  deOnitdy 
fixes  the  period  of  responsibility.  The  sure- 
1j  binds  himself  for  the  faithful  praform- 
ance  of  the  duties  of  the  secretary  tat  the 
year  beginning  January  1,  1886,  and  ending 
December  SI,  1885.  He  occupied  the  posi- 
tion of  trust  dming  that  period,  and  It  was 
competent  for  the  surety  to  make  himself  re- 
sponalble  for  the  defaoltii  of  the  entire  year. 
It  appears  to  have  been  an  annual  office.  >^ 
which  MdMullen.held  ctmtinuously  for  about 
11  years,  and  he  was  elected  at  the  first 
meeting  of  the  association  held  In  January 
each  year.  The  fact  that  the  election  was 
after  tbe  first  of  the  year  and  term  is  not 
controlling,  but  the  real  question  Is,  what 
time  was  intended  to  be  covered  by  the 
bond?  and  that  must  be  determined  from  Its 
terms.  The  language  Is  plain,  and  mani- 
festiy  the  parties  contemplated  that  tbe 
bond  should  be  retrospective  In  Its  (deration, 
and  should  indemnify  against  defaults  oc- 
eorrlng  from  the  first  to  tbe  last  of  the  year. 
When  it  appears  that  a  bond  Is  Intended 
to  be  retro^iective  as  well  as  prospective, 
sach  effect  must  be  given  to  It  Brown  v. 
Wyandotte  Co.,  S8  Kan.  672.  60  Pac.  888; 
Myers  t.  Kiowa  Co.,  60  Kan.  189.  56  Pac. 
11;  SUte  V.  Finn,  08  Ma  532,  11  S.  W.  9M, 


14  Am.  Bt  Bep.  664;  Abrams  v,  Pomeroy, 
13  BL  183. 

The  amount  collected  during  the  year  and 
not  paid  over  exceeded  tbe  amount  named 
in  tiie  bond.  There  Is  some  contention  as  to 
the  money  on  hand  at  the  beginning  of  1886, 
and  whetiier  It  was  mlsapiHrt^lated  attee 
the  liability  of  the  surety  began.  Presum- 
ably, money  which  came  into  the  secretary's 
hands  and  tiiould  have  been  there  was  still 
in  bis  possession,  and  the  burden  Is  on  the 
surety,  In  cases  like  this,  to  iwove  that  the 
funds  praumably  in  the  hands  of  his  prin- 
cipal had  been  fflnbevEled  and  mlsapproinl- 
ated  before  be  became  liable  on  the  bond. 
Bernhard  t.  Olty  of  Wyandotte,  88  Kan. 
6  Pac.  617;  Weakley  v.  Cherry  Tp.  (Kan. 
Sup.)  63  Pac.  483;  Bruce  v.  V.  8..  17  How. 
437.  15  Tj.  Ed.  129.  In  Uke  manner.  It  wlU 
be  presumed  that  moneys  collected  during 
the  period  of  liability  and  not  accounted  tat 
were  misappropriated  daring  that  period. 
Where  th^  are  successive  traras  and  bonds, 
there  is  considerable  difficulty  In  fixing  the 
time  of  misappropriation  and  the  liability 
of  sureties;  but  when  money  is  traced  to 
the  hands  of  an  ofilcer  or  trustee,  and  Is  not 
accounted  for,  the  burden  of  proof  Is  iqtou 
the  principal  or  surety  upon  the  bond  to 
show  what  became  of  the  m<mey.  The  offl- 
eer  has  knowlei^  of  the  time  of  misappli- 
cation, and  by  reason  of  the  relations  exist- 
ing between  principal  and  surety  the  latter 
is  deemed  to  have  knowledge  of  the  fttct 
•while  the  Informatkm  woidd  not  be  accessi- 
ble to  the  parties  IndenuUfled.  In  Boyd  v. 
Withers  <Ky,)  46  S.  W.  13,— a  case  of  suc- 
cessive bonds  glvoL  by  a  guardian  who  hod 
defaulted,  and  where  the  ward  wad  unable 
to  fix  the  date  of  the  conversion,— it  was 
said:  "The  liability  of  a  surety  on  a  guard- 
ian's bond,  so  far  as  the  ward  Is  concerned, 
is  identical  vrith  that  of  his  principal;  and 
after  proof  of  the  receipt  by  the  guardian 
of  the  ward's  money,  and  failure  to  account 
for  It  tbe  guardian  has  not  faithfully  dis- 
charged the  duty  imposed  by  his  obligation 
until  he  has  clearly  shown  how  it  has  been 
disposed  of.  Nelthw  can  the  surety  In  the 
bond  be  permitted  to  say,  'Ton  cannot  ivove 
the  date  when  my  principal  converted  the 
money,  and  therefore  you  cannot  recover  on 
any  of  the  bonds.'  In  our  opinion,  tbe  law 
requires  appellee  to  show  what  became  of 
the  money  of  appellants  which  was  received 
by  the  gnardlan  while  he  was  bound  as 
surety  on  his  bond,  and.  In  the  absence  of 
proof  showing  clearly  tiut  at  tbe  date  of 
the  execution  of  the  new  bond  the  fund  was 
Intact  in  the  hands  of  the  guardian,  he 
should  be  held  liable  for  tbe  balance  shown 
by  tbe  proof  to  be  due."  See,  also.  Wood 
V.  Friendship  Lodge  (Ky.)  50  8.  W.  836. 

While  there  Is  a  contention  as  to  the  ap- 
plication of  payments  by  tiie  secretary  In 
1886.  and  therefore  as  to  whether  the 
amount  or  misappropriati<m  In  1885  was 
correctiy  found  by  the  trial  court  we  think 
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the  facta  In  the  record  are  sufficient  to  sup- 
port the  Judgment.  The  agreed  facts  in- 
clude voluminous  accounts  and  re[>orts, 
which  it  is  not  practical  to  set  out,  but  an 
examination  of  them  satisfies  us  that  they 
made  a  prima  facie  case  for  the  association. 

The  Judgment  rend^ed  Is  In  excess  of 
the  penalty  of  the  bond,  by  reason  of  the  al- 
lowance of  Interest.  It  Is  contended  that 
the  utmost  limit  of  the  surety's  liability  is 
the  penalty  named  In  the  bond,  and  It  may 
be  granted  that  that  was  the  measture  of  lia- 
l>Itity  when  the  liability  arose.  When  the 
secretary  converted  and  wrongfully  with- 
held the  moneys  of  the  association  the  con- 
dition of  the  bond  was  broken,  and  a  lia- 
bility arose  against  both  principal  and  sure- 
ty. Interest  is  recoverable  against  both  of 
them  from  the  time  of  the  default,  not  as  a 
part  of  the  penalty,  but  for  the  detention  of 
the  money  after  the  same  became  due.  Dur- 
ing the  coutlniiance  of  the  default,  Inter- 
est was  due  from  the  secretary,  Just  the 
same  as  In  cases  where  money  Is  not  paid 
when  the  creditor  becomes  entitled  to  It; 
and  the  surety  who  bound  himself  against 
the  defaults  of  the  secretary,  and  became  lia- 
ble for  them  when  they  occurred,  can  claim 
no  exemption  from  the  rule.  So,  while  It  Is 
true,  as  the  plaintiffs  In  error  contend,  that 
the  penalty  of  the  bond  is  the  limit  of  lia- 
bility of  the  surety*  the  liability  arose  at  the 
time  of  the  default,  and  the  failure  to  dis- 
charge that  liability  when  it  matured  war- 
ranted an  allowance  of  interest  beyond  the 
penalty.  Burchfleld  t.  Haffey,  64  Kan.  42,  7 
Pac.  548;  1  Sedg.  Dam.  }  308;  .4  Am.  &  Bng. 
Enc.  Law  (2d  Ed.)  701. 

It  is  next  contended  that  the  action  was 
barred  by  the  statute  of  limitations.  A  de- 
fault may  be  said  to  have  occurred  In  the 
beginning  of  18tH5,  and  the  action  was  not 
brought  until  February,  1892,— more  than  six 
years  after  the  default.  It  was  based  on 
the  written  bond,  and  therefore  falls  within 
the  five-year  limitation.  The  question  {ben 
arises,  was  the  action  brought  within  five 
years  after  the  cause  of  action  accrued?  It 
was  alleged  that  the  secretary  artfully  and 
fraudulently  concealed  hts  misappropriations 
by  malting  false  entries  In  the  books,  and 
by  failing  to  make  entries  In  the  books  of 
moneys  received  by  blm,  as  well  as  by  mak- 
ing false  entries  and  statements  in  his  writ- 
ten reports  of  the  transactions  of  hia  office, 
and  that  the  association  had  no  knowledge 
of  his  wrongful  and  fraudulent  acts  until 
some  time  in  January,  1892.  Among  the 
agreed  facts,  It  is  stated  that  the  secretary's 
reputation  for  honesty  and  integrity  during 
all  the  time  that  he  was  In  charge  of  his 
office  was  good,  and  that  the  officers  and 
members  of  the  association  had  perfect  con- 
fidence In  his  honesty  and  Integrity.  They 
believed  that  bis  statements  and  reports  as 
to  the  money  collected  and  paid  out  were 
true,  and  they  had  no  knowledge  that  he  had 
collected  more  than  was  reported  until  about 
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the  1st  day  of  January,  1892.  Did  this 
fraudulent  concealment  interfere  with  the 
operation  of  the  statute  of  limitations?  Did 
the  cause  of  action  accrue  when  the  fraud 
was  committed,  or  not  outil  the  fraudulent 
conduct  and  defaults  were  discovered? 
Courts  of  equity  have  been  holding  that,  in- 
dependent of  a  statutory  provision,  the  de- 
fendant's fraud  and  concealment  of  a  cause 
of  action  will  postpone  the  running  of  the 
statute  of  limitations  until  such  time  as  the 
plaintiff  discovers  the  fraud;  and  this,  upon 
the  theory  that  the  defendant  having  by  bis 
own  wrong  and  fraud  prevented  the  plalntiS 
from  bringing  his  action^  cannot  take  ad- 
vantage of  his  own  wrong  by  setting  up  the 
statute  as  a  defens-^.  -  Some  authorities  con- 
fine this  rule  to  proceedings  in  courts  of 
equity,  but  hold  that  at  law  neither  fraud, 
'conct^ment,  nor  other  circumstance  vUl 
affect  the  operation  of  the  statute,  onless  it 
is  expressly  provided  for  by  statute.  The 
weight  of  authority  in  tills  country  and  in 
England  applies  the  rule  to  actions  at  law  as 
well  as  to  suits  In  equity.  In  Bailey  v- 
Glover,  21  Walt  342,  22  L..  Ed.  636,  Justice 
Miller,  in  holding  tiiat  concealed  fraud  wag 
an  Implied  exception  to  the  statute  of  ihn- 
Itatlons,  equally  applicable  to  suits  at  law 
as  well  08  in  equity,  said:  "Statutes  of 
limitations  are  Intended  to  prevent  frauds: 
to  prevent  parties  from  asserting  rights  after 
a  lapse  of  time  had  destroyed  or  impaired 
the  evidence  which  would  show  that  such 
rights  never  existed,  or  had  been  satisfied, 
transferred,  or  extinguished.  If  they  ever 
did  exist  To  hold  that  by  concealing  a 
fraud,  or  by  committing  fraud  in  a  manntf 
that  it  concealed  itself,  until  such  time  as 
the  party  committing  the  fraud  could  {dead  ' 
the  statute  of  limitations  to  protect  It  Is  to 
make  the  law.  which  was  designed  to  pre- 
vent fraud,  the  means  by  which  It  is  made 
successful  and  secure.?  See,  also.  Munsoa 
v.  HalloweU,  26  Tex.  475.  84  Am.  Dec.  582; 
Kosenthall  v.  Walker,  111  U.  S.  185,  4  Sup. 
Ot.  382,  28  L.  Ed.  305;  Traer  v.  Clews,  115 
U.  S.  628,  6  Sup.  Ct  155.  29  L,  Ed.  467; 
Lleberman  v.  Bank  (Del.  Ch.)  40  Aa  382; 
Id.  (DeL  Sup.)  45  Atl.  901.  48  L.  R.  A.  5M: 
Sparks  v.  Bank,  3  Del.  Ch.  274;  Moore  t. 
Association  (Tex.  Civ.  App.)  45  S.  W.  974; 
19  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  245.  Mc- 
Mullen,  by  reason  of  his  positl<m  and  duties, 
occupied  a  trust  relation,  and  was  In  fact  an 
agent  of  the  association.  His  mlscoadnct 
and  default  was  a  breach  of  the  relatloa  of 
trust  and  confidence,  and  th«  genial  rule  is 
that  the  statute  of  limitations  does  not  be- 
i^\n  to  run  imtil  tbe  breach  of  trust  or  de- 
fault In  the  performance  of  duties  occurs 
and  Is  brought  to  the  knowledge  of  the  prin- 
cipal. Perry  v.  Smith,  31  Kan.  423.  2  Pac. 
784;  Moore  v.  Association,  supra.  In  Lle- 
berman V.  Bank,  supra,  which  was  a  case 
brought  upon  the  bond  of  a  defaulting  baol: 
clerk.  It  was  contended  that  while  the  rule 
aa  to  concealed  fraud  was  enforceable  againat 
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the  one  who  committed  the  fraud,  it  did  not 
appl7  to  innocent  sureties,  who  had  no 
knowledge  of,  and  did  not  particliiate  In,  the 
fraud.  The  court,  after  reviewing  many  aa- 
thorities  holding  that  soretles  stand  in  uo 
better  position  than  their  principal,  said: 
"It  therefore  seems  to  be  established  that, 
in  cases  on  official  bonds,  concealed  fraud 
on  the  part  of  the  principal  will  deprive  both 
principal  and  surety  of  the  benefit  of  the 
statute  of  limitatioDs;  that  the  statute  does 
not  begin  to  run  until  the  fraud  Is  diacov- 
ered.  The  reason  seems  to  be  that  in  such 
bonds  the  sureties  guaranty  the  good  con- 
duct and  faithfulness  of  the  principal  In  the 
discharge  of  the  duties  of  his  office,  and  that, 
in  equity  and  good  conscience,  they  should 
not  be  exempt  from  liability  for  his  miscim- 
duct  and  peculations  because  by  fraudolent 
concealment  he  has  iH^vented  discovery  un- 
til the  time  limited  by  the  statute  to  bring 
action  has  opired.  Any  other  construction 
would  make  the  very  frauds  against  which 
the  sureties  covenanted  the  means  for  relief 
from  liability.  The  bond  In  such  cases,  In- 
stead of  securing  faithfulness  of  the  officer, 
would  tend  to  promote  on  his  part  skillful 
and  fraudolent  concealed  peculations,  and 
would  be  an  inducement  to  fraud.  If  con- 
cealed fraud,  which  the  principal  undertakes 
not  to  perpetrate,  deprives  such  principal  of 
the  protection  of  the  statute,  is  it  not  equal- 
ly reasonable  that  the  undertaking  of  tbe 
surety  that  such  fraud  should  not  be  perpe- 
trated excludes  the  surety  also?  The  prin- 
cipal undertakes  not  to  commit  fraud.  The 
surety  guaranties  ttiat  he  shall  not  commit 
fraud.  There  would  seem  to  be  no  substan- 
tial reason  why  their  respective  liabilities 
for  such  fraud  should  be  difFerent."  So, 
here,  the  surety  guarantied  the  honesty  and 
faithfulness  of  McMullen,  and  promised  to 
make  goods  his  defaults,  and  there  is  no 
good  reason  why  the  surety  should  be  re- 
lieved of  liability  for  the  dishonesty  of  the 
secretary  when  by  reason  of  the  same  dis- 
honesty the  liability  was  covered  up.  We 
think  the  liability  of  the  surety  depends  up- 
on tbe  liability  of  the  principal.  There  is 
no  distinction  between  their  liabilities  In 
cases  of  concealed  fraud,  and  the  statute 
does  not  begin  to  run  in  favor  of  either  until 
the  fraud  is  discovered. 

On  the  imrt  of  the  surety  there  Is  a  con- 
tention that  the  books  of  the  association 
were  open  to  the  inspection  of  Its  cheers 
and  members,  that  they  should  have  detect- 
ed the  fraud,  and  that,  If  due  diligence  bad 
been  exercised,  tbe  dishonesty  could  have 
been  detected,  and  the  defalcation  prevented 
or  reduced.  While  neglig»ice  frequently  is 
a  bar  to  relief,  on  the  principle  that  one 
ought  not  to  recover  from  a  surety  dam- 
ages caused  by  himself,  the  fact  Is  that  the 
surety  made  an  unconditional  promise  to 
make  good  the  defaults  of  his  principal.  No 
positive  duty  to  the  surety  was  imposed  up- 
on the  officers  land  memb^  to  keep  so  close 


a  watch  over  the  conduct  of  the  secretary 
that  no  fraud  could  be  committed  nor  de- 
falcation occur.  Of  course,  they  could  not 
act  in  bad  faith  toward  the  surety,  and,  re- 
lying upon  his  liabUlty,  omit  any  effort  to 
protect  tbe  funds  of  the  association  after 
receiving  notice  of  the  dishcmesty  an,d  un- 
faithfulness of  tbe  secretary.  He  was  a 
trusted  officer,  charged  w*ith  the  manage- 
ment of  their  business,  and.  as  he  bore  a 
good  reputation  for  honesty  during  most  of 
his  Incumbency,  they  had  a  right  to  assume 
that  he  would  faithfully  perform  his  duties 
until  they  received  notice  to  the  contrary. 
They  had  no  knowledge  or  notice  of  unfaith- 
fulness until  1892,  and  the  mere  fact  tha^ 
tbey  did  not  detect  crookedness  In  his  books 
and  reports  before  that  time  Is  not  an  ludi- 
catio»kOf  bad  faith  toward  the  surety,  and 
does  hot  exonerate  him.  Lieberman  v.  Bank, 
supra;  Moore  v.  Association,  supra;  Graves 
V.  Bank,  10  Bush,  28,  19  Am.  Eep.  50;  Wayne 
V.  Bank.  52  Pa.  343;  Tapley  v.  Martin,  116 
Mass.  275;  Bank  v.  Boot,  2  Mete.  (Mass.> 
540. 

The  judgment  of  the  district  court  will  be 
affirmed.  All  the  justices  eoncnrrlng. 


(136  Cal.  S03> 

PEOPLE  V.  WELLS.  FARGO  &  CO.   (S.  F. 
2,130.) 

(Supreme  Court  of  California.    Feb.  17.  1902.) 

INTERNAL  REVENUE— BXPBEB8  C0HPANIB8— 
REGULAR  RATES— PAYMENT  OB*  WAR  REV- 
ENUE TAX— REFUSAL  OP  PACKAQB. 

Where  a  pacltage  is  offered  for  transporta- 
tion to  an  express  company,  required  the 
war  revenue  act  (Act  Cmig.  June  13.  1898)  to 
attach  a  stamp  thereto,  the  company  mar  re- 
fuse to  accept  ttie  paclcage  for  transportatiou 
at  the  regular  rates,  and  may  insist  on  the  fur- 
tiier  payiaeot  of  tbe  price  of  the  revenue  stamp 
to  be  attached  thereto,  or  that  the  consignor 
fnrulsh  such  stamp. 

Hensbaw,  Van  Dyk^  and  Garontte,  33.,  dia- 
senting. 

In  banc.   On  rehearing.  Former  opinion 
and  Judgment  bdow  reversed. 
For  former  opinion,  see  64  Pac.  702. 

PER  CURIAM.  Mandamus  brought  by  l^e 
state  to  compel  the  defendant  corporation, 
an  express  company,  to  accept,  carry,  and  de- 
]lver  a  certain  package  offered  to  it  for 
transportation;  the  offer  being  accompanied 
by  a  tender  of  25  cents.  The  dtfendant  re- 
fused to  accept  the  package  for  transporta- 
tion without  further  paymoit  by  plaintiff  of 
1  cent,  or  of  a  1-cent  documentary  internal 
revenue  stamp,  aa  provided  by  the  United 
States  statute  of  June  13, 1808,  known  as  the 
"War  Revenue  Act"  These  facts  were  ad- 
mitted by  defendant's  answw.  and  plaintiff 
moved  for  and  obtained  judgment  upon  the 
pleadings.  From  that  judgment  the  defend- 
ant appeals. 

On  April  6th  last,  a  majority  of  the  court 
banded  down  an  opinion  affirming  tbe  Judg- 
ment of  the  court  beiow»  bat  upon  defend- 
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ant's  petition  a  r^earlng  was  granted.  Up- 
on tbe  former  bearing  it  was  conceded  that 
unless  the  facts  of  this  case  could  be  dis- 
tinguished from  the  facts  In  tJie  case  of 
American  Exp.  Co.  r.  Michigan,  177  U.  S. 
404,  20  Sap.  Ot  605,  44  L.  Ed.  823,  the  Judg- 
ment shotild  be  reversed,  and  that  Is  the 
question  now  before  us  for  reconsideration. 
The  supposed  distinction  between  this  case 
and  the  case  above  cited  was  thus  stated: 
"In  the  Michigan  Case  the  express  company 
shifted  thtf  burden  by  a  reasonable  change  In 
its  rate.  In  the  present  case  the  question 
before  the  court  may  thus  be  put:  May  an 
express  company,  to  which  bas  admittedly 
been  tendered  its  regular  diarge  for  the 
transportation  of  a  package,  refuse  to  accept 
and  transport  that  package  upon  Its  arbitrary 
demand  that  something  more  than  thi^iregu- 
lar  charge  shall  be  paid?"  It  may  at  once 
be  conceded  that  the  said  stamp  tax  Is  im- 
posed by  the  act  of  congress  upon  the  ex- 
pi'ess  company.  It  issues  the  receipt  or  bill 
of  lading  upon  which  the  stamp  Is  required 
to  be  placed,  and  must  canc^  tbe  stamp. 
The  act  is  silent  as  to  any  duty  connected 
therewith  imposed  upon  the  shipper,  or  by 
whom  the  cost  of  the  stamp  shall  be  borne. 
The  first  and  principal  question  for  deter- 
mlnation,  therefore,  Is  whether  the  express 
company  can  shift  the  burden  of  the  tax 
fromjts  shoulders  to  those  of  the  shipper? 
And  this  question  was  unequivocally  decided 
In  said  case  by  the  supreme  court  of  the 
United  States.  It  was  there  said  (page  410, 
1T7  U.  S.,  page  6»7,  20  Sup.  Ct,  and  page  823, 
44  L.  Ed.):  "It  is  also  to  be  observed  that  the 
second  and  third  propositions,  which  involve 
the  one  to  shift  the  burden  of  the  tax  by  ex- 
acting that  the  one  cent  be  provided,  and 
tbe  other  the  power  to  increase  rates  within 
the  limits  of  the  requirement  that  the  char- 
ges as  increased  be  reasonable,  both  d^>end 
upon  the  same  considerations.  Indeed,  the 
question  Into  which  all  the  Issues  are  ulti- 
mately resolvable  is  whether'  the  right  exists 
to  shift  the  burden,— of  course,  ever  circum- 
scribed by  the  duty  of  not  exceeding  reason- 
able rates.  If  it  does  not  <that  Is,  upon  the 
hypothesis  that  it  not  only  can  be,  but  is, 
forbidden),  then  It  must  result  that  all  meth- 
ods adopted  to  attain  the  prohibited  result 
are  void.  On  the  contrary,  if  the  right  to 
seek  to  shift  the  burden  obtains,  then  the 
substantial  result  of  what  is  done  becomes 
the  criterion,  and  the  mere  fact  that  the  mo- 
tive announced  for  a  reasonable  increase  of 
rates  is  declared  to  be  a  shifting  of  the  bur- 
den  cannot  prevent  the  exercise  of  the  law- 
ful right."  But  two  modes  of  shifting  the 
burden  of  this  tax  have  been  suggested,  and 
both  affect  the  shipper  and  carrier  in  the 
same  manner  and  to  precisely  the  same  ex- 
tent One  is  to  require  the  shipper  (taking 
this  case  as  an  example)  to  pay  25  cents  and 
to  furnish  a  1-cent  stamp,  or  to  pay  26 
cents,  the  carrier  to  furnish  tbe  stamp;  and 
the  other,  to  pay  20  cents;  and,  as  said  In 


the  foregoing  quotation,  "if  the  right  to 
shift  the  burden  obtains,  then  the  substan- 
tial result  of  what  Is  done  becomes  the  crite- 
rion." In  the  two  examples  stated,  the  re- 
sult is  the  same,  and  was  accomplished  In 
practically  the  same  manner,  and  at  an  equal 
cost  to  the  shli^rs.  But  on  the  facts  u 
stated  by  Mr.  Justice  White  In  American 
Exp.  Co.  v.  Micliigan,  supra,  that  case  and 
tbe  case  at  bar  are  Identical.  In  the  com- 
plaint In  the  state  court  In  that  case  the  peo- 
ple alleged  that  the  express  company,  hi  w- 
der  to  avoid  the  payment  of  the  stamp  tax, 
refused  to  accept  any  goods  for  transporta- 
tion unless  the  shipper  attaches  tbe  stamp  to 
the  bill  of  lading  or  receipt,  or  furnishes  tbe 
money  or  means  for  that  purpose  to  the  said 
company;  and  the  answer  alleged  that  tbe 
express  company  had  "the  right  or  privilege 
of  Insisting  that  those  who  ofTered  packages 
to  be  carried  by  express  should  either  fumlsb 
the  1-ceut  stamp,  or  provide  the  means  ot 
paying  for  It  It  was,  moreover,  allied 
that  the  company  had.  In  effect  but  Increas- 
ed its  rates  on  each  shipment  by  adding  to 
the  previous  rates  the  sum  of  tbe  stamp  tax." 
The  effect  Is  the  mine  here,  and  was  accom- 
plished In  precisely  the  same  manner.  We 
see  no  ground  upon  which  the  two  cases  can 
be  distinguished,  and  on  tbe  authority  of 
American  Exp.  Co.  v.  Michigan,  supra,  tbe 
Judgment  is  reversed,  with,  dlrectifms  to  dis- 
miss the  actton.  - 

BEATTY,  C.  J.  (concurring).  Up«i  tbe 
main  question  Involved  In  this  case  we  ate 
bound  by  the  decisions  of  tbe  supreme  coart 
of  the  United  States.  In  AmM-icun  Exp. 
Co.  V.  Michigan,  177  U.  S.  404,  20  Sap.  CL 
G95,  44  L.  Ed.  823,  the  facts  were  In  everr 
essential  respect  the  same  as  those  present- 
ed by  this  record.  There  the  express  com- 
pany, after  the  passage  of  the  war  revenne 
bill,  and  in  view  of  the  duty  thereby  im- 
posed upon  all  carriers  of  its  class  to  Issue 
a  receipt  t>earlng  a  one-cent  stamp  for  every 
package  received  for  transportation,  had  sim- 
ply adopted  a  regulation  requiring  its  cus- 
tomers to  furnish  or  pay  for  the  stamp  la 
addition  to  the  regular  charge  prevloosly  ex- 
acted for  the  same  service.  Precisely  tbe 
same  thing  Is  shown  to  have  been  done 
by  this  defendant  and  the  error  In  our  for- 
mer opinion  was  caused  by  our  failure  to 
consider  one  of  the  allegations  of  the  peti- 
tioner from  which  It  clearly  appears  that 
tbe  demand  made  npon  htm  that  he  should 
furnish  or  pay  for  the  stamp  In  addltioa  to 
the  regular  charge  was  not  an  arbitrary  ex- 
action in  his  Individual  case,  but  was  mmly 
the  application  to  bim  of  a  rule  universally 
itppUed  to  all  shippers.  This  allegatioa 
leaves  no  room  for  the  assumption  that  tbe 
demand  upon  this  petitioner  for  the  one-cent 
stamp  was  one  to  be  enforced  or  waived  In 
individual  cases,  as  the  defendant  might  a^ 
bitrariiy  choose,  but  shows,  on  the  contrary, 
that  here,  a«  In  the  Michigan  Case,  the  ex- 
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press  company  simply  sought  to  shift  the 
burden  of  the  tax  to  the  shipper  by  advan- 
clng  Its  rates.  This  the  supreme  court  of 
the  TTDlted  States  plainly  dectdeis  tbat  the 
carrier  may  do,  proTlded,  always,  the  new 
rate  is  not  unreasonahl&  Am  to  this  point— 
the  reasonableness  of  the  new  rate— there 
Is  some  dlffM«nce  between  this  case  and  the 
Michigan  Case,  In  tbat  case  the  answer  al- 
lefred,  and  the  motion  for  Judgment  on  the 
pleadings  admitted,  that  the  new  rate  was 
reasonable,  while  here  it  Is  not  shown  wheth- 
er the  new  rate  ts  reasonable  or  not  As  to 
tbis  point  howerer,  we  are,  I  suppose,  gov- 
erned by  the  general  rule  tbat  the  burden  of 
proof  Is  upon  the  party  seeking  relief,  and 
the  petitioner,  not  having  shown  that  the 
rate  demanded  for  tiie  carriage  was  unrea- 
sonable, must  faJL  i  concur  In  the  jvdg' 
meat  of  reversal. 

HENSHAW,  J.  I  dissent,  and  adhere  to 
the  views  expressed  in  the  opinion  handed 
down  upon  the  first  hearing  of  tbis  canse. 
64  Pac.  702.  It  was  tbere  said,  and  It  la 
undoubtedly  true,  that  if  no  essential  differ- 
ence exists  between  the  facets  of  the  case 
before  this  court  and  those  of  the  Mlcblgao 
Case,  carried  before  the  supreme  court  of 
the  United  States,  and  reported  In  177  U.  S. 
404,  20  Sup.  Ct  095,  44  U  Ed.  S23,  the  de- 
,clslon  of  the  latter  case  will  be  absolutely 
determinative  of  the  question,  and  binding 
upon  this  court  This  court  had  before  it 
then  only  so  much  of  the  record  of  the  Mich- 
igan Case  as  was  published  with  the  opinion 
in  the  volume  of  the  Reports  above'  cited. 
A  rehearing  was  granted  to  the  end  that  pe- 
titioner xnd  appellant  might  show,  as  tbey 
urged,  that  an  identity  and  parallelism  of 
facta  existed  between  this  case  and  tbe  Mich- 
igan Case.  Upon  tbls  question  appellant 
may  be  correct  It  would  have  been  an  ex- 
tremely simple  method  of  disposing  of  -tbe 
question  to  have  presented  to  this  court  in 
connection  with  the  supreme  court's  decision 
a  full  record  of  the  Michigan  Case.  Upon 
consideration  of  that  record  all  doubt  would 
have  been  fwever  laid  at  rest  This,  how- 
ever, was  not  done.  Upon  tbls  second  hear- 
ing we  have  no  other  or  better  light  for  our 
guidance  than  that  which  led  us  In  the 
earlier  determination,- merely  the  reported 
decision  in  177  U.  S.,  20  Sup.  Ct,  44  L.  Ed. 
I  am  unable  to  perceive  In  the  statement  and 
discussion  by  the  supreme  court  of  the  Unit- 
ed States  in  the  Michigan  Case  the  paral- 
lelism and  identity  of  facts  with  tbe  case 
at  bar  which  the  present  prevailing  opinion 
declnres  to  exist  In  the  former  opinion 
handed  down  In  this  case  It  was  said:  "In 
the  Michigan  Case  the  express  company 
shifted  the  burden  by  a  reasonable  change 
in  Its  rate.  In  tbe  present  case  tbe  ques- 
tiou  before  the  court  may  thus  be  put:  May 
an  express  company,  to  which  has  admitted- 
ly been  tendered  its  regular  charge  for  the 
transportation  of  a  package,  refuse  to  ac- 
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cept  and  transport  that  package  upon  lis 
arbitrary  demand  that  something  more  tlian 
the  regular  charge  shall  be  paid?  Here  It 
is  true  that  tbe  exaction  la  small,  amounting 
to  only  one  cent;  but.  If  tbe  principle  Is 
good,  it  would  apply  equally  well  if  the 
amoimt  were  large.  Being  an  arbitrary  de- 
mand of  tbe  company,— that  Is  to  soy,  a 
demand  which  It  could  waive  at  pleasure,— 
it  would  mean,  if  the  principle  contended  for 
by  appellant  be  upheld,  that  one  shipper 
might  receive  tbe  services  of  the  express 
company  upon  tbe  payment  of  tbe  regular 
charge,  while  others  for  the  same  service 
would  be  compelled  to  pay  varying  sums, 
arbitrarily  exacted,  in  addition  to  the  regular 
charge.  So  stated,— and  we  think  the  state- 
ment a  fair  one,— it  will  not  need  discussion 
to  show  that  the  principle  is  erroneous,  and 
that  this  may  not  be  done.  Each  any  erery 
shipper  la  entitled  to  the  ^services  of  the 
company  upon  the  payment  of  tbe  regular 
charge  for  the  same  service."  With  the 
light  before  us,  I  stlU  think  tbat  this  shows 
a  substantial  distinction  between  tbe  two 
cases,  because  of  which  the  Judgment  Id  tbe 
case  at  bar  should  be  afOrmed. 

We  concur:  TAMDTKB.J.;  GABOUTTH, 

J. 

(S  Cal.  trnrep.  8491 

LAIDIJlW  v.  PACIFIC  BANK  (McGOWAN, 

Intervener.    S.  F.  2,491.)  i 

(Supreme  Court  of  California.    Feb.  15,  1902.) 

BAVINQS  BANKS— POWER  TO  CONTRACT  DEBM 
—ESTOPPBL— STOCKHOLDERS  —  CREDITORS  — 
PRIORITIES— APPEAL-PRESUM  PTION. 

1.  Act  April  11.  18U2. 1  10,  providing  that  It 
shall  be  unlawfnl  for  a  savings  bank  corpora- 
tion or  Its  directors  to  contract  any  debt  or 
liabilit.v  against  the  corporation  for  any  par- 
pose  whatsoever.  Is  to  be  construed  in  connec- 
tion with  the  remainder  of  the  act  which  au- 
thortaes  snch  corporation  to  purchase  a  lot  and 
building  for  its  ousiness,  and  to  employ  and 
compensate  help,  and  to  Incur  other  expenses, 
and  in  connection  with  the  amendatory  act  of 
March  12,  1SG4.  conferring  ou  snch  corpora- 
tions power  to  do  a  commercial  bankfag  busi- 
ness, buying  bonds,  securities,  etc.;  and  hence 
the  former  act  does  not  prevent  the  bank  from 
Incnrring  any  liabilities  whatsoever,  but  only 
those  not  authorized  by  tbe  other  legislation 
mentioned. 

2.  Where  thera  la  a  finding  in  an  action 
against  tbe  bank  by  a  creditor  tbat  a  debt  of 
the  latter  Is  (or  money  expended  by  the  cred- 
itor for  the  use  and  benefit  of  tbe  bank  and  at 
its  request;  It  will  be  presumed  on  appeal  that 
the  money  was  expended  for  purposes  for  which 
the  bank  could  incur  a  liability. 

3.  Where  the  debt  of  a  creditor  of  a  bank  is 
for  money  expended  for  its  benefit  and  at  Its 
request  It  will  not  be  heard,  in  an  action  by 
the  creditor  to  recover  the  money,  to  deny  lia- 
bility on  the  ground  that  It  could  not  legally 
be  bound  by  a  contract  to  pay. 

4.  Act  April  11,  1S62.  8  10,  providing  that 
the  assets,  and  stock  of  a  savings  bank  bdaII  be 
security  to  depositors  who  are  not  stockholders, 
does  not  give  priority  to  the  claim  of  a  depos- 
itor who  is  not  a  stockholder  over  the  daim  of 
a  creditor  of  the  bank  who  is  also  a  stockhold* 
er  thereof. 

Beatty.  0.     and  Temple  and  Harrisos,  JJ., 

dissenting. 

^  Rarersed  Id  bano.  See  70  Poo.  177,  187  Gal.  393. 
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C<HnmlseIonerB*  decision.  In  banc.  Ap- 
peal from  superior  court,  city  and  county  ot 
San  Frant'iBco ;  Frank  J.  Muracky,  Judge. 

Action  by  Charles  E.  Laldlaw  against  the 
Pacific  Bank.  Matbew  McGowan  intervened. 
From  a  Judgment  In  favor  of  plaintiff,  de- 
fendant appeals.  Affirmed. 

EL  D.  Sawyer  (J.  M.  Burnett,  of  counsel), 
fbr  appellant.  James  M.  Allen  and  Isaac 
Frohman,  for  respondrat  Roger  Johnson, 
for  intervener. 

COOPER,  G.  Appeal  from  judgment  on 
the  Judgment  roll.  The  findings  show:  That 
the  appellant  was  Incorpwated  under  the 
name  of  "Pacific  Accumulation  Loan  Com- 
pany" under  an  act  of  April  11,  18^  enti- 
tled "An  act  to  provide  for  the  formation  of 
corporations  for  the  accumulation  and  in- 
vestment of  funds  and  savings"  (St  1862,  p. 
199),  and  that  subsequently,  by  authority 
of  an  act  of  the  legislature,  It  changed  its 
name  to  that  of  "Pacific  Bank."  That  at 
aU  times  it  had  a  capital  stock  of  ¥1,000,000, 
divided  Into  10,000  shares  of  the  par  value 
of  $100  each,  all  of  which  was  subscribed 
and  fully  paid  for;  and  up  to  the  23cl  day  of 
June,  1883,  said  corporation  was  engaged. 
In  the  transaction  of  a  general  commercial 
banking  business  exclusively.  That  prior  to 
said  last-named  day  the  said  corporation  be- 
came insolvent,  and  at  the  time  it  so  be- 
came Insolvent  It  had  about  900  depositors, 
who  were  not  stockholders,  and  to  whom  It 
was  then  Indebted  In  the  sum  of  about 
400,000  on  account  of  deposits  made  by  such 
depositors  with  said  corporation.  On  Octo- 
ber 16,  1893,  after  due  proceedings,  the  said 
corporation  was  adjudged  Insolvent,  under 
the  act  of  March  30,  1878,  creating  a  board 
of  bank  commissioners,  and  was  prohibited 
from  the  further  transaction  of  business, 
and  ever  since  has  been  In  process  of  liquida- 
tion imder  said  last-named  act.  That  since 
said  corporation  went  into  liquidation  it  has 
paid  dividends  amounting  to  40  per  cent  on 
the  unsecured  claims  of  Its  depositors  and 
other  creditors,  and  the  remaining  assets 
are  of  sufflcient  value  to  enable  It  to  pay  40 
per  cent  to  plaintiff  and  intervener  upon 
the  claim  involved  in  this  action,  provided  no 
other  creditor  is  paid.  That  on  the  22d  day 
of  June,  1893,  the  said  corporation  became 
and  was  Indebted  to  R.  H.  McDonald,  who 
owned  4,780  shares  of  the  capital  stock  of 
said  corporation,  "in  the  sum  of  $97,003, 
for  moneys  theretofore  paid,  laid  out  and 
expended  by  said  McDonald  for  the  use  and 
benefit  of  said  defendant  at  Its  request" 
That  said  claim  was  and  remains  unsecured, 
and  defendant  promised  and  agreed  to  repay 
the  same  on  demand,  and,  although  demand 
has  been  made,  the  same  has  not  been  paid, 
nor  any  part  thereof.  That  prior  to  the 
commencement  of  this  suit  the  said  McDon- 
ald sold  and  assigned  the  said  claim  to  plain- 
tiff, who  is  now  the  owner  thereof,  subject 


to  the  rights  of  the  intervene.  That  at  no 
time  since  the  lltb  day  of  March,  1886.  did 
the  by-laws  of  appellant  provide  that  the 
same  security  should  extend  to  deposits 
made  by  its  stockholders  as  was  and  Is  giv- 
en to  deimsltors  who  are  not  stockholders 
of  appellant  by  section  10  of  said  act  ol 
April  11,  1862.  That  prior  to  the  commence- 
ment of  this  action  and  the  assignment  to 
plaintiff,  Mathew  McGowap,  the  Intervena', 
commenced  an  action  against  R.  H.  McDon- 
ald, procured  a  writ  of  attachment,  and  had 
the  aame  levied  upon  thp  said  demand  ao 
due  to  said  McDonald,  which  levy  was  in  all 
respects  regular.  That  said  Intervener  aft- 
erwards procured  Judgment  in  due  form 
against  said  McDonald  for  the  amount  here- 
inafter named,  which  Judgment  has  not  beeo 
paid.  As  conclusions  of  law  the  court  foiud 
that  plaintiff  and  Intervener  are  entitled  to  a 
Judgment  directing  appellant  to  pay  them  a 
dividend  of  40  per  cent.  ui>on  the  indebted- 
ness so  due  to  plaintiff  upon  the  assigned 
claim  of  said  McDonald,  amounting  to  $45,- 
925.25.  of  which  amount  plaintiff  Is  entlUed 
to  $8,423.58.  and  intervener  to  $37,501,W; 
and  that  plaintiff  is  entitled  to  a  pro  rata 
dividend  with  the  other  creditors  and  de- 
positors of  any  dividends  that  may  hereaft- 
er be  dedared,  after  so  paying  plaintiff  and 
intervener.  Judgment  was  according  en- 
tered. 

No  question  is  made  as  to  the  amount  of 
the  Judgment  or  the  division  between  plain- 
tiff and  Intervener.  It  will  therefore  be 
wholly unnecessary  to  discuss  any  gnestion 
as  to  the  rights  of  the  Intervener  for  the 
reason  that  his  rights  are  not  questioned  if 
the  judgment  entered  Is  correct  It  Is  claim- 
ed that  the  indebtedness  found  to  be  doe 
plaintiff  was  and  is  ultra  vires,  and  that  the 
act  of  1862  made  the  assets  of  the  corpora- 
tion preferred  security  to  depositors  who  >re 
not 'Stockholders  In  the  corporation.  These 
two  propositions  we  will  discuss  in  the  or- 
der named.  The  contention  that  app^ant 
could  not  become  indebted  to  McDonald  it 
t>ased  upon  a  portion  df  section  10  of  the 
act  of  April  11,  18C2,  which  reads  as  follows: 
"And  it  shall  not  be  Ihwful  for  the  corpora- 
tion, or  the  dlre<L-tors,  to  contract  any  drt)t  or 
liability  against  the  corporation  for  any  pm^ 
pose  whatever."  If  literal  and  full  effect  Is 
to  be  given  to  the  words  quoted,  the  corpo- 
ration could  not,  under  any  circumstances, 
become  legally  indebted  to  any  one,  or  in- 
cur any  liability  of  any  kind,  for  any  pur- 
pose. Such  an  interpretation  would  create 
an  irreconcilable  conflict  with  various  other 
provisions  of  tlie  act  and  would.  In  effect, 
prohibit  the  corporation  from  carrying  on  or 
conducting  any  business.  The  corporation 
could  not  from  the  very  nature  of  Its  or- 
ganization, engage  in  any  business,  withont 
Incurring  obligations.  In  receiving  deposits 
it  becomes  the  debtor  of  the  de^sltor,  and 
contracts  a  liability.  Statutes  must  be  con- 
Btmed  so  as  to  avoid  conflict  and  a^urd  re- 
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suits  and  to  promote  the  objects  of  the  Legia- 
lature.  It  Is  the  duty  <rf  courts  to  interpret 
statutes  according  to  tbelr  true  Intent  and 
meaning,  collected  from  the  whole,  and  ev- 
ery part  thereof  taken  together.  The  intent, 
when  so  ascertained,  must  prevail,  even  over 
the  literal  sense  of  the  terms,  and  control 
the  strict  letter  of  the  law  when  the  letter 
would  lead  to  possible  injustice,  contradic- 
tions, and  absurdity.  Ex  parte  EUls,  11  OaL 
224;  Pe<^ie  T.  Craycroft,  111  Cal.  M4,  44 
Pac.  463.  By  an  examination  of  the  whole 
of  the  act  of  1862  and  the  amendatory  act 
of  March  12.  1864  (St.  1863-^.  p.  158),  It  Is 
plain  that  the  legislature  Intended  tliat  the 
corporations  formed  thereunder  should  have, 
and  that  they  wertf  given,  power  to  Incur  all 
liabiUtleB  necessai^  to  fulfill  the  objects  and 
purposes  thereof.  A  corporation  formed  un- 
der the  act  of  1862  Is,  authorized,  among  oth- 
er things,  to  purchase  a  lot  and  building  in 
which  to  carry  on  business,  to  purchase  nec- 
essary personal  property,  to  employ  compe- 
tent persons  to  conduct  Its  business  and  to 
compensate  them  for  such  services,  to  loan 
and  invest  the  funds  of  the  corporation  and 
receive  deposits  of  money,  to  repay  such  de- 
posits with  interest.  It  is  provided  in  sec- 
tion 24  that  upon  application  for  dissolution 
the  Judge  must  be  satisfied  "that  no  indebt- 
edness of  the  corporation  exists,  other  than 
to  depositors  who  have  not  demanded  their 
deposits."  It  is  therefore  evident  from  read- 
ing the  act  that  the  legislature  Intended  the 
corporation  to  contract  or  incur  some  debts 
and  liabilities.  The  finding  is  that  the  mon- 
eys were  expraded  for  the  use  and  benefit 
of  the  corporation.  We  must  presume  that 
such  expenditures  were  for  legitimate  pur- 
poses, and  for  such  as  were  authorized  by 
the  charter.  The  money  may  have  been 
used  In  paying  depositors  to  whom  the  cor- 
poration had  "contracted  a  liability,"  or  in 
paying  rent  of  the  building  in  which  its 
business  was  conducted,  or  in  paying  wages, 
of  employes,  or  overdrafts  at  other  banks. 
If,  under  the  act,  there  is  any  single  thing 
for  which  the  corporation  may  incur  a  lia- 
bility for  money  paid  out  for  its  use,  we 
must  presume  that  such  money  was  paid  for 
such  thing.  The  amendatory  act  of  1S64 
enlarged  the  powers  of  corporations  formed 
under  the  act  of  1862  so  that  they  were  au- 
thorized to  do  a  commercial  banking  busi- 
ness as  well  as  a  savings  bank  business. 
Murphy  v.  Bank,  119  Cal.  339,  51  Pac.  317; 
Id.,  130  Cal.  542,  62  Pac.  1059.  The  court 
found  that  the  appellant  bad  been  for  more 
than  20  years  last  past  engaged  in  the  trans- 
action of  a  general  commercial  banking  busi- 
ness exclusively.  Tbe  amendatory  act  of 
1864  authorized  the  corporation  to  deal  in  or 
buy  "bonds,  securities,  or  evidences  of  In- 
debtedness, public  or  private."  This  ft  could 
have  done  as  a  savings  bank,  in  tbe  absence 
of  express  power.  Bank  v.  Barrett,  126  Cal. 
413,  5  i*ac.  914.  If  apppllant's  contention  is 
correct,  the  money  paid  out  for  its  use  may 


have  been  for  the  purchase  of  bonds  or  evi- 
dences of  Indebtedness,  and  yet  the  corpora- 
tion not  be  liable.  Such  an  Interpretation 
would  be  unreasonable,  unjust,  and  is  not 
tbe  law.  It  appears  that  the  law  of  the  st^tte 
of  Iowa  In  regard  to  savings  banks  provid- 
ed: "That  they  shall  not  contract  any  debt 
except  for  deposits  and  the  necessary  ex- 
penses of  managing  and  transacting  their 
business."  In  discussing  tlie  above  provision 
in  Ubblnga  v.  Bank,  108  Iowa,  221,  78  N.  "W. 
840,  the  court  said:  "Another  provision  of 
the  same  law  expressly  authorize  such  a 
bank  to  'discount,  purchase,  sell,  and  make 
loans  on  commercial  paper,  notes,  bills  of 
exchange,  drafts,  or  any  other  personal  or 
public  securities.'  •  •  •  It  will  be  seen 
that  the  law  authorizes  tbe  purchase  of 
notes,  and.  If  the  bank  has  that  power.  It 
must  have  the  right  to  make  the  agreement 
therefor;  and  it  seems  to  us  that  it  would 
be  an  unwarranted  construction  of  the  law 
.to  say  that  such  an  agreement  might  not  be , 
executory.  Such  a  power  would  seem  very 
essential  la  the  ordinary  transaction  of  busi- 
ness. It  may  be  doubtfnl  If  the  word  'debt' 
In  the  statute  Is  Int^ded  to  embrace  more 
than  an  express  obligation  to  pay  money; 
but  that  we  do  not  and  need  not  decide.  We 
are  clearly  of  the  opinion  that  the  statute 
authorlzhig  the  purchase  of  notes  gives  the 
right  to  make  the  contract  in  question." 
See,  further.  Union  Water  Co.  v.  Murphy's 
Flat  Fluming  Co.,  22  Cal.  628;  McKleman  v. 
Lenzen,  56  Cal.  63;  Ward  v.  Johnson,  95  111. 
215.  If  we  were  to  assume  that  the  appel- 
lant could  not,  under  the  language  of  sec- 
tion 10,  herein  quoted,  make  a  valid  con- 
tract binding  it  to  pay  McDonald  the  money 
so  paid  out  to  its  use,  it  would  not  change 
the  result.  There  is  no  claim  of  fraud  In  the 
transaction,  and  not  even  a  suggestion  of 
any  such  thing.  The  plaintifTs  assignor  in 
good  faith  paid  his  money  for  the  use  and 
benefit  of  appellant  It  received  the  benefit 
of  such  payment  and  has  never  repaid  the 
amount '  The  appellant  not  only  consented 
to  hvtt  requested  tbe  payment  This  Is  not 
an  action  to  enforce  an  executory  contract, 
but  to  recover  the  amount  paid,  the  benefit 
of  which  the  appellant  has  received.  The 
appellant,  having  requested  the  paymMit  of 
the  money  for  its  nse  and  benefit,  cannot 
now  be  heard  to  refuse  payment  upon  the 
ground  that  it  cannot  legally  be  bound  by  a 
contract  to  pay.  The  principles  of  natural 
justice  and  common  honesty  demand  tliat  it 
shall  be  held  liable  for  the  money  so  paid  to 
it  or  to  Its  use.  Morse,  Banks  (3d  Ed.)  § 
750;  Seeley  v.  Lumber  Co.,  59  Cal.  23;  Main 
V.  Casserly,  67  Cal.  127,  7  Pac.  426;  Pauly  v. 
Pauly,  107  C^.  8,  40  Pac.  29,  48  Am.  St. 
Rep.  98;  Light  Co.  v.  Sims,  10*  Cal.  332.  37 
Pac.  1042,  43  Am.  St  Rep.  106;  Aldrlch  v. 
Bank,  176  U.  S.  636,  20  Sup.  Ct  498.  44  U 
Ed.  611. 

It  is  claimed  that  under  the  latter  clause 
Of  section  10  of  the  act  of  1862  the  assets  of 
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the  corporation  are  sectiplty  first  to  the  fle- 
posltors  who  are  not  stockholders,  and  that 
such  de[>osltorB  are  to  be  paid  in  foU  before 
any  payment  shall  be  made  to  creditors. 
The  portion  of  the  section  relied  upon  \b  as 
follows:  "But  the  capital  stock  and  the  as- 
sets of  the  corporation  shall  be  a  security  to 
depositors  who  are  not  stockholders,  and 
the  by-laws  may  provide  that  the  same  se- 
curity shall  extend  to  deposits  made  by 
stockholders."  It  la  daimed  that  the  cases 
of  Murphy  t.  Bank,  110  Cal.  S&i,  SI  Pac. 
817,  and  same  case.  180  Oal.  542,  62  Pac. 
1059,  support  appellant's  contention.  We 
have  examined  those  cases,  and  they  sim- 
ply hold,  as  the  section  reads,  that,  In  the 
absence  of  any  by-law,  the  assets  of  the 
corporation  are  to  be  ai^Ued  first  to  the  pay- 
ment of  d^sltors  who  are  not  stockholders 
in  preference  to  those  who  are  stockholder*. 
The  rights  of  creditors  who  are  not  stock- 
holders was  not  an  Issue  in  said  case  on  ti- 
ther  appeal.  Bat,  although  the  question  was 
not  before  the  court  for  decision,  the  dicta 
Id  the  last  appeal  (130  Cal.  M2,  62  Pac.  1069) 
clearly  shows  that  the  conrt  was  of  the  opin- 
ion that  creditors  who  are  not  depositors 
should  receive  an  equal  pro  rata  with  de- 
positors who  are  not  stockholders.  The 
CO  art  said:  "The  controlling  question  of 
fact  In  the  case  la  whether  the  said  snm  of 
$78,928.10  was  loaned  by  said  J.  M.  McDon- 
ald to  the  Pacific  Bank,  or  whether  it  was  a 
d^slt  If  It  was  a  loan,  the  plainticr  was 
entitled  to  recover.  If  it  was  a  dejKMlt  he 
was  not  entitled  to  share  in  the  dividends.** 
-  While  the  opinion  is  not  authority  hoe,  be- 
cause the  point  was  not  involved,  yet  it  is 
entitled  to  weight  as  showing  the  lnt«i:weta- 
don  of  the  statute  in  the  mind  of  the  court. 
And  we  think  the  interpretation  correct 
There  Is  nothing  In  the  wording  of  the  stat 
ate  to  show,  or  In  any  way  Indicate,  that 
nonstockholdlng  depositors  should  be  prefer- 
red to  general  creditors.  Unless  such  prefw- 
ence  appears  to  have  been  in  the  mind  of 
the  legislature  in  passing  the  statute,  we 
cannot  infer  such  Intent  Neither  does  It 
appear  to  us  that  any  reason  exists  for  such 
preference.  The  man  who  deposits  $10,000 
In  the  bank  and  the  man  who  pays  out  to 
the  use  and  benefit  of  the  bank  $10,000  are 
equally  creditors.  Each  has  parted  with  his 
coin  upon  the  faith  of  the  solvency  of  the 
bank.  It  is  a  hardship  upon  either  to  lose 
any  part  of  the  amount  due  him.  Both  be- 
ing creditors  of  the  same  debtor,  there  la  do 
reason  why  one  should  be  preferred  to  the 
other.  Equity  would  Indicate  that  they  be 
treated  alike,  and  paid  Oie  same  pro  rata. 
In  Fox's  Appeal,  9S  Fa.  406,  it  appears  tliat 
the  charter  of  the  Kntstown  Savings  Bank 
provided  **that  for  the  security  of  the  de- 
positors tlie  first  trustees  of  the  bank  should 
^Tlde  a  capital,  which  caidtal  Aall  at  all 
times  be  liable  to  the  d^ra^ton  for  the 
amount  of  their  deposit  and  the  Interest  ne- 
cruiuf  thereoiL"    The  bonk  became  Idsi^ 
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vent,  and  on  the  dlstrfbutlOD  of  the  aisets  ft 
was  daimed  that  the  depositors  were  enti- 
tled to  the  entire  fund  to  the  exchiston  of  all 
other  creditors.  The  court  hdd  the  posttioo 
untenable,  and  Id  the  opinion  said:  "The 
capital  •  •  •  was  evidently  Intended  as 
a  security  for  depositors,  but  not  for  them 
exclusively.  It  was  designed  to  constitute  t 
fund  to  be  employed  by  the  trustees  for  my 
of  the  legitimate  purposes  of  the  corpora- 
tion. It  might  be  loaned,  or  Invested  la 
property  required  for  the  use  of  the  Icstitn- 
tlon  In  conducting  Its  business,  or  used  io 
paying  Its  creditors.  Tha«  Is  nothing  in  tlie 
charter  to  indicate  that  It  was  Intended  to 
be  a  special  fund,  separate  and  distinct  frws 
other  fonds  of  the  Instftutloo.  and  for  tbs 
exclusive  benefit  of  deporitors.  •  •  • 
We  think  that  the  depositors,  as  a  dass,  bad 
no  exdueive  right  to  the  whole  or  any  par- 
ticular  portion  of  the  fnnd." 

It  Is  not  necessary  to  discuss  any  other 
points  In  the  case.  We  advise  that  the  ]adff> 
ment  be  affirmed. 

We  concur:   HATNB8,  O.;  GBAT,  a 

PBR  CURIAM.  For  the  reasons  dveo  ta 
the  foregolDg  (vIdIod,  tiie  Jodgmont  Is  sf- 
firmed. 

We  dissent:  BEATTT,  a  J.;  TEUPIA 
J.;  HABRISOX,  J. 
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FRESNO  CANAL  &  IRRIGATION  00.  v. 

McKBNZIE  et  V.   (S.  F.  l.TIS.) 

(Supreme  Court  of  California.    Feb.  15, 1902.) 

MUNICIPAL  CORPORATIONS-CITT  TREASURER 
— PATMBNT  OP  CLAIMS  —  VARRANTS-JUDG- 
MBNTS  —  EFFECT  —  EXCLV8I0H   OF  OTBBR 

CLAIMS. 

CoDBt.  art  11,  I  18,  prorides  that  no  eitj 
shall  incur  any  liability  In  any  manner  or  tot 
any  pui'pose  exceeding  In  any  year  the  incomft 
and  revenue  for  such  year,  without  tbe  asseut 
•of  two-thirds  of  the  qualified  voters  tbereol. 
Munldpal  Act  I  7(16  {(Hn.  Laws  1889).  pro- 
vides that  all  demands  against  dties  of  tba 
lifth  class,  to  which  the  section  applies,  ihall 
Ije  audited  by  the  board  of  trustees,  and  npon 
the  allowance  the  pre^dent  of  the  board  shall 
draw  a  warrant  upon  the  treasurer  therefor, 
conntereigued  the  clerk;  and  section  7S6 
provides  that  the  treasurer  shall  not  pay  oat 
city  funds,  except  opon  proper  warmnti. 
Beld,  that  where  two  warrants  were  isened  bj 
order  of  the  board  of  trustees,  to  be  paid  out 
of  the  sewerage  fund  for  a  certain  j-ear,— one 
la  part  payment  of  a  Judgment  agaiDst  the 
city,  and  one  upon  a  claim  not  reduced  to 
jndgment— the  treasurer  had  no  right  to  pty 
the  judfcment  in  full,  to  the  exclusion  of  th« 
other  claim,  since  a  jodcnieut  against  a  dtr 
only  establishes  the  validity  of  the  claim  upon 
which  it  is  rendered,  and  does  not  saperwde 
other  enually  valid  claims  entitled  to  psjnneiit 
out  of  tne  same  fund. 
McFarland  and  Hensbaw,  13^  dlssentfag. 

Id  baoG.  Judgmokt  lo  department  and  to 
trial  court  reversed. 
For  opinlciD  Id  dflpartmok^  Me  tt 

473. 
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Frank  H.  Short  and  F.  E.  Cook,  for  appel- 
lant. B.  D.  Bdwarda  and  W.  a  Gnvo.  toi 
respondents. 

VAN  DTKE,  J.  The  plaintiff's  asslgnu-, 
one  McMurtry,  during  the  years  180S  and 
1894  had  a  contract  with  the  city  ot  Fresno 
to  furnish  water  tor  flushing  the  sewers  of 
the  city,  for  which  he  was  to  be  paid  $400 
per  month  out  of  the  sewer  tuhd.  At  the 
same  tinie  one  McBean  lud  a  contract  with 
said  city  for  taking  care  of  Its  sewage  for 
$4,900  per  annum,  payable  quarterly  out 
said  sewor  fund.  McMurtry  flied  his  claim 
with  the  cleik  of  the  city,  under  this  con- 
tract tor  $1,200,  alleged  to  have  been  due 
and  unpaid  for  the  months  of  October,  No* 
Tember,  and  December,  1898,  and  thereafter 
assigned  the  contract  «nd  the  rights  th#e- 
undw  to  the  plaintiff,  who  cmtlnued  to  carry 
out  hSa  contract  The  city  refused  to  pay 
McBean  on  the  groond  that  his  contract  was 
Illegal.  Thereupon  he  commenced  an  action 
id  the  superior  court  of  Fresno  county 
against  said  city  and  the  treasurer  thereof, 
defendant  McKenzIe,  to  enforce  the  payment 
of  the  amount  due  on  his  omtract  The 
court  below  roidered  Judgment  i^inst  him, 
but  upon  appeal  this  court  hdd  the  con- 
tract to  be  Talld  and  enforceable,  and  that 
he  was  entitled  to  recover  tbe  amount  due 
thereon.  McBean  t.  City  of  Fr^o,  112  Gal. 
159.  44  Pac.  358,  SI  L.  R.  A.  794.  68  Am.  St 
Rep.  191.  Upon  the  retrial  tbe  superlw 
court  of  that  countr.  August  13.  1896,  enter- 
ed Judgment  In  favor  ot  McBean  against  the 
city  for  $4,900,  and  decreed  that  It  should 
be  paid  "out  of  any  moneys  now  In  the 
sewer  fund  of  the  city  of  Fresno  for  the 
year  ending  June  30,  1894."  and  that  "the 
treasurer  of  said  defendant  city  of  Fresno 
pay  over  to  the  said  plaintiff  any  mou^ 
now  in  his  hands  or  snbj^  to  his  control 
as  such  treasurer,  or  that  may  hereafter 
come  Into  his  hands  or  under  his  control  as 
such  treasurer,  belcmglng  to  the  sewer  fund 
for  the  fiscal  year  ending  June  80,  1894,  or 
out  of  any  other  money  that  may  come  into 
his  hands  or  under  his  contit^  of  tbe  sewer 
fund  of  said  year  as  such  treasurer,  avail- 
able therefor,  and  not  otherwise  appropriat- 
ed." McBean  presented  a  certified  copy  of 
the  Judgment  to  tbe  board  of  trustees,  and 
demanded  that  it  should  be  audited  and  al- 
lowed. Thereupon,  on  the  22d  of  January, 
1807,  tbe  following  proceedings  Were  had  by 
said  board  of  trustees  of  said  city:  "In  the 
matter  of  the  claim  of  Alexander  McBean 
against  tbe  city  for  caring  for  sewerage  In 
188B-&4.  and  the  claim  of  the  Fresno  Oanal 
and  Irrigation  Co.  for  furnishing  water  tar 
flushing  sewers  during  the  same  period: 
The  payment  of  the  McBean  claim  having 
been  contested,  and  tbe  supreme  court  of 
this  state  having  declared  the  contract  upon 
which  tbe  claim  was  based  valid,  and  there 
remaining  no  reason  why  the  claims  of  Mc- 
Bean and  the  canal  company  should  not  be 


allowed,  to  the  extent  of  the  ttioney  In  tbe 
treasury  available  for  the  payment  of  the 
same.  It  Is  moved  by  Trostee  Spinney  that 
the  claim  of  Alexander  McBean  for  $1,225, 
filed  with  the  city  clerk  January  11,  18M, 
be,  and  the  same  Is  herein,  allowed,  and 
that  a  warrant  be  otdered  drawn  against 
the  sewer  fund  for  said  sum  In  favw  of 
Alexander  M<^ean;  also  that  the  claim  of 
W.  8.  McMurtry  for  $1,200,  filed  with  the 
city  clerk  on  January  26,  1894,  and  assigned 
to  the  Fresno  Canal  and  Irrigation  Co.,  be 
allowed,  and  that  a  warrant  be  wdered 
drawn  against  the  sewer  fund  for  said  sum 
In  favor  of  the  Fresno  Oanal  and  Irrigation 
Co.;  and  that  the  claim  Alexander  Mc- 
Bean for  $1,225,  filed  with  the  city  tAetk. 
March  21,  ISM,  be  allowed  for  the  sum  of 
$233.00,— that  being  the  amount  of  money 
remaining  in  said  sewer  fund  June  SO,  18041, 
and  at  the  present  time  and  now  availaUe 
for  the  payment  of  claims  against  the  sewer 
fond  f (Mr  the  fiscal,  year  ending  June  80,  1894. 
And  it  la  further  ordered  that  a  wcurant  be  ' 
ordered  drawn  in  favor  ot  Alexander  Mc- 
Bean for  the  sum  of  $238,  payable  out  of  the 
sewer  fund.  The  mc^n  was  duly  seconded 
and  carried."  In  accordhnce  with  and  In 
pursuance  of  the  direction  of  said  resblutlon 
of  said  board  of  trustees,  the  clerk  of  said 
city,  January  22,  1897,  drew  a  warmnt  in 
favor  of  the  ^Intlff  against  the  said  sewer 
fund  of  said  city  of  Fresno,  directed  to  tbe 
defendant  McKenzie,  as  treasurer,  for  the 
said  sum  of  $1,200.  The  said  warrant  was 
In  ail  respects  in  doe  form  and  according  to 
law,  and  authorized  the  payment  thereof. out 
of  tbe  sewer  fund  for  water  for  flushing  the 
sewers  of  said  dty  for  one  quarter,  to  wit 
for  the  months  of  October,  November,  and 
December,  1893,  and  during  the  fiscal  year 
ending  on  June  30,  1894.  On  the  same  day. 
to  wit  January  22,  1897,  plaintiff  presentwi 
said  warrant  to  tbe  defendant  McKenzie,  as 
treasurer  of  said  city,  and  demanded  pay- 
ment thereon,  which  was  refused.  At  tbe 
time  the  warrant  was  presented  and  demand 
made,  there  was  In  the  hands  and  possession 
and  control  of  the  defendant  2fcKen:de,  as 
treasurer  of  said  city,  the  sum  of  $2,603.75 
levied,  collected,  and  appropriated  Cor  the 
said  sewer  fund  for  and  during  the  fiscal 
year  ending  June  30, 1894.  Prior  to  the  pres- 
entatI<Hi  of  plaintiCfs  warrant  no  warrant 
bad  been  presented  to  the  treasurer,  or  de- 
mand made  upon  him  or  said  fund,  except 
the  demand  of  said  McBean  upon  said  judg- 
ment Long  after  the  presentation  by  plains 
tUf  of  the  warrant  in  Its  favor,  and  demand 
for  the  payment  thereof,  to  wit,  In  May  fol- 
lowing, defendant  M<;Eenzle  paid  out  on  the 
Judgment  In  favor  <jt  McBean  tbe  whole  of 
the  sum  remaining  In  said  sewer  fund, 
to  wit  $2,603.75.  Thereupott  the  plalnUfE 
brought  this  action  against  the  defendant 
McKenzie,  as  treasurer  of  said  city,  for  the 
paj'ment  of  the  full  amount  remaining  In  the 
sewer  fund  upon  the  McBean  Judgment  anJ 
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the  refusal  to  pay  plaintiff* s  warrant  wbcu 
presented,  alleging  that  the  said,  payment 
was  made  wrongfully  and  without  any  au- 
thority of  law,  and  that  be  should  hare  paid 
the  ftmoimt  due  on  plaintiff's  warrant  at  l^e 
time  when  It  was  presented,  tbete  then  be- 
ing money  in  the  said  sewer  fund  applicable 
to  the  same.  James,  being  surety  on  the 
official  bond  of  said  defendant  McKenzte  as 
such  city  treasurer,  was  Joined  with  him  as 
defendant.  The  court  below  held  with  the 
contention  of  the  respondoit  that  d^endant 
McKrazl^  as  city  treasurer,  was  bonnd  to 
pay  the  whole  amount  In  the  sewer  fund 
upon  the  McBean  Judgment  and  therefore 
was  Justified  in  refusing  to  pay  said  war- 
rant drawn  In  favw  of  plaintiff.  The  appeal 
la  from  said  Judgment  and  the  order  deny- 
ing Edaintiff's  motion  for  a  new  trial 

By  sectlm  18.  art  11,  of  the  constitution, 
it  is  declared:  "No  county,  city.  •  •  • 
shall  Incur  any  Indebtedness  or  llaMlity  in 
any  manner,  or  for  any  purpose,  exceeding 
in  any  year  the  Income  and  rerranie  provided 
fw  sndi  year,  without  the  assent  of  two- 
fliirds  of  the  qualified  voters  thereof  rothig 
at  an  election  to  be  tadd  for  that  puipose. 
*  *  *  Any  Indebtedness  or  liability  in- 
curred contrary  to  this  provision  shall  be 
void.**  This  court  has  been  called  upop  to 
conaido'  this  iHvvIsIon  of  t3ie  ccmstltutlon 
In  a  number  of  cases  that  have  be«a  before 
it  In  Weavw  v.  Olty  and  County  of  San 
Francisco,  111  Gal.  810.  48  Fac.  972,  It  waa 
said:  "Whoever  deals  with  a  municipality 
do^  80  with  notice  of  the  llmltatlMi  of  its 
power,  and  with  notice  also  that  he  can  re- 
ctive  compensatlcn  for  his  labor  or  mate- 
riala  <mly  from  tiie  revenues  and  Income  pre* 
viously  provided  for  tbe  fiscal  year  during 
which  his  labor  and  material  are  furnished." 
Again:  "As  the  constltntlcm  limits  the  ob- 
ligation of  the  municipality  upon  any  Indebt- 
edness or  liability  ttiat  it  may  Incur  to  the 
Income  and  revenne  provided  by  it  for  that 
year  In  which  sudr  Indc3>tedness  and  liability 
is  incurred,  the  means  for  satlftfylng  the  Jndg- 
meat  which  estaUished  that  obligation  Is 
equally  limited."  And  the  court  adds:  "And 
It  la  eminently  suitable  that  the  mode  of  sat- 
isfaction ^onld  be  made  a  part  of  the  Judg- 
ment*' This  pOrUon  of  the  opinion  has  beat 
elRce  modified,  as  will  be  hereafter  noted. 
In  reterenee  to  the  right  of  a  parly  to  have 
bis  claim  reduced  to  Judgmoit  the  court  add- 
ed: "At  all  events  he  has  the  right  to  a  Judg- 
meait  against  the  city  for  the  amount  of  his 
claim,  with  the  limitation  that  It  shall  be  sat- 
isfied out  of  the  Income  and  revenue  provided 
for  the  fiscal  year,  •  •  •  afta  the  pay- 
ment of  sutdi  other  deipanda  against  such  in- 
come as  are  properly  payable  In  preference 
to  his  own."  McBean  v.  City  ot  Fresno, 
supra,  held  that  the  McBean  contract  was 
valid,  and  that  he  was  entitled  to  Judgment; 
referring  with  approval  to  the  case  of  Weaver 
V.  City  and  County  of  San  Francisco  as  the 
rule  govnulng  such  cases.   In  HIggins  v. 


Water  Co.,  118  Gal.  524,  4S  Pac.  821,  90 
fac.  670,  the  question  under  consldentlon 
was  fully  reviewed  and  elaborately  consM- 
ered.  In  the  final  cplnion  In  banc  In  tint 
case  it  Is  said:  "On  a  former  hearing  vt 
this  cause,  Judgment  In  favor  of  1^  city  of 
San  Diego  was  reversed,  with  dhrectlra  to 
the  superior  court  to  enter  Judgment  In  fiTor 
of  the  water  company  for  the  reasoatUe 
value  of  the  use  <tf  Its'  dlstrlbnttaig  plant 
etc.;  said  Judgment  to  be  payaMe  only  oat 
of  the  revenne  of  those  fiscal  years  durlnc 
which  the  dty  held  possession  of  the  pUnL 
A  reheartaig  was  ordered  prlndpally  upon 
the  question  as  to  the  pn>p»  form  of  die 
Judgment  Upon  fur&er  conslderatloD  of  the 
case,  we  have  reached  the  condusltoi  that  die 
water  company  should  have  an  ordinary  goi- 
eiU  Judgment  for  what^er  amount  shall  be 
found  due  It^  without  any  dlrectlmi  as  to  the 
revonie  out  of  which  the  Judgment  shall  be 
satisfied."  And^  reteirhig  to  previous  caseB. 
iadudlng  Weaver  v.  City  and  County  at  San 
Francisco,  supra,  suggesting  that  the  lan- 
guage used  in  some  of  snch  decisions  hi  refer 
ence  to  the  form  ot  the  Judgmait  was  too 
broad,  the  court  r^veats:  *^e  think,  there- 
fore, that  In  a  case  like  the  one  at  bar  tben 
should  be  a  genial  Judgment  hi, the  usDal 
foEm.  without  any  dhrectlon  as  to  the  metbod 
of  Its  payment  •  •  •  At  aU  evmts.  we 
are  satisfied  that  toe  the  reasons  above  sog- 
gested,  the  Judgment  hi  such  a  case  ahoold  be 
general,  without  any  restriction  Uiat  Dilg^t 
embanase  future  action."  In  other  words, 
It  Is  held  that  a  Judgment  has  no  oUier  ef- 
fect than  to  establish  the  validity  of  tbe 
party's  claim  In  whose  favor  It  Is  rendered. 
It  does  not  supersede  or  supplant  oQux  rec- 
ognized and  valid  claims  equally  entitled  to 
payment  out  of  the  same  fund.  This  was  the 
view  takoi  by  the  dty  trustees  when  tb^ 
ordered  the  wah«nta  Issued  to  the  plaintiff 
and  said  McBean  hi  the  order  of  ^esenta- 
tion  of  thehr  respective  claims.  Secttoa  766 
of  the  municipal  act  applicable  to  Oie  dty  of 
Fresno  reads:  "All  demands  against  sndi 
city,  except  as  otiierwiae  by  law  provided, 
shall  be  presrated  to  and  audited  Iqr  tbe 
board  of  trustees,  In  accordance  with  nu^ 
regulations  iaa  they  may,  by  ordinance,  pre- 
scribe; and,  upon  tile  allowance  of  any  sodi 
demand,  the  prealdtfnt  ct  the  board  BbaD 
draw  a  warrant  upon  tbe  treasurer  for  dw 
aam^  wbldi  warrant  will  be  counterslgDed 
by  the  clerk,  and  shall  spedfy  for  what  pur- 
pose the  same  ts  drawn,  and  out  of  what 
fund  it  is  to  be  paid."  SecUon  T86  of  said 
municipal  act  reads:  "It  shall  be  Ow  duty 
of  the  treasury  to  receive  and  safely  keep 
all  moneys  which  shall  come  into  his  bunds, 
as  dty  treasurw,  for  all  of  which  he  sball 
give  duplicate  receipts,  one  ot  which  shall 
be  filed  with  the  dty  clerk.  He  sball  pay 
out  said  money  on  warrants  signed  by  tbe 
proper  officers,  and  not  otherwise,  except  in- 
terest coupons  on  bonds.  He  sball  make 
quarterly  settlemoits  with  the  dty  deA 
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H«  Bhall  eOSatA  in  taxei  levied  17  the 
bouA  ot  tnuteea  U  so  required  by  ttie  ordi- 
oance.**  The  dermdant  treasurer,  tbenton, 
ot  said  cltjr,  yna  no  mate  authorized  to  pay 
the  llcBeao  judgment  than  he  would  have 
been  to  pay  any  other  lawf  al  demand  with- 
out a  warrant  being  drawn  the  ^rpptt 
anthcnl^  fw  that  pnrposfe  If  ttie  board  of 
tnuteea  had  refiued  to  reofvulae  the  jndff- 
moit  or  draw  a  warrant  in  favor  of  HeBean'a 
demand,  aa  in  the  other  case;  tiiey  could 
have  been  compelled  to  do  so  proper  pro- 
cess; but  It  appwn  the  board  of  tmsteea 
did  not  so  refuse,  bi^  nrdered  and  bad 
drawn  warrants  for  the  respecUre  dalms  of 
the  plaintiff  and  McBean,  accwding  to  the 
date  of  their  preseutatkuit  tbey  then  being 
due  under  the  reapectlTe  contracts.  The 
court  In  that  case  had  no  Jurisdiction  orer 
tbe  plaintiff.  It  was  not  a  party  to  the  ao- 
tlon,  and  any  Judgment  that  might  be  ren- 
dered therein  could  not  In  tbe  least  affect  Its 
rights  In  the  premises.  According  to  the  rule 
la.ld  down  In  HIgglns  t.  Wator  Co.,  supra, 
all  beyond  tbe  gneral  judgment  establishing 
McBean's  claim  was  unauthorized.  It  could 
not  direct  In  what  order  It  should  be  paid. 
That  matter  Is  regulated  by  tbe  ccnetltutlon 
and  the  law.  The  court  below  erred  In  hold- 
ing that  the  McBean  judgment  superseded 
and  displaced  the  equally  valid  claim  of  tbe 
idalntlff,  and  that  the  defendant,  the  city 
treasurer,  was  Justified  In  paying  out  the 
whcAe  amount  then  remaining  In  the  sewer 
fond  on  saJd  Judgment,  and  In  refuRlug  to 
pay  the  warrant  drawn  In  t&Yia  of  plaintiff. 
■  Jndgmoit  and  ord^  rerersed,  and  cauae 
rauanded. 

We  concur:  HARBISON,  J.;  GAROUTTB, 
TEMPLE,  J. 

^IcFAHLAXD.  J.  I  Uidsent  I  think  that 
the  Judgment  should  be  affirmed,  and  adhere 
to  the  opinion  rendered  la  departmenL  00 
Pac.  473. 

1  concur:   HENSHAW,  J. 

BEATTY,  C.  J.  I  concur  in  the  Judgment 
and  in  the  oplulon  of  the  court,  with  this 
qnallficatlon.  Tbe  case  as  presented  does  not 
tQTolre  any  question  as  to  tbe  validity  of 
either  contract—the  McBean  contract  or  the 
McMurtry  contract  As  tbe  two  '  together 
seem  to  have  called  for  payments  In  excess 
of  the  yearly  revenue  applicable  to  their  dis- 
charge, tbe  one  last  entered  Into  was.  In  my 
oplDlon,  void  to  tbe  extent  that  the  fund, 
after  full  payment  of  the  first,  fell  short  of 
tbe  demands  accruing  under  the  second;  and 
tf  there  is  anything  In  tbe  opinion  of  the 
court  that  seems  to  Imply  that  t>oth  contracts 
were  of  equal  validity,  notwithstanding  the 
Inadequacy  of  the, fund,  I  do  not  share  that 
opinion.  My  views  upon  this  point  are  fully 
stated  In  Hljrgins  v.  Water  Co..  118  Cal.,  at 
pages  520-537,  46  Pac.  824.  GO  Pac  67a 
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ROCHE  T.  BALDWIN.   (S.  F.  1.8G3.)» 
(Supreme  Court  of  California.   Feb.  18.  1902.) 

ATTORKBT  AND  CLIENT— ACTION  FOR  SERV- 
ICIB&-QUANTUH  MGRUIT-CONDITIONAL  CON- 
TRACT—EVIDENGIB  —  INSTRUCTIONS- PRSJ- 
VDIOAL  ERROR. 

1.  An  action  on  a  claim  for  professional  serv- 
ices cannot  be  supported  on  a  quantum  meruit, 
where  the  employment  was  on  couditlon  that 
the  amount  was  to  be  fixed  by  defeudant  and 
his  ageut,  and  they  have  neither  refused  to  fix 
it,  nor  repudiated  tbe  agreement 

2.  In  an  action  on  a  claim  for  attorney's  serv- 
ices, evidence  considered,  and  held  to  show  that 
the  employment  was  on  condition  that  tha 
amount  of  compensation  was  to  be  fixed  de> 
fendant  and  his  agent. 

8.  In  an  action  on  a  dalm  fOr  profesdonal 
services  rendered  under  a  contract  conditioned 
on  defendant  and  his  agent's  fixing  tbe  com- 
pensation, an  instmction  assuming  that  there 
was  evidence  showing  tbat  defendant  before 
the  commencement  of  the  suit  had  denied  any 
liabili^  under  tbe  agreement,  or  refused  to 
recognise  it.  is  erroneous,  where  there  was  no 
evidence  justifying  the  assumption. 

4.  ^Vhere,  In  an  action  (or  services,  It  appears 
tbat  the  services  were  rendered  under  an  agree- 
ment whereby  defendant  and  his  agent  were  to 
fix  the  amount  of  the  compmsstion,  It  is  error 
to  instruct  that  unless  it  was  also  agreed  that 
no  suit  should  be  brought  to  recover  the  value 
ot  such  services  until  after  the  amount  had 
been  fixed,  the  agreement  would  be  no  bar  or 
defense  to  the  action,  since  the  agreement  la 
,  not  collateral,  but  renders  the  fixing  of  com- 
pensstlon  In  the  manner  prescribed  a  condition 
precedent  to  a  right  of  action. 

6.  In  an  action  for  professional  services  ren< 
dered  under  an  agreement  whereby  defendant 
and  his  ageut  were  to  fix  tbe  compensation,  an 
Instruction  assuming,  sgsinst  the  evidence,  that 
defendant  bad  repudinted  the  afcreement,  and 
charging  that  unless  it  was  stipulated  that  no. 
suit  should  be  brought  until  after  the  amount 
hod  been  fixed,  the  ai^reement  was  no  defense, 
is  prejudicial  error,  since  it  iu  effect,  di^NMea 
of  the  case  in  favor  of  plaintifl. 

McFarland  and  Hen^aw.  JJ,,  disaentlnff. 

In  banc.  Appeal  from  anperif^  court,  ctt^ 
and  county  ot  San  Francisco;  John  Hunt; 
Jndge. 

Action  by  Albert  T.  Roche  against  B.  J. 
Baldwin.  From  a  Judgment  In  favor  of 
plaintiff,  and  an  order  denying  defendant** 
motion  for  a  new  trial,  he  appeals.  Reren- 

ed. 

Lloyd  &  Wood  and  Byron  Waters,  for  ap> 
pellant  Theodore  J.  Roche  and  UnftMth  A 
Wbltaker,  tor  respondent 

VAN  DTKB.  J.  The  action  Is  brought  up- 
on claims  assigned  to  the  plaintiff  by  H.  B. 
Highton,  an  attorney  at  law.  and  Is  based 
upon  professional  services  alleged  to  have 
been  rendered  tbe  defendant  by  said  assign- 
or, Highton,  In  several  different  cases  of 
mattm.  Tbe  largest  amount  claimed  Is  In 
the  case  of  Ashley  against  Baldwin,  fbr 
which  tbe  sum  of  $10,000  is  claimed.  Tbe 
case  was  tried  by  a  Jury,  and  a  verdict  rei^ 
dered  In  favor  of  tbe  plaintiff,  In  the  aggr»> 
gnte,  of  $8,755.60.  Defendant's  motion  for 
a  new  trial  was  denied;  the  plaintiff  having 
consented.  In  writing,  to  remit  from  the  Ter> 

'BabMilBg  dMiisa  llareh  iff.  Utt 
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diet  rradered  the  sum  of  ¥2,&12.(}0.  Tbe  ap- 
peal Is  taken  from  the  Judgmeat  and  from 
tbe  order  denying  a  new  trial.  On  tbe  ap- 
peal tbe  case  of  Ashley  against  Baldwin  only 
will  be  considered,  and  It  Is  not  necessary  to 
refer  further  to  the  other  smaller  claims. 
The  appellant  urges  two  points  on  the  al>peai; 

1.  The  empl(^ment  in  Ashley  against 
Baldwin  was  upon  the  condition  that  the 
amount  to  be  paid  for  the  servlcea  should 
be  fixed  by  the  defendant,  Bald^rlo.  and  his 
agent,  Mr.  Umnih,  and  that  such  amount 
nevw  was  fixed,  and  the  defendant  never  re- 
fused to  fix  It,  and  that  the  present  actlfHi. 
brought  upon  a  quantum  meruit,  as  to  that 
claim,  cannot  be  maintained.  There  cannot 
be  much  question  that  tbe  employment  In 
that  case  was  conditioned.  Unruh  testified 
as  follows  on  that  point:  "I  was  present  at 
a  conversation  between  Mr.  Baldwin  and  Mr. 
Hilton  relatiTe  to  tbe  employment  of  Mr. 
Hlgbton  in  the  Ashley  case. '  My  impression 
Is  that  the  Interview  was  suggested  by  Mr. 
Hlghton,  Mr.  Highton  saying  that  he  had 
had  some  talk  with  Mr.  Baldwin  In  relatifm 
to  the  case;  and  we  were  to  meet  in  tbe  of- 
fice to  talk  over  the  matter.  We  met  in  the 
office  of  tbe  Baldwin  Hotel,  near  tbe  dow 
going  Into  tbe  {Hivate  office,  and  there  Mr. 
Hlgbton  suggested  his  being  employed  In  tbe  _ 
Ashley  case,  and  went  on  to  state  that  he' 
could  be  of  great  service;  that  he  was  under 
such  obligations  to  Mr.  Baldwin  as  would 
prompt  bim  to  render  such  services  faithful- 
1*/,  and  do  ere^hlng  that  he  could  for  Mr. 
Ijaldwln.  He  expressed  himself  as  being 
deeply  grateful  to  Mr.  Baldwin  tot  the  way 
that  Mr.  Baldwin  had  treated  blm  in  years 
past.  He  referred  ^o  bis  leniency,— the  lent 
oiicy  with  which  Mr.  Baldwin  had  treated 
him  with  regard  to  the  boaM  bill.  The  sum- 
ming up  was,  In  substance,  that  he  would  go 
Into  tbe  case  and  do  everything  that  he 
could;  and  I  think  that  either  Mr.  Baldwin 
m  myself  (I  dMit  remember  which)  roggest- 
ed  that  some  fee  should  be  specified.  Bfr. 
Hlgbton  expressly  and  plainly  stated  that  he 
would  l«ive  that  entirely  with  Mr.  Baldwin 
and  miyself  to  fix,  without  any  reservatlMii 
and  he  repeated  It  half  a'dozen  times,*— that 
we  should  fix  the  fee;  that  be  would  leave  it 
entirely  to  us;  that  we  bad  always  treated 
him  fairly;  and  after  the  interview  I  made 
a  memorandum  of  that  statanent.  The 
making  of  this  memorandum  fixes  It  plainly 
in  my  mind.  But  I  find  the  book  In  whlcb 
It  Is  ci^Ied,— tbe  leaf  on  which  the  memo- 
randum was  made  Is  torn  out  How  It  came, 
I  cannot  say.  I  was  distinctly  told  that  he 
n  ould  leave  the  fixing  of  the  fee  to  us."  De- 
fendant, Baldwin,  testified  as  follows:  '"The 
employment  of  Mr.  Hlghton  In  tbe  Ashley 
case  occurred  In  this  way:  Mr.  Highton  had 
asked  me  a  number  of  times  to  employ  him. 
He  said  I  had  plenty  of  business,  and  ought 
to  employ  blm.  to  give  him  a  chance  to  pay 
some  of  his  debt  to  me.  Mr.  Uoyd  wanted 
me  to  employ  General  Barnes.   I  was  push- 


ed for  money,  and  did  not  want  to  pay  out 
money  when  a  man  was  owing  me.  I  bad  an 
arrangement  to  meet  Mr.  Hlghton  and  Mr. 
Unruh.  I  asked  Mr,  Highton  yrhat  fee  be 
would  charge  me.  I  told  him  I  would  like 
to  know  the  fee  before  I  hired  bim.  After 
talking  around  about  a  number  of  things,  be 
spoke  of  ho:v  long  be  bad  been  in  tbe  hotel 
and  how  much  his  wife  thought  of  the  hotise, 
and  the  way  they  bad  been  treated.  He 
went  on  to  say:  *I  shall  leave  tbis  entlrdj 
to  you  and  Mr.  Unruh,  I  do  not  make  a  fee 
at  all.  I  will  leave  that  to  you  two.  What- 
ever you  two  say  is  right,  I  will  be  satlBfled 
and  willing  to  take.'  Under  those  circnm- 
stances,  I  emplc^ed  bim  and  told  bim  to  pt 
on."  Highton,  the  assignor,  testified  as  fol- 
lows: **I  have  a  very  distinct  recollection  vt 
the  fact  that  Mr.  Baldwin,  Mr.  Unmh,  and 
myself  were,  togetho:  <m  the  outtide  of  die 
office  of  the  Baldwin  Hotel  at  tbe  time  ot 
my  engagement  In  that  case,  and  that  when 
tbey  had  stated  to  me  that  ttaey  vrlshed  dm 
to  take  some  part  In  that  case—  In  &ct,.l 
think  it  was  Innught  about,  to  some  extent, 
by  my  own  suggestion.  Mt.  Unruh,  accord- 
ing to  my  recollection,  said  to  me  In  tbe 
presence' of  Mr.  Baldwin,— standing  by  Bald- 
win: *Judge,  what  about  tiie  fee;  about  com- 
pensation?', or  something  to  that  effect  I 
said:  'You  and  I  can  fix  that,  without  aay 
trouble  at  all.  at  any  time.*  That  is  about 
Jnst  what  I  said.  I  cannot  r^^eat  the  exact 
language.**  And  tbe  instruction  hereafter 
noted  practically  assumes  that  the  employ- 
ment of  Highton  in  tbe  Ashley  case  was 
conditioned  as  to  paymoit  Otharwlse  said 
instruction  Is  mamlngless,  as  not  bring  ap- 
plicable to  any  facta  proven.  The  contract 
of  employment  In  this  case,  therefore,  beliv 
condItl<med  upon  tbe  fixing  of  compraaatlw 
in  tbe  manner  stated,  the  action  as  to  tiut 
part  of  the  case  cannot  be  suppwted  a 
comi^lnt  as  upon  a  quantum  meruit  Tbe 
complaint  as  to  this  matter  ehmM  bare 
counted  upon,  the  agreement  as  alleged  In  do- 
fendanf  a  answer  and  as  proven  at  tbe  trial, 
together  with  an  allegatlim  that  said  agree- 
ment had  been  repudiated  defoidant  or 
that  he  had  refused  to  act  under  It  In  fixing 
the  compensation.  As  the  complaint  now 
stands,  the  probata  and  allegata  do  not  at 
all  correspond.  O'Connor  v.  Dtngley,  36  Gal. 
21;  Machine  Go.  v.  Scheffier,  61  Cal.  530; 
Daley  v.  Buss,  86  Gat.  U4,  24  Fac.  867;  Lav- 
enson  v.  Wise  (filed  Jan.  14,  1901),  63  Pac. 
1^  In  the  latter  case,  as  In  this,  the  agree- 
ment or  contract  was  special,  and  contained 
a  condition,  and  the  court  say:  "Unda  the 
facts  In  the  case,  as  they  now  appear,  we  are 
unable  to  dlscovw  any  ground  npon  whlcb 
the  present  actltm  on  quantum  meruit  can 
rest  as  to  the  matter  of  the  suit  against 
Murphy  and  Smalley.** 

2.  The  following  Instruction  given  by  the 
court  at  tbe  request  qt  the  plaintiff  Is  as- 
signed as  error:  "If  you  believe  from  UK  evi- 
dence that  Mr.  Hlghton  agreed  with  3fr. 
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Baldwin  and  Mr.  tjnruh  at  the  time  of  his 
emt^Oyment  In  the  case  of  Afehley  against 
Baldwin  that  Mr.  Unruh  and  Mr.  Baldwin 
ahould  fix  the  amount  of  compensation  for 
the  services  to  be  by  him  rendered  in  that 
case,  and  that  he  was  to  receive  and  accept 
the  sunl  they  saw  fit  to  name,  yet,  If  defend- 
ant, before  the  commencement  of  this  snit, 
denied  any  llaWUty  or  indebtedness  to  High- 
ton,  and  It  it  was  not  also  agreed  between 
them  that  no  snit  shonld  be  broaght  against 
Mr.  Baldwin  to  recover  the  valne  of  the  serv- 
ices until  after  such  sum  or  amount  had 
been  by  Mr.  Baldwin  and  Mr.  Unmh  so 
fixed,  then,  in  that  event,  I  charge  you  that 
such  an  a^eement,  if  any,  is  not  a  bar  or  a 
defense  to  this  action,  and  plaintiff  is  en- 
titled to  a  verdict  at  your  hands  for  the  rea- 
sonable valne  of  the  services  by  blm  ren- 
dered, if  any,  after  deducthig  therefrom  any 
snm  or  amount  doe  from  Mr.  Highton  to  de- 
fendant, if  any.'*  The  instruction  assnmes 
that  there  was  evidence  going  to  show  that 
the  defendant,  Baldwin,  before  the  com- 
m^icement  of  the  snit,  had  denied  any  liabil- 
ity under  that  agreement,  or  bad  refused  to 
recognize  It  There  Is  not  a  particle  of  evi- 
dence in  the  case  Justifying  such  an  as- 
sumption. In  his  answer  defendant  sets 
forth  the  agreement,  and  avers  "that  said 
Hlgbton  has  never  submitted  the  matter  of 
bis  compensation  for  his  services  In  the  case 
aforesaid  to  this  defendant  and  said  Uuruh, 
and  that  he  has  not  heretofore,  and  prior  to 
the  commencenlent  of  this  action,  requested 
them  to  det«mlne  the  amount  to  be  paid  by 
this  defendant  to  the  said  Highton  for  his 
said  services."  And  he  further  avers  that 
be  and  said  Unruh  have  always  been  ready 
and  willing  to  fix  and  determine  the  amount 
to  be  paid  by  the  defendiant  for  bis  services 
In  said  case.  It  is  true,  Baldwin  had  stated 
that  he  did  not  owe  '  Hfgbt(m  anything. 
That  statement  of  Baldwin's  is  entirely  con- 
sistent with  the  avmoents  in  the  answer, 
from  the  fact  that  It  appears  from  a  state- 
ment of  Baldwin's  agent,  Unruh,  that  High- 
ton  was  Indebted  to  Baldwin,  aside  from  the 
services  in  question.  In  tiie  sum  of  93,177, 
and  donbtiess  Baldwin  supposed  that,  that 
would  be  sufficient  to  compensate  Highton 
for  racli  eoTlces.  Baldwin  says  in  explana- 
tltm  of  his  statement:  "I  did  not  deny  that 
there  was  an  agreement  between  Mr.  High- 
ton  and  myself  with  reference  to  this  em- 
ployment and  compensation  In  the  case  of 
Asbley  T8.  Baldwin,  because  that  would  have 
been  a  mtatake.  I  could  not  have  under- 
stood the  question  when  I  answered  ft,  be- 
cause we  had  an  nnderstanding."  Highton 
admitted  that  be  vras  indebted  to  Baldwin  at 
tbe  time,  and  claims  that  it  was  only  $1,200. 
and  said  that  Mr..  Baldwin  had  treated  him 
very  nicely,  and  that,  if  Baldwin  had  some 
employment  he  would  be  willing  to  give 
to  blm,  he  would  be  very  glad  to  receive  It 
"I  made  that  suggestion  more  than  once; 
^vbably  two  w  tbree  times."   The  portion 


of  the  instruction  holding  that  unless  It 
was  agreed  between  them  that  no  suit  should 
be  brought  to  recover  the  value  of  bis  serv- 
ices until  after  such  snm  or  amount  had 
been  fixed  by  Baldwin  and  Unmh,  then  the 
agreement  would  be  no  bar  or  defense  to 
the  action,  and  plaintiff  was  entitled  to  a 
verdict  for  the  reasonable  value  of  his  serv- 
ices, is  a  proposition  of  law  unsupported  by 
the  authorities.  H<4me3  v.  Richet,  66  Cal. 
307,  38  Am.  Rep.  M,  was  an  action  upon  a 
builder's  cMitract  which  contained  this 
clause:  "But  should  any  dispute  arise  re- 
specting the  true  value  of  the  extra  work  or 
works  omitted,  the  same  shall  be  valued  by 
two  competent  persons,— one  employed  by 
the  owner,  the  other  by  the  contractor.  In 
case  they  cannot  agree,  those  two  shall  have 
the  power  to  name  an  umpire,  whose  deci- 
sion shall  be  binding  npoa  all  parties."  It 
was  claimed  In  that  case  that  the  agree- 
ment to  submit  to  arbitration  was  independ- 
ent and  collateral.  The  court  replies  to  this: 
"But  that  is  not  this  case.  Here  the  party 
simply  agreed  that  the  amount  or  value  of 
certain  extra  work  should  be  fixed  In  a  cer- 
tain manna*,  and  was  there  any  right  of  ac- 
tion in  this  case  for  and  on  account  of  said 
extra  work  mjtil  the  value  thereof  was  fixed 
according  to  the  terms  and  conditions  of  the 
contract?  In  other  words,  was  it  not  a  con- 
dition precedent  to  any  right  of  action  that 
the  value  of  the  extra  work  should  be  de- 
termined in  the  mode  provided  by.  the  cm- 
tract?"  Hie  conrt  after  citing  a  number  of 
cases  from  England  and  tUs  country,  held 
that  the  stipulation  in  the  contiuct  was  not 
an  Independent,  collateral  agreement  to  sub- 
mit to  arbitration,  but  was  a  part  of  the  ex- 
tract Itself,  and  that  It  was  a  condition  pre- 
cedent to  the  right  of  action  on  the  contract 
Further  on,  in  reference  to  the  proposition 
referred  to  In  the  in8truction,~that  it  was 
not  agreed  that  no  suit  should  be  brought  un- 
til the  price  of  the  extra  wo^k  and  material 
should  be  fixed  aa  stated,— the  court  says: 
"It  is  true  that  the  contract  in  this  case 
does  not  declare  that  no  action  shall  be 
brought  until  the  amoont  of  -damages  has 
been  fixed,  but  that  is  tbe  meaQlog  and 
legal  effect  of  the  contract  In  the  case 
(President,  etc.,  of  Delaware  &  B.  Canal  Co^ 
V.  Pennsylvania  Coal  Co.,  60  N.  Y.  250)  re- 
ferred to  It  tb  said:  "Wh^  as  here,  the 
agreement  Is  that  tbe  covenantor  shall  psy 
such  sum,  and  only  such  sum,  as  shall  be 
determined  by  arbitrators,  tbe  procuring  an 
award  is  as  clearly  a  condition  precedent  to 
an  action  as  If  the  parties  had  added,  "and 
no  action  shall  be  malntahiable  until  after 
the  award  of  the  arbitrators."  Such  a  clause 
would  be  surplusage,  and  its  insertlw  a 
work  of  supererogation.' "  See,  also,  Loup 
V.  Railroad  Co.,  63  Cal.  97;  Annual  Confer- 
ence v.  Seltz,  74  Cal  292,  15  Pac.  839. 
Against  the  doctrine  announced  In  the  fore- 
going cases.  In  reference  to  the  clause  con- 
stituting a  condition  In  the  contract  preced- 
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ent  to  the  right  of  recovery,  the  respondent 
cites  Bemy  v.  Olds,  88  Cal.  642,  28  Pac.  355; 
HantittoD  V.  Insurance  Co.,  137  U.  S.  370, 
<L1  Sup.  CL  133,  34  L.  Ed.  708.  In  the  former 
case  the  defendant  had  personally  notlfled 
plaintiff  In  writing  that  they  would  not  fur- 
nish the  deed  or  make  the  conveyance  stipu- 
lated, and  the  court  very  properly  held  that 
In  such  case  a  demand  was  unnecessary; 
that  the  law  did  not  require  a  vain  thing. 
The  latter  case  was  a  suit  upon  an  insur- 
ance policy,  and  It  is  said  with  reference  to 
the  defense  set  up:  "Tbore  are  two  cases 
where  such  a  plea  as  the  present  is  snccess- 
fuL  First,  where  the  action  can  only  be 
brought  for  the  sum  named  by  the  arbitra- 
tors; secondly,  where  It  is  agreed  that  no 
action  shall  be  brought  until  there  naa  been 
an  arbitration,  or  an  arbitration  shall  be  a 
condition  precedent  to  the  right  of  action. 
In  all  othen  cases,  wh^e  there  is:  First,  a 
covenant  to  pay;  and,  secondly,  a  coTenant 
to  refer, — the  covenants  are  distinct  and  col- 
lateral, and  the  plaintiff  may  sue  on  th^  first, 
leaving  the  defendant  to  bring  an  acti(m  for 
not  referring,  or  to  stay  the  action  until 
thete  has  been  an  arbitration.  Applying  this 
test,  it  is  quite  clear  that  the  separate  and 
independent  provision,  in  the  policy  now  be- 
fore us,  for  submitting  to  arbitration  the 
amount  of  the  loss.  Is  a  distinct  and  collater- 
al agreement."  Here,  however,  as  in  the 
ease  of  Holmes  v.  Richet,  It  is  a  part  and 
parcel  of  the  agreement  that  the  compensa- 
tion should  be  fixed  in  the  manner  stated, 
and  not  a  collateral  or  independent  agree- 
ment to  submit  to  arbitration.  But  it  is  said 
by  the  respondeat  that  the  lnstmctl(Hi  com- 
plained of,  If  erroneous,  was  without  preju- 
dice or  injury  to  the  appellant,  because  he 
had  denied  liability  under  tbe  agreement 
The  instruction  assumed,  against  the  evi- 
dence, as  already  shown,  that  defendant  had 
repudiated  the  agreement,— denied  liability 
under  it,— and  hdd  that,  unless  it  was  ex- 
pressly stipulated  in  the  agreement  (which  it 
was  not)  tliat  no  suit  should  be  brought  un- 
til after  the  amount  had  been  fixed,  then  it 
was  no  defense,  and  tbe  plaintiff  was  ^ti- 
tled to  a  verdict.  It  appears,  therefore,  very 
clearly,  that  this  erroneous  Instruction,  In 
effect,  disposed  ot  tbe  case  In  favor  of  the 
plalnUff. 

The  Judgmfflit  and  ordw  denying  a  new 
trial  are  reversed,  and  the  cause  remanded. 

X  concur:   OAROUTCB,  J. 

TEMPLE,  J.  I  concur  in  the  judgment  on 
the  ground  that  the  Instruction  discussed 
in  the  opinion  la  erroneous,  and  may  have 
been  Injurious.  It  rendered  it  unnecessary 
ior  the  Jury  to  determine  the  question  of 
fact  in  r^rd  to  the  terms  of  tbe  emplt^- 
ment 

We  concur:  BBATTY  a  J.;  HARRISON, 

J. 


RBPORTBR.  (GaL 

McFABLAND,  J.  I  dissent  and  adbnr 
to  tbe  opinion  delivered  In  department  1.  65 
Pac.  458.  I  think  that  the  judgment  dundd 
be  affirmed. 

HENSHAW,  J.  I  dissent,  and  adhere  to 
the  opinion  heretofore  rendered  In  depart- 
ment 1.  es  Pac.  459.  Tbe  prevailing  opin- 
ion reverses  tbe  judgment  of  the  trial  court 
upon  the  fiat  statement  that  tbe  agreement 
between  Higbton  and  Baldwin  was  tbit 
Highton's  fee  for  services  rendered  In  tbe 
Ashley  litigation  should  be  fixed  by  Mr. 
Baldwin  and  Mr.  Unnib,  and  it  is  said: 
"Tbe  complaint  as  to  this  matter  shoold 
have  counted  upon  the  agreement,'  as  alleged 
In  defendant's  answer  and  as  proven  at  tlie 
trial,  together  with  an  ail^ation  that  said 
agreement  had  beeu  repudiated  by  defend- 
ant, or  that  he  had  refused  to  act  under  it  In 
fixing  the  compensation.  As  the  compiainr 
now  stands,  tbe  probata  and  allegata  do  not 
at  all  correspond."  Such  a  declaration  can 
only  be  Justified  upon  a  showing  that  tlie 
evidence  In  the  case,  without  conflict,  es- 
tablishes the  agreement  which  was  set  op  bj 
defendant  Baldwin,  as  a  special  defense  to 
the  action.  But  not  only  is  this  not  estab^ 
llshed  without  conflict,  but  the  evidence  of 
TJnruh  and  Baldwin  tending  to  establish  it 
is  squarely  denied  by  Mr.  Higbton,  the  third 
party  to  the  agreement,  and  absolutely  repn- 
dinted  by  him.  Mr.  Higbton  thus  testifies: 
'There  was  no  understanding  that  I  sbMild 
receive  as  compensation  in  that  case  vbst 
Mr.  Unruh  and  Mr.  Baldwin  should  name  as 
a  fee."  Still  further,  Mr.  Higbton  testlfie.' 
that,  so  far  from  agreeing  ttiat  Mr.  Baldwin 
and  Mr.  Unrub  should  fix  his  fee,  the  soli- 
conversation  upon  the  matter  occurred  wbco 
Mr.  Unruh  aslced  him  to  name  the  amount 
of  his  fee,  and  he  replied:  "You  and  I  can 
fix  that,  without  any  trouble  at  all,  at  tnf 
time."  The  complaint  is  drawn  upon  a  caose 
of  action  consonant  with  the  testimony  of- 
fered by  Mr.  Higbton^  namely,  that  he  was 
employed,  that  his  fee  was  not  fixed,  and 
that  in  the  course  of  the  conversation  tbe 
statement  above  quoted  was  made.  Tbe  spe- 
cial defense  was  this  agreement  testUed  to 
by  Mr.  Unruh  and  Mr.  Baldwin,  and  flatly 
denied  by  Mr.  Higbton.  The  Jury  evident^ 
accepted  the  evidence  of  plaintiff.  I  can- 
not compr^end,  therefore,  in  the  face  of 
this  evidence  and  the  finding  of  the  jmy. 
how  this  court  can  say  not  only  that  tbe 
agreement  pleaded  by  Baldwin  was  eata)»- 
lished,  but  that  the  complaint  should  have 
charged  upon  an  agreement  which  Mr.  Higt>- 
ton  absolutely  denies  was  ever  made.  More- 
over, it  is  to  t>e  ol>served  that  this  spedal 
defense  Is  a  highly  technical  one,  designed 
to  forbid  an  inquiry  as  to  the  actual  raloe 
of  Mr.  Highton's  services,  upon  tbe  tbeoir 
that  he  had  absolutely  left  the  fixing  of  those 
services  to  his  client  and  to  bis  clieut'a  man- 
oger,  and  tliat  they  had  not  fixed  tbem.  Mr. 
Baldwin  repeatedly  assoted  that  he  ow«l 
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Mr.  Higbton  nothing.  He  so  stated  to  many 
people,  and  testifies,  "I  ■faould  bare  stated 
that  to  any  one."  Mr.  Hlghton,  or  his  as- 
slgnee,  under  the  evld^ice  which  tbey  offer- 
ed, vere  Justlfled  to  commencing  the  action 
upon  a  quantum  meml^  and  It  was  open 
to  Mr.  Baldwin  to  urge  against  the  dauand 
any  offsets  or  conntawlalms  which  he  had 
against  his  attorney.  The  Instmctlon  which 
is  attacked  is  considered  in  the  department 
opinion  heretofore  rendered.  To  what  is 
there  said,  however,  it  may  he  added  that, 
under  the  theory  put  forward  by  the  special 
defense^  It  was  still  the  duty  of  Mr.  Uhmh 
tind  Mr.  Baldwin  to  "fix"  the  compouatlon 
which  Mr.  Hlghton  should  receive.  It  la 
uncontradicted  by  the  evidence  that  at  the 
conctuBlon  of  Mr.  Hlghton's  services  In  all 
tliese  matters  he  presented  to  Mr.  tTnmb  and 
to  Mr.  Baldw^ln  a  statemmt  of  those  8»t- 
Ices,  and  he  further  testifies  that  be  tried 
very  hard  to  have  an  adjustment  and  setUe- 
raent  with  them.  Mr.  Baldwin  (ndt  denying 
the  presentation  of  the  stotement  of  Berr- 
Ices  from  Mr.  Hlghton)  testifies  that  Mr. 
Hlghton  repeatedly  asked  him  for  money, 
and  that  he  refused  to  give  it  to  bim;  never 
"upon  tiie  ground  that  Mr.  Unrub  and  I 
WfHild  fix  his  compensation,  but  I  refused  on 
the  ground  that  hewas  owing  me."  This  can- 
not be  construed  Into  a  "fixing"  of  Mr.  High- 
ton's  fee  in  the  Ashley  case,  for  many  rea- 
sons: First,  because  the  fixing  of  a  fee  means 
something  morethan  a  secret  and  undisclosed 
determination  as  to  what  value  be  would 
put  upon  those  services,  which  value  rested 
in  the  mind  of  Mr.  Baldwin  alone,  and  was 
not  disposed  to  Mr.  Hight(m.  It  means  the 
actual  placing  of  a  value  upon  those  services, 
and  a  communication  of  that  value  to  the 
other  party  In  Interest  And,  second,  Mr. 
Baldwin  does  not  plead  that  he  ever  fixed 
the  fee,  but  In  his  answer  asserts  that  he 
ond  Mr.  Unmh  have  always  stood  ready  and 
willing  to  fix  the  fee.  but  have  not  been  re- 
(juested  80  to  do.  It  Is  not  extraordinary 
that  Bfr.  Hilton  Bbonld  not  have  requested 
them  to  fix  the  Ashley  fee,  when,  as  above 
fhown  and  quoted,  he  distinctly  repudiates 
tiiat  there  was  any  such  agreement  aa  that 
set  up  in  the  special  defraise;  but  it  does 
appear,  without  contradiction,  that  be  ask- 
ed for  money,  and  asked  for  a  settlement  of 
the  financial  matters  between  him  and  Mr. 
Bfddwln,  and  never  obtained  any  responae 
to  these  requests,  other  than  the  answer,  as 
testified  to  Mr.  Baldwin,  that  be  would 
fflve  him  no  money,  because  he  owed  him 
nothing.  This  action  was  brought  nearly  a 
year  after  the  close  of  the  services  of  Mr. 
Ilighton,  and  attest  presentation  by  Mr.  High- 
ton  to  Mr.  Baldwin  of  his  account  of  those 
services.  .  It  was  the  active  duty  upon  the 
part  ot  Mr.  Unrtdi  and  Mr.  Baldwin,  undo: 
the  very  agreemoit  which  tbey  have  plead- 
ed, to  have  fixed  the  value  of  those  services; 
and  their  failure  and'iMfnaal  to  do  so  for 
tbls  long  period  of  time  ^dearly  puts  them  in 


.default,  and  justifies  the  prosecutloo  of  this 
action,  and  the  verdict  of  the  jury  under  the 
Instruction  given.  For,  even  if  the  jury 
could  have  believed  tbat  the  agreement  was 
as  Mr.  Baldwin  pleaded  It  to  be,  bis  long  re- 
fusal and  delay,  which,  as  be  says,  was  never 
predicated  upon  the  fact  that  be  and  Unmh 
were  to  fix  tho  compensation,  warranted  Mr. 
Hlghton  in  the  belief,  and  the  jury  In  finding, 
that  the  agreement  tbat  existed  was  repudi- 
ated Mr.  Baldwin,  or,  If  not  repudiated, 
his  failure  to  toke  action,  when  he  alone 
was  the  only  one  who  could  and  should  have 
acted,  justified  Mr.  Hlghton  In  fals.res<»t  to 
a  court  for  the  determination  of  the  value  of 
his  services.  If,  therefore,  it  could  be  said 
that  the  Instruction  was  erroneous,— a  pr<^>o- 
sitiob  which  I  do  not  concede— still,  clearly, 
I  think  it  demonstrated  that  the  error  could 
have  wco-ked  no  injury  to  appellant 


(las  cai.  my 
BUBOB  V.  JACK,  County  Auditor.  (Sac, 
903.) 

(Snprems  Oonrt  Of  Califotnia.  .  Feb.  20,  WII2.) 

JUSTICES  OP  THE  PEACE— PBE S-COUNTIBS— 
CLASSIFICATION. 

County  GoTernment  Act  1807  (St.  18D7, 
p.  494).  places  coanties  having  a  popalation 
of  between  14,000  and  14.400  in  the  thii-ty- 
first  class,  end  declares  (page  547)  that  jus- 
tices of  the  peace  iu  the  thirty-first  class  of 
counties  shall  receive  "such  fees  as  are  now, 
or  wiilnh  may  be  hereafter  allowed  1^  law." 
The  same  act  fixes  the  pc^olation  of  Calaveras 
county  at  14,175.  County  Govemmeut  Act 
1893  treated  that  county  as  a  county  of  the 
tbirty-eigbth  class.  Held,  tbat  in  determlDiug 
the  fees  of  a  justice  of  the  peace  In  Calav^as 
county,  accruing  since  the  act  of  1807,  the 
county  must  be  treated  as  a  county  of  the 
thirty-first,  and  not  of  the  thirty-eighth,  class. 

CommlsBloners*  decision.  Department  1. 
Appeal  from  superior  court,  Calaveras  coun- 
ty: O.  y.  GO'ttscbalk.  Judge. 

Petition  for  mandamus  by  E.  E.  Bnrce 
against  J.  8.  Jack,  as  county  auditor.  Judg- 
ment refusing  the  writ  and  petitioner  ap- 
peals. Affirmed. 

V.  J.  Sollnsky,  for  appellant  A.  T.  Mc- 
Sorley,  for  respondent 

GBAT.  G.  This  a.tpe&l  is  from  a  judg- 
ment drying  the  petltlcm  of  E.  E.  Burce  for 
a  :wrlt  of  mandate  to  compel  respondent  as 
andltw  of  Calaveras  county,  to  audit  and 
allow  the  petltiimer's  dalm  for  compensn? 
tlon  as  a  justice  of  the  peace  of  said  county. 
The  judgment  is  on  a  demurrer  to  Uie  petl- 
■  tlon,  and  there  Is  no  dispute  as  to  the  facta. 
The  petitioner  presented  bis  claim  for  sorv; 
Ices  itodered  In  1899  as  justice  of  the  peace) 
and  it  was  allowed  by  the  board  of  super- 
visors for  f7  In  each  of  four  criminal  cases, 
or  an  aggregate  of  928.  This  Is  the  amount 
that  he  would  be  entitled  to  under  the  coun- 
ty government  act  of  1803,  treating,  Oala- 
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reras  couaty  as  a  county  of  the  thirty-eighth 
class,  as  provided  by  that  act.  St.  1863.  pp. 
401,  402.  By  the  county  government  act  of 
1897,  the  population  of  Calaveras  county  Is 
declared  to  be  14,17S.  St  1867,  p.  454.  The 
some  act  places  counties  having  a  population 
of  14,000,  kad  less  than  14,400,  In  the  thirty- 
first  class.  Id.  p.  404.  Thus  by  the  stat- 
utes of  1897  Oalaveras  coun^  Is  placed  In 
the  thirty-first  class.  The  same  act  pro- 
vides that  Justices  of  the  peace  In  the  thirty- 
first  class  of  counties  shall  receive  "such 
fees  as  are  now  or  vrhidi  may  be  hereafter 
Rltowed  by  law."  Id.  p.  647.  It  Is  plain 
tbat,  the  fees  In  question  liaving  accrued 
after  the  act  of  1897  went  into  effect,  they 
are  the  fees  for  counties  of  the  thlr^-first 
class,,  and  can  In  no  event  be  the  fees  'pre- 
scribed for  counties  of  the  tbhty-elghth 
class.  If.  then,  the  fees  are  to  be  measured 
by  the  county  goTemment  act  of  1893,  it  is 
clear  that  they  must  be  the  fees  prescribed 
by  that  act  for  counties  of  the  thirty-first 
class,  to  which  Calaveras  betongs  under  the 
act  of  1807.  Under  tills  construction  the 
fees  would  be  but  f 2  In  oich  criminal  case, 
or  $8  In  the  Rgge^te.  St  1808,  pp.  472, 
473.  If  the  act  of  1893  Is  not  the  "law" 
meant  In  the  act  <tf  1897  when  It  says  "such 
fe»  as  are  now  or  which  may  be  hereafter 
allowed  by  law,"  then  it  necessarily  follows 
that  the  general  act  of  1805  intended  to  es- 
talrilsh  a  uniform  fee  bill  for  counties  of  all 
classes.  Is  the  law  governing  the  fee  to  be 
charged;  and  In  this  event  the  fee  would  be 
V3  for  all  service  In  each  criminal  case.  St 
1805,  p.  272.  As  to  tiie  act  last  referred  to 
it  has  been  held  by  this  court  that  as  to 
some  of  its  features  it  Is  unconstitutional 
and  void,  but  that  eliminating  the  uncon- 
stitutional parts.  It  BtUl  remains  as  a  fall 
and  complete  fee  bill,  and  establishes  what 
fees  may  be  charged  for  and  collected  by 
Justices  of  the  peace  and  by  all  county  and 
townsblp  olOoers.— at  least  whenev^  the 
compensation  of  such  officer  Is  not  provided 
for  as  to  each  item  of  service  by  some  coun- 
ty government  act  containing  a  classiacation 
of  counties,  and  in  confilct  with  said  general 
act  Dwyer  v.  Parker,  115  Cal.  544,  47  Pac. 
872;  Klernan  v.  Swan,  131  Cal.  410,  63  Pac. 
768.  As  the  act  of  1897  referred  to  does  not 
fix  the  fees  by  Items,  but  by  reference  to  the 
law  then  in  force.  It  would  seem,  under  the 
rule  laid  down  in  the  cases  cited,  that  the 
fees  should  be  allowed  In  the  amount  pro- 
vided in  the  act  of  1896,  at  for  $3  in  each 
criminal  case.  In  no  event  can  It  be  rea- 
sonably said  that  the  fees  should  be  fixed 
as  prescribed  In  the  act  of  1893  for  counties 
of  the  thhrty-elghth  class.  The  Judgment 
should  be  afiSrmed. 

We  concur:   HATNES,  C;  SMITH,  a 

PBR  OUBIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  Is  af- 
firmed. 
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(17  Colo.  App.  IS) 

MATTICE  et  al.  v.  WILCOXOX. 

(Court  of  Appeals  of  Colorado.   Feb.  10,  1902.) 

APPEALS— COUNTY  TO   DISTRICT  COURT-DB- 
GISIONS  RS\'ieWABLE-RBS  ADJUDICATA. 

1  Mills*  Ann.  St  S  1089,  provides  that  in  all 
appeals  from  the  county  court  io  the  district 
court  the  proceedlogs  in  the  latter  shall  be  de 
novo;  tbat  it  shall  pass  ou  all  objections  which 
may  have  been  made  in  the  county  court  and 
render  such  judgment  as  though  toe  caaw  hsd 
been  originally  begun  in  the  mstri(.*t  court,  «te. 
Plaintiff  Bued  defendants  iu  the  cuuoty  OMUt 
on  two  causes  of  action,  being  nonsmied  iu 
the  first,  and  recovering  jndKment  in  the  kc- 
ond,  and  defendants  appeal»l  to  the  district 
court.  Htld  proper  to  permit  the  retrial  of 
both  causes  of  action  on  the  aj>peal,  the  ju^ 
ment  nousuitiog  plaintiff  in  bis  first  cause  m 
action  not  being  res  adjudicata  under  the  stat- 
ute. 

Ai^eal  from  district  court  Pueblo  county. 

Action  by  Robert  B.  Wllcoxon  against  Beo* 
Jamin  MatUce  and  others,  as  trustees  of 
the  Pueblo  Waterworics.  From  a  Judgmeat 
lb  the  district  court  reversing  a  judgmat 
nonsuiting  [dalntifl  on  bis  first  cause  of  ac- 
tion and  finding  In  his  favor  on  a  secood 
caus^  defendants  appeal.  Affirmed. 

A.  W.  Lennard,  for  appellants.  Jno.  B. 

Dixon,  for  ai^llee. 

GUNTER,  J.  Appellee  sued  ta  the  county 
court  his  complaint  stating  two  causes  of 
action.  Upon  trial  he  was  nwsulted  on  the 
first  recovering  judgment  on  the  second.  An 
appeal  was  taken  by  present  appellants  to 
the  district  court  Thrae  a  retrial  on  both 
causes  of  actifm  resulted  In  a  Judgment 
against  appellants  on  the  first  cause  of  action 
and  a  Judgment  In  their  favor  on  the  secMid. 
Appellants  objected  In  the  district  court  to  a 
retrial  of  the  first  cause  of  action,  contad- 
ing  that  the  judgmokt  in  the  county  court 
nonsuiting  appellee  on  sacb  cause  of  actloa 
was  res  adjudicata.  This  Is  the  contention 
here:  The  case  Instituted  In  the  county  court 
and  tried  th^  consisted  of  two  causes  of 
action.  This  was  appealed  to  the  district 
court  The  procedure  on  appeal  was  con- 
trcUed  by  1  Mills'  Ann.  8t  i  1089.  reading  as 
follows:  "In  all  appeals  provided  t<a  in  the 
foregoing  section,  the  proceedings  in  the  ap- 
pellate court  shall  be,  In  all  respects,  de  nora 
Said  appellate  court  shall  consider  and  pass 
upon  all  objections  to  the  pleadings  aud  pro- 
ceedings In  the  ssid  cause,  which  msy  have 
been  made  In  the  county  court  and  make 
'  such  orders,  and  render  such  Judgments  or 
decrees  as  shall  be  meet  and  proper.  In  tbe 
same  manner  as  though  such  cause  bad  twoi 
originally  begun  In  said  district  court;  and 
the  defradant  where  Judgment  has  be» 
rendered  by  default  shall  have  a  right  to 
plead  any  and  all  defenses  which  he  mlgbt 
have  pleaded  had  the  cause  been, originally 
brought  in  the  district  court  All  sncb  cani- 
es  shall  be  conducted  In  the  same  manner  ai 
if  originally  brought  in  the  district  court" 
Tbe  court  (Tabor  v.  Miles,  6  Colo.  App.  1^ 
88  Pac  64),  in  rnUng  upon  this  statute,  says: 
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■*The  statnte  10  clear  and  ezpUctt  No  oon- 
Btractton  li  necesMU7'  The  laiicnaK«  i>t 
■sfaaU  be  IB  aU  req^ecte  de  nora'  AU  pro- 
ceedings of  tiie  court  bdow  are  vacated.— 
beld  for  uanght  Snch  bdns  the  case,  notb- 
Ing  was  res  adjndlcata.  •  •  •  Tberewas 
nothing  that  coold  be  pleaded  of  proceedings 
there  had  that  would  condnde  either  partj.'* 
The  appeal  to  the  district  court  entitled  ap- 
pellee herein  to  a  retrial  of  the  case  heard 
by  the  covnty  court  4»  the  ease  heard  by 
the  county  court  was  upon  the  two  causes  of 
action,  the  district  court  raled  correctly  In 
pmnltting  a  retrial  nptm  the  two  caoses  of 
action  on  appeal.  Its  Judgment  Is  affirmed. 
Affirmed. 


(17  Colo.  App.  172) 

TOWN  OF  OOLOBADQ  OITZ  T.  SMITH. 
(OouTt  of  Appeals  of  Colorado.   Feb.  10. 1902.) 

ICUmciPAL  CORPORATIONS— DBrBCTTVB  8IDB. 
WALKS— BXCBSSIVB  DAHAOES— BVIDBNCB  — 
ADMISSIBILITY— OBJECTIONS— 8UPPICIBNCY. 

1.  Finding  on  confiictlng  eridence  will  not 
be  disturbed  on  appeal. 

2.  Where  plaintifr,  a  Rtroog  woman,  eamiDg 
from  |l  to  $1.50  a  day,  is  rendered  unfit  for 
her  ordiuary  duties  by  injuries  from  which  she 
■nfferB  great  pain,  a  verdict  for  $2,000  will 
not  be  diBturbed  aa  excessive. 

3.  Objections  to  evidence  without  asaigulng 
any  reason  therefor  will  not  be  considered. 

4.  In  an  action  against  a  town  for  injuries 
from  a  defective  sidewalk,  the  admission  of 
testimony  of  a  conversation  with  the  mayor, 
showing  knowledge  of  the  defect  ]^or  to  the 
accident,  la  not  prejudidal,  where  knowledee 
of  the  defect  Is  soffideutly  established  by  oth- 
ee  evidence. 

5.  In  an  action  for  Injaries  from  a  defective 
sidewalk,  evidence  as  to  the  defective  condi- 
tion of  the  walk  need  not  be  confined  strictly 
to  the  riogle  plank  which  it  waa  alleged  caused 
the  injury. 

Appeal  from  district  court,  SI  Paso  coun- 
ty. 

.  Action  by  Katberlne  Smith  against  the 
town  of  .Colorado  City.  From  a  judgment 
in  favor  of  platntltt,  defendant  appeals.  Af- 
firmed. 

John  B.  Watt  and  John  W.  Sleeper,  for 
appellant    George  Gardn«,  for  appellee. 

WILSON,  F.  S.  Mrs.  Smith  brought  suit 
against  the  defendant  town  to  recover  $10,000 
damages  for  personal  injuries  received  in 
consequence  of  a  fall  upon  a  sidewalk,  which 
she  claims  that  the  defendant  had  negligent- 
ly permitted  to  become  and  remain  inse- 
cure, unsafe,  and  defective.  The  verdict  of 
the  Jury  was  In  her  favor,  damages  being 
assessed  at  $2,000,  and  Judgment  was  ren- 
dered accordingly.  The  verdict  and  judg- 
ment are  vigorously  assailed  by  counsel  In 
thetr  argument,  because  it  is  claimed  they 
were  not  supported  by  the  evidence,  and,  in 
the  same  connection,  for  the  further  reason 
that  the  damages  awarded  were  excessive. 
With  reference  to  the  first  objection,  it  need 
only  be  said  that  there  was  some  conflict 
In  the  testimony  so  far  as  the  question  con- 


cerned the  n^ligence  of  the  defendant  bnt 
it  was  amply  sulfident  to  support  a  verdict 
for  plalntUC;  Indeed,  the  great  weight  of  the 
testimony  favored  such  a  verdict  In  such 
cases,  that  the  finding  of  the  jury  Is  con- 
duslve  upon  this  court  has  been  so  repeat- 
edly held  that  no  cttation  of  authorities  Is 
necessary.  There  was  also  some  little  con- 
flict of  evidence  as  to  the  character  ;ind  ex- 
tent ot  the  injuries  suffered  by  the  plaintiff, 
but  by  no  means  sufficient  to  warrant  this 
court  m  saying  that  the  damages  awarded 
were  excessive.  In  suits  of  this  character 
it  Is  the  special  province  of  the  jury  to  de- 
termine the  amount  of  the  damages,  and 
nothing  is  disclosed  by  the  evidence  which 
would  justify  us  in  interfering  with  Its  pre- 
rogative In  this  case.  We  do  not  discover 
anything  which  would  justify  us  In  holdmg 
that  the  Jury  was  misled,  that  it  acted 
through  bias  or  prejudice,  or  that  the  judg- 
ment was  exorbitant  or  disproportloned  to 
the  injuries  received.  Wall  t.  Livesay,  6 
Colo.  466;  City  of  Denver  t.  Dunsmore,  7 
Colo.  343,  3  Pac.  705.  There  was  testimony 
to  the  effect  that  plaintiff  suffered  much 
pam  In  consequence  ot  her  fall;  that  b^Core 
the  injury  she  was  a  strong  woman,  washed, 
and  kept  boarders,  esmhig  tr<»n  $1  to  $1^ 
a  day;  that  since  such  time  she  bad  been 
unable  to  do  such  wwk,  or  to  earn  anjrtbing, 
and  had  beoi  rendered  unfit  to  perform  her 
ordinary  duties. 

The  remaming  questions  discussed  by 
counsel  concern  the  alleged  admission  of  lm< 
proper  and  Incompetent  evidence.  If  there 
was  any  merit  in  this  C(»itentlon,  the  de- 
fradant  would  be  precluded  from  receiving 
any  heu^t  from  it  because  hi  almost  every 
Instance  the  objection  was  not  properly 
made.  Defradant  simply  objected,  without 
assigning  any  reason  therefor,  and  hi  such 
case  It  is  not  entitled  to  have  the  objeetion 
considered.  Hlndry  v.  McPhee,  11  Colo. 
App.  401,  53  Pac.  888.  We  do  not  think, 
however,  there  was  any  weight  m  the  ob- 
jection to  that  evidence  to  which  counsel 
most  particularly  direct  the  attention  of  the 
court  in  their  argument  and  the  admission 
of  which,  they  contend,  was  most  serious 
error.  The  testimony  as  to  a  conversation 
with  the  mayor.  In  which  he  is  said  to  have 
admitted  that  Jbe  bad  known  long  prior  to  the 
accident  that  the  plank  whidi  was  the  oc- 
casion of  the  plaintiff's  fall  was  loose,  and 
bad  directed  It  to  be  repaired,  was  not  prej- 
udicial to  the  defendant  even  if  it  was  im- 
properly admitted.  Its  object  and  purport, 
of  course,  was  to  fasten  knowledge  of  the 
defect  upon  the  city,  and  the  testimony  was 
amply  sufficient  for  this  purpose,  excluding 
entirely  this  conversation.  The  location  of 
the  walk,  and  the  great  length  of  time  during 
wbtch  It  was  shown  that  at  the  Immediate 
place  and  vicinity  where  this  accident  oc- 
curred it  had  been  In  a  defective  condition, 
were  alone  spufficient  for  this  purpose. .  City 
of  Boulder  v.  Niles.  9  Colo.  421,  12  Pac.  032. 
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Besides,  at  least  two  -wltneBses  who  had 
been  in  the  employ  oC  the  city,  and  whose 
special  dn^  it  was  to  look  after  the  side- 
walks- and  streets,  testified  positively  that 
to  their  pers(mal  knowledge  the  sidewalk  at 
this  point  had  been  for  a  long  time  in  bad 
condition,  and  that  It  had  been  impossible 
to  keep  it  In  repair.  It  seems  that  it  was 
oonstrueted  of  wood,  and  bad  been  down  for 
BO  many  y^rs  that  strii^Ears  and  boards  had 
become  so  rotten  that  the  boards  could  not 
be  held  down  by  the  nails;  at  least  sncb 
was  the  testimony  of  a  number  of  witnesses, 
and  this  was  ample  to  charge  the  town  with 
notice.  Defendant  Insists  that  the  testimony 
as  to  the  defective  ciMiditiMi  of  the  walk 
should  have  been  confined  strictly  to  the 
single  plank  which  was  alleged  to  have  .oc- 
casioned the  fall  of  the  plalntlir.  We  think 
not.  nnder  the  clrcnmstancee.  That  the  fall 
was  occasioned  by  a  certain  loose  plank 
was  shown  by  the  testimony  of  the  plalntlCF 
and  of  two  persons  who  were  with  her,  and 
the  exact  location  of  this  plank  was  Identi- 
fied. It  was  tiien  clearly  competent.  In  or- 
der to  show  notice  to  and  knowledge  by 
defendant,  for  ^alntlft  to  further  show  that 
the  -waXk  was  defective  and  dangerous,  and 
that  similar  defects  existed  In  that  vicinity; 
the  attention  of  the  witnesses  being  direct- 
ed,  as  was  invariably  Aaae  In  this  «ise,  to 
the  Immediate  vicinity  of  the  spot  wkere 
the  fall  was  occasioned.  The  defmdant  does 
not  complain  of  any  Instructions. 

There  being,  in  our  opinion,  no  reversible 
error  in  the  admission  of  any  evidence,  and 
the  Jury  bavli^  found  for  the  plaintiff  upon 
conflicting,  but  sufficient,  testimony,  the 
judgment  will  be  affirmed.  Affirmed. 


UT  Colo.  App,  IM)- 

H.  B.  OLAFUX  CO.  v.  LASS  et  al. 

(Court  of  Appeals  of  Colorado.    Feb.  10,  1902.) 

FRAUDULENT  CONVBYANCHJ8— SBTTlNa  ASIDE 
—BVIDBNCB— SUFFICIENCY— ADMISSIBIL- 
ITY—HARHLB8S  ERROR. 

1.  Where  a  juDlor  exeontiou  creditor,  tbroneh 
a  tniBtee,  bids  sufficient  at  the  sale  under  the 
previous  execution  to  satisfy  the  lien,  aud 
tbere  is  no  evidencn  coQoecting  him  or  his  trus- 
tee with  any  participancy  in  any  fraudulent 
purpose  of  the  judgment  debtors,  or  showing 
that  the  purchase  was  made  with  other  than 
an  honefit  intend,  the  sale  will  not  be  set  aside 
for  fraud,  though  there  is  evidence  that  the 
jndKineut  debtors  at  one  time  intended  a  fraud- 
ulent sale,  which  one  of  them  testified  was 
never  consummated. 

2.  In  a  suit  to  set  aside  an  execution  sale  as 
fraudulent  towards  the  creditors  of  the  judc- 
mfnt  debtor,  the  exclusion  of  corroborative  evi- 
dence of  the  fraudulent  intent  of  the  debtor 
is  harmless  error  where  the  case  ie  fatally  de- 
fective by  reason  of  the  absence  of  any  evi- 
dence tending  to  connect  the  »eciition  pur- 
chaser with  the  fraud. 

Error  to  district  court.  Summit  county. 

Bill  by  the  H.  B.  Claflln  Company,  a  cor- 
poration, against  H.  B.  Lass  and  others. 
There  was  a  Judgment  for  defendants,  and 
plalnticr  brings  errw.  Affirmed. 


Bogers,  Cnt3ibert  &  Ellis,  fw  plaintiff  bi 
ror.  Charles  A.  Wilkin  (Pterpont  FuUer.  ol 
counsel),  for  defendants  in  oror  Geacgt 
Bugle.  fix<^ange  Bank,  Bdwln  Carter,  sad  T. 
U.  Hudgitts. 

GnNTEB.  J.  This  suit  by  plaintiff  hi  a- 
ror  In  Its  own  behalf  as  a  creditor  of  Laii. 
Rndowsky  &  Hudglns,  and  in  behalf  of 
other  creditws,  Is  to  readi  j^perty  claimed 
to  have  been  cwv^ed  to  defendants  In  «• 
ror  Bngle  and  Carter  to  dtfrand  credHon. 
Judgment  below  for  defendant 

Lass,  Rndowsky  &  Hudglns  owiwd  three 
Stores,  located  respectively  at  Como,  Breek- 
enrldge,  and  Newcastle.  Ilieee  were  attach- 
ed In  suits.— First  National  Bank  d  Cen* 
tral  City  against  the  firm,  and  Mrs.  Rndow- 
sky against  the  same.  These  suits  merged 
into  Judgments,  and  executions  wore  levied 
upon  the  stocks.  A  third  sult-Hsame  defnd- 
ant— was  that  of  Engle  Bros.'  Exchange 
Bank,  attachment  out  of  which  was  levied 
upon  the  three  stores,  the  suit  merging  into 
Judgment  At  the  sale  of  the  Como  and 
Breckenrldge  stMes  under  execution  In  fa- 
vor of  the  First  National  Bank  of  C«tnl 
City,  sufficient  was  realized  to  satisfy  the 
executlMi;  Carter,  as  trustee  for  Engle,  be- 
ing tlie  purchaser.  The  Newcastle  stock 
was  sold  under  execution  on  the  Em;le 
Bros.*  Exchange  Bank  Judgment  and  a  suffi- 
cient sum  realized  to  satisfy  the  Rudovraky 
Judgment  ai^cl  to  apply  about  $400  upon  the 
«cecution  In  favor  of  Engle  Bros.'  Exchange 
Bank  Judgment;  Carter,  as  trustee  of  En^, 
being  also  the  purchaser  at  this  sale.  Plain- 
tiff In  errw  cannot  successfully  assault  these 
s^es  upon  the  ground  of  fraud  charged  vrltb- 
out  connecting  defendants  Cartor  and  En^ 
therewith.  While  there  was  testimony  tliat 
Hudgins  and  Budowsky,  two  members 
the  firm  of  T^ss.  Budowsky  &  Hudglns. 
agreed  together  that  a  fraudulent  sale  sbo^ 
be  made,  yet  there  is  no  testimony  that  ei- 
ther Carter  or  Bngle  was  ever  iKinsnlted 
relative  to  such  sale,  or  ever  agreed  to  be- 
come or  did  become  parties  to  such  a  sale. 
In  truth,  the  fraudulent  sale  which  Rndow- 
sky says  was  planned  between  blm  and 
Hudglns  was  never  made.  Two  of  the 
Bt<»res  were  c^ered  for  sale  under  tbe  ex- 
ecution in  favor  of  the  First  National  Bank 
of  Central  City.  Engle  Bros.*  Exchange 
Bank  (being,  for  the  purpose  of  this  suit 
George  Engle),  a  Junior  execntlon  credltw, 
through  Carter,  as  trustee,  bought  bidding 
a  sufficient  sum  to  satisfy  the  previous  ex- 
ecution lien  of  above  bank.  No  one  testi- 
fied that  tbe  purchase  was  made  with  a 
fraudulent  purpose.  The  drcumstancee  In 
evidence  are  consistent  with  the  legal  ih«- 
Bumptlon  that  the  purchase  was  made  with 
honest  purpose  on  the  part  of  Carter  and 
Engle;  that  is.  for  tiie  purpose  of  protect- 
ing a  Junior  Hen.  Tbe  third  store,  as  stat- 
ed, was  purchased  by  Carter,  as  trustee, 
on  the  execution  In  favw  of  Bngle  Bros.'' 
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Exdunge  Bank.  No  one  teattflecl  that  the 
purchaBe  was  made  with  other  than  honest 
Intent  The  drcmostancea  here,  too.  are 
conals^t  with  the  legal  presnmptloa  ol 
honesty  In  this  transaction.  As  to  the  tes- 
timony excluded,  It  aU  wait  to  corroborate 
Radowsfey  np<Hi  polnti  not  connecting  Bngle 
or  Garter  In  any  way  with  the  fraodnlent 
scbeme  alleged  to  bare  been  cimcocted  be- 
tween Hndglns  and  Budowsky.  It  did  not 
supply  the  case  In  a  particular  wherein  It 
was  fatally  defective;  that  Is,  a  showing  of 
portlclpancy  upon  the  part  of  defendants 
Carter  and  Bngle  in  the  all^^d  fraud.  It 
Is  not  necessary,  therefore,  to  consider 
whether  error  was  c<Mnmitted  in  its  rejec* 
tlon.  The  trial  court,  after  bearing  the  erl- 
drace,  foimd  that  neither  Carter  nor  Bngle 
was  a  party  to  the  alleged  fraud.  We  think 
this  finding  correct,  and  that  the  Jndgment 
btfow  was  light 
Judgment  aflHrmed.  Affirmed. 


{17  Colo.  App.  15B) 

BOABD  OP  TUMA  COUNTY  OOM'BS  v. 

PENDLETON. 
(Ooatt  of  Appeals  ot  Colorado.    Feb.  10, 1902.) 

COtJNTY  COMMIBSlONBRS-DiaCRHmON— DIS- 
AIXOWINO  FBBS. 
Under  S  Mills*  Ann.  St  I  1906.  pi-ovidlDg 
that  the  county  commissiouers  may  in  their 
discrecioa  distallow  any  charees  againat  the 
connt>-  for  fees  for  criminal  trials  or  examina- 
tions before  a  Justice  of  the  peace,  their  dls- 
allowauce  of  such  fees  is  not  reriewable. 

Appeal  from  district  court,  Yuma  county. 

Action  by  Granrille  Pendleton  against  the 
board  of  county  commissioners  of  Ymna 
county.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Reversed. 

Jo.  A.  Fowler,  for  appellant 

GUNTBR,  J.  Appellee  sued  to  recover  fees 
f(Hr  services  as  district  attorney  in  criminal 
trials  and  examinations  before  a  Justice  of 
the  peace.  His  bill  therefor  had  been  dis- 
allowed by  appellant  Judgment  below  was 
for  appellee.  3  Mills*  Ann.  St  I  1906,  as  to 
this,  a  third-class  countjr,  provides  "that-  the 
connty  commissioners  may  in  their  discre- 
tion disallow  any  charges  against  the  county 
for  fees  or  costs  of  district  attorneys,  or  oth- 
er persons,  for  the  trial  or  examination  of 
any  criminal  case  before  any  Justice  of  the 
peace.  *  *  This  section  was.  constru- 
ed bt  Board  of  Com'rs  of  ritkiu  Co.  t.  Sand- 
ers. 27  Colo.  122,  69  Pac.  402,  the  court  say- 
ing: "The  obTlous  Intent  of  our  act  unques- 
tkuiably  was  to  give  to  county  commission- 
era,  and  its  true  meaning  is  that  they  have, 
the  dl8creti<m,  not  reviewable,  to  disallow 
tlie  statutory  fees  and  costs  of  criminal  trials 
and  examinations  claimed  by  all  persons  for 
whom  fees  are  therein  prescribed,  and  in 
whose  favor  costs  are  taxed.  *  *  *"  As 
Uie  order  of  appellant  disallowing  the  bill 
ot  appellee  was  not  subject  to  review  by  the 


courts,  the  subsequent  allowance  thereitf  b; 
the  district  court  was  error. 
Judgmoit  reversed.  Reversed. 


(17  Colo.  App.  162) 

HARTER  T.  SHULL  et  al. 

(Court  of  Appeals  of  Colorado.   Feb.  10,  1902.) 

ACTION  ON  JUDOHENT-RES  JUDICATA-PLEAD- 
INO  PRAVD-COLLATERAL  ATTACK. 

1.  A  denial  in  an  answer  in  action  on  a  judg- 
ment tha4  defendant  is  indebted  to  plaintiff 
pats  nothing  in  issue. 

2.  Defendant  is  concladed  by  a  judgment 
against  him  ou  a  uote,  so  that  the  defense 
that  the  note  was  paid  before  recovery  of  the 
jodgflieot  is  not  open  iu  action  on  the  judg- 
ment. 

3.  An  annwer,  in  aotion  on  a  judgment  on  a 
note,  alleging  that  defendant  employed  H.,  an 
attorney,  to  defend  the  action  on  the  note, 
and  expected  H.  to  introduce  In  evidence  the 
receipt  given  by  an  ag^nt  of  plaintiffs,  on  de- 
fendaiit's  paying  him  the  amount  of  tlie  note, 
and  to  prove  the  payment  by  the  agent  and 
another  witness,  and  that  defendant  "is  in- 
formed and  believes,  and  on  sudi  information 
and  belief  alleges,  that  plaintiffs  collnded 
and  conspired  with  H.,  whereby  H.  was  not 
to,  and  did  not  malce  any  defense,  and  allow- 
ed a  judgment  to  be  entered  against  defend- 
ant does  not  snfflciently  plead  the  facts  sup- 
posed to  constitute  fraud. 

4.  The  defense,  in  action  on  a  jndgment,  that 
the  judgment  was  obtained  by  collnsion  of 
plaintiffs  with  defondanfa  attorney,  cannot  be 
made,  beiug  a  collateral  attaoli  on  the  judg- 
ment 

Appeal  from  Logan  county  court 
.■Vction  by  J.  and  W.  C.  Shull  against  C.  E. 
Harter.   Judgment  for  plaintiffs,  and  de- 
fendant appeals.  Affirmed. 

W.  L.  Hays,  for  appellant  H.  N.  Haynes, 
for  appdiees. 

THOMSON'.  J.  Tbe  complaint  in  this 
cause,  filed  on  the  14th  day  of  December, 
1898.  alleged  tiiat  on  the  8th  day  of  Novem- 
ber, 1897,  the  appellees  recovered  Judgment 
against  the  appellant  on  a  promissory  note 
made  by  him  In  the  district  court  of  Sac 
county,  Iowa,  which  court  had  full  and  com- 
plete Jurisdiction  In  the  cause,  and  that  no 
part  of  the  Judgment  had  been  paid.  Judg- 
ment was  demanded  for  tbe  amount  of  the 
Iowa  Judgment  and  costs.  Tbe  defendant 
answered,  denying  that  he  was  Indebted  to 
the  plaintiffs  In  any  sum,  and  alleging  that 
the  obligation  upon  which  the  Judgment  vras 
recovered  had  been  paid  long  prior  to  Its 
recovery  to  one  Jacob  Snell,  the  agent  of  the 
plaintlifs.  who  gave  the  defoidant  a  receipt 
for  tbe  money.  Hie  answer  then  proceeded 
as  follows:  "That  defendant  before  said  8th 
day  of  November,  1897,  employed  one  W.  H. 
Hart,  a  practicing  attorney  In  Sac  City,  In 
said  Sac  county,  to  conduct  bis  defense  to 
said  fraudulent  and  pretended  suit  and  ex- 
pected him,  the  said  Hart  to  introduce  said 
receipt  as  evidence,  and  prove  tbe  payment 
of  said  indebtedness  by  the  said  Jacob  Snell, 
who  was  a  convenient  witness  to  said  court 
also  by  one  Wm.  Derby,  who  waa  a  conven- 
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ient  witness,  who  was  present  when  defend- 
aut  paid  said  Indebtedness,  and  was  a  con- 
venient witness  to  testify  to  said  fact;  that 
defendant  Is  Informed  and  believes,  and  upon 
such  Information  ^d  b^ef  alleges,  that 
plaintiffs  colluded  and  con^lred  with  said 
W.  H.  Hart,  whereby  said  Hart  was  not  to 
and  did  not  make  any  defense  to  said  plain- 
tiffs' false  and  pretended  claim  kt  said  suit, 
and  allowed  a  false  and  fraudulent  judgment. 
If  any  Judgment  there  be,  to  be  entered 
against  this  defendant"  Ihe  plaintiffs  mov- 
ed for  judgment  on  the  pleadings,  on  the 
ground  that  the  allegations  of  the  answer  did 
not  constitute  a  defense  to  the  action.  The 
motion  was  sustained,  and  judgment  entered 
for  the  amount  appearing  to  be  due.  The 
rendition  of  tlie  judgment  Is  assigned  f<Hr  er- 
ror. 

It  is  not  disputed  that  the  Iowa  court  had 
Jurisdiction  of  the  subject-matter  of  the  suit 
In  which  it  reudered  Judgment  and  of  the 
person  of  the  defendant,  and  that  it  had 
such  jurisdiction,  and  that  the  judgment  was 
never  reversed,  abundantly  appears  from 
the  pleadings.  The  denial  of  Indebtedness 
puts  nothing  in  issue.  The  statement  that 
the  obligation  upon  which  the  Iowa  judg- 
ment was  recovered  had  been  paid  prior  to 
the  recovery  of  the  jndgmwt  Is  immaterial. 
It  is  not  the  statement  of  a  possible  def^ise 
to  this  action.  The  question  of  payment 
might  bare  been  litigated  In  the  original  suit, 
but  the  parties  are  concluded  by  the  judg- 
ment Hallack  v.  Loft,  19  Colo.  74,  34  Pac 
SOS;  Gordon  v.  Johnson,  8  Colo.  App.  139, 
82  Pac.  347. 

NoHber  do  the  remaining  auctions  of  the 
answer  show  a  defense.  The  defendant  says 
he  employed  an  attorney  to  conduct  his  de- 
fense to  the  action  brought  In  Iowa,  and  that 
he  expected  the  attorney  to  introduce  Snell's 
receipt  in  evidence,  and  prove  the  payment 
by  Snell  and  another  witness,  but  that  he  Is 
informed  and  believes,  and  on  information 
and  belief  alleges,  that  the  plaintiffs  col- 
luded and  conspired  with  bis  attorney,  so 
that  the  attorney  was  not  to  make,  and  did 
not  make,  any  defense  to  the  action,  and  al- 
lowed a  frandnlent  Judgment  to  be  taken 
against  him.  Now,  even  If  the  original  judg- 
ment could  be  attached  by  answer  In  the 
present  suit  a  case  of  fraud  or  conspiracy 
is  hardly  stated  in  the  pleading  we  are  con- 
sidering. Whether  a  transaction  la  fraudu- 
lent or  not  is  a  question  of  law  to  be  deter- 
mined upon  the  facts,  and  in  pleading  fraud 
the  facts  from  which  It  is  a  conclusion  must 
be  set  forth,  and  tboae  facts  must  warrant 
the  conclusion. 

In  this  answer  it  Is  said  that  the  defend- 
ant expected  his  attorney  to  introduce  Snell's 
receipt,  and  use  Snell  and  another  as  wit- 
nesses to  prove  the  payment;  but  on  what 
the  expectation  was  based  is  not  stated.  It 
is  not  alleged  that  the  defendant  ever  gave 
the  receipt  to  the  attorney,  or  that  the  at- 
tornc7  knew  of  the  existence  of  the  receipt, 
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or  knew  that  there  were  any  witnesses  to 
the  fact  of  payment,  or  evra  knew  that 
there  was  a  payment  But,  if  the  recdpt 
was  given  to  the  attorney,  there  Is  no  allega- 
tlon  that  he  did  not  use  it,  or  that  he  did 
not  bring  the  witnessesi  into  court  and  a- 
amine  them.  That  the  attorney  did  his  full 
duty,  and  obeyed  ev«7  instruction  of  tlie 
defendant  is  entirely  consistent  with  all  tbe 
allegations  of  fact  contained  in  the  answer. 
It  is  true  that  the  defendant  says  he  Is  in- 
formed and  believes  that  owing  to  a  con> 
splracy  between  his. attorney  and  the  plain- 
tiffs, no  defense  was  made  to  the  action. 
No  person  ought  to  be  held  to  answer  a 
charge  of  fraud  which  is  made,  not  as  t 
fact,  but  as  a  conclusion  drawn  from  irre- 
sponsible hearsay.  11  Bnc.  PL  &  Prac. 
UdObb.  But  even  the  hearsay  does  not  par- 
port  t9  deal  with  facts.  It  reports  simply 
that  the  attorney  did  not  make  a  defease. 
What  Is  meant  by  that  Is  not  divulged. 
Whether  the  attorn^  neglected  to  file  aa 
answer;  or,  having  filed  an  answa",  failed 
to  appear  at  the  trial;  or,  having  appeared 
at  the  trial,  failed  to  offer  evid^ce;  or,  bar- 
ing <^ered  evidence,  unnecessarily  allowed 
it  to  be  excluded;  or  what  the  particular 
acts  or  omissions  of  the  attorney  were  vhlcb 
are  supposed  to  warrant  tbe  complaiat 
which  is  made,— the  hearsay  on  which  the 
defeaidant  relies  Is  silent  But  conceding  to 
the  answer  tbe  force  and  effect  intended  1^ 
the  pleader,  it  is  a  collateral  attack  on  the 
Iowa  judgment  A  Judgment  regularly  ren- 
dered cannot  be  collaterally  questioned.  In 
Cochrane  v.  Parker,  12  Colo.  App.  189,  54 
Pac.  1027,  this  court  speaking  through  'SVil- 
son,  J.,  said:  "A  collateral  attack  on  a  Judg- 
ment Is  In  its  general  sense  any  proceeding 
which  is  not  Instituted  for  the  express  pui- 
pose  of  annulling,  correcting,  or  modifyl&s 
such  decree.  The  fact  that  the  parties  are 
tbe  same,  and  that  the  defendants  seek  to 
attack  the  decree  by  allegations  in  their  an- 
swer, cannot  change  the  rule  or  make  the 
attack  any  the  less  a  coUataral  one.  It  U 
well  settled  that  Judgments  of  a  court  of 
competent  Jurisdiction  are  not  subject  to  col- 
lateral atta<^  unless  they  are  void,  and  by 
void  is  meant  that  they  are  an  absdnte 
nullity.  In  sup{>ort  of  this  we  need  refer 
to  no  authorities  outside  of  our  own  state." 
8e«,  also,  Brown  v.  Tucker,  7  Colo.  30.  1 
Pac.  221;  Caipentier  v.  City  of  Oakland,  30 
Cal.  439i  Homer  v.  Fish,  1  Pick.  436, 11  Am. 
Dec.  ^8.  And  the  rule  applies  eguallr  to 
domestic  and  foreign  judgments.  Buniley 
V.  Stevenson,  34  Ohio  St  474,  15  Am.  Rejk 
621;  Dunlap  v.  Byers,  110  Mich.  109,  67  N. 
W.  1067.  The  case  of  Pearce  v.  OUiey.  20 
Conn.  I^,  cited  as  announcing  a  dlffertiit 
doctrine,  does  not  support  counsel's  conted- 
tlon.'  That  case  was  a  proceeding  by  Injanc- 
tion  to  restrain  the  further  prosecutloD  of  as 
action  at  law.  Olney  had  recovered  a  judg- 
ment against  Pearce  In  the  superior  court  of 
the  city  of  New  York,  and  had  brought  an 
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actloc  «ii  his  JtKlgment  In  Connectlcnt;  ft 
was  the  furtber  pCDBecutkm  of  this  salt  fbat 
Peam  soasbt  to  rettsvin.  The  geoxmd.  on 
which  the  relief  was  prayed  was  fraud  In 
the  procnremeiit  ot  the  Judgment  He  did 
not  sedc  to  InterpMe  the  trand  as  a  defense 
to  the  action  on  the  Jndi^ent  nor  was  his 
proceeding  Intended  to  Interfere  with  the 
tadgmoit.  The  Injunction  be  soagbt  coald 
affect  the  person  cmly.  Tfaoe  was  no  col- 
latnal  attack  iq^n  the  judgment,  and  the 
court  took 'occasion  to  afflrm  the  general  doc- 
trine that  It  is  not  oHaapetent  to  a  court  of 
cme  state  to  Impeach  a  Judgment  reoovtfed 
In  another.  A  similar  case  is  U.  S.  t. 
Tfarod^morton.  96  IT.  S.  n.  2S  L.  Bd.  fi& 
Tbe  answCT  set  forth  no  defense^  and  judg- 
mmt  was  properly  giren  on  the  pleading 
Let  the  judgment  be  affirmed.  Affirmed. 


07  Colo.  A.  167) 

GIBONS  T.  DENVSB  BK0KE:RA.GB  & 

CONSTRUCnON  CO.  et  aL 

(Ooort  ot  AmwaU  of  Colorado.  Feb.  10;  1902.) 

PUCADINQS-AUSHMnBlT-CHANOINa  JEQVITT 
SUIT  TO  ONV  AT  LAV— DBPABTURA 

A  cotnpUlDt  alleged  that  defendant  8. 
contracted  vith  defendant  J.,  bj  which  the  UA- 
ter  wan  to  loan  mouej  for  the  erecti(Hi  of  Im- 
prorements  on  certain  lots.  It  alleged  the  exe- 
.  cntion  of  a  tmat  deed  to  aecnre  inch  loan,  the 
money  to  be  advanced  at  the  ImproTemen*. 
work  proceeded;  and  that  defendant  S.  con- 
tracted with  plaintiff  that  the  latter  sboald 
make  cntain  advances,  and  should  rccQlTO  the 
money  borrowed  from  J.,  and  deduct  the  ad- 
rancee  therefrom.  It  wee  alleged  that  J.,  who 
knpw  that  S.  was  Irresponsible,  also  knew  of 
piaintifTs  contract  with  S.,  and  consented  that 
the  contract  between  S.  and  J.  ihould  be  aa- 
ngued  to  plaintiff.  Plaintiff  made  certain  nd- 
Tances,  and  Judgment  was  demanded  for  the 
amount  thereof,  and  that  It  be  s  lien  on  the 
property.  Held,  that  en  amendment  setting  up 
that  J.  agreed  to  pa;  the  advances  made  by 

Siaintiff.  and  asking  a  money  Judgment  against 
.,  was  bad,  aa  a  departure,  as  the  original  com- 
plaint did  not  do  more  than  set  sp  an  equita- 
ble cause,  while  the  amendment  presented  a 
eause  of  action  at  law. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Acaon  by  John  8.  Glbons  against  the  Den- 
▼er  Bnfterage  ft  Constmctlon  Company,  H. 
M.  Joralnum,  and  another.  Prcmi  a  Judg- 
ment In  favor  of  the  defendant  H.  M.  Jorsl- 
mon,  plaintiff  appeals.  Affirmed. 

James  A.  KUton  and  John  S.  Olboos,  tot 
appellant  Benedict  &  Phdps  and  Horace 
Phelps,  for  aM>ellee  Joralmon. 

WILSON,  P.  It  appears  from  the  allega- 
tlnns  of  the  first  or  original  complaint  that 
one  Geoige  W.  Snell  purchased  from  A  B. 
Chittenden  certain  lots  In  the  city  of  Den- 
ver, and  about  the  same  time  entered  into  a 
contract  with  defendants  Joralmon  ft  Co., 
whereby  the  latter  agreed  to  loan  Snell  a 
ceruLui  uiuouuc  oi  uiuuey  for  the  purpose  of 
erecting  certain  specified  Improvements  ui>- 
on  these  lots,  the  money  to  be  advanced  In 
e7P^-68 


Installments  accordhag  to  the  prc^;reU  ct  the 
wwk,  the  whfde  loan  to  be  secured  by  a 
first  deed  of  trust  upon  the  pn^»wty.  This 
deed  of  trust  was  executed,  and  tiien  a  sec- 
cmd  deed  of  trust  was  gIren  to  sectve  tbe 
paymmt  of  the  pnrdiase  mon^  to  Chit 
tenden.  Within  a  few  days  thereafter,  Snell  . 
assigned  his  Interest  in  this  building  OHt- 
tract  to  defendant  the  Denrer  Brokerage  ft 
Constractlon  Company,  a  cotpfwation,  of 
which  it  seems  Frank  S.  Snell  was  president , 
and  general  manager.  Within  a  very  few ' 
days  subsequent  to  this  the  constmctttHi 
company  entered  in1»  a  contract  with  ^aln- 
tiff,  viiereby  It  was  agreed  that  plaintiff  was 
to  advance  the  sum  of  9800,  to  be  avallablt 
at  once  In  the  erection  of  the  improvemoita 
on  the  lots,  for  which  be  wa^  to  receive  a 
certain  specified  compensation;  and  It  was 
further  agreed  that  the  plaintiff  should 
handle  and  pay  out  the  moneys  advanced  by 
Joralmon,  and  might,  apon  the  completion 
of  the  improvements,  deduct  therefrom  the 
money  advanced  by  him,  the  surplus  to  be 
l*aid  to  the  constmctlon  cfmipany.  On  tiw 
same  day  the  construction  company  assign- 
ed the  building  contract  with  Joralmon  ft 
Go.  to  plaintiff,  and  agreed  to  conv^  te 
plaintiff  all  its  equi^  in  the  land  should  St 
fall  to  carry  out  Its  agreements  In  the  coB' 
tract  with  him.  Thereafter  plaintiff.  It  Is 
alleged,  advanced  to  the  constructlcm  com- 
pany about  flOOO,  which  was  used  In  the 
construction  of  the  Improvements.  It  is 
further  alleged  that  prior  to  all  these  trans- 
actions the  defendants  knew  that  said  com- 
pany and  Frank  S.  Snell  had  no  money 
nor  resources,  and  that  all  Improvements  to 
be  made  on  snld  land  were  to  be  wholly  con- 
structed and  completed  from  the  moneys  to 
be  loaned  by  Joralmon  &  Co.,  and  that  priOT 
to  the  signing  of  the  contract  between  plain- 
tiff nod  the  construction  company  Its  terms 
were  explained  to  Joralmon  &  Co.,  who 
agreed  that  the  building  contract  with  them 
might  be  assigned  to  plaintiff,  and  that  no 
money  would  be  paid  out  by  them  except 
on  tbe  written  order  of  Frank  S.  Snell,  coun- 
tersigned by  plalntlfL  Hie  building  contract 
was  recorded,  ahd  all  Improvements  men- 
tioned in  tbe  contract  fully'  completed.  It 
was  fmther  alleged  that  nelthw  the  con- 
struction company  nor  Frank  S.  Snell  had 
paid  to  plaintiff  the  various  moneys  advan- 
ced by  him,  and  due  under  the  terms  of  the 
contract  with  them.  Judgment  was  prayed 
against  the  construction  company  and  Frank 
8.  Snell  for  the  moneys  advanced  by  the 
plaintiff  and  for  Interest  and  a  decree  was 
also  prayed  declaring  such  judgment  a  lien 
t-pon  the  land  and  tbe  Improvements  prior 
and  superior  to  the  lien  of  the  Chittenden 
deed  of  trust  and  equal  In  rank  to  the  Jor- 
almon deed  of  trust  and  that  tbe  land  and 
Improvements  be  sold  to  satisfy  such  lien 
and  Judgment  A  decree  was  also  prayed 
directing  Joralmon  &  Co.  to  pay  plalntlO 
the.  amount  of  the  Judgment 
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Without  regard  to  the  prayers  for  Judg- 
ment and  decrees.  It  la  too  manifest  to  re- 
quire any  argument  that  the  complaint  stat- 
ed only  an  equitable  cause  of  action  against 
Joralmon  &  Co.,  If  it  stated  any  at  all;  and 
that  If,  undo'  its  allegations,  plaintiff  was 
entitled  to  any  relief  against  this  defend- 
ant, it  was  equitable  relief.  The  complaint 
filleged  no  contractual  relations  between  the 
plaintiff  and  Joralmon  &  Co.,  and  nothing 
upon  which  could  be  based  an  action  at  law 
against  them.  A  demurrer  to  the  complaint 
was  sustained,  and  thereupon  plaintiff  filed 
an  amended  complaint.  This,  In  Its  essential 
features,  so  far  as  concerns  the  character 
of  the  action,  was  the  same  as  the  first  com- 
plaint. A  demurrer  to  this  first  amended 
complaint  was  sustained.  Both  In  the  orig- 
inal and  in  the  amended  complaint  there 
were,  designated  as  defendants  the  construc- 
tion company,  Frank  8.  Snell,  Joralmon  & 
Co.,  A.  B.  Chittenden,  and  the  trustees  in 
the  two  deeds  of  trust  which  we  have  men- 
tioned. Demurrer  having  been  sustained  to 
the  amended  complaint,  the  plaintiff  dis- 
missed as  to  the  trustees  in  the  deeds  of 
trust,  and  also  as  to  A.  B.  Chittenden,  and 
thereupon  filed  a  second  amended  complaint, 
with  the  construction  company,  Frank  S. 
Snell,  and  Joralmon  &  Co.  as  the  sole  de- 
fendants. A  money  Judgment  was  prayed 
against  all  of  the  defendants.  Including  Jor- 
almon &  Co.,  and  a  decree  was  also  pfayed 
directing  Joralmon  &  Co.  to  assign  to  plain- 
tiff such  stiare  in  the  note  originally  given 
by  George  W.  Snell  for  their  loan  to  him  as 
the  amount  of  this  Judgment  would  be  to 
the  whole  amotmt  of  the  said  note.  The  al- 
legations of  the  second  amended  complaint 
were  largely  the  same  as  in  the  other  com- 
plaints, but  in  one  respect  essentially  and 
vitally  different  There  was  set  forth  an  ex- 
press agreement  and  obligation  on  the  part 
of  Joralmon  &  Co.  to  pay  to  plaintiff  the 
amount  of  the  advances  made  by  him  for 
the  building  purposes  imder  his  contract 
with  the  construction  company,  and  hence 
stated  a  cause  of  action  at  law,  Instead  of 
equity.  By  reason  of  this  alleged  specific 
promise  by  Joralmon  &  Co.  plaintiff  sought 
a  money  Judgment  against  them.  Neither 
Snell  nor  the  construction  company  ever 
made  any  appearance,  and  default  was  taken 
against  them  prior  to  the  filing  of  the  first 
amended  complaint  The  action  thereafter 
as  pending  was  solely  against  Joralmon  & 
Co.  Upon  the  filing  of  this  second  amended 
complaint,  Joralmon  &  Co.  moved  to  strike 
It  from  the  files,  "because  said  so-called 
amended  complaint  Is  not  an  amendment 
and  plaintiff  therein  and  thereby  attempts  to 
change  bis  cause  of  action  herein,  and  pro- 
ceed against  different  defendants  from  the 
defendants  originally  sued  herein."  This 
motion  was  sustained,  and,  the  plaintiff  elect- 
ing to  stand  on  his  second  amended  com- 
l-lalntr  Judgment  waa  rendered  In  favor  of 
Joralmon.  We  think  the  court  was  correct 
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in  Its  ruling.  In  Rockwell  t.  Holcomb,  8 
Cola  App.  1,  31  Pac.  944,  it  was  said  by 
t^ils  court:  "The  right  to  amend  a  complahit, 
even  after  leave  granted  by  the  court,  Is 
limited  to  the  accTirate  and  cwrect  expres- 
sion in  legal  form  of  a  cause  of  action  whldi 
has  theretofore  been  inaccurately  or  Uraffl- 
clently  expressed."  The  second  amended 
complaint  was  not  limited  within  the  re- 
nulrements  of  this  rule.  It  was  substantial- 
ly and  In  effect  the  same  as  the  orlglaal 
and  as  the  first  amended  complKlnt  except 
that  portion  of  It  which  sought  to  set  forth 
a  cause  of  action  at  law  against  Joralmon 
&  Co.  In  this  respect  It  was  a  clear  de- 
parture, which,  under  the  well-settled  mlet 
of  pleading,  was  not  permissible.  A  plain- 
tiff may  not  under  the  guise  of  an  amaid- 
nient  to  a  complaint  change  the  cause  of 
action  as  stated  In  the  original  complaint 
from  a  legal  to  an  equitable  one,  or  vice 
versa.  Glvens  v.  Wheeler,  6  Colo.  149; 
Thompson  v.  White,  25  Colo.  22^  54  Pac. 
718;  Bliss,  Code  PI.  %  429.  We  ore  aware 
that  under  the  code  'practice  the  form  of 
prayer  is  Immaterial,  and  that  If  the  facts 
alleged  and  established  entitle  the  plaintiff 
to  relief,  the  coort  may  give  It,  although  It 
may  not  be  specifically  demanded.  We  have 
referred  to  the  prayers  of  these  several  com- 
plaints simply  for  the  piirpose  of  showing 
that  according  to  the  theory  of  the  pleader 
himself,  the  allegations  of  the  first  two  com-' 
plaints  stated  an  equitable  cause  ot  action. 
If  any,  and  also  that  in  the  second  amend- 
ed complaint  the  pleader  not  only  stated  a 
cause  of  action  at  law  against  Joralmoo  ft 
Co.,  but  so  intended  to  state  It 

For  the  reasons  given,  the  Judgment  win 
be  affirmed.  Affirmed.  . 


9t  NOT.  ai) 
WALSH  at  aL  T.  WAXiLAOB  et  sL 
fSnpreme  Onirt  of  NevadaJ    Feb.  25,  1902:) 

STIPULATION— CONSTRUCTION— IRRIGATION 
—APPROPRIATION  OF  WATBR— RIPA- 
RIAN RIGHTS— DECREE. 

1.  Stipulation  that  within  40  days  appdlants 
may  apply  for  additional  findings,  file  and 
serve  notice  of  intention  to  move  for  neir 
trial,  and  file  and  serve  the  statement  on  mo- 
tion for  new  trial,  allows  performance  of  anf 
of  the  acts  within  the  time  limited,  and  doea 
not  require  the  statement  of  motion  for  new 
trial  to  be  filed,  as  provided  by  Comp.  Laws, 
S  3292,  within  five  days  after  the  notice  of  In- 
tention. 

2.  The  doctrine  ot  riparian  rights  does  not 
prevail  in  Nevada. 

3.  To  constitute  a  valid  appropriation  of  wa- 
ter, there  must  be  an  actual  divetsion  of  it, 
with  intent  to  apply  it  to  a  beneficial  use,  fol- 
lowed by  an  appkcation  to  such  use  in  a  rea- 
sonable time. 

4.  There  is  not  an  appropriation  of  water  bj 
settling  ou  land  on  a  river  and  having  it  sur> 
veyed  and  marking  its  boundaries,  or  hy  cnt- 
ting  wild  grass  produced  by  overflow  of  U» 
river,  or  by  grazing  the  land. 

5.  Where  all  the  parties  have  doue  all  tlw 
things  necessary  for  a  valid  appropriation  of 
water,  and  it  is  not  claimed  that  ptainlifff 
have  apiwopriated  all  the  water,  a  deoree,  wi4t- 
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oat  any  definite  finding  of  amonnt  appropri- 
ated, bot  only  that  plaintiffs  had  atH?ropriated 
euough  to  iAMgate  certain  portions  of  their 
land,  which  enjoins  defendants  from  dlrertiug 
any  of  the  water,  and  from  interfering  there- 
with so  an  to  prevent  the  water  from  flowing 
outo  pUintiffa!  lands  in  sufficient  qaantity  to 
inieate  it,  is  too  indefinite  to  be  Bustained. 

Appeal  from  district  court,  Lander  county; 
A.  Ia  Fit^cerald  and  W.  D.  Jooes.  Judges. 

Strit  by  PatrliA  Walsh  and  others  against 
D.  T.  Wallace  and  others.  Decree  for  idaln- 
tiffs.   Defendants  ainpeal.  Reversed. 

P.  M.  Bowler,  Jr.,  and  Blg^ow  ft  D<»rsey, 
for  appellants.  Henry  Mayaibaum  and 
James  B.  Egan,  for  re^Kmdents. 

MA88BY,  G.  J.  The  iffcUmlnary  moUon 
to  strike  oat  the  statement,  Interposed  by  re- 
spondents in  the  district  court  and  renemd 
In  this  conrt  Ihri^Tes  the  constmotkm  of  a 
stipniatlon  betweoi  the  parties  entered  hito 
on  the  day  Qie  findings  were  filed  and  the 
Jikdgmmt  rmdered.  The  stlpulatloa,  inter 
alta,  provides  that  all  proceedings  In  the  ac- 
tion shall  he  stayed  until  the  30th  day  of 
November,  1900,  and  that  within  40  days 
thereaf  to*  tiie  anwUants  may  mate  a^tca- 
tton  for  additional  findings,  file  and  serve  no- 
tice of  Intention  to  move  t<x  a  new  trial, 
and  file  and  aetve  the  statement  oh  motion 
tar  a  new  trial.  The  notice  of  intentlou  was 
filed  and  served  on  the  26th  day  of  October, 
1900,  and  the  proposed  statement  on  mo- 
tion tor  new  trial  was  filed  and  served  on 
tSie  6th  day  of  Jannary,  IDOl.  It  Is  claimed 
by  the  respondents'  that;  while  mider  the 
stipniatlon,  the  notice  of  Intentlm  may  be 
filed  at  any  time  befwe  the  explratlw  of  the 
40  days,  the  relative  time  for  filing  ttie  state- 
ment on  motion  for  a  new  trial  provided  1^ 
the  civil  practice  act  (Comp.  Laws,  I  8292), 
after  the  filing  of  the  notice  of  intention,  was 
not  changed  by  the  stipdtatlon,  and  there 
fore,  the  statement  not  having  been  filed 
within  S  days  after  filing  ai^  serving  the 
notice  of  Intentlmi,  It  should  be  dlsr^arded 
and  stricken  out.  It  Is  a  general  rule  that 
stipulations  between  parties  should  receive 
a  faif  and  liberal  ronstmetlQn,  fai  harmrny 
with  the  apparent  intention  of  the  parties 
and  the  spirit  of  Justice,  and  In  the  further- 
ance <3t  fair  trials  open  the  merits,  rather 
than  a  narrow  and  tecbi^cal  one,  calculated 
to  defeat  the  purposes  of  their  exeentlm, 
and.  In  all  cases  of  doubt,  that  construction 
shonld  be  adopted  which  Is  fovorable  to  the 
party  In  whose  favor  it  Is  made.  O'Nell 
Cleareland,  8  Nev.  48S;  Insurance  Ca  v. 
f  larrls.  97  U.  S.  331,  24  L.  Ed.  9S&i  Sweeney 
T.  Railway  Co..  11  Mont  623,  29  Paa  15; 
20  Enc.  PI.  &  Prac.  «i7  et  seq.  Under  this 
rale  It  Is  clear  to  ns  that  tbe  construction 
contended  for  by  respondents  is  too  narrow 
and  tecfanltiil.  The  aj^llants  were  not 
bonnd  to  perform  any  onfe  or  all  of  the  acts 
covered  by  the  stipulation  at  any  specified 
time.  They  could,  we  believe,  under  a  lib- 
eral ccHiatmctlon  In  liie  order  named,  per^ 


form  any  or  all  of  the  acts  at  any  date  with- 
in the  time  limited.  To  hold  as  contended 
by  respondents  would,  it  seems  to  us,  neces- 
sitate the  InterpolatUNa  of  language  not  found 
In  the  stipulation;  and,  if  such  had  been 
the  intention  of  the  parties.  It  was  useless 
and  absurd  to  have  included  in  the  stlpnla- 
ti<«  any  matter  rdating  to  tiie  time  of  filing 
and  serving  the  statemoit  on  motion  for  a 
new  triaL  The  Intoitloa  of  the  parties, 
manifest  from  the  language  used,  was  that 
tiie  stipulation  should  stand  in  lieu  ot  the 
provMons  of  the  statute  regulating  these 
matters.  The  case  of  State  t.  Cheney,  24 
Nev.  222,  S2  Pac.  12,  cited  by  respondents  hi 
suKKNTt  ot  Ouitv  contents  Is  not  In  pt^t, 
and  tbe  reading  of  the  facts  ol  that  case  Is 
suflldott  to  dlstlnguiA  it  from  the  case  at 
bar,  without  discussion.  Tbe  motion  to 
strike  out  will  therefore  be  denied. 

The  reqpraidraits  broivht  this  action  against 
appellants  for  the  restitution  of  the  -miters 
Qi  Reese  river,  and  to  restrain  and  enjoin 
them  from  diverting  any  of  the  waters  th«e- 
of,  and  fkom  preventing  the  usual  natural 
flow  ot  the  waters  tbenot,  or  any  pcntlon 
thereof,  from  flowing  to  tbe  lands  of  respond- 
ents. The  complaint  also  contains  a  gen- 
eral prayer  for  equitable  rtiief.  .  Omitting  all 
formal  parts  of  the  complaint,  the  matters 
PHtlnent  to  the  qnestlcra  considered  on  this 
appeal,  as  allied,  are  that  the  respondent 
Walsh  and  his  predecessors  in  Interest  were, 
and  had  been  since  the  IStii  day  of  March, 
1863,  tbe  owners,  and  in  the  possession  of 
certain  tracts  ol  land  cmtalnlng  1,400  acres; 
that  the  respondent  A.  P.  Maestrettl  and  his 
predecessors  In  Interest  were,  and  had  been 
since  said  date,  tbe  owners  and  In  poases- 
aitxi  of  certain  tracts  of  land  containing  4fM) 
acres;  that  the  reqmndmts  Jamea  and  Mar- 
garet Ryan  and  their  predecessOTS  In  Inters 
est  were,  and  had  been  since  said  date,  the 
owaen  and  In  the  possession  of  certain 
traete  of  land  containing  400  acres;  that  the 
respmdent  L.  P.  Maestrettl  and  bis  ^ede- 
cessm  in  interest  were,  and  had  been  since 
said  date,  tbe  owners  and  in  the  possessltm 
of  certain  tracts  ot  land  ccmtalnlng  800  acres; 
that  the  respmident  Mrs.  BIrcbam  and  her 
IKvdecessors  in  interest  were,  and  had  been 
fldnce  said  date,  the  owners  and  in  possesion 
of  certatai  tracts  of  land  contalntog  400 
acres^— all  of  wblch  lands  are  situated  ^loa 
Reese  river,  Land«r  county,  Nevada;  that 
said  lands  have  been  used  during  all  said 
times  for  agricultural  purposes;  that  Reese 
rirer  has  from  time  ImmnnMlal,  until  the 
diversions  by  tbe  ai^hints  In  1807,  flowed 
over,  through,  and  across  utld  lands;  that 
from  tbe  15th  day  of  March,  1863.  until  the 
diversions  made  by  appellants  afor^sld,  re- 
spondents and  their  predecessors  in  Interest 
appropriated  and  used  the  waters  of  tbe 
river  for  Irrigating  and  flowing  over  and 
ttarongh  said  lands,  thereby  raising  crops  of 
gnus,  bay,  and  vegetaMes;  that  tbe  appel- 
lants claim  and  assert  rights  to  tbe  waters 
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tt  the  rtrer,  ^Idi  cbluui  and  assertl<mB  an 
Uleged  to  be  subordinate  and  aobject  to  the 
rights  of  the  respondents;  that  ttie  dlTO" 
lions  ot  tbe  water  by  appellants  since  1897 
have  been  wrongful;  and  that  at^peUants 
threaten  to  continue  the  same.  The  answer 
denied  the  material  averments;  set  ap  prior 
rights  to  all  the  water  of  Keese  river  by  ap- 
proj^latltm,  and  other  mattes  not  material 
to  the  questions  considered  and  determined 
on  this  appeal.  The  findings  and  decision 
were  for  the  respondents.  A  motion  for  a 
new  trial  was  Interposed  and  denied,  and 
this  aiveal  la  taken  from  the  ordw  denying 
the  motion. 

The  court  found,  among  other  matters, 
that  Reese  river  had  f^om  time  immemorialt 
and  until  the  diversions  by  appellants,  flowed 
over,  through,  and  across  the  lands  of  re- 
spondents; that  on  the  15th  day  of  March, 
1863,  the  respondents  and  their  predecessors 
In  Interest  had  appropriated  and  uaed  the 
waters  of  Reese  river  "In  soffident  quan- 
tity" for  Irrigating  and  flowing  over  part  of 
their  land.  The  court  did  not  And  the  qnan- 
,  tlty  of  water  approinlated  by  any  or  all  of 
the  respondents,  or  that  respondents  had  ap- 
pn^rlated  all  the  waters  of  the  river.  The 
decision  followed  the  flndlngs.  and  a  decree 
was  entered  i>erpetaa]ly  enjoining  the  ap- 
pellante,  and  each  of  them,  their  agents,  etc, 
"from  diverting  any  of  the  water  of  Reese 
T\rer,  and  from  in  any  wi^  interfering  with 
.  said  water  in  such  mann»  as  to  prevent 
said  water  from  flowing  on  the  lands  of  re- 
spondents in  sufficient  quantity  te  Irrigate 
the  samew'* 

From  a  large  mass  of  matter  contelned 
In  a  voluminous  record  we  glean  the  foUow* 
Ing  estaUlsbed  facts,  which  appear  not  to 
be  controverted,  and  which  must  control  the 
questions  which  are  dearly  presented  under 
a  part  of  the  asslgnmente  considered  by  the 
court:  Reese  river  has  Ite  source  in  the 
mountains  of  Nye  county,  and  flows  north- 
erly Into  Lander  comity.  The  lands  mention- 
ed In  this  proceeding  lie  along,  upon,  or  In 
the  vicinity  of  said  river.  The  quantity  of 
water  flowing  In  the  river  Is  variable,  de- 
pendent upon  the  amount  of  snow  and  rain 
falling  upon  Ite  watershed  at  Ite  head  and 
along  Ite  course,  and  the  watersheds  of  ite 
tributaries,  during  the  various  seasons.  The 
evidence  does  not  show  the  quanti^  of  w^ 
ter  usually  flowing  in  this  stream,  furthu 
than  at  some  periods  there  was  sufficient  for 
all  the  parties  palming  righte  thereto  in  this 
proceeding,  and  at  other  times  the  quantity 
was  Insufficient  to  meet  the  claims  of  ail. 
Several  miles  above  respondente*  lands  the  riv- 
er divides  Into  two  fo^ks.  called  the  Bast  and 
West  Forks.  The  respondente'  lands  He  along 
or  upon  the  East  and  West  Forks  of  the  riv. 
er,  and  the  lands  of  the  appellante  are  sev- 
eral miles  south  and  above  the  lands  of  re- 
spondents, and  along  the  channel  of  the  river 
above  and  near  where  It  divides  Into  two 
totkm,  The  aiveUtnte  and  their  ismlecessors 


In  Interest  settled  npon  the  lands  mestloDed 
In  thdr  complaint  In  1862  and  1888.  Ths 
predecessors  In  Interest  of  some  of  Uie  n- 
QKHidente  settled  on  lands  along  the  riv«  a 
little  later,  but  about  the  same  time  that  flw 
lands  of  appdlanta  werp  settled.  The  set- 
tlers upon  the  lands  claimed  by  respondeat! 
bad  thehr  etraal  holdfnga  surveyed,  marted 
the  boundaries  thereof,  and  iwotected  the 
same  to  some  extent  by  making  so-called 
ditch  fences.  dltehes  thus  made  wen 
not  for  the  purpose  of  Irrigation,  and  wert 
not  BO  used  for  many  years  after  and  imtfl 
other  righte  of  both  respondente  and  appel- 
lante had  been  acquired  to  the  watoa.  The 
settlers  upon  respondoits'.  land  found  wiM 
grasses  growing  therecn  at  the  time  ot  tbdr 
settlement,  suitable  for  bay  and  graslaft 
and  cot  and  grazed  the  same  for  a  number  of 
years.  Up  to  1868  whatever  hay  and  grass 
grew  upon  these  lands  was  ivoduced  iny  tkt 
natural  overflow  of  the  waters  of  Reese  rlTer, 
and  waters  flowing  from  springs  nptm  psit 
of  the  holdings.  No  attempt  waa  made  to 
divert  any  ot  the  waters  of  Reese  river  tat 
the  purpose  of  Irrigation  until  1868,  when  Uie 
dUch  marked  on  reqKmdente'  map  by  the 
flgures  1,  %  and  8,  tekoi  from  the  so-called 
West  Fork,  above  the.  lands  now  h^  hy 
Ryan  and  Maestrettl,  was  commenced.  This 
ditch  waa  not  competed  until  many  years 
after  Ite  commencement,  and  It  appears  from 
the  evidence  that  no  water  has  run  through 
a  part  of  this  diteh  since  1S81.  As  to  the 
Walsh  lands,  it  appears  from  the  testimony 
of  the  respondwt  Walsh  that  no  dlverslohi 
were  either  made  or  attempted  until  1810^ 
and  that  the  diversions  made  for  the  pmpos- 
ee  of  Irrigating  his  lands  cover  the  period 
from  1870  to  1881.  It  Is  shown  by  his  to- 
tlmony  that  be  helped  make  the  dlt(±  mark- 
ed "E  to  F"  on  respondente*  map  In  1870; 
the  ditch  marked  "J  to  K"  on  the  same  map, 
it  appears,  was  commenced  and  made  about 
the  same  time;  the  ditch  marked  on  the 
same  map  "L  to  K"  was  commenced  In  1874 
or  1875;  and  the  ditch  marked  "G  to  H"  wu 
made  in  1884;  and,  according  to  his  statfr 
ment;  the  last-named  ditch  was  made  prin- 
cipally for  the  purpose  of  drainage,  and  used 
afterwards  for  the  purpose  of  drainage  and 
Irrigation.  It  nowhere  appears  in  the  testi- 
mony what  the  size  of  any  one  of  these 
ditches  was,  or  what  Is  or  was  the  'canrinc 
capacity  of  auy  one.  As  to  dlversl<Hi9  of  va* 
ter  for  the  purpose  of  Irrigating  the  Byaa 
-and  Maestretti  land,  other  than  the  attempt- 
ed diversion  by  the  ditch  maiiced  **1,  2,  aad 
8,"  above  referred  to^  it  appears  that  a  dam 
at  a  point  marked  **7"  on  the  map  was  cod- 
structed  In  1868,  and  a  diteh  taken  from  the 
dam  to  a  point  marked  *'S"  thereafter.  It 
also  appears  that  some  dams  were  also  placed 
In  what  is  called  the  "Sampson  Slout^"  ran- 
nlng  through  these  lands.  It  also  appears 
that  In  the  JO'S  one  part  of  the  diteh  made 
to  mark  the  boundary  of  the  west  line  of  tbe 
Ryan  place  was  used  to  Irrigate  part  of  the 
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land.  The  ftu!ts  regarding  tibe  first  dlTerslon 
ot  water  tta  the  purpose  of  Irrigating  the 
Maestretti  land,  formeiiy  hdd  by  BIrcham 
and  Wallace,  1b  of  the  moat  meager  ctaftrac- 
ter.  It  appears  that  S.  B.  Wallace,  the  tor- 
met  owner  of  this  tract,  aftor  he  and  Birch- 
am  bad  divided  th^  lioldiiiga,  in  1868.  con- 
structed tvo  dams  and  tamed  water  oito 
his  meadow  land,  bat  it  is  imcertaln  wheth- 
er this  water  had  Its  sOBfce  In  the  river  or 
in  certain  springs.  The  date  of  the  first  di- 
Twslon  upon  the  Blrduun  land  is  left  1^  the 
erldence  to  be  conjectured.  Some  time  be- 
twe«i  1868  and  1868  It  appears  tiiat  a  dam 
was  constructed  in  the  so-called  West  Fork 
of  Reese  rlTer,  abore  the  Bircham  honse. 
Whether  the  diversion  so  made  was  cratin- 
ned  or  abandtmed  Is  a  matter,  also,  of  doubt, 
as  It  appears  from  the  testlm<»7  of  the  wit- 
ness. Campbell  thai;  for  a  period  of  20  years 
or  more  before  ttie  trial  ot  this  action,  water 
to  Irrigate  the  Blrcbam  land  was  dlTerted.by 
a  dam  In  the  riva*  about  12  mfles  above  the 
BIrcham  ranch.  It  la  not  necessary  to  fiiUy 
state  the.  facts  as  to  the  dlverslonB  made  by 
the  various  appdlants.  but  only  waeh.  facts 
aa  illnstrate  the  qaesttein  dlsonssed  and  de- 
cided need  be  stated,  nie  anidlant  Dan- 
iel T.  Wallace  purchased  the  so-called  Mc- 
Qait^  -place,  above  req^ondonts'  lands*  in 
1870,  and  by  means  of  dams  and  ditches  di- 
verted water  for  irrigation.  Whether  these 
dams  and  ditches  had  beoi  made  and  so 
used  before  bin  purchase  of  the  land  Is  un- 
certain. In  1878  Wallace  located  another 
ranch  hlghw  vp  on  the  river,  and  started  to 
construct  a  ditch  for  the  purpose  of  Irrlgat- 
InjK  this  ranch.  In  1877  he  transferred  his 
diversion  of  water,  under  the  advice  of  coun- 
sel, from  the  McQultty  place  to  his  vpptx 
ranch,  as  It  appears  that  the  amount  ot  wa- 
ter -used  on  the  McQultty  ranch  would  Irri- 
gate much  more  land  ivon  the  un>a  ranch. 
Fred  Ahlen,  whose  administrator  is  (me  ut 
the  aE^jiellantB.  settled  upMi  Beese  river  In 
1804,  and  commoiced  farming  that  year. 
He  made  diversions  ot  the  water  of  the  riv- 
er for  the  purpose  ot  Irrigation,  but  the  dates 
of  Bocb  diversions  and  the  amounts  of  wat» 
so  diverted  are  not  shown  by  the  testimony. 
The  appellants  Charles  Ahlers  and  Hess 
claim  rights  through  Fred  Ahlers,  deceased. 

-  BIcMabon  started  farming  on  Reese  river  In 
la&it  and  that  year  pat  under  cultivation 
^gbt  acres,  but  the  dates  and  amounts  of 
divCTsions  made  by  htm  axe  not  shown  by 
the  testimony. 

The  above  facts  are  snffldent,  as  above 
stated,  to  Illnstrate  the  question  considered 
and  determined  by  this  court,  and  furnish  a 
aufflcient  basis  tor  its  conclusion.  It  Is  wtil 
to  note  here  that  the  record  does  not  disclose 
the  quantity  of  water  diverted  at  any  time,  ■ 
by  any  means,  by  any  one  or  all  of  the  par- 
ties to  this  action.  Xeltiier  does  It  sbow  the 
quantity  sufficient  or  necessary  to  Irrigate 
the  lands,  or  any  part  of  the  lauds,  of  re- 

'  9ondent4  as.  found  by  the  court  Xdthw 


is  ttiere  any  showing  In  the  record  from 
which  these  facta,  or  any  one  of  these  tacts, 
could  be  ascortalned  by  any  known  process. 

Connsd,  under  the  many  assignments 
made,  have  discussed  in  their  briefs  nearly 
the  eatlre  subjeot-matter  ot  the  law  of  hrrl- 
gation  prevailing  In  the  arid  and  semlarid 
stetes;  but,  as  we  view  the  matter,  It  Is 
necessary  to  consldw  only  such  questions  as 
are  plainly  and  sharply  made  ondor  the  as- 
signment that  the  findings  and  decision  of 
the  court  are  contrary  to,  and  not  supported 
by,  the  evidence,  and  contrary  to  law.  The 
othef  questions,  for  various  reasons  aweu> 
ing  in  the  record,  the  preseatethm  of  whldi 
would  tmneoeesarlly  lengthen  this  opinion, 
hare  been  conrtdered,  but  will  not.  be  deter- 
mined. 

It  Is  evident  tnm  the  facte  recited  that 
the  finding  ot  the  court  fixing  the  date  of 
the  appropriation  of  respondente  on  the  15th 
day  <tf  March,  1868,  Is  contrary  to  both  the 
law  and  the  evidence.  'NUb  amduslon  In- 
rtdves  directly  the  question  as  to  what  om- 
stitotes  an  appropriati<Hi  of  water,  as  used 
In  the  dedslMis  of  this  court  and  the  laws 
of  this  Btete  as  th^  have  existed  and  now 
exist  Under  two  rules  ot  the  law  may 
rlghte  to"the  use  of  water  flowUig  hi  a  nat- 
ural stream  be  acquired,— under  the  rule  of 
riparian  rights  and  under  the  role  of  appro- 
priation. It  Is  conceded  by  counsd  In  this 
action,  and  It  has  beoi  held  br  this  court  - 
that  the  doctrine  of  riparian  ri^te  Is  so  nn- 
sttlted  to  the  condltims  existing  In  the  stete 
of  Nevada,  and  Is  so  r^;ragnant  In  tta  opera- 
tion to  the  doctrine  ot  ap^opriatlMi.  that 
It  la  not  a  part  of  the  law.  and  does  not  pre- 
vail h»e.  In  order,  thecetore,  to  constitute 
a  valid  ap^oprlation  ot  water,  within  the 
meaning  of  that  term  as  understood  by  the 
decisions  ot  this  court  and  the  laws  ot  the 
stete,  and.  as  we  believe,  by  the  decisions 
ot  the  eourte  and  laws  ot  other  states  in  the 
arid  region,  there  must  be  an  actual  dlv^ 
slon  of  the  same,  with  Intent  to  ai^ly  tt  to 
a  beneficial  use,  followed  by  an  application 
to  snch  use  within  a  reasonable  time.  Mc- 
DMiald  V.  Mining  Oa,  13  Cat  220;  Larimer 
Co.  B.  Go.  V.  People,  8  C(do.  ffL4,  8  Pac. 
Ft  MfMvan  l4uid  &  Canal  Co.  v.  South 
Platte  Ditch  Co.,  18  C(da  1,  30  Pac.  1032,  36 
Am.  St  Bep.  258;  Lowe  v.  Blsor.  26  Or.  651, 
37  Pac  82;  Ditch  Co.  v.  Bennett  30  Or.  68, 
46  Pac.  472,  jOO  Am.  St  Bep.  777;  Offirid  v. 
Ish.  21  Wash.  277.  67  Pac.  808;  Beservote  Co. 
V.  Southworth  (Colo.)  21  Pac.  1080,  4  L.  a 
A.  767;  Simmons  v.  WIntm  (Or.)  27  I^c.  7. 
28  Am.  St  Bep.  727;  Cbamock  v.  Hlguerra, 
111  Cat  473,  44  Pac.  171.  82  L.  B.  A.  180, 
62  Am.  St  Uep^  196.  While  this  court  has 
never  been  required  In  Ite  decisions  to  thus 
formally  state  the  rule,  yet  an  examination 
of  the  various  cases  which  have  been  be- 
ton  it  and  the  lai^  number  ot  legislative 
acts,  state  and  territorial,  shows  an  actual 
diversion  of  water  to  be  one  of  the  essential 
elonente  of  an  appropriation,  within  tiie 
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meaning  of  that  term.  Under  the  rnle  an-  | 
notmced  above,  the  rights  of  the  respondents 
to  the  use  of  the  waters  of  Reese  river  did 
not  have  their  Inception  on  the  15tb  day  of 
March,  1863.  Their  rights  were  not  Initiat- 
ed hy  settlement  upon  the  land,  by  having 
the  same  surveyed,  or  by  marking  the  bound- 
aries thereof.  Xo  actual  diversion  was 
made  on  that  date,  and.  for  a  period  of  sev- 
eral years  after,  as  appears  from  the  fpcts 
stated.  Cutting  wild  grass  produced  by  the 
overdow  of  the  river,  or,  as  expressed  by 
the  witnesses,  by  the  water  of  Reese  river 
coming  down  and  spreading  over  the  land, 
was  not  an  appropriation  of  that  water, 
within  the  meaning  of  that  term.  Neither 
was  the  grazing  of  the  land  an  approiMia- 
tlon  of  the  water,  under  the  facts.  The  es- 
tablished facts  as  to  the  use  of  the  waters 
of  the  river  by  resp<mdents  from  1863  to 
1869,  under  the  averments  of  paragraphs  14 
and  16,  as  to  the  flowing  of  Reese  river, 
and  Its  appropriation  and  use.  Is  the  mere 
assertion  and  proof  of  riparian  rights,  if 
anything;  and  all  parties  concede  that  that 
rule  does  not  iwevall  In  Nevada.  If  these 
facts  should  be  held  to  constitute  a  valid  ap- 
propriation of  water,  within  the  meaning 
of  that  term,  then,  under  the  contention  of 
counsel  that  Reese  river  Is  a  well-d^oed 
stream,  with  hanks,  bed,  and  channel,  flow- 
ing over,  through,  and  upon  respondents* 
land,  would  the  channel  have  to  run  full  of 
water  before  respondents  could  t^taln  the 
quantity  of  their  appropriation,  and  before 
subsequent  approprlators  could  acquire 
rights  thereto,  thus  mtalllng  a  wasteful  use 
of  that  which  is  so  essential  and  necessary 
to  the  wdfare  and  develt^meot  of  the  state. 

This  leads  up  to  another  ImpuAant  quee- 
tibn  presmted  by  the  assignments.  Involv- 
ing the  award  of  the  Injunction  under  the 
flndings  and  facta.  It  appears  that  the  In- 
ception of  the  rights  of  the  respondents  to 
the  waters  of  the  Reese  river  was  not  of  the 
same  date,  but  at  different  dates.  It  ap- 
pears that  the  rights  of  the  respondent 
Walsh  and  the  appellant  Wallace  were  Ini- 
tiated at  or  about  the  same  time.  The  first 
dlverslm  by  Walsh  was  made  by  bis  prede- 
cessor, Crowley.  In  1^70.  Other  diversions 
made  by  himself  and  Crowley  after  his  pur- 
chase of  Crowley's  rights.  If  be  purchased 
those  rights,  were  made  at  Intervals  from 
1870  to  1884.  As  early  as  1870  the  appe- 
lant D.  T.  Wallace  appropriated  water  from 
Reese  river  mi  the  McQuitty  place.  If  Mc- 
Qnitty  bad  not  made  the  appropriation  be- 
fore Wallace  became  bis  vendee.  In  1873 
Wallace  made  a  further  appropriation  on  bis 
upper  place,  and  at  a  subsequent  date  trans- 
ferred hlB  diversion  from  the  McQuitty  ranch 
to  the  upper  ranch.  Under  the  settled  rule 
vt  the  law.  It  Is  not  claimed  by  ai^llants 
that  this  transfer  1^  Wallace  was  not  au- 
thorteed  and  proper.  Without  further  refer- 
ence to  the  facts  of  the  case,  it  will  be  seen 
that  In  part,  and  to  some  extent,  the  rights 


of  the  respondent  Walsh  and  the  appdiant 
Wallace  were  Initiated  at  the  same  time, 
and  that  the  claim  of  [viority  as  between 
them,  so  far  as  this  record  shows,  couW 
not  be  maintained  by  either.  The  facts  a» 
to  the  appropriation  of  waters  made  by  otb- 
respondents  and  a|;q>dlants  are  not  the 
same,  in  many  respects,  as  those  recited  tn 
reference  to  the  appropriations  made  by 
Walsh  and  Wallace;  but  the  above  suffi- 
ciently Illustrates  the  conclusion  that  tbe 
findings  of  the  court  as  to  the  priority  of 
rights,  and  its  decislcm  thereon,  are  con- 
trary to  both  the  law  and  the  evidence. 
Again,  conceding,  for  the  purinee  of  tbe 
argument,  that  the  flndings  and  decision  of 
the  court  as  to  the  priority  of  right  of  the 
respondents  are  supported  by  the  evidenee 
and  the  law,  such  flndings  are  not  suffici«it 
to  bas^  a  decision  and  decree  of  the  court 
This  Is  an  equitable  action  to  determine 
conflicting  claims  of  right  to  the  use  ol  wa- 
ter by  appro^lation.  Tbe  respondentB  did 
not  claim  by  their  complaint  that  they  had 
appnvrtated  all  the  waters  ot  the  river,  and 
the  court  did  not  find,  expressly  or  implied- 
ly, that  they  bad.  It  did  find  that  they  fatd 
appropriated  snffleient  water  to  Irrigate  cer- 
tain portions  of  their  land,— much  less  tban 
they  claimed  In  their  complaint.  The  appel- 
lants  asserted  by  thdr  answer  rights  to  the 
water  by  aiq>ropriatl(Hi,  and  denied  the 
rights  ot  tbe  respondents.  If  r^pondaiti' 
rights  were  prior,  whatevw  surplus  water 
flowed  In  tbe  stream  after  they  had  taken 
the  quantity  to  which  they  were  entitled  be- 
came subject  to  appropriation,  tinder  the  de- 
cisions ot  this  court.  It  Is  cmiclnslTdy 
shown,  and  not  denied,  that  for  many  yean 
appellants  and  their  predecessors  In  Interest 
have  done  all  those  things  necessary  under 
tbe  law  to  constitute  a  valid  appropriatloa 
of  wbatew  surplus  might  remain  after  re- 
spondents had  taken  the  amount  to  whldi 
they  \rere  entitled.  All  the  parties,  under 
the  pleadings  and  proof,  were  claiming  and 
asserilng  rights  to  the  use  of  the  water  <tf 
Reese  river  by  appropriatlMi;  and  all  had 
acquired  rights  ther^n,  and  were  takiog 
that  those  rights  be  determined.  The  court, 
by  its  flndings  and  decision,  determined  bat 
one  iBsne.  It  did  not  determine  all  the  rights 
of  either  of  the  respondents,  or  any  ot  the 
r^hta  of  the  appellants.  It  left  nndetermln- 
ed  the  quantity  of  water  sufficient  to  Irrigate 
respondents*  lands,  and  to  that  extent  It 
left  undetermined  re^>ondeats'  rights,  and 
thereby  all  the  rights  of  the  appdlants.  It 
cannot  be  ascertained  from  the  findings  or 
the  decision  when  the  respondents  have  tak- 
en the  quantity  of  water  safficient  to  Irri- 
gate their  land,  or  whether  respondents  can 
take  subordinate  to  app^lants'  rights  at  any 
time  any  of  the  waters  by  virtue  of  tbeir 
appropriation.  So  far  as  the  flodlngs,  ei- 
preH  or  Implied,  are  concerned,  based  upon 
the  pleadings  and  the  evidence,  the  qusntlty 
ai^ropriated  Is  left  to  mere  conjecture,— !>■ 
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left  to  be  detormlned  Iqr  future  Utlgatkm  be- 
twem  the  paittes.  The  parties  bare  no 
right  to  detamlne  what  Is  suffld^t  or  what 
Is  not  sufficient  to  Irrigate  their  land.  The 
Judgment  and  decree  In  this  respect  should 
be  certain  and  d^nlte,  and,  unlen  the  de- 
cree Is  certabi  and  definite  In  this  respect, 
it  cannot  be  uidield,  except,  undw  the  cir- 
cumstances of  the  case,  the  Indefinite  and 
uncertain  quantity  given  by  the  decree  Is 
capable  of  ascertainment.  In  re  Hnntleyi 
29  C.  C.  A.  468.  85  Fed.  880;  Dougherty  T. 
Haggln,  56  Gal.  523;  Barrows  t.  Fox,  98  Oal. 
«8,  82  Fac.  8U;  Ditch  Oa  t.  Crane,  80  GaL 
181.  22  Vhc.  76;  Watw  Go.  t.  Sargent,  IIZ 
Gal.  230,  44  Pac.  D60;  WaUace  r.  Ditch  Go., 
130  Gal.  678,  62  Pac.  1078;  Drake  t.  Ba]^ 
hart  2  Idaho,  716,  28  Pac.  541;  Johnson 
Btelenb^  14  Mont  66.  37  Pac.  12;  Smith 
T.  PbllUpB.  6  Utah.  876^  23  Pac  082;  Holman 
T.  Pleasant  GroTe  City,  8  Utah,  78.  30  Pac. 
72;  Irrigation  Go.  t.  JeidElns,  8  Utah.  369,  31 
Pac.  966;  Irrigation  Go.  r.  Vlckers,  15  Utah, 
^4. 49  Pac.  301;  Authors  t.  Bryant  22  Ner. 
245,  38  Pac.  430.  A  decree  should  be  based 
npoo  d^nlte  flndlngs,  and  the  findings  can 
be  no  mwe  definite  or  certain  than  the  erl- 
dmce  Justifies;  and  where,  as  in  the  case  at 
bar  (an  equitable  action  to  determine  coo- 
dieting  claims  oi  right  to  the  use  of  water, 
with  the  parties  before  the  courQ,  there  Is 
nothing  whatcTOT  In  the  record  upon  which 
ia  base  findings  or  decision  oi  those  rights, 
either  eqiureBSIy  m  Impliedly,  and  the  find- 
ings and  decision  leave  a  material  pert  oC 
the  controveray  undetermined,  or  to  be  de- 
termlned  by  piecemeal  future  ittlgatlw, 
the.  action  of  the  court  In  leaving  undeter- 
mined eesoitlal  rights  of  all  the  parties  can- 
not be  i^hdd.  and  Is  contrary  to  law.  Wat- 
son V.  Sutro.  86  Cal.  BOO,  24  Pac.  172,  25  Pac. 
^;  People  v.  Mining  Co.,  66  Gal.  Uti,  4  Pac. 
IISO;  Quint  v.  McMulUn,  103  GaL  381,  37 
PB.C.  381;  Frey  v.  Lowden,  70  GaL  550^  11 
Pac.  838;  Feen^  v.  Chester  (Idaho)  03  Pac 
192. 

For  the  reasons  given,  the  order  denying 
the  motl«k  for  a  new  trial  win  be  reversed, 
and  the  cause  remanded  for  further  action 
in  acctwdance  liorewlth. 

BELKNAP,  J.,  concurs.  FITZGEaiAU), 
J.,  being  dlsqnaliQed,  did  not  participate  in 
the  above  decision. 


(8  Idaho,  SO) 

BAVENS  T.  BTILES  et  aL 
(Supreme  Court  of  Idaho.    Jan.  25,  1902.) 
SUNDAY— LKGAL  HOLIDAY. 
A  complaiDt  Qled  on  Sunday,  and  a  sam- 
moiu  issued  thereon  by  the  clerk  of  the  court, 
Is  a  ministerial  ac-t,  and  not  prohibited  by  sec- 
tion 36<Wi,  Rev.  St. 
Syllabus  by  the  Court) 

Appeal  from  district  court  Canyon  coun- 
ty; Geo.  H.  Stewart  Judge 


V.  STILE&  9iS 

Action  by  (Aarlea  B.  Havens  against  Mau- 
rice 6.  StUes  and  William  C  Dunbar.  Judg- 
ment for  defendants,  and  plalntlit  appeals. 

Reversed. 

Lot  L.  Feltham,  for  appellant 

STOCESLAGEat,  J.  Tboe  are  two  ques- 
tions Involved  In  this  appeal:  First.  If  the 
cletk  at  the  district  court  voluntarily  re- 
ceives and  files  a  complaint  In  a  civil  action 
on  Sunday,  and  said  actlw  was  not  com- 
menced or  instituted  for  the  purpose  of  ob- 
taining an  order  of  arrest  writ  of  attach- 
ment execution,  Injunction,  w  writ  of  iho- 
hlbltiw,  and  not  being  a  proceeding  to  re- 
cover possession  of  personal  property.  Is  It 
prohibited  by  section  8866  of  the  Revised 
Statutes?  Second.  Is  the  filing  of  sudi  cmu- 
I^lnt  and  the  Issue  ct  summtKis  thereon  a 
ministerial  or  Judicial  act? 

It  Is  provided  by  said  section  3866  that: 
*'Xo  court  can  be  opened  nor  can  any  Ju- 
dicial business  be  transacted  <hi  Sunday 
*  *  *  except  for  the  foUowlng  purposes: 
let  To  give,  iJ^Km  their  request  Instructions 
to  a  Jury  when  deliberating  on  their  vct- 
dlct.  2nd.  To  receive  a  verdict  or  discbarge 
a  Jury.  3rd.  For  the  exercise  of  the  powers 
of  a  magistrate  In  a  criminal  action  w  In  a 
proceeding  of  a  criminal  nature:  provided, 
that  in  civil  causes  orders  of  arrest  may  be 
made  and  executed,  writs  of  attachments, 
executions.  Injunctions  and  writs  of  prohibi- 
tion may  be  Issued  and  s^ed.  Proceedings 
to  recover  possesshm  of  pnsonal  property 
may  be  liad  and  suits  tor  the  purpose  ot  ob- 
taining any  such  writs  and  proceedings  may 
be  Instituted  on  any  day."  It  Is  obvious 
from  tbe  fmegoing  statutMy  provision  that 
the  clerk  of  the  court  could  not  be  required 
to  perform  any  service  on  Sunday,  except 
wherein  it  Is  provided  that  certain  writs 
shall  Issue  on  that  day,  or  any  1^^  holiday. 
But  If  be  does  voluntarily  receive  and  file 
tbe  complaint  and  Issue  the  summons,  are 
th^  necessarily  void?  We  will  cemSAer 
this  question  fint  In  Re  Wwthlngtra.  7  ^ 
Blss.  455.  Fed.  Gas.  Xo.  18,061.  the  official 
syllabus  says:  "Tbe  act  oC  the  circuit  cl»k 
In  filing  the  docket  transcript  of  a  Judg- 
ment is  a  ministerial  act  &ud  not  void, 
though  done  on  a  nonjudicial  day;  and  the 
Judgment  creditors  thereby  acquired  a  lien 
upon  the  real  estate  of  the  Judgment  debtiH*. 
the  same  as  If  done  on  any  other  day."  The 
opinion  of  the  court  Is  in  harmony  with  - 
the  syllabus.  Mlnlstei^l  acts  may  properly 
be  performed  on  legal  holidays.  In  the  at>- 
sence  of  express  statutory  provisions,  and 
statutes  prohibiting  Judicial  acts  do  not  ap- 
ply to  such  as  are  merely  mlnlsterfaL  20 
Enc  PL  &  Prac  p.  1205.  In  the  same  t<^- 
ume.  at  page  1107,  it  is  said:  "WhQe  at 
common  law,  as  has  been  seen,  no  Judicial 
act  could  l>e  done  on  Sunday,  tbe  auth(HlUes 
are  practically  unanimous  that  mere  minis- 
terial acts  could  be  performed  on  that  day. 
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and  tbli  wonHI  seem  to  be  tiie  rule  at  the 
:>re8ent  time  In  the  absence  of  any  prohib- 
itory statute."  In  Hadley  v.  Musselman,  104 
Ind.  459,  3  y.  E.  122,  It  is  said:  "As  there 
\8  neither  a  statute  nor  a  rule  of  the  common 
law  prohibiting  the  sale  of  property  for  tax- 
es on  Christmas  Day,  we  cannot  hold  that  a 
sale  made  on  that  day  Is  void,  however  mncb 
we  may  doubt  the  wisdom  and  propriety  of 
making  sales  on  that  day."  Klger  r.  Coats, 
18  iDd.  153,  81  Am.  Dec.  3S1,  holds  that 
the  giving  of  notice  of  an  award'on  Snnday 
Is  valid,  It  not  being  an  act  of  common  la- 
bor, not  a  Judicial  act,  nor  one  specially  pro- 
hibited by  any  statute,  and  being  a  mere 
ministerial  act  connected  with  a  judicial  pro- 
ceeding. In  Insurance  Co.  v.  Shrader  (Tex. 
Sop.)  32  S.  W.  872,  83  S.  W.  112",  30  L.  R.  A. 
408,  S9  Am.  St  Rep.  25,  an  application  for  a 
writ  of  error  was  received  by  the  clerk  on 
Stmday.  He,  being  doubtful  as  to  bis  pow- 
er to  file  It,  merdy  noted  the  fact  and  date 
of  Its  receipt,  and  upon  the  next  day  marked 
It  "Filed."  T^e  court,  in  passing  upon  the 
question,  says:  "We  conclude  that  the  ap- 
plication was  lawfully  filed  on  Sunday,  and 
that  the  clerk's  Indorsement  Is  evidence  of 
the  fact  of  Its  filing,  and  therefore  that  we 
have  Jurisdiction  of  the  api^lcation."  Again, 
in  Clough  V.  Shepherd,  81  N.  H.  490:  "It  is 
contended  that  It  Is  Illegal  at  common  law 
to  make  any  writ,  or  to  deliver  It  to  an  tyOi- 
cer  for  service  on  Sunday.  In  Mackatley's 
Case.  0  Coke,  W,  it  was  decided  that  uo  Ju- 
dicial act  ought  to  be  done  on  Sunday;  but 
ministerial  acts  may  be  lawfully  executed 
on  that  day;  and  this  decision  is  recog- 
nised as  the  law  In  Waite  v.  Hundred  of 
Stoke,  Cro.  Jae.  4»6  (Com.  Dig.  'Temps,'  B, 
3).  and  In  Swann  v,  Broome.  3  Burrows, 
1506,  Johnson  v.  Day,  17  Pick.  106,  and  Frbet 
V.  Hull,  4  N.  H.  153.  The  award  of  Judicial 
writs  1b  a  Judicial  act,  and  void  tf  done  on 
Sunday.  Com.  Dig.  'Temps,'  B,  3.  But  the 
Issuing  of  original  process  (which  ts  the  pres- 
ent case)  is  merely  ministerial.  Com.  Dig. 
'Temps,'  B.  3.  Thus,  in  Walte  v.  Hundred 
of  Btoke,  Cro.  Jac.  496.  it  Is  said  by  Croke, 
J.:  'An  original  writ  or  patent  bearing  teste 
upon  the  Sunday  Is  good  enough,  for  the 
cfaancellw  may  seal  writs  or  patents  upon 
any  day.'  And  see  Johnson  v.  Day,  17  Pick. 
109,  and  Bedoe  v.  Alpe,  W.  Jones,  156,  there 
cited."  In  People  v.  Bush,  40  Cal.  344,  the 
syllabus  says:  "The  performance  of  a  min- 
isterial act  by  a  Judicial  officer  does  not 
constitute  the  act  Itself  a  Judicial  proceed- 
ing." In  Bvans  v.  Etherldge.  96  N.  C.  42, 
1  S.  B.  683,  it  is  said  the  c}etk  only  acts 
ministerially  in  Issuing  the  process  tot  at- 
tachment This  court,  In  Glendennlng  V. 
McNntC  1  Idaho,  692.  said:  "The  only  re- 
maining question  is.  was  the  appointment 
of  Olendenning  made  on  a  nonjudicial  day? 
If  such  was  the  case,  tb«re  would  be  no 
question  but  that  It  would  be  valid.  The  let- 
ters appear  to  have  been  issued  December  S5. 
1871,  and  the  court  refused  the  introduction 


of  any  further  evidence  upon  the  subject  of 
the  appointment  Had  the  court  allowed  tiie 
introduction  of  the  iH*obate  court  record.  It 
would  have  shown  that  the  admlnlstntor 
was  not  appointed  on  Christmas,  but  od  tbe 
day  following.  The  act  of  appointing  was 
a  Judicial  act;  tbe  act  of  Issuing  letters  mere- 
ly ministerial.  The  state  does  not  prohibit 
a  ministerial  act  on  a  nonjudicial  day,  but 
only  Judicial  acts."  In  Wpll  v.  Geler.  61  Wis. 
414,  21  N.  W.  246,  It  Is  held  that  "the  statute 
providing  that  no  court  shall  be  opened  or 
transact  any  business  on  any  legal  b<dlda7 
does  not  prcdilblt  a  Justice  of  the  peace  friMit 
Issuing  a  summons  on  such  a  holiday;  that 
being  a  purely  mlnsterlal  act"  In  Gtenn 
V.  Eddy,  61  N.  J.  Law,  256,  257,  17  Atl.  145. 
14  Am.  St.  Rep.  684,  we  find  the  following 
language  used  by  the  court:  "The  history  of 
the  common  law  and  of  legislation  with  re- 
spect to  Sunday  cleariy  Indicates  that  It 
owes  Its  exceptional  position  to  a  genoal 
sense  of  Its  sacred  character  as  a  holy  di;. 
To  no  other  day— although  many  acconot 
other  days  holy— has  a  like  distlnctlrai  been 
accorded.  When  we  compare  the  course  of 
the  common  law  and  legislation  respecting 
Sunday  with  tbe  statute  now  before  us,  a 
dlflferent  treatment  Is  observable.  Althougb 
some  of  tbe  days  named  are  accounted  iuAj 
by  many,  while  others  are  national  annlTer- 
sarlee,  or  days. when  public  duties  are  en- 
joined on  citizens,  yet  thm-has  been  enact- 
ed no  prohibition  against  tbe  pnrsult  of  any 
business  or  pleasure.  '  There  Is  no  exptesi 
prohibition  against  tbe  eerrice  of  the  procesi 
of  the  courts.  The  direct  prohibitions  of  the 
statute  are  aimed  at  only  two  things,  tIl: 
(1)  Compulsion  to  labor,  and  (2)  the  hold- 
ing of  courts  on  the  days  8i>eclfled.''  In 
Whipple  V.  Hill,  36  Neb.  724,  55  N.  W.  227, 
20  L.  R.  A.  813.  38  Am.  St  Rep.  742,— a  rery 
iostrnctive  decision,- a  statute  very  similar 
to  ours  Is  construed.  The  opinion  says:  "B7 
section  9,  c.  41,  Comp.  St.  It  is  provided  that 
the  first  Monday  In  the  month  of  September 
in  each  year  shall  hereafter  be  known  as 
'LalKff  Day,*  and  shall  be  deemed  a  public 
holiday,  In  like  manner  and  to  tbe  same  ex- 
tent as  holidays  provided  for  In  section  el^t 
(8)  of  chapter  forty-one  (41)  of  the  CMupiled 
Statutes  of  1887.  A  reference  to  the  cal- 
endar will  disclose  that  tbe  ist  day  of  S«p- 
tembo*,  1S80,  on  which  date  the  attachment 
In  question  was  Issued,  was  Monday;  there- 
fore, under  tbe  foregoing  i»-ovIsIon,  was  s 
public  w  legal  holiday.  The  objection  to  tbe 
Issuance  of  the  writ  of  attachment  In  this 
case  on  Labor  Day  Is  based  upwi  section 
38,  c.  19,  Comp.  St,  wtalch  declares  that: 
*No  court  can  be  opened,  nor  can  any  Judicial 
business  be  transacted  on  Sunday  or  any  le- 
gal holiday  except:  1st.  To  give  Instruc- 
tions to  a  Jury  then  deliberating  on  their  ver- 
dict 2nd.  To  receive  a  verdict  or  discharge 
a  Jury.  Srd.  To  exercise  the  powers  of  a 
single  magistrate  In  a  criminal  proceedlaK. 
4th.  To  grant  or  refuse  temporary  Injnnc- 
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tloD  or  rMtralalsg  order/  The  legUiMwn, 
by  the  MctioD  quoted,  bat  prohibited  the 
GoortB  of  the  stata  from  being  opened, 
and  from  the  transaction  oi  any  judicial 
bmlnesa,  with  cotaln  w^ril-deaned  excep> 
tloue,  m  any  day  dedared  by  statute  to  be 
a  publle  or  legal  holiday.  It  will  be  ob- 
■erred  that  the  prohlbltlMi  ot  the  statute, 
80  fur  B8  the  transa^on  of  bnalnesa  oq  hoU- 
daya  la  concerned,  relatea  to  acts  which.  In 
th^  nature,  are  purely  Judicial,  and  does 
not  apply  to  such  as  are  merely  mlnlsterlaL 
The  langnage  of  the  section  Is  plain  and  un- 
ambiguous,  and  should  not  be  extended  by 
Judicial  Interpretation  beyond  the  philn  Im- 
port  of  the  words  used.  Had  the  legislature 
intended  to  debar  the  courts  or  court  officers 
from  performing  ministerial  acts  upon  holl- 
daya,  words  suitable  to  express  sucb  an 
intention  would  have  been  employed.  If  the 
transaction  of  all  legal  bui^ess  was  fw 
bidden  on  such  days,  as  Is  the  case  In  some 
of  the  states,  we  would  grant  that  the  order 
In  question  would  be  void;  but  the  statute 
falls  to  so  provide.  *It  Is  the  opening  <a 
courts  and  the  transaction  of  Judicial  busi- 
ness on  legal  holidays  wblch  the  law  for- 
bids.* This  intent  la  clearly  manifest  We 
search  In  vain  for  any  words  wblch  Indi- 
cate a  different  purpose.  The  Issuance  or 
service  of  legal  process  such  as  a  summons, 
execution,  or  writ  of  attachment  Is  merely  a 
ministerial  act.  and  therefore  Is  not  wltbln 
the  Inhibition  of  the  above  section  of  the 
statute,  and  is  valid  although  done  on  a  legal 
holiday."  The  opinion  cites  with  approval 
Glenn  v.  Eddy  <N.  J.  Sup.)  17  Aa  145,  14 
Am.  St  Rep.  684;  Kinney  v.  Emery.  37  N.  J. 
Eq.  339;  In  re  Worthlngton,  7  BIss.  456, 
Fed.  Cas.  No.  18,051;  Well  v.  Geler,  01  Wis. 
414.  21  N.  W.  240;  Smith  v.  Ihling,  47  Mich. 
614.11  N.  W.  408:  Hadley  v.  MusselmnD,  104 
Ind.  459,  3  N.  E.  122;  Whitney  v.  Blackburn, 
17  Or.  504,  21  Poc.  874,  H  Am.  St.  Rep.  857. 
Our  attention  has  been  called  to  5  Am.  & 
Eng.  Enc.  Xmw  (let  Ed.)  p.  85.  wblch  says: 
"Dies  Non.  This  Is  an  abbreviation  of  the 
phrase  'dies  non  Juridlcns.*  universally  used 
to  denote  nonjudicial  days,— days  during 
which  the  courts  do  not  transact  any  busi- 
ness; aa  Sunday,  or  the  legal  holidays."  In 
Hanswlrth  v.  Sullivan,  0  Pac.  708,— a  Mon- 
tana case,  uDder,  we  apprehend,  a  statute 
similar  to  o^tr  own,~It  Is  held  that  a  sum- 
mons cannot  be  legally  served  on  Sunday; 
that  the  service  of  a  summons  Is  not  a  Ju- 
dicial act  but  that  under  the  statute  such 
service  cannot  be  made  on  Sunday.  Schwed 
V.  Hartwitz  (Colo.  Sup.)  47  Pac.  293,  58  Am. 
St  Rep.  221,  holds  that  "a  notice  of  a  tax 
sale  Is  In  the  nature  of  a  service  of  a  process, 
and  Is  void  when  published  only  In  a  Sunday 
newspaper,  where  the  statute  does  not  au- 
thorize service  on  Sunday."  The  opinion 
says:  "Plalntilf,  to  support  her  title,  relied 
upon  a  certain  tax  sale.  The  notice  of  this 
sale  was  published  only  In  the  Sunday  edi- 
tion oJ  the  Herald-pemocrat,  a  daily  newa> 


papor  pnbliabed  In  the  dty  of  Iieadrill& 
The  statute  provides  that  'the  treasurw  shall 
give  notice  of  the  sale  of  real  property  by 
the  publication  thereof*  once  a  week  In  a 
newspaper  published  In  his  county,'  etc. 
*  •  •  The  district  court  decided  that  the 
publication  In  a  Sunday  edition  only  was 
not  legal  notice,  and  that  all  proceedings 
thereunder  were  without  force  or  eftect  The 
publication  of  the  notice  <tf  a  tax  sale  is  In 
the  nature  of  the  service  of  process.  It  will 
not  be  contended  that  outside  of  a  few  cases 
specifically  provided  ttx  by  statute,  service 
of  process  on' Sunday  in  a  dvU  action  would 
be  valid  in  this  state,  and  the  rule  that  tax 
sales  are  Invalid  if  made  upon  a  notice  pub- 
lished only  In  a  Sunday  paper  Is  too  well  set* 
tied  to  be  now  open  to  controversy." 

We  were  not  favored  with  a  brief  of  re- 
spondent In  this  case,  but  have  carefully  ex- 
amined the  authorities  to  which  our  atten- 
tion has  been  called,  and  have  quoted  liber- 
ally from  all  those  bearing  directly  on  the 
issues  Involved  in  the  case.  It  seems  to  be 
almost  universally  held  by  the  courts,  with 
statutM  similar  to  our  own,  that  filing  a 
complaint  and  Issuing  a  summons  thereon  is 
a  ministerial,  and  not  a  Judicial,  act;  henoe 
not  prohibited  by  statute.  The  Montana  case 
Is  In  harmony  with  this  conclusion,  and 
holds  directly  that  such  acts  of  the  court 
otilcers  are  ministerial,  but  that  they  are 
prohibited  by  the  statute  of  that  state.  If 
their  statute  Is  similar  to  ours,  we  cannot 
follow  that  decision.  We  are  dearly  of  the 
opinion  that  Under  the  provisions  of  our 
statute  court  officers  are  not  prohibited  from 
:  performing  such  acts  as  ar^  merely  minis- 
terial on  a  legal  holiday.  We  think  the  low- 
er court  was  In  error  In  sustalolog  respond- 
.  eot's  motion  to  strike  appellant's  complaint 
from  the  flies,  and  In  quashing  the  summons 
issued  thereon. 

Case  reversed,  and  cause  remanded  for 
further  proceedings  in  harmony  with  this 
opinion,  with  costs  to  appellant 

QUABLES.  a  Ji,  and  SULUVAN.  J«  coo- 
cur. 

(40  Or.  E9») 

AliTREB  T.  ORBOSON. 

(Supreme  Court  of  Oregon.    Feb.  24,  1902.) 

COSTS— "OPEN    MUTUAL  ACCOUNT"— WHAT 
CONSTITUTES. 

Hin'a  Ann.  Laws,  f  649,  provides  that  costs 
are  allowed  to  plaintiff  on  a  Judgment  in  his 
favor  "(3)  in  an  action  Involving  an  open  mutual 
account,*'^  where  the  sum  total  exceeds  $150. 
I'laiutiff  cut  and  delivered  to  defendant  a  cer- 
tain quantity  of  saw  logs,  on  which  defeud- 
ant  had  made  a  certain  payment.  Held  not 
an  "open  mutnal  account,  within  the  stat- 
ute, so  as  to  authorize  awarding  costs  to  plain- 
tiff;  be  not  being  otherwise  entitled  thereto^ 

Appeal  from  circuit  court  Lincoln  couuty; 
Ge<wge  H.  Burnett  Judge. 
Action  by  J.  C.  Altree  against  Moses  Greg* 
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son.  Judgment  for  plaintiff,  awarding  him 
coeta,  and  defeDdant  appeals.  Rerened  In 
port 

This  IB  an  action  to  teamr  money,  Thft 
complalDt  contains  four  separate  eaasra  of 
action:  First,  It  Is  alleged  that  In  puran- 
ance  of  a  written  contract  the  plaintiff  cut 
and  d^lTered  to  the  defendant  203.466  feet 
of  saw  logs,  of  the  stipulated  value  of  $2.50 
per  thousand,  amounting  In  the  aggregate 
to  9008.00,  no  part  of  which  has  been  paid, 
except  ttie  sum  of  $441Ji5,  leaving  a  balance 
nnpald  of  967.11;  tiw  second  and  third 
causes  of  action  are  for  labor  alleged  to 
have  been  performed  by  the  plaintiff  and  one 
Oliver  Altree  for  the  defendant  In  July* 
1900,  of  the  i%as<niable  value,  In  the  aggre* 
gate,  of  ¥24.00;  and  the  fourth  Is  for  mui- 
ey  alleged  to  have  been  paid  out  and  serv- 
ices rmdered  by  the  plaintiff  tat  the  defend- 
ant In  scaling  the  logs  referred  to  In  the 
first  cause  of  action.  Ibe  answer  denies 
all  the  material  allegations  of  the  complaint, 
and  for  a  furtho'  and  separate  defense  al* 
leges  that  between  the    day  of  Au- 

gust and  the  — —  day  of  September.  180(K 
the  plahitJfl  cut  and  delivered  to  Uie  defend- 
ant, as  provided  In  the  contract  set  up  In 
the  complaint,  176,647  feet  of  saw  logs,  and 
no  more,  of  Qie  aggregate  value  of  f41LO0, 
and  that  betwe  the  logs  were  scaled  the 
defcindant  advanced'  and  paid  to  the  plaintiff 
thereon  9458.21,— being  $17.70  In  excess  of 
the  amount  due  the  plaintiff  on  said  con- 
tract—for whlc^  sum  the  defmdant  asks 
Judgment  A  reply  having  been  filed,  the 
cause  was  tried  upon  the  Issues  thus  Join- 
ed, and  the  Jury  returned  a  verdict  In  favor 
of  the  plaintiff  for  $40.19.  Thereafter,  on 
motion  of  the  plalntU^  Judgmrat  was  ren- 
dered in  his  favor  for  the  amount  of  the 
verdict' and  the  costs  and  disbursements  of 
the  action.  From  this  Judgment  the  de- 
fendant appeals  on  tht  ground  that  be,  and 
not  the  plaintiff,  was  entitled  to  Judgment 
for  costs. 

O.  B.  Hawkins  and  H,  O.  Watsw,  tm  ai»- 
pellant  B.  F.  Swops  and  B.  F.  JoneSp  tor 

qraodent 

BISAX,  0.  J.  (after  stating  the  facts).  The 
question  raised  on  this  appeal  does  not  seem 
to  have  been  presented  to  the  trial  court, 
but  nevertheless  the  defendant  Is  entitled  to 
appeal  if  the  Judgment  Is  erroneous,  and 
that  depends  upon  wbo  Is  entitled  to  costs 
and  disburse  meats  under  the  statute.  Sec- 
tion &r(9  of  BUI'S  Annotated  Laws  provides 
tlint  costs  are  allowed  of  coarse  to  the  plaintiff 
on  a  judgment  In  bis  favor  "(1)  In  an  action 
for  the  recovery  of  the  possessloa  of  real  prop- 
erty; 1^  In  an  action  for  fines  and  for- 
feitures; (S)  In  an  action  Involving  an  open 
mutual  account,  where  It  appears  to  the  sat- 
isfaction of  the  court  that  the  sum  total  of 
such  accounts  of  both  parties  exceeds  9150; 
(4)  In  an  action  for  the  recovery  of  p«^onal 
proi>erty;  (5)  In  an  action  not  hereinbefore 
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specified  for  the  recovery  of  money  or  dam- 
ages, when  the  plaintiff  shall  recover  ISO  or 
more."  And  under  section  651  costs  are  al- 
lowed of  course  to  ttie  defendant  In  the  t^ 
tt<His  mentioned  In  section  548,  unless  tke 
plaintiff  Is  entlUed  to  costs  therein.  As  tiie 
verdict  and  Judgmoit  In  favtv  of  the  plain- 
tiff were  less  than  950,  It  Is  clear  that  he 
Is  not  entitled  to  costs  unless  the  action  In- 
vtdved  an  open,  mutual  accoont  An^opea 
account  Is  one  not  stated  or  agreed  upoo; 
and  mntual  accounts  are  such  as  consist  of 
a  reciprocity  of  dealing  between  the  pa^ 
ties,  each  having  a  claim  against  the  other 
for  propoiy  8<dd,  services  rendered,  monej 
advsnced,  eto.  A  mere  payment  by  one 
party  to  a  contract  Is  not  sufficient  to  con- 
stitute such  an  account  1  Cjd.  Law  A 
Proc.  303;  Lockwood  v.  Hansen,  16  Or.  10% 
17  Pac.  576;  Purvis  v.  Kroner,  18  Or.  414, 
23  Poc.  260.  Now,  there  were  no  reciprocal 
dealings  between  the  parties  to  the  action, 
and  hence  no  mutual  charges.  Under  a  con- 
tract with  the  defendant  the  plaintiff  cnt 
and  delivered  to  him  a  certain  quantity  o( 
saw  togs,  upon  which  defendant  bad  made 
payments  amounting  In  the  aggregate  to  • 
certain  sum;  but  under  all  tbe  authorities, 
that  did  not  make  the  transaction  an  open, 
mutual  account  within  the  meaning  of  tbe 
statute.  Tbe  defendant  and  not  the  plilih 
tiff,  was  therefore  entitled  to  costs. 

The  Judgment  appealed  from  will  be  re- 
versed as  to  the  award  of  costs,  and  tbe 
cause  remanded,  with  directions  to  enter  a 
Judgment  In  accordance  with  this  oplnioo. 


(ti  Or.  IE) 

BRENTANO  t.  BRENTANO. 

(Snprerae  Coart  of  Oregon.    Feb.  24,  Wff.) 

TAXATION—SALE  OF  LAND— SEPARATE  PAB- 
CELS— VALIDITY— BURDEN  OP  PROOF-CAN- 
CELLATION  OF  DBKD— TBNDBR   OP  TAXICS 

PAID. 

1.  Hill's  Ann.  Laws.  %%  2315.  2316,  prortd* 
that  a  warrant  for  deiinaoent  taxes  Boali  be 
executed  and  returned  Id  Itlie  manner  as  an 
executioD,  except  as  otherwise  provided.  Sec- 
tion 292  provides  thai,  where  a  sale  on  exece- 
tion  is  of  real  property  coDslstinir  of  sevml 
parcels,  they  shall  be  sold  separately  or  other- 
wise, as  Is  likely  to  bring  tbe  highest  iHiee. 
Section  2770  requires  the  assessor  to  list  real 
property  in  tracts  or  parcels,  and  deuote  the 
Talue  of  each.  Section  2814  deciarea  that, 
M-here  the  delinquent  list  Is  returned,  the  conn* 
ty  clerk  shall  make  a  list  of  unpaid  taxes,  and 
to  whom  charged,  with  a  descrif^on  of  tbe 
land  and  lots,  etc.  Section  2S23  prescribes  that 
the  tax  deed  shall  contain  a  description  of  the 
property  sold  as  doscribcd  in  the  assesanieBt 
roil.  Section  2825  provides  that  tbe  offlcer  ex^ 
eating  the  warrant  shall  make  a  return  aped- 
fjlog  the  amount  for  which  each  parcel  is  lold 
and  the  name  of  the  purchaser.  Section  2828 
requires  that  the  sheriff  adrertise  the  sale^  de- 
scribing accurately  tbe  lots  or  land.  Section 
2S3S  provides  for  tbe  payment  by  iienholdera 
of  taxes  assessed  against  the  lands  inToInd, 
which  ^re  tbereopon  msde  en  additional  lies 
Id  their  favor.  Held,  that  where  acreage  land 
belonging  to  plaintiff  was  assessed  la  one  par- 
cel, and  lots  situated  1%  miles  avaj  ia  s»> 
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other,  a  sale  of  the  acreaga  laod  and  the  lota 
en  masse  vas  void,  aod  passed  no  title^  the 
atatntea,  conatrued  as  a  whole,  indicating  an 
intent  to  require  a  separaAe  eale. 

2.  Though,  under  Hill's  Ann.  Laws,  f  282S, 
Diakinir  a  tax  deed  iHnma  facie  aridence  of  the 
regularity  of  the  proceedluga,  the  bnrden  is 
on  the  person  attacking  a  deed  on  the  ground 
that  two  separate  parcels  of  land  were  sold 
en  m&ase  to  prove  the  irr^nlaritr.  a  return  of 
the  sheriff  showing  inch  fact  ia  anffldent  to 
Titiate  the  deed. 

.  3.HiU'8  Ann.  Laws,  S  2846.  proTtdes  that 
where  land  is  conveyed  prior  to  the  date  of  the 
warrant  authorizing  the  collection  of  taxes 
thereon  the  gruntee  shall  pay  the  taxes.  Held, 
that  where  two-thirds  of  a  tract  of  land  was 
conveyed  to  defendants  before  the  date  of  the 
warrant,  and  the  whole  tract  was  afterwards 
purchased  by  them  at  a  sale  for  taxes,  which 
was  void  for  irregularity,  a  tendwr  to  defend- 
ants of  one-third  of  the  amount  of  the  tax 
was  anlQdent  to  anthorlao  the  grantor  to  bting 
■nit  to  cancel  the  deed. 

Appeal  from  circuit  court,  Marlon  countr; 
R.  P.  Boise,  Judge. 

Suit  to  cancel  a  tai  deed  by  J.  F.  T.  B. 
Brentano  against  C.  F.  Breutano.  Decree 
for  plaintiff,,  and  defendant  appeals.  Af- 
firmed. . 

This  is  a  suit  between  brothers.  Plaintiff, 
being  tbe  owner  in  fee  and  In  possession  of 
the  W.  ^  of  the  Jean  Jeangras  dcmatiMi 
land  ^im,  No.  79,  situate  in  sectlona  14  and 
23,  township  4  8.,  range  3  W.  of  the  Willa- 
mette meridian,  conveyed,  on  Felnroary  IS, 
lS96t  the  &.  %  thereof  to  the  defendant  and 
one  R.  L.  M.  Broitanoy  The  wh(Ae  of  this 
tract,  togethCT  with  two  certain  lots  In  the 
town  of  8t  Paul,  were  assessed  to  the  plain- 
tiff upon  the  assessmmt  roll  tcx  Marlon 
county,  Or.,  t<x  the  year  iSOS,  but  In  sep- 
arate parcels;  the  land  being  valued  at  $1,- 
SOO,  and  the  lots  at  |200.  On  March  26. 
1806,  a  warrant  was  Issued  to  the  sheriff  of 
said  county  for  the  coUecti<Hi  of  taxes  dm 
upon  said  roll,  and  oa  Deoemb»  11,  1886, 
anothw  warrant  was  Issued  and  attadied  to 
the  d^nquent  list,  requiring  the  sheriff  to 
make  tiie  taxes  r«nalnlng  upon  the  said  list 
by  levy  and  sale  of  the  pwperty,  as  requir- 
ed by  law.  Under  this  warrant  the  sh^ff 
levied  upon  and  sold  at  public  auctlw  both 
land  and  lots  &i  masse,  to  aatis^  the  whole 
of  the  taxes  assessed  against  them,  <mo  J. 
K.  Marley  becomli^;  the  purchaser  tor  the 
snm  of  929.27,  who  received  from  the  sheriff 
a  certiflcate  of  sale.  This  certificate  was 
assigned  to  P.  H.  Marley,  and  by  him  to  de- 
fendant In  due  cowrBe,  and  after  the  time 
toe  redempUiHi  had  expired,  the  sheriff  Sc- 
ented a  tax  deed  to  the  defendant  for  the 
whole  of  said  property  so  sold.  On  July  22, 
1808,  the  i^lntiff  tendered  to  the  defendant 
919.fiO,  in  payment  of  onfrthlrd  of  the  taxes 
assessed  against  tbe  land  and  attendant 
costs  and  expenses  and  the  whole  of  the 
taxes  assessed  against  the  lots.  He  subse- 
quently brought  this  suit  to  cancel  said  tax 
4eed  as  a  cloud  upon  his  title  to  the  W.  % 
ol  the  W.  %  of  said  donation  land  .claim,  the 
poriioD  tboeof  remaining  after  the  convey- 


ance by  him  to  defendant  and  B.  L.  M. 
Brentano  as  above  noted,  claiming  that  the 
deed  is  void  tor  certain  irregularities  in  the 
assessment  and  sale  <^  the  property  for  the 
taxes  so  levied,  one  at  which  is  that  the 
property  was  sold  m  masse  by  the  sheriff, 
and  not  tn  separate  parcels,  as  required  by 
law.  The  plaintiff  had  a  decree  in  the  court 
below,  and  the  defmdant  appeals. 

B.  F.  Bonham,  John  A.  Jeffrey,  and  Carey 
F.  Martin,  for  appellant.  W.  M.  Kaiser,'  for 
respcmdent 

WOLVEBT037,  J.  (after  stating  the  faets). 
It  will  be  recalled  that  the  land  was  as- 
sessed In  one  parc^  and  the  lots  In  anothn-. 
and  It  is  admitted  tliat  they  are  situated 
1%  miles  apart,  so  they  cannot  be  considered, 
under  any  circumstances,  as  one  parcrt.  The 
sheriff  made  the  sale  en  masses  and  the  de-' 
fendant  purchased  for  a  gross  sum.  This  is 
shown  by  the  offlco's  return.  The  deed  Is 
the  result  of  the  sale  made  in  the  manner 
Indicated,  and  the  questl<m  Is  whether  It  is 
void  for  irregularity.  The  contention  In' sup- 
port of  tiBie  deed  is  that  it  Is  the  Intention 
of  the  statute  that  sales  of  realty  for  texes 
shall  be  made  In  separate  parcels  or  other- 
wise, as  it  may  aK>ear  likely  to  bring  the 
highest  price,  within  the  discretion  ot  the 
officer  making  the  sale,  and  that  the  law  has 
been  pursued  In  the  case  at  bar.  The  rea- 
soning proceeds  upon  a  coUocatlcm  of  Hill's 
Ann.  Laws,  »  2815,  2816,  and  202.  The  first 
two  sections  provide  that  a  warrant  for  the 
purpose  of  collecting  delinquent  taxes  ^lall 
be  deemed  an  execution  .against  pnqierty, 
and  shall  have  the  force  and  effect  thereof 
against  any  person,  firm,  ot  corpwation  up- 
on whom  such  taxes  are  levied  or  charged 
oa  the  -roll,  and  shall  be  executed  and  re- 
turned in  like  manner,  except  as  In  chaj^w 
17  otherwise  provided;  and  that.  If  suffl- 
cioit  personal  property  be  not  found  to  sat- 
isfy the  same,  It  must  be  levied  iqion  any 
real  ^perty  of  tiie  person,  firm,  or  corpo- 
ratim,  oc  sufficient  thereof  to  satisfy  the 
same,  Including  fees  of  officers,  etc  The 
last  relates  to  the  manner  of  sale  xm&et  an 
execution,  and  inovides  that  when  the  sale 
is  of  real  pnH>erty,  consisting  of  several 
known  lots  or  parcels,  shall  be  sold 
separately  or  otherwise,  as.  Is  likely  to  brln^ 
the  highest  price;  hence  It  la  concluded  that 
the  manner  ot  sale,  whether  In  parcels  or 
en  masse,  Is  a  matter  resting  «itlrely  within 
the  discretion  of  the  sheriff.  This  has  pot 
been  the  practice^  and  when  we  come  to 
take  Into  consideration  other  sections  of  the 
statute  relating  to  taxatimi  It  would  seem 
that  such  was  not  the  true  Intendment  of 
the  law.  We  call  attention  more  especially 
to  HlU's  Ann.  Laws.  H  2770,  2814,  2823, 
2^5,  28^  2838.  These  make  It  Incumbent 
on  the  assessor  to  list  real  property  In  tracts 
or  parens,  and  denote  the  value  of  each. 
When  the  ddlnquent  list  Is  returned  to  the 
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coun/y  clerk,  he  Is  cbargfed  with  the  duty  of 
making  therefrom  a  true  and  correct  list  of 
ths  taxes  remaining  unpaid,  and  to  whom 
charged,  with  a  description  of  the  land  and 
lots,  and  deliver  the  same  to  the  sheriff,  with 
warrant  attached,  directing  him  that,  if  no 
goods  or  chattels  of  the  delinquent  taxpayer 
be  found,  then  to  levy  upon  the  real  property 
as  set  forth  In  the  tax  list,  or  so  much  there- 
of as  shall  satisfy  the  amount  of  taxes  char- 
ged with  the  costs,  etc.  Before  sale  the 
sherltf  must  give  notice  by  advertisement, 
describing  accurately  the  lots  or  land  to  be 
sold;  and  he  must  make  a  return  specifying 
the  amount  for  which  each  lot  or  parcel  was 
sold,  with  the  name  of  the  purchaser;  and 
the  tax  deed  must  contain  a  description  of 
the  property  sold,  as  in  the  tax  roll.  The 
last  of  the  sections  noted  provides  for  the 
paym^t  by  Uenholders  of  the  taxes  as- 
sessed against  the  lands  involved,  which  Is 
thereby  made  to  ccmstitute  an  additional  lien 
thereon  In  favor  of  such  Uenholders.  The 
Idea  seems  to  be  prevalent  of  keei>ing  and 
treating  each  parcel  as  distinct  one  from 
another  from  the  inception  of  the  listing  and. 
valuation  to  the,  sale  and  conveyance  under 
the  tax  deed.  Where  the  lien  of  a  Judgment 
lias  attached  to  given  parcels  or  lots,  and 
the  property  sold  under  execution,  the  stat- 
ute has  received  construction  in  consonance 
with  this  idea  in  so  far  as  to  permit  the 
purchaser  at  an  ^cecntlon  sale  to  relieve  the 
particular  property  from  the  burden  of  taxes 
assessed  against  the  judgment  debtor,  al- 
though he  owned  and  was  assessed  with 
other  realty  at  the  time,  by  ^derlng  and 
paying  the  taze^  assessed  against  the  par- 
ticular parcels  or  lots  (McNary  v,  Wright- 
man,  32  Or.  573,  S2  Fac.  610).  and  it  is  in 
accord  with  the  prevailing  rule.  Mr.  Jus- 
tice Moore  says,  in  Bays  v.  Trulson,  25  Or. 
109,  116,  85  Pac.  26:  "It  la  a  well-recognlzed 
principle  that  the  sale  of  property  for  the 
paymmt  of  delinquent  taxes  should  be  made 
of  the  parcels  of  land  as  they  appear  In  the 
assessment  roll,  and  to  group  lands  in  the  sale 
which  are  so  assessed  as  separate  tracts, 
even  though  owned  by  the  same  person,  will 
render  the  sale  ineffectual  to  convey  the  ti- 
tle;" citing  Cooley,  Tai'n  (2d  Ed.)  493; 
Burroughs,  Tai'n,  p.  302;  Blackw.  Tax  Ti- 
tles (5th  Ed.)  i  526.  To  these  may  be  added 
Hayden  v.  Foster,  13  Pick.  492,  and  Barnes 
V.  Boardman,  140  Mass.  106,  21  N.  E.  306, 
3  L.  R.  A.  785.  The  purpose,  no  doubt.  Is  to 
enable  the  taxpayer  to  redeem  each  parcel 
by  paying  the  amount  of  the  tax  which  it  is 
made  to  bear.  But  If  the  tax  collector  is 
permitted  to  sell  several  parcels  en  masse 
to  satisfy  the  gross  sum  assessed  against 
the  whole,  the  very  object  of  a  separate  list- 
ing and  valuation  fails,  and  the  entire  real 
property  of  the  taxpayer,  whether  consisting 
of  known  parcels  or  not,  may  as  well  be 
treated  as  a  single  Item  from  the  very  begin- 
ning. We  conclude,  therefore,  that  the 
grouping  of  the  acreage  prc^rty  assessed  as 
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one  parcel,  and  the  lots  In  St  Paul  aa  an- 
other, and  making  sale  of  the  wh<rie  for  tbe 
gross  assessment  and  for  a  lump  sum.  In- 
validates the  tax  deed,  and  that  the  same 
should  be  declared  void.  A  sheriff's  tax 
deed  is  made  prima  facie  evidence,  under  the 
statute,  of  the  regularity  of  the  tax  pro- 
ceedings, including  the  sale.  This  has  the 
effect  to  throw  upon  the  plaintiff  the  burdea 
of  subst^tlating  the  Irregularity  complained 
of,  whereas,  without  such  a  statutory  pro- 
vision. It  would  have  been  Incumbent  upon 
the  holder  of  the  deed  to  show  the  regularity 
of  the  proceedings  from  the  time  of  the 
inception  of  the  asaessment  to  the  execution 
of  the  deed.  HiU's  Ann.  Laws,  |  2&i3: 
Strode  v.  Washer,  17  Or.  50,  16  Pac.  938; 
Harris  v.  Harsch,  29  Or.  502,  46  Pac.  Iti. 
But  in  the  case  at  bar  the  shnlff's  return 
sufficiently  shows  the  Irregularity  relied  on 
by  plaintiff  to  vitiate  the  conveyance.  Prior 
to  the  issuance  of  the  warrant  for  the  col- 
lection of  taxes  for  the  year  1885,  plaintiff 
conveyed  the  east  two-thirds  of  the  tract 
assessed  to  the  defendant  and  another  broth- 
er. Und^  the  statute  (Hill's  Ann.-  LawB,  | 
2846)  this  imposed  upon  the  grantees  tbe 
burden  of  paying  the  taxes  assessed  against 
the  premises  conveyed  to  them;  hence  the 
tender  to  the  defendant  of  one-third  of  the 
amount  assessed  against  the  whole  premise* 
and  attendant  costs  was  sufficient  as  a  ^ 
requisite  to  Inlnging  the  suit 

There  was  a  contrition  that  the  complaint 
was  insufficient  to  present  the  question  thus 
treated  and  decided,  but  It  sets  up  tbe  in- 
sufficiency of  the  return  of  tbe  sheriff  .as 
not  showing  a  separate  sale  of  the  parens, 
and,  while  not  a  model  pleading,  it  must  be 
treated  as  at  least  an  Imperfect  statement 
of  a  good  cause,  and  acceded  a  liberal  In- 
tendment. 

The  decree  o£  the  trial  court  will  tboetofe 
be  affirmed. 


(41  Or.  K> 

WILLARD  T.  BVLLKN  et  al. 
(Supreme  Coart  of  Oregon.    Feb.  24,  1902.) 

PARTNERSHIP— SILENT  PARTNER'S  RfOHTS- 
PABTNERSHIP  C  B  EDITORS— ESTOPPELr-SPB- 
CTAL  FUNDS— ORDERS— EQUITABLE  ASSIGN- 
MENT—PRIORITIES— OENHTRAL  CREDITORS- 
ORDER  OF  DISTRIBUTION. 

1.  Where  one  who  had  a  secret  flgrecment 
with  a  bridge  company,  by  which  he  waa  to  be 
a  partner  with  its  members  so  far  as  the  wb- 
Btr.ucture  of  a  certain  bridfre  was  concernec. 
acted  ostensibly  as  an  employ^  and  ageut  of 
the  bridge  company  in  xnperintending  audi  sab- 
structure  and  in  ordering  materials  and  male- 
inff  coDtracts  for  the  company,  the  construe 
tion  contract  beinK  an  entire  one,  and  iu  ths 
name  of  the  bridge  company,  he  was  estopppo. 
as  against  the  oreditora  of  the  bridse  coD^iany. 
from  denying  that  the  bridpe  company  alone 
watt  InttTCHted  In  the  contract:  and  his  eecnt 
contract  of  partnership  in  the  Bubstnirtnre 
work  did  not  vest  him  with  auj  title  as  against 
such  creditors  in  the  money  due  tor  the  cod- 
strurtion  of  the  bridjre. 

2.  Tbe  question  whether  one  clalmtM  V*J- 
ment  out  of  a  fund  In  liUgation  was  guiltr  of 
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laches  fa  IntenreDliiK  to  protect  his  claim,  be- 
ing: wtthia  the  judicial  ditcretion  of  the  trial 
court,  its  allowance  of  th^  claim  will  not  be 
disturbed  hj  the  appellate  courL 

3.  All  order  npon  a  specified  faod  operaites 
■s  an  equitable  assignment  of  a  part  of  the 
fund,  entitling  the  payee  thereof  to  payment 
in  full  out  of  the  fand  to  the  exclusion  of  the 
seneral  creditors  of  the  draweT  of  the  order. 

4.  \Vhere,  io  an  .Injunction  suit  to  prevent 
payment  to  a  bridge  company,  it  appears  that 
the  balance  due  on  its  coutract,  after  payment 
of  ill  OS  e  entitled  to  priorities,  Is  iosumcient  to 
pay  Che  company's  general  contract  creditors, 
with  eqnal  equities,  -in  full,  it  should  be  mj^ 
plied  pro  rata  to  their  claims. 

Appeal  from  clrciilt  conrt,  Multnomah 
county;  John  B.  Gleland,  Jndge. 

Action  hy  J.  B.  WUlaid  asalnst  G.  A.  Bnl- 
len  and  others.  From  a  Judgmait  making 
distribution  of  the  fmida  In  litigation,  cer- 
tain .parties  ai^peal.  Bfodlfled. 

This  la  a  controverBy  otct  the  distribu- 
tion of  a  balance  due  from  the  city  of  Port- 
land to  the  Bollen  Bridge  Company  <«i  the 
contract  for  the  construction  of  Bumslde 
Street  Bridge.  In  September,  1882,  the  com- 
nJttee  charged  with  the  duty  of  constmctlng 
bridges  across  the  Willamette  river  at  Port- 
land invited  proposals  for  fumisbing  neces- 
sary material  and  labor  for  the  erection  of  a 
bridge  at  BamBlde  street  In  accordance  with 
certain  general  plans  and  specifications  there- 
tofore adc^ted  by  the  committee.  Proposals 
vere  requested  for  the  substructure,  super- 
stmctcre,  and  the  entire  work  separately. 
In  response  thereto,  C.  A.  and  A.  6.  BuUen, 
partners  doing  business  under  the  firm  name 
of  the  Bullen  Bridge  Company,  submitted 
a  satisfactory  proposal,  and  after  due  con- 
sideration the  contract  for  the  entire  struc- 
ture was  awarded  to  them  for  the  sum  of 
$202,287.20.  The  plaintiff,  an  engineer,  ex- 
perienced in  substructure  work,  assisted  the 
Bullens  In  making  estimates  and  securing 
data  for  their  bid,  with  the  understanding 
that  in  case  of  its  acceptance  they  and  plaln- 
tllT  should,  as  partners,  do  the  substructure 
or  foundation  work,  and  share  equally  in  the 
profits  thereof.  The  plaintiff,  however,  was 
in  no  way  known  or  represented  In  the  con- 
tract, the  arrangement  between  himself  and 
the  Bullens  being  private.  The  construction 
of  the  substructure  and  superstructure  of 
the  bridge  proceeded  simultaneously  under 
the  contract  for  the  entire  work  In  the  nairie 
of  the 'Bullen  Bridge  Company,  and  with  It 
ostensibly  as  the  sole  contractor,  the  plain- 
tiff having  charge  of  the  substructure  work 
apparently  as  superintendent  or  engineer  for 
the  Bullens.  The  books  of  account  were 
kept  by  the  latter,  all  materials  and  sup- 
plies purchased  and  all  labor  employed  In 
Qielr  name  and  on  their  account  All  pay- 
ments on  the  contract  were  received  and 
dlstmrsed  by  them,  and,  so  far  as  the  pub- 
lic was  concerned,  they  were  the  only  par- 
ties interested  in  the  matter.  No  material 
was  purchased  with  an  understanding  that 
tt  was  to  be  put  into  any  particular  pert  of 
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the  bridge,  or  on  accouit  of  aay  one  other 
than  the  BoUen  Bridge  Company,  The 
bridge  was  completed  In  July,  1894,  at  wbieh 
time  there  remained  unpaid  on  the  contract 
price  the  sum  of  $24,284.02,  and  the  Boll  ens 
were  indebted  to  divers  and  sundry  persona, 
firms,  and  cwporatlons  for  material  and  la- 
bor furnished  and  used  in  and  about  the  con- 
stmctloa  of  the  bridge.  Prior  to  Its  comple- 
tion, and  on  April  23, 1894,  they  borrowed  of 
the  Comm^cial  National  Bank  $3,000  to  use 
In  paying  tot  labor  and  material,  giving  as 
collateral  security  therefor  an  order  on  the 
bridge  committee  for  $5,000,  payable  out  of 
"the  final  estimate";  and  at  the  time  the 
bridge  was  completed  they  were  Indebted  to 
the  bank  for  money  furnished  for  like  pur- 
poses, which,  with  the  sum  previously  bor- 
rowed, amounted  to  $10,000,  for  which  they 
gave  it  an  additional  order  on  the  bridge 
committee  for  $5,000,  payable  on  "maklug 
final  settlement"  On  the  same  day  the 
brldise  company  gave  orders  to  the  North 
Pacific  Lumber  Company  and  Kelly,  Dunne 
&  Co.,  for  $7,500  and  $077.48,  respectively, 
payable  out  of  the  "next  estimate  or  payment 
due  under  the  terms  of  the  contract"  for 
materials  furnished  and  used  In  the  con- 
struction of  the  bridge,  and  an  order  to  Wil- 
liam Jacobson  August  2,  1894,  for  $2,870, 
for  labor  and  material  furnished  by  him  and 
used  in  the  substructure.  These  orders  were 
presented  to  and  filed  with  the  bridge  com- 
mittee about  the  time  they  bear  date;  but 
before  any  of  them  were  paid,  or  the  final 
settlement  hod,  the  plaintlCf  brought  this 
suit  against  the  Bullen  Bridge  Company, 
the  bridge  committee,  and  the  persons  in 
whose  favor  orders  had  been  given,  to  en- 
join the  payment  of  any  money  to  the  Bul- 
lens or  on  such  orders  until  the  rights  of  the 
plaintiff  as  a  partner  In  the  substructure 
work  had  been  adjusted  and  determined, 
asserting  and  alleging  that  of  Ihe  'teoney 
then  unpaid  $16,416.66  was  due  for  substruc- 
ture work,  and  that  he  was  entitled  to  one- 
half  thereof,  after  the  payment  of  certain 
debts  contracted  on  account  of  such  work, 
before  the  Bullens  or  the  order  claimants 
should  be  paid.  Upon  an  ex  parte  applica- 
tion an  injunction  was  issued,  but  subse- 
queotiy,  with  the  consent  of  the  plaintiff  as 
to  the  claims  of  Jacobson,  the  North  Pacific 
Luml>er  Company,  and  Kelly,  Dunne  4  Co.. 
and  the  bridge  committee  was  authorized  to 
and  did  pay  the  orders  held  by  these  several 
pcrties.  Thereafter  Honeyman,  De  Hart  & 
Co.  and  the  American  Bridge  Works  were 
permitted  to  Intervene,  whereupon  the  for- 
mer set  up  a  claim  of  $1,092.71  for  material 
furnished  and  used  In  and  about  the  con- 
struction of  the  bridge,  and  the  latter  for 
a  balance  of  $7,878.21  for  Iron,  steel,  and 
other  bridge  material  sold  and  delivered  to 
the  Bullen  Bridge  Company  onder  a  con- 
tract made  with  It  befM-e  any  work  was 
done  on  the  bridge.  The  order  claimants 
appeared,  and  by  answer  set  np  their  re- 
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spectlre  rl^ts,  and,  Issae  having  been  join- 
ed between  the  parties,  the  cause  was  re- 
ferred, with  directions,  to  the  referee  to  re- 
port the  law  and  the  facts,  pending  which 
the  American  Bridge  &  Contract  Company 
was  made  a  defendant,  and  answered,  setting 
up  the  fact  that  since  the  commencement 
of  the  salt  It  had  recovered  a  judgment 
against  the  Bullens  and  the  plaintiff,  as  part- 
ners, for  the  sum  of  I647.G5.  After  the  ref- 
eree's report  was  filed,  and  on  the  30th  of 
Xovember,  1897,  an  order  was  made  authoriz- 
ing and  directing  the  bridge  commission  to 
pay  out  of  the  funds  then  In  Its  hands  to 
the  Commercial  National  Bank  $6,090.61.  the 
American  Bridge  Works  $4,798.31.  the  Amer- 
ican Bridge  &  Contract  Company  $394.45, 
Honeyman,  De  Hart  &  Co.  $655.50,  and  to 
the  plaintiff  $1,287.67,  upon  each  filing  a 
sufficient  bond,  conditioned  that  they  will 
return  to  the  clerk,  upon  the  order  of  the 
court,  the  several  sums  by  them  respectively 
received,  or  so  much  thereof  as  may  be  or- 
dered upon  the  final  hearing,  in  case  any 
of  them  Shalt  be,  by  the  circuit  or  appellate 
court,  found  entitled  to  a  less  sum.  There- 
after, and  on  the  27tb  of  January,  1899,  Ed- 
win Thatcher  Intervened,  with  permission 
of  the  court,  over  the  objections  of  the  other 
defendants,  and  set  up  a  claim  for  $3,481.42 
for  services  In  making  plans  and  preliminary 
estimates,  assisting  the  BuUen  Bridge  Com- 
pany in  getting  the  contract,  and  as  con- 
sulting engineer  during  the  building  of  the 
bridge.  Issue  having  been  joined  thereon, 
and  a  hearing  had  on  the  motions  to  confirm 
the  report  of  the  referee  and  exceptions 
thereto,  after  consideration  of  the  matter  the 
trial  court  made  and  entered  Its  findings 
and  decree  to  the  effect  that  the  balance  due 
the  Bullen  Bridge  Company  should  be  dis- 
tributed and  applied:  (1)  To  the  payment  of 
the  costs  and  disbursements  of  the  suit;  (2) 
to  the  payment  of  such  sums  as  the  parties 
had  stipulated  should  be  disbursed  from  the 
fund  during  the  progress  of  the  suit;  (3)  to 
the  orders  drawn  by  the  Bullen  Bridge  Com- 
IHiny  upon  the  bridge  commission  In  favor  of 
tlie  Commercial  National  Bank,  $10,000, 
North  Pacific  Lumber  Company,  $7,500,  Kel- 
ly, Dunne  &  Co.,  $677.48,  and  Jacobson, 
$2,870;  (4)  to  the  payment  of  $2,114.12,  found 
by  the  court  to  be  due  the  plaintiff  as  a  part- 
ner with  the  Bullens  in  the  substructure 
work,  the  same  to  be  disbursed,  however, 

first  to  the  payment  of  $          to  plaintiff's 

counsel,  and  the  remainder  to  be  distributed 
pro  rata  between  Thatcher  and  the  Amer- 
ican Bridge  &  Contract  Company;  and  (5) 
the  remainder  of  the  fund,  if  any,  to  be  ap- 
plied pro  rata  to  the  payment  of  the  claims 
of  the  other  creditors  of  the  Bullen  Bridge 
Company,  From  this  decree  practically  all 
of  the  parties  except  Jacobson  have  appeal- 
ed. 

W.  C.  Bristol,  for  appeUant  T.  N.  Strong, 
•W.  M.  Gregory,  H.  G.  Piatt,  and  A.  H.  Tan- 
ner, for  respondents. 


BBPORTBR.  not. 

BEAN,  G.  J.  (after  stating  the  facts).  The 
record  herein  Is  somewhat  complicated,  and 
many  questions  have  been  discussed  by 
counseL  In  our  opinion,  however,  the  case 
can  be  determined  by  the  application  of  i 
few  well-settled  prlnci^es  of  law.  As  we 
understand,  the  primary  object  of  the  suit 
Is  not  to  dissolve  the  partnership  and  take 
an  accounting  between  plaintiff  and  the  Bsl- 
len  Bridge  Company,  for  the  purpose  of  a»- 
certaiaing  the  amount,  If  any,  due  plaintiff 
from  the  Bullens.  It  does  not  seem  to  have 
been  so  regarded  in  the  court  b^ow,  and 
the  Bullens  have  not  api>eared  in  this  coort. 
so  that  we  shall  not  attempt  at  this  time 
to  state  an  account  between  them.  Nor  ia 
it  sought  to  charge  the  plaintiff,  as  a  part- 
ner, for  debts  c<mtracted  by  the  Bullen 
Bridge  Company,  The  real  purpose  Is  to  as- 
certain and  determine  the  rights  of  the  sev- 
eral parties  to  the  record  to  the  balance  re- 
maining due  the  bridge  company  on  its  orig- 
inal contract  with  the  city  of  Portland.  Al- 
though the  Bullens,  In  their  answer,  admit 
that  the  plaintiff  was  a  partner  with  thm 
In  the  substructure  work,  and  was  to  bear 
half  the  expense  and  share  equally  in  tbe 
profits  thereof,  It  is  doubtful  whether,  un- 
der the  facts  disclosed  by  the  record,  he  can, 
as  against  the  creditors,  be  regarded  as  a 
partner,  or  In  any  other  or  different  light 
than  an  employ^,  who  was  to  be  compen- 
sated in  part  by  a  share  in  the  profits  of 
that  portion  of  the  Bullen  contract  Voor- 
bees  V.  Jones,  29  N.  J.  Law,  270.  Bat  how- 
ever that  may  be,  he  must,  we  think,  be 
regarded  as  a  dormant  partner.  If  a  part- 
ner at  all,  under  an  agreement  by  whldi 
he  was  to  enjoy  a  portion  of  the  profits,  if 
any,  upon  the  substructure  work,  while  his 
Interest  was  practically  concealed  from  par- 
ties dealing  with  the  bridge  company.  The 
contract  for  the  construction  of  the  bridge 
was  entire,  and  all  .the  business  In  relation 
thereto  was  conducted  In  the  name  of  aod  by 
tbe  Bullen  Bridge  Company,  with  which 
firm  alone  the  parties  to  this  litigation 
-dealt,  relying  upon  Its  personal  credit  and 
the  contract  with  the  city.  It  is  true,  some 
of  them  were  advised  that  the  plaintiff  bad 
some  Interest  In  the  substructure,  but  they 
did  not  know  that  the  work  was  being  done 
by  him  and  the  Bullens  as  partners  sepa- 
rately from  the  other  parts  of  the  bridge: 
on  the  contrary,  his  conduct  was  such  as  to 
induce  them  to  believe  otherwise.  He  was 
In  charge  of  the  substructure  wc^k.  ap- 
parently as  the  agent  and  superintendent  of 
the  Bullen  Bridge  Company,  ordered  mate- 
rial and  made  contracts  from  time  to  time 
for  and  on  its  behalf  and  as  its  agent  In- 
deed, much  of  the  material  purchased  from 
the  parties  to  this  litigation  was  so  ordered. 
Having  thus  allowed  the  Bullen  Bridge 
Company  to  be  held  out  to  the  wotH  as  the 
sole  party  Interested  In  the  c<Hitract  ^ 
having  thus  permitted  It  to  purchase  mate- 
rhU,  and  obtain  credit  on  the  faith  tbetei^ 
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he  cannot  now  be  allowed  to  say  that  the 
property  of  the  company  and  the  proceeds 
of  the  contract  are  not  liable  for  the  debts 
thus  contracted.  Under  such  circumstances 
It  wonld  be  as  repugnant  to  the  principles 
ot  law  as  It  is  to  the  dictates  of  natural 
Justice  for  him  to  be  allowed  to  come  in 
now  and  assert  a  claim  to  any  part  of  the 
money  arising  nnder  the  contract  superior 
to  that  of  the  material  and  labw  claimants 
and  others  who  relied  upon  the  apparent  In- 
terest and  ownership  of  the  BuUen  Bridge 
Company.  By  remaining  silent,  and  allow- 
ing; the  company  to  conduct  the  business  as 
one  entire  contra(Ct,  and  to  obtain  credit  on 
account  thereof,  he  la  estopped  from  denying 
that  the  bridge  company  was  alone  Inter- 
ested In  the  contract  when  the  rights  of 
third  persons  intervene.  By  fals  conduct  he, 
in  effect,  disclaimed  to  those  dealing  with 
the  bridge  compony  that  he  had  any  Interest 
in  the  contract  which  was  superior  or 
would  take  i»ecedence  over  the  debts  con- 
tracted In  its  performance,  and  he  is  now 
bound  by  such  r^ioesentations.  "A  partner 
cannot  keep  bis  membersh^  secret,"  says 
Mr.  Bates,  "and  aftmrards  be  allowed  to 
appear  and  embarrass  creditors  or  persons 
Vrho  have  acquired  dalms  <m  the  faith  of 
the  sole  ownership  of  the  oetenslble  part- 
ner." 1  Bates,  Partn.  {  155.  And  Mr.  Jus- 
tice Caton,  In  referring  to  this  same  qaes- 
tlon,  saya:  "The  law  and  the  courts  dlsconn- 
tmance  these  secret  trnsts  and  partneri- 
shlps  as  opraing  a  wide  dow  to  the  great- 
eat  teinds.  Most  etfectnally  to  premit  this, 
whenever  the  rights  of  third  poaans  Inter- 
T&ie,  neither  at  the  parties  are  permitted 
to  assert  the  partnership,  bnt  the  whole  is 
considered  as  an  IndlTidnal  transaction,  and 
the  {o-operty  as  belcmglng  to  the  ostensible 
partnw,  unless  the  creditors  choose  to  treat 
the  dormant  partner  as  Interested.  Indeed, 
t  may  say  there  Is  no  partnership,  snly  as 
between  the  parties  themsdves."  Talcott  t. 
Dudley,  4  Scam.  427,  48a  And  In  Lord 
Baldwin,  6  Pick.  849^  it  Is  held  that  the  at- 
tachmwt  of  a  stock  of  goods  in  the  hands 
of  the  ostenslMe  partner  in  a  suit  against 
him  alone  has  preference  orer  a  subsequent 
attachment  of  the  same  goods  by  another 
person  in.  an  actltm  against  the  ostensible 
and  the  dtmnant  partner;  Mr.  Chief  Justice 
Parker  saying:  *^en  if  he  [the  dwmant 
partner]  owned  the  whole  of  the  stock,  as 
between  him  and  the  known  man  of  busi- 
ness still  It  is  in  law  the  property  of  the  lat- 
ter, for  be  is  allowed  to  claim  and  use  It  as 
his  alone,  and  tims  lead  persmis  to  trust 
him  upon  the  faith  of  the  goods  In  his  pos- 
session. •  •  *  The  pn^erty  then  Is  not 
the  dormant  partner's,  to  the  prejtidice  of 
those  who  trust  him  who  carries  on  the  busi- 
ness and  obtains  the  credit."  And  in  Cam- 
made  Johnson,  2  N.  J.  Eq.  163,  the  suit 
was  brought  by  the  d<vmant  partner  against 
the  person  in  whose  name  the  business  was 
conducted  for  an  accounting  and  dlsscdutlwi 


of  the  partnership  and  to  enjoin  certain  In- 
dividual Judgment  creditors  from  raiforcing 
their  claims  against  the  partnership  prop- 
erty in  preference  to  partnership  debts,  and 
the  court,  after  referring  to  and  approving 
Lord  V.  Baldwin,  supra,  and  French  v. 
Chase,  6  Greenl.  166,  say;  "The  cases  cited 
arose  on  disputes  between  creditors;  but  In 
the  case  before  me  the  complainant,  who 
asks  the  aid  of  the  court,  Is  himself  the  dor- 
mant partner;  ajid  surely,  if  creditors  cannot 
claim  the  appropriation  of  partnership  ef- 
fects for  payment  of  their  demands  first 
there  1b  less  reason  for  doing  so  at  the  in- 
stance of  the  silent  and  unknown  partner. 
The  step  is  voluntary  with  him.  He  chose 
to  place  himself  in  this  position,  and  It  is 
far  more  Just  that  he  should  suffer  by  It 
(however  much  that  Is  to  be  r^retted)  than 
innocent  traders  who  have  been  kept  in  the 
dark  as  to  the  true  condition  of  things  by 
his  act.  Upon  the  creditors  of  the  firm 
there  Is  no  other  hardship  than  that  which 
occurs  cMitinuaUy  when  one  creditor  is  pre- 
ferred by  his  debtor  ov«:  another.  The  law 
authorizes  this  preference  If  obtained  by 
way  of  Judgment,  and  it  Is  practiced  every 
day.  Had  there  been  no  partnership,  they 
must  have  beai  postponed  In  their  demands 
by  those  Jndgments  and  executions;  and 
there  is  no  good  reason  why  the  discovery 
of  a  partner  at  this  late  day  should,  in  Jus- 
tice and  equity,  change  the  rl^ts  or  rem- 
edles  of  any  of  the  creditors."  In  Allen  t. 
.Brown,  39  Iowa,  380,  It  was  hdd  that  If, 
after  making  an  overdraft  at  a  bank,  the 
drawer  takes  a  secret  partner,  who  sup^es 
money  with  which  subsequent  d^osits  are 
made,  they  may  be  applied  by  the  bank  to 
the  prior  overdrafts,  on  the  ground  that,  so 
far  as  It  was  concerned,  the  deposits  were 
property  regarded  aa  money  of  the  ostensi- 
ble partner.  See,  also,  to  the  -same  effect, 
IT  Am.  &  Eng.  Enc.  Law,  "931;  How  v.  Kane, 
2  PUi.  S31,  54  Am.  Dec  152;  Bro^il's  Ap- 
peal, 17  Pa.  480;  Gallender  v.  Robinson.  96 
Pa.  454;  Van  Yalen  v.  Bussell.  13  Barb.  590. 
Within  the  doctrine  (Nf  these  authorities,  the 
contract  between  the  plaintiff  and  tiie  Bul- 
loiB  that  he  should  be  a  partn«>  In  the  snb- 
Btructure  work  did  not  vest  him  with  any 
title  or  ownership  as  against  creditors  of. 
the  bridge  ccnnpany  in  the  money  due  from 
the  city  for  the  construction  of  the  bridge, 
or  any  part  thereto.  That  imrtnershlp  was 
an  affair  betweoi  hlms^  and  the  Bullens, 
by  which  the  creditors  of  the  latter  cannot 
be  prejudiced.  The  money  dne  upon  the 
contract  for  the  conatructim  ot  the  bridge 
Is  the  assets  of  the  Bidlen  Bridge  Company, 
to  which  the  plaintiff  has  no  claim  until  all 
the  debts  incurred  by  It  on  account  thereof 
have  been  paid. 

The  remaining  qnestlott  Is  one  of  priority 
between  the  several  creditor  clalmanta  Ob- 
jection to  the  intervention  of  Thatcher  wa> 
made  on  the  ground  of  laches;  but  that 
was  a  matter  within  the  Judicial  discretion 
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of  [he  trial  court,  and  we  do  not  think  Its 
conclusion  ongbt  to  be  disturbed.  Tbe  or- 
ders in  favor  of  the  Commravlal  National 
Bank,  'the  Nortta  Pacific  Lumber  Company, 
Kelly,  Dnime  &  Co.,  and  Jacobson  operated 
as  an  equitable  assignment  of  a  part  of  the 
fund  (McDaniel  v.  Maxwell,  21  Or.  202,  27 
Pac.  »52.  28  Am.  St.  Rep.  740;  Erlck- 
soD  T.  Inman.  S4  Or.  44.  54  Pac.  949),  and 
f^ve  to  these  order  claimants  a  prior  right 
CO  be  paid  out  of  such  fund. before  the  gen- 
eral creditors.  As  there  Is  snfflclent  money 
to  pay  all  of  these  orders  In  full.  It  Is  unnec- 
essary to  consider  the  Qnestlon  of  priority 
as  between  the  hoId»s  thereof.  The  other 
parties  to  the  suit,  standing  In  the  position 
of  general  contract  creditors  of  the  Bullen 
Bridge  Company  with  equal  equities,  are 
entitled  to  share  pro  rata  In  any  surplus  that 
may  remain  after  the  order  claimants  bare 
been  paid.  Under  the  taAer  of  distribution 
made  by  the  trial  court  on  December  10, 
ISOT,  the  Commercial  National  Bank  did  not 
receive  the  full  ^onnt  to  which  It  was  en- 
titled, and  the  general  creditors  recdved  the 
excess.  According  to«the  terms  of  such  or- 
der, they  will  be  required  to  return  to  the 
clerk  of  tbe  court  bdow  a  sufficient  amount 
of  the  money  paid  to  them  to  make  op  the 
balance  due  tbe  bank;  and  as  they  have  bad 
the  benefit  of  tbe  money,  and  the  bank  has 
been  denied  the  use  thereof,  It  Is  equltaUe 
and  just  that  th^  sbould  pay  Interest  there- 
on. 

A  decree  will  be  entered  bere  In  accord-, 
ance  with  the  Tiews  expressed  la  this  opin- 
ton. 


(«  Or.  39} 

CHAPERON   r.    PORTLAND  OENBRAL 
BLECTRtC  CO.* 

<Snpreme  Conrt  of  Oregon.    Feb,  24,  1902.) 

NBOUOEITOH-GOHPLAINT  -~  SOTTICIBNCT  OF 
ALLBOATIONS  —  TRIAL  —  NONSUIT  —  WHEN 
PROPERLY  GRANTED  —  KVIDENCB  —  SUFFI- 
CIENCY —  ADMISSIBILITY  —  RES  IPSA  LOQUI- 
TUR—DUTY OP  DEFENDANT  —  WITNBSSBS— 
COMPETENCY  TO  PROVE  VALUB-INSTRUC- 
TIONB. 

1.  A  complaint  In  an  actiou  for  injariefl  sus- 
tained by  reaBon  of  defendant's  negligence  la 
BUffldeut  when  it  speciQea  the  particular  act 
which  caused  the  Injury,  together  with  a  gen- 
eral allegation  that  such  act  was  negligently 
done;  for  the  word  "negligence,"  when  ap- 
plied to  such  an  act,  Is  a  statement  of  an  ulti- 
mate fact,  and  renders  the  act  actionable. 

2.  A  complaint  in  an  action  for  injury  to  a 
horse  and  rehicle  through  a  broken  wire,  char- 
ged with  electricity,  suspended  over  a  street, 
which  aUens  that  defendant  negligently  per- 
mitted sncn  wire  to  become  and  remain  broken 
on  the  street.  Is  not  bad  for  falling  to  allege 
that  the  wire  also  struck  the  horse  by  reason 
of  defendant's  negligence. 

3.  In  an  action  for  injuries  to  a  horse  aud 
vehicle  caused  by  a  broken  wire,  charged  with 
electricity,  suspended  over  a  street,  it  appeared 
that  the  horse  attached  to  the  vehicle,  after 
entering  a  certain  street,  suddenly  felt.  T^ie 
driver  sprang  to  the  ground,  and  saw  a  live 
wire  close  to  tbe  wagou  wheel.  He  did  not  see 
the  horsa  come  in  contact  with  the  wirsw  (The 
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horse,  white  straggling  to  his  feet;  toached  the 
wire,  when  he  again  fell,  "as  If  snot."  A  wit- 
ness saw  ftpnrks  thrown  from  the  wire,  and. 
approaching  near  to  It,  received  a  shock  troa 
tbe  ground.  It  was  shown  that  the  wire  baa 
remained  broken  for  an  hour  before  the  aci- 
denL  Held,  that  tho  jury  were  justified  in 
finding  that  the  injury  waa  caused  by  an  dec- 
trie  shock  from  the  wire,  aud  hence  It  wu 
proper  to  refuse  a  motion  for  nonsuit. 

4.  Where  a  horse,  on  passing  a  street  oa 
which  defendant's  broken  wire,  charged  with 
electricity,  was  suspended,  received  a  shock 
and  was  injured,  the  mere  happening  of  th« 
accident  is  enough,  under  the  doctrine  of  res 
tpM  loquitur,  to  raise  a  presumption  of  de- 
fendant s  negligence,  relieving  plaintiff  from 
ahowiug  farther  facts,  and  excluding  the  claim 
that  it  was  not  due  to  defendant's  negligence. 

6.  In  an  action  for  injury  co  property  cansed 
by  a  broken  electric  wire,  defendant  produced 
evidence  tending  to  show  that  the  wire  wu 
broken  dnriug  the  night  of  the  accident  br  rea- 
son of  a  storm,  that  the  wires  and  the  poles  ot> 
which  they  were  fastened  were  inspected  once 
every  day,  that  the  best  approved  sppliaDces 
for  discovering  breaks  in  the  wire  were  used, 
and  that  on  the  night  In  question  such  tests 
were  applied  eTecy  naif  hour,  and  that  tbe  de- 
tector failed  to  indicate  the  parting  of  tbe 
wire.  ffeM,  that  It  was  for  the  jury  to  deter- 
mine whether  this  evidence  excused  defoid- 
aut. 

6.  One  who  purchases  a  horse  for  the  qtedsl 
business  In  which  he  is  engaged,  and  who  oses 
the  horse  for  a  considerable  ume.  may  give 
an  onnion  as  to  the  value  of  tbe  horse. 

T.  In  an  action  Cor  Injury  to  a  horse,  it  wu 
not  error  to  permit  plalntiH  to  prove  that  slow 
the  accident  he  had  hired  botses  to  take  the 
place  of  the  one  injured,  and  that  be  had  paid 
*a  certain  amount  for  such  hiring,  tot  the  testi- 
mony tended  to  establish  value. 

8.  In  au  action  for  injuries  to  a  horse  and 
vehicle,  it  was  not  error  to  permit  proof  of 
the  amount  of  the  repairs  to  the.  vehicle  sod 
harness,  without  showing  that  the  amount 
was  reasonable,  where  such  amount  was  small, 
and  concerned  matters  within  the  knowledge 
of  the  jury. 

9.  lu  an  action  for  Injuries  sustained  by  rea- 
son of  a  broken  wire  charged  with  electricitj, 
an  instruction  that  defendant  was  entitled  to 
a  reasonable  time  after  the  fall  of  the  wire  to 
repair  it,  and  would  not  be  liable  for  an  in- 
jury occurring  before  such  time,  was  proper!/ 
refoseo;  because  it  was  misleading,  in  not  be- 
ing limited  to  a  case  where  the  wire  bad  hr> 
ken  without  defendant's  neglig«iceh 

Appeal  from  circuit  court,  MultDomab 
county;  Alfred  F.  Sears,  Judge. 

Action  by  Phillip  Chaperon  against  the 
Portland  General  Electric  Company.  Judg- 
ment for  plaintilC,  and  defendant  appeali. 
Affirmed. 

This  action  was  begun  In  a  Justice's  court, 
and  taken  to  tbe  circuit  court  on  i^peaL 
The  defendant  Is,  and  was  at  the  time  of  the 
accident  complained  of,  engaged  in  maintain- 
ing and  conducting  upon  College  and  other 
public  streets  In  the  city  of  Portland  a  sys- 
tem of  poles,  and  wires  extended  thereon, 
for  the  transmission  of  ^ectrldty;  and  tot 
cause  of  action  It  Is  alleged  "that  on  tbe  1st 
day  of  December,  1809.  at  about  tbe  hour  of 
thi-ee  o'clock  a.  m.  of  said  day.  tbe  plaintiff 
was,  by  and  through  his  employ^,  engaged 
in  driving  his  horse  and  bakery  wagon  npoo 
said  College  sti-eet,  •  *  *  and  that,  with- 
out notice  of  or  fault  upoo  tbe  part  of  pl)^ 
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tiff  or  hlB  emiBioji^  the  defendant  corporation 
carelessly,  nnlawCully,  and  negUgently  al- 
lowed one  of  Its  wires,  charged  heavlly^  wltb 
electricity,  tf>  become  broken  and  hang  down 
upon  said  college  street,  and  that  j^ntiff, 
nor  his  employe,  did  not  know  that  said  wire 
was  bndcen,  or  was  hanging  down  upon  said 
street:  and  that  while  said  wire  of  defend- 
ant, chai^ied  with  dectrtdty,  was  so  hang- 
ing upon  and  dose  to  said  College  street;  the 
horse  and  wagtm  belonging  to  plaintiff  was 
being  driven  upon  and  along  said  street  and, 
without  fault  oa  the  part  <ii  plaintiff  or  his 
em^yd,  said  broken  and  hanging  wire,  heav- 
ily charged  witii  dectridty,  came  faito  con- 
tact with  and  struck  the  horse  belonging  to 
jflmtattB,  and  threw  said  horse  to  the  ground, 
serlonaly  and  pemanently  Injuring  said 
borse^  and  iveaklng  the  shaft  of  the  bakeiy 
wagon,  and  tearing  the  hamess  uptm  the 
borse,  to  the  damage  of  the  plaintiff  In  'the 
snm  of  fUOi"  etc.,  which  Is  foUowed  by  al- 
legatloas  of  q>eclal  damages,  ^le  suffldoi- 
cy  of  the  complaint  was  challenged  during 
the  trial  by  objections  to  the  Introduction  of 
evidence,  a  motion  for  nonsuit,  and  by  a  re- 
quest tor  an  InstructlcHi  to  find  In  favor  of 
the  defendant 

Frederick  V.  Holman,  for  appellant.  D. 
Soils  Cohen,  for  respondent 

WOLVKRTON,  J.  (after  stating  the  facts). 
We  have  recently  held,  after  a  careful  review 
of  the  anthorttlM,  that  it  Is  sufficient  In  a 
declaration  upon  negligence,  to  specify  the 
particular  act,  the  commission  or  omission 
of  which  caused  the  injury,  conjoining  with 
It  a  general  averment  that  it  was  n^ltgentl^ 
and  carelessly  done  or  omitted,  and  that  it 
Is  unnecessary  to  go  further  and  particularize 
or  point  out  the  specific  facts  going  to  estab- 
lish the  negligence  relied  upon.  Cederson  v. 
Navigation  Co.,  38  Or.  843.  62  Pac  687,  68 
Pac.  70S.  The  prc^sltlon  has  been  still 
more  recently  sanctioned  in  Boyd  v.  Electric 
Co.  (Or.)  66  Pac.  676.  To  the  same  purpose, 
see  SnydCT  v.  Electrical  Co.  (W.  Va.)  28  S. 
K.  733,  38  L.  R.  A.  480.  64  Am.  St.  Bep.  922. 
Tbls  results  from  the  sigulflcance  of  the  term 
**n^Ugence."  as  applied  to  an  act  conducing 
to  Injury.  It  so  qualifies  the  act  as  to  ren- 
der It  actionable,  and  the  allegation  Is  treat- 
ed as  a  statement  of  an  ultimate  fact  rather 
than  a  mere  conclusion  of  law.  But  it  Is  in- 
sisted tbat  there  is  no  pertinent  allegation 
that  the  damage  ensued  from  the  negligence 
of  the  defendant  or,  in  other  words  (em- 
ploying the  language  of  the  counsel),  "It  Is 
not  alleged  tbat  the  wire  coming  in  contact 
with  and  striking  the  borse  was  in  any  way 
due  to  appellant's  negligence."  The  act  of 
which  plaintiff  complained  consisted  in  care- 
lessly and  negligently  allowing  and  permit- 
ting a  wire  heavily  charged  with  electricl^ 
to  become  broken  and  hang  down  upon  a 
street  wbore  plaintiff's  horse  was  being  driv- 
en, and,  without  fault  of  tbe  driver,  was 

e7P.-fi» 


brought  in  contact  therewith,  wberAy  in- 
jury ensued.  Now,  to  fill  the  measore  ot  the 
contention.  It  was  Ineumboit  upon  tbe  plain- 
tiff to  go  further,  and  affirm  that  defendant 
d^relessly  and  negUgenHy  brought  about  or 
permitted  tbe  actual  contoct  This  Is  the 
logic  of  the  position,  but  It'  Is  fallacious  in 
requiring  a  redundancy  of  allegatlwi.  The 
essential  act  of  negl^ence  is  the  primary  one 
of  allowing  and  permitting  a  wb%  charged 
wltti  a  subtle  and  dangerous  energy  to  be- 
come br^en  and  hang  down  upon  a,  puUlc 
street  where  persons  lawfully  traveling  were 
liaUe  to  come  In  contact  with  It  In  the  ab< 
sence  of  any  contributwry  act  of  n^llgencd 
on  the  part  of  i^ntlff  In  bringing  about  tbe 
omtact  this  becomes  the  proximate' cause, 
and  the  tojury  Is  Indisputably  consequential, 
so  that  It  becomes  a  mattor  wholly  of  8up»- 
erogaticm  to  charge  n^llgoice  In  allowing 
and  permitting  the  ctmtaet  and  therefore 
was  not  essoitial  to  good  [heading  or  ttie 
statement  of  a  good  cause  of  action. 

Thtsxe  Is  evidence  In  tite  record  tending  to 
show  tbat  John  Na^,  an  employ^  of  tbe 
plaintiff,  was  mgaged  in  drlvtog  the  bwae 
attached  to  a  wagon  used  for  tbe  ddlv^  of 
twead  from  a  bakery,  and  tbat  just  after 
turning  a  comer  and  entering  upon  CoU^ 
street  the  horse  snddady  feB.  Not  being 
aware  of  the  cause,  tiie  driver  sprang  to  tbe 
ground,  when  be  observed  for  the  first  time 
a  wire  hanging  dose  to  the  wheel  of  his  wag- 
on, emitting  sparks  and  flashes  of  llf^t  At 
no  time,  however,  did  he  see  tbe  wire  come 
to  contoct  with  the  horse  Tbls  occurred 
about  3  o'clock  in  the  momhig,  while  it  was 
yet  dark.  The  night  had  been  stormy  and 
cold,  and  the  streeto  were  wet  The  driver 
went  for  assistance,  leaving  the  horse  where 
he  fell,  and  it  was  three-quarters  of  an  hour 
before  he  regained  bis  feet.  In  the  endeav- 
or to  liberate  him.  and  while  be  was  stnig- 
gUng  to  his  feet,  tbe  wire  was  seen  to  come 
in  contact  with  him,  when  he  again  fdl,  as 
described  by  one  of  the  witnesses,  "like  he 
was  shot"  The  witness  ftnther  states  that 
tbe  wire  was  throwing  off  sparks,  and  at  one 
time  he  anNroached  so  nearly  to  It  as  to 
recdve  a  shock  from  the  ground.  The  horse 
was  trembtli^  badly  when  liberated,  and 
seemed  to  be  In  great  agony.  There  was 
blood  upon  tbe  ground,  and  he  had  a  cut 
above  bis  eye,  and  another  on  his  foot  It 
was  also  shown  that  the  wire  parted  and  re* 
malned  suspended  for  nn  hour  prior  to  the  ac- 
ddent  Plaintiff  having  rested,  defendant 
moved  for  a  nonsuit  but  without  avail, 
whereupon  It  produced  evidence  tending  to 
show  that  the  nl^t  was  very  stwmy,  the 
wind  reaching  a  maximum-  velocity  of  46 
miles  an  hour,  and  an  extreme  velocity  of 
56  miles,  which  is  not  extraordinary;  that 
the  lines  had  been  in  use  for  sevoi  years, 
but  were  of  first-class  material,  and  that  the 
wire  to  question  had  parted  about  midway 
between  poles  standing  130  feet  apart;  that 
the  insulation  was  not  broken,  acept  at  the 
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point  of  fracture;  tbat  It  carried  1,000  Tolts, 
but  where  broken  the  Toltage  was  much  less, 
being  estimated  at  from  300  to  600;  that  the 
wires  and  their  fastenings,  and  the  poles  up- 
on which  they  were  carried,  were  regularly 
inspected  as  often  as  once  every  oth^  day  by 
a  competent  electrician;  that  the  company 
was  equlpi>ed  with  the  standard  and  beet 
approved  ground  detectors,  or  appliances  for 
detecting  or  discovering  breaks  and  the 
gromidlng  of  Its  wires,  and  that  on  stormy 
nights  it  applied  the  test  every  half  hour; 
that  upon  this  occasion  the  detector  did  not 
Indicate  the  parting  of  the  wire,  and  tbat  the 
first  notice  touching  Its  condition  came 
through  a  member  of  the  police  force;  that 
there  'A^ere  no  Indications  as  to  how  the  wire 
came  to  break;  that  they  sometimes  broke 
of  their  own  accord,  but  tbe  cause  of  the 
present  fracture  was  ascribed  either  to  the 
crossing  of  the  wires  In  a  gale,  or  to  the 
blowing  of  a  limb  from  a  tree,  or  something 
of  the  kind  across  them,  causing  the  current 
to  pass  from  one  to  another,  thus  severing 
one  of  them  by  burning  it  at  the  point  of  con- 
tact Both  parties  having  rested,  defendant 
moved  the  court  to  direct  a  verdict  in  his  be- 
half, but  this  was  also  refused;  and  error 
Is  assigned  both  as  It  respects  the  motion 
for  a  Judgment  of  nonsuit  and  the  one  to  di- 
rect the  verdict 

In  support  of  Its  motion  for  nonsuit,  the 
defendant  contends  that  the  proof  Is  lnsufB* 
dent,  In  two  aspects,  to  submit  the  case  to 
tJie  jury:  (1)  It  does  not  show  that  the  horse 
was  injured  by  electricity;  and  (2)  It  does 
not  show  any  negligence  attributable  to  the 
defendant  company  contributing  to  the  In- 
Jury.  The  latest  declaration  of  this  court 
touching  the  quantum  of  evidence  sufficient 
to  carry  a  case  to  the  Jury  Is  found  In  Per- 
kins v.  MeCullough,  36  Or.  146,  59  Pac.  182, 
wherein  Mr.  Justice  Moore  says:  "The.rule 
Is  well  setUed  In  this  state  that  If  there 
be  any  evidence,  however  slight  fairly  sus- 
ceptible of  an  Inference  or  presumption  tend- 
ing to  establish  a  material  altegatloft  <^  the 
complaint  It  Is  the  Avtty  of  the  court  to  deny 
the  motion  for  a  Judgment  of  nonsuit  and 
submit  the  question  Involved  to  the  Jury  for 
determination,"— citing  all  the  preceding 
cases.  From  tlie  evidence  adduced.  It  Is 
quite  manifest  tbat  the  Jury  might  reas<ma- 
bly  have  Inferred  that  the  horse  came  In 
contact  with  the  heavily  charged  wire,  and 
that  the  Injury  complained  of  was  caused 
by  an  electric  shock.  The  manner  of  Its 
falling,  the  proximity  of  the  wire,  the  sec- 
ond shock,  which  was  observed  by  witness 
to  have  been  produced  by  contact  with  the 
wire.  Its  result  and  the  effect  produced  upon 
the  animal,  are  amply  sufficient  from  which 
the  jury  might  reasonably  and  legitimately 
have  drawn  the  Inference  that  there  was 
contact  with  the  wire  In  the  first  Instance, 
and  that  the  Injury  ensued  from  electricity. 

The  other  question  Involves  the  doctrine 
of  res  Ipsa  loquitur,— the  thing  speaks  for  it- 


sdf.  The  only  evidence  adduced  touching 
the  negligence  of  the  defendant  In  allowhig 
and  permitting  its  wire  to  become  broken 
and  remain  suspended  upon  a  public  street 
is  of  the  simple  fact  tbat  It  was  found  so 
broken  and  sugpended,^  and  tbat  the  Injury 
to  the  horse  ensued;  no  attempt  being  made 
to  show  the  cause  of  the  fracture,  or  to  sbov 
any  act  of  commission  or  omtssltm,  careless- 
ly or  negligently  suffered  on  the  part  of  the 
defendant  conducing  thereto.  Was  this  snf- 
flclent?  The  defendant  was  engaged  hi  the 
transmission  and  utilization  of  a  subtle  and 
dangerous  energy  over  and  along  a  public 
street  by  means  of  machinery  and  appliances 
presumably  under  Its  exclusive  management 
and  control,  because  the  erection  and  main- 
tenance of  the  system  by  the  defendant  has 
been  admitted  by  Its  pleadings.  The  dan- 
gerous character  of  the  business  Imposed 
upon  the  defendant  a  very  high  degree  of 
care  In  the  maintenance  of  Its  apparatus  and 
appliances  In  a  secure  and  safe  condition, 
and  thiu  to  guard  against  the  danger  of  ac- 
cident to  those  In  the  lawful  use  and  en- 
joyment of  the  street.  Under  these  condi- 
tions, when  the  plaintiff  had  shown  the  frac- 
ture and  the  xmsafe  condition  In  which  the 
wire  was  found  (being  suspended  upon  a 
public  street),  and  that  Injury  actually  hi- 
sued  therefrom,  he  was  relieved  from  the 
neces'slly  of  going  further  and  showing  snob 
facts  as  would  exclude  all  other  hypothesis 
or  possibility  (as  that  It  was  not  due  to  the 
carelessness  or  unlawful  acts  of  any  third 
person,  or  other  cause),  becaise  the  ntost 
natural  and  reasonable  Inference  therefrom 
is  that  the  wire  would  not  have  parted  or 
been  out  of  repair,  and  the  accident  woold 
not  have  happened,  but  tor  the  neglect  of 
duty  enjoined  upon  the  defendant;  tbas 
taking  the  case  out  of  the  general  rule 
law  that  the  mere  proof  of  an  accident  raises 
no  presumption  of  negligence.  The  defend- 
ant's primary  responsibility,  because  of  the 
high  degree  of  care  with  which  It  was  char- 
ged; the  likelihood  that  the  condition  would 
not  have  existed,  in  the  ordinary  coinw,  If 
due  care  had  been  observed;  and  its  exclo- 
slve  control  and  management  of  the  system, 
so  that  the  plaintiff  bad  not  adequate  or 
equal  facilities  with  the  defendant  for  as- 
certaining or  showing  from  whence  the  real 
and  actual  cause  of  the  parting  of  the  wires 
arose,— conjunctively  operated  to  relieve  tiie 
plaintiff  from  the  necessity  of  showing  more 
in  the  first  instance.  Such  a  showing  made 
for  him  a  prima  facie  case,  and  Imposed  up- 
on the  defendant  the  burden  of  making  it 
appear  that  the  unsafe  and  inaecnre  condition 
of  the  wire  was  not  due  to  any  negligence 
upon  its  part;  and  this  It  could  do  by  showlns 
due  observance  of  that  degree  of  care  en- 
joined upon  It  and.  If  It  had  succeeded  In 
that  respect.  It  should  have  been  exonerattd. 
This  Is  within  the  doctrine  of  ree  ipsa  loqui- 
tur,—the  defendant  being  required  to  ^ve 
such  evlduice  as  would  exonerate  It,— and 
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tbe  plaintiff  was  relieved  from  the  burden 
of  proving  the  nooezistence  of  an  adequate 
explanation  or  excuse.  Boyd  r.  Electric  Co., 
supra;  Keasbey,  Electric  Wires.  SS  271-273; 
2  Jag.  Torts,  864;  P<jwer  Co.  v.  Ruddy,  62 
N.  J.  Law,  505,  41  Atl.  712;  RaUway  Co.  v. . 
Nogent,  80  Md.  349,  38  Atl.  779;  Uggla  r. 
ICallway  Co.,  ICO  Mass.  351,  35  N.  E.  1126, 
30  Am.  St  Rep.  481;  Larson  v.  RaUway  Co., 
56  lU.  App.  263;  Suyder  v.  Electrical  Co. 
(W.  Va.)  28  S.  E.  733,  39  L.  R.  A.  499,  64 
Am.  SL  Rep.  922;  Clarke  v.  Railroad  Co.,  9 
App.  Div.  61,  41  N.  X.  Supp.  78.  The  proof 
submitted  by  plabitiff  was  therefore  suffi- 
cient, tested  by  the  motion  for  nonsuit. 

This  brings  us  naturally  to  the  question 
presented  by  the  motion  to  direct  a  verdict. 
When  plaintiff  made  a  prima  facie  case,  this 
imposed  upon  the  defaadant  the  burden  of 
showing,  as  we  have  seen,'  that  the  frac- 
ture of  the  wire  was  a  condition  not  due  to 
Its  fault  or  that  It  used  due  care  in  the  con- 
stmctlon  and  maintenance  of  its  system, 
and  that  the  accident  was  one  that  could  not 
have  been  provided  against  by  reasonable 
foresight  and  precantion.  This  burden  should 
not  be  confused  with  the  burden  of  making 
the  better  case  as  between  the  plaintiff  and 
defendant  The  plaintiff  must  have  made 
tbe  better  case  In  the  end  by  the  preponder- 
ance of  evidence.  When  the  defendant  pro- 
duced its  evidence,  the  case  rested;  and  It 
became  a  matter  for  the  jury  to  determine 
whether  It  had  succeeded,  or  whether,  not- 
withstanding Its  attempt  at  excmeration, 
plaintiff's  prima  faele  case  was  even  yet 
the  stronger  and  more  satisfactory.  Tbe 
qnestions  to  be  passed  apon  were  of  fact, 
and  It  was  not  within  the  province  of  the 
court,  under  the  evidence  adduced,  to  aay 
to  the  Jury,  by  directing  a  verdict,  that  Its 
exoneratkm  had  been  substantiated,  and 
tberefore  that  plaintiff's  prima  facie  case 
had  been  overccwoe.  So  there  was  no  error 
la  finally  submitting  tbe  case  to  the  Jury. 
Railway  Go.  v.  Nugent  supra. 

As  bearing  upon  the  amount  of  damages 
recoTwable,  the  plaintiff  testified  that  he 
was  a  Judge  of  horses;  that  he  purchased 
tbe  Injured  taorae  trom  private  parties  five 
ta  six  years  prior  to  the  accident,  at  which 
time  he  was  six  or  seven  years  old,  and  paid 
$100  tor  blm,— the  ^ice  adced;  that  he  had 
been  in  omstant  use  every  day,  and  was 
capable  of  performing  the  work,  but  was 
worth  nothing  for  the  service  at  the  res- 
ent time.  Other  testimony  Indicated  more 
In  detail  the  character  of  the  injury  and  Its 
effect  upon  the  usefulness  of  the  animal, 
and  in  connection  therewith  he  was  exhibit- 
ed to  the  Jury.  There  was  an  obJecti<m  to 
the  plaintiff's  testifying  touching  the  value 
of  the  horse,  on  the  ground  that  be  did  not 
■how  himself  to  be  an  expert  or  especial^ 
qnallfled  thereto.  This  was  overruled,  and 
inoperly  so.  The  bwse  was  purchased  toe 
the  especial  business  In  which  tbe  plidntlff 
was  engaged,  and'  used  therein  for  a  oousld' 


eraMe  length  of  time,  and  this  was  sufficient 
to  qualify  him  to  give  his  opinion  as  to  value. 
Mason  v.  Partrlck,  100  Mich.  577,  5»  N.  W. 
239.  Plaintiff  further  testified  that  he  hired 
other  horses  .to  take  the  place  of  the  <Hie 
injured,  so  as  to  continue  in  business;  that 
such  service  amounted  to  14  days  for  one 
horse;  and  that  be  was  pat  to  the  expense 
of  $14  therefor.  It  was  insisted  that  witness 
should  not  have  been  permitted  to  state  the 
amount  paid  fw  the  hire  of  such  horses; 
but  the  testimony  was  relevant  and  compe- 
tent *s  it  had  some  tendency  to  establish 
value.  Plaintiff  also  testified  that  he  paid  H 
for  repairs  to  the  wagon  (mending  or  repla- 
cing the  brolceu  shaft),  and  $3.35  for  repair- 
ing the  harness,  necessitated  by  having  been 
cut  from  the  horse  while  down,  in  order  to 
release  him.  Referring  to  these  latter  items 
of  damages,  defendant's  counsel  asked  the 
court  to  instruct  the  Jury  as  follows:  "I 
charge  you  that  the  plaintiff  has  failed  to 
prove  the  reasonable  value  of  any  expenses 
claimed  to  have  been  incurred  by  plaintiff, 
caused  by  the  injuries  alleged  In  the  com- 
plaint to  the  plaintiff's  wagon  and  harness, 
and  theretote  you  cannot  consider  any  such 
damages.  The  testimony  of  plaintiff  that  be 
paid  certain  sums  of  money  was  not  follow- 
ed by  any  proof  as  to  their  reasonable  value, 
and  he  cannot  recover  therefor."  This  was 
refused,  and  error  Is  assigned.  It  Is  prob- 
ably true  that  testimony  touching  sums  ac- 
tually paid  for  expenses  necessarily  incur- 
red In  repairing  damaged  pr(^>CTty  and  uten- 
-sils  should  ordiaarlly  be  supplemented  with 
competent  evidence  that  they  were  reason- 
able for  the  services  rendwed.  Oold»  v. 
Luud,  50  Neb.  867,  70  N.  W.  379.  But  these 
small  Items  of  expense  incurred  are  matters 
of  such  common  knowledge  tbat  we  are  dis- 
posed to  let  them  rest  with  the  Jury,  who 
are  fully  ctmipetent  and  qualified  from  their 
own  exp^nce  to  determine  as  to  their  rea- 
sonableness. 

Some  Instructions  were  asked  and  refused, 
of  which  defendant  complains.  One  at  them 
was  Intended  to  present  the  same  question 
as  the  moU<m  to  direct  a  verdict  and  hence 
need|i  no  farther  notice.  Another  reads  as 
ft^ows:  "That  the  deCendant  was  raitltled 
to  a  reasonable  time  after  the  fall  <tf  the 
wire  In  which  to  repair  it  «*  to  ranore  it 
out  of  the  way  of  pmons  using  the  street; 
and  if  you  find  that  the  Injury  to  the  i^n- 
tUC  occurred  b^ore  the  escpiration  at  such 
reasonable  time,  then  the  plaintiff  Is  not  en- 
titied  to  recover  anything  In  this  action." 
The  Instruction  is  plabily  applicable  only  to 
cases  where  the  wire  had  falloJ  without  the 
negligence  of  d^endant,  or  was  caused  by 
an  act  of  Ood,  or  some  force  that  could  not 
have  been  provided  against  by  reasiHiable 
fweslght  or  precautimi,  and  without  such 
modification  would  have  been  mlsleadtng. 
It  was  tfaerefwe  properly  refused.  Other 
instructions  requested  were  clearly  covered 
by  the  general  charge. 
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Tbere  being  no  error  In  the  recorfl,  the 
judgment  of  the  court  below  will  be  affirm- 
ed, and  It  IB  so  <»dered. 


CIO  Or.  S92) 

CLOSE  T.  KIDDLE  et  aL 
(Snprcme  Court  of  Oregon.    Feb.  2i,  1902.) 

PBNAI.TIBS  —  LIQUIDATED  DAMAGES  —  CON- 
TRACTS—NOTES—RATE OP  INTEREST— MORT- 
GAGE—FORfiKLOSURB—DBCREIE—PRDCBHlDS 
OP  SALE-DISPOSITION  OP  EXCESS. 

1.  Where  a  provision  in  b  note  bearing  6  per 
cent,  interest,  that  it  shall  bear  an  increased 
rate  If  not  paid  at  matnrity,  fixes  the  increased 
rate  at*  Ichs  than  10  per  cent.,  which  is  the 
maximum  rate  of  interest  allowed  to  be  con- 
tracted for  by  Hill's  Ann.  Laws,  8  3587,  the 
provision  is  not  invalidated  as  flxine  a  x>enalty, 
but  is  valid  as  an  agreement  for  fixing  liqui- 
dated damages,  which  it  is  within  the  power  of 
the  parties  to  make,  though  Hill's  Ann.  Laws, 
{  S&87,  as  amended  by  Laws  1898,  p.  15,  fixes 
the  rate  of  intei-est  on  all  moneys  after  the 
same  become  due  at  6  per  cent. 

2.  A  direction  in  a  mortgaee  foreclosure  pro- 
ceeding Uiat  the  excess  of  the  proceeds  of  the 
sale  of  the  mortgaged  property  over  the  sum 
necessary  to  satisfy  the  mortgage  be  deposited 
in  court  subject  io  its  final  order  is  not  reversi- 
ble error,  though  Hill's  Ann.  Laws,  {  417,  pro- 
vides that  foreclosure  sales  shall  be  conducted 
in  the  same  manner  as  execution  sales;  and 
section  290,  subds.  3,  5,  direct  that  the  pro- 
ceeds of  an  execution  sale  shall  be  paid  to  the 
clerk,  who  shall  pay  the  excess,  over  the  sum 
necessary  to  satisfy  the  judgment,  to  the  judg- 
ment debtor. 

Appeal  from  clrcnlt  court,  Donglas  cotmty; 
J.  W.  HamHton,  Judge. 

Suit  to  foreclose  mortgage  by  Charles  M. 
Close  against  George  W.  Riddle  and  others. 
From  a  decree  In  favor  of  the  plaintiff,  the 
defendant  W.  S.  Riddle  appeals.  Affirmed. 

This  is  a  euit  to  foreclose  a  mortgage. 
The  complaint,  so  far  as  material  to  the 
questions  InvolTed.  alleges.  In  substance,  that 
oa  May  1.  1888,  the  defendants  George  W. 
Riddle  and  Helen,  his  wife,  executed  a  bond 
to  the  Lombard  Investment  Company,  a 
corpcHntlon,  tor  the  sum  of  $11,000,  due  In 
five  years,  with  interest  at  the  rate  of  6 
per  cait.  per  annum,  payable  semiannually, 
evidenced  by  10  coupons  of  ^0  each,  and 
stipulating  that  the  debt  should  bear  Interest 
after  maturity  at  the  rate  of  8  per  cent, 
per  annum;  and  at  the  same  time  they  and 
William  H.  Riddle,  to  secure  the  payment  of 
said  principal  and  Interest,  executed  to  the 
said  company  a  mortgage  upon  c^aln  real 
property  in  Douglas  county,  which  mortgage, 
after  being  duly  recorded,  was  assigned, 
with  said  bond,  to  the  plaintiff,  who  Is  the 
owner  thereof;  that  William  H.  Riddle  died 
testate  April  4.  1891,  having  devised  to 
George  W.  Riddle  and  his  wife  all  his  In- 
terest to  said  real  property,  and,  bis  will 
having  been  admitted  to  probate,  his  estate 
was  duly  settled:  that  the  other  defendants 
claim  some  Interest  in  the  mortgaged  prem- 
ipcf",  bnt  their  rights.  If  any,  are  subordinate 
to  pialntlfl's;  that  no  part  of  said  debt  has 


been  paid  except  the  coupons  and  the  snm 
of  $1,500  on  the  principal  and  the  Interest 
thereon  to  June  1,  1897;  and  prays  for  the 
recovery  of  the  sum  of  fBJSfiO,  with  tDt«Mt 
from  that  date  at  Uie  rate  of  S  per  cmt 
per  annum,  and  tar  a  decree  foreclosing  the 
lien  of  said  mortgage.  The  defendant  Wal- 
ter 8.  Riddle,  alone  answering,  admits  the 
execution  of  the  bond  and  mor^ge,  bat  de- 
nies that  there  Is  due  thereon  the  sum  of 
99,500,  with  Interest  at  the  rate  of  8  per 
cent,  per  annum,  or  any  greater  sum  than 
¥7,800.  For  a  separate  defense  he  alleges 
that  on  Jnly  28,  1891,  the  defendants  Geoi^ 
W.  Riddle  and  his  wife  ^ecuted  to  Stilly 
Riddle  their  mortgage  upon  said  premises 
to  secure  the  sum  of  |7,600,  and  they  also 
conveyed  a  part  of  said  premises  to  W.  H. 
Taylor,  whereupon  Stilly  Riddle  released  tiie 
lien  of  his  mortgage  vp<m  the  land  so  con- 
veyed, and  thereafter  assigned  his  mortgage 
to  this  defendant,  who  secured  a  decree 
ftwecloelng  the  same.  In  pursuance  of  which 
the  remaining  premises  were  sold  to  him, 
and.  the  sale  having  been  confirmed,  a  sher^ 
IfPs  deed  therefor  was  execnted  to  him;  that 
the  title  to  the  premises  so  conveyed  to  Tay- 
lor has  passed  by  mesne  conveyance*  to  the 
defendants  Samuel  Parmley  and  Clara  8., 
his  wife;  that  on  Augnst  19,  1899,  this  de- 
fendant paid  on  account  of  the  bond  so  as- 
signed' to  plalntHf  the  sum  of  $000;  and 
tliat  the  sttpolatlott  In  the  bond  and  mort- 
gage to  pay  8  per  cent  Interest  on  the  debt 
after  Its  matnrity  Is  void;  and  prays  that 
the  land  so  conveyed  to  Parmley  and  wife 
be  first  sold,  and  the  proceeds  arising  there- 
from applied  upon  plalntHTs  demand,  and. 
If  sufficient  to  satisfy  the  same,  that  the 
premises  so  owned  by  this  defendant  be 
freed  from  the  lien  of  said  mortgage.  The 
reply  having  put  In  Issue  the  allegations  of 
new  matter  In  the  answer,  a  trial  was  had, 
and  the  court  found  that,  after  giving  said 
defendant  credit  for  the  sum  of  $600,  there 
remained  due  on  the  bond  the  snm  of  $11.- 
270.76w  and  decreed  a  foreclosure  of  the  mort- 
gage and  a  sale  of  the  premises,  the  part  so 
<!onveyed  to  Taylor  to  be  sold  first,  and  that 
If  any  of  the  proceeds  thereof  remain  after 
the  payment  of  the  sum  so  found  due  plain- 
tiff. It  be  deposited  in  court  to  be  paid  oot  on 
Its  further  order,  and  tbe  defendant  Walter 
8.  Riddle  appeals. 

J.  C.  Fullerton,  for  appellant  MUton  W. 
Smith,  for  respond^t 

MOORE,  J.  (after  stktlng  the  facts).  It 
Is  contended  by  appellant's  counsel  that  the 
stipulation  In  the  bond  and  mortgage  for  the 
poyment  of  8  per  cent.  Interest  after  the 
maturity  of  the  debt  Is  a  penalty  designed  t» 
secure  the  payment  ot  a  lesser  rate  irf  1d- 
terest,  and,  this  being  so.  it  shoiUd  not  be 
enforced  In  equity,  and  that  the  court  erred 
in  decreeing  the  recovery  of  m«e  than  * 
per  cent,  and  cites  in  support  of  the  prin- 
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clple  Insisted  upon  the  case  of  Mason  t. 
Callender.  72  Am.  Dec.  102,  In  -which  It  was 
held  hy  the  supreme  court  of  Minnesota  that 
an  agreemait  to  pay  a^greater  sum  on  de- 
fault in  the  payment  of  *a  lesser  was  a  pen- 
alty, and  not  Uqaldated  damages,  and  could 
not  be  recof«ed,  and  that  this  role  applies 
to  a  stipidation  In  a  note  providing  for  an 
increased  rate  of  Interest  after  matnrlty  up- 
on both  principal  and  Interest  While  the 
decisions  upon  this  subject  are  not  uniform, 
we  think  the  great  prepcmderance  of  author- 
ity supports  the  rule  that  where  a  higher 
rate  of  interest  Is  expressly  res  erred  to  be 
paid  after  matnrlty,  the  rate  so  stipulated 
Is  recoverable  If  not  usurious.  2  Bdw.  Bills 
&  N.  §  1005;  8  Rand.  Com.  Papw  (2d  Bd.) 
i  1718.  The  edltfvs  at  the  Amolcan  and 
BagUsh  Encycdk^tedla  of  l4iw  (Ttrtnme  16 
l&d  Ed.]  1018),  In  discussing  this  question, 
say:  *'By  the  we^ht  of  authwity  a  stlpula- 
tlcm  for  a  higher  rate  of  Intneist  after  ma- 
tnrl^  iB  raUd  and  ^oreeaUe,  provided  the 
increased  rate  which  it  Is  Bought  to  recov« 
does  not  exceed  the  hli^wst  rate  allowed  by 
law;  and.  In  tiia  absence  of  a  statute  limit- 
ing the  rate  which  may  be  contracted  for, 
or  where  the  rate  provided  for  afto:  ma- 
tartty  Is  not  unlawful,  a  stipulation  for  a 
higher  rate  after  maturity  will  generally  be 
considered  as  a  liquidation  of  the  damages, 
rather  tiian  a«  a  penalty  for  a  breadi."  Tte 
statute  of  this  state  p«mlte  the  recovery  ot 
10  per  cmt.  Interest  per  aimum  by  express 
agreement  of  the  parties  (HUl's  Ann.  Laws, 
I  8587):  so  that  the  stipidation  hi  the  bond 
and  mwtgage  to  iwy  8  per  cent.  Interest  j>a 
annum  after  maturity  Is  not  tuurlons.  In- 
terest Is  compensation  for  fbe  use  or  forbear- 
ance of  money,  or  fox  wtthluddlng  txom  or 
depriving  a  par^  of  moa^.  IG  Am.  &  Bag. 
Ekic.  Law  (2d  Ed.)  990.  Interest  propw 
would  seem  to  be  the  compensation  agreed 
to  be  paid  by  the  borrower  to  the  lender 
for  the  use  of  mon^  to  be  paid  at  a  future 
day,  while  the  compoisathHi  a^rarded  by 
law  for  the  fOTbearance  (mt  witbholding  mon- 
ey is  dencHnlnated  "damages,"  the  measure 
of  which  Is  established  at  a  given  rate.  The 
statute  prescribing  the  rate  of  compensa- 
tion by  way  of  damages  Is  as  follows;  "The 
rate  of  Interest  In  this  state  aball  be  six  per 
centum  per  annum,  and  no  more,  on  all 
moneys  after  the  same  become  due;  on  Jodg* 
tttente  and  decrees  for  the  payment  of  mon- 
ey; on  money  received  to  the  use  of  anothra 
and  retained  beyond  a  reasonaMe  time  with- 
out tbe  owner's  consent,  express  cx  Implied, 
or  on  money  due  iqion  tbe  settlement  of  ma- 
tured accounts  from  the  day  the  balance  Is 
ascertained."  Hill's  Ann,  Laws,  fi  3587,  as 
amended  October  14,  1888  (Laws  1898.  p. 
tS).  It  will  be  observed  that  the  statute 
employs  the  word  "Interest"  Instead  of  "dam- 
ages,"  but  tbe  term  so  selected  cannot  change 
tbe  character  of  the  cmnpensation  awarded; 
for  after  the  breach  of  a  contract  interest 
Is  never  recoverable  except  as  damages. 


Seton  V.  Hoyt,  84  Or.  266,  55  Fac.  967,  43 
L.  R.  A.  684,  75  Am.  Bt  R^.  641;  Mason  r. 
Callender,  8ui»a;  Jourolmon  v.  Swing,  26 
O.  O.  A.  23,  80  Fed.  604;  Brabiard  v.  Jones. 
18  N.  Y.  35.  In  the  case  at  bar,  ^e  makers 
of  the  IXHid  having  neglected  to  pay  the 
snm  due  thereon  at  matnrlty,  damages  nec- 
essarily resulted,  whicb  should  be  measur- 
edf  In  tbe  absence  of  any  stipulation  to  tbe 
contrary,  by  the  rate  specified  In  the  bond 
as  compensation  for  the  use  of  the  money 
prior  to  the  breach  of  the  contract  Hill's 
Ann.  Laws*  S  ^l-  Such  damages,  however, 
are  inroper^  anticipated  and  adjusted  by  the 
parties,  and,  If  the  rate  thus  agreed  to  be 
inld  iee  the  use  of  money  after  maturity 
does  not  ratceed  tbe  highest  rate  prescribed 
by  law.  the  agreement  l^  the  great  weight 
of  authority.  Is  for  liquidated  damages,  and 
not  In  the  nature  ot  a  penalty,  and,  the  par- 
ties having  agreed  upon  the  payment  of  a 
rate  recovwable  by  express  contract  uo  oror 
was  committed  In  assessing  the  damages  so 
agreed  upon. 

It  Is  maintained  that  the  appellant  was 
titied  to  the  remainder  of  tbe  proceeds  aris- 
ing from  a  sale  of  flie  mortgaged  inremtees 
after  satisfying  tbe  sum  found  to  be  due 
the  plaintiff,  and  hence  an  error  was  commit- 
ted In  decreeing  that  such  remainder  should 
be  deposited  In  court  subject  to  Ita  further 
order.  It  will  be  remembered  tiiat  Samuel 
Parml^  and  wife  owned  a  part  of  said 
land  In  fee,  subject  to  plaintiff's  mortgage, 
which  was  decreed  to  be  sold  fint  If  the 
sum  realised  from  such  sale  was  mora  than 
sufficient  to  satisfy  plaintiff's  decree,  no  ne- 
cessity would  exist  tor  a  resort  to  the  appel- 
hint's  land,  and  the  remainder  of  the  pro- 
ceeds, If  any,  would  belong  to  Parmley  and 
his  wife;  but  If  Insofflclent  for  that  purpose, 
and  the  sale  of  appelhint's  land  became  nec- 
essary, any  sum  that  remained  after  paying 
plaintiff  the  amount  of  his  decree  would  be- 
long to  the  appelant  A  sale  of  real  prop- 
erty imder  a  decree  of  foreclosure  Is  con- 
ducted In  the  same  manner  as  a  sale  there- 
of under  an  execution  In  an  action.  Hill's 
Ann.  Laws,  f  417.  Upon  a  return  of  the 
execution  the  sheriff  shall  pay  the  proceeds 
of  the  sale  to  the  clerk,  who  shall  then  apply 
the  same,  or  so  much  thereof  as  may  be 
necessary,  to  the  satisfaction  of  the  Judg- 
ment; and.  If  any  of  the  proceeds  then  re- 
main, the  clerk  shall  pay  the  same  to  tbe 
Judgment  debtor  or  his  reiuvsoitative.  Id. 
S  296,  Bubds.  3,  5.  It  Is  quite  probable  that 
If  the  decree  had  been  silent  in  respect  to 
the  payment  of  such  remainder  aft«r  the 
satisfaction  of  plalntlfTs  demand,  the  cl«rk 
would  have  been  authorised  to  pay  tbe  same 
to  the  party  entitled  thereto.  It  would  un- 
doubtedly have  been  better  practice  If  the 
decree  had  designated  tbe  party  to  whom  It 
should  be  paid;  but,  as  the  undertaking  on 
app«il  did  not  Btay  the  ^forc^rat  of  the 
decree.  It  Is  possible  that  a  sale  of  the  prem- 
ises may  have  been  made,  and,  if  so,  and  any 

Digitized  by  Google 


934 


67  PACIFIC 


UEPORTEB. 


(Hint 


i-emalnder  exists,  the  necessity  of  secnrlng 
the  court's  order  therefra:,  as  prescribed  In 
the  decree,  If  erroneous,  is  not,  In  oar  Judg- 
ment, so  prejudicial  as  to  require  a  modifica- 
tion thereof. 

There  are  other  errors  alleged,  but  we  do 
not  consider  them  of  sufficient  Importance 
to  require  consideration,  and  hence  the  de- 
cree Is  affirmed. 


m  Hon.  816) 

WHALUX  et  al.  t.  HARRISON. 

(Supreme  Court  of  Montana.    Feb.  24,  1902.) 

CONTRACTS— PUBLIC  POUTCy— PXJBLIC  BUILD- 
INGS —  COMPETITIVE  BtDDINOS  —  APPEAL  — 
niLL  OF  EXCEPTIONS— TIHB  OF  FILING— DI- 
RBCTING  VERDICT. 

1.  Where,  in  a  suit  on  an  alleged  contract, 
plaintiff  alone  tentities  lu  support  of  his  case, 
and  his  evidence,  though  uncontroTerted,  is 
cODfusing,  it  is  error  to  direct  a  verdict  for 
him,  as  the  jar7  should  determine  the  weight 
of  his  testimony. 

2.  Under  Oode  Civ.  Proc.  §  1736,  providing 
that  on  appeal  from  &  final  judgment  any  state- 
ment used  on  a  motion  for  a  new  trial  may  be 
used  eqaally  as  on  appeal  from  an  order  grant- 
ing or  ref  usiug  a  new  trial,  a  Mil  of  exceptions 
used  on  motion 'for  new  trial  may  be  used  on 
ai^eal  from  the  judgment,  though  no  appeal  is 
taken  from  the  order  denying  the  motion. 

3.  Under  Code  Civ.  Proc.  S  1173,  providing 
that,  when  a  motion  for  new  trial  Is  made  on 
a  bill  of  exceptions,  the  party  shall  have  the 
same  time,  aft^  service  of  the  notice  of  inten- 
tion to  move  for  a  new  trial,  to  serve  such  bill, 
as  is  provided  after  entry  of  judgment  by  sec- 
tion 1155,— that  is,  10  days,- and  10  days  after 
service  of  sncb  notice  to  serve  a  statement  of 
the  case,  and  in  either  case  the  judge  may  ex- 
tend the  time  for  30  days  in  addition  to  the 
statutory  time,  where  a  judgment  is  entered  on 
June  9th,  notice  of  iutention  to  move  for  new 
trial  is  served  on  the  16th,  and  on  the  25th 
the  judge  extends  the  time  to  serve  the  bill  of 
exc^ions  to  July  26th,  the  service  of  the  bill 
on  July  24th  is  in  time,  and  it  may  be  used  on 
appeal  from  the  judgment. 

4.  Where  bidders  for  a  school  building,  after 
the  rejection  of  their  separate  bids  and  con- 
sultation with  the  members  of  the  board,  agree 
to  reduce  their  bids,  and  that  in  consideration 
of  a  bonus  part  of  the  bidders  would  let  an- 
other have  the  contract  for  furnishing  stone. 

.  pursuant  to  which  they  procure  the  contract 
without  readvertisement,  such  agreement  is 
void,  as  against  public  policy,  and  affords  no 
basis  for  an  actioa  by  one  of  such  bidders 
against  the  other. 

Appeal  from  district  court,  Lewis  and 
GlaAe  county;  8.  H.  Mclntlre,  Judge. 

Action  by  Stephoi  F.  Whalen  and  James 
8.  Grant,  partners  as  Wbal«i  &  Grant, 
against  William  Harrlaon.  From  a  Judg- 
ment In  favor  of  plaintiffs,  defendant  ap- 
peals. Eeversed. 

Walsh  &  Newman  and  A.  J.  Craven,  for 
appellant  Wm.  Wallace,  Jr.,  for  respond- 
ents. 

MILBURN,  J.  This  case  Is  prosecuted  by 
the  plaintiffs  upon  two  causes  of  action,  one 
being  to  -recover  $1,333.50  and  Interest, 
claimed  to  be  due  upon  an  alleged  contract 
set  forth  In  the  complaint   It  is  alleged  by 


the  plaintiffs,  In  substance,  that  the  defod- 
ant  made  a  proposition  to  the  board  of  school 
trustees  ot  school  district  No.  1.  at  the  city 
of  Helraa,  to  furnish  and  deliver  all  cot, 
carved,  and  rubble  stone  for  the  Helena 
High  School  Building  for  $22,598,  which  bid 
was  rejected;  that  plaintiffs  made  a  bid  to 
the  said  board  to  erect  the  building  and  fur- 
nish all  labor  and  materials  tor  $63,100,  and 
defendant  offered  to  furnish  to  plaintiffs  all 
sandstone  for  $19,000,  and  all  rubble  granlb^ 
at  $1.45  per  perch,  and  on  this  basis  plain- 
tiffs made  th^  bid;  that  this  offer  was  re- 
jected by  the  board  because  another  had 
offered  to  erect  the  building  tor  $63,090,  and 
the  board  asked  plaintiffs  to  reduce  tb^ 
bid  below  $U3,(X>0;  that  they  could  not  do 
80  without  sustaining  financial  loss,  unless 
they  obtained  the  granite  and  sandstone  for 
$19,000;  that  to  induce  the  pUiintUfs  to 
agree  to  construct  the  building  and  furnish 
the  rest  of  the  materials  for  $40,152,  the 
defendant  agreed  to  contract  with  the  board 
to  furnish  all  cut  stone  and  rubble  granite 
for  $22,248,  and,  in  consideration  that  plain- 
tiffs would  construct  the  building  and  fur- 
nish all  the  rest  of  the  materials  for  $40,152, 
and  use  the  stone  furnished  by  defendant 
he  would  pay  th^  the  difference  between 
$19,000  plus  $300,  and  $22,248,  which  dif- 
ference amounted  to  $2,886;  that  thNreupon 
the  defradant  contracted  with  the  school 
board  to  furnish  aatd  cut  stone  and  rubble 
granite  for  $22,248,  and  that  plaintiffs  there- 
upon agreed  to  furnish  all  the  rest  of  the 
matolal  and  construct  the  bnlldlng  for  $40.- 
152;  that  defendant  furnished  the  stone,  and 
received  from  the  school  board  $22,248,  and 
plaintiffs  accepted  the  stme,  and  nmstruct- 
ed  the  building  according  to  their  contract; 
that  def«idant  thereby  became  Indebted  to 
plaintiffs  in  the  sum  of  $2,898,  less  a  credit 
J^or  850  perches  of  granite,  amounting  to  $1. 
232,  leaving  a  balance  due  of  $1,6^.50;  and 
that  other  credits  were  allowed,  wbidi  re- 
duced the  amount  claimed  to  $1,335.50.  It  Is 
then  alleged  that  the  contract  was  reduced 
to  writing,  and  Is  set  forth  In  the  comploiBt 
as  follows: 

"Heloia,  Montana,  July  Slst  1890.  Memo, 
of  agreement  and  understanding  pending  ei- 
ccutlon  of  contract  on  the  basis  hereof: 

Whalen  &  Grant's  bid  H.  S.  S.. . . .  $63,100  00 


Tbey  agree  to  dis   3o0  00 

$62.750  00 

WiUiam  Horrison'B  bid  $22.r)9S  (« 

Ha  agreea  to  disc   350  tW 

$22.248  00 

Building  to  cost  around  $63,100  00 

Less  $350.00x2.   700  00 

$62.JO0  00 


"William  Harrison  agreed  to  furnisli  W- 
&  G.  cut  stone  for  $19,000.00,  which  they 
agreed  to  accept  Wm.  Harrison  will  rt- 
ceive  from  school  committee  $22,24&0ik 
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This  figure  Uududlng  an  estimate  on  tbe  rab- 
ble (granite).  W.  ft  G.  are  entitled  from 
Wm.  Harrison  to  the  difference  betwe« 
919.000  ptiu  $860.00,  above  sbovn  disc.,  and 
$22,248.00,  which  sum  is  |2,898.00;  said 
Wbalen  ft  Grant  having  to  fnmlah  granite 
rabble  for  H.  S.  S.,  which, Wm.  Harrleoa 
agrees  to  deliver  f.  o.  b.  N.  P.  B.  B.  for 
91.4B  per  perch  of  2,240  poonda.  Tbe  above 
la  our  understanding  and  agreement  Wm. 
Harrison.  Stepben  F.  Wbalen.  James  8. 
Grant." 

Th^  aectmd  cause  of  action  Is  set  ilorth, 
dalmlng  a  balance  due  for  work  and  labor 
amounting  to  $188.mt. 

Hie  defendant  demurred  to  each  caoae  ct 
actlcm  for  want  of  substance.  The  demurrer 
was  ovOTuled.  The  defendant  thereupon 
answered  deoying  each  and  ev«y  allegation 
In  th^  complaint  It  la  not  necessary  to 
state  anything  further  coutahied  In  the  an- 
swer. 

Tha«  la  no  serious  attack  made  v^tm 
tbe  judgment  so  far  as  the  second  cause  of 
aetl<m  Is  concerned,  and  we  find  no  amxe 
as  to  It  except  as  appears  hereinafter.  A 
motion  having  beea  made  for  a  continuance 
an  accoimt  of  the  absence  of  the  defendant 
we  find  that  the  court  did  not  »t  tai  dmy- 
Ing  It  as  the  defendant  in  our  (q;>lnlon,  did 
not  show  diligence.  .  A  motion  for  a  nonault 
was  made  after  plaintiffs  submitted  thehr 
case,  and  the  same  was  denied.  Thereupon 
the  defendant  offered  no  testimony,  and  the 
court  <ni  motion  of  plalntifls,  directed  a 
verdict  (or  the  plalntllb  upon  both  causes 
ot  action.  In  thus  directlnjg  a  verdict  the 
Murt  erred.  There  was  only  one  witness,— 
plaintiff  Whalen,— and  he  was  a  largely  In- 
terested party,  who  waa  cross-examined  at 
length,  and  whose  testimony  was  not  clear, 
but  somewhat  confusing.  Under  tbe  cir- 
cumstances of  this  particular  case^  we  think 
that  the  court  should  not  have  taken  up  the 
duty  of  the  Jury,  but  should  have  left  It  to 
them  to  determine  the  weight  to  be  given 
to  his  evidence,  and  the  amount  If  any. 
xrhlch  was  due  to  the  idalntlffs  under  proper 
Instractions  of  the  court 

The  plaintiffs  make  the  point  that  the  bill 
of  exertions  used  on  motion  for  new  trial, 
not  having  been  submitted  within  10  days 
after  the  judgment  was  vaadetei,  therefore 
cannot  be  used  mi  i4)peal  from  the  Jadg- 
ment  No  appeal  was  taken  from  the  <Hr- 
der  which  waa  made  denying  the  motkm 
fm  a  new  trlat  Connsd  inquires  whether 
any  statonent  used  on  motion  for  new  trial 
can  be  used  under  section  1736  of  the  Code 
of  OlTlI  >rocedur^  .If  the  new  trial  inoceed- 
Ings  be  not  prosecute  beyond  the  district 
court  This  section  is  as  ftrilowa:  "On  an 
appeal  from  a  final  Judgmoit  the  appellant 
must  famish  the  court  with  a  copy  of  tbe 
notice  of  appeal,  of  the  Judgment  roll,  and 
of  any  bill  of  ecceptlons  or  statement  In  the 
fase,  upon  which  the  appellant  relies.  Any 
statemrat  used  on  motion  for  a  new  trial 


may  be  used  on  appeal  from  a  final  Judg* 
ment  equally  as  upon  appeal  from  the  order 
granting  or  refusing  a  new  trial.^  Ubder 
the  language  of  this  section  we  cannot  see 
any  reason  why  the  MU  of  exceptions  In 
this  case  may  not  be  used  on  appeal  frcou 
the  Judgment  The  record  was  made  within 
the  time  fixed,  and  while  the  facta  were 
ftesh  in  the  mind  of  the  Judge;  and,  the 
purpose  ot  the  section  being  to  prevent  mul- 
tiplication of  the  records,  and  thia  object 
having  beoi  attained,  we  cannot  see  any  rea- 
Bon  why  sadk  Mil  <^  exceptions  may  not  be 
used  im  appeal  from  the  Judgment  for  all 
pnrpoaes  tcx  which  a  bill  of  exceptions  may 
be  properly  need  on  appeal  from  the  Judg- 
ment 

Having  made  the  inquiry  above  referred 
to,  counsel  proceeds  to  argue  that  the  bill  of 
exertions  was  not  served  In  time;  that  is. 
twlthln  10  days  after  entry  of  Judgment 
But  as  Is  weU  said  by  counsel  tcx  sibi- 
lant, section  1173  of  tbe  Code  of  Civil  Proce- 
dure provides  that  when  a  motion  for  a 
new  trial  is  made  upon  a  bill  of  exceptions, 
the  party  shall  have  the  same  time,  after 
service  of  the  notice  of  intention,  to  move 
for  a  new  trial  to  serve  his  bljl  of  exertions, 
as  Is  provided  after  entry  of  Judgment  by 
section  1155,  and  he  shall  have  10  days  after 
service  of  sueh  notice  to  serve  a  statement 
of  the  case,  and  In  either  case  the  Judge 
may  extend  the  time  not  more  than  30  days 
In  addition  to  the  stetutory  time.  Judgment 
was  entered  June  0,  1887.  Notice  of  Inten- 
tion to  move  for  a  new  trial  was  served  and 
filed  June  10th.  On  Jnne  25th  an  order  was 
made  by  the  Judge  extending  the  time  until 
July  2Qth  to  prepare  and  serve  bUl  of  excep- 
tions and  statement  on  motion  for  new  trial. 
Such  service  was  made  on  July  24th.  Sec- 
tion 1736,  supra,  certainty,  by  its  plain  lan- 
guage, [>ermlts  auch  bill  of  exceptions  so 
saved  and  used  on  motion  for  new  trial  to 
be  "used  tm  appeal  from  a  final  Judgment 
equally  as  upon  appeal  from  the  order  grant- 
ing or  refusing  a  new  trial"  for  all  pur- 
poses for  which  a  bill  ot  exceptions  contein- 
ing  matter  which  a  bill  of  exceptions  may 
pn^rly  present  on  appeal  from  the  Judg- 
ment alone  may  be  lued.  The  words  "any 
statement"  as  used  In  the  section.  Include 
a  bill  of  exceptions.  We  tberefore  do  not 
consider  this  point  of  respondent  well  taken. 

We  are  of  the  opinion  that  the  court  should 
have  granted  the  motion  for  a  nonsuit  as  to 
the  first  cause  of  action,  as  prayed  by  de- 
fendant's counsel.  The  testimony  of  the 
phdntiff  Wfaalen,  after  showing  that  plain- 
tiffs' bid  for  $08,100  and  that  of  diefendant 
for  $22,008,  with  one  ot  a  stranger,  were  re- 
jected by  the  board,  disposes  the  fact  that 
plaintiffs  and  defaidant  afto:  tbe  rejectipn 
of  their  separate  bids,  made  pursuant  to  ad- 
vertisement of  the  board,  got  together  for 
consultation,  all  the  parties  hereto  having 
been  interviewed  by  members  of  the  board, 
who  had  said  that  tbe  bids  must  be  reduced 
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or  the  plan  of  the  building  altered.  Wbalen 
testifies  that:  "It  Beamed  that  the  school 
board  had  been  talking  to  HarriBon,  too,  and 
we  spoke  to  him  about  It,— that  they  were 
going  to  readvertlse  for  bids,  and  do  some- 
thing, if  they  could  not  get  a  lower  bid,— 
and  asked  Harrison  what  he  thought  he  could 
do  about  it;  and  we  told  him  that  we  were 
going  to  talk  with  those  other  parties;  and 
finally  he  Just  came  right  out,  and  [we] 
agreed  that  we  would  stand  $350  If  he  would 
stand  that,  and  let  It  go  at  that;  and,  If 
the  school  board  would  stand  that,  that  It 
was  agreeable  to  us  if  it  was  to  him."  He 
also  testifies  that:  "We  lost  the  proposition 
on  the  first  bid,  but  afterwards,  tiirougb  an 
agreement,  we  were  awarded  the  contract  on 
account  of  agreeing  to  make  this  reduction. 
They  intfflided  to  readvertlse  for  bids,  but 
they  did  not  do  tt"  Also  that:  "We  had  an 
arrangement  with  Mr.  Harrison  whereby  he 
was  to  refund  to  us  the  difference  between 
$19,000  and  the  amount  that  he  had  previous- 
ly put  In  a  bid  for."  Whalen  also  states  in 
evidence  that:  "Befcffe  we  made  a  bid  we 
had  a  little  conversation  with  Harrison 
about  furnishing  cut  stone  for  this  building. 
We  figured  like  this:  If  we  could  get  a  sat* 
Isfactory  bid,  we  would  use  It;  If  we  couldn't, 
we  figured  that  we  would  furnish  the  stone 
ourselves,  and  open  a  quarry;  and  we  had  a 
quarry  picked  out"  From  the  foregoing  It 
seems  to  be  very  apparent  that  both  tb« 
plaintiffs  and  the  defendant  were  desirous 
to  prevent  the  board  from  doing  their  duty 
under  the  law,  to  wit,  to  readvertlse  for  bids 
fnuu  all  who  desired  to  compete;  the  bids 
received  under  the  first  advertisement  hav- 
ing been  all  rejected,  as  condustvely  appears. 
Besides  this,  Whalen  &  Grant  evidently  did 
not  wish  to  be  compelled  to  put  in  a  new  bid 
induding  prices  for  stone,  theireby  compet- 
ing with  Harrison.  The  plan  was  to  avoid 
competition,  and  to  deprive  the  people  of  any 
opportunity  to  possibly  secure  the  construc- 
tion of  tbe  building  for  less  tlfau  $^,400. 
We  think  that  such  a  plan  as  disclosed  by 
tbe  evidence  of  the  plaintiff  Whalen  is 
against  public  policy.  The  cases  in  tbe  re- 
ports of  dedsfon  are  many  upon  this  sub- 
ject, and  the  weight  of  authority  is  in  sup- 
port of  the  propositions:  (1)  As  between  bid- 
ders, each  bidder  must  be  left  free  to  act  ac- 
cording to  his  own  Judgment;  (2)  It  Is  not 
the  results  of  the  agreement,  but  tbe  object 
and  possilde  effect  thereof,  that  determines 
Its  validity;  and  (8)  any  agreanrat  which, 
in  its  object  or  nature,  Is  calculated  to  di- 
minish competition  for  the  obtainment  of  a 
public  contract  to  the  detrlmoit  of  the  pub- 
lie.  Is  void.  The  authwitles  are  so  numerous 
in  support  of  these  princlj^es  that  we  for- 
begr  to  collate  them  here,  bnt  refer  to  the 
discussion  of  this  subject  in  Greenh.  Pub. 
Pol.  p.  ITS  et  seq.,  and  the  cases  cited.  Our 
attention  has  not  been  called  to  any  opinl(m 
or  reasoning  which  conflicts  with  the  views 
herein  expressed. 


Respondents  refer  ns  to  Bilggs  Tlllot- 
son,  8  Johns.  301.   In  this  case  competitlMi 
was  complete,  and  the  CMitract  complained 
of  was  made  aft«r  full  comi»etltloa  was  es- 
tablished,  certain    p^sons  competing  for 
bounty  tor  the  manufacture  of  specimens  ol 
cloth;  the  court  .holding  that,  If  the  contract 
had  been  made  before  complete  mantifacture 
of  the  cloth  which  was  to  compete,  the  con- 
tract would  have  been  void.   This  appears 
to  be  against  respondents,  and  not  In  tbdr 
favor.   They  also  cite  Whalen  t.  Br«uian 
(Xeb.)  51  X.  W.  739.   But  in  this  case  also 
the  law  Is  laid  down  as  we  hare  endeavw- 
ed  to  show  It  to  be;  f<»-  while  the  court  in 
that  case  does  quote  with  approval  words 
from  another  court,  to  wit:    "You  are  not 
to  extend  arbitrarily  those  rules  which  say 
that  a  given  contract  is  void  as  against  pub- 
lic policy,  because.  If  there  Is  one  thii^ 
which,  more  than  another,  public  ptAicy  re- 
quires, It  is  that  men  ot  full  age  and  com- 
petent understanding  shall  have  tbe  utmost 
llbwty  In  cmtracQng.  and  that  their  con- 
tracts, where  entered  into  freely  and  volun- 
tarily, shall  be  held  sacred,  and  shall  be 
enforced  In  courts  of  Justice,"— language 
which  Is  broad  ^ougb,  if  good  law, 'to  malie 
a  contract  to  murder  tbe  president  of  onr 
nation  an  enfcwceable  agreemrat.  Still  tbe 
same  court  does^  as  we  do.  decdare  that  "tbe 
rule,  no  doubt,  is  that  an  agreement  en^ed 
into  by  parties  tm  tbe  purpose  of  pftveot- 
ing  compettilon  bi  the  letting  ot  pnbUe  am- 
tracts  Is  Told,  and  a  like  rule  obtains  whee 
the  necessary  tendency  or  effect  of  the  cm- 
tract  would  be  to  stifle  cmnpetttlMi."  This 
case,  tberefwe.  does  not  sunxxt  the  re- 
spottdmlB'  contmtloo  nndw  tbe  ideadlogs 
and  the  evidence.  The  third  case  brooj^t 
to  our  attention,  by  resptrndents  as  antiiwity 
Is  tbe  case  of  BresUn  t.  Brown,  24  Ohio  St 
566,  15  Am.  R^.  627.   In  the  (^Inbm  In  tint 
case  the  court  uses  this  language: 
public  policy  which,  it  is  sappoeed,  arofds 
this  contract.  Is  that  which  tsmn  fair  and 
h<mest  competition  at  puUfc  sales,  and  tot- 
bids  all  contracts  and  combInatt<Hi8  betmea 
bidders  which  stifle  competltlwL  We  un- 
hesitatlnt^y  admit  tbe  rule  to  be  that  any 
agreement  entered  Into  for  the  purpose  of 
prermtlng  ^mpetitlon  at  such  sales  Is  viM- 
S0(  also,  any  contract  tbe  eltect  ot  vhicfa. 
or  even  tbe  necessary  tendency  ct  whldi, 
is  to  stifle  competition. .  Such  contracts  ars 
abs<dutely  void  betwew  the  parties  tbaet<N 
because  they  are  frandolent  as  against  Oe 
s^er."  This  language  used  in  this  cau 
dted  by  respondents  certainly  does  not  nip- 
port  thdr  contention,  but  the  contrairy.  Tbe 
fourth  supposed  authority  named  by  re- 
j^KMidrats  Is  Greenh.  Pub.  Pol.  p.  ISl.  mt 
Is  a  reference  In  Oremhood  to  the  case  of 
BresUn  r.  Brown,  supra.  In  whlc^  the  court 
although  It  laid  down  the  law  In  the  words 
we  have  quoted,  decided  the  case,  under  Uia 
peculiar  facts  therein,  In  faror  at  the  i^bi- 
tlff,  who  sued  on  the  alleged'  TOtd  oontract; 
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but  on  tbe  next  page  oT  Mr.  Gtoeenbood'e 
irork  (page  182)  we  &id  tbat  be  disapproves 
4tf  tbe  Bald  decision  as  nutde.  Thus  we  find 
JIG  antbmrity  cited  by  reapondents  snKHutlDg 
tbelr  views  tbat  tbe  contract  under  consld- 
oation  is  not  void.  The  fact  Is  that  plalur 
tlffa  practlcaUy  said  to  Harrison  tbls:  "We 
do  not  wish  you  again  to  put  In  yoar  bid  t<x 
tbe  stone  In  opposition  to  us.  If  you  do.  we 
shall  be  forced  to  anderbld  you.  If  we  can, 
aa  we  luive  a  quarry  selected;  and  then  you 
may  not  sell  any  stone  at  alL  If  ycni  will 
put  In  a  bid,  and  give  us  a  bonus  of  so 
much,— tbat  Is,  tbe  difference  between  919,- 
000  and  the  ftce  of  your  bid.  |2%218,— we 
■wUl  not  bid  on  the  8t<me  at  all.  and  thus 
yon  and  we  win  prevent  any  advertising  be- 
ing done,  now  tbat  tbe  first  advertJalng  has 
failed;  and  so  we  will  get  this  work  our- 
s^es  In  a  way  not  known  to  tbe  law.  Ton 
wUl  get  your  money  directly  from  the  board, 
and  we  will  prevent  any  bid  being  made  by 
others  for  less  than  962,400."  In  reasw  and 
upon  anttuvlty  we  believe  such  a  contract  to 
be  void.  We  tberefore  are  of  tiie  oplid<m 
tbat  the  court  erred  In  denying  the  moticoL 
for  a  ntmsult  as  to  tbe  first  cause  of  action, 
aa  the  erldmce  shows  the  contract  to  be 
Told  tor  the  reasons  above  stated. 

Bevwsed  and  remanded  for  fnrtbw  pro- 
ceedings in  accordance  with  tbe  viewa  here- 
in expressed.  Reversed  and  remanded. 

BSAKTLT,  C  J.,  concurs. 

PIGOTT,  J.  I  concur  specially.  With 
the  holding  that  the  court  below  did  not  err 
in  refusing  a  continuance  I  agree.  I  also 
agree  that  the  statement  and  bill  of  excep- 
tions used  on  motion  for  a  new  trial  are 
properly  before  us,  and  must  be  considered 
on  appeal  from  the  Judgment.  I  concur  also 
in  the  holding  that  the  credibility  of  the  wit- 
ness Wbalen  and  the  weight  of  his  testi- 
mony were  for  the  jury,  not  the.  court  and 
that  the  court  erred  in  directing  a  verdict 
for  the  plahitlfla.  For  this  err<«  the  judg- 
ment must  be  reversed.  But  from  tbe  de- 
cision tbat  the  court  below  should  bare  non- 
suited tbe  plaintiffs  ■  In  respect  of  the  first 
cause  of  action  I  reapectfuUy  dlssoit 


(2S  Uont.  m) 

OKAVBR  T.  BTAPP. 
(Sopreme  Court  of  Montana.    Feb.  24«  1902.) 

INJUNCnON^DISSOLTTTION— APPBAL-BVI- 

DKNCE— SUPPICIEKCT. 

Evidence  on  which  a  temporary  injanction 
is  disBolyed  will  be  held  soOlcient  to  sustain 


the  order  of  dissolution  on  appeal,  where  no 
abuse  of  discretion  is  shown,  even  though  It 
would  not  authorize  a  denial  ou  final  hearing 
of  the  relief  demanded  in  the  bill. 

Appeal  from  district  court,  Beavertiead 
county;  M.  H.  Parker,  Judge. 

Injunction  by  Flora  B.  Graver  against  I. 
B.  Btapp.  From  an  order  dissolving  an  In- 
t^ocutoiy  InjuncticHi,  the  idalntlff  appeals. 
Affirmed. 

Jno.  G.  Winis  and  Edwin  N<HTt8.  for  ap- 
pellant Pembertwi  &  Maury,  for  respond- 
eat 

PIGOTT,  J.  On  June  12,  1901,  upon  tlie 
verified  complaint  on  file  in  the  action,  tbe 
judge  at  chambers  made  an  interlocutory 
Injunction  order  restraining  the  defendant  . 
from  Interfering  with  land  upon  which  the 
plaintiff  alleged  she  had  entered  under  the 
desert  land  act  of  congress,  and  from  occu- 
pying or  using  It,  and  requiring  the  defend- 
ant to  remain  away  from  the  land.  On  the 
2Tth  day  of  June  the  defendant  moved  the 
court  to  dissolve  the  Injunction.  Tbe  bear- 
ing was  had  on  the  complaint,  answer,  aud 
affidavits.  On  July  8th  the  judge  below  or- 
dered the  injunction  dissolved,  and  the  plain- 
tiff has  appealed  from  the  order  of  dissolu- 
tion. 

It  is  argued  by  the  defendant  that  tbe 
complaint  does  not  state  facts  sufficient  to 
warrant  tbe  granting  of  tbe  Injunction,  but 
that.  If  It  does,  tbe  evldmce  received  upon 
the  bearing  was  sufficient  to  justify  tbe  or- 
der of  dissolution.  We  shall  not  ctmslder 
the  question  of  tbe  sufficiency  of  the  com- 
plaint to  support  tbe  int^poeltlon  of  equity 
by  way  of  Injunctive  process,  for  on  the 
present  appeal  we  need  go  no  further  than 
to  Inquire  whether,  upon  the  evidence  re- 
ceived at  the  hearing,  the  judge  manifestly 
abused  his  discretion  In  dissolving  the  order 
Of  June  12tb.  It  does  not  so  appear,  and 
upon  the  authority  of  tbe  numerous  cases 
to  that  effect  decided  by  this  court  tbe  order 
appealed  trom  mnst  be  affirmed. 

We  do  not  decide  whether  the  evidence 
would.  If  received  on  a  trial  of  tbe  merits, 
b«  sufficl^t  to  support  a  perpetual  Injunc- 
tion, or  to  defeat  tbe  plaintiff.  No  opinion 
is  Intimated  upon  tbls  question.  That  which 
suffices  to  sustain  an  Interlocutory  injunc- 
tion or  to  justify  its  dissolution  does  not  * 
always  suffice  upon  a  final  trial  of  the  Is- 
sues. Maloney  v.  King,  ^  Mont  — »  64  Pac. 
851. 

The  order  Is  affirmed.  Affirmed. 

BRAKTLT.  a      and  MILBURN,  3.,  con- 

cur.  '  '  ■ 
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STATBI  T.  DOTSOV. 
<8aprem«  Court  of  Montana.   Feb.  24,  1902.) 

HOHICIDB— PRINCIPALS  —  EVIDinf  CB  -  ADMIS- 
SIBILITY—RELEVANCY  —  SUFFICIBNCY  —  IN- 
STRUCTIONS—REFUSAXr-TESTIHONY,  OP  os- 
PBNDANT— WEIGHT. 

1.  Wb«re  a  witnesff  Id  a  homicide  case,  who 
Is  impeachable  as  an  accomplice,  details  cer- 
tain iucriminaMnr  atatements  made  hj  the  de> 
fendant  before  the  commission  of  the  crime, 
and  Btatea  that  he  :-epeated  the  cODTersations 
to  others,  his  testin^ony  ae  to  when  he  did  so 
la  relevant  and  admissible  on  behalf  of  the 
state  as  introductory  of  evidence  which  may 
be  adduced  to  show  whether  the  wicnesa  was 
an  accomplice, 

2.  Where  evidence  objected  to  as  Irrelevant 
la  held  on  appeal  to  be  relevant  for  a  certain 
purpose,  it  is  unoecessar;  to  determine  Its  rele- 
vancy for  other  purposes. 

3.  Defendant,  convicted  of  murder,  became 
Intimate,  white  in  state's  prison,  with  M.,  who 
was  also  a  convict,  and  who.  on  the  ezpiiation 
of  bis  term  of  imprisonment,  killed  defendant's 
father.  There  was  evidence  tending  to  show 
that  defendant  had  told  T.,  who,  with  P.,  was 
also  convicted  as  a  party  to  the  same  crime 
for  which  defendant  was  convicted)  that  be 
bad  hired  M.  to  kill  his  father  in  a  manner 
that  would  appear  to  be  suicide,  leaving  on  the 
body  a  confeasion  that  the  father  and  a  son- 
in-law  bad  committed  tbe  crime  for  which  de- 
fendant waa  imprisoned;  and  tbe  conversa- 
tion was  repeated  by  T.  to  other  persons  be- 
fore the  father  was  murdered.  An  Instrument 
drawn  by  M.,  and  purporting  to  be  a  confes- 
sion by^  the  father  of  being  guilty  of  the  crime 
for  which  defendant  was  convicted,  was  found 
on  the  Iwdy  of  the  father,  and  also  a  will 
forged  by  M.,  by  which  the  father  purported  to 
leave  his  property  to  defendant.  Defendant, 
before  the  murder  of  his  father,  told  P.  to  deny 
a  confession  made  by  the  latter,  and  stated 
that  they  would  soon  get  onL  After  tbe  mur- 
der of  the  father,  but  before  the  body  waa  dis- 
covered, a  lettw  from  M.  was  received  by  de- 
fendant, who  destroyed  it,  and  then  stated  that 
everything  was  working  as  he  expected;  and 
be  thereafter  told  P.  that  they  would  be  out 
in  a  short  time,  and  that  M.  had  followed  de* 
fendaut's  instructions,  and  the  latter  had  sacii- 
ficed  his  father  to  get  his  co-convicts  and  him- 
self out  of  prison.  i/«Id  snfflcient  evidence  that 
defendant  advised  and  encouraged  M.  to  com- 
mit the  murder  to  rendec  the*  defendant  a  prin- 
cipal, under  Pen.  Code,  S  41,  making  any  per* 
son  who  advises  or  encourages  the  commission 
of  a  crime  guilty  as  a  principal,  though  not 
present  in  person. 

4.  Declarations  Of  M.  before  the  commiaalon 
of  the  crime  that  he  was  going  to  the  plsce 
where  deceased  resided,  and  that  be  intended 
to  kill  the  latter  and  thereby  bring  about  the 
release  of  defendant,  were  admissible  against 
the  latter,  as  tending  to  show  the  purpose  of 
M.  to  carry  out  the  conspiracy  between  himself 
and  defendant. 

5.  An  instruction  requested  defMidant, 
that,  to  warrant  a  verdict  on  a  criminal  charge 
on  circumstantial  evidence  alone,  the  circum- 
Btancee  must  be  such  as  to  produce  "nearly" 
the  same  degree  ot  certainty  as  that  which 
arises  from  direct  testimony,  and  sufficient 
to  exclude  all  reasonable  doubt  of  ffnilt, 
bad.  In  being  Qualified  by  the  word  ''neany,'* 
and  is  properly  refused. 

6.  A  refusal  of  reqnested  Instructions  pre- 
senting correct  propositions  of  law  la  not  erro- 
neous, whea  tbe  substance  thereof  Is  embraced 
In  tbe  general  charge. 

7.  An  instruction  that  defendant  may  tesdfy 
In  bis  own  behalf,  but  the  Jury.  In  judging  the 
credibility  and  weight  of  bis  testimony,  "must** 
take  Into  consideration  the  fact  that  he  is  de- 


fendant, and  tiM  enormltj  of  tbe  crime,  b  not 

erroneous,  in  using  the  word  "must"  instead 
of  "may,"  even  though  Pen.  Oode,  I  2442,  pro- 
viding that  the  Jury  in  such  cases  may  take 
into  consideration  the  tact  that  the  witness  b 
the  defendant,  and  the  enormity  of  the  crime, 
before  its  change  in  phraseology  In  1S93,  de- 
clared that  the  jury  '^11"  Uke  into  consid- 
eratioD  the  fact  that  the  witness  Is  a  defend- 
ant, and  tbe  wormitj  of  the  offense. 

Appeal  from  district  court,  Powdl  county: 
J.  M.  Clenients,  Judge. 

Clinton  Dotson  was  coDvIcted  of  murder, 
and  be  appeals.  Affirmed. 

Jos.  C  Smith,  for  appellant  Jas.  Draovaa, 
Att7.  Gen^  for  the  State. 

PIGOTT,  J.  Glinttm  Dotson  mm  conTkt- 
ed  of  tbe  dellbente  murder  of  tme  OUTtt 
Dotson,  and  was  condemned  to  deatb.  He 
has  annealed  from  the  jodgment  and  tbe  oi- 
dw  denjrinj;  bis  mbtion  for  a  new  trtaL 
The  evidence  tended  to  prove  tbe  foUovlng 
facts:  In  October,  1809;  tbe  defendant,  one 
BMaon,  and  one  Pw^ger  were  adjodscd 
guilty  of  tbe  murder  of  one  GnUlnaDe;  tbe 
defendant  being  sentenced  to  ImiolBonmeDt 
tor  99  jears,  and  Benson  and  Perslnger  to 
shorter  tenns.  Tbe  three  men  were  tbea 
taken  to  tbe  state  inrlson  at  Deer  Lodge. 
Oliver  Dotson  was  the  defendanrs  UtSat 
and  Benson's  grandfatho-.  The  defendant 
is  Benson's  uncle.  While  In  the  state  prtsoD 
the  defendant  became  Intimate  with  one  Ufr 
Arthur,  otherwise  known  as  Elemlng,  and 
occasIcHially  calling  himself  Uurphy  or  Unr- 
rajr-a  convict  whose  term  expired  t»  De- 
cember 80,  1900.  In  the  esrtj  part  of  Sep- 
tember. 1000,  the  defendant  UM  Persinger 
that  be  had  hired  McArthur  to  murder  Ollvff 
Dotson;  that  he  had  promised  to  pi^  Uc* 
Arthur  g7,600  for  committing  the  crime,  sod 
that  he  had  the  money  burled  In  Wyoming; 
that  when  McArthur  got  out  of  prison  be 
would  kill  Oliver  Dotson  In  soeh  a  way  as 
to  make  It  seem  a  case  of  suicide,  lesving 
on  tbe  body  a  confession  that  Oliver  Dotson 
and  his  son-in-law  (a  man  named  Gaehlhie) 
bad  killed  Gulllnane,  and  ezoneratlDf  the 
def«idant,  Benson,  and  Persinger;  and  that 
the  three  would  then  be  released  because  of 
the  confession.   This  conversation  Persln- 
t;er  on  December  81,  1900,  on  January  12. 
and  on  February  21.  1001,  repeated  to  other 
persons.   Soon  after  the  defendant  and  Ben- 
son were  taken  to  the  state  prison  tor  the 
murder  of  Cullinane.  tbe  defcndnnt  told  Ben- 
son that  they  would  get  out  In  a  year  or 
two.  and  that  Benson  must  remain  qalet 
On  Christmas  Day,  1900.  five  days  before 
McArthur  was  discharged,  the  defendant 
told  Benson  to  deny  the  truth  of  a  confes- 
sion made  by  Benson  at  the  trial  for  tbe 
murder  of  Cullinane,  and  to  say  that  be  had 
been  forced  to  make  It.   On  the  same  day 
McArthur  informed  another  convict  tbat 
within  three  mouths  after  his  release  he 
would  get  the  defendant  out  of  ivlson.  At 
the  time  McArthur  was  released,  tbe  defend- 
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ant  assured  Benson  that  they  would  be  out 
of  prison  In  two  or  three  months  thereafter, 
but  did  not  Inform  bim  how  McArthur  would 
accomplish  that  result.  McArthur  was  dis- 
charged on  the  evening  of  December  30, 
1000.  He  immediate!;  sought  Olirer  Dot- 
son,  who  lived  alone  in  a  cabin  in  Washing- 
ton gulch,— an  unfrequented  and  Isolated  re- 
gion of  Powell  county.  The  next  day  but 
one  after  his  discharge  he  was  found  at  the 
cabin  with  Dotson,  On  the  15th  day  of 
February,  McArthur  murdered  him,  and  at- 
tempted to  arrange  the  body  so  as  to  pro- 
duce the  Impression  that  the  decedent  had 
committed  suicide.  He  wrote  and  left  near 
the  body  a  confession,  purporting  to  be  sign- 
ed by  Oliver  Dotson,  to  the  effect,  that  Oliver 
Dotson  and  Caehline  had  murdered  Culll- 
nane,  and  that  defendant  and  Benson  and 
Perslnger  were  innocent  of  that  crime;  that 
he  was  tired  of  living,  and  was  about  to 
kiil  himself,  and  hoped  the  defendant  would 
forgive  the  wrong  done  to  him  by  his  father. 
McArthur  also  wrote  and  placed  near  the 
body  the  pretended  will  of  Oliver  Dotson, 
giving  to  the  defendant,  whom  he  had 
"wronged  and  put  In  prison,"  his  property, 
except  $5  to  each  of  bis  other  six  children. 
On  February  16,  1901,  the  defendant  receiv- 
ed a  letter  from  McArthur,  which  he  de- 
stroyed. Between  the  16th  and  the  20th  of 
that  month  the  defendant  informed  Per- 
slnger that  he  had  received .  a  letter  from 
MeArthra-,  "and  that  everything  was  work- 
ing just  as  he  expected."  On  February  20th 
tiie  body  of  Oliver  Dotson  was  found.  Some 
time  after  February  20th  one  of  the  contract- 
ors of  the  prison  induced  the  defendant  to 
tell  him  where  McArthur  was,  and  McAr- 
thur was  apprehended  at  the  place  mention- 
ed by  the  defendant.  On  February  24th  the 
defendant  told  Perslnger  that  they  would 
be  out  in  a  short  time;  that  McArthur  "has 
done  it  Just  as  I  expected  him  to  do  it. 
•  ♦  •  I  have  sacrificed  the  life  of  my* 
own  father  to  get  you  fellows  out  of  here, 
and  myself  too,  and,  if  you  give  me  away, 
I  will  turn  state's  evidence.  1  have  not 
done  anything  to  turn  state's  evidence  on." 
Dining  the  trial  of  the  defendant,  McArthur 
asked  him  to  make  a  confession,  which  the 
defendant  promised  he  would  do,  but  ou  the 
next  day  he  Informed  the  officer  in  whose 
enstody  he  was  that  upon  the  advice  of  his 
counsel  he  refused  to  say  anything  about 
the  matter  until  after  the  trial.  About  April 
let  the  defendant  told  Perslnger  that  he 
had  remarked  to  Benson  that  what  McAr- 
thur bad  dtme  showed  McArthur  to  be  a 
tme  friend. 

1.  The  witness  Perslnger,  after  stating  the 
conversation  between  himself  and  the  de- 
fendant in  which  the  latter  said  that  he  had 
hired  McArthur  to  murder  Oliver  Dotson, 
and  that  McArthur  would  do  so  upon  bis 
release  from  prison,  testified,  without  objec- 
tion, that  he  had  told  others  about  the  con- 
\er8ation.   He  was  then  asked  to  state  when 


he  repeated  the  conversation,  to  which  ques- 
tion the  defendant  objected  as  irrelevant 
and  immaterial.  The  objection  having  been 
overruled,  the  witness  answered  thflt  he  told 
of  the  conversation  on  December  31.  1900, 
on  January  12,  and  on  February  21,  1901. 
This  action  of  the  court  was  excepted  to,  and 
Is  specified  as  the  first  error.  Counsel  sug- 
gests, rather  than  argues,  that  the  evidence 
was  irrelevant.  When  ofltered,  the  testimony 
was  admissible  as  Introductory  to  evidence 
that  might  thereafter  be  adduced  upon  the 
Question  whether  Perslnger  was  a  conspira- 
tor with,  and  hence  ^n  accomplice  of,  the 
defendant  and  McAi^hur  in  the  murder  cf 
Oliver  Dotson.  It  was  therefore  deemed  to 
be  relevant  Since  this  reason  is  sufficient 
to  sustain  the  ruling  of  the  court,  we  need 
not  Inquire  whether  upon  other  grounds  the 
testimony  was  relevant  evidence. 

2.  The  distinction  recognized  by  the  com- 
mon law  between  principals  and  accessories 
before  the  fact  is  abolished  in  this  state,  and 
all  persons  concerned  In  the  commission  of 
a  crime,  whether  they  directly  commit  the 
let  constituting  the  offense,  or  aid  and  abet 
In  its  commission,  or,  not  being  present,  have 
advised  or  encouraged  Its  commission,  are 
principals.  Pen.  Code,  S  41.  The  defendant 
was  not  physically  present  when  Oliver  Dot- 
son  was  murdered  by  McArthur,  and  his 
counsel  argue  that  the  evldoice  was  Insuffi- 
cient to  Justify  the  verdict  That  the  evi- 
dence was  ample  to  prove  the  guilt  of  Mc- 
Arthur is  not  controverted.  With  his  own 
hands  he  deliberately  murdered  the  decedent. 
The  contention  is  that  there  was  not  enough 
evidence  to  prove  the  existence  of  a  con- 
spiracy between  the  defendant  and  McAr- 
thur to  commit  the  crime.  But  we  are  of 
the  opinion  that  the  evidence  was  sufficient 
to  establish  the  fact  that  the  defendant  ad- 
vised and  encouraged  McArthur  to  murder 
Oliver  Dotson.  The  Jurors  were  the  exclu- 
sive Judges  of  the  credibility  of  the  witnesses 
and  of  the  weight  to  be  given  to  the  evi- 
dence. 

3.  To  the  Introduction  in  evidence  of  dec- 
larations made  by  McArthur  In  January, 
1901,  that  he  was  going  to  Washington  gulch 
"on  a  matter  of  business  to  do  a  Job  there 
fqr  friends  that  are  going  to  stake  me,  and 
It  is  a  matter  of  secrecy  between  me  and 
them,"  and  that  he  intended  to  kill  Oliver 
Dotson  and  thereby  bring  about  the  release 
of  the  defendant,  objection  on  the  ground 
of  incompetency,  immateriality,  and  hearsay 
was  inteii>osed  and  overruled.  The  learned 
judge  who  so  aldy  and  fairly  tried  the  cause 
did  not  err.  Suffice  It  to  say  that  these  dNs 
laratlona  tended  to  show  McArthur's  inten- 
tion to  accomplish  the  purposes  of  the  con- 
spiracy tlien  in  existence  between  the  defend- 
ant and  himself,  and  to  prove  his  guilt  of  the 
murder  subsequently  done.  Evidence  of  the 
ACt  or  declaration  of  a  conspirator  which  re- 
lates to  the  conspiracy  may,  after  proof  of 
.the  conspiracy,  be  given  against  his  co-con- 
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spfrator.  Oode  Ctr.  Proc.  {  3146,  mbd.  6; 
I'en.  Code,  §  2078;  State  v.  Byers,  16  Mont 
505,  41  Pac.  70S;  Harrlnffton  v.  Mining  Co., 
10  Mont  411,  48  Pac.  758;  Plncus  t.  Reyn- 
olds, Id  Mont  504.  49  Pac.  140. 

4.  The  defendant  prayed,  and  it  Is  assum- 
ed the  court  refused  to  give,  the  following 
instruction:  "The  rule  of  law  Is  that  to 
warrant  a  conviction  on  a  criminal  charge 
upon  circumstantial  evidence  alone,  the  cir- 
ctunstances  should  be  such  as  to  produce 
nearly  the  same  degree  of  certainty  as  that 
which  arises  from  direct  testimony,  and  suf- 
ficient to  exclude  all  r^sonable  doubt  of  the 
defendant's  guilt  Th9  circumstances  ought 
to  be  of  such  a  nature  as  not  to  be  reason- 
ably accounted  for  on  the  supposition  of  the 
defendant's  Innocence,  but  be  p^ectly  recon- 
cilable with  the  supposition  of  his  guilt  The 
court  Instructs  the  jury  that  It  Is  an  Invaria- 
ble rule  of  law  that,  to  warrant  a  conviction 
for  a  criminal  offense  upon  circumstantial 
evidence  alone,  such  a  state  of  facts  and  cir- 
cumstances mnst  be  shown  as  that  they  are 
all  consistent  with  guilt  of  the  party  char- 
ged, and  such  that  they  cannot  upon  any 
reasonable  theory,  be  tme,  and  the  party 
charged  be  Innocent"  The  word  "nearly" 
made  the  Instruction  prayed  for  bad,  and  It 
was  properly  refused.  State  v.  Ryan,  12 
Mont  297.  30  Pac.  7&  The  unobjectionable 
parts  of  It  were  given  in  the  charge  of  tlie 
court.  Other  speciflcatlons  of  error  In  re- 
spect of  refused  Instructions  asked  for  upon 
the  subject  of  circumstantial  or  indirect  evi- 
dence are  disposed  of  by  the  observation  that 
the  substance  of  them  was  embraced  In  the 
general  charge. 

5.  Among  the  Instructions  given  were  the 
following:  "A  witness  is  presumed  to  speak 
the  truth.  This  presumption,  howevM-,  may 
be  repelled  by  the  manner  In  which  he  or 
she  testifies,  by  the  character  of  his  or  ber 
testimony,  or  by  his  or  her  motives,  or  by 
contradictory  evidence.  You  are  instructed 
that  your  power  of  judging  of  the  effect  of 
evidence  Is  not  arbitrary,  but  to  be  exer- 
cised with  legal  discretion  and  In  sulxH^na- 
tlon  to  the  rules  of  evidence.  The  jury  are 
the  exclusive  judges  of  tbe  credibility  of  the 
witnesses  and  the  weight  to  be  given  their 
testimony."  No.  19.  "A  defendant  In  a  crim- 
inal case  may  be  sworn  and  may  testify  in 
his  own  behalf.  In  such  a  case  the  jury.  In 
judging  of  tbe  credibility  and  weight  to  be 
given  his  testimony,  must  take  into  consld- 
eratlcm  the  fact  that  he  Is  the  defendant,  and 
the  nature  and  enormia  of  the  crime  of 
which  be  Is  accused.  You  are  Instructed  that 
you  have  no  right  to  disregard  the  testlmtmy 
ot  the  defendant  oa  the  ground  alone  that 
he  la  the  defendant  and  stands  charged 
with  the  commission  of  a  crime.  The  law 
preamnea  the  defendant  to  be  innocent  until 
he  Is  proved  guilty  by  the  evidence  beyond 
a  reasonable  doubt  and  the  law  allows  blm 
to  testify  in  his  own  behalf;  and  tbe  jury 
ahoold  fairly  and  Impartial^  ctmsider  his 


testimony,  under  tbe  Instructions  above  giv- 
en, together  with  all  the  oth^  evidence  la 
the  case,  and  If,  from  all  the  evidence,  tbe 
jury  have  a  reasonable  doubt  as  to  the  guilt 
of  the  defendant  It  Is  your  duty  to  acquit 
hhu."    No.  21.    Section  2442  of  the  Penal 
Code  provides  that  a  "defendant  In  a  crim- 
inal action  or  proceeding  cannot  be  compel- 
led to  be  a  witness  against  himself;  bat  he 
may  be  sworn,  and  may  testify  In  his  own 
behalf,  and  the  jury  in  judging  of  his  cred- 
ibility and  the -weight  to  be  given  to  his- 
testimony,  may  take  into  conslderatltm  the 
fact  that  he  Is  the  defendant  and  the  na- 
ture and  enormity  of  the  crime  of  which  tie 
Is  accused.  If  the  defendant  does  not  claim 
the  right  to  be  sworn,  or  does  not  testify, 
it  mnst  not  be  used  to  his  prejudice,  and  the 
attorney  prosecutii^  must  not  comment  to 
tbe  court  or  jury  on  the  same."  C<HnplalQt 
is  made  of  the  word  "must"  in  Instruction 
numbered  21;  counsel  for  the  defendant  con- 
tending that  the  use  of  this  word  instead  of 
the  statutory  word,  "may,"  was  prejudicial 
error.   We  think  it  was  not   Jurors  are  in 
duty  bound  to  consider  all  the  evidence. 
They  must  In  obedience  to  their  oaths,  con- 
sider whatever  tends  to  abed  light  upon  the 
credibility  of  witnesses  and  the  weight  of 
evidence.   They  are  not  at  liberty  to  with- 
hold their  consideration  from  any  evidence. 
They  must  Impartially  c<Misider  it.  and  then 
give  to  It  soch  weight  as  they  believe  It 
draerves,  or  If,  after  fairly  considering  It 
they  are  satisfied  that  It  Is  not  entitled  to 
any  w^ght  they  should  In  their  subsequent 
deliberations  disregard  It  Counsel  say  that 
under  tbe  plain  terms  of  the  statute  the 
jury.  In  judging  of  the  def^dant's  credibil- 
ity and  the  weight  to  be  given  to  bis  testi- 
mony, are  at)  lib«^y— that  is,  have  permis- 
sion—to take  into  consideration  the  fact  that 
he  Is  the  defendant  and  the  nature  and 
enormity  of  the  crime  of  which  he  Is  accoa- 
>ed,  but  are  under  no  obligation  to  do  so. 
If  this  position  be  tenable^  the  following 
sot^osed  instructitm  would  correctly  state 
the  law:   "A  defendant  in  a  criminal  action 
cannot  be  compelled  to  be  a  witness  against 
himself,  but  he  may,  under  oath,  voluntarily 
testify  in  his  own  behalf.    The  defendant 
has  availed  himself  of  this  privilege;  and. 
In  judging  of  his  credibility  and  the  weight 
to  be  given  to  his  testimony,  you  may  or 
may  not  &s  you  see  fit  take  Into  consid- 
eration the  fact  that  he  Is  the  defendant 
and  the  nature  and  enormity  of  the  crime 
charged.   These  matters  you  are  at  libtfty 
to  exclude  from  any  consideration  whatever. 
The  court  has  already  charged  that  you 
must  consider  all  tbe  evld^ee,  and  such  la 
the  general  rule  of  law,  subject  to  but  one 
exception:    When  you  judge  at  the  defend- 
ant's credibtllty  and  the  weight  of  his  testi- 
mony, you  are  under  no  obl^atloa  to  con- 
sider, think  upon,  or  regard  tbe  fact  that 
he  is  the  defraidant  on  trial  for  murder  of 
tbe  first  d^ee,  and  tberefiure  vitally  inta- 
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ested  in  the  remit  Bnch  facts  7011  may 
utterly  ellmtnate  and  refuse  to  consider,  in 
jawing  iMC  tbe  credlttBlty  of  the  defendant 
as  a  witness,  and  tbe  weight  to  be  given 
to  his  testimony."  purely  the  leglslatlTe  as- 
aemb^,  by  the  wotd  "may,"  did  not  Inteod 
that  Jurors  might  refuse  tojcmslder  matters 
lawfully  laid  before  them.  Upon  the  gm- 
eral  iMinciples  stated  in  Ore  Purchasing  Co. 
T.  Lindsay.  26  Mont.  — ,  6S  Pac.  715,  and 
to  avoid  absurdity,  we  think  "may"  should 
be  Interpreted  to  mean  "shall"  w  "must"; 
and  such  seems  to  have  been,  the  oplnimt  ot 
this  court  in  State  t.  McOlellan.  23  Mont 
632.  69  Pac.  921,  75  Am.  St  Rep.  668,  where 
an  Instmctlon  that  the  Jury,  in  Judging  of 
the  credibility  of  the  defendant  as  a  witness 
and  (tf  the  weight  to  be  given  to  his  testl- 
m<Hiy.  Should"  take  into  conslderatlOQ  the 
fact  that  be  Is  the  d^endant  and  the  na~ 
ture  and  enormity  of  the  crime  ot  which  he 
is  accused,  was  approved.  If  "may"  had 
been  used  Instead  ot  "must**  In  the  instruc- 
tion of  which  complaint  is  made,  we  think 
the  ordinary  Jurw  would,  In  the  light  of  the 
other  Instructions,  certainly  have  undwstood 
It  to  be  the  equivalent  of  **shan"  <Mr  "mi»t** 
Although  counsel  have  not  called  attentimi 
to  it  we  note  that  from  1ST2  until  the  1st 
day  of  July,  1885,  when  the  Penal  Oode  was 
adopted,  the  statute  of  tbe  territory  and 
state  of  Montana  provided  that  the  Jury,  In 
judging  of  the  credibility  of  tbe  defendant 
and  of  the  weight  to  be  given  to  his  testl- 
mony,  "shall  take  Into  conslderatlfm  the  fact 
that  he  is  the  defendant  and  the  nature  and 
enormity  of  the  crime  of  which  he  Is  ac- 
cused." Section  15,  c.  3,  Cr.  Laws  (Codified  St 
1S71-72,  p.  271;  section  15.  div,  4.  Cr.  Laws. 
Comp.  St.  1887).  We  do  not  thUik  the 
change  from  "shall"  to  "may"  made  by  the 
Code  of  1885  Is  significant  of  a  legislative 
Intent  to  allow  Jurors  the  liberty  of  tefnstng 
to  consider  evidence  or  matter  properly  ad- 
duced before  them.  "Every  change  of 
phraseology,  however,  does  not  indicate  a 
change  of  substance  and  intent  •  «  • 
The  changes  of  phraseology  may  result  from 
the  act  being  the  production  of  many  minds, 
and  from  being  compiled  from  different  sour- 
ces. Hence  the  presumption  of  a  change  g' 
Intention  fttnn  a  change  of  language  Is  ot 
no  great  weight,  and  must  mainly  depend  on 
the  intrinsic  difference  as  resulting  from  the 
modification.  A  mere  change  In  the  words 
of  a  revision  will  not  be  deemed  a  change 
In  the  law  unless  It  appears  that  such  was 
the  Intention.  The  Intent  to  change  the  law 
must  be  evident  and  certain.  There  must 
be  such  substantial  change  as  to  import  such 
Intention,  or  it  must  otherwise  be  manifest 
from  other  guides  of  interpretation,  or  the 
dlff««nce  of  phraseology  will  not  be  deemed 
expr^ive  of  a  different  Intention."  Suth. 
St  Const  I  256.  That  tbe  legislative  design 
was  not  to  cfiange  the  law  so  that  "may," 
as  permissive  only,  should  8U[q;>lant  the  Im- 
perative "shall,"  Is  clear. 


Several  questions  of  practice  have  been 
argued  by  the  attorney  general,  but  as  the 
TlewB  expressed  dispose  of  the  appeals  ad- 
versely to  tbe  defmdant  we  prefer  to  re- 
serve them. 

Let  the  Judgmoat  and  the  order  reusing 
a  new  trial  be  affirmed.  Affirmed,, 

BBANTLT.  O.  and  MILBUBN,  J.,  con- 
car. 


(26  Most.  279) 

In  re  BARKEIR'S  ESTATE. 

(Supreme  Court  of  Montana.    Feb.  24,  1902.) 

SirrTLBMSNT  OP  BSTATBS— APPEALS— OUDBBS 
RBVISWABLB— RBJBCTION  OF  CLAIMS. 

1.  Code  Civ.  Proc.  i  1724,  declares  that  an 
appeal  is  taben  from  an  order  by  filing  a  no- 
tice stating  the  appeal  from  the  same,  or  some 
specific  part  thereof.  In  a  proceeding  to  settle 
an  estate,  the  court  made  an  order  settling  tbe 
administrator's  account,  and  he  appealed,  com- 
plaiuins  of  that  part  of  the  order  disallowing 
two  certain  items,  and  also  a  portion  thereof 
directing  him  to  deliver  certain  stock  to  a  ^w- 
dal  administratrix.  Beading  a  recital  in  the 
first  paragraph  of  the  notice  of. appeal,  with 
each  of  tbe  three  other  paragraphs,  which  were 
numbered  in  consecutive  order,  there  was  a 
s^wntte  notice  of  appeal  for  each  pert  com- 

'  plained  of.  Held  not  an  appeal  from  the  order 
OS  a  whole,  but  separate  and  distinct  appeals 
from  the  different  parts  thereof. 

2.  An  order  settling  an  administrator's  ac- 
connt,  disallowing  two  certain  itons,  and  di- 
i-ecting  him  to  deliver  certain  stock  to  a  spe- 
cial administratrix,  though  included  io  one  pa- 
per, is  in  effect  several  distinct  and  separate 
orders,  and.  though  embraced  in  one  notice  of 
atqpeal,  will  be  so  treated  for.  the  purposes  of 
the  appeal. 

3.  Under  Code  Olr.  Proc.  §  2T93,  providiriB 
that  on  the  day  appointed  any'person  interest- 
ed In  an  estate  may  file  exceptions  to  an  ad- 
ministrator's account  and  contest  it,  the  al- 
lowance of  an  individual  claim  of  an  adminis- 
trator aF^ainst  the  estate  is  not  conclusive,  bnt 
tbe  parties  interested  may  conteA  it  when  his 
eccoont  is  presented. 

4.  Code  Civ.  Proc.  $  2608,  providing  that.  . 
where  a  claim  against  an  estate  is  rejected, 
the  holder  must  bring  sUtt  within  a  certain 
time  or  be  barred,  provides  an  exclnsive  rem- 
edy, and  an  order  disallowing  the  claim  is  not 
appealable;  Code'CSv.  Proc.  $  1722,  and  Sess. 
Laws  1899.  p.  140,  enumerating  appealable  or- 
ders, not  providhw  for  such  appeiu. 

5.  Under  OodeClv.  Peoc.  S  1721.  providing 
that  "a  party  aggrieved  may  appeal, '  etc.,  a 
person,  iu  bia  capacity  as  administrator,  cannot 
appeal  from  an  order  disallowing  his  indiTld- 
ual  claim  aeainst  the  estate,  ud  on  such  an 
appeal  his  mdividnal  rights  will  not  be  con- 
sidered. 

0.  An  sE^al  will  not  lie  from  an  order  dl- 
rectiug  an  administrator  to  turn  over  certain 
assets  t6  his  successor  on  resignatlou  or  re- 
.movaL 

Appeal  from  district  c<nirt  Cascade  comi- 
ty; J.  B.  Leslie,  Judge.  ' 

Proceeding  to  settle  the  estate  of  Edwin  J. 
Barker,  d*eased.  Order  settling  the  ac- 
count of  David  L.  S.  Barker  as  administra- 
tor, disallowing  certain  objected  items,  and 
directing  the  administrator  to  turn  over  the 
assets  to  Marcella  Barker,  appointed  fecial 
administratrix,  and  the  administrator  ap- ' 
peals.  Dismissed. 
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Fletcber  Maddox  and  H.  G.  Mclntlre,  for 
appellant  T.  E.  Brad7  and  Wm.  O.  Down- 
ing, for  reapondent 

BRANTLY.  C.  J.  Motion  to  dismiss  ap* 
peals.  On  July  12,  1001,  the  appellant,  Da* 
rid  L.  S.  Barker,  as  adtqlDistrator  of  the  es- 
tate of  Edwin  J.  Barker,  deceased,  filed  an 
account  of  bis  administration  covering  the 
time  from  ills  appointment  until  that  date, 
and  asUed  that  it  t>e  allowed.  At  that  time 
there  was  pending  a  petition  filed  by  Marcel- 
la  S.  Barker,  the  widow  of  the  deceased, 
charging  the  administrator  with  mismanage- 
ment and  fraud  In  connection  with  his  trust, 
and  asking  that  he  be  removed  from  bis  of- 
fice. This  petition  had  been  pending  for 
some  time,  and  some  evidence  bad  been  heard 
In  SDpport  of  the  charges.  Marcella  S.  Bark- 
er also  filed  written  objections  to  certain 
items  In  tbe  account  and  asked  that  they  be 
disallowed.  One  of  these  items  was  a  charge 
of  ¥500  for  attorney's  fees  claimed  by  the 
administrator  to  hav«  been  paid  for  services 
rendered  in  connection  with  the  eetate.  An- 
other was  an  Individual  dalm  of  David  U 
S.  Barker,  tbe  administrator,  as  creditor  of 
tbe  deceased,  which  bad  theretofore  been  pre- 
sented to  the  Judge,  and  bad  been  Indorsed 
"Allowed."  The  amount  of  this  claim  is  $2,- 
008.80.  A  bearing  was  had  upon  tbe  ac- 
count and  the  petition  for  removal,  upon  evi- 
dence then  and  theretofore  taken;  but  before 
the  motion  was  finally  submitted  the  petition 
for  removal  was  withdrawn,  and  the  ad- 
ministrator tendered  to  the  court  bis  resig- 
nation, in  writing,  asking  the  court  to  dis- 
charge blm  upon  settlement  of  tbe  account 
On  August  1.  1001,  tbe  court  made  an  order 
settling  the  account  after  strlldng  out  some 
of  tbe  items  objected  to.  Including  $250  of 
tbe  first  and  the  whole  of  the  second,  men- 
tioned above.  Tbe  order  also  directed  tbe 
administrator  to. deliver  to  Marcella  Barker, 
who  was  at  tbe  same  time  appointed  special 
administratrix,  all  tbe  property  and  assets 
In  his  bands  belonging  to  the  estate,  and  to 
file  his  receipts  therefor  for  approval  and 
final  discharge.  Tbe  order  q>eciQcally  men- 
tioned 426,720  shares.of  tbe  stock  of  tbe  Big 
Seven  Mining  Company,  which  at  tbe  hearing 
tbe  administrator  bad  endeavored  to  show 
did  not  belong  to  the  estate,  but  to  .Tane 
Barker,  tbe  mother  of  himself  and  deceased, 
and  were  In  his  hands  as  her  agent  Before 
striking  out  tbe  Item  of  (2,068.80,  the  court 
revoked  the  previous  allowance  of  It  as  a 
claim  against  the  estate.  The  administra- 
tor thereupon  took  bis  appeals  to  this  court 
from  the  parts  of  the  order  disallowing  tbe 
two  Items  mentioned,  and  also  that  portion 
of  It  requiring  him  to  deliver  ^tbe  mining 
stock  to  tbe  special  admlnLstratrlx.  Marcel- 
la Barker  has  filed  ber  motion  to  dismiss  tbe 
appeals  from  those  portions  of  the  order  dls- 
allr  wing  tbe  second  Item  of  $2,008.80,  and  di- 
recting the  delivery  of  the  stock,  on  tbe 
ground,  among  others  wblcb  it  Is  not  aecea- 


sary  to  notice,  ttiat  the  orHen  are  not  aiqteal- 

abl& 

1.  The  appellant  contends  that  be  has  ap- 
pealed from  the  order  as  a  whole,  and  that 
tbe  motion  cannot  t>e  entertained.  Tbe  no- 
tice shows  that  the  appellant  lu  taking  the 
appeals,  proceeded  upon  the  assumption  that 
they  are  separate  and  distinct;  for  if  tbe 
recital  In  the  first  paragraph  of  It  be  read 
with  each  of  the  three  others,  which  are 
numbered  In  consecutive  order,  there  la  a 
s^arate  and  distinct  notice  for  each  an>eaL 
Bvldeotly  counsel  for  appellant  had  in  mind, 
when  giving  tbe  notice,  section  1724  of  tbe 
Cede  of  Civil  Procedure  which  «mtemplatei 
tbe  taking  of  appeals  firom  a  Judgment  or 
order,  or  a  specific  part  thereof,  and  proceed- 
ed upon  the  theory  that  be  could  take  the 
appeals  as  he  did.  Tbe  appeals  may  there- 
fore, upon  this  theory,  be  treated  as  sepa- 
rate and  distinct  and  tbe  motion  may  be 
entertained  as  to  the  two  at  wblcb  It  Is  d^ 
ri'cted.  Furthermore,  though  the  action  tak- 
en by  the  district  court  at  that  time  Is  all  in- 
cluded In  the  seme  papa:,  several  distinct 
and  separate  orders  were  made,  and  each 
of  these,  for  the  purposes  of  appeal,  must  be 
BO  treated,  though  all  are  Included  in  tbe 
same  notice.  The  portion  of  tbe  order  dl«- 
allowhig  the  David  U  S.  Barker  Individual 
claim  of  $2,098.80  Is.  In  legal  effect  a  rejec- 
tion of  the  claim  against  tbe  estate  In  tbe 
first  Instance.  It  was  wltbln  tbe  power  of 
the  court  to  reconsider  Its  action  In  allow- 
ing tbe  claim  upon  presentation  by  Barker, 
and  when  this  waa  done  It  stood  In  exactly 
tbe  same  condition  as  If  It  bad  rejected  tn 
the  first  Instance.  The  allowance  bad  the 
effect  only  of  placing  the  claim  among  the 
acknowledged  debts  of  the  estate,  to  be  paid 
In  due  course  of  administration.  It  was  not 
conclusive  upon  tbe  heirs  or  others  Interest- 
ed In  tbe  estate,  but  the  right  was  still  re- 
served to  them,  upon  presentation  of  tbe  ac- 
count to  contest  and  have  it  rejected.  Code 
Civ.  Proc.  S  27!}3;  In  re  Moulllerafs  Estate. 
14  Mont  245,  30  Pac.  185;  In  re  SuUenbef^ 
ger's  EsUte,  72  Gal.  540.  14  Pac  S13:  In  re 
Swain's  Estate,  67  Cat  637,  8  Pac.  497; 
Welhe  v.  Statham,  07  Cat  84.  7  Pac  143. 
Tbe  portion  of  tbe  order  which  operated 
as  a  rejection  of  the  claim  was  a  separate 
and  distinct  act  from  tbe  order  allowing  tbe 
account  The  same  may  be  said  of  that  por- 
tion of  the  order  directing  tbe  delivery  of  tbe 
stock  to  the  special  administratrix.  It  bad 
nothing  to  do  with  the  matters  InTolved  In 
the  account 

2.  The  order  rejecting  tbe  claim  of  $2,098l- 
80  Is  not  appealable,  tor  tbe  reason  that 
there  Is  no  provision  In  the  statute  permit- 
ting an  appeaL  Code  Clv.  Proc  1  1722;  Sess. 
Laws  1800.  p.  146;  In  re  Tuoby's  Esute,  23 
Mont  806,  58  Pac  722.  In  such  case  tbe 
claim  must  be  enforced  against  tbe  eatats 
under  tbe  provisions  ot  section  2608  of  the 
Code  of  Civil  Procedure.  The  remedy  there 
provided  Is  exclusive.  There  ta  another  eo»* 
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Biderattoo  wblcb  li  also  cimcltuiTe  upon  the 
appellant.  An  appeal  is  allowed  In  any  case 
to  those  persona  only  who  are  aggrlered  b7 
tlie  judgment  <a  wdor  complained  of.  Code 
CiT.  Proc.  I ITCL.  The  r^ectlon  of  the  claim 
of  David  L.  8.  Barker  In  Jils  capacity  as  a 
creditor  €£  the  deceased  In  no  way  affected 
the  rights  of  Darld  L.  8.  Barkw  in  bis  ca- 
paclQr  as  admbilstrator.  In  each  capacity 
be  Is  a  different  person,  and  has  distinct  and 
separate  rights.  The  appeal  baring  been 
taken  by  talm  In  his  (^clal  capacity  his  In- 
dtTldnol  rights  cannot  be  considered,  be- 
eanse  they  are  not  before  us,  eTen  though  It 
be  conceded  that  he  had  the  right  of  appeal 
in  his  Individual  capacity.  In  re  Phillips* 
Estate,  18  Mont  314.  45  Fac.  222. 

8.  Nor  doea  the  statute  permit  an  appeal 
from  an  order  directing  an  administrator  to 
turn  over  to  his  successor,  upon  resignation 
Iff  removal,  the  property  belonging  to  the 
estate,  or  which  has  come  Into  his  hands  as 
snch.  If  tb»  partlctdar  property  belonged  to 
the  estate,  <ff  came  Into  his  bands  because 
of  his  official  position  as  administrator.  It 
was  raitlrely  proper  for  the  order  to  be  made, 
and,  as  administrator,  be  was  bound  to  obey 
it  If  It  did  not  belong  to  the  estate,  and 
was  not  held  as  soch,  the  court  bad  no 
power  to  compel  blmto  part  with  It  Upon 
the  settlement  of  accounts  the  court  has  no 
power  to  adjudicate  and  finally  determine 
qnratliHis  of  title  between  the  estate  and 
third  penons.  This  can  be  done  by  action 
only.  In  which  the  parties  may  be  accorded 
the  light  of  trial  in  the  ordinary  way.  If, 
tiierefore,  David  L.  8.  Barker  held  the  stock 
by  any  other  right  than  as  administrator, 
the  order  cannot  affect  such  right  It  Is 
■imply  void.  If  be  obtained  Its  custody  by 
Ttrtne  of  bis  appointment  as  administrator, 
and  not  in  bis  lodlvldual  capacity,  the  order 
was  proper,  and  should  be  obeyed.  In  any 
event  no  appeal  lies  from  the  order,  and  this 
court  has  no  Jurisdiction  to  entertain  it 

The  two  appeals  at  which  the  motion  is 
directed  are  dismissed.  Dismissed. 

FIQOTT  and  SflLBURN,  JJ.,  concur. 


(26  Hont.  ZT&) 

STATB  M  rel.  DONOVAN.  Atty.  Gen., 
SECOND  JUDICIAL  DIST.  CT.  OF 
SILVER  BOW  COUXTY. 
^preme  Ooart  of  Montaoa.    Feb.  14,  1902.) 

PBRJURT— PREn^IHINART   BXAMINATION— SUF- 
.  PICIBNCT  OF  BVIDENCB— HABEAS  CORPUS— 
FILIHO  INPORMATION— LEAVE  OP  COURT. 

1.  On  a  prdiminaiT  examination  for  per- 
jory  befort  a  committiog  manatrate,  where 
the  decree  In  the  cause  in  which  the  alleged 
false  testimoDj  was  given  is  offered  Id  evi- 
dence,, bnt  the  indigent  roil  la  not  adnUtted 
or  considered,  the  evidence  falla  to  show  tbat 
tb*  aliejced  false  testimouy  was  material  to  any 
lasae  In  the  cause,  and  the  party  cannot  be 
held  for  trial. 

2.  On  habeas  corpus  to  secure  the  discharge 
•C  a  priaonor  hcM  for  peijury,  where  the  peti- 


tion avers  tbat  the  transcript  of  the  evidence 
in  tbe  caae  in  which  the  alleged  false  teeti- 
monj  was  ^ven  contains  all  the  evidence,  and 
the  prosecutloif  attorned  does  not  controvert 
auch  allegatiou.  hut  the  transcript  does  not 
show  that  the  judgment  roll  was  admitted  or 
considered,  the  coart  will  assume  that  tt  was 
not  received,  and  therefore  will  grant  the  writ 

3.  Under  Pea.  Code.  «  1730-1762.  requiring 
that  when  the  defendant  has  been  examined 
and  committed,  or  admitted  to  bail,  or  upon 
leave  of  court,  the  county  attorney  must  file  an 
information,  etc..  no  leave  of  court  is  neceeaary 
to  file  an  information  after  commitment  on 
preliminary  examination,  and  a  writ  of  super- 
visory control  will  not  isBue  to  compel  tb« 
granting  of  leave. 

4.  Under  such  section,  leave  to  file  an  In- 
formation without  a  prelimiuary  examination 
may  be  granted  or  refused,  within  the  sound 
diacretion  of  the  court  and  a  writ  of  super* 
vlsory  control  to  revise  such  discretion  wUl 
th«efore  be  denied. 

Application  for  a  writ  of  supervisory  con- 
trol by  Uie  state,  on  the  relation  of  James 
Donovan,  att(H:ney  general,  against  the  Sec- 
ond Judicial  district  court  In  and  for  tbe  coun- 
ty of  Silver  Bow.   Writ  denied. 

Jaa.  Donovan,  Atty.  Qen,,  for  i>etitioner. 

BRANTLY,  a  J.  On  January  22, 1902,  aft- 
er a  preliminary  examination  by  John  Nel- 
son, a  Justice  of  tbe  peace  of  Silver  Bow 
county,  one  W.  M.  Boss  was  held  to  answer 
to  the  district  court  upon  a  charge  of  pet^ 
Jury.  Boss,  falling  to  give  bond  for  his  ap- 
pearance, was  committed  to  Jail.  On  the  fol- 
lowing day  he  petitioned  the  district  court 
of  that  county,  Hon.  J.  B.  McClernan,  Judge, 
presiding,  for  a  writ  of  habeas  corpus,  ask- 
ing tor  bis  release  from  custody  on  the 
ground  that  the  evidence  taken  before  the 
committing  magistrate  wholly  failed  to  show 
reasonable  or  probable  cause  to  believe  that 
the  petitioner  wag  guilty  of  perjury,  or  any 
other  offense,  and  therefore  that  his  deten- 
tion was  lUegnl.  The  petition  was  accom- 
panied by  a  transcript  of  tbe  evidence  taken 
before  the  committing  magistrate,  and  al- 
leged that  the  transcript  contained  the  whole 
of  such  evidrace.  After  a  hearing  by  the 
district  court  an  order  was  made  dischar- 
ging the  prisoner  on  tbe  ground  tbat  the  evi- 
dence failed  to  show  probable  cause.  The 
attorney  general,  deeming  the  county  attor* 
ney  of  Sliver  Bow  county  disqualified  by  rea- 
son of  bis  previous  connection  with  tbe  liti- 
gation in  tbe  cause  In  the  district  court  of 
Sliver  Bow  county.  In  which  tbe  perjury  by 
Boss  is  alleged  to  bave  been  committed,  ap- 
peared for  tbe  state  both  at  the  preliminary 
examination  held  by  tbe  magistrate  and  at 
the  hearing  of  the  habeas  corpus  proceedings 
In  the  district  court  After  the  prisoner  was 
discharged,  tbe  attorney  general  presented 
his  written  application  to  tbe  district  coun 
asking  leave  to  file  an  Information  agalnai 
Ross  charging  blm  with  the  crime  of  pei^ury. 
Such  leave  was  refused  by  the  court  the 
Judge  thereof  remarking  that  it  was  bis  opin- 
ion tbat  before  an  information  should  t» 
filed  in  the  district  court  anotU^  prdlralnari 
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examlnatloii  should  be  had  before  a  commit- 
ting magistrate.  The  attorney  general 
thereupon,  on  February  13th,  filed  in  this 
court  bis  petition  setting  forth  the.  history 
of  the  proceedings  In  the  district  and  jus- 
tice's courts  of  Stiver  Bow  county,  together 
with  a  transcript  of  the  evidence  submitted 
to  the  district  court  at  the  hearing  on  liie 
application  for  the  writ  of  habeas  corpus, 
and  asked  this  court  to  Issue  Its  writ  of  su- 
pervisory control  to  the  district  court,  with 
direction  to  It  to  vacate  and  set  aside  the  or- 
der of  dlseha^e,  and  to  permit  the  informa- 
tion to  be  filed.  Without  considering  the 
gueadon  whether  the  extraordinary  power 
of  this  court  may  be  invoked  In  every  ease 
where  the  district  court  has  acted  erroneous- 
ly in  mailing  an  order  of  discharge  upon  ha- 
beas corpus,  we  are  satisfied  upon  tl^e  show- 
ing before  us  that  the  district  court  commit- 
ted no  error  in  granting  the  order  dischar- 
ging the  prisoner.  There  was  no  evidence 
before  that  court  tending  to  show  that  the 
crime  charged  bad  actually  been  committed 
by  Ross.  The  canse  in  which  he  Is  alleged 
to  have  testified  falsely  was  the  cause  of 
Bordeaux  against  Bordeaux,  tried  and  dis- 
posed of  in  that  court  during  the  month  of 
August  of  last  year.  The  trauscrlpt  of  the 
evidence  taken  before  the  committing  magis- 
trate and  submitted  to  the  district  court  does 
not  show  that  his  testimony  was  upon  any 
material  Issue  Involved  In  the  case  of  Bor- 
deaux against  Bordeaux!  Indeed,  there  is 
no  showing  as  to  what  the  issues  in  that 
cause  were.  The  transcript  of  the  evidence 
shows  distinctly  that  the  decree  in  the  case 
of  Bordeaux  against  Bordeaux  was  .offered 
In  evidence  In  the  preliminary  examination 
before  the  committing  magistrate,  but  It 
falls  to  set  out  the  Judgment  roil,  or  any  part 
thereof,  and  It  does  not  appear  that  the 
judgment  roll  was  admitted  or  considered  by 
the  committing  magistrate.  The  transcript 
of  the  proceedings  discloses  that  one  of  Boas' 
attorneys  made  the  following  offer:  "Now,  I 
offer  the  entire  Judgment  roll  and  decree  In 
the  district  court,— not  part  of  It,  but  all  of 
it,— In  case  No.  7,763,  being  contained  In  four 
typewritten  pages,  and  indorsed  upon  the 
back,  the  decree:  'Filed  September  28,  1901. 
Samuel  M.  Roberts,  Clerk,  by  J.  F.  Davles, 
Deputy,'— being  the  original  decree,  signed 
by  his  honor  Judge  Clancy.  Is  there  any  ob- 
jection to  that?"  To  this  the  first  assistant 
attorney  general  replied,  "No;  let  it.  go." 
If  the  foregoing  statement  of  what  occurred 
at  the  hearing  stood  alone,  we  might  possibly 
Infer  frpm  It  that  the  whole  of  the  judgment 
roll  was  admitted  and  considered  by  ttie 
magistrate.  In  view  of  the  fact  however, 
tliat  the  petition  for  the  writ  of  habeas  cot- 
pvs  addressed  to  tbe  district  .court  stated 


that  tbe  transcript  contained  the  whole  of 
the  evidence  heard  by  tbe  magistrate,  and 
that  the  attorney  graeral  appeared  In  ttaat 
[H«ceedlng,  and  did  not  controvert  tbe  alle- 
gation of  the  petition,  thus  admitting  Its 
truthfulness,  we  must  conclude  that  such  evl* 
dence  was  not  admitted  nor  consldO'ed  by 
tlie  committing  magistrate.  It  therefore 
could  not  have  been  considered  by  the  dis- 
trict court,  as  the  matter  was  there  iwesent- 
ed.  Hence  the  conclusion  of  the  district 
court  was  correct  that  the  committing  mag- 
istrate had  no  evidence  before  him  tending 
to  show  that  the  aUeged  false  testimony  giv- 
en by  Ross  in  the  case  of  Bordeaux  against 
Bordeaux  was  material  to  any  issue  therein. 
Furthermore,  If  the  attorney  general,  in  mak- 
ing his  request  to  the  district  court  for  leave 
to  file  an  information,  was  dohig  so  in  order 
that  he  might  file  it  after  commitment  upon 
preliminary  examination  under  sectlwiB 
1730-1732  of  the  Penal  Code,  then  his  re- 
quest was  unnecessary,  as  no  permlssI(A  of 
court  Is  required  in  such  case;  and  a  peti- 
tion for  a  writ  of  supervisory  control  wo\ild 
not  lie  to  compel  the  court  to  give  the  pros- 
ecuting attorney  leave  to  do  what  he  conM 
do  without  such  leave.  If.  howevOT.  the  at- 
torney general  considered  that  the  action  of 
the  district  court  in  the  habeas  corpus  pro- 
ceedings had  finally  disposed  of  the  case  un- 
der tbe  commitment  by  tbe  magistrate,  and 
desired  to  ask  leave  to  file  the  Information 
under  the  provisions  of  the  sections  dted, 
as  if  no  commitment  proceedings  had  been 
had,  then  his  petition  for  a  writ  of  super- 
visory control  must  be  denied,  for  the  reason 
that  it  lies  within  the  sound  discretion  ot  the 
court  to  grant  or  refuse  such  leave  to  file 
the  information  when  no  statement  Is  made 
to  the  court  of  the  evidence  upon  which  tbe 
state  would  rely  for. a  conviction.  Nothing 
hei*ein  shall  be  construed,  however,  to  tbe 
effect  that  this  court  holds  that  the  writ  of 
supervisory  control  Is  the  proper  remedy  in 
case  such  a  statement  had  been  made  to  the 
court  and' it  had  refused  leave  to  file  the  in- 
formation. This  question,  not  b^ng  before 
us.  Is  reserved. 

There  Is  a  suggeeUon  in  the  petition  of  tbe 
attorney  general  that  the  district  Judge  was 
moved  by  prejudice  in  making  the  wder  of 
discharge  and  in  refusing  leave  to  file  the  In- 
formation, by  reason  of  an  alleged  framer 
connection  with  the  case  of  Bordeaux  against 
Bordeaux  as  counsel  for  the  [riaintlff.  As 
the  reasons  stated  dispose  o{  this  applkatton, 
we  have  not  deemed  It  necessary  to  consid- 
er the  matter  of  prejudice. 

The  fipplication  for  the  writ  Is  denied,  and 
the  lumceeding  dismissed.  IMwalued. 

PIGOTT  and  MILBtJBN,  JJ.t  concur. 
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mVINO  PABK  ASyN  WATS(>N.' 
(Sopreme  Oottit  of  Oregon.   Mardi  S,  1902.) 

tXmPOBATIONS— STOCK— TRANSPBR  A8  SBCU- 
Rirr— PLEDGB—FORECLOSCRS 
—DEFENSES. 

1.  Hie  transfer  ot  a  certificate  of  rtoti  to  a 
creditor  as  collateral  for  a  note,  with  poorer 
to  sell  the  stock  oa  default,  is  a  pledge,,  and 
not  a  mortgage  thereof. 

2.  A  pledgor  of  a  certificate  of  stock  to  the 
corporation  as  security  for  an  unpaid  balance 
00  the  stock,  when  sued  for  the  foreclosure  of 
the  i^edge,  cannot,  by  showing  that  the  coi^ 
poratioa  was  organized  to  narchase  a  tract  of 
laud,  that  ft  WIS  Indebted  in  a  certain  «nm  as 

SarcnaBer  thereof,  and  that  a  part  of  the  stock- 
olders  were  Insolrent,  require  the  soWent 
stockholders  to  be  made  parties,  so  as  td  com- 
pel a  contribution  for  the  payment  ot  the  un- 
paid purchase  price. 

8.  The  pledgor  cannot  defend  by  showing 
that  the  corporaUon  was  organized  to  purchase 
land,  for  which  it  was  supposed  that  ft  paid  a 
certain  sum.  but  In  tact  paid  less,  as  some  of 
the  stockholders  received  commissions  and  re- 
bates from  the  owner  of  the  laud,  for  which 
they  ought  to  account,  the  matter  being  wholly 
baCweeo  the  corporation  and  sndi  stockholdera. 

Apiiedl  fEoni  cli-cuIt  conrt,  Mnltnomab  coun- 
ty; John  B.  Clehuid.  JudKe. 

Salt  by  the  Irving  Park  Assodadon  against 
Vtrgln>a /Watson.  Decree  for  idaintUE,  and 
defendant  appeals.  ASrmed. 

This  la  a  suit  to  foreclose  an  alleged  pledge 
of  personal  property.  The  facts  are.  In  sub- 
etance.  that  In  AprU.  1890,  the  defendant  and 
10  others  contracted  for  the  purchase  of  6U0 
acres  of  land  near  Portland  for  the  sum  of 
$130,000,  payable  $3,000  down  and  the  bal- 
ance in  Installments.  To  effect  and  carry 
out  the  purchase  and  the  subsequent  sal<*  of 
the  land,  the  plaintiff  corporation  was  organ- 
ized with  a  capital  stock  of  $130,000,  divided 
Into  20  shares  of  $6,&00  each,  whereupon  the 
defendant  and  the  other  parties  Interested 
with  her  in  the  purchase  subscribed  for  one 
share  each,  and  received  from  the  corporation 
a  certificate  of  stock  stating  that  it  was  a»- 
sessable  as  follows:  $1,875  on  receipt  of  the 
certificate,  $1,650  one  year  from  April  28, 
1800.  $1,500  and  $1,475  In  two  and  four  years 
thereafter,  together  with  Interest  on  deferred 
payments  at  the  rate  of  7  per  cent  per  an- 
num, payable  qoarterly,  and  one-twentieth  of 
such  taxes  as  may  be  assessed  against  the 
real  estate  owned  by  the  association.  The 
land  was  thereafter  purchased  and  deeded 
to  the  corporation,  and  It  executed  its  note, 
secured  by  a  mortgage  on  the  property,  to 
the  vendor,  for  the  balance  due  on  the  pur- 
chase price.  The  plaintiff  subsequently  lev- 
ied and  collected  assessments  from  Its  sev- 
eral stockholders  amounting  In  the  aggregate 
to  $100,000,  which  was  applied  on  its  indebt- 
edness. Prior  to  March  16,  1897,  the  defend- 
ant, as  such  stockholder,  paid  all  assessments 
dne  on  her  stock  except  $1,779.48,  and  on 
that  day.  In  consideration  of  such  deferred 
payment  she  made,  executed,  and  dellv^ed 
to  the  corporation  the  following  Instrument 
in  writing:    "$1,779.49.    FVnthind,  Oregon, 

KBebecrlns  denied  AprU  f,  IML 
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March,  16,  1897.  Eighteen  months  after 
date,  without  grace,  we  or  either  of  us  prom- 
ise to  pay  to  the  order  of  the  Irving  Park 
Association,  at  the  office  of  Ladd  &  Tllton, 
in  this  city,  the  sum  of  seventeen  hundred 
and  seventy-nine  and  forty-nine  hundredths 
dollars,  payable  In  gold  coin  of  the  United 
States  of  America,  and  not  otherwise,  with 
Interest  thereon  from  December  14,  1806,  un- 
til paid  at  the  rate  of  seven  (7)  per  cent  per 
annum,  the  first  payment  of  Interest  to  fall 
due  on  March  31,  1897,  and  thereafter  every 
three  (3)  months;  and.  If  not  so  paid,  the 
whole  of  said  note  to  become  due  and  col- 
lectible at  the  option  of  the  holder  thereof, 
for  valae  received.  And  we  hereby  assign 
and  transfer  to  the  Irving  Park  Association, 
and  deposit  with  It  aa  collateral  security  for 
the  payment  of  the  above  promissory  note 
and  the  expenses  that  may  accme  thereon, 
the  following  personal  property,  of  which  vre 
are  the  sole  owners,  the  same  being  at  oar 
own  risk  and  expense,  to  wit:  Certificate 
numbered  38,  for  one  (1)  share  of  stock  In 
the  Irving  Park  Association,  the  face  value 
of  which  Is  slxty-flve  hundred  dollars.  It  Is 
hereby  understood  and  agreed  that  the  said 
Irving  Park  Association  Is  not  to  be  held  re- 
sponsible for  any  Injury  or  loss  to  said  prop* 
erty  arising  from  the  act  of  God.  robbery, 
fire,  or  flood.  All  securities  received  here- 
under  may  be  held  and  applied  by  said  com- 
pany to  secure  said  indebtedness  or  liability 
of  any  nature  whatsoever,  existing  or  which 
may  hereafter  arise,  from  us  to  said  Irving 
Park  Association.  In  view  of  the  nonpay- 
ment of  the  said  promissory  note  or  the  In- 
terest thereon  when  due,  we  hereby  appoint 
and  constitute  said  company  or  Its  treasurer 
our  attorneys  in  fact  Irrevocable  with  the 
power  of  substltntion,  and  we  hereby  author- 
ize and  empower  them,  or  either  of  them,  or 
their  substitute  or  substitutes,  to  sell,  at  any 
time  after  said  promissory  note  or  into^st 
thereon  shall  become  due,  at  public  or  pri- 
vate sale,  and  with  notice  to  us,  the  whole 
or  any  part  of  the  property  or  collaterals  de- 
posited with  or  held  by  said  company,  and 
to  deliver  the  said  property  aoM  to  the  pur- 
chaser or  purcbasers  thereof,  and  to  apply 
the  proceeds  of  such  sale  to  the  payment  of 
said  promissory  note,  with  Interest  and  other 
expenses,  together  with  five  (5)  per  cent  com- 
mission on  sale  and  collection  of  said  collat- 
eral, and,  should  any  suit  be  brought  npon 
said  note  to  enforce  the  collection  thereof,  to 
pay  all  costs  of  suit  and  counsel  fees  Incurred 
therein.  If,  after  the  sale  of  said  property, 
and  the  application  of  the  proceeds  as  afore- 
said, there  should  be  a  balance  of  Indebted- 
ness still  unpaid,  we  hereby  promise  to  pay 
on  demand  such  balance  In  gold  coin  to  said 
company;  but  lu  case  said  promissory  note 
and  all  other  Indebtedness  to  aald  Irving 
Park  Association  be  paid,  with  Interest  and 
other  expenses,  as  above  stipulated,  then  this 
agreement  shall  be  void,  and  all  property 
held  as  security  shall  be  returned  to  us;  and 
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all  provisions  of  law  proTldlng  for  sale  of 
pledges  are  hereby  expressly  waived.  Should 
any  such  sale  be  made,  said  attorneys  In 
fact,  or  either  of  them,  directly  or  In  the 
name  of  any  other  person,  shall  have  the 
right  to  purchase.  Witness  our  hands  and 
seals  this  18th  day  of  March,  A.  D.  1897. 
[Ssd.I  Virginia  Watson.  [Seal.]"  Default 
having  been  made  in  the  payment  of  the 
amount  due,  the  plaintiff  commenced  this 
suit  to  foreclose  Its  lien  upon  the  certificate 
of  stock  so  assigned  and  delivered  to  It  at 
collateral  security.  The  complaint  is  in  the 
usual  form,  and  the  answer  sets  up  several 
defenses;  (1)  That  a  court  of  equity  has  no 
jurisdiction,  and  that  plaintlfTs  remedy  Is 
by  a  sale  of  the  certificate  of  stock  In  the 
manner  provided  in  the  instrument  of  writ- 
ing referred  to.  (2)  That  the  balance  of  $90.- 
000  still  due  from  the  plaintiff  on  the  land 
purchased  by  it  Is  owing  by  the  defendant 
and  Ave  other  subscribers  to  ttie  stock  of 
plaintiff,  who  are  each  wholly  Insolvent  and 
unable  to  pay  any  part  thereof;  that  14  of 
the  remaining  stockholders  are  solvent,  and 
able  to  contribute  their  share  to  the  payment 
of  said  indebtedness;  and  the  answer  there- 
fore prays  that  they  be  made  parties  to  the 
suit,  and  required-  to  contribute  their  propor- 
tionate share  of  such  Indebtedness.  ■  And  (3) 
that  $90,000,  and  not  $180,000,  was  the  true 
purchase  price  of  the  land,  and  the  difference 
of  $40,000  was,  without  tbe  knowledge  of  the 
defendant,  charged  and  received  as  rebates 
and  commissions  from  the  owner  of  the  land 
by  some  of  the  other  stockholders,  who 
should  be  made  parties  to  this  suit,  and  re- 
ijuired  by  a  decree  to  account  to"  the  corpora- 
tion for  the  sums  so  received  tif  them.  A 
demurrer  was  sustained  to  the  answer,  and, 
defendant  declining  to  plead  further,  a  decree 
was  entered  in  favor  of  the  plaintiff  as  pray- 
ed for  In  the  complaint,  from  which  the  de> 
fendant  appeals. 

B.  B.  Beekman,  for  app^Dt  W.  T.  Mnir, 
for  respondent 

BEAN,  C.  J.  (after  stating  the  facts).  The 
first  contention  for  the  defendant  is  that  the 
Instrument  sought  to  be  foreclosed  is  a  chat- 
tel mortgage,  and  under  Act  1866,  p.  688,  §  2 
(section  3S38,  HlU's  Ann.  Laws),  aa  inter- 
preted in  JacolM  V.  McCailey,  8  Or.  124,  can 
be  foreclosed  only  in  the  manner  atlpulated, 
since  plaintiff  has  pcwsession  of  the  property; 
while  for  the  plaintiff  the  contention  is  that 
the  transaction  was  a  pledge,  and  not  a 
mortgage.'  Speaking  generally,  the  distinc- 
tion between  a  mortgage  and  pledge  of  per- 
sonal property  is  tliat  in  the  former  the 
-filing  pledged  nJust  be  delivered  to  the 
I^ledgee,  while  In  the  tatter  the  possession 
may  remain  with  the  mortgagor.  It  Is  often 
dlHIcuIt  to  determine  whether  a  given  trans- 
action is  a  mortgage  or  a  pledge  when  pos- 
session of  the  proi)erty  is  delivered  to  the 
creditor.   But  the  general  rule  is  that  an  as- 
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signment  and  transfer  of  shares  of  stock  In 
a  corporation  by  a  debtor  as  security  for  a 
debt  Is'  a  pledge,  and  not  a  mortgage.  In- 
deed, it  Is  said  by  Mr.  Cook  that  "It  Is  dlfll- 
cult  to  ascertain  from  the  cases  bow  shares 
of  stock  may  be  morl^ged;  and  a  few  early 
decisions,  which  held  certain  transactions  to 
be  mortgages,  would  to^ay  be  held  to  be 
pledges."  Cook,  Stock  &  Stockh.  &  Corp. 
Law,  8  464.  Mr.  Edwards,  In  his  work  oa 
BaUments  (2d  Ed.,  S  219),  says:  "Shares  ot 
stock  in  a  corporation  are  now,  and  have 
been  for  many  years,  habitually  pledged  as 
C(rilateral  security  for  money  loaned.  The 
pledge  Is  made  by  a  dUwct  transfer  of  the 
scrip  In  writing,  with  an  authority  to  effect 
a  transfer  In  due  form  on  the  books  of  tbe 
corporation;  and  in  his  note  for  tbe  som 
loaned  the  borrower  further  authorizes  the 
pledgee  to  sell  the  stock.  The  effect  of  the 
transaction  is  not  a  mortgage,  but  a  pledge 
of  the  stock  to  secure  the  prompt  payment 
of  the  money  borrowed.  On  account  of  its 
Incorporeal  nature,  property  In  stocks  can- 
not be  otherwise  delivered.  The  delivery  of 
tlie  scrip  alone  Is  not  considered  sufficient, 
because  it  does  not  of  Itself  enable  tbe 
pledgee  to  sell  the  stock  and  apply  the  pro- 
ceeds''to  pay  the  debt.  •  •  •  The  con- 
tract of  pledge  is  entirely  consistent  with 
the  owner's  right  as  a  stockboldtf.  Until 
the  pledge  la  rendered  available  by  a  fore- 
closure, he  remains  a  niember  of  the  corpo- 
rate body,  Interested  In  Its  managemeot." 
And  Mr.  Jones,  In  his  work  on  Pledgee  (sec- 
tion 153),  says  that  the  transfer  of  the  legal 
title  to  tbe  stock  to  the  pledgee  is  not  in- 
consistent with  the  existence  of  a  pledge, 
but,  on  the  contrai?.  It  cannot  generally  be 
pledged  without  a  written  transfer  of  the 
title,  because  it  is  not  capable  of  manual  de 
livery;  and  "In  general  it  may  be  said  that 
any  transfer  as  collateral  security  of  shares 
In  a  corporation,  made  In  the  ordinary  form 
of  an  Indorsement  of  a  certificate,  or  by  de- 
livery of  It  with  a  power  of  attorney  to  make 
a  transfer  upon  the  books  of  the  cwpora- 
tion,  or  by  an  actual  transfer  upon  the  books, 
is  a  pledge,  and  not  a  mortgage;  and  It  Is 
Immaterial  in  this  respect  whether  such 
transfer  appear  to  be  absolute  or  is  express- 
ed to  be  made  as  security."  Within  these 
authorities  wre  think  the  transaction  between 
the  plaintiff  and  the  defendant  as  set  out  In 
the  pleadings" constituted  a  taere  pledge  of 
the  stock,  coupled  with  a  right  to  sell  It  in 
ease  of  default;  and  such  a  construction  was 
given  by  this  court  to  practically  a  similar 
transaction  In  State  v.  Smith,  16  Or.  96,  14 
Pac.  814,  15  Pac.  137.  386.  ' 

The  other  questions  require  but  a  brief 
notice.  The  defendant  Is  sued  upon  it  writ- 
ten contract  or  agreement  for  the  payment 
of  money  secured  by  the  de^It  of  her  stock 
as  collateral  security.  Upon  this  conthct 
the  plaintiff  has  a'  right  to  maintain  a  snit 
without  regard  to  the  solvency  or  InsolTcncy 
of  tbe  other  stockholders,  and  there  Is  w) 
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ri^t  of  contribution  twtween  stocUudders 
irtilch  can  be  enforced  therein. 

The  oQier  mattw  Is  a  qnestlon  between  the 
corporation  and  the  eto^oldMra.  It  there 
la  a  right  of  action  against  them  to  recover 
the  money  which  It  1b  allied  they  receiTed 
as  commission  or  relates  tnm  the  vendor 
of  the  land,  It  rests  In  the  corporation,  and 
cannot  be  the  subject  of  adjudication  In  a 
suit  to  ^orce  payment  of  an  Indebtedness 
from  the  defendant  to  It 

From  these  views  It  fellows  tliat  the  de- 
cree of  the  court  below  must  be  affirmed, 
and  It  Is  so  ordered. 


(41  Or.  M) 

RICHMOND  V.  SOUTHERN  PAC.  CO. 

(Supreme  Court  ot  Oregon.    March  a,  1902.) 

CAKBIBSS^-CONTRACT   UMITINO  UABIUTY— 
VALIDITY. 

A  railroad  company  which  voluntarily  des- 
ignates freight  trains  to  carry  passengers,  and 
pmnits  its  agents  to  sell  tickets  therefor  to 
passengers  generally,  is  a  common  carrier  of 
passengers  by  the  means  so  adopted,  and  its 
agreement  with  a  passenger,  whereby  he  ab- 
solves the  company  from  all  liability  while  rid- 
ing on-  such  freight  trains  in  consideration  of 
his  securing  his  ticket  at  a  reduced  rate,  is 
against  pnblic  policy,  and  void. 

Appeal  from  circuit  court,  Multnomah 
coiuity;  A.  L.  Frasier,  Judge. 

Action  by  F,  L.  Ulchmond  against  the 
Southern  Pacific  Company.  Judgment  for 
plaintiff,  and  defendant  appals.  Affirmed. 

This  Is  an  action  to  recover  damages  for  a 
personal  injury.  The  facts  are  that  plaintiff 
having  secured  from  the  defendant  a  3,000- 
mile  passenger  ticket  over  certain  parts  of 
its  lines  of  railway,  at  cents  a  mile,  sub- 
scribed his  name  to  the  following  stipula- 
tion, among  others.  Indorsed  thereon,  to  wit: 
"When  used  upon  any  freight  train  desig- 
nated to  carry  passengers,  the  Southern  Pa- 
cific Company  Is  absolved  from  all  liability 
as  a  common  carrier  for  loss  of  life,  per- 
sonal injury,  or  loss  or  damage  of  baggage 
or  ivoperty  of  the  party  so  using  this  ticket.** 
The  plaintiff,  while  riding  as  a  passenger,  in 
pursuance  of  said  ticket,  in  the  caboose  of  a 
freight  train  from  Oaklond  to  Eugene,  was 
injured  by  the  sudden  checking  of  the  speed 
of  the  train.  At  the  time  he  was  injured 
said  train  had  been  designated  by  the  de- 
fendant to  carry  passnigers,  and  its  agents 
sold  tickets  to  all  persons  applying  therefor 
at  the  lavrfui  rate  of  four  cents  per  mile,  and 
such  pasfiengers  were  permitted,  without  any 
restriction,  to  ride  upon  said  train  to  or  from 
any  station  on  the  defendant's  railway  In 
Oregon  between  Junction  City  and  Roseburg, 
though  two  passenger  trains  passed  daily 
over  said  railway  line.  The  cause  being  at 
issue,  A  trial  was  had  resulting  in  a  verdict 
and  judgment  for  plaintiff  In  the  sum  of 
f92n,  and  defendant  appeals,  assigning  as 
error  the  action  of  the  court  In  refusing  to 
grant  a  Judgment  of  nonsuit,  and  In  giving 


certain  Instructions  to  the  jury  over  Its  ob- 
jection and  exception. 

W.  D.  Fenton,  for  appellant    Geo.  E. 
Chamberlain,  for  respondoit 

MOORS,  J.  (after  stating  the  facts).  The 
only  question  Involved  In  this  appeal  is 
whethw  a  passenger's  agreraaent  to  absolve 
a  transportation  company  from  all  liability 
as  a  common  carrier,  while  riding  as  a  pas-' 
senger  upon  Its  freight  train,  entered  Into  In 
consideration  of  his  securing  a  railway  ticket 
at  a  reduced  rate,  is  void  as  against  puUlc 
pfrilcy.  It  is  contended  defendant's  coun- 
sel that  the  railway  company  In  the  dis- 
charge of  the  duty  Imposed  upon  It,  having 
furnished  adequate  .{tassenger  trains  to  ac- 
commodate the  traveling  public,  may  law- 
fully enter  Into  a  contract  with  a  passenger 
whereby.  In  consideration  of  being  carried 
on  a  freight  train,  he  exempts  the  company 
from  all  liability  for  personal  Injury  caused 
by  Its  negligence  or  otherwise,  and  that  the 
validity  of  such  agreement  Is  not  impaired 
by  waiving  Its  right  to  Insist  upon  such  con- 
tract as  to  all  passengers  who  may  be  car- 
ried on  such  train  or  who  may  ride  thereon 
by  paying  a  single  fare  at  the  full  lawful 
rate.  They  concede  that  the  rule  is  general 
In  the  state  and  federal  courts,  except  In 
Illinois  and  New  York,  that  a  common  car- 
rier cannot  escape  liability  from  the  conse- 
quences of  Its  negligence  In  carrying  passen- 
gers on  trains  provided  for  that  purpose;  but 
they  maintain  that  a  railway  company,  not 
being-  oUlged  to  carry  passengers  on  a 
freight  train,  may  contract  in  relation  there- 
to as  a  private  carrier,  and  that  an  agree- 
ment of  that  character  Is  not  violative  of 
public  policy.  Plaintiff's  counsel  maintain, 
however,  that  the  defendant  having  des^- 
nated  the  train  upon  which  their  client  was 
riding  at  the  time  he  was  Injured  to  carry 
passengers,  and  permitted  its  agents  to  sell 
tickets  therefor  and  allowed  passengers  gen- 
erally to  ride  thereon,  thereby  made  It  a 
passenger  train  to  all  Intents  and  purposes, 
thus  rendering  the  exception  Inapplicable,  and 
hence  no  error  was  committed  In  refusing 
to  grant  the  judgramt  of  nonsuit  or  In  In- 
structing the  jury  as  complained  of. 

Public  policy  forbids  a  railway  company 
from  relying  upon  the  terms,  of  a  contract 
entered  Into  with  a  passenger,  whereby  he  re- 
leases it  from  liability  resulting  from  Its  neg- 
ligence while  performing  a  duty  it  owes  the 
puhllc  as  a  common  carrier:  but  It  may  be- 
come a  private  carrier,  and  escape  such  lia- 
bility to  contract,  when  as  a  matter  of  con- 
venience to,  or  by  special  agreement  wltli. 
a  passenger,  it  undertakes  to  carry  blm  by 
means  not  -  designated  to  accommodate  the 
traveling  public.  Railway  Co.  v.  Keefer. 
146  Ind.  21.  44  N.  E.  79tt,  38  L.  R.  A.  93.  58 
Am.  St  Rep.  348.  ITius,  an  agreement  of 
nn  express  ageut  to  assume  all  risks  of  acci- 
dent In  consideratlcm  of  being  carried  In  • 
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bagsage  car,  to  facilitate  bis  own  business, 
releases  a  railroad  companr  from  liability 
of  injury  resulting  from  a  casualty,  because 
the  agent  Is  not  a  passenger,  and  the  carrier 
Is  under  no  obltgatlon  to  transport  him  In 
such  car.  Blank  v.  Railroad  Co,,  182  III.  332, 
65  N.  K.  332:  RaUway  Co.  T.  Mahoney,  148 
Ind,  196,  46  N.  E.  917,  47  N.  E.  464.  40  L.  R. 
A.  101.  62  Am.  St  Kep.  503;  Bates  T.  Rail- 
road Co.,  147  Mass.  255,  17  N.  E.  633;  Hos- 
mer  t.  Same,  156  Mass.  506,  31  N.  E.  652; 
Railroad  Co.  v.  Volght  176  U.  S.  4»8,  20  Sup. 
Ot.  385,  44  L.  Ed.  560.  The  rej%son  assigned 
for  the  conclusions  reached  In  the  cases  cited 
is  baaed  upon  the  theory  that  the  railroad 
companies  permitted  tbe  express  messengers 
to  ride  In  places  -where  the  companies  were 
under  no  obligation  to  carry  them,  and  with- 
out such  license  the  agents  would  have  been 
trespassers  and  could  hare  been  ejected  from 
such  cars.  In  Bates  t.  Railroad  Co.,  supra, 
Mr.  Justice  Allen,  in  speaking  of  the  plaln- 
tUTs  agreement  to  assume  the  risk  Incident 
to  riding  in  the  place  agreed  upon,  says: 
**The  contract  did  not  diminish  the  liability 
of  the  defendant  It  left  the  risk  assumed 
by  the  plaintiff  tn  riding'  in  the  baggage  car 
what  It  would  have  be«i  without  the  con- 
tract; It  only  secured  him  against  being 
ejected  from  the  car."  In  Hosmer  t.  Rail- 
road Co.,  supra,  Mr.  Justice  Lathrop,  in 
speaking  of  the  plaintiff's  a8eumptl<»i  ot  the 
risk  of  all  injuries  received  while  riding  in 
the  baggage  car,  says:  "The  place  where  he 
was  rIdiUg  was  one  In  which  the  defendant 
was  under  no  obligation  to  carry  him.  The 
contract  gave  the  platatlff  a  privilege  which 
he  sought  for  his  own  conyenience."  In  Rail- 
way Co.  y.  Mahoney,  supra,  the  court  in 
speaking  of  the  agreement  entered  into  be- 
tween the  express  company  In  whose  service 
the  decedent  was  an  employ^  and  the  right 
of  the  latter  thereunder,  say:  "His  rights 
were  those  of  the  express  company,  and 
could  not  be  greater.  He  was  there  by 
license  given  the  express  company,  and  be 
could  not  accept  the  license,  and  reject  the 
conditions  upon  which  It  was  granted." 
Where  railroad  companies,  furnishing  track- 
age and  motive  power,  haul  the  cars  of  cir- 
cus and  menagerie  companies  over  tlieir  lines 
of  railway,  In  consideration  of  the  latter  as- 
suming the  risk  of  Injuries  Incident  to  the 
Journey,  it  has  been  held  that  such  com- 
panies and  their  employes,  sustaining  dam- 
age or  Injury,  could  not  recover  therefor 
from  the  railroad  companies.  Railroad  Co. 
T.  Wallace,  14  C.  0.  A.  257,  66  Fed.  506,  30 
L.  R.  A.  161;  Robertson  v.  Railroad  Co.,  156 
Mass.  625,  31  N.  E.  650,  32  Am.  St  Rep.  482; 
Coup  T,  Railway  Co.,  66  Mich.  111.  22  N.  W. 
215.  56  Am.  Rep.  374;  Forepaugh  v.  Rail- 
road Co.,  128  Pa.  217,  18  Aa  503,  5  L.  R.  A. 
508,  15  Am.  St  Rep.  672.  The  reason  as- 
signed In  these  cases  for  enforcing  the  con- 
tracts of  exemption  from  liability  Is  that 
as  the  railroad  companies  were  under  no 
legal  obligation  to  haul  such  cars,  they  migbt 


lawfully  enter  Into  any  CMitract  to  do  m, 
and  as  a  condition  precedent  therefor  were 
authorized  to  limit  their  liability  in  case  of 
accident,  thus  becoming  private  carriers  Id 
respect  to  such  cars.  In  Wells  v.  Navigation 
Co.,  2  N.  Y.  204,  Mr.  Justice  Brooaon,  la 
speaking  of  the  right  of  such  a  carrier  to 
restrict  its  liability,  says:  '*Tbey  are  not 
like  common  carriers  and  innkeepers,  bound 
to  accept  employment  when  offered,  nor, 
like  them,  are  they  tied  down  to  a  reason- 
able reward  for  their  services.  They  are  at 
liberty  to  demand  an  unreasonable  price  be- 
fore they  will  undertake  any  work  or  trust 
or  to  reject  employment  altogether,  and  they 
may  make  Just  such  stipulations  as  they 
please  concerning  the  risk  to  be  incuired. 
They  may  become  Insurers  against  all  possi- 
ble hazards,  or  they  may  say,  'We  win  an- 
swer for  nothing  but  a  loss  faappmlng 
through  our  own  fraud  or  want  of  good 
faith.'  In  short  the  parties  stand  on  equal 
terms,  and  can  In  this  matter,  as  they  may 
in  others,  make  Just  such  a  bargain  as  they 
think  will  answer  their  purpose." 

In  the  case  at  bar  the  qnestioQ  of  the  de- 
fendant's liability,  or  Its  exemption  there- 
from, ander  the  contract,  must  be  solved 
by  determining  whether  It  w;a8  a  comm(Hi 
or  a  private  carrier  In  respect  to  the  plain- 
tiff at  the  time  he  suffered  the  Injury  of 
which  he  complains;  for  If  it  sustained  the 
relation  of  a  private  carrier  to  him  his  agree- 
ment ex<merate8  it  from  liability,  but  If  it 
was  a  comm<Hi  carrier  in  respect  to  him  at 
that  time  the  contract  Is  contrary  to  public 
policy,  and  therefore  void.  "A  common  car> 
rier,"  says  Mr.  Justice  Bradl^  In  Railroad 
Co.  V.  Lockwood,  17  WalL  357,  21  L.  Bd, 
627,  "may  undoubtedly  become  a  private 
carrier,  or  a  bailee  for  hire,  when,  aa  a  mat- 
ter of  accommodation  or  special  engage- 
ment he  undertakes  to  carry  sometblng 
which  It  Is  not  his  business  to  carry.  For 
example,  if  a  carrier  of  produce,  running  a 
truck  boat  between  New  York  and  N<HtoIk, 
should  be  requested  to  carry  a  keg  of  specie, 
or  a  load  of  expensive  furniture,  which  be 
could  Justly  refuse  to  take,  such  agreement 
might  be  made  in  reference  to  his  takUig 
and  carrying  the  same  as  the  parties  chose 
to  make,  not  Involving  any  stipulation  con- 
trary to  law  or  public  policy.  But  Vheo  a 
carrier  has  a  regularly  established  busbiesa 
for  carrying  all  or  certain  articles,  and  es- 
pecially if  that  carrier  be  a  cca-poratitNi  cre- 
ated for  the  purpose  ot  the  carrying  trade, 
and  the  carriage  of  the  articles  Is  embraced 
within  the  scope  ot  Its  chartered  powers,  it 
Is  a  common  carrier,  and  a  special  contract 
about  Its  responsibility  does  not  devest  It 
of  the  character,"  The  principle  thus  so 
ably  illustrated  was  adopted  by  this  court 
In  Honeyman  v.  Railroad  Co.,  13  Or.  352, 
10  Pac.  628,  57  Am.  Rep.  20,  in  which  It 
was  held  that  where  the  carrier  does  not 
hold  Itself  out  as  a  common  carrier  of  dogs, 
but  aa  a  matter  of  accommodation  to  a  pis- 
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senger  who  was  notified  of  Its  nilw,  permits 
Ita  servant  to  recelre  tb^m,  Boeb  arrange- 
mmt  can  charge  tbe  earrlw  aa  a  bailee 
or  private  carrier.  In  the  case  at  bar  a 
q>eclal  engagement  was  entered  Into  be- 
tween the  parties,  bat  such  agreement  was 
not  wholly  a  matto-  of  accommodation  to 
the  plalntUf .  It  was  rather  tm  their  mntual 
adTantage,  for  It  may  aaf^  be  assuned 
that  when  passenger  tickets  can  be  seemed 
at  low  rates,  many  persons  who  would  not 
otherwise  travel  purchase  them  for  their 
own  advantage.  Such  purchases  neeessarlly 
Increase  passenger  traffic,  and.  If  the  rate 
established  Jeaves  a  maq^  oC  profit  above 
tbe  cost  ctf  transportatttm,  the  Increase  In 
tbe  number  of  passengon  ordinarily  results 
In  advantage  to  the  railroad  company,  so 
that  the  purchase  |ind  sale  of  the  ticket  in 
question  may  be  considered  as  a  source  of 
profit  to  eadi  party.  The  question  whether 
the  defendant  sustained  the  relation  of  a 
comnum  carrier  to  the  plaintiff  at  the  time 
be  was  Injured,  and  ther^ore  Is  liable  to 
him  for  the  damages  sustained,  notwith- 
standing his  agreement  to  assume  the  risk 
of  injury,  and  to  absolve  the  defendant  from 
all  llabllt^  therefor,  must  hinge  upon  a 
proper  solution  of  the  Inquiry  whether  It 
was  the  defendant's  business  and  duty,  to 
carry  him  on  Its  freight  train  between  the 
stations  Indicated.  The  law  Imposes  iip<Hi 
the  railroad  company,  as  a  common  car- 
rier, the  duty  of  transporting  over  Its  lines 
all  ordinary  freight  delivered  to  It  for  that 
purpose,  and  of  carrying  all  passengers 
ugalust  whom  no  legal  objection  can  be  suc- 
cessfully Interposed,  who  hare  complied  with 
the  rules  of  tbe  cmnpany  In  respect  to  se- 
curing tickets  before  entering  the  cars,  if 
there  be  sufficient  ro<nn  for  fhelr  accommo- 
dation, leaving  to  tbe  carrier  the  ivlvllcce 
of  dividing  the  traffic,  and  of  fmnlsblng 
separate  trains  for  the  accommodation  of 
each;  and  having  exercised  the  discretion 
with  which  it  is  vested,  thereby  regulating 
the  manner  in  which  Its  business  Is  to  be 
transacted.  It  Is  under  no  legal  obligation 
to  carry  passoigers  on  fr^ht  trains  or 
freight  on  passenger  trains.  Hobbs  v.  Rail- 
road Co.,  49  Ark.  357,  5  S.  W.  686;  Arnold 
T.  Railway  Co..  83  111.  273,  25  Am.  Rep.  386; 
Thomas  v.  Railway  Co.,  72  Mich.  355,  40  N. 
AV.  4G3;  Elklns  v.  BaUroad  Co.,  23  N.  H. 
275;  Murch  t.  Railroad  Corp.,  28  N.  H.  9, 
61  Am.  Dec.  631.  "A  comm<m  carrier  of 
passengers,"  says  Judge  Thompson  lu  his 
work  on  Carriers  of  Passengers  (page  26), 
"Is  one  who  undertakes  for  hire  to  carry  all 
persons,  Indifferently,  who  may  ai^tly  for 
passage."  Tbe  defendant,  having  vtdunta- 
rlly  designated  Its  freight  train  to  carry 
passengers  l>etween  Junction  City  and  Bose- 
burg,  thereby  became,  under  the  deflnitlui 
adverted  to,  a  conunon  carrier  of  passengers 
liy  the  means  so  adopted,  and  its  special 
contract  In  respect  to  the  attempted  limita- 
tion did  not  devest  It  of  that  character; '  foti 


If  It  Is  the  habit  of  a  railroad  company  to 
carry  passengers  <hi  a  freight  train,  it  be- 
comes a  commw  carrier  of  passengers  by 
that  means,  and  thereby  assumes  the  lia- 
bilities of  sndi  carriers.  Flhm  v.  Railroad 
Co.,  1  Houst  469.  The  defendant  was  un- 
der no  1^1  obligation  to  carry  passengm 
on  Its  freight  trains,  but,  having  notified  the 
public  that  it  would  do  so  between  the  sta- 
tions Indicated,  tbe  train,  as  long  as  it  was 
used  for  that  purpose,  was  a  mixed  freight 
and  passenger  train,  tbweby  Imposing  upon 
the  defoftdant  all  the  duties  of  a  common 
carrier  in  respect  to  any  passoiger  riding  , 
thereon.  The  train  in  question  was  design- 
ed by  the  defendant  to  accommodate  the 
tnv^lng  puMlc  gwerally,  and  was  not  pro- 
vided for  plaintiff's  advantage  alone,  nor  did 
be  eivJoy  any  special  privileges  thereon  that 
were  not  extended  to  ethos.  The  defend- 
ant's undertaking  to  carry  him  by  the  means 
adopted  fur  that  [Kirpose  was  a  part  of  the 
performance  of  Its  business,  and  within  the 
line  of  Its  pulilic  duty,  as  long  as  such  train 
was  used  to  carry  passengers.  The  ticket 
purchased  by  plataitlff  was  secured  for  flve- 
elghths  ot  the  regular  local  fare,  and,  while 
he  was  a  commercial  trav^r  whose  busi- 
ness con^dled  him  to  make  extensive  Jour- 
neys, we  understand  from  the  transcript 
that  any  person  could  secure  such  tickets 
upon  appUc&tloa  by  paying  the  same  price 
thn^or. 

inalutlff  liavlng  paid  value  tot  his  ticket 
the  contract  of  carrla^  could  not  be  can- 
celed at  pleasure  by  the  def^dant  and  we 
do  not  tiilnk  a  rebate  in  tbe  price  of  a  local . 
ticket  affords  a  sufficient  consideration  fo^ 
the  assumption  ot  tbe  rMc  undertaken, 
where  no  special  privileges  are  conferred; 
for,  If  this  were  so,  It  would  follow  that  the  ' 
unallest  remisMtm  from  the  regular  price  of 
a  ticket  might  suffice  for  exemption  from 
liability. 

No  arae  having  been  committed  as  al- 
Ic^ied,  the  judgment  Is  afilrmed. 
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HIRSCH  et  al.  v.  SALEOf  FLOUBING 
MILLS  CO. 

(Supreme  Court  of  Oregon.    March  3,  1902.) 

PAROL  BVIDBNCE^-CONTRACTS— COMPLBTE- 
NESS— DETERMINATION  BY  COURT. 

The  trial  court  must  determine  Aether 
or  not  a  receipt  for  grain  signed  hj  a  ware- 
houseman contains  tlie  terms  under  wliich  the 
grain  was  delivered  when  the  pleadings  pre- 
sent the  issue,  so  as  to  permit  parol  evidence 
of  such  terms  in  case  the  receipt  is  silent. 

Appeal  from  circuit  court,  Multnomah 
county;  A.  F.  Sears,  Judge. 

Action  by  Sol.  Hlrsch  and  others  against 
the  Saiem'  Flouring  Mills  Company,  Judg- 
ment for  defendant  and  plaintiffs  appeal. 
Reversed. 

This  is  an  action  to  recover  the  value  of 
certain  wheat  allured  to  have  been  sold  and 
delivered  by  plaintiffs  to  the  defendant. 
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Tbe  complaint  contains  ttro  causes  of  ac- 
tion, but  for  tbe  purpose  of  tbls  appeal  It 
will  be  necessary  to  allude  to  one  only,  as 
they  are  practically  tbe  same,  except  In  the 
matter  of  dates  and  amounts.  After  al- 
leging the  corporate  capad^  of  the  defend- 
ant and  that  tt  Is  engaged  In  the  business 
of  buying  wh«it,  grinding  the  same  Into 
flour,  and  doing  a  general  milling  business, 
the  complaint  aren,  in  substance,  that  on 
the  11th  day  of  September,  1887,  the  plain- 
tiffs delivered  to  tt  228i«/eo  bushels  of  mer^ 
chantable  wheat,  under  an  agreement  by 
.  which  the  defendant  was  permitted  to  mlr 
the  same  with  Its  consumable  stock,  grind 
it  Into  flour,  and  sell  the  product  on  its  own 
account,  and  pay  the  plaintiffs,  upon  de- 
mand and  payment  of  2%  centa  a  bushel, 
the  market  price  of  such  wheat,  or  deliver 
on  board  the  cars  at  Salem  a  Uke  quantity 
of  equal  grade;  that  npon  receipt  thereof 
the  defendant  immediately  converted  It  into 
floiir,  and  sold  tbe  same  In  the  nsoal  course 
of  business,  and  appropriated  the  proceeds 
to  its  own  use;  that  on  the  ITth  day  of  Oc- 
tober, 1899.  tbe  plaintiffs  duly  tendravd  to 
defendant  2^  cents  a  buediel  on  the  wheat 
so  delivered,  and  demanded  that  It  pay  the 
market  price  thereof,  or  deliver  to  them  the 
same  quantity  of  good  merchantable  wheat, 
but  It  refused  to  do  ^tberi  that^at  the  date 
of  such  demand  tiie  price  of  wheat  was  fiS 
centa  a  bushel,  and  the  defendant  thereby 
became  Indebted  to  the  plaintiffs  In  the  sum 
of  $120.08,  no  part  of  which  has  been  paid. 
The  aiwwer  dMiles  all  tbe  material  allega- 
tions of  the  complaint  except  the  cc^art- 
nership  of  tbe  plaintiffs,  tbe  corporate  ca- 
pacity of  tbe  defendant  snd  that  the  plain- 
tiffs duly  demanded  ot  it  229  "/so  bushels  of 
f»M>d  merchantable  wheat.  For  a  further 
and  separate  defense,  It  is  averred:  That 
t<x  more  than  2S  years  last  past  the  defend- 
ant has  been  and  now  is  doing  business  as  a 
warefaonsekeeper  at  Salem,  Or.,  receiving 
grain  In  store  for  hire.  That  on  or  about 
the  11th  day  of  September,  1897,  It  entered 
Into  an  agreement  with  plaintiffs  by  which 
It  received  229i«/co  bushels  of  wheat  as  per 
the  terms  and  conditions  of  the  following 
-written  agreement:  "Salem  Flouring  Mills 
Co.,  Salem,  Oregtm.  Sept.  11,  1897.  No. 
I,7fl9.  Received  In  store,  for  account  of 
Flelsc^per,  Mayer  &  Co.,  two  hundred  and 
twenty-nine  and  slxteen^ixtletbs  bushels  of 
merchantable  wheat  In  bulk,  subject  to  tiielr 
orders  (damages  by  the  elemente  enepted), 
on  or  before  the  flrst  day  of  July  next,  on 
payment  of  two  and  one-half  centa  per 
bushel  storage,  and  3^  per  bushel  for 
sacks,  and  the  return  of  this  receipt  prop- 
erly indorsed;  the  wheat  being  delivered  on 
boat  or  cars  sacked.  It  Is  understood  and 
agreed  that  the  Salem  Flouring  Mills  Co.  arc 
to  have  tbe  flrst  refusal  of  said  wheat  Sa- 
lem Flouring  Mills  Co.  [Sgd.]  Per  Hol- 
land. Bushels,  229iV«o-"  That  It  was  the 
custom  among  warehousemen  to  store  grain 
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so  received  In  bulk  with  other  grain  of  slm* 
liar  grade  and  cbaracter,  and  the  wbeit 
mentioned  and  referred  to  In  the  complaint 
was  delivered  by  [dalntlffs  and  received  by 
defendant  as  a  warehoosekeeper  In  a^ 
cordance  with  such  custom  and  terms  and 
conditions  of  the  agreement  referred  to, 
which  was  duly  executed  by  defendant  awl 
ddlvered  on  tbe  day  It  bears  date  to  tbe 
plaintiffs,  and  received  and  accepted  b; 
them.  The  reply  denies  the  matwlal  alle- 
gations of  the  answer,  except  tbe  «cecuti«i 
and  delivery  of  tbe  receipt  set  out  in  flie 
answer:  "but  alleges  that  said  receipt  does 
not  contain,  and  was  not  Intended  or  under- 
stood by  the  parties  thereto  to  contain,  all 
the  terms  ot  tbe  agreement  entered  into  be- 
tween plaintiffs  and  defradant  In  and  by 
which  the  defendant  received  tbe  said 
wheat;  that  at  the  time  said  wheat  was  so 
received  by  the  defendant  It  was  undoratood 
and  agreed  that  defendant  should  have  tbe 
right  as  set  out  in  plaintiffs'  complaint  to 
grind  the  same  Into  flour,  or  sell  or  dispose 
of  the  same,  at  tbe  pleasur<  and  convenience 
o^  defendant,  and  the  defendant  was  to  ac- 
count for  the  same  to  the  plaintiffs  to  tbe 
manner  set  out  tn  plaintiffs'  complahit'' 
The  reply  contained  other  allegations  to  tbe 
effect  that  the  receipt  set  out  to  the  answo- 
did  not  and  was  not  Intended  or  understood 
by  the  parties  to  contain  all  the  terms  of  tbe 
agreement  under  which  the  wheat  was  re- 
ceived and  acc^ted;  but,  on  motion  of  the 
defendant  tbcy  were  all  stricken  out  and 
jni^ment  rendered  In  ite  favor  on  the  plead- 
ings, from  which  the  plalntiflFs  appeal. 

J.  M.  Gearin,  for  a[>[>ellsnta.  Sandnson 
Reed,  for  respondent 

BEAN,  G.  J.  (after  stating  tbe  tacts). 
Tlie  Judgment  of  the  court  below  seems  to 
be  based  on  the  theory  that  tbe  wheat  re- 
ceipt set  out  In  the  answor  constituted  tbe 
CTitlre  contract  between  tbe  parties,  and 
could  not  be  ccmtradlcted  or  varied  by  parol. 
But  an  error  of  this  posltlou  lies  In  the 
fact  that  under  the  pl^idlngs  there  Is  an 
Issue  as  to  whether  this  receipt  contained 
the  terms  and  conditions  uptm  which  tbe 
wheat  was  delivered  by  plaintiff  and  re- 
ceived by  defendant.  It  is  not  signed  by 
the  plaintiffs,  and  could  only  become  a  con- 
tract by  being  received  and  accepted  by 
them  as  such,  and  this  they  deny.  As  tbe 
pleadings  stand,  tbe  defendant  alleges  that 
the  contract  under  which  It  received  tbe 
wheat  mentioned  in  the  complaint  Is  em- 
bodied  in  the  written  instrument,  while  tbe' 
plaintiffs  deny  that  such  instrument  con- 
tained, or  was  Intended  or  understood  hr 
tbe  parties  to  contahi,  all  the  terms  of  tbe 
contract  between  them.  An  issue  of  tact 
Is  thus  presented  which  can  only  be  deter- 
mined by  a  trial  and  upon  testimony. 

A  receipt  issued  by  a  warehousenmn  and 
accepted  by  tbe  owner  of  the  commodity 
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stored,  as  expressing  the  terms  and  condi- 
tions upon  wblcb  It  was  delivered  and  re- 
ceived, la'a  contract,  and.  like  all  other  writ- 
ten contracts,  cannot  be  contradicted  or  va- 
ried by  parol  (Marks  v.  Elevator  Co.,  43 
Iowa,  14G;  Goodyear  v.  Ogden.  4  Hill.  104; 
Thompson  v.  Thompson,  78  Minn.  879.  81  N. 
W.  204,  543);  but,  when  the  receipt  Is  silent 
as  to  the  terms  of  the  contract.  It  may  be 
shown  by  parol  (State  v.  Stockman,  30  Or. 
36,  46  Pac.  851);  and,  when  Its  language  Is 
ambiguous  and  uncertain,  it  must,  like  any 
other  contract  be  interpreted  In  the  light  of 
the  surrounding  clrcnmstances  (McCabe  v. 
McKlnstry,  5  Dill.  509,  Fed.  Cas.  No.  8,667; 
I-edyard  v.  HIbbard.  48  Mich.  421,  12  N.  W. 
637,  42  Am.  Rep.  474;  Andrews  v.  Rich- 
mond, 34  Hun,  20;  Lyon  v.  Lenon.  106  Ind. 
EWI7.  7  N.  E.  311;  Bucher  v.  Com.,  103  Pa. 
ri28;  I,onergan  v.  Stewart,  55  lU.  44).  Until 
the  question  of  fact  made  by  the  pleadings 
fs  determined.  It  would  be  useless  -to  ex- 
press an  opinion  as  to  the  proper  construc- 
tion of  a  wheat  receipt  silch  as  that  set  out 
In  the  answer,  If,  Indeed,  It  could  be  intel- 
ligently Interpreted  without  proof  Of  the 
surrounding  circumstances. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded  for  such  further  proceed- 
ings as  may  seem  prop^,  and  not  Inconslst- 
«nt  with  this  opinion. 


(40  Or.  S71) 

SKINNER  V.  LEWIS  et  al. 

(Supreme  Coart  of  Oregon.    March  3,  1902.) 

WILLS—TBSTAMENTARY  CAPACITT— INSANB 
DELUSION— ATTESTATION— SUPFI- 
CIBNCY  OP  PROOF. 

1.  A  testator,  when  execnting  bis  will,  was  im- 
paired in  health  and  confined  to  his  room,  but 
able  to  dress  himself  and  go  to  his  meals.  On 
the  death  of  the  chief  beneficiary  under  a  former 
will,  he  discnsHed  with  his  neighbors  and  his  law- 
yer the  advisahility  of  making  another,  and  sent 
for  the  latter  to  draw  a  new  will.  The  testator 
had  made  memoranda  of  several  gifts,  and  dis- 
cussed with  the  lawyer  in  detail  the  proposed 
gifts,  ^Ting  intelligent  reasons  for  the  provisions 
he  desired.  The  lawyer  was  of  the  opinion  that 
he  possessed  testamentary  capacity.  He  Intelli- 
gently transacted  other  business  at  the  time 
of  making  the  wiil.  His  neighbors,  intimate 
acquaintances,  testified  that  the  testator  was 
pecnliar,  but  transacted  his  own  boainess  and 
exhibited  a  peculiar  shrewdness  which  was 
charaeteriirtic  of  him.  Contestant's  witnesses 
believed  him  incompetent  to  dispose  of  his 
property,  bat  related  particular  transactions 
which  gave  indications  of  his  good  sense.  On 
two  or  three  occasious  the  testator  had  aimless- 
ly wandered  about  in  a  dazed  cooditioa. 
These  were  of  short  duration  and  caused  by 
temporary  physical  ailments.  A  codicil  to  the 
will  was  executed  under  similar  clrcnmstanceti, 
except  that  he  had  grown  physically  weaker. 
Held,  on  a  contest  of  the  will  and  codicil,  that 
the  evidence  did  QOt  show  testamentary  in- 
capacity. 

2.  Where  a  testator,  believing  and  acting 
upon  neighborhood  gossii),  thought  that  his 
daughter-in-law  wonld  take  measures  to  pos- 
-sess  herself  of  his  property,  he  was  not  ptA- 
seesed  of  an  insane  delusion  which  would  in- 
validate his  will,  since  the  idea  had  its  basis 
in  fact,  though  false  as  the  daughter-in-law's 


treatment  of  Mm  had  always  been  kind  and 

considerate. 

3.  Under  Hill's  Ann.  Laws.  I  3069,  prescrib- 
ing that  a  will  or  codicil  shall  be  in  wilting, 
signed  by  the  testator  and  attested  by  two  com- 
petent witnesses  snbscribing  their  names  in 
the  presence  of  the  testator,  a  testator  may 
exeente  his  will  or  a  codicil  thereto  without 
publishing  and  declaring  it  to  be  his  will  or 
codicil;  it  being  only  necessary  to  observe  the 
formalities  required  by  the  statute. 

4.  The  evidence  of  the  execution  of  a  will 
and  codicil  proved  the  signature  of  the  testa- 
tor and  the  subscribing  witnesses.  One  of  the 
witnesses  testified  that  they  attested  the  will 
and  codicil  in  the  presence  of  the  testator. 
The  other  witness  did  not  remember  that  the 
testator  had  signed  the  will,  or  that  he  saw  the 
witness  attest  it,  or  that  he  requested  the  wit- 
ness to  sign.  The  latter  witness,  at  the  first 
probate  of  the  will,  signed  the  usual  affidavit 
required  for  making  proof  in  common  form,  de- 
posing that  she  saw  the  testator  subscribe  ^e 
will  and  codicil  and  that  she  signed  as  a  wit- 
ness at  his  request  and  in  his  presence.  The 
will  and  codicil  contained  thft  usual  attestation 
clause.  Held,  that  there  was  snffldent  proof 
of  the  execution. 

5.  Where  an  attorney  drawiug  a  will  called 
a  jwrson  to  witness  its  execution,  who  signed 
as  such  witness,  the  assumption  is  warranted 
that  this  was  done  at  testator's  instance;  the 
attesting  clause  reciting  that  the  witness  sign- 
ed at  the  request  of  the  testator. 

Appeal  from  circuit  court,  Ftdk  county;  B. 
P.  Boise,  Judge. 

Proceedlnspi  to  revoke  the  probate  of  the 
wUl  and  codicil  of  B.  L.  Skinner,  deceased. 
From  a  decree  refusing  to  revoke  the  probate^ 
Rebecca  A.  Skinner,  executrix  of  the  estate 
of  a  deceased  son  of  tbe  testator,  appeals. 
Affirmed. 

W.  H.  Holmes,  for  appellant  Geo.  G. 
Bingham  and  A.  O.  Condtt,  for  respondents. 

WOLVERTON.  J.  What  purports  to  be 
tbe  last  will  and  testament  of  R.  L.  Skinner, 
deceased,  and  his  codicil  thereto,  were  ad- 
mitted to  probate  In  common  form,  March 
10,  1809,  by  the  county  court  of  Polk  county, 
Or.  Subsequently  Hiram  Alonzo  Skinner,  a 
son  of  the  deceased,  petitioned  the  county 
court  to  revoke  the  probate  of  both  Instru- 
ments and  to  set'  them  aside.  It  may  be 
here  stated  that  Hiram  Alonzo  Skinner  has 
since  died,  and  his  widow,  Rebecca  A.  Skin- 
ner, has  been  apiwlnted  bis  executrix  and 
substituted  in  this  proceeding.  Tbe  grounds 
now  urged  upon  which  the  relief  Is  based  are 
want  of  testamentary  capacity  and  insuffi- 
cient attestation.  Some  questions  of  practice 
arising  upon  the  pleadings  and  the  manner 
in  which  the  appeal  was  taken  from  the  coun- 
ty court  were  presented;  but.  In  view  of  tlie 
conclusion  we  have  come  to  upon  the  merits, 
it  Is  not  essential  that  we  take  further  note 
of  them,  deeming  It  more  satisfactory  that 
the  merits  be  reached,  and  made  the  basis 
of  a  final  disposition,  than  that  the  case 
should  be  made  to  turn  upon  son^e  question 
merely  preliminary  and  not  decisive  of  the 
ultimate  controversy.  Of  course,  if  It  la  ab- 
solutely essential  that  preliminary  questions 
be  disposed  of  before  the  merits  can  be  con- 
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sidered  In  logical  order,  it  would  be  oar  duty 
to  treat  of  tli^;  bat  otberwise  tbey  are  not 
matters  □ecessary  to  a  determlnatloii  of  the 
controversy. 

We  will  first  examine  as  to  the  testamen- 
tary capacity  of  the  decedent  at  the  time  the 
■will  was  made.  The  contention  has  a  two- 
fold aspect.  In  that  (1)  It  Is  insisted  that  the 
decedent's  mind  bad  become  so  weakened 
and  Impaired  by  old  age,  physical  Infirmities, 
and  other  misfortunes  that  he  was  Incapaci- 
tated from  transacting  business,  and  conse- 
quently from  making  a  testamentary  dlsposi- 
tton  of  bis  effects;  and  (2)  It  la  maintained 
that  bis  mind  was  affected  by  an  insane  de- 
lusion, whereby  he  was  influenced  and  super- 
induced to  bestow  his  property  upon  others 
than  his  son,  and  hence  that  the  will  was  not 
the  conscious  act  of  the  testator.  The  con- 
tention is  the  same  as  to  the  codicil.  At  tbe 
time  of  the  execution  of  the  will  the  testator 
was  making  his  home  with  Caleb  Hughes, 
In  West  Salem.  His  health  being  impaired, 
he  was  confined  almost  exclusively  to  bis 
room,  bnt  able,  however,  to  dress  himself  and 
go  to  his  meals.  He  had  previously  spoken 
to  Mr.  Bingham,  his  attorney,  and  discussed 
somewhat  in  detail  the  matter  of  a  redlspo- 
sltion  of  his  property  by  will.  We  say  redis- 
poaitlon,  because  he  had  some  years  prior 
made  his  will,  as  we  may  Infer  from  the 
testimony,  dlsposlDg  of  the  bulk  of  his  estate 
to  the  son  of  the  petitioner,  Hiram  Alonzo 
SIcinner,  who  died  several  years  previous  to 
the  execution  of  the  present  will.  Upon  the 
death  of  the  beneficiary  of  bis  first  will,  the 
testator  at  once  began  to  discuss  with  his 
neighbors  and  his  attorney  the  advisability 
of  making  another.  On  tbe  Immediate  occa- 
sion he  sent,  for  Mi*.  Bingham  to  draw  the 
writing,  who,  responding  to  his  request, 
found  the  testator  In  his  room  dressed;  and, 
In  anticipation  of  its  final  preparation,  he 
had  written  out  with  his  own  hand  upon  slips 
of  note  paper  memoranda  of  tbe  several  be- 
quests and  devises  he  desired  to  make. 
These  were  put  in  proper  .form  by  Mr.  Bing- 
ham; and  while  so  engaged  the  old  gentle- 
man discussed  with  him  the  details,  and  gave 
Intelligent  and  satisfactory  reasons  for  the 
particular  disposition  be  was  making  of  bis 
effects  as  he  went  along.  He  knew  the  ob- 
jects of  bis  bounty  and  the  relationship  he 
bore  to  them;  comprehended  the  property  he 
had  at  his  disposal,  and  directed  the  manner 
of  its  disposition  and'distributioD  In  detail; 
and,  In  the  opinion  of  the  witness,  was  pos- 
sessed of  testamentary  capacity.  This  was 
manifest,  not  only  from  the  definite  formu- 
lation of  the  different  bequests,  but  from  his 
general  demeanor,  the  aptness  and  acuteness 
of  his  mental  faculties,  and  from  the  circum- 
stance of  bis  transacting  some  business  with 
another  person  touching  the  sale  of  wood  to 
him  while  tbe  will  was  being  drawn.  Many 
other  witnesses  were  called,  being  neighbors 
and  persons  of  Intimate  acquaintance;  and 
the  gen^l  concensus  of  their  testimony  la 


that  while  the  old  man  was  peculiar  In  some 
respects,  yet  that  up  to  very  shortly  prior  to 
his  death  he  transacted  his  own  bosiness, 
and  continued  to  exhibit  that  peculiar  shrewd- 
ness which  was  characteristic  of  him  through- 
out his  life.  A  number  of  the  contestant's 
witnesses  signified  quite  clearly  that  in  their 
opinion  he  was  not  competent  to  transact 
btislness  or  to  dispose  of  his  property  by  will; 
but,  in  almost  every  Instance  where  their  at- 
tention was  called  to  particular  transactions, 
their  narratives  indicate  the  rational  demean- 
or of  the  testator.  It  was  also  shown  that 
on  two  or  three  occasions  be  wandered  about 
aimlessly,  apparently  In  a  dazed  condition  of 
mind;  but  these  were  of  short  duration,  and 
probably  caused  by  some  temporary  physical 
ailment,  which  passed  away  as  be  recovered 
therefrom.  The  codicil  was  executed  under 
like  circumstances  and  conditions,  and,  while 
the  decedent  had  grown  perceptibly  weaker, 
his  mental  vigor  was  retained,  so  that  he  was 
able  to  direct  and  .clearly  discuss  the  several 
changes  he  was  desirous  of  making  In  his 
will,  for  all  of  which  he  gave  intelligent  rea- 
sons, as  he  passed  from  one  to  the  other 
when  the  writing  was  being  prepared.  With- 
out further  discussion  In  detail  of  the  evi- 
dence, It  being  quite  voluminous,  suffice  it  to 
say  that  from  a  careful  reading  and  consid- 
eration In  all  of  Its  details  we  are  satisfied 
that  the  testator  was  fully  capacitated  to 
dispose  of  his  property  by  will,  and  to  eie- 
cote  the  codicil  which  followed,  within  the 
decisions  of  this  court  Hubbard  v.  Hub- 
bard. 7  Or.  42;  Clark's  Heirs  t.  EUis,  9  Or. 
128;  Chrlsman  t.  Chrisman.  16  Or.  127,  18 
Pac.  6. 

Tbe  alleged  delusion  which,  It  Is  insisted, 
induced  the  particular  and  [>ecullar  disposi- 
tion complained  of,  is  that  his  son's  wife 
bad  designs  upon  his  property,  and  proposed 
possessing  herself  of  It,  and  that,  if  he  should 
devise  the  same  to  bis  son  Hiram  Alonzo,  she 
would  In  some  manner  acquire  It,  and  that 
it  would  be  thus  diverted  from  his  family. 
If  this  was  a  delusion,  he  bad  been  possessed 
of  It  for  a  long  time,  because  his  former  will 
gave  the  hulk  of  bis  property  to  trustees  for 
the  benefit  of  his  grandson,  thus  depriving 
the  son  and  his  wife  of  ultimate  ownership; 
and  his  present  will  Is  cast  npon  the  same 
Idea.  He  has  also,  so  far  as  disclosed  by 
the  testimony,  been  consistent  In  his  desire 
to  so  dispose  of  his  property  that  in  the  main 
it  would  not  finally  come  Into  the  hands  of 
his  son's  wife.  The  son  was  remembered  tn 
the  will  by  a  life  estate  In  a  portion  of  tbe 
realty,  and  was  to  receive  the  rents  awl 
profits,  after  the  payments  of  certaUi  er- 
pensee,  arising  out  of  the  remainder,  and  the 
daughter-in-law  was  remembered  by  a  share 
in  the  final  dlstrU}UtIon,  so  It  is  apparrat  that 
the  testator  was  not  biased  by  any  feelings 
al  animosity  toward  them.  He  believed,  no 
doubt,  that  bis  son  could  not  long  survive 
blm,  even  thlnkli^  that  he  (the  testatw) 
might  survive  htm;  and  In  this  he  was  Jos- 
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tlfied,  as  snbseaaent  erents  hare  demonstrat- 
ed, for  the  wife  Is  now  prosecuting  this  pro- 
ceeding, Bbe  being  snbetltuted  for  ha:  de- 
ceased husband.  Some  of  tbe  witnesses  In- 
dicate that  the  decedent  was  Imbued  with 
the  Idea  that  the  daughter-ln-law  would  re- 
sort to  extreme  measures  In  order  to  possess 
herself  of  the  prop«ty.  If  It  should  be  divid- 
ed or  bequeathed  to  his  son.  If  this  be  so, 
It  was  not  shown  that  It  was  a  dduslon.  It 
may,  for  augbt  that  appears,  have  bad  Ita 
foundatlm  In  fact  We  do  not  mean  to  say 
that  the  daughter-ln-law  was  poBsesaed  of 
any  such  purpose,  because  there  Is  not  a 
scintilla  of  evidence  In  the  record  to  bear  out 
the  statement  On  tbe  contrary,  the  proren 
admlsskois  of  the  decedent  show  her  treat- 
ment of  him  to  bare  always  been  kind,  In- 
dnlg^t  and  consld^^te.  But  what  we  mean 
Is  that  his  Information  may  have  been  such 
as  to  superinduce  the  belief,  and  thus  the 
state  of  his  mind  may  have  been  tbe  result 
thereof,  and  not  of  sheer  delusion.  Some  of 
the  wltnefisee  relate  that  when  be  was  asked 
to  give  reasons  for  thinking  that  his  daugh- 
ter-ln-law Intended  to  possess  herself  of  the 
property,  he  answered  that  the  neighbors  told 
him  BO.  Further  than  this  tbe  matter  was 
not  pursued.  >"ow.  If  he  believed  his  neigh- 
bors, and  acted  upon  neighborhood  gossip,  he 
was  not  possessed  of  a  delusion;  but  the  idea 
with  which  he  was  Imbued  had  its  basis  in 
fact  and  hence  the  will  could  not  have  been 
superinduced  by  an  insane  delusion.  PottGP 
V.  Jones,  20  Or.  239,  25  Pac.  769,  12  L.  B.  A. 
161.  It  la  not  altogether  unnatural  or  unrea- 
sonable that  he  should  desire  to  keep  tbe 
property,  or  the  bulk  -of  It  In  bis  family, 
rather  than  to  have  It  pass  b^ond  the  line 
of  consanguinity;  and,  while  the  will  and 
codicil  contain. some  seemingly  peculiar  pro- 
Tlslons,  they  may  be  said  to  be  peculiar  to 
the  testator,  as  known  by  his  neighbors  In 
his  normal  condition.  It  was  suggested  that 
the  testator's  mind  was  affected  with  other 
delnslons;  but  If  they  existed  at  all,  which 
is  doubtful,  they  were  such  as  In  no  way 
affected  tbe  disposition  of  his  property. 

Tbe  validity  of  both  the  will  and  codicil 
Is  also  challenged  upon  tbe  ground  that  they 
were  not  executed  In  tbe  manner  and  with 
the  formalities  required  by  law.  The  ob- 
jections urged  with  tbe  greater  emphasis 
are  that  tbe  witness  Hughes  did  not  see 
the  testator  sign,  nor  hear  blm  acknowledge 
his  signature  to  tbe  writing,  nor  did  he  pub- 
lish and  declare  tbe  same  and  tbe  codicU 
thereto  to  be  his  last  will  and  testament  In 
her  presence;  and  It  la  further  contended 
that  the  testator  did  not  request  Mrs. 
Hughes  In  either  Instance  to  attest  the  writ- 
ing as  a  witness.  For  convenience  and 
perspicuity  we  will  dispose  of  the  matter  of 
publication  first  and  then  discuss  tbe  other 
questions  somewhat  in  the  same  connec- 
tion. The  statute  has  prescribed  tbe  for- 
malities with  whldi  a  will  shall  be  execut- 
ed.  It  shall  be  la  writing,  signed  by  the 


testator,  or  some  person  under  his  direc- 
tion, In  his  presence,  and  shall  be  attested 
by  two  or  more  competent  witnesses,  sub- 
scribing their  names  to  tbe  will  In  the  pres- 
ence of  the  testator.  Hill's  Ann.  Laws,  § 
3060.  A  codicil  is  required  to  be  executed 
In  tbe  same  manner  and  with  like  formall-  . 
ties.  In  the  earlier  history  of  the  law,  due 
publication  was  au  essential  prerequisite  to 
a  valid  execution.  This  consisted  In  making 
known  In  the  presence  of  the  witnesses  that 
tbe  instrument  being  executed  was  the  last 
will  and  testament  of  the  testator.  In  some 
of  tbe  states  the  formality  Is  preserved  by 
statute,  while  in  many  others,  as  in  our  own, 
no  allusion  Is  made  to  It  Under  this  condi- 
tion of  the  law,  by  the  very  great  weight 
of  authority,  It  Is  only  necessary  to  observe 
the  formalities  so  far  as  pointed  out  by  tbe 
legislature,  and  puUicatlon  In  any  manner 
Is  not  a  prerequisite  to  the  validity  of  a 
will.  The  Instrument  may  be  well  executed 
without  a  word  being  uttered  or  lutimatiou 
made  by  the  testator,  or  any  person  for 
him,  to  the  attesting  witness  or  In  their 
presence,  that  tbe  writing  being  signed  or 
executed  is  a  will;  neither  need  they  know 
anything  of  its  natmre  or  Import.  Luper  v. 
Werts,  19  Or.  122,  135,  28  Pac  850.  And,  in 
further  substantiation  of  the  rule,  see 
Scbouler,  Wills  (2d  Ed.)  S  326;  Page.  Wills, 
S  227;  Canada's  Appeal.  47  Conn.  450;  Al- 
len V.  Griffin,  69  Wis.  529,  35  N.  W.  21. 
There  Is  signed  at  the  foot  of  both  tbe  will 
and  codicil  the  name  "R.  L.  Skinner,"  at- 
tended by  a  private  seal.  Both  have  ap- 
pended an  attestation  clause,  reciting,  la 
effect  that  the  paper  was  signed,  published, 
and  declared  by  the  testator  to  be  bis  act  In 
tbe  presence  of  the  witnesses,  who.  In  his 
presence  and  at  bis  request,  and  In  the  pres- 
ence of  each  other,  subscribed  their  names 
as  witnesses.  Subscribed  thereto  are  the 
names  "Mary  Hughes"  and  "George  G. 
Bingham"  In  tbe  order  named.  Mr.  Bing- 
ham testifies  that  he  wrote  tbe  .will  at  the 
request  of  Mr.  Skinner  on  tbe  day  It  bears 
date,  December  12,  1898;  that  the  name  sub-  - 
scribed  thereto  is  the  signature  of  B.  L. 
Skinner,  written  by  the  testator  himself; 
that  the  name  "B.  U  Skinner,"  appearing 
subscribed  tathe  other  writing  (the  codicil), 
Is  his  signature,  also  written  by  himself; 
that  of  the  signatures  "Mary  Hughes"  and 
"George  G.  Bingham,"  to  both  the  will  artl 
codicil,  "Mary  Hughes"  was  written  by  her 
in  the  presence  of  the  witness  testifying 
and  In  the  presence  of  Mr.  Skinner;  that  the 
testator  was  occupying  the  frtmt  room  of 
Mr.  Hughes'  house;  that  there  was  a  little 
stand,  in  tbe  room,  which  tbe  witness  clear- 
ed off  and  used  tctr  writing  the'  will;  that 
Mrs.  Hughes  was  called  Into  tbe  room,  wit- 
ness thinks,  by  himself;  that  Mr.  Skinner 
told  him  that  he  wanted  a  witness  to  his 
will,  and  the  paper  was  laid  on  the  stand; 
that  Mr.  Skinner  signed  It  witness  thinks, 
while  Mrs.  Hughes  was  standing  by,  wit- 
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ness  being  present  et  the  time;  then  Mrs. 
Hughes  sat  down  and  signed  It,  and  sat 
by  the  table  while  witness  signed  It;  that 
the  codlcU  was  written  In  the  same  room, 
at  the  same  stand,  and  signed  in  the  same 
manner;  and  that  before  Afrs.  Hughes  sign- 
ed, In  eitho'  Instance,  the  attestation  clause 
was  read  over  to  her.  A  little  later  the 
witness  repeats  that  the  will  was  signed 
by  Mr.  Skinner,  and  then  by  Mrs.  Hughes 
and  himself,  they  standing  within  a  foot  of 
the  testator;  that,  after  the  codicil  was  writ- 
ten, witness  read  it  over  to  him,  then  Mrs. 
Hughes  came  In  ffom  the  kitchen,  and  it 
was  signed  by  Mr.  Skinner,  then  by  Mrs. 
Hoghes,  and  then  by  the  witness.  Mrs. 
Hughes  testified,  in  effect,  that  she  was  in 
the  kitchen  (a  room  adjoining  the  one  oc- 
cupied by  the  testator)  when  the  wilt  was 
being  prepared  by  Mr.  Bingham;  that  Bing- 
ham read  part  of  the  will  over  to  the  testa- 
tor, but  she  did  not  hear  distinctly  enough 
to  know  what  it  was;  that  Blngbam  called 
her  into  the  room,  and  that  Mr.  Skinner  was 
sitting  in  a  chair  near  the  stand;  that  she 
did  not  see  him  sign  his  name,  and  conld 
not  swear  whether  he  did  or  not;  that  she 
signed,  and  tb&i  Bingham  signed;  that  tes- 
tator was  still  sitting  In  his  chair;  that 
Bingham  told  her  that  the  paper  was  Skin- 
ner's will,  and  she  was  to  witness  It;  that, 
when  the  codicil  was  signed,  the  testator 
was  sitting  up  In  bed  and  signed  It  right 
at  the  foot  of  the  bed;  that  witness  was 
standing  in  the  room  at  the  time,  and  saw 
him  sign  that  part  of  it;  that  Bingham  told 
her  in  the  presence  of  Skinner  that  the  pa- 
per was  a  <^icll;  that  the  attestation  clause 
of  both  the  will  and  codicil  was  read,  over 
to  her  before  she  signed.  On  croRS-examina- 
tlon  she  stated  that  she  did  not  know  wheth- 
er Mr.  Skinner  signed  the  will  or  not;  that 
she  could  not  remember  whether  he  spoke 
at  all,  or  did  anything  to  indicate  his  ap- 
proval, or  that  Mr.  Bingham  said  anything 
while  the  matter  was  being  arranged;  that 
at  the  time  she  signed  she  did  not  see  the 
name  of  R,  L.  Skinner  at  the  bottom  of 
the  will,  but  that  she  thought  she'  saw  him 
sign  the  codlcU  before  she  signed;  that 
Skinner  at  no  time  requested  her  to  sign 
either  the  will  or  codicil  as  a  witness;  that 
she  could  not  say  whetber  Skinner  signet! 
the  will  or  not,— could  not  remember; 
thought  she  distinctly  saw  him  sign  the 
codicil,  but  did  not  see  his  signature  after 
he  wrote  It;'  and  that  the  testator  did  not 
request  ber  to  sign,  but  that  Mr.  Blngbam 
did  When  the  wlU  was  first  offered  for 
probate,  Mrs.  Hughes  signed  the  usual  affl- 
dnvit  required  for  making  proof  In  common 
form,  whereby  she  deposed  that  she  saw  the 
testator  subscribe  botJi  the  will  and  codlcU 
and  that  she  signed  as  a  witness  at  his  re- 
quest and  in  his  presence. 

From  this  evidence  we  are  to  determine 
the  fact  of  attestation.  Counsel  frankly  say 
that  Mr.  Bingham's  evidence,  If  standing 


alone.  Is  prima  facie  sufficient  to  establish 
a  due  execution;  but  they  insist,  Inasmucb 
as  the  proponent  elected  to  call  Mrs.  Hughes, 
and  through  her  the  fact  was  elicited  that 
she  was  unable  to  testify  that  the  testator 
placed  his  name  upon  the  Identical  paper  to 
which  ber  name  was  attached,  her  Incom- 
petency as  an  attesting  witness  was  clearly 
shown.   We  speak  now  of  the  will  only.  It 
is  a  significant  fact  that  Mrs.  Hughes  fails 
to  say  that  the  testator  did  not  sign  the  will 
prior  to  her  signing  as  a  witness.   She  slai- 
ply  says  that  she  does  not  remember  that 
such  was  the  case;  thus  leaving  the  Impli- 
cation or  inference  that  the  signing  may 
'have  been  done  In  her  presence,  but  If  It 
was,  she  has  forgott^  It.  The  attestation 
clause  refutes  the  idea  that  the  testator  did 
not  sign  In  her  presence  and  prior  to  ber 
signing,  and  her  afiidavit  la  proof  of  the  wilt 
bears  quite  as  strongly  In  the  same  direc- 
tion.  Mr.  Bingham's  testimony  la  far  more 
satisfactory.   He  Is  an  attorney  of  learning 
and  skill,  and  was  employed  to  put  the  will 
In  form,  and  In  that  connection  attended 
to  its  execution.   His  positive  declarations 
show  that  all  the  .formalltitM  were  observed 
requisite  to  a  due  attestation,  so  that  tliere 
Is  a  clear  pre[>ondertuice  of  the  weight  of 
testimony  In  support  thereof.   Does  the  cir- 
cumstance that  Mrs.  Hughes  herself  was 
unable  to  recall  the  necessary  accompanying 
details  vitiate  it?  The  answer  must  be  Id 
the  negative.   The  attestation.  It  Is  true,  is 
not  a  matter  of  mere  formality  in  affixing 
one's  name  to  the  will  as  a  witness.  There 
must  be  an  active  mentally  connected  with 
It   The  witness  must  take  cognizance  of  the 
signature  of  the  person  executing,  either  by 
seeing  him  write  or  by  his  acknowledg- 
ment of  it  in  some  manner,  either  expressly 
or  impliedly,  so  that  he  can  be  able  to  say 
surely  and  unequivocally  that  the  slgiiatnre 
to  the  instrument  Is  that  of  the  person  ex- 
ecuting, previously  appended.   But  the  attes- 
tation of  the  will  does  not  depend  upon  the 
memory  of  the  attesting  witness.   The  act 
Is  one,  when  once  performed,  which  stands 
as  au  accomplished  fact  and  any  subsequent 
failure  of  the  memory  of  the  wltoess.  ot 
willful  purpose  in  suppressing  what  is  known 
to  have  transpired,  does  not  change  or  oblit- 
erate It   It  may  perchance  stand  unsubstan- 
tiated after  applying  the  test  of  legal  proof; 
but.  If  It  once  existed,  it  stands  for  all  time 
as  any  other  fact   Further  than  this,  the 
law  cornea  to  the  aid  of  substantiation.  In 
many  cases  where  the  memory  of  the  wit- 
nesses is  defective  in  being  unable  to  recall 
all  the  attending  circumstances,  by  Invok- 
ing the  presumption  of  a  due  observance  of 
the  formalities  required  by  law.   Thus,  In 
Allen  V.  Griffin,  supra,  it  was  held  that  lo 
the  absence  of  clear  proof  that  the  witnesses 
signed  before  the  testator  affixed  his  signa- 
ture, it  should  be  presumed  that  the  tes- 
tator signed  first.    And,  again,  it  Is  said  that 
"on  the  death  of  the  witness,  ot  <m  the  fail- 
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nre  of  their  memory,  the  proof  of  the  fact 
of  executtoi  begets  the  presamption  that  all 
the  details  of  statatory  requiremeote  were 
complied  with,  •  •  •  unless  the  contrary 
be  proven."  Beach,  Wills,  |  38.  See.  also, 
1  Oreenl.  Ev.  (15th  Ed.)  36a;  1  Jones,  Ev.  f  44. 
Accordingly,  in  the  case  of  In  re  Tyler's  Es- 
tate (Cal.)  53  Pac.  Q28,  where  the  signature 
of  the  testatrix  and  that  of  a  deceased  wit- 
ness were  proven,  and  the  remaining  wit- 
ness, being  called.  Identified  his  own  signa- 
ture, but  could  not  remember  whether  the 
testatrix  actually  signed  or  verbaJly  ac- 
knowledged her  signature  In  his  presence,  or 
whether  she  declared  the  document  to  be  her 
will  or  requested  bim  to  sign  as  an  attesting 
witness,  it  was  held  that  the  proof  was  suf- 
ficient to  authorize  probate.  So.  in  HcKee  v. 
White,  50  Pa.  354,  where  one  of  the  wit- 
nesses, as  In  this  case,  recollected  all  about 
the  execution,  and  testified  that  he  wrote  the 
will,  subscribed  It  as  a  witness  at  the  re- 
quest of  the  testator,  and  thought  the  other 
witness,  whom  he  called  In  for  the  purpose, 
subscribed  it  at  the  same  time,  but  the  sec- 
ond witness  could  not  remember,  that  he  saw 
the  testator  sign,  or  who  called  blm  to  be  a 
witness,  and  that  he  did  not  hear  anything 
said  about  the  will,  it  was  held  sufficient  to 
establish  due  execution.  And,  in  the  case 
of  Rugg  V.  Rugg,  83  N.  Y.  592,  one  of  the 
witnesses,  after  stating  that  the  testator 
signed  after  he  did,  subsequently  expressed 
a  doubt  upon  the  subject  and  admitted  that 
he  might  have  been  mistaken.  The  otha 
testified  that  be  did  not  remember  that  the 
testator  signed  last,  and  in  further  course 
of  his  examination  stated  that  he  (the  wit- 
ness) was  .the  last  to  sign.  To  8tq>ply  this 
eqolvocatiou  or  lapse  of  memory,  the  execu- 
tor, who  was  apparently  not  an  attesting 
witness,  testified  distinctly  to  all  that  took 
place*  the  order  In  which  the  several  acts 
were  done,  and  that  the  testator  subscribed 
before  the  attesting  wltnrases.  Upon  this 
showing  It  was  held  that  the  preponderance 
*  of  the  proof  was  in  favor  of  a  proper  exe- 
catlon  of  the  will,  and  that  the  surrogate 
could  not  come  to  any  other  conclusion;  the 
court,  speaking  through  Mr.  Justice  Miller, 
saying:  "Where  there  is  a  failure  of  recol- 
lection by  the  subscribing  witnesses,  the  pro- 
bate of  the  will  cannot  be  defeated  It  the 
attestation  clause  and  the  surrounding  cir- 
cumstances satisfactorily  establish  its  exe- 
catlon,"— citing  In  re  Kellum,  52  N.  T.  517. 
These  cases,  of  singular  analogy  to  the  one 
at  bar.  are  sufficient  to  tUustrate  the  prin- 
ciple upon  which  the  fact  of  attestation  and 
the  due  execution  of  a  will  may  be  estab- 
lished; and  where,  by  reason  of  a  failing 
memory,  a  witness  Is  tmable  to  recall  the 
fact  as  to  whether  he  or  she  saw  the  tes- 
tator sign,  or  whether  the  testator  signed 
first  or  last,  or  whether  the  witness  was  re- 
quested by  the  testator  to  attest  the  writ- 
ing, the  hlattiB  Is  supplied.  In  the  absence  of 
positive  testimony  to  the  contrary,  by  a  pre- 


sumption  that  the  requirements  of  the  law 
have  been  observed,  which  completes  the 
proof  and  renders  It  sufficient  upon  which  to 
direct  a  probata.  And  this  is  especially  so 
where  accompanied  by  an  attestation  clause 
reciting  an  oljsenrance  of  the  necessary  stat- 
utory formalltleB.  Allarle  v.  Allarle,  37  N. 
J.  Law,  312;  McCurdy  v.  Weall  (X.  J.  Pre- 
rog.)  7  Atl.  566. 

As  It  pertains  to  the  request  by  the  testa- 
tor to  sign  as  an  attesting  witness,  there 
need  be  but  little  further  said.  Mrs.  Hughes 
frankly  admits  that  Mr.  Bingham  called  her 
to  witness  the  will.  Mr.  Bingham  was  act- 
ing for  the  testator,  and  this  was  a  sufficient 
request  tor  the  purpose.  Ames  v.  Ames 
(Just  decided)  67  Pac.  737.  The  request  is 
but  a  step  in  bringing  about  the  attestation, 
and,  where  the  witness  has  signed  as  sucli, 
but  slight  evidence  Is  required  to  warrant 
the  assumption  that  It  was  done  at  the  tes- 
tator's instance;  and  an  attestation  clause 
attached,  reciting'  the  fact.  Is  amply  suffi- 
cient to  establish  It  in  the  absence  of  a  di- 
rect assertion  that  such  was  not  the  case. 
In  re  Nelson's  Will.  141  N.  T.  132,  36  N.  B.  3. 
From  these  considerations  we  conclude  that 
the  will  was  properly  attested,  and  should  be 
admitted  to  probate. 

The  evidence  «8  to  the  attestation  and  the 
execution  of  the  codicil  Is  manifestly  strong- 
er than  that  relating  to  the  will,  and  it  re- 
sults, without  further  comment,  that  Its  pro- 
bate shoul'd  also  follow. 

The  decree  of  the  court  below  wUl'there.- 
fore  be  affirmed. 


(S  Idaho,  291) 
MORRISON  et  al.  t.  REGAN. 
(Supreme  Court  of  Idaho.    Feb.  4^  1902.) 

MINING  CIJIIM— LOCATION  CERTIFICATSi-RE- 
JBCnON— NOTICE— AMENDMENT 
—EVIDENCE. 

1.  A  description  in  the  notice  of  location  of 
a  miuiDg  claim  is  suffldent,  uuder  section  2324, 
Rev.  St.  V.  S.,  and  section  3102,  Rev.  St. 
Idaho,  which  describes  the  claim  as  located  a 
certain  number  of  feet  from  another  mine,  giv- 
ing the  direction,  as  a  mine  is  a  "natural  ob- 
ject" or  "permanent  monument,"  within  the 
meaning  of  those  terms  as  used  in  said  stat- 
utes. 

2.  A  location  certificate  containing  the  fol- 
lowing description  held  siifflcient.  under  the 
provisions  of  said  section  2324,  Kev.  St.  U.  S., 
and  section  3102.  Rev.  St.  Idaho,  to  wit:  That 
the  locators  "have  located  600  linear  feet  alone 
this  lode  or  vein  of  quartz,  by  300  feet  on  each 
Bide  of  the  middle  of  the  vein  or  lode,  making  • 
000  feet  in  length.  This  claim  so  located  in 
named  the  'Bullion  Mine.'  and  is  situated  in 
French  mining  district,  Owyhee  county,  Idaho 
territory,  and  Is  described  as  follows:  Commen- 
cing at  this  stake  and  notice,  which  is  situated 
about  300  feet  in  a  northwesterly  direction 
from  the  MiDoesota  mine;  this  is  an  exteu- 
pion  of  the  Red  Jacket  mine;  and  mnninK 
thence  along  the  vein  or  lode  in  a  aontherly 
direction  to  a  similar  stake  and  notice.  We, 
the  undersigneii.  ciaim  600  linear  feet  in  a 
Boutberly  direction  from  this  stake  and  notice 
to  a  similar  stake  and  notice.  This  claim  Is 
600  linear  feet  long." 

3.  It  is  only  where  the  location  certificate 
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fails  to  make  reference  to  natural  objects  or 
permaneTit  monumentB  snfflcient  to  identify  the 
claim  that  a  court  may  reject  it  ou  that 
ground. 

4.  Where  it  Ib  shown  that  a- mining  claim  has 
been  located  in  good  faith,  ff  by  any  reasona- 
ble coustruction  the  language  used  in  the  no- 
tice in  the  description  and  in  referring  to  nat- 
ural objects  and  permanent  monumenta  will 
impart  notice  to  a  subsequent  locator  it  is  sat- 
Ment. 

6.  A  liberal  construction  Bhonld  be  gfreo  to 
descriptions  of  mining  claims  and  references  to 
natural  objects  in  location  certificate. 

6.  Erroneoas  or  defective  location  certificates 
may  be  amended  under  the  proTiaiona  of  eec- 
tlou  5  of  an  act  entitled  "An  act  to  define  the 
manner  of  locating  lode,  quarts,  and  placer 
claims.   •   •   *'*   Sess.  I>aw8  1809,  p.  237. 

7.  Such  amended  location  relates  back  to  the 
date  of  the  original  location,  provided  it  does 
not  interfere  with  the  existing  rights  of  others 
at  the  time  when  such  apiendment  is  made. 

8.  The  proviso  to  said  section  does  not  ap- 
ply to  amended  locations,  where,  by  the  am«id- 
ment,  the  surface  boundaries  are  not  changed, 
or  when  no  part  of  an  overlapping  claim  which 
has  been  abandoned  is  taken  in  by  such  amend- 
ed location.  Said  proviso  only  applies  where 
the  boundaries  are  chaneed,  or  where  part  of 
nn  overlapping  claim  which  has  been  aban- 
doned is  taken  in. 

9.  The  agent  or  any  one  aothoriEed  to  do  so 
can  make  an  amended  or  additiunal  location. 
Sack  authority  ia  not  reqnired  to  be  in  writing. 

10.  Ou  'the  trial  of  an  action  like  the  one  at 
bar,  all  evidence  tending  to  show  the  right  of 
the  plaintiff  to  the  poesessitm  of  the  land  in 
controversy  la  competent  evidence,  and  should 
be  admitted. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Owyhee  coun- 
ty; G^eo.  H.  Stewart  Judge. 

Action  by  Fred  W.  Morrison  and  otberB 
against  Timothy  Regan.  Judgment  for  de- 
fendant, and  plaintiffs  appeal.  Reversed. 

J.  G.  Watts  and  M.  A.  Folsom,  fO'r  appel- 
lants. Johnson  &  JohmMHi.  J.  F.  Nugent, 
and  O.  H.  Hays,  for  respondoit. 

SULLIVAN,  J.  This  Is  an  action  in  sup- 
port of  an  adverse  claim  made  by  the  plain- 
tiff against  the  application  for  a  patent 
made  by  the  defendant  to  the  Summit  lode 
mining  claim,  situated  In  French  mining 
district,  Owyhee  county.  The  complaint 
alleges,  inter  alia,  that  the  plaintiffs  were 
the  owners  of  a  certain  lode  mining  claim 
known  as  the  Bullion;  that  said  claim  was 
located  on  the  Ist  day  of  January,  1887,  by 
James  Shaw  and  Simon  Morrison;  that  on 
the  Ifith  day  of  September,  1900.  the  plain- 
tiffs by  their  agent  made  an  amended  loca- 
tion of  said  Bullion  claim;  that  the  plain- 
tiffs and  their  grantors  have  performed  the 
annual  work  required  by  law  upon  said 
Bullion  claim  from  the  date  of  its  location 
to  the  present  time,  and  have  performed  all 
other  acts  required  to  entitle  them  to  hold 
said  claim,  and  that  during  all  the  time 
since  January  1,  1887,  the  plaintiffs  and 
their  grantors  have  been  in  the  actual,  open, 
notwlous,  undisputed,  and  uninterrupted 
possession  of  said  premises;  that  on  the 
lOth  day  of  January.  1901,  the  defendant 
nied  Id  the  United  States  land  office,  at  I 


Boise  City,  an  application  for  a  patent  to 
the  Summit  lode  claim,  which  conflicts  wltb 
and  overlaps  the  said  Bullion  claim.  The 
answer  denies  the  validity  of  the  Bullion 
location,  and  puts  In  Issue  the  material  alle- 
gations of  the  complaint  A  cross  com- 
plaint yas  filed  by  the  defendant  whlcli 
was  answered  by  the  plaintiffs.  On  the 
trial  plaintiffs  Introduced  8<Hne  erldence  of 
discovery,  location,  posting,  and  recording 
of  notice  of  location,  and  thetenpon  offered 
In  evidence  the  location  notice,  which  Vb  as 
follows: 

"Bullion.  Notice  of  Relocation.  Notice 
is  hereby  given  that  we,  the  nndorslgned. 
having  complied  with  the  reqult^uents  of 
chapter  six  of  title  tbtrty-two  of  the  Re- 
vised Statntes  of  the  United  States,  and  of 
the  laws  of  Idaho  territory,  relating  to  the 
location  of  mining  claims,  and  all  local  cd»- 
t<Hns,  laws,  and  regulations,  have  located 
Biz  hundred  (800)  linear  feet  along  this  lode 
or  vein  of  quartz,  by  three  hundred  (800) 
feet  on  each  side  of  the  middle  of  the  vein 
or  lode,  making  600  feet  In  width.  Thit 
claim  so  located  is  hereby  named  the  *BdI- 
lion  Mine,'  and  Is  situated  In  French  mining 
district  Owyhee  county,  Idaho  territory, 
and  Is  described  as  follows:  Commenchig 
at  this  stake  and  notice,  which  is  situated 
about  300  feet  In  a  northwesterly  direction 
from  the  Minnesota  mine,— this  Is  an  exten- 
sion of  the  Red  Jacket  mine;  and  running 
thence  along  the  vein  or  lode  in  a  southerly 
direction  to  similar  stake  and  notice.  We, 
the  undersigned,  claim  six  hundred  (OOO) 
linear  feet  in  a  southerly  direction  from  this 
stake  and  notice  to  a  similar  stake  and  no- 
tice. This  claim  Is  six  hundred  .(600)  linear 
feet  long.  Dated  January  Ist  year  1887. 
Locators:  James  Shaw,  300  feet  Simon 
Morrison,  300  feet. 

"Territory  of  Idaho,  County  of  Owyhee 
— ss.:  I,  James  Shaw,  do  scriemnly  swear 
that  I  am  acquainted  iWlth  the  mining 
ground  described  In  the  notice  of  location 
herewith,  called  the  Bullion  ledge.  lode,  or 
claim,  and  that  the  ground  and  claim  then- 
in  described,  or  any  part  thereof,  has  not  to 
the  best  of  my  knowledge  and  belief,  be*D 
heretofore  located  according  to  the  laws  of 
the  United  States  and  of  this  territory,  or, 
if  so  located,  that  the  same  has  been  aban- 
doned or  forfeited  by  reason  of  the  failure 
of  such  former  locators  to  comply  in  re^)ect 
thereto  with  the  requirements  of  said  laws. 
James  Shaw. 

"Subscribed  and  sworn  to  before  me  this 
first  day  of  January,  1687.  James  Lymaa 
County  Recorder. 

"Filed  January  Ist  1887,  at  2  o'clock  p.  m. . 
James  Lyman,  County  Recorder. 

"Recorded  In  Boo'r  7  of  Mining  Clahns, 
on  pages  200  and  20.1,  among  the  records  of 
Owyhee  county,  Idaho.  [Certified  by  E.  I* 
Ballard,  ex  <^clo  recorder  of  said  Owyhee 
county,  to  be  a  correct  copy  at  the  original 
record.!" 
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Counsel  for  defenOact  objected  to  the 
Introdnctlon  of  said  notice  on  tbe  ground 
that  there  Is  no  such  description  In  the  no- 
tice by  reference  to  such  nntnral  objects  or 
pcnnanent  landmarks  or  contiguous  claims 
.aa  la  sufflclent  to  Identify  the  dalm  under 
the  statutes.  Thereupon  James  Shaw  was 
called  as  a  witness,  and  testified  that  the 
Minnesota  and  Red  Jacket  mines  mentioned 
In  said  notice  were  well-known  claims,  and 
that  as  near  as  he  could  recollect  the  Minne- 
sota claim  was  600  feet  by  100  feet  after 
which  said  objection  was  argued  by  respec- 
tive counsel.  The  objection  was  snstatned 
by  the  court  and  the  notice  of  locatl<m  was 
not  admitted  In  evidence. 

George  A.  Sonnemann  was  then  called  by 
plalnturs,  and  tratlfied  that  he  made  an 
amended  location  of  aald  Bullion  lode  by 
authority  of  the  owners;  that  he  had  a 
lease  and  bond  on  the  same,  and  that  there- 
under he  bad  the  right  to  work,  said  Bullion 
lode,  and  also  bad  the  privilege  ot  perfect- 
ing tbe  title  and  applying  for  a  patmt;  that 
he  made  an  amended  location  of  said  Bul- 
lion lode  on  the  19th  day  of  S^tember.  1900; 
thereupon  said  amended  location  notice  was 
offered  In  evidence,  whldi  off»  was  object- 
ed  to  by  cotmsel  for  tbe  def«idant  for  the 
reasons  that  a  void  original  location  notice 
Is  not  ansceptlUe  of  amendment;  that  the 
testimony  does  not  show  the  person  who 
made  the  amended  location  had  proper  au- 
thority to  make  it;  that  the  pleadings  show 
that  between  tbe  date  of  the  original  loca- 
tlon  and  date  of  the  amended  location,  in 
1900.  righte  to  claims  upon  which  the  de- 
foidant  is  applying  for  patent  have  inter- 
vened, and  for  the  reason  that  no  amended 
location  can  be  made  so  as  to  cut  off  Inter- 
vening rights,  and  that  tbe  amended  iQca- 
tlcm  is  not  in  tbe  names  of  the  same  par- 
ties that  made  the  original  location.  lo 
passing  upon  that  objectlcm,  the  trial  court 
said:  "I  am  inclined  to  think  that  this 
amended  location  becomes  ^ectlve  only  by 
reason  of  the  fact  that  there  was  an  orig- 
inal location.  The  court  has  held  that  there ' 
was  no  original  location  so  far  as  tbe  evl* 
dence  In  this  case  Is  concerned,  and.  that 
being  true,  there  was  nothing  to  amend." 
Tbe  objection  was  then  sustained,  and  tbe 
court  refused  to  admit  said  amended  loca- 
tion notice  in  evidence.  Thereupon  the  wit- 
ness James  Shaw  was  recalled,  and  testi- 
fied that  the  lode  claim  for  which  the  de- 
fendant Is  applying  for  a  patent  was  locat- 
ed January  1,  1892,  five  years  after  the  loca- 
tion of  said  BuUlOD  claim;  that  he  had  done 
the  assessment  v/otk  annually  on  the  Bul- 
lion since  Its  location,  in  1887.  Counsel  for 
plaintiffs  then  offered  in  evidence  certified 
copies  of  proof  of  labor  on  said  Bullion 
claim,  which  offer  was  objected  to  on  the 
ground  that  proof  of  labor  was  entirely  im- 
material, for  the  reason  that  the  court  had 
excluded  the  original  notice  of  location,  and 
had  held  that  void.  The  objection  was  sus- 


tained by  the  court  Thereafter  counsel  for 
plaintiffs  offered  other  evidence  in  support 
of  the  allegations  of  the  comj^alnt  and  un- 
der the  objection  of  counsd  tot  tbe  defend- 
ant it  was  all  rejected,  on  the  ground  that 
It  was  immaterial,  for  the  reason  that  the 
original  location  notice  had  been  exduded 
and  declared  void,  and  for  that  reason  no 
further  questions  were  proper.  Thereafter, 
Ml  motion  of  counsel  for  defendant  the 
cross  CMuplaint  was  dtomissed.  Thereafter 
connsel  for  plaintiffs  asked  permission  to  re- 
call the  notice  that  they  had  rested  their 
case,  and  asked  permission  to  introduce 
proofs  of  the  present  ownership  of  said  Bul- 
lion lode  mining  dalm;  to  whlcA  request 
counsel  tor  defendant  objected,  on  the 
ground  that  the  conrt  had  already  exclud- 
ed the  location  notice  of  said  Bullion  claim, 
and  for  that  reason  tbe  question  of  owner- 
ship was  not  before  the  court  which  objec- 
tion was  sustained  by  the  court. '  Counsel 
for  defendant  then  moved  for  a  nonsuit  on 
the  ground  that  plaintiffs  had  failed  to  prove 
any  valid  location  of  the  Bullion  lode  min- 
ing claim,  or  any  right  title,  or  interest  to 
the  ground  In  ccmflict;  that  plaintiffs  take 
nothing  by  his  action;  and  that  the  same 
be  dismissed,  without  .costs  against  the 
plaintiffs.  The  motion  was  sranted.  and 
Judgment  of  nonsuit  was  entered  This  ap- 
peal is  from  the  judgment 

Twelve  errors  are  assigned  oa  wblch  the 
plaintiffs,  who  ore  appellants,  rely  fw  a  re- 
versal of  the  judgment  The  refusal  ot  the 
court  to  admit  in  evidence  the  original  loca- 
tion notice  of  the  Bullion  mining  claim  Is 
assigned  as  error,  a  Wffj  of  whidi  notice 
Is  above  set  forth.  -When  said  notice  was 
offered  In  evidence  counsel  toe  the  respond- 
ent objected  to  its  taitrodnction  on  the 
ground  that  it  contained  no  such  description, 
by  reference  to  such  natural  objects  or  per- 
manent landmarks  or  contiguous  claims, 
aufflclent  to  Idcntl^  said  claim,  as  required 
by  law.  After  said  offer  and  (Ejection  was 
made,  and  before  a  ruling  thereon  by  the 
court  counsel  tot  appellants,  by  the  witness 
James  Shaw,  proved  that  tbe  Minnesota  and 
Red  Jacket  mines  named  In  said  notice  of 
location  were  well-known '  claims,  and  that 
the  Minnesota  claim  was  600  by  100  feet. 
Tbe  objection  was  then  argued  and  submit- 
ted to  tlie  court  for  decision.  The  objec- 
tion was  sustained,  and  the  notice  excluded. 

It  Is  contended  that  sajd  notice  of  location 
failed  to  comidy  with  the  provisions  of  sec- 
tion 2824.  Rev.  St  IT.  S.,  and  section  3102, 
Rev.  St.  Idaho.  Section  2324,  Rev.  St  U.  S., 
is  as  follows:  "All  records  of  mining  claims 
hereafter  made  shall  contain  the  names  of 
the  locators,  the  date  of  the  location,  and 
such  description  of  the  claim  <a  claims  locat- 
ed, by  reference  to  some  natural  object  ot 
permanent  monuments,  as  wlU  identify  the 
claim."  Section  3102,  Rev.  8t  Idaho,  H  as 
follows:  "Tbe  notice  must  contain  the  date 
of  the  location,  the  names  ot  tbe  locators. 
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the  name  of  the  claim,  ledge  or  lode,  the 
quantity  In  feet  claimed  along  the  ledge  or 
lode,  the. width  claimed  from  the  middle  of 
the  vein,  and  must  also  give  such  a  descrip- 
tion of  the  locality  of  the  claim,  by  reference 
to  natural  landmarks  or  fixed  objects,  and 
contiguous  claims.  If  there  be  any,  as  to  ren- 
der the  situation  of  the  same  reasonably  cer- 
tain from  the  letter  of  the  notice  Itself." 
The  court  held  that  the  location  notice  of  the 
'Bullion  claim  did  not  sufficiently  comply 
-with  the  provlsloDs  of  said  sections  of  the 
Revised  Statutes  of  the  United  States  and 
of  the  state  of  Idaho,  above  quoted,  and  re- 
fused to  permit  Its  Introduction  as  evidence. 
That  ruling  of  the  court  was  based  on  the 
decisions  of  this  court  In  Brown  v.  Lev  an 
(Idaho)  46  Pac.  661,  and  Railroad  Co.  v.  San 
Oarde  (Idaho)  61  Pac.  137.  And  becanse  of 
the  meager  statement  of  the  facts  In  the 
case  of  Brown  v.  Levan  we  are  not  surprised 
that  the  court  held  the  Bullion  lode  notice 
of  location  defective,  In  that  It  failed  to  "give 
such  a  description  of  the  locality  of  the  claim, 
by  reference  to  natural  landmarks  or  fixed 
objects  and  contiguous  claims,  as  to  render 
the  situation  of  the  same  reasonably  certain 
from  the  letter  of  the  notice  Its^."  That 
case  involved  the  title  to  the  Magpie  mining 
claim,  and  that  portion  of  the  location  notice 
purporting  to  comply  with  the  provisions  of 
the  sections  of  statute  above  quoted  is  as  fel- 
lows: "The  mining  claim  hereby  located  is 
sltnated  In  *  *  *  mining  district  Boise 
county,  state  of  Idaho,  and  Is  particularly 
described  as  follows,  to  wit:  Being  situated 
and  located  on  the  north  side  of  North  Wil- 
low creek,  about  one-half  mile  from  the  Hurt 
mines,  the  direction  being  southwest  The 
adjoining  claims  are  the  Gem  of  the  Woods 
on  the  north,  the  Kid  on  the  south,  and  the 
Greyhound  on  the  east"  On  the  trial  of  said 
cause,  in  support  of  the  all^atlons  of  the 
complaint,  and  to  show  .the  location  of  said 
Magpie  claim,  said  notice  df  locatJon  was  In- 
troduced, also  oral  testimony  as  to  what  was 
known  as  the  "Hurt  Mines,"  mentioned  In 
said  notice,  and  it  also  appeared  that  neither 
the  Kid  mining  claim,  nor  the  Greyhound 
mining  claim,  referred  to  In  said  location  no- 
tice as  adjoining  claims,  were  located  at  the 
time  of  the  location  of  the  Magpie,  and  that 
the  Gem  of  the  Woods  claim  therein  men- 
tioned never  was  located,  and,  as  neither  of 
said  mentioned  claims  had  been  located  when 
the  Magpie  location  was  made,  reference  to 
them  as  natural  landmarks  or  fixed  objects 
or  as  contiguous  claim's  could  not  be  made  a 
compliance  with  said  provisions  of  the  stat- 
utes of  Idaho  and  the  United  States  supra. 
The  evidence  ns  to  what  constituted  the  "Hurt 
Mines,"  as  referred  to  in  said  location  notice, 
is  largely  quoted  in  said  opinion,  and  it  Is 
not  necessary  to  quote  it  here.  It  is  suffl* 
cient  to  say  that  the  evidence  clearly  showed 
that  there  were  no  "Hurt  Mines"  located 
about  one-hnlf  mile  in  a  southeast  direction 
from  the  Magpie.  William  Francis  testified 


that  the  Silver  Spray  mine,  one  of  the  Hart 
mines,  was  located  southwest  of  the  Magpie, 
and  the  Old  Man  mine,  which  was  another 
Hurt  mine,  was  located  about  1,000  feet  eaat 
of  the  Magpie.  Hurt  testified  that  the  SUver 
Leaf,  another  of  the  Hurt  claims,  was  aootii- 
east  of  the  Magpie,  and  Joins,  or  nearly  Joloi, 
it;  that  the  Old  Man  is  east  of  the  Magpie, 
and  the  Grey  Eagle  east  of  the  Old  Man 
claim.  The  evidence  entirely  falls  to  show 
that  the  Hurt  mines  were  about  one-half 
mile  northeast  of  the  Magpie  claim,  or  that 
the  Magpie  claim  ie  about  one-half  mile  south- 
west of  the  Hurt  mines.  One  of  the  Hnrt 
mines  was  southw^  of  the  Magpie,  and  an- 
other adjoining  the  Magpie,  or  nearly  so.  oo 
the  east  and  another  about  1,000  feet  east  of 
ft  and  the  Birthday  claim  about  a  half  a  mile 
northeast  (rf  It  Under  those  facts,  the  court 
held  that  the  reference  la  said  notice  ffiC  loca- 
tion to  the  Hurt  mines  as  a  permanent  monu- 
ment was  not  a  sufficient  compliance  with  the 
provisions  of  the  above-quoted  statutes. 

The  evidence  clearly  showed-  the  mhies 
known  as  the  "Hurt  Mines"  in  ttuit  locality 
were  not  about  one-half  mile  in  a  northeast- 
tfly  direction  from  the  Magpie  claim,  and 
contiguous;  One  claim  was  southwest  of  It, 
another  'east  of  It  and  adjoining  it  and  ,aa- 
other  al)Out  1,000  feet  east  of  it,  and  another 
about  one-half  mile  northeast  of  It.  Said 
four  claims  were  known  as  the  "Hurt  Mines." 
Being  so  scattered  and  in  divers  dlrectioiu 
from  the  Magpie  claim  they  were  not  a  nat- 
ural landmark  or  fixed  object  such  as  would 
Identify  the  Magpie  claim  by  simply  refer- 
ring to  them  In  the  notice  of  location  there- 
of as  being  "about  one-half  mile  from  the 
Hurt  mines,  the  direction  l>elng  southwest" 

Under  the  provisions  of  said  section  2324. 
Rav.  St  U.  S.,  and  section  3102.  Rev.  8t 
Idaho,  reference  may  be  made,  in  a  notice 
of  location  of  mining  ground,  to  a  located 
mining  claim,  as  a  mining  claim  is  a  nat- 
ural object,  or  landmark,  or  fixed  object 
within  the'meaning  of  said  [wovisloDs;  but 
such  reference  must  be  reasonably  certain, 
which  was  not  so  In  the  Magpie  location  no- 
tice. It  has  been  frequently  held  that  rrf- 
erence  to  well-known  mining  claims  Is  a  sof- 
flclent  compliance  with  the  law.  Hammer  v. 
Milling  Co.,  9  Sup.  Ct  548,  130  TJ.  S.  291,  32 
L.  Ed.  964;  Duncan  v.  Fulton  (Colo.  App.) 
61  Pac.  244;  Kinney  v.  Fleming  (Arte.)  56 
Pac.  723.  There  are  some  early  decisloos 
to  the  contrary,  but  the  supreme  courts  of 
the  United  States,  of  Arizona,  and  of  Colo- 
rado, in  the  decisions  above  dted,  bold  as 
above  stated. 

It  was  Inadvertently  stated  in  the  decision 
of  Brown  V.  I^evan,  supra,  that  the  reqaij*- 
ment  of  said  section  3102,  Rev.  8t.  in  ref- 
erence to  naming  the  adjoining  claims  In  the 
location  notice,  had  been  complied  with, 
when  the  record  shows  that  the  mining 
claims  named  in  said  notice  as  adjoining 
claims  bad  not  been  located  at  that  time. 
If  they  bad  been  located  prior  to  the  locatloD 
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of  the  Migple,  reference  to  them  as  adjoin- 
ing claims  would  bare  been  a  snfficlent  ref- 
erence to  a  natural  object,  landmark,  per- 
manent monDment.  or  fixed  object  to  come 
within  the  proTislonB  of  said  statutes,  and 
the  cottclnslon  would  have  been  different; 
for  under  the  provisions  of  said  section  3102, 
Bev.  Sti  r^ereuce  might  have  been  made  to 
an  adjoining  claim  ajs  a  natural  landmark, 
fixed  or  permanent  object,  as  the  natural  ob- 
ject may  adjoin  or  be  upon  the  claim  located, 
for  the  law  does  not  require  that  it  be  some 
distance  from  It  In  the  case  of  Railroad 
Co.  T.  San  Garde,  supra,  this  court  held  that, 
aa  the  location  notice  failed  to  give  the  di- 
rection of  the  mining  claim  from  the  mouth 
of  "Big  CaSon"  (the  natural  object  to  which 
It  was  attempted  to  tie  said  minlug  claim), 
It  failed  to  comidy  with  the  provision  of  the 
law  In  that  regard,  and  adhered  to  the  rule 
laid  down  in  the  case  of  Brown  v.  Levan, 
supra.  There  the  notice  failed  to  give  the 
direction  of  the  claim  from  the  fixed  object 
to  which  an  attempt  was  made  to  tie  it 

We  shall  now  recur  to  the  location  notice 
or  certificate  ot  said  Bullion  mining  claim, 
and  the  ruling  of  the  court  In  refusing  to  ad- 
mit It  In  evidence  on  the  trial.  The  court 
erldently  rejected  said  notice  upon  an  In- 
spection of  the  notice  itself.  No  evidence 
was  permitted  to  be  Introduced  as  to  the  suf- 
ficiency or  insufficiency  of  said  notice,  and 
no  evidence  by  which  the  court  could  deter- 
mine whether  the  references  and  statements 
In  said  notice  were  true  or  not,  or  sufficient 
to  render  the  situation  or  location  of  said 
mining  claim  reasonably  certain  from  the  let- 
ter of  the  notice  Itself,  except  the  witness 
Shaw  was  permitted  to  testify  that  the  Min- 
nesota and  Red  Jacket  mines  mentioned  Ui 
said  notice  were  well-known  mines,  and  that 
the  former  was  100  by  600  feet.  Tbe^4()bt^ 
Hon  notice  was  rejected  as  being  inaitffielMtt 
on  Its  face.  It  is  well  established  bx  n«iaer* 
ouB  decisions  that  only  where  the  Jnnuffl- 
dency  of  the  location  certificate,  in  ftai^^ttt 
ure  to  make  Intelligent  reference  to  natural 
objects  or  permanent  landmarks,  is  appar- 
ent on  its  face,  the  court  may  reject  It.  Dil- 
lon v.  Bayliss.  11  Mont  171,  27  Pac.  725; 
Darger  v.  Le  Sleur  (Utah)  30  Pac.  363;  Ham- 
mer V.  Mllliug  Co..  9  Sup.  Ct  54S,  130  U.  S. 
291,  32  L.  Ed.  961;  Russell  v.  Chumasero, 
4  Mont  300.  1  Pac.  713;  Railroad  Co.  v.  San 
Garde  (Idaho)  61  Pac.  137;  Farmington  Gold 
Min.  Co.  V.  Rhymney  Gold  &c  Copper  Co. 
(Utah)  58  Pac.  832,  77  Am.  St  Rep.  913; 
Flavin  V.  Mattlngly.  8  Mont  242, 19  Pac.  384. 
Of  course,  If  there  is  a  total  failure  to  make 
any  reference  to  such  objects  whatever  the 
certificate  would  not  be  sufficient 

The  location  certificate  under  considera- 
tion states  that  the  Bullion  claim  Is  600  feet 
in  length  along  the  vein  or  lode,  and  300  feet 
on  each  side  thereof,  commencing  at  a  stake 
and  notice  situated  about  300  feet  In  a 
northwesterly  direction  from  the  Minnesota 
mine;  that  It  la  an  extension  of  the  Bed ' 


Jacket  mine:  and  running  thence  along  the 
vein  or  lode  In  a  sontherly  direction  to  a 
similar  stake  and  notice;  and  that  the  loca- 
tors claim  600  linear  feet  In  a  southerly  di- 
rection from  this  stake  and  notice  to  a  simi- 
lar stake  and  notice.  It  Is  stated  In  the  no- 
tice tliat  the  Bullion -is  an  extension  of  the 
Red  Jacket  mine,  and  runs  thence  along  the 
vtin  or  lode  In  a  southerly  direction.  This 
description  fixes  the  Bullion  as  a  southerly 
extension  of  the  Red  Jacket;  hence  It  ad- 
Joins  that  mine  on  the  southerly  end. 

Said  section  2324,  Rev.  St.  U.  S.,  requires 
the  certificate  of  location  to  contain  the  name 
of  the  locators,  the  date  of  the  location,  and 
a  deacrlptlou  of  the  claim  by  reference  to , 
such  natural  object  or  permanent  monument 
as  will  identify  it;  and  sakl  section  3102, 
Rev.  St.,  provides,  among  otber  things,  that 
such  certificate  must  contain  such  a  descrip- 
tion of  the  locality  of  the  claim  by  refer- 
ence to  natural  landmarks,  or  fixed  objects 
and  contiguous  claims,  if  there  be  any.  as 
to  render  the  situation  reasonably  certain 
from  the  letter  of  the  notice  Itself.  We 
think  said  notice,  on  its  face,  contains  a  sub- 
stantial compliance  with  said  p-ovlslons,  and 
the  cotut  erred  In  not  receiving  it  In  evi- 
dence. 

In  Hammer  v.  Milling  Co.,  9  Sup.  Ct.  548, 
130  U.  S.  291.  32  L.  Ed.  964,  the  certificate  of 
location  read:  "This  lode  Is  located  about  fif- 
teen hundred  feet  sonth  of  Vaughn's  Little 
Jennie  mine."  The  supreme  court  of  Mon- 
tana held  that  that  was  a  sufficient  r^erence 
to  a  natural  object  or  permanent  monument, 
within  the  meaning  of  the  provisions  of  the 
statute.  And  the  supreme  court  of  the  Unit- 
ed States-  In  sustaining  tliat  dedsion  said: 
"We  agree  with  the  court  below  that  the  Lit- 
tle Jennie  mine  will  be  presumed  to  be  a 
well-known  natural  object  or  permanent 
monument  until  the  contrary  appears."  In 
the  case  at  bar  It  is  made  to  appear  by  oral 
testimony  that  both  the  Minnesota  and  Red 
Jacket  mines  referred  to  in  said  notice  of 
location  are  well-known  mines  In  that  vi- 
cinity, and  that  tbe  stake  and  notice  first 
referred  to  therein  are  situated  about  300 
feet  In  a  northwesterly  direction  from  the 
Minnesota  mine.  So  far  as  appears  from 
the  record,  said  Minnesota  and  Red  Jacket 
mines  may  be  patented  mines,  but  that  Is 
not  required,  as  they  are  well-known  mines 
In  that  vicinity.  See  Russell  v.  Chnmasero. 
4  Mont  309.  1  Pac.  713. 

In  farmington  Gold  Mln.  Go.  t.  Rhymney 
Gold  &  Copper  Co.  (ITtah)  58  Pac.  832,  77 
Am.  St  Rep.  013,  the  certificate  of  location 
was  qnite  loosely  drawn*  and  we.  think  the 
correct  rule  In  r^ard  to  the  question  under 
consideration  was  there  laid  down.  In  pass- 
ing upcm  tiie  sufficiency  of  that  certificate, 
the  court  said:  "If  by  any  reasmtable  con- 
struction, in  view  of  the  sorronndlng  circum- 
stances, the  language  employed  in  the  dtv 
scrlptlon  will  Impart  notice  to  subsequent 
locators,  It  is  suffldent" 
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Ab  stated  in  that  <^ln]oD,  prospectors,  as 
a  rule,  make  no  preteuslons  of  schc^arslilp, 
are  neither  surveyors  nor  lawyers,  and  If  In 
their  notices  of  location  technical  accuracy 
of  expression  was  an  absolute  reqniremeut 
the  object  of  the  law  would  In  many  cases 
be  defeated,  and  great  injustice  result  by 
disturbing  possession,  Bitter  much  hard  labor 
had  been  performed  and  money  expended. 
We  think  the  history  of  mining  In  this  coun- 
try shows  that  much  more  injustice  has 
been  done  by  depriving  men  who  have  In 
good  faith  located  valuable  mines,  and  there- 
after been  deprived  of  them  by  reason  of 
some  technical  defect  In  their  certificate  of 
,  location,  than  has  resulted  In  the  "floating" 
of  claims  often  referred  to  in  the  decisions 
of  courts  in  this  cIsm  of  cases.  A  liberal 
constmcUon  should  be  given  to  location  cer- 
tificates, and  their  sufficiency  with  refer- 
ence  to  natural  objects  or  permanent  monu- 
ments is  a  question  of  fact,  wh^e  natural 
objects  or  permanent  monuments- are  refer- 
red to  therein.  Where  the  location  certifi- 
cate contains  a  reference  to  a  landmark,  it 
should  not,  upon  a  mere  inspection  of  the 
certificate  and  In  the  absence  of  evidence, 
be  declared  Insufficient,  unless  it  clearly  fails 
to  identify  the  claims.  Russell  v.  Chuma- 
sero,  supra;  Hammer  r.  Milling  Co.,  supra; 
Flavin  T.  Mattlngly.  8  Mont  242,  19  Pac. 
384. 

If  the  rule  laid  down  In  the  case  at  bar  in 
any  manner  conflicts  with  the  rule  laid 
down  In  case  of  Brown  r.  Levan,  supra,  that 
case  is  overmled  to  the  extent  of  such  con- 
flict: but  the  facts  In  that  case  show  that 
the  claims  referred  to  as  the  "Hurt  Mlne^ 
were  not  situated  with  reference  to  the  Mag-' 
pie  claim  as  stated  in  the  location  notice, 
and  that  the  mining  clalma  named  as  ad' 
Joining  claims  were  not  located  ontll  some 
time  after  the  Magpie  claim  had  been  lo^ 
cated,  and  one  of  them  never  was  located;  ' 

The  second  error  relied  upon  Is  the  re- 
fusal  of  the  court  to  receive  the  amended  ceiv 
tificate  of  location  In  evidence.  The  court 
refused  to  admit  said  certificate  for  the  rea- 
son that  the  original  certificate  had  been  held 
void  by  the  court.  As  we  have  above  held 
that  the  court  was  In  error  In  holding  the 
original  certificate  void,  it  follows  that  the 
ground  for  refusing  to  admit  the  amraded 
certificate  was  not  well  taken. 

Section  5  of  an  act  entitled  "An  act  to  de- 
fine the  manner  of  locating  lode  quartz  and 
placer  claims.  •  •  *"  approved  February 
14,  1S99  (Sess.  Laws  189»,  p.  237>,  is  as  fol- 
lows: "If  at  any  time  the  locator  of  any 
mining  claim  heretofore  or  hereafter  located, 
or  bis  assigns,  shall  apprehend  that  his  orig- 
inal certificate  was  defective,  erroneous  or 
that  the  requirements  of  the  law  had  not 
been  c<MnpUed  with  before  filing,  or  shall  be 
desirous  of  changing  the  surface  boundaries, 
or  of  taking  any  part  of  an  overlapping 
claim  which  has  been  abandoned,  or  in  case 
ihe  original  certificate  was  made  prior  to  the 
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passage  of  this  law,  end-  he  shall  be  desir- 
ous of  securing  the  benefits  of  this  act.  snrh 
locator  or  his  assigns,  may  file  an  additional 
certificate  subject  to  the  conditions  of  this 
act,  and  to  contain  all  that  this  act  requtral 
an  original  certificate  to  contain:  provided, 
that  such  amended  location  does  not  Inter- 
fere with  the  existing  rights  of  others  at  the 
time  wiien  such  amendmmt  Is  made."  That 
section  provides  for  the  amendment  of  orig- 
inal certificates  of  location,  and  provides  tiiat 
If  the  locator  shall  apprehend  that  his  orig- 
inal certificate  was  defective,  erroneous,  or 
that  the  requirement  of  the  law  had  not 
been  compiled  with,  etc.,  sUch  locator  or  hla 
assigns  may  file  an  amended  certificate  cur- 
ing such  defects,  and  such  amended  certifi- 
cate relates  back  to  the  date  of  the  original 
location,  provided  that  it  does  not  Interfere 
with  the  existing  rights  of  others.  Most  tf 
not  all,  of  the  mining  states  have  similar 
statutes,  that  have  been  considered  and  con- 
strued by  the  federal  courts  and  the  su- 
preme courts  of  th<»e  states.  From  such 
statutes,  and  the  decisions  under  them,  It  Is 
clear  that  an  amended  certificate  may  cure 
a  defective  or  erroneous  original  certificate, 
and  relates  back  to  tbe  date  of  the  original, 
except  when  such  original  certificate  U  ab- 
solutely void,  or  when  the  rights  of  otbns 
hare  Intervened  between  the  date  of  the  orig- 
inal and  amended  locations. 

First,  we  shall  ccmslder  whether  a  toM 
original  certificate  can  be  amended.  In  Mc- 
Evoy  V.  Hyman  (0.  O.)  25  Fed.  596,  the  clr- 
colt  conrt  of  the  United  States  In  discussing 
the  Tight  to  amend  says:  "Errors  and  mls- 
tttkee  In  certificates  of  location  are  of  fre- 
qoMt  occurrence.  Under  the  law  as  It  is 
at  ^eMtot  i  fully  complete  and  unlmpeacli* 
MM  t«Vtlfficate  cannot  be  made  without  the 
flMP>&f 'a'surveyor  and  the  best  instraments. 
IfiS'lMKMi,  and  perhaps  general^,  imprac- 
tfcJdMtf  to  obtain  the  services  of  a  surveyor 
ilfi'teaklng  a  location,  and  the  miner  must 
dUf^M  upon  his  own  skill  and  Judgm^t 
In  mch  effort  he  usually  falls.  Indeed,  It 
may  be  said,  as  to  the  course  of  hls'lines, 
he  Is  always  in  error,  and  the  natural  ob- 
ject and  permanent  monument  required  by 
section  2324  are  entirely  beyond  his  grasp- 
He  does  not  know  what  they  are,  nor  how 
to  refer  to  them.  Every  one  who  la  at  all 
famllar  with  mining  locations  knows  tbat 
in  practice  the  first  record  must  nsuallr,  If 
not  always,  be  imperfect  Recognizing  these 
difficulties,  It  has  never  been  the  policy  of 
the  law  to  avoid  a  location  for  defects  in 
the  record,  but  rather  to  give  the  locator 
an  opportunity  to  correct  his  record  when- 
ever defects  may  be  found  In  It"  And  the 
court  there  held  that  the  section  of  the  Colo- 
rado statutes  which  declares  that  defective 
certificates  shall  be  void  must  be  read  In 
connection  with  the  section  aothorteing 
amendments,  and  when  so  read  the  oeotioD 
win  be  construed  as  saying  that  defective 
certificates  are  lacking  lit  force  and  snffl- 
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dency  until  amended.  Irat  are  not  wholly 
TOid.  In  Frlstaolm  v.  Fitzgerald  (Colo.  Sup.) 
53  Pac.  1109,  It  iras  beld  that  a  mining 
claim  location  certificate  may  be  amended 
to  cure  faUm%  to  refer  to  a  natural  object 
or  permanent  monument,  thongfa  between 
the  filing  of  the  original  and  amended  cer- 
tificate another  had  filed  on  the  claim.  It 
would  appear  from  this  declBlon  that  no 
reference  was  made  In  the  original  certifi- 
cate whatev«  to  a  permanent  object  The 
section  of  the  Colorado  statute  under  con- 
sideration In  that  case  was  similar  to  onr 
section  S  aboTO  quoted,  Jn  that  It  provides 
for  the  cmrectlon  of  errors  and  defects  oc- 
curring In  the  original  certificate,  and  it 
authorizes  a  change  of  bonndarles  or  talcing 
In  of  territory  not  Included  in  the  or^nai 
certificate,  and  the  court  in  that  case  say: 
"The  plain  purptMrt  and  effect  of  the  first 
clause  Is  to  enable  the  mlnect  who  In  good 
faith  has  gcme  upon  die  public  domain  and 
expended  time  and  money  in  performing  the 
substantial  acts  required  to  locate  a  mlnli^ 
claim,  but  through  InadTertence  or  Ignorance 
has  failed  to  comply  with  the  reqidremrats 
of  the  statute  In  describing  his  claim,  to 
core  such  error  at  any  time  by  an  amend- 
ment correcting  the  defective  description, 
and  thus  perfect  bis  record  aa  of  the  date 
of  the  original  certificate.  We  do  not  un- 
derstand thht  the  proviso  has  reference  to 
amendments  of  this  character,  but  la  only 
applicable  to  a  change  of  boundaries  and 
relocation  that  shall  take  in  territory  not 
before  Included  within  the  claim,"— although 
Campbell,  C.  J.,  and  Oabbert,  J.,  state.  In  a 
concurring  opinion,  that  they  express  no 
opinion  In  regard  to  the  construction  of  said 
statute.  The  rule  there  laid-  down  Is  clear- 
ly the  one  applicable  to  the  provisions  of 
said  section  5,  and  with  that  construction 
those  provisions  may  be  made  to  protect 
the  rights  of  the  locator,  without  prejudicing 
any  intenests  that  third  parties  have  right- 
fully acquired.  In  Strepey  v.  StarlE,  7  Colo. 
614,  5  Pac.  Ill,  it  Is  said:  "And  even 'when 
the  certificate  for  any  of  the  reasons  set 
forth  In  the  statute  is  deemed  void.  It  has 
been  admissible  In  evidence  with  a  valid 
amended  certlflcate  correcting  the  defects  of 
the  original."  See,  also,  Van  Zandt  v.  Min- 
ing Co.  (C.  C)  S  Fed.  725,  2  McCrary,  15»: 
Jordan  v.  Shuerman  (Ariz.)  53  Pac.  579; 
Moyle  V,  Bullene  (Colo.  App.)  44  Pac.  69. 

The  aljove-clted  decisions  are  from  Colo- 
rado, a  state  where  there  Is  a  statutory 
provision  which  declares  that,  where  the 
certificate  fails  to  describe  the  claim  with 
reference  to  some  natural  object  or  perma- 
nent monument,  It  la  void,  '^'e  have  no 
such  provision.  This  court  is  In  accord 
with  the  rule  laid  down  Jn  those  decisions 
upon  the  question  under  consideration  here. 
If  In  making  the  amended  location  It  in- 
cluded land  not  Included  in  the  original  lo- 
cation, and  interfered  with  existing  rights 
as  to  such  land,  the  amended  location  would 


not  relate  back  to  the  date  of  the  original 
location,  so  far  as  the  recently  Included  land 
is  concerned.  The  record  shows  that  the 
amended  location  was  made  by  one  having 
anthorlty  to  make  sn<^  location.  Such  au- 
thority is  not  required  to  be  In  writing. 

We  have  examined  assignments  of  error 
numbered  trom  3  to  10,  bicluslve,  and  ex- 
cluded that  the  court  erred  in  not  admitting 
the  evidence  referred  to  In  said  assignments. 
The  ttlal  courts  however,  took  the  view  that 
the  original  certificate  of  location  was  ab- 
solutely void,  and  on  that  ground  rejected 
said  evidence. 

It  follows  that  Hxe  court  erred  In  grant- 
ing the  nonsuit,  and  the  Judgment  is  revers- 
ed, and  the  cause  remanded  for  furtiier  pro- 
ceedings. Costs  of  the  appeal  are  awarded 
to  the  appellants. 

QUABLES.  C.  J.,  and  STOCESLAOBB. 
J.,  concur. 


(2S  N«T.  SB» 

RENO  MILL  ft  LUMBER  CO.  v.  WESTER- 
FIELD. 

<Supreme  Court  of  Nevada.    Feb.  28,  1902.) 

EVIDENdb  —  ADMISSIBILITY  —  WITNESSES  — 
JUDQE  AS  WITNBSS-RBFOSAL  TO  TBSTIFT— 
ISIPBACUMENT  —  FOUNDATION  —  APPEAL  — 
NBW  TRIAL— QUESTIONS  CONSIDBRIBD. 

1.  Where  no  foundation  is  laid  for  the  im- 
peacfameDt  of  a  witness  by  asking  him  if  he 
baa  not  made  certain  contradictory  statements, 
and  calling  bis  attention  to  the  place  where, 
the  time  when,  and  the  persons  to  whom  or 
in  whose  presence  he  made  such  statemeDts, 
it  is  not  error  for  the  judge,  by  wliofle  testi- 
mony it  is  Bonght  to  prove  such  contradictory 
statements,  to  refuse  to  testify. 

2,  "Where  the  trial  court  considered  only  one 
question  In  orderhifr  new  trial,  the  supreme 
court  on  an  appeal  from  the  order  will  not  pass 
on  matters  ntlesed  in  the  motion  but  not  con- 
sidered by  the  trial  court. 

Fitzgerald,  J.,  dissenting. 

Appeal  from  district  court,  Washoe  coun- 
ty; B.  F.  Curler  and  G.  F.  Talbot,  Judges. 

Action  by  the  Reno  Mill  &  I^umber  Com- 
pany against  W.  3.  Westerfleld.  Judgment 
.  was  rendered  in  favor  of  plaintiff,  and  from 
an  order  granting  a  new  trial  the  plaintiff 
appeals.  Berersed. 

A.  B.  Cheney,  tor  appellant.  F.  H.  Nor- 
croes,  for  respondent. 

BELKNAP,  J.  This  action  was  brought 
to  recover  the  value  of  building  material 
furnished  defendant  and  used  In  the  con- 
struction of  bis  house,  and  for  whicb  he 
promised  to  pay  Its  reasonable  value.  The 
answer  denied  that  the  mat^lal  was  fur- 
nished defendant,  or  that  he  promised  to 
pay  therefor,  and  alleged  that  it  was  sold 
to  one  Holesworth.  Judgment  was  ren- 
dered for  $1,114.04.  The  district  court  grant- 
ed a  new  trial  upon  the  ground  of  error  in 
the  refusal  of  the  district  Judge  to  testify. 
The  appeal  Is  token  from  this  order. 

During  the  i^ogresa  of  the  trial  and  some 
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time  after  the  closing  of  plaintiff's  case,  the 
court  allowed  respondent  to  recall  Mr. 
Holesworth  for  further  cross-examination 
for  the  purpose  ct  laying  a  foundation  for 
impeachment  In  the  meantime,  and  before 
the  witness  had  been  recalled,  the  Judge 
presiding  at  the  trial,  and  by  whose  testi- 
mony Holesworth  was  sought  to  be  im- 
peached, after  argument  of  counsel  and  due 
consideration,  refused  to  be  swc^n  and  tes- 
tify. Holesworth  was  recalled,  but  counsel 
declined  to  further  cross-examine,  and  no 
foundation  was  laid  for  the  Impeaching  evi- 
dence. The  necessity  of  laying  the  founda- 
tion for  an  Impeachment  and  the  reason 
upon  which  It  Is  founded  were  ably  consid- 
ered in  the  case  of  Mattox  v.  U.  S.,  156  U.  S. 
237,  15  Sup.  Ct.  337,  39  L.  Ed.  409.  The 
court  said:  "The  authorities,  except  in 
some  of  the  New  England  states,  are  almost 
unanimous  to  the  effect  that  before  a  wit- 
ness can  be  impeached  by  proof  that  he  has 
made  statements  contradictory  or  differing 
from  the  testimony  given  by  him  upon  the 
stand,  a  foundation  must  be  laid  by  Interro- 
gating the  witness  himself  as  to  whether  he 
has  ever  made  such  statements.  Justice  to 
the  witness  himself  requires  not  only  that 
he  should  be  asked  whether  be  had  ever 
made  such  statements,  but  bis  attention 
should  be  called  to  the  particular  statement 
proposed  to  be  proven,  and  he  should  be 
asked  whether,  at  such  a  time  and  place,  he 
made  that  statement  to  the  witness  whose 
testimony  Is  about  to  be  Introduced.  This 
method  of  impeachment  was  approved  by 
this  court  In  Conrad  v.  Griffey,  16  How.  46. 
14  L.  Ed.  835,  wherein  the  mle  Is  stated  to 
be  'founded  upon  common  sense,  and  is  es- 
sential to  protect  the  character  of  a  witness. 
His  memory  is  refreshed  by  the  necessary 
Inquiries,  which  enable  him  to  explain  the 
statements  referred  to,  and  show  that  they 
were  made  under  a  mistake,  or  that  there 
was  no  discrepancy  between  them  and  his 
testimony.' "  Of  the  rule  as  above  an- 
nounced Prof.  Greenleaf  says:  "This  course 
of  proceeding  Is  considered  Indispensable 
from  a  sense  of  Justice  to  the  witness,  for, 
as  the  direct  tendency  of  the  evidence  Is  to 
impeach  his  veracity,  common  Justice  re- 
quires that  by  first  calling  his  attention  to 
the  subject  he  should  have  an  opportunity 
to  recollect  the  facts,  and,  if  necessary,  to 
correct  tiie  statement  already  proven,  as 
well  as  by  a  re-examlnatlon  to  explain  the 
nature,  circumstances,  meaning,  and  design 
of  what  he  Is  proven  elsewhere  to  have 
said."  Greenl.  Ev.  S  462.  In  Runyan  v. 
Price,  15  Ohio  St.  1,  86  Am.  Dec.  459,  one 
of  the  subscribing  witnesses  to  a  will  had 
died.  The  contestants  offered  in  evidence 
his  declarations  respecting  the  capacity  of 
the  testator  to  make  a  will  at  the  time  the 
one  In  question  purported  to  have  been 
made  for  the  purpose  of  impeaching  his 
testimony.  "It  seems  to  me,"  said  the 
court  "that  to  allow  the  death  of  the  wit* 
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ness  to  work  an  exception  would  be  to  de- 
stroy the  principles  upon  which  the  rule 
rests,  and  deny  the  protection  which  it  was 
designed  to  afford.  •  •  *  In  reileTlng 
one  party  of  a  supposed  hardship,  an  equally 
serious  one  might  be  inflicted  upon  the  oth- 
er. •  *  •  Without  therefore,  the  oppor 
tunlty  to  the  witness  of  explanation,  or,  to 
the  party  against  whom  offered,  of  re-«am. 
Inatlon,  we  are  of  opinion  that  the  supposed 
declarations  lack  the  elements  of  credibility 
which  they  should  possess  befwe  they  can 
be  used  legitimately  to  destroy  the  testi- 
mony of  the  witness."  The  subject  was 
considered  by  the  supreme  court  of  Colorado 
in  Ryan  v.  People,  21  Colo.  125,  40  Pac.  777, 
in  these  words:  "At  the  trial  it  was  sought 
to  impeach  the  evidence  of  the  witness  Do- 
lin  by  showing  that  at  other  times,  before 
and  after  his  deposition  was  taken,  he  bad 
made  statements  contrary  to  those  contaia- 
ed  In  the  deposition.  This  offer  of  proof 
on  the  part  of  the  defendant  was  rejected 
by  the  court,  for  the  reason  that  the  proper 
foundation  had  not  been  laid  for  it  the  at- 
tention of  the  witness  Dulln  while  upon  the 
stand  not  having  been  called  to  these  alleged 
contradictory  statements,  and  he  having  had 
no  opportunity  to  explain  or  deny  the  same. 
Counsel  concede  the  general  rule  to  ^3e  that 
a  witness  cannot  be  Impeached  by  sbowhig 
that  he  has  made  statements  at  other  timea 
Inconsistent  with  his  testimony,  unless  a 
foundation  be  first  laid  by  Interrogating  th« 
witness  himself  as  to  whether  or  not  be  haa 
made  such  statements.  This  rule  Is  of  al- 
most universal  application.  It  is  founded 
upon  the  soundest  principles,  and  supported 
by  the  great  weight  of  English  and  Ameri- 
can authority. .  The  reasons  given  for  the 
rule  are  that  Justice  requires  that  the  at- 
tention of  the  witness  should  be  first  called 
to  tlie  subject.  In  order  that  he  may  explain 
or  deny  the  alleged  contradictory  state- 
ments, and  be  given  an  opportunity  npon 
'a  re-examlnatlon  to  explain  the  nature,  cir- 
cumstances, meaning,  and  design  of  what 
he  is  proved  elsewhere  to  have  said.'  1 
Greenl.  Ev.  (14th  Ed.)  §  462."  In  excuse  of 
the  course  pursued  it  is  said  that  it  wonld 
have  been  a  vain  thing  to  have  laid  the 
foimdatlon  for  an  Impeachment  after  the 
Judge  bad  refused  to  be  sworn.  According 
to  the  great  weight  of  authority  the  rule 
was  established  for  the  protection  of  wit- 
nesses whose  veracity  was  assailed,  and  its 
enforcement  is  not  a  matter  of  form,  to  be 
changed  by  the  hardship  of  a  particular 
case.  "The  true  principle  of  the  rule,"  said 
the  supreme  court  of  Kansas,  "seems  to  be 
that  the  witness  whose  testimony  Is  to  be 
Impeached,  and  the  party  to  be  affected 
thereby,  are  of  right  entitled  to  any  expla- 
nation which  the'  former  can  give  of  the 
statements  Imputed  to  him."  Greer  v.  Hiff- 
glns,  20  Kan.  424.  Having  reached  the  con- 
clusion that  it  was  not  error,  under  the 
facts  in  the  court  tielow,  to  refuse  to  be 
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sworn  as  a  witness,  counsel  for  respondent 
proceeds  in  bis  brief  to  tbe  discussion  of 
other  Questions  made  in  tbe  statement  upon 
motion  for  new  trial.  The  record  shows 
that  the  new  trial  was  ordered  "for  the 
reason  that  the  defendant  was  deprived  of 
the  testimony  of  Judge  Curler  at  tbe  former 
trial,  and  such  testimony  may  have  been 
material."  Both  counsel  concede  that  was 
the  only  ground  considered  by  Judge  Talbot, 
who  heard  the  motion  for  new  trial.  Under 
these  circumstances,  is  it  our  duty  to  con- 
sider questions  raised  by  the  statement  on 
motion  for  new  trial,  and  not  considered  by 
the  Judge  before  whom  the  motion  was 
made?  "If  the  grounds  of  action  of  the 
lower  court  be  not  shown  by  the  record," 
says  Mr.  Hayne,  "the  supreme  court  must 
presume  in  support  of  such  action  that  It 
was  upon  some  ground  upon  which  it  can 
be  sustained.  Thus,  In  Weddle  t.  Stark,  10 
Gal.  302,  where  a  motion  for  new  trial  was 
made  upon  two  grounds,— insufflcleney  of 
the  evidence  and  errors  in  law,— and  tbe 
record  did  not  show  upon  what  ground  the 
motiqn  was  granted,  the  supreme  court  af- 
Armed  the  order  on  the  ground  that  tbe  evi- 
dence was  conflicting,  and  that  the  order 
must  be  deemed  to  have  been  mad^  on  that 
ground.  *  •  *  But  It  is  believed  that 
this  rule  should  be  applied  only  where  the 
record  shows  a  general  order  or  decision  of 
the  court  below,  without  showing  any  of  the 
grounds  on  which  It  was  based.  Where  the 
order  expressly  states  that  it  was  made  on 
some  one  ground  without  mentioning  tbe 
other  grounds,  It  would  seem  that  It  should 
be  construed  to  mean  that  the  order  was 
made  upon  that,  ground  only,  and  that  the 
other  grounds  were  not  considered."  Again: 
"Where  the  unnoticed  grounds  involve  ques- 
tions of  discretion,  it  is  believed  (although 
no  decision  has  been  found  upon  the  point) 
that  the  supreme  court  should  not  undertake 
to  determine  them  for  the  first  time,  but, 
if  tbe  case  cannot  be  disposed  of  upon 
other  points,  should  send  It  back  to  tbe 
court  below  for  the  orderly  disposition  of 
the  matter.  Unless  this  is  done,  the  gross- 
est Injustice  may  result.  Suppose,  for  ex- 
ample, that  a  motion  for  new  trial  Is  made 
upon  two  gronnds,  viz.,  error  in  law,  and 
iDsutflcIency  of  the  evidence,  and  that  the 
court  below  erroneously  grants  the  motion 
on  the  ground  of  error  In  law,  but  does  not 
consider  the  other  ground,  and  that  there 
Is  a  conflict  of  evidence.  If  the  supreme 
court  should  undertake  ,to  pass  upon  the 
question  of  the  insufficiency  of  the  evidence, 
tt  would  have  to  affirm  tbe  order  on  the 
ground  that  there  Is  a  conflict  of  evidence, 
and  that  the  discretion  of  the  court  below 
In  the  matter  cannot  be  disturbed.  But  In 
tbe  case  supposed  the  court  below  had  never 
considered  the  evidence  at  all,  and  had 
never  exercised  its  discretion.  The  only 
ground  upon  which  It  acted  was  erroneous, 
and  its  action  would  be  set  aside,  were  it 


not  for  the  fact  that  the  suj^eme  court,  by 
undertaking  to  pass  upon  a  question  which 
the  record  shows  was  not  passed  upon  by 
the  court  below,  creates  an  obstacle  to  stum- 
ble over.  Is  It  not  manifest  here  that  Justice 
is  defeated?"-  Hayne,  New  Trial  &  App.  § 
234.  We ,  concur  in  this  reasoning,  and 
think  we  should  restrict  our  review  to  the 
ground  upon  which  the  order  was  made. 

Tbe  order  granting  respondent  a  new  trial 
should  be  reversed,  and  tbe  cause  remanded. 
It  is  BO  ordered. 

MASSEY,  O.  J.,  concurs. 

FITZGERAI-D,  J.  (dlssenthig).  The  stat- 
ute plainly  gives  a  litigant  the  right  to  have 
the  testimony  of  tbe  trial  judge  In  a  case 
pending  before  said  judge.  Comp."  l4iwB 
1900.  §  3481,  is  as  follows:  "The  Judge  him- 
self, or  any  Juror,  may  be  called  as  a  wit- 
ness by  either  party;  but  In  such  case  it 
shall  be  In  the  discretion  of  tbe  court  or 
Judge  to  order  the  trial  to  be  postponed,  or 
suspended,  and  to  take  place  before  another 
Judge  or  jury."  The  counsel  of  respondent 
informed  tbe  court  In  due  time  that  be  de- 
sired  to  have  the  testimony  of  tbe  trial 
judge  In  the  case,  and  actually  called  said 
judge  as  a  witness.  Tbe  Judge  refused  to 
testify,  and  In  refusing,  among  other  things, 
said:  "I  believe  any  errOT,  if  it  should  be 
error  for  me  to  refuse  at  this  stage  of  the 
trial,  to  testify  as  a  witness,— if  this  shall 
be  error.  It  Is  error  that  can  be  corrected 
as  a  matter  of  law  upon  the  basis  of  newly- 
discovered  evidence  on  motion  for  a  new 
trial,  unless  the  facts  are  such  as  warrant 
the  court  In  saying  that  due  diligence  has 
not  been  exercised  on  tbe  part  of  either  of 
the  parties  who  shall  move  for  a  new  trial 
In  tbe  matter  of  getting  the  testimony  of 
the  judge.  If  I  have  not  the  right  arbitra- 
rily to  refuse  to  be  sworn  and  give  testi- 
mony in  this  case,  it  Is  a  matter  of  right 
that  the  demand  of  one  of  tbe  parties  to  this 
case  that  I  shall  testify  be  respected  and 
granted  as  a  matter  of  right  that  will  be 
grounds  for  reversal  upon  a  matter  of  law; 
and  neither  party  will  suffer  materially,  tbe 
case  having  proceeded  thus  far,  by  going 
on  with  the  case  to  completion,  and  letting 
the  error.  If  any,  be  corrected  In  a  statement 
on  motion  for  a  new  trial.  However,  acting 
as  the  Judge  In  this  case.  If  I  absolotely  re- 
fuse to  be  sworn  and  testify,  and  It  shall 
applar  that  this  testimony  was  discovered 
too  late  to  be  used  upon  this  trial,  or  that 
it  can't  be  used,  because,  acting  as  Judge, 
with  tbe  power  in  my  own  hands  of  refus- 
ing or  consenting  to  be  sworn,  I  refuse  to 
testify;  and  if  it  could  be  shown  that  it 
can  thereafter  be  produced  upon  a  trial  of 
tbe  case,  or  would  be  proper  to  be  produced 
thereafter,— why  the  motion  for  a  new  trial 
would  be  granted  upon  that  ground."  In 
the  majority  opinion  it  is  not  denied  that  a 
litigant  has  the  right  to  tbe  testimony  of 
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the  Judge  presiding  at  the  trial  of  a  canse, 
but  It  Is  therein  said:  "During  the  progress 
of  the  trial,  and  some  time  after  the  closing 
of  the  plaintiff's  case,  the  court  allowed  re- 
spondent to  recall  Mr.  Holesworth  for  fur- 
ther cross-examinatloD  tox  the  purpose  of 
laying  a  foundation  for  Impeac^iment  In 
the  meantime,  and  before  tbe  witness  had 
been  recalled,  the  Judge  presiding  at  the 
trial,  and  by  whose  testimony  Htriesworth 
was  sought  to  be  impeached,  after  argn- 
ment  of  counsel  and  due  consideration,  re- 
fused to  be  sworn  and  testify.  Holesworth 
was  recalled,  but  counsel  declined  to  further 
cross-examine,  and  no  foundation  was  laid 
for  the  impeaching  evidence."  Then,  in  said 
opinion,  it  Is  held  that,  because  the  tech- 
nical foundation  was  not  laid  for  the  im- 
peaching evidence,  such  evidence  was  Inad- 
missible and  Immaterial.  I  cannot  agree  to 
that.  See  what  a  position  tbat  was  In 
which  respondent's  counsel  found  blmstif. 
The  trial  judge  had  already  informed  coun- 
sel that  he  would  not  te^ify  In  Che  case; 
Indeed,  had  formally  ruled  that  he  would 
not  testify,  and  to  said  ruling  respondent 
toolc  exception.  I  think  counsel  for  respond- 
ent had  the  right,  and  it  was  his  duty,  to 
ascertain  whether  he  had  impeaching  evi- 
dence, before  he  attempted  to  lay  tbe  founda- 
tion for  such  evidence.  Then,  knowing  he 
had  no  evidence  with  which  to  Impeach, 
why  should  he  lay  or  attempt  to  lay  a  found- 
ation for  an  impeachment  that  be  knew  he 
had  no  evidence  to  make?  His  position 
was,  Indeed,  an  unhappy  one.  Under  the 
view  taken  of  the  case  by  the  majority,  if 
he  did  not  lay  his  foundation,  he  could  not 
Impeach;  and,  if  he  did  attempt  to  lay  said 
foundation,  he  ran  a  risk  of  great  magni- 
tude. It  was  known  to  all  that,  by  the  re- 
fusal of  the  trial  judge  to  testify,  Impeach- 
ing evidence  could  not  be  obtained.  Unda* 
such  circumstances  the  witness  could  have 
made  such  answers  as  he  chose  to  the  qnea- 
tioDs  laying  the  foundation  for  Impeach- 
ment, and  counsel  for  respondent  would 
have  been  helpless.  I  think  no  one  had  the 
right  to  put  cotmsel  for  respondent  In  such 
a  position;  and  tbat,  as  he  could  not  get 
tbe  Impeaching  testimony,  and  knew  that 
he  could  not  get  it,  he  was  excused  from 
attempting  to  make  the  foundation  for  im- 
peachment. Counsel  for  appellant  could 
have  well  argued  to  tbe  Jury  the  attempted 
Impeachment  and  Its  failure,  thus  preju- 
dicing the  case.  "The  law  does  not  require 
a  vain  thing  to  be  done,"  and  to  lay  the 
foundation  for  an  impeachment  under  such 
circumstances  would  have  been  wholly,  a 
Ta[n  thing.  Respondent,  under  the  statute, 
had  a  right  to  the  testimony  of  the  trial 
Judge,  Of  this  right  he  was  deprived,  and 
I  think  without  fault  of  his;  and  therefore 
I  think  the  trial  court  acted  properly  in 
granting  a  new  trial. 

In  my  Judgment  there  is  another  objec- 
tion to  the  opinion  of  the  majority  In  this 
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case.  In  his  motion  for  a  new  trial  respond* 
rat  stated  several  grounds  therefor.  The 
trial  Judge  passed  opon  but  one  of  those 
grounds,  to  wit,  the  one  above  discussed,  and 
tbe  same  one  decided  by  the  majority  of  this 
court.  The  trial  Judge  granted  a  new  trial 
to  the  respondent  on  this  ground  alone,  and 
this  court,  by  the  majority  opinion,  reverses 
tbe  trial  judge's  order  granting  a  new  trial, 
and  not  In  any  respect  passing  upon  tlte 
other  grounds  for  a  new  trial  urged  by  re- 
spondent The  effect  of  this  order  of  re- 
versal Is  to  deny  respondent  a  new  trial, 
and  the  case  ends  adversely  to  him.  and 
he  can  never  know  whether  his  oth«r  grounds 
for  a  new  trial  were  good  or  bad.  Some 
of  tbe  other  grounds  for  new  trial  urged 
by  respondent  cannot,  In  my  opinion,  be  said 
to  be  so  destitute  of  merit  as  not  to  require 
consideration  of  both  the  trial  court  and  tbls 
court.  One  I  shall  merely  mention,  to  wit, 
the  Insufficiency  of  the  evidence  to  sostaln 
the  verdict  of  the  Jury.  I  think  the  re- 
spondent was  at  least  entitled  to  the  Judg- 
ment of  the  trial  court  on  this  questloQ. 
He  did  not  get  It,  and  now,  by  the  opinion 
of  tbe  majority,  as  It  seems  to  me,  he  never 
can  get  it  The  case  cited  in  the  majority 
opinion  Js  a  case  In  which  the  trial  court 
made  an  order  granting  a  new  trial,  and 
the  appellate  court  aflSrmed  tbe  said  ordo*. 
and  sent  the  case  back  for  new  trial,  thus 
holding  that  litigants  had  the  right  to  have 
all  their  grounds  of  new  trial  passed  upon. 
The  contrary  Is  the  fact  In  this  case.  The 
trial  court  granted  tbe  motion  for  new  trial, 
but  passing  on  but  one  point  thinking  tbat 
point  sufficient;  and  this  court  reverses  tbe 
order  of  the  trial  court,  thus  doiying  to 
respondent  a  new  trial;  and,  if  he  has  not 
a  new  trial  as  stated  above,  the  litigation 
ends  adversely  to  bim,  although  several  of 
tbe  grounds  urged  by  him  for  a  new  trial 
have  never  been  passed  upon  or  noticed  by 
either  the  trial  court  or  the  appellate  court 
Thus  the  very  evil  pointed  out  by  Hayne 
in  his  work  on  New  Trial,  cited  in  the  ma- 
jority opinion.  Is  Inflicted  upon  tbe  respond- 
ent 

For  the  f<Hregotng  reasons  I  dissent  from 
the  Judgment  of  tbe  majority  In  this  case, 
and  think  that  the  order  of  the  trial  court 
granting  a  new  trial  should  be  affirmed. 


(US  Cftl.  B4T) 

GLAS8BLL  et  al.  r.  HANSEN  et'al.  (Sac. 

849.) 

(Supreme  Coort  of  California.    Feb.  21,  190S.) 
NAVIGABLE  WATERS— ISL ANDS- ACCRETION S- 
TITLE— PREJUDICIAL  ERROR. 

1.  Civ.  Code,  fi  1010,  declares  that  ielaad* 
and  accumulations  of  laud  fonned  in  the  bed 
of  navigable  streams  belong  to  the  state.  As 
Island  was  formed  iu  a  navigable  Btream,  and 
by  reason  of  its  accretiona  gradually  Joined 
the  maialand.  Held,  that  tbe  island.  wiUi  the 
aocretionn,  belonfied  to  the  atate  and  its  gr»a 
tees,  and  uot  to  the  owner  of  the  mainiand. 

2.  In  ejectment  where  it  an>eared  tbat  ft 
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small  strip  of  the  land  described  in  the  com- 
plaint belonged  to  the  plaintiffs,  the  court's 
finding  that  plaiotifFs  were  "not  the  owoeni  nor 
entitled  to  the  possession  of  any  part  of  the 
lands  described  m  the  complaint"  was  reversi- 
ble error,  though  the  erideuce  showed  that  de- 
fendants were  never  in  possession  of  such 
■trip. 

Commissions'  decision.  Department  2. 
Appeal  from  superior  court,  Solano  coontr; 
A.  J.  Buckles,  Judge. 

Action  b7  Hugh  Glassell  and  others  against 
Ross  Hansen  and  otbm.  Ju^^ment  t<x  de- 
tendantflt  and  plalntlflBi  appeaL  Beveraed. 

Smith.  McNntt  ft  Hannon.  Geo.  A.  Lamont, 
and  Prank  B.  DerUn.  tm  appeOants.  Briiner 
&  Bros,  and  freeman  ft^Bates,  for  respond- 
ents. 

COOPEB,  C  Action  In  ejectment  De- 
fendants had  judgment,  and  ptatntiffs  appeal 
from  the  judgment  and  rader  denytaig  ttuta 
motion  for  a  new  trial. 

IhB  plalntiffB  deralgned  title  tliroagh  a 
United  Sttitea  patfmt  issued  to  John  Bldwdl 
in  18AB  to  a  tiract  of  land,  described  In  said 
patent,  on  the  western  bank  of  the  Sacra- 
mento rlTer,  havliv  said  itvex  for  Its  eastan 
boundary.  This  '  patent  was  founded  on  a 
M^can  land  grant,  made  In  Xorembor,  1844, 
porportlng  to  grant  a  tract  of  land  contain- 
ing torn  square  leagnes,  known  as  "Ulpinos," 
duly  and  finally  confirmed  by  the  United 
States  courts.  Sacramento  rirer  is,  and  was 
at  all  times  named  herein,  a  navU^abie 
stream.  There  is  no  question  but  that  the 
patent  conveyed  the  land  tbwetn  described 
luiTlng  for  its  eastern  boundary  the  western 
twnk  of  said  rlrer  at  ordinary  hlg^-water 
mark.  The  main  controversy  here  la  as  to 
about  140  acres  of  land  formed  by  accretions 
In  the  said  river,  mostly  afto*  the  issuance 
of  the  patent  The  facts  cannot  be  more  ful- 
ly and  concisely  stated  than  the  followtng 
contained  in  the  statement  on  motion  for  a 
new  trial,  to  wit:  *The  land  lying  easterly 
of  file  old  river  bank  is  known  as  'Decker 
Island.*  and  is  situated  in  what  was  the  iSac- 
ramento  river.  At  the  point  where  this  Is- 
land now  is,  prior  to  the  year  1863,  the  river 
extmded  uninterruptedly  from  the  east  bank, 
which  was  the  west  line  of  Sherman  Island, 
In  the  county  of  Sacramento,  to  the  west 
bank  of  Solano  county,  which  was  the  east 
line  of  the  Toland  lam^  now  the  property  of 
plaintiffs,  and  there  was  no  Interruption  what- 
ever In  navigation  in  all  this  wide  expanse 
of  water.  By  1856  the  Island  began  to  ap- 
pear at  low  tide,  and  was  In  the  middle  of 
the  rivw,  or  near  that,  with  well-defined 
channels  on  each  aide.  The  island  slowly  In- 
creased, but  the  channels  both  remained  in- 
tact, and  were  adequate  for  all  purposes  of 
navigation.  After  1862  a  rapid  change  took 
place  by  reason  of  drift  attaching  itself  to 
the  uppermost  part  of  the  island.  From  the 
start  the  island  grew  in  a  westerly  direction 
by  reason  of  accrettons  to  that  side,  but  the 
channel  oa  the  west  side,  the  west  bank  of 


which  was  plaintiffs*  land,  was  up  to  1867 
deep  and  wide  oiough  to  permit  the  passage 
of  large  steamers  through  It  In  that  year 
about  15  acres  of  land  was  visible.  The  is- 
land continued  growing  towards  plaintiffs' 
said  land;  In  1871  was  half  as  large  as  now, 
and  the  channd  between  it  and  plaintiffs' 
said  land  was  thirty  to  fifty  feet  wide,  and 
still  navigable  for  scows  and  fishing  boats  in 
close  to  the  west  bank,  which  bank  had  re* 
malned  the  same  as  when  the  Island  b^n 
to  form.  In  1872  it.  was  two  feet  deep  at 
low-wa^  mark,  but  remained  at  consider- 
ate width,  and  was  still  naylgaUe  for  small 
sloops.  There  was  then  from  fifty  to  sev- 
enty acres  In  the  island,  but  was  usually 
covered  at  high  tide.  The  channel  was  final- 
ly closed  to  navigation  by  reawm  ot  the 
growth  of  accretions  to  the  Island  about  the 
year  1877.  It  win  thus  be  seen  that  for 
years  after  the  island  was  first  visible  it 
was  «itirely  discmnected  l^om  the  mainland, 
and  that  between  them  flowed  a  large,  deep 
stream  of  wator.  adequate  for  all  the  -par. 
poses  of  navigatl(m  for  sail  and  steam  vessels 
navigating  the  Sacramento  river.  Depres- 
sions the  foil  Imgth  of  the  Island  still  mark 
the  place  where  the  channd  was.  and  the 
old  weston  bank  of  the  Bacram«ito  rivet-  is 
stm  visible.  From  the  tbne  the  island  fir«t 
appeared  until  It  extended  so  as  to  approach 
the  mainland,  the  growth  or  Increase  vras 
never  from  the  mainland  toward  the  Island, 
but  always  from  the  island  toward  the  main- 
land, showing  that  the  accretions  which  have 
been  made  since  the  Island  began  to  form 
have  been  added  to  it  and  not  to  the  lands 
of  plaintiffs.  In  June,  1877,  the  Island  was 
surveyed  and  located  as  swamp  and  overflow- 
ed lands,  and  afterwards  sold  to  the  grantors 
of  defendant  as  swamp  and  overflowed  lands. 
The  evidence  In  the  case  shows  the  part  of 
4he  land  in  controversy  lying  east  of  the  ciA 
river  bank  to  have  been  an  Island  as  late  as 
June,  1877,  when  it  was  suTv^ed,  and  listed 
by  the  state  as  swamp  and  overflowed  lands. . 
The  defendant  Is  in  possession  of  the  land 
under  a  patent  from  the  state.  It  Is  true  the 
patent  recites  that  the  land  is  swatep  and 
overflowed,  while  it  is  claimed  to  be  tide 
lands.  Bnt  when  the  patent  was  Issued,  De- 
cember, 1885,  the  state  had  the  power  to 
alienate  Its  tide  lands  as  well  as  its  swamp 
and  overflowed  lands." 

We  think,  upon  the  foregoing  facts,  the 
court  decided  correctly  as  to  the  lands  out- 
side the  calls  of  the  patent  It  Is  provided 
In  the  Civil  Oode,  $  1016:  "Islands  and  ac- 
cumulations of  land,  formed  in  the  beds  of 
streams  which  are  navigable,  belong  to  the 
state.  If  there  Is  no  title  or  prescription  to 
the  contrary."  The  island  was  formed  In 
the  river,  and  belonged  to  the  state  when  it 
was  listed  as  swamp  and  overflowed  lands 
In  June,  1877.  The  accretions  were  to  the 
island,  and  not  to  the  lands  described  In 
plaintiffs*  patent  It  Is  a  familiar  doctrine 
of  the  commui  law  that  the  owner  of  laud 
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bounded  bj  a  rlT«r,  belnc  exposed  to  tbe 
danger  ot  loss  from  its  floods,  is  entitled  to 
tbe  Incremoit;  wblch,  from  tbe  same  cause, 
may  be  gradnaUjr  annexed  to  It  This  upon 
the  principle  that  he  who  bean  the  inci- 
dental burdens  of  an  acquisition  is  entitled 
to  Its  incidental  adrantages.  Erery  person 
taking  a  grant  of  land  on  a  river  or  other 
running  stream  takes  the  risk  of  losing  a 
portion  or  all  of  his  lajid  bj  the  actlim  of  the 
elonenta;  on  tbe  other  hand,  he  takes  the 
chances  of  gaining  and  having  added  to  his 
land  by  accretion  the  land  of  his  neighbor. 
It  Is  also  elementary  tbat.  If  an  island 
springs  up  In  a  navigable  stream,  it  belongs 
to  the  sovereign,  and  not  to  tbe  owner  of 
the  land  on  either  of  the  banks  of  the  stream. 
So  In  this  case  the  principle  la  the  same 
whether  the  island  existed  at  the  time  of  the 
conflrmatlon  of  the  Mexican  grant  or  was 
afterwards  found  In  the  river.  It  the  accre- 
tions had  been  to  plaintiffs*  land,  and  bad 
gradually  extended  to  the  Island,  the  plain- 
tiff would  have  be^  the  fortunate  one,  and 
the  accretions  so  added  to  his  would  have 
been  bis  la  law.  This  would  have  been  so 
even  if  the  laland  had  been  by  Impercepti- 
ble degrees  washed  away  and  wholly  added 
to  the  lands  of  plaintiff.  But  while  the  own- 
ers of  tbe  Island  took  this  chance,  they  also 
are  entitled  to  the  benefits  of  the  new-made 
land  added  to  their  own  snd  thus  becoming 
a  part  of  it.  The  question  was  elaborately 
discussed  In  Bensou  t.  Morrow,  61  Mo.  347. 
and  it  was  there  held  that  if  alluvion  forms 
to  an  Island  In  the  Missouri  river  bdonglug 
to  the  United  States,  and  extends  thence 
Into  the  stream,  so  as  to  connect  with  an- 
other Island,  belonging  to  a  private  owner, 
be  does  not  thereby  become  the  owner  of 
the  alluvion  so  formed.  In  Maylor  v.  Oox, 
114  Mo.  241,  21  S.  W.  689.  tbe  question  was 
whetbo:  land  made  by  accretions  belonged 
to  the  own»  of  tbe  land  on  the  bank  of  the 
river,  or  to  the  owner  of  the  Island,  who 
was  the  plalntlfT  in  the  case.  The  court  ap- 
proved as  law  tbe  following  Instruction:  **Jf 
tbe  land  In  controversy  was  gradually  added 
to  and-  formed  against  Naylor's  Island,  and 
the  water  gradually  receded  from  said  Island 
and  ran  next  to  the  north  shore,  then  the 
'made'  land  between  the  slough  and  the  is- 
land became  part  of  tbe  island;  and  If  the 
defendant  was  In  possesslcm  of  any  part  of 
tbe  land  so  formed  the  finding  should  be  for 
the  plaintiff  as  to  the  part  of  the  land  so  in 
possession  of  tbe  defendant."  The  same 
principles  are  applied  In  Fillmore  v.  Jennings, 
78  Cat  634,  21  Pac.  536;  Buse  V.  Russell. 
86  Mo.  209;  Tatum  v.  City  of  St  Louis.  125 
Mo.  647,  28  S.  W.  1002;  Cooley  v.  Golden, 
117  Mo.  33,  23  S.  W.  100.  21  U  R.  A.  300; 
Blgelow  V.  Hoover.  «S  Iowa,  101,  52  N.  W. 
124.  30  Am.  St  Rep.  200;  Gould*  Waters 
(3d  Ed.)  I  115,  and  notes. 

It  is  claimed  by  plaintiffs  in  their  brief, 
and  not  controverted  by  defendants,  that 
then  la  a  atrip  of  land  of  about  12  acres. 
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consisting  mostly  of  the  old  river  bank,  h- 
eluded  in  the  calls  of  the  patent  througb 
which  the  plaintiffs  deniign  title,  that  Is 
shown  to  belong  to  plaintiffs,  and  that  tbe 
Judgment  Is  wrong  as  to  this  portion  of  tbe 
land,  and  should,  tot  this  reason,  be  re- 
vived. We  see  no  escape  from  this  coocId- 
alon.  The  complaint  described  the  sWp  lo 
connection  with  the  land  east  of  the  fencr 
and  slough,  and  the  court  fonnd  that  plato- 
tiffs  were  "not  the  owners  nor  entitled  to  Ui« 
possession  of  any  part  of  the  lands  described 
In  tbe  complaint"  If  tbe  court  had  fonnd 
tbe  facts  as  to  plaintiffs*  ownership,  and 
that  the  defendante  were  not  In  possessloe 
of  said  strip,  the  difficulty  would  have  beoi 
obviated.  Defendante  claim  that  the  find- 
ing is  Immaterial,  because  the  evldeoc* 
shows  that  they  were  never  In  possession  of 
the  said  strip.  This  b^g  so,  the  finding  k 
contrary  to  tbe  evidence,  but  we  cannot  tot 
this  reason,  eliminate  that  part  of  It  from 
the  case.  The  Issue  was  as  to  all  tbe  land 
described  tn  the  complaint  and  the  court 
found  In  favor  of  defendante  as  to  all  of  It 
If  the  judgment  In  tte  present  form  were  sl- 
lowed  to  stand.  It  would  be  a  bar  to  anotber 
action  by  plaintiff  as  to  the  same  land  In  the 
same  right  - 

For  the  reason  last  herein  ateted.  tbe  Jod^ 
ment  and  order  should  be  reversed. 

We  concur:  CBIPMAN.  a;  HATNBS»  a 

PER  CURIAM.  Toe  the  reasons  given  la 
the  foregoing  opinion,  the  Jodgmoit  and  fl^ 
Het  are  reversed. 

035  Cal. 

CyOONNOR  T.  GOLDEN  GATB  WOOUBN 

MFG.  OO.   (S.  F.  No.  2.840.)^ 

(Supreme  Court  of  Oallfomia.    Feb.  21.  1901) 

MASTDR  AND  SERVANT— ACTION.  FOR  INJU- 
RIES—CONTRIBUTORY  NEOUaEU«-CS-AOB  OF 
SERVANT— FELLOW  SERVANTS. 

1.  Plsintiff.  a  girl  nearly  16  yean  i^d.  «r 
average  iuUlKKence  bat  entirely  iDexpeiHenccd 
aa  reeards  machinery,  was  lojared  while  rm- 
ployed  in  defeudaot  s  woolen  mill.  AmoDi 
her  duties  was  Bweeping  around  a  machiM. 
Tbe  space  between  the  rear  of  the  auchinc 
and  the  wall  waa  about  21  inches,  acepi 
where  there  was  a  set  <rf  oorwbeels,  where 
the  space  was  only  about  9  incbes.  Mlinf 
plaintiff  was  aweeping  behind  the  maobiDC  K 
was  Htarted,  and  she  was  canght  by  th«  cos- 
wheels.  There  was  testimony  that  it  wu 
very  dnngeroas  to  go  behind  the  mflchincfT 
when  it  was  In  motion,  but  that  nlalnliff  vu 
uot  warned  of  the  daoger;  and  plaintiff  testi- 
fied that  she  knew  the  wheels  were  ther«.  but 
did  not  know  what  a  cogwheel  was;  that  she 
swept  around  them  often  while  la  motion,  snd 
knew  when  she  went  behind  the  macbine  that 
it  might  be  sterted  while  she  waa  there.  HeU 
that  Id  view  of  plalntifTa  age  and  Inexpen- 
ence,  it  could  not  be  said  as  a  matter  of  lav 
that  she  wns  iniilty  of  contributory  Degllgeoca 
but  the  question  was  for  the  jury. 

2.  It  appearing  that  It  was  castomaiy  hr 

f)laiutlff  to  be  allowed  by  the  aasfstnut  waptr- 
ntendpnt.  from  whom  she  had  received  all  her 
instructions,  4o  sweep  behind  tbe  nudiiw 
while  in  moUoo,  the  fact  tliat  when  tbt  scd- 

.■BdiMtlas  tailed  HatohU^lMK 
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dent  occurred  the  macbiae  was  started  by  & 
fenow  B«Tant  did  not  raise  any  qnestioii  of  a 
fellow  Bcnrant's  negligeace. 

OommlssloneiB'  decision.  Departmrat  1. 
Ai^eal  from  superior  court,  city  and  coonty 
of  San  Francisco;  John  Hunt,  Judge. 

Action  b7  Lulu  COcHinor  against  tbe 
Goldm  Gate  Woolm  Mannfactnrlng  Com- 
pany. From  a  judgment  In  faror  of  plain- 
tiff, defradant  appeals.  Affirmed. 

J.  £,  Foulds  and  Frank  Shay,  for  appel- 
lant Snlllvan  &  Sullivan,  for  respondent. 

OHIPUAN,  O.  Action  for  persmial  Injury 
received  1^  plaintiff  in  tbe  course  ot  her  em- 
idoyment  by  defendant  The  cause  was  tried 
before  a  Jury,  and  plaintiff  had  the  verdict 
with  damages  assessed  at  fSOO.  Judgment 
was  accordingly  entered,  fnun  which,  and 
from  the  order  denying  motion  for  a  new 
trial,  defendant  appeals. 

At  the  time  of  the  injury  plaintiff  was  16 
years  and  10  months  old,  and  in  sbtnt 
dresses.  She  had  attended  the  common 
schools,  and,  as  testified  by  her  mother,  "was 
as  bright  and  intelligent  as  other  girls  of 
ber  age;  she  was  neither  dull  nor  stupid." 
She  was  employed  in  defratdi[nf s  woolen 
goods  factory  from  August  1,  1899,  until 
September  6,  1899,  when  idie  recdved  the 
injury  complained  of.  Hot  work  was  at 
and  about  a  machine  known  as  a  "mule," 
opoated  for  tbe  purpose  of  spinning  wool, 
her  service  being  under  the  direction  of  one 
TUley,  foreman  for  defendant  It  was  al- 
in  the  complaint  that  attached  to  the 
rear  of  this  machine  were  certain  cogwheels 
of  a  dang^us  character,  which  were  un- 
covered, and  wholly  unprotected  by  guards 
or  otherwise,  and  1^  which  said  machine 
was  run;  that  plaintiff  was  required  every 
afternoon  by  said  fweman  to  sweep  the 
flow  of  said  fact(»7  Immediately  to  the  rear 
vt  the  machine  and  nert  to  said  cogwhe^; 
that  this  work  of  sweeping  was  known  by 
defendant  to  be  basardous,  and  that  plain- 
tiff had  not  sufficient  or  any  experience  or 
knowledge  to  perform  said  work,  and  was 
Ignorant  of  the  dangers  attending  the  same, 
anid  that  defendant  carelessly  and  negligent- 
ly failed  to  instruct  or  warn  plaintiff  of  the 
dangers  or  hazards  In  swe^ing  said  portion 
of  said  factory;  t^at  on  Septembw  6,  1899. 
in  obedience  to  the  direction  of  said  fore- 
man, i^alntlff  undertook  to  sweep  said  floor 
at  ilie  rear  of  said  mule,  and  In  and  about 
tbe  Ticlnl^  of  said  cogwheels,  and  that  by 
reason  of  the  "fault,  wrong,  and  negligence 
«f  said  defendant  and  of  said  assistant  fore- 
man in  tbe  premises,  as  afOTesald,  and  with- 
out any  fault  or  negligence  on  the  part  of 
plaintiff,  the  dress  of  plaintiff  was  caught 
by  said  cogwheels,  and  tbe  left  thigh  of 
plaintiff  was  drawn  and  caught  by  said 
cogwheels  and  was  crushed,"  causing  plain- 
tiff great  injury  and  pain,  etc.  Defendant 
lu  its  answer,  denied  the  alleged  dangerous 


character  of  said  machinery  or  said  cog- 
wheels; admitted  that  the  cogwheels  were 
nncovwed,  as  was  ctistomary  In  such  cases, 
and  alleged  fbat  no  guard  was  necessary 
around  them;  denied  that  the  work  of 
sweeping  around  the  machinery  was  has- 
ardous  or  dangerous;  allied  tliat  plaintiff 
"bad  full  experience  and  knowledge  and  had 
been  fully  Instructed  how  to  safely  perform 
said  woric;  •  *  •  that  whatever  dangers 
there  were  were  fully  open  to  her  observa- 
tion, and  could  have  been  easily  avoided  by 
ber  by  tbe  ocerdse  of  cn^nary  care";  de- 
nied that  it  failed  to  Instruct  plaintiff  con- 
cerning said  work,  and  avared  that  1^  its 
said  foreman  It  "fully  and  minutely  In- 
structed plaintiff  In  the  premises,  warned 
her  against  all  probable  or  possible  dangers, 
and  advised  her  how  to  avoid  them";  al- 
leged that  It  was  part  of  plalntlirs  duty  to 
sweep  around  and  about  said  mule  dally; 
that  at  all  times  while  In  defendant's  em- 
ployment plaintiff  "was  cautioned  by  defend- 
ant's foreman  or  assistant  not  to  go  behind 
said  mule,  either  to  sweep  said  floor  or  for 
any  purpose  wbatever,  until  she  bad  first 
stopped  the  motion  of  the  machine;  *  *  * 
that  said  cogwheels  were  In  plain  sight 
and  that  tiie  danger  to  be  apprehended  from 
them  while  in  motion  was  apparent  to  plain- 
tiff"; that  previous  to  the  day  of  the  injury 
"it  was  her  custom,  pursuant  to  the  instruc- 
tions given  to  ber  as  afwesald,  to  stc^  the 
motion  ot  said  machine  before  she  went  be- 
hind it  or  in  the  vicinity  of  said  cogwheels; 
that  on  said  day  she  carelessly  and  ne^l- 
gently  failed  to  stop  the  motion  of  said  ma- 
chine white  sweeping  said  floor  In  the  rear 
thereof;  •  •  *  that  whateva  Injuries 
she  received  were  the  result  wholly  of  her 
own  n^llgence,  and  were  not  due  to  any 
act  or  omission,  negligent  or  otherwise,  of 
defendant  Its  agents  or  servants."  This 
so-called  "mule"  was  a  machine  about  50 
feet  long  and  was  one  of  several  operated  In 
the  same  room.  Tbey  were  placed  on  each 
side  of  the  room  facing  each  other,  wltti  the 
rear  en^  of  each  to  the  wall,  and  were  op- 
erated from  tbe  front  The  machine  moved 
back  and  forward  on  a  track  by  means  of 
cogwheels  connected  with  a  pulley  which 
was  belted  to  a  *  shaft  above,  driven  by 
steam  power.  A  lever  worked  by  the  op- 
erator shifted  the  belt  so  as  to  give  an  In 
and  out  movement  of  the  machine  on  tbe 
track.  Bach  machine  had  10  or  11  spools 
with  48  tiuwads  to  each  spool,  or  about  500 
threads  In  all.  The  cogwheels  and  pulley 
were  in  a  compact  mass  at  the  rear.  Plain- 
tiff's duty  was  to  change  the  bobUns  and 
splice  the  threads  when  th^  happened  to 
break  and  to  sweep  around  the  machine. 
Her  post  of  duty  when  operating  the  mule 
was  In  front  and  It  Is  not  pretended  that 
there  was  any  danger  ttiere.  Hie  madtilne 
was  set  dose  to  tbe  wall,  the  space  behind 
the  end  of  the  tracks  on  which  the  machine 
moved  in  and  out  being  20  Inches.  The 
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frame  of  the  maGhlne^  to  which  the  mova- 
ble part  ran  back,  was  21%  Inches  from  the 
wall.  The  cogwheels  and  pnlley  were  bat 
8%  Inches  from  tiie  wall,  and  this  cluster 
of  rapidly  moving  wheels  was  quite  near 
the  flow.  Flaintlfl  was  Instmcted  to  8weq;» 
around  the  machine  and  through  this  nar- 
row iiassage  every  day  beftve  quitting  work. 
Obviously,  there  was  more  or  less  danger 
to  plaintiff,  even  In  sh<Ht  dresses,  In  sweep- 
ing In  this  narrow  passageway  near  the 
cogwheels  and  pulley  while  the  machine  was 
In  motion.  A  machinist  of  many  years*  ex- 
perience testified:  "The  wheels  turn  in  one 
directl<m  while  the  machine  comes  in,  and 
then  the  pulley  Is  shifted  to  another  whe^ 
makli]«  a  reverse,  so  the  machine  proceeds 
outward  again.  It  Is  unprotected.  Imme- 
diatd.y  to  the  rear  of  the  cogwheels  la  a 
dangerous  and  hazardous  place  to  be.  A 
girl  ought  not  to  have  to  go  behind  there  to 
operate  the  machine.  It  fs  operated  from 
the  front  If  her  duty  required  her  to  go 
near  the  cogwheels,  she  should  be  warned 
that  It  was  a  very  dangerous  place  to  go; 
that  she  should  not  get  caught  In  the  cog- 
wheels." Anothw  machinist  of  experience 
testified:  "There  Is  one  space  of  SI  Inches 
that  they  may  go  right  \nta,  but  a  space  of 
8^  Inches  It  would  be  rather  hard  for  a 
child  to  get  In.  There  Is  nothing  that  you 
can  say  too  strong  in  speaking  to  any  hu* 
man  being  about  getting  into  a  place  like 
that  with  live  machinery  going."  This  evi- 
dence went  In  without  objection,  and  the 
witnesses.  In  reply  to  questions  by  defend- 
ant's counsel,  said  the  wheels  were  in  plain 
view,  and  no  (me  who  went  behind  the  ma- 
chine could  help  seeing  them. 

Plaintiff  testified  that  she  was  nnployed 
by  Mr.  Broad,  the  superintendent  who  turn- 
ed her  over  to  Mr.  Tllley,  Sr..  the  fweman, 
for  InstmctlonB.  "Mr.  miey  turned  me 
over  to  bis  son,  saying,  'My  son  will  diow 
you  what  to  do.'  I  went  with  the  son  to 
the  mule,  and  he  showed  me  how  to  piece 
wool,— how  to  tie  the  threads  when  they 
broke.  He  also  told  me  that  I  would  have 
to  sweep  ttae  floor  around  the  machine,  back 
and  front  and  in  the  passageways,  every 
night  He  txAA  me  that  he  would  sweep 
that  night,  and  tiiat  I  should  do  it  after- 
wards, aud  that  It  should  be  done  about 
Ave  or  ten  minutes  to  6  o'clock.  The  pas- 
sageways would  have  to  be  swept  before 
leaving  at  night  That  was  all  he  said  that 
afternoon.  He  said  nothing  about  cog- 
whe^s  In  the  rear  of  that  machine,  nor  did 
the  foreman  or  superintendent,  ^tiier  then 
or  any  other  time,  explain  to  me  the  fact 
that  any  machinery  was  connected  with  the 
mule.'*  She  testlfled  that  she  had  never  be- 
fore had  "any  exp«'ience  about  machinery 
ae  the  operation  of  machinery  of  any  kind." 
Young  Ulley,  a  boy  of  16  years,  had  worked 
with  her  until  within  two  or  three  days  of 
the  accident  When  he  was  there,  he  oper- 
ated the  machme,  and  when,  he  was  away 
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plaintiff  worked  the  lever.  On  the  day  die 
was  Injured  no  one  worked  with  ha*.  She 
testified  to  the  circumstances  attending  her 
bijury  as  follows:  "The -accident  happened 
at  about  ten  minutes  to  six  o'clock  on  the 
6th  of  September,  188B.  It  was  getting 
late,  and  I  was  b^lnd  in  my  work.  I  dM 
not  have  v«7  good  wo<^  that  day,  and  tiie 
threads  w«e  alt  breaking.  So  Miss  Hay- 
den,  who  was  on  the  oth^  mule,  and  who 
had  a  Chinaman  with  her,  and  so  her  work 
WHS  running  good,  she  said  she  would  help 
me.  We  were  piecing  the  wocA,  and  she 
told  me  that  she  would  piece  it  while  I 
would  sweep.  So,  while  I  went  to  sweep, 
I  was  sweeping  behind  fbeee,  and  I  Juit 
got  up  to  whrae  the  machine  was,  and  all 
of  a  sadden  my  dress  caught  and  1  was 
wound  in."  When  she  started  to  sweqi, 
the  machine  was  stopped,  and  Miss  Haydoi 
was  piecing  the  wool,  but  plaintiff  testified 
that  she  knew  the  machine  was  to  be  start- 
ed as  soon  as  the  wo<d  was  pieced,  and 
while  she  was  sweeping.  She  testUled  tiiat 
she  had  swept  behind  the  mule  all  the 
time  she  was  there  under  young  Tflley's 
direction,  and  while  the  machine  was  in  mo- 
tion; that  her  hours  of  labor  were  from 
a.  m.  to  6:16  m.,  with  4^  minutes  for  lunch, 
and  she  was  paid  75  cents  per  day;  that 
she  nevw  had  full  charge  of  tiie  ma- 
chine, but  started  it  and  stopped  tt  by  the 
lever  whenev«:  her  duties  required  it;  that 
die  noticed  the  passageway  behind  the  ma- 
chine was  narrow,  but  she  nev«  noticed 
the  wheels;  she  saw  the  wheds,  but  did 
not  notice  them  particularly;  that  ithe  did 
not  know  what  c(^rwheels  wwe^  and  had 
never  been  told  what  a  cogwheel  was;  tiiat 
she  had  never  been  told  not  .to  sweep  lie* 
hind  the  mule  when  it  was  In  motion.  On 
cross-examination  she  testified:  "Q.  DM 
you  know  what  'wheel'  meant?  A.  Ym,  sir; 
I  knew  what  wheel  meant.  Q.  Yon  saw 
those  wheelsT  A.  No,  sir:  I  knew  thne 
wera  wheels  there,  but  I  did  not  pay  any 
attention.  Q.  You  knew  they  were  wheds, 
bat  did  not  know  they  wore  cogwheels?  A. 
No,  sir."  Defradant  introduced  evidoice  to 
the 'effect  that  plaintiff  was  cautioned  to  be 
very  careful  in  goli^  around  the  machinery, 
but  defendant  comiedes  that  on  this  point 
there  is  a  cmiflict  and  the  case  stands  on 
review  hete  as  though  ^inliff  had  received 
no  instmctions  as  to  sweeping  behind  the 
machine,  was  not  told  of  any  danger  In  that 
part  of  her  work,  and  was  not  Informed  as 
to  any  danger  from  these  wheels,  or  warned 
to  be  careful  in  sweeping  near  tbem. 
■  Under  these  facte  defradant  makes  two 
polnto:  (1)  That  the  proximate  came  ^ 
plaintiff's  injury  was  the  m^igence  of  a 
fellow  Borvant  namely.  Miss  Hayden,  Ui 
stertlng  the  machine  while  plaintiff  was 
sweeping.  (2)  That  the  Auger  to  which 
plaintiff  was  exposed  was  plainly  apparwt: 
that  the  mai^lne  employed  was  opm  and 
visible  In  all  Its  parts,  Um  operation  uncon- 
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cealed,  and  the  danger  la  Its  use  obvious, 
and  It  was  Incumbent  upon  plaintiff  to  avoid 
the  danger  by  the  reasonable  use  of  her  own 
faculties;  and,  furtber,  that  no  duty  of  In- 
struction rested  on  defendant. 

1.  As  to  the  first  point  the  evidence  does 
aot  bring  the  case  within  the  rule  exoner- 
ating the  master  where  the  proximate  cause 
of  the  injury  is  the  negligence  of  a  fellow 
servant.  When  Miss  HaydeU  came  to  plain- 
tiff's assistance  It  was  to  help  plaintiff  catch 
up  in  her  worlc  and  to  assist  her  in  piecing 
the  threads,  which  were  breaking  more  than 
uBual.  It  was  understood  by  both  of  them 
that  when  Miss  H&yden  told  plaintiff  to 
sweep  while  she  (Miss  Hayden)  spliced  the 
wool  the  machine  would  be  started  as  soon 
as  the  splicing  was  finished,  and  while  plain- 
tiff was  sweeping.  It  was  not  unusual  for 
her  to  sweep  while  the  machine  was  in  mo- 
tion. Rhe  bad  done  so  frequently  while 
working  with  young  Ttlley,  from  whom  she 
received  all  the  Instruction  ever  given  her. 
There  was  no  negligence  on  Miss  Hayden's 
part,  although  It  Is  true.  If  she  had  not  put 
the  machine  in  motion,  the  accident  could 
not  have  happened.  If  there  was  negli- 
gence at  all,  attributable  to  either  of  these 
two  girls,  it  must  rest  with  plaintiff  alone 
as  betwem  them.  The  situation  was  not 
different,  when  Hiss  Hayden  was  operating 
the  machine  temporarily,  from  the  situa- 
tion when  plaintiff  was  operating  it  with 
Tllley,  for  she  swept  behind  the  machine 
while  It  was  In  motltm,  under  his  InstruC' 
tious. 

2.  The  case  must  be  resolved  nnder  the 
second  point,  and  to  this  counsel  for  defend- 
ant address  themselves  particularly.  Coun- 
sel have  cited  a  large  number  of  cases  aris- 
ing In  other  Jorisdlctlons  wbtch  It  Is  con- 
tended sustain  their  xtositlon,— Indeed,  the 
brief  leaves  nothing  to  be  desired  In  this 
particular;  and  they  add  to  the  long  list  of 
authorities,  as  supporting  their  contention, 
the  cases  of  Studer  v.  Southern  Pac.  Co., 
121  Cal.  400,  53  Pac.  042,  66  Am.  St.  Rep.  89, 
and  Loftus  v.  Dehail',  133  Cal.  214,  6S  Pac. 
379.  Bespondent  relies  on  Ingerman  v. 
Moore,  90  Cal.  410,  27  Pac.  806,  25  Am.  St 
Rep.  138;  Foley  v.  Horseshoe  Co.,  115  Cal. 
184.  47  Pac.  42,  56  Am.  St  Rep.  87;  Ted- 
ford  v.  Electric  Co.  (Cal.)  60  Pac.  70;  and 
some  other  cases.  In  Studer  v.  Southern 
Pac.  Co.,  supra,  a  freight  train  was  right- 
fully standing,  for  the  time  being,  across  a 
public  street  at  the  station  In  the  town  of 
Cordelia.  A  child  12  years  old,  passing 
along  the  obstructed  street  halted  for  a  few 
minutes,  and,  as  the  train  did  not  move,  she 
attempted  to  cross  the  train  between  two 
cars  by  climbing  over  the  coupling,  and 
while  doing  so  the  train  moved  without 
warning,  and  the  child  was  injured  by  being 
crushed  between  the  cars,  and  soon  after 
dle<1.  It  was  held  that  the  child  was  guilty 
of  contributory  negligence.  Upon  the  point 
t«  to  whether  the  question  of  negligence 


was  for  the  ]ury,  and  as  to  the  rule  where 
minors  are  concerned,  the  court  stated  the 
^w  with  some  ampUflcation;  and.  If  the 
law  applicable  to  the  circumstances  of  that 
case  were  applicable  to  the  facts  appearing 
In  the  present  case,  appellant  would  find  In 
the  opinion  much  to  support  Its  coDt»ition. 
Appellant  would*  interpret  the  Studer  Case 
as  practically  eliminating  all  distinction  be- 
tween minors  and  adults,  as  is  also  claimed 
for  Loftns  T.  Dehail,  supra,  a  case  in  some 
respects  similar  to  Peters  v.  Bowman,  11.1 
Cal.  346.  47  Pac.  113,  56  Am.  St  Rep.  106. 
But  these  cases  must  be  considered  In  the 
light  of  the  facts  to  which  the  rules  of  law 
were  applied.  There  Is  an  obvlons  and  pal- 
paUe  distinction  to  be  drawn  between  this 
class  of  cases  and  those  Involving  the  re- 
lation of  mastn*  and  servant  where  the 
servant  Is  a  child,  and  this  distinction  is 
unmistakably  recognized  in  numerous  in- 
stances by  this  court.  Ingerman  v.  Moore, 
90  Cal.  410,  27  Pac.  306,  26  Am.  St  Rep. 
138;  Mullln  v.  Horseshoe  Co.,  106  Cel.  77, 
88  Pac.  636;  Ryan  v.  Cold  Storage  Co..  112 
Cal.  244,  44  Pac.  471,  32  L.  R.  A.  624;  Foley 
V.  Horseshoe  Co.,  115  Cal.  184,  47  Pac.  42. 
56  Am.  St  Bep.  87;  Verdelll  v.  Commercial 
Co.,  115  Cal.  517, 47  Pac.  304.  The  rule  stated 
in  Jones  v.  Mining  Co.,  66  Wis.  277,  2S  N. 
W.  207,  57  Am.  Rep.  209,  was  quoted  ap- 
provingly In  Ingerman  v,  Moore,  supra,  and 
In  Ryan  v.  Cold  Storage  Co.,  supra.  It  is 
that  if  a  master  employs  a  savant  to  do 
work  of  a  dangerous  character,  or  in  a  dan- 
gerous place,  and  the  servant  "from  youth, 
inexperience,  Ignorance,  or  want  of  general 
capacity,  may  fall  to  appreciate  the  dangers. 
It  is  a  breach  of  duty  on  the  part  of  the 
master  to  expose  a  servant  of  such  char- 
acter, even  with  his  own  consent  to  such 
dangers,  unless  he  first  gives  him  such  in- 
structions or  cautions  as  will  enable  him  to 
comprehend  them,  and  do  his  work  safely 
with  proper  care  on  his  part."  In  Foley  v. 
Horseshoe  Co.,  supra,  it  was  pointed  ont 
that  where  the  ordinary  occupation  of  a  mi- 
nor is  the  running  of  a  machine,  and  he  "is 
shown  to  have  knowledge  of  the  working 
of  the  machine,  its  dangers  or  its  defects, 
and  where  It  further  appears  that  the  minor 
Is  not  of  such  tender  yeara  as  to  be  unable 
to  appreciate  the  nature  of  the  dangere  or 
defects,  •  •  •  he  takes  upon  himself,  as 
will  an  adult  under  the  same  circum  stances, 
the  perils  and  risks  of  bis  employment. 
•  •  •  But  there  Is  a  distinction,  whidj, 
as  a  matter  of  humanity  as  well  as  law, 
should  '  be  drawn  between  such  cases  as 
those  where  the  minor  Is  put  to  a  task 
which,  while  within  the  range  of  his  em- 
ployment. Is  to  him.  In  his  Inexperience  and 
youth,  unusual  and  strange."  Speaking  of 
the  claim  that  the  minor  had  knowl«dg6 
that  the  machine  was  liable  to  start  and 
hence  he  had  assumed  the  risk  attending' 
the  particular  work  he  was  doing,  as  well 
n  the  general  vork,  the  court  said:  **We 
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tUnk  that  aa  a  proposltioii  of  law  thin  can- 
not be  said.  Were  the  employ^  In  tbls  case 
an  adult,  the  rale  might  well  be  different; 
bnt  the  reason  wh7  an  adult  nnder 

these  circumstances  woald  be  held  to  have 
taken  the  risk  while  screwing  on  the  nut, 
serves  to  show  the  Injustice  and  hardship 
which  would  result  If  It  -  were  sought  to 
be  applied  to  a  minor.  The  question  of  the 
taking  of  a  risk,  the  question  of  the  assump- 
tion of  reaponalblUty  In  a  glren  act,  Is  de- 
termined as  much  upon  the  matter  of  Judg- 
ment as  upon  the  matter  of  knowledge.  An 
adolt  onployfi,  when  the  facts  are  known 
to  hbn.  Is  presumed  In  law  to  exercise  the 
same  Judgment  as  would  the  employer. 
The  employer's  duty  Is  fuIflDed,  and  he  Is 
not  negligent.  If  he  puts  the  employ^  In 
full  possession  of  tiie  facts  and  makes  him 
acquainted  with  the  attendant  dangers  and 
risks.**  After  showing  that  even  the  adnit 
must  be  put  In  full  possession  of  the  facts 
and  must  be  made  acquainted  with  the  dan< 
gers,  In  order  to  relieve  the  employer,  the 
court  said:  "The  conduct  of  the  child,  how- 
ever, Is  and  should  be  viewed  and  measured 
by  a  ditfwent  nil&  •  •  *  Knowledge  be 
mi^  bave;  facts  he  may  acquire;  but  the 
ability  to  app^  bis  knowledge  or  to  reason 
upon  bis  facts  comes  to  him-  later  In  life. 
*  *  *  It  would  be  barbarous  to  hold 
them  to  the  same  acconntablU^  as  Is  held 
the  adult  employfi,  who  Is  an  Ind^ndent 
agent  Their  conduct  Is  to  be  Judged  In  ac- 
cordance with  the  ilmlted  knowledge,  ocpe- 
rlence.  and  Judgnroit  which  tlj^  pmsess 
when  called  upon  to  act**  Upon  tbe  ques- 
tion whethw  the  minor's  condoct  Is  to  be 
judged  by  the  Jury  or  as  matter  of  law  by 
the  coiut,  It  was  said:  "And  It  mtut  from 
tbe  nature  of  the  case,  be  a  question  of  fact 
for  the  Jury,  rather  than  of  law  for  the 
court  to  say  whether  or  not  In  the  per^ 
formance  of  a  given  task,  the  child  duly  ex- 
ercised Bucb  Jndgmoit  as  he  possessed,  tak- 
ing Into  consideration  bis  years,  bis  experi- 
ence and  his  ability.-  This  must  necessarily 
give  rise  to  a  different  rule  from  that  so 
well  Mtabllstaed,  which  measures  the  con- 
duct of  the  adult  by  that  whlcb  might  be  ex- 
pected of  tbe  ordinary  prudent  person  placed 
In  the  same  position." 

.  Applying  thene  prlncli^es,  unquestionably 
sound  as  we  think  them,  how  stands  the 
present  case?  The  only  evidence  we  bave  of 
the  knowledge  plaintiff  possessed  of  tbe  dan- 
gers attending  the  sweeping  around  this  ma- 
dilnery,  or  of  her  knowledge  of  machinery 
gwoslly,  comes  from  her.  The  Jury  found 
that  ahe  was  wholly  unlnstmcted  or  warned 
as  to  the  danger  when  sweeping  In  the  rear 
of  the  machine  and  through  the  very  narrow 
paraage  furnished.  Indeed,  It  might  well  be 
Inferred  that  defendant  put  her  to  work  un- 
Aec  Instructions  at  least  Implying  that  there 
was  no  danger  whatevo:  In  sweepli^  behind 
tbe  machine,  for  the  failure  to  warn  ba 
ulibt  reasonably  be  taken  by  her  as  equlva^ 


lent  to  assuring  ber  fliere  was  no  4angv; 
and  yet  the  duty  of  sweeping  |n  tbls  bssaid- 
ous  place  was  put  upon  her  from  the  begl^ 
nlng,  and  she  testified  that  ahe  performed  It 
when  the  machine  was  In  motion  as  well  as 
when  not  running,  and  this  her  Instructor, 
Ttlley,  must  have  known,  for  be  worked  with 
her  until  tbe  last  two  or  three  days  befoct 
she  was  Injured,  and  was  ber  only  Instructor. 
We  do  not  think  we  can,  as  matttf  ct  law, 
say  that  from  the  fact  that  she  saw  these 
niieels,  and  passed  them  dally,  she  must 
be  charged  with  knowledge  ot  tbe  danger 
she  was  incurring  dally  in  performing  this 
part  of  her  dui?;  nor  can  we  say,  aa  matter 
of  law,  that  she  swept  this  narrow  passage 
'*wltb  a  full  appreciation  of  the  dangers  and 
risks,  and  with  sufficient  Judgmoit  to  know 
how  to  amid  tlmn."  The  Jury  may  wdl 
have  believed  ber  when  she  testified  that  she 
did  not  know  what  a  cogwhed  was.  She 
testified  that  she  saw  wbeda  there  bnt  she 
never  noticed  them  partleulariy,  and  this,  too, 
might  have  been  accepted  as  true;  but  tbe 
court  cannot  say  as  matter  of  law  tbat  she 
was  n^llgent  In  not  noticing  these  wbeds 
carefully,  and  ascertaining  fw  bersdf  whetb- 
er  or  not  they  were  dangerous,  since  she  wts 
neva  warned  to  be  careful  when  near  them, 
and  TOs  nevco-  Instructed  tbat  any  danger 
lurked  In  them,  and  no  part  of  her  duty  re- 
quired her  to  have  anything  to  do  with  these 
wheels.  It  was  said  In  the  Foley  Oaw: 
"Tbe  cvdlnaiy  care  which  a  child  ct  Umtted 
Judgmoit  and  exp^ence  Is  called  iq^  ts 
exercise  In  a  given  act  Is  not  the  same  quan- 
tum of  care  which  tiie  adult  would  be  called 
upon  to  use  undtf  tbe  same  circumstances. 
Each  Is  required  to  uae  ordinary  care,  hot 
tbe  amount  of  care  which  the  persm  of  per- 
fected Intelligence  and  judgment  must  em- 
ploy Is  very  different  from  the  amount  wblA 
the  law  In  its  humanity  exacts  of  a  minor." 

TtM  jndgmoit  and  order  should  be  affita- 
ed. 

We  comcur:  ,  GRAY,  C;  HATNEa  a 

PES  OURIAM.  Tm  tbe  reasons  given  h 
the  foregoing  opinion,  tbe  Judgment  and  ir 
der  are  affirmed. 

(135  Cal.  SB) 

COtJRTOIS  et  aL  v.  GRAND  LODGE  OF 
A.  O.  U.  W.  OF  GAUFORNIA  rt  ti. 
(ETl&NXE,  Interr^uer;  8.  F.  2303.)' 

(Supreme  Goart  oi  GallfonUa.   Ftb.  21,  1902.) 

FRATERNAL  INSURANCE— DIVORCED  BBNEn- 
CIART— RIGHT  TO  BENEFIT  FUND. 

The  constitution  and  taws  of  a  fratern*! 
order  provided  tliat,  on  the  death  of  a  full- 
rate  member,  tbe  persoa  designated  bj-  him 
while  iirinic  should  be  entitled  to  413.000  ont 
of  the  beneficiary  fund.  The  laws  farther  re- 
quired that  the  beneficiary  'iu  every  loAue* 
be  one  or  more  members  of  tbe  family,  or  KHBi 
one  related  to  him  by  blood,  or  who  shall  be 
dependent  on  him."  The  member  was  girea 
power  to  change  the  bene&dary,  aad  It  was 

,  »BshHilac  OMled  Hareh  U),  1901 

Digitized  by  Google 


Cal.) 


COUBTOIS  T.  OBAND  lODGfi  OF  A.  a  TT.  W. 


971 


provided,  in  case  of  the  beneficiarr'B  death, 
tliat  the  benefit  be  paid  the  members  heirs  at 
Jaw.  Held,  that  where  the  wife  of  a  member 
was  uamed  as  beneficiary,  and  afterwards  ob- 
tained a  dirorce,  and  the  member  died  without 
in  any  way  changiug'  the  ben^dary,  she  was 
entitled  to  the  benefit  fund. 

Commissioners'  dedslon.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  John  Hunt,  Judge. 

Action  on  a  benefit  certificate  by  Annie 
Gourtols  and  others  against  the  Grand  Lodge 
of  A.  O.  U.  W.  of  California  and  another,  In 
which  Emllie  Etlenne  Intervened.  Judgment 
for  plaintiffs  against  the  Grand  Lodge,  and 
dismissing  the  complaint  of  Interrentlon,  and 
intervener  appeals.  BeTereed. 

T.  G.  Kierulff,  for  appellant  Louis  Titus, 
Wm.  J.  Hayes,  and  Wm.  H.  Jcn^an,  for  re- 
spondents. 

HATNES,  C.  Gonzague  M.  V.  Gourtols 
was,  In  his  lifetime,  a  member  of  the  An- 
cient Order  of  United  Workmen,  and  while 
such  member  there  was  Issued  to  htm  a  ben- 
eficiary certificate  In  the  sum  of  $2,000,  In 
-which  Emllie  Gourtols,  then  his  wife,  was 
named  as  the  beneficiary.  Said  Emllie  after- 
wards procured  a  divorce  from  her  said  hus- 
band, but  without  any  provision  for  her  sup- 
port, and  was  permitted  to  resume  her  for- 
mer name  of  Emllie  Etlenne.  Said  G.  M.  V. 
Gourtols  afterwards  married  the  plaintiff  An- 
nie, and  on  January  7,  1900,  died,  without 
baring  In  any  manner  changed  the  designa- 
tion of  the  beneficiary  of  said  certificate. 
Said  Annie  (the  widow)  and  certain  of  the 
children  of  said  Courtots  brought  this  action 
against  the  defendant  the  Grand  Lodge,  to 
recover  ^,000,  the  benefit  named  In  said 
certificate,  and  made  Marius  J.  Gourtols,  a 
son  of  said  Courtols,  a  defendant,  he  having 
refused  to  become  a  plaintiff.  Said  Emllie, 
the  beneflciary  therein  named,  not  having 
been  made  a  party,  filed  her  complaint  as 
intervener,  and  prayed  judgment  for  the  sum 
named  In  said  certificate.  The  defendant 
the  Grand  Lodge  answered  the  complaint, 
alleging  its  willingness  to  pay  said  sum  of 
$2,000  to  the  heirs  of  the  deceased  member, 
as  soon  as  they  could  be  determined,  "and 
It  can  be  freed  from  the  claim  of  the  Inter- 
Teiier,"  Emllie  Etlenne,  and  asked  permls- 
sipn  to  pay  the  money  Into  court  until  the 
court  should  determine  who  were  the  heirs 
and  what  were  the  rights  of  said  En^lHe- 
"So  order  was  made  In  that  regard,  however, 
nor  has  the  Grand  Lodge  appealed.  The  an- 
swer of  the  Grand  L.odge  to  the  intervener's 
complaint  alleged  that  the  "Intervener  has 
DO  right,  title,  or  interest  In  said  fund  or  any 
iwrtlon  thereof,**  and  fully  answered  her 
complaint.  The  plalntlO's  bad  Judgment 
aijulnst  the  Grand  Lodge  upon  said  benefi- 
ciary certifleate,  'the  complaint  in  interven- 
tion was  dismissed,  and  the  intervener  ap- 
peals. 

■Chere  Is  no  controversy  as  to  the  relatlon- 
9ixip  of  the  several  parties  to  the  deceifsed 


member,  and  an  agreed  statement  sets  out 
all  of  the  provisions  of  the  constitution  and 
by-laws  of  the  order  so  far  as  necessary  to 
be  considered,  and  it  Is  conceded  that  such 
certificates  are  Issued  subject  to,  and  are  to 
be  construed  and  controlled  by,  the  laws 
of  the  order.  Said  constitution  and  laws 
provide  that,  upon  the  death  of  a  full-rate 
member,  "such  person  or  persons  as  said 
member  may  have  directed  while  living  shall 
be  entitled  to  have  from  the  beneficiary  fund 
of  the  order  the  sum  of  $2,000."  In  this  case 
Gourtols,  the  member,  designated  as  the  ben- 
efleiary  "Emllie  Courtols,  bearing  to  him  the 
relation  of  wife."  Th4  laws  of  the  order  re- 
quire that  the  beneficiary  so  designated  by 
the  member  and  named  In  the  certificate 
"shall  In  every  Instance  be  one  or  more  mem- 
bers of  his  family,  or  some  one  related  to 
him  by  blood,  or  who  shall  be  dependent 
upon  him."  It  Is,  however.  In  the  power  of 
the  member  at  any  time  to  change  the  bene- 
ficiary. It  is  also  provided  that.  If  one  or 
more  of  the  beneficiaries  die  during  the  life- 
time of  the  member,  the  survivor  or  sur- 
vivors shall'  be  entitled  to  the  benefit  equally, 
unless  otherwise  provided  in  the  certificate, 
and  If  all  shall  die  during  the  lifetime  of  the 
member,  and  he  shall  have  made  no  other 
direction,  the  benefit  shall  be  paid  to  his 
heirs  at  law. 

It  is  not  questioned  that  appellant  was  a 
competent  beneficiary  at  the  time  the  cer- 
tificate was  issued,  nor  that  she  would  now 
be  entitled  to  the  benefit  named  but  for  the 
divorce.  But  did  the  divorce,  under  the  facts 
here  existing,  deprive  appellant  of  the  bene- 
fit provided  In  said  certificate?  I  think  not 
The  certificate  created  a  valid  contract  up* 
on  a  sufficient  consideration,  with  the  mem- 
ber to  whom  it  Issued.  The  Grand  Lodge 
promised  to  pay  to  the  beneficiary  therein 
named,  or  to  such  person  or  persons  as  said 
member  may  have  directed  while  living,  upra 
the  death  of  the  membw,  |Q,000.  The  Grand 
Ijodge  reserved  no  power  In  any  contingency 
to  substitute  any  other  person  as  beneficiary 
during  her  life.  It  provided  by  a  by-law 
that,  in  case  of  her  death.  If  the  member 
failed  to  appoint  another  beneficiary  during 
bis  lifetime,  the  benefit  should  be  paid  to  his 
heirs  at  law.  The  death  of  the  beneficiary 
was  thus  provided  against  but  no  other  con- 
tingency, and  In  no  other  contingency  than 
the  death  of  the  beneficiary  and  the  failure 
of  the  member  to  appoint  another  are  the 
heirs  at  law  entitied  to  the  benefit  "Death" 
and  "divorce"  are  not  syncmymous,  and  we 
cannot  read  Into  the  contract  the  one  In 
place  of  the  other.  The  certificate,  or  the 
constitution  and  laws  of  the  ordo-,  might 
have  provided  that  In  case  of  the  wife  be- 
ing named  as  the  beneficiary  a  divorce  should 
have  the  same  effect  as  her  death  upon  the 
disposition  of  the  money.  But  It  Is  not  sv 
provided. 

Respondent  contends,  however,  that  the 
by-law  which  provides  that  "each  person 
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shall  designate  the  person  or  persons  to 
whom  the  beoefldarr  fund  due  at  his  death 
9hall  be  paid,  who  shall  In  every  Instance 
be  one  or  more  members  of  his  family,  or 
some  one  related  to  him  by  blood,  or  who 
shall  be  dependent  upon  him,"  excludes  the 
Intervener  from  a  recovery.  This  by-law  re- 
lates to  the  designation  of  a  beneficiary  when 
he  becomes  a  member  of  the  order  and  ap- 
plies for  a  beneficiary  certificate;  but  there 
Is  no  provision  by  which  the  Grand  Iiodge, 
or  any  of  its  ofilcers,  can  revoke  the  certifi- 
cate in  case  an  authorized  beneficiary  be- 
comes disqualified  as  an  original  appointee 
Iiy  some  subsequent  ict  or  event  Suppose 
tbe  beneficiary  named  In  the  certificate  was 
at  that  time  a  "dependent"  upon  the  mem- 
ber, and  had  ceased  to  be  such  dependent, 
—a  case  likely  to  occur,— and  no  other  per- 
son had  been  substituted  by  the  member  as 
the  beneficiary,  will  it  be  contended  that 
upon  the  death  of  the  member  he  would  not 
he  entitled  to  the  benefit  named  In  the  cer- 
tificate? The  evident  policy  of  the  order  Is 
that  the  beneficiary  named  In  the  certificate 
when  it  issues  shall  be  at  that  time  of  the 
class  designated  In  said  by-law,  but  beyond 
that  It  reserves  no  control,  and  makes  no 
provision  by  which  It  may  make  or  compel 
a  new  designation  of  a  beneficiary,  or  by 
which  It  may  Itself  appoint  a  beneficiary  or 
cancel  the  certificate. 

It  Is  further  contended  that  as  the  by* 
laws  are  made  part  of  the  contract  It  tol- 
lows  that  the  appellant  never  had  any  vest- 
ed Interest  In  this  fimd.  The  by-laws  pro- 
vide  that  the  members  themselves  have  no 
individual  property  right  In  the  fund  from 
which  benefits  Are  paid;  that  "It  does  not 
constitute  a  part  of  their  estates  to  be  ad- 
ministered upon,  nor  have  they  any  right  In 
or  control  over  the  same,  except  the  power  to 
designate  the  person  or  persons  to  whom,  as 
beneficiaries,  the  same  shall  be  paid  at  the 
death  of  the  member;-  the  l>eneficiarle8  thus 
designated  have  no  vested  rights  In  said  sum 
until  the  death  of  the  member  gives  such 
right  and  the  designation  may  be  changed 
by  the  member  In  the  method  prescribed  by 
the  laws  of  the  order  at  any  time  before  big 
death."  This  by-law  v^ats  In  the  designated 
beneficiary  the  right  to  the  money  Imme- 
diately upon  the  death  of  the  member;  but 
up  to  the  time  of  his  death  he  may  change 
the  designation  of  the  beneficiary,  and  this 
power  is  exclusive,  and  as  the  right  to  the 
benefit  Immediately  vests  In  the  designated 
b«ieflclary  uptm  the  death  of  the  member, 
by  force  of  the  by-law  Just  quoted,  no  subse- 
quent act  or  resolution  of  the  order  can  di- 
vert it  or  devote  It  to  the  use  of  another. 
In  McLaughlin  v.  McLaughlin,  104  Cal.  177, 
37  Pac.  S67,  43  Am.  St  Rep.  83,  It  is  said: 
"The  general  and  prevailing  rule,  as  shown 
by  these  decisions,  Is  that  when  the  laws 
of  a  benefit  society  [H^scrlbe  a  mode  of 
changing  the  benefldary  the  mode  prescribed 
must     followed,  and  no  change  can  be  made 


In  any  other  manner."  See,  also,  Bacoa, 
Ben.  Soc.  i  307.  and  cases  there  cited. 

The  society  which  Issued  the  certificate 
here  In  question  authorized  the  member  to 
change  the  designation  of  the  beneflclar; 
by  a  definite  mode  of  proceeding  to  l>e  pur- 
sued by  the  member,  resulting  in  the  Issu- 
ance of  a  new  certificate  bearing  the  same 
number  as  the  one  surTend««d,  and  desig- 
nating therein  a  new  beneficiary,  thereby  ap- 
proving the  new  beneficiary  as  a  pr(H>er  ap- 
pointee. '  As  we  have  seen,  the  laws  of  tb« 
order  provide  for  but  one  case  In  which  any 
person  other  than  the  ben^ciary  named  la 
the  certificate  can  take  the  benefit  named, 
and  that  Is  where  the  beneficiary  dies  before 
the  member,  In  which  case  the  benefit  goes 
to  the  heirs  at  law  In  case  the  member  also 
dies  without  having  made  a  new  appoint- 
ment In  the  mode  above  provided.  It  Is 
clear  that  plaintiffs  are  not  within  either 
of  these  categories.  They  were  not  appoint- 
ed by  the  membOT  In  his  lifetime  as  bene- 
ficiaries, nor  did  the  intervener,  the  only 
beneficiary  ever  named,  die  in  the  lifetime 
of  the  member. 

There  are  cases  where  equity  has  controll- 
ed the  disposition  of  the  benefit  among 
which  may  be  cited  Tory  t.  Supreme  Coun- 
cil. 105  Cal.  20,  38  Pac  524.  26  L.  R.  A.  733, 
45  Am.  St.  Rep.  17;  but  the  equity  which 
controlled  In  that  case  was  not  a  mere  sen- 
timent but  It  accomplished  that  which  the 
memb^  attempted  to  accomplish,  and  wQuid 
have  rightfully  accomplished,  but  for  the 
fraud  of  the  ben^dary  named  In  the  orig- 
inal certificate.  Here  there  was  no  desire 
manifested  or  effort  made  by  the  member  to 
change  the  designation  of  the  beneficiary. 
"The  general  rule  undoubtedly  Is  that  a  pol- 
icy of  life  Insurance,  or  a  designation  of  a 
benedclary,  valid  In  Its  Inception,  remains 
so,  although  the  insurable  Interest  or  rda- 
tionship  of  the  beneficiary  has  ceased,  unless 
it  la  otherwise  stipulated  In  the  contract" 
Bacou,  Ben.  Soc.  S  253;  Insurance  Co.  v. 
Schaefer,  94  U.  S.  457,  24  L.  Ed.  251. 

The  provisions  of  the  constitution  and 
laws  of  benefit  societies,  as  well  as  the 
benefit  certificates,  are  almost  as  various  as 
the  different  organizations.  For  an  exam- 
ple, see  Ty\er  v.  Association,  145  Mass.  134. 
13  N.  B.  300,  where  the  by-laws  provided 
that  after  tiie  payment  of  the  expenses  of 
the  funeral  and  of  the  last  sickness,  the 
balance  should  be  paid  to  the  person  desig- 
nated by  the  member,  or  last  legal  assign- 
ment thereof,  "provided  such  person  was  an 
heir  or  member  of  the  decedent's  family." 
This  qualification  of  course  controlled  the 
designation  made  by  the  beneficiary,  and  In 
that  case  the  wife,  who-  was  named  as  tlie 
beneficiary  and  had  been  divorced,  not  beln$ 
an  heir  or  member  of  the  family  of  the  de- 
ceased at  the  time  of  his  death,  was  exdnl- 
ed. 

In  Overhlser  v.  Overhlser,  14  Colo.  App  1. 
60  Pac  75,  the  beneficiary  certificate  was  !»• 
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sued  the  Ancient  Order  of  ITnited  Work- 
men under  the  aune  reqnlrnnenti^  lam,  and 
reKoIatltms  as  those  govemlng  the  present 
case,  and  In  that  case,  aa  here,  the  wife  was 
designated  as  the  braieflclary,  she  obtained  a 
dlTorce,  and  the  membw  died  without  bar- 
ing designated  another  ben^dar^.  It  was 
held  that  obtaining  the  dlTorce  was  not  the 
legal  equivalent  of  the  death  ot  the  bene- 
flclarr,  BO  as  to  give  to  the  bebv  anj-  right 
to  the  fond.  The  only  distinction  betwe^ 
that  case  and  this  Is  that  tiiere  Mrs.  Over- 
hlser  was  allowed  alimony  In  the  sun  of 
9900,  to  be  paid,  In  installments  ot  926  per 
m<»i0i,  and  that  at  Tarloos  times,  both  be> 
fore  and  after  the  dlrore^  she  paid  some 
of  the  dnes  and  assessments  necessary  to 
isep  the  certiflcate  In  fwce;  bat  these  facts 
did  not  loflnence  the  dedslon,  as  (deariy 
appears  from  the  reasoning  of  the  court 

We  flunk  the  Jiidgm«it  ot  the  eonrt  be* 
low  m  this  case  Is  not  the  legal  eondnslon 
from  the  tecta  finmd,  and  adTtoe  that  the 
Judgment  rendered  In  favor  of  0ie  idalntHTB 
and  ttM  defradant  Harlns  J.  Gonrtols,  and 
dismissing  appellanfa  complaint  In  Inter- 
vention, be  reversed,  with  dlrecUoos  to  en- 
ter Jndgmnit  hi  favor  of  the  Intervener 
against  the  defendant  the  Grand  Lodge  of 
the  Ancient  Order  of  United  Workmen  for 
said  sum  of  92,000  and  tater«e8t  fherecm  from 
the  date  of  the  Judgment  appealed  from. 

We  concur:  COOPER,  C;  SMITH,  O. 

PER  CURIAM.  For  the  reasons  given 
in  the  foregoing  opinloa,  the  Judgment  ren- 
dered in  favor  of  the  plaintiffs  and  the  de- 
fendant Marlus  J.  Courtols,  and  dismissing 
appellant's  complaint  in  intervention,  Is  re- 
versed, with  directions  to  enter  Judgment  In 
favor  of  the  intervener  against  the  defend- 
ant the  Grand  Lodge  of  the  Ancient  Order 
of  United  Workmen  for  said  sum  of  92,000 
and  interest  thereon  from  the  date  of  the 
Judgment  appealed  from. 


THOMPSON,  BBABD  ft  SONS  ▼.  WMXfi, 

FARGO  ft  CO.   (S.  F.  2,142.) 
(Supreme  Court  of  California.   Feb.  17,  1902.) 
On  rehearing. 

Former  ophilon  (64  ^c.  1111)  and  Judg- 
ment bdow  reversed. 

FBB  CURUM.  Upon  the  authority  of 
People  T.  Wells,  Fargo  ft  Co.  (S.  F.  2,136; 
tills  day  decide^  67  Pac.  886,  the  Judgmoit 
appealed  from  Is  reversed,  with  directions  to 
dismiss  the  action. 

(US  cal.  U3) 

DODGB^  Assessor,  r.  CITT  AND  COUNTT 

OF  SAN  FRANCISCO.  (&  F.  2.506.) 
iSnprone  Court  of  CalUonda.    Feb.  18,  1902.) 

ABSraSORS— COMPENSATION— PBBS  IN  ADDI-. 
TION  TO  SALARY. 

0>D8t.  art.  11.  8  5,  declares  tliat  the  legis- 
lature shall  provide  for  the  strict  acconntabili* 


ty  of  connty  and  township  ofBcers  for  all  fees 
and  public  moneys  coming  into  their  posse- 
sion. Section  8^  declares  that,  when  a  city 
aud  coimty  government  have  been  consolidated 
into  one  nionicipal  government,  it  shall  be  com- 
petent to  provide  for  the  compensation  of  offi- 
cers In  the  charter.  PoL  Code,  $  8862,  de- 
clares that  the  assessor,  for  Bervlces  rendered 
in  collec-tiog  the  poll  tax,  shall  receive  15  per 
cent.  The  charter  of  the  city  and  connty  of 
San  Frauclsco/ provides  that  toe  assessor  shall 
receive  a  salarj  of  $4,000,  "which  shall  be  a 
full  compensation  for  all  his  services."  Sec- 
tion 34  of  the  charter  (St.  1899,  p.  364)  pre- 
scribes that  the  salaries  provided  shall  be  in 
full  compensation  for  all  services  rendered,  and 
every  officer  shall  pay  all  moneys,  no  matter 
from  what  source  derived,  into  the  treasury. 
Held,  that  the  assessor  of  the  city  and  coun^ 
of  San  Francisco  was  not  entitled  to  the  fees 

Srescnbed  by  Pol.  Ooda,  |  88^  Id  addition  to 
Is  salary, 

Beatty,  C.  J.,  dissenting. 

In  banc  Appeal  from  snperior  conrt,  city 
and  county  of  San  Francisco;  J.  Bf.  Seawelt 
Judge. 

SulmilBslon  of  controversy  between  Wash- 
ington Dodge,  usessor  of  the  dty  and  county 
of  San  Francisco,  and  the  city  and  connty  of 
San  Francisco,  judgment  In  favor  (tf  the  as- 
sessor, and  the  city  appeals.  ReveEsed. 

Franklin  K.  Lane,  for  appdlant  Gavin 
McNab,  for  respondent 

VAN  DYkI;,  J.  The  controversy  to  this 
case  was  submitted  to  the  court  below  with- 
out action,  under  sections  1138,  1139,  and 
1140  of  the  Code  of  Civil  Procedure.  From 
the  agreed  statement  of  the  case  it  appears 
that  between  the  first  Mondays  In  March  and 
July,  1900,  said  Dodge,  as  assessor  of  the  city 
and  county  of  San  Francisco,  collected  and 
paid  into  the  treasury  of  said  city  and  county 
on  account  of  poll  taxes  the  total  sum  of  993,- 
872,  without  any  deductions  on  account  of 
percentage  for  the  collection  of  the  same,  but 
that  said  Dodge,  M  assessor,  claims  the  sum 
of  914,080.80,  being  16  per  cent  of  the  entire 
amount  of  poll  tax  so  collected,  for  and  on 
account  of  fees  and  percentage;  that  be  has 
demanded  of  the  treasurer  of  said  city  and 
county  that  be  pay  over  the  said  sum,  but 
that  the  said  treasurer  refused  and  stIU  re> 
fuses  to  do  so.  The  agreed  statement  fur- 
ther shows  "that  said  sum  of  993,872  so  col- 
lected by  said  Dodge  as  assessor  as  aforesaid^ 
and  paid  Into  the  treasury  -of  the  city  and 
county  of  San  Francisco,  was  so  collected  by 
him  and  his  deputies,  clerks,  and  assistants 
without  any  coat  or  expense  to  said  Dodge, 
or  his  said  deputies,  clerks,  or  asslstante, 
whatsoever;  that  said  Dodge,  as  assessor  of 
the  city  and  county  of  San  Francisco,  re- 
ceives the  sum  of  94,000  per  annum  as  and 
for  salary  and  compensation  for  services  ren- 
dered by  htm  In  bis  official  capacity,  which 
said  sum  Is  payable  monthly  out  of  the  gen- 
eral fund  of  the  treasury  of  the  city  and 
county  of  San  Francisco,  and  each  and  all 
of  his  deputies,  clerks,  and  assistants  receiv- 
ed and  receive  during  all  the  times  men- 
tioned certabi  fixed  salaries  and  oompensa- 
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tlons.  payable  and  paid  out  of  the  said  gen- 
eral fund."  Upon  this  agreed  statement  the 
court  below  rendered  Judgment  in  favor  of 
the  assessor,  from  which  Judgment  the  city 
appeals. 

The  sole  question  In  controversy  Is  wheth- 
er the  assessor  of  the  city  and  county  of  San 
Francisco  Is  entitled  to  retain  the  commis- 
sions allowed  for  the  collection  of  poll  taxes, 
under  section  3862  of  the  Political  Code. 
After  directing,  in  the  iwecedlng  sections, 
how,  when,  and  by  whom  the  poll  taxes  are 
collected,  section  3862  provides:  "The  uses- 
Bor  fw  services  rendered  In  the  collection  of 
poll  taxes  shall  receive  the  sum  of  fifteen  per 
«ent.;  and  the  collector  for  services  rendered 
In  the  collection  of  poll  taxes  on  the  delin- 
quent list,  Includli^  the  publication,  shall  re- 
ceive the  sum  of  twenty-five  per  cent  on  oil 
delinquent  poll  taxes  collected  by  him."  This 
section  has  remained  the  same  since  the  last 
amendmmt,  ctf  1877-78. 

In  the  earlier  history  of  the  state  It  seems 
to  have  been  the  policy  ot  tiie  law  to  com- 
pensate county  and  city  officials  mostly  or 
entirely  by  the  fees  collected  for  the  work 
performed  by  such  officials.  In  consequence 
of  abuses  growing  out  of  this  fee  system,  a 
change  In  the  mode  ot  compensating  public 
officers  Is  indicated  In  the  constitution  adopt- 
ed In  1878-70.  The  compaisa4on  of  public 
officials,  city  and  counl^,  at  present,  Is  most- 
ly by  way  of  a  fixed  salary,  In  lieu  of  fees. 
In  some  cases,  however,  county  officials  are 
still  allowed  to  retain  certain  fees.  It  Is  en- 
joined npon  the  legislature  by  the  constitu- 
tion to  regulate  the  compensation  of  officers 
in  proportion  to  duties,  and  ttx  this  purpose 
the  counties  are  to  be  classified  by  popula- 
tion, and  "it  shall  provide  for  the  strict  ac- 
countability of  county  and  township  officers 
for  all  fees  that  may  be  collected  by  them, 
and  for  all  public  and  municipal  moneys 
whidi  may  be  paid  to  them,  or  officially  come 
Into  their  poraesslon."  Section  6,  art  11. 
By  the  county  government  act  aC  1887  the 
city  end  county  of  San  Francisco  falls  with- 
in the  first  class.  Section  1S7.  p.  .492,  St 
1897.  By  the  next -section  (section  158,  p. 
496)  It  Is  provided:  "In  counties  of  this 
class  the  oOcen  shall  receive  as  compensa- 
tion tor\  the  services  required  of  them  by 
law,  or  by  virtue  of  th^  office,  the  salaries 
and  fees  fixed  by  law  as  compensation,"  and 
the  county  govemmoit  act  does  not  regulate 
the  compensation  of  officers  belonging  to 
that  class;  that  being  left  to  the  law  or- 
ganizing the  body  poUUc  constituting  the 
first,  class,  to  wit,  the  city  and  county  of  San 
Franclsca  By  section  8^  of  the  coiutltu- 
tion.  aixupted.  by  way  of  amendmeiit  Novem- 
ber, 1896,  it  Is  declared:  "Where  a  city  and 
county  gov^nment  has  been  merged  and 
jTOUSolIdated  into  one  municipal  government 
It  shall  also  be  competent  in  any  charter 
framed  undw  said  section  8  of  said  article 
XI,  to  provide  for  the  manner  In  which,  the 
times  at  which,  and  the  terms  for  which 


the  sevM'al  county  (Acers  shall  be  dected 
or  aH>olnted,  for  their  compensation,  and 
for  the  number  of  deputies  that  eaeb  shall 
have,  and  for  the  cnnpensation  payable  to 
each  of  such  deputies."  The  charter  tor  tbe 
government  of  the  consolidated  city  and 
county  of  San  Francisco  adopted  Jannarr 
26,  1899,  contains  provisions  for  tbe  Sec- 
tion, and  terms  of  offlcefa  under  tbe  same, 
and  fixes  their  compensatlcm,  in  pursuance 
of  section  8%  of  article  11  of  the  constito- 
tion.  It  is  provided  In  said  charter,  ondw 
the  chapter  with  ref^ence  to  the  assessor, 
that  "he  shall  receive  an  annual  salary  of 
$4000,  which  shall  be  in  full  coinpensatkui 
for  all  his  services."  Provision  is  made  Id 
the  same  chapter  for  the  appolntm^t  of 
the  necessary  clerks  and  deputies  to  assist 
the  assessor  In  the  discharge  of  his  duties, 
prescribing  a  fixed  salary  In'  each  case  to 
compmsate  them  for  their  services.  For 
the  purpose,  aa  It  would  appear,  of  removing 
all  doubt,  It  Is  provided  under  the  article 
on  miscellaneous  subjects  (St.  1899.  p.  364,  i 
S4):  "The  salaries  provided  In  this  charter 
shall  be  in  full  compensation  for  all  serv- 
ices rendered,  and  every  officer  shall  pay  all 
moneys  coming  Into  his  hands  as  such  offi- 
cer, no  matter  from  what  source  derived  or 
received.  Into  the  treasury'  of  the  city  and 
county  wlthlu  twen^-fonr  hours  after  re- 
ceipt of  the  same." 

It  is  claimed,  however,  on  tbe  part  of  tbe 
respondent,  that  the  duty  of  the  assessor, 
as  provided  in  the  charter,  is  merely  to  as- 
sess taxable  property  within  the  city  and 
county,  and  that  the  collection  of  the  poll  tax 
Is  not  a  part  of  his  duty  as  such  assessor. 
But  the  poll  tax  Is  collected  by  him  In  his 
official  capacity  as  assessor,  and  for  aU  of 
his  services  as  assessor  he  Is  fully  compoi- 
sated  by  way  of  a  fixed  salary,  and  Is  ex- 
pressly required  to  pay  "all  moneys  coming 
Into  his  hands  as  such  officer,  no  matter 
from  what  source  derived  or  received.  Into 
the  treasury  of  the  dty  and  county."  Un- 
der the  provisions  of  tbe  Pi^tical  Code  with 
reference  to  proceedhigB  against  ddlnqoent 
purchasers  of  state  lands,  the  re^uta  at  tbe 
state  land  office  Is  required  to  furnish  to  tbe 
district  attwney  of  each  county  a  list  of  de- 
linquent purchasers  of  land  wltbln  his  comi- 
ty, and  wider  his  direction  the  district  at- 
torney Is  to  commence  suit  for  the  foredo- 
sure  of  the  Interest  of  the  purchaser  In  such 
lands,  and  for  this  service  It  Is  provided  "Ox 
district  attorney  Is  entltied  to  receive  tea 
dollars  for  each  suit  brought  to  be  taxed  as 
costs.'*  Pol.  Code,  S  3563.  Fay,  then  district 
attorney  of  the  county  of  Kern,  tnongtat  a 
number  of  suits  at  this  character,  and  recov- 
ered judgments  therein;  and  tbereuptm  b^ 
presented  a  claim  to  the  state  board  of  ex* 
amlnm  for  the  costs  and  expenses  incamd 
in  prosecuting  said  suite,  including  $10  eaeb 
for  his  compensation.  The  claim  so  pre- 
sented was  allowed  and  paid  to  said  Fay  a& 
such  district  attorney,  who  turned  over  tbe 
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mon^  so  received  to  the  county,  less  the 
smotint  Bpecifled  as  attorney's  fees,  which 
he  retained  and  claimed  as  bis  own.  amonnt- 
iQg  Id  the  aggregate  to  the  sum  of  f630. 
Kem  connty,  according  to  the  provisions  of 
the  county  government  act,  at  that  time  be- 
longed to  the  thirty-fifth  class;  and  It  was 
therein  provided  that  the  officers  of  that 
class  should  receive  as  compensation  certain 
specified  salaries.  Including  the  district  at- 
torney, and  further  declared:  "Tbe  salaries 
and  fees  provided  in  this  act  shall  be  in  full 
eonipensatlon  for  all  services  of  every  kind 
and  description,  rendered  by  the  officers  here- 
in named,  either  as  officers  or  ex-officio  offi- 
cers, their  deputies  and  assistants."  St  1897, 
p.  572.  In  a  suit  brought  by  the  county 
against  Fay  to  recover  the  fees  in  question. 
It  was  claimed  by  tbe  defendant  that,  as  dis- 
trict attorney,  in  prosecuting  the  suits  in 
question  be  was  not  acting  for  the  county, 
but  bis  services  were  performed  entirely  for 
the  state,  and  that  the  fees  for  such  services 
came  from  the  state,  and  not  from  the  coun- 
ty. On  appeal  by  the  defendant  from  a 
Judgment  In  t&vor  of  the  county,  It  Is  said 
by  this  court.  In  affirming  the  JudgmeAt,  with 
reference  to  the  contention  of  the  district  at- 
torney: "It  would  seem  quite  clear  that  un- 
der the  provisions  of  the  county  government 
act  of  18!*3,  the  district  attorney  Is  not  per- 
mitted to  retain  for  his  own  use  any  moneys 
collected  by  hira  In  his  official  capacity;  that 
the  salary  prescrllied  by  said  act  Is  Intended 
to  compensate  said  officer  in  full  for  all 
services  rendered  by  him."  Kern  Co.  v.  Fay,- 
131  Cal.  Ml.  63  Pac.  857.  The  provision  of 
the  freeholders'  charter  under  consideration, 
requiring  the  city  and  county  officers  to  pay 
into  tbe  county  treasury  ail  moneys  received 
"by  them  in  their  official  capacity,  is  more 
explicit,  if  possible,  than  the  provisions  of 
the  connty  government  act  In  the  Case  of 
District  Attorney  Fay.  It  is  clear  that  It 
was  Intended  that  tbe  salaries  should  be  In 
full  for  all  official  services  of  every  Itind 
whatever,  and  that  the  officer  Is  not  entitled 
to  retain  to  himself  any  fees  or  perquisites 
for  the  performance  of  official  duty.  Such 
fees  or  perquisites,  if  any  received,  belong  to 
the  public  corporate  body  that  employs  blm. 

Judgment  reversed,  and  cause  remadded, 
with  directions  to  the  trial  court  to  enter 
Judjnnent  for  appellant  upon  the  stipulated 
facts. 

We  concur:  HARRISOX.  J.;  TEMPLE, 
J.;   HEN3HAW,  J.;  GAROUTTE,  J. 

McPAItLAND,  J.  t  concur  in  the  judg- 
mient,  but  I  do  so  solely  on  the  ground  that 
the  people  of  the  state,  by  adopting  amend- 
ment S;^  to  the  state  constitution  In  1896, 
deliberately  yielded  up  the  power  to  fix  the 
proper  compensation  of  county  officers  In 
the  city  and  county  of  San  Francisco.  No 
qaestion  as  to  "municlpiil  ntfalrs"  arises  In 
tbe   case.     Under  the  said  constitutional 


amendment  the  compensation  of  "county  of- 
ficers" may  be  fixed  in  tbe  charter,  and 
"compensation"  is  as  broad  a  word  as  could 
be  used  in  that  connection.  It  might  well 
be  argued  that  it  would  be  good  policy  for 
the  state  to  encourage  the  collection  of  a 
tax  so  difficult  to  collect  as  a  poll  tax,  by 
allowing  extra  compensation  tiierefor,  but 
that  matter  should  have  been  considered 
when  tbe  amendment  8^  was  adopted. 

BBATTT,  C.  J.  I  dissent.  The  poll  tax 
Is  levied  and  collected  under  laws  passed  in 
pursuance  of  this  mandate  of  the  constitu- 
tion; "The  legislature  shall  provide  for  the 
levy  and  collection  of  an  annual  poll  tax,  of 
not  less  than  two  dollars,  on  every  male  in- 
habitant of  this  state,  over  twenty-one  and 
under  sixty  years  of  age,  except  paupers, 
idiots,  Insane  persons,  and  Indians  not 
taxed.  Said  tax  shall  be  paid  into  the  state 
school  fund."  Article  13,  §  12.  The  pro- 
ceeds of  tbe  tax  being  appropriated  by  the 
constitution  exclusively  to  the  state  school 
fund,  it  Is  not  competent  for  the  legislature 
to  divert  it  from  that  destination,  and  turn 
It,  or  any  portion  of  it,  over  to  a  county,  or 
to  a  city  and  county.  In  the  case  of  San 
Lnis  Obispo  Co.  v.  Felts,  104  Cal.  60,  37  Pac. 
780,  It  was  very  seriously  questioned  wheth- 
er the  law  was  constitutional  which  allowed 
to  assessors  a  percentage  of  the  tax  for 
making  the  collection;  but  the  court  held, 
not  without  some  hesitation,  that  an  allow- 
ance out  of  the  proceeds  of  the  tax  by  which 
it  was  only  made  to  pay  the  expenses  of  Its 
own  collection  was  not  an  infraction  of  the 
constitutional  provision  above  quoted.  I 
have  never  doubted  tbe  correctness  of  that 
decision,  but  I  cannot  '  see  upon  what 
grounds  a  law  can  be  defended  which  as- 
sumes to  turn  over  15  per  cent,  of  the  pott 
taxes  of  the  city  and  county  of  San  Fran- 
cisco to  the  municipal  salary  fund,  while 
limiting  the  compensation  of  tbe  assessor  to 
a  fixed  salary;  to  be  paid  whether  be  col- 
lects the  tax  or  not.  This  Is  simply  to  make 
a  donation  of'a  portion  of  the  fund  devoted 
by  tbe  constitution  to  the  support  of  the 
public  schools.  To  allow  a  percentage  of 
the  tax  to  the  agents  who  collect  it  has  an 
evident  tendency  to  encourage  a  close  collec- 
tion, by  diligent  Inquiry  and  attention.  To 
pay  a  flat  salary  to  tbe  agents  upon  whom 
the  duty  of  collection  is  devolved,  and  thus 
to  make  their  compensation  precisely  the 
same  whether  the  collections  are  many  or 
few,  Is  a  direct  inducement  to  forego  effort 
and  to  leave  the  tax  uncollected.  It  not 
only  makes  the  donation  of  the  percentage 
to  the  municipal  treasury  purely  gratuitous; 
it  Is  unjust  to  residents  of  other  parts  of 
the  state,  where,  under  the  rule  laid  down 
by  the  general  law,  a  full  collection  of  the 
tax  Is  encouraged  and  secured  by  the  spe- 
cial compensation  allowed  to  the  county  as- 
sessors generally.  The  equal  Incidence  of 
the  tax  is  thus  destroyed  by  a  law  which 
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tac  that  reason  ylolates  not  alone  tbe  letter, 
but  the  spirit  and  evident  pnrpMe,  of  an- 
other constltatlonal  proTlsIcm:  "The  l^s- 
lature  shall  not  pass  local  ot  special  laws 
In  any  of  the  fodlowliv  enumerated  cases: 
*  *  *  Tenth,  for  the  assessment  or  cal' 
lection  of  taxes."  Article  4,  |  2S.  The  pol- 
icy of  the  state,  plainly  exhibited  by  .the 
provlalons  of  the  Political  Code  and  the 
county  government  bill.  Is  to  encourage  a 
fall  collection  of  the  poll  tax,— a  tax  en- 
Joined  by  the  constltntlon,— by  offering  a 
sompenaatlon  to  the  collector,  strictly  j»ro- 
portloned  to  the  amount  collected.  These 
are  general  laws  for  the  coUecticHi  of  a  taZ, 
and  should  hare  a  uniform  (deration;  bnt, 
If  the  conclusions  of  the  court  are  correct, 
they  ar9  set  aside  and  their  policy  defeated 
by  the  special  prorlBlons  of  a  local  la.w. 
This  Is  going  far  b^ond  anything  hitherto 
damned  tor  municipal  charters.  Th^  are. 
It  seems,  to  supersede  not  only  the  general 
laws  of  the  stat^  but  special  ^vrlslons  of 
the  constitution^ 

But  aside  from  these  consldoaUons,  which 
are  not  adverted  to  in  the  opinion  of  the 
court,  I  dissent  from  its  ccmclnsions  upon 
the  grounds  which  are  there  considered. 
there  Is  a  conceded  conflict  betwe^  the 
proTlslms  of  the  chartar  and  the  Political 
Code.  The  political  Code  says  to  the  as- 
sessor: "Yon  shall  hare  flftem  per  centum 
of  all  ixril  taxes,  collected,  as  a  compensa- 
tion for  your  trouble  In  mfiWg  the  collec- 
tion." The  ebart«  says:  "I  will  pay  yon  a 
salary  of  four  thousand  dollars  a  year  for 
making  property  assessments.  I  have  no  di- 
rections to  give  yon  in  regard  to  collecting 
poll  taxes,  but,  if  you  do  collect  any,  you 
must  hand  over  to  me  all  that  the  state  al- 
lows you  for  making  the  c(^ectlon."  Which 
of  these  two  conflicting  laws  is  to  govern? 
The  ansvrer  to  this  question  Is  famished  by 
section  6  of  article  11  of  the  cwatltution, 
which  subjects  all  charter  provisions  to  the 
c(mtrol  of  general  laws*  exc^  in  municipal 
afralrs.  If,  tbcarefore,  the  collection  of  p<dl 
taxes  Is  not  a  municipal  affahr,  the  gmeral 
law  governs,  and  the  charta  provislim  must 
give  way.  We  have  seen  that  the  collection 
of  the  poll  tax  is  anything  but  a  municipal 
affair.  The  proceeds  go  exclusively  to  the 
stote.  and  as  to  Oielr  c<dleetlon  the  hitereste 
of  the  municipality  and  those  of  the  stote 
are  directly  opposed.  The  larger  the  cci- 
lection,  the  better  for  the  stote;  the  smaller 
the  ccdlectlon,  the  better  for  the  locality. 
The  stote  school  fund.  It  is  true,  Is  reap- 
portioned to  the  counties,  but  not  in  pr<q^ 
tlon  to  thebr  respective  contributions.  The 
apportltmment  Is  based  upon  the  schotd  cen- 
sus, and,  no  matter  how  few  the  poll  toxea 
paid  by  a  county,  her  proportion  of  the  school 
fund  will  remain  just  the  same.  This  con- 
clusion is  In  no  degree  Invalidated  by  the 
decision  In  Kern  Co.  v.  Fay,  131  Cal.  M7.  63 
Pac.  857,  cited  In  the  opinion  of  tbe  court, 
or  Summerland  v.  Blcknell.  Ill  Cal.  6C7,  44 


Pac.  232,  which  Is  dted  by  conns^  Neither 
of  those  cases  Involved  a  conflict  betwea 
a  statute  of  the  legislatore,  passed  In  tbe 
usual  way,  and  a  municipal  charts.  In 
each  the  only  question  was  whether  a  later 
and  more  special  provision  of  a  statute  su- 
perseded or  repealed  an  earlier  and  more 
general  provision  of  anothw  statute,  and 
that  questl<»i  was  decided,  upon  ordlmszy 
rules  of  stototOTy  constrnctlcra.  In  favor  vt 
the  lat^  and  m<ne  specific  ^H>vlslon.  But 
when  the  conflict  Is  between  a  graeral  stat- 
ute and  a  city  charter,  the  question  Is  do 
longer  one  of  statotory  construction,  but  Is, 
on  the  cimtrary,  purely  •&  question  of  su- 
periority ot  power  of  legislation  on  the  sub- 
ject of  the  confilcUng  provial«ia.  l^iere  la 
one  l^lslatore  which  passes  statotw  of  tbe 
ordinary  kind,  and  anotlwr  leglshiture  whldi 
adopto  or  ratifies  cfaartov.  One  Is  compwed 
of  the  senate  and  assembly,  actbig  In  con- 
junction with  tbe  governor.  The  other  Is 
composed  of  the  fireeholders  ol  the  local  dis- 
trict, whose  proposed  chartor  is  subject  to 
ratification  by  the  two  houses.  Eacb  of  these 
legislatures  Is  supreme  within  its  j^vvhiee, 
—tbe  Stat,  In  matters  affecting  the  weUsre 
of  the  entire  state;  tiie  second,  hi  local  mu- 
nidpdd  affairs.  It  does  not  by  any  means 
follow,  therefore,  that  because  a  later,  stst- 
nte  repeals  an  earlier  statute,  a  provision  la 
a  special  charter,  though  of  tbe  same  nature, 
-win  accomplish  a  rimllar  result.  If  It  relates 
to  a  municipal  affata',  it  will  govon;  but.  If 
h  goes  b^nd  municipal  affairs.  It  cannot 
■affect  the  operation  of  tbe  statute. 

The  cottcurrii^  opinion  of  Justice  MdF'AB- 
LAND  resta  altogeQier  iqmn  the  supposed  et> 
feet  ta  sectlmi  8%  of  article  11  of  the  cMisti- 
totion,  which  empowers  the  freeh<riden  <rf  tbe 
city  and  county,  in  framing  their  charter,  to 
"provide  tor"  the  comp«isatlon  of  crauty  of- 
ficers. I  think  It  Is  giving  an  unwamnted 
extension  to  toe  due  operation  of  this  dause 
to  hold  that  the  freeholders  may  not  only 
fix  the  amount  of  the  salary  at  other  com- 
pensation payalde  out  of  tbe  local  treasury 
tor  official  services,  but  may  also  go  to  the 
extoit  of  defeating  the  general  policy  (tf  the 
state  vrltb  reference  to  a  state  affair,  by  de- 
ivlvlng  an  agent  of  toe  state  of  the  addition- 
al cempensation  payable  exclusively  by  flie 
,  state,  and  allowed  as  a  special  Inducement  to 
toe  perftnmance  of  a  duty  In  which  tbe  peo- 
ple of  the  entire  state  have  a  direct  Interest 
No  such  extended  opoatlon  of  toe  daose  In 
question  Is  necessary  to  subsorve  munldpsl 
Interests.  The  more  restrictive  operation  Is 
necessary  to  toe  protection  of  the  general  In- 
terest We  have  seen  toat  toe  legtolatnre  Is 
forbidden  to  pass  local  or  fecial  laws  hi  re- 
lation to  the  collection  of  taxes.  As  long  as 
county  assessors  are  made  the  agents  of  tiie 
state  tor  toe  collection  of  poll  taxes  In  the 
counties  generally,  toey  must  perform  the 
same  duty  In  cities  and  counties  organteed 
under  freeholders*  charters;  and  It  U  of  rttal 
Importance  to  the  whole  people  that  In  thh 
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loatter,  bo  far  as  the  performance  of  their 
antlea  may  be  Incidentally  affected  by  the 
mode  and  measure  of  their  compensation, 
they  should  be  subject  to  general  laws,  and 
exempt  from  local  regulations  having  any 
tendency  to  defeat  the  policy  of  the  general 
taws.  The  freeholders  of  cities  and  counties 
may  "provide  for"  the  compensation  to  be 
paid  their  county  officers  out  of  the  local 
revenue,  but  they  can  and  ought  to  do  this 
In  view  of,  In  harmony  with,  and  in  subor- 
dination to  those  statutory  provisions  which 
the  general  policy  of  the  state  has  dictated 
with  reference  to  the  collection  of  Its  revenues. 
The  power  of  the  state  and  the  power  of  the 
fre^olders  may  thus  be  exercised  without 
conflict  or  interference,  and  the  Interests  of 
each  strictly  conserved.  If  the  state  pays 
the  assessor  out  of  Its  own  revenues  some- 
tbiag  in  addition  to  his  compensation  as  pro- 
vided for  In  the  charter,  no  right  or  interest 
of  the  municipality  is  Infringed;  but,  If  the 
municipality  takes  from  the  agent  of  the 
state  the  reward  offered  for  faithful  service 
to  the  state,  there  Is  a  direct  and  mischiev- 
ous infringement  upon  the  rights  of  the 
state. 

The  principle  which  I  have  thus  endeavor- 
ed to  enforce  Is  Illustrated  by  the  decision  of 
.this  court  in  Ex  parte  Dolan.  128  Cal.  400, 
eo  Pac.  1094.  There  it  was  claimed  that 
the  city  of  SanU  Barbara  had,  by  Its  charter, 
conferred  exclusive  Jurisdiction  upon  its  po- 
lice court  In  certain  classes  of  misdemeanors, 
which  by  the  general  law  are  vrlthln  the  Ju- 
risdiction of  Justices'  courts.  The  argument 
In  favor  of  the  superior  force  of  the  charter 
I»ovlslons  was  pretty  much  the  same  as  It  is 
here,  bat  it  was  held,  upon  grounds  that  seem 
Incontrovertible,  that  the  power  of  the  free- 
holders to  establish  a  poHce  court  and  define 
Jta  Jurisdiction  did  not  warrant  the  attempt 
to  make  that  Jurisdiction  exclusive  within  the 
city  limits.  The  statute  giving  the  like  Ju- 
risdiction to  Justices  of  the  peace  was  held 
to  be  anaffected  by  the  charter.  And  so  in 
this  case  the  chartw  should  be  held  effective 
In  what  It  gives  to  the  county  officer  out  of 
the  local  treasury,  but  wholly  Ineffective  In 
what  It  attempts  to  take  away  from  the 
state  officer,  so  far  as  that  Is  secured  to  him 
by  a  general  law  of  the  state,  and  paid  by 
the  state. 

I  think  the  Jndgmeat  of  the  superior  court 
should  have  been  affirmed. 

(le  wro-  U7> 

SMITH  V.  STATE. 
(Supreme  Oourt  of  Wyoming.  Feb.  Il,  1902.) 

LARCBMT— ACCOMPLICE— TESTIM  ONY—C  OR- 
BWORATION—CHAROB— EXCEP- 
TIONS—APPEAL. 
1.  Where,  In  a  prosecution  tor  the  larceny  of 
■  steev.  the  ptiacfpaT  testimony  for  the  state  is 
tikat  of  an  accomplice,  and  the  coupt  iDstmctti 
that  if  the  Jury  believe  the  accomplice  spoke 
the  truth,  and  was  c}>rroborated  oa  any  mate* 
rial  fact,  they  should  find  defendant  guDty,  the 
refusal  to  chaise  that  tlfe  fact  that  the  hide 
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and  brand  of  the  steer  were  found  burled  at 
the  place  where  the  accomplice  said  defendant 
had  buried  them  was  not  corroboration  of  such 
testimony  was  error,  especially  where  the  evi- 
dence showed  that  such  accomplice  had  had 
amiile  opporttmrty  to  kill  the  steer  and  bury 
the  hide  during  defendant's  absence  and  with- 
out bis  knowledge. 

2.  Where  an  employe  of  defendant,  who, 
without  coercion  or  fear,  assisted  defendant  in 
atealinjT  a  steer,  is  treated  by  the  prosecution 
throughout  the  trial  as  an  accomplice,  and  is 
so  declared  to  be  by  the  court  iii  its  charge, 
and  testifies  Under  a  proml^se  of  immunity,  the 
defendant  has  the  right  to  have  his  testimony 
treated  as  that  of  an  accomidiee  in  the  chane. 

8.  Where-  the  bill  of  exceptions  shows  that 
exceptions  to  certain  instructions  were  reserved 
at  the  time,  and  in  the  motion  for  new  trial 
the  giving  of  such  instruction  is  assigned  as 
gronnds  why  a  new  trial  shonld  be  granted, 
and  an  exception  is  preserved  ta  the  oveimliag 
of  the  motion,  exceptions  are  sufficiently  pre- 
served, though  it  was  not  stated  in  the  mo- 
tion that  the  instructions  were  excepted  to, 

Brror  to  district  court,  GonTerae  connty; 
Richard  H.  Scott.  Judge. 

Lewis  Smith  was  convicted  of  the  larceny 
of  a  steer,  and  brings  enor.  Bermed. 

Oharles  F.  Manrar  and  F.  H.  Harvey,  ftur 
plaintiff  In  ernw.  W.  F.  Hecum  and  1.  A. 
Van  Orsdd.  Atty.  Qen.,  for  the  State. 

GOBX,  J.  The  d^endant,  Lewis  Smith, 
was  convicted  of  the  larceny  of  a  steer. 
The  case  for  the  prosecation  depended  upon 
the  testimony  of  an  accomplice,  Thomas 
Black,  and  It  la  claimed  there  was  error  In 
the  charge  of  the  court  touching  the  duty  of 
the  Jury  hi  considering  his  testimony.  The 
court  at  the  request  of  the  state,  gave  to 
the  Jury  four  Instructions  tqwu  tiie  subject, 
as  follows: 

"(1)  It  is  claimed  on  the  part  of  the  de- 
fense that  Thomas  Black,  oue  of  the  state's 
witnesses,  is  an  accomplice  In  the  crime; 
therefore  the  court  will  Instruct  you  upon 
the  subject  of  an  accomplice.  An  'accom- 
plice' 18  defined  as  one  who  is  associated  with 
others  In  the  commission  of  a  crime,  all  be- 
ing principals,  and  the  test,  In  general,  to  de- 
termine whether  a  witness  is  or  Is  not  an  ac- 
complice. Is  the  Inquiry,  could  the  witness 
himself  have  been  Indicted  for  the  offense 
either  as  principal  or  as  accessory?  The 
question  of  whether  a  witness  is  an  accom- 
plice or  not  is  for  the  Jury  to  determine. 

"(2)  Sliould  yon  find  the  said  Thomas 
Black  to  be  an  accomplice  In  the  crime,  and 
also  find  that  his  testimony  Is  corrolunat^d 
by  some  other  evidence  which  tends  to  con- 
firm bis  testimony  upon  a  point  material  to 
the  Issue,  In  the  sense  that  It  tends  to  prove 
the  guilt  of  the  defendant  and  If  It  appears 
that  the  said  Thomas  Black  has  testified  to 
the  truth  In  some  material  particular,  the 
Jury  may  Infer  that  he  has  In  others. 

"(3)  The  credibility  of  an  accomplice  Is  a 
question  for  the  Jury,  as  Is  that  of  any  other 
witness,  and  you  have  a  perfect  right  to  ac- 
cept it  or  reject  It  In  part  or  in  toto.  Such 
evidence,  however,  coming,  as  It  does,  from 
a- polluted  source*  should  be  received  with 
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creftt  cantlon  and  closely  examined.  It  Is 
proper  for  yon  to  consider  whether  his  tes- 
timony Is  prompted  by  a  promise  of  leniency 
or  a  hope  of  reward,  or  as  a  means  oC  ob- 
taining revenge  for  a  supposed  Injury;  yet 
If  notwithstanding  any  of  these  motives.  If 
you  tlnd  there  were  such,  you  believe  he 
speaks  the  tmth,  and  such  evidence  Is  cor- 
roborated u{>on  any  material  fact,  yon  should 
find  the  defendant  gull^. 

"<4J  You  are  Instructed  that  the  witness 
Black  is  In  law  what  Is  known  as  an  'ac- 
complice.' You  are  further  Instnicted  that 
an  accomplice's  testimony  should  be  received 
with  care  and  scrutiny,  owing  to  the  fact 
that  where  the  state  relies  upon  the  testi- 
mony of  an  accomplice  for  conviction  there 
Is  an  Implied  agreement  to  attend  immunity 
to  such  accomplice  by  reason  of  his  giving 
testimony;  yet  yon  are  Instructed  that  If  you 
believe  beyond  a  reasonable  doubt  that  the 
testimony  given  by  the  said  Black  Is  true, 
that  yon  have  a  ilghL  upon  such  evidence, 
to  find  the  defendants,  or  either  of  them, 
guilty,  whether  the  testimony  of  such  ac- 
complice be  corroborated  or  not" 

These  were  all  the  Instructions  given  con- 
cerning the  duty  of  the  Jury  In  acting  upon 
the  testimony  of  an  accomplice. 

He  defendant  requested  the  following, 
which  was  refused:  "The  Jury  are  instruct- 
ed that  hi  a  prosecution  for  the  larceny  of 
an  animal,  being  the  fiddle-back  steer  involv- 
ed In  this  trial,  an  accomplice's  testimony  is 
not  corroborated  as  to  defendant's  connec- 
tion with  the  crime  by  bis  having  stated  to 
officers  the  place  near  defendant's  home  or 
abode  where  the  hide  and  brand  were  hid- 
den; and  the  fact  that  such  hide  and  brand 
were  found  as  stated  by  the  accomplice. 
Black,  unless  accompanied  by  other  inde- 
pendent facts' and  circumstances  In  addition 
to  the  testimony  of  the  accomplice.  Black,  Is 
no  corroboration  of  the  accomplice's  testi- 
mony." 

Plaintiff  In  error,  who,  for  Xbe  sake  of  con- 
venience, is  spoken  of  as  the  defendant,  and 
his  brother,  James,  were  Informed  against 
and  trted  together,  James  being  acquitted  by 
the  Jury.  Black  testified  that  on  January  8, 
IWiO,  be  and  defendant  drove  a  steer  of  Mrs. 
TUlotBon  Into  the  corral  at  the  Merrill  ranch, 
where  they  were  employed;  that  both  Lewis 
and  James  had  tfaeir  guns,  and  that  Jaraes 
shot  the  steer  first,  but  failed  to  kill  It  and 
that  Lewis  then  shot  and  killed  It:  that  the 
meat  was  locked  np  In  the  granary,  the 
brands  cut  ont,  and  they  and  the  hide  bur- 
led and  concealed.  Black  quit  bis  employ- 
mtant  and  left  the  ranch  about  February 
90th,  some  six  weeks  aft^  ttie  alleged  lar- 
ceny, and  reported  the  clrcnmstances  to  the 
prooecutlng  attorney.  There  Is  evidence  that 
chdre  was  bad  feelli^  between  him  and  the 
defendant  and  that  he  threatened  to  get 
square.  James  SmlOi  had  been  In  the  town 
of  Dougtas  for  two  or  three  roonttu,  staying 
at  the  hotel  on  account  of  a  broken  leg.  U« 


and  the  defendant,  and  foor  other  witneeacs. 

who  had  no  Interest  In  the  result  of  the  trial 
so  far  as  appears  from  the  record,  testify 
that  he  and  defendant  left  the  hotel  In  a 
buggy  for  the  ranch,  some  56  miles  distant, 
on  January  6th,  two  days  prior  to  the  al- 
leged larceny.  They  all  state  tbat  be  bad  to 
be  bdped  Into  the  vehicle,  and  could  not 
walk  or  stand  without  the  use  of  two  cnrtcb- 
es.  Another  witness  testifies  that  they  stay- 
ed with  him  the  night  of  the  0th  at  the 
Brown  Siting  ranch,  and  left  for  the  Mer- 
rill ranch  on  the  morning  of  the  7tb;  and 
he  makes  the  same  statement  as  the  othos 
as  to  the  crippled  condition  of  James.  He 
also  says  that  James  was  again  at  the  Brown 
Spring  ranch  on  the  13th,  and  that  be  had  to 
help  him  In  and  ont  of  the  buggy.  The  proa- 
ecution  fix  the  date  of  the  alleged  larceny 
with  care,  and  with-  apparent  certainty,  by 
reference  to  a  fact  stated  by  Black  that  oo 
that  day  the  mall  coach  stopped  at  the  rand) 
having  a  passenger  named  Richard  Plynn. 
Both  the  projffletor  of  the  mail  line,  who  had 
entered  Flynn's  stage  fare  In  his  books,  and 
Flynn  himself,  testify  that  that  day  was  the 
8th  of  January.  In  the  light  of  the  testl; 
mony  of  these  five  witnesses,  therefore,  as  to 
the  crippled  condition  of  James  Smith.  It 
seems  highly  Improbable  thatJie  could  have 
taken  the  active  part  In  the  killing  of  the 
steer  detailed  by  Black. 

But  It  Is  a  matter  of  yet  more  serious  con- 
sideration that  this  evidence  tends  to  prove 
that  both  Lewis  and  James  Smith  were  ab- 
sent from  the  ranch  on  the  4th,  5th,  and  6tb, 
and  until  late  In  the  afternoon  of  the  7th. 
and  that  Black  was  in  possession,  either 
alone  or  in  company  with  Harry  Schwarts, 
who  also  about  this  time  left  the  ranch  In 
anger;  or.  as  Black  expressed  It.  'tfaey  had 
a  kind  of  a  row,  and  he  quit  them  to  come 
to  town."  Lewis  testifies  that,  having  re- 
turned to  the  ranch  on  the  7th,  he  left  again 
on  the  morning  of  the  8tb,  and  did  not  retnra 
until  about  noon  of  the  lOtb.  That  after  his 
return  he  went  to  the  granary,  and.  seeing 
the  beef,  said  to  Black,  "Hello,  you  have 
got  meat."  and  Black  said,  "Yes.  he  had  kill- 
ed a  two  year  old."  That,  naturally  suppos- 
ing it  to  be  an  animal  belonging  to  Mrs.  Uer- 
rlll,  he  said  no  more  about  It.  James  says 
that  as  nearly  as  he  can  remember  the  first 
time  they  had  beef  at  a  meal  was  the  even- 
ing of  the  8tb. 

Under  the  case  made  by  the  prosecatloB, 
therefore,  fixing  the  date  as  the  8th  of  Jaao- 
ary,  there  Is  quite  an  array  of  evldmce 
showing  that  for  some  fonr  days  prior  botk 
Lewis  and  James  Smith  wm  .absent,  and 
the  ranch  In  possession  nt  Black,  either 
alone  or  In  company  with  Schwarti.  Tbli 
afTorded  them  ample  opixntnnlty  to  kin  tbe 
animal,  store  the  meat  In  the  granary,  and 
secrete  the  hide  and  brands  without  tbe 
knowledge*  of  defoidant  or  bis  brother,  and 
Mix  weeks  afterwards,  when  111  feeling  had 
arisen  betu      them,  to  charge  the  crime  ts 
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defendant  and  lite  brother,  and  at  tbe  same 
time  bave  In  band  full  and  mlnate  Informa- 
tion of  the  secretins  of  the  bide  and  brands, 
and  where  they  could  be  found.  In  order  to 
establish  the  perpetration  of  the  oltenae. 
Under  these  drcumstances,  It  was  necessary 
that  the  Jury  should  be  correctly  and  accu- 
rately informed  as  to  the  principles  Trblcta 
should  govern  their  consideration  of  this 
character  of  evidence.  They  were  Instructed 
that  they  had  a  right  to  find  the  defendants 
gnnty  upon  the  testimcmy  of  the  aecomfdlce, 
whether  corroborated  or  not  No  doubt  a 
Jto-y  may  cmTlct  up<m  the  uncorrob<Hrated 
testimony  of  an  aceomirilce,  for  the  leason 
that  there  Is  no  law  of  this  state  which  for* 
bids  It,  and  the  court  would  not  be  author- 
ised by  a  peremptimy  Instruction  to  direct  an 
acquittal  as  In  a  case  where  no  erldoice  was 
proiduced  by  the  state  c6miectlng  the  def  aid- 
ant with  the  crime.  But  It  Is  questfamaUe 
If  the  Jury  bave  a  "right"  to  find  a  defend- 
ant guilty  of  a  felony  upon  such  uncwrobo- 
rated  testimony,  and  the  authorities  are  uni- 
form that  they  ought  not  to  do  so.  Green- 
leaf  says:  "Judges,  In  their  discretion,  will 
advise  a  Jury  not  to  convict  of  felony  upon 
the  testimony  of  an  accomplice  alone,  and 
without  corroboration;  and  It  Is  now  so  gen- 
erally the  practice  to  give  them  such  advice 
that  Its  omission  would  tie  regarded  as  an 
omission  of  duty  on  the  part  of  the  Judge. 
And,  considering  the  respect  always  paid  by 
the  Jury  to  this  advice  from  the  bench,  it 
may  be  regarded  as  the  setUed  course  of 
practice  not  to  ctmvict  a  prisoner  in  any  case 
of  felony  upon  the  sole  and  uncorroborated 
testimony  of  an  accomplice."  Greenl.  Bv.  | 
380.  And  many  of  the  states  have  adopted 
statutes  forbidding  It. 

It  is  not  necessary  In  this  case,  howevw, 
to  determine  whether  the  omission  to  so  ad- 
vise the  Jury  Is  reversible  error;  for  the 
court  also  charged  the  Jury  that  If  they  be- 
lieved the  accomplice  spoke  the  truth,  and 
his  evidence  was  corroborated  upon  any  ma- 
terial fact,  they  should  find  the  defendant 
guilty.  This  was  a  positive  instruction  that 
It  was  their  duty  to  convict  If  there  was  c<»- 
roboratlon  upon  any  material  fact,  and  it 
was  Uie  duty  of  the  court  to  Inform  the  Jury 
what  conatituted  such  corroboration,  cer- 
tainly when  a  proper  instruction  upon  that 
subject  was  requested  by  the  defendant. 
This  court  In  McNeally  v.  State,  5  Wyo.  69, 
36  Pac.  824,  in  terms  decided  that  the  fact 
that  the  accomplice  may  have  told  the  truth 
as  to  the  location  of  the  hide  and  brands  of 
the  animal  feloniously  killed,  and  conducted 
the  officers  to  the  spot  where  they  were,  did 
not  Inculpate  the  defendant  nor  did  the  (act 
that  they  were  found  on  his  premises  a  short 
distance  from  his  dwelling,  and  that  .these 
things  were  not  a  corroboration  of  the  testi- 
mony of  the  accomplice.  The  principle  Is 
emphasEzed  In  this  case  where  the  evidence 
tends  to  show  that  both  of  the  defendants 
Y  ere  absent  from  the  place  for  several  days 


Just  prior  to  the  alleged  time  of  the  killing 
of  the  anbnal,  giving  full  o^pintunlty  to  the 
accomplice  and  others  to  perpetrate  the  of- 
fense and  conceal  the  evidences  of  It  with- 
out the  knowledge  or  complicity  ot  the  de- 
fendants. The  Jury  might  well  understand 
that  these  things  were  the  corroboration 
which  made  It  their  duty  to  find  the  defend- 
ants guilty  under  the  court's  Instructions, 
and  we  think  the  refusal  to  Instruct  them 
as  requested  was  mor.  and  clearly  prejudi- 
cial to  the  defendants. 

It  is  urged  by  the  attorney  general  that 
Black  was  not  In  contemplation  of  law  an 
accomplice,  as  he  testified  that  he  was  sim- 
ply actii^  under  the  directions  of  Lewis 
Smith,  as  his  employment  required.  But  he 
made  no  claim  that  he  was  coerced  or  In 
fear.  And.  moreover,  he  was  treated  by  the 
prosecution  throughout  the  trial  as  an  ac- 
complice, was  so  declared  to  be  by  the  court 
in  Its  chat^e  to  the  Jury,  and  by  his  own  ad- 
mission, and,  substantially,  that  of  the  pros- 
ecuting attorney,  he  was  testifying  under  a 
promise  of  iqimunity  from  prosecuticm.  This 
gave  the  d^endant  the  right  to  have  bis 
testimony  ti'eated  as  that  of  an  accomplice 
in  the  charge  of  the  court  Com.  v.  Des- 
mond. 5  Gray,  80;  Barraxa  v.  State,  42  Tex. 
260. 

Some  objection  is  made  that  the  exceptions 
of  the  defendant  relating  to  the  giving  or  re- 
fusing of  certain  instructions  were  not  pre- 
served In  the  motion  tor  a  new  trial  so  as  to 
properly  present  them  to  thte  court  for  re- 
view. But  an  examination  of  the  record  dis- 
closes that  In  the  motion  the  giving  of  cer- 
tain Instructions  over  defendant's  objection, 
and  the  refusal  of  others  requested  by  him, 
are  assigned  as  reasons  why  a  new  trial 
should  be  granted  and  an  exertion  preserv- 
ed to  the  overruling  of  the  motion.  This 
was  sufficient.  It  was  not  necessary  to  In- 
corporate into  the  motion  a  statement  that 
these  acts  of  the  court  were  at  the  t)me  ex- 
cepted to.  The  bill  of  exceptions  shows  af- 
firmatively that  exceptions  were  at  the  time 
reserved  to  the  giving  of  the  Instructions 
complained  of  by  plaintiff  in  error. 

The  Judgment  will  be  reversed,  and  the 
case  remanded  for  a  new  trial. 

POTTER,  C.  J.,  and  KNIGHT,  J.,  concur. 


00  Wyo.  Ifflt 
BAXDT  V.  HEHX,  Warden  of  Wyoming 

State  Penitentiary. 

(Supreme  Court  of  Wyoming.   March  5,  1902.t 

CRIMINAL  LAW— LARCBNT— ORANI>-PBTIT- 
SSCOND  CONVICTION— INFORMATION- 
JUDGMENT— HABEAS  CORPUS. 
1.  Under  an  infornintion  charginsr  petitioner 
with  grand  lart-eny,  he  pleaded  guilty  of  petit 
larceny,  which  plea  was  accepted,  and  he  was 
sentenced  to  a  term  In  the  penKentiary,  the 
judgment  reciting  that,  he  "having  heretofore 
been  convicted  of  the  crime  of  petit  larceny," 
"therefore  he  is  found  to  be  guilty  of  the  crime 
of  grand  larceny*"  The, statute  provides. that 
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on  a  tMmi  conTlctloD  of  petit  larceny  in  this 
state  the  person  convicted  shall  suffer  the  pnn- 
iabment  prescribed  for  those  convicted  of 
(crand  larceny.  Held,  that  the  court  was  with- 
out jurisdiction  to  enter  such  jadgmeut  on  such 
plea. 

2.  IToder  a  statute  providing  that  on  a  sec- 
ond conviction  of  petit  larceny  the  punishmrat 
shall  be  that  prescribed  for  grand  larceny,  the 
former  conviction  enters  into  the  offense,  and 
must  be  alleged  in  the  information  and  proved, 
or  the  greater  penalty  cannot  be  imposed. 

3.  Where  petitioner,  nnder  an  Information 
charging  him  with  grand  larceny,  pleaded 
guilty  of  ^tit  larceny,  and  such  plea  was  ac- 
cepted, a  judgment  of  conviction  of  grand  lar- 
ceny, because  tie  had  previously  I>een  convict- 
ed of  petit  larc«iT  ana  sentenced  to  the  peni- 
tentiary, was  Toid,  and  he  should  be  discbar- 

Sed  on  habeas  co^oa^  the  defect  being  juris- 
ictional. 

Habeas  corptn  brou^t  by  Jamea  Bandy, 
petltltma-,  against  J.  H.  Hehn,  warden  of 
the  Wyoming  state  penitentiary.  FeUttonor 
discbarged. 

Nichols  &  Adams,  for  petitioner.  H.  A. 
Alden  and  J.  A.  Van  Orsdel,  Atty.  Oen.*  for 
defendant. 


GORN,  J.  An  lnf<Hrmatlon  vas  filed  In  the 
district  court  charging  the  petitioner  with 
the  crime  of  grand  larceny.  He  {beaded 
guilty  of  petit  larceny,  the  plea  was  acc^t- 
ed  by  the  prosecuting  officer,  and  entered 
In  the  Journal  of  the  court,  and  be  was  re- 
manded to  await  sentence.  Upon  being  call- 
ed up  f(nr  sentence,  be  was  InAxmed  that  be 
would  be  sentenced  to  the  penitentiary,  tbe 
records  ot  tbe  court  showing  that  be  had 
once  b^ore  hem  cuiTlcted  of  petit  larceny; 
whereupon  he  asked  leave  to  withdraw  bla 
plea  of  guilty,  and  to  plead  not  guilty  to 
the  Information.  This  the  court  refused  to 
permit  for  the  Eeason  that  material  wltiiess* 
es  against  him  had  been  permitted  to  depart 
and  the  Jury  for  the  tmn  bad  be«i  dischar- 
ged. The  court  then  proceeded  to  sentence 
bbn  to  the  penitentiary  for  a  term  of  two 
yehrs  and  a  half,  the  Jud^mt  reciting  that 
"said  James  Bandy  having  heretofore,  on 
June  9, 1900,  been  convicted  ot  the  crime  of 
petit  larceny,  as  will  more  fully  appear  on 
page  855  of  this  reccHxl,  therefwe  James 
Bandy  Is  found  to  be  guilty  of  the  crime  of 
grand  larceny."  Our  statute,  attex  fixing 
the  penalty  In  petit  larceny  at  Imprisonmmt 
In  the  county  Jail  for  not  more  than  six 
months  and  a  fine  not  exceeding  $100.  pre- 
scribes that,  "upon  a  second  conviction  of 
petit  larceny  In  this  state,  the  perstm  con- 
victed shall  suffer  the  punlshmmt  ivescrlbed 
for  those  convicted  of  grand  larceny." 

Two  Questions  are  presented  In  this  case: 
First  did  the  court  err  In  sentencing  the  de- 
fendant to  the  penitentiary  upon  his  plea 
of  guilty  of  petit  larceny?  and,  second,  con- 
ceding that  tbe  Judgment  was  erroneous,  is 
tbe  defendant  entitled  to  be  discharged  up- 
on habeas  corpus? 

It  would  seem  to  be  beyond  controversy 
that  there  Is  nothing  to  suppcst  the  finding 


of  the  court  that  the  dtfendant  was  guilty 
of  grand  larceny.  He  was  not  tried  upon 
that  charge  either  by  a  Jury  or  the  court, 
and  hlfl  plea  was  guilty  ot  petit  larceny  only, 
which,  when  accepted  by  the  court,  operated 
as  an  acquittal  of  the  charge  of  grand  tat- 
ceny  upon  the  same  facts.  And  the  statute 
does  not  purport  that  the  secraid  offense  of 
stealing  pn^erty  of  less  value  than  925 
shall  constitute  grand  larceity.  The  provt* 
slon  rdled  upcm  mertiy  designates  the  pun- 
ishment by  reference  to  tbe  punishment  toe 
grand  larceny.  It  might  designate  the  pun- 
isbment  for  an  aggravated  assault,  or  any 
other  offense.  In  the  «im«  way.  It  Is  plain, 
therefore,  that  the  finding  la  oitlrely  un- 
supported. This  view  ot  the  matter,  how- 
ever, in  to  some  extent  technical  and  formal, 
and  It  may,  pertuym,  be  reasonably  main- 
tained that  the  mere  misnaming  of  the  ot- 
f  ense  wlU  not  vitiate  the  Jndgmoit  If  It  Is 
otherwise  l^al  and  valid. 

But  we  think  that,  In  reasim  and  by  the 
great  weight  of  author!^,  as  the  fact  (tf  a 
former  conviction  enters  into  the  <tfCense  to 
the  extent  of  ag^vatlng  It  and  Increashig 
tbe  punishment  it  must  be  alleged  In  the  In- 
formation and  ivoved  like  any  other  ma- 
terial fact.  If  it  Is  sought  to  impose  the 
greatw  penaUr.  Tbe  statute  makes  the 
prior  conviction  a  part  of  tbe  deaoiption  and 
character  ot  tbe  trffense  Intoided  to  be  pun- 
ished. Tuttle  V,  Omn.,  2  Gray,  506;  OadE, 
Or.  Proc.  201.  In  this  case  the  inf(»rmatlon 
did  not  charge  the  larceny  as  a  second  of- 
fense, no  proof  was  <rffered  Identifying  tiie 
petltl<mCT  as  tbe  person  shown  by  the  rec* 
ord  to  have  been  formerly  convicted,  his 
plea  of  guilty  was  not  to  the  charge  of  tbe 
larcN^  as  a  second  off^ise,  and  be  was 
denied  any  opportunl^  to  plead  to  m  dtfend 
against  such  charge.  We  are  clearly  of  tbe 
opinion  that  the  Judgment  vras  moneoui, 
and  could  not  be  sustained  upon  a  proceed- 
ing in  wror. 

The  second  qnestlon,  whether  the  petition- 
er Is  entitled  to  be  discharged  upon  habeas 
corpus  proceedings,  presents  greato'  dllD- 
culty.  Jurisdictional  facts  alone  are  to  he 
considered.  It  the  court  had  Jnrlsdietion  of 
the  ptnon  and  of  the  subject-matter  and  to 
render  the  particular  Judgment  In  question, 
tbe  Inquiry  Is  at  an  end,  and,  howevn  «x- 
roneous  the  Judgment  may  be,  the  applicant 
will  be  r«nanded  into  custody.  If,  upon 
the  other  band,  the  court  had  JnrlsdictioB 
ot  tbe  pers<m  and  of  the  subject-matter, 
but  was  vrlthout  Jurlsdlctl<»i  to  render  tbe 
particular  Judgment,  then  such  Judgment  is 
void,— is.  In  tfect,  no  Jndgmoit  at  all,— and 
the  applicant  must  be  discharged.  IWi 
propositlim  was  carnally  considered  by  this 
court  Jn  Ulsfclmmlns  v.  Shaver,  8  Wya  39S, 
58  Pac  411,  40  L.  R.  A.  881,  and  we  tbhik 
is  well  settled  by  the  later  and  best  consid- 
ered declsl<ms.  Bat  the  distinctions  between 
Judgments  vrhlch  are  simply  erroneou  snd 
voidaUe  and  those  whidi  are  abs<dutdy  void 
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are  often  so  narrow  that  tt  Is  not  eaay  to 
apply  tbem  In  particular  caffes.  The  view 
that  the  action  of  the  court  In  this  case  was 
mere  error,  and  not  In  excess  of  Its  Juris- 
diction, ts  Tery  strongly  and  Ingenlonsly  ar- 
gued by  the  counsel  tar  the  state.  The  ar- 
gument  Is,  in  substance:  That  the  court, 
without  question,  bad  Jurisdiction  of  the 
crime  of  petit  larceny  as  a  second  offmse. 
It  also  bad  jurisdiction  to  pnnUOi  by  Impris- 
onment In  the  penitentiary  for  that  offense. 
It  was  tme,  and  was  proven  to  the  sadtfac- 
tlon  of  the  court,  that  the  defendant  was 
euUty,  and  that  It  was  the  second  offense, 
and  the  api^lcant  Is  therefore  suffering  only 
the  legal  and  approiniate  sentence  for  his 
crime.  That  the  method  by  which  the  court 
determined  the  fact  that  It  vas  the  second 
offense  was  merely  an  error  In  the  pro- 
cedure, and  did  not  affect  Its  Jurisdiction. 
That,  therefmre.  the  Judgment  Is  erroneous, 
but  not  Told. 

The  argument  Is  ingenious,  and.  as  before 
remarked,  the  dlsttoctlona  between  Judgments 
which  are  merely  erroneous  and  voidable  and 
those  which  are  void  are  often  scouewhat 
duBlve.  But  we  are  disposed  to  think  the 
argument  proves  too  much.  By  the  same  rea- 
soning, if  a  iwismier  were  Indicted  for  petit 
larceny,  and  It  waa  ivoven  upon  the  trial,  w 
otherwise  came  to  the  knowledge  of  flie  court, 
that  the  larceny  waa  from  the  person  and  by 
violence,  be  might  be  found  guUty  of  rob- 
bery, and  sentenced  to  the  penitentiary  for 
14  years,  while  the  maximum  penalty  for  the 
offense  to  which  the  prisoner  was  called  up- 
on to  answer  waa  bat  6  numtbs  In  Jail  and 
$100  fine.  The  cases  seem  to  4>e  parallel,' 
and  yet  In  the  latter  It  would  not  be  contoid- 
ed  that  there  was  a  mere  error  of  procedure. 
Very  clearly  the  court  would  be  without  Ju- 
risdiction to  render  such  Judgment,  for  the 
reason  that  Its  effect  is  to  sentence  the  pris- 
oner for  a  crime  for  which  he  has  not  been 
indicted,  upon  a  charge  for  which  he  has  not 
been  tried,  and  to  which  he  has  had  no  op- 
portunity to  plead;  thus  denying  him  his 
cfMQStitutlonal  right  to  demand  the  nature  and 
cause  of  the  accusation  against  him  and  to 
have  atrial  by  Jury.  He  la  deprived  ol  hie 
liberty  without  due  process  of  law.  And 
when  any  constitutional  right  or  Immunity  of 
a  person  Is  violated,  the  Judgment  of  the 
court  is  void.  Brown,  Jur.  |  97. 

In  a  case  in  Nevada  the  petitioner  waa  In- 
dicted for  the  crime  of  murder,  alleged  to 
have  been  committed  in  the  perpetration  of 
the  crime  of  rape.  By  the  verdict  of  the  Jury 
be  was  convicted  of  the  crime  of  rape,  and 
the  court  aentmeed  him  to  20  years'  Impris- 
onment. He  waa  discharged  upon  habeas 
corpus,  and  the  supreme  court,  In  concluding 
their  opinion,  say:  "Believing  the  Judgment 
In  this  case  to  be  void  because  the  court  bad 
no  Jurisdiction  of  the  subject-matter  fthat  Is, 
of  tiie  crime  for  which  he  waa  convicted). 


for  the  reason  that  the  defendant  was  nei- 
ther Indicted  nor  tried  for  the  crime  of  rape, 
and  that  the  execution  of  the  Judgmoit  de- 
prives the  petitioner  of  bis  liberty  without 
due  process  of  law,  the  commitment  Issued 
on  said  Judgment  does  not  Justify  his  farther 
detentlott,  and  he  will  accordingly  be  dis- 
charged.** Ex  parte  Dela  (Xev.)  60  Pac.  217. 
The  reastm  here  Is  stronger  than  In  the  Xe- 
vada  case  In  the  respect  that  the  Judgment 
imposes  a  greater  punishment  than  the  maxi- 
mum authorised  law  for  the  crime  of 
which  the  defoidant  pleaded  guilty.  And  it 
Is  to  be  observed  also  that  it  Is  not  a  case, 
either,  m  which  the  court  has  simply  exceed- 
ed Its  Jurisdiction  by  sentencing  the  appli- 
cant to  a  longor  term  than  that  authorized 
by  law.  But  It  imposed  an  infamous  punish- 
ment; entirely  unauthorlaed  by  law  for  the 
offense  to  which  he  pleaded  guilty.  It  was 
as  complete  without  Jtnlsdictlon  to  make 
the  otA&!  as  If  It  bad  sentenced  him  to  be 
hanged. 

In  Ex  parte  Lang^  18  WalL  176,  21  L.  Ed. 
8:^,  Mr.  Justice  Miller,  In  discussing  this 
subject,  says:  "It  was  error,  but  It  was  er- 
ror because  the  power  to  render  any  further 
Judgment  did  not  exist  It  Is  no  answer  to 
this  to  say  that  the  couri  had  Jurisdiction  of 
the  person  of  the  prisoner  and  of  the  offense 
under  the  statute  It  by  no  means  follows 
that  these  two  facts  make  valid,  however  er- 
roneous it  may  be,  any  Judgment  the  court 
may  render  In  such  case.  If  a  Justice  of  the 
peace,  having  Jurisdiction  to  fine  for  a  mis- 
demeanor, and  with  the  party  charged  prop- 
erly before  him,  should  render  a  Judgment 
tiiat  he  be  hung,  it  would  simply  be  void. 
Why  void?  Because  be  bad  no  power  to 
rend^  such  a  Judgment  So,  If  a  court  of 
general  Jurisdiction  should,  on  an  indictment 
for  libel,  render  a  Judgment  of  death  or  con- 
fiscation of  property,  it  would,  for  the  same 
reason,  be  void." 

Counsel  contend  that  the  Judgment  was  not 
a  conviction  of  grand  larceny,  but  of  petit 
larceny  as  a  second  offense.  We  thlnlc  the 
record  shows  that  the  petitioner  was  found 
guilty  of  grand  larceny,  and  sentenced  as  for 
that  offense;  the  court  apparently  adopting 
the  view  that  petit  larceny  as  a  second  of- 
fense constituted  the  crime  of  grand  larceny 
undCT  the  statute.  But  we  are  unable  to 
pm%ive  that  the  form  of  the  Judgment  in 
that  particular  affects  the  qoefltlons  Involv- 
ed In  any  substantial  way,  nor  does  the  fact 
that  the  Information  charged  grand  larceny. 
The  petitioner  did  not  t^ead  guilty  either  to 
grand  larceny  or  to  petit  larceny  as  a  second 
offense,  and  he  was  not  tried,  or  in  any  law- 
ful way  found  guilty,  upon  either  charge. 

For  the  reasons  stated,  we  are  of  the  opin- 
ion that  the  Judgment  la  void,  and  that  the 
petitioner  must  be  discbarged. 

POTTER,  0.  3.t  and  KNIGHT,  J.,  concur. 
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MacKAT  T.  SMITH.  Sheriff,  et  al. 
(Snpreme  Conrt  of  WasbingtoD.    Feb.  26, 
1902.) 

BXBCtmON  SALB-REDBMPTION-WRONa  PRO- 
CBOURB— EQUITABLE  RELIEF. 

1.  Complainant's  tuterest  in  land  ODder  a 
contract  was  sold  on  execution,  and,  thoueh 
advised  that  the  sale  was  illegal,  she  souglit 
an  attorney's  advice  as  to  the  means  of  ef* 
fecting  redemption.  The  sale  havins  been 
made  when  the  statute  of  1807  respecting  exe- 
cution sales  was  in  force,  he  advised  her  to 
follofr  the  mode  of  redemption  therein  pre- 
scribed; and  she  accordiuely  paid  the  amount 
of  the  judgment,  costs,  and  interest  into  court 
for  the  purchaser's  benefit.  He  refused  ac- 
ceptance on  the  ground  that  the  money  should 
have  lieen  paid  to  the  sheriff,  as  prescribed  by 
the  statute  of  1899.  Complainant  had  agreed 
to  purchase  the  property  involved  for  more 
than  four  times  the  amount  of  the  judgment. 
Held  that,  though  the  mistake  made  was  a  mis- 
take at  law,  complainant  was  entitled  to  relief 
in  equity,  and  should  be  permitted  to  redeem. 

2.  The  complaint  settiug  out  the  above  facts, 
and  containing  a  prayer  for  general  relief,  the 
court  had  the  power  to  permit  complainant  to 
redeem  from  tne  sale,  though  the  specific  re- 
lief prayed  was  an  injunction  restraining  the 
sheriff  from  deeding  the  property  to  the  pur- 
chaser. 

Appeal  from  superior  court  Clallam  coun- 
ty; Jas.  G.  McCIInton,  Judge. 

Action  by  Mary  Ann  MacKay  against 
M'lUlam  B.  Smith,  sheriff  of  Clallam  county, 
and  Benton  Embree,'  to  restrain  the  sheriff 
from  executing  a  conveyance  of  plaintiff's 
land  to  his  codefendant,  purchaser  thereof 
on  execution,  and  for  general  relief.  Judg< 
ment  for  defendants,  and  plaintiff  appeals. 
Reversed. 

Tmmbull  &  Trumbull,  for  appellant  Pres- 
ton &.  Embree,  t<x  respondents. 

FULLERTON,  3.  On  July  27.  1894,  the 
appellant  entered  into  a  contract  with  the' 
state  of  Washington  for  the  purchase  of  cer- 
tain tide  lands  for  the  consideration  of  $255, 
of  which  $25.50  was  to  be  paid  In  cash,  and 
tbe  balance  In  nine  annual  Installments  of  a 
like  amount,  with  Interest;  the  state  agree- 
ing to  execute  a  deed  to  her  for  tbe  prop- 
erty when  the  final  payment  should  be 
made.  The  appellant  paid  the  several  in- 
stallments as  they  fell  due,  pursuant  to  the 
terms  of  the  contract  up  to  the  time  of  the 
commencement  of  this  action,  namely.  May 
16,  1900.  On  March  20, 1898,  the  respondent 
Embree  obtained  a  judgment  against  the 
appellant  for  the  sum  of  ¥61.70;  being  for 
costs  awarded  against  the  appellant  on  an 
appeal  to  this  court  from  a  Judgment  en- 
tered in  an  action  tried  in  Clallam  county, 
wherein  the  respondent  was  plaintiff,  and 
tbe  appellant  was  one  of  the  defendants. 
On  March  8,  1899,  the  respondent  Embree 
caused  an  execution  to  issue  out  of  the  supe- 
rior court  of  Clallam  county  upon  this  judg- 
ment ond  caused  the  same  to  be  levied  up- 
on the  tide  lands  above  mentioned,  as  the 
real  property  of  the  appellant.  Tbe  levy 
under  the  writ  was  made  on  the  14th  day  of 


March,  1809,  pitrsuant  to  the  statute  which 
went  into  effect  on  March  8th  of  that  year. 
Thereafter,  on  April  15,  1899.  a -sale  of  the 
lands  was  hod  by  the  respondent  sheriff,  it 
which  sale  the  respon<tent  Embree  became 
the  parchaser;  bidding  therefor  the  fall 
amount  of  his  judgment  with  the  accrued 
costs.  Return  of  tbe  proceedings  under 
the  writ  was  made  hj  the  sheriff,  and,  no 
objections  being  filed  thereto,  the  sale  was 
confirmed  by  the  stiperior  court  of  Clallam 
county  on  the  ISth  day  of  January.  1900. 
Tbe  aiv^nt  thereafter,  but  prior  to  the 
statut«y  period  for  redeemli^  the  property 
from  tbe  sale  had  expired,  consulted  an  at- 
torney at  law  conceniing  her  rights  In  the 
premises,  and  as  to  the  best  means  of  pro- 
tecting her  interests.  The  attorney  exam- 
ined tbe  records  and  flies  in  tbe  cause,  and 
advised  ttie  a^wUant  that  while,  In  bis  opin- 
ion, tbe  attempted  sole  was  void,  as  she 
was  legally  obligated  to  pay  the  Judgmoit 
and  as  the  accrued  coats  were  Inconsider- 
able, tbe  betto'  remedy  was  probably  to  re- 
de«Da  the  land  tcom  the  execution  sale.  The 
appellant  thereupon  decided  to  redeem,  and 
sought  the  adTlce  of  h&t  attorney  as  to  tbe 
procedure.  The  attorney,  finding  that  the 
Jndgm^t  had  been  entered,  and  the  ezeea- 
tlon  Issued  and  placed  in  the  hands  ct  tbe 
sheriff.  whUe  the  statute  of  1897  retetlDg 
to  sales  of  property  under  execution  was  in 
force,  advised  the  a{q;>ell8nt  that  the  propv^ 
mode  of  redemption  was  to  follow  tbe  pro- 
cedure prescribed  by  that  statute,  which 
provided  that  a  judgment  debtor  might  re- 
deem any  real  estate  sold  by  virtue  of  hiir 
at  any  tlma  before  tbe  execution  of  a  deed, 
at  tbe  price  for  which  tbe  same  was  sold, 
by  paying  to  the  clerk  of  the  court  Issoing 
the  execution  th«  amount  for  which  tiie 
same  was  sold,  with  Interest  at  the  rate  at 
10  per  centnm  per  annum  fran  the  time  of 
wile  to  the  time  of  such  redemption.  The 
appellant  acting  under  this  advice,  caused 
to  be  paid  to  tbe  clerk  of  tbe  court  of  Clal- 
lam county  the  amount  bid  at  the  sale,  wifli 
the  Interest  accumulated  thereon  at  the  rate 
prescribed  by  the  statute.  Notice  thereof 
was  immediately  given  the  sheriff  and  to 
the  respcndent  Embree.  Mr.  Embree  re- 
fused to  accept  the  money,  contending  that 
the  payment  did  not  effect  a  redemptkn; 
that  tbe  only  way  tbe  appellant  could  re- 
deem was  under  the  procedure  prescribed 
by  the  statute  of  1S99,  which  provided  for 
a  redemption  through  tbe  idierlff  making  the 
sale.  A  controversy  arose  between  the  par- 
ties, In  which  the  sheriff  participated,  as  to 
the  sufficiency  of  the  attempted  redemptiui, 
which  the  sheriff  seems  to  have  finally  de- 
termined In  the  re^ndent's  favt  r.  and  wu 
about  to  execute  a  deed  to  him  for  the  laads, 
when  this  action  was  brought  to  restraio 
him  from  so  doing.  Tbe  complaint  redtM 
the  transaction  substantluUy  as  above  oot- 
llned,  and  prays  that  the  sheriff  be  enjoined 
from  executing  a  deed  of  the  lands  to  the 
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nvondent  and  for  general  relief.  Issues 
wen  framed,  and  a  trial  had,  resulting  In 
the  refusal  on  the  part  of  the  trial  court  to 
grant  relief  In  any  form  to  the  appeUant, 
and  In  a  Judgment  dlsmUslng  the  action. 
This  appeal  Is  tp>m  that  judgment. 

Much  space  Is  given  In  the  briefs  of  coun- 
sel to  a  discussion  of  the  questions  whether 
the  appellant  had  such  an  Interest  In  the 
tide  lands  as  could  be  sold  under  a  writ  of 
execution  executed  as  If  against  a  fee-sim- 
ple title,  and  whether,  conceding  the  prop- 
erty to  be  so  subject  to  sale.  It  could  be 
sold  on  a  writ  of  execution  Issued  while 
the  statute  of  1897  was  In  force,  under  the 
procedure  prescribed  by  the  statute  of  1889. 
But  the  Tiew  we  have  taken  of  the  case 
renders  It  unnecessary  to  determine  these 
questions.  Copcedlng  that  the  Interests  of 
the  appellant  In  the  land  were  subject  to 
sale  on  execution,  and  that  the  sheriff's  pn^ 
cedure  was  valid  under  the  statutes,  still  w0 
think  the  mistahe  made  by  the  appellant, 
under  all  the  circumstances  of  the  case,  was 
such  a  mistake  as  equity  will  relieve  against. 
The  good  faith  of  the  appellant  cannot  be 
questioned.  Notwithstanding  she  had  been 
advised  that  the  sale  was  Illegal,  she  elect- 
ed to  treat  It  as  lejnil.  and  sought  by  legal 
means  to  effect  a  redemption  from  the  sale. 
She  acted  throughout  under  the  advice  of 
coonseL  She  pursued  the  statute  be  deter- 
mined, after  an  examination  of  the  facts  of 
her  case,  afforded  her  the  remedy  she  de- 
sired. And  bad  bis  advice  been  correct,  as 
a  matter  of  law,  her  acts  would  have  effect- 
ed a  complete  redemption.  Nor  was  the  re- 
spondent Injured  in  any  way  by  the  pro- 
cedure followed.  There  was  paid  Into  court 
for  his  use  the  amount  of  his  judgment  and 
costs,  with  interest.— In  fact,  Interest  at  a 
higher  rate  than  he  would  have  been  Justly 
entitled  to  had  the  statute  of  1899  been 
pursued.  Manifestly,  therefore.  If  the  equi- 
ties of  the  case  are  allowed  to  prevail,  the 
appellant  Is  entitled  to  relief.  But  It  is  said 
the  mistake  made  was  a  mistake  of  law, 
and  that  equity  will  not  relieve  against  a 
mistake  of  law.  This  Is  undoubtedly  the 
general  rule:  but  this  rule,  like  many  other 
general  mles,  has  Its  exceptions,  as  well  de- 
fined as  the  rule  Itself.  It  Is  held  that  eq- 
uity will  relieve  against  a  mistake  of  law 
where  the  adverse  party  Is  seeking  to  gnln, 
without  conslderotlon,  an  unconscionable 
advantage  through  the  opportunities  afford- 
ed him  by  the  mistake,  and  the  other  party 
Is  Innocent  of  blame.  Lane  v.  Holmes,  65 
Minn.  8TO.  57  N.  W.  132,  43  Am.  St  Rep. 
508;  Benson  t.  Mnrkoe,  87  Minn.  80,  83  N. 
W.  38.  6  Am.  St  Rep.  816.  So  It  Is  said, 
"Wner*  tne  legal  principle  Is  confessedly 
doubtful,  and  one  about  which  Ignorance 
may  well  be  supposed  to  exist  a  person  act- 
ing under  a  misapprehension  of  the  law  will 
not  forffft  any  of  bis  legal  rights  by  rea- 
son of  such  mistake."  Kerr.  Fraud  &M.  p. 
899,  not«.  It  would  seem  that  the  appellant 


can  avail  herself,  under  the  facts  of  this 
case,  of  either  of  these  exceptions.  But  be 
this  as  It  may.  certain  it  Is  that  the  legal 
principle  Involved,  upon  which  the  advice  of 
the  attorney  was  sought  '^as  doubtful,  and 
one  upon  which  men  learned  In  the  law 
might  have  reasonably  differed.  In  such  a 
case  equity  will  not  permit  a  penalty  to  be 
Inflicted  upon  one  moklng  a  mistake  tlierein, 
whM-e  the  mistake  has  not  operated  to  the 
Injury  of  the  adverse  party,  and  when  to 
allow  the  adverse  party  to  take  advantage 
of  it  would  result  In  sn  unconscionable 
gain.  It  Is  true,  as  the  respondent  points 
out  there  Is  no  direct  evidence  as  to  the 
value  of  this  property.  It  does  appear,  how- 
ever, that  the  appellant  contracted  to  pur- 
chase the  naked  lot  at  a  price  more  than 
four  times  as  large  as  respondents'  judg- 
ment and  that  It  has  a  two-story  building 
upon  It  the  upper  floor  of  which  Is  occupied 
by  the  appellant  as  a  residence,  and  the 
lower  room  rented  for  and  used  as  a  store. 
This  Is  indirect  evidence,  at  least  that  the 
property  has  a  consid^able  value,  and, 
when  taken  In  connection  with  the  fact  that 
the  parties  themselves  thought  the  surplus 
over  the  amount  of  the  respondents'  Judg- 
ment was  worthy  of  being  contested  tor, 
justifies  the  conclusion  that  the  contest  la 
not  an  Idle  one. 

Another  question  remains  to  be  noticed: 
The  respondent  contends  that  this  Is  not  a 
suit  to  redeem,  and  that  relief  In  that  form 
cannot  be  had  herein.  As  we  have  said,  the 
appellant  in  her  complaint  stated  the  facts 
of  her  case,  and  prayed /or  general  as  well 
fls  particular  relief.  The  rule  In  such  case 
Is  that  although  the  prayer  for  special  re- 
lief may  be  defective,  relief  wlU  be  granted 
under  the  general  prayer,  consistent  with 
the  equities  of  the  case.  Dormltzer  v.  So- 
ciety, 23  Wash.  182,  62  Pac.  862.  Seei pages 
190,  191,  23  Wash.,  page  881.  62  Pac,  where 
the  cases  are  collected. 

The  Judgment  appealed  from  Is  reversed, 
and  the  cause  remanded,  with  instructions 
to  enter  a  Judgment  permitting  the  app^ 
lant  to  redeem  the  proper^  from  the  exeeo* 
tlon  sale. 

RE  A  VIS,  O.  J.,  and  WHITE*  AllDEBSk 
and  bUNBAB,  JJ.,  concur. 


(n  Wash.  463) 
STATE  y.  KORRIS  et  al.' 

(Supreme  Coart  of  Washio^oa.    Feb.  26; 
1902.) 

CRTMTNAL  LAW— BURGLARY— EVIDENCB  —  AD- 
MISSIBILITY-OPINION  EVIDENCB- EVIDENCB 
TENDING  TO  PROVE  OTHER  CRIHES-SUFPI- 
CIEN'CT— IMMATERIAL  ERROR. 

1.  On  a  prosecution  aRalnat  several  defeud- 
auu  for  bunclary  some  of  them  pleaded  sailty, 
and  testified  that  they  alone  committed  the 
crime.  The  state,  after  showing  that  a  bur- 
glary bad  been  committed  at  the  time  and 
place  chanced,  introduced  evidence  that  on  the 
night  of  the  burglary  sereral  men  had  stolen 
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articles  from  a  honse  Id  the  vidnlty,  and  that 
vie  of  the  defendauts  who  had  coufessed  was 
the  oext  daj  wearing  clothing  stolen  from 
such  faooBe.  This  house  was  between  the  one 
burglarized  and  a  railroad  car,  to  which  the 
men  went  after  entering  witnesses'  bouse. 
The  next  day  all  of  the  defendants  were  ar- 
rested together  in  this  car,  and  articles  taken 
from  both  houses  were  found  In  the  car.  Beld, 
that  the  evidence,  although  It  tended  to  prove 
a  crime  other  than  the  one  charged,  was  ad- 
missible as  tending  to  prove  that  all  the  de- 
fendants were  together  in  the  Ticinity  of  the 
house  burglarized  at  the  time  the  oime  was 
committed. 

2.  The  exideace  was  safflcient  to  snstain  a 
verdict  against  the  defendants  who  pleaded 

not  guilty  in  spite  of  the  confession  of  their 
codefendants. 

3.  On  a  criminal  prosecution  a  witness  wan 
allowed  to  be  asked  whether  defendant  ^owed 
any  curiosity  as  to  why  be  was  arrested.  Held 
that,  although  the  question  called  for  a  conclu- 
sion, instead  of  for  what  defendant  did.  as  it 
should  have  done,  there  was  no  prejadidal  er- 
ror. 

,     Appeal  from  snperlor  conrt,  Snohomish 
county;  John  C.  Denney,  Judge. 

William  Norris  and  James  McDonald  were 
convicted  of  bnrgUiry,  and  tbey  appeal.  Af- 
firmed. 

Frank  B.  Wlestlinc,  for  apptilants.  A. 
D.  Cool^,  fOT  the  State. 

HADLEY,  J,  Appellants,  Norris  and  Mc- 
Donald, together  with  three  others,  Mitchell, 
WiUlams,  and  Wayne,  were  Jointly  charged 
with  the  crime  of  burglary,  alleged  to  have 
t>een  committed  in  the  town  of  Arlington  on 
the  6th  day  of  April,  1901.  MitcbeU  and 
WUllams  each  tendered  a  plea  of  guilty,  and 
each  was  sentenced  to  a  term  of  three  years' 
imprisonment  in  the  penitentiary.  The  oth- 
er three  were  tried  by  a  Jory,  and  a  verdict 
of  gallty  returned  as  to  each.  A  motion  for 
a  new  trial  was  Interposed  and  was  granted 
as  to  Wayne,  with  the  consent  of  the  prose- 
cnttttg  attorney,  not  for  any  errors  at  the 
trial,  but  by  reason  of  the  yontb  of  said  de* 
fendant,  and  because,  as  expressed  In  the 
record,  "the  ends  of  Justice  would  thereby 
best  be  subserved."  The  motion  was  denied 
as  to  Norris  and  McDonald,  and  thereafter 
the  court  rendered  Judgment  that  each  of 
them  should  be  punished  by  serving  a  term 
of  seven  years*  Imprisonment  in  the  peni- 
tentiary. From  said  Judgment  tbey  have  ap- 
pealed. 

At  the  trial,  when  the  testimony  for  the 
state  was  closed,  the  -appellants  moved  the 
court  to  direct  the  Jury  to  return  a  verdict  of 
not  guilty.  The  motion  was  denied.  The 
motion  was  renewed 'at  the  close  of  all  the 
testimony,  and  was  again  denied.  The  de- 
nial of  the  motion  in  each  instance  Is  assign- 
ed as  error.  It  is  also  assigned  as  error  that 
the  court  pwmltted  the  testimony  of  certain 
Japanese  witnesses  to  go  before  the  Jury, 
which  was  offered  for  the  purpose  of  show- 
ing the  whereabouts  of  appellants  on  the 
night  of  the  alleged  burglary,  but  which  In- 
cidentally tended  to  connect  appellants  ^nd 


their  codefendants  with  the  commission  ef  a 
crime  other  than  that  charged  in  the  Infor- 
mation. We  will  first  discuss  the  assignment 
of  error  last  above  mentioned.  There  had 
been  evidence  to  the  effect  that  a  burglary 
had  been  committed  at  the  time  and  place 
charged.  The  testimony  showed  that  the 
building  had  been  entered  some  time  during 
the  night,  and  two  overcoats  and  a  smaD 
amount  of  money  left  in  a  cash  drawer  and 
also  In  a  slot  machine  were  stolen.  When 
arreted  the  next  day,  the  five  defendants 
were  together.  The  Japanese  witnesses  liv- 
ed in  a  small  house  not  far  from  the  locatioa 
of  the  premises  where  the  burglary  Is  alleged 
to  have  been  committed.  They  testified  that 
on  the  night  of  the  burglary  four  or  five  men 
came  to  their  house,  and  at  least  two  of  them 
entered  the  building,  and  stole  certain  ar- 
ticles, such  as  a  watch,  a  knife,  and  a  pair 
of  pants.  They  were  awakened  by  the  pres- 
ence of  the  men  In  the  house,  but  could  not 
see  them  in  the  dark  so  as  to  identify  theni. 
One  of  the  witnesses  grappled  with  one  of 
the  men  In  the  house,  and  caught  him  about 
the  leg,  but  the  man  broke  away  and  ran. 
They  saw  other  men  outside  of  the  house. 
One  of  the  witnesses  testified  that  he  after- 
wards saw  the  defendant  Wayne  wearing 
the  pants  that  were  stolen.  The  witnesses 
also  identified  other  property  found  In  the 
car  at  the  pl&ce  where  the  defendants  were 
arrested  as  articles  stolen  from  their  house 
at  the  time  above  mentioned.  One  of  the 
witnesses  also  testified  that  he  followed  the 
men,  and  watched  them  for  a  time,  and  that 
they  went  In  the  dhrectlon  of  a  bridge  to- 
ward McMurray,  where  the  appellants  and 
their  codefendants  were  found  together  and 
arrested  the  next  day.  It  was  also  shown 
by  their  testimony  that  the  Japanese  boose 
was  on  the  way  from  the  house  where  the 
burglary  Is  charged  to  have  been  committed 
in  going  from  there  to  the  bridge  and  toward 
McMurray.  The  above  testimony  was  otto- 
ed,  not  for  the  purpose  of  showing  that  an- 
other crime  was  committed,  but  for  the  pur- 
pose of  showing  that  the  accused  were  to- 
gether on  the  night  of  the  burglary  In  the 
Immediate  vicinity  of  the  place  where  the 
crime  charged  was  committed.  Incidentally 
the  testimony  concerning  the  Identification  of 
the  property  found  at  the  place  where  the 
accused  were  arrested  did  develop  the  fact 
that  anothw  crime  bad  been  committed,  with 
which  the  accused  may  have  been  connected; 
but  Its  primary  object  was  that  above  stated, 
and  the  detailed  circumstances  became  nec- 
essary in  order  to  reach  the  ultimate  fact 
sought  as  applicable  to  the  crime  charged. 
Appellants  cite  the  case  of  State  v.  Gott- 
freedson,  64  Pac.  523,  decided  by  this  court 
It  was  there  held  that  evidence  t^dhig  to 
show  that  the  defendant  had  st(den  another 
horse  was  erroneously  admitted  for  the  res- 
son  that  it  was  not  eo  connected  with  tlie 
crime  charged  as  tended  to  establish  Its  com- 
mission,  and  was  only  ^ectlve  to  prejodW 
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the  Jtirr.  In  the  opinion  In  that  case,  taow- 
erer,  the  conrt  stated  the  following  as  a  gea- 
era!  role:  "The  gentfal  rule  is  well  estab- 
lished that  pnxtf  of  the  commission  of  a  sep- 
arate and  distinct  crime  will  not  be  admit- 
ted for  the  pnrpose  ot  aiding  the  conviction 
of  defendant  tat  the  crime  charged.  There 
are  exceptions,  howevor,  to  this  general  role, 
•-as  where  the  testimony  shows  a  connection 
between  the  transaction  under  Investigation 
and  some  other  transaction,  and  where  they 
are  so  Interwoven  that  the  omission  of  the 
tcsthmmy  In  relation  to  the  other  crime 
would  detract  scnnething  from  the  testimony 
which  the  state  would  have  a  right  to  intro- 
duce as  tending  to  show  the  oommission  of 
the  crime  charged  by  the  defendant"  Thus 
the  principle  was  recognized  In  that  case 
that,  where  the  testimony  In  relation  to  an- 
other crime  hivolvee  facts  which  the  state 
would  have  a  right  to  prove  If  they  were  un- 
connected with  such  other,  crime,  they  are 
properly  admissible,  notwithstanding  it  may 
appear  that  th^  are  connected  with  a  sepa- 
rate and  distinct  crime.  Appellants  also  cite 
State  V.  Thompson,  14  Wash.  285,  44  Pac. 
533,  and  Same  v.  Bokl^n,  14  Wash.  408,  44 
Pac.  880.  The  objectionable  testimony  In 
these  cases,  however,  bore  no  relation  to  the 
crimes  charged,  and  was  not  connected  with 
any  chain  of  circumstances  which  tended  to 
IHrore  guilt  of  the  particular  crimes  charged. 
It  could,  therefore,  have  no  other  effect  than 
to  prejudice  the  jury  agalost  the  accused. 
In  State  v.  Hyde,  22  Wash.  551.  »1  Pac.  710, 
It  was  held  that  evidence  for  the  purpose  of 
tracing  the  movements  of  the  accused  and 
one  Indicted  Jointly  with  him  both  before 
and  after  the  crime  is  competent,  although 
the  testimony  of  a  witness  may  incidentally 
disclose  the  commission  of  another  crime. 
The  principle  here  under  conslderatlou  la 
ably  discussed  in  State  v.  Baker  (Or.)  82  Pac. 
161.  The  defendants  hi  that  case  were  on 
trial  for  stealing  a  mare.  The  prosecntlMi 
Introduced  evidence  that  the  mare  described 
In  the  bidlctment  was  stol^  from  one  N.  at 
night;  that  on  the  same  night  another  mare 
and  other  property  were  stolen  from  neigh- 
bors of  N.;  that  the  defendants  were  after^ 
vardfl  seal  traveling  towards  eastern  Ore- 
gon, with  the  mares  in  their  possession;  that 
on  a  direct  route  from  there  to  Salem  other 
property  had  been  stolen;  and  that  when  the 
defendants  were  arrested  at  Salem,  soon  aft- 
er, they  had  the  mare  described  In  the  in- 
dictment and  the  other  st(^en  property  In 
their  possession.  It  was  held  that  the  evi- 
dence was  admissible,  since  it  was  Imprac- 
ticable to  trace  the  defendants'  connection 
with  N.'s  mare  from  the  time  it  was  stolen 
mitll  their  arrest  without  dlacloslng  the  com- 
mission of  the  other  crimes.  In  the  course 
of  the  opinion  Is  found  the  {(lowing:  "Un- 
der no  enlightened  system  of  jurisprudence 
''an  a  person  be  convicted  of  one  crime  on 
proof  that  he  has  committed  another.  It  is 
of  the  utmost  Impwtance  to  a  defendant  that 


the  facts  given  In  evidence  by  the  [wosecu* 
tlon  shall  consist  exclusively  of  the  transac- 
tion which  forms  the  subject  of  the  Indict- 
ment, and  which  he  has  come  prepared  to  an- 
swer. And  yet,  while  this  Is  the  general 
rule,  the  exceptloDS  to  It  are  so  numerous 
that  it  has  been  said,  'It  ta  difficult  to  deter- 
mine which  Is  the  more  extensive,  the  doc- 
trine or  the  acknowledged  exceptions.' 
Trogdon  v.  Com..  31  Grat.  870.  In  cases 
where  the  prosecution  relies  on  circumstan- 
tial evidence  for  a  convlctlcm,  and  the  evi- 
dence offered  forms  logically  one  link  In  the 
chain  of  circumstances,  tending  to  show  that 
he  who  committed  the  one  crime  must  have 
committed  the  other,  or  is  so  intermingled 
and  connected  with  the  crime  charged  as  to 
form  one  entire  transaction,  it  is  admissible, 
although  It  may  tend  to  prove  distinct  fel- 
onies. The  pnrpose  of  such  proof,  however, 
should  he  explained  in  the  charge  of  the 
court.  Whart.  Cr.  Ev.  f  31;  Brown  v.  Oom., 
76  Pa.  319;  Mason  t.  State.  42  Ala.  632; 
Long  V.  Stete,  11  Tex.  App.  881;  Jones  v. 
Same,  14  Tex.  App.  Si;  House  v.  Same, '16 
Tec.  App.  25;  Heath  v.  Com.,  1  Rob.  (Va.) 
786.  'It  frequently  happens.*  says  Brocken- 
brough,  J.,  'that,  as  the  evidence  of  chrcum- 
stances  must  be  resorted  to  for  the  purpose 
of  proving  the  commission  of  the  particular 
offense  charged,  the  proof  of  these  circum- 
stances Involves  the  proof  of  other  acts,  el* 
ther  criminal  or  apparently  Innocent  In 
such  cases  It  Is  proper  that  the  chain  of  evi- 
dence should  be  untooken.  If  one  or  more 
links  of  that  chain  constat  of  drcnmstaoces 
which  tend  to  ivove  the  prisoner  has  been 
guilty  of  other  crimes  than  that  changed,  this. 
Is  no  reason  why  the  court  should  exclude 
those  circumstances.  They  are  so  Intimate* 
1.V  connected  and  blended  with  the  main 
facts  adduced  In  evidence  that  they  cannot 
be  departed  from  with  propriety,  and  there 
Is  no  reason  why  the  criminality  of  such  Inti- 
mate and  connected  circumstances  should  ex- 
clude them  more  than  other  facts  apparently 
Innocent*  Walker  y.  Com.,  1  Leigh.  574." 
In  the  light  of  the  foregoing  discussion  and 
authorities,  we  think  the  evidence  was  prop- 
erly admitted.  The  state  wlas  relying  upon 
circumstantial  evidence,  and  the  circumstan- 
ces detailed  by  the  Japanese  witnesses,  we 
think,  wore  such  as  should  properly  have 
gone  to  the  jury,  and  it  was  for  the  jury  to 
determine  from  the  circumstances  what  con- 
nection, if  any,  appellants  had  with  the  crime 
charged.  Property  taken  from  the  place  of 
the  alleged  burglary  was  found  In  a  car  on 
the  railroad  track  whore  the  defendants  were 
found  when  arrested.  Two  defendants  had 
already  entered  a  plea  of  guilty.  The  state 
sought  to  show  that  all  the  defendants  had 
participated  tat  the  burglary,  and  therefore 
sought  to  trace  the  whereaboute  of  the  men 
from  the  time  pf  the  burglary  until  the  time 
of  their  arrest.  It  was  competent  for  the 
stete  to  show  that  the  men  were  in  the  im- 
mediate vicinity  of  the  crime  charged  aa 
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bearing  upon  the  possibility  that  they  could 
have  engaged  therein.  The  testimony,  of  the 
Japanese  witnesses  was  such  as  was  proper 
for  the  Jury  to  consider  in  that  connection, 
and  as  showing  circumstancae  tending  to 
trace  their  movements  afterwards  up  to  the 
time  of  their  arrest. 

We  now  recur  to  the  assignment  of  error 
that  the  court  denied  the  motion  to  direct  a 
verdict  of  not  guilty.  As  already  stated, 
this  motion  was  first  made  at  the  close  of 
the  state's  testimony.  We  have  examined 
the  testimony  In  the  record,  and  from  the 
foregoing  discussion  It  will  be  observed  that 
we  thlnlt  the  circumstances  In  evidence  were 
snch  as  the  state  bad  the  right  to  have  sub- 
mitted to  the  Jury.  The  appellants,  when  ar- 
rested, were  In  company  with  those  who  had 
been  admittedly  connected  with  the  crime. 
There  was  also  evidence  that  the  five  men 
had  been  seen  together  Just  outside  of  the 
town  of  Arlington  between  6  and  7  o'clock 
In  the  evening  of  the  night  the  burglary 
was  committed.  Property  taken  from  the 
place  of  the  burglary  was  found  at  the  place 
of  arrest,  and  other  property  was  also  found 
at  the  same  place,  which  belonged  to  the 
occupants  of  the  Japanese  house;  and  the 
testimony  showed  that  four  or  five  men  were 
present  at  said  house,  and  that  they  went 
from  there  In  the  direction  where  appellants 
and  their  codefendants  were  found  and  ar- 
rested the  next  day.  Under  these  circum- 
stances we  think  It  was  for  the  Jury  to  say 
whether  appellants  were  jwrtlclpantB  In  the 
crime  charged.  The  motion  was  renewed  at 
the  close  o£  all  the  testimony.  It  is  true 
one  of  the  defendants  who  had  entered  a 
plea  of  guilty  testified  that  he  and  his  co- 
defendant,  who  had  acknowledged  the  crime, 
alone  committed  It;  but  It  was  for  the  Jury 
to  weigh  his  testimony  In  connection  with 
the  circumstances  shown  by  the  state.  In 
State  V.  Maldonado,  21  Wash.  653,  59  Pac. 
489,  this  court  said:  "The  other  assignments 
Of  error  all  go  to  the  effect  that  the  evidence 
was  not  sufficient  to  Justify  the  verdict.  An 
eramlnatlon  of  the  evidence  in  the  case  Im- 
presses us  with  the  fact  that  it  was  not  very 
strong,  and  that  the  Jury  might  reaacmably, 
In  the  opinion  of  this  court,  have  found  the 
defendant  not  guilty;  but  there  was  suffi- 
cient «vldence.  If  uncontradicted,  to  warrant 
the  Jury  In  bringing  In  a  verdict  of  guilty, 
and,  the  Jury  being  the  tribunal  updn  which, 
by  our  laws  and  constitution.  Is  especially 
Imposed  the  duty  of  weighing  the  testimony, 
and  having  so  weighed  the  testimony  and 
found  against  tiie  defendant,  It  Is  not  the 
province  of  this  court  to  disturb  their  ver- 
dict." Appellants  cite  State  v.  Morgan,  21 
Wash.  3^,  58  Pac.  215,  in  support  of  this 
assignment  of  error.  In  that  case  the  In- 
formation charged  all  the  defendants  direct- 
ly with  breaking  and  entering  the  bouse. 
The  court  says,  "Thole  was  no  testimony 


tending  to  show  that  appellant  was  iH-esent 
whf  n  the  crime  was  committed."  The  trial 
court  Instructed  the  Jury  that  If  the  appel- 
lant was  absent,  and  by  counsel  or  wadet- 
standing  between  himself  and  the  person  or 
persons  who  did  make  the  entry  assisted 
therein,  they  should  find  him  guilty.  It  wis 
held  that,  as  the  information  did  not  charge 
the  api>ellant  with  aiding  and  assisting,  bot 
did  charge  him  directly  with  breaking  and 
entering,  there  was  a  fatal  variance  betweea 
the  charge  and  proof  by  reason  of  the  pro- 
vision of  the  statute  (section  6842,  Ballln- 
ger's  Ann.  Codes  &  St),  as  follows:  "The 
indictment  or  Information  must  be  direct 
and  certain  as  It  regards  •  •  ♦  the  partic- 
ular circumstances  of  the  crime  charged." 
The  (H>Inion  followed  the  rule  announced  io 
State  T.  GIfford,  19  Wash.  464,  63  Pac.  TOO, 
also  cited  by  appellants,  to  the  effect  tbat 
one  charged  with  the  crime  of  committing 
rape  could  not  be  convicted  as  a  mere  acces- 
sory, but  that  to  place  him  upon  trial  as  aa 
accessory,  he  must  be  charged  with  the  crime 
of  rape  "committed  as  follows:  By  procur- 
ing." etc.,  followed  by  a  statement  of  the 
facts  the  accused  Is  expected  to  meet  The 
cas^  therefore  do  not  seem  to  be  In  point 
here.  There  Is  no  charge  In  the  Informa- 
tion or  claim  in  the  testimony  that  appd- 
lants  were  only  accessories.  The  charge 
was  that  of  a  breaking  and  entering,  and. 
while  there  Is  no  direct  evidence  of  the 
fact  that  appellants  did  break  and  enter,  yet 
certain  circumstances  relied  upon  to  show 
that  appellants  were  actually  present  at  tlie 
time  of  the  burglary  were  submitted  to  the 
Jury,  and  it  was  a  fact  for  them  to  determine 
whether  appellants  did  break  and  enter.  By 
their  verdict  they  found  such  to  be  the  fact 
It  is  seldom  that  direct  proof  that  the  ac- 
cused persons  broke  and  entered  can  be  had, 
but  circumstances  often  lead  to  the  flndhig 
by  the  Jury  that  such  Is  the  fact  It  b 
within  t^ielr  province  to  so  find  If  they  be- 
lieve It  to  be  true  from  a  chain  of  circum- 
stances  wUch  renders  it  possible  to  have 
been  true.  ' 

It  Is  also  assigned  as  error  that  the  court 
permitted  the  following  question  and  answer 
over  objection:  "Question.  He  showed  no 
curiosity  to  find  out  what  he  was  arrested 
for?  Answer.  Xo,  sir;  he  did  not  seem  to." 
This  may  have  been  technically  erroneoas, 
as  calling  for  a  conclusion;  and  while  the 
more  proper  course  would  hiive  been  to  ask 
what  the  appellant  did,  and  leave  the  Jorr  to 
determine  as  to  what.  If  any,  curiosity  was 
shown,  yet  we  do  not  believe  it  was  sncb 
material  error  as  was  prejudicial  to  appel- 
lants, and  such  as  would  Justify  a  reversal 
of  the  judgment 

The  Judgment  is  therefore  afllrmed. 

REAVIS,  C.  J.,  and  MOUNT,  PUtLBB- 
TON,  WHITE,  and  DUNBAB,  JJ.,  concur. 
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SCHONBOBN  T.  8CH0NB0BM. 
(Supreme  Conrt  of  WashiDgtoii.   Feb.  26, 
1902.) 

HUSBAND    AND    WIPB-SBPARATH  MAINTB- 
NANCE-PBRIOD  OP  ABANDONMENT- 
COMPLAIN  T^EV  I D  EINCB . 

1.  A  complaint  by  a  wife  for  separate  maio- 
teoance,  averriug  that  defendant,  without 
canse  or  proTOcntion,  left  plaintiff,  and  ever 
since  ha«  and  still  does  refose  to  live  or  co- 
habit with  her,  and  maintains  that  he  will 
never  live  with  or  support  her,  sufflciently  al- 
leges an  abandonment. 

2.  The  abandonment  need  not  continue  for 
one  year  or  for  any  fixed  time  to  entitle  the 
wife  to  separate  maintenance. 

3.  Testimony  that  a  husband,  25  days  before 
the  bringing  of  an  action  for  separate  maiote- 
nauce,  left  his  wife,  and  refused  to  return  to 
her,  that  on  the  same  day  he  notified  a  grocer 
not  to  furnish  her  any  more  provisions  on  his 
credit,  and  later  suggested  that  she  secnre  a 
divorce,  does  n«t  sufficiently  show  a  refusal  to 
provide  for  her  to  support  her  action  for  sep- 
arate maintenance,  especially  where  be  has 
during  that  period  given  her  money  which,  so 
far  as  appears,  Is  sufflcieut  for  ber  support  in 
her  usnal  style  of  living  during  that  time. 

Dunbar,  J.,  dissenting. 

Appeal  from  superlw  court,  King  county; 
W.  R.  Bell,  Judge. 

Action  by  Minnie  K.  Schonborn  against 
Louis  K.  Schonborn.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed. 

James  J.  McCafferty  and  John  F.  Dore.  for 
appelant  Bennett;  Whltham  &  Lund,  for 
respondent 

MOUNT,  J.  This  action  was  brought  by 
respondent  against  appellant  for  separate 
maintenance.  Upon  the  trial  the  court  en- 
tered a  decree  requiring  appellant  to  pay  to 
respondent  the  sum  of  ¥40  ptf  month  for  ber 
support.  From  this  decree  defendant  ap- 
peals, alleging  several  errors.  The  first  is 
that  the  complaint  does  not  state  a  cause  of 
action.  The  complaint,  aft«r  alleging  the 
marriage  on  October  18,  1900,  and  resldeDce 
In  the  state  for  more  than  one  year,  reads 
as  follows:  "(3)  That  from  the  18th  day  of 
October,  A.  D.  1900,  they  continued  to  live 
and  cohabit  together  as  man  and  wife  In 
this  state,  tUl  January  1,  1901,  when  the 
defradant,  without  cause  or  provocation, 
left  said  plaintiff,  and  ever  since  has  and 
still  does  refuse  to  live  or  cohabit  with  her, 
and  maintains  that  he  will  nevw  live  with 
nor  support  her;  that  she  has  no  property  or 
Income  w  means  of  support,  and  is  wholly 
dependent  upon  said  defendant;  that  the 
said  defendant  Is  a  strong,  able-bodied  man, 
possessing  lai^  means,  amounting  to  $45,- 
000,  besides  valuable  mining  property  In 
Alaska;  that  notwithstanding,  however,  said 
d^endant  has  refused,  and  stin  does  refuse, 
to  make  suitable  provisions  for  said  plaintiff 
or  any  provision,  and  threatens  to  leave  the 
state,  leaving  plaintiff  in  a  destitute  condi- 
tion." It  is  claimed  that  there  Is  no  allega- 
tl<m  of  abandonment.  The  complaint  as 
above  quoted  dearly  states  that  Ihe  defend- 


ant, on  January  1,  1901,  without  cause  or 
provocation,  left  the  plaintiff,  and  has  ever 
since  and  still  does  refuse  to  live  and  cohabit 
with  her,  and  maintains  that  he  never  will 
live  with  nor  support  her.  This  allegation 
I3  sufficient  It  certainly  states  facts  which 
show  an  abandonment.  It  ts  not  necessary 
that  the  abandonment  shall  continue  for  a 
year,  as  contended  for  by  api>ellant  or  for 
any  otber  fixed  period  of  time.  It  Is  settled 
in  this  state  that  courts  have  Jurisdiction  to 
grant  separate  maintenance  to  the  wife  with- 
out divorce.  To  maintain  the  action,  it  is 
sufficient  for  the  complaint  and  the  facts  to 
show  an  abandonment  without  cause,  and  a  * 
neglect  or  refusal  on  the  part  of  the  husband, 
having  ability,  to  support  his  wife,  or  such- 
neglect  as  amounts  to  refusal.  Kimble  v. 
Kimble,  17  Wasb.  75,  49  Pac.  216:  Bran- 
BCheld  V.  Hrauscheld  (filed  Feb.  18,  1902)  67 
Pac.  812. 

It  Is  next  alleged  as  wror  that  the  court 
denied  appellant's  motion  for  a  nonsuit  at 
the  close  of  respondent's  evidence,  and  also 
denied  a  motion  to  dismiss  at  the  close  of  all 
the  evidence  In  the  case.  This  question  In- 
volves a  consideration  of  the  evidence.  As 
shown  by  the  record,  plaintiff  testified  as 
follows  (we  quote  her  evidence  in  full): 
"That  she  was  married  to  the  defendant, 
Louis  K.  Schonborn,  about  the  18th  day  of 
OctobOT,  1900;  that  Immediately  after  their 
marriage  they  left  Seattle  on  their  wedding 
trip,  and  were  absent  for  the  period  of  about 
five  weeks;  during  that  period  the  relations 
between  the  plaintiff  and  the  defendant  were 
harmonious;  that  on  or  about  the  26th  of 
November,  1900,  they  returned  to  the  city 
of  Seattle  and  took  up  their  reaid«ice  with 
the  mother  of  the  plaintiff;  that  from  said 
last-mentioned  date  until  about  the  1st  day 
of  January,  1901,  the  plaintiff  and  the  de- 
fendant continued  to  reside  with  the  plain- 
tiff's mother;  that  during  said  last-men- 
tioned period  there  was  no  serious  trouble 
or  difference  arose  between  said  parties, 
oth»  than  minor  differences  over  matters 
arising  in  Mmnectloii  with  the  household, 
such  as  the  savant,  the  defendant's  conduct 
at  table,  and  in  regard  to  tbe  deference  to 
be  shown  to  the  plaintlfF's  mother;  that  on 
the  day  mentlMied,  to  wit,  the  1st  day  of 
January.  1901,  the  defendant  without  notion 
to  the  plaintiff,  left  the  place  where  tbey 
bad  been  resl^ng,  and  took  with  him  bla 
trunk  and  persmial  ^ects;  that  thereafter 
on  two  separate  oceasiras  tbe  plaintiff  and 
defendant  met  and  discussed  the  question  of 
again  living  together,  the  defendant  main- 
taining that  he  would  not  return  to  reside 
In  the  house  of  the  plaintiff's  mother,  but 
was  willing  to  establish  a  home  etoewhere 
in  the  c^ty;  that  on  the  second  of  these  oc- 
casions the  defendant  gave  the  plaintiff  the 
sum  of  fifty  dollars;  Hiat  tiiereafter,  on  the 
24th  of  Januarj',  the  plaintiff  and  defendant 
were  brought  together  In  the  office  of  the 
plaintiff's  attorney,  and  for  a  period  of  about 
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four  hours  discussed  tbeir  troubles  and  dif- 
ferences, and  endeavored  to  effect  some  solu- 
tion of  them;  that  at  that  meeting  the  de- 
fendant tefiised  to  return  and  live  with  the 
ptalntlfT,  either  at  the  house  of  her  mother 
or  elsewhere,  and  suggested  to  h^  that  she 
take  steps  to  secure  a  divorce;  that  there- 
upon the  meeting  broke  up,  and  on  the  day 
following,  to  wit,  tbe  25tb  day  of  January, 
1901,  tile  summons  and  complaint  In  this 
action  were  serred  upon  the  defendant;  that 
prior  to  the  marriage  of  the  plaintltT  and  de- 
fendant the  defendant  stated  to  the  plaintiff 
that  he  was  possessed  of  the  sum  of  twenty- 
five  hnndred  dollars  In  cash,  and  subsequent 
to  their  marriage  he  admitted  to  her  that  the 
first  statement  was  not  correct,  and  that  he 
In  fact  owned  about  thirty-five  hundred  dol- 
lars in  cash;  that  from  other  sources  she 
learned  that  be  was  worth  In  property  and 
cash  about  forty  thousand  dollars."  On 
cross-examination  plaintiff  testified  that  she 
was  37  years  of  age,  but  denied  generally 
that  there  bad  been  any  serious  trouble  or 
difficulty  between  herself  and  the  defendant; 
that  she  had  devoted  her  time  to  housekeep- 
ing, with  some  assistance  from  the  defend- 
ant and  that  no  complaint  had  been  made 
by  her  against  blm,  and  she  was  not  aware 
of  any  complaint  that  be  bed  to  make 
against  her,  and  that  she  had  been  support- 
ing herself  prior  to  ber  marriage;  bed  been 
employed  as  stenographer,  and  had  support- 
ed herself.  W.  H.  Murpby  testified  as  fol- 
lows: "That  on  the  morning  of  the  1st  of 
January  the  defendant  came  to  bis  place  of 
business  In  the  town  of  Fremont,  near  where 
the  parties  were  then  residing,  and  stated 
that  be  was  going  away,  and  for  the  witness 
not  to  furnish  any  more  groceries  to  his 
wife  on  defendant's  credit;  that  the  hour 
was  about  7  a.  m.,  and  at  that  time  It  was 
snowing  hard."  The  remaining  witnesses 
for  plaintiff  testified  that  plaintiff  and  de- 
fendant during  the  time  they  were  living 
together  "seemed  to  get  along  smoothly  and 
happily."  The  gist  of  this  character  of  ac- 
tion is  the  failure' of  the  busband  to  perform 
a  legal  duty  be  owes  to  his  wife,  viz.,  to  sup* 
port  her.  This  failure  of  the  busband  may 
be  shown  in  one  of  two  ways:  First,  by  an 
express  refusal;  or,  second,  by  such  neglect 
as  would  amount  to  a  refasal.  There  is  no 
evidence  of  express  refusal  in  this  case.  The 
evidence,  viewed  in  Its  most  favorable  light 
for  the  respondent.  Is  that  on  January  1, 
1901,  without  notice  to  ber  and  without 
cause,  the  appellant  left  the  place  where 
th^  had  been  residing,  took  with  him  his 
trunk  and  personal  effects,  and  refused  to 
return  and  live  With  respondent  On  the 
same  day  be  notified  the  grocer  not  to  fur- 
nish any  more  provisions  on  his  account 
On  January  24th,  appellant  suggested  to  re- 
spondent that  she  take  steps  to  secure  a  di- 
vorce. Prior  to  this  time  he  bad  given  her 
$r»0  In  money.  On  the  2yth  day  of  January 
this  action  for  separate  maintenance  waa 


b^gun.  This  evidence  shows  that  appellant 
refused  to  live  and  associate  with  respond- 
ent and  also  that  appellant  desired  respond- 
ent to  procure  a  divorce  from  blm.  It  also 
shows  that  appellant  had  withdrawn  finan- 
cial credit  on  his  account.  These  facts  with 
nothing  to  the  contrary  may  have  been  suffi- 
cient to  sustain  the  actlcm.  If  the  plaintiff 
had  shown  no  other  means  of  support  and 
that  she  w;as  wholly  dependent  upon  her 
husband,  and  was  therefore  compelled  to 
live  upon  the  charity  of  strangers,  or  even 
relatives,  or  If  the  evidence  had  disclosed  a 
necessity  for  credit  or  money  with  which  to 
procure  the  usual  requirements  of  a  person 
occupying  her  positlcm  In  life,  which  monej* 
or  credit  bad  been  refused  her.  But  there 
is  no  such  showing  In  this  case.  There  is  no 
evidence  of  neglect  to  furnish  sui^rt;  no 
evidence  of  the  want  of  ai^  necessary  re- 
quirements. On  the  other  hand,  the  appel- 
lant after  the  abandonment  gave  the  re- 
spondent $50  In  money,  and,  for  all  that  ap- 
pears In  the  record,  this  was  amply  sufficient 
for  her  present  needs.  There  was  nothing 
to  show  that  be  did  not  Intend  to  condnoe 
ber  a  periodical  allowance.  The  mere  facts 
that  a  man  refuses  to  live  with  his  wife  fw 
a  period  of  25  days,  and  refuses  to  allow  her 
to  contract  debts  for  groceries  on  his  ac- 
count, and  desires  her  to  have  a  divorce  from 
blm,  cannot  be  held  to  be  proof  that  he  re- 
fuses to  provide  for  her,  especially  where 
be  has  contributed  money  whlcb  may  be 
sufficient  for  her  support  in  her  usual  s^le 
of  living,  during  that  time. 

The  findings  of  the  court  upon  the  ques- 
tion under  discussion  are  as  follows:  "(4) 
That  on  the  1st  day  of  January,  1001,  the  de- 
fendant left  and  abandoned  said  plahitiff 
without  making  any  provision  for  her  snp- 
port  except  as  hereinafter  stated,  and  with- 
out sufficient  cause  or  provocation;  that  the 
plaintiff  has  limited  means  of  support;  that 
the  defendant  is  an  able-bodied  man.  and 
possesses  means  to  support  said  plaintiff  in 
a  proper  manner.  •  •  *"  "(7)  That  dur- 
ing the  said  period  of  separation,  to  wit 
between  the  1st  and  23d  days  of  Janauy. 
1001.  the  defendant  p&id  the  plaintiff  tiie 
sum  of  ¥50.  <S)  That  f40  per  month  is  a 
reasonable  sum  to  be  allowed  plaintiff  for 
her  maintenance  and  8upp<Hrt" 

There  Is  no  finding  In  the  record  of  the 
trial  court  that  the  defendant  at  any  time 
refused  or  neglected  to  provide  maintenance 
for  the  plaintiff,  and  we  cmiclude  that  such 
was  not  the  fact  The  learned  trial  coart 
seems  to  have  assumed  that  where  tha«  Is 
abandonment  without  suitable  provision  bav* 
Ing  been  first  made  tbe  actitm  will  lie.  bnt 
such  cannot  be  held  to  be  tbe  rule.  In  some 
states,  where  tbe  courts  have  JurlsdictitMi  to 
award  alimony  to  tbe  wife  without  divorce, 
it  is  held  that  a  decree'  cannot  be  made  to 
operate  upon  specific  property,  but  must  be 
for  a  i)eriodlc  allowance.  2  BIsb.  Mar.  Jb 
DlT.  1 141^;  Stew.  Mar.  &  DIV.  {  719;  1  Eb& 
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PI.  &  Prac.  p.  410;  Murray  t.  Murray,  84 
Ala.  3tt3.  4  South.  239;  Lockrldge  t.  Lock-- 
rldtce,  3  Dana,  28,  28  Am.  Dec.  52;  Almond 
T.  Almond  (Va.)  16  Am.  Dec.  781. 

Certainly  courts.  In  the  absence  of  statu- 
tory provisions,  have  no  Jorlsdlctlon  to  main- 
tain tbe  action  simply  because  a  husband 
wbo  has  abandoned  bis  wife  has  not  pro- 
Tided  an  annuity  for  her  support,  or  has  not 
delivered  Into  her  possewlon  a  portion  or  all 
of  bis  property.  When  there  Is  a  refusal  to 
provide  tbe  neceBsary  support,  either  before 
or  aft«  a  decree  of  the  court  requiring  such 
support  to  be  sItct,  the  court  may.  In  a 
proper  case,  enforce  obedience  In  some  ade- 
quate and  substantial  way.  King  v.  Miller, 
10  Wash.  274.  38  Pac.  1020;  Trumble  v. 
Trumble  (Wash.)  HH  Pac.  124.  Bat  until  re> 
fusal  appears  tbe  court  may  not  preanme 
sncta  to  exist 

In  arriving  at  onr  conclusion  In  this  case 
we  have  not  considered  the  evidence  of  tbe 
defendant  below,  and  have  given  the  moat 
favorable  construction  possible  to  the  evi- 
dence of  tbe  plaintlEF.  Tbe  defendant,  how- 
ever, testified  that  be  did  not  Intend  -to  aban- 
don his  wife;  t>at  he  only  refused  to  live 
with  her  at  the  home  of  her  mother;  that 
be  requested  her  to  live  at  some  other  place 
with  blm,  which  she  refused  to  do;  that,  In 
addition  to  the  fSO  mentioned,  be  offered 
her  $25,  which  she  refused  to  take.  For  tbe 
reason  that  no  refusal  to  provide  for  re- 
spondent was  shown,  the  court  abould  have 
sustained  tbe  motion  to  dismiss.  The  cause 
to  therefore  reversed,  with  Inatmctlraa  to 
tbe  lower  court  to  dtomiss  tbe  actlcm. 

REAVIS,  a  J.,  and  HADLET,  AXDERS. 
and  WHITE,  JJ.,  concur 

FULLERTON,  J.  I  concur  In  the  result 

DUNBAR,  J.  I  dissent 

(27  Wash.  429) 
-  BfiMIMGTON  V.  FIDEUTT  ft  DEPOSIT 
CO.  OF  MARYLAND. 

(Supreme  Oburt  of  WasUngton.    Feb.  25, 
1902.) 

■MPLOTft'B  SURETY  BOND  —  DEFALCATIONS — 
IMMEDIATE  NOTICE  —  SETTLEMENT  —  CON- 
DByaNATION— WARRANTIES  — QCESTION  FOR 
JURY. 

1.  Where  an  employe's  sarety  bond  is  fairly 
and  reasoaably  misceptible  to  two  conetnic- 
tions,  one  favorable  and  the  other  unfavorable 
to  the  insurance  company,  the  latter,  if  consist- 
ent with  the  object  for  which  tbe  contract  was 
made,  must  be  adopted. 

2-  Au  employe's  sorety  bond  provided  that 
the  employer  shoald  give  the  company  imme- 
diate notice  of  the  discovery  of  any  loss  or  de- 
fault <i>id  shonid  file  his  claim,  with  full  par- 
ticulars. Immediately  thereafter,  and  that  the 
bond  should  be  void  if  Immediate  notice  was 
not  given.  An  employer  discovered  defalca- 
tions of  his  bookiceeper  on  August  20th.  but 
(iid  not  notify  the  company  until  October  3d, 
He,  however.  Immediately  endeavored  to  secure 
a  bookkeeper  to  ascertain  the  exact  amount  of 


the  defalcations.  Cue  was  obtained  al>out 
September  Ist,  and  finished  liis  examiuation 
October  2d;  notice  being  sent  tbe  day  follow- 
ing. Held  a  question  for  the  jury  whether  tbo 
notice  was  given  within  the  required  time. 

3.  An  employe's  surety  bond  provided  that  if 
the  employer,  without  previous  notice  to  and 
consent  of  the  company,  iutrueted  the  employe 
with  money  or  property  after  discovery  of  liis 
dishonesty,  the  ixnid  uioald  be  void.  An  em- 
ployer discovered  defalcations  of  his  bookkeep- 
er on  Au^st  20tli.  His  business  was  large, 
and  in  such  condition  that  he  could  find  no  one 
else  to  talie  charge  of  the  office,  but  he  finally 
secured  another  Bookkeeper,  who  could  not  re- 
port for  several  days.  In  the  meantime  he  was 
called  out  of  the  rtate  on  business,  and  left 
the  defaulting  bookkeeper  ]u  charge,  who  in 
his  absence  forged  sevMal  checks.  Notice  of 
the  bookkeeper's  dishonesty  was  sent  tbe  com* 
pany  October  3d.  Htli,  that  the  company  was 
not  liable  for  defalcations  occurring  after  Au- 
gust 20th. 

4.  An  employe's  surety  bond  provided  that  If 
the  employer  condoned  any  act  Cor  which  the 
company  might  be  liable,  or  made  any  settle- 
ment with  the  employe,  the  bond  should  be 
void.  A  defaulting  employe  turned  over  cer- 
taiu  money  and  property  to  his  employer, 
which  were  received  by  the  latter  "for  whom  H 
might  concern,"  and  credited  on  the  shortage. 
Held  not  a  settlement  or  condonation,  within 
the  condition  recited. 

6.  An  employe's  surety  iMnd  provided  for  its 
renewal  from  year  to  year.  At  the  time  of  its 
issuance  the  employer  agreed  to  make  monthly 
examinations  of  tne  employe's  accounts,  and 
did  so,  as  agreed.  The  bond  expired  July  1st, 
and  afterwards,  on  July  aoth,  the  em^oyer, 
having  examined  tbe  books,  made  a  renewal 
certificate  reciting  that  they  were  correct,  and 
all  moneys  accounted  for;  and  an  extension  of 
the  policy  was  granted.  The  books  were  ap* 
parently  correct,  but,  as  a  matter  of  fact,  de- 
falcations had  occurred,  which  au  expert  might 
have  detected.  BeU  that  nnder  the  drcum- 
stances,  the  certificate  was  a  representation  of 
a  fact,  and  not  a  warranty  of  Its  truUi. 

Appeal  from  superior  court  Pierce  coun- 
ty; W.  O.  Chapman,  Judge. 

Action  by  W.  H.  Remington  against  the 
Fidelity  &  Deposit  Company  of  Maryland. 
Judgment  for  defendant,  and  tdalndff  ap- 
peals. Reversed. 

William  M.  Harv^  and  James  M.  Ashton, 
for  appellant   Wllshlre  ft  Kans^  and  Ira 

A.  Town,  for  respondent. 

MOUNT,  J.  Appellant  about  the  month 
of  May,  1S08,  employed  one  John  F.  Bishop 
as  bis  cashier  and  bookkeeper  In  tbe  city  of 
Tacoma.  At  tbe  time  of  this  employment 
Mr.  Bishop  was  required  to  furnish  to  ap- 
pellant a  surety  company  bond  protectlns 
api>ellBnt  against  dishonesty.  Respondent 
on  July  12,  1898,  Issued  its  band,  substan- 
tially as  follows:  "Whereas,  John  Franklin 
Bishop,  hereinafter  called  the  'employ^,'  has 
been  appointed  to  the  position  of  cashier 
and  bookkeeper  in  tbe  service  of  William  H. 
Remington,  hereinafter  called  the  'employer,' 
and  has  been  required  to  furnish  a  bond  for 
bis  honesty  In  tbe  performance  of  bis  duties 
in  the  said  position;  and  whereas,  the  em- 
ployer baa  delivered  to  the  Fidelity  and  De- 
posit Company  of  Maryland,  a  cwporation 
of  the  state  of  Maryland,  hereinafter  called 
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the  'company,*  certain  statements  aod  dec- 
larations relative  to  the  duties  and  accounts 
of  the  employ^,  the  manner  of  conducting 
the  bnsiness  of  the  employer,  and  other  mat- 
ters, which,  together  with  any  statements 
or  declarations  hereinafter  required  by  or 
lodged  with  the  company,  do  and  shall  con- 
stitute an  essential  part  and  form  the  basis 
of  this  contract:  Now,  therefore,  in  consid- 
eration of  the  sum  of  $35  paid  as  a  premium 
for  the  period  from  July  1,  1898,  to  July  1, 
It  at  12  o'clock  noon,  and  upon  the  faith 
of  the  said  statements  and  declarations  as 
aforesaid  by  the  employer,  It  is  hereby 
agreed  and  declared  that,  subject  to  the  pro- 
visions and  conditions  herein  contained, 
which  shall  be  conditions  precedent  to  the 
right  on  the  part  of  the  employer  to  recover 
Under  this  bond,  the  company  shall,  at  the 
expiration  of  three  months  next  after  proof 
of  a  pecuniary  loss,  as  hereinafter  mention- 
ed, has  been  given  to  the  company,  reim- 
burse to  the  employer,  to  the  extent  of  the 
sum  of  $5,000,  and  no  further,  such  pecun- 
iary loss  as  the  employer  shall  have  sus- 
tained by  any  act  of  fraud  or  dishonesty 
amounting  to  larceny  or  embezzlement  upon 
the  part  of  the  employ^  in  the  performance 
of  the  duties  of  the  office  or  position  In  the 
service  of  the  employer  hereinbefore  re- 
ferred to,  as  the  same  have  been  stated  in 
writing  by  the  employer  to  the  company, 
and  occurring  during  the  continuance  of  this 
bond,  and  discovered  during  said  continu- 
ance, or  within  six  months  after  the  death, 
resignation,  or  removal  of  the  employ^  from 
the  service  of  the  employer,  or  the  expira- 
tion or  cancellation  of  this  bond,  whichever 
of  these  events  shall  first  happen.  This 
bond  may  be  continued  from  year  to  year, 
at  the  option  of  the  employer,  at  the  same 
or  an  agreed  premium  rate,  so  long  as  the 
company  shall  consent  to  receive  the  same, 
in  which  event  the  company  shall  remain 
liable  for  any  act  of  fraud  or  dishonesty 
amounting  to  larceny  or  embezzlement  com- 
mitted by  the  employe  bet\veen  the  original 
date  of  this  bond  and  the  time  to  which  It 
shall  have  been  continued:  provided,  that 
the  liability  of  the  company  as  surety  for 
the  employs  to  the  employer  shall  not  ex- 
ceed the  amount  above  written,  whether 
the  loss  shall  occur  during  the  term  named, 
or  during  any  continuation  or  continuations 
thereof,  or  partly  during  the  said  term  and 
partly  during  said  continuation  or  continua- 
tions; that  the  employer  shall  immediately 
give  the  company  notice,  in  writing,  by  a 
registered  letter  addressed  to  the  president 
of  the  company,  Baltimore.  Maryland,  of 
the  discovery  of  any  default  or  loss  here- 
under, and  shall  file  with  the  company  bis 
claim  hereunder,  with  full  particulars  Uiere- 
of  (duly  certified  to,  If  required  by  the  com- 
pany), immediately  tlioi-enfter,  and  any 
claim  which  shall  not  be  filed  by  the  em- 
ployer with  the  company  within  six  months 
after  the  expiration  or  cancetlatioD  of  this 


bond,  or  within  six  months  after  tbe  em- 
ploy6  shall  have  ceased  to  be  in  the  em- 
ployer's service,  shall  not  be  payable  hnre- 
under,  and  upon  the  making  of  such  claim 
this  bond  shall  wholly  cease  and  deter- 
mine as  regards  any  liability  for  any  act 
of  the  employs  committed  subsequent  to  the 
discovery  of  such  loss,  and  this  bond  shall 
be  surrendered  to  the  company  on  pay- 
ment of  such  claim;  •  *  •  that  this 
bond  shall  become  void,  as  to  any  claim  tor 
which  the  company  is  responsible  hereunder 
to  the  employer,  If  the  'employer  shall  fail 
to  notify  tbe  company  of  the  occurrence  of 
such  act  immediately  aft^  it  shall  have 
come  to  the  knowledge  of  tbe  employer. 
And  if,  without  previous  notice  and  consent 
of  the  company  thereto,  the  employer  baa 
Intrusted  or  shall  Intrust  the  employe  with 
monej',  securities,  or  other  personal  proper- 
ty, after  having  discovered  any  act  of  dis- 
honesty,  or  condones  any  act  for  which  the 
company  may  be  liable  hereunder,  or  makes 
any  settlement .  with  the  employe  for  any 
loss  hereunder,  this  bond  shall  be  null  and 
void,  and  any  willful  misstatement  or  sup- 
pression of  facts  In  any  claim  hereunder 
renders  this  bond  void  from  the  beglnDiog." 
This  bond  was  at  its  expiration  on  July  1, 
1899,  continued  in  force  until  July  1,  1900. 
Prior  to  the  time  of  the  issuance  of  tbe  cer- 
tlflcate  continuing  the  bond  in  force,  appel- 
lant made  a  certificate  as  follows:  "This  Is 
to  certify  that  on  the  20th  day  of  July,  1899, 
the  books  and  accounts  of  Mr.  J.  F.  Blsb<v. 
In  our  employ  as  bookkeeper  and  cashier, 
were  examined  by  us,  and  we  find  them: 
correct  In  every  respect,  and  all  mooeye 
handled  by  him  accounted  for. .  He  has  per- 
formed his  duties  In  an  acceptable  and  sat- 
isfactory manner,  and  we  know  of  no  rea- 
son why  his  guaranty  bond  should  not  be 
continued.  His  salary  Is  now  $100,  and  he 
Is  employed  as  same.  Dated  Tacoma, 
Wash.,  July  24th,  1889.  [Signed]  W.  H. 
Kemington,  Employer."  At  the  time  this 
certificate  was  made,  and  for  some  time 
thereafter,  appellant  had  no  knowledge  or 
suspicion  that  Mr.  Bishop  was  In  default  or 
dishonest  In  any  way;  but  In  fact  at  that 
time  Bishop  had  embezzled  a  considerable 
sunr  of  money  from  appellant  On  August 
20,  1899,  appellant,  having  become  saapi- 
clous  of  the  conduct  of  Bishop,  confronted 
him  with  acts  of  dishonesty,  whereupon 
Bishop  confessed  to  the  appellant  that  he 
had  taken  funds  belonging  to  appellaal 
amounting  to  about  $300;  stating  that  the 
amount  would  not  exceed  $500  or  $600.  Ap- 
pellant thereupon  required  Bishop  to  make 
up  a  statement  of  his  shortage.  Some  two 
or  three  days  later  Bishop  made  a  state- 
ment showing  a  shortage  of  $1,299,  begin- 
ning at  a  period  attout  April  1,  iftM.  A)^I- 
lant  several  days  previous  to  August  2('th 
hud  sufipended  the  authority  of  Btahop  to 
draw  checks,  but  continued  him  In  bis  em- 
ploy until  April  15,  1000.  As  soon  as  appel- 
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lant  learned  of  the  dishonesty  of  Bishop,  he 
endeaTored  to  obtain  the  services  of  a  book- 
keeper to  ascertain  the  exact  amount  of 
Bishop's  defalcation.  A  bookkeeper  was  ob- 
tained about  the  let  of  September.  1890. 
nils  bookkeeper  finished  an  examination  of 
the  books  and  accounts  on  October  2,  1899, 
which  examination  showed  the  defalcation 
of  Bishop  to  be  92.6G6.58.  a  part  of  which 
was  taken  by  Bishop  after  August  20,  1899. 
Notice  of  the  discovery,  of  the  defalcation, 
and  the  amount  thereof,  was  sent  by  appel- 
lant to  the  respondent  on  October  S,  1890. 
by  registered  mail.  Pending  the  examlnar 
tlon  of  the  books  of  appellant,  Bishop  and 
his  wife  turned  over  to  appellant  some  $200 
in  money,  and  some  household  goods  and 
other  articles,  amounting  to  about  the  sum 
of  $300,  which  were  received  by  appellant 
"for  whom  It  might  concern,"  and  credited 
on  Bishop's  shortage,  reducing  the  amount 
thereof  to  the  sum  of  $2,666.58,  as  above 
ntated.  This  action  was  afterwards  brought 
by  appellant  against  respondent  to  recover 
the  sum  of  $2,666.68.  The  facts  substantial- 
ly as  set  out  above  were  proven  to  the  Jury. 
Respondent  thereupon  moved  the  court  for 
a  nonsuit  and  judgment  against  appellant, 
upon  sabstantlally  the  following  grounds: 
(1)  That  the  plaintiff  failed  to  immediately 
^ve  the  defendant  company  notice  of  the 
discovery  of  the  default  or  loss  imder  the 
bond;  (2)  that,  after  plaintiff  had  discov- 
ered that  Bishop  was  a  defaulter,  plaintiff, 
without  notice  to  and  without  consent  of  de- 
fendant. Intrusted  Bishop  with  money,  se- 
curities, and  property,  and  by  reason  there- 
of Bishop  subsequently  embezzled  a  large 
part  of  the  money  sued  for;  (3)  that,  after 
plaintiff  knew  that  Bishop  had  committed 
acts  of  dishonesty  for  which  defendant  com- 
pany would  have  been  liable  tmder  the  t>ond 
sued  on,  plaintiff  made  a  settlement  with 
Btshc^  without  the  knowledge  or  consent  of 
the  defendant;  (4)'  that  the  statement  made 
in  the  certificate  for  renewal  was  a  war- 
ranty  for  the  renewal  of  the  bond,  and  Out 
the  .facts  stated  therein  were  untrue,  and 
that  ^aintiff  knew,  or  ought  to  have  .known, 
that  Bald  statements  were  untrue  at  the 
time  of  making  the  same.  This  motion 
was  sustained  by  the  court.  Judgment  was 
stored  In  favor  of  defendant  for  costs,  and 
from  this  Judgment  plaintiff  appeals,  alleging 
error  of  the  court  In  snatalnlng  the  motlm 
for  a  nonsuit 

The  quefltlons  presented  here  depend  large- 
ly upon  tiie  construction  of  the  cmidltlons 
of  the  bond.  The  provision  relied  upon  by 
respondent  to  sustain  the  first  ground  of 
the  motion  Is  as  follows:  *That  the  em- 
ployw  BhaU  Immediately  give  the  company 
notice,  in  writing,  by  a  registered  letter  ad- 
dressed to  the  president  of  the  company, 
Baltimore,  Maryland,  of  the  discovery  of  any 
default  or  loss  hereunder,  and  shall  file  with 
the  company  his  claim  hereunder,  with  full 
partlcolara  thereof  (duly  certified  to.  If  re- 


quired by  the  company).  Immediately  there- 
after, and  any  claim  which  shall  not  be 
filed  by  the  employer  with  the  company 
within  six  months  after  the  expiration  or 
cancellation  of  this  bond,  or  within  six 
months  after  the  employ^  shall  have  ceased 
to  be  in  the  employer's  service,  shi^  not  be 
payable  hereunder,  and  upon  the  making  of 
such  claim  this  bond  shall  wholly  cease  and 
determine  as  regards  any  liability  for  any 
act  of  the  emidoyd  committed  subsequent  to 
the  discovery  of  such  loss,  and  this  bond 
shall  be  surrendered  to  the  company  on  pay- 
ment of  such  claim;  *  *  «  that  this  bond 
shall  become  void  as  to  any  claim  for  which 
the  company  Is  responsible  hereunder  to  the 
empl<^er,  if  the  employer  shall  fall  to  notify 
the  company  of  the  occurrence  of  such  act 
immediately  after  it  shall  have  come  to  the 
knowledge  of  the  employer.  And  it  without 
previous  notice  end  consent  of  the  company 
thereto^,  the  employer  has  Intrusted  or  shall 
Intrust  the  employ^  with  money,  securities, 
or  other  personal  proper^  after  having  dis- 
covered any  act  of  dishonesty,  or  condones 
any  act  for  which  the  company  may  be  lia- 
ble hereunder,  or  makes  any  settlement  with 
the  employ^  for  any  loss  hereunder,  this 
bond  shall  be  null  and  void,  and  any  willful 
miBstatement  or  suppression  of  facts  in  any 
claim  hereunder  renders  this  bond  void  from 
the  beginning."  Bonds  of  this  character  are, 
in  their  nature,  insurance  contracts,  to  In- 
demnify the  employer  against  the  dishon- 
esty of  employes.  They  are  Issued  for  profit, 
and  the  same  rules  of  construction  must  ap- 
ply thereto  as  apply  to  other  insurance  con- 
tracts. If,  looking  at  all  Its  provisions,  the 
contract  is  fairly  and  reasonably  susceptible 
of  two  constructions,  one  favorable  and  the 
other  unfavorable  to  the  insurance  company, 
the  latter.  If  consistent  with  the  object  for 
which  the  contract  was  made,  mudt  be 
adopted,  for  t^^e  reason  that  the  Instrument 
which  the  court  is  required  to  Inter^t  was 
prepared  by  the  attorneys,  officers,  or  agents 
of  the  insurance  company.  Surety  Co.  v. 
Pauly,  170  U.  S.  133.  18  Sup.  Ct.  552,  42  L. 
Ed.  977;  Guarantee  Go.  of  North  America  v. 
Mechanics'  Savings  Bank  &  Trust  Co.,  26  G. 
C.  A.  146,  80  Fed.  766;  Insurance  Co.  v. 
Myers,  02  Ohio  St  529.  67  X.  E.  .458,  49  L. 
R.  A.  760;  18  Am.  ft  Eng.  Enc.  Law  (2d  Ed.) 
p.  10.  The  prorlslona  In  the  contract  above 
qaoted  are  for  the  protection  of  the  Insar- 
abce  company.  They  were  not  intended  to 
avoid  an  existing  liability  under  the  con- 
tract or  as  a  means  of  defeating  recovery 
thereon,  but  only  to  prevent  further  liability 
after  discovery  of  dishonesty  by  the  em- 
ployer. For  such  purpose  the  provisions  are 
reasonable  and  wtU  be  maintained,  but  If 
they  are  to  be  considered  as  a  shield  to  avoid 
a  liability  legally  and  rightfully  due,  or  to 
avoid  a  contract  properly  made,  they  are  a 
fraud  upon  the  rights  of  the  Insured,  and 
cannot  be  upheld.  The  words  "the  employer 
shall  Immediately  give  notice  to  the  com- 
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pany"  should  receive  aucb  Interpretation  as 
not  to  fritter  away  tbe  substantial  rlgbts  of 
the  parties,  nullify  tbe  contract,  or  promote 
fraud.  "Immediate  notice"  ordinarily  means, 
In  this  connection,  within  a  reasonable  time, 
with  due  diligence  under  the  circumstances 
of  the  particular  case,  and  without  unneces- 
sary or  unreasonable  delay,  of  which  the 
Jury  are  ordinarily  to  be  the  Judges.  2  May, 
Ins.  8  462;  4  Joyce,  Ins.  S  32^.  And  whether 
a  time  Is  reasonable  or  not  depends  upon  tbe 
circumstances  of  tbe  particular  case.  Where 
the  facts  are  undisputed,  and  the  minds  of 
reasonable  men  may  not  differ  upon  them, 
the  question  becomes  one  at  law  for  tbe 
court;  but,  where  reasonable  minds  may 
differ  upon  a  given  state  of  facts,  the  ques- 
tion thai  is  for  tbe  Jury,  and  not  for  the 
court  It  is  undisputed  In  this  case  that 
Mr.  Blsbop  told  the  plaintiff  on  August  20th 
that  he  had  taken  funds  of  tbe  plalntifif. 
The  amount  of  tbe  funds  taken  was  not 
known  to  tbe  plaintiff  until  October  2d  fol- 
lowing. Notice  was  given  defendant  the 
iiext  day.  Plaintiff's  excuse  for  not  notify- 
ing defendant  prior  to  October  3d  was  that 
he  construed  tbe  contract  to  mean,  and  was 
advised,  tbat  be  should  furnish  tbe  c<Hnpaiiy 
full  particulars,  with  tbe  exact  amount  of 
funds  taken,  and  obtain  facts  suflSctent  to 
convict  Mr.  Bishop  of  the  crime  of  larceny 
or  embezzlement;  that  he  immediately  set 
about  obtaining  this  information;  and  ihat, 
on  the  day  following  the  detmnlnatlon  of 
tbe  amount  taken,  notice  was  sent  by  regis- 
tered mail  to  the  company's  office  In  Balti- 
more, Maryland.  The  bond  on  August  SOtta 
became  a  subsisting  liability  against  re- 
spondent tor  the  amount  of  the  defalcation 
at  tliat  time.  One  object  of  Irnxnedlate  no- 
tice, no  doubt,  was  to  place  It  In  the  power 
of  the  company  to  prevent  farther  liability. 
Another,  probably,  was  to  allow  an  oppor- 
tunity to  punish  the  offendei;  or  to  secure 
from  the  offends  reimbursement  These 
conditions,  as  we  have  said,  are  for  the  bene- 
fit of  tiie  company;  but  where  tbe  company 
did  not  suffer  on  account  of  the  notice  not 
being  immediately  given,  no  advantage  can 
be  takra  of  the  delay,  unless  It  should  be  un- 
reasonable. The  fact  then'that  notice  was 
not  given  on  the  Instant  of  the  knowledge  or 
discovery  of  wrong  was  not  of  itself  suffi- 
cient to  avoid  the  contract  from  tbe  begin- 
ning. Under  the  circumstances  of  this  case, 
the  question  whether  or  not  the  plalntllDF 
gave  the  notice  within  the  time  required  by 
the  contract  waa  a  question  for  the  Jury. 

2.  Respondent  contends  that  because  aiH 
peUant,  after  Information  tbat  Bishop  was 
dishonest  Intrusted  him  with  money,  securi- 
ties, or  other  personal  property,  without  no- 
tice  to  or  consent  of  the  respondent,  this 
avoided  the  contract  from  the  beginning. 
Tbe  contract  provides  that  If  the  employer, 
wlthoat  iHrevIous  notice  to  and  consent  of  the 
company,  shall  Intrust  tbe  employd  with 
money,  securities,  or  other  personal  proper- 


ty after  having  discovered  any  act  of 
honesty,  the  bond  shall  be  null  and  void. 
This  provision,  of  course,  means  that  tbe 
contract  shall  not  protect  an  employer  against 
the  acts  of  embezzlement  after  knowledge  to 
the  employer  of  dishonesty,  and  without  pre- 
vious notice  to  tbe  company,  where  the  em- 
ploy6  Is  allowed  to  continue  In  a  position  to 
continue  bis  dishonesty.  Thia  Is  a  reasona- 
ble provision,  because  tbe  employer  may 
protect  himself  by  discharging  the  employ*, 
while  the  company  must  rely  upon  the  em' 
ployer  furnishing  notice  of  acts  of  dishon- 
esty, and  tbe  employer,  ih  the  contract 
agrees  so  to  do.  Tbe  facts  in  regard  to  this 
question  are  substantially  as  follows:  Ap- 
pellant on  about  August  5,  1900,  became  aiw- 
piclous  of  Bishop,  and  suspended  his  an- 
thorlty  to  draw  checks  as  he  had  previously 
done.  On  August  20th  Bishop  confessed  that 
he  had  wrongfully  obtained  money  to  the 
extent  of  five  or  six  hundred  debars.  Appel- 
lant's business  was  large^  and  In  snch  con- 
dition tbat  he  could  find  no  one  else  to  take 
charge  of  bis  office.  It  was  necessary  tot 
him  to  make  a  trip  out  of  tbe  state.  B^ore 
going  he-  made  several  unsuccessful  efforts 
to  employ  some  one  to  take  charge  of  hia 
affairs,  and  finally  arranged  with  a  Tacomi 
bank  to  obtain  a  bookkeeper,  but  this  book- 
keeper could  not  take  charge  of  ai^IIuit's 
office  for  several  days.  Appellant  thereupon 
went  about  his  business  oatslde  of  the  state 
of  Washington,  and  In  the  meantime  left 
Bishop  In  charge  of  the  office.  While  appe- 
lant was  absent  Bishop  forged  several 
checks  and  obtained  money  thereon.  Xotice 
of  Bishop's  dishonesty  was  not  sent  to  the 
company,  and  the  company  bad  no  knowl- 
edge thereof  until  subsequent  to  October  4tli. 
Under  these  circumstances,  the  surety  com- 
pany cannot  be  held  liable  tor  moneys  ob- 
tained after  notice  to  i4)pellant  of  Bishop's 
dishonesty,  and  before  notice  to  the  com- 
pany. This  clause  in  the  contract  was  eri- 
dently  intended  to  cover  such  cases.  Re- 
spondent should  not  be  required,  agalnat  Its 
wIIU  to  Insure  against  dishonest  employfis 
who  are  known  tj  be  such.  When  the  ap- 
pellant left  Bishop  In  charge  of  his  office 
without  notifying  the  company,  he  must  vor 
der  the  express  conditions  of  the  bond,  tutre 
assnmed  whatever  risk  there  was  In  the  dis- 
honesty of  Bishop,  of  which  he  had  notice. 
As  to  the  money  taken  subeequent  to  Augmt 
20tb,  no  recovery  can  be  had  upon  the  bond 
In  this  case. 

S.  The  evidence  upon  the  qnestlai  raised 
by  the  third  ground  of  reapondenf  a  motion  Is 
to  the  ^ect  that  Bishop  desired  to  rquy  the 
money,  but  was  not  able  to  do  so,  and  diat 
the  money  which  was  turned  over  by  Blsbop 
and  his  wife  was  not  paid  In  settlement  or 
Condonation  of  the  offense  or  any  act  of 
Bishop,  but  was  turned  over  and  recdred  by 
appellant  as  a  credit  pn  tbe  amount  taken, 
and  It  was  so  stated  at  tbe  time  by  appellant 
to  Blshtq),  and  the  company  was  glren  the 
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benefit  thereof,  by  a  redluctlcoi  of  the  amount 
of  the  defalcation.  ThiB  was  not  a  settle- 
ment or  a  condonation,  within  the  meaning 
of  tbe  contract;  nor  do  we  think  the  evi- 
dence shows  any  Intent  on  the  part  of  appel- 
lant to  release  Bishop  in  any  way  or  to  set- 
tle with  him  or  condone  any  act  of  Bishop, 
but  vaa  done  with  the  express  understanding 
that  it  should  be  applied  as  a  credit  only  on 
the  amount  embezzled. 

4.  It  Is  last  contended  that  the  statement 
made  In  the  certificate  of  renewal  was  a  war- 
ranty, and  that  plaintiff  knew,  or  ought  to 
hare  known,  that  said  statements  were  un- 
tme  at  tbe  time  of  making  the  same.  The 
bond  proTides  as  follows:  ■  **Thls  bond  may 
be  continued  from  year  to  year,  at  the  option 
of  the  employer,  at  tbe  same  or  an  agreed 
premium  rate,  so  long  as  the  company  shall 
consent  to  receive  the  same,  In  which  event 
the  company  shall  remain  liable  for  any  act 
of  fraud  or  dishonesty  amounting  to  larceny 
or  embezzlement  committed  by  the  employ^ 
between  tbe  original  date  of  this  bond  and 
the  time  to  which  It  shall  have  been  con- 
tinned:  provided,  that  the  liability  of  the 
company  as  sm-ety  for  the  employe  to  the 
employer  shall  not  exceed  the  amount  above 
written,  whether  the  loss  shall  occur  during 
the  term  above  named,  or  during  any  con- 
tinnatton  or  continuations  thereof,  or  partly 
during  said  term  and  partly  during  said  con- 
tinuation or  continuations."  The  evidence 
shows  that,  at  the  time  Bishop  applied  for 
the  original  bond,  respondent  submitted  ques- 
tions to  apitdlant  as  follows:  "12.  (a)  What 
means  will  yon  use  to  ascertain  whettier  his 
accounts  are  correct?  Answer.  His  monthly 
statements  and  bank  account,  (b)  How  fre- 
quently will  they  be  examined?  A.  Each 
thirty  days."  The  evidence  shows  that  dur- 
ing the  time  of  the  employment  this  exam- 
ination was  made  by  appellant  on.  or  about 
tbe  20th  of  each  month;  that  after  the  ex- 
piration of  liie  first  year  of  the  bond  the  ex- 
amination was  made  on  the  20th  day  of  July, 
and  on  the  Slth  the  certificate  was  made  to 
which  the  aiipallant  tertlfies  that  tbe  boolca 
and  accounts  were  examined,  and  were  found 
correct  in  every  respect,  and  all  moneys  ban- 
died by  him  accounted  for.  At  the  time  of 
this  examination  the  appdiant  and  Bishop 
made  the  examination  vhich  appellant  had 
agreed  to  make,  and  which  it  was  bis  cus- 
tom to  make,  and  at  that  time  tbe  books 
wwe  apparently  correct;  and  he  had  no 
knowledge  or  suspicion  of  any  default,  and 
had  no  means  of  determining  that  there  was 
any  default,  on  the  part  of  Bishop,  without 
an  expert  examination  of  all  bia  accounts 
and  transactions,  which  would  require  an  ex- 
pert bookkeeper,  and  which  he  himself  was 
not  competent  to  make.  The  certificate  ap- 
pears from  the  erldeuce  to  have  been  made 
in  the  utmost  good  faith.  There  was  no 
tnnd  practiced  by  the  appellant  In  obtaining 
the  exten8l(»i  of  tbe  insurance.  The  certifi- 
cate, under  these  circumstances  was  a  repre- 
«7P.-6B 


sentatlon  of  a  fact,  not  a  warranty  of  the 
ti'uth  thereof.  MotUor  v.  Insurance  Co.,  Ill 
U.  S.  342.  4  Sup.  Ct  406,  28  L.  Ed.  447; 
First  Nat.  Bank  v.  Hartford  Fire  Ins.  Co.,  95 
U.  S.  673,  24  L.  Ed.  5f»3;  Insurance  Co.  v. 
Johnston,  80  Ala.  467,  2  South.  125,  59  Am. 
Rep.  816;  Itogers  v.  Insurance  Co.,  121  Ind. 
670,  23  N.  E.  498;  Phoenix  Assur.  Co.  v.  Mun- 
ger  Improved  Cotton  Mach.  Mfg.  Oo.,  92  Tex. 
297,  49  S.  W.  222;  Insurance  Co.  v.  Sim- 
mons, 49  Keb.  811,  69  N.  W.  125;  Thomas  v. 
Grand  Lodge,  12  Wash.  500,  41  Pac.  882;  Fi- 
delity &  Casualty  Co.  v.  Gate  City  Nat 
Bank,  97  Ga.  634.  26  S.  E.  302,  33  L.  tt.  A. 
821,  64  Am.  St  Rep.  440.  The  default  was 
discovered  within  a  month  after  the  renewal 
was  made.  Certainly  the  respondent  under 
the  original  contract  was  liable  for  any  de- 
falcation discovered  within  six  months  after 
the  expiration  of  the  contract  according  to 
the  terms  thereof.  A  part  of  the  defalcation 
complained  of  had  accrued  during  the  first 
year  of  the  bond,  and  a  part  after  the  re- 
newal thereof. 

We  are  satisfied  the  facts  proved  establish- 
ed a  case  for  the  jury,  and  that  tiie  court 
erred  in  granting  the  motion  for  Judgment 
for  defendant.  The  cause  will  therefore  be 
rerersed,  and  a  new  trial  ordered. 

RBATIS,  C.  J.,  and  WHITE,  HADXiBJT, 
FULLERTON,  and  DUNBAR,  JJ..  concur. 


(27  Wash,  lot) 
CARROLL  et  al.  T.  CAIt^  et  al. 

(Supreme  Court  of  Washington.    Feb.  25, 
1902.) 

CONTRACT  TO  LIGHTER  LTTMBBR-^RBACM— 
COM  PLAINT-REQUISITES-EVIDENCE — MB  A3  - 
UHB  OP  DAMAGES— INSTRUCTIONS. 

1.  Under  tbe  Code,  requiring  a  complaint  to 
contain  a  plain  and  concise  statement  of  the 
facta  constttutiuK  the  cause' of  action,  a  com- 
plaint alleging  that  defendants  contracted  to 
lighter  from  a  vessel  to  i^Afntiffs'  yards  a 
quantit;r  of  lumber,  and  that  defendauts  took 
possefiBion  of  the  lumber  on  board  the  vessel, 
and  imloaded  it  and  delivered  a  part,  but 
"have  neglected  and  refused,  and  stili  neglect 
and  refuse,  to  deliver  the  balance."  does  not 
charge  a  loss  of  the  lumber,  or  a  conversion 
thereof,  but  merely  sets  forth  a  breach  of  con- 
tract entitling  to  nominal  damages,  or  the  dif- 
ference between  the  contract  price  for  the  de- 
livery of  tbe  lumber  and  plaintifTs'  actual  cost 
in  securing  Its  delivery;  and  plalntitF^  could 
not  prove  that  defendants  converted  a  part  of 
the  lumber,  and  by  carelesenefis  permitted  some 
to  be  washed  off  the  barges,  together  with  the 
market  value  of  such  lumber  at  the  place  of 
delivtry. 

2.  Under  the  complaint,  and  the  proof  that 
defendants  lightered  the  whole  of  the  lumber 
on  bargeH  to  tbe  shore,  and  delivered  a  pitrt, 
but  failed  to  deliver  the  remainder,  an  instruc- 
tion that  tbe  measure  of  damages  was  plain- 
tiffs' cost  in  moving  the  remainder  of  the  lum- 
ber from  the  beach  to  the  yard  was  erroneous, 
as  plaintiffs  could  only  recover  the  difference 
between  the  actual  cost  and  the  contract  price. 

3.  The  instruction  was  also  erroneous  be- 
cause there  was  no  evidence  as  to  tbe  cost  of 
hauling  sudi  lumber  from  the  beach  to  plain- 
tiffs*  yard. 

Dnnbar,  J.,  dissenting. 
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Appeal  from  auperlOT  court.  King  connty; 
0.  Jacobs,  Judge. 

Action  by  James  Carroll  and  otbers  against 
B.  E.  Calne  and  another.  Judgment  for 
plaintiffs,  and  both  parties  appeal.  Judg- 
ment reversed  on  defendants'  appeal. 

J.  K.  Brown  and  Gorbam  &  Gorham,  for 
plaintiffs.  Munday  &  Fnlton  and  Stratton  & 
Powell,  for  defendants. 

FULLERTON,  J.  The  complaint  of  the 
plaintiffs,  omitting  the  title  and  caption,  was 
as  follows: 

"(1)  That  at  all  the  times  herein  mention- 
ed the  above-named  plaintiffs  were,  and  now 
are,  copartners  under  the  firm  name  of  Car- 
roll, Johnson  &  Co. 

"<2)  That  at  all  the  times  herein  mention- 
ed the  above-named  defendants  were,  and 
still  are,  copartners  in  business  under  the 
firm  name  of  Seattle  Ligliterage  &  Floating 
Dock  Company,  .and  as  spcb  partners  en- 
gaged at  Dyea,  Alaska.  In  the  business  of 
lightering  from  vessels  In  the  harbor  of  said 
Pyea  to  the  beach  at  said  {dace,  and  hauling 
by  teams  from  said  beach,  to  the  place  of 
delivery  agreed  upon,  the  cargoes  of  ves- 
sels arriving  at  said  Dyea. 

"(3)  That  on  or  about  the  7th  day  of 
March,  1898,  at  said  Dyea,  Alaska,  the  plain- 
tiffs were  the  owners  of  three  hundred  and 
thirty-nine  thousand  nine  hundred  and  thirty- 
seven  (339,937)  feet  of  lumber  on  board  of, 
and  a  portion  of  the  cai^o  of,  the  ship  Gar- 
field; and  then,  and  there  a  contract  was  duly 
entered  into  between  the  plaintiffs  and  the 
defendants,  by  which  contract  the  said  de- 
fendants agreed  to  lighter  from  the  ship 
Garfield,  at  said  Dyea,  Alaska,  and  to  haul 
*to  the  yard  of  plaintiffs  at  said  Dyea.  said 
339,937  feet  of  lumber,  and  to  deliver  said 
lumber  to  plaintiffs  at  plaintiffs'  said  yard, 
and  said  plaintiffs  agreed  to  pay  the  defend- 
ants for  such  services  the  sum  of  five  ($5) 
dollars  per  thousand  feet  of  said  lumber  upon 
the  delivery  of  said  lumber  to  plaintiffs  at 
their  said  yard. 

"(4)  That  in  pursuance  of  said  contract  the 
plaintiffs  on  or  about  March  13,  1898,  deliv- 
ered the  said  lumber  to  defendants  on  board 
said  ship  at  said  Dyea  to  be  lightered  and 
hauled  by  defendants  as  provided  by  said  con- 
tract, and  defendants  then  and  there  took 
possession  of  said  lumber  for  said  purpose, 
and  unloaded  the  same  from  said  ship,  and 
delivered  to  plaintiffs  at  their  said  yard 
eighty-nine  thousand  eight  hundred  and 
twenty-three  feet  (89,823)  thereof,  but  have 
ever  since  neglected  and  refused,  and  still 
neglect  and  refuse,  to  deliver  the  balance  of 
said  lumber,  to  wit,  two  hundred  and  fifty 
thousand  one  hundred  and  fourteen  (260,114) 
feet  thereof,  to  plaintiffs. 

"(5)  That  the  market  value  of  the  said 
250,114  feet  of  lumber  at  Dyea,  Alaska,  on  or 
about  March  18,  1S88,  was  the  sum  of  ten 


thousand  eight  hundred  and  seventy-four  and 

"/loo  ($10,874.75)  dollars. 

"(6)  That,  by  reason  of  the  said  refiai] 
and  neglect  of  said  defendants  to  deliver 
said  ^,114  feet  of  lumber  to  plahitiffs  In 
pursuance  of  said  agreement,  these  plaintiffs 
have  been  damaged  In  the  sum  of  nine  thon- 
sand  one  hundred  and  seventy-five  and 
($9,179.07)  dollars,  and  interest  thereon  ttm 
March  13,  1898,  no  part  of  which  has  been 
paid  to  plaintiffs.  Wherefore  plaintiffs  d^ 
mand  Judgmmt  against  defendants  In  the 
sum  of  19,175.07  with  Interest  thereon  from 
the  13th  day  of  March.  1898,  besides  the 
costs  of  this  action." 

To  the  complaint  the  defendants  demurred 
on  the  ground  that  It  did  not  state  facts  gnffl- 
dent  to  constitute  a  cause  of  action.  Hie 
deminrer  was  overruled,  whereupon  they  an- 
swered, putting  In  Issue  all  of  the  nuiterlil 
allegations  of  the  complaint,  save  those  con- 
tained In  paragraphs  1  and  2  thereof.  Thejr 
also  pleaded  certain  matters  affirmatively,  to 
Which  a  reply  was  filed;  but  as  the  cause 
was  tried  upon  the  allegations  of  the  com- 
plaint.' and  the  denials  thereto,  the  Issues  tbua 
made  need  not  be  stated. 

On  the  trial,  which  was  had  before  the 
court  and  a  jury,  the  plaintiffs  introduced  evi- 
dence tending  to  prove  the  making  of  tbe 
contract  as  alleged  In  the  complaint;  the  de- 
livery of  the  lumber  on  board  the  ship  to  the 
defendants;  that  the  defendants  lightered  the 
whole  thereof  to  the  shore  on  barges,  deliver- 
ed at  plaintiffs'  yard  89,000  feet  thereof,  and 
failed  to  deliver  the  remainder.  They  th^ 
offered  to  prove  that  the  defendants  took 
some  180,000  feet  of  the  lumber  to  their  own 
'  yards,  and  subsequently  disposed  of  it;  that 
the  remainder  was  washed  from  off  tbe 
barges  through  the  carelessness  and  n^lect 
of  the  defendants;  a  demand  for  and  the  re- 
fusal to  deliver  the  Iumt>er;  and  its  nuutet 
value  at  Dyea  on  the  13th  day  of  March, 
1898.  The  court  refused  to  permit  this  evi- 
dence to  go  to  the  Jurj',  whereupon  the  plain- 
tiffs rested.  The  defendants  then  moved  tbe 
court  to  withdraw  tbe  case  from  the  jury  and 
enter  a  judgment  for  the  defendants,  which 
motion  the  court  overruled.  The  court  there- 
upon ^submitted  the  cause  to  the  Jury,  in- 
structing them  that  If  they  found  that  a  con- 
tract had  4)een  entered  Into  as  alleged  Id  the 
complaint,  and  that  the  defendants  had  light- 
ered the  lumber  to  the  shore,  and  delivered  to 
plaintiffs'  yartl  only  a  -part  thereof,  the  plain- 
tiffs would  be  entitled  to  recover  as  dam- 
ages such  sum  as  it  would  cost  them  to  re- 
move the  remainder  of  the  lumber  from  tbe 
beach  to  the  yard.  The  jury  returned  a  ver- 
dict in  favor  of  the  plaintiffs  for  $912.  upon 
which  judgment  was  afterwards  entered  for 
that  sum.  Both  parties  appeal.  The  plain- 
tiffs assign  error  on  tbe  ruling  of  the  court 
rejecting  their  offers  of  evidence,  and  the 
Instruction  as  to  the  measure  of  damasee: 
the  defendantB,  on  the  order  ovemillog  tbelr 
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demurrer  to  the  complaint,  the  refusal  to 
withdraw  the  case  from  the  Jury  and  enter 
a  Judgment  for  the  defendants, .  and  the  in- 
structions as  to  the  measure  of  damages. 

That  the  complaint  states  a  cause  of  ac- 
tion cannot  we  think,  he  seriously  ques- 
tioned. It  sets  out  a  contract  between  the 
parties,  and  avers  a  breach  thereof  on  the 
part  of  the  defendants,  to  the  plaintiffs' 
damage.  Under  this  form  of  complaint  thp 
almost  nnlTersal' holding  Is  that  the  plaintiff 
may  prove  and  recover  those  damages 
which  naturally  and  necessarily  result  from 
tile  injury  oamplained  of.  Special  damages 
only— those  whtcb  are  the  natural  but  not 
the  necessary  result  of  the  act  complained 
of— must  be  Bi>ecially  pleaded.  Robinson  v. 
Marino.  3  Wash.  St.  434,  28  Pac.  752,  28  Am. 
St.  Rep.  50;  1  Suth.  Dam.  <2d  Ed.)  f  418;  5 
Bnc.  PI.  &  Prae.  p.  717;  Sheehan  v.  Levy.  1 
Wash.  St.  149,  23  Pac.  802;  Roberts  v.  Gra- 
ham, 6  Wall.  578,  18  L.  Ed.  791.  But  while 
these  rules  are  well  established,  like  mnny 
general  rules  they  do  not  of  thenrselves 
teach  much.  The  dMBcnIty  lies  in  their  ap- 
plication. Contracts,  breaches  of  contracts, 
and  damages  arising  therefrom,  are  of  such 
Infinite  variety  that  it  is  Impossible  fo  lay 
down  rules  which  will  do  more  than  serve 
as  general  guides  to  the  determination  of 
the  rights  of  parties  thereunder,  leaving 
each  parttcnlar  case  to  be  lately  controlled 
by  its  own  peculiar  ftiiftB.  Turning  to  the 
facts  of  the  case  before  us.  we  know  from 
the  complaint  that  the  plalntifFs  and  defend- 
ants entered  Into  a  contract  whereby  the 
defendants  undertook,  at  the  harbor  of  Dyea, 
Alaska,  for  the  promise  of  a  valuable  con- 
sideration, to  lighter  from  a  vessel  and  haul 
to  tlie  yard  of  plaintiffs  a  certain  quantity 
of  lumber;  that  th^  took  {MMsesslon  of  the 
lumber  on  board  the  Teesel  unloaded  the 
same  therefrom,  ddlvered  to  plaintiff  at 
their  yard  a  certain  part  thereof,  and  neg- 
lected and  refused  to  deUver  the  remainder. 
It  Is  not  allied  that  the  defendants  con- 
Terted  this  remainder  to  their  own  use,  nor 
Is  it  alleged  that  the  same  was  lost  to  the 
plaintiffs.  The  presumption,  therefore,  must 
be  that  the  plaintiffs  received  it  through 
some  other  source.  This  being  true,  It  would 
seem  that  the  damages  naturally  and  neces- 
sarily arising  from  the  act  complained  of 
were  either  nominal,  which  arise  firom  the 
mere  br«Lch  of  the  contract  itsef,  regard- 
less of  actual  damage,  or  the  difference  be- 
tween the  contract  price  for  the  delivery  of 
the  lumber  and  the  actual  cost  which  the 
plalntlCh  will  be  put  to  in  obtaining  Its  de- 
livery, together  with  the  Incidental  losses 
occasioned  by  delay  In  delivery.  If  any,— 
this,  of  course,  if  the  actual  cost  exceeded 
the  ccmtract  price,  and  If  the  delay  In  deliv- 
ery was  not  caused,  by  some  neglect  of  the 
plaintiffs.  But  the  plaintiffs  ccmtend  that 
tlfe  complaint  allures  a  failure  to  dellvn-  un- 
der a  contract  of  carriage,  and  that  the 
measure  of  damages  for  a  failure  to  deliver 


under  such  a  contract  is  the  market  value 
of  the  goods  at  the  time  they  should  have 
been  delivered,  lesS  the  proper  charges  of 
transportation  and  delivery,  If  these  have 
not  been  paid.  This  is  undoubtedly  the  rule 
where  the  result  of  the  breach  is  the  loss  of 
the  goods  to  the  shipper,  but  we  do  not  un- 
derstand how  it  aids  the  plaintiffs.  The 
question  (s  one  of  pleading,  tt  Is,  can  the 
plaintiffs  show  a  loss  of  the  goods,  where 
they  have  neither  alleged  a  conversion  on 
tbe  part  of  the  carrier,  nor  a  loss  of  the 
goods  to  themselves?  On  principle,  It  would 
seem  they  could  not.  The  Code  requires 
that  tbe  complaint  contain  a  plain  and  con- 
cise statement  of  the  facts  constituting  the 
cause  of  the  action.  The  purpose  of  this 
was  to  compel  the  plaintiff  to  so  frame  and 
word  his  complaint  as  to  inform  the  defend- 
ant of  the  precise  nature  of  the  act  of  com- 
mission or  omission  tor  which  tbe  plaintiff 
seeks  to  hold  him  responsible.  Certainly  he 
could  not  know  that  the  plaintiff  intended 
to  charge  him  with  the  loss  of  lumber  under 
an  allegation  that  he  had  received  It  to  car- 
ry to  a  certain  place,  and  had  neglected  and 
refused  to  do  so.  This  was  not  necessarily 
a  conversion  of  the  lumber.  To  constitute  a 
conversion,  the  defendant  must  he  guilty  of 
some  wrongful  act  of  commission  or  omis- 
sion which  deprives  the  plaintiff  of  his  prop- 
erty, either  permanently  or  for  an  indefi- 
nite time.  It  consists  In  the  exercise  of  do- 
minion or  control  over  property  Inconsistent 
with  and  In  denial  of  the  rights  of  the  true 
owner  or  the  person  having  the  rl^t  of  pos- 
session. Nor  does  It  charge  a  loss  of  the 
goods  to  the  plaintiff,  unloss  It  be  by  the  re- 
motest Inference,  and  this  la  Insufficient  un- 
der a  rule  requiring  the  facts  to  be  stated. 
True,  It  Is  only  ultimate  facts  that  need  to 
be  pleaded,  and  defective  statements  are 
sufficient  as  against  a  general  demurrer,  or 
an  objection  to  the  admission  of  evidence  on 
the  ground  that  the  complaint  falls  to  state 
a  cause  of  action;  but  these  rules  do  not 
cure  the  entire  atwence  of  allegation.  Fur- 
thermore, no  precedent  has  been  cited  us 
where  proof  of  the  loss  of  the  goods  has  been 
permitted  under  alle^tlons  as  geneiial  as 
the  plaintiffs  have  contented  themselves 
with  In  the  complaint  before  us,  while,  on 
the  other  hand,  the  approved  precedents  re- 
quire some  form  of  allegation  showing  a 
conversion,  or  the  allegation  that  the  goods 
were  lost  to  tbe  plaintiffs,  tn  addition  to  tbe 
allf^tlon  of  noaTdeltvery.  as  a  requisite  of 
a  good  cause  of  action  for  the  value  of  the 
goods  not  delivered.  2  Boone,  Code  PI.  PP- 
102,  103. 

This  view  of  the  complaint  necessarily 
precludes  the  plaintiffs  from  Introducing 
proofs  tending  to  show  a  loss  of  the  lumber, 
and  hence  there  was  no  error  In  the  ruling 
of  tbe  court  rejecting  their  proff^ed  evi- 
dence. The  rule  given  the  Jury  as  to  the 
measure  of  damages  was  also  as  favorable 
to  the  plaintiffs  as  they  had  the  right  to 
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uk.  and  eonseqoently  we  find  no  error  In 
tlie  pUUotlffs*  asslKDmentB.  As  to  the  de- 
fendants, bowerer.  tbe'mle  as  to  the  meaS' 
are  of  damages  was  dearly  wrong.  In  the 
Orst  place,  there  was  no  evidence  before  the 
lury  whatever  as  to  the  cost  of  hauling  tbe 
lumber  from  the  beach  to  ptalntlfte*  yard; 
but,  had  there  been,  the  rule  was  wrong,  be- 
eanse  the  plaintiffs  could  only  recover  the 
difference  between  the  actual  cost  and  the 
contract  price. 

The  Jadgment  Is  therefore  reversed  on  the 
defendants'  appeal,  and  the  cause  remanded 
for  a  new  trlaL 

RBAVIS.  a  J.,  and  ANDBBS»  MOUNT, 
and  HADLBT,  JJ^  concur. 

DUNBAR.  J.  I  dissent  I  think  para- 
graph 4  of  the  complaint  states  a  conversion. 
When  It  Is  alleged,  as  It  Is,  that  the  defend- 
ants took  possession  of  the  lumber  nnder  a 
lightering  contract;  that  they  afterwards 
delivered  a  part  of  the  lumber  to  plaintiffs, 
and  refused,  and  still  refuse,  to  deliver  the 
balance  of  said  lumber  to  plaintiffs,— It  Is  an 
exceedingly  strained  construction  of  the  al- 
legations to  say  that  the  plaintiffs  mlgbt 
have  come  Into  possession  of  the  lumber  In 
some  other  way.  Our  statute  has  under- 
taken to  supplant  the  technical  and  hair* 
splitting  constructions  given  to  pleadings  by 
the  common  law  by  a  plain,  oommon-sense 
construction;  and  it  is  folly  to  say  that  a 
man  of  common  understanding  would  not 
have  understood  from  the  language  of  this 
complaint  that  he  had  converted  the  plaln- 
tiiTs'  lumbv,  and  that  he  was  called  upon 
to  answer  that  charge;  and  If  he  could  so 
understand  it.  undw  both  the  spirit  and  let- 
ter (tf  the  Cod^  the  complaint  was  anfli- 
cient 

(27  Wub.  447) 

MIt.I.ER  et  al.     LAKE  IRR.  CO.  «t  al. 

(Supreme  Court  of  Washington.   Feb.  26, 
1902.) 

WATER  .  C0CRSB8— APPROPRIATION  FOR  IR- 
RIOATION— SUIT  TO  QUIET  RI OHT—DDCLA RA- 
TION—SUFFICIBKCT—VARIANCB-JOINT  8UIT 
BT  BWBRAL  LAKDOWNBRS-riNOINOS  OP 
FACT-DISPOSITION  ON  APPEAL. 

1.  In  a  suit  to  quiet  right  to  water,  plain- 
tiffs' decIaratioD  alleged  that  they  were  the 
owners  In  fee  simple  and  in  possession  ot  the 
first  risbt  to  divert,  for  Irrigation,  stock,  and 
domestic  purposes)  from  a  certain  creek,  in  a 
certain  county,  a  certain  number  of  indies, 
mluer^a  measure,  under  a  six-inch  pressure,  of 
the  waters  of  such  creek.  Held,  tbat  the  alle- 
gation of  plaintiffs'  ownership  and  right  to  the 
use  of  water  was  snfflcient,  aa  against  an  ob- 
jection to  the  introduction  of  evidence  there* 
under. 

2.  In  a  suit  to  quiet  right  to  water,  where- 
in the  declaration  alleged  that  plaintiffs  were 
the  owners  and  In  possession  of  the  first  right 
to  divert  waters  for  irrigation,  etc.,  the  evi- 
dence tended  to  show  that  the  original  appro- 
priators,  from  whom  plaintiffs  derived  their 
Utle,  had  appropriated  the  water  jointly,  while 
it  appeared  that  plaintiffs  owned  their  lands  in 
severalty.  Held  that,  there  being  no  contro* 


versy  as  between.  plalntlfFs,  and  the  only  qncs* 
tlon  in  Issue  bstng  the  piioritj  of  the  liAt 
nnder  which  they  claimed,. the  fact  that  ma 
owned  (heir  lauds  severally  was  immaterisl; 
and  hence  there  was  no  such  variance  between 
the  declaration  and  the  evldntee  as  JtutfSed 
the  direction  of  a  nonsuit 

3w  Plaintiffs  having  tendered  findings  of  fact, 
which  were  refused,  but  none  having  been  ten- 
dered by  defendants,  who  claimed  rights,  the 
appellate  court,  although  the  suit  was  an  equi- 
table one.  would  not  pass  upon  plaintiffs*  find- 
ings, and  determine  the  priorities  of  the  rights 
Involved,  hot  would  remand  the  case  and  give 
the  trial  court  an  opportnuity  to  find  the  facts 
and  detmnine  such  priorities. 

Appeal  from  superior  court,  Chelan  county; 
J.  P.  Honaer.  Judge. 

Snlt  by  Philip  Miller  and  others  against 
the  Lake  Irrigation  Company  and  others. 
From  a  judgment  In  favor  of  defeodanti^ 
plalntlffi  appeal.  Rerened. 

Kanfhnan  ft  Frost  and  Edward  Proyn.  for 
appellants.  Mires  ft  Warner  and  Gravflib 
Englehart  &  Martin,  for  respondents. 

RBAVIS,  C.  J.  Suit  to  quiet  right  to  wa- 
ter. Philip  Miller  and  nine  others  Joined  as 
plali41ffs.  claiming  water  by  appropriation 
fn»n  Stemllt  creek,  in  Chelan  county.  The 
allegation  of  right  In  the  complaint  Is  ms 
follows:  "That  plaintiffs  are  the  owners  In 
fee  simple  and  In  possession  ot  the  first  right 
to  divert,  for  irrigation,  stock,  and  domestic 
purposes,  from  Stonllt  creek,  situated  In  the 
county  of  Kittitas,  now  Chelan.  Washington, 
four  hundred  Inches,  miner's  measure,  under 
a  six-inch  pressure  of  the  waters  of  said 
creek."  It  Is  then  alleged,  in  substance,  that 
each  of  the  defendants  claims  some  Interest 
in  and  title  to  the  water  adverse  to  the  title 
and  interest  of  plaintiffs  therein,  and  that 
such  claims  are  without  right  It  Is  fortlier 
alleged  "that  t^ese  claims  of  the  defend- 
ants constitute  clouds  upon  the  title  of  plain- 
tiffs to  the  premises,  and  hinder  plalntiffB  in 
the  use  and  enjoyment  of  the  same."  and  the 
prayer  for  relief  Is  "that  defendants  set  up 
their  claims  In  and  to  the  pmnlses.  If  any 
they  have,  and  that  on  the  hearing  soch 
claims  be  declared  without  fonndation  and 
clouds  upon  the  title  of  plaintiffs  to  the  {sem- 
ises," and  for  Injunctive  relief.  The  defend- 
ants filed  a  number  of  separate  answers.  The 
two  irrigation  companies,  defendants,  filed 
separate  answers.  The  material  allegatioiH 
In  all  the  answers  may  be  grouped  together. 
The  answers,  with  one  or  two  exceptions,  de- 
ny the  allegations  of  right  and  ownership  si* 
leged  by  plaintiffs,  and  then  set  up  In  de- 
fendants such  owna^shlp  of  the  right  to  wa- 
ter in  terms  similar  to  the  allegations  of  right 
stated  In  the  complaint  Thus,  the  answer  ot 
the  Lake  Irrigation  Company  alleges  that  tt 
"Is  the  owner  In  fee  simple  and  In  the  pos- 
session and  enjoyment  of  the  first  right  to  di- 
vert for  Irrigation,  stock,  and  domestic  pur- 
poses,  •  •  *  and  that  said  plaintiffs  and 
said  defendants,  and  each  of  them,  claim 
some  Interest  In  and  title  to  the  said  water 
right  advove  to  the  titles  estatev  and  lotcr 


Digitized  by  Google 


Wash.) 


MILLBB  T.  I^AKE  IBXL  CO. 


997 


est  of  this  defeDdant."  Then  is  stated  the 
claim  to  a  specific  appropriation  of  water  for 
irrigation,  stoclc,  and  domestic  purposes;  and 
the  prayer  of  the  defendants  Is  that  each  of 
them  be  decreed  the  owner  of  the  right  to  nae 
the  water,  and  for  an  Injunction  against  In- 
ferior rights.  The  prayer  of  some  of  the 
defendants  la  that  the  right  to  ose  the  water 
and  priorities  between  the  parties  be  deter- 
mined. N'o  motion  or  demurrer  to  the  com- 
plaint was  Interposed.  The  cause  proceeded 
to  trial,  and  at  the  conclusion  of  the  opening 
statement  of  counsel  for  plaintiffs  an  ol>- 
Jectlon  was  made  to  the  Introduction  of  any 
evidence  under  the  complaint,  and  motion  for 
nonsuit  upon  autii  statement.  The  substance 
of  the  statement  was  that  three  qnallfied  ap- 
ptoprlators,  some  time  In  the  year  1884,  be- 
gan the  construction  of  a  ditch  from  the 
creek  to  carer  arid  lands  which  they  occu- 
pied In  that  vicinity,  and  that  the  approprl- 
ators  were  residing  upon  said  lands;  that 
the  lands  were  nnsurveyed  public  lands,  and 
that  the  approprlators  Intended  to  obtain 
them  und^  the  deaert  land  and  homestead 
acts;  that  such  approprlators  constructed  a 
ditch,  and  thereafter  with  reasonable  dili- 
gence diverted  the  water  for  the  purposes 
of  irrigation,— with  a  statement  of  the  title 
deralgned  by  the  plaintiffs  from  these  three 
approprlators,  and  a  statement  of  the  quan- 
tity of  the  appropriation,  and  that  such  ap- 
propriation was  iHlor  to  that  of  all  the  other 
defendants.  At  the  eonclnslon  of  the  state- 
ment, and  before  the  objectim  and  motion 
was  made,  counsel  stated  upon  Inquiry  tiiat 
the  plaintiffs  own  their  land  in  severalty. 
The  court  reserved  its  ruling  provisionally 
on  the  objection  to  the  Introduction  of  testi- 
mony, and  the  motion  for  nonsuit,  until  the 
evidence  was  adduced  by  the  plaintiffs,  when 
It  was  renewed,  and  further  reserved  until 
the  taking  of  testimony  In  the  cause  was 
concluded.  The  motion  for  nonsuit  was  then 
sustained,  and  the  cause  dismissed,  the  plain- 
tUTs  excepting;  and  from  the  Judgment  ct 
dismissal  plalntifFs  appeal. 

1.  Counsel  for  plaintiffs  at  the  conclusion 
of  the  trial  tendered  findings  of  fact  and 
conclusions  of  law,  which  the  court  refused 
to  make,  to  which  rulings  exceptions  were 
taken.  It  Is  apparent  from  an  Inspection  of 
the  complaint  that,  as  against  the  objection 
to  the  Introduction  of  testimony,  a  cause  of 
action  Is  stated.  The  suit  Is  of  a  nature  sim- 
ilar to  many  that  have  arisen  la  controver- 
sies Involving  the  use  of  waters  for  Irrigation 
from  streams  upon  the  public  domain.  No 
riparian  question  has  been  suggested  in  the 
present  controversy.  The  theory  of  the  com- 
plaint Is  to  quiet  the  titie  of  contending  claim- 
ants for  the  use  of  the  waters  of  Stemilt 
creek.  It  is  also  the  theory  of  the  answer- 
ing defendants.  The  allegation  In  the  com- 
plaint of  ownership  of  the  right  to  the  use 
of  the  water  Is  sufficient.  17  Enc.  Pi.  & 
Prae.  328;  Rogers  v.  Miller,  13  Wash.  82.  42 
Pac.  525.  62  Am.  St.  Rep.  20.    It  was  ob- 


served In  Ballon  v.  Inhabitants  of  Hopkin- 
ton,  4  Gray,  821:  "In  regulating  the  rights 
of  mill  owners  and  all  others  In  the  use  of  a 
stream,  wherein  numbers  of  persons  are  In- 
terested, equity  Is  able,  by  one  decree,  to  r^- 
ulate  their  respective  rights,  to  fix  the  time 
and  manner  in  which  water  may  be  drawn, 
and  within  what  limits  It  shall  or  shall  not 
be  drawn  by  all  jHirties,  respectively;  and 
thus  it  is  peculiarly  adapted  to  the  relief 
Bought  against  such  alleged  nuisance  and  dis- 
turbance, and  affords  a  more  complete  and 
adequate  remedy  than  can  be  afforded  by 
one  or  many  suits  at  law.  Bemls  v.  Upham, 
IS  Pick.  169;  BaidweU  t.  Amee.  22  Plek. 
838." 

2.  The  reason  for  the  nonsuit,  as  urged  by 
counsel  for  respondents,  is  a  fatal  variance 
between  the  allegations  of  ownership  in  the 
plaintiffs  and  the  evidence  at  the  trial.  An 
examination  of  the  testimony  discloses  that 
the  claim  of  plaintiffs  is  founded  upon  an  ap- 
propriation made  in  1884,  by  three  qualified 
approprlators  of  water,  of  a  ditch  construct- 
ed Jolntiy  by  the  three  and  held  by  than  in 
common  use.  The  water  diverted  by  all  into 
the  same  ditch  was  thereafter  used  upon 
premises  claimed  by  each  of  the  approprl- 
ators. If  a  certain  quantity  of  water  was  di- , 
verted  Into  a  common  ditch,  as  Indicated  In 
the  evidence,— and  certainly  as  8i)ecified  In  a 
notice  of  appropriation  that  the  three  appro- 
prlators made  at  the  time,— and  thereafter  de- 
voted by  tbem  to  beneficial  uses  in  irrigation. 
It  would  seem  to  be  immaterial  as  to  whether 
their  lands  are  held  In  severalty.  It  may  be  a 
Joint  ownership  or  ownership  In  common  of 
the  water  right  and  ditch.  Khi.  Irr.  |  301; 
Long,  Irr.  8  76.  The  plaintiffs  have  no  contro- 
versy as  between  themselves.  They  may  agree 
as  they  choose  In  their  use  of  the  water  when 
the  right  Is  acquired.  After  the  water  Is  di- 
verted into  their  ditch,  they  may  make  their 
own  distribution.  Thehr  controversy  Is  with 
the  defendants  relative  to  the  right  to  use 
the  water  claimed  in  the  appropriation  made 
in  1884.  There  was  not  failure  of  proof  on 
the  part  of  plaintiffs  of  appropriation  and 
use  of  water.  The  evidence  offered  by  the 
defendants  also  tended  to  show  rights  of 
each  of  defendants  by  appropriation  to  the 
use  of  the  water  from  the  creek.  But  the 
priority  of  right  to  the  use  of  the  waters 
from  this  stream  was  the  vital  Issue  before 
the  court  The  granting  of  the  nonsalt  was 
error. 

8.  CUunsel  for  plaintiffs  tendered  findings 
of  fact  at  the  conclusion  of  the  trial,  which 
were  refused;  and  this  court  Is  now  request- 
ed to  make  such  findings,  and  determine  the 
priorities  of  the  respective  parties,  and  make 
Its  final  decree  thereon.  If  findings  had  been 
tendered  by  the  defendants  who  claim  rights, 
and  considered  by  the  superior  court,  as  were 
those  tendered  by  the  plaintiffs,  we  should 
be  inclined  to  determine  the  cause  upon  the 
testimony  here,  as  It  Is  an  equitable  suit. 
But  we  lather  conclude,  as  the  record  is 
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presented,  that  the  sup^or  court  should  have 
an  opportunity  to  find  the  necessary  facts 
and  determine  the  priorities  of  the  respective 
parties  to  the  use  ot  the  waters  In  contro- 
versy, and  their  rights  should  be  determined 
upon  the  principle  of  prior  appropriations. 
See  Long,  Irr.  §  48;  Longmire  v.  Smith 
(Wash.)  67  Pac.  246;  Offield  v.  Ish,  21  Wash. 
277,  57  Pac.  809.  The  cause,  with  the  record 
therein,  la  therefore  remanded  to  the  superior 
court  to  try  the  same  upon  the  testimony  ad- 
duced, and  such  further  evidence  as  may  be 
produced  by  the  parties,  and  to  determine  the 
priority  of  rights  of  the  respective  claimants, 
and  by  decree  to  establish  such  priorities  and 
enjoin  all  parties  perpetually  from  Interfcf^ 
ence  wHh  such  rights  so  decreed. 

FULLBRTON.  HADLEY,  DUNBAE,  AN- 
DERS, and  WHITE,  JJ.,  concur. 


(27  Wuh.  410) 

LIBERMAN  V.  GURENSET. 

(Supreme  Oourt  of  Washington.   Feb.  25, 
1902.) 

UUtTATION  OF  ACTIONS— ACKNOWI<KIXIHaNT 

-BUPPICIENCY. 

1.  Statements  in  a  letter  to  the  writer's  cred- 
'  itor,  that  "the  amount  I  owe  yon  will  be  paid 

some  time.  I  don't  know  bow  much  it  is.  xou 
say  $1,000,  but  I  conld  never  figure  that  much. 
I  always  thought  Little  Harry  [a  former  part- 
ner] paid  that  debt,  but,  as  he  did  not  settle  it, 
I  will  see  into  it  some  time."— together  with 
intimations  that  the  wHter  was  then  finaucial- 
ly  embarrassed,  bat  had  business  ventures 
from  which  be  expected  large  returns  some 
time  in  the  future, — are  not  suffldent  admis- 
dons  to  remove  the  bat  of  the  statute  of  limita- 
tions, especially  where  it  appears  that  no  spe- 
cific sum  had  been  agreed  npon  as  the  amoont 
of  the  debt. 

2.  A  letter  written  at  the  direction  of  a  debt- 
or to  his  creditor,  and  not  Fitgiied  personally  by 
the  debtor,  but  his  name  signed  by  the  writer, 
acknowledging  the  existence  of  a  debt  barred 
by  limitations,  and  promising  to  pay  tlie  same, 
is  a  compliance  with  2  Balliuger  s  Ann.  Codes 
&  St.  S  4816,  providing  that  a  new  promise  shall 
suspend  the  statute  of  limitations,  if  it  be  con- 
tained in  some  "writing  signed  by  the  puty  to 
be  charged  thereby." 

Appeal  from  superior  court,  Spokane  coun- 
ty; William  E.  Richardson,,  Judge. 

Action  by  Isaac  Liberman  against  Harry 
Ourensky.  From  an  order  granting  a  new 
trial  after  a  rerdict  tor  plaintiff,  he  appeals. 
Affirmed. 

Samuel  R.  Stern,  for  appellant.  Graves  & 
.  Graves  and  P.  F.  Qulnn,  for  respondent. 

WHITE,  J.  It  Is  alleged  tn  the  complaint, 
In  substance,  that  prior  to  tbe  16th  of  No- 
vember, 1884,  the  defendant,  whose  name 
was  then  Harry  Gurensky,  and  one  Harry 
Gurensky,  were,  as  copartners,  engaged  In 
business  in  San  Antonio,  Tex.,  imder  the  firm 
name  of  H.  &  H.  Gurensky:  that  plaintiff 
sold  and  delivered  to  H.  &  H.  Gurensky 
goods  of  tbe  talue  of  (L.^SO-^l;  that  on  the 
IRth  of  Noveihber,  1884,  tbe  copartnership  of 
H.  &  H.  Gurensky  was  dissolved;  that  on 


I  such  dissolution  the  defendant  assumed  and 
agreed  to  pay  the  plaintiff  fT68.17,  one-half 
of  tbe  sum  then  dne  and  owing  from  H.  i 
H.  Ourensky  to  the  plaintiff;  that  no  part 
of  the  aald  sum  of  $768.17  had  been  psld: 
that  on  tbe  26th  of  December,  1809,  at  Spo- 
kane, Wash.,  defendant  in  writing  acknowl- 
edged the  existence  of  said  debt,  and  promis- 
ed and  agreed  to  pay  the  same,  but  has  aot 
done  so.   The  answer  denied  these  auc- 
tions, except  that  the  defendant  was  a  co- 
partner with  H.  Gurensky  until  tbe  1st  day 
of  November,  1884,  that  no  payments  bad 
tteen  made  on  the  demand  sued  for,  and  that 
payment  has  been  refused.   For  further  de- 
fense tbe  defendant  pleaded  the  six-yean 
statute  of  limitations,  coupled  with  denialH 
that  he  had  at  any  time  agreed.  In  writing 
or  othmvlse,  to  pay  the  plaintiff  the  alleged 
debt   The  depositions  of  Flnkus  Liberman 
and  Isaac  Liberman  were  taken  on  intem^- 
atories  and  crctfis  Interrogatories,  and  used 
in  evidence  on  the  trial.   Pinkos  Liberman 
testified.  In  substance,  that  Plnkns  Llbomao 
ft  Son  were  doing  bnsinees  In  New  York  in 
1883;  that  they  sold  on  credit  to  the  defend- 
ant a  stock  of  merchandise;  that  the  defend- 
ant started  with  this  stock  to  San  Antonia 
Tex.;  that  while  at  San  Antonio  the  defend- 
ant continued  to  buy  goods  from  Plnkns  Lib- 
erman &  Son  on  credit,  thereby  IncrearinK 
Ihe  Indebtedness:  that,  since  the  dissoIotkHi 
of  P.  Liberman  &  Son,  the  firm  affairs  wen 
turned  over  to  Isaac  Libarman.   The  second 
cross  Interrogatory  was  as  follows:   "If  In 
answer  to  the  direct  Interrogatories  you  bive 
stated  anything  about  any  Indebtedness  ow- 
ing to  yon  or  any  firm  by  the  defendant  then 
state  whether  such  statement  Is  made  of 
your  own  personal  knowledge,  and.  If  not 
state  the  source  of  your  inf<nuiation."  Tbii 
Interrogatory  PInkus  Uberman  answered  u 
follows:    "In  my  answer  to  direct  Intmi^- 
tory  I  stated  that  this  defendant  Gurensky 
was  Indebted  to  tbe  firm  of  P.  Libermsn  & 
Son  for  merchandise  sold  to  him.   I  stated 
this  from  my  own  knowledge,  as  I  had  su- 
pervision of  the  office  at  that  time,  and  had 
full  control  of  the  details  of  tbe  affairs  of 
tbe  firm  of  which  I  was  then  a  member." 
Isaac  Liberman  testified  that  he  was  a  mem- 
ber of  P.  Liberman  &  Son  In  1883;  that  In 
1883  defendant  started  to  peddle  In  the  city 
of  New  York,  and  purchased  goods  from  P. 
Liberman  &  Son,  and  had  been  indebted  to 
said  firm  right  along;  that  defendant  stated 
that  he  would  like  to  go  to  San  Antonio, 
where  some  of  his  friends  were,  in  particular 
a  cousin  by  the  name  of  Harry  Gurensky: 
that  P.  Liberman  &  Son  decided  to  extend 
to  bim  a  liberal  credit  and  give  him  such 
merchandise  as  he  should  select;  that  In  tbe 
latter  part  of  November,  1891,  be  met  the  de- 
fendant at  San  Antonio,  and  tbe  defendant 
said  that  Just  as  soon  as  he  made  a  little 
money  "he  would  pay  me  (Isaac  LibermanJ 
every  penny  due  me."   He  testified,  in  an- 
swer to  cross  Interrogatory  2,  as  f<dIow8: 
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*'TbIs  Indebtedness  that  I  am  suing  for  Is  in- 
debtedness to  me  personally.  My  knowledge 
of  this  debt  Is  derived  from  the  fact  that  I 
sold  the  goods  myself  to  this  defendant  on 
credit,  while  I  was  doing  business  as  Isaac 
Llberman,  after  succeeding  F.  Liberman  & 
Son."  He  further  testified  to  receiving  the 
foUowiug  letter  from  the  defendant:  "Club 
Rooms.  Xos.  110-112  Howard  Street  Spo- 
kane, Wash.,  I>ec.  25tb,  1889.  Isaac  Liber- 
man—Dear  Sir:  Your  letters  at  liand,  and  I 
have  been  a  long  time  answering,  but  better 
late  than  never.  I've  lieen  away  for  the 
last  six  months,  off  and  on,  and  it  comes 
pre£ty  hard  for  me  to  answer  my  correspond- 
ence unless  I  am  at  home.  In  the  last  year 
I  have  been  Jumping  around  here  and  tuere, 
bat  my  home  is  here.  I  am  running  club 
rooms  here,  and  my  interest  Is  very  light  In 
It,  but  I  am  representing  good  people,  and  I 
have  plenty  money  backing  me.  Whoever 
told  you  about  me  being  a  millionaire,  as  you 
mentioned  in  one  of  your  letters,  misinform- 
ed you.  I  have  made  some  money  in  the 
last  couple  of  years,  but  I  have  Invested  In 
mining  property  and  stocks.  No  doubt  but 
I  may  be  a  millionaire  some  time  If  every- 
thing turns  out  right  for  me.  Tliat  little 
amount  that  T  owe  you  will  be  paid  some 
time.  I  don't  know  Just  how  much  It  is. 
You  say  $1,000,  but  I  never  could  figure  that 
much.  I  always  thought  that  Little  Harry 
paid  that  debt,  but  as  be  did  not  settle  It  I'll 
see  Into  it  some  time.  I  am  very  likely  to 
be  In  Xew  York  some  time  this  winter,  and 
I'll  be  able  to  tell  you  more  alwut  it  I  have 
about  $12,000  of  that  kind  of  debts.  I  would 
like  to  turn  it  over  to  you  for  collection,  but 
it  is  liable  to  be  good  some  time.  If  you 
look  back  to  one  of  your  papers  of  Septem- 
ber you  will  Bee  where  my  house  was  held 
up  tind  robbed  of  close  to  $2,000.  and  that 
kind  of  punched  a  hole  In  met  and  this  war 
breaking  out  hurt  us  here  In  this  country 
pretty  l>ad.  It  stops  a  lot  of  English  capital 
fnHD  coming  in.  I've  got  a  big  proposition 
for  Cape  Nome.  Alaska,  next  spring,  and  if  I 
do  go  in  I  will  make  all  the  money  1  will  ever 
need  the  rest  of  my  life.  I  will  tell  you  all 
about  it  when  I  get  to  N.  Y.  I  am  sure  to 
be  there  in  March.  I  wish  you  a  bappy  N. 
T.  Tours,  truly,  Harry  Green.  P.  O.  Box 
1060."  Samuel  R.  Stem,  on  behalf  of  plain- 
tiff, testified  that  be  was  attorney  for  plain- 
tiff, and  that  he  had  had  a  conversation  with 
the  defendant  about  the  letter  t^tlfled  to  by 
Isaac  Liberman;  that  defendant  came  to  hts 
office  In  response  to  a  letter  written  to  him, 
and  was  then  shown  the  letter  referred  to  by 
Isaac  Liberman;  that  he  (Stern)  then  told 
the  defendant  that  In  his  opinion  the  letter 
took  the  claim  of  the  plaintiff  against  the 
defendant  out  of  the  statute  of  limitations, 
as  there  was  an  acknowledgment  of  the  in- 
debtednesis  contained  in  the  same;  that  there- 
upon defendant  stated  that  he  had  not  writ- 
ten the  letter  himself,  but  some  one  else  had 
written  It  for  him,  although  not  exactly  as  be 


wanted  it  written;  that  Green  then  stated 
that  he  was  going  to  New  York,  and  would 
see  the  plaintiff  with  reference  to  the  claim, 
and  arrange  It  with  him.  He  further  testi- 
fied that  he  permitted  the  defendant  to  read 
the  entire  letter.  The  defendant,  in  his  own 
ttehalf.  testified  that  he  received  several  com- 
munications from  Mr.  Stem;  that  he  went 
to  Hr.  Stem's  office,  and  was  there  permitted 
to  see  the  letter  attached  to  the  deposition  of 
Isaac  Liberman,  but  saw  it  at  a  distance; 
that  Mr.  Stern  said  to  him  that  he  had  a 
claim  on  account  of  goods  that  were  sold,  to 
him  by  Mr.  Liberman  when  he  was  in  busi- 
ness in  Texas  with  a  relative  of  the  same 
name^  that  Mr.  Stem  told  him  that  the  firm 
of  P.  Ul>erman  &  Son  had  a  bill  against  him 
for  goods  that  were  bought  in  1881-  or  1883. 
and  that  Mr.  Stern  said  be  did  not  think  de- 
fendant owed  the  debt;  that  It  was  the  debt 
of  the  firm  of  H.  &  H.  Gurensky.  He  fur- 
ther testified  that  he  had  turned  over  to  his 
partner  two  teams  and  some  dry  goods  to 
pay  his  share  of  the  indebtedness,  and  sup- 
posed his  partner  had  paid  the  balance.  He 
further  testified  that  he  got  a  letter  from 
Liberman  telling  him  that  "Little  Harry" 
never  paid  that  money;  that  an  uncle  of  his 
was  the  leader  of  the  firm  of  H.  &  H.  Gor- 
enslcy;  that  he  and  his  nucle  did  business 
togethei-;  that  the  uncle  was  known  as  "Lit- 
tle Harry";  that  he  was  doing  business  with 
Liberman  &  Son  18  or  19  years  ago,  and  that 
he  and  his  uncle  did  business  together  in 
Texas;  that  he  wrote  to  Liberman  &  Son  In 
1883.  and  told  them  that  he  was  going  to 
quit  the  business,  and  that  Little  Harry 
would  continue  the  business;  that  he  sup- 
posed they  took  him  (Llttie  Harry)  for  the 
debt.  The  jury  rendered  a  verdict  In  favor 
of  the  plaUitifl  for  $1,(K>3.  A  motion  for  a 
new  trial  was  made  by  the  respondent.  This 
motion  was  granted,  and  the  verdict  was  set' 
aside;  the  court  stating  in  the  order  that 
the  motion  was  granted  upon  the  ground  that 
the  letter  relied  upon  by  the  plaintiff  as  an 
acknowledgment  or  new  promise  was  not 
sufficient  to  suspend  the  running  of  the  stat- 
ute of  limitations.  The  only  question  be- 
fore us  is  the  sufficiency  of  the  letter  of  De- 
cember 25,  1899.  as  an  acknowledgment  or 
promise  to  pay  the  debt  sued  for  so  as  to 
avoid  the  statute  of  limitations.  We  have 
held  that  the  statute  of  limitations  is  not  an 
unconscionable  defense;  that  such  statutes 
are  vital  to  the  welfare  of  society,  and  are 
to  be  favored  in  the  law;  that  they  stimulate 
to  activity,  and  punish  negligence.  Deerlng 
V.  Holcomb  (Wash.)  67  Pac.  240.  Courts  do 
not  look  with  favor  on  suits  for  stale  de- 
mands. The  tendency  of  modem  decislonn 
has  been  to  conatme  the  statute  more  liberal- 
ly In  favor  of  debtors,  and  not  to  tortar« 
vague  expressions  into  acknowledgments  or 
promises  vfhm  the  language  does  not  clearly 
impart  such  coustruction.  Wlndom  v.  How- 
ard (Tex.  Sup.)  2a  S.  AV.  483.  When  the 
plaintiff's  cause  cmC  action  Is  barred  by  the 
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ntatute,  the  burden  of  proof  1b  upon  him  to 
prove  Bnch  facts  as  wlU  relieve  from  the  bar. 
"It  ts  clear  that  one  who  claims  the  beneOt 
of  any  exception  to  the  statute  must  prove 
the  facts  npon  which  he  relies;  and  if,  on 
the  plalntltTs  own  showing,  the  statute 
stands  In  the  way,  be  must  prove  snob  facts 
as  are  necessary  to  take  the  case  out  of  the 
operation  of  the  statute."  1  Jones,  Bv.  i 
192.  An  acknowledgment  or  promise  made 
after  the  bar  of  the  statute  creates  a  new 
contract  McCormlck  v.  Brown,  36  CaL  180, 
95  Am.  Dee.  170.- 

When  the  creditor  sues  on  such  new  con- 
tract, the  burden  la  justly  cast  upon  him  to 
establish  the  particular  debt  to  which  the 
acknowledgment  or  promise  ai^lies,  and 
mere  proof  of  the  acknowledgment  or  prom- 
ise Is  not  sufficient  There  must  be  at  least 
the  prima  facie  proof  that  the  acknowledg- 
ment or  promise  applies  to  the  particular 
debt  sought  to  be  recovered  under  the  alle- 
gations of  the  complaint.  As  w»8  said  by 
the  supreme  court  of  Colorado  in  Sears  v. 
Hlcklln  (Colo.  App.)  33  Pac.  137:  "Although, 
after  a  new  promise,  the  action  can  be  main- 
tained upon  the  original  consideration,  re- 
covery can  only  be  had  upon  the  new  con- 
tract to  pay;  hence  it  must  have  the  neces- 
sary elements  of  a  contract  It  must  be  a 
fnll  recognition  of  the  Indebtedness  evidenced 
by  the  note,  and  a  promise  to  pay  that  par- 
ticular debt  It  was  very  proper  that  the 
promise  should  have  been  required  to  be  so 
limited  as  to  apply  to  the  particular  note. 
A  general  admission  of  indebtedness  would 
not  answer  the  purpose.  The  rule  Is  well 
settled  that  'the^  must  not  be  any  uncer- 
tainty as  to  the  particular  debt  to  which  the 
admission  applies.  It  must  be  so  distinct 
and  unambiguous  as  to  remove  all  hesitation 
In  regiird  to  the  debtor's  meaning.'  "  In  Bell 
r.  Morrison.  1  Pet  351,  7  L.  Ed.  174.  Judge 
Story  said:  "If  the  bar  is  sought  to  be  re- 
moved by  the  proof  of  a  new  promise,  that 
promise,  as  a  new  cause  of  action,  ought  to 
be  proved  In  a  clear  and  explicit  manner, 
and  be  In  its  terms  unequivocal  and  deter- 
minate." See,  also.  Palmer  v.  Gillespie.  95 
Pa.  340.  40  Am.  Rep.  657,  and  CartreU  v. 
Linn  (Ga.)  4  8.  E.  918. 

There  was  no  evidence  in  this  case  that 
on  the  dlssolntlon  of  the  firm  of  H.  &  H. 
Gurensky  the  respondent  agreed  to  pay  the 
plnlntlBE  ?768.17,  or  any  other  sum,  on  ac- 
count of  one-half  of  the  Indebtedness  of  the 
said  Arm  to  plaintiff.  There  was  no  proof 
of  any  particular  sum  due  from  the  firm  of 
H.  &  H.  Gurensky  on  the  ICth  day  of  No- 
vember. 1884,  or  at  any  other  time.  The 
expression  In  the  letter:  "That  little  amount 
that  I  owe  yon  will  be  paid  some  time.  I 
don't  know  Just  how  much  it  Is.  Yon  say 
?1,000.  but  I  never  could  figure  that  much. 
I  always  thought  that  Littie  Harry  paid  that 
debt  but  as  he  did  not  settie  It  I'll  see 
into  it  some  time.**— certainly  does  not  In 
a  clear,  explicit,  unequivocal,  and  determi- 
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nate  manner,  refer  to  the  indebtedness  men- 
tioned In  the  complaint.  This  statemoit 
might  apply  to  the  Indebtedness  described  In 
the  complaint  or  It  might  apply  to  the  in- 
debtedness described  In  the  direct  examina- 
tion of  appellant  as  having  been  contracted 
by  the  respondent  while  In  business  In  New 
York  with  the  Arm  of  Llberman  &  Son.  or 
It  might  apply  to  that  part  of  the  Indebted- 
ness described  In  the  direct  examination  <A 
the  Iilbermans  as  having  been  contracted  by 
the  respondent  with  the  firm  of  Iylt>ermaa  & 
Son  after  he  went  to  Texas,  or  It  ml^t  ap- 
ply to  the  indebtedness  testified  to  by  .the 
appellant  as  having  been  contracted  with  him 
personally,  after  the  dissolution  of  the  firm 
of  Llberman  &  Son.  by  the  respondent  pe^ 
sonally.  Hie  original  lettw-  sent  up  with  the 
record  Is  not  literally  quoted  in  the  appel- 
lant's brief.  In  the  original,  where  "Little 
Harry"  Is  referred  to,  the  language  Is:  "1 
alwaj'S  thought  that  Little  Harry  paid  that 
debt  but  as  he  did  not  settie  it  ril  see  Into 
it  some  time."  This  language  may  mean 
that  he  will  see  Into  why  Little  Harry  did 
not  pay  the  debt  or  It  may  mean  that  he 
will  see  into  paying  the  debt  himself.  The 
language  Is  of  doubtful  meaning,  and  does 
not  amount  to  an  acknowledgment  of  the 
debt  hi  terms  sufficient  to  warrant  the  Infer- 
ence of  a  promise  to  pay  It  The  only  ac- 
knowledgment In  the  letter  which  the  appel- 
lant can  rely  upon  Is:  "That  littie  amount 
that  I  owe  yon  will  be  paid  some  time  I 
don't  know  Just  how  much  it  is.  You  say 
51,000,  but  I  never  could  figure  that  much." 
This  is  but  a  mere  acknowledgment  that  be 
owes  the  appellant  a  littie  amount  He  says 
this  little  amount  will  be  paid  some  time. 
He  does  not  says  he  will  pay  it  He,  in 
effect  claims  that  Uttie  Harry  was  to  pay 
It  and  be  will  see  Into  It  some  time.  This 
may  mean,  aa  we  have  said,  that  he  will 
see  into  Little  Harry  paying  It  or  It  may 
mean  that  he  will  pay  it  A  mere  acknowl- 
edgment of  the  debt  is  not  sufficient.  The 
acknowledgm^  must  be  In  terms  safflcieDt 
to  warrant  the  Inference  of  a  promise  by 
the  debtor  to  pay  the  debt  and  that  tbe 
particular  debt  Is  impald.  In  Bell  v.  Morri- 
son., supra,  the  acknowledgment  was. 
know  we  are  owing  you.  and  1  am  anxiom 
It  should  be  settled."  But  in  addlti<m  thM«- 
to  the  debtor  said  that  he  did  not  have  tiie 
books  and  papers  relative  to  tbe  claim,  which 
put  It  out  of  his  power  to  settie  the  account 
at  that  time.  The  court  said  that  an  ad- 
mission that  something  Is  due  or  some  bal- 
ance owing  cannot  be  construed  into  a  prom- 
ise to  pay  any  debt  or  balance  which  the 
party  may  assert  or  prove  before  a  Jury.  In 
Miller  V.  Baschore.  83  Pa.  356.  24  Am.  Rep- 
187,  the  debtor  acknowledged  the  receipt  of 
a  letter  relating  to  the  balance  of  a  note 
"I  owe  you."  and  said  that  at  a  certahi 
time  "I'll  pay  you  all  I  owe  yoa"  The  court 
held  the  acknowledgment  Insuffldent  say- 
ing: "The  evid«ice  was  not  soffldeot  to  n- 
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Uere  the  dalm  of  the  plaintifE  bdow  trom 
the  effect  of  the  statute  of  limitations.  In 
order  to  effect  such  a  result  there  must  be 
a  clear  and  definite  acknowledgmmt  of  the 
debt,  a  qieclflcatton  of  the  ajoooimt  due,  or 
a  reference  to  something  by  which  such 
amonut  can  be  definitely  and  certainly  ascer- 
tained, and  an  unequivocal  promise  to  pay. 
In  the  case  under  consideration  the  acknowl- 
edgment and  undertaking  of  the  defendant 
lack  these  essential  ctiaracl^ristlcs.  *  •  * 
Applying  the  above-stated  doctrine  to  the 
case  In  hand,  and  it  Is  found  to  be  utterly 
wanting  in  every  element  necessary  to  rescue 
It  frtnn  the  grasp  of  the  statute.  The  de- 
fendant promises  to  pay  a  balance  of  a*  note, 
but  ueltbar  note  nor  balance  Is  stated.  He 
promises  to  pay  what  he  owes,  but  whether 
that  Is  much  or  little  we  are  not  Informed. 
Thm  Is,  in  fact  neither  the  required  cer- 
tainty nor  persplcaity  In  the  evidence  pro- 
duced to  break  down  the  defense.  Hence  the 
attempt  has  resulted  In  failure."  See,  also, 
Quarrler'B  Adm'r  v.  Quarrler's  Hedrs  (W. 
Va.)  15  S.  E.  154;  Chapman  v.  Barnes  (Ala.) 
9  South.  589;  Xelson  v.  Hanson  (Iowa)  60 
N.  W.  656;  Patterson  v.  Nener  (Pa.)  80  Atl. 
74S;  Ward  v.  Jack  (Pa.)  33  Atl.  B77,  51  Am. 
E»t  Bep.  744. 

In  the  case  under  consideration  there  is 
no  acknowledgment  of  any  specific  amount 
doe,  no  reference  to  any  specific  matter  by 
which  the  amount  of  the  Indebtedness  Intend- 
ed to  be  acknowledged  can  be  ascertained, 
and  we  think  it  falld  squarely  within  the 
mle  laid  down  in  Bell  t.  Morrlsw,  supra, 
and  other  cases  cited. 

There  ts  another  reason  why  the  letter  Is 
Insufficient  to  relieve  from  the  statutory  bar. 
Its  terms  rebut  any  Inference  of  an  inten- 
tion to  promise  unequivocally  to  pay  the 
debt  The  promise  Is  that  It  will  be  paid 
some  tlme.--to  see  Into  It  some  time.  The 
use  of  these  terms  is  explained  by  the  con- 
text; for  it  appears  therefrom  that  the  debt- 
w  was  financially  embarrassed  at  the  time 
of  wrltli^  the. letter,  bat  bad  certain  ven- 
tares  upon  which  he  expected  to  realise  at 
some  time  in  the  fntore.  The  sole  promise, 
tiien,  if  we  can  construe  it  as  a  promise,  was 
to  pay  at  some  time  In  the  future,  when 
the  debtor  should  be  reliered  from  the  finan- 
cial difficulties  whidi  prevented  him  from 
paying  it  at  the  time.  The  law  Is  very  well 
settled  that  to  take  a  case  out  ot  the  statute 
the  acknowledgmrat  most  be  unequivocal. 
As  sold  in  Bell  r.  Mwrlson,  supra:  "U 
there  be  accompanying  circumstances,  which 
repel  the  j»%sumption  of  a  pronUae  or  Inten- 
ticm  to  pay;  if  the  expressions  be  equivocal, 
vagroe,  and  indeterminate,  leading  to  no  cer- 
tain conclusion,  but  at  best  to  probable  in- 
ferences, which  may  affect  different  minds  in 
different  ways,— we  think  they  ought  not  to 
go  to  a  Jury  as  evidence  of  a  new  promise 
to  revive  tiie  cause  of  action."  The  debtor 
cannot  be  held  to  a  greater  promise  than  he 
made.  As  was  said  In  Qoarrier's  Adm'r  t. 


Qnarrler's  Heirs,  supra:  "Tbe  court  makes 
the  debtor  repromise  no  further  than  he  in- 
tends to  and  does."  Here  the  promise  Is  to 
pay  at  some  time  in  tbe  future.  Inferentlally 
when  the  debtor  has  realized  his  expecta- 
tions npon  his  mining  ventures.  Krueger  v.  ■ 
Krueger  (Tex.  Sup.)  12  S.  W.  1004;  Hancock 
V.  Bliss,  7  Wend.  267.  The  letter  was  writ- 
ten long  after  the  debt  was  barred,  and  in 
such  a  case  effect  must  be  given  to  every- 
thing In  the  letter  which  savors  of  a  condi- 
tion.  Omfortb  v.  Smithard,  5  Hurl.  &  N.  13. 

No  other  constractlon  of  the  tetter  relied 
npon  here  is  possible  than  that  tbe  rei^nd- 
ent  attached  to  the  promise  to  pay  the  debt 
a  condition  that  be  wpnld  do  so  at  Some 
future  time  when  his  circumstances  became 
easier.  Bad  the  condition  been  that  he 
would  iMiy  at  a  definite  time,  or  when  be  be- 
came possessed  of  a  certain  amount  of  mon- 
ey, an  action  might  be  maintained  by  show- 
ing that  the  condition  had  been  performed. 
But  the  terms  of  the  condition  make  It  im- 
possible to  show  this.  Tbe  promise  la  to 
.pay  at  some  uncertain  time  in  the  future^ 
and  as  to  when  that  time  should  have  ar- 
rived the  respondent  clearly  intended  to  be 
the  sole  Judge.  This  is  his  right  The  debt- 
or after  the  statute-has  run  Is  master  of  the 
situation.  If  the  creditor  expects  to  recover 
any  part  of  the  debt  he  must  take  It  upon 
such  terms  as  tbe  debtor  sees  fit  to  dictate. 
1  Wood,  LIm.  Act  (2d  Ed.)  282. 

Tbe  evidence  shows  that  the  letter  was 
written  by  the  direction  of  the  respmident 
and  If  the  writer  exceeded  his  authority  It 
was  ui)on  tbe  respondent  to  show  wherein 
that  authority  had  heeu  exceeded.  We  do 
not  think  It  necessary  that  the  letter  should 
hare  been  signed  by  tbe  respondent  parson- 
ally.  If  bis  name  was  signed  to  it  under  his 
direction  that  is  a  sufficient  compliance  witii 
the  statute,  which  provides  that  no  acknowl- 
edgment or  new  promise  shall  be  sufficient 
to  suspend  tbe  statute  unless  It  be  contained 
in  some  writing  signed  by  the  party  to  be 
charged  thereby. 

We  do  not  think  that  the  letter  contains 
a  sufficient  acknowledgment  or  promise  to 
take  the  case  out  of  the  statute  of  limita- 
tions. Section  4816,  Balllnger's  Ann.  Codes 
St  St.  The  judgment  of  tbe  court  Is  there- 
fore affirmed,  with  costs  to  respondent 

REAVIS,  O.  J.,  and  ANDERS,  MOUNT, 
FUI.LBBTQN.  HADl4Ey,  and  DUNBAB.  JJ., 
conicnr 

(28  Hint.  3S3) 

STATE  V.  STEVENSON. 

(Supreme  Court  of  Montaua.   March  3,  1902.) 

tAHCENT-CONSPIRACY— POSSESSION  OF  AS- 
SOCIATES—CORROBORATING EVIDENCE— RES 
OKST^— INSTHUCTIONS—HBMARKS  OF  COUN- 
SEL-PREJUDICIAL ERROR. 

1.  Under  Pen.  Code.  I  2U89,  providing  that  a 
conviction  cannot  he  had  on  an  accomplice's 
testimony  unless  he  Is  corroborated  by  otiier 
evidnce  which  in  itsdt  tends  to  connect  fee* 
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cased  with  the  cmntnlasiou  of  the  otfmse,  cor- 
ivborating  evidence  teudin?  to  establfsb,  iode- 
pendentl^  of  the  accomplice'B  statements,  the 
commission  of  the  offense  and  accused's  con- 
nection therewith,  is  suffident,  though,  if  the 
acc(Mnplice*8  testimony  were  not  considered, 
the  corroborating  evidence  woald  be  insnfflcleut 
to  convict. 

2.  Where,  bj  a  prearranged  plan,  accused  and 
his  associates  were-  to  commit  a  larcen?,  and 
Ktil  the  property,  possession  of  the  property  by 
the  associates  pursuant  to  the  criminal  purpose 
may  be  properly  considered  against  acouBed,  as 
any  act  done  by  one  of  the  parties  in  a  criminal 
conspiracy  dui*ing  the  pursuit  of  the  commou 
purpose  is  competent  against  the  others  as  res 
gestee. 

3.  On  a  prosecution  for  larceny  of  five  horses 

gursuaut  to  a  prearranged  plan  to  collect  a 
and  of  horses  and  sell  them,  an  instruction  re- 
ferring to  possession  of  the  stolen  property 
generally,  and  not  to  that  alleged  in  the  in- 
formation, is  not  prejudicial,  though  erroneous, 
where  the  evidence  tended  to  show  that  the 
whole  band,  inclnding  the  five  horses  described 
in  the  Information,  went  into  the  actual  posses- 
sion of  accused. 

4.  The  prosecatiou's  reference  in  argument  ou' 
trial  for  larceny  to  accused's  stealing  other 
property  is  not  reversible  error  where  the  court 
cautioned  the  jury  to  be  governed  by  the  evi- 
dence, and  admonished  counsel  to  keep  within- 
the  record,  and  accused  reserved  no  exceptions, 
nor  requested  any  instruction  that  the  jnry  dis- 
regard the  remarks. 

Appeal  from  district  QQurt,  Tet<m  county; 
D.  F.  Smith,  Judge. 

-James  H.  Stevenson  was  convicted  of 
grand  larceny,  and  from  the  Judgment  and 
an  order  denying  him  a  new  trial  be  ap- 
peals. Affirmed. 

J.  G.  Balr,  for  appellant.   James  D<mio- 

van,  for  respondent 

BRANTLY,  C.  J.  The  defmdant  was  by 
Information  charged,  jointly  with  George 
Jacobson  and  John  Sullivan,  with  the  crime, 
of  grand  larceny,  committed  In  Teton  coun- 
ty on  November  28,  1900.  The  subject  of 
the  larceny  is  alleged  to  have  been  five 
horses  branded  J.  H.  L.,  the  property  of 
one  HIU  and  one  Messacar.  Tbe  defendant 
demanded  and  was  awarded  a  separate  trial. 
The  Jury  returned  a  verdict  of  guilty,  where- 
upon the  defendant  was  sentenced  to  a  term 
of  imprisonment  nt  hard  labor  In  the  state 
prison  for  the  term  of  14  years.  From  the 
judgment  and  an  order  denying  him  a  new 
iftal  he  has  appealed.  The  points  upon 
which  appellant  relies  for  a  reversal  of  the 
judgment  and  order  are  that  the  verdict  Is 
contrary  to  the  evidence,  that  the  court  mis- 
directed the  jury  in  matters  of  law.  and  that 
there  were  Irregularities  lu  the  proceedings 
during  the  trial  by  which  the  defendant  was 
prejudiced. 

1.  The  principal  witness  for  the  state 
was  George  Jacobson,  one  of  the  defend- 
ants. It  Is  argued  that  the  evidence  Is  not 
BUfflcIent  to  warrant  a  verdict  of  guilty,  be- 
cause that  portion  of  It  introduced  by  the 
state  in  corroboration  of  the  testimony  of 
Jacobson,  an  avowed  accomplice,  does  not 
meet  tbe  requirements  of  the  rule  of  law 
applicable  to  such  cases.    From  a  patient 


reading  of  tbe  record  many  times  we  flod 
that  the  corroborative  evidence  tends  to  es- 
tablish. Independently  of  Jacobson's  state- 
ments, not  only  the  commission  of  tbe  lar- 
ceny as  charged,  but  also  tbe  defendant's 
connection  therewith.  It  Is  true,  as  coun- 
sel contends,  that,  If  the  testlmtmy  ot  Vox 
accomplice  were  taken  out  of  the  case  all. 
gether,  and  not  considered,  there  would  not 
be  sufficient  left  upon  which  to  snbnilt  the 
case  to  the  jury  up<m  the  question  of  the 
defendant's  guilt;  bat  we  do  not  onder- 
stand  that  the  statute  (Pen.  Code,  I  20691 
requires  this  amount  of  corrobOT«tive  evi- 
dence. Its  requirement  Is  fully  met  by  evi- 
dence which  In  itself,  and  without  the  aid 
of  that  of  the  accomplice,  tends  to  connect 
the  defendant  with  the  commission  of  the 
particular  offense.  State  v.  Geddes,  22  Mwit. 
68,  55  Pac.  919.  The  rule  contended  for  by 
connsel  would  prevent  a  conviction  upon  the 
testimony  of  an  accomplice  in  any  case 
where  there  was  not  a  substantial  corrobo- 
ration of  It  upon  every  material  point  Were 
this  the  rule,  tbe  testimony  of  tbe  acctKn- 
pllce  would  generally  be  of  no  valne,  wba^ 
as  it  is  often  tbe  case  that  subject  to  the 
restriction  of  the  statute,  It  Is  the  only  eri- 
dence  upon  which  the  state  may  relj.  As 
was  said  In  State  v.  Calder,  23  Mont  SOL 
59  Pac.  903,  the  statute  i^oes  not.  except  hj 
Implication,  require  evidence  from  independ- 
ent sources  with  respect  to  tbe  corpus  de- 
licti. But,  conceding  for  the  purposes  of 
this  case  that  it  does,'  tbe  evidence  adduced 
by  the  state  also  meets  this  requirement: 
for  It  tends  strongly  to  show.  Independent- 
ly of  the  evidence  of  .Jacobson,  that  the  par- 
ticular larceny  testified  to  1^  him  was  In 
fact  committed. 

2,  The  evidence  tends  to  show  that  the 
larceny  was  committed  by  Jacobson  and 
Sullivan  in  the  absence  of  tbe  defendant 
but  in  pursuit  of  a  prearranged  plan  \>j 
which  they  werte  to  gather  a  band  of  horse* 
from  the  range  In  Tetcm  county,  and  drive 
them  to  Galata,  on  the  line  of  the  Great 
Northern  Kallway,  In  Choteau  county,  where 
the  defendant  would  meet  and  assist  them 
to  load  the  animals  Into  cars  for  shipment 
to  market  he  having  agreed  to  have  care 
ready  for  that  purpose.  It  appears  that  the 
arrangement  was  carried  out;  that  Jacob- 
son  and  Sullivan  gathered  about  175  ani- 
mals, including  tbe  5  described  In  the  infor 
mation;  that  they  drove  them  to  Galata; 
that  they  were  there  met  by  the  defendant; 
that  the  three  loaded  the  horses  on  tbe  cars: 
and  that,  after  signing  the  shipping  contract 
under  assumed  names,  all  traveled  with  the 
horses  to  Sioux  City,  Iowa,  where  a  sale 
was  effected,  and  the  proceeds  divided.  The 
defendant  was  shown  to  have  assumed  con- 
trol of  the  shipping  arrangements  and  to 
have  directed  the  sale.  He  admitted  In 
giving  bis  testimony  that  he  assumed  pM- 
session  with  the  defendants  from  that  point 
claiming  that  be  did  so  on  behalf  of  his  firm 
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in  Sioux  Citjr.  Tonohfaig  the  poeseBBlon  of 
the  stolen  property  as  an  lacrimlnatory  eir- 
cumstimce,  the  court  instructecl  the  Jury  as 
follows:  "The  possession  of  stolen  property 
hj  the  defendants,  or  either  of  th«n,  If  be- 
lieved by  yon.  Is  a  circumstance  proper  to 
be  consldwed  by  yon  In  determining  the 
snllt  or  Innocence  of  the  defendants,  or  ei- 
ther of  them.  Corroborating  circumstances 
may  conalst  of  any  acts,-  conduct,  or  declara- 
tions of  the  defendants,  or  either  of  them, 
or  any  other  circumstances  tending  to  show 
the  guilt  of  the  accused."  Counsel  Insists 
that  this  instruction  Is  emHieons,  In  that  It 
authorised  the  jury  to  consider  the  posses- 
sion of  the  horses  by  either  Jacolraon  or  Sul- 
livan as  evidence  of  the  guilt  of  the  defend- 
ant, whereas  possession  by  himself  only 
iihonld  be  so  considered.  As  has  been  said, 
howerer,  there  was  evidence  tending  to 
show  a  prearranged  plan  by  defendant  and 
his  associates  to  commit  the  larceny  and  to 
sell  the  fruits  of  It.  The  cause  was  submit- 
ted to  the  Jury  upan  the  theory  that  the  de- 
fendant, If  guilty  at  all,  was  guilty  by  rea- 
son of  bis  baving  Joined  In  this  plan  with  a 
view  of  profiting  by  the  sale.  Upon  this 
view  of  the  case  the  possession  by  one  of 
the  associates  of  the  snwperty  stolen  In.  pur- 
suit of  the  common  criminal  purpose  was, 
the  possession  of  them  all,  and,  as  an  In- 
criminatory fact,  was  pn^rly  to  be  consid- 
ered as  against  the  defendant.  Any  Incrim- 
inatory act  or  statement  done  or  made  by 
one  of  the  parties  to  a  criminal  conspiracy 
during  the  pursuit  of  the  common  purpose  Is 
competent  as  against  any  of  the  others  as 
part  of  the  res  gestae.  State  v.  Byers,  id 
Mont  665,  41  Pac.  708;  Whart  Cr.  Bv.  I 
(108.  Furthermore,  the  defendant's  Joint  pm- 
sesslon  with  his  codefendants  from  the  time 
he  appeared  at  Galata  stands  as  an  admitted 
fact  In  the  case.  This  being  true,  the  pos- 
session of  all  was  the  ^bssesslon  of  each  of 
them.  Upon  this  theoi^,  and  so  far  as  the 
criticism  In  question  Is  concerned,  fault  In 
the  Instruction  was  not  prejudlcal. 

It  Is  also  said  tiiat  the  Instruction  Is  preju- 
dicially erroneous  In  that  It  refers  to  stolen 
pn^mty  generally,  and  not  to  that  alleged 
In  the  information  to  have  been  stolen  by 
the  defendant  As  we  understand  the  pur- 
port of  this  criticism.  It  Is  to  the  effect  that 
the  court  should  have  told  the  Jury  that 
possession  by  the  defendant  of  the  property 
alleged  to  bare  been  stolen  by  him,  if 
shown,  was  a  fact  to  be  considered  by  them 
In  the  light  of  the  other  evidence  In  arriving 
at  their  verdict  As  an  abstract  pn^osi- 
tlon,  the  critielsm  is  well  made.  Generally 
speaking,  tbe  posseMlon  of  stolen  pnqterty 
other  than  that  Involved  In  the  case  would 
be  no  evidence  of  guilt  of  the  larceny  char- 
ged. Under  the  facts  of  this  case,  however, 
no  Injury  could  have  resulted  ftom  the  lan- 
guage as  used  by  the  court.  In  other  In- 
structions it  was  fairly  submitted  to  tbe 
juiT^  whethtt  the  particular  animals  de- 


scribed In  the  information  were  stolen  as 
charged.  The  evidence  which  tended  to 
show  that  th^  w«e  stolen  also  tended  to 
the  same  extent  to  show  that  all  tbe  rest  of 
the  band  was  stolen,  ^e  sanre  evidence 
tended  to  show  Uiat  the  whole  band,  Includ- 
ing the  five  described  In  the  Information, 
went  Into  the  actual  possession  of  the  de- 
fendant If  there  was  any  larceny  at  all, 
there  was  a  larceny  of  the  whole  baud,  and 
it  was  Impossible  to  prove  the  larceny  of 
the  five  without  proving  the  larceny  of  the 
rest  The  possession  of  the  whole  band,  so 
far  as  It  was  an  accusatory  fact  In  the  dise. 
was  competent  to  establish  the  larceny  of 
the  five  particular  animals  described  in  the 
chai^  The  Jury  could  not  have  found  up- 
on the  evidence  that  the  defendant  and  his 
associates  came  hwiestly  by  the  five,  but 
tbat  tbe  rest  of  the  band  were  stcden.  There 
was  no  evidence  in  the  case  that  th^,  or 
any  one  of  them,  had  In  their  possession 
any  other  property  than  that  involved  In 
tbe  larceny  of  the  whole  band.  The  Jury 
could  not  therefore,  have  been  ni48led  as  to 
the  appUcatton  which  they  should  make  of 
the  language  tued  by  the  court  Tor  other 
reasons,  which  are  apparent  the  Instruction 
Is,  to  say  tbe  least  not  a  model.  We  ^ 
not  approve  It.  It  may  have  been  prejudi- 
cial; but  BO  far  as  It  Is  criticised  by  coun- 
sel, we  do  not  tbink  the  defendant  was 
prejudiced  by  It 

3.  During  the  argument  of  counsel  to  the 
Jury  one  of  counsel  for  the  prraecutlon  made 
use  of  the  following  lai^age:  "I  shall 
show  yon  (meaning  the  Jury)  before  I  leave 
Choteau  (the  place  of  trial)  that  this  de- 
fendant Stevenson,  has  not  only  stolen  and 
shipped  from  Teton  county  176  head  of 
horses,  but  that  he  has  stolen  and  idilived 
from  this  county  many  times  that  many 
horses."  Counsel  for  the  defendant  object- 
ed to  the  use  of  this  language,  and  called 
the  attention  of  the  court  to  It  Thereupon 
tbe  court  cautioned  the  Jury  to  be  gov»ned. 
In  arriving  at  their  verdict  by  tbe  evidence 
and  the  law  only,  and  not  by  remarks  of 
counsel,  and  admonished  counsel  to  keep 
within  the  record.-  It  Is  said  by  counsel  for 
the  defendant  that  concecUng  tbe  Judgment 
of  conviction  to  be  warranted  In  other  re- 
spects. It  should  be  reversed  <m  account  of 
this  misbehavior  of  counsel  tar  the  state. 
We  have  set  forth  all  tbat  occurred  at  the 
time.  It  will  be  observed  that  the  court 
while  not  reproving  couns^  as  much  aa  be 
undoubtedly  deserved  tor  overstepping  the 
bounds  of  propriety  in  using  the  language 
complained  of,  did  stop  him  from  further 
statements  of  the  same  <duiract«',  and  cau- 
tioned the  Jnry  to  be  governed  In  arriving 
at  their  verdict  by  tbe  evidence  and  the  law 
only,  and  not  by  the  remarks  of  counsel. 
It  appears  that  tor  the  time  being  counsel 
for  the  defendant  were  satisfied  with  the 
action  of  the  court.  At  any  rate,  no  exe^ 
tion  was  taken,  nor  do  we  find  in  the  ha- 
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structioDS  any  request  by  counsd  for,  a  for- 
mal tnstractlon  to  the  Jury  to  disregard  the 
renmrks  counsel  made  during  the  argument. 
The  court  therefore  neither  failed  nor  re- 
fused to  do  its  duty  in  the  premises,  and 
counsel  are  In  no  position  at  this  time,  upon 
the  record  before  ua,  to  say  that  the  court 
permitted  any  prejudicial  error  to  come  Into 
the  case  during  tbe  progress  of  the  trial. 
It  Is  only  where  the  iourt  has  failed  to  do 
Its  duty  in  such  cases,  and  such  failure  is 
made  to  appear  In  the  record  by  proper  bill 
of  exceptions,  that  this  court  may  interfere. 
It  Is  only  the  action  of  the  trial  court  that 
this  court  may  reriew,  and  not  the  action 
of  tbe  prosecuting  attorney.  So,  If  it  does 
not  appear  that  the  trial  court  has  been 
guilty  of  any  neglect  of  duty  In  tbe  prem- 
ises, tber^  Is  nothing  before  this  court  for 
review.  State  t.  BlggerstaCr,  17  M(mt.  502. 
43  Pac.  700;  State  v.  Cadotte,  17  Mont  315, 
42  Pac.  857;  State  t.  Gay,  18  Mont  51,  44 
Pac.  411;  State  v.  Bloor,  20  Mont  674,-  52 
Pac.  611;  State  v.  Hurst,  23  Mont  484,  59 
Pac.  Ml.  ■ 

The  Judgment  and  order  appealed 
are  affirmed.  Affirmed. 

PiaOTT  and  MILBURN.  JJ.,  concur. 
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STATE  T.  TOWNER. 

(Supreme  Court  of  Moutana.   March  3,  1902.) 

CRIMINAL  LAW— QAMBLINO-^BNTENCB— PAY- 
MENT  OP  FINE  —  IMPRISONMENT.  ON  DE- 
FAULT—GENERAL ACT— SPECIAL  STATUTE— 
REPEAL—EFFiXJT— CONSTRUCTION  OF  STAT- 
UTES. 

1.  Pen.  Code  1895,  I  2224,  which  permitted 
the  court  in  every  case  where  a  defendant  ou 
a  convictioD  of  crime,  was  adjudged  to  pay  a 
fiue,  to  also  imprition  him  until  both  fine  and 
costs  were  sotistied,  not  exceeding  one  day  for 
every  $2  of  the  fine  and  costs,  was  uot  in  any 
niauner  repealed  by  Laws  1897,  p.  81,  provid- 
ing  for  the  imprisonment  of  one  convicted  of 
gambling  until  the  fine  and  costs  were  paid,  not 
exceeding  five  years  in  the  state  penitentiary, 
for  the  latter  act  did  nothinj;  more  than  ex- 
empt judgments  ou  convictions  oC  gambling 
from  the  operation  of  the  general  law;  and 
hence,  after  Its  repeal,  a  person  convicted  of 
gambling  was  properly  sentenced  under  the 
general  law. 

2.  Pen.  Code  1895.  §  2224.  permitted  the 
court  in  every  case  where  a  defendant,  on  con- 
viction of  crime,  was  adjudged  to  pay  a  fine,  to 
also  imprison  blm  "until  the  fine  and  costs 
were  flatisfied."  not  exceeding  one  day  for  ev- 
ery $2  of  the  fine  and  costs.    Laws  1901,  p. 

i  2,  provided  for  the  punishment,  on  con- 
viction of  gambling,  by  a  fine  and  "imprison- 
ment until  the  fine  and  costs  were  paid."  Held, 
that  the  word  "paid"  In  the  latter  act  was 
sj-uonynious  with  the  word  "satisfied"  as  used 
in  the  general  act,  and  hence  a  person  convict- 
ed of  gambling  could  be  imprisoned  not  to  ex- 
ceed one  day  for  every  $2  of  tbe  fine  and  costs. 

3.  A  person  cannot  complain  that  he  bas  been 
committed  for  a  shorter  time  than  the  maxi- 
mum anthorized  by  law  in  default  of  the  pay- 
ment  of  the  fine  and  costs  assessed  against  nim 
on  conviction  of  a  crime. 

Appeal  from  district  court,  Silver  Bow 
ccnmty;  J.  B.  McOleman,  Judge. 


T.  O.  Towner  was  conrlcted  of  gambling, 

and  appeals.  Affirmed. 

C.  M.  Parr,  R.  B.  Smith,  G.  M.  Sinclair, 
and  W.  H.  Levy,  for  appellant  James  Don* 
ovan,  Atty.  Gen.,  for  the  State. 

MILBURN.  J.  Defendant  was  convicted 
of  a  violation  at  section  2  of  tbe  act  of  tbe 
legislature  approved  March  15,  1901,  respect- 
ing gambling.  He  was  sentenced  to  pay  s 
fine  of  (100,  and  to  be  imprisoned  In  the 
county  jail  until  tiie  flue  was  paid,  the  Im- 
prisonment not  to  exceed  one  day  for  ererr 
^2  of  said  fine.  He  appeals  from  tbe  jodg* 
ment 

He  assigns  as  error  that  the  court  erred  In 
entering  judgment.  He  inquires:  "Did  tbe 
trial  court  err  In  sentencing  the.  defoidant 
to  imprisonment  at  the  rate  of  two  dollan 
per  day?"  Having  argued  that  this  questlMi, 
which  Is  quoted,  must  be  answered  In  the 
affirmative,  appellant  condladM  that  the  Judg- 
ment Is  absolutely  void.  Tbe  validity  of  the 
statute  Is  thus  attacked,  but  whether  In 
whole  or  In  part  thoe  Is  no  speciflcatkai  to 
Indicate.  In  the  argument  however,  we  find 
this  language:  "Therefore  we  contend  that 
the  Judgment  of  the  court  pronounced  la  thk 
cause  Is  absolutely  void,  and  that  so  far  is 
tbe  iHovislons  of  this  act  referring  to  tbe 
method  of  enforcing  the  payment  of  the  floes 
prescribed  Is  concerned,  tbe  act  Is  unconsti- 
tutional and  void  In  that  respect."  The  ar- 
gument extending  over  all  of  the  37  pages 
the  brief,  excepting  2  pages,  of  statement  i> 
devoted  to  an  attempt  to  show  that  tbe  pas- 
sage of  section  1  of  the  act  of  1897,  as  to 
gambling,  providing  that  one  fined  for  a 
violation  of  tbe  section  "must  be  Imprisoned 
until  such  fine  and  costs  are  paid,  sucb  Im- 
prisonment not  to  exceed  Ave  years  In  tbe 
state  penitentiary,"  bad  the  effect  of  repeai- 
Ing,  so  far  as  gambling  is  concerned,  section 
2224  of  tbe  Penal  Cy>de  of  1895;  and  that 
the  repealing  of  the  act  of  1897  did  not  re- 
enact  said  section  2224;  and,  further,  that 
the  present  act  of  1901,  so  far  as  it  provides 
that  "every  person  convicted  of  a  violation  at 
section  2  of  this  act  must  be  Imprisoned 
until  such  fine  and  costs  are  paid,"  is  ua- 
coustltutlonBl  and  void,  said  term  of  impris- 
onment being  perpetual  in  the  case  of  fhose 
unable  to  pay.  Section  2224  of  the  Penal 
Code  of  1895  is  as  follows:  "A  Judgment 
that  tbe  defendant  pay  a  flue  and  costs  may 
also  direct  that  be  be  Imprisoned  until  both 
fine  and  costs  are  satisfied,  speclfyhig  tbe  ex- 
tent of  the  imprisonment  which  must  not 
exceed  one  day  for  every  two  dollars  of  tbe 
fine  and  costs."  We  do  uot  believe  that  the 
enactment  of  tbe  statute  of  1897,  supra,  pro- 
viding in  section  1  that  the  defendant,  if 
convicted,  should  be  Imprisoned  until  the 
flue  and  costs  are  paid,  such  Imprlsooment 
not  to  exceed  five  years  in  the  state  paiit»- 
tlary.  repealed  section  2224  in  any  wise.  It 
is  better  to  say  that^  If  it  affected  section 
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2224  at  an,  tt  excepted  tbe  Jadgment  under 
said  section  of  the  gambling  law  from  Its 
.operation.  If  the  act  of  1897  excepted  gam- 
bling cases  as  a  class  from  tbe  operation  of 
said  section  2224,  we  are  of  tbe  opinion  that 
after  the  repeal  of  the  statute  of  1897,  mak- 
ing tbe  exception,  the  general  statute,  which' 
was  hi  force  all  the  time,  would  then  be  ap- 
plicable to  all  eases  according  to  Its  terms,  as 
Is  held  In  Smith  v.  Hoyt,  14  Wis.  252,  and 
Goodno  T.  City  of  Oshkosh.  31  Wis.  131.  The 
repealing  of  the  exception  would  leave  no  ex- 
ception. Tbe  section  (2224)  pmnlts  the  court, 
after  adjudging  a  defendant  to  pay  a  fine, 
to  direct  that  he  be  Imprisoned  until  both 
fine  and  costs  are  satisfied,  specifying  the  ex- 
tent of  the  IminlBonment,  which  must  not  ex- 
ceed rate  day  for  every  |2  of  the  fine  and 
costs.  Upon  the  question  whether  said  sec- 
tion now  applies  to  tbe  mode  of  enfwclng  the 
collection  of  the  fine  and  costs  under  the 
preset  law  ai^>eUant  says  that  upon  an  ex- 
tended research  he  has  failed  to  find  any 
authorities  directly  upon  the  matter.  Do 
the  words  "satisfied"  (section  2224,  Pen. 
Code)  and  "paid"  (section  2,  Act  1901)  mean 
the  same  thing?  If  these  words  were  not  In- 
tended by  the  legislature  to  mean  tbe  same 
In  tbe  matter  of  tbe  penalty  for  tbe  said  of- 
fense, then  section  :^24  would  not  apply,  be- 
cause the  fine  and  costs  would  have  to  be 
paid  In  money,  and  not  satisfied  by  lapse  of 
time.  If,  however,  the  word  "pay"  means 
"satisfied,"  as  appears  to  be  its  meaning 
(Webst  Int  Diet;  Cent  Diet),  then  there  Is 
no  conflict  between  said  section  and 
that  part  of  tiie  law  ot  1901  ref&rred  to.  If 
the  fine  and  costs  must  be  paid  hi  money 
b^ore  the  release  of  the  imaoner,  then  the 
penalty,  In  the  case  of  one  unable  to  tbns 
pay,  means  Imprisonment  for  life,  unless  the 
executive  Interfere  to  pardon  tbe  delinquent 
offender.  But  If  tbe  law,  so  far  as  the  mode 
of  coUectiott  of  tbe  penalty  Is  concerned,  Is 
uncfmstitutloual  and  void,  then  would  not  the 
section  2224  api^?  But  we  do  not  think  It 
necessary  to  decide  whether  the  law  is  tiius 
onconstitntifmaL  If  It  be  so,  then  It  would 
be.  In  respect  of  tbe  mode  of  collection,  as  If 
ft  bad  never  been  enacted,  and  section  2224 
would  fix  the  manner  of  enfordng  satiatae- 
tlon  of  the  Judgment  If  It  be  valid,  and 
ttie  words  "satlsfled"  and  "paid"  were  In- 
tended to  be  and  are  synonymous  In  this  be- 
half, tiioi  that  part  of  the  section  of  the  law 
of  1901  providing  that  tbe  defendant  rtuiU  be 
Imprisoned  until  the  fine  and  costs  be  paid 
is  unnecessarily  Inserted  in  the  act  as  It 
means  simply  Imprlstmment  until  satisfac- 
tion of  the  Judgment  Is  made  according  to 
law,  tiie  law  being  said  section  2224,  and  sec- 
tions 2225,  2226,  2227,  2228,  2241,  and  2242  of 
the  Penal  Code.  We  are  of  the  opinion  that  the 
word  *tetMled"  In  section  2224  of  tbe  Penal 
Code  of  1896  and  tbe  word  "paid"  In  the  said 
section  ot  the  act  of  1901  mean  the  same 
thing;  that  tiie  said  section  of  the  Penal 
Code  allies  to  tbe  enforcing  of  the  penalty 


under  section  2  of  the  said  act  of  1901;  and 
that  the  Judgment  complained  of  Is  not  In- 
valid, and  must  be  affirmed. 

In  tbe  oral  argument  some  point  was  made 
upon  the  fact  that  there  Is  no  menllon  In  tbe 
Judgment  of  the  matter  of  costs.  Tbe  defend- 
ant cannot  complain  that  the  Judgment  or- 
dered him  committed  for  a  less  time  than 
might  have  been  ordered  in  default  of  the 
payment  of  costs. 

AflBrmed. 

BBANTLT,  0.  3^  and  PIGOTT,  J.,  ooncur. 
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8TAXF0BD  v.  COBAM  et  aL 

(Supreme  Court  of  Moutane.   Feb.  24,  1902.) 

OUARANTT— PERSONS  BOUND-CONSTRUCTION 
— VAUDITT  —  COMPOUND  INTEREST  —  DIS- 
CHARGE OP  QUARANTOR  —  PAYMENT  BT 
PRINCIPAL  DEBTOR— CHANQB  IN  PRINOIPAL 
DEBTOR. 

1.  Where,  in  an  action  on  a  contract  whereby 
the  record  Btockbolders  of  a  bank  guarantied 
the  payment  ot  notes,  the  ledger  of  the  bank 
showed  defendant's  name  as  a  stockholder,  and 
It  appeared  that  he  and  another  executed  the 
contract  of  guoraiity  on  behalf  of  themselves 
and  other  stockholdors,  the  court  was  justified 
in  finding  that  defendant  was  a  record  stock- 
holder; for  the  ledger  itself  was  prima  facie 
evidence  ot  that  fact,  requiring  defendant  to 
rebot  the  same. 

2.  A  contract  guarantying  the  payment  of 
notes,  not  calling  for  compound  interest,  which 
provides  that  the  bolder  may  renew  the  notes 
without  the  consent  or  knowledge  ot  the  guar- 
antors, though  contemplating  that  at  the  renew- 
al of  the  notes  the  accrued  interest,  If  not  paid, 
shall  either  become  a  part  of  the  prindpal  or 
an  independent  obligation  drawing  interest,  is 
not  void  as  an  antecedent  agreement  for  the 
payment  of  compoond  interest. 

3.  Though  an  antecedent  agreement  to  pay 
]ntere«t  on  interest  to  become  due  is  void,  par- 
ties may  dubstitute  a  new  note  for  an  old  one 
which  is  due,  and  incorporate  in  the  new  one 
accrued  interest  remainlntc  unpaid;  and  hence 
a  guarantor  of  a  note  and  renewals  will  be  re- 
qun-ed  to  pay  interest  on  tbe  accrued  interest 
unpaid  at  the  time  of  the  renewal  and  made  a 
part  of  its  principal. 

4.  Civ.  Code,  S  25S7,  providing  that  parties 
may  contract  in  writing  that  nupald  interest 
shall  become  a  part  of  the  principal  and  draw 
interest,  does  not  affect  notes  or  agreements 
made  before  its  adoption  in  1805. 

5.  A  party  guarantying  a  note  and  renewals 
cannot  be  relieved  from  bis  obligation  to  pay 
interest  and  attorney's  fees,  as  provided  by  a 
renewal  note,  on  the  groond  that  his  burden  has 
been  increased,  when  the  evidence  does  not 
show  that  the  original  note  did  not  contain  snch 
proWsions;  for  it  will  he  presumed  that  the 
original  and  renewal  uotes  contain  the  same 
provisions. 

ft.  A  company  executed  its  note  to  a  bank, 
its  creditor,  and  deposited  a  note  from  an  in- 
dividual debtor  as  collateral,  who  was  also  a 
debtor  on  a  note  to  the  bank.  The  company's 
note  was  assigned  to  plaintiff  under  a  guaranty 
of  payment  by  the  stockholders  of  the  bank. 
The  collateral  was  not  delivered  to  the  plaiit- 
ti£E,  and  its  existence  was  unknown  to  him.  A 
stockholder  of  the  bank,  while  acting  as  nsent 
of  other  stockholders  and  as  cashier  of  plain- 
tiff, received  a  payment  from  the  individnal 
debtor  on  the  collateral  note  and  on  the  note 
payable  to  the  bank.  The  mouev  so  received 
was  first  applied  on  the  note  to  the  hank,  and 
the  remainder  was  ludorsed  on  tbe  cirflat^ral; 
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but  no  credit  was.  made  on  the  company's  note 
assiRTied  to  plaintilt,  HeJd,  that  plafntifE  was 
not  bound  hj  the  knowledge  of  its  cashier,  nor 
responsible  for  the  misappropriation  of  the  col- 
lateral note;  he  having  no  knowledge  of  its 
existence,  except  through  the  knowledge  of  his 
cashier,  which  could  uot  be  imputed  to  him  in 
a  transaction  in  which  the  cashjer  was  not  act- 
ios as  his  agent,  but  antagoni&tic  to  him. 

I.  A  finding  that  a  demand  has  been  made 
upon  a  guarantor  to  pay  a  note  guarantied  by 
him.  though  not  supported  by  plaintiff's  evi- 
dence that  the  guarantor  stated  that  suit  would 
have  to  be  hrou^t  before  he  would  pay,  is 
harmless  error;  for  the  evidence  warrants  a 
finding  that  tbe  guarantor  waived  a  demand. 

8.  A  principal  debtor  executed  his  note  to 
his  creditor,  a  bank,  and  the  latter  assigned 
the  same  to  plaintiff  hank,  under  a  gaaran^  by 
the  stockholders  of  the  payee  to  pay  it.  The 
note  was  thereafter  renewed  and  made  payable 
to  the  cashier  of  plaintiff,  and  indorsed  to  plain- 
tifC,  aud  carried  as  bills  receivable.  Th.e  orig- 
inal note  was  secured  by  real  estate  and  chat- 
tel mortgages.  The  renewal  note  was  secured 
by  a  real  estate  mortgage  executed  to  plaintiff's 
cashier.  Plaintiff's  records  did  uot  discloee  the 
existence  of  the  mortgage.  The  cashier  accept- 
ed as  payment  of  the  note  a  conveyance  to  him 
of  the  mortgaged  property,  and  canceled  the 
no\9  and  delivered  It  to  the  principal  debtor. 
Tbe  cashier  executed  bis  own  note  to  plaiutiff 
for  the  amount  of  the  debt,  which  note  was 
credited  against  tbe  debtor's  note  as  payment, 
and  wae  treated  as  an  asset  of  plaintiff.  The 
cashier  informed  plaintiff*«  vice  president  that 
he  was  RoinR  to  take  the  debtors  property  in 
payment  of  the  note.  The  vice  president  knew 
of  the  cashier's  note,  though  he  claimed  to  have 
no  knowledge  of  the  mortgages  securing  the 
principal  debtor's  note.  Plaintiff  did  not  object 
to,  nor  repudiate,  the  cashier's  acts.  The  orig- 
inal payee  went  out  of  business,  and  plain- 
tifFs  cashier  had  charge  of  the  settlement  of 
its  affairs,  but  was  not  authorized  to  act  in 
any  capacity  for  its  individual  stockholders. 
Plaintiff  did  not  offer  to  return  to  the  cashier 
his  note.  No  d^and  was  made  upon  the  debt- 
or for  the  payment  of  the  note  after  its  sur- 
render to  him.  Bfid,  that  the  evidence  showed 
that  the  debtor's  note  was  paid  and  discharged 
by  the  conveyance  of  the  real  estate  to  plain- 
tiff's cashier,  and  hence  the  guarantying  stock- 
holders were  discharged  from  liability. 

9.  Under  Civ.  Code,  {  3C50.  providing  that  a 
guarantor  is  exonerated,  if  by  an  act  of  the 
creditor  without  his  consent  the  original  obli- 
gation of  the  principal  is  altered,  or  the  rem- 
edies or  rights  of  the  creditor  against  the  prin- 
cipal are  impaired,  a  guarantor  of  the  payment 
of  a  note  is  relieved  from  liability  when  the 
holder's  cashier,  with  the  holder's  knowledge, 
accepts;  as  payment  from  the  principal  debtor 
a  conveyance  of  land,  and  cancels  the  note, 
and  himself  executes  a  note  to  the  bolder  for 
tbe  amount  of  the  debt  of  the  principal  debtor. 

Appeal  from  district  court,  Cascade  county; 
J.  B.  Leslie,  Judge. 

Action  by  James  T.  Stanford,  as  receiver  of 
the  Xorthwestem  National  Bank  of  Great 
Falls,  Mont.,  againat  Joseph  A.  Coram  and 
another.  Judgment  for  plaintiff,  and  defend- 
ant Joseph  A.  Coram  appeals.  Affirmed  in 
part,  and  reversed  in  part. 

Clayberg  &  Gunn,  for  appellant.  M.  M. 
Lyter  and  A.  C.  Gormley,  for  respondent. 

BltANTT.Y,  C.  J.  In  the  spring  of  1894  tbe 
Globe  National  Bank,  theretofore  doing  busi- 
ness at  Kallspell.  Mont.,  went  Into  liquida- 
tion. At  that  time  it  held  certain  promis- 
sory notes  which,  it  seems,  were  not  then 


due,  viz.:  One  made  by  the  LIbby  Townsite 
&  Lumber  Company  for  $9,006.02;  one  made 
by  Oullette  &  Therrlault,  copartners,  for 
742.S2;  and  a  third,  made  by  one  John  Weit- 
man  and  Kate  Weltman,  bis  wife,  for  |6,- 
522.24.  Wishing  to  obtain  in  cash  tbe 
amounts  called  for  by  these  notes,  the  au- 
thorities of  the  bank,  through  their  agent, 
B.  D.  Hatcher,  who  had  charge  of  tbe  busi- 
ness of  tbe  bank,  assigned  them  to  the  North- 
'western  National  Bank  of  Great  Falls,  Mont, 
which  thereupon  advanced  the  full  amount  of 
them  Id  cash.  To  protect  the  Northwestern 
National  Bank  against  possible  loss  by  rea- 
son of  the  accommodation  thus  extended  to 
the  directors  and  agents  In  charge  of  tlie  af- 
fairs of  the  Globe  National  Bank,  the  defend- 
ants, for  and  on  behalf  of  the  persons  whose 
names  then  appeared  of  record  as  stockhold- 
ers of  the  latter,  executed  and  delivered  to 
the  former  the  following  writing:  "Whereas, 
the  Globe  National  Bank  of  Kalispell,  Mon- 
tana, and  the  Northwestern  National  Bank  of 
Great  Falls,  Montana,  have  arranged  to  con- 
solidate and  do  business  In  the  name  of  tbe 
Northwestern  National  Bank  of  Great  Falte, 
Montana,  the  Globe  National  Bank  of  Kalis- 
pell having  decided  to  disincorporate;  and 
whereas,  the  said  Globe  National  Bank, 
through  Its  agents  and  directors,  is  desirous 
of  transferring  to  said  Northwestern  National 
Bank  certain  of  Its  assets  consisting  of  notes 
and  obligations  owing  It  by  th'e  Libby  Town- 
site  &  Lumber  Company,  the  Kalispell  Wa- 
ter &  Electric  Company,  John  Weltman,  and 
Oullette  &  Therrlault,  each  being  separate 
obligations,  and  amounting  In  tbe  aggregate 
to  a  sum  exceeding  twenty-two  thousand  dol- 
lars, and  Is  desirous  of  having  said  North- 
western National  Bank  accept  each  and  all  of 
said  notes  and  obligations  at  their  face  value, 
and  credit  the  said  Globe  National  Bank  and 
its  owners  with  same  as  so  much  cash;  and 
whereas,  the  officers  and  directors  of  tbe 
said  Northwestern  National  Bank  demand 
that  said  notes  and  obligations  be  further  se- 
cured before  they  are  willing  to  accept  same 
under  tbe  conditions  named:  Now,  therefore, 
in  consideration  of  the  said  Northwestern  Na- 
tional Bank,  through  its  officers  and  trustees, 
accepting  said  notes  and  obligations  as  so 
much  cash,  and  at  their  face  value,  the  per- 
sons whose  names  appear  of  record  as  tbe 
stockholders  of  the  said  Globe  National  Bank 
on  June  24,  18&4.  do  hereby,  through  their 
agents  and  attorneys  In  fact  lawfully  author- 
Ized  so  to  do.  guaranty  the  payment  of  each 
and  all  of  said  notes  and  obligations,  and 
further  expressly  agree  that  said  notes,  or 
any  one  or  more  of  them,  may  be  renewed  or 
extfflided  at  such  times,  under  such  condi- 
tions, and  as  often  and  for  such  time  or  tinMW 
as  tbe  officers  or  agents  of  said  Northwestern 
National  Bank  may  deem  proper  or  choose, 
and  all  without  the  further  consent  or  knowl- 
edge of  the  guarantors  or  tbelr  agents,  or 
any  of  them;  and  It  is  further  expressly 
agreed  that  this  guaranty  shall  extend  to 
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mch  renewals  as  long  as  any  one  of  said 
obligations,  OT  any  part  thereof,  remain  nn- 
paUL  This  agroement  to  meuit  to  be  a  full 
guaranty  on  tbe  part  of  said  stockholders  of 
said  Globe  Natfonal  Bank  that  the  debts 
abore  specified  will  be  paid  in  foil,  and  the 
gnarantors  herein,  throngta  their  agraita  or 
attorneys  In  fact,  J.  A.  Coram  and  B.  D. 
Hatcher,  promise  and  agree  that  If  said  notes, 
or  any  of  them,  are  not  paid  when  payment 
thereof  is  demanded  of  the  principals  therein 
by  tbe  said  Xcvthwestem  National  Bank, 
then  upon  demand  by  said  bank  the  guaran- 
tors herein  will  pay  each  and  all  of  the 
same.  For  the  falthfol  performance  of  the 
conditions  of  this  guaranty,  said  guarantors, 
through  thetr  said  i^^ts  and  attorneys  in 
fact,  bind  themsdves  severally  and  Jointly, 
their  heirs,  executors,  administrators,  and  as* 
signs,  firmly  by  fbeee  presents.  Dated  this 
27th  day  of  June.  1894.  [Signed]  J.  A.  Co- 
ram, A^nt  and  Attorney  In  Fact  B.  D. 
Hatoher,  Agent  and  Attorney  In  Fact'*  At 
the  time  the  Qtobe  National  Bank  went  out 
of  business,  B.  D.  Hatcher,  one  of  the  de- 
fmdants,  waa  Its  cashier,  and  thereafter  act- 
ed as  the  agent  of  the  directors  and  stock- 
holders in  settling  up  Its  affairs.  While  en- 
gaged in  this  buslnera  he  was  also  employed 
as  cashier  of  the  Xorthwestem  Natlcmal 
Bank,  and  continued  to  act  for  it  In  this  ca- 
pacity until  February  6,  1897,  when  It  also* 
dosed  Its  doors  and  wait  Into  the  hands  of 
a  recelTer.  The  plaintiff  was  appointed  Ite 
receiver  on  May  6. 189T.  Meantime  the  three 
ptomlRsory  notes  heretofore  mentioned  had 
been  renewed  from  time  to  time;  In  each 
instance  the  Interest  due  and  not  paid  being 
added  to  the  principal,  and  the  renewal  note 
including  both  interest  and  principal.  AU 
these  renewal  notes  were  made  payable  to 
the  Northwestern  National  Bank,  and  con- 
tained a  provision  for  reasonable  attorney's 
fees.  This  action  was  teonght  against  the 
defendants  upon  the  written  guamnty  quot- 
ed above,  the  complaint  alleging  previous  de- 
mand upon  both  the  makers  and  the  defend- 
ants as  guarantors.  Each  of  the  notes  Is  the 
basis  of  a  separate  cause  of  action.  Tbe  de- 
fradant  Hatcher  suffered  judgment  by  de- 
tRvlt  The  defendant  Coram  appeared  and 
filed  his  answor,  in  which  various  defenses 
are  interposed,  some  of  which  apply  to  all 
of  the  demands,  while  others  apply  to  some 
particular  one  of  them.  Their  nature  will 
be  apparent  from  a  discussion  of  the  conten- 
tions made  appellant.  The  cause  was 
tried  by  the  court  without  a  jury,  and  from 
tbe  evidence  adduced  the  court  found  all  the 
Issues  In  favor  of  the  plaintiff,  and  caused 
to  be  entered  a  judgment  In  his  favor  for  tbe 
principal  sums  specified  in  the  notes,  with  In- 
terest and  costa,  Including  attorney's  fees. 
From  the  judgment,  and  an  order  denying 
him  a  new  trial,  defendant  Coram  has  prose- 
cuted his  appeals  to  this  court 

1.  Ouj  of  the  Issues  presented  .by  the 
l^eadiugs  la  whether  the  defendant  was  a 


record  stockholder  of  the  Globe  National 
Bank  on  June  21,  1894.  Contention  is  made 
that  the  evidence  does  not  support  a  finding 
la  favor  of  plaintiff  on  this  issue.  It  ap- 
pears that  when  the  bank  closed  Ite  doors. 
In  the  spring  of  1894,  Hatdier,  who  had  been 
Its  cashier  from  the  time  at  which  It  began 
business  to  1892.  retained  all  Ite  books  of 
account  and  other  records  as  agent  of  the 
directors  and  stockhold««  to  wind  up  the 
business.  In  May  of  that  year  he  became 
the  cashier  ot  tbe  Northwestern  National 
Bank.  He  thereupon  emplt^edoneWtolnger, 
an  attorney  residing  at  Kallspell,  to  close 
up  the  business,  and  delivered  to  him  tbe 
books  and  records.  He  retained  them  for 
some  months,  and  sent  them  to  Hatcher  at 
Great  Falls.  They  were  found  among  the  rec- 
ords of  the  Northwestern  National  Bank  when 
plaintiff  became  Ite  receiver.  They  were  In 
the  same  condition  at  the  trial  as  when  they 
came  Into  the  possession  of  Wlnlnger. 
Among  them  was  the  stock  ledj^r,  all  the  en- 
tries in  which  were  In  the  handwriting  of 
Hatcher.  The  list  of  stockholders  In  this 
book  Included  the  name  of  the  defendant 
Coram.  It  Is  admitted  In  the  pleadings  that 
he  was  a  stockholder,  and  Hatcher,  who  was 
examined  as  a  witness,  testified  that  he  and 
defendant  Coram  guarantied  the  payment  of 
the  notes  mentioned  {n  the  complaint  on  be- 
half of  themselves  and  other  record  stock- 
holders of  the  bank.  These  facte  are  an  ply 
sufficient  to  sustato  the  finding.  When  It 
was  made  to  appear  from  the  ledger,  which 
was  identified  as  the  record  of  the  bank, 
that  the  defendant's  name  was  in  the  list  of 
stockholders  referred  to  In  the  contract  of 
guaranty,  the  burden  was  cast  upon  him  to 
rebut  the  prima  fade  case  thus  made  against 
him.-  This  he  did  not  attempt  to  do.  Though 
he  gave  hto  d^^HMltlon,  which  was  read  at 
the  trial,  he  did  not  refer  ta  the  matter  at 
all. 

2.  The  contention  Is  made  that  no  recov- 
ery can  be  had  upon  the  notes  In  this  action, 
for  the  reason  that  they  embody  a  promise 
to  pay  compound  Interest  and  are  therefore 
void.  It  to  also  said  that  even  If  they  are 
not  void,  no  recovery  may  be  bad  upon  them 
for  any  amount  In  excess  of  the  principal 
sums  named  In  the  original  notes  payable  to 
the  Globe  National  Bank,  with  simple  Inter- 
est at  the  rate  spedfled  therein  up  to  the 
date  of  Judgment  This  contention  proceeds 
npon  the  theory  that  It  is  the  rule  In  Uils 
stete  that  contracts  to  pay  compound  toter- 
est  are  void,  as  being  against  public  policy 
and  good  conscience.  The  notes  themsdves,  . 
which  are  copied  In  the  reccnrd,  do  not  pro- 
vide upon  their  face  for  the  paymmt  of  com- 
pound Interest;  nor  does  the  evidence  show 
that  any  of  the  renewal  notes  executed  from 
time  to  time  after  tbe  assignment  of  tbe 
original  notes  contetoed  any  stipulation  on 
this  subject  They  are,  therefore,  not  ob- 
no.xlous  to  tbe  objection  urged  against  them. 
Coram  agreed  that  If  the  Nwthwestem  Na- 
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donal  Bank  wouM  accept  the  orlglDal  DotM 
an  casta,  he  wonid  upon  demand  pay  them, 
in  case  they  were  not  paid  upon  demand  qih 
on  the  makers.  He  also  agreed  that  they 
might  be  renewed  "at  anch  times,  nnder 
such  conditions,  and  for  such  time  or  times 
as  the  officers  or  agents  of  the  said  North- 
weBteni  National  Bank  might  deem  proper, 
and  all  without  further  consent  or  knowl* 
edge  of  the  guarantcois,**  et&  This  stipu- 
lation in  the  ctmtraet  contemplated  condi- 
tions nnder  which  the  makers  might  obtain 
such  accommodations  from  the  assignee  as 
they  might  have  obtained  ^m  it,  had  It 
be«i  named  as  payee  In  the  first  Instance. 
Under  theSe  drcnmstances  It  was  fairly 
within  the  contemplation  of  the  parties  that 
at  each  renewal  the  interest  should  be  paid, 
and  the  note  reneweA  tor  the  amount  of  the 
principal,  or  that  the  interest  should,  when 
due  and  tbe  parties  should  so  agree,  be  eon^ 
rerted  Into  principal  and  be  Incorporated  In 
tbe  new  not&  Otherwise,  the  only  purpose 
to  be  served  by  the  stipulation  for  renewal 
would  seem  to  be  to  avoid  the  bar  of  the 
statute  of  Umitatiims  In  caae  the  notes  were 
not  paid  within  the  prescribed  limit  If  the 
purpose  of  thia  stipulation  was  to  substitute 
the  Northwestern  National  Bank  In  place  of 
the  Globe  National  Bank  as  payee,  which  we 
think  was  tbe  case,  then  we  are  to  under- 
stand that  the  parties  to  the  contract  Intend- 
ed that  the  Northwestern  National  Bank,  as 
between  Itself  and  the  makers,  should  treat 
the  loans  as  if  made  by  Itself  In  tiie  first  In- 
stance. Tbe  contract  of  guaranty  does  not 
upon  its  face  speeiflcally  provide  for  the  pay- 
ni«it  of  compound  Intomt  by  way  of  an  an- 
tecedent agreemmt  The  questitm,  there- 
fwe,  tor  decision,  arises  upon  the  second 
Inaneh  of  the  contention,  and  is:  After  In- 
terest Is  due,  may  It  lawfully  be  treated  as  a 
debt,  and  be  converted  into  Ipterest-bcaring 
principal,  either  In  tbe  form  of  a  separate 
obllgaU<m  .or  by  addition  tQ  the  original  piin- 
cipalT  In  either  case  the  result  is  tbe  same; 
tor  If  the  Interest  due  may  not  lawfully  be 
added  to  the  principal,  and  tbe  whole  be 
thcorporated  In  the  new  obligation,  then  It 
would  be  equally  unlawful  to  convert  It  Into 
a  separate  Interest-bearing  obligation. 

Tbe  defendant  Insists  that  either  Is  on- 
lawful  nnder  the  rule  declared  in  the  deci- 
sions in  this  state,  and  cites  Wilson  v.  Da- 
vis. 1  Mont.  188,  Curtis  v.  Vallton,  3  Mont 
1S3,  and  Palmer  v.  Murray,  8  Mont  174,  19 
Pac.  D53.  In  Wilson  v.  Davis  tbe  territorial 
supreme  court  had  under  consideration  a 
promissory  note  which  provided  on  Its  face 
for  the  paymeut  of  compound  Interest  and 
It'  was  held  that  though  the  contract  was 
not  void,  yet  the  stlpulatloo  In  advance  for 
the  payment  of  compound  Interest  would 
Mt  be  enforced.  This  la  an  authority,  there- 
fore, for  the  position  that  neither  in  equity 
cor  at  law  will  an  antecedent  agreement  to 
pay  Interest  on  Interest  to  fall  due  in  the 
future  be  enforced;  bat  it  la  not  held  there* 


in  that  It  Is  against  public  policy  for  the  puN 
ties  to  substitute  a  new  obligation  for  tbi 
old  one  when  It  bos  fallen  due,  and  lDco^ 
porate  lu  the  new  one  by  an  agreement  then 
made  any  unpaid  Interest  or  to  cooveit 
such  Interest  Into  a  separate  lntere8t-bea^ 
Ing  obligation.  The  case  of  Curtis  v.  Valt 
ton  Is  founded  upon  Wilson  v.  DavU,  bat 
seems  to  go  further  and  declare  generally 
that  an  agreement  to  pay  Interest  on  la- 
terest  will  not  be  enforced  In  any  cai^  ne 
matter  whether  the  agreement  be  an  ant» 
cedent  one  or  not  A  careful  examlnatloi 
of  it,  however,  shows  that  the  territorial  su- 
preme court  was  of  the  opinion  that  tb» 
question  tnvidved  In  the  case  was  the  same 
as  the  <me  decided  In  Wilson  t.  Davis,  and 
that  It  was  condoded  by  the  decision  in  ths 
earlier  case;  for  in  Curtis  v.  Vallton  tiis 
court  proceeded  upon  tbe  theory  that  the 
oral  agreement  for  the  payment  of  codf 
pound  Interest  being  made  at  tbe  time  the 
original  obligations  were  executed,  vu 
Told,  because  It  fell  within  tlie  rule  de- 
clared In  Wilson  T.  Darls.  ^e  question 
presented  here  seems  not  to  have  been  tbs 
subject  of  serious  consideration.  The  esse 
la  therefore  to  be  distinguished  from  tbt 
present  case,  and  Is  not  an  authority  lo 
point  Both  these  cases  are  authority  tat 
the  proposition  that  a  contract  for  the  pay- 
ment of  compound  Interest  la  not  void  la 
toto,  but  vrlll  be  enforced  to  tbe  extent  of 
requiring  ^yment  of  the  principal  and  rim- 
pie  Interest  at  the  legal  or  stipulated  rate. 
The  case  of  Palmer  r,  Murray  was  an  ac> 
tion  for  conversion.  Upon  a  trial  tbe  Jury 
rendered  a  verdict  for  .the  value  of  the  prop* 
erty  Involved  at  the  time  of  the  conversion, 
with  Interest  to  the  date  of  the  Judgment 
Judgment  was  thereupon  entered  for  the 
full  amount  of  recovery,  with  Interest  In- 
asmuch as  the  Judgment  Itself  would  there- 
after bear  10  per  cent  Interest  this  court 
upon  appeal  held  that  the  Judgment  was  er* 
roneons.  In  that  It  provided  for  componnl 
Interest  and  strati  out  tiiat  portion  of  tbs 
verdict  made  up  of  Interest  on  the  orl^nal 
value  of  the  property.  On  a  rehearing  & 
Mont  S12,  21  Pac.  126),  while  adhering  to 
the  fwmer  rulliw  that  the  Interest  allowed 
by  the  Jury  should  be  stricken  out  the  conrt 
expressly  overruled  Its  former  decision  In  so 
far  as  it  held  that  tiie  Interest  properly  re- 
coverable In  any  case  could  not  be  capital- 
ized In  the  Judgment  Since  tbe  dedslon  la 
that  case  It  has  been  the  invariable  role  Id 
this  state  that  whenevar  Interest  Is  prop- 
erly recoverable  In  any  action.  It  may  be 
capitalized  In  the  Judgment  so  as  to  draw 
Interest  from  tbe  date  of  the  Jndgment. 

The  foregoing  cases  show  the  condition  of 
the  law  In  the  territory  snd  state  antll  tba 
adoption  of  the  Code  of  1S9S,  which  0Te^ 
turns  the  rule  established  by  these  cases  by 
a  speclBc  provision  that  parties  may  c(HI> 
tract  In  writing  for  the  payment  of  ieoni- 
pound  Interest  Civ.  Code,  1 2087.  PnsvkiH 
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to  ISSS  there  was  no  provision  In  tbe  -stat- 
ntes  upon  the  subject  of  usurj,  and  parties 
Vere  at  liberty  to  fix  the  rate  of  Interest  by 
convention.  If  no  rate  was  thus  fixed,  the 
Btatnte  fixed  It  for  all  cases  In  which  Inter- 
est was  recoverable.  Since  the  ctmtract  un- 
do: consideration  was  made  prior  to  the 
adoption  of  the  Code  of  1895,  the  provision 
cited  Is  not  applicable,  and  Its  validity  must 
be  governed  by  the  principles  wblch  we  find 
recognized  and  applied  in  the  decisions  of 
other  states.  There  is  nothing  in  such  a 
contract  Inherently  wrong,  or  In  vlctotlon  of 
any  principle  of  public  policy  or  good  con- 
science. When  interest  falls  due.  it  be- 
comes  a  debt.  Just  as  the  principal  Is  a  debt. 
The  debtor  may  pay  the  whole  debt,  or,  If 
he  choose  and  his  creditor  Is  willing  to  grant 
it,  obtain  forbearance.  In  this  case  the 
transaction  is  equlTtdent  to  a  new  loan, 
whether  the  Intercist  be  capitalized  in  a  new 
obligation  for  the  whole  amount  or  a  sepa- 
rate obligation  be  given  for  the  Interest.  If 
a  separate  obligation  be  given  for  it,  em- 
bodying a  provision  for  interest  the  forbear- 
ance obtained  is  a  good  consideration  for 
such  interest,  Just  as  an  agreement  to  pay 
interest  upon  any  other  character  of  Indebt- 
edness is  supported  by  an  agreement  on  the 
part  of  the  credits  to  forbear.  So,  if  the 
interest  be  capitalized  with  the  original 
principal,  the  result  is  exactly  the  same. 
The  transaction  Is  so  clearly  lawful,  In  the 
absence  of  a  statutory  prohibition,  that  It 
scarcely  admits  of '  discussion.  It  is  sup- 
ported by  the  overwhelming  weight  of  au- 
thority. Porter  v.  Price,  80  Fed.  G55.  26  C. 
C.  A.  70:  Eslava  v.  Lepretre.  21  Ala.  530, 
56  Am.  Dec.  266;  Camp  v.  Bates,  11  Conn. 
487;  MeekCT  v.  HiU,  23  Conn.  577;  Ellard 
V.  Mortgage  Co.,  97  Ga.  329.  22  S.  E.  893; 
Thayer  v.  Mining  Co.,  105  III.  540;  Niles  v. 
Commissioners,  8  Blackf.  158;  Otis  v.  Llod- 
sey,  10  Me.  315;  Wilcox  v.  Howland,  23 
Pick.  167;  Hoyle  v.  Page,  41  Mich.  533,  2 
N.  W.  665;  Mason  v.  Callender,  2  Minn.  350 
(GII.  302),  72  Am.  Dec.  102;  Perkins  v.  Cole- 
man, 51  Miss.  298;  Toung  v.  Hill,  67  N.  T. 
102,  23  Am.  Eep.  99.  From  neither  point  of 
fiew,  therefore,  can  the  contention  of  the  de- 
fendant be  sustained. 

3.  Defendant  Insists  that  he  is  not  liable 
to  pay  the  notes  in  suit,  for  the  reason  that, 
by  the  incorporation  of  the  interest  In  them 
and  the  provision  therein  for  attorney's  fees, 
a  change  has  been  effected  In  them  without 
his  consent,  thereby  increasing  the  extent 
of  his  burden  under  his  contract  beyond 
what  is  fairly  contemplated  by  Its  terms. 
As  we  have  already  seen,  however,  it  was 
contemplated  by  the  parties  that  the  notes 
Bhoald  be  renewed  ui>on  such  terms  and  con- 
ditions as  could  be  mutually  agreed  upon  by 
the  makers  and  the  assignee.  The  terms  of 
the  renewals  were  both  lawful  and  reason- 
able. Furthermore,  the  evidence  does  not 
tend  to  show  that  the  original  notes  did  not 
contain  a  provision  for  attorn^'s  fees.  In 


the  absence  of  such  evidence,  the  i>re8iiiDih 
tion  must  be  indulged  that  they  did,  even 
though  we  concede  the  position  of  counsel 
that  the  guaranty  did  not  contemplate  the 
addition  of  such  a  condition  to  the  new 
notes.  The  court  could  not  presume  that 
the  bank  exacted  conditions  from  the  makers 
which  were  not  authorized  by  the  guaranty. 
There  Is  no  merit  in  the  contention. 

4.  The  note  of  the  Libby  Townslte  &  Lnm- 
ber  Company  grew  out  of  the  followtaig 
transaction:  In  1883  one  Mumbrue  obtained 
a  contract  from  the  United  States  to  survey 
certain  public  lands  In  the  vicinity  of  Lib- 
by. in  Flathead  county.  It  was  agreed  be- 
tween him  and  the  company,  through  one 
I^nard,  its  secretaryi  that  the  ccnnpany 
would  furnish  funds  to  pay  the  expenses  of 
the  survey,  and  that  Mumbrue  would  reim- 
burse the  company  out  of  the  funds  paid 
him  by  the  United  States  upon  craipletloD 
of  the  contract  The  company  was  also  to 
share  in  the  profits.  If  any.  made  under  the 
contract.  Leonard  then  arranged  with  the 
Globe  National  Bank  for  a  loan  of  fond£ 
to  the  company  from  time  to  time  as  they 
were  needed.  This  arrangement  was  car- 
ried out  until  the  Indebtedness  of  the  com- 
pany to  the  bank  on  this  account  amounted 
to  something  ovm-  $2,000.  The  bank  authori-  . 
ties,  not  desiring  to  furnish  any  more  funds 
to  the  company,  thereupon  arranged  with 
Mumbrue  to  furnish  directly  to  him  such  as- 
sistance as  he  required;  he  agreeing  td  se- 
cure the  bank  by  turning  over  to  it  bis  claim 
against  the  United  States.  Thereupon  the 
company  executed  Its  note  to  the  hank  for 
the  funds  already  advanced  upon  the  con- 
tract, and  included  therein  other  indebted- 
ness due  from  the  company,  making  the 
amount  of  the  note  which,  after  renewal 
from  time  to.  time,  was  assigned  to  the 
Northwestern  National  Bank.  At  the  same 
time  Mumbrue  executed  bis  note  to  the  c<»n- 
pany  for  the  amount  of  the  advancements 
made  to  him  under  the  first  arrangement 
This  note  was  assigned  to  the  bank  by  the 
company  as  collateral  to  secure  Its  own  note: 
When  the  assignment  of  the  latter  was 
made  to  the  Northwestern  National  Bank, 
the  collateral  was  retained  by  Hatcher,  as 
agent  of  the  directors  and  stockholders  of 
the  Globe  National  Bank,  and  Its  existence 
was  not  actually  knowh  to  the  officers  of  the 
Northwestern  National  Bank.  In  the  latter 
part  of  1894,  Hatcher  then  being  the  cashier 
of  the  Northwestern  National  Bank,  end  still 
acting  as  the  agent  of  the  stockbcdders  of 
the  Globe  National  Bank,  received  from 
M\mibrue  a  draft  for  $8,200.  This  he  ap- 
plied, first,  to  the  payment  of  the  debt  due 
from  Mumbrue  for  advancements)  and  then 
to  this  note,  assigned  by  the  Libby  Town- 
site  &  Lumber  Company  as  collateral  se- 
curity. No  credit  for  the  amount  of  the 
Mumbrue  note  was  made  upon  the  note  of 
the  company,  but  all  the  funds  derived  from 
Mumbcue'6  payments  went  into  the  assets 
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of  the  Olobe  National  Bank  and  were  used 
tn  UquldatlDg  Its  other  tDdebtednesB.  It  la 
allied  by  counsel  that  as  Hatcher  was  the 
cashier  of  the  Northwestern  National  Bank 
at  the  time  the  contract  of  guaranty  was 
made,  and  had  knowledge  of  the  existence 
of  the  collateral  security,  as  well  ae  of  the 
sabsegiuent  payment  of  it  by  Mumbrue,  this 
knowledge  should  be  imputed  to  the  bank, 
his  principal,  and  that  It  should  be  held  re- 
sponsible for  the  misappropriation  of  the 
collateral,  resulting  In  detriment  to  the  de- 
fendant. For  this  reason,  the  defendant  In- 
sists, a  credit  for  the  amount  of  the  Mum- 
brue note  must  be  allowed  hfm  on  the  note 
of  the  corporation  as  of  tiie  date  of  the  mis- 
appropriation by  Hatcher. 

Counsel  relies  upon  the  general  rule  that 
notice  to  the  agent  Is  notice  to  his  principal 
Of  all  matters  connected  with  the  business 
of  the  principal  which  fall  within  the  scope 
of  the  agent's  authority.  Without  pausing 
to  inquire  whether  the  general  rule  should 
be  extended  to  cases  where  the  knowledge 
of  the  agent  has  been  acquired  prior  to  his 
employment,  but  reserving  this  question,  we 
think  that  under  well-established  principles 
of  the  law  of  agency,  the  knowledge  pos- 
sessed by  Hatcher  should  not  be  Imputed 
to  the  bank.  The  presumption  that  the  agent 
has  imparted  his  knowledge  to  his  principal 
does  not  prevatl  where  the  agent  is  acting 
In  his  own  or  another's  interest,  and  ad- 
versely to  that  of  his  principal,  particularly 
when  the  agent  is  acting,  not  as  agent,  but 
openly  and  avowedly  for  himself.  In  such 
case,  by  reason  of  bis  antagonistic  attitude 
toward  the  Interests  of  his  principal,  the 
presumption  does  not  arise  that  he  has  com- 
municated his  knowledge  to  his  principal, 
but  that  on  the  contrary,  he  has  refrained 
from  so  doing  from  motives  of  self-interest. 
Mechem,  Ag.  S  723;  1  Am.  &  Eng.  Ene. 
Law  (2d  Ed.)  1045;  Frenkel  v.  Hudson,  82 
Ala.  158,  2  South.  758,  60  Am.  Sep.  733; 
Wlckersham  v.  Zinc  Co.,  IS  Kan.  481,  26 
Am.  Rep.  784;  Alien  t.  Railroad  Co.,  150 
Mass.  200,  22  N.  E.  917,  5  L.  R.  A.  716.  15 
Am.  St  R^.  185;  Innerarlty  v.  Bank,  139 
Mass.  332,  1  N.  E.  282,  52  Am.  Rep.  710;  In 
re  Plankinton  Bank,  87  Wis.  378,  58  N.  W. 
784;  Hickman  v.  Green,  123  Mo.  165,  22  8. 
W.  455,  27  S.  W.  440  29  L.  R.  A.  39;  Bank 
v.  Harrison  (O.  C.)  l6  Fed.  243.  The  facts 
detailed  above  show  that  Hatcher  In  mak- 
ing the  contract  was  acUng  for  himself  and 
the  other  record  stockholders  of  the  Globe 
National  Bank,  and  adversely  to  the  North- 
western National  Bank.  When  he  went  in- 
to the  employment  of  the  latter,  the  affairs 
of  the  other  bank  and  Its  stockholders  were 
mere  private  matters,  about  which  his  em- 
ployer was  not  in  any  way  interested:  and, 
when  he  came  to  deal  with  his  employer,  he 
was  for  the'  time  being  acting,  not  as  Its 
alter  ^o,  but  as  a  third  party,  and  it  could 
not  then,  or  afterwards,  so  long  as  he  was 
acting  In  the  same  capacity,  be  affected  by 


any  knowledge  possessed  by  him.  The  sub- 
sequent misappropriation  of  the  money  lie 
obtained  from  Humlmie  was  but  a  part  <4 
the  original  transaction,  in  which,  for  what- 
ever reason,  he  retained  the  security,  intend- 
ing, no  doubt  to  appropriate  the  proceeds  of 
it  as  he  actually  did.  Whatever  may  have 
been  his  Intention,  the  bonk,  his  principal, 
cannot  be  held  to  have  bad  constructive  no- 
tice of  the  exIstMice  of  the  security,  hot  be 
held  for  Its  misappropriation. 

5.  It  is  said  that  the  trial  court  erred  in 
finding  that  demand  was  made  upon  appel- 
ant for  the  payment  of  the  Libby  Townsit* 
&  Lumber  Company  and  the  Oullette  &  Thov 
rlault  notes  before  this  action  was  bronght, 
for  that  there  was  no  evidence  tending  to 
support  such  a  finding.  The  plaintiff  was 
^amlned  as  a  witness,  and,  among  other 
things,  testified;  "I  am  acquainted  with  Jo- 
seph A.  Coram,  the  defendant  in  this  case. 
I  met  him  over  In  Butte,  Mont.,  along  In  the 
month  of  May,  1897,  and  had  a  conversation 
with  him  at  that  time  relatlnig  to  these  notes. 
As  to  paying  them,  or  any  part  of  them,  he 
said  that  suit  would  have  to  be  brought  so 
that  he  could  collect  from  the  stockholders 
of  the  Globe  National  Bank.— the  other  stock- 
holders. I  don't  remember  bis  exact  lan- 
guage, trat  be  said  suit  would  have  to  be 
brought  before  he  would  pay  them.— words  to 
that  effect"  The  defendant  also  testified, 
but  failed  to  admit  or  deny  the  statement  of 
plaintiff.  This  evidence  was  sufllclent  to 
warrant  a  finding  that  demand  was  waived, 
and  that  any  demand  short  of  suit  would  be 
of  no  avail.  The  purpose  of  demand  in  such 
cases  Is  to  enable  the  party  upon  whom,  un- 
der the  terms  of  the  contract  it  must  be 
made,  to  discbarge  his  liability  without  a 
suit.  When  he  unqualifiedly  refuses  to  per- 
form his  obligation,  a  demand  is  useless, 
and  t^ierefore  unnecessary.  The  law  does 
not  require  a  useless  thing.  9  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  209;  Bennett  Bros.  Co. 
V.  Tam,  24  Mont.  457.  62  Pac.  780.  While 
the  trial  court  should  have  found,  according 
to  the  facts,  that  demand  was  waived,  the 
defendant  has  no  just  cause  to  complain  of 
the  finding  as  made. 

6.  The  next  contrition  made  by  appellant 
Is  that  the  district  court  erred  in  finding  la 
favor  of  plaintiff  upon  the  Issues  made  upon 
the  payment  of  the  Weltman  note,  which  Is 
the  basis  of  the  third  cause  of  action.  On 
March  8,  1895,  the  original  Weltman  note 
was  renewed;  the  new  note  being  made  pay- 
able to  "Benton  D.  Hatcher"  12  months  after 
date,  and  negotiable  and  payable  at  the 
Northwestern  National  Bank.  It  was  there- 
upon Indorsed  In  blank  by  Hatcher,  and 
thereafter  carried  upon  the  account  of  bills 
receivable  by  the  bank.  The  original  note 
was  secured  by  real  and  chattel  mortgages. 
Upon  the  renewal  of  It  on  March  8,  1895,  a 
new  mortgage  upon  three  lots  In  Kailspoll 
was  executed  to  Hatcher  by  Weltman  and 
wife.  The  records  of  the  bank  did  not  at 
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any  time  disclose  tiie  extatence  of  this  mott- 
gage,  DOT.  apart  from  the  note  Itself,  tbat  it 
was  payable  to  Hatcher.  Dwlng  all  of  this 
time,  and.  in  fact,  up  to  the  time  the  bank 
closed  its  donrs.  Hatcher  had  general  con- 
trol of  the  affairs  of  the  bank,  and  the  books 
were  kept  under  his  direction.  So  the  mat- 
ter stood  nntil  January  7,  1896^  irhen  Hatch- 
er  agreed  with  Weltman  that.  If  l^e  m<Hlr 
gaged  property  should  be  eonyeyed  to  him- 
self fay  Wettman  and  wife,  he  vould  accept 
it  as  pajrment  of  the  note.  The  conveyance 
was  made  to  "B.  D.  Hatcher,  agent,"  and  tbe 
note  was  accordingly  canceled  and  deliTered 
to  Weltnum.  On  Angust  13,  1806,  Hatcher 
executed  to  the  bank  bis  note  for  tbe  full 
amount  of  the  Weitman  note,  signing  It  "B. 
D.  Hatcher,  Agent,"  Tbis  note  does  not  on 
Its  face  i^ow  upon  whose  behalf  It  was  ex- 
ecuted. The  books  of  the  bank  show  that  It 
was  credited  against  the  Weitman  note  and 
Interest  as  payment  thereof,  and  from  its 
date  It  was  treated,  and  still  ia  treated,  as 
an  asset  of  tbe  bank.  Tbe  uncontradicted 
statement  of  Hatcher  Is  to  the  effect  that  at 
the  time  of  the  transaction  with  Weltnton  he 
t(dd  the  plalntUT.  who  was  rice  president  of 
the  bank,  that  he  was  going  to  take  the 
property  from  Weitman  In  payment  of  the 
note  as  the  best  thing  to  do.  The  rice  presi- 
dent knew  of  the  "Hatcher,  Agent"  note 
from  the  time  of  Its  appearance  among  tbe 
assets  of  the  bank  In  August,  1896,  though 
be  testified  that  he  had  no  personal  knowl- 
edge of  the  mwtgages  securing  the  Wtitman 
note  at  tbe  time  It  was  assigned  to  his  bank. 
There  is  no  word  of  testimony  that  Hatch- 
er's course  In  the  matter  was  objected  to,  and 
It  afllrmatiTely  appears  that  it  was  never  at 
any  time  repudiated  by  the  bank  autb(»itie8. 

During  his  cmmection  with  the  Xorthwest- 
em  National  Bank,  Hatcher  appears  to  have 
acted  as  agent  In  several  capadties,  and 
made  use  of  several  different  signatures. 
When  acting  tme  the  bank,  he  used  tbe  signa- 
ture, "B.  D.  Hatdier,  Ctashler."  When  acting 
for  the  stockholders  of  tbe  Olobe  National 
Bank,  he  signed,  "B.  D.  Hatcher,  Agent" 
When  acting  In  other  capacities,  he  signed, 
"B.  D.  Hatcher,"  or  *'Benton  D.  Hatcher." 
During  his  n^otlations  looking  to  a  settie- 
ment  of  the  Weitman  note,  coiutdra«ble  cor- 
respondence was  had  between  him  and  Weit- 
man and  Winlnger,  his  agent  at  Kaltspell. 
and  in  each  instance,  save  two,  he  ^gned  his 
letters,  "B.  D.  Hatcher,  Gasblw."  In  one  of 
these  instances  he  signed,  "Hatcher,"  and  in 
tbe  other,  "B.  D.  tiateho'."  For  his  services 
In  this  and  other  matters  connected  with  the 
business  of  liquidation,  Winlngw  was  paid 
by  Hatcher  out  of  the  assets  of  the  Glolw 
National  Bank,  though  Winlnger  understood 
that  In  the  transaction  he  was  acting  for 
Hatcher  as  cashier.  After  the  executior  of 
the  written  guaranty  by  Coram,  he  was  ab- 
sent from  Montana,  raiding  at  Lowdl,  Mass. 
Farther  than  that  Hatcher  had  charge  gen- 
erally of  the  settlement  of  tbe  affairs  of  the 


Olobe  National  Bank,  he  was  never  express- 
ly authorised  to  act  for  Coram  In  any  capacity 
whatevo*.  When  the  Northwestern  National 
Bank  closed  Its  door^  Hatcho:  being  under 
arrest  Coram  hastened  to  Montana,  took  over 
all  the  assets  of  tbe  Olobe  National  Bank, 
and  paid  Wtolnger  a  balance  due  him  for 
services  to  Hatcher  In  connection  with  biq 
previous  emidoyment  but  took  no  convey- 
ance of  the  Weitman  tots.  Thereafter  he  aj:t- 
ed  for  the  stockholders.  On  February  S, 
1SD7,  Hatcher  wrote  Winlnger.  stating  that 
the  Weitman  pn^erty,  standing  tai  bis  name 
as  agent,  should  be  deeded  to  the  North- 
vrestem  National  Bank.  After  the  national 
baidc  examiner  took  ctaa^  on  Fetumary  7th, 
Hatcher  offered  to  deed  the  property  to  tbe 
bank;  but  bis  off»  was  not  accepted.  At 
no  time  did  the  bank,  or  the  receive  after- 
wards, return  to  EUtdier  his  note  of  August 
18,  ISOa  Except  the  knowledge  they  may  be 
presumed  to  have  obtained  from  the  condi- 
tio of  the  books  and  the  Information  pos- 
sessed by  the  vice  president  the  other  offl- 
cars  and  the  board  of  dlrectws  of  the  North- 
westmi  Natimi^  Bank  were  not  Informed  of 
the  Weitman  transaction.  Hatcher  stated 
that  at  tbe  time  he  ai^ed,  he  did  the  best  he 
could  for  all  parties,  vrlthout  referaice  to 
which  of  his  larlndpate  would  be  responsible. 
No  demand  was  evor  made  upon  Weitman 
for  the  payment  of  bis  note  after  Its  surren- 
Aa  to  htm.  Some  time  before  tbe  trial  of 
this  cause  one  of  the  directors  of  the  North- 
western National  Bank  borrowed  It  from 
btan,  assuring  him  that  no  use  would  be 
made  of  it  against  him.  This  dlrectw  hand- 
ed It  to  the  receiver,  and  it  was  introduced  in 
evidence  at  the  tilaL 

Tbe  trial  court  found  upon  these  facts  that 
in  taking  the  deed  from  Weitman  and  can- 
celing his  note,  Hatdier  acted  without  the 
scope  of  his  authority  as  cashier,  and  that  he 
acted  for  and  on  behalf  of  Coram  and  the 
othor  stot^olders  of  the  Globe  National 
Bank.  Hmce  the  conclusion  that  the  trans- 
action did  not  amount  to  a  payment  of  the 
not^  so  as  to  dlschaige  Coram  from  his  guar- 
anty. Do  the  facto  properly  warrant  this 
Infer^ce?  It  must  not  be  overlooked  that 
the  defendant  susteined  two  distinct  rela- 
tions to  tbe  affairs  of  the  Globe  National 
Bank.  He  was  one  of  Its  record  stockhold- 
ers. As  such  be  was  interested  In  the  settle- 
ment of  its  affairs.  He,  with  othos  who  sus- 
teined a  like  ration  to  It.  was  bound  by  the 
cmtract  of  guaranty  Individually  to  pay  tbe 
debts  In  controvosy  upon  the  happmlng  of 
the  contlugencies  stated  therein.  His  llabU- 
ItleB  growing  out  of  the  former  relation  were 
Imposed  by  law  by  virtue  of  his  connection 
with  the  bank,  and  existed  In  favor  of  the 
creditors  of  the  bank  only.  Unda  his  con- 
tract his  obligation  was  to  the  Northwestern 
XatlcHtal  Bank,  and  was  personal  and  volun- 
tary. Hatchffl-,  having  charge  of  the  affairs 
of  the  Globe  Xatkoial  Bank,  was  tbe  agent  of 
the  corporation,  and  also  Coram's  agent  for 
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all  purpoees  connected  with  Uie  tnut  be- 
tween him  and  the  creditors  of  the  bank, 
-lAitb  1 11  authority  necessarily  Implied  by  that 
emplojment  No  anthority  tbns  conferred  up- 
on him,  bowerer,  enabled  him  to  act  aa  the 
agent  of  the  defendant  bi  any  of  his  relations 
as  debtor  of  the  Korthwestem  Xatl(Hial  Bank. 
If  be  bad  such  authority,  It  must  hare  been 
specially  given,  or  must  be  implied  from  bis 
and  Hatcher's  joint  and  several  llabUIly  on 
the  contract,  or  from  their  «mduct  with  ref- 
erence to  the  matters  growing  out  of  tiie 
contract  Iliere  is  nothing  In  the  tacts  stat- 
ed tending  to  show  tiiat  he  bad  such  express 
authority.  Nor  does  the  fact  that  be  and 
Hatcber  were  Jointly  and  severally  liable 
witb  tbe  otber  stockholders  on  the  contract 
of  guaranty  Imply  an  authority  in  Hatcher 
to  act  as  agent  for  blm,  so  as  to  hold  him 
for  anything  done  afTecting  bis  personal  lia- 
bility under  the  contract  Hatcher,  by  virtue, 
of  tbis  relation,  could  not  In  any  way  change 
the  conditions  of  tbe  contract  or  enlarge 
Coram'e  Uablllfy  tiiereundor,  without  bis  con- 
sent Nor  does  the  evidence  tend  to  show 
that  Coram,  by  anything  he  did,  impliedly 
authorized  Hatcher  to  do  otherwise  In  the 
premises  than  any  oth«r  of  the  Joint  and  sev- 
eral guarantors  could  have  done. 

So  it  appears  that  Hatcher  did  not  In  his 
dealings  with  the  Weltman  note  and  tbe 
mortgage  security,  represent  Coram  in  any 
capad^  whatever.  It  Is  apparent  also,  that 
no  authority,  obtained  directly  or  Im^tedly 
from  the  stockholders,  empowered  him  to  di- 
rect the  mode  by  which  payment  of  the  note 
could  or  should  be  made.  The  control  of  the 
note  had  passed  from  them  by  the  assign- 
ment to  the  Northwestern  National  Bank, 
and  they  bad  no  authority  to  interfere  with 
It  His  action  in  the  premises  was  either 
a  grati^tous  intermeddling  on  his  Individual 
account  or  must  be  deemed  to  have  been  au- 
thorized by  the  bonk.  But  for  tbe  fact  that 
he  occupied  the  position  of  cashier,  he  would 
bave  bad  no  access  to  the  securities  belong- 
ing to  the  bank,  and  could  have  dcme  noth- 
ing. When  we  «Hne  to  examine  his  rela- 
tions to  the  bank,  we  find  that  he  practically 
controlled  its  affairs.  It  Is  s(Hnewhat  signifi- 
cant that  upon  a  r^ewal  ot  the  particular 
note  In  jMarch,  1895,  he  had  It  made  pay- 
able to  himself  and  then  Indorsed  It  to  tbe 
bank.  He  at  that  time  undoubtedly  acted 
for  the  bank.  Mr.  Standford,  the  vice  presi- 
dent stated  that  It  was  customary,  when  the 
bank  took  real  estate  security  for  loans,  to 
have  the  notes  and  mortgages  {Hiyable  to 
some  officer  of  the  bank,  and  thus  to  evade 
the  instructions  of  the  comptroller  of  the 
currency  prohibiting  loans  upon  real  etrtate 
security.  This  last  statement  makes  clear 
the  significance  of  Hatcher's  l)ebavlor  at  that 
time,  and  in  tbe  light  of  the  other  facts  sur- 
rounding the  transactions  connected  with  the 
subsequent  dealings  of  Hatcher,— the  length 
ot  time  covered  by  them,  his  apparent  exclu- 
sive control  of  the  business  tbe  c<»idmon  of 


fhe  XtookB,  the  only  legitimate  biference 
to  be  drawn  from  them  Is  that  the  bank 
anthorltlea  must  bave  known  of  fhetn,  and, 
at  least  tacitly,  approved  them.  In  ai^ 
ev^t  tbey  must  be  in^sumed  to  have  known 
of  th^,  and  be  held  to  the  legitimate  con- 
sequences ot  such  knowledge.  It  makes  no 
difference,  therefore,  whether  Hatcher  acted 
by  consent  of  the  bank  anthorltlea  hi  the 
first  Instance,,  or  wlOiont  such  coisent  and 
beyond  the  scope  of  his  authority  as  cashier. 
His  action  In  the  premises  must  be  held  to 
have  been  that  of  the  bank.  The  Weltman 
note  must  theref<ne,  so  far  as  Weltman  is 
couched,  be  held  to  have  been  paid  off  and 
disdiarged.  It  necessarily  follows,  also,  that 
Ckiram's  llaUllty  nndw  his  contract  was  dis- 
charged. 14  Am.  &  Eng.  Knc.  Law  <2d  Ed.) 
1162.  There  Is  no  force,  th^  In  the  aigo- 
ment  of  the  plaintiff  that  the  debt  of  Wel^ 
man  has  not  actually  been  paid  in  moDer> 
True,  as  the  plaintiff  contends.  Hatcher  ^ 
not  by  virtue  of  the  fact  that  he  was  cash- 
ier, authorised  to  take  land  In  paymmt  ot 
a  debt  due  the  bank;  but  be  In  fact  did  bo 
under  (Circumstances  which  Imi^ed  the  con- 
sent and  anvoval  of  tbe  ^rectwa  o£  Ihe  co^ 
poratlon,  thus  constituting  hlmsdf  a  trustee 
of  tbe  legal  title  tho^to  for  its  benefit  Un- 
der all  the  circumstances,  It  Is  ot  no  mmnent 
that  he  had  the  conveyance  made  to  him  as 
"agent"  instead  of  "cashier." 

Upon  the  facta  stated,  we  think  the  defend- 
ant not  liable  upon  tlie  third  cause  of  ac- 
tion for  another  reason.  Conceding  that  tlK 
note  haa  not  been  paid  as  was  contemplated 
by  tbe  contract  the  original  note  has  been 
canceled  aud  delivered  up  as  paid. '  Weitman 
cannot  now  be  held  liable  thereon.  Hie  debt 
pioarantied  by  Coram  has  been  substituted  by 
another .  and  a  dlffer«it  one,  due  from  a  dif- 
ferent person,  namely.  Hatcber.  If  Coram 
should  be  held  to  pay.  his  only  recoorse 
would  be  against  Hatcher.— a  contingency  not 
contemidated  bis  undertaking.  The  bank, 
in  deatlDg  with  tbe  original  debtor  throofdi 
Hatcber,  has  permitted  a  material  chaoge  In 
tbe  situation  of  tbe  debt  gturantled,  by  sub- 
stituting another  as  tbe  principal  debtor.  It 
has  also  put  the  security,  which  otherwise 
might  have  been  available  to  the  goarantor, 
beyond  bis  reach.  Undar  the  principles  of 
law  applicable.  Coram  Is  entitled  to  clabn  bis 
release.   Civ.  Code.  {  S050. 

We  find  no  error  In  the  action  of  tbe  dis- 
trict court  upon  Ibe  first  and  secwd  causes 
of  actlMi.  As  to  these  the  judgment  and  or- 
der are  affirmed,  ^e  defendant  Is  entitled 
to  a  new  trial  upon  the  third  cause  of  ac- 
tion. As  to  this,  therefore,  tbe  judgment 
and  order  are  reversed,  and  the  cause  Is 
manded,  with  directions  to  grant  a  sew  trial. 
Defendant  may  recover  hia  costs 

PIGOTT.  J.,  concurs.  MILBURN.  J.,  not 
havhig  participated  In  tbe  consnltatlona  had 
upon  this  cause,  takes  no  part  In  this  de- 
cision. 
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JOHNSON  T.  POKTLAND  STONE  00. 
tSnpreme  Court  of  Oregon.   Mareh  10.  1902.) 

rSLLOW  SERVANTS  — NEOUOBHOB— ASSUMP- 
TION OF  RISK-PROMULGATION  OF  RULBS. 

1.  Persons  who  work  together  in  a  quarir 
drilling  holes  for  blasts  and  loadiug  them  with 
powder  ere  fellow  servants,  though  one  takes 
uie  lead  and  gives  directions,  bo  that  his  n^U- 
gence  is  a  risk  asanmed  by  the  others. 

2.  An  eniployfi  who  contiuues  to  work,  know- 
ing that  a  fellow  servant  is  careless,  without 
filing  the  master's  attention  thereto,  cannot 
complain  that  the  master  wa^  negligent  in  re- 
taining him.  „ 

3.  There  is  nothing  in  the  business  of  drill- 
ing out  the  tamping  from  a  hole  loaded  for  a 
blast,  which  has  failed  to  explode,  that  calla 
for  tbe  ;»t>mulgation  of  mlee  by  the  master; 
the  selection  of  means  therefor  being  details 
depending  on  tbe  judgment  of  the  workmen. 

Appeal  from  ciicnlt  court,  Maltnomah 
county;  Alfred  Sears,  Jr..  Judge. 

Action  by  Carl  O.  Jobneon  against  the 
Portland  Stone  Company.  Judgment  for 
plaintiff.  Defendant  appeals.  Berersed. 

R.  W.  Wilbur,  for  appeUant  H.  M.  Cake, 
for  respondent. 

BEAN,  G.  J.  This  Is  an  aetttm  to  recover 
damages  for  personal  Injmlea  allseed  to  have 
been  recelred  by  tbe  plaintUE  tbrough  tbct 
negligence  of  the  defendant  In  1889  the 
defraidant  owned  and  cverated  a  stone  quar- 
ry In  Wbttman  county*  Wasb.  For  smne 
nuMiths  prior  to  August  of  that  year  the 
plaintiff  bad  been  working  In  tiie  quarry  with 
other  emplt^te  xaxdet  tbe  charge  of  a  super- 
intendent or  manager,  excavating  and  re- 
moving rock  by  Uasting.  Among  the  work- 
men was  one  Nelson,  who  acted  as  powder 
man,  and  whose  business  was  to  toad  and  dis- 
cbaj^  holes  drilled  himself  and  other  em- 
ployes. The  plaintiff  was  a  common  laborer, 
and  his  particular  work  was  drUltaig  holes 
at  such  places  as  might  be  designated  by  the 
foreman  In  charge  of  the  work,  and  assisting 
Nelson,  tlie  powder  man,  by  carrying  sand, 
powder,  and  other  supplies  as  requested  by 
him.  About  the  time  the  plaintiff  com- 
menced work  be  was  directed  the  fore- 
man to  work  with  Nel8(m,  and  as  tbls  order 
was  never  countermanded  he  continued  to 
so  work  until  disabled  by  the  accident;  h^ 
Nelson,  and  a  workman  named  Krahtsch 
working  together  In  a  kind  of  "gang"  at 
drilling  when  there  were  no  holes  to  load, 
and  the  plaintiff  and  Krahtsch  assisting  Nel- 
son when  he  was  using  powder.  Nelson  bad 
no  control  over  either  Johnson  or  Krahtsch, 
except  when  they  were  helping  him  in  load- 
ing the  holes,  and  then  only  to  direct  them 
what  to  do.  On  the  afternoon  of  July  1st  an 
attempt  was  made  by  Nelson  to  fire  two 
blasts,  but  for  some  reason  one  of  them  did 
not  explode,  and  on  the  next  morning,  while 
he,  Johnson,  and  Krahtsch  were  attempting 
to  remove  the  tamping  from  the  missed  bole, 
the  drill  came  In  contact  with  tbe  charge, 
and  exploded  It,  severely  Injuring  plaintiff. 
The  plaintiff's  version  of  what  occurred  and 


how  the  accident  happened  la  substantially 
as  follows:  "When  1  went  out  to  the  quarry 
frmn  the  bunk  houses  Mr.  Nelson  met 
Krahtsch  and  myseU  at  the  blacksmith  shop, 
and  handed  us  a  gunny  sack  apiece,  |um1  told 
ns  to  go  down  to  the  rtvor  and  get  some 
sand  and  htiag  It  up  to  the  quarry,  saying 
that  he  was  going  to  reload  the  hole  which 
he  shot  off  the  night  before.  When  we  got  to 
the  quarry  Ndson  was  there,  and  had  an 
iron  spocm  in  his  hand  scratching  out  the 
dirt  from  the  bole  that  the  tamjdng  was  in. 
Worn  the  dirt  lying  around  and  the  ^^r- 
ances,  I  thouf^t  it  bad  gone  off.  I  said 
to  Hr.  Nelson  whto  I  came  up,  'It  did  not 
blow  all  the  tamping  out?*  and  he  said,  'No, 
we  will  driU  it  out;'  and  [  said,  'It  is  all 
right  then,  Is  it?*  and  he  said,  Tes;  It  Is  all 
right.'  Krahtsch  and  I  then  Cfunmenced  to 
drill  out  the  tamping.  As  the  drill  was  too 
short,  Krahtsch  went  to  get  another,  and 
while  be  was  away  Ndsm  took  hold  of  the 
drill,  and  while  he  and  I  were  turning  It  lu 
the  hole  the  <diarge  e:q>lQded.  Nelson  order- 
ed us  to  drill  out  the  tsmplng.  I  did  not  see 
any  tamping  In  the  othw  hole.  It  showed 
plahily  that  It  had  been  a  cmnplete  explct- 
slon.  I 'did  not  fear  that  lliere  vras  a  load  in 
the  hole,  tm  Nelson  said  that  it  was  all 
right,  and  X  tboi^iht  he  knew  It  had  gone 
off.  I  d^ended  niKm  him,  and  never  ob- 
jected to  assisting  him  to  take  the  tamping 
out  of  the  holes.  I  have  known  Nelstm  since 
1886.  Worked  in  quarries  with  him.  He  Is 
what  iB  regai-ded  as  a  fast  worknun.  When 
I  went  to  w«ck  In  the  granite  quarry,  the 
foreman  told  me  to  go  and  work  with  Nel- 
son, and  from  that  thne  on  he  always  called 
me  when  he  needed  he^.  I  made  no  objec- 
tion to  working  with  him,  and  had  an  <^>por- 
tunlty  to  see  fuid  know  how  he  did  his  work." 
The  testimony  of  Krahtsch.  the  only  other 
witness  present  at  the  time  of  ttie  accident 
is  substantially  as  follows;  **I  have  had  tbree 
or  four  months'  ej^erlence  as  a  powder  man. 
I  began  work  at  Gruilte  Point  In  April,  1899, 
and  w(«ked  until  the  12tta  of  December  the 
same  year.  Ndson  was  powder  man  dur- 
ing the  time.  I  worked  in  the  same  gang  as 
Johnson  and  Nelson.  We  drilled  together  on 
the  morning  of  tbe  Slst  of  July.  On  tbe 
mwnlng  of  August  1st  &t  h^lf  ittst  tbree,  we 
went  to  work,  and  Nelson  said  to  JcAnscm 
and  myself,  'Go  down  to  the  river,  and  get 
a  sack  ot  sand  aiUece,  and  bring  it  up  to  the 
top  of  the  hill,  and  I'll  go  to  the  powder 
house  and  get  the  powder  ready.  We  are 
going  to  drill  the  temping  out  of  this  hole, 
and  blow  tbe  stone  over.'  Tbe  blast  that 
was  put  in  on  the  evening  of  July  Slst  was 
to  turn  tbe  stone  over  or  crack  It  In  the  first 
place,  which  Is  called  a  spring  shot.  Nelaou 
said,  'I  will  go  and  get  the  powder  ready. 
We  are  going  to  drill  the  tamping  out  of  this 
lu^e  again,  and  throw  the  stone  over.*  When 
I  g6t  up  to  the  hole  Johnson  was  already 
there,  and  Nelson  was  scraping  the  tamping 
out  with  a  Bjfoon,  and  throwing  it  around  tbe 
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hole.  After  tbe  bole  Is  deep  enough  to  bold 
water,  tbe  custfnn  is  to  put  In  tbe  drill,  and 
commence  drilling,  and  take  the  swab  stick 
and  swab  It  out  When  we  came  up  I  can- 
not remember  anything  particular  that  was 
said,  only  that  Johnson  said.  'Is  the  hole  all 
right?*  and  Nelson  said,  'Yes;  the  hole  is  all 
right.'  We  then  put  8<»ne  water  in,  and 
Johnson  and  Nelson  commenced  to  drill. 
After  he  put  the  water  In  again,  I  said  to 
Nels(m,  'Give  me  the  drill;  you  do  your 
powder  work  or  your  othw  work,  and  Jobn- 
son  and  I  will  do  the  drilling.'  In  some  quat^ 
ries  it  Is  the  custom  for  persons  assisting 
the  powder  man  to  rely  upon  him  for  his 
safety;  in  others,  not  In  some  the  powder 
man  works  himself,  and  In  others  he  has 
assistants  or  heli>ers.  In  the  granite  quarry 
Nelson  had  a  gang.  Johnson  and  myself 
were  his  gang.  Of  course,  when  Ndson  said 
to  go  to  woA  we  had  to  do  it^  as  Nelson  was 
to  know  what  was  going  oa.  He  was  re- 
quired to  be  Bore  that  the  hole  was  all  right 
to  drill  out.  It  was  his  bosinesa  to  know. 
Johnson  had  nothli^  to  do  with  it  but  bad 
to  take  what  Nelson  said.  When  a  driller  Is 
assisting  a  powder  man,  and  is  told,  by  the 
powder  man  to  do  smnethlng,  he  has  to  do 
whatever  he  Is  told.  I  can't  ranember  who 
sent  me  to  work  with  Ndson,— whether  It 
was  Cole  or  the  foreman.  There  was  noth- 
ing about  the  ccmdltlon  of  the  hole  that  made 
me  afraid  to  drill  it  out.  Tbe  regular  way  of 
taking  tamping  ont  of  an  unexploded  hole  is 
with  a  spoon  to  begin  with,  and  then  they 
usually  use  a  drill  for  the  sand-  and  stuff  be- 
fore they  use  a  mud  stick.  X  never  object- 
ed to  wwktaig  with  Nelscm.  Jt  I  had,  I 
guess  I  would  have  been  discharged.  Water 
is  put  in  the  holes  to  keep  the  drill  from 
striking  fire.  We  were  not  i^eparlng  for  a 
sand  blast  but  wanted  to  load  the  hole  again 
to  reflre  it"  There  was  also  evidence  tend- 
ing to  show  that  Nelson  was  known  amtmg 
the  vortmea  as  a  fast  woriimau,  and  in  his 
haste  was  sometimes  careless^  and  did  not 
exercise  proper  caution  In  handling  powd«*. 
Upon  these  facts,  the  qu»ti(Hi  Is  whether 
the  defendant  is  liable  for  the  injury  received 
by  plaintiff. 

TbB  grouAds  of  recovery  alleged  In  the 
complaint  are:  (1)  That  plaintiff  was  not 
provided  a  safe  place  In  which  to  work,  be- 
cause of  the  negligence  of  Nelson  In  ordering 
and  permltUng  htm  to  use  a  steel  drill  to  re- 
move the  tamping  from  a  missed  bole;  (2) 
that  Nelson,  the  powdw  man,  was  incompe- 
tent and  the  defendant  was  negligent  In  re- 
taining him  in  its  service  after  knowledge 
of  snch  incompetency;  and  (3)  tbat  defend- 
ant was  negligent  in  not  prcnnulgatlng  rules 
and  regulations  by  the  observance  of  which 
the  plaintiff  conld  have  avoided  the  danger. 
It  is  the  duty  of  the  master  to  exercise  due 
care  to  provide  his  servant  a  reasonably  safe 
Ijlace  in  which  to  work,  reasonably  compe- 
tent fellow  workmen,  and,  when  the  exigen- 
cies of  the  business  require,  to  make  needful 
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rules  and  regulations  for  the  safe  conduit 
of  the  business,  and  he  cannot  exempt  hlm- 
s^f  from  llAtllity  by  delegating  these  duties 
to  any  servant  or  employ^,  whatever  his 
rank.  This  doctrine  has  been  so  often  an- 
nounced by  this  court  that  It  is  needlen  to 
cite  authorities  In  its  support.  But  when  tbe 
master  has  provided  for  the  servant  a  reamo- 
ably  safe  place  in  which  to  work  he  Is  not 
responsible  because  It  Is  afterwards  made 
dangerous  by  the  carelessness  or  negllgeoce 
of  a  co-servant  or  employ^,  while  In  tbe 
discharge  of  duties  pertaining  to  a  mere 
operative  even  though  he  be  the  superintend- 
eat  or  foreman  in  charge  et  the  woi^.  Mast 
V.  Kern,  84  Or.  247,  54  Pac.  960,  75  Am.  St 
Rep.  580,  and  notes.  And  this  is  the  prlocf- 
pie  by  which.  In  our  opinion,  this  branch  of 
the  case  must  be  determined.  The  place 
where  the  plaintiff  was  Injured  was  not  made 
unsafe  or  dangerous  through  any  fault  or 
negligence  of  the  defendant,  nor  any  one  rep- 
resenting It  in  the  discharge  of  any  duties 
which  it  owed  to  its  servants.  If  there  was 
n^ligoice  at  all.  It  was  in  the  plaintiff  and 
his  associates  failing  to  properly  and  safely 
carry  out  the  details  of  the  work,  and  not 
in  the  master's  failure  to  provide  a  reason- 
ably safe  place  to  do  the  work.  The  ronov- 
Ing  of  the  tamping  and  reloading  the  missed 
hole  was  incident  to  the  work.  In  which  Nel- 
Bon  and  plaintiff  were  engaged,  and  was  a 
part  of  their  duties.  In  Its  pwformance  they 
were,  as  to  such  work,  fellow  servants,  and 
the  negligence  of  either  was  not  chargeable 
upon  the  common  master.  They  were,  at  ttie 
time  of  the  accident  co-operating  In  the  p^ 
formauce  of  the  same  business,  working  side 
by  side,  and  the  fact  that  Nelson  took  tbe 
lead,  or  gave  directions  as  to  the  work,  did 
not  make  him  any  the  less  a  fellow  servant 
of  tiie  plaintiff.  His  negligence  In  this  re- 
gard was  one  of  the  risks  of  the  employment 
which  the  plaintiff  assumed.  Kean  v.  Rott- 
ing Mills,  66  Mich.  277,  33  X.  W.  395.  U  Am. 
St  R^.  4S2i  Locomotive  Works  v.  Fwd,  W 
Va.  627,  27  S.  E.  509;  Kenney  v.  Shaw,  133 
Mass.  501.  The  last  case  cited  is  In  Its  facts 
very  much  on  air  fours  with  the  one  nndv 
consideration,  and,  having  been 'decided  lie- 
fore  the  passage  of  the  employers'  liability 
act  by  the  state  of  Massachusetts,  the  prin- 
ciple therein  announced  would  seem  to  be 
controlling  bere.  In  AndM-son  v.  Bennett  18 
Or.  515,  19  Pac.  7^.  8  Am.  St  Rep.  311. 
which  seems  to  be  relied  upon  by  the  plain- 
tiff, the  Injury  occurred  through  the  negli- 
gence of  one  who  was  charged  with  tbe  pw- 
formance  of  a  duty  whidi  the  master  him- 
self was  required  under  the  law  to  perform, 
and  who  wos  therefwe  a  vice  principal;  icbile 
bere  tbe  <^ndlng  servant  was  a  mere  co- 
employA  with  the  plaintiff,  working  with  bim 
at  the  time  of  the  accident  in  a  common 
service,  and  for  whose  ni^tlgence  vhOe  so 
engaged  the  master  la  not  responsible. 

A  contention  Is  made  tliat  Nelson  was  bt- 
competent,  and  that  the  defendant  was  gaStf 
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of  ne^lgoice  In  retaining  lilm  In  Its  serrlce 
after  knowledge  of  tbat  fact  Hie  testinumy 
on  this  point  tends  to  show  that  Ndson  was 
a  "fast  workman."  and  In  his  haste  was 
sometimes  not  as  careful  as  some  of  the  wit- 
nesses thought  be  ought  to  hare  be»i;  but 
If  this  constituted  carelesBness  or  Inctunpe- 
tmey  the  plaintiff  cannot  complain,  because 
the  evidence  shows  that  he  had  be«i  ac- 
quainted with  Xdson  for  some  time,  had 
worked  with  him  in  qnarries,  and  was  en- 
tirely familiar  with  the  manner  in  wblch  be 
did  bis  work,  notwithstanding  which  he 
chose  to  continae  In  the  service  with  him 
without  objection.  It  is  a  familiar  principle 
that  if  a  servant  cootlnnes  to  woiic  with  a 
careless  or  Incompetent  person  after  knowl- 
edge of  that  fact  making  no  complaint  and 
not  calling  the  attmtion  of  the  master  to  tbe 
fact  of  such  Incompetency,  he  cannot  main- 
tain an  action  against  his  empl<^er  tot  an 
injury  received  through  the  carelessness  of 
such  servant  Frasier  t.  Railroad  Oo.,  38  Fa. 
10#,  80  Am.  Dec.  467,  and  authorities  cited; 
Hatt  V.  Nay.  144  Mms.  188,  10  N.  B.  807; 
McKiimey,        Sorv.  |  8S. 

It  Is  also  claimed  that  the  defmdant  was 
negligent  In  not  promulgating  mies  by  the 
otraervaace  of  which  tiie  acddrat  could  have 
been  avoided.  There  wai  nothing  in  the  na- 
ture of  the  busbiesa  In  which  the  plalntifE  was 
engaged  at  the  time  of  the  Injury  which 
made  It  necessary  for  defendant  to  make  and 
publish  rules,  me  mere  failure  to  adopt 
rules  Is  not  proof  of  negligence,  unless  it 
appears  tiiat  the  master,  In  the  exusKiab  of 
reasonable  care,  should  have  foreseen  and 
anticipated  the  necessity  for  such  precaution. 
It  Is  not  susxested  in  this  case  what  particu- 
lar rules  could  have  been  adiqjted  that  would 
have  heea  likely  to  jirevMit  the  ac<ddeut. 
Whether  a  steel  tst  Iron  drill  ot  some  other 
means  should  have  been  nsed  to  remove  the 
.tamping  from  the  missed  hole  was  a  mere 
detail  ot  the  work,  depending  upon  the  Judg- 
ment of  tiie  workmen,  and  not  a  matter  for 
tbe  dtfendant  to  n^late  by  rules.  Wagner 
T.  City  of  Portland  (Or.)  67  Pac.  30a 

Under  the  facta  In  this  case,  and  the  law 
applicable  thereto,  In  our  opinion  there  Is 
no  alternative  but  to  reverse  the  Judgmoit; 
and  It  Is  80  ord«ed. 


(U  Or.  662) 

SALEM  LIGHT  &  TRACTION  GO.  T. 
ANSON. 

(Supreme  Court  of  Oregon.   Mardi  10,  1002.) 
APFBAL—DISUISSAli-DEPBCTIVB  NOTICB.  ■ 
A  notice  of  appeal,  reciting  the  judgmeut 
rendpml  June  IStfa,  whereas  it  was  artunlly 
rendered  June  8th,  waa  not  ground  for  dismitn- 
ing  the  appeal,  where  it  was  manifest  from  the 
appeal  papers  that  there  was  a  mere  clerical 
■error,  aiul  no  injury. 

Appeal  from  circuit  court,  Marlon  county; 
•Geo.  H.  Burnett  Judge. 

Action  by  the  Salem  Light  &  Traction 
•Company  against  F.  B.  Anson.  Judgment 


tor  plalntlir,  and  defendant  appeals.  Mo- 
tion to  dismiss  appeal.  Overruled. 

W.  M.  Ramsey,  for  the  motion.  W.  T. 
Slater,  opposed. 

PER  CURIAM-  It  is  stated  in  tbe  notice 
of  appeal  that  tbe  Judgment  appealed  from 
was  rendered  on  the  18th  day  of  June,  1901. 
whereas  it  was  actually  rendered  on  the  8th 
of  that  month,  and  It  Is  so  stated  in  the  un- 
dertaking on  appeal.  The  Judgment  is  other- 
wise properly  described  in  tbe  notice.  The 
contention  Is  that  the  appeal  should  be  dis- 
missed because  of  the  mistake  In  the  date, 
but  we  tblnk  it  manifest  from  tbe  tran- 
script, the  imdertaklug  on  appeal,  and  the 
notice  its^f  tbat  it  waa  merely  a  clerical  er- 
ror, which  In  no  way  could  have  injured  or 
misled  the  respondent;  and  under  Moorhouae 
v.  Donlca,  13  Or.  435,  11  Pac.  71,  and  Lan- 
caster V.  McDonald,  14  Or.  204,  12  Pac.  374, 
the  motion  should  be  overruled;  and  It  Is  so 
ordered. 

(41  Or.  64) 
TAFFE  V.  OREGON  R.  CO. 
(Supreme  Court  of  Oregon.    March  10,  1902.) 

CARRIERS    OP  aOODS— CONTRACT    OP  SHIP- 
MENT —  CONSTRUCTION  —  CONNECTINO 

CAHRIBR— UABILITT  FOR  L08& 
A  contract  of  shipment  ot  goods  c<msigo- 
ed  to  New  York  was  made  upon  the  carrier's 

g rioted  form  of  bill  of  lading,  cohtainiug  n 
lank  space  for  the  place  of  destination,  with 
directions  not  to  insert  ptrints  not  od  the  car- 
rier's lines.  Tbe  blank  was  not  filled.  The 
written  part  of  the  contract  provided  for  "fast- 
est passenger  traiu  Rerrico,  consigaed  as 
above."  ,A  stipulation  relieved  the  carrier  from 
liability  for  loss  or  injury  to  the  property,  ex- 
cept on  its  own  lines.'  Held,  that  the  blank' 
space  for  the  destination  of  the  goods  was  re- 
Berved  for  points  on  carrier's  own  lines,  and 
that  the  written  part  of  the  contract  was  a 
contract  for  general  carriage,  containing  the 
designation  of  the  place  of  shipment,  subject 
to  tbe  stipulation  as  to  liability,  and  therefore 
the  carrier  was  not  liable  for  losses  on  lines 
of  connecting  carriers. 

Appeal  from  circuit  court  Multnomah 
county;  Alfred  P.  Sears,  Jr.,  Judge. 

Action  by  I.  H.  Tnffe  against  the  Oregon 
Railroad  Company.  From  a  Judgment  for 
ptalntUf,  defendant  appeals.  Reversed. 

On  September  17,  1886,  the  plaintiff  ship- 
ped at  Celllo  station,  in  Oregon,  by  defend- 
ant's railroad,  one  car  load  of  f^h  salmon, 
consigned  to  Gbesebro  Bros..  Fulton  Market, 
New  York  City.  Tbe  bill  of  ladhig,  signed 
by  the  shipper  and  the  defendant's  agent, 
so  far  as  it  Is  necessary  to  set  tbe  same 
forth  for  an  Intelligent  nnderstandbig  of  the 
controversy,  is  as  follows: 

"Celllo.  Sept  17th.  1898. 

"Received  of  L  H.  Taffe  the  following  de- 
scribed freight  in  apparent  good  order, 
marked  and  consigned  as  noted  below,  coii- 
teatM  and  value  unknown,  to  be  tranaprnted 

to  .'  

Do  not  Insert  point  not  on  the  linss  of  Uils  tyttetn. 
and  delivered  In  like  good  order  to  tbe  con- 
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^Ignee  at  said  station,'  Tpha'rf,  or  landing  (or, 
If  said  freight  Is  to  te  forwarded  beyond 
the  lines  of  this  company,  to  such  compaiiy 
or  carriers  TFhose  line  may  be  considered  a 
part  of  the  route  to  the  place  of  destination), 
on  payment  of  freight  chargep,  together  with 
such  charges  as  shall  have  been  adranced 
on  the  same. 

"This  contract,  and  the  responsibilities  of 
the  parties  thereto,  is  limited  and  controlled 
by  the  conditions  printed  on  the  back  hereof, 
as  also  by  the  terms  and  conditions  of  this 
company's  printed  tariffs,  which  are  hereby 
declared  to  be  an  essential  part  of  this  con- 
tract 

"Original  [Signed]  By  H.  B.  Coman,  Oondr^ 
Agent. 
•X  H.  Taffe.  Shipper. 
consiqnbb;  habks,  and  dbbtination. 

Cheaebro  Bros.,  Fulton  Market,  New  York  Cl^. 

Welcht 

No.  Packages.  Articles.  Subject  to  cor- 

One  F.  O.  B.,  car  No.  nctlOD. 
14,686.    Fresb  salmon,  i 
about  H  tons,  on  fast- 
eat    paaaeager'  train 
service,  consigned  as 
above. 

Cfaarges  Adv.,  I — ■ — 

"The  company  will  not  be  responsible  or 
liable  for  any  loss,  damage,  or  injury  to  ■pro^ 
erty,  except  upon  its  own  lines,  and  will  not 
be  responsible  for  any  loss,  damage,  or  Injury 
to  property  after  the  same  shall  hare  been 
tendered  to  any  connecting  carrier  or  freight 
man  for  further  transportation." 

Loss  having  occurred  by  reason  of  delay 
in  transportation  and  a  decline  In  the  New 
Tortc  market,  this  action  was  instituted  to 
recover  damages  therefor  based  upon  the 
bill  of  lading.  The  defendant,  for  a  separate 
defense,  alleges,  in  effect,  that  it  is  the  own- 
er  of  a  line  of  railroad  extending  from  Port- 
land to  Huntington,  at  which  point  it  con- 
nects with  the  Oregon  Short  Line,  extending 
to  Granger,  where  the  latter  line  connects 
with  the  Union  Pacific  Railway,  extending 
to  Council  Bluffs,  at  which  point  other  con- 
necting lines  extend  to  Chicago,  and  from 
there  other  lines  extend  to  New  York  City; 
that  defendant  did  not  own,  or  have  any  in- 
terest In  the  operation  of,  any  of  said  lines  of 
railway  east  of  Huntington,  all  of  which 
plaintiff  well  knew,  and  that  the  contract 
mentioned  In  the  complaint,  and  by  the  an- 
swer fully  set  up,  was  entered  into  with 
full  knowledge  of  said  matters;  that  on  the 
17th  day  of  September,  1898,  at  Celllo,  Or., 
the  plaintiff  tendered  to  E.  B.  Coman,  the 
conductor  on  the  fastest  east-bound  passen- 
ger train,  the  car  of  salmon  In  question; 
that  when  so  tendered  the  plaintiff  and  said 
conductor  signed  the  bill  of  lading,  and  that 
plaintiff  and  defendant  entered  Into  no  other 
contract  relating  to  the  transportation,  other 
than  evidenced  thereby;  that  the  defendant 
carried  said  car  to  Huntington  by  aaid  fast- 
est passenger  train  without  delay,  and  there 
delivered  the  same,  as  a  part  of  said  train, 
to  the  Oregon  Short  Line  KallroBd  Oompany, 


to  be  forwarded  through  like  trains  to  iesti- 
nation;  that  said  car  was  Immediately  trans- 
ported by  said  fastest  passenger  train  on  its 
journey  to  G-ranger  by  the  Oregon  Short  Line 
Ballroad  Company,  wlthont  delay;  that 
from  thence  said  car  was  so  transported  to 
Chicago,  and  that  the  delay  complained  of 
occurred  after  the  same  had  reached  Obi- 
cago,  without  faiilt  or  negligence  on  the  part 
of  the  defendant,  but  scJely  as  a  result  of 
the  negligence  and  fault  of  the  carriers  op- 
erating east  of  Chicago,  In  failing  to  trans- 
port said  car  by  fastest  train  service  on  said 
roads,  and  not  otherwise.  A  demurrer  Inter- 
posed  to  this  d^ense  was  sustained,  and  the 
case  v/mt  to  trial  on  the  stipulation  of  the 
parties,  whereby  It  was  agreed  that  the  hill 
of  lading  constituted  the  sole  agreement  be- 
tween the  parties  for  the  transportaticm;  that 
defendant  owns  and  operates  a  line  of  rail* 
road  extending  from  Portland,  through  Ce- 
lllo, eastward  to  Huntington,  where  it  con- 
nects with  the  Oregon  Short  Une,  from 
whence  other  connections  are  made  with  rail- 
roads extmdlng  to  Coanell  Bluffs,  thence  to 
Chicago,  and  from  thence  to  New  York  City; 
that  the  car  was  transported  by  the  d^end- 
ant  on  the  fastest  passenger  train  service  to 
Huntington,  and  there  delivered,  as  a  part  of 
the  train,  to  the  Oregon  Short  Line  Ballroad 
Company,  to  be  forwarded  by  said  train  and 
through  like  trains  to  New  York  City;  tiiat 
said  car  was  transported  to  Chicago  on  like 
fastest  passenger  trains  without  delay,  bat 
at  some  pc^nt  east  of  that  place  it  was,  in 
violation  of  the  Instructions  oC  the  defendant 
to  the  Oregon  Short  Une  Railroad  Company, 
dropped  from  said  fastest  passenger  train 
service,  and  was  th«*eby  delayed.'  An  objec- 
tion Interposed  by  plaintiff  to  the  introdoc- 
tion  of  the  latter  clause  of  the  stipulation  la 
evidence  being  sustained,  and  no  other  erl- 
dence  being  offered,  the  court  Instructed  the 
Jury  to  return  a  verdict  for  the  plaintiff;  and. 
Judgment  having  been  entered  upon  the  vet- 
diet  80  retomed,  the  defendant  appeals. 

W.  W.  Cotton,  for  appellant  Bofus  Mai- 
lory,  for  respondent 

WOLVERTON,  J.  (after  stating  the  facta). 
Two  errors  are  assigned;  one  relating  to  the 
court's  action  In  sustaining  the  demurrer 
to  the  separate  defepse,  and  the  other  in  re- 
jecting, as  Immaterial  and  Irrelevant,  the  lat- 
ter elanse  of  said  stipulation,  both  of  vbkh 
present  but  a  single  question;  that  Is,  wbetb- 
er  the  contract  or  agreement  relied  upon  by 
plaintiff,  and  which  Is  admitted  by  both  par- 
ties to  be  the  only  one  entered  Into  with  ref- 
erence to  the  transportation  of  the  car  of 
salmon,  is  an  undertaking  on  the  part  of  the 
defendant  to  carry  it  to  Huntington  only,  and 
deliver  it  to  Its  connecting  line,  or  to  carry 
it  through  to  Pulton  Market  New  -York  CIt.T. 
The  contract,  like  others,  must  be  constnwd 
by  looking  through  the  whole  instromeiit, 
and  lo  the  light  of  the  circumstances  attend* 
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tag  the  transaction  and  Its  execution  by  the 
parties  omcemed.  The  law  applicable  to 
the  abniAe  ree^pt  or  accq;>taiice  of  goods  by 
common  carriers,  directed  or  consigned  be- 
yond the  line  ot  the  carrier,  by  tiie  con<»ded 
weight  of  American  anthorl^,  requires  them 
to  be  transported  to  tbe  terminus  of  its  lines, 
and  then  delivered  to  a  connecting  carrier 
to  be  forwarded  to  their  destination,  uid  with 
this  tiie  reep<»^lUty  ceases,  l^ls  Is  the 
doctrine  of  the  supreme  court  of  the  United 
States  and  a  h^e  majority  of  tiie  state 
courts.  Hutch.  Oarr.  |  149;  4  Elliott,  K.  R. 
H  1482,  14S5;  Gray  t.  Jackson,  61  N.  H. 
0,  12  Am.  Rep.  1;  Hoff&ian  v.  Railroad  Co., 
iBS  Md.  391.  87  Atl.  214;  Michigan  Cent.  R. 
Ca  T.  Mineral  Springs  Mfg.  Oo.,  16  WaU. 
SIS,  21  L.  Ed.  297;  St.  Louts  Ins.  Co.  r. 
St  Louis.  T.  e.  &  L  R.  Co.,  104  V.  S.  140,  26 
L.  Ed.  679;  Myrick  t.  Rolboad  Co.,  lOT  U.  8. 
102,  1  Sup.  Ct  425,  27  L.  Ed.  32S;  Taylor 
T.  Raihroad  Co.,  87  Me.  209,  32  Aa  905; 
Dunbar  t.  Railway  Ca  (S.  C.)  16  S.  -B.  3S7, 
81  Am.  St  Rep.  860;  Ortt  t.  Railway  Co., 
86  Minn.  396,  81  N.  W.  610;  Rlckersen  RoU- 
er  Mill  Ca  t.  Grand  Rapids  ft  L  R.  Co.,  67 
Mich.  110.  84  N.  W.  269;  McEacheran  r. 
RaUroad  Ca.  101  Mich.  264.  SO  N.  W.  612; 
Hoffman  t.  Railroad  Co.  <KaJi.  App.)  66  Vw. 
881.  "A  railroad  company  Is  a  carrier  of 
goods  for  the  public,"  saya  Mr.  Justice  Field 
in  Myrick  t.  Railroad  Co..  supra,  "and  as 
such  Is  bound  to  carry  saf^  whaterer  goods 
are  Intrusted  to  It  for  traiuportation,  within 
tbe  course  of  its  business,  to  the  end  of  Its 
route,  and  there  deposit  them  In  a  suitable 
place  for  their  owners  or  their  consignees.  It 
the  road  of  the  company  connects  with  other 
roads,  and  goods  are  recelred  tar  transporta- 
tion beywd  the  tomlnation  of  its  own  line, 
there  Is  superadded  to  its  duty  as  a  common 
carrier  that  of  a  forwards  by  the  coonect- 
Ing  line;  that  Is,  to  dellrer  safely  the  goods 
to  such  llnesr-the  next  cairter  on  tiie  route 
beyond.  Tbia  forwarding  duty  arises  from 
the  obligation  Implied  In  taking  the  goods 
for  tbe  point  beyond  its  own  line.  The  com- 
mon law  imposes  no  greater  duty  than  this. 
If  more  is  expected  from  the  company  re- 
ceiving the  shipment  there  must  be  a  spedal 
agreement  tor  it"  By  the  English  rule,  and 
by  the  doctrine  of  some  of  the  courts  of  this 
country,  such  a  receipt  of  goods  tot  transport 
tatton,  without  else  to  indicate  the  intent 
of  tbe  parties  concerned.  Implies,  prima  facie, 
an  nnderteking  or  contract  upon  the  part 
of  the  carrier  to  convey  them  to  tbe  point  of 
destination,  as  Indicated  by  the  direction  or 
consignment  whether  the  carrier  owns  or 
controls  all  tbe  lines  of  transportation  In 
the  route  of  their  travel  or  not  Hatch.  Carr. 
II 146, 147;  4  Elliott  R.  R.  f  1485.  Tbe  dis- 
tinction between  the  two  rules  Is  that  by  the 
Utrmer  the  duty  Implied  Is  to  carry  the  goods 
to  the  end  of  the  recdvtng  carrier's  line,  and 
there  to  deliver  them  to  the  next  carrier  In 
the  route,  to  be  forwarded  thereby  (Michigan 


Cent  R.  Ca  v.  Mineral  Siwings  Mfg.  Ca, 
supra);  while  by  the  latter  the  duty  implied 
is  to  carry  them  through  to  their  desttaiatlon. 
The  oigagement,  of  course,  may  be  varied 
in  eittaer  case  by  express  contract  or  the  clr- 
cumstances  attending  the  shipment  may  raise 
a  different  obligation  by  Implication;  and 
thus,  in  order  to  exempt  the  carrier  beyond 
its  own  lines,  under  tiie  ED^tah  rule,  there 
must  be  an  express'  or  Implied  limitation  or 
mtrictlon  of  primary  liability;  and  to  en- 
large the  liability,  under  tbe  American  rule, 
there  must  be  an  express  or  Implied  under- 
taking to  that  effect,  aside  Crom  the  mere 
•receipt  of  the  goods  destined  to  a  point  be- 
yond tbe  route  of  ite  own  authwity. 

The  so-called  American  rule  Is  perhaps 
better  grounded  In  equal  Justice  towards  fbe 
shipper  and  carrier,  and  In  puldlc  policy,  uid 
Is  therefca«  preferable  upon  principle,  as 
wdl  as  by  the  preponderance  fif  American  au- 
thority. Both  the  psrttes  to  the  shipmmt 
were  c<«nizant  of  the  fact  that  defendant's 
line  of  railroad  extended  no  further  east  than 
Bunttngttm.  This  Is  admitted  by  the  aver- 
mente  in  the  separate  defense,  which  must 
be  taken  as  true  as  against  the  demurrer, 
and  by  the  stipulation  entered  Into  r^atlve 
to  the  facte  attending  the  controversy;  and 
It  must  be  supposed  that  the  contract  was 
entered  into  in  view  of  the  legal  rlghte  of 
the  dipper  and  carrier.  As  the  bill  ot  lad- 
ing contains  the  wht^e  con:tract  and  does 
not  depend  tor  substantiation  tqwu  the  proof 
of  extraneous  facto  or  drcunutances,  the 
controversy  is  resolved  into  a  question  of 
construction,  which  Is  sole^  for  the  court  to 
determine.  Plaintiff's  connsel  submit  that 
by  a  proper  nmstruction  of  the  contract  It 
should  be  made  to  read  as  follows:  "The 
Oregon  Railroad  ft  Navigation  Company  has 
on  this  17th  day  of  September,  1898,  received 
from  I.  H.  Taffe,  at  Celllo.  Oregon,  one  F.  O. 
B.  car,  No.  14,686,  contelnlng  nine  and  one- 
half  tons  of  fresh  salmon,  consigned  to 
Gheseboro  Bros.,  Fulton  Market,  New  York 
City,  which  it  agrees.  In  consideration  of 
the  ^Ight  to  be  charged  therefor,  to  trans- 
port witbont  unnecessary  delay,  by  the  fast- 
est passenger  train  service,  to  Fulton  Mar- 
ket and  there  deliver  the  same  to  the  con- 
s^ee."  Such  a  rendition,  It  is  Insisted,  is 
the  reastmable  deduction  to  be  made  from 
the  manner  in  which  the  omtract  was 
drawn,  and  the  particular  kind  of  service  to 
be  afforded.  Referring  to  the  bill  of  lading. 
It  will  be  noted  that  the  blank  following  the 
words  "to  be  transported  to"  Is  left  unfilled, 
and  the  words  "on  fastest  passenger  train 
service"  are  written,  which  allows  them  to 
stand  In  preference  to  printed  matter.  As 
to  tbe  blank.  It  is  apparent  from  an  Inspec- 
tion of  the  instrument  what  was  Intended  to 
be  Inserted.  There  is  a  direction  Immediate- 
ly beneath  not  to  Insert  points  not  on  tlie 
line  of  this  system;  so  that  Its  manifest 
use  was  for  polnte  on  tbe  line  of  the  O.  R. 
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A  N.  Co.'b  transportation  syBtem,  and  could 
not  serve  the  purpose  of  lns«rtlngr  any  point 
of  destination  beyond  Its  lines.  And  tbere 
Is  no  particular  significance  to  be  attached 
to  the  fact  that  the  blank  was  not  supplied, 
as  It  cannot  be  assumed.  In  the  absence  of 
evidence  respecting  the  pohit  Intended  to  be 
Inserted,  and  in  direct  contravention  of  the 
Instruction  on  the  face  of  the  Instrummt  It- 
self, that  it  was  Intended  for  the  place  of 
final  destination.  The  omission,  therefore, 
must  be  regarded  as  clerical  In  character, 
and  affords  no  suggestion  of  significance  for 
construction.  Myrlck  t.  Railroad  Co.,  supra; 
Rlckerson  RoUer  Mill  Co.  t.  Grand  Rapids 
&  I.  R.  Co.,  supra;  Phllllpa  t.  Railroad  Co., 
78  N.  C.  2M;  Ortt  T.  Railway  Co.,  supra; 
H<^man  v.  Railroad  Co.,  supra.  A  further 
reading  of  the  first  clause  makes  it  more  ap- 
parent that  the  place  of  destination,  where 
b^ond  the  lines  of  defendant's  system,  was 
not  intended,  f<Hr  there  Is  inserted  parenthet- 
ically a  clause.  In  effect,  that.  If  such  freight 
IB  to  be  forwarded  beyond  the  lines  of  the 
company,  then  It  is  to  be  delivered  to  such 
company  or  carriers  whose  line  may  be  con- 
sidered a  part  of  the  route  to  the  place  of 
destination;  and  thus  does  the  contract,  by 
its  Tery  terms,  read  into  it  the  law  as  we 
have  ascertained  It  to  be  when  the  shipment 
Is  to  a  point  beyond  the  lines  of  the  com- 
pany receiving  the  goods  for  carriage, — 
containing  simply  a  direction  denoting  the 
place  of  cimsignment  The  particular  kind 
of  service  to  be  rendered  was  transportation 
"on  the  fastest  passenger  train  service." 
The  stipulation  must  certainly  prevail  to  Its 
fullest  import,  but  what  Is  its  significance? 
Looking  upon  the  face  of  the  bill  of  lading, 
we  find  by  the  first  clause  that  the  goods 
were  received  of  TafFe,  "marked  and  consign- 
ed as  noted  below,"  and  the  written  part  de- 
notes a  consignment  "as  above,"  and  in  ei- 
ther Instance  the  reference  Is  to  the  direction, 
"Chesebro  Broa,  Fulton  Market,  New  York 
City,"  so  that  the  consignment  is  nothing 
more  than  the  ordinary  one  of  deslguatiou 
by  direction  of  the  place  of  destination,  with- 
out restriction  or  enlargement  This  brings 
ns  to  the  especial  and  emphatic  contention 
of  counsel,  which  Is  that  the  8«:vlce  con- 
tracted for  was  a  special  one;  that  Is  to 
say,  that  the  company  agreed  to  carry  a 
perishable  quality  of  freight  by  fastest  pas- 
senger train  service,  and,  being  a  service 
that  neither  it  nor  any  connecting  road  was 
required  or  obliged  to  perform,  that  therefore 
it  must  be  presumed  plaintlCF  contracted  for 
through  transportation.  We  are  not  satis- 
fled  that  such  conclusion  follows.  Plaintiff, 
by  the  allegations  of  his  complaint,  has,  in 
effect,  made  the  defendant,  at  least,  if  not  all 
connecting  lines,  a  common  carrier  of  the 
kind  of  freight  thus  offered,  and  In  the  man- 
ner designated;  for  )t  is  averred  that,  "when 
requested  to  do  so  by  shippers,  It  was  the 
custom  and  practice  of  the  said  defendant, 
as  such  common  carrier,  in  consideration  of 


the  payment  of  the  sums  chained  therefor 
by  the  defendant,  over  and  above  the  amount 
charged  for  ordinary  freight  transported  by 
freight  trains,  to  receive  perishable  freight 
In  refrigerator  cars,  requiring  speedy  trans- 
portation, and  to  attach  such  cars  containing 
such  freight  to,  and  transport  the  same  over 
said  line  and  connecting  lines  by  and  as  a 
part  of,  said  passenger  trains,  to^e  said  city 
of  New  York."  This  allegation  isadmltted  by 
the  answer,  ^cept  as  there  ia  any  Implica- 
tion of  the  practice  or  custom  on  the  part 
of  the  defendant  to  accept  and  carry  socb 
freight  In  the  manner  designated  to  the  city 
of  New  York,  or  any  point  beyond  Its  lines. 
Under  the  conditions  thus  existing,  the  ^lu- 
tlff  has  made  the  defendant,  at  least,  a  com- 
mon carrier  of  fresh  salmon,  in  the  manner 
described,  for  It  could  reject  no  freight  of  a 
like  kind  for  like  b'ansportatlou  by  fastest 
passenger  ti-aln  service.  4  Elliott,  B.  R.  If 
1474,  1475;  Beard  v.  Rallwav  Co.,  79  Iowa, 
518,  44  N.  W.  800,  7  L.  R.  A.  280,  18  Am.  St. 
Rep.  381;  Railroad  Co.  v.  Young  (Tex.  Civ. 
App.)  28  S.  W.  819;  North  Pennsylvania  R. 
Co.  V.  Commercial  Nat  Bank,  8  Sup.  Ct.  2fiU, 
31  L.  Ed.  287.  Now,  are  we  to  assume  that 
the  defendant  is  the  only  company  that  is  a 
common  carrier  in  that  sense,  or  would  It  be 
more  reasonable  to  assume  that  by  reason 
of  the  fact  that  It  was  willing  to  accept  goods 
of  the  kind  to  be  carried  by  a  rapid  service. 
Its  connecting  roads  are  doing  the  same 
thing?  If  It  was  once  conceded  that  Its  road 
was  the  otuly  one  conveying  the  special  kind 
of  freight  on  the  particular  condition,  tbe 
presumption  might  tie  said  to  follow,  without 
more,  that  it  was  the  Intendment  to  contract 
for  carriage  to  destination;  otherwise  the 
freight  would  not  have  been  received.  But 
such  is  not  the  case  here,  and  we  would  ratli- 
er  incline  to  the  view  that  the  parties  con- 
tracted with  reference  to  the  preferaUe  as- 
sumption that  other  counectiug  linea  were 
customarily  engaged  in  like  freight  traffic, 
and  were  therefore  bound  to  the  same  serv- 
ice when  like  freight  Is  offered.  But  wheth- 
er the  freight  was  received  to  be  transpwted 
as  by  a  common  carrl^  or  in  a  private  ca- 
pacity, there  must  be  an  express  or  ImpUed 
imdertaklng  to  carry  beyond  the  lines  of  the 
carrier  first  receiving  the  goods  for  tran^or- 
tation,  and  such  a  one  is  not  dedodUe  from 
the  contract  relied  upon.  The  Bttpnlatlim 
contained  upon  the  back,  and  expressly  made 
a,  part  of  It  also  lends  support  to  this  view. 
The  expression  "on  the  fastest  passenger 
train  service"  Is  simply  a  designation  as  to 
how  the  freight  should  be  carried,  being  the 
kind  of  service  contracted  for,  which  lan- 
guage is  employed  with  reference  to  the  car 
of  fresh  salmon  "consigned  aa  above."  It 
does  not  Indicate  an  Intendment  of  carriage 
to  destination  any  strongs  than  It  It  bad 
read  "on  ordinary  freight  train  service^*; 
so  that  the  agreement  on  the  back  should  be 
accorded  the  Bame  weight  that  it  would  haTO 
If  the  contract  was  <me  with  reference  to  ttae 
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receipt  of  ordinary  freight  to  be  carried  in 
the  ordinary  way.  The  Btlpnlatioii  ref»red 
to  is  that  "the  company  will  not  be  respon- 
sible or  liable  for  any  loss,  damage,  or  In- 
Jury  to  property,  except  upon  its  own  lines, 
and  will  Dot  be  responsible  for  any  loss, 
damage,  or  injury  to  property  after  the  same 
shall  hare  been  tendered  to  any  connecting 
carrier  or  freight  man  tat  further  transporta- 
tion." So  that,  construing  the  contract  as  a 
whole,  in  the  light  of  the  circumstances  and 
conditions  under  which  it  was  entered  into 
and  executed,  it  must  be  held  to  be  an  un- 
dertaking to  carry  to  Huntington,  and  there 
deliver  in  good  order  to  the  Oregon  Short 
Line  Railroad  Company,  the  next  connecting 
line.  True,  an  cn^lnary  freight  bill  of  lading 
was  used,  but  it  Is  reasonable  to  suppose  that 
it  would  not  have  been  used  if  it  bad  not 
been  considared  appropriate  to  evidence  the 
true  nature  of  the  ccmtract 

We  have  not  ov^looked  the  case  of  Col- 
fax Mountain  Fruit  Co.  v.  Southern  Pac.  Co. 
(CaU  50  Pac.  .775,  40  L.  B.  A.  78.  That 
case,  however,  turns  upon  the  int«i>retation 
of  the  meaning  of  the  word  "forward,"  which 
was  used  In  three  different  and  distinct 
clauses  of  the  contract;  and,  It  having  been 
necessarily  used  in  two  ot  tiiem  in  the  sense 
of  "to  carry,"  it  was  quite  logically  bdd  to 
hare  been/ employed  In  a  like  sense  In  the 
other  clause,  so  the  c<mb«ct  was  Interpreted 
a»  an  undertaking  to  carry  to  destination, 
and  this  upon  the  face  of  the  Instrument  It- 
self. The  case  could  no^  therefore,  be  con- 
trolling. 

From  these  conslderatlfms,  the  judgment 
of  the  trial  court  will  be  reversed,  and  the 
cause  remanded  tot  such  further  proceedings 
as  may  seem  proper,  not  inconsistent  with 
this  opinion. 

(17  Colo.  App.  23) 

McKINLET  v.  BEGGS.i 
(Court  of  Appeals  of  Colorado.  Nov.  11,  1901.) 

KOTK-ACTION  BT  INDORSKB-BURDBN  OF 
PROOF. 

Plaintiff,  In  a  suit  on  a  note,  introduced 
the  note,  evidence,  of  its  genaineness,  and  Its 
indorsement  to  him  before  maturity,  and  rest- 
ed. Defendant  thereupon  iutroduced  evidence 
that  he  had  guarantied  the  payee's  salary  with 
a  corporation,  and  executed  the  note  for  a 
portion  thereof,  the  payee  having  stated  a 
certain  balance  as  due  him,  and  offered  "to 
prove  that  the  Beivicea  were  not  rendered  by 
the  payee  of  the  note,  for  which  the  note  was 
afterward  given,  under  the  mfsapprehensioD 
that  the  services  bad  been  rendered."  Held 
■not  necessarily  an  offer  to  show  that  the  note 
was  procured  by  fraud,  and  that,  therefore,  the 
burden  was  not  shifted  to  plaintiff  to  show 
purchase  for  value  in  good  faith  before  ma- 
turity. 

Appeal  from  Arapahoe  county  court 
Action  on  a  note  by  G.  H.  B^^s,  an  In- 
dorsee, against  A.  B.  McKlnley.  Judgment 
tar  plaintiff,  and  defendant  appeals.  Af- 
ftnued. 


1  Rehmilns  denied  Hareli  10,  IHSL 


A.  B.  McKtnley,  tn  jffo.  per.  Habited  L. 
Bitter,  for  appellee. 

GUNTBS,  J.  Certain  mining  companies 
employed  Vernon  Beggs  as  secretary,  term 
stx  months,  beginning  January  1,  1880;  sal- ' 
ary,  |100  per  month.  Appellant,  counsel  for 
the  companies,  made  the  contract  and,  mor- 
ally at  least,  guarantied  payment  ot  the  sal- 
ary. Be^  began  the  servfces  In  the  city  of 
Denver.  Late  In  February  appellant  went 
Bast  returning  In  August  During  his  ab- 
sence the  business  ot  the  companies,  for 
certain  reasons,  proved  unsatisfactory,  and 
In  July  they  closed  their  offices.  B^gs,  in 
response  to  a  letter  of  appellant  met  him  lu 
September  for  a  settlement  At  the  meet- 
ing Be^  stated  a  certain  balance  due  from 
the  companies  on  salary.  Fart  of  this  ap- 
pellant paid  in  cash,  remaindw  by  his  note. 
Appellee  sued  upon  this  note,  and  rested  at 
the  trial  with  its  Introduction,  evidence  of 
its  genuineness,  and  of  Its  indorsement  to 
him  before  maturity.  Defendant  appellant 
here,  after  showing  above  facts  leading  up 
to  the  note,  offered  "to  prove  •  •  •  that 
the  services  were  not  rendered  by  Vernon 
Beggs,  the  payee  in  the  note,  for  which  the 
note  was  aftwwards  glvm  by  Mr.  McKln- 
ley, the  defendant  *  •  *  under  the  mis- 
apprehension that  the  services  had  been 
rendered."  This  evidence  the  court  rejected. 
Apj)ellant  closed,  and  Judgment  went  for 
app^ee.  Appellant  contends  that  this  was 
an  offer  to  show  the  note  procured  by  fraud: 
thai  thereby  the  prima  facie  case  made  by 
ai^ellee  was  overcome,  and  the  burden  shift- 
ed to  the  appellee  to  show  purchase  for 
value  in  good  faith  before  maturity;  that, 
this  supplemental  proof  falling,  the  Judg- 
ment  below  was  error. 

Appellant  cannot  Invoke  this  rule,  because 
the  rejected  offer  was  not  necessarily  an  of- 
fer to  show  fraud.  B^gs  might  not  have 
rendered  the  services  in  payment  of  which 
appellant  gave  the  note,— that  Is,  might  not 
havie  performed  his  contract  of  hiring,— yet 
the  company  might  have  owed  him  the 
amount  of  the  note.  Appellant  might  have 
executed  the  note  under  the  belief  that 
Beggs  bad  performed  such  services,  yet  it 
would  not  necessarily  follow  that  Beggs 
practiced  a  fraud  on  appellant  to  Induce  the 
execution  of  the  note,  and  that  appellant 
was  thereby  Induced  to  give  the  note. 
Fraud  is  not  presumed.  If  relied  on  In  the 
pleadings,  the  facts  must  be  fully  stated 
which  it  Is  claimed  constitute  the  fraud;  If 
sought  to  be  proven,  the  facte  must  be  given 
fully  which  It  Is  contended  amount  to  fraud. 
Ilere  no  offer  was  made  to  show  that  Beggs 
had  falsely  steted  any  fact  to  appellee  for 
the  purpose  of  inducing  the  execution  of  the 
note.  Beggs  did  not  state,  nor  was  there 
any  offer  to  show  a  statement  by  him,  that 
he  had  performed  the  services  called  for  by 
the  contract.  No  offer  was  made  to  show 
that  the  belief  of  appellant  had  been  Justi- 
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flnbly  Induced  by  a  false  statement  of  any 
fact  by  Beggs;  no  offer  to  ebow  tbat  the 
'false  statement  of  any  fact  by  Beggs  Jus- 
tiflabiy  Induced  the  ^ecutl.on  of  tbe  note. 
Two  years  elapsed  between  the  giving  of 
the  note  and  the  Institution  of  the  suit 
thereon.  It  does  not  appear  that  during 
this  time  fraud  was  at  any  time  charged  In 
securing  the  note.  This  fact  does  not  sug- 
gest a  relaxation  of  the  rule  requiring  the 
tendw  to  disclose  fully  the  facts  which  It  is 
claimed  constitute  fraud.  If  the  tender  be 
considered  an  offer  to  show  want  of  consid- 
eration. It  was  properly  rejected,  because 
the  proof  thereof  alone  would  not  have  over* 
come  the  prima  facie  case  of  the  appellee. 
"The  production  of  the  instrument,  and 
proof  that  It  Is  genuine,  prima  facie  estab- 
lishes his  case,  and  he  may  there  rest  It."  1 
Daniel,  Neg.  Inst.  (4th  Ed.)  §  812.  "Counter- 
vailtng  proof  that  the  Instrument  was  exe- 
cuted without  consideration  as  between  the 
original  parties  •  •  •  does  not  impair 
the  holder's  superiority  of  position,  and  he 
may  still  rest  his  case  upon  the  Instrument 
itself,  from  which  It  wlU  still  be  presumed 
that  he  acquired  it  In  a  manner  entitling 
him  to  stand  upon  the  vantage  ground  of  a 
bona  fide  holder  for  value."  Id.  S  814;  2 
Rand.  Com.  Papa*  ^  Ed.)  }  1028;  Tour- 
tetotte  T.  Brown,  1  Colo.  App.  408,  29  Pac. 
130. 

The  case  made  by  the  Introduction  of  the 
note  indorsed  befcnre  maturity  not  having 
been  overcome,  the  court  below  was  right 
In  entering  Judgment  for  appellee;  AfB^ed. 

(17  Colo.  App.  253} 

BLITZ  et  ah  t.  MORAN.i 
(Conrt  of  Appeals  of  Colorado.  Nor.  11, 1901.) 

FORECLOSURE  JUDOMBNT— SALE  OF  FROPBR- 
TY— OFFICER  AUTHORIZED  TO 
SELL-SHERIFF. 

Under  the  Code,  abcdishiz^  the  distinction 
between  actions  at  law  and  suits  in  equity,  and 
providing  for  one  form  of  action,  denominated 
a  "civil  action,"  and  1  Mills'  Ann.  St.  8  855, 
providing  that  the  aiieriff  shall  serve  writs  and 
orders  lawfully  issued  and  directed  to  him,  and 
shall  attend  upon  the  courts  of  record  in  his 
county,  and  a  statute  declaring  that  the  court 
In  a  foreclosnre  judgment  shall  direct  the  sale 
of  the  property,  and,  if  "it  appears  from  the 
sheriffa  return"  that  the  proceeds  are  insuffi- 
cient.  a  deficiency  judgment  shall  be  docketed 
against  defendant,  the  sheriff  is  the  only  officer 
aulJiiorized  to  make  the  sale  of  property  by  vir- 
tue of  a  judgment  of  foreclosure,  and  the  ap- 
pointment of  a  commissioner  to  sell  the  prop- 
erty Is  irregular. 

Appeal  l^m  district  court,  Arapahoe  coun- 
ty. 

Suit  by  Amedee  D.  Moran  against  Louis 
Blitz  and  another.  From  a  decree  for  plain- 
tiff, defendants  appeal.  Reversed. 

T.  J.  O'Donnell  and  Milton  Smith,  for  ap- 
pellants. Benedict  &  Phelps  and  Horace 
Pbelps,  for  appellee.   Joshua  Grozler,  Wol- 
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cott,  Valle  &  Waterman,  Wm.  N.  Valle,  Wm. 
W.  Fldd,  James  G.  Starkweather,  Edward 
L.  Sbanium,  and  TIkm.  H.  Hood,  amid  en- 
rise. 

THOMSON,  J.  On  February  6,  1894,  Si- 
mon Blitz  made  his  promissory  note  to  Ame- 
dee D.  Moran  for  $3,000,  due  in  five  years, 
with  Interest  at  8  per  cent  per  annum,  pay- 
able semiannually,  and,  to  ^ecure  the  pay- 
ment of  the  note  and  interest,  executed  to 
Charles  Hallowell  a  deed  of  trust  conveying 
to  him,  as  trustee,  certain  real  estate  wblch 
it  described.  The  deed  of  trust  empowered 
the  trustee.  In  case  of  default  by  the  maker 
in  the  payment  of  the  note  or  Int«-est,  to 
sell  the  property  in  the  manner  prescribed 
In  the  Instrument,  and  ^ecute  a  deed  to 
the  purchaser,  and,  after  payment  of  the  ex- 
penses of  the  sale,  to  apply  the  proceeds 
upon  the  note  and  Interest.  The  trust  deed 
also  provided  that.  In  case  of  default  In  tbe 
payment  of  any  Installment  of  Interest,  the 
whole  sum  secured,  and  all  accrued  interest, 
should,  at  the  option  of  the  legal  holder,  be- 
come at  once  due  and  payable.  Afterwards, 
on  the  14th  day  of  Decemb^,  1896,  Simon  S. 
Blitz  executed  another  deed  of  trust  to  Ber- 
nard Beer,  as  trustee,  to  secure  the  payment 
of  a  promissory  note  for  f4,444  made  by 
bim,  and  payable  to  Louis  Blitz  on  demand, 
with  Interest  at  8  per  cent  per  annum.  De- 
fault was  made  by  Simon  S.  Blitz  In  the 
I>ayment  of  the  Interest  due  Moran  on  the 
6th  day  of  February,  1898,  and  the  latter 
elected  to  declare  the  entire  Indebtedness 
due  and  payable,  and  thereupon  broi^bt 
this  suit  for  the  foreclosure  of  the  trust 
deed.  Beer,  as  trustee,  and  Louis  Blitx,  the 
beneficiary.  In  the  second  deed  of  trust, 
were  made  parties  defendant.  The  execu- 
tion of  that  deed,  and  the  fact  that  it  was 
Junior  and  subordinate  to  the  other,  were  al- 
leged, and  the  foreclosure  of  the  equity  of 
redemption  of  Louis  Blitz  prayed.  The  de- 
fendants. Beer  and  houla  Blitz,  answered. 
Beer  was  merely  the  trustee,  and  therefore 
without  Interest  snd  we  do  not  deem  fur- 
ther notice  of  his  answer  necessary.  The 
answer  of  Ix>uls  Blitz,  after  denying  sotne 
of  the  facta  averred  in  the  complaint  ad- 
mitted the  execution  of  both  deeds  of  trust, 
and  prayed  that.  In  virtue  of  his  right  of  re- 
demption, he  be  adjudged  entitled  to  socb 
sui-plus  of  the  proceeds  of  the  sale  as  might 
remain  after  payment  of  the  amount  due 
the  plaintiff.  The  bearing  resulted  In  a  de 
cree,  out  of  which  arises  tbe  only  important 
question  in  the  case.  The  decree,  after  find- 
ing the  facts  and  pronouncing  Judgment  in 
favor  of  the  plaintiff,  provided  for  the  fore- 
closure of  the  trust  deed  executed  to  Hal- 
lowell for  the  benefit  of  tbe  plalntUf,  and 
ordered  that  unless  Simon  S.  BUts  should, 
within  15  days,  pay  the  amount  of  the  Judg- 
ment and  costs,  the  property  conveyed  by  the 
deed  should  be  sold,  and  the  proceeds  ap- 
plied to  tbe  payment  ot  tbe  costs  ai  tbe 
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suit,  the  costs  and  eii>eii8es  of  the  sale,  and 
tlie  satisfaction  of  tbe  judgment,  tbe  aorplua 
to  be  deiKWlted  in  court;  and  William  Fer- 
ris, Jr.,  was  appointed  a  commlsaloaer  to 
aiake  the  sale  and  car^  tbe  provlsiona  of 
tbe  decree  into  effect. 

A  nnmbtf  of  exceptions  were  taken  to  the 
decree,  in  which  we  are  tmable  to  discover 
any  merit,  and  which,  therefore,  we  dismiss 
from  considovticm.  But  specific  objection 
was  made  to  tl^e  order  appointing  Mr.  Fer- 
ris a  commlssloDer  to  make  the  sale  of  the 
property,  for  the  reason  that  such  8^|e  conld 
be  made  only  by  the  sheriff,  to  the  overrul- 
ing of  which,  exception  was  duly  taken;  and 
this  exceptitm  brings  up  a  question  which 
we  think  demands  Investigation. 

Prior  to  the  adoption  of  the  Code  of  Civil 
Procedure  in  1877,  tbe  ancient  distinctions 
between  law  and  equity,  both  as  to  Jurisdic- 
tion and  practice,  were  carefully  preserved. 
On  October  24,  1861,  an  act  of  the  territo- 
rial legislature  was  approved,  entitled  "An 
act  concerning  practice  In  diancery,"  tbe 
first  section  of  wlilch  reads  as  follows:  "The 
several  district  courts  of  this  territory,  In 
all  causes  of  which  tbey  may  have  Jurisdic- 
tion as  courts  of  chancery,  shall  have  power 
to  proceed  therein,  according  to  the  mode 
hereinafter  prescribed;  and  where  no  pro- 
vision is  made  by  this  chapter,  according  to 
the  general  usage  and  practice  of  courts  of 
equity  or  agreeably  to  such  rales  as  may  be 
established  by  the  said  courts  in  that  be- 
half." Territorial  Laws  1861,  p.  181.  This 
act  to  designated  as  chapt^  13  of  the  Re- 
vised Statutes  of  1868,  and  It  remained  the 
law  until  the  adoption  of  the  Code.  By  sec- 
tion 48  of  the  act,  the  several  district  courts 
of  the  territory  were  empowered  to  appoint 
in  each  county,  one,  or,  in  their  discretion, 
two.  masters  In  cliancery,  whose  powers  and 
duties  were  enumerated  in  section  50.  Sec- 
tion 46  of  the  same  act  provided  that  when 
there  should  be  no  master  in  chancery,  or 
commissioner  to  execute  a  decree,  tbe  same 
might  be  carried  Into  effect  by  execution 
or  final  process,  according  to  the  nature  of 
the  case,  directed  to  the  sh«*iff  or  other  otR- 
cer  of  the  proiwr  county.  By  section  43, 
commissioners  were  appointed  by  tbe  court 
for  the  purpose  of  carrying  Into  effect  de- 
crees directing  the  execution  of  deeds  or 
other  writings.  Masters  in  chanc^y  were 
by  section  50  authorized  to  perform  the  da- 
ties  which  by  the  practice  of  courts  of  chan- 
cery appertained  to  their  office.  Under  the 
old  system,  a  master  in  chancery  was  an 
officer  of  the  court  of  chancery,  and  acted 
as  an  assistant  to  the  cliaueellor.  Among 
his  duties  was  tbe  performance  of  special 
ministerial  acts  directed  by  the  court,  such 
as  making  sales  of  property  in  pursuance 
of  decree.  His  functions  as  an  officer  of 
the  court  of  chancery  were  analogous  to 
those  of  the  sheriff  as  an  officer  of  the  law, 
— the  latter  executing  the  process  of  the  law; 
and  the*  former,  the  orders  of  the  «ourt  of 


which  he  was  an  officer.  Mctdtln  t.  People, 
85  III.  205;  Byan  v.  Dox,  26  Barb.  440;  Mor- 
ton V.  Sloan,  11  Hnmpb.  278;  Wllliamaon  t. 
Berry.  8  How.  485,  12  L.  Ed.  117a  The 
adoption  of  the  Code  worked  a  radical  and 
entire  change  In  our  Judicial  system.  Courts 
of  chancery  and  courts  of  law,  as  they  were 
previously  constituted,  ceased  to  exist  In 
Bhitchtey  t.  Coles,  6  Colo.  SO,  Mr.  Justice  El- 
bert said:  "The  Code  abolished  aU  distinc- 
tions between  legal  and  equitable  actions, 
and  substituted  therefor  one  action  by  com- 
plaint Fot  our  common-law  practice  and 
our  chancery  practice  It  substituted  a  Code 
procednr&"  With  the  passing  of  the  court 
of  chancery,  passed  also  the  office  of  mas- 
ter In  chancery,  and  sales  of  property  under 
decree  must  now  be  made  by  some  other 
officer.  The  following  Is  section  8  of  artl- 
de  6  of  an  act  ^titled  "An  act  relating  to 
connties  and  county  officers,"  approved  No- 
vember 6,  1861:  "The  sh^ff.  In  iwrson,  or 
by  his  nnder-sherlff  or  deputy,  shall  serve 
and  execute,  according  to  law,  all  processes, 
writs,  precepte  and  orders  issued  or  made 
by  lawful  authwlty,  and  to  bim  directed, 
and  shall  attend -upon  the  several  courts  of 
record  held  In  his  county."  Territorial  Laws 
1861,  p.  95.  The  forcing  provlslm  has 
never  been  changed,  and  Is  still  the  law  In 
this  state.  1  MlU's  Ann.  St  I  855.  The 
abolition  of  tbe  court  of  chancoy  carried 
with  It  the  special  offices  peculiar  to  that 
court,  and  left  the  sheriff  as  the  only  officer 
to  whom  the  processes,  writs,  and  orders  of 
courts  may  be  directed.  But  even  while  the 
court  of  chancery  was  in  extotence,  Ite  or- 
ders for  tbe  sale  of  real  estate  might  be  di- 
rected to  the  sheriff.  As  we  bare  seen,  by 
the  terms  of  section  46  of  the  chancery  act 
decrees  of  tbe  court  of  chancery  might  In 
the  absence  of  a  master  or  commlsslonn*,  be 
carried  into  effect  by  final  process  directed 
to  the  sheriff.  In  executing  decrees  for  the 
sale  of  property,  the  sheriff  performed  the 
duties  of  the  master.  But  tbe  office  of  mas- 
ter In  chancery  no  longer  exists,  and  the 
only  officer  now  authorized  by  the  stetute  to 
execute  processes,  writs,  precepts,  and  or- 
ders is  tbe  sheriff,  or.  In  certain  contingen- 
cies, the  coroner  acting  as  sheriff. 

In  this  connection,  some  objections  are 
suggested,  which  may  properly  be  noticed 
now. 

(1)  It  Is  said  that  the  sheriff  has  no  au- 
thority outside  of  his  county;  therefore, 
when  a  foreclosure  embraces  land  lying  in 
two  counties,  if  the  sale  can  be  made  only 
by  the  sheriff,  an  order  of  sale  must  issue 
to  the  sheriff  of  each  county,  thus  necessi- 
tating two  sales.  This  difficulty  does  not 
seem  to  have  occurred  to  the  lawmakers  ol 
1861,  for  they  gave  the  sheriff  equal  power 
with  a  mast^  In  chancery  In  executing  de- 
crees of  sale  rendered  by  courts  In  counties 
where  there  was  no  master. '  By  virtue  of 
section  46  of  the  chancery  act,  whatever  a 
master  might  do,  the  sheriff  might  do;  and, 
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If  the  master  could  sell  land  In  different 
counties,  so  could  the  sheriff.  And  under 
the  present  practice  the  auggested  difficulty 
has  no  existence.  As  vre  have  seen,  It  Is 
the  duty  of  the  sheriff  to  execute  all  orders 
issued  or  made  by  lawful  authority,  and.  to 
him  directed.  Section  25  of  the  Code  pro- 
vide that  In  case  of  the  foreclosure  of  a 
mortgage,  where  land  Is  situated  partly  In 
one  county  and  partly  In  another,  the  plain- 
tiff shall  bring  his  action  In  the  county 
where  the  greater  portion  Is  situated,  and 
that  county  shall  be  the  prop^  county  for 
trial.  Now,  If  the  court  may  decree  tiie 
fweclosure  qf  a  mortgage  notwithstanding 
the  fact  tiiat  the  land  lies  In  two  counties, 
as  It  is  the  duty  of  the  shoiff  to  execute 
lawful  orders  directed  to  him,  surely  he 
would  hare  the  power  to .  execute  an  order 
of  sale  issued  to  blm  on  the  foreclosure  de- 
cree. 

(2)  In  the  chapter  concerning  Judgments 
and  necutlons  It  Is  provided  that  land  sold 
under  foreclosure  decree  may  be  redeemd  In 
the  manner  prescribed  for  the  redemption  of 
lands  sold  by  virtue  of  executions  Issued  up- 
on Judgments  at  law,  and  that  in  case  of 
such  redemption  It  shall  be  the  duty  of  "the 
purchaser,  sheriff,  mastw  in  chancery,  or 
other  officer  or  person"  from  whom  redemp- 
tion takes  place,  to  execute  an  instrument 
In  writing  evidencing  the  redemption,  etc.  2 
Mills'  Ann.  St  H  2556.  2557.  To  redeem 
from  a  sale  made  by  virtue  of  an  execution 
Issued  on  a  Judgment  at  low,  the  redemption 
moiley  must  be  paid  to  "ti&e  purchaser,  sher- 
iff or  other  officer"  who  sold  the  land.  2 
MUls*  Ann.  St.  {  2547.  The  suggestion  Is 
that  the  authori^  of  a  master  In  chancery, 
or  person  other  than  an  offlcw,  to  sell  land 
under  a  decree  of  foreclosure,  Is  recognized 
In  the  foregoing  sections,  2556  and  2657.  But 
those  sections  were  enacted  when  the  court 
of  chancery  was  In  existence.  They  had  In 
view  the  inherent  powers  of  that  court,  and 
Its  ancient  usages  and  practice;  but,  in  so 
fAr  as  Oiey  were  Intended  to  be  applicable 
peculiarly  to  the  old  proceedings  In  chancery, 
they  are  now  obsolete.  They  hare  never 
been  repealed,  and,  except  as  they  constitute 
part  of  a  system  which  has  been  abollshedt 
they  are  still  In  force.  The  provision  that 
land  sold  under  decree  of  foreclosure  shall 
be  redeemed  in  the  manner  prescribed  for 
the  redemption  of  land  sold  by  virtue  of  ex- 
ecution Issued  on  a  Judgment  at  law  Is  not 
Inconsistent  with  the  present  mode  of  proce- 
dure, and  remains  the  law.  Disregarding 
the  reference  to  the  machinery  peculiar  to  a 
court  of  chancery,  we  find  that  the  redemp- 
tion money  must  be  paid  to  the  purchaser, 
sheriff,  or  other  officer  who  sold  the  land. 
In  the  statutory  ^visions  relating  to  the 
sale  of  land  on  execution,  from  the  Issuance 
<rf  the  execution  down  to  the  final  convey- 
ance to  the  purchaser,  the  words  "sheriff  or 
other  officer"  are  constantly  used;  and.  by 
reference  to  sections  2583  and  2585  of  MllUf 
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Annotated  Statutes,  It  will  be  seen  that  tbe 
odier  officer  Is  the  coroner.  The  land  mint 
be  sold  by  the  sheriff  or  coroner,  else  the  re- 
demption law,  where  payment  Is  not  made 
to  the  purchaser,  Is  nugatory. 

(3)  Sectimi  11  of  article  6  of  our  constttD- 
tlon  provides  as  follows:  "The  district  cooru 
shall  have  original  Jurisdiction  of  all  cases, 
both  at  law  and  In  equity."  The  foregoing 
provision  la  made  the  subject  of  an  ^aborate 
argument.  It  Is  said  that,  by  conferring 
Jurisdiction  In  all  cases  In  equity  upon  the 
district  'Courts,  the  constltutim  Invested  tiMwe 
courts  with  all  tbe  powers  inh«ent  In  and 
incident  to  courts  of  equity,  among  which  Is 
the  power  to  appoint  offices  to  carry  -  ont 
their  decrees^  and  that  the  legislature  Is  vlth- 
out  autborily  to  adopt  a  code  of  practice 
which  would  devest  ttiem  of  any  of  their  la- 
herent  powors.  We  arevot  sure  that  we  un- 
derstand exactly  what  eounsd  mean;  bnt 
we  assume  that  tbey  Intmd  to  say  that,  If 
virtue  ot  the  foregoing  constitutional  provl- 
'sion,  all  the  itowers  which  the  court  of  chan- 
cery gathered  to  and  consolidated  In  Itsdf 
during  the  long  period  of  evolution  of  Bngllsh 
Jurisprudence  inhere  In  our  district  court*. 
We  think  such  conclusion  entirely  unwar- 
ranted. Jurisdiction  Is  conferred  by  tbe  om- 
stltutlon,  but  concerning  the  manner  of  Its 
exercise  nothing  Is  said.  In  cases  of  equita- 
ble cognizance  the  district  court  may  adjn^ 
cate  and  determine  the  claims  of  the  parties 
before  It,  and  decree  the  pn^er  relief,  and  In 
doing  so  It  exercises  the  Jurisdiction  which 
the  constitution  confers.  lUhe  constitution 
simply  Invests  the  court  with  the  Jnrisdletlott. 
It  Uowhere  prescribes  the  procedure  to  be  re- 
sorted to  for  the  purpose  of  securing  the  de- 
sired relief,  or  provides  the  machbiery  by 
means  of  which  the  court's  decrees  may  be 
enforced.  Section  1  of  article  6  of  the  cmstl- 
tution  vests  the  legislative  power  in  the  gen- 
eral assembly,  and  its  authority  to  enact 
legislation  Is  limited  only  by  the  provisions 
oC  the  constitution.  While  it  may  not  Impair 
the  constitutional  Jurisdiction  of  the  court.  It 
Is  not  inhibited  from  providing  a  mode  <tf 
procedure  in  conformity  with  which  tbe  Juris- 
diction may  be  made  effective.  The  general 
assembly  has  given  us  a  Code  of  Practice 
which  nowhere  undertakes  to  disturb  the  Ja- 
risdlction  vested  by  the  constitution,  but 
which  does  prescribe  the  method  by  which 
the  Jurisdiction  may  be  ftsserted.  Our  courti 
hav^  no  prescriptive  powersL  Their  powen 
are  derived  solely  from  the  constitution  and 
the  statutes,  and  their  Inherent  powos  are 
those  only  which  are  necessary  to  render 
their  expressed  powers  effective,  and  ^ble 
them  to  exercise  their  Jurisdiction.  Inas- 
much as  the  law  has  provided  an  officer  to 
execute  their  processes,  wrltsi  and  orders, 
the  appointment  by  them  of  another  officer 
to  perform  the  same  duty  Is  not  necrasaiy 
for  the  purpose  of  rendering  any  expressed 
power  effective,  and  Is  therefore  optslde  of 
any  Inherent  power. 
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Thus  far  we  have  confined  ourselveB  to  an 
Inquiry  Into  the  effect  of  the  diBpIacement  of 
the  old  Judicial  eystem  hy  the  new,  upoQ 
the  question  under  conslderatitm.  But  in  the 
chapter  of  the  Code  conceraing  tbe  ft^edosnre 
of  mortgages  we  find  on  expression  which, 
in  our  opinion.  Is  condusiye  of  the  legislative 
Intent.  We  qnote  the  foUowing  from  the 
first  section  of  that  chapter:  "In  acUons  for 
the  foredosure  of  mortgages,  the  court  shall 
hare  the  power,  by  its  Judgment,  to  direct 
the  sale  of  the  mcnmbered  property,  or  as 
much  as  may  be  necessary,  and  the 'applica- 
tion of  the  proceeds  of  the  sale  to  the  pay- 
ment of  the  costs  erf  the  court  and  expenses 
of  the  sale,  and  the  amount  dne  to  ^e  plain- 
tiff; and  if  it  appears  from  the  sheriff's  re- 
turn that  the  proceeds  are  Insufficient  and  a 
balance  still  remains  due,  Ju^ment  shall  be 
docketed  for  such  btilance  against  the  de- 
fendant, or  defendants,  personally  liable  for 
the  debt;  and  shall  then  become  a  Uen  on 
the  real  estate  of  such  Judgment  debtor,  as  to 
other  cases  In  which  executirai  may  be  Is- 
sued." It  is  true,  as  suggested,  that  the 
chapter  omcemlng  foredosure  nowhere  spe- 
cially provides  that  sales  under  decrees  of 
foredosure  shall  be  made  the  sberlff. 
But,  as  we  have  seen,  at  the  time  ot  the 
adoption  of  the  Code  it  was,  by  general  stat-. 
ate,  the  duty  of  the  sheriff  to  serve  and  exe- 
cute aU  processes,  precepts,  writs,  and  at- 
ders  hisued  by  lawfiil  authority,  and  directed 
to  him;  and  a  repetition  In  the  Code  of  the 
provisions  of  the  general  statute  would  have 
added  nothing  to  the  authority  -which  the 
sheriff  idready  possessed.  The  Code  provi- 
sion we*  have  quoted  assumes  a  sale  by  the 
sheriff.  That  there  can  be  no  return  of  the 
sale  but  his  Is  taken  for  granted,  and  un- 
less he  makes  the  sale  be  cannot  make  the 
return.  Xowhere  in  the  Code  Is  a  court  au- 
thorized to  aK>obit  a  master  in  cliancery,  or 
a  person  by  any  oUier  name,  to  execute  or- 
ders of  sale  issued  upon  decrees  of  foredo- 
sure; and  that  the  legislature  understood  and 
Intended  that  such  raders  should  be  executed 
only  1^  the  sheriff,  we  think,  appears  very 
clearly  in  the  language  we  have  quoted.  Sec- 
tkm  252  of  the  present  Code  corresponds  to 
section  229  of  £be  original  Code  of  1877, 
whldi  cnnmeDced  as  follows:  "There  shall 
be  bnt  one  action  for  the  recovery  of  any 
debt  or  the  enforcement  of  any  right  secured 
by  mortgage  upon  real  estate  et  peramal 
property,  which  action  shall  be  in  accordance 
with  the  provisions  of  this  chapta,"  The 
remainder  of  that  section  is  the  present  sec- 
tion 252.  In  1879  section  229  was  repealed 
and  re-enacted,  omitting  the  preface  we  have 
quoted.  Gounsd  seem  to  attach  some  special 
significance  to  the  fact  that  the  preface  was 
not  re-enacted.  They  do  not  give  us  their 
opinion  of  the  effect  which  that  preface  was 
intended  to  have  upon  the  remainder  of  the 
chapter,  but  we  infer  that  they  regard  it 
as  having  been  a  mandatory  requirement 


that  all  sales  under  decrees  of  toreclosure 
should  be  made  by  the  sheriff,  for  they  say: 
"There  can  be  no  doubt  but  that  sudi  man- 
datory provisions  were  thus  expressly  re- 
pealed owing  to  the  inconvenience  resulting, 
or  which  It  was  reasonably  anticipated  would 
result,  therefrom.  In  othw  words,  tiie  jrtaln 
and  ob^ous  Intent  of  the  legislature  hi  1870, 
hi  striking  out  the  mandatory  provisions  of 
section  229,  was  to  enable  parties.  If  tiiey 
BO  desbwd,  to  pursue  the  former  practice  in 
foreclosure  cases;  that  is  to  say,  to  allow 
them,  If  they  so  desired,  to  have  a  special 
master  or  commissioner  appointed  to  make 
the  sale,  to  have  the  sale  repwted  to  the 
court,  and  to  obtain  a  confirmation  of  the 
same."  Proceeding  further,  counsd  say  that 
the  language  concerning  the  sheriff's  return 
relates  entirely  to  a  d^clency  Judgment  and 
that  It  was  Intended  only  to  enaUe  the  same 
court,  in  the  same  action,  to  decree  the  tore- 
closure  of  the  mortgage  and  enter  a  Judg- 
ment for  the  defldency.  It  appears  from  the 
foregoing  that  counsel's  constructlcm  of  the 
section  is  that,  where  a  plaintiff  desires  a  de- 
ficiency Judgment  in  the  foreclosure  suit,  he 
must  cause  the  sale  to  be  made  by  the  sheriff, 
but  that  when  he  does  not  he  may  have  the 
decree  executed  by  a  master  or  commissltm- 
er.  Counsel's  opinion  of  the  effect  of  what 
they  term  the  "mandatory  provision,"  and  of 
the  intention  of  the  legislature  in  Its  abro- 
gation, Is  wlde^  at  variance  with  our  own. 
The  provision  was  that  there  should  be  but 
one  action  for  the  recov^  of  any  debt  <a 
the  enforcement  of  any  right  secured  by 
mortgage,  which  action  should  be  In  acctwd- 
ance  with  the  chapter  of  which  the  provision 
was  a  part.  Section  229  of  the  Code  of  1877 
was  borrowed  in  Its  entirety  from  the  Cali- 
fornia Code.  It  is  an  exact  copy  of  section 
246  of  the  original  California  practice  act 
(section  72G,  Harst.  Frac.).  And  speaking 
with  reference  to  the  provision  in  question, 
the  supreme  court  of  that  state.  In  Cormerals 
V.  Genella,  22  Cal.  116,  said  that  it  related  en- 
tirely tp  the  action,  and  not  to  the  fbrm  of 
Judgment  which  the  court  might  render  in 
the  action.  There  Is  nothing  in  its  language 
to  warrant  a  supposition  that  it  was  Intoided 
to  have  any  reference  to  the  contents  of  the 
decree  or  the  sale  of  the  land.  But  we  think 
it  was  an  unnecessary  provision,  and  that 
the  force  and  effect  of  the  section  are  precise- 
ly the  same  without  it  as  with  It.  l^e  fol- 
lowli^;  Is  the  first  section-  of  the  Code:  "The 
distinction  between  actions  at  law  and  suits 
In  equity,  and  the  distinct  forms  of  actions 
and  suits  heretofore  existing  are  abolished, 
and  there  shall  be  in  tUs  state  but  one  form 
of  civil  action  for  the  enforcement  or  protec- 
tion of  private  rights,  and  the  redress  or  pre- 
vention of  private  wnmgs,  which  shall  be  the 
same  at  law  and  tn  equity,  and  which  shall 
be  denominated  a  dvll  action,  and  whteh 
shall  be  prosecuted  and  defended  as  pre- 
scribed in  this  act"   This  was  also  the  first 
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soctloQ  of  the  Code  of  1877.  The  preface  to 
Bection  229  was  merely  a  restatement  In  dif- 
ferent language  of  what  was  said  In  section  1. 
Its  application  was  limited  to  the  foreclosure 
of  mortgages;  but  section  1  was  applicable 
to  foreclosures  equally  with  other  civil  ac- 
tions; the  chapter  concerning  foreclosures 
was  part  of  the  C3ode;  and,  by  virtue  of  the 
first  section,  actions  for  foreclosure  must 
have  been  Instituted  and  prosecuted  In  accord- 
ance with  the  provisions  of  that  chapter. 
And  we  think  It  probable  that  the  reason  for 
the  repeal  of  the  Introductory  provision  was 
that  It  was  unnecessary.  Neither  Is  there 
any  warrant  for  the  forced  and  unnatural 
construction  that  would  Inject  Into  section 
252  a  provision  which,  If  the  plaintiff  desires 
a  deficiency  judgment,  requires  him  to  hare 
the  land  sold  by  the  sheriff,  but  otherwise 
permits  the  appointment  of  a  master  or  com- 
missioner to  make  the  sale.  The  language 
used  In  relation  to  the  sheriff's  return,  and 
the  connection  in  which  it  is  used,  make  It 
evident  to  us  tliat  the  iegislatmre  contemplat- 
ed and  intmded  a  sale  by  the  sheriff  In  every 
Instance,  end  upon  his  return,  showing  ao 
unsatisfied  btdance.  the  docketii^  of  a  judg- 
ment for  such  balance  against  the  defendant 
personally  liable  for  the  debt  See  Levlston 
V.  Swan,  83  Cal.  480;  Connerals  t.  Gaiella. 
snpra.  The  role  which  obtains  since  the 
adoption  of  the  Code  in  relation  to  causes  of 
equitable  cognizance  is  thus  stated  by  Mr. 
Justice  Elbert  in.  ^tdiley  t.  Coles,  6  Colo. 
82:  **Undoabtedly  the  rules  and  princiides 
of  equity  jnrlsEHmdence  stffl  obtain  and  apply 
in  the  adjudication  of  causes  in  their  nature 
equitable,  but  eqtdty  practice,  eo  nomine,  no 
longer  exists,  and  can  no  longer  be  appealed 
to,  except;  perhaps.  In  mattm  upon  which 
tiie  Code  is  silent"  In  relation  to  the  pr6- 
ceedings  which  follow  a  decree  of  foredosnre, 
the  Code  Is  not  silent  They  must  tho^ore 
conform  to  its  provisions,  the  former  practice 
having  been  abrogated.  In  the  opinion  ddlv- 
ered  in  Nevin  t.  Mining  Co..  10  Colo.  357,  16 
Pac.  611,  the  following  occurs:  "The  tare- 
closnre  and  sale  must  be  a  foreclosure  and 
sale  provided  for  in  section  234  of  the  Code." 
The  section  referred  to  was  section  234  of 
the  Code  of  1883,  and  Is  section  262  of  the 
present  Code.  The  decision  in  that  case  was 
rendered  loi^  sfta  the  repeal  of  what  coun- 
sel term  the  "mandatory  iffOTislon"  of  sec- 
tion 220  of  the  Code  of  1877.  and  yet  the 
court  say,  not  that  plaintiff  may  have  a  de- 
cree and  sale  In  accordance  with  the  prac- 
tice in  ehanceiT  If  he  so  desires,  but  that 
the  foreclosare  and  sale  must  be  the  fore* 
closure  and  sale  provided  tor  by  the  Code. 
We  are  cited  to  Manufacturing  Co.  t.  McAl- 
lister, 6  Colo.  261,  as  authority  for  the  con- 
tention that  the  court  may  ai>point  a  trustee 
or  a  special  master  in  chancery  to  make 
sale  mider  the  decree.  In  that  case  a  Judi- 
cial foreclosure  was  sought  of  a  trust  deed, 
the  plaintiff  treating  it  as  a  mortgage.  There 
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was  a  decree  of  foredosnre.  The  only  ques- 
tion In  the  case  related  to  the  mortgagw^ 
statutory  right  to  redeem,  which  had  been 
denied  by  the  lower  court.  The  soprane 
court  held  that  It  was  within  the  power  of 
the  court,  under  a  proper  bill,  to  order  a  sale 
of  the  property  In  accordance  with  the  terms 
of  the  trust  deed,  either  by  the  trustee  named 
In  the  deed,  or  by  another  appointed  by  the 
court,  from  which  sale  there  vras,  by  rhtue 
of  the  statute,  no  redemption,  or,  treating  the 
trust  deed  as  a  mortgage,  to  decree  a  tost- 
closure  subject  to  the  statutory  right  of  re- 
demption. It  was  only  where  the  remedy  pro- 
vided by  the  trust  deed  was  proposed  to  be 
enforced  (that  Is,  where  specific  performance 
of  the  provisions  of  the  trust  deed  was  the 
object  of  the  suit)  that  the  court  held  that 
a  trustee  might  be  appointed  to  make  the 
sale;  but  in  relation  to  the  Judicial  foredo- 
sure  sought  the  court  said:  "Tlie  OHUiflaiiH 
ant  having  waived  hfs  right  of  sale  under 
the  terms  and  conditions  of  the  trust  deed, 
under  wblch  no  eqidty  of  redemption  would 
have  attached,  and  having,  by  tiie  prayer 
of  his  bin,  asked  that  the  instrument  be  treat- 
ed and  foredosed  as  a  mortgage,  and  tliat 
the  usual  decree  be  made  for  the  sale  «i 
said  mortgaged  premises,  the  decree  shooM 
have  Ixen  the  usual  statutory  decree,  giving 
a  right  of  redempticm.'*  The  decree  was  re- 
versed, wltii  direction  to  the  court  below  to 
alter  a  decree  "for  tlie  sale  of  the  property 
in  accordance  with  the  usual  statutory  mode 
for  the  aale  of  mortgaged  premises  under  de- 
crees of  foredosnre.**  It  will  be  observed  that 
tiie  direction  was  to  oiter  a  decree,  not  fai 
accordance  with  diancery  practice,  bat  In 
accordance  with  the  statute.  It  appears  from 
the  opinion  that  by  the  decree  from  whicb 
the  appeal  was  taken,  a  special  master  ht 
chancoy  was  appointed  to  make  the  sale,  and 
no  comment  upon  the  appointment  was  made 
in  the  opinion.  But  there  was  no  ol^ectton 
to  the  appointment  Its  validity  or  r^ttlar- 
1^  was  not  in  question,  and  there  was  no  rea- 
son why  It  should  be  noticed.  We  do  not 
think  the  case  an  antbority  for  coons^s 
contention.  , 

Before  proceeding  to  the  discussltm  of  an* 
other  question  raised  counsel^  we  shiU 
notice  an  additional  autiiority  relied  on  la 
behalf  of  the  appellee.  The  following  was 
the  case  of  Railroad  Co.  r.  Sibert  97  Ala. 
393, 12  South.  6%  as  It  Is  outlined  In  the  opin- 
ion: The  Rome  &  Decatur  Railroad  Com- 
pany was  lncorp(xratea  both  in  Georgia  and 
Alabama.  The  purpose  was  to  construct  and 
operate  a  railroad  from  Rome,  in  Georgia,  to 
Decatur,  in  Alabama.  The  corporation  Is- 
sued its  bonds,  and  secured  them  by  mort- 
gage. A  bill  waa  filed  In  Georgia,  and  aa 
auxiliary  bill  In  Alabama,  the  purpose  of 
which  was  to  have  tiie  raibitmd  placed  In  the 
hands  of  a  receiver.  Itorsey  was  aviated 
receiver,  first  by  the  Georgia  court  aod  aft* 
erwards  by  the  Alabama  court   One  of  tb« 
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defendantB,-^e  idnerlcan  Loan  and  Trust 
Corapanr,— wltb  its  answer.  In  eacb  caae, 
filed  Its  cross  bill  praying  the  foreclosure  of 
tbe  mortgage  and  tbe  sale  of  the  railroad  for 
the  paymoit  of  tbe  mortgage  Indebtedness. 
Foreclosure  was  decreed  first  In  Georgia,  and 
then  In  Alabama.  Tbe  decree  In  each  case 
was  entered  by  cons«it,  and  by  consoit  It 
-was  ordered  that  the  sale  be  made  In  New 
York  by  Doraey,  the  receiver.  After  the  de- 
cree, the  sale  of  the  property,  and  tbe  con- 
firmation of  the  Bale,  questions  arose  as  to 
the  dlstrflmUon  ot  the  funds,  and  It  was 
those  questions  only  which  were  Involred  In 
the  appeal.  One  of  those  questions  was  rais- 
ed by  the  register  of  the  court,  and  It  Is  the 
declslcm  of  that  question  which  counsel  con* 
tend  Is  applicable  to  the  case  at  bar.  The 
Code  of  Alabama  directed  as  follows:  "When 
any  property  Is  ordered  to  be  sold  by  the  de- 
cree at  any  cbancar  court  for  the  satisfac- 
tion of  any  debt  secured  by  any  mortgage 
or  deed  of  trust,  such  sale  shaU,  In  all  cases, 
be  made  by  the  n&Bter  of  the  court  order- 
ing the  same."  Tbe  register  of  the  Alabama 
court  claimed  tbe  statutory  commissions  for 
mnklng  the  sale.  The  supreme  court,  after 
calling  attention  to  the  fact  that  the  decree 
was  entered  and  tbe  sale  made  by  consent, 
that  the  sate  had  been  confirmed,  and  that 
the  register  performed  no  service  whatever 
In  connection  with  tbe  sale,  or  the  report  of 
the  sal^  and  after  commenting  upon  the  dif- 
ficulty In  the  way  of  adhering  to  the  letter 
of  the  statute  where  tbe  land  was  to  be  sold 
in  a  lump  under  two  decrees  rend^ed  In  dtf>' 
ferent  states,  In  which  the  Qtfaer  state  took 
the  lead,  denied  the  register's  claim,  saying 
that  the  statute  fixing  bis  commission  had 
been  held  to  be  tbe  subject  of  strict  cou- 
etmctlon,  that  It  allowed  commissions  only 
for  making  sales,  and  that  the  register  had 
made  no  stUe.  The  sal6  was  adjudged  valid, 
but  the  court  said:  "We  need  not,  and  do 
not,  decide  absolutely  whether  or  not  the 
register  can  enforce  his  own  selection  and 
appointment  to  make  llie  sales  provided  for 
In  section  3600  of  the  Code.  If  be  can.  It 
would  seem  tbe  proper  time  to  move  In  -Qie 
matter  would  be  when  the  decree  ordering 
tbe  sale  Is  pnmounced."  What  there  Is  In 
the  foregoing  opinion  to  lend  countenance  to 
the  appellee's  contention,  we  confess  our- 
selves unable  to  see.  All  parties  to  the  pro- 
ceeding acquiesced  in  the  decree,  the  sale, 
and  the  confirmation  of  the  sale.  No  objec- 
tion to  what  was  done  was  made  by  any  per- 
son Interested.  Tbe  tmly  complaint  came 
from  a  stranger,  after  the  sale  had  been  c<m< 
firmed,  who  claimed  that  he  had,  by  virtue 
of  his  office,  the  legal  right  to  make  the  sale, 
and  was  entitled  to  the  commteslons  allowed 
for  the  sale,  notwithstanding  It  was  made 
by  another.  He  offered  no  objection  to  any 
of  the  proceedings  which  culminated  In  tbe 
confirmation  of  the  sale.  The  court,  in  its 
opinion,  after  giving  a  history  of  the  pro- 
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ceedlng,  commencing  with  tiie  appointment 
of  the  receiver,  and  noticing  tbe  ctobs  Mil 
for  foreclosure,  the  decree,  the  sale,  and  the 
confirmation  of  the  same,  said,  "No  question 
Is  raised  in  the  present  appeal  on  any  of  the 
matters  noted  above."  Incidentally,  although 
no  person  was  questioning  It,  the  court  de- 
clared the  sale  legally  valid;  bat  It  denied 
the  reglsts's  claim  simply  and  only  because 
he  had  done  nothing  to  earn  his  commission, 
and  It  decltned  to  decide  that  he  might  not 
have  compelled  his  appointment  to  make  the 
sale  if  he  had  moved  at  the  prefer  time. 
Tbe  only  question  b^ore  the  court  was 
wbethw,  without  actually  making  the  sale, 
he  was  ^titled  to  the  cSmmissIon,  and  a  de- 
dsion  of  that  question  can  have  no  possible 
relation  to  the  state  of  facts  appearing  In 
Hie  record  we  are  now  considering. 

But  It  Is  said  that  an  authoritative  deci- 
sion that  sales  under  decrees  of  ft>reclo8ure 
can  be  made  (mly  by  the  sheriff  will  be  dis- 
astrous in  Ito  effect,  In  that  It  will  disrupt 
and  destroy  a  large  number  of  titles  ac- 
quired through  foreclosure  sales  made,  In 
accordance  with  decree,  by  persons  other 
than  the  sheriff,  specially  appointed  for  the 
purpose.  The  tbeory  Is  that,  If  the  law  re- 
quires such  Sales  to  be  made  by  the  sheriff, 
the  appointment  by  the  court  of  a  special 
master  or  commiBsloner  to  make  them  Is  ab- 
solutely void,  and  that  therefore  his  acts 
under  the  appolntmrat  are  nugatory.  If  It 
w4lre  true  that,  under  a  practice  long  con- 
tinued and  unquestioned.  tiUes  have  vested, 
which  a  decision  at  this  late  day  against 
the  practice  would  nullify,  the  situation 
would  demand  the  most  earnest  attention 
and  consideration!  But  we  think  that  conn- 
sd's  apprehensions  as  to  the  effect  of  a  de- 
cision that  the  sheriff  is  the  proper  officer 
to  execute  a  decree  of  f<»reclosare  are 
groundless.  Let  us  see  whether  there  is  any 
cause  for  alarm.  Where  a  court  has  Juris- 
diction of  the  parties  and  of  the  subject- 
matter  of  the  suit,  its  Judgment  or  decree, 
within  the  case  made  by  the  pleadings,  Is 
valid.  It  may  be  etroneous,  but  It  is  not 
void.  It  cannot  be  attecfced  collaterally,  and 
It  can  be  attacked  directly  only  In  the  man- 
ner and  within  the  time  prescribed  by  law 
for  obtaining  its  review  by  the  proper  tri- 
bunal constituted  for  tbe  correction  of  er- 
n»B.  If  the  party  against  whom  the  Judg- 
ment or  decree  is  taken  suffers  the  ai^lnt- 
ed  time  to  elapse  without  moving  towards 
securing  Its  reversal,  he  Is  bound  by  It  no 
matter  how  enoneous  It  may  and  he  is 
powerless  to  resist  ite  enforcement  In  ac- 
tions for  foreclosure,  tbe  order  that  the  prop- 
erty be  sold,  whether  by  tiie  sheriff,  or  by  a 
master  or  commissioner  a[q;iointed  for  the 
purpose.  Is  part  of  the  decree.  If  the  order 
be  that  a  person  other  than  the  sheriff  make 
the  sale.  It  Is  valid,  because  tbe  court,  hav- 
ing Jurisdiction  of  tiie  parties  and  the  suIk 
Ject-matter,  has  the  pow«:  to  make  It  In 
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Eberrllle  t.  Drainage  Co.  (Colo.  Sap.)  61 
Pac.  200,— an  action  of  ejectment,— our  su- 
preme court,  speaking  tlirougb  Chief  Justice 
Campliell,  said:  "In  deralgnlug  title,  plain- 
tiff relied  upon  a  deed  made  by  a  court  com- 
missioner, whose  authwity  was  derived 
from  a  decree  of  the  district  court  of  Lake 
county,  rendered  in  a  cause  therein  pend- 
ing. The  decree  upon  Its  face  is  regular, 
and  shows  that  the  court  bad  Jurisdiction 
of  the  subject-matter  and  of  the  parties  to 
the  action,  and  power  to  render  the  particu- 
lar Judgment  In  .that  case."  In  Dabney  t. 
Manning,  3  Ham.  821,  17  Am.  Dee.  597,  the 
loww  court,  in  a  partition  suit,  directed  the 
land  sold  by  a  persoTi  other  than  the  sheriff. ' 
The  law  required  the  sale  to  be  made  by 
that  officer.  The  executrix  of  the  testator 
brought  trespass  against  the  purchasers  at 
the  sale,  who  had  taken  possession  imder 
their  deed.  Upon  the  question  of  the  effect 
of  the  Judgment,  and  of  the  proceedings  un- 
Aet  it  w^blle  it  remained  In  force,  tbe  court 
spoke  as  follows:  "It  is  urged  that  by  law 
the  courts  are,  in  case  of  a  sale  being  or- 
dered, directed  to  require  that  the  sale  be 
made  by  the  sheriff,  and  that  in  this  case 
they  appointed  another  person  to  make  it. 
But  this  error  could  not  bare  the  conse- 
quence of  taking  away  their  Jurisdiction, 
nor  of  rendering  the  sale  Told.  They  were 
authorized  to  direct  a  sale  by  one  person, 
and  they  directed  a  sale  by  another.  There 
Is  no  Just  analogy  between  such  a  case  ^d 
one  where  the  court  adjudged  that  to  be 
done  which  the  nature  of  the  action  does 
not  warrant,  as  adjudging  that  a  defendant 
make  a  conveyance  for  land,  or  receive  a 
beating  in  a  personal  action."  Before  leav- 
tug  this  case,  we  think  It  worth  while  to 
ob8er^'e  that  It  appears  from  the  statement 
preceding  the  opinion  that  after  the  sale 
and  conveyance  the  proceedings  in  partition 
were  taken  up  by  writ  of  error,  and  the  or- 
der directing  the  sale  revved,  and  that 
thffleupon  the  defendants  abandoned  the 
possession.  Titles  acquired  through  Judg- 
ments merely  emmeouB,  in  which  the  par- 
ties have  acquiesced,  are  ralld.  A  deed 
made  by  a  commls^ouer  -erroneously  ap- 
pointed by  the  court  in  a  foreclosuze  pro- 
ceeding to  make  sale  of  the  property,  no 
steps  having  been  taken  to  secure  a  reversal 
of  the  decree,  conveys  the  title  of  the  party 
against  whom  the  decree  was  rendered*  and 
that  title  is  unaffected  by  the  error  In  the 
decree. 

In  this  case  the  court  had  complete  Juris- 
diction, and  the  only  error  consists  in  the 
appointment  of  a  commissioner  to  execute 
the  decree.  All  else  is  regular.  The  decree  ■■ 
will  therefore  be  reversed  only  as  to  such 
appointment,  and  the  cause  will  be  remand- 
ed to  the  district  court,  with  Instructifm  to 
modify  tlie  dec-ree  by  directing  the  dutlm 
which  It  devolves  upon  the  commissioner  to 
be  prafonned  by  the  sheriff.  Bevarsed. 


,      (17  Colo.  App.  w 

NEW  LA  JUXTA  &  LAMAB  CANAL  Ca  tt 
al.  T.  KKEYBILL  et  al.i 

(Court  of  Appeals  of  Colorado.   Nov.  11,  MKW.l 

EVIDENCE— SECONDARY  —  VOLUMINOUS  DOCC- 
MENTS— RECORDS- DEEDS  —  NOTICB  —  GRAN- 
TEE IN  TRUST  DEED— IRRIGATION  SYSTEM- 
REMOVAL  OF  LIEN  —  PARTIES  PLAINTIFF - 
WATER-RIGHT  HOLDERS— APPEAL-^IMOINO 
OF  FACT— CONCLUSIVENESS. 

1.  Where  the  records  of  two  water  compa- 
nies were  before  the  court  in  a  suit,  containin<[ 
all  water  contracts  and  water  deedx  issued  bj 
them,  numbering  about  800,  and  a  wituess  had 
8tatea  that  he  bad  made  the  computation  from 
the  company's  records  as  to  the  numbei  of 
cubic  ffft  of  water  per  second  which  bad  been 
sold,  and  bad  shown  bimftelf  familiar  with  the 
deeds  and  contracts  issued  by  the  oompaDies.  il 
was  proper  to  get  the  oonteuts  of  the  contractK 
and  deeds,  and  the  aggregate  uumber  of  water 
rifrhts  sold,  before  the  cuurt  by  pcrraitting  tiw 
wituess  to  testify  as  to  whether  all  the  deedi 
and  contracts  were  of  similar  import  and  temu 
with  certain  samples  of  the  deeds  and  contracts 
shown  him  iuKtead  of  reading  all  the  con- 
tracts and  deeds. 

2.  A  witness  having  testified  to  his  haviiic 
examined  the  records  in  the  office  of  the  re- 
corders of  certain  counties  to  aHCcrtain  the 
number  of  water-right  contracts  and  deeds  of 
record,  and  the  number  of  cubic  feet  of  water 
conveyed  thereby,  it  was  proper  to  i>ermlt  him 
to  state  the  number  of  such  deeds  and  con- 
tracts of  record  in  those  eouuties  for  the  pur- 
pose of  showing  that  a  large  number  of  snch 
c-ontracts  and  deeds  were  of  record  iu  the  sev- 
eral  counties  at  the  time  of  the  execution  of  i 
deo<l  of  trust  on  the  property  of  the  companie* 
executing  the  contracts  and  deeds,  instead  of 
proving  the  recording  of  each  of  the  800  deeds 
and  contracts  by  the  production  and  exaniina- 
tion  in  open  court  of  certified  copies. 

3.  Where  at  the  time  of  mortgaging  the  oi- 
ttre  system  of  an  irrigation  canal  company, 
running  through  several  counties,  and  cotuiM- 
ing  of  113  miles  of  ditch,  lateral  ditches,  res- 
en'oirs,  and  cultivated  land,  several  hnndrod 
water-right  contracts  and  deeds  were  on  rec- 
ord in  such  counties,  conveying  the  entire  ca- 
pacity of  the  system,  and  nnder  which  the 
purchasers  were  to'  become  owners  when  the 
entire  capacity  was  sold,  and  two-thirds  paid 
for,  the  admission  of  parol  evidence  in  a  suit 
by  the  purchasers  of  the  water  rights  to  re- 
move the  lien  as  to  the  uumber  of  deeds  and 
C4^tracts,  to  show  that  the  mortgagee  took 
with  notice  thereof,  even  if  erroneous,  wan 
without  prejudice,  for  the  mortsagee  was  char- 
ged with  notice,  aside  from  the  records,  by 
knowledge  of  facts  which  should  have  pot  it 
on  inquiry. 

4.  Where  the  directors  of  an  irrigation  canal 
company  were  the  only  stockholders,  and  they 
were  operating  with  the  grantee  in  a  trust 
deed  of  the  system  to  enable  it  to  collect  the 
note  se<-ured,  aud  make  it  a  charge  on  the 
canal  and  reservoirs,  the  holders  of  water  con- 
tracts and  deeils  under  which  the  title  to  tbe 
system  passed  to  them  when  the  capacity  of 
the  sjHti'in  wiiH  Kold,  and  two-thirds  paid  for. 
which  had  been  done  iiefore  execution  of  the 
trust  deed,  were  the  proper  parties  to  institote 
a  suit  for  the  removal  of  the  lien  of  the  tnut 
deed,  and  the  cloud  on  their  rights  thereby  cre- 
ated. 

5.  Where,  iu  a  suit  to  remove  the  lien  of  a 
trust  deed  ou  tbe  system  of  an  irrigation  canal 
company,  the  title  to  which  paast^  to  water- 
right  holders  on  a  sale  of  the  capacity  of  the 
s.VKtem,  and  two-tbinis  payment,  there  was  evi- 
dence to  support  a  finding  that  at  the  time  of 
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the  execution  of  the  note  and  mortgage  the  ca- 
pacity of  the  cannl  to  furnish  water,  including 
th«  reservoirs  as  then  developed,  had  been 
oversold,  such  liudiug  is  coaclusive  on  the  court 
OB  appeal,  and  it  vaiiuot  be  claimed  that  one 
of  the  reaerroirs  did  not  pass  to  the  water- 
right  holders. 

Error  to  district  court,  Prowers  county. 

Suit  by  Frank  KreybUl  and  others  against 
the  New  La  Junta  &  Lamar  Canal  Com- 
pany and  others  to  remove  the  lien  of  a 
trust  deed.  From  a  decree  in  favor  of 
plaintiffs,  defendants  bring  error.  Affirmed. 

Charles  J.  Hughes,  Jr.,  for  plalntlflls  iu  er- 
ror. Charles  £1.  Gast  and  Rogers  ft  Sba- 
froth,  for  defendants  In  «Tor. 

GUXTER,  J.  The  Arkansas  River  Land, 
Reservoir  &  Canal  Company,  a  corporation, 
owned  aud  operated  until  April  4,  1891, 
what  Is  known  In  evidence  as  the  "La  Junta 
and  Lamar  Canal."  This  canal  G^Qgth,  ll^l 
miles)  is  situate  in  the  counties  of  Otero. 
Bent,  and  Prowers.  The  Prince  and  King 
reservoirs  are  a  part  of  the  system,  the 
Prince  reservoir  helng  simply  a  wide  place 
in  th^  ditch.  Some  use  has  been  made  of 
this  reservoir  for  Irrigation;  none  of  the 
King  r^ervolr.  As  early  as  1890  water 
was  tunied  Into  the  King  reservoir.  It  can- 
not, however,  be  utilized  in  Its  present  con- 
dition for  purposes  of  Irrigation.  Such  was 
its  condition  at  the  time  of  the  institution 
of  the  Hess  suit,  mentlooed  Infra,  and  at 
the  time  of  the  Institution  of  the  present 
action.  Its  utility  depends  on  future  devel- 
opment. This  system  was  sold  under  Judi- 
cial process  April  4,  1891;  sheriff's  deed  be- 
ing executed  January  6,  1892,  By  mesne 
eonreyances  the  system 'passed  to  the  Ijl 
Junta  &  Lamar  Canal  Company  January  19, 
1892.  "Prior  to  Js'evember,  1891,  by  contracts 
and  deeds,  water  rights  had  been  sold  from 
the  canal  amounting  to  077.4  cubic  feet  of 
water  per  second  of  time.  At  the  Novem- 
lyeT  term,  1891,  of  the  district  court  of  Prow- 
ers county,  a  decree  was  entered  restrain- 
ing T.  C.  Henry  and  the  Arkansas  River 
Land,  Reservoir  &  Canal  Company  from 
selling  further  water  rights.  This  was  up- 
on the  basis  that,  the  capacity  of  the  canal 
having  been  oversold,  further  sales  there- 
from were  in  violation  of  the  water  con- 
tracts and  deeds.  The  new  company  (the 
Junta  &  Lamar  Canal  Company)  there- 
after sold  73  additional  water  rights,  call- 
ing for  the  delivery  of  73  cubic  feet  of  wa- 
ter per  second  of  time.  April  18.  1893.  John 
Hess,  In  his  own  behalf  and  in  behalf  of  all 
other  owners  of  water  rights  in  tlie  canal. 
Instituted  suit  in  the  district  court  of  Prow- 
ers county  against  the  La  Junta  &  Lamar 
Canal  Company  to  restrain  the  further  sale 
of  water  rights  by  this  company;  contend- 
ing, as  In  tlie  suit  against  its  predecessor 
compan.v,  that  the  capacity  of  the  canal  had 
l>een  oversold;  also  asking  the  appointment 
of  a  receiver,  and  for  a  specific  perform- 


ance of  the  water  contracts  and  water 
deeds  theretofore  issued.  On  that  date  an 
injunctiou  order  was  Issued  restraiuing  the 
further  sale  of  water  rights,  and  on  June 
17,  1893,  a  receiver  for  the  canal  was  ap- 
pointed to  operate  it  pending  litigation.  De- 
cember 21,  1893,  on  final  hearing,  the  decree 
enjoining  a  further  sale  of  water  rights  was 
made  perpetual,  a  specific  performance  of 
the  water  contracts  and  deeds  decreed,  and 
a  receiver  appointed  pending  appeal.  The 
rights  of  the  parties  In  the  Hess  suit  were, 
and  in  the  present  action  are,  determined 
by  the  water  contracts  and  deeds  hereto- 
fore mentioned.  These  instruments  provid- 
ed that  when  the  capacity  of  the  canal 
should  have  been  sold,  and  two-thirds  of  the 
water  rights  so  sold  sliould  have  been  paid, 
the  title  to  said  canal  should  pass  to  the 
owners  and  holders  of  contracts  fpr  water 
rights  in  accordance  with  the  prescrlbeil 
plan;  further,  that  when  this  plan  had  been 
carried  out  the  obligations  of  the  company 
in  respect  to  said  ditch,  and  keeping  the 
same  in  repair,  or  supplying  water  through 
the  same,  or  any  other  ditch,  canal,  or  res- 
ervoir connected  therewith,  sliould  cease; 
further,  that  the  canal,  w^hen  delivered  to 
the  water-right  owners  under  the  atwve 
plan,  should  be  free  of  any  debts  against 
the  same.  The  Hess  case  was  tried  to  the 
court.  In  the  decree  appears.  Inter  alia: 
"And  the  court  being  now  fully  advised  In 
the  premises,  doth  find  that  the  capacity  of 
the  defendant's  canal  has  been  oversold, 
and  that  the  plaintiff  and  the  other  holdei-s 
of  water  deeds  to  be  satisfied  from  the  said 
canal  and  its  reservoirs  are  entitled  to  a 
specific  performance  of  the  contract  con- 
tained in  tlieir  said  deeds,  and  that  they 
are  equitably  entitled  to  own  and  manage 
the  said  property.  It  is  therefore  ordered, 
adjudged,  and  decreed  that  the  defendant 
company,  by  Its  proper  officers,  execute  and 
deliver  a  proper  deed  of  conveyance  of  tlie 
said  canal  and  its  reservoirs,  together  with 
its  property  rights,  priorities,  and  franchises 
held  In  connection  therewith,  to  such  new 
corporation  as  the  plaintiff  and  other  hold- 
ers of  water  rights  In  the  said  canal  may 
organize  for  the  purpose  of  operating  and 
managing  the  said  property;  and,  In  de- 
fault of  the  defendant  company  so  doing, 
let  the  clerk  of  this  court  execute  such  con- 
veyance." 

■  This  decree  was  reviewed  In  Canal  Co.  v. 
Hess,  (i  Colo.  App.  407,  42  Pac.  50,  and  was 
modified  merely  as  to  the  manner  of  trans- 
ferring the  canal  and  reservoirs.  In  all  other 
particulars  It  was  affirmed.  An  examina- 
tion of  the  abstract  and  brtefs  in  the  case  is 
convincing  that  this  court  held  therein  that 
the  Prince  and  King  reservoirs  passed  with 
the  system  to  water -right  holders,  as  the  ca- 
pacity of  the  canal  had  been  oversold.  In 
Its  opinion  the  court  said:  "The  naked 
question  in  this  case  is  whether  the  gnin- 
tees  are  entitled  to  be  treated  as  the  owu- 
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era  of  the  property,  and  hare  a  rtgfit  to  In- 
sist on  the  formation  of  a  new  compenr  ac- 
cording to  tiie  scheme  outlined  In  their 
deed,  and  to  dellvo^  of  stock  according  to 
tlie  terms  of  their  contract.  We  conclnde 
this  time  has  arrtred."  In  obedience  to  the 
remittitur  in  this  ease  the  district  coart  of 
Prow«^  In  June,  1896,  mtered  an  amend- 
ed decree  In  which  appears,  Inter  alia,  the 
following:  "The  court  doth  find  that  at  the 
time  of  the  lustltutltHi  of  this  suit  the  capac- 
ity of  the  defendant's  canal  to  fnmlsh  wa- 
ter had  been,  and  no^  Is,  oversold,  and  that 
the  plaintiff  and  the  other  holders  of  water 
deeds  to  be  satisfied  from  the  said  canal  and 
Its  reservoirs  are  entitled  to  a  specific  p«v 
forinance  of  the  contract  contained  In  their 
said  deeds,  and  tiiat  they  are  equitably  en- 
titled to  own  and  manage  the  said  canal  and 
res«ToIrs,  together  with  all  the  property 
rights,  priorities,  and  franchises  held  in  con- 
nection therewith.** 

To  effectuate  this  amended  decree,  and  to 
provide  for  a  conveyance  in  pwrsnance  tha«- 
of  of  the  canal  and  resOTOlrs.  a  corporation 
was  formed  June  3,  1896,  ^titled  the  New 
La  Junta  &  Lamar  Canal  Company.  Among 
Its  five  Incorporators  and  directors  were,  and 
continued  to  be  until  ttie  date  of  the  Instltui 
tion  of  the  present  suit,  Oeorge  B.  Soss-Lew- 
in,  cashier  of  defendant  bank;  Keely,  assist- 
ant cashier;  and  Patterson,  receiver  of  the 
Colorado  Securities  Company.  The  La  Junta 
&  Lamar  Canal  and  adjunct  reservoirs  were 
conveyed  to  the  new  company,  and  toe  re- 
ceiver, in  pursuance  of  an  order  ot  court,  de- 
livered over  the  canal  to  the  new  company. 
June  15,  1893,  after  notice  had  been  glvoi 
by  plaintiff  In  the  ECess  suit,  supra,  that  on 
June  17,  1S83.  an  application  would  be  made 
for  the  appototment  of  a  receiver  tor  the 
canal  pending  litigation,  the  La  Junta  &  La- 
mar Canal  Company,  by  Its  board  of  direct- 
ors, passed  the  following  resolution:  "Where- 
as, the  Lb  Junta  ft  Lamar  Canal  Company  is 
justly  indebted  to  the  C<^rado  Securities 
Company  In  the  sum  of  928,769.17  for  moneys 
advanced  by  the  said  the  Colorado  Securities 
Company  to  this  company,  and  paid  out  for 
Its  use,  and  the  said  the  Coltwado  Securities 
Company  having  requested  this  company  to 
better  secure  the  payment  of  the  same: 
Therefore,  be  It  resolved  that  the  vice  presi- 
dent be  authorized  to  execute  a  note  to  said 
the  Colorado  Securities  Company  for  said 
sum,  payable  in  thirty  days  from  date,  and 
that  the  vice  president  and  toe  secretary  be 
authorized  to  execute  a  trust  deed  upcm  all 
of  the  company's  reservoirs  and  canal  to  se> 
cure  the  same.*'  A  note  and  trust  deed  were 
executed  pursuant  to  such  resolution.  After 
maturity  of  the  note,  It  was  transferred  to 
the  First  Xatlonal  Bank  of  Denver,  one  of 
plalntUIs  In  error.  The  present  suit  was  in- 
stltoted  December  21,  1896.  to  remove  toe 
lien  of  this  trust  deed  as  to  the  canal  and 
reservoirs  constltoting  the  La  Junta  &  Lamar 
Canal  system.   Trial  was  bad  to  the  court. 
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and  de<xee  rendo^d  July  2,  1897,  In  iriikh 
appears.  Inter  alia:  "That  prim:  to  the  4di 
day  of  April,  1^1,  toe  said  La  Jnnta  ft  La* 
mar  Canal,  togetoer  with  Its  laterals,  reso- 
vohr  sites,  known  as  toe  King  and  Prince 
reservoirs,  and  otoec  prc^ierty,  was  In  con- 
trol of  and  operated  by  toe  Arkansas  R1t« 
Land,  Reserved  ft  Canal  Company,  snbject  to 
toe  water  deeds  and  contracts  then  Issued, 
to  be  satisfied  toerefrom,  each  right  repre* 
senting  1.44  cubic  feet  ot  water  per  second  ot 
time,  flowtog  undo-  a  w^;  that  on  or  about 
the  said  4to  day  ot  April,  1891.  said  prop- 
erty was  sold  and«  judicial  process  for  tbe 
purpose  of  satisfying  a  cotato  Indebtednen 
of  the  said  the  Arkansas  River  Land,  Res- 
ervoir ft  Canal  Comimny,  and  by  certain 
mesne  conveyances  became  and  was  vested 
to  the  1a  Junta  ft  Lamar  Canal  Cmnpany; 
and  that  tooreafter  the  said  La  Junta  ft 
Lamar  Canal  Oompany  stdd  additional  water 
rights  therefrom.  And  toe  court  further 
finds  toat  at  toe  time  of  toe  sale  of  said 
property,  on  or  about  April  4, 1891.  said  com* 
pany,  toe  Arkansas  River  Land,  Reservoir  ft 
Canal  Oompany,  had  sold  and  had  outstand- 
ing and  in  force  a  number  of  water  rights 
evidenced  by  water  contracto  and  water  deeds 
more  than  equal  to  toe  estimated  full  ca- 
pacity of  said  ditch  to  furnish  water,  and 
that,  at  toe  time  of  toe  execution  of  the 
note  and  mortage  set  forth  in  toe  complaint 
of  toe  La  Junta  &  Lamar  Canal  Oompany, 
toe  capacity  of  toe  said  canal  to  furnish  wa- 
ter, including  toe  res^voirs  as  toen  develop- 
ed, had  been  oversold.  And  the  court  further 
finds  toat,  under  the  conditions  as  set  tfxetb 
In  said  contracts  and  deeds,  toe  owners  of 
said  water  rights  were  then  entjitled  to  have 
conveyed  to  toem,  and  were  toe  owners,  equi- 
tably, of,  the  said  canal,  -  together  with  Its 
rights  of  priorities,  and  said  reeervoirs,  and 
toe  priorities  of  water  thereto  belong,  and 
toat  at  toe  time  of  the  execution  of  toe  trust 
deed  and  note  In  controversy  the  said  La 
Junto  ft  Lamar  Canal  Company  was  without 
title,  equity,  or  Interest  In  and  to  eltoer  the 
said  canal  or  said  reservoirs,  or  to^  ri^ts 
of  priority  to  toe  use  of  water  whldi  could 
be  .toe  subject  of  a  mortgage;  toat  toe  de- 
fendants Oeorge  S.  Ross-Lewln.  A.  E.  Be;n- 
olds,  Alfred  B.  Bent;  Thomas  Kedy,  aod 
Frank  G.  Patterson  constltote  toe  board  of 
directors  of  the  New  La  Junto  ft  Lamar  Ca- 
nal Company ;  that  The  Flrat  National  Bank 
of  Denver  is  a  corporation,  •  •  •  and 
holds  toe  note  secured  by  toe  trust  deed  exe- 
cuted by  toe  La  Junto  ft  Lamar  Canal  Com- 
pany upon  the  said  dlteh  an'l  reserroiia 
*  *  *  as  collateral  to  secure  to  It  pay- 
ment of  a  certain  Indebtedness  of  toe  C<do- 
rado  Securities  Comi)any,— said  note  coming 
into  possession  of,  and  being  assigned  to,  said 
bank  after  Ita  maturity;  that  as  directors  of 
toe  Xew  lA  Junta  ft  Lamar  Canal  Company, 
toey  w«%  given  possession  of  said  canal  pnv- 
erty  by  au  order  of  tola  court  made  and  en- 
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tered  In  tbe  salt  of  John  Hess  and  ofbien,  ts. 
Tbe  La  Janta  &  Lamar  Canal  Company,  and 
tliey  have  operated  with  tbe  said  First  Na- 
tional Bank  of  Denver  to  aid  and  enable  it 
to  collect  said  note,  or  to  make  It  a  charge 
npon  the  said  La  Jimta  &  Lamar  Canal,  and 
Its  resOToIrs  and  watw  rights  thereto  apper> 
tabling,  and  by  means  of  said  troet  deed  to 
^od  tbe  title  of  said  canal  property. 
WhereffMre  It  Is  ordered  •  •  •  that  said 
note  and  trust  deed  *  *  *  be,  and  the 
same,  In  so  far  as  it  purports  to  be  a  li&a 
against  the  said  canal  property,  Indndlng  Its 
reservoirs,  and  against  the  owners  of  water 
rights  Issuing  therefrom,  be,  and  the  same 
Is  hereby  dedared  to  be,  held  nnll  and  void 
and  inoperatlTe,  and  that  the  same  be  can- 
celed as  a  cloud  npon  the  title  of  said  prop* 
erty  as  against  the  interest  of  these  plain- 
tiffs and  those  similaiiy  situated."  The  de- 
cree further  oijohis  the  above  directors  and 
said  bank  from  attempting  In  any  manner  to 
obtain  payment  from  the  said  property,  or 
any  part  thaeot,  said  pretended  tmst 
deed. 

Defendants  In  oror  adduced  oral  and  writ- 
ten evidence  In  support  of  the  Issues  tender- 
ed by  the  pleadings.  The  only  testimony  ten- 
dered In  behalf  of  plalntiCTs  In  error  was  the 
above  resolution  of  the  board  of  directors; 
also  one  of  date  April  5, 1892.  To  review  the 
last-mentloued  decree,  plaintiff  In  error  are 
here,  assigning  73  errors.  These  go  (1)  to  the 
admission  of  evidence;  (2)  that  defendants 
In  error  are  without  capacity  to  matotain  this 
action;  (3)  that  June  15,  1893,  the  water- 
right  h<Hders  were  not  the  owners  of  the 
King  reservoir;  that  on  such  date  it  was  own- 
ed by  the  La  Junta  &  Lamar  Canal  Company. 
— therefwe  subject  to  the  tmst  deed  In  ques- 
tion. 

1.  For  the  purpose  of  showing  defeudants 
In  error  to  be  the  holders  of  water  rights  in 
the  said  canal,  and  the  number  of  water 
rl^ts  sold  therefrom,  certain  deeds  and  con- 
tracts were  produced,  and  the  books  of  The 
Arkansas  River  Land,  Reservoir  &  Canal 
Company;  also  books  of  the  La  Junta  & 
Lamar  Canal  Company.  These  deeds  were: 
One  from  the  La  Junta  &  Lamar  Canal  Com- 
pany to  Gallady,  dated  August  23,  189Z,  re- 
corded in  tbe  office  of  tbe  recorder  of  Bent 
county  September  IS,  1892.  This,  with  the 
consult  of  grantor  therein,  was  assigned  to 
appellee  Hasty  July  10,  1893.  The  water 
right,  according  to  tbe  terms  of  tbe  deed, 
was  to  be  applied  to  land  situate  In  Bent 
county.  Deed  from  the  Arkansas  River 
I^nd,  Reservoir  &  Canal  Company  convey- 
ing 40  water  rights  In  above  canal,  dated  No- 
vember 23,  1889,  recorded  In  the  office  of 
the  recorder  of  Prowers  county  November  29, 
1889.  The  deed  provided  that  the  land  upon 
which  the  water  rights  were  to  be  applied 
was  in  Prowers  county.  Also  mesne  convey- 
ances whereby  certain  parts  of  tbe  lands  em- 
braced within  the  original  deed  and  one  wa- 
ter right  ven  conveyed  to  appellee  Oooper. 


Receiver  Burke  then  produced  the  records  of 
the  Arkansas  River  Land,  Reservoir  &  Oa- 
nal  Company  and  the  records  of  tbe  La  Junta 
&  Lamar  Canal  Oompany,  containing  cf^ies 
of  all  water  contracts  and  water  deeds  is- 
sued by  the  two  companies.  It  ai^eared  that 
about  800  deeds  and  contracts  had  been  la- 
sued,  conv^lng  the  right  to  1,060.4  cubic 
feet  of  water  per  second.  The  vrltness,  hav- 
ing stated  that  he  had  made  the  computation 
from  the  company's  records,  was  asked  as  to 
the  aggregate  number  of  contracts  and  deeds 
and  the  aggregate  number  of  cubic  feet  of 
water  sold  In  the  canal  prior  to  April  18, 
188S;  also  the  number  of  feet  sold  by  tbe 
Arkansas  River  Land,  Reservoir  &  Canal 
Company.  The  witness,  who  showed  himself 
familiar  with  the  deeds  and  contracts  Issued 
by  the  Arkansas  River  Land,  Reservoir  & 
Oanal  Company,  was  handed  a  sample  of  the 
contracts  and  deeds,  and  was  asked  as  to 
whether  all  the  contracts  and  deeds  were  of 
similar  Import  and  terms.  It  was  not  neces- 
sary to  read  tbe  800  deeds  and  contracts,  to 
get  before  the  court  their  contents,  and  the 
aggregate  number  of  water  rights  sold.  It 
was  a  permissible  saving  of  time  for  the  wit- 
ness to  state  tbe  general  result  of  his  ex- 
amination of  these  contracts  and  deeds,  cop- 
ies of  which  were  before  tbe  court,  in  tbe 
books  of  the  companies.  Oral  evidence  thus 
received  of  the  contents  of  these  instmments 
Is  assigned  as  error.  1  Elliott,  Gen.  Prac.  S 
404,  in  discusshig  exceptions  to  the  rule  for- 
bidding secondary  evidence,  says:  "Whefe 
•  •  •  documents  are  very  voluminous,  and 
all  that  la  essential  is  a  summary  or  calcu- 
lation, a  qualified  witness  may  make  it,  and 
give  parol  evidence  thereof."  "When  it  Is 
necessary  to  prove  the  results  of  voiuminoua 
facts,  or  of  the  examination  of  many  books 
attd  papers,  and  the  examination  cannot  con- 
veniently be  made  in  court,  the  results  may 
be  proved  by  the  person  who  made  tbe  ex- 
amination." Burton  v.  Drlggs,  20  Wall.  1^,  , 
22  L.  Ed.  290;  Meyer's  Assignees  v.  Sefton, 
2  Starkie,  274;  Greenl.  Bv.  (14th  Ed.)  §  5e3h. 
Further,  the  copies  of  tbe  deeds  and  con-  - 
tracts  were  there  before  plaintiffs  in  error, 
with  full  opportunity  to  examine  and  discov- 
er any  ^or  In  the  statement  made  by  the 
witness,  and  test  tbe  correctness  of  bis  state- 
ment npon  cross-examination.  Culver  v. 
Marks,  122  Ind.  5S4,  23  N.  E.  1066,  7  L.  R. 
A.  489,  17  Am.  St.  Eep.  3T7. 

Tbe  Arkansas  River  Land,  Reservoir  & 
Cbnal  Company  and  the  La  Junta  &  Lamar 
Canal  Company  had  issued' about  800  water 
deeds  and  contracts.  Witness  Kreyblll  testi- 
fied to  his  having  examined  the  records  In 
the  office  of  tbe  respective  recorders  of  Otero, 
Bent,  and  Prowers  counties,  to  ascertain 
the  number  of  such  instruments  of  record, 
and  the  number  of  cubic  feet  of  water  con- 
veyed thereby.  The  purpose  of  his  examina- 
tion was  to  show  that  a  large  part  of  these 
contracts  and  deeds  were  at  tbe  Ume  of  the 
execution  of  the  trust  deed  of  record  In  the 
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several  counties.  He  was  then  asked  to 
state  the  number  of  these  water  deeds  and 
water  contracts  of  record  In  tbe  counties. 
His  answer  disclosed  deeds  and  contracts 
calling  for  the  delivery  of  1,010  cubic  feet  of 
water  per  second  of  time.  Error  is  assigned 
In  permitting  tlils  question.  To  have  proven 
the  recording  of  each  of  the  800  instruments 
by  the  production  and  examination  In  open 
court  of  the  8G0  certified  copies  would  have 
consumed  much  time.  It  could  not  conven- 
iently have  been  done.  The  rule  requiring 
the  best  evidence  Is  not  inflexible.  It  yields 
in  certain  instances,  when  the  best  evidence 
cannot  be  adduced  without  Inconvenience. 
Where  the  evidence  desired  Is  the  result  of 
Tolumlnons  facts,  or  of  the  inspection  of 
many  books  and  papers,  which  cannot  con- 
venloatly  take  place  In  court,  or  inscriptions 
upon  monuments,  secondary  evidence  is  ad- 
missible; and  these  are  examples  of  the  re- 
laxation of  the  general  rale.  1  Greenl.  Bv. 
S  563b,  and  authorities  cited  supra.  Fur- 
ther, Its  admission  worked  no  prejudice.  It 
was  Introduced  for  the  purpose  of  showing 
that  the  bank,  In  taking  its  trust  deed,  did  so 
with  notice  of  the  outstanding  water  con- 
tracts and  deeds.  With  such  notice  It  is 
charged,  other  than  by  recording  of  all  of 
such  contracts  and  deeds.  "Knowledge  of 
such  facts  as  ought  to  put  a  ivudent  man 
upon  inquiry  as  to  the  title  charges  a  subse- 
quent purchaser  with  notice  of  all  facts 
pertaining  thereto  which  diligent  inquiry  and 
Investigation  would  have  led  him."  Jerome 
V.  Bank,  22  Colo.  37,  43  Pac.  215.  In  apply- 
ing this  doctrine,  and  charging  a  purchaser 
of  an  Irrigating  canal  with  notice  of  certain 
easements  previously  granted  In  the  canal, 
the  supreme  court,  la  Irrigation  Co.  t.  Lesb- 
er,  05  Pac.  44,  says:  "Added  to  the  notice 
just  given,  there  was  a  physical  evidence 
conveyed  by  the  cultivated  land,  the  lateral 
ditches,  and  the  head  gates  all  -along  the  line 
of  the  ditch."  In  McLure  v.  Koen,  25  Colo. 
2S4.  63  Pac.  1058.  It  was  urged  that  the 
purchaser  of  an  Irrigation  canal  under  a 
trust  deed  took  tbe  same  without  notice  of 
Koen'8  rlgbts  In  the  ditch.  Koen's  rights 
bad  been  used  In  Irrigating  certain  landa 
The  court  said:  "If  we  iH*esume.  In  tbe  ab- 
sence of  any  showing,  that  the  trustee  ac- 
quired title  without  actual  notice,  the  open 
and  notorious  possession  of  plaintiff  at  tbe 
time  was  sufficient  to  put  him  upon  inquiry, 
and  constituted  constructive  notice."  In  this 
case  the  La  Junta  &  Lamar  Canal  Company 
gave  the  trust  deed  in  question.  It  was  up- 
on the  entire  system,  running  through  the 
counties  of  Otero,  Bent.  Prowers,  and  Kiowa. 
An  ^mlnatlou  of  the  records  of  all  such 
counties  was  necessary,  to  take  the  trust 
deed  advisedly.  Such  examination  would 
have  disclosed  water  deeds  and  water  con- 
tracts of  record  made  both  by  the  original 
company  and  the  La  Junta  &  Lamar  Canal 
Company.  The  diligent  Inquirer  would  have 
been  advised  of  tbe  plan  upon  which  both 


companies  operated.  He  would  have  beeo 
advised  that  the  purchaser  of  water  rightly 
under  certain  conditions,  was  to  become  the 
owner  of  the  canal  and  of  its  adjunct  reser- 
voirs. The  physical  evidence  conveyed  by 
113  miles  of  ditch,  lateral  ditches,  and  culti- 
vated laud  would  have  suggested  to  the  pru- 
dent man  to  ascertain  whether  tbe  capacitT 
of  tbe  canal  bad  been  sold.  A  ready  aad 
convenient  means  of  such  Information  was 
the  books  of  the  I^  Junta  &  Lamar  Caaal 
Company  and  of  the  Arkansas  River  Land. 
Reservoir  &  Canal  Company.  Thereby  be 
would  have  been  advised  that  the  capacity 
of  the  system  had  been  sold  prior  to  April  13, 
189o,  and  that,  imder  tbe  conditions  of  the 
deeds  and  contracts  measuring  the  rlgbts  of 
the  parties,  the  La  Junta  &  Lamar  CaoHl 
Company  had  parted  with  all  Interest  in 
this  system,  and  had  nothing  to  Incumba* 
June  15,  1803.  By  such  facts  the  Colorado 
Securities  Company  was  put  upon  Inquiry, 
and  charged  with  consequent  notice  that  tiie 
capacity  of  this  canal  had  been  oversold,  sod 
the  grantor  in  this  trust  deed  had  nothing  to 
Incumber  In  such  canal  system  at  the  date 
of  the  execution  of  the  trust  deed  In  quesUoo. 

2.  Defendants  in  error,  an^  those  for 
whom  they  sue  as  the  holders  of  water  con- 
tracts and  deeds,  and  the  equitable  owners 
of  the  eaual  and  reservoirs,  have  a  direct 
and  Immediate  Interest  In  securing  the  relief 
sought,  by  cancellation  of  tbe  trust  deed  In 
question.  The  trial  court  has  found  that 
the  directors  of  the  Xew  La  Junta  &  Lamar 
Canal  Company  "have  operated  with  the 
First  Xational  Bank  of  Denver  to  aid  and  en- 
able it  to  collect  said  note,  or  to  make  it  a 
charge  upon  tbe  said  the  I^a  Junta  &  I^mar 
Canal,  its  reservoirs  and  water  rights  there- 
to appertaining,  and  by  means  of  said  trust 
deed  to  cloud  the  title  of  said  canal  pro[>er- 
ty."  There  were  no  stockholders  other  thao 
these  hostile  directors.  Relief  could  be  had 
only  through  action  by  tbe  water-right  hold- 
ers. Henry  v.  Insurance  Co.,  16  Colo.  186, 
26  Pac.  320,  sustains  the  right  of  defendants 
In  error.  In  tbelr  own  behalf  and  In  behalf 
of  others  similarly  situated,  to  institute  this 
action.  Therein  tbe  court  says:  "The  ditch 
company,  being  a  party  to  the  action,  might 
ordinarily  be  dei>ended  upon  to  defeod 
against  an  attempt  to  obtain  judgment 
against  It  and  against  Its  property  to  tbe 
amount  of  $90,000  In  excess  of  all  just  de- 
mands, and  on  account  of  claims  and  lieos 
which  had  already  been  paid  and  dischai^. 
But  the  petition  shows  that  the  parties  seek- 
ing to  obtain  such  Judgment  bad  fraudoleot- 
ly  obtained  control  of  tbe  ditch  company,  its 
offlcWB)  agents,  and  attorneys,  so  that  It 
would  neither  make  nor  undertake  to  make 
such  defense.  Under  such  clrcumstances,ltls 
plain,  that  the  petitioner,  Henry,  being  tbe 
owner  and  bolder  of  ¥10,000  of  tbe  hoods 
sought  to  be  foreclosed,  and  also  being  tbe 
owner  of  a  majority  of  the  stock  of  tbe 
ditch  company,  and  so  an  equitable  owner  of 
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the  larger  part  of  the  property  which  plaln- 
tur  was  thus  seeking  to  subject  to  false  and 
traudnlent  claims,  liens,  and  judgments,  bad 
■  direct  and  Immediate  Interest  In  tbe  mat- 
t»  In  litigation,  and  that  he  most  be  direct- 
ly affected  by  the  1^1  (^eratlob  of  the  judg- 
ment sought  to  be  obtained.  *  *  ■  *  Hence 
•   •  •  he  was  entitled  to  intervene." 

3.  The  Uess  suit,  supra,  was  Instituted 
April  18,  189S,  tried  November  24,  ISes,  and 
decree  handed  down  therein  December  21, 
1893.  The  court  therein  found  "that  the  ca- 
pacity of  the  defendant's  canal  had  been 
oversold,"  and  decreed  "that  the  defendant 
cAmpany^  by  its  proper  officers,  execute  and 
deliver  a  proper  deed  of  conveyance  of  the 
said  canal  and  its  reservoirs."  Ai^llaut 
therein  assigns  enw  In  tbe  decree  <»^erlng 
transfer  of  the  reservoirs,  and  la  its  brief 
says:  "What  right  bad  the  court  below  to 
decree  that  we  should  convey  this  undevelop- 
ed reservoir,— the  King  reservoir?"  The  de- 
cree of  the. lower  court,  as  hereinbefore  stat- 
ed, was  affirmed  In  decreeing  that  tbe  reser- 
voirs passed  to  the  grantees  under  the  con- 
tracts and  water  deeds.  The  present  suit 
was  instituted  December  21,  1890,  tried  July 
1,  1897.  and  decree  rendered  July  2,  1807. 
The  evidence  showing  no  change  of  condi- 
tions )>etween  April  18,  1893.  and  December 
21,  1890,  so  far  as  the  question  of  the  King 
reservoir  Is  Involved,  the  finding  of  fact 
herein  In  the  court  below  was  "that  •  •  • 
on  or  about  April  4,  1891,  the  said  company, 
the  Arkansas  River  I^nd,  Reservoir  & 
Canal  Company,  had  sold,  and  had  outstand- 
ing and  In  force,  a  number  of  water  rights, 
evidenced  by  water  contracts  and  water 
deeds,  more  than  equal  to  tbe  estimated  full 
capacity  of  said  dttob  to  furnish  water,  and 
that  at  the  time  of  the  execution  of  the  note 
and  mortgage  set  forth  In  the  complaint  of 
tbe  Junta  &  Lamar  Canal  Company  the 
capacity  of  the  said  canal  to  furnish  water, 
including  the  reservoirs  as  tlien  developed, 
had  been  oversold."  There  was  evidence  to 
support  suc-h  finding  of  fact,  and  by  it  we 
are  concluded.  In  the  Hess  Case  the  court 
declared  the  law  as  to  the  same  deeds  and 
contracts,  and  as  to  the  same  finding  of 
fact,  as  exist  In  this  case,  and,  in  so  declar- 
ing, held  that  under  such  conditions  the  King 
reservoir  passed  with  the  ditch  to  those  hold- 
Ing'water  rights.  Following  the  law  so  an- 
nounced, we  liold  here  that  on  June  15,  1893, 
the  King  reservoir  was  equitably  owned  by 
the  holders  of  water  rights,  and  that  the  La 
Junta  &  Lamar  Canal  Company  bad  no  in- 
terest therein  at  the  date  of  the  trust  deed 
In  question.  As  the  La  Junta  &  Lamar 
Canal  Company  had  no  Interest  In  the  La 
Junta  &  Lamar  raiiiil  and  its  adjunct  reser- 
voirs at  tbe  time  of  the  institution  of  this 
milt,  as  ttie  appellees  and  those  for  whom 
they  sued  were  at  such  time  the  owners  of 
such  Irrigation  system,  the  jmlRment  of  the 
lower  court  was  right,  in  decreeing  at  tiieir 
Instance  the  cancellation  of  the  trust  deed 


which  clouded  their  title  to  such  Irrigation 
system. 

Let  the  judgment  below  be  affirmed.  Af- 
firmed. 

(136  Cal.  604) 

PHILLIPS  V.  CARTER  et  al.  (L.  A.  919.) 
(Supreme  Court  of  California.   Feb.  2S,'l902.) 

EJBCTMBNT— ADVERSE  CLAIM  TO  PARAMOUNT 
TITLE— EVIDENCE— ASSIGNABIL- 
ITY OF  ENTRY. 

1,  Where,  in  ejectment,  plaintiff  claimed  aud 
proved  title  under  a  i>atent  regular  on  its  face, 
which  was  ii^sued  under  a  law  authorizing  the 
same,  evideuce  ot  the  invalidity  of  the  patent 
offer»l  by  tbe  defendants,  who  did  not  connect 
themselves  with  the  paramount  source  of  title 
or  claim  superior  equities  to  the  holder  of  it, 
but  who  claimed  by  adverse  poasession,  was 
properly  rejected. 

2.  An  entr^'  of  land  under  the  desert  land  act 
of  1877  is  asalguahle  during  the  life  of  the  en- 
tryman,  and  on  his  death  descends  to  his  heirs, 
there  being  nothing  In  such  act  or  the  act  of 
March  3,  1891,  ameudatoi?  thereof,  which  «i- 
ther  expressly  or  by  implicatiou  prohibits  as- 
signments: and  a  patent  obtained  by  a  pnr^ 
chaser  of  the  entry  from  the  entrymnii's  wid- 
ow, to  whom  the  same  descended.  Is  good. 

D^rtment  2.  Appeal  from  the  superior 
court,  Kern  county;  J.  W.  Mahon,  Judge. 

BJectment  by  Omar  Phillips  against  Ches- 
ley  M.  Carter  and  another.  From  a  judg- 
ment in  favor  of  the  plaintiff,  tbe  defendants 
appeal.  Affirmed. 

Roth  &  McFadzean,  for  appellants.  Han- 
nan  &  Miller  and  T.  M.  UcNamara,  for  re- 
spondent. 

HBNSHAW,  J.  This  action  Is  ejectment. 
Plaintiff  claimed  and  proved  title  under  a 
'patent  of  the  United  States.  The  land  was 
reclaimed  under  the  desert  land  act  of  1877. 
The  defendants  In  possession  did  not  connect 
themselves,  and  did  not  pretend  to  connect 
themselves,  with  the  paramount  source  of 
title.  They  were  trespassers,  and  their  con- 
tention is  that  the  patent  Issued  Is  void. 
They  offered  evidence  which  they  insist  es- 
tablished their  contention,  and  It  was  re- 
jected by  the  court.  The  soundness  of  the 
court's  ruling  In  this  regard  Is  tbe  principal 
matter  In  controversy.  The  matters  which 
the  defendants  sought  to  establish  by  the  re- 
jected evidence  are  not  seriously  in  dispute. 
They  are  the  following:  One  J.  A.  Foster 
made  an  entry  of  tbe  land  in  1877  under  the 
desert  land  act  Foster  died  on  April  21, 
1880,  leaving  a  will.  His  will  did  not  spe- 
cifically mention  tbe  land  In  controversy. 
His  widow,  Jauie  A.  Foster,  was  tbe  resid- 
uary devisee  and  legatee,  and  decree  of  dis- 
tribution was  made  to  her  in  accordance 
with  the  terms  of  the  will.  On  the  18th  day 
of  April,  1896,  the  widow  sold  and  conveyed 
all  her  rights  to  the  land  In  question  to  plain- 
tiff. Plaintiff,  on  May  9,  1890,  made  llnal 
proof  and  payment  and  received  his  final 
certificate,  and  on  July  25,  1898,  obtained 
his  patent.  Defendants  entered  Into  posses- 
sion after  final  proof  and  payment  so  made. 
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During  flie  lifetime  ot  Fostor  the  land  bad 
been  lirlsated  and  reclaimed  by  him,  m 
tboae  acting  In  his  b^ialf.  Tbe  original  doi- 
ert  entry  ot  Foster,  wltb  many  others  In  the 
same  dletrlet,  bad  been  anspended  by  the 
general  land  office,  and  so  remained  until  aftr 
M  1890;  during  -wlilcb  time  It  was,  of  comrae, 
ImposslMe  for  Foster  to  make  final  proof 
and  payment  The  final  inroof  and  paymmt, 
however,  w^  in  fact  made  witbin  the  time 
allowed  by  the  land  department  after  re- 
moval of  the  suspension.  Tbe  fundamental 
contentitm  of  appdlants  growing  out  of  this 
state  of  facts  Is  that  under  tbe  desert  land 
act  tbe  right  of  entry  is  a  personal  right, 
which  dies  wltb  the  entrym^n,  is  not  subject 
to  assignment  during  bis  life,  and  does  not 
descend  upon  bis  death.  The  court,  as  has 
been  said,  rejected  tbe  ofFo-ed  evidence  upon 
the  ground  that  the  patrait  upon  lis  face  was 
regular,  and  not  void;  that,  looking  back  of 
the  patent,  there  was  a  law  authorising  Its 
-Issuance  and,  if  any  Irr^ularity  accom* 
panted  that  Issuance.  It  could  only  be  tak«i 
advantage  of  1^  one  with  superior  equities 
to  the  bolder  of  the  titie,  or  by  one  who 
connected  bims^  with  the  paramount  source 
of  titie,  and  not  at  all  by  (Hie  claiming  in  hos- 
tility to  tbe  patent,  and  whose  sole  claim  to 
tbe  land  came  from  an  entry  upon  and  ad* 
verse  holding  of  It  against  the  legal  titie. 
Gale  V.  Best  78  Cal.  239,  20  Fac.  560,  12 
Am.  St  B^.  44;  Beflnlng  C9o.  v.  Ken^  104 
U.  S.  636,  26  Ii.  Bd.  875;  Steel  t.  Smelting 
Co.,  106  n.  S.  447,  1  Sup.  Ot  880,  27  L.  Bd. 
226;  Hartman  v.  Warren,  22  C.  C.  A.  30,  76 
Fed.  167;  Dfbll  v.  Meador,  16  Cal.  326;  Chap- 
man T.  Quton,  66  Cal,  266;  £talvln  r.  Palmer, 
113  Cal.  63,.  46  Fac.  677.  In  this  amchision,  < 
we  think,  tbe  court  was  perfectly  cwrect; 
but  even  if  the  rejected  evidence  be  consld- 
wed,  tbe  position  of  appdlants  wmdd  not  be 
bettered.  Tbere  Is  nothing  In  the  desert  land 
act  of  1877,  nor  in  tbe  act  <rf  March  S,  1601, 
amendattny  thereof,  which  either  In  terms 
or  by  express  implication  prohibits  assign- 
ments; and  while  it  is  true  that  In  constru< 
Ing  the  acts  ot  the  government  and  of  the 
grants  depending  thrareon,  the  rule  of  con- 
structlw  is  that  most  favorable  to  tbe  gran- 
tw,  yet  tbe  highest  tribunal  of  tbe  country 
and  the  court  of  last  reseat  for  the  construc- 
tion of  such  acts  has  uniformly  held  that  this 
role  does  not  ImiMse  such  a  limitation  upon 
ownershli^  unless  by  express  provision  or 
by  necessary  Implication  the  law  must  be  so 
read.  ThuSi  In  Webstar  v.  Luther,  163  U.  S. 
331. 10  Sup.  Gt  968,  41  L.  Bd.  179,  the  cour^ 
discussing  the  law  affecting  the  sale  and 
transfer  of  soldiers*  addlti<mal  homestead 
rights  before  oitry,  s^:  "The  presumptiw 
is  that  congress  Intended  to  make  this  right 
as  valuable  as  possible.  •  •  •  Any  restric- 
tion upon  Its  alienation  must  decrease  its 
value.  We  are  unable  to  find  anything  in 
the  acts  of  cragress  or  In  the  dictates  of  an 
enlightened  public  policy  that  requires  the 
Imposition  of  any  such  restraint    On  the 


otiier  hand,  tiie  gfflieral  rale  of  law  vrfaieh  dis- 
courages all  restraints  upon  allaatlon,  tlie 
marked  contrast  between  tbe  purpose  and 
the  ^rovlslcois  of  the  grant  of  the  ^ht  to  tin 
additional  land,  and  tbe  history  of  the  leg- 
islation whldb  Is  codified  in  the  olstii^ 
hfnnestrad  law,  leave  us  without  doubt  that 
the  assignment  before  entry  of  the  rlglit  to 
this  addltimal  land  granted  by  Bev.  St  TJ. 
S.  {  2308,  cimtravenes  no  public  poUey  of 
the  natkm,  violates  no  statute,  and  Is  TaUd.** 
Without  multijdylng  anthoritiea  upon  this 
pn^K^ltion,  It  is  sufficient  to  Teter  to  the 
lai^mige  of  this  court  in  Bose  v.  Lumber 
Co.,  73  OaL  885,  IB  Pac.  19^  where  it  is  said: 
"In  the  absence  of  an  ^iness  prohibition 
against  an  allraiation  of  the  propor^  by  tbe 
complainant  after  tbe  issuance  of  a  coflA- 
CBte  from  the  general  land  office  to  locate  in 
person  or  by  ag^t  a  certain  number  of  acres, 
we  cannot  say  that  the  r^t  so  to  alienate 
does  not  exist  It  Is  a  right  which  need  not 
In  tenns  be  gnmted  by  the  sovwelgn  authori- 
ty, for  It  exists,  if  not  expressly  pn^blted 
or  (Qtposed  to  puldlc  policy."  The  right  of 
alloiatioa  or  asalgnment  th^efore.  In  tbe 
absence  of  Imposed  restriction,  vests  in  the 
entryman;  and,  as  lus  been  said,  there  1> 
nothing  In  tiie  biw  Impwing  such  restrictlnw 
wfaU^  upon  the  other  hand,  equitable  cuk 
8ld«ations  Impd  strongly  to  the  view  that 
such  rights  should  be  asslgnaUe.  Tbe  case 
at  bar  is  illustrative  of  this.  Fosto:  had  filed 
his  declarator  stat^nent  paid  20  per  cent 
of  the  purchase  price,  and  reclaimed  the  land 
1^  Irrlgathm,  as  required  by  law.  He  was 
not  permitted  to  make  his  final  payment  and 
proof  because  the  right  to  do  so  had  been  per- 
e^^>torily  suspended  by  order  of  tbe  land  de- 
partmmt  '  Foster  then,  having  dcme  all  that 
tbe  law  requires,  and  being  unable  to  obtain 
his  patent  dies.  To  hold  that  his  right  va- 
fected  in  so  far  as  he  could  perfect  It  was 
not  alienable  and  did  not  descend,  wonU 
mean  that  the  policy  of  the  government  was 
to  deprive  his  heirs  of  tbe  fruits  of  his  labor 
and  expenditures,  and  leave  the  land  with  all 
Its  improvements  open  to  the  first  comer  wbo 
might  obtain  possessiw  of  it  The  central 
Idea,  and  the  whcie  policy  of  the  govnnment 
In  dealing  with  these  arid  landa,  was  to  se- 
cure their  redamatitm  up<m  modwate  tornu 
for  the  benefit  of  the  country.  Whil^  ot 
course,  having  no  detmninative  wdght  In 
the  mattei-,  the  views  of  tbe  land  department 
are  entitied  to  consld^tion.  Tbe  receipts 
which  they  originally  issued  vaAer  the  act 
of  1877  tacitly  assumed  that  the  rights  of 
the  entryman  were  alienable,  and  provided 
in  turms  that  a  patent  should  isane  to  the 
entryman  "or  his  assl^u  or  legal  r^vesenta* 
tlves."  Later,  however,  the  department  ap- 
parently  b^an  to  doubt  the  soundness  of  Iti 
cwstruction  of  tbe  act  ftud  announced  that; 
while  it  would  not  reoognixe  future  assign- 
ments, it  would  recognize  entries  which  had 
been  assigned  prior  to  the  ^iMnulgstion  vt 
tbe  last  decision,  and  that  patents  therefor 
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woiild  be  Issued  to  assignees.  Later  again  tt 
fully  recoffnlzed  tbe  assignability  of  snch  oi- 
trtea  Finally,  It  may  be  said  that  tbe  fan- 
cied erlla  wblch  appellant  Bees  In  the  con- 
struction tbat  sucb  entries  are  assignable, 
and  tbat  It  was  to  avoid  tbese  erlls  that  con- 
gress did  not,  In  the  act  of  1877,  expressly 
make  them  assignable,  are  entirely  disposed 
of  by  the  fact  tbat  congress,  in  the  amenda- 
tory act  of  18S1,  Instead  of  exivessly  declar- 
ing them  to  be  nnassIgnaUe*  expressly  de- 
clared them  to  be  assignable 

Tbe  judgment  and  order  ^tpealed  from  are 
afOnued.' 

We  concur:  TEMPLB,J.;  McFABLAND. 

J. 


(1»  CaL  981} 

LOEWMNTHAL      COONAN  st  aL    (S.  P. 
1,917.)» 

(Supreme  Ooart  of  California.    Feb.  20.  1902.) 

MORTO IGES— F0aSini,0SURS-ATT0RNET'8 
FBB8. 

Where  a  mortgage  provides  for  a  eotinsel 
fef>  on  foreclofl^re.  but  does  not  proTide  that  it 
■hall  be  secured  by  the  mortgage,  tt  Is  not  a 
Hen  OD  the  land. 

Modification  of  oidnion  and  Jodgment 
For  wlsintl  cpULkMi,  aee  67  Fac.  SS4. 

PGB  OUCIiM.  The  opinion  and  Judg- 
ment bnetofore  «twed  herdn  Is  modified 
by  striking  thoufirom  the  claose  affirming 
tbe  Jodguesl;  and  add!ng  to  the  i^nion  the 
flowing: 

While  the  mortgage  which  la  set  forth  in 
tfie  complaint  creates  an  obligation  on  the 
part  of  the  mortgagor  to  pay  a  reasonable 
coonset  fee  for  its  forecloeure,  It  does  not 
provide  that  sucb  dbnnsd  fee  shall  be  secur- 
ed by  tbe  mortgage.  It  was  therefore  error 
for  the  court  to  provide  in  Its  Judgment  tbat 
the  amount  of  the  counsel  fee  allowed  to 
the  plaintiff  should  be  a  Hen  upon  the  mort- 
gaged lands,  and  to  direct  Its  payment  out 
of  the  proceeds  of  Uielr  sale  under  such  Judg- 
moit  KlfAJce  T.  Escalller.  124  GaL  297,  66 
Pac.  1118. 

Fw  this  error  tiie  cause  Is  remanded  to 
the  superior  court,  with  directions  to  modify 
tta  Judgment  by  exduding  from  tbe  amount 
tar  the  payment  of  wblcb  the  mortgaged 
lands  shall  be  sold  the  sum  allowed  for  at- 
torney's fees,  end  providing  tbat  the  amount 
BO  allowed  shall  be  entered  as  a  peraonai 
Judgment  agalAst  the  defendant  3.  F:  Coo- 
nan.  In  all  other  respects  the  judgment  is 
affirmed. 

(135  Gal.  659) 

LEVY  v.  NOBr.E.   (Sac.  856.) 
(Supreme  (3ourt  of  C^liforoia.    Feb.  24,  1902.) 

PUCADINQ— MISJOINDER  OF  CAUSES  OF  AO 
TION— PRAYBR. 
A  complaint  does  not  join  a  cause  of  action 
(or  recover;  of  renl  estate  witli  one  for  per- 
sonal property,  in  violatioo  of  Code  C^v,  Proc 
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{  427.  thoush  the  prayer  for  both;  the 
facts  pleaded  entitling  plaintiff  only  to  leeover 

the  land. 

Department  L  Appeal  from  superior  court, 
Tulare  county:  W.  B.  Wallace.  Judge. 

Action  by  Herman  Levy  against  George  A. 
Noble.    Judgment  tor  plaintiff.  Defendant 

appeals.  Affirmed. 

F.  D.  McOlure  and  W.  W.  Cross,  for  ap- 
pellant H.  GL  Topper  and  W.  D.  Tupper,  for 
respondent. 

PER  C!URIAM.  Action  to  cancel  a  con- 
tract for  the  sale  of  real  property.  Defend- 
ant Interposed  a  demurrer  to  the  compla^^tt 
for  Insufficiency  of  facts;  also  for  misjoinder 
of  caifses  of  action;  also  for  alleged  ambigu- 
ity and  uncertainty.  The  demurrer  was  over- 
ruled, and  defendant  answered  fully  to  the 
merits,  and  the  cause  was  tried  by  the  court 
Judgment  passed  for  plaintiff,  from  wblch 
defendant  appeals. 

The  only  question  presented  Is  as  to  the 
correctness  of  tbe  court's  ruling  on  the  de- 
murrer. Plaintiff  is  grantee  of  one  Hayclen. 
formerly  the  owner  of  the  land  Involved,  and 
Is  also  assignee  of  tbe  contract  of  sale  and 
purchase  of  the  land  entered  into  by  Hayden 
and  defendant  The  contract  was  dated  Oe-  ' 
tober  1,  189S,  by  wblcb  defendant  agreed  to 
pay  for  tbe  laud  In  Installmenta,  viz.:  On 
October  1.  1899,  tbe  interest  on  the  purchase 
price  ($7,000)  at  8  per  cent  per  annum,  or 
$560;  on  October  1.  1900,  $100,  with  Interest; 
on  October  1,  1901.  $3,000  aud  Interest;  on 
October  1,  1002,  $3,000  and  interest;  and, 
on  payment  of  these  several  amounts,  Hay- 
den agreed  to  convey  tbe  premlsesi  Defend- 
ant went  Into  possession  under  the  contract 
It  provided  that  In  the  event  of  failure  to 
pay  any  Installment  any  payment  prertously 
made  should  be  deemed  a  reasonable  rental 
for  the  property,  and  should  be  forfeited  to 
Hayden,  and  upon  such  failure  Hayden 
should  be  released  from  all  obligations  to 
convey  the  premises,  and  defendant  shoald 
thereupon  surrender  peaceable  possession. 
In  his  complaint  which  was  filed  December 
16,  1899,  plaintiff  alleged  tbe  failure  and  re- 
fusal of  defendant  to  make  the  first  pay-, 
ment  and  failure  to  surrender  possession  aft-  ' 
er  default  in  such  payment  and'  after  de- 
mand for  payment  and  possession.  In  his 
prayer,  plaintiff  asked  that  tbe  contract  be 
canceled,  that  defendanfbe  required  to  sur- 
render possession,  and  tbat  plaintiff  have 
jud!ni3ent  against  defendant  for  tbe  sum  of 
$5G0,  and  for  general  relief. 

Defendant  claims  tbat  the  complaint  vio- 
lates section  427,  Code  Civ.  Proc,  by  joining 
a  cause  of  action  for  the  recovery  of  speciflc 
real  property  with  a  cause  of  action  for  the 
recovery  of  specific  personal  property,  to  wit 
$560.  Tbe  allegations  In  tbe  complaint  that 
defendant  bad  not  paid  the  Qrst  Installment 
although  past  due.  and  that  be  bad  not  sur- 
rendered possessicm,  although  demand  for 
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paymmt  and  possessloo  had  been  made, 
were  neceasary  to  show  a  breach  of  the  con- 
tract. The  facta  as  stated  In  the  complaint 
did  not  attempt  to  set  forth  or  unite  two 
causes  of  action.  In  the  prayer  plaintiff  ask- 
ed for  judgment  for  $560,  but  the  facts  as 
pleaded  did  not  entitle  bim  to  such  a  judg- 
ment. The  prayer  of  a  complaint  is  not  de- 
murrable. Bailey  t.  Dale,  71  Oal.  84,  11 
Pac.  8M,  and  cases  there  cited. 

The  findings  and  judgment  show  that  the 
court  tried  the  case  on  the  assumption  that 
plaintiff  sought  only  the  cancellation  of  ihe 
agreement  and  restoration  of  possession  of 
the  land.  Tbe  conclusions  of  law  from  the 
findings  of  fact  were  that  plaintiff  Is  entitled 
to  have  tbe  contract  canceled,  and  tQ  hare 
restitution  of  the  premises,  unless  defendant 
should  pay  ^5S0  and  accrued  interest,  accord- 
ing to  the  terms  of  the  contract,  within  50 
days  from  a  date  fixed  by  tbe  court;  and  tbe 
record  shows  that  the  Judgment  was  accord- 
ingly BO  entered,  and  did  not  become  final 
until  after  the  expiration  of  the  period  so 
fixed  by  the  court,  defendant  not  baring  In 
tbe  meantime  made  the  payment.  Further- 
more, It  appears  Tery  clearly  that  defendant 
suffered  no  Injury  by  reason  of  the  overrul- 
ing of  his  demurrer.  He  bad  a  hearing  on 
the  merits  after  answer,  and  the  judgment 
fully  protected  bis  rights.  In  such  case  in- 
jury will  not  be  presumed,  even  though  error 
be  conceded  In  overruling  tbe  demurrer. 
Thelin  v.  Stewart.  100  Cal.  3T2.  34  Pac.  861. 

The  Judgment  Is  affirmed. 


(US  Cal.  3S» 
STIMSOI^  V.  ALESSANDRO  IRB.  DIST. 
(L.  A.  925.) 

(Supreme  Court  of  California.   Feb.  24.  1002.) 

On  .application  for  rehearing.  Denied. 
For  opinion  In  department,  see.  67  Pac. 

PER  CURIAM.  Rehearing  denied. 

BEATTY,  G.  J.  I  dissent  from  the  order 
denying  a  rehearing,  not  because  I  think  the 
Judgment  of  the  superior  court  should  be  re- 
versed, but  because  the  particular  ground  up- 
on which  it  has  been  afllrmed  is.  In  my  opin- 
ion, untenable.  One  of  the  t^oposltlons  con- 
tended for  by  appellant  Is  that,  notwith- 
standing the  Illegality  of  tbe  transaction  by 
which  tbe  bonds  9f  the  Irrigation  district 
were  issued  to  the  Bear  Valley  Company, 
they;  being  ne^tlable  Instrumeuts.  became 
valid  and  binding  as  soon  as  they  passed  in- 
to the  hands  of  bona  fide  purchasers,  such 
as  he  claims  his  assignors  to  have  been.  The 
question  of  law  involved  In  this  proposition 
Is  left  undecided  in  the  opinion  of  the  court 
and  the  whole  contention  disposed  of  by  the 
declaration  that  the  evidence  In  the  record 
sustains  the  finding  of  tbe  trial  judge  to  tbe 
effect  that  the  assignors  of  plaintiff— the  real 
plaintiffs- took  tbe  bonds  from  the  Bear  Val- 
ley Company  with  notice  (meaning  actual 


RBPORTER.  (C^ 

notice)  of  the  facts  affecting  their  validity. 
,  I  am  satisfied  that  the  judge  of  the  snprrlw 
court  did  not  Intend  to  find  actual  notice,  be- 
cause there  is  no  evidence  In  the  reeonl  to 
sustain  such  a  finding,  exc^t,  possibly,  as  to 
one  of  plaintllTs  assignors.  And  there  Is  not 
even  a  claim  by  counsel  for  respondent  that 
tbe  evidence  supports  a  finding  of  actual 
notice  as  to  the  othM*  two  purchasers  of  the 
bonds.  What  they  rely  i^n,  and  all  they 
rely  upon.  Is  constructive  or  Imputed  notice: 
and  this  presents  a  question  which  has  been 
left  undecided,  altbou^  It  Is  manifestly,  bj 
far,  the  moat  important  question  In  the  case. 
I  concur  In  the  conclusion  that  the  irrigation 
district  Is  not  Iwnnd  by  tbe  decree  of  con- 
firmation, and  this  upon  the  ground  that  the 
act  of  March  16,  1880,  supplemental  to  the 
Wright  act,  was  never  designed  to  cover  a 
case  In  vhlch,  atter  the  bonds  of  a  district 
have  been  exchanged  for  property,  and  do 
posslUe  boiefit  can  accrue  to  tbe  district 
from  a  decree  of  confirmation,  it  Is  songbt, 
solely  ia  tbe  Interest  of  the  holders  of  tbe 
bonds,  to  estop  the  district  by  a  proceeding 
which  will  not  estop  them.  I  am  also  of 
opinion  that  the  legislature.  In  enacting  the 
sup^emental  act  above  cited,  not  only  In- 
tended to  provide  a  means  of  establishing  tbe 
regularity  and  validity  of  tbe  Issne  of  tbb 
particular 'class  of  bonds,  in  order  to  mabe 
them  marketable,  but  also  Intended  that,  la 
tbe  abdeitce  of  a  resort  to  that  partlcolar 
method  of  ^rtabllshlng  their  vaUdlty.  tbey 
should  remain  subject,  in  the  hands  of  any 
bolder,  to  all  defenses  to  which  they  would 
be  subject  In  a  suit  by  the  original  purdiascr. 

Upon  these  grounds  I  should  have  coociff- 
red  In  the  Judgment  of  affirmance:. 

QUINT  V.  DIMOND  et  al.  (Sac.  806.) 

(Supreme  Court  of  California.    Feb.  24.  1002.) 

NBQLIOENCB  —  PERSONS    LIABLE  —  VENDS  - 
CHANOE  OF  VENUE— BURT>EN  OP  PROOF. 

1.  A  coninlaint  which  avers  that  the  on-uere 
of  a  combined  harveBter  and  traction  engiiw 
And  a  third  [lerson,  joined  as  defendants,  were 
"in  the  excLuKive  control  and  manajceDoent  of 
[It]  in  the  use  and  operation  tht>roof,"  and 
that  a  fire  was  caused  "by  the  careless  iud 
negligent  manner  in  which  said  traction  engine 
was  operated  by  the  said  defendant,"  state*  « 
cause  of  action  against  the  third  person.— the 
ownei'ship  of  the  machine  and  its  alleged  de- 
tective cnaractor  being  immaterial. — and  he  i* 
properly  joined  as  a  party;  and  therefore  th» 
action  may  be  tried  in  tbe  county  of  his  resi- 
dence, under  Code  Civ.  Proc.  {S  395,  396.  pro- 
viding that  the  action  shall  be  tried  in  the 
county  in  which  the  defendants,  or  MHne  of 
them,  reside. 

2.  The  burden  of  proof  is  on  a  defendant  to 
show  that  neither  he  nor  his  codefeudnnts  re- 
sided in  the  county  where  the  suit  was  hroucht 
at  tile  time  the  action  was  commenced,  if  he 
would  have  a  change  of  venue  on  that  grouml. 

Commissioners*  decision.  Department  i. 
Appeal  friHU  superior  court,  Glenn  connty; 
Oval  PIrkey.  Judge. 

Action  by  Fred  Qubit  against  Dennis  & 
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Dlmond  and  others.  From  an  order  denying 
a  change  of  venue,  defendants  appeal.  Af- 
firmed. 

C.  W.  Lynch  aud  F.  G.  Drury,  for  appel- 
lants. Frank  Freeman  and  Charlea  L.  Douo- 
hoe,  for.  respondent. 

SMITH,  C.  Appeal  from  order  denying 
defendants'  motion  for  change  of  place  of 
trial.  The  suit  was  Iwongbt  In  the  superior 
court  of  the  county  of  Oleun  to  recover  dam- 
ages for  destruction  of  plaintiff's  grain  by 
fire,  which  It  is  all^;ed  was  caused  by  tiie 
defendants'  n^llgence  In  op^tlng  a. com- 
bined harvester  and  traction  engine  on  an 
adjoining  tract.  The  defendants  Dlmond 
were  the  owners  of  the  machine,  but  It  Is 
alleged,  In  effect,  that  they  and  the  defendant 
Jenkins  were  at  the  time  of  the  accident  "In 
the  ezclnslve  contnd  and  managnnent  of  [It] 
In  the  use  and  operation  thereof,"  and  that 
the  fire  was  caused  "by  tlie  careless  and  neg- 
ligent manner  In  which  said  traction  engine 
was  operated  by  the  said  defendant";  1.  e., 
defendants.  Code  Civ.  Proc.  I  17.  The  de- 
fendant Jenkins  Is  a  resident  of  Glenn  coun- 
ty; the  other  defendants,  of  Uie  county  of 
Alameda.  D«nand  to  change  the  place  of 
trial  to  the  lattw  county,  with  affidavit  of 
merits  and  notice  of  motion,  was  made  by 
the  defendants,  on  appearing,  and  was  de- 
nied by  the  court,  wbieli  is  the  order  appeal- 
ed from.  The  grounds  urged  by  the  appel- 
lants tot  a  reversal  of  the  order  are  (1)  that 
the  complaint  does  not  state  a  cause  of  ac- 
tion against  the  defendant  Jenkins,  and  con- 
seqnently  that  he  was  not  a  necessary  or 
proper  party  to  the  suit;  and  (2)  that  all  the 
defendants  Joined  In  the  demand  for  change 
of  place  of  trial,  and  were  therefore  entitled 
to  the  change. 

1.  With  r^ard  to  the  first  point  the  gist 
of  the  action  Is  the  negligence  of  the  defend- 
ants In  operating  the  machine,  and  the  re- 
sulting damage  to  the  plaintiff.  The  fact 
of  the  ownership  of  the  machine  by  three  of 
the  defendants  Is  an  immaterial  circnmstance 
(Gulzonl  V.  Tyler,  «4  Cal.  384,  SO  Pac.  981; 
Smith  V.  Belahaw.  89  Cal.  431,  26  Pac.  KM), 
as  also  the  alleged  defective  character  of  the 
machine.  The  defendant  Jenkins  was  there- 
fore not  only  a  proper,  hut  a  necessary,  par- 
ty to  the  action:  for  the  plaintiff  could  not 
"obtain  all  the  relief  he  demnnds  without 
making  him  a  party."  Saywiird  v.  Hough- 
ton. 82  Cal.  030.  23  Pac.  VMt.  Xor  can  the 
effect  of  the  coinplnliit  be  varied  by  the  af- 
fidavit filed.  Qulgley  v.  Glllett,  101  Cal.  4(12. 
a5  Pac.  1040;  Lakeshore  Cattle  Co.  v.  Modoc 
Land  &  Live  Stock  Co..  108  Cal.  261,  41  Pac. 
472;  Bowers  v.  Live  Stock  Co..  117  Cal.  50. 

2.  The  county  of  Olenn  was  therefore  a 
proper  county  for  the  trial  of  the  suit,  and 
the  court  did  not  err  In  denying  the  mo- 
tion. Code  Civ.  Proc.  39.\  .390;  McKenzie 
V.  Barling.  101  Cal.  4.W.  36  Pac.  8;  Hirshfeld 
V.  SevJer,  77  Cal.  448.  IS  Pac.  810;  Henrne  v. 
I>e  Young,  111  Cal.  373.  43  Fac.  110& 


In  the  closing  brief  of  appellants  the  point 
Is  made  for  the  first  time  that  the  affidavit 
of  the  plaintiff  as  to  the  residence  of  Jen- 
kins Is  In  the  present  tense,  and  hence  that 
It  does  not  appear  that  the  latter  was  a  resi- 
dent or  the  cotmty  at  the  time  of  the  com- 
mencement of  the  suit.  But  If  the  affidavit 
was  sufficient  to  Justify  the  lnfM%nce  of  the 
court  that  he  was  then  a  resident,  which  we 
do  not  think  was  the  case,  yet  It  Is  sufficient 
that  the  contrary  did  not  appear.  On  this 
point  the  burden  was  on  the  defendants. 
Heame  v.  De  Yonng,  111  Cal.  37^  4S  Fac. 
IIOR. 

1  advise  that  the  rader  ai^ealed  from  be 
affirmed. 

We  concur:  OBAT,  C;  HAYNBS,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinton,  the  order  app«nled 
from  Is  affirmed. 

(135  Gal.  mi 

BANK  OF  ORLAND  v.  STANTON.  Sheriff, 

et  at.   (Sac.  8M.) 

(Sapreme  Court  of  Callforuia.   Feb.  26,  1902.) 

JUDGMENT  — RES  ADJUDICATA— MORTOAGB8— 
SBTTINO  ASIDE  POflilCLOSURB— FAILURE  TO 
SERVE  SUMMONS-UABIUTY  OF  OFFICERS- 
DEFENSE. 

.\  mortgagee,  on  institutlug  foreclosnre, 
gave  a  siimmona  to  the  sheriff  for  service  on 
the  mortgagor.  The  sheriff  made  a  return  of 
service,  though  nuoe  was  had.  The  mort- 
gagor sued  to  set  aside  the  foreclosure  decree, 
alleging,  amoug  other  things,  that  he  bad  a 
valid  defense  to  the  mortgage,  which  was  de- 
nied by  the  mortgagee.  Held,  that  th'e  judg- 
ment si-ttiug  aside  the  forecloaure  decree  was  • 
roncluHive  on  the  mortgagee  as  to  the  efflcacv  . 
of  the  mortgagor's  defense,  and  the  consequent 
invalidity  of  tiie  mortgage,  and  therefore  pre- 
cluded a  recovery  by  the  mortgagee  against  the 
sheriff  for  the  false  return. 

Coiuiuissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Glenn  county; 
Oval  Plrkey,  Judge. 

Action  by  the  Bank  of  Qrland  against  H. 
C.  Stanton,  as  sheriff,  and  others,  as  sureties 
on  his  official  bond,  for  a  false  return  aud 
dauiugt>!<.  alleged  to  have  been  caused  by  the 
failui*o  to  sen'c  a  summons.  From  a  Judg- 
ment In  favor  of  the  defendants,  the  plaintiff 
api>ea]s.  Affirmed. 

Frank  Freeman  and  Charles  L.  Donohoe. 
fnr  appellant.  Seth  MiUingtpn  and  Wm.  U. 
Finch,  for  renpondenta. 

COOPER,  C.  The  court  below  sustained  a 
demurrer  to  plaintiff's  amended  complaint, 
and  Judgment  was  entered  for.  defendants. 
This  appeal  Is  from  the  Judgment,  on  the 
judgment  roll,  for  the  purpose  of  reviewing 
the  order  sustaining  the  demurrer.  The  com- 
plaint seeks  to  obtain  Judgment  against  de- 
fendant as  sheriff  and  the  other  defendants, 
who  are  the  sureties  on  his  official  bond,  for 
alleged  damages  caused  by  neglect  In  the 
service  of  a  summcHiB  and  for  making  a  false 
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return  a«  to  sn6h  serrice.  The  complaint  al- 
leged. In  substance:  That  on  the  2l8t  day  of 
April,  1896,  this  plaintiS  comineDced  an  ac- 
tion In  the  superior  court  of  Glenn  county 
against  T.  H.  Dodson  and  EUlen  M.  Dodaon, 
his  wife,  to  foreclose  a  mortgage  upon  cer- 
tain lands  therein  described,  given  a«  securi- 
ty for  a  note  of  $2,000,  executed  to  plaintiff 
by  said  T.  H.  Dodson.  Tbat  a  summons  was 
duly  issued  In  said  foreclosure  proceedings, 
directed  to  both  Dodson  and  wife,  and  given 
to  defendant  Stanton,  as  sberiff,  to  l>e  served. 
The  defendant  Stanton,  as  sheriff,  filed  his 
return,  showing  that  he  had  duly  served  the 
said  summons  on  Dodson  and  wife  on  the 
17th  day  of  April,  1896.  No  appearance  hav- 
ing been  made  by  either  Dodson  or  his  wife, 
plaintiff  had  their  default  entered  on  May 
4,  1896,  and  afterwards  procured  a  decree  of 
foreclosure  In  due  form  against  both  of  them. 
Under  this  decree,  and  an  order  oC  sale  is- 
sued thereon,  the  premises  described  In  said 
mortgage  were,  by  a  commissioner  duly  ap- 
pointed, sold  to  plaintiff  for  $2,700  on  the 
10th  day  of  Jime,  1896,  and  the  Judgment 
satisfied  to  that  extent.  That  thereafter  a 
commissioner's  deed  was  duly  issued  to  plain- 
tiff. That  the  return  of  the  defendant  Stan- 
ton tliat  he  bad  served  Ellen  M.  Dodson  in 
the  foreclosure  suit  was  false,  and  that  he 
did  not  serve  any  summons  upon  her  la  said 
cause.  That  plaintiff  had  no  knowledge  tbat 
said  summons  bad  not  been  served  until 
after  April  18,  1898,  but  at  all  times  believed 
that  It  had  l>een  served  as  stated  In  safd  re- 
turn. On  January  20,  1900,  the  said  Ellen 
M.  Dodson  commenced  an  action  against 
plaintiff  In  the  superior  court  of  Glenn  coun- 
ty to  set  aside  the  judgment  and  decree  of 
foreclosure  previously  entered  against  bor, 
and  the  commissioner's  deed  to  plaintiff,  up- 
on the  ground  tbat  she  had  never  been  served 
with  summons  in  said  action.  In  her  com- 
plaint she  alleged:  That  at  the  time  of  the 
execution  of  the  mortgage,  and  at  all  times 
thereafter,  she  and  her  huslmnd  had  a  home- 
stead, duly  declared  and  recorded  upon  a 
part  of  the  lands  described  In  the  foreclo- 
sure proceedings.  That  the  mortgage  exe- 
cuted to  plaintiff  was  wholly  without  con- 
sideration on  her  part.  That  she  was  never 
served  with  any  summons  In  the  foreclosure 
proceedings,  and  the  return  of  the  sheriff  as 
to  service  upon  her  was  and  Is  false,  and 
that  she  was  never  served  with  any  summons 
In  said  action.  '  That  she  did  not  know  of 
said  foreclosure  proceedings,  of  the  sale  there- 
under, nor  of  the  false  return  on  the  said 
summons,  until  the  12th  day  of  March,  1897. 
That  she  had  a  good  defense  to  the  said 
fM-ecIoBure  proceedings  as  to  the  homestead. 
In  this:  that  the  mortgage  was  executed  by 
her  without  any  consideration.  To  the  com- 
plaint 80  filed  by  Ellen  M,  Dodson  this  plain- 
tiff appeared  and  answered,  denying  the  ma- 
terial allegations  of  the  complaint  That  aft- 
er trial  of  said  last-named  action,  judgment 
ma  entered  March  21,  1900,  that  the  decree 


of  f(»%closure,  the  sale  th^onder,  and  the 
commlssioner'a  deed,  be  set  aside  as  to  the 
premises  described  in  the  declaration  of 
hom^tead.  Tbat  by  reason  of  the  said  Judg- 
ment last  herein  described  plaintiff  has  been 
deprived  of  the  premises  described  In  tbo 
said  homestead,  and  that  said  premises  are 
of  the  value  of  $2,500.  That  by  reason  of  the 
said  matters  herein  stated  and  of  said  false 
return  the  plaintiff  has  been  damaged  in  the 
value  of  the  homestead  premises,  $2,500.  It 
Is  not  alleged  In  the  complaint  tbat  Ellen  M. 
Dodson  did  not  have  a  good  and  valid  de- 
fense to  the  action  of  foreclosure.  In  her 
comi^Int  against  plaintiff  she  alleged  that 
she  had  such  defense,  and  that  there  was  no 
consideration  for  her  signature  to  the  mort- 
gage. The  i^alntiff  here,  as  defsidant  there, 
denied  the  allegatlona  Findings  were  waiv- 
ed In  said  action,  and,  as  Judgment  was  en- 
tered for  said  Ellen  M.  Dodson  against  this 
plaintiff.  It  will  be  presumed  tbat  the  judg- 
ment was  and  Is  correct  By  the  Judgmmt 
—which  Is  binding  upon  plaintiff— it  is  estab- 
lished that  Ellen  M.  Dodson  had  a  good  and 
valid  defense  to  the  -foreclosure  proceedings 
as  to  tliat  portion  of  the  premises  described 
In  the  homestead.  If  this  is  true,  plaintiff 
was  not  injured  by  the  false  return  of  serr- 
ice of  summons.  If  Ellen  M.  Dodscu  bad 
been  served,  she  no  doubt  would  have  estatH 
llshed  the  same  facts  as  defendant  as  to  her 
homestead  rights,  that  she  afterwards  estab- 
lished as  plaintiff.  The  judgment  she  finally 
obtained  Is  conclusive  here  In  this  proceed- 
ing upon  the  question.  The  plaintiff  not  only 
waived  findings,  but  does  not  appear  to  have 
appealed  from  that  Judgm^t  The  plaintiff 
comes  here  asking  for  damages  for  a  failure 
to  serve  a  summons,  and  by  its  complaint 
shows  tbat  the  court  has,  in  an  action  In 
which  it  was  defendant,  found  that  thi-  party 
upon  whom  the  summons  was  not  aarved  had 
a  good  and  valid  defense  to  the  action. 

While  the  question  as  to  the  statute  of 
llmltatlcms  may  be  a  very  Important  ooe,  it 
Is  not  necessary  tor  us  to  here  decide  It 
The  demurrer  was  i^perly  sustained  con- 
ceding the  actltm  not  to  be  barred  by  tlie 
statute. 

We  advise  that  Uie  judgment  be  affirmed, 

We  concur:   BAYNES,  0.;  GBAT,  a 

PER  CURIAM.  For  the  reasons  giv«i  in 
the  foregoing  opinion,  the  judgment  B  af- 
firmed. 

(UKC«i.  sn) 

DYER  T.  SEBKEr.L.  (L.  A.  »72.) 

(Supreme  Court  of  California.   Feb.  26,  1902.) 

BANKS— INSOLVENCY— SET-0PF~STIPC1A- 
TION— NOTES— ASSIGNMENT  BT 
CASHIBR  OF  BANK. 

1.  A  debtor  of  an  insolv«it  bank  cannot  art 
off  against  his  debt  a  claim  against  it  wbica 
he  bought  after  its  insolvency. 

2.  StiputatluD  that  a  bank  "went  into  Idm^- 
Tency"  on  a  certain  day,  oud  bos  been  iBwl- 
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reut  eTer  since,  means  more  than  that  it  was 
unable  to  pa^  its  debts,  and  implies  a  positive 
and  afflrmatire  act  on  its  part. 

3.  PlaintitTa  indorsement  of  the  note,  as 
cashier  of  the  payee  bank,  to  herself  individual- 
I7,  being  roiaalHe  merely  at  iustanctn  of  the 
bank,  her  prima  facie  title  to  the  note  by  pos- 
sesalon  cannot,  in  the  absence  of  mala  fides,  be 
attacked  by  defendant  maker,  he  being  protect- 
ed from  claim  by  the  bank  by  payment  of  any 
jndffmeut  plaintiff  may  recover. 

Department  2.  Aiipeal  from  superior 
court,  Riverside  camty;  J.  S.  Noyes,  ;riidge. 

Action  by  B.  a  Dyer  against  J.  D.  Sebrell. 
Judgment  tor  plaintiff.  Defendant  aiqteals. 
Affirmed. 

Wilfred  M.  Peck  and  E.  B.  Stanton,  for 
appellant  ForriUKton  •&  Adair,  for  respond- 
ent. 

HEN'SHAW,  J.  This  action  was  founded 
on  two  promissory  notes  made  by  defendant 
to  his  own  order.  Indorsed  by  him  to  the 
Riverside  Banking  Company,  and  upon  the 
same  day  Indorsed  by  the  bank  to  the  re- 
spondent who  was  Its  cashier.  No  question 
arises  over  the  making  or  Indorsing  of  the 
notes  by  appellant,  nor  over  the  i^eaded  fact 
of  nonpayment,  but  defendant  by  way  of 
counterclaim  urged  as  offset  certain  certifi- 
cates of  deposit  of  the  Riverside  Banking 
Companyf  Which  bad  been  assigned  to  blm, 
before  the  commencement  of  the  action,  for 
a  valuable  consideration.  In  this  connection 
appellant  insists  that  the  respondent,  as  cash- 
ier, had  no  right  to  indorse  the  notes  to  her- 
self without  a  special  authority  from  the  di- 
rectors of  the  bank;  that  the  bank  was  there- 
f«'e  still  the  owner  of  the  notes,  and,  as  a 
consequence,  that  he  has  a  right  to  set  off  the 
certificates  of  deposit  against  the  amount  of 
the  indebtedness  evidenced  by  his  paper. 
The  bank,  It  is  stipulated,  went  into  Insolven- 
cy on  or  about  the  1st  of  December,  1806, 
and  has  be^  insolvent  ever  since.  The  de- 
fendant purchased  the  certificates  of  deposit 
of  this  Insolvent  institution  after  the  Insol- 
vency, and  purchased  them  to  use  as  an  off- 
set to  his  notes.  It  was  nearly  four  years 
after  the  Insolvency  of  the  bank  before  de- 
fendant purchased  the  certificates. 

That  the  defendant  In  such  an  action ,  as 
this  may  not  ui^e  as  a  set-off  against  the 
debt  which  he  owes  to  the  defunct  bank 
claims  against  that  bank  which  he  has 
bought  since  Its  Insolvency  Is  not  here,  and 
cannot  be,  seriously  questioned.  CJonroy  v. 
Dunlap,  104  Cal.  133.  87  Pac.  887;  Crane  v. 
Bank.  106  Cal.  04,  39  Pac.  215,  27  L.  R.  A. 
582.  But  against  this  appellant  urges  that, 
notwithstanding  the  stipulation  of  the  par- 
ties "that  the  Riverside  Banking  Company 
went  into  Insolvency  on  or  about  the  1st  of 
December,  1895,  and  has  been  Insolvent  ever 
since";  that  the  word  "insolvency"  was  not 
used  in  any  other  sense  than  that  the  bank 
was  unable  to  pay  Its  debts;  and  he  says 
that  neither  the  stipulation  nor  the  findings 
can  be  stretched  to  mean  that  proceedings 


bad  been  taken  against  the  bank  under  the 
bank  commissioners'  act  We  think,  howev- 
er, that  the  stipulation  to  the  effect  that 
the  bank  went  into  insolvency  means  much 
more  than  that  it  was  merely  unable  to  pay 
Its  debts,  and  not  only  implies,  but  express- 
es, a  positive  and  affirmative  act  upon  the 
part  of  the  banking  Institution.  In  Oonroy 
T.  Dunlap,  supra,  the  closing  of  the  doors 
and  the  suspension  of  payments  created  the 
Insolvency,  and  apparently  this  at  least  was 
the  condition  of  the  Riverside  Bank.  As  the 
set-off  which  appellant  sought  to  urge  against 
his  note  was,  therefore,  not  available  to  him 
under  any  aspect  of  the  case,  It  becomes 
Immaterial  to  consider  the  question  of  the 
validity  and  sufficiency  of  the  Indorsement 
made  by  the  cashier  to  herself.  It  Is  suffi- 
cient to  say  that  the  general  rule  is  that  In 
the  absence  of  mala  fides.— which  Is  not  here 
urged,— plalntUTs  prima  facie  title  from  pos- 
session may  not  be  rebutted  by  the  debtor 
by  evidence  that  the  title  Is  In  some  other 
party,  so  long  as  he  Is  protected  against  the 
claim  of  such  party  by  the  payment  of  the 
Judgment  which  may  be  rendered  against 
him.  Glselman  v.  Starr,  106  Cal.  651,  40 
Pac.  8;  -  Bank  r.  Perkins,  89  Am.  Dec.  832; 
and  Ellloott  v.  Martin,  6  Md.  609,  61  Am. 
Dec,  327.  The  caifhler  of  a  bank  can  indorse 
negotiable  paper,  and  convey  the  legal  title 
to  It  to  any  person  but  blms^f.  An  Indorse- 
ment to  himself  would  be  voidable  merely  at 
the  Instance  of  the  bank,  and  until  avoided 
by  the  bank  would  pass  legal  title  to  the 
cashier.  Preston  v.  Gutter  (N.  H.)  18  Ati. 
874;  Haugan  t.  Sonwal  (Minn.)  62  N.  W. 
39a 

The  Judgment  and  rader  appealed  from 
are  affirmed; 

We  coDCor:  TEMBUB,  j.;  McFAB- 
LA>'D,  jr. 

(US  Cal.  6ZU 
^OBTH  V.  MOORE  et  al.    (S.  P.  2,910.) 
ABBAHS  et  a),  v.  SAMR 
(Sniffein*Conrt  of  OalifOmia.   Feb.  27.  1902.) 

PARTNERS— FILINO  CEHTIFICATB  SHOWING 
NAMES  OP  MEHBSRS— RIGHT  TO  BUB. 
The  firm  name  "Abrams  Bros."  is  not  a 
designation  "showing  the  names  of  the  persons 
interested  as  partners,"  and  therefore  such  firm 
is  within  Civi  Code,  ^  24(56,  which  provides 
that  "every  partnership  transacting  business 
under  a  fictitious  name  or  a  designation  not 
showiiijr  the  names  of  the  persons  Interested 
as  partners  must  file  with  the  clerk  of  the 
county  •  •  •  a  certificate."  and  make  pub- 
lication thereof  in  some  newspaper,  and  section 
24(>8,  which  declares  that  persons  dojng  busi- 
ness as  partners  contrary  to  the  article  shall 
not  maintain  any  action  based  on  transactions 
in  their  partnership  name  until  the  certificate 
is  filed,  etc. 

Commissioners*  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco:  M,  C.  Sloss,  Judge. 

Consolidated  actions  by  J.  J.  North  against 
George  Mowe  and  others  ana  by  C.  B. 
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Abra  QB  and  otherb,  copartnera.  against 
George  Moore  and  others.  Judgment  in  fa- 
vor of  North  against  Moore,  and  In  favor  of 
Moore  as  against  Abrama  and  others,  and 
the  lattw  appeal.  Affirmed. 

Bama  McKlnne,  for  appellnota.  J.  S. 
Reld,  Fisher  Ames,  and  WlUiam  H.  Jordan, 
for  respondents. 

OHIPMAX,  C.  Action  to  foreclose  me* 
clianlcs'  and  material  men's  liens.  There 
are  two  actions  embraced  In  the  appeal, 
which  were  consolidated  at  the  trial.  De- 
fradant  Moore  was  the  contractor  for  the 
work;  defendant  Mrs.  Minnie  B.  Bowes  was 
the  owner  of  the  premises  on  which  the 
work  was  done;  plaintiff  North  was  a  snb- 
contractor  of  defendant  Moore;  and  plain- 
tiffs Abranm  Bros,  were  also  subcontractors 
of  defendant  Moore.  The  court  gave  judg- 
ment against  Moore,  which  directed  that  the 
amount  claimed  by  North  be  paid  out  of  the 
26  per  cent,  of  the  contract  price  reserved 
by  defendant  Bowes,  which  balance  she  bad 
paid  Into  conrt,  and  It  vras  adjudged  that 
after  paying  North's  claim  the  balance  be 
paid  to  Moore,  that  Abrams  Bros,  take  noth- 
ing by  theh*  action,  that  Moore  have  }uds- 
roent  against  them  for  costs,  and  that  Bowes 
be  relieved  from'  all  further  liability,  but  to 
recover  no  costs.  Defendants  Abrams  Bros, 
appeal  from  that  part  of  the  judgment 
against  them  and  In  favor  of  Moore,  "'but 
not  from  that  part  of  said  Judgment  In  favor 
of  plaintiff  North  and  defendant  Minnie 
Bowes,"  and  they  also  appeal  from  the  or- 
der denying  their  motion  for  a  new  trlaU 
No  olher  parties  appeaL 

Defendant  Moore,  among  other  defenses, 
allies  that  plaintiffs,  doing  business  under 
the  style  and  firm  name  of  Abrams  Bros., 
have  not  compiled  with  any  of  the  provi- 
sions of  sections  2466,  2468,  Civ.  Code,  and 
alleged  the  particulars  wherein  they  have 
failed  to  comply  therewith.  The  court 
found  that  the  said  plaintiffs  "were  doing 
business  under  the  firm  name  of  Abrams 
Bros,  in  the  city  and  county  of  San  Fran- 
cisco, and  that  they  have  never  filed  any 
certificate  with  the  county  clerk  of  said  city 
and  county,  setting  forth  the  names  of  the 
said  copartnership,  nor  of  any  of  the  mem- 
bers thereof,  neither  tbelr  place^  of  resi- 
dence; nOr  have  the  said  Abrams  Bros,  ever 
published  any  such  statement  In  any  news- 
paper whatsoever."  Abrams  Bros,  brought 
their  action  as  copartners,  and  they  alleged 
that  their  contract  was  witb  Moore  as  such 
coiMtrtners.  Moore  pleaded  the  statute,  and 
the  conrt  found  with  him,  and  the  point  Is 
now  urged.  Bectlon  2466,  Id.,  provides  that 
"every  partnership  transacting  business  In 
this  state  under  a  fictitious  name,  or  a  des- 
ignation not  showing  the  names  of  the  per- 
sons Interested  as  partners  In  such  business, 
must  file  wItb  the  clerk  of  the  county 
^  *■  *  A  certificate,"  etc,  and  make  pub- 


lication thereof  In  some  newspaper  u  pn- 

vided.  Section  2468  provides,  amoDg  other 
things,  that  "persons  doing  business  as  part- 
ners contrary  to  the  provisions  of  this  artt* 
de  shall  not  maintain  any  action  upon  or 
on  account  of  any  contracts  made  or  trans- 
actions bud  In  their  partnership  name.  In 
any  court  of  this  state,  until  they  have  first 
filed  the  certificate  and  made  the  publication 
herein  required."  Appellants  offered  no  evl- 
dence  in  support  of  the  alleged  partnership, 
and  they  make  no  answer  in  tbelr  brief  to 
this  defense.  They  make  no  objectioa  to 
the  Judgment,  except  as  It  affects  their 
claim  against  defendant  Moore.  "Abrams 
Bros."  cannot  be  said  to  be  a  deslguatiOB 
"showing  the  names  of  the  persons  Inter- 
ested as  partners."  The  firm  name  might 
apply  equally  to  a  partnership  composed  <rf 
two  or  more,  and  might  embrace  all  or  only 
some  of  the  brothers  of  the  name  of  Abrams. 
The  statute  clearly  defeats  their  right  to 
maintain  the  action  against  Moor^  and 
leaves  them  without  any  right  to  be  beard 
on  this  appeal.  We  have,  however,  exam- 
ined the  record,  and  can  discover  no  erne. 

In  their  brief,  plaintiffs  make  no  mention 
of  the  order,  nor  do  they  claim  that  a  new 
trial  should  have  be^  granted.  We  may 
assume  that  the  appeal  from  the  ordw  la 
abandoned.  The  flndlnga  support  the  lode- 
ment 

It  Is  advlaed  that  the  Jodgmeot  and  <»dcr 

be  affirmed. 

We  concur:   COOPER,  C;  SMITH,  C. 

PER  CURIAKI.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Jndgm«t  and  or- 
der are  affirmed. 

Oa&  CM.  5S91 

GBBGOBX't.  bonnet  et  aL  (S.  F.  2jS9^)* 
(Supreme  Court  of  California.  Feb.  25,  1902.) 

BSAL-ESTATE:  broker— sale  of  LAl<fD-^K- 
TBACT—CONSTRUCnON-COM  MISSIONS. 

A  broker  employed  to  sdl  land  for  a  apee- 
iflvd  tuni,  or  a  less  amount.  If  accepted  by  tti» 
owner  in  writiug.  at  a  5  per  cent,  commission. 
CD  coDditiou  that  during  a  specified  time  tbe 
owner  will  not  "sell  •  •  *  said  property, 
except  through  tbe  agency"  of  tbe  broker,  or, 
if  be  does,  he  will  "pay  the  foil  amoont  of  the 
commisfrioD  above  provided,"  is  entitled  to  tbe 
comniiiisioa  on  a  sale  made  by  the  owuer  dar- 
ing tbe  life  of  the  contract,  tbouirh  tbe  owner 
had  before  the  sale  referred  tbe  broker  b>  tbe 
purchaser,  and  though  tbe  sum  received  from 
the  sale  was  less  than  the  amount  specified  im 
the  contract. 

Commissioners*  decision.  Department  2. 
Appeal  from  superior  court,  city  and  conn^ 
of  San  Francisco;'  J.  C  B.  Hebberd.  Judge. 

Action  by  Charles  K.  Gregory  against  Jeo- 
nle  L.  Bonney  and  another.  From  a  Judg- 
ment for  plaintiff,  defendants  ampeat  Af- 
firmed. 

W.  S.  Goodfellow,  for  eppellanta.  Thoa.  & 
WUson  and  C.  S.  Farquar,  for  re^ndeat 

■BAaarlag  dmiM  Mar*  fl; 
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HAYNES,  O.  Action  by  a  real-estate  bro- 
ker to  reeoTer  for  labor  and  services  alleged 
to  have  been  rendered  for  defendant  Jennie 
L.  Boimey  in  connection  with  tbe  sale  of  cer- 
tain real  estate  at  the  agreed  price  tor  said 
labor  and  services  of  9<5dO.  The  answer  con- 
sists of  denials.  Plaintiff  had  flndlngs  and 
judgment  for  $500,  and  defendants  appeal. 
F.  J.  Bonney  is  the  liusband  of  Jennie  L.,  tlie 
owner  of  the  land.  The  appeal  is  from  the 
Judgment,  taken  witbtn  60  days,  and  the 
evidence  is  brought  up  in  a  bill  of  exceptions, 
and  appellants'  contention  is  that  the  find- 
ings are  not'jnstlSed  by  the  evidence. 

The  written  contract  under  which  the  serv- 
ices were  alleged  to  have  been  rendered  was 
put  in  evidence  by  the  plaintiff,  and  reads  aa 
follows: 

"San  Francisco,  Cal.,  Feb.  19,  1900. 

"I  hereby  authorize  and  employ  Ghas.  E. 
Gregory  to  sell  the  following  real  estate,  con- 
taining 170  acres.  In  Solano  county,  Califor- 
nia, being  all  of  our  lands  in  said  county,  for 
the  sum  of  twenty-one  thousand  two  hundred 
dollars,  less  a  commission  of  fire  per  cent  on 
said  sum,  and  a  like  commission  on  any  less 
amount  for  which  I  may.  In  writing,  agree  to 
accept.   Terms  cash^ 

"I  agree  not  to  sell  or  dispose  of  said 
property  dnriug  the  life  of  this  agreement, 
except  through  the  agency  of  Chas.  B.  Greg- 
ory. Should  1  do  BO,  I  will  pay  the  full 
amount  of  the  commission  above  provided. 
If  I  should  sell  to  any  one,  in  30  days  after 
the  expiration  of  this  authority,  to  whom  the 
attove  property  had  been  recommended  by 
said  Chas.  E.  Gregory,  I  will  also  pay  full 
commission  as  above.  I  hereby  certify  tbat 
the  above  property  is  now  in  my  name,  and 
will  furnish  complete  abstract  to  date,  and 
allow  and  pay  no  dollars  for  advertising. 
Tbis  authority  to  remain  in  force,  without 
power  of  rerocatlon,  fw  three  monttaB  from 
date  hereof. 

"[Signed]         Mrs.  Jennie  L.  Bonney. 
**F.  J.  Bonney." 

"San  Francisco,  May  18,  1900.  The  abore 
authority  is  hereby  extended  for  six  months 
from  date.  Jennie  L.  Bonney." 

The  plaintiff  then  testitied  that  in  July, 
1900,  be  went  to  see  M.  V.  Sparks,  and  en- 
deavored to  sell  said  property  to  him;  tbat 
Sparks  then  made  him  an  offer  of  $70  per 
acre,  equivalent  to  ¥12,000,  and  he  reported 
said  offer  to  defendants,  who  refused  to  ac- 
cept it;  and  that  the  defendants  afterwards, 
on  September  5,  1900,  sold  said  property  to 
said  Sparks  for  $10,000.  It  was  agreed  that 
said  Sparks,  if  called  as  a  witness,  would 
testify  tliat  in  July,  1900,  he  made  a  verbal 
offer  to  plaintiff  of  $70  per  acre;  tliat  at  that 
time  he  expected  his  sons  to  take  an  interest 
with  him;  that  he  afterwards  found  they 
■were  not  willing  to  do  so;  that  on  Septem- 
ber 5tb  defendants  came  to  bim  with  a  writ- 
ten contract  for  a  sale  of  the  property  at 
said  piice  of  $12,000.  which  he  refused  to 
pay»  but  then  made  them  an  offer  of  ¥10,000, 


and  they  accepted  it;  that  a  contract  there- 
for was  signed,  which  was  afterwards  per- 
formed; that.  If  his  offer  made  in  July  bad 
been  then  accepted,  he  would  have  paid  $12.- 
000.  The  defendant  F.  J.  Bonney  testitied 
that  said  Sparks  had  on  two  former  occasions 
purchased  from  defendants  portions  of  the 
original  tract;  that  in  July,  1900,  plaintiff 
was  at  the  property  In  Solano  county,  and 
witness  stated  to  him,  as  the  fact  was,  that 
the  sons  of  said  Sparks  had  been  to  see  hiu, 
and  talked  to  blm  of  purchasing  the  property, 
and  then  said  to  plaintiff  that  If  he  did  not 
make  haste  and  find  a  purchaser  the  defend- 
ants might  sell  the  same  to  Sparks;  that 
plaintiff  immediately  went  to  Sparks,  and 
had  an  interview,  and  reported  that  Sparks 
was  willing  to  pay  $12,000,  which  <^er  the 
defendants  refused  to  accept  Xo  otbw  evi- 
dence was  offered  or  given. 

In  appellants'  brief  it  is  said:  "The  de- 
fradants  should  not  be  compelled  to  pay  a 
commission  to  the -plaintiff  unless  the  writ- 
ten contract  leaves  the  court  no  alterna- 
tive but  to  render  Judgment  in  hts  favor." 
It  la  true  it  Is  a  hard  contract,  and  one 
tbat  defendants  should  not  have  made;  but 
there  Is  no  lUegaiity  in  it  nor  is  fraud  al- 
leged. If  the  contract  had  ended  with  the 
ilrst  paragraph,  the  defendants  would  have 
been  free  to  sell  to  any  one  who  had  not  been 
Influenced  to  purchase  by  the  plaintiff  with- 
out becoming  liable  to  him  for  commissions. 
But  defendants  agreed  not  to  sell  except 
through  the  agency  of  plaintiff,  or,  if  they  dW, 
that  they  would  "pay  the  full  amount  of  the 
commission  above  provided";  and  they  did 
sell  to  one  from  whom  the  plaintiff  had  Ob- 
tained an  offer  to  purchase.  It  Is  true  that 
the  plaintiff's  attention  had  been  called  to  Mr. 
Sparks— the  ultimate  purchaser— by  Mr,  Bon- 
ney, and  that  plaintiff  at  once  Interviewed, 
him,  and  obtained  an  offer  of  $12,000  for  the 
property-;  but  It  made  no  difference  to  de- 
fendants whether  they  or  the  plaintiff  sold, 
as  the  contract  required  them  to  pay  plain- 
tiff's commission  in  either  event.  Present- 
ing the  property  to  Mr.  Sparks,  and  obtain- 
ing and  reporting  his  offer,  constituted  serv- 
ices rendered  by  the  plaintiff  under  the  con- 
tract; though,  if  the  matter  had  ended  there, 
and  the  contract  had  expired  by  limitation 
without  anything  further  being  accomplished, 
no  liability  to  the  plaintiff  would  have  been 
Incurred.  But  before  its  expiration  defend- 
ants prepared  a  contract  of  sale  to  Sparks 
for  the  price  of  $12,000,  which  was,  in  effect, 
an  acceptance  of  the  offer  obtained  by  the 
plaintiff  some  two  months  before,  though 
Sparks  had  then  refused  to  pay  that  amount, 
and  offered  $10,000,  which  was  accepted  by 
defendants. 

But  It- is  said  that  plalatiff's  only  autlior- 
Ity  was  to  sell  for  the  fixed  sum  of  $21,200, 
with  a  commission  of  5  per  cent  upon  that 
amount  and  tbat  the  CHily  commission  "above 
provided"  is  based  upon  that  sum,  amount- 
ing to  $1,000.   But,  if  that  bad  been  intend 
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we  may  well  suppose  that  snm  would 
hare  been  named  as  the  broker's  compensa- 
tion, 4nstead  of  a  percentage.  Besides,  the 
contract  proTldes  for  "a  like  commission  on 
any  less  amount  which  I  may.  In  wrltli^, 
agree  to  accept,"  which  Is  wholly  inconsist- 
ent with  defendants'  contention;  nor  do  we 
think  this  clause  required  the  written  accept- 
ance to  be  given  to  the  plaintiff.  If  defend- 
ants had  accepted  Sparks'  offer;  made  through 
the  plaintiff,  by  the  ddivery  to  them  of  such 
a  contract  as  that  subsequently  ivepared, 
there  can  be  no  doubt  that  it  would  have 
been  a  sufficient  agreement  "to  accept  In 
writing"  the  less  amount,  and  fliat  the 
amount  of  the  commissions  would  be  fixed 
thereby. 

Counsel  for  apjwUants  has  presented  every 
possible  ground  upon  which  a  reversal  of  the 
Judgment  could  be  urged,  and  I  have  exam- 
ined them  carefully  and  sympathetically,  but 
I  find  no  ground*  which  would  justify  a  re- 
versal, and  therefore  advise  tliat  the  Judg- 
ment appealed  from  be  affirmed. 

We  concur;   GRAY,  C.j  COOPER,  G. 

PER  CURIAM.  For  the  reastms  givm  in 
the  foregoing  opinltm,  the  jodgment  aj^eaJed 
from  Is  afllrmed. 
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BCVERIDGS  T.  LEWIS.  (L.  A,  073.) 
(Supreme  Court  of  California.  Feb.  26,  1902.) 

BHINENT  DOMAIN— DAHAOBS-BBNBBlTS-<;OR- 
POHATION8-CONSTITUTI0NAL  LAW  —  EQUAL 
PROTBCTION-^RIAIWURY— INSTRUCTIONS. 

1.  An  inBtructlon  that  the  jury,  in  eetimating 
damages  to  land  taken,  "are  permitted  to  eier- 
cise,  in  weighing  the  evidence,  their  individual 

indgment  as  to  values  on  subjects  within  their 
:nowIedge  which  they  have  acquired  through 
experience  and  observation,"  was  not  erroue- 
onR. 

2.  In  condemning  land  for  a  railroad  the  jury 
mar  consider  benefits  to  the  land  not  taken, 
though  such  benefits'  also  accrued  to  other  land 
in  the  vicinity. 

3.  OonE>t.  art.  1.  fi  14,  proTlding  that  where 
a  corporation,  other  than  maniclpal,  seeks '  to 
condemD  land,  the  damnges  shall  be  assessed 
irrespective  of  benefits  derived  from  improve- 
ments, is  contrary  to  the  fourteenth  amend- 
ment of  the  federal  constitution,  forbidding  a 
state  to  deny  to  any  "person"  the  equal  pro- 
tection of  the  law. 

Department  2.  Appeal  from  auparlor  court. 
IjOS  Angeles  county;  W.  F.  Fitzgerald,  Judge. 

Proceedings  by  Phllo  J.  Bererldge  against 
Mary  A.  Lewis  for  the  condemnation  of  a 
right  of  way.  From  the  .assessment  of  dam- 
ages, the  defendant  appeals.  Affirmed. 

Lynn  Helm,  for  appellant  John  D.  Pope, 
for  topondent. 

McFARLAND,  J.  The  plaintiff,  a  natural 
person,  having  obtained  a  franchise  to  con- 
struct and  operate  a  certain  railroad,  com- 
menced this  action  to  condemn  a  right  of 
way  for  a  pert  of  Ite  line  of  railway  through 
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the  lend  of  defendant.  In  the  trial  court 
plaintiff  had  judgment,  from  which,  and  from 
an  wder  denying  her  motion  for  a  new  trial, 
deteodant  appeals.  . 

The  main  question  In  the  case  rdatea  to 
the  amount  of  compensation  which  the  sp- 
peUant  was  fflititled  to  for  the  value  of  the 
land  taken  and  damages  fw  land  not  takeo. 
The  Jury  found  the  value  of  the  land  taken  to 
be  f429;  damages  to  the  land  not  taken, 
9^000;  and  for  costs  ot  fences  and  cattle 
giurds.  $233.84.  It  also  found  that  the  bene- 
fit from  the  construction  of  the  railroad  to 
the  land  not  taken  was  $500.  Upon  this  basis 
the  court  fixed  the  amount  to  be  paid  appel- 
lant at  $1,929,  which  appdiant  contends  was 
too  small. 

There  are  one  or  two  minor  matters  to  he 
disposed  of.  Appellant  contends  that  the 
court  erred  in  not  sustaining  her  challenge  to 
the  Juror  NewelL  Chi  this  point  it  is  suffi- 
cient to  say  that,  after  considering  all  the 
tratlmony  of  the  Juror,  we  cannot  say  that 
the  court  erred  In  holding  that  he  had  not 
such  an  unqualified  opinion  about  any  ques- 
tion in  the  case  as  to  make  him  an  unfit 
juror. 

It  Is  contended  that  the  court  erred  In  In- 
structing that  In  estimating  damages  "the  Ju- 
ry are  permitted  to  exercise,  In  weighing  the 
evidence,  their  individual  Judgment  as  to 
values  upon  subjects  within  theh*  knowledge 
which  they  have  acquired  through  experience 
and  observation."  Although  this  instruction 
seems,  at  first  blosh,  to  be  somewhat  ques- 
tionable, yet  it  does  not  go  as  far  as  appel- 
lant claims.  It  is  not  an  Instruction  that  the 
Jury  may  shut  their  eyes'  to  the  evidence  be- 
fore them,  and  decide  the  case  according  to 
their  own  notions.  It,  In  effect,  merely  tells 
tbem  tbAt  "in  weighing  the  evldoice"  they 
may  do,  what  Jorors  always  do,— exercise 
their  Judgment  in  the  light  of  their  own  gen- 
eral  knowledge  of  the  subject  about  which 
evidence  has  been  introduced.  This  statonent 
has  been  frequently  sanctioned  by  courts. 
This  court  Itself  said  In  Cederberg  v.  Roblson. 
100  Oal.  93,  34  Fac.  625,— almost  In  the  very 
language  of  the  Instruction  ha%  assailed,— 
that  "Jurors  are  jwrmltted  to  exercise  their 
individual  judgments  as  to  values  presump- 
tively within  their  own  knowledge,  which 
they  have  acquired  through  experience  or  ob- 
servation"; and  It  approved  that  ruling  hi 
Butler  v.  Ashworth,  102  Cal.  663,  36  Pac.  922. 
In  Patterson  v.  City  of  Boston.  20  Pick.  15% 
Chief  Justice  Sbaw  said:  "Jurors  would  be 
very  little  fit  for  the  high  and  responsible 
office  to  which  they  are  called,  especially  to 
make  an  appraisement,  which  depends  on 
knowledge  and  experience,  If  they  might  not 
avail  themselves  of  these  powers  of  the  mind 
when  they  are  most  necessary  to  the  per- 
formance of  their  duties."  And  Justice  FleM, 
in  delivering  the  opinion  of  the  United  States 
supreme  court  In  Head  v.  Hai^rrave,  105  C. 
S.  46.  26  L.  Ed.  1028,  said  that  jtiroEs  "may. 
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and  to  act  tnteUIgently  most,  Judge  of  the 
weight  and  force  of  that  evidence  by  their 
own  general  knowledge  of  the  sabject  of  In- 
quiry." See,  also,  City  of  Kansas  City  t. 
Batterfleld,  S»  Mo.  646,  1  S.  W.  831.  More- 
over,  the  evidence  In  the  case  at  bar  as  to 
values  was,  snbstantiaUy,  all  opinion  evi- 
dence; and  as  to  that  kind  of  evidence  the 
rule  stated  in  the  Inatruction  is  beyond  all 
doubt  correct  McLean  v.  Orow,  88  Cat.  644, 
26  Pac.  686;  Halght  v.  Yallet,  89  Cal.  245, 
26  Pac.  887.  23  Am.  St  Bep.  466;  Rog.  Exp. 
Test  (ad  Ed.)  i  207.  BUbd.  4,  p.  487,  and  the 
nnmenniB  cases  there  dted.  We  are  of  the 
opinion  that  the  instruction  In  question  was 
not  erroneoos;  and  it  may  be  further  said 
tbat  It  could  have  done  no  barm,  for  It  mere- 
ly permitted  the  Jury  to  do  what  they  would 
necessarily  and  Inevitably  have  done  If  the 
instruction  had  not  been  given. 

It  was  not  error  for  the  court  to  tell  the 
Jury  that  tbey  might  consider  benefits  to  the 
land  not  taken,  although  such  benefits  also 
accrued  to  other  land  In  the  vicinity.  Rail- 
road Co.  V.  Armstrong,  46  OaL  86;  Railroad 
Ca  T.  Caldwell,  31  CaL  3e&  . 

Vvoa  the  main  qnesdim  in  the  case—that 
la,  upon  what  basis  should  the  estimation  of 
compmsation  be  made?— It  Is  not  necessary 
to  notice  in  detail  the  various  InatructlonB 
given  and  those  which  were  a«ked  by  appel- 
lant and  refused.  It  Is  suffldent  to  say  tliat 
the  court  presented  the  case  to  the  Jury,  and 
rendered  Judgment,  upon  the  theory  tbat  ap- 
peUant  was  entitled  to  t3ie  full  value  ot  the 
land  taken,  and  damages  to  the  laud  not  tak- 
en, leas  the  benefits  to  such  land  the  im- 
provement It  is  not  seriously  contended  that 
this  Is  not  the  correct  rule  where  the  party 
seeking  the  condemnation  Is  a  natural  per- 
son, or  ft  company  ot  natural  persons  not 
Incwporated;  but  it  is  contended  that  where 
ancb  party  is  a  corporation,  not  municipal, 
there,  under  section  14  of  article  1  of  our 
itate  constitution,  no  right  of.  way  shall  be 
appropriated  "until  full  compensation  there- 
for be  first  made  In  money,  or  ascertained  and 
paid  into  court  for  the  owner,  Irrapective  of 
any  benefit  from  any  Improvement  proposed 
by  such  corporation."  And  appellant  sought 
to  bring  this  case  within  that  provision  by 
ottering  evidence  to  the  point  that  respondent 
bad  some  understanding  with  a  corporation 
called  the  Los  Angeles  Pacific  Railroad 
Company,  by  which  the  latter  was  to  receive 
the  benefit  of  the  craidemnatlon,  and  was, 
therefore,  the  real  party  In  Interest  An  ob- 
jection by  respondent  to  this  offered  evidence 
-was  sustained,  and  upon  tbat  ruling  the  main 
cratentlon  of  appellant  Is  based.  Counsel  for 
lespondent  contends  that  proof  of  the  fact 
sought  to  be  proven  would  not  be  admissible 
under  any  view,  and,  moreover,  that  the  kind 
of  evidence  offered  was  not  admissible  to 
prove  the  fact;  but  we  will  not  dosdy  ex- 
amine these  cootentlons,  because  we  are  of 
opinion  tbat  bis  other  contention,  tbat  said 
provision  of  section  14  of  article  1  Is  invalid 


I  because  repugnant  to  the  fourteenth  amend- 
ment of  the  constitution  of  the  United  States, 
must  be  maintained.  The  fourteenth  amend- 
ment to  the  federal  constitution  is  a  limita- 
tion of  the  powers  of  a  state.  It  provides 
that  no  state  shall  "deprive  any  person  of 
life,  liberty,  or  property  without  due  process 
of  law,  nw-deny  to  any  person  within  its  Ju- 
risdiction the  equal  protection  of  the  law"; 
and  It  Is  definitely  settled  that  a  corporation 
Is  a  "person"  within  the  meaning  of  the 
amendment  Santa  Clara  Co.  v.  Southern 
Pac.  R.  Co.,  118  U.  S.  396,  6  Sup.  Ct  1182. 
30  L.  Ed.  11&  "It  Is  well  settled  that  cor- 
porations are  persons  within  the  provisions 
of  the  fourteenth  amendment  of  the  consti- 
tution of  the  United  States.  The  rights  and 
securities  guarantied  to  persons  by  that  in- 
strument cannot  be  dlar^arded  In  respect  to 
these  artificial  entitles  called  corporations  any 
more  than  they  can  be  in  respect  to  Hie  in- 
dividuals who  are  the  equitable  owners  ot 
the  prc^rerty  bdongli^  to  soeh  corporations. 
A  state  has  no  more  power  to  deny  to  a  cor- 
poration the  equal  protection  of  the  law  than 
it  has  to  Individual  dtlsens."  Raihwad  Co. 
V.  EUls,  165  U.  8.  ,1M.  17  Sop.  Ct  255^  41  U 
Ed.  666.  and  cases  thwe  dted.  Of  course, 
a  state  cannot  by  Ite  own  constitution,'  any 
more  than  it  can  by  an  act  of  Its  l^clslature. 
evade  a  prorlalon  of  the  federal  cfmstltutlon. 
This  is  too  obTlons  toe  argument  To  hold 
otherwise  would  be.  as  was  said  In  Railroad 
Ca  V.  Ellis,  supra,  "to  make  the  prohibitory 
clauses  ot  tiie  fonrteoith  ammdment  a  mere 
rope  of  sand  In  no  manno'  restraining  state 
action."  See  In  re  TuthlU.  163  N.  133.  57 
N.  E.  303,  49  L.  R.  A.  781,  79  Am.  St  Rep. 
574. 

The  provision  that  a  state  shall  not  "deny 
to  any  person  within  its  Jurisdiction  the 
equal  ivotectlon  of  the  law"  is  violated  by 
a  discrimination  between  persons  which  is 
not  based  upon  any  natural,  reasonaM^  or 
Intrinsic  distinction,  and  places  on  one  per- 
son burdras  from  which  other  perstms  simi- 
larly situated  are  relieved.  And  the  principle 
cannot  be  evaded  by  means  of  a  mere  arbi- 
trary dassifloatlon.  Glaasiflcation,  to  be  val- 
id, "must  be  ftx  the  purpose  of  meeting  dif- 
ferent conditions  naturally  requiring  differ- 
ent legislation."  Darcy  v.  City  of  San  Jose, 
104  Cal.  642,  38  Pac.  500,  and  cases  there 
cited.  In  Railroad  Co.  v.  EUls,  supra,  where 
it  was  held  that  a  state  law  putting  certain 
burdens  of  litigation  on  railroad  corpora- 
tions which  were  not  Imposed  on  other  lit^ 
gants  was  void  under  the  fourteenth  ammd- 
ment  the  whole  subject  Is  elaboratdy 
discussed  and  many  authorities  dted.  the  su- 
preme court  of  the  United  States  saying: 
"But  arbitrary  selection  can  never  be  Justl 
fled  by  calling  It  classiflcatlon.  The  equal 
protection  demanded  by  the  fourteenth 
amendment  forbids  this.  No  language  Is 
more  worthy  of  frequent  and  thoughtful  con- 
sideration than  these  words  of  Mr.  Justlct; 
Matthews,  speaking  for  the  court  in  Ylck 
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Wo  V.  Hopkins,  118  U.  S.  350.  369,  C  Sup. 
Ct  1064,  1071,  30  L.  Ed.  220:  'When  we  con- 
sider tbe  nature  and  theory  of  our  Institu- 
tions of  gorernment,  the  principles  upon 
which  they  are  supposed  to  rest,  and  review 
the  history  of  their  deTelopment.  we  are  con- 
strained to  conclude  that  they  do  not  mean 
to  leave  room  for  the  play  and  aCtl<Hi  of  pure- 
ly personal  and  arbitrary  power.'  "  And  In 
that  case  the  court,  after  a  full  consideration 
of  the  subject,  say:  "It  Is  apparent  that  the 
mere  fact  of  classification  Is  not  sufficient  to 
relieve  a  statute  from  the  reach  of  the  lan- 
guage of  the  clause  of  the  fourteenth  amend- 
ment, and  that  In  all  cases  It  must  appear 
not  only  that  a  classification  has  been  made, 
but  also  that  It  is  one  based  upon  some  rea- 
sonable ground,— some  difference  which  bears 
a'  just  and  proi>er  relation  to  the  attempted 
classification,— and  Is  not  a  mere  arbitrary 
selection."  The  case  of  Johnson  v.  Mining 
Co.,  127  Cal.  4,  59  Pae.  304.  47  L.  B.  A.  338. 
78  Am.  St.  Rep.  17,  Is,  subsUntlally.  deter- 
minative of  the  question  here  involved 
against  the  contentl<m  of  appellant.  It  was 
there  held  that  an  act  of  the  legislature  im- 
posing upon  corporations  alone  certain  bur- 
dens as  to  contracts  and  Hens— not  arising 
out  of  natural,  conditions— was  "discriminat- 
ing and  arbitrary  legislation  against  corpora- 
ttws,"  and  "denies  to  such  corporations  the 
equal  protection  of  the  laws,  and  Is  unconsti- 
tutional 'and  void."  In  that  case  the  court, 
after  again  stating  the  proposition  that  "the 
word  'person,'  within  the  meaning  of  the 
fourteenth  amendment  to  the  constitution 
of  the  United  States,  applies  to  a  corpora- 
tion," say  that  "the  classification  must  be 
founded  upon  differences  either  defined  by 
the  constitution  or  natural,  or  which  will  sug- 
gest a  reason  which  might  naturally  be  held 
to  justify  the  diversity  of  legislation,"  and 
that  "there  Is  no  reason  why  a  diltefent  rule 
as  to  defenses  that  may  be  pleaded  and 
proven  and  as  to  the  nature  of  the  lien  of  a 
Judgment  should  obtain  against  a  corporation 
than  that  which  applies  to  other  litigants." 
Now,  there  is  absolutely  no  natural  or  rea- 
sonaUe  distinction  between  different  per- 
sons seeking  to  exercise  the  right  of  con- 
demnation with  respect  to  the  measure  of 
compensation  for  the  land  taken  and  dam- 
ages for  laud  not  taken.  A  law  might,  per- 
haps, rightfully  discriminate  between  the 
business  of  operating  a  railroad  and  some 
other  kinds  of  business,  but  as  between  par- 
ties Intending  to  engage  in  that  business  the 
right  of  way  Is  the  same  no  matter  what 
"person"  appropriates  It,  and  there  is  no  rea- 
son why  one  person  should  pay  mtve  for  It 
than  another  person,  except  a  desire  to  un- 
justly discriminate. 

It  is  argued  that,  even  if  the  above  propo- 
sitions are.  as  a  general  rule.  true.  stUl  they 
do  not  apply  to  the  ease  of  the  exercise  of 
the  right  of  eminent  domain.  It  is  said  that 
this  right  belongs  to  the  state  by  virtue  of 
Its  sovereignty,  and  that,  therefore,  the  state 
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may  exercise  the  right  with  as  much  favM- 
Itism  as  it  pleases.    But  the  right  to  make 
laws  upon  the  subject  of  eminent  domain  ta 
no  different  from  the  right  to  make  laws  (w 
any  other  subject.   The  right  to  make  lam 
at  all  is  a  sovereign  power.   Bat  that  power 
must  be  exercised  within  constitutional  Uid- 
Its.    The  state  could,  no  doubt,  refuse  to 
grant  to  any  person  the  right  to  exercise  the 
power  of  eminent  domain,— as  It  could  refuse 
the  right  to  a  writ  of  attachment  to  any  one; 
but  when  It  does  legislate  upon  either  sub- 
ject It  must  do  so  within  the  constltutkiDil 
limitation  against  arbitrary  discrlminatloQ. 
No  one  would  contend  that  the  power  of  con- 
demnation could  be  legally  given  to  perwns 
having  light  hair  and  denied  to  persons  hav- 
ing dark  hair;  and  yet  to  say  that  this  could 
not  be  done  is  to  give  up  the  whole  OOTiten- 
tlon.    However!  this  contention  has  been 
definitely  hdd  untenable  In  City  of  Pasade- 
na V.  Stimson,  91  Cal.  238,  27  Pac.  604.  Tbit 
case  dealt  expressly  with  a  law  giving  tbe 
right  to  exercise  the  power  of  eminent  do- 
main;  and  It  was  decided  that  a  statute 
which  imposed  burdensome  conditions  to  tbe 
exercise  of  the  right  upon  certain  municiiwl 
corporations  which  were  not  Imposed  on  oth- 
er municipal  corporations  was  unconstitu- 
tional and  void.   In  that  case  Chief  Justice 
Beatty,  In  delivering  the  (pinion  of  the  court, 
having  referred  to  the  general  law  (Cir. 
Code,  §  1001)  giving  to  "any  person"  the 
right  to  use  the  power  of  eminent  domain, 
and  to  the  proposition  that  "a  corporatkw, 
whether  private  or  public.  Is  a  person."  said: 
"But  the  mode  of  exercising  the  power  of 
eminent  domain,  and  the  conditions  upon 
which  It  may  be  invoked,  are  no  part  of  ms- 
nlclpal  organization.    They  are  tbe  subject 
of  general  laws  applicable  to  evwy  person 
alike,  and  the  legislature  has  no  power  to 
niake  arbitrary  discriminations  in  tblt  re- 
spect between  different  classes  of  persons." 
And  in  replying  to  the  position — which  Is  al- 
so token  In  the  case  at  bar— that  the  plaintiff 
In  the  condemnation  proceeding  Is  a  mm 
"agent"  of  the  state  he  says:    "In  reaching 
this  conclosion  we  have  not  overlooked  the 
argument  of  appellants  that,  since  the  plain- 
tiff in  such  proceedings  is  always  a  mere 
agent  of  the  state,  and  acting  on  Its  behalf, 
he  cannot  question  the  conditions  upon  which 
his  principal  authorizes  him  to  act.  We 
think  this  rather  a  fanciful  argument,  and 
that  tt  Is  based  upon  a  supposed  analog; 
which'has  no  real  existence.   It  ts,  in  a  v«j 
modified  sense,  that  the  state  is  the  prlnrfpai 
and  the  plaintiff  tbe  agent  in  cases  lihe  thlR. 
Such  may  be  the  theoretical  view,  but  prac- 
tically It  is  the  reverse  of  the  truth.  The  pa^ 
ty  directly  and  beneficially  Interested  is  the 
person  In  charge  of  the  use."   And  It  might 
be  added  that  he,  and  not  the  state,  is  tbe 
party  who  pays  tbe  compensation  to  the  ovn- 
er  of  tbe  land  taken  and  damaged. 

We  think  that  the  foregoing  views  cover 
substantially  all  the  questions  raised  hi  tbe 
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case  and  In  accordanoe  wltli  those  views 
we  are  of  the  opinion  that  the  Judgment  of 
the  court  below  was  right. 

The  Judgment  and  order  an»ealed  from  are 
affirmed. 


We  concur:   TEMPLB,  J.;  HENSHAW, 


J. 


(135  Cml.  SU) 

OOODYBAH  RUBBER  CO.  t.  CITY  OF 

EUREKA.   (S.  F.  2,617.) 
(Supreme  OoDrt  of  Califoniia.  Feb.  25.  190S.) 
MUNICIPAL  CORPORATIONS-CONTRACTS— VA^ 
LIDiTY— COUNCIL  RECORD. 

1.  Under  the  charter  ot  the  city  Eureka,  re- 

auiriug  that  a  journal  of  the  proceediiigs  of 
le  ci^"  council  be  kept  by  the  city  clerk,  and 
chat  the  ayes  and  noes  be  entered  therein  in 
the  final  action  on  the  making  of  contracts,  a 
record  showing  the  members  present  at  the 
meetinjE  of  the  council,  and  reciting,  "All  pres- 
ent Totiug  in  favor  thereof,  and  no  one  against 
the  same,"  is  suAIoient. 

2.  The  charter  of  the  city  of  Eureka,  §  42 
(St.  lS95j  p.  3t)4),  provides  that  all  contracts 
mnst  be  in  writing,  etc.,  and  that  "eve^  con- 
tract mast  be  countersigned  by  the  nnauce 
committee,  numbered  and  refristered  in  a  book 
kept  for  that  purpose."  Section  167  (St.  1895, 
p.  31)8)  declares  that  the  city  "shall  not  be  and 
IS  not  bonnd  by  any  contract,"  unless  the  same 
is  made  In  writing  by  order  of  the  council,  etc., 
but  makes  no  mention  of  the  countersigning. 
Held,  that  as  section  1U7  undertakes  to  set 
forth  the  essentials  of  a  binding  contract,  and 
does  not  include  countersifining,  a  contract 
^ot  countersigned  is  stili  valid. 

'i.  An  averment  iu  a  complaint  on  a  munici- 
pal contract  that  "M.,  as  city  attorney  of  said 
city,  duly  approved  the  form  of  said  contract," 
not  denied,  is  deemed  admitted,  and  a  finding 
to  that  effect  is  therefore  unnecessary. 

4.  Under  the  charter  of  the  city  of  Eureka, 
I  167  (St.  1895.  p.  3981,  providing  that  the  city 
shall  not  be  bound  br  any  contract,  unless 
made  in  writing  by.  oraer  of  the  council,  "and 
the  draft  thereof  approved  by  the  city  attor- 
ney and  the  council  and  the  same  ordered  to 
be  and  be  signed  by  the  mayor,"  it  is  imma- 
terial whether  the  city  attorney's  approval  Is 
obtained  before  or  after  the  mayor  signs. 

5.  A  provision  in  a  municipal  contract  "that 
said  hose  [the  goods  contracted  for]  must  be 
satisfactory  to  the  chief  of  the  fire  department, 
and  accepted  by  him,  before  the  city  becomes 
liable  for  tbe  same,"  is  not  an  unconstitutional 
delegation  ot  power  to  the  chief. 

Commissioners'  decision.  Departmrat  2. 
Appeal  from  superior  court,  Hnmboldt  coun- 
ty: G.  W.  Hunter,  Jndge. 

Action  by  the  Goodyear  Rubber  Company 
an^ulnst  the  city  of  Eureka.  From  a  Judg- 
ment for  plaintifF.  and  from  an  order  deny- 
ing a  new  trial,  defendant  appeals.  AtBrm- 
ed. 

R.  P.  Cnmpbell,  for  aj^llant  A.  J.  Mon- 
roe, for  respondent. 

GRAY,  C.  This  action  Is  lirought  to  re- 
cover 1000,  the  purchase  price  of  1,000  feet 
of  rubber  hose  alleged  to  have  been  sold  and 
dt^ivered  by  plalntlfT.  and  accepted  by  de- 
fendant. The  plalntlir  having  obtained  Judg- 
ment as  demanded,  the  defendant  apiieals 
therefrom,  and  from  an  order  denying?  It  n 
new  trial,  and  contends  that  the  allied 


contract  of  purchase  and  sale  was  not  prop- 
erly entered  lata  and  was  not  binding  npou 
the  mnnldpality  defendant,  for  several  rea- 
sons, all  at  which  we  will  dispose  of  in  the 
same  order  as  presented  by  appellant. 

1.  The  charter  of  defendant  provided  that 
a  Journal  of  the  proceedings  of  the  dty 
council  shall  be  kept  by  the  city  clerk,  and 
that  the  ayea  and  noes  shall  be  taken  and 
entered  therein  In  the  final  action  upon  the 
making  of  contracts.  The  final  action  on 
this  contract  was  takot  the  council  at  a 
meeting,  the  Journal  record  of  which  was 
introduced  In  evidence,  and  reads  as  follows: 
'Xloimcll  cnumbers,  City  of  Eureka,  Cal.. 
Wednesday,  July  5th,  1899.  Regular  ad- 
journed meeting  of  the  council  hdd  on  above 
date.  Present:  Pres.  of  Council  -  Bnhne, 
presldbig.  and  CtHmdlmen  Glbbard,  Con^ 
nick,  and  Crane.  Absent:  Mayor  Evans 
and  Ooundlman  Poland.  Pres.  of  Council 
Buhne  stated  that  the  meetii^  was  .for  ap- 
proving the  contract  for  1.000  feet  of  Para- 
gon hose.  ComcUmnn  GitAard  moved  that 
the  contract  entered  Into  by  the  mayw,  tor 
f ha  jclty.  and  W.  F.  Long,  for  the  Goodyear 
Rifbber  Co..  for  1.000  feet  of  Paragon  hose, 
be  approved.  Seconded  by  Councilman  Con- 
nick  and  carried.  All  present  voting  In  fa- 
vor thereof,  and  no  one  against  the  same. 
Thm  being  no  further  btulness,  the  coun- 
cil adjourned  until  the  next  regular  meeting  ' 
of  the  Gouncll."  This  entry  dearly  shows 
what  members  of  the  conniill  were  present 
and  what  membera  were  absent  during  the 
entire  meeting;  and  also  Just  what  members 
voted  "Aye."  and  that  there  were  no  nega- 
tive votes.  The  object  of  the  charter  was 
to  have  a  record  kept  of  how  each  memb^ 
present  voted,  and  this  object  was  thorough- 
ly accomplished  in  the  above-quoted  Jonmal 
entry;  and  the  entry  fnlly  supports  the 
flniling  that  the  "yeas  and  nays  were  taken, 
and  the  names  of  each  nrember  voting  upon 
the  questlMi  was  entered  upon  the  Journal," 
and  apiwllant's  cotttentltm  to  the  contrary 
falls  to  the  ground.  The  law  respects  form 
less  than  substance.  Civ.  Code,  f  3528.  In 
the  case  of  Gas  Co.  v.  Toberman,  61  Cal. 
19B.  it  appeared  that  the  names  of  those 
who  voted  for  and  against  the  final  adop- 
tion of  the  contract  were  not  entered  upon 
the  Journal,  and  for  this  reason  that  case 
has  no  application  here.  Barr  v.  Village  af 
Auburn.  89  111.  861,  and  City  of  Solomon  v. 
Hughes,  24  Kan.  211,  folly  support  the  posi- 
tion here  taken. 

2.  It  Is  found  that  the  contract  was  not 
countersigned  by  the  finance  committee,  and 
this  Is  urgeil  as  fatal  to  the  validity  of  the 
contract.  Section  42  of  the  Eureka  charter 
(St.  1K»5.  p.  364)  is  as  follows:  "AU  con- 
tracts mnst  be  in  writing,  executed  in  the 
name  of  the  city  and  by  an  officer  author- 
ized to  make  the  same.  The  form  and  legal- 
ity of  nil  contracts  shall  be  submitted  to  and 
pasned  upon  by  tiie  city  attorney.  Bvery 
contract  m^st  be  counteraigned  by  the  6- 
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nance  committee,  numbered  and  registered 
In  a  book  kept  for  that  pari>ose."  This  sec- 
tion should  be  read  in  connection  with  sec- 
tion 167  (St.  1895,  p.  398),  which  latter  sec- 
tion reads  as  follows:  "The  city  of  Eureka 
shall  not  be  and  Is  not  bound  by  any  con- 
tract, w  In  any  way  liable  tber«on,  unless 
the  same  la  made  In  writing  by  order  of  the 
council,  and  the  draft  thereof  approved  by 
the  city  attorney  and  the  council,  and  the 
same  ordered  to  be  and  be  signed  by  the- 
mayor,  or  some  other  person  authorized 
thereto  in  behalf  of  the  city;  but  the  coun- 
cil, by  an  ordinance,  .may  authorize  any  offi- 
cer, committee,  or  agent  of  the  city  to  bind 
the  city  without  a  contract  In  writing  for 
the  payment  of  any  sum  of  money  not  ex- 
ceeding three  hundred  dollars.  All  bonds 
of  any  contractws  with  the  city  shall  be 
apiwored  by  the  council."  This  section  107 
nndertakes  to  set  forth  flie  essentials  to  a 
contract  binding  the  city,  and  countersign- 
ing by  the  finance  committee,  as  well  as 
numbering  and  registering.  Is  not  «ium«> 
ated  among  those  essentials.  We  take  It, 
therefore,  that  the  countersigning  is  not  in- 
tended as  a  part  of  the  execution  of  ttie 
contract,  but.  like  the  numbering  and  r^s- 
terlng,  mentioned  in  the  same  sentence  with 
it,  is  merely  for  the  purpose  of  more  thor- 
ough authentication,  and  that  the  contract  Is 
'  not  InTalld  by  reason  of  Its  absence.  If  tbe 
legislature  had  Intended  that  the  absence  of 
this  countersigning  should  leave  the  contract 
without  binding  force  upon  the  city.  It 
would  have  so  declared  In  said  section  167. 
The  contract  was  made  In  Writing  and  sign- 
ed by  the  mayOT  after  he  had  been  duly 
authorized  thereto  by  the  action  of  the 
coTmcll,  and  thereafter  it  was  duly  approved 
by  the  cotmcll.  With  the  written  contract  so 
signed  before  it.  This  was,  in  effect,  an 
approval  of  the  draft  of  the  contract  These 
matters  are  alt  fully  set  forth  in  the  find- 
ings, and  the  evidence  clearly  supports  such 
findings.  There  seems  to  be  no  finding  that 
the  contract,  or  a  draft  tb^eof,  was  ai>- 
proved  by  the  city  attorney;  but  it  Is  al- 
leged In  the  complaint,  and  not  denied  in 
the  answer,  "that  on  July  5,  1899,  said  A.  J. 
Monroe,  ns  city  attorney  of  said  city,  duly 
approved  tbe  form  of  said  c<mtract"  This 
was  all  that  was  necessary  under  the  law, 
so  far  as  the  cltr  attorney's  approval  Is 
concerned,  and,  it  not  being  denied,  is  deem* 
ed  to  be  admitted,  and  no  finding  thereon 
was  necessary.  It  is  Immaterial  whether 
the  city  attorney's  apjHwal  was  before  or 
after  the  mayor  had  signed  the  contract 

S.  There  was  no  uncertainty  In  the  con- 
tract of  purchase  and  sale,  nor  was  there 
any  uncertainty  in  the  written  offer  of  sale 
made  by  the  respondent  This  offer  In  writ- 
ing was  before  tbe  council  at  the  time  of 
their  approval  of  the  contract  of  which  It 
was  a  part  The  contents  of  tbe  offer  are 
set  out  in  substance  In  the  complaint,  and  It 


runs  to  the  effect  tb&t  respondent  will  sell 
to  tbe  city  "1,000  feet  of  Paragon  liose  at  M 
cents  a  foot"  The  evidence  in  this  regard 
supjKtrts  the  all^tioa  aC  the  ciKnplalnt,  and 
the  finding  of  the  court  Is  to  the  same  dieet 
There  Is  lef^  th^  no  uncertainty  fts  to  tbe 
cont«its  of  the  ctmtnct  This  offer  was 
shown  to  have  been  on  two  occasions  In  the 
possession  of  the  clerk  of  the  cotmcll,  but 
was  subsequently  lost.  It  was  therefore 
propOT  to  prove  Its  contents  by  oral  evidence 

4.  It  was  stipulated  In  the  contract  "tbat 
said  hose  must  be  satisfactory  to  the  chief 
of  the  fire  department,  and  accepted  by  blm. 
before  the  city  of  Eureka  beccnnes  liable  for 
the  same  und«r  this  contract**  It  Is  object- 
ed tbat  this  is  an  unconstitntional  ddega- 
tlon  of  power  to  the  said  chl^.  We  cannot 
flee  the  force  of  this  objection.  The  liability 
of  the  city  docs  not  arise  by  reason  of  any 
acceptance  of  the  chief  of  the  fire  depart- 
ment for  notwithstanding  such  acceptance 
the  city  ml^t  stIU  show  that  the  contract 
was  not  In  other  respects  compiled  with. 
This  acceptance  and  satisfaction  ot  the 
chief  is  m^ly  one  of  the  conditions  safe- 
guarding the  contract,  and  Is  no  way  lUnd- 
Ing  upon  the  parties  as  a  determination  that 
the  terms  of  the  contract  have  been  com- 
plied with.  It  was  intfflided  only  to  cause 
tbe  officer  of  the  fire  d^rtment  to  perform 
the  mere  ministerial  act  of  reporting  upon 
the  quality  of  the  prc^rty  delivered  nnd». 
the  contract.  Such  stipnlations  are  usual  In 
building  contracts  between  Indtvldnals;  and. 
In  street  Improvement  contracts  entwed  into 
with  cities,  it  Is  not  unusual  to  say  tbat 
the  work  sball  be  done  to  the  satisfaction 
of  the  city  engineer,  and  this  has  never  beeu 
held  to  affect  the  validity  of  the  contract 
The  contention  of  appellant  that  the  chief 
did  not  in  fact  accept  the  hose,  and  that  the 
hose  was  not  shown  to  be  satisfactory  to 
him,  Is  settied  by  the  evidence  and  findings 
advers^y  to  said  contention.  The  evidence 
and  findings  also  show  that  the  hose  was 
deliv^ed  to  the  city  and  was  accepted  by  It; 
that  a  claim  therefw.  npon  a  blank  furnish- 
ed by  the  city,  duly  verified,  was  duly  pre- 
sented and  filed.  It  was  not  necessary  to 
attach  the  contract  to  this  claim.  It  was 
stifHclent  to  refer  to  It  In  an  intelligible  way, 
so  that  It  could  be  seen  tbat  the  claim  was 
based  on  tbe  contract  and  a  compUaore 
therewith;  and  all  this  the  claim  clearly 
shows.  The  ctHui^Int  allies  a  breach  of 
tbe  contract  when  it  says  "that  said  bill  has 
not  been  paid,  nor  any  part  thereof."  Tbe 
appeal  is  devoid  of  merit. 

The  Judgment  and  order  appealed  from 
should  be  afllrmed. 

We  cwcur:   SMITH,  C;  COOPEB.  a 

PEK  CURIAM.  For  the  reasons  girm  hi 
the  forgoing  opinion,  the  Judgment  and  w> 
der  appealed  from  ue  afibrmed. 


Digitized  by  Google 


Cal.) 


D£  TOI.NA  T.  BB  TOLNA. 


1046 


(135  CaJ.  mi 

DB  TOLNA  V.  DE  TOIiNA.  (8.  F.  2,887.) 
(Supreme  Court  ot  California.  Feb.  25,  1902.) 

DIVOHCiS— RESIDENCE  —  DENIAL  —  ISSUE  — AD- 
MISSIONS—EFFECT— TITLE  OF  NOBILITT-nJO- 
DICIAL  NOTICE  —  PINDINQS  —  APFIRMATIVB 
DEFENSE— EVIDENCE. 

1.  Where,  Id  an  action  for  dlTorce,  plaiatiff 
alleged  resideuce  in  the  state  for  more  than 
10  years  then  last  past,  which  defendant  spe-" 
ciQcallj  denied,  plaintiff's  admdBBion  in  the 
complaint  that  during  a  eonsideraUe  part  of 
that  time  she  had  lived  on  a  racht,  and  was 
sailing  the  high  seas,  going  from  port  to  port, 
was  not  inconsistent  with  ner  rendenee  In  the 
state. 

2.  Plaintiff  in  divorce  alleged  residence  in 
the  state  tor  more  than  10  years  prior  to  the 
suit,  whidi  was  begun  in  September,  1900, 
which  allegation  was  specifically  denied  by 
defendant  The  complaint  admitted  that  prior 
to  April.  1809,  plaintiEE  had  lived  with  defend- 
ant on  board  a  yacht  on  the  high  seas.  Held, 
that  the  admissions,  relating  as  they  did  to  a 
time  prior  to  one  year  before  suit,  were  im- 
material, and  did  not  remore  the  iasne  u  to 
plaintiff's  residence  from  the  suit,  so  as  to 
make  a  finding'  thereon  outside  the  issues. 

3.  The  court  will  not  take  judicial  notice 
that  a  defendant  Is  a  resident  ot  Austria  be- 
cause he  affixes  to  his  name  a  dtie  of  nobility, 

4.  Who-e,  in  a  suit  for  divorce,  plaintiff  al- 
leged deseilion  on  a  certain  day,  and  defend- 
ant alleged  in  his  answer  that  plaintiff  de- 
serted him  on  the  same  day,  a  fiudmg  that  de- 
fendant on  the  day  alleged  deserted  plaintiff 
is  a  finding  on  defendant's  affirmatiTe  defense 
in  effect  that  plaintiff  di4  not  deswt  him  on 
the  day  alleged. 

5.  W  here,  in  an  action  for  divorce,  plain- 
tiff alleged  desertion  on  a  certain  date,  and 
defendant  in  liis  answer  alleged  that  plaintiff 
deserted  him  on  that  date,  defendant  cannot 
complain  that  there  was  no  finding  on  his 
afflrmative  defense,  it  not  appeanng  that 
there  was  any  evideuce  offered  as  to  anch  de- 
fense. 

CommiasionerB'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  Son  Francisco;  George  H.  Bahrs,  Judge. 

Action  for  divorce  by  Ella,  Countess  Fea- 
tetics  De  Tolna  against  Rodolph,  Count  Fea- 
tetlcs  £>e  Xolna.  From  a  Judgment  in  favor 
ot  idaintUf,  defendant  appeals.  Afflnued. 

Loewy  &  Gntsch,  for  aKf^Uant  B.  S. 
Pnisbnry,  for  respondent. 

GOO^S,  C.  Tlilg  appeal  is  from  a  judg- 
ment awarding  the  plaintiff  a  divorce  and 
■  comes  here  on  the  Jodgment  roll  alone.  No 
qnestlon  ia  raised  as  to  the  sufficiency  of  the 
erldmce  to  justify  the  findings,  nor  as  to  the 
rulings  of  the  court  on  tbe  trial.  It  Is  ar- 
gued by  appellant  that  the  finding  as  to  plain- 
tiff's residence  is  outside  o(  the  issues  made 
by  tlie  pleadings,  and  hence  erroneous.  The 
ramplalnt  contains  three  counts,  and  In  each 
count  It  Is  alleged  "that  plaintiff  Is,  and  for 
more  than  ten  years  last  past  has  been,  a 
re8ld«it  of  the  state  of  CaUfomla,  and  of  the 
city  and  county  of  San  Francisco,  and  Is  now 
a  resident  and  inhabitant  of  said  dty  and 
county."  Defendant,  In  his  answer,  specific- 
ally denied  tbe  allegation.  The  tact  that  the 
complaint  alleges  that  from  October,  1893, 
until  April,  1899.  the  plaintiff  and  defendant 
Ured  on  tbe  yacht  Tolna  does  not  show  that 


plaintiff  vat  not  during  all  said  time  a  resi- 
dent of  the  state  of  California.  Tbe  onestion 
of  residence  is  to  be  determined  by  the  fact 
€t  each  particular  case,  and  mnch  depends 
ujfou  the  IntaiUoD.  Tbe  fact  that  plaintiff 
was  sailing  the  high  seas  with  defendant, 
going  from  pent  to  pwt  In  different  foreign 
countries,  is  not  fatally  Inctmslstent  with  her 
dalm  ot  residence  In^Callfbmlft.  The  yacht, 
for  aught  that  appears,  may  have  bem  r^^* 
tared  at  tbe  United  States  custom  house  at 
San  f^andsco,  and  saUb^  under  the  flag  of 
tbe  United  States,  daring  all  the  .tbn»  alleg- 
ed. We  know  of  no  nile  that  requires  tis  to 
take  Judicial  notice  that  defendant  Is  a  resi- 
dent ot  Austria  because  he  affixes  to  bis 
name  a  title  of  nobility.  Aside  from  this, 
tbe  all^tloiis  of  the  complaint  In  regard  to 
Urlng  on  the  yacht  relate  to  dates  and  times 
prior  to  April,  1896.  Tbls  action  was  com' 
menced  In  Septonber,  1000,  and  there  Is  not 
a  word  in  the  complaint  from  which  the  In- 
ference could  be  drawn  that  plaintiff  had  any 
other  residence  during  tills  time  for  more 
tban  one  year  prior  to  the  commencement 
of  the  action.  Tbia  was  tiie  material  point 
of  time  as  to  residence.  What  Is  said  In  tiie 
complaint  as  to  voyages  upon  the  high  seas 
and  living  upon  the  yacht  prior  to  April, 
1899,  and  even  as  to  residence  prior  to  that 
time,  may  be  regarded  as  a  false  quantity. 

Tbe  defendant  averred  In  his  answer  af- 
firmatively that  plaintiff  wintully  deserted 
bbn  on  the  20tb  day  of  April,  1889,  and  that 
she  has  ever  since  continued  to  desert  him, 
without  cause.  It  Is  now  dalmed  tiiat  the 
court  failed  to  find  upon  the  affirmative  de- 
fense 80  set  up  in  the  answer.  We  think 
the  court,  In  effect,  did  find  upon  It.  Fkiin- 
tlff,  In  her  complaint,  alleged  that  defendant 
willfully  deserted  her  on  the  20th  day  of 
April.  1889.  The  desertion  was  alleged  at  tbe 
same  date  In  both  the  complaint  and  In  the 
answer.  Tbe  plaintiff  said  the  defendant  det 
sorted  bet..  The  defoidant  relied  that  be 
did  not,  but  that  plaintiff  deserted  him.  The 
court  found  that  **oa  tiie  20tb  day  of  April, 
isra.  at  Sliagapore,  In  the  Straits  Settiement, 
tbe  defendant,  without  cause,  and  against  the 
wlU  of  the  idalntiff,  and  without  her  consent, 
willfully  and  voluntarily  separated  himself 
from  her  with  Intent  to  desert  her,  and  did 
then  and  there  desert  her,  and  th«aafter  for 
more  than  one  year,  and  until  tbe  commence- 
ment ot  this  suit,  continued,  and  has  ever 
since  tbrai  continued,  without  cause  and  will- 
fully and  volutttari^  to  live  separate  and 
apart  from  her,'  without  her  consent,  and 
against  her  will,  and  with  Intent  to  desert 
her."  This  Is  a  finding,  In  effect,  tbat  plain- 
tiff did  not  desert  defendant.  The  finding  is 
conclusively  presumed  to  be  supported  by  tbe 
evidence  on  this  appeal,  and,  if  true.  It  fol- 
lows that  plaintiff  did  not  desert  defendant 
on  the  same  day.  Again,  a  conclusive  an- 
swer to  the  claim  of  defendant  Is  that  there 
does  not  appear  to  have  been  any  evidence 
offered  as  to  the  aSinnatiTe  defense  so  al- 
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l^tedL  When  a  party  complains  of  the  want 
of  a  finding  upon  an  tesoe  made  by  the 
Ideadli^  it  to  Incumbent  upon  such  party 
to  show  that  there  was  erldence  upon  such 
tasne  that  might  hare  Justified  a  finding  la 
his  tBTor.  It  win  be  presumed  In  favor  vt 
the  judgment  tbat  there  wasi  no  evidence  of- 
fered as  to  the  affirmative  defaise.  Hlmmel- 
man  v.  Henxy.  84  Oal.  106,  23  Pac.  1096; 
OUetti  V.  Saracco.  110  OaL  480,  42  Paa  918; 
Woodham  v.  Caine,  180  CaL  497,  62  Pac.  822. 

Finally,  it  Is  claimed  that  the  demurrer  of 
defendant  should  have  been  sustained  as  to 
the  third  count  In  plalntUTs  complaint  "So 
claim  is  made  that  the  first  and  second  counts 
do  not  each  state  facte  suffldent  to  constitute 
a  cause  of  actkm.  If  they  do,  the  Judgment 
Is  supported,  and  the  objection  to  tba  cause 
of  action  alleged  in  the  third  count  is  Im- 
materlaL  Canal  Co.  v.  KIdd,  87  Cal.  808; 
TerrUl  r.  Terrlll,  10»  Cal.  434,  42  Pac.  187. 

It  follows  that  the  Judgment  should  be  af- 
firmed. 

We  concur:   HATNES,  O.;  GRAY,  a 

PER  CURIAM.  For  the  reasons  given  tai 
the  foregoing  opinion,  the  Judgment  Is  afflrm- 
ed. 

035  CbI.  568) 

MILLEIB  V.  BAIiLBRINO.  (U  A.  934.)i 
(Sapreme  Comt  of  CBlifornia.  Peb.  24,  1902.) 

ATTORNBT  AND  CLI  ENT-«COHP  ENS  ATI  ON— AC- 
TION—C  O  M  PIAI  NT— S  U  FFI  CI  E  N  CY— FIND- 
IN  G  3-D  E  PE  N  S  B—APP£AL. 

1.  It  is  not  Bec«ssaiT,  lo  an  action  for  at- 
tornay's  fees,  to  allege  that  the  person  ren- 
deriDs  the  serrices  was  an  attorney  duly  ad- 
mitted to  practice  law. 

2.  A  person  performing  serrices  In  the  prose- 
cntiou  of  a  lawsuit  at  the  request  of  a  party 
thereto  is  entitled  to  reasouable  compensation 
therefor,  thonch  not  an  attorney. 

8.  The  failure,  io  an  action  for  attorney's 
fees,  to  allese  that  the  services  w«e  perform- 
ed by  a  duly  licensed  attorney.  If  sufficient  to 
render  the  complaint  defective.  Is  cured,  as 
agatDst  a  general  demurrer,  by  a  fiodiug  that 
the  services  were  performed  by  a  certain  law 
firm  as  attorneys  lor  ttie  defendant,  and  ttie 
complaint  is  Bo(BcieDt  to  sustnin  a  recovery, 
as  Code  Civ.  Proc.  fi§  4G&,  475.  provide  that 
no  variance  between  the  plendlnfta  and  the 
proof  is  deemed  material  oniess  it  iias  actu- 
ally misled  the  adverse  party,  and  require  the 
court  to  disregard  any  defect  in  a  pleadins  or 
proceedioff  which  does  not  affect  the  substan- 
tial rights  of  the  parties. 

4.  Where  a  client  authorizes  her  attorney  to 
employ  another  attorney  to  assist  in  the  prose- 
cution of  a  suit,  and  an  agreement  between 
the  former  attorney  and  the  client  by  which 
the  former  was  to  pay  the  latter  attorney  is 
not  disclosed  to  the  latter  attorney,  evidence 
of  such  contract  Is  inadmissible  in  an  action 
by  the  latter  against  the  client  for  attorney's 
fees. 

5.  Where  there  is  a  suhstautlnl  conflict  In  the 
evidence,  a  lindine  of  the  trial  ooort  will  not 
be  disturbed  on  appeal. 

t!.  A  finding  iu  an  action  for  attorney's  fees, 
against  a  client,  by  «□  attorney  employed  to 
aiisist  ia  a  case  by.  the  client's  attorni-y,  that 
the  latter  attornev,  as  agent  of  the  client,  em- 
ployed the  former  attorney  as  associate  coun- 
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sel,  implies.  In  the  absence  of  anything  to  the 
contraiT.  that  the  client  wss  to  pay  for  thi 
services. 

Department  1.  Appeal  from  superior 
court  Iios  Angeles  coimty;  John  Lb  Caup> 
bell,  Judge; 

Action  by  StOm  M.  MDler  against  Marta 
Amparo  BallerlAo  for  attomer'a  fees.  From 
a  Judgment  In  favw  of  the  plaintiff,  and 
from  an  order  den^ng  a  new  trial,  the  de- 
fmdant  appeals.  Afflrmed. 

Smith,  McNutt  &.  Harrison,  for  appellant. 
Hatch,  Miller  &  Brown,  for  resptrndent 

VAN  DYKE,  J.  Appeal  from  a  Jnt^ment 
In  favor  of  the  plaintiff  in  the  sum  of  (1,000,. 
and  from  an  order  denying  defendant's  mo- 
tion for  a  new  trial.  The  action  la  brought 
by  the  plaintiff,  as  assignee  of  Hatch,  Uit- 
\eT  &  Brown,  to  recover  for  services  rendered 
by  them  in  the  suit  of  Balimno  agtiust  Hal- 
lerino  In  the  sup«lor  court  of  Loa  Angdea 
county. 

The  appellant  contends  that  the  court  err> 
ed  in  overruling  the  defendant's  demturer 
to  the  plalntilTs  complaint.  The  complaint 
alleges  that  between  the  25th  day  of  March, 
1806,  and  the  Ist  day  of  June,  1897,  Hatch. 
Miller  St  Brown  rendered  services  to  the  de- 
fendant upon  her  retainer  of  them  In  the 
prosecution  of  a  suit  for  said  defendant 
against  one  Bartolo  Ballerlno,  and  In  coun- 
seling and  advising  said  defendant  relative 
to  said  suit,  and  her  Interests  therein  In- 
volved; that  said  services  are  reasonably 
worth  the  sum  of  $2,500;  that  the  same  has 
not  been  paid;  and  that  said  claim  had  been 
properly  assigned  to  the  plaintiff  by  Hatch, 
Miller  A  Brown.  In  support  of  the  conten- 
tion of  the  appellant  that  the  complaint  was 
Insufficient,  It  is  said  that  It  nowher«  ap* 
pears  that  the  parties  who  rendered  the  serv- 
ices were  attorneys,  and  tiad  a  license  to 
practice  as  such.  In  reply,  respondent  con- 
tends that  the  court  will  tahe  notice  of  who 
are  the  attorneys  at  law  practicing  before 
it  However  this  may  be,  there  Is  no  case 
cited  from  this  state  where  it  Is  bdd  to  be 
necessary  to  aver  that,  in  a  suit  tor  servteea 
rendered  by  an  attorney.  It  must  be  alleged 
that  he  Is  an  attorney  admitted  to  practice. 
Benldes,  tliere  Is  nothing  in  law  iwoblbltlng 
other  than  attorneys  from  recovering  the 
reasonable  value  of  their  services,  when  per- 
formed at  the  request  of  another.  In  the 
finding  of  the  court  it  Is  stated  that  the  law 
firm  of  Hatch,  MiUw  A  Brown  were  em* 
ployed  to  assist  in  the  prosecution  of  the 
suit  In  question,  and  that  said  law  firm  ot 
Hatch,  Miller  &  Brown  did  between  the  date 
of  said  employment  and  the  1st  day  of  June, 
1897,  perform  services  as  attorneys  for  de- 
fendant in  the  prosecution  of  said  canse, 
and  in  pursuance  of  the  employment  ot  them 
by  said  defendant;  and  the  evidence  sup- 
ports this  Qnding.  That  being  the  case.  If 
It  were  necessary  (wbliA  we  do  not  hold»- 
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ttiat  the  complaint  sbouM  have  alleged  spe> 
ctflcallj  that  the  parties  employed  were  at< 
torneys  admitted  to  practice,  the  flndlnx 
cures  the  defect  aa  against  a  general  demur- 
rer, and  the  complaint  Is  sufficient  to  support 
the  Judgment.  No  variance  between  the  al- 
legation In  a  pleading  and  the  proof  Is  deem- 
ed materia),  unless  It  actually  misled  the  ad- 
Terse  party  to  bis  prejudice,  and  the  court 
must.  In  every  stage  of  an  action  or  proceed- 
ing, disregard  any  Aefect  in  a  pleading  or 
proceeding  which  does  not  affect  the  sub- 
ctantlol  rights  of  the  parties.  Coda  Cir. 
Proc.  I)  4(Xt,  475. 

The  appellant  also  contends  that  the  court 
«rred  in  excluding  evidence  offered  In  ref- 
erence to  the  contract  between  her  attorney, 
3.  Marion  Brooba,  and  herself.  There  can 
be  no  question  that  the  defendant  author- 
ized said  Brooks  to  employ  the  firm  of 
Tlntch.  Miller  &  Brown  to  assist  her  in  the 
prosecution  of  the  suit  That  Is  testified 
to  by  Brooks,  and  admitted  by  the  appellant; 
but  she  contends  that  Brooks  was  to  pay  the 
assistant  attorneys  so  employed,  and  not 
herself.  Brooks,  on  the  other  hand,  denies 
this,  and  says  that  their  services  were  to 
be  paid  by  the  appellant  If,  as  claimed  by 
the  appellant  she  authorized  the  employment 
of  Hatch,  Miller  &  Brown  to  assist  Brooks, 
but  that  Brooks  was  to  pay  for  the  serrlces, 
It  Is  not  pretended  that  such  an  nnderstand- 
Ing  was  disclosed  to  Hatch,  MUler  &  Brown, 
or  that  they  agreed  to  look  to  Brooks  for 
thehr  pay.  Instead  of  the  appellant  Bear- 
ing upon  the  conflict  In  testimony  between 
Brooks  aud  the  appellant  an  affidavit  of 
the  appellant  on  an  application  for  an  or* 
der  for  an  allowance  by  the  defendant  in 
said  action  of  Ballerlno  against  Ballerlno  to 
pay  the  services  of  additional  attorneys  was 
introduced  tn  evidence.  In  that  affidavit 
she  says  that  "she  has  contracted  to  pay  J. 
Marlon  Brooks  the  sum  of  $7,000  for  the 
prosecution  of  said  action,  and  that  affiant 
has  contracted  with  said  Brooks  to  prose- 
ente  said  action  for  said  sum  of  $7,000;  thnt 
$6,S00  of  the  $7,000  Is  secured  by  mortgage 
upon  the  interest  of  this  affiant  In  the  com- 
munity property:  that  said  defendant  has 
contributed  nothing  to  said  cause  for  attor^ 
ney's  fees;  that  the  prc^rty  interests  are 
large,  and  that  one  attorney  Is  not  sufficient 
for  the  proper  protection  of  affiant's  rights 
in  said  action;  that  affiant  has  employed 
Hatch,  Miller  &  Brown,  attorneys  at  law,  to 
assist  said  J.  Marion  Brooks  In  the  proper 
prosecution  of  said  cause;  tbnt  afflant  prays 
this  court  that  a  rensonnble  attorney's  fee 
be  allowed  the  said  Hatch,  Miller  A  Brown, 
and  that  defendant  may  be  compelled  to  con- 
tribute such  fee."  There  was  also  Intro- 
duced In  evidence  an  application  by  her  for 
the  substitution  as  her  attorneys  of  J.  Marion 
Brooks  and  Hatch,  Miller  &  Brown  in  place 
of  said  J.  Marlon  Broolcs.  It  appears  In  evi- 
dence that  the  appellant  Is  an  Ignorant 
-woman,  not  able  to  read  or  write,  or  to  sign 


ho*  name,  except  by  a  mark.  Still,  the  affi- 
davit referred  to,  as  well  as  the  ap^ication 
for  substitution  of  attorneys.  Is  witnessed  by 
her  two  s<ms  and  daughter,  who  were  able 
to  read  and  write,  and  to  explain  the  nature 
of  the  Instrument  signed.  The  testimony  ex- 
cluded by  the  court  of  which  the  appellant 
complains,  was  in  reference  to  the.  contract 
between  Brooks  and  appellant,  and,  under 
the  circumstances  detailed,  was  entirely  im- 
materiaL  The  terms  of  that  contract  seem 
to  bare  been  well  understood  and  admitted. 
The  only  material  question  was  as  to  who 
was  to  pay  for  the  services  of  the  addition- 
al attorneys.  Clearly,  the  employment  of 
Broc^  as  an  attorney  did  not  authorize  him 
to  bind  bis  dient  In  the  employment  of  other 
attom^s,  and  render  the  client  liable  tw 
the  payment  of  their  services,  and  the  re- 
spondent does  not  claim  anything  to  the  con- 
trary. The  contention  here  Is.  on  the  part  of 
the  respondent  that  the  employment  of  the 
additional  attorneys  was  by  the  client 
throng  htf  said  attMney,  and  that  is  ad* 
mltted  by  the  client,  as  before  stated;  the 
<mly  qoestlon  being  as  to  who  was  to  be 
responsible  for  the  pay.  On  that  question 
there  Is  a  substantial  conflict  In  the  evi- 
dence, as  already  shown,  and,  that  being 
the  case,  the  finding  of  the  coint  cannot  be 
disturbed.  The  court  finds  that,  pnnuant  to 
the  authorl^  given  him.  Brooks,  "as  tiie 
agent  of  said  defendant  and  for  and  on  ber 
behalf,  retained  and  employed  the  said  law 
firm  of  Hatch.  MUIer  &  Brown  aa  associate 
counsel  to  assist  In  the  prosecution  of  said 
suit  of  defendant  against  Bartolo  Ballertno." 
This  necessarily  implies  (nothing  appearing 
tp  the  contrary)  that  the  principal,  to  wit 
the  appellant  was  to  pay  for  their  services, 
and  this  is  the  material  issue  in  the  case; 
and  the  findings  are  sufficient  to  support  the 
judgment 

The  judgment  and  order  appealed  from 
are  affirmed. 

We  concur:  OAROUTTB,  J.;  HABBI- 
SON.  J. 
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BAN  BERXARDIXO  OOUNTT  v.  BIYCB* 

SIDE  COUNTY.  (I*  A.  1.137.)' 

(Supreme  Oonrt  of  California.  Feb.  26^  1902.) 

SBTTINO  A8IDB  DBPAULT  JUDGMENT— CONDI- 
TIONAL  ORDER— PERFORMANCE— WAIVER  OW 
APPEAL— ORDER  RBCITINa  P£RF>OR MANGE. 

1.  Where  an  order  aettiDn  a  defnnit  iud«^ 
meat  aside  wai  conditlooed  on  defdidant'i 
paylnar  plaintiff  a  certain  sum  for  costs  and 
expenaes,  plaintiff,  by  accepting  such  sum.  ac- 
qiiiesc(>(1  in  the  order,  and  waived  the  ri^fat  of 
appeal  tlierefrom. 

2.  PlaintiS  couid  not  appeal  from  a  subse- 
qnent  order  recitiug.complfance  with  the  con- 
dition, and  ordering  that  the  default  and  jndg- 
ment  be  set  aside,  for  it  merely  superseded 
the  provisional  order,  which  became  definitive 
bj  the  acceptance  and  payment,  and  estab- 
lished of  record  the  fact  that  defendant  had 
complied  with  the  condition,  aud  that  the  pro- 
visional order  had  thereby  become  abscdtUe. 

'  Rabeariag  daaM  DNamlwr  10,  ■ 
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In  banc.  Appeal  from  aaperlor  court,  Los 
Angles  cotmty;  M.  T.  Allen,  Judge. 

Action  by  tbs  county  of  San  Bernardino 
against  the  county  of  Rlrerslde.  From  an 
order  setting  aside  a  default  jud^oat,  plain- 
tiff appeals.  Dismissed. 

Otis  &  Gregg,  for  appellant  J.  W.  Cortls, 
for  respondent. 

HARRISON,  J.  Motion  to  dismiss  the  ap- 
peals. Judgment  herein  was  entered  by  de- 
fault against  the  defendant  March  14,  1901, 
and  on  April  5,  1901,  the  su[>et-Ior  court  set 
the  default  and  judgment  aside  upon  the 
ground  that  they  had  been  entered  through 
tbe  mistake,  Inadvertence,  surprise,  and  ex- 
cusable neglect  of  tbe  defendant,  but  ordered 
as  a  condition  for  setting  the  same  aside  that 
the  defendant  pay  to  the  plaintiff  ¥290  as  for 
coats  and  expenses.  Tbe  defendant  complied 
witb  this  condition,  and  paid  tbe  said  sum  of 
money  to  the  plalutlff,  and  upon  a  proper 
showing  tbereof  the  court  made  an  order 
April  25tb  reciting  this  fact,  and  ordering 
that  the  said  default  and  Judgment  be  set 
aside.  June  8,  1901,  the  plalntift  appealed 
from  each  of  these  orders.  The  defendant 
has  moved  to  dismiss  the  appeals  upon  thb 
ground  that  by  receiving  the  money  from  tbe 
defendant  the  plaintiff  has  acquiesced  In  the 
order,  and  thereby  waived  fts  right  to  appeal 
therefrom. 

Tbe  orda  of  April  &tb,  being  conditional 
vpaa  the  ^yment  by  the  defendant  ..of  the 
sum  of  money  therein  named,  was  merely 
provisional,'  and  was  superseded  by  the  sub- 
sequent order  made  after  the  defendant  bad 
complied  with  this  condition.  If  the  plain- 
tiff had  been  dlssatlsffed  with  the  first  order, 
It  should  have  appealed  therefrom  before  tbe 
defendant  accepted  the  condition  and  made 
the  payment  Upon  such  acceptance  and 
payment  by  the  defendant  this  conditional 
order  became  definitive.  Tbe  second  order 
merely  established  of  record  the  fact  that  the 
defendant  had  complied  with  the  condition, 
and  that  the  previous  provisional  order  bad 
thereby  become  absolute.  The  right  to  ac- 
cept the  fruits  of  a  Judgment  or  order  and 
Uie  right  to  appeal  therefrom  are  not  con- 
current but  are  wholly  Inconsistent,  and  an 
election  of  either  la  a  waiver  and  renuncia- 
tion of  the  other.  In  re  Shaver's  Estate,  131 
Cal.  219.  63  Pac.  340;  Storke  v.  Storke,  132 
Cal.  349,  64  Pac.  578.  The  rule  and  the  prin- 
ciple upon  which  the  rule  rests  are  the  same 
whether  such  Judgment  be  the  final  deter- 
mination of  the  cause  or  an  Intermediate  or- 
der made  In  tbe  course  of  tbe  procedure. 
A  party  cannot  accept  the  benefit  or  advan- 
tage  given  him  by  an  order,  and  then  seek 
to  have  it  reviewed.  After  receiving  the  mon- 
ey which  the  court  has  directed  to  be  paid 
to  him,  he  will  not  be  heard  to  say  that  tbe 
court  erred  In  making  such  order;  and  If, 
by  the  order,  a  right  or  favor  Is  given  to  tbe 
other  party  as  the  consideration  for  making 
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such  payment  the  party  receiving  the  money 
will  be  held  to  bave  assented  to  a  grantliig 
of  the  favor  or  right  According  It  is  held 
that  where  an  order  Is  made  upon  the  con- 
dition of  payment  of  costs,  an  acceptance  of 
such  costs  Is  the  waiver  of  the  right  to  ap- 
peal from  the  order.  Radway  t.  Graham,  4 
Abb.  Prac.  408;  Lupton  t.  Jewett  19  Abb. 
Prac.  329;  Marvin  t.  Marvin,  11  Abb.  Prac. 
(S.  S.)  97;  Plats  t.  aty  of  Cohoes.  8  Abb. 
X.  C  892;  TauBBlg  t.  Hart  83  N.  Y.  Snp«-. 
Ct.  157;  Lewis  t.  Wood,  42  Ala.  502;  In- 
dependent Dlst  of  Altoooa  t.  District  Tp. 
of  Delaware,  44  Iowa,  201;  OozswtSl  y.  Col- 
ley,  22  Wis.  899;  Smith  T.  Coleman.  T7  Wis. 
343.  46  N.  W.  664;  Cook  T.  McComb.  88  Wis. 
526,  74  X.  W.  S53.  A  limitation  to  this  rale 
exists  where  a  reversal  of  the  Judgmmt  w 
order  cannot  affect  the  rtght  of  the  party 
to  the  benefit  which  he  has  secnred  thereby; 
as,  for  example  where  there  la  no  contro* 
versy  aa  to  bis  right  for  the  amount  for 
which  the  Judgment  waa  given,  bat  be  dalms 
that  he  was  entitled  to  a  greater  amount 
In  such  a  case  he  Is  not  precluded  from  an 
appeal,  even  though  he  has  recdved  tbe 
amount  awarded  blm.  '  "So  ancb  condition, 
however,  exists  In  tbe  present  case.  The 
pUlntlff  had  no  right  to  tbe  (250  paid  It  by 
the  defradant  except  upon  the  condition  that 
the  default  and  Judgment  should  be  set  aside, 
and  by  Its  acceptance  of  the  mon^  la  deemed 
to  hare  assented  to  the  order  setting  aside 
the  deftiult  and  Jndj^ent 

The  respondent  did  not  waive  its  right  to 
move  for  a  dismissal  of  the  appeals  by  stipu- 
lating to  the  correctness  of  the  bill  of  exc^ 
tlons  or  of  the  transcript  on  appeaL  It  has 
taken  no  affirmative  step  In  reference  to  tbe 
appeals  by  which  their  validity  waa  recog- 
nized, and  It  gave  notice  of  Its  Intention  to 
move  for  tbelr  dismissal  with  reasonable 
promptness. 

The  appeals  are  dismissed. 

We  concur:  GAROUTTB,  J.j  VAS 
DYKE.  J.;  McFARLAND.  J.;  TEMPLE,  J.; 
HENSHAW.  J. 

(USCaL  W) 

CLITNESS  et  al.  v.  BOWEN.  (S.  F.  8,024.) 
{Supmne  Court  of  California.  Feb.  28^  1902.) 

APPEAL— SUPERSEDEAS— ABSBNCB  OF  ORDER 
OF  JUDGE. 

Under  Code  Civ.  Proc.  |  1176.  providing 
that  au  appeal  by  the  defendsnt  Id  an  actlOD 
of  unlawful  detainer  idiaU  not  stay  proceedings 
upon  the  judgraeut  unlevs  the  juoee  or  jostice 
before  whom  the  same  was  rendered  so  di- 
rects, a  petition  in  the  supreme  court  for  a 
supersedeas  staying  proceeoinga  on  the  jodg-  • 
ment  in  auch  an  action  during  tbe  pendeDcy 
of  an  appeal  will  not  be  ^nted  where  theie 
la  DO  order  of  the  jndge  before  whom  the  case 
was  tried  directing  a  stay. 

In  banc.  Appeal  from  superior  court  Al- 
ameda  county;  S.  P.  Hall,  Judge. 

Action  by  Mary  L.  Cluness  and  otbers 
against  Charles  E.  Bowen.  From  a  Judg- 
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ment  In  twor  of  plaintiffs,  d^aidant  ap- 
peals. Petition  b7  appellant  tor  a  BOperse- 
deas  pending  tbe  appeal.  Petlttw  doiled. 

Henley  &  Costello,  for  appellant  M.  B. 
Kellogg  and  A.  E.  Shaw,  for  respondents. 

McFARLAND,  J.  This  Is  a  petition  by 
defendant  In  the  above-entitled  action,  In 
which  he  sets  forth  that  Judgment  was  ren- 
dered against  him  In  sald  aetlcm  In  the  sn- 
p^or  court,  and  that  he  has  a^tealed  there- 
from, and  asks  that  this  court,  npon  the 
filing  of  an  und»taking  here,  issue  a  super* 
sedeas  staying  said  judgment  and  all  pro- 
ceedings thereon  during  the  pendency  of  the 
appeal. 

The  action  was  <Hie  of  unlawful  detahier, 
under  section  1169  et  seq..  Code  Glr.  Proc. 
Stich  action  Is  classified  in  the  Code  under 
the  head  of  "Summary  Proceeding,"  and 
sectlcm  1176  provides  that  "an  appeal  taken 
by  the  defendant  shall  not  stay  proceedings 
upon  the  judgment,  unleas  the  judge  or  jus- 
tice before  whom  the  same  was  rwdered  eo 
directs."  In  the  case  at  bar  judgment  was 
entered  for  plaintiffs  on  Octob«  7,  1901.  A 
few  days  afterwards  defendant  therein  (peti- 
tioner her^  gave  notice  of  appeal,  and  filed 
the  statutory  $300  bond  on  appeaL  On  Oc- 
tober 16th  the  Judge  of  the  trial  court  made 
an  order  staying  proceedings  on  condition 
that  within  five  days  thereafter  petitioner 
should  file  an  undertaking  in  accordance 
with  the  provisions  of  section  945,  Id.,  with 
two  good  and  sufflcient  sureties,  fn  the  -sum 
of  $8,000.  Such  undertaking  was  not  given 
within  the  time,  although  on  the  last  of  the 
five  days  an  undertaking  in  the  sum  of 
¥2,500  was  filed.  That  order  for  a  stay, 
therefore,  fell  with  the  expiration  of  the  time 
m>ecifled.  What  occurred  afterwards,  and 
about  which  couneel  greatly  disagree,  was, 
In  our  view.  Immaterial,  hut  it  may  be  brief- 
ly stated  as  follows:  There  was  afterwards 
another  bond  filed  In  the  sum  of  $3,000.  Ob- 
jection was  made  to  the  Hufflclency  of  the 
sureties.  Notice  was  given  of  the  time  and 
place  of  Justification  before  the  trial  judge, 
and  at  the  time  and  place  named  one  <a  the 
sureties  failed  to  appear.  It  Is  claimed  by 
petitioner'  that  a  pn^er  order  was  made, 
under  section  106i,  Id.,  extending  the  time 
for  justification  for  two  days;  and  respond- 
ents d^y  that  any  such  order  was  legally 
made,  because  tbere  was  no  such  order  made 
by  the  court  or  by  the  judge  In  writing.  At 
the  adjourned  hearing  the  said  surety  ap- 
peared, but  failed  to  Justify.  Petitioner  ask- 
ed tor  another  extension  of  time  in  order  to 
procure  a  new  surety,  and  to  this  respondent 
objected  on  the  ground  that  under  section 
948,  Id.,  there  could  not  be  an  extension  over 
20  days,  and  thereupon  the  judge  said  he 
would  continue  the  mctter  to  December  12th, 
and  that  he  would  then  consider  respondents' 
objection;  and  on  said  December  12th  the 
judge  sostalned  respondents*  objection,  and 


afterwards  made  orders  rejecting  the  new 
undertaking  offered  by  petitioner,  and  ex- 
pressly revoked  the  first  order  tor  a  stay  of 
execution.  Passing  over  the  discussions  of 
counsel  as  to  the  validity  of  these  various 
orders  for  extensions  of  time,  etc.,  last  above 
stated,  the  fact  that  there  Is  In  existence 
no  order  of  the  judge  before  whom  the  case 
was  tried  directing  a  stay  of  proceedings,  as 
provided  by  section  1176.  is  a  sufficient  an- 
swer to  the  petition  ho'ein.  Th^  restriction 
of  that  section  takes  the  case  at  bar  out 
of  the  rule  declared  in  Hill  t.  Finnigan,  54 
Cal.  493,  as  at^licable  to  ordinary  civil  cases 
with  respect  to  which  there  is  no  such  re- 
striction. It  was  so  expressly  held  by  this 
court  in  McDonald  v.  Hanlon,  71  Gal.  535, 
12  Pac.  515,.  and  by  Chief  Justice  Searia  fn 
Gross  V.  Kelleher,  73  Cal.  638,  15  Pac.  363. 
For  the  purpose  of  this  petition  It  Is  Imma- 
terial upon  what  ground  the  jodge  of  the 
trial  coort  raTused  to  direct  a  stay; 

The  petition  Is  denied,  and  the  proceeding 
dismissed. 

We  concur:  BBATTT,  G.  J.;  TAN  DTKSl, 
J.i  QAROJyrtB,  J.;  TBMPLB.  J. 


UK  Cal.  «33> 
GRATER  T.  GBATBR.   <Sae.  883.) 

(Supreme  Court  of  California.  Feb.  28,  1902.) 

DIVORCE  —  CUSTODY     OP     CHILDREN  ~  SUR- 
ROUNDINGS AND  MORAL  TRAINING 
OF  CHILD— PROFANITY. 

A  decree  in-  divorce  awarded  the  custody 
of  an  infant  daughter  to  the  mother,  with  an 
allowance  for  its  support.  Thereafter  the 
mother  obtained  a  moaificution  of  the  decree, 
KiTinK  the  custody  of  the  child  to  Its  maternal 
grandmother,  but  retained  nearly  all  the  al- 
lowance for  the  child's  snppwt  for  her  own 
use;  having  subsequently  remarried.  At  the 
age  of  3^  years  the  child  had  learned  to 
swear  and  use  vulgar  language.  The  father 
was  of  ample  meaus  and  of  good  cbaracCw. 
Held  to  justify  the  modificatioii  of  the  decree 
so  as  to  award  the  custody  of  the  child  to  the 
father. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Solano  county; 
A.  J.  Buckles,  Judge.  - 

Action  by  Sadie  M.  Grater  against  Rich- 
ard Crater.  From  an  order  modifying  a  de- 
cree of  divorce  with  respect  to  the  custody 
of  the  minor  child  of  the  parties,  the  plain- 
tiff appeals.  Aflirmed. 

Jtto.  M.  Gr^ry,  for  appelant  Geo.  A. 
Lamont.  for  respondent 

COOPER,  C.  Appeal  from  wder  modi- 
fying decree  of  divorce  as  to  the  custody  of 
the  minor  child.  The  parties  Intermarried 
In  July,  1895,  plaintiff  being  then  16  and  de- 
fendant 63  years  of  age.  The  marriage  did 
not  prove  to  be  a  happy  one,  and  in  less  than 
two  years  thereafter  plaintiff  commenced 
this  action  for  a  divorce,  which  was  granted 
in  June,  1807,  on  the  grotmd  of  extreme  cru- 
sty. The  decree  awarded  platntlfl  the  sum 
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ot  93.000  !■  fnn  far  anmony  ud  tier  slum 
of  the  property,  gruted  hw  tlie  custody  of 
the  Infflnt  daughtw,  Btbel,  then  less  than  1 
j-ear  <^d.  and  dhrected  that  defendant  pay  to 
her  the  sum  of  |16  pa-  month  for  the  sop* 
port  of  the  child  for  one  year  from  date  of 
tbe  decree  and  th^eafter,  the  snm  of  |20 
per  month  until  further  ordw  of  the  court. 
These  sums  were  duly  paid,  and  no  ftiult  Is 
foimd  with  tbe  decree  up  to  the  time  of  tbe 
order  complained  of  here.  The  decree  was, 
by  consent  of  the  parties,  modified  and 
■mended  tn  July,  1897,  awarding  the  cus- 
tody of  the  chnd  to  Urs.  Ballard,  the  mothm 
of  plaintiff,  for  one  year,  and  directing  the 
monthly  aUowance  for  Its  support  to  be  paid 
her.  In  January,  1900,  Uie  defendant  made 
application  to  hare  the  decree  as  to  tbe  en^ 
tody  of  the  chnd  modified  by  awarding  tbe 
child  to  him.  After  hearing,  the  court  set 
aside  and  annulled  the  portion  of  the  former 
decree  as  to  the  custody  of  the  child  and  the 
payment  of  tbe  monthly  allowance  for  Its 
support  and  awarded  Its  custody  to  defend- 
ant ontn  the  further  order  of  tbe  court  It 
Is  claimed  tbat  the  order  Is  not  Justified  by 
the  evidence,  and  this  Is  the  main  conten- 
tion. We  have  examined  the  record  care* 
fully,  and  we  think  the  court  pn^rly  gave 
the  custody  of  tbe  child  to  defendant  It  Is 
well  established  that  In  dlrwce  proceedings 
the  conrt  has  the  power  to  vary  and  modify 
Its  decree  as  to  the  custody  of  tbe  minor 
children  from  time  to  time  as  circumstances 
change.  The  court  In  tvrlslng  and  nmdl- 
fylng  its  decree,  proceeds  upon  new  facts 
considered  In  connection  with  tbe  facts  for- 
merly established,  tbe  change  of  circum- 
stances, the  conduct  of  the  parties,  and  tbe 
best  Interests  of  the  child.  The  good  of  the 
child  is  reirarded  as  the  controlling  force  *n 
directing  Its  custody,  and  the  courts  will 
always  look  to  this,  rather  than  to  the 
whims  and  caprices  of  the  parties.  The 
morals  of  the  parents,  their  financial  condi- 
tion, their  subsequent  marriage,  tbe  age  of 
tbe  child,  and  the  devotion  of  either  parent 
to  Its  best  Interests,  are  all  factors  to  be 
weighed  and  considered  by  the  court  All 
such  applications  are  addressed  to  the  sound 
I^I  discretion  of  the  court  below,  and  its 
conclusion  will  not  be  disturbed  here,  ex- 
cept It  should  clearly  appear  that  Its  discre- 
tion has  been  abused.  In  this  case  tbere  Is 
'evidence  which.  If  trae.  shows:  Tbat  on 
the  erenlDf;  of  the  day  tbe  divorce  was 
invnted.  the  plaintiff  and  one  Buker  pro- 
ceeded to  Reno,  In  the  state  of  Nevada,  and 
there  Intermarried,  and  ever  since  have  been 
husband  and  wife.  Tliat  plaintiff  has  a 
child,  tbe  issne  of  said  marriage,  which  re- 
quires much  of  her  time  and  attention. 
Tliat  after  her  marriage  with  Buker  she 
consented  that  the  custody  of  the  child  be 
Kiven  to  Mrs.  Ballard,  her  mother.  That 
she  haa  received  the  $20  par  month,  since 
tlie  order  has  been  in  force  for  tbat  sum, 
and  has  paid  her  mother  less  than  $5  per 


montli  of  tte  cmomit,  nbic  the  iMluee  her- 
8^.  On  one  oceaaloo  she  said  she  had  an- 
other 920  piece  of  Dick  Grater's,  nbe  oU 

a  of  a  ty  fUr  husbaiid  said  that 

be  received  the  $20  per  month,  and  did  oot 
have  to  work.  The  child  at  the  time  of  the 
hearing  ot  this  motion  was  imly  about  SVfc 
years  <^d,  but  had  teamed  to  ewear  and  ose 
vulgar  language.  Plaintiff  did  not  testify 
at  tb»  hearing,  nor  show  that  she  Intended 
to  take  the  cldld  to  her  own  hone;  Tbe 
defmdaat  appeara  to  be  a  man  of  some 
means,  Industrious,  and  of  good  diameter. 
The  dilld  Is  his  only  child,  and  he  Is  anqtly 
able,  and  cxpraesea  Us  derire,  tn  take  care 
of  It  and  iwoporly  edocate  It.  It  Is  evident 
that  the  money  paid  tor  the  sivpMt  of  tbe 
child  by  defmdant  should  be  used  for  Its 
supp<Hi^  and  not  for  ttie  suppwt  of  a  new 
family  acquired  i^atntHf  since  her  di- 
vorce from  defendant  Tbt  court  was  not 
required  to  Instruct  Itself  1^  adopting  re- 
quested pnqmsltlons  of  law,  not  was  It  ce> 
quired  to  make  findings  of  fact 
The  order  should  be  afllrmed. 

We  concqr:  HAtNES,  O.:  SUITH,  a 

PER  CUBIAM.  For  tiie  reasons  given  la 
tb»  foregoing  opinion,  the  order  la  afflrmsd. 


(135  Ctl.  W» 

JOHNSON  V.  LAXODON.  (Sac:  979.)' 
(Sapteme  Oenrt  of  CaUfomla.  Fab.  27,  IVOL) 

OORPORATIOMS-INSPECnON  OT  KSCCUIM  BT 
trrO0KH(H«DBBS-MAKDAUi;8. 

Code  Civ.  Pro&  ||  1085^  1066.  aotborlM 
the  iBsnauce  of  a  writ  of  mandate  from  a  io- 
perlor  conrt  to  any  Inferior  triboaaU  board, 
or  person,  to  compel  tbe  performance  of  as 
act  which  the  law  spedally  enjoins  as  a  dntr 
moltins  from  an  office,  hi  all  cases  where 
there  is  not  a  plain  remedy  at  law.  Const, 
art  12,  I  14,  declare*  that  every  corpoiatioa 
doing  business  In  the  state  shall  maintain  an 
offlce.  In  which  ahall  be  kept,  for  iiispection  hf 
every  person  having  an  Interest  therein,  booki 
In  which  shall  be  recorded  certain  tninaac> 
tioos.  Civ.  Code,  i  877,  reqoirea  oorporatioiii 
to  keep  a  record  of  all  basiacss  traDsactioas; 
"each  records  to  be  open  to  the  InspectioD  of 
any  director,  member.  ■to<4holder,  or  creditor 
of  the  corporation."  EeU,  that  mandamns 
ma7  lasne  to  enforce  a  stockholder's  right  to 
inflpect  the  corporate  books  and  record^ 
though  the  answer  sets  np  Improper  niotiTes 
and  a  deirise  to  Injure  the  onslness. 

Commissioners*  decision.  .Department  L 
Appeal  from  superior  court  Tuba  county; 
E.  A.  Davis,  Jodge. 

Petition  for  mandamns  by  Waldo  8.  John- 
am  against  Walter  B.  Lao^don,  as  aecretaxy 
of  the  MaryBvnie  Democrat  Publishing  Com- 
pany, a  ewporatlon.  Judgment  awardtaig  the 
writ  snd  defendant  appeals.  Affirmed. 

W.  H.  Carlln.  for  appeUant  J.  B.  Ebcft 
and  Johnson  &  Redlngton,  for  respondeat 

COOPER,  a  PUIntiff.  a  stockholder  sf 
the  corporation  of  whkb  defendant  la  ssc»- 


■Behearinc  deiiM  HaMh  Ov^m 
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tary,  AleA  his  Tetifled  petition  for  a  writ  of 
mandate  to  compel  defendant,  as  such  secre- 
tary, to  permit  him  to  Inspect  the  books, 
records,  and  Journals  of  the  said  corporation. 
After  a  demurrer  was  overruled  to  the  com- 
plaint, the  defendant  answered,  and  In  his 
answer  forth  affirmatively  that  the  object 
and  purpose  of  the  plaintiff  Is  to  Injure  the 
(wrporatton  of  which  defendant  is  secretary, 
and  to  gain  Information  for  the  private  use 
of  plaintiff,  In  connection  with  two  other  cor- 
porations, of  which  plaintiff  Is  a  stockholder, 
engaged  In  a  similar  business  to  that  of  the 
corporation  represented  by  defendant.  The 
court  below,  on  motion  of  plaintiff,  made  an 
order  striking  out  the  affirmative  portion  of 
defendant's  answer.  Defendant  then  admit- 
ted in  open  court  that  he  had  refused,  and 
continued  to  refuse,  to  allow  plaintiff,  as  a 
stoclEholder,  to  inspect  the  list  of  subscribers 
and  advertising  contracts  of  the  corpwation 
represented  by  bim.  The  court  thereupon 
filed  findings  upon  which  Judgment  was  en- 
tered for  idalntiff  as  prayed.  This  appeal 
Is  from  the  Judgment. 

It  Is  cwtended  by  appellant  that  the  peti- 
tion does  not  state  facts  suflBcIoit,  and  that 
the  court  erred  In  striking  out  the  afllrmatlve 
answer.  A  writ  of  mandate  will  Issue  from 
a  BoperlOT  court  to  any  inferior  tribunal, 
board,  or  person,  to  compel  the  performance 
of  an  act  which  the  law  specially  emjoins  as 
a  duty  reenlting  from  an  i^ce,  in  all  cases 
where  there  Is  not  a  plain,  speedy,  and  ade- 
quate remedy  in  the  ordinary  course  of  law. 
Code  Civ.  Proc.  S|  10^  1086.  It  Is  provided 
in  the  ctmstltntlon  that  every  cwporatlon  do- 
ing business  In  this  state  shall  have  and  main* 
tain  an  office  or  jriace  tot  the  transaction 
of  Its  business,  whore  transfers  of  stock  shall 
be  made,  and  In  which  shall  be  kept,  for  to- 
spectlcHi  by  every  person  having  an  Interest 
therein,  books  In  which  shall  be  recorded  cer- 
tain transactions.  Const,  art  12.  |  14.  The 
Code  requires  all  corpwattons  for  profit  to 
keep  a  record,  araoi«  other  things,  of  all 
their  business  transactions;  "such  records  to 
be  opoi  to  the  inspection  of  any  director, 
member,  stockholder,  w  credlb»>  of  the  cor- 
poration." Civ.  Code,  S  377.  It  Is  admitted 
that  the  defendant  as  secretary,  has  charge 
of  the  books,  records,  and  entries  of  business 
transactions  of  the  corporation.  In  such  mat- 
ters he  represents  the  corpmitlon.  It  seems 
evident  that  it  Is  the  r^ht  of  pUtlntiff  to  In- 
spect  and  the  duty  of  defendant  to  allow 
the  inspection  of.  the  records  of  the  corpora- 
tion. As  a  stockholder,  plaintiff  is  interested 
In  all  the  affairs  and  the  management  of  the 
corpwatlfHi.  He  Is,  In  one  senses  a  part  own- 
er of  the  assets;  bis  part  being  repreeent^ 
by  the  number  of  shares  owned  by  him.  The 
corporation  ,1s  a  creature  of  the  statute,  and 
It  is  subject  to  the  constitution  and  laws  of 
the  state  under  which  it  was  incorporated, 
and  under  whose  protection  it  transacts  bnsl- 
neM.  The  action  at  law  for  damages  Is  not 
a  plain,  speedy,  or  adequate  remedy.  Such 


action  might  be  delayed  until  the  Judgment 
that  might  be  obtained  could  not  l>e  enforced. 
Tlie  very  information  sought  by  the  stock- 
holder, and  withheld  from  bim  by  the  cor- 
poration, might  be  the  basis  of  the  action 
for  damages.  The  law  does  not  contemplate 
that  the  stockholder's  right  to  an  infection 
shall  he  defeated  by  showing  that  be  could 
maintain  an  action  for  damages.  The  rem- 
edy by  mandamus  Is  the  appropriate  remedy 
of  the  stockholder  In  case  of  a  refusal  of  the 
statutory  right  High,  Extr.  Rem.  (3d  Ed.) 
S  308,  and  cases  cited;  2  Cook,  Corp.  (4th 
Ed.)  {  514.  At  common  law  the  stockholders 
of  a  corporation  had  the  right  to  examine 
at  reasonable  times  the  records  and  books 
of  the  corporation.  Id.  I  513;  Stone  v.  Kel- 
logg, 165  lU.  204.  46  X.  ^.  222,  66  Am.  St. 
Rep.  240.  But  the  writ  would  not  Issue  as 
a  matttt  of  course,  to  enforce  a  mere  naked 
right  or  to  gratify  mere  idle  curiosity,  but 
it  was  necessary  for  the  petitioner  to  show 
some  specific  interest  at  stake,  rendolng  the 
Inspection  necessary,  or  some  beneficial  pur- 
pose for  which  the  examination  was  desired. 
High,  Extr.  Rem.  (3d  Ed.)  S  310.  But  the 
great  weight  of  the  American  authorities  is 
to  the  effect  that  where  the  right  is  statu- 
tray*  it  is  not  necessary  for  the  petition  to 
aver  or  show  the  purposes  or  object  of  the 
lnspectI<HL  Neither  Is  it  any  defense  to  al- 
l^e  that  the  objects  and  purposes  are  im- 
proper, and  that  the  petltioDer  desires  to  In- 
jure the  business  of  the  corporation.  The 
clear  legal  right  given  by  the  cimstitation 
and  the  statute  cannot  be  defeated  by  stop- 
ping to  Inquire  into  motives.  If  tills  were 
Bf^  the  stockholder  would  Jbe  driven  from 
the  certain,  definite  right  given  him  by  the  - 
statute  to  the  realm  of  uncertainty  and  spec- 
ulatiim.  Hie  small  stodcholder,  whose  rli^ts 
are  as  sacred  in  the  eyes  of  the  law  as  those 
of  the  rich  owna  of  the  majority  of  stpck, 
would  be  refused  the  right  of  Inspection  giv- 
en him  by  the  statute;  and  when  he  comes 
Into  court  setting  forth  his  rights,  and  the 
fact  that  he  is  a  stockholder  and  has  been 
refused  permission  to  Inspect  the  books,  he  Is 
met  by  an  answer  of  the  corporation  setting 
forth  that  he  Is  not  seeking  the  hifonnatlon 
or  the  inspection  for  any  legitimate  purpose, 
and  that  his  motives  ai;e  improper.  In  the 
trial  of  this  aflOrmatlve  defense,  witnesses  are 
required  and  expenses  Incurred.  If  the  court 
should  find  in  favor  of  the  corporation,  and 
deny  the  petitioner's  right  he  is  driven  to 
an  appeal.  In  the,  appellate  court  he  la  met 
by  the  rule  that  a  finding  of  fact  based  upon 
confilcting  testimony  cannot  be  disturbed. 
Thus  the  certain,  adequate,  and  summary 
remedy  for  the  right  given  by  statute  Is  driv- 
en into  the  realm  of  uncertainty,  expense, 
and  delay.  Sut^  was  not  the  intoit  of  the 
frameni  of  the  constitution,  nor  of  the  legis- 
lature in  enacting  the  statute.  The  statute 
Is  founded  upon  the  principle  that  the  share^ 
holdens  have  a  right  to  be  fully  informed  as 
to  the  conditions  of  the  conporatlon,  the  man- 
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ner  In  which  Its  affairs  are  conducted,  and 
how  the  capital  to  which  they  have  contribut- 
ed 1b  employed  and  managed.  The  share- 
holder Is  not  required  to  show  any  reason 
or  occasion  for  making  the  examination.  Nor 
can  he  be  met  with  the  defense  that  his  mo- 
tives are  Improper.  People  v.  Goldstein,  87 
App.  Dlv.  550.  58  N.  T.  Supp.  306;  State  v. 
St.  Louis  &  S.  F.  Hy.  Qo.,  29  Mo.  App.  307; 
Stone  T.  KeUogg,  165  lU.  204,  46  N.  E.  222, 
56  Am.  St  Rep.  240;  Foster  v.  White,  86 
Ala.  469,  6  South.  88;  MitcheU  t.  Rubber 
Reclaiming  Co.  (N,  J.  Ch.)  24  AtL  407;  Welh- 
enmayer  t.  BItner,  88  Md.  325,  42  Atl.  245, 
45  L.  R.  A.  446;  Cincinnati  Volksblatt  Co. 
T.  HoffmelstH-,  62  Ohio  St.  199, -5*  N.  E. 
1033,  48  L.  R  A.  732,  78  Am.  St  Rep.  707; 
Dickerman  t.  Trust  Co.,  176  U.  8.  190.  20 
Sup.  Ct.  811,  44  L.  Ed.  428. 

It  may  be  conceded  that  cases  may  arise 
In  which  a  small  stockliolder,  lately  interest- 
ed In  some  other  corporation,  desires  the  In- 
fwmatlon  for  Improper  purposes.  But  we 
cannot  presume  such  purpose  or  motive,  not 
can  we  allow  It  as  a  defense  to  an  appllcatttm 
for  a  writ  of  mandate.  We  mnst  presume 
that  the  owner  of  part  of  the  stock  of  a  cor- 
poratlMi  is  Interested  In  Its  welfare  and  pros- 
perity; that  he  desires  to  know  the  condi- 
tion of  Its  business  affairs  for  the  same  rea- 
son that  any  prudent  bualnesB  man  would 
desire  to  know  the  condition  and  management 
of  his  private  affairs.  If  the  corporation 
might  be  l&Jured  In  certain  cases.  It  Is  no 
more  than  Is  often  the  case  with  lurlTate 
owners  of  property.  The  law  will  presume 
that  any  damage  done  by  a  stockholder  to 
tiie  corporation  of  which  he  Is  a  member  can 
be  recovered  in  an  action  at  law.  When  a 
case  arises  In  which  tiie  stockholder  has  ob- 
tained Information  of  a  secret  nature,  and  fur^ 
Dished  It  to  a  rival  company  or  corporation, 
to  the  Injury  and  damage  of  the  corporation 
from  whom  the  Information  Is  obtained.  It 
win  be  time  to  deal  with  it  We  do  not 
think  public  policy  demands  that  such  de- 
fense can  be  made  to  a  clear  legal  right 

We  advise  that  the  Judgment  be  affirmed. 

We  concur:   HATNE8,  a;  SMITH,  0. 

PER  CURIAM.  For  the  reasons  glren  In 
the  forcing  opinion,  the  judgment  Is  af- 
firmed. 


(US  Cal.  SOS) 

OHURCHILI,  T.  LOCIE.   (Sac  868.) 
(Supreme  Conrt  of  California.  Feb.  25, 1902.) 

WATERS  AND  WATBR  COURSES  —  WATBR 
RIQKTS— PRBSCRIPTION— PLEA  —  saFFIOISN- 
CY— VERDICT— SPECIAL  FINDING. 

1.  A  plea,  In  an  action  for  the  diversiou  of 
water,  that  defendant  has  for  11  years  openly, 
notoriously,  peaceably,  adversely,  nnintemipt- 
edly,  and  under  a  claim  of  ri^t  and  title 
thereto  used  a  certain  amount  of  the  water, 
etr.,  is  inftufflcient  as  a  plea  of  prescriptive 
riRht  to  authorize  the  admission  of  evidence 
thereof,  as  it  fails  to  allege- that  the  use  was 


adverse  to  plaintiff,  or  that  plalutflt  had  i» 
tlce  of  the  occupancy,  or  facta  suffldent  to 
charge  him  with  notice  thereof. 

2.  Code  dv.  Proc.  %  G&i,  providintc  that  m 
jury  trials  the  clerk  shall  enter  judgment  oa 
the  verdict  within  24  hours  of  return  thereof, 
nuless  it  is  set  aside  by  the  court,  does  not 
apply  to  a  suit  to  enjoin  the  diversion  of  wa- 
ter and  for  damages  therefM-.  in  which  tbers 
are  queetions  of  purely  equitable  cogulsance, 
even  though  the  case  is  submitted  to  a  iarr. 

8.  The  statute  is  merely  directory,  and  judg- 
ment may  be  entered  after  the  expiration  of 
24  hours  from  the  return  of  the  verdict. 

4.  Code  dv.  Proc.  I  625,  providing  that  in 
actions  for  the  recovery  of  money  only,  or 
specific  real  property,  the  jury,  in  their  discre- 
tion, may  render  a  general  and  special  veniirt. 
and  in  other  cases  the  court  may  direct  the 
jury  to  find  a  special  verdict,  does  not  entitle 
a  party  to  a  jury  trial  of  all  the  issues  Id  a 
suit  to  enjoin  a  diversion  of  water  and  for 
damages  therefor,  but  the  conrt  may  nuke 
findings  of  fact  and  law  as  to  evnltaUe  issnei 
presented. 

Conmilssionav'  declsltm.  D^artmeut  2. 
Appeal  from  supwlor  court;  Slsklyon  coun- 
ty; J.  8.  Beard.  Judge. 

Suit  b;  J.  OhurcbiU  against  A.  J.  Louie  to 
restrain  the  dlTerslon  of  water  and  for  dam- 
ages. From  a  judgment  In  favor  of  tiw 
plaintiff,  and  from  an  order  denying  a  new 
trial,  the  defendant  appeals.  Affirmed. 

Warren  &  Taylw.  for  appellant.  GiUis  ft 
Tapscott,  for  ref^ondcnt. 

CHIPMAN,  O.  Action  to  restrain  defend- 
ant from  diverting  the  waters  of  Butte 
creek,  Siskiyou  county,  and  for  damages. 
The  cause  was  tried  by  a  jury,  and  a  gen- 
eral verdict  was  rendered  for  plaintiff,  as- 
sessing bis  damages  at  $500.  The  court 
made  full  findings  of  facts,  and  found,  as 
did  the  jury,  that  plaintiff  was  damaged  by 
defendant  In  the  sum  of  $500;  that  plaintiff 
was  entitled  to  the  uninterrupted  flow  of 
1,000  Inches  of  water  under  a  4-lnch  pres- 
sure, flowing  through  the  stream;  and  de- 
creed that  defendant  be  restrained  from 
diverting  any  of  the  waters  of  the  creek 
"when  there  Is  not  to  exceed  one  thousas'l 
Inches  of  water,  measured  under  a  four-inch 
pressure."  Defendant  appeals  from  the 
judgment  and  from  tlie  order  denying  his 
motion  for  a  new  trial.  Defendant  presats 
but  two  questions. 

1.  It  Is  contended  that  the  conrt  erred  la 
refusing  defendant  certain  testimony  lu  sup- 
port of  his  defense  of  adverse  use  of  the 
waters  of  the  creek.  The  allegation  of  the 
answer  was  as  follows:  "And  for  a  further 
answer  defendant  shows  that  he  and  his 
predecessors  have  during  the  period  of  elev- 
en years  and  more  last  past  and  openly, 
notoriously,  peaceably,  adversely,  uninter- 
ruptedly, and  under  a  claim  of  right  and 
title  th«*eto,  used  and  appropriated  80  lucr- 
es, measured  under  a  four-Inch  pressure,  of 
the  water  of  said  Butte  creek,  for  Irrigating 
his  said  lands,  and  that  such  use  is  neces- 
sary and  proper  therefOT."  When  the  offer 
was  made  plaintiff  objected  that  the  cvl> 
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deuce  Is  Incompetoit,  Irrelevant,  Immateri&l, 
ana  not  within  the  issues  of  the  case;  and 
the  further  ohjecUon  that*  It  does  not  pre- 
aeat  a  defense,  and  the  answer  does  not 
plead  a  prescriptive  right  or  any  advene 
^8e  sufficient  to  ^ve  title  In  sustaining  the 
objectloD  the  court  r«narked:  "I  will  allow 
yon  to  Introduce  proot  on  the  appropriation, 
but  not  on  the  adverse  claim,  *  *  *  the 
claim  of  iKescrij^Te  rl^t  1  wjU  allow 
proof  as  to  the  use  of  the  water  In  rebuttal 
of  plaintiff's  case  as  to  quantity  and  contin- 
uation of  the  use;  that  Is,  as  a  defoise  to 
that  pwtlon  of  It,  under  an  affirmative  right, 
not  a  prescriptive  right,  under  the  answnr. 
I  will  allow  you  to  file  an  amendment  to  tile 
answer,  If  you  wish."  Defendant  rested  on 
his  exception,  and  did  not  otter  to  amend 
his  answer.  It  was  said  in  Water  Oo.  v. 
Richardson.  72  Oal.  596»  14  Pac.  879,  that: 
"  'Freecr^tion*  and  'limitation'  are  convort- 
Ible  terms,  and  a  plea  of  the  proper  statute 
of  limitations  is  a  good  idea  of  a  j^escrlp- 
tire  right  The  language  of  decisions  with 
retercauie  to  wMsx  rights  has  beoi  In  accord* 
ance  with  this  view."  Dtfendant  could 
have  pleaded  the  statute*  as  provided  in 
section  458,  CSode  Oly.  Proc.,  by  refwence  to 
the  appropriate  section.  He  did  not  do  this, 
but  chose  to  plead  the  facts  constituting  the 
limitation  or  i)rescriptive  right  In  dolng- 
so  It  was  Incumbent  on  him  to  plead  all  the 
elements  entering  In1»  a  prescriptive  right 
Manning  v.  Dallas,  73  Gal.  420,  15  Pac.  84. 
Had  the  p<^t  not  arlsot  whoi  the  proof 
was  ottered,  and  had  tiie  parties  proceeded 
on  the  assumption  that  the  rl^t  was  well 
pleaded,  it  would  be  too  late  now  to  ol^eet 
(Water  Co.  v.  Blchardaon,  Bupra);  but  the 
question  was  fairly  present^  the  objection 
was  tiuKly  made,  and  the  court  gave  de- 
fendant the  opportunity  to  amend,  which  he 
declined.  Was  the  prescriptive  right  snffl- 
elentiy  pleaded?  We  think  not  It  Is  not 
alleged  that  the  use  was  exdu^ve,  or  ad- 
vme  to  plaintiff.  It  does  not  appear 
against  whom  the  use  was  adverse,  nor  that 
it  was  .idverse  to  any  one.  Inasmuch  as 
actual  notice  was'  not  all^^ed.  It  was  nec- 
essary to  allege  the  use  In  such  manner  as 
to  Impart  constructive  notice.  Thompson  t. 
Felton,  54  Cal.  547.  In  Oneto  v.  Bestano,  78 
Cal.  374.  20  Pac.  743,  the  finding  of  the 
court  relating  to  the  waters  of  a  certain 
spring  was  that  "the  possession,  claim,  and 
use  at  tiie  d^endant  and  Us  grantors,  as 
in  these  findings  set  forth,  has  been  quiet 
peaceable,  open,  and  notwlons."  The  court 
said,  "This  finding  Is  clearly  Insufficient  In 
that  It  does  not  state  that  the  use  was 
adverse  or  continuous";  citing  Unger  v. 
Mo(mey,  63  Gal.  58.^  40  Am.  Bep.  100.  The 
answer  alleged  ttiat  the  defendant,  used  tiie 
wato:  'Adversely,"  but  this  was  not  an  al- 
If^tion  tiiat  the  use  was  adverse  to  plain- 
tiff. In  Water  Co.  r.  Richardson,  supra,  the 
finding  w^s  "adversely  to  the  whole  world." 
which,  of  course,  would  have  Included  plain- 


tiff, if  the  phrase  had  be«i  used  In  the  pres- 
et case.  If  It  be  conceded  that  the  term 
"uninterruptedly"  Is  the  equivalent  of  "con- 
tinnouaHy,"  and  that  tlie  term  "advove" 
meant  "in  hostility,"  still  It  was  necessary 
to  show  that  the  use  was  exduslve.  and  that 
tiie  adverse  use  "was  adverse  to  idalntlff. 
For  all  that  appears,  the  use  ml^t  have 
been  in  hostility  to  some  other  person,  but 
subordinate  to  plaintiff. 

2.  The  cause  was  tried  October  80.  1880, 
and  after  fidl  instructions  the  jury  rendered 
their  Tordlct  On  January  5,  1900,  the  court 
made  its  findings  4^  fact  ccmclUBlonB  of  law, 
and  entered  judgment  for  plaintiff.  In  the 
findings  of  fact  the  court  finds  that  the  Jury 
rendered  the  following  verdict  (setting  It 
out),  and  then  proceeds  to  make  full  findings 
of  fact  which  need  not  be  here  repeated. 
In  the  Jndgmrat  the  verdict  Is  set  forth,  and 
the  court  on  tiie  verdict  and  on  the  findings, 
adjudged  that  defendant  be  restrained  from 
using  the  waters  of  said  cre^  In  any  man- 
ner so  as  to  inevent  the  same  from  fiowlng 
to  plaintiff's  premtoes  to  tiie  extent  of  1,000 
Inches,  measured  under  a  4-tacfa  pressure, 
but  leaving  to  defoidant  any  excess  of  that 
quantity  that  may  flow  In  the  said  creek. 
.Ajpp^lant  contends  that  the  Judgment  Is  void 
because  the  court  neither  entered  Jodgiaent 
on  the  verdict  within  24  hours  nor  set  it 
aside,  and  that  Its  duty  was  to  do  one  or  the 
other;  citing  Gode  Glv.  Proe.  1  004.  It  is 
also  contended  that  defendant  wu  oititied 
to  a  trial  by  tiie  jury  of  all  the  Issues  In.  the 
case,  and  that  the  court  had  no  right  to 
make  findings  of  fact  as  it  was  the  jffovince 
of  the  jury  to  pass  upon  all  the  Issues  of 
fact  and  either  present  special  findings  or  a 
general  verdict— citing  Id.  |  ffiSi;  and  that 
the  court  was  powerless  to  do  more  than  set 
the  v«:dlct  atdde.  This  was  not  such  a  case 
as  would  authorise  the  cleA  to  enter  judg- 
ment on  the  verdict  under  sectltm  664.  There 
were  questions  of  purely  equitable  cogni- 
sance, which  the  court  alme  could  deter- 
mine; and.  If  the  'jury  had  been  dhrected  to 
find  specifically  on  questi<»is  of  this  char- 
acter, theh'  finding  would  not  have  been  con- 
clualve  on  the  court  The  section  referred 
to  Is  dhvctwy,  and  It  was  not  necessary  to 
the  validity  of  the  judgment  that  it  should 
be  enta«d  within  24  hours.  If  the  judg- 
ment had  been  such  a  one  as  the  <derk  could 
enter,  defendant  might  have  moved  the  court 
for  an  order  directing  hizn  to  do  so.  Bank 
V.  Wolff,  79  Cal.  69,  21  Pac.  661.  748.  Ap- 
pellant errs  In  assuming  that  he  had  a  right 
to  try  all  the  Issues  before  a  jury,  and  that 
the  court  had  no  power  to  make  findings. 
He  relies  on  Donahue  v.  Helstee,  88  Cal. 
121,  25  Pac.  1096.  22  Am.  St  Bep.  283,  which 
was  an  action  In  form  to  quiet  titie.  This 
case  Is  Instructive  as  dining  the  right  to 
a  Jury  under  section  738,  Code  Civ.  Proc.,  hut 
the  court  was  careftil  to  limit  the  decision 
to  a  case  "whm  the  answer  shows  that  the 
defendant  was  rightfully  In  possession,  and 
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was  ousted  by  plaintiff,  and  wrongfully  kept 
oat  of  possession";  and  It  was  said,  "Upon 
the  trial  of  those  Issues  the  defendant  Is  en* 
titled  to  a  Jury."  In  Crocker  v.  Carpenter, 
98  Cal.  418,  33  Pac.  271,  the  action  was  to 
gulet  title,  and  Donahue  r.  Melster,  supra, 
was  dlatln^ulshed  and  explained,  and  It  was 
shown  to  apply  to  cases  where  the  Issues 
were  of  a  purely  legal  character.  It  was  held 
that  defendants  were  not  entitled  to  a  jury 
for  the  trial  of  the  equitable  Issues  pre- 
sented. In  the  case  at  bar  there  was  a  Jury, 
and.  the  verdict  determined  all  the  legal  Is- 
sues In  favor  of  respondent  The  principal 
equitable  Issue  Is  whether  defendant  should 
be  enjoined  from  Interfering  with  plaintiff's 
use,  which  It  la  alleged  and  found  would,  If 
continued,  be  to  bis  Irreparable  Injury.  We 
cannot  see  that  the  case  differs  materially 
from  McLaughlin  v.  Del  Be,  64  Cal.  472,  2 
Pac.  244,  and  Churchill  v.  Baumann.  104  Cal. 
369.  86  Pac.  93,  38  Pac.  43.  In  the  latter  of 
these  cases  the  chief  Justice  said  In  a  dissent- 
ing opinion  that  on  the  question  of  damages 
plaintiff  was  entitled  to  a  Jury.  Even  If 
this  be  conceded,  defendant  cannot  com* 
plain,  because  he  had  a  Jury,  and  It  assessed 
the  damages,  and  the  court  adopted  the  ver- 
dict. Besides,  It  appears  that  defendant  Is 
not  Injured  by  the  findings  of  the  court, 
since  the  verdict  was  general;  and  It  Is  not 
claimed  that  any  findings  of  fact  were  not 
supported  by  the  evidence,  nor  la  It  contend- 
ed that  iany  finding  Is  not  Included  In  the 
general  verdict.  Conceding  the  findings  to 
be  unnecessary,  they  were  harmless.  But 
they  were  clearly  proper  for  the  disposition 
of  the  equitable  braocb  of  the  case. 

The  Jadgment-  and  csder  abonld  be  af- 
firmed. 

We  coneor:  ORAT,  &;  HATNBS,  <X 

FBB  CURIAM.  For  tbe  reaaoiis  given  in 
tbe  forcing  opinion,  tbe  Judgment  and  or- 
der ate  affirmed. 


ass  Cal.  6«1) 

NEVILLS  T.  MOOBE  MIX.  00.  et  aL* 
WILLIAMS  r.  NEVILLS  et  «L    (Sac.  884.) 
(Snptcme  Court  of  OaUfonda.  Feb.  24,  1908.) 

PAJtTNBRSHIP— SERVICB8  BT  PARTNEB-OOH- 

PBNSATION— BVIDENCS— TRIAL- 
PINDINOS— APPEAL. 

1.  Where,  In  an  action  between  copartners, 
one  of  them  claimed  compensatloa  for  service* 
as  manager  uuder  an  alleged  contract  of  em- 
ployment, his  testimony  that  be  bad  an  agree- 
ment with  his  copartners  with  reference  to 
compenastioD,  that  they  understood  he  was  to 
get  a  salary,  and  thst  they  said  they  would  do 
what  was  right,  waa  Inanffldent  to  establish 
an  express  contract. 

2.  PlatntitF.  who  was  a  member  of  a  mlnlug 
corporation,  and  employed  on  a  salary  as  man- 
ager of  its  niine,  consented  to  act  aiao  as 
manager  of  a  mine  purchased  by  a  copertnei^ 
ship  compoaed  of  the  members  of  the  corpora- 
tion, and  subsegnently  claimed  compensatioa 
for  Si  months'  serrices  as  manager.  He  had 
made  monthly  reports  showing  receipts  and 
expenses  of  both  mines,  in  which  h»  charged 

'  Bsbsartac  dsaM  Hanth  ff,  UOS. 


his  salary  dae  from  the  corporation,  but  mads 
no  charge  for  services  In  tiie  partnership  mlscs. 
The  secretary  and  aoditor  of  the  compsniw, 
wlio  received  a  BalRr7  only  from  the  corpora- 
tioD,  did  not  know  that  plaintiff  daimed  a 
salary  from  tbe  partnership,  and  in  a  com- 
plaint by  the  plaintiff  against  the  partnenhlp 
for  advances  he  made  no  sdch  claim,  tbonin 
subsequently  stipulations  were  entered  into, 
the  first  of  which  was  that  h»  waa  eotitlcd  to 
compensation,  and  the  second,  which  was  fflefl 
In  the  case,  that  h!a  comiriaint  might  be  amenA* 
ed  so  as  to  demand  compensation.  Held,  that  a 
finding  by  the  court  that  there  was  no  implied 
contract  for  compensation  would  not  be  dia- 
turb«m. 

3.  Evidence  that  plaintiff  made  no  dalm  tat 

coDipensation  nntO  shortly  before  trial  wu 
relevant. 

4.  Where  the  facts  found  by  the  cent  an 
such  as  might  antborise  different  Inferencei, 
it  will  t>e  assnmed  that  the  ooe  drawn  by  tba 
trial  court  waa  one  that  wpnld  uphold,  ratluc 
than  defeat*  the  Jndgmoit. 

GommisiMonav'  decision.  Departmcot  L 
Appeal  tnm  anpolor  coor^  Oalaveraa  cosi* 
ty;  a  V.  Gottacfaalk,  Judge. 

Action  by  WUUam  A.  NevUla  agalaat  tht 
Moore  Mining  Company  and  othera  and  aa 
actum  by  Henry  F.  WllUama  agalnat  Wt- 
Ham  H.  NevHls  and  othera.  Tbe  aettoBi 
were  eonaolldated.  and  tnm  an  Inteitoea- 
tory  Judgment  aald  NertDa  an^eala.  At 
firmed. 

E.  L.  Campbell.  John  F.  Davis,  and  T.  J. 
Soilnsky,  for  appellant.  Page,  McCntchea 
&,  Eells  and  Page,  McCutchoi,  Harding  ft 
Knight,  for  respondents. 

CHIPMAN\  C.  In  Januarg,  1885,  appel- 
lant, Wm.  A.  NevUls,  and  defendants  John 
P.  Jones,  John  Fiemmlng,  and  D.  C  NIcholi 
were  owners  of  all  the  capital  stock  oC  a 
corporation  called  the  Amador  Timnel,  Uni 
&  Mining  Company,  whose  property  was  sit- 
uated in  Amador  county.  NevUls  was  ap- 
pointed superintendent  of  the  company  at  a 
salary  of  $250  pM  month,  and  Inuoedlatdy 
began  work  on  the  mine.  About  three 
months  later.  In  April  or  May,  18SS,  these 
same  parties  formed  a  mining  copartner 
ship  for  the  purpose  of  working  the  so- 
called  "Moore  Mining  Property,"  which  the; 
purchased  In  1884  and  on  which  NevlUs  had 
a  bond.  At  the  request  of  hla  copartnen, 
Nevllls  became  superintendent  also  of  tht 
Moore  mine,  and  he  managed  tbe  active  <v 
erationa  of  both  properties  until  about  No- 
vember, 1888.  September  8.  1889.  Nevllls- 
commenced  an  action  in  the  superior  court 
of  said  county  agalnat  his  copartners,  alleg- 
ing that  be  had  made  certain  advances  to 
the  copartnership  in  excess  of  the  amoant 
due  from  him,  and  setting  forth  the  amoonti 
claimed  to  be  due  from  each  of  his  co];iart- 
ners.  In  this  action  William  Flemmini 
was  made  a  defendant,  aa  successor  In  in- 
terest o'f  John  Fiemmlng,  and  ooe  W.  D- 
Garland  was  also  made  a  ^defendant  si 
claiming  some  Interest  through  defendant 
Xicbots.  An  accounting  was  asked,  and  s 
dissolution  of  the  partnership,  and  a  sal*  of 
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the  property  to  enforce  tbe  lien  for  the 
amounts  due  plaintiff.  On  Xorember  21, 
180R,  Henry  F.  WilUania  commenced  an  ac- 
tion for  partition  of  fbe  Moore  mining  prop- 
erty, ciaimlng  for  himself  an  interest  there^ 
in.  The  two  causes  yrete  consolidated  and 
transferaed  to  Calaveras  connty  for  trial, 
and  were  there  tvied  In  November,  1898.  At 
the  trial  Nerills  claimed  compensation  as 
superintendent  of  the  Moore  mine  for  31 
months*  servl<^,  and  for  care  subsequently 
bestowed  oo  tbe  property,  and  thia  is  tbe 
issue  now  here  for  review.  The  court  found 
that  there  was  neither  an  egress  nor  an 
implied  agreement  entered  Into  by  his  co- 
partners to  pay  Nerills  anything  for  bis 
mrviceB,  and  It  was  so  adjudged  in  the  In- 
terlocutory decree,  which  plaintiff  Ner- 
ills appeals  on  bill  of  exceptions. 

1.  Whether  there  was  an  express  agree- 
ment to  pay  appellant  a  salary  for  superin- 
tending the  Mowe  mine  rests  mainly  upcm 
hla  testimony.  Nerills  testified  as  follows: 
"I  had  an  agreement  with  my  partnos  with 
reference  to  compensation  to  be  paid  me  for 
services  as  snperlntendeat '  of  the  Moore 
Mining  Company.  When  they  first  bought 
in  tbe  mine,  they  decided  to  go  to  working 
it,  and  wanted  me  to  take  tbe  superintend- 
ency.  I  did  not  want  it,  as  I  was  already 
superlntoiclent  of  the  Amadcff  Tunnel,  Mill 
&  Mining  Company.  There  was  no  salary 
stated  \bat  I  was  to  get.  I  recollect  I  had 
a  conrersation  with  John  Flemming  and 
John  P.  Jones.  Mr.  Flemming  Is  dead  now. 
I  told  them  I  was  already  superintendent 
of  the  other  mine.  They  said  If  I  would 
take  charge  of  the  Mowe  mine  tfa^  would 
like  me  to  do  It,  and  I  consented  to  do  It, 
and  I  did  take  charge  of  the  Hoore  mine  as 
snperlntendmt  from  that  time,  and  I  so 
continued  to  act  as  snperintend«it  for  thlr- 
^-<Hie  months  or  thirty-four  months,— the 
number  of  months  is  stated  in  the  stipula- 
tion. I  don't  think  the  question  of  the 
amouht  of  my  compensation  was  discussed. 
I  was  to  get  a  fair  compensation.  I  nerer 
put  in  a  claim  for  salary  because  th^e  was 
never  any  money  on  hand.  *  •  •  Q.  Sub- 
sequent to  your  conversation  with  the  par- 
ties yon  have  named,  was  there  any  knowl- 
edge OS  undoistanding  on  the  part  of  the 
otlier  members  of  tbe  copartnership  as  to 
your  compensation?  A.  I  suppose  there 
was.  I  don't  know  positive.  They  all  must 
have  known  about  It  They  all  knew  I  was 
superluten^nt  of  the  mine.  I  was  recc^- 
ntzed  as  superintendent  of  the  mine  by  all 
parties,  as  near  as  I  know."  The  witness 
then  describes  fully  his  work  at  both  mines 
as,  superintendent,  from  which  it  appeared 
that  he  had  full  charge  of  the  Moore  mine, 
and  performed  much  and  arduous  labor,  su- 
pervised the  development  work,  building  and 
operating  tbe  mill,  unaided  by  any  of  hts 
partners,  made  reports  regularly  each  month 
as  superintendent,  advanced  money  beyond 
his  share  of  the  expenses,  employed  40  men 


in  the  mine  and  directed  their  work;  In 
short,  gave  all  his  time  and  energies,  whm 
not  reqidred  at  the  tunnel  company's  mine, 
to  operating  the  Mowe  mine,  and,  so  far  as 
the  evid«iee  shows,  to  the  satisfaction  of' 
his  partn«^  at  least  until  about  tbe  time 
the  mine  was  closed  down.  He  was  asked 
by  bis  counsel  whether  he  had  any  convert 
satlon  with  Nichols  as  to  compensation,  and 
answovd,  "I  don't  ranembw  having  any 
conversation  as  to  the  salary,  because  it  was 
always  undwstood  that  I  was  to  get  a  sal- 
ary," The  answra*  was  strickoi  out  on  mo- 
ticm.  Tbe  question  was  repeated,  and  he  an- 
swered, "He  knew  I  was  to  receive  compen- 
sation." 'This  answo*  was  also  stricken  out, 
and  the  question  was  again  repeated.  "A. 
If  I  am  allowed  to  answer.  I  will  teU  yon. 
My  recollection  now  is  that  be  was  present 
when  Jones,  John  Flemming,  and  myself 
were  talking  about  it  I  am  satisfied  he  was 
pi-esent  at  that  conversation.  We  were  talk- 
taig  about  It  the  first  time  before  Flemming 
went  East."  He  was  asked  what  was  said 
at  that  conrersation,  and  replied:  "A. 
There  was  some  mention  about  it  because 
they  understood  I  was  to  get  a  salary."  He 
was  asked  what  each  of  these  three  part- 
ners said,  and  replied:  *'A.  I  hare  abready 
stated  they  wanted  me  to  be  superintend- 
ent and  salary  to  be  determined  afto^ards. 
I  didn't  care  to  do  it  I  had  as  much  work 
as  I  could  do.  They  said  they  would  do 
what  was  right  I  couldn't  tell  exactly 
what  the  wor^  were,  but  tbey  were  words 
to  that  effect."  Further  on  In  bis  testimony 
he  said.  "Senatinr  Jones  always  nnderstnod 
I  was  to  get  a  salary."  Upon  this  testimony 
the  court  found  that  no  express  contract 
was  prored.  "An  express  contract  is  one 
the  terms  of  which  are  stated  in  words."  ■ 
CIr.  Code,  i  1020.  Such  a  contract  need 
not  be  in  writing,  but  whether  oral  or  writ- 
ten, there  must  be  certainty  and  deflnlteness 
as  to  the  language  or  words  used  In  express- 
ing tlie  terms  of  the  cimtract  and  in  show- 
ing a  meeting  of  the  minds  of  the  parties  as 
to  the  terms.  Consent  is  one  of  tbe  essen- 
tials to  the  existence  of  any  contract  (Id.  | 
1550).  and  must  be  "communicated  by  each 
party  to  the  other"  (Id.  S  1G56).  Before  the 
court  can  say  that  an  express  contract  Is 
pr6ven,  there  must  be  B«netbing  more  than 
the  deductimis  or  concIusIcHis  of  tbe  witness 
from  the  words  used.  When  the  witness 
said,  "I  had  an  agreement  with  my  part- 
ners with  reference  to  compenHatloo,"  "they 
understood  I  was  to  get  a  salary,"  "I  was  to 
get  a  fair  compensation,"  and  like  expres- 
sions, the  witness  was  but  stating  his  con- 
clusion. In  the  absence  of  any  words  or  Ian- 
gunge  used  by  any  one  of  tbe  partners  la 
tbe  presence  and  bearing  of  the  others,  and 
hi  the  absence  of  any  words  m  language 
used  by  the  witness  to  bis  partners  stating 
that  he  would  not  undertake  the  additional 
responsibility  without  additional  pay,  to 
which  they  assented  by  some  language  or 
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words  or  conduct  of  definite  import,  we  can- 
not say  tbe  court  erred  in  finding  that  there 
was  no  express  contract. 

2.  Was  there  an  Implied  agreement  to  pay 
NevUls  a  salary?  The  general  rule  1b  that 
a  partner  Is  not  entitled  to  any  compensa- 
tion for  services  rendered  1^  him  to  the  co- 
partnership. Osment  v.  McElrath,  68  Cal. 
4G6.  9  Pac.  731,  58  Am.  Hep.  17;  Civ.  Code, 
8  2413.  It  has  frequently  been  decided  that 
all  parties  to  a.  copartnership  may  not  only 
by  express  contract  agree  that  a  partner  may 
receive  compensation  for  auch  sorvice,  but 
that  the  law  will  imply  an  agreement  to  com- 
pensate him  under  certain  circumstances. 
Tbe  question  is  one  of  evidence,  and  it  was 
for  the  trial  court  to  determine  whether, 
from  the  facta  and  circumstances,  a  contract 
was  proven.  It  appeared  that  appellant  was 
requested  by  bis  partners  to  take  charge  of 
the  work,  and,  as  already  stated,  bei  did  bo, 
and  rendered  satisfactory  and  valuable  serv- 
ices. His  partners  in  the  Moore  mine  were 
oo-stockbolders  with  blm  In  the  c<»pwatlon 
propoty,  and  they  made  him  Buperlntendent 
of  that  mine  at  a  salary  of  $260  per  month. 
He  resided  at  the  corporation's  mine,  but  vis- 
ited the  Moore  mine  almost  daily.  It  ap- 
peared also  that  aj^lant  made  reports  In 
writing  monthly,  s(howing  expenses  and  re- 
ceipts fear  both  mines,  and  charged  up  his 
salary  In  eacb  report  concerning  the  cor- 
porattoD  pnqperty;  but  he  made  no  charge 
or  memorandum  of  any  charge  for  services 
tat  the  Moore  mine,  toe  tbe  reasMi,  as  he  tes- 
tified, that  there  were  no  funds  to  pay  it 
That  he  made  any  dalm  or  had  any  under- 
standing for  compensation  was  not  known 
to  tbe  secretary  and  auditor  ot  the  com- 
panies, and  this  offlcw  recced  a  salary 
from  the  cwporation,  but  none  from  tbe  com- 
pany. In  February,  1888,  tbe  former  secre- 
tary made  out  an  account  which  he  testified 
was  the  basis  NevUla^  action  against  bis 
partners.  ThlB  account  pmiported  to  g^ve  tbe 
txOal  ecpenses,  the  payments  made  1^  each 
partna!>,  and  the  balance  due  ttom  each  to 
the  other  to  equalise  their  several  accoontB. 
la  his  comidalnt,  filed  In  1889,  Nevllls  said 
nothing  about  any  claim  for  services,  nor 
did  be  make  any  claim  tiierefw  until  short- 
ly before  the  trial  of  the  consolidated  causes 
In  1898.  At  the  trial  two  stipulaUtms  were 
altered  Into,  covering  most  of  the  facts  In- 
Tolved.  On  the  questimi  now  here  it  was  at 
first  Btipulated  that  on  account  of  certain 
enumerated  services  NevlUs  "is  entitled  to 
compnuatlon  therefor,  and  such  compensa- 
tion shall  be  such  as  the  court  shall  fix  and 
determine."  This  stipulation  was  entered 
Into  November  28»  189^  and  was  filed  No- 
vember 80. 189a  On  November  2»0i  another 
stipulation  was  entered  Into,  which  was  filed 
on  Novnntier  28th.  By  it  the  parties  stipu- 
lated tliat  tiie  qneation  of  Nevllls'  compensa- 
tion should  be  beard  without  am«idlng  the 
pleadings,  "and  said  Nevllls*  com^alnt  shall 
be  deemed  to  have  demanded  comp^atlon 


and  amended  accordingly,  and  that  do  ad- 
vantage will  be  taken  by  aiiy  one  whaterer 
of  the  fact  that  no  claim  for  such  compenn- 
tion  has  up  to  the  present  time  been  spe- 
cifically made  by  any  allegations  Id  tbe 
pleading  In  either  of  said  actions;  tnit  sodi 
claim  for  compensation  shall  be  deemed  to 
have  been  made  by  the  pleadings,  the  fullest 
and  fairest  oppcHiiunlty  t>eing  accorded  Mr. 
Nevllls,  by  this  stlpniaticm  in  this  matter,  of 
presenting  his  claim  for  compensation  to  tbe 
court,  and  of  having  the  same  beard,  passed 
upon,  and  determined;  and  tbe  stipulatiOB 
heretofore  entered  Into  with  regard  to  tbe 
Issues  in  these  cases  is  hereby  amended  la 
the  foregoing  particulars  to  read  as  above 
with  regtuxl  to  such  compensation."  We  do 
not  think  it  can  fairly  be  claimed  that  tbe 
stipulations  entered  Into  were  intended  to 
admit  a  liability  to  Nevills  for  eompensatioa 
The  first  one  was  so  intended,  but  tlie  sees 
ond  one  shows  tbat  tbe  parties  finally  agreed 
to  submit  tbat  issue  to  the  court,  and  to  agree 
tbat  the  i^eadlngs  need  not  be  amended  as 
to  that  Issue.  Tbe  stipnlatifat  cntalnly  did 
not  admit  that  in  his  complaint  as  originally 
filed  Nevills  alleged  a  ,clalm  toe  cmnpensa- 
tion.  It  may  be  that  In  view  of  all  tbe  facts 
and  circumstances,  of  wbldi  the  principal 
ones  have  been  stated,  the  trial  court  might 
with  Justice  and  propriety  have  decided  fa- 
vorably to  appellant.  But  we  do  not  see 
how  tills  court  can  interfere  with  the  cm- 
cluBlon  reached.  The  rule  governing  this 
court  iB  concisely  stated  as  follows:  "The 
inference  of  one  fact  from  others  must  be 
made  by  the  trial  court,  and,  if  the  factt  it 
has  found  are  sndi  as  m^ht  authorize  differ 
■«it  Infwences  therefrom,  It  will  be  assumed 
that  the  Inference  nmde  by  the  trial  coort 
was  one  that  will  tqpliold  rather  than  defeat 
tbe  Judgment"  Gould  r.  Baton.  Ill  CaL 
039.  44  Pac,  819,  92  Am.  St  Rep.  201,  dthig 
Breeze  v.  Brooks,  97  Cal.  72,  31  Pac.  742,  22 

R.  A.  %7.  See,  alBo^  Canhape  r.  Bank,  US 
Cal.  82,  60  Pac.  310. 

3.  The  circumstance  that  Nevills  made  do 
claim  for  comrensatlon  until  shntly  b^«e 
the  trial  was  relevant  evUence,  and  was  ai- 
titied  to  some  weight;  and  tbe  testlnuMiy 
of  the  witness  Halsey  on  that  point  was 
propwly  admitted. 

It  ia  advised  that  the  judgmrat  be  affirmed. 

We  concur:  GOOPEB,  C;  ORAT,  C. 

PEE  CURIAM.  For  the  reasons  given  in 
the  foregoing  opioit^i,  the  Judgment  is  af- 
firmed. 

(6  Cal.  Unn».  tfO 

THOMASON  et  al.  v.  RICHARDS.  (S.  F. 

2,700.) 

(Supreme  Court  of  California.   Feb.  27.  1902.) 

MUNICIPAL  CORPORATIONS-STRjBBT  IICFROVE- 
M  ENTS— CONTRACT— ACCKPTANCK 
—EVIDENCE. 

1.  In  an  action  to  recover  on  a  paving  con- 
tiact,  where  plaintiff  had  read  in  evid^Ke  i 
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written  contract,  under  the  terme  of  which 
plaintiff  agreed  to  pave  the  street  In  front  of 
defeudiiut'a  premiseii  to  the  satisfaction  of  the 
superintendent  of  streets,  a  resoluUon  of  the 
board  of  uupervisora  stating  that  the  work  had 
been  constructed  to  the  satisfaction  of  the  sn- 
perintendent,  and  accepting  the  same,  was  com- 
petent evidence. 

2.  EvideDce  as  to  the  character  of  concrete 
work  in  the  street  after  the  date. when  the 
work  had  been  accepted  by  the  street  super- 
intendent was  incompetent,  especially  when 
there  was  nothing  to  show  that  it  related  to 
any  of  the  work  for  which  plaintiff  sought  to 
recover. 

CommlBsIoners'  decision.  Department  1. 
Appeal  from  auperior  court,  city  and  county 
of  San  Francisco;  J.  C.  B.  Hebbard,  Judge. 

Action  by  E.  B.  Thomascm  and  ottaeri 
against  G.  H.  Richards.  From  a  judgment  in 
favor  of  ^aintiflB,  defendant  appeals.  Af- 
firmed. 

D.  H.  Whlttemore,  for  a^ellant    J.  0. 

Bates,  for  respondents. 

COOPER,  C.  Action  to  recover  upon  a 
contract  for  certain  work  In  paving  the  pub- 
lic street  In  front  of  defendant's  ^mlses. 
Findings  were  filed,  upon  which  judgment 
■was  entered  for  plaintiffs  as  prayed.  The 
findings  are  not  questioned,  nor  Is  It  claimed 
that  the  judgment  is  not  the  legal  conclusion 
from  the  facts  found. 

Plaintiffs  offered  and  read  In  evidence, 
without  objection,  a  written  contract,  under 
the  terms  of  which  the  plaintiffs  agreed  to 
pave  the  public  street  In  front  of  defendant's 
premises  "to  the  satisfaction  of  the  superin- 
tendent of  public  streets,  highways,  and 
squares  of  the  said  city  land  county."  Plain- 
tiffs then  offered  In  evidence  a  resolution 
of  the  board  of  supervisors  of  the  city  de- 
claring and  stating  that  the  work  bad  been 
constructed  to  the  satisfaction  of  the  super- 
intendent of  streets,  and  accepting  the  same. 
'  To  this  offer  defendant  objected  upon  the 
ground  that  It  was  Irrelevant,  Immaterial, 
and  incompetent,  and  It  Is  now  claimed  that 
the  ruling  of  the  court  admitting  the  resolu- 
tion was  erroneous.  We  think  the  resolution 
was  not  subject  to  the  objections  made  to  It 
It  was  a  part  of  the  contract  that  the  work 
rtiould  be  done  to  the  satisfaction  of  the 
superintendent  of  streets.  The  resolution 
was  passed  by  the  body  charged  under  the 
law  with  the  duty  of  supervising  the  work 
upon  the  public  streets.  The  superintendent 
of  streets  testified  that  In  January,  1888,  he 
aivroved  the  work,  and  authorized  his  dep- 
uty to  make  a  certificate.  This  evidence  was 
not  contradicted,  and  showed  a  compliance 
with  the  terms  of  the  contract,  regardless  of 
the  resolution  of  the  board.  It  Is  ui^red  that 
the  resolution  could  not  support  a  cause  of  . 
action  commenced  two  years  before  it  was 
Itassed.  But  no  such  objection  was  made 
to  It,  and,  besides,  the  main  point,  that  the 
work  was  approved  by  the  superintendent, 
was  proven  by  evidence  free  from  objection. 

After  plaintiffs  rested,  the  defendant  called 


one  Turpin  as  a  witness  and  asked  him  the 
foUowing  question:  "Q.  What  *as  the  char- 
acter of  that  concrete  work  which  you  saw 
taken  out  of  the  street  in  18&ir*  The  objec- 
tion to  this  question  was  properly  sustained. 
It  was  not  competent  It  related  to  a  date 
after  the  work  had  been  accepted  by  t3ie 
street  superintendent  and  there  was  nothing 
to.  show  that  it  related  to  any  of  the  work 
for  whldi  plaintiffs  seek  to  recover  in  this 
action. 

The  Judgment  should  be  affirmed. 

We  concur:  HAYXBS,  O.;  GRAY,  C. 

PER  CUBIAM.  For  the  reasons  gtven  In 
the  forcing  opinion,  the  judgment  Is  af- 
firmed. 

(136  CaL  S79) 
VBBMONT  MARBLE  OO.  t.  DECLEZ 
GRANITE  CO.  et  al  (E^OAIXIEB, 
Intervener.  L.  A.  915). 

(Supreme  Court  of  CalUemla.  Feb.  26,  19(KS.) 

CORPORATIONS— INSOLVENCT-OTOCK— UNPAID 
SUBSCRIPTIOTJ— LTABILITT  OF  STOCKHOLO- 
ER  TO  CRGDITORS-TRANSFER  OF  STOCK— 
CONSENT  OF  TRANSFEREE— NECESSITY. 

1.  Where  the  par  value  of  corporate  stock 
was  $100  per  share,  for  which  there  was  no 
written  subscription,  bat  the  incorporators 
agreed  orally  before  the  incorporation  that 
they  were  to  purchase  the  stock  for  $20  per 
share,  fully  paid,  which  was  done,  such  stock- 
holders are  liable  for  the  uupaid  balance  to 
creditors  of  the  corporation  after  its  insol- 
vency; they  being  deemed  subscribers,  and 
not  purchasers;  no  formal  agreement,  in  writ- 
ing or  otherwise,  to  pay  the  par  value  of  the 
stock,  being  necessary,  but  their  ownership  of 
stock  fixing  their  liability. 

2.  Where  the  secretary  of  a  corporation  tes- 
tified that  a  person  applied  to  have  the  shares 
of  a  stockholder  transferred  to  a  third  per- 
son, saying  that  the  stockholder  bad  transfer- 
red sntm  stock,  but  showed  no  authority  from 
such  third  person  to  act,  and  there  was  no 
evidence  that  such  third  person  ever  accept- 
ed or  consented  to  the  transfer,  which  was 
never,  in  fact  made  on  the  Imoks.  there  was 
not  such  a  transfer  as  would  exempt  the 
stockholder  from  liability  for  unpaid  subscrip- 
tion after  insolvency  of  the  corporation. 

Department  2.  Appeal  from  superior 
court  Los  Angeles  county;  Waldo  M.  Tork, 
Judge. 

Action  by  the  Vermont  Marble  Company 
against  the  Declez  Granite  Company  and 
others.  Gus  Escalller  Intervened.  From  a 
judgment  In  favcM*  of  defendants,  plaintiff 
and  Intervener  appeal.  Reversed. 

Flnlayson  &  Fiulayson;  for  appellant  plain- 
tiff. William  T.  Oralg,  for  appellant  Inter- 
Tener.  Wilson  &  Bnia,  W.  B.  Bacon,  and 
J.  F.  Oonroy,  for  respondents. 

TBMPLE,  J.  This  Is  an  action  to  collect 
on  behalf  of  creditors  the  unpaid  balance 
duo  on  stock  of  the  Declez  Granite  Company, 
which  ^as  become  Insolvent  The  plaintiff 
and  the  Intervener  have  each  obtained  judg- 
ments against  the  corporatiiHi,  and  execu* 
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tlcms  isaned  upon  such  judgments  have  been 
returned  nulla  bona.  Only  the  defendants 
Flint,  Conroy,  and  HalfhiU  answned.  The 
par  value  of  tbe  corporate  stock  of  the  De- 
clez  Uronlte  Company  9100  per  share.  Ot 
this  stock,  HalfhiU  owned  2TS  shares;  Con- 
roy, 50  shares;  and  Flint,  10  shares.  Badi 
stoclcfaolder  had  paid  $20  pet  share  upon  his 
stock,  and  no  more.  There  was  no  written 
subscription,  but  the  parties  getting  up  the 
corporntlon  agreed  with  each  other  orally 
before  the  Incfvporatlon  that  the  cnporatlon 
would  sell  the  stock  to  each  Incorporator 
for  f 20  pec  share,  fully  paid.  After  incor- 
pwation,  to  wit,  on  tbe  28th  day  of  Septem- 
ber, IS^  a  resolutim  was  passed  by  the 
directors  to  tbe  effect  that  "the  secretary 
notify  tbe  subscribers  to  the  capital  stock 
of  the  c6rporatlon  that  the  stock  was  now 
ready  to  be  issued,  and  that  all  subscriptions 
are  now  due  and  payable  at  the  office  of  the 
company."  The  notice  was  given,  and  each 
of  the  parties  who  were  interested  in  tbe 
oiterprlse  paid  f20  per  share  on  bis  stock, 
whereupon  certificates  of  stock,  fully  paid, 
were  issued  as  agreed  up<m.  Only  $^  per 
share  was  d«uanded  from  the  stockhtdders 
and  no  other  call  was  evev  made.  A  non- 
suit was  granted  as  to  the  defmdants  Flint 
and  Conroy.  The  correctness  of  this  order 
Is  questioned  here,  but,  as  tbe  nonsuit  was 
granted  for  reasons  which  affect  only  the 
cases  of  Flint  and  Conroy,  that  matto*  will 
be  separately  discussed  hereafter.  In  tbe 
other  points  all  defendants  ere  Interested. 
In  regard  to  the  issues  which  affect  all  tiie 
defendants,  it  Is  contended:  (1)  Tbat  the 
defendants  purchased  their  stock  as  fully 
paid  stock,  paying  therefor  the  market  price. 
It  was  therefore,  as  to  them,  fully  paid  stock, 
and  nothing  remains  unpaid  on  the  stock. 
And  (2)  tiie  claim  is  barred  by  the  statute  of 
limitations.  Under  this  It  is  contended  that 
the  resolution  of  the  board  above  set  out 
was  a  call  for  the  entire  amount  due  on  the 
stock,  and  the  statute  commenced  to  run 
against  the  demand  frmn  that  date.  The  ac- 
tlm  was  not  commenced  within  five  years 
after  that  time.  Tbe  appellants  contend.  In 
answer  to  these  pwltlons,  that  conceding 
tbat  defendants  did  not  subscribe  for  tiielr 
stock,  but  purchased  the  same  frcHU  the  cor- 
poration, as  fuUy  paid  and  at  its  highest 
market  price,  they  are  still  liable  to  cred- 
itors for  t3ic  unpaid  balance.  They  deny, 
however,  that  there  was  any  market  value 
for  the  stock,  and  contend  that,  since  de- 
fendants themselves  got  up  the  corporation, 
they  must  be  Judged  as  subscribers.  They 
also  contend  that  the  resolutiw  referred  to 
was  not,  and  was  not  treated  either  by  the 
c<ffporation  or  by  the  defendants  as,  a  call 
for  the  full  amount  due  on  the  stock,  but 
only  for  the  $20  per  share  which  tbe  coi> 
porators  had  agreed  should  be  received  as 
fuU  payment;  and.  further,  that  In  no  event 
would  the  statute  begin  to  run  against  cred- 
itors until  tbe  debt  of  tbe  creditor  had  ma- 
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tmred,  and  suit  could  be  malnUlned  Oumm 
against  tbe  stockholderB. 

Certain  constitutional  and  statutwy  pro- 
visions are  supposed  to  have  some  beariaf 
upon  the  questions  here  raised.  Section  11, 
art  12,  of  the  cmstltutlon,  declares:  "No 
corporation  shall  Isrtie  stot^  ot  brads,  a- 
cept  fOT  money  paid,  labor  done,  or  property 
actually  rbcelved,  and  all  fictitious  bicreaw 
of  stock  or  Indebtedness,  shall  be  vc^d,"  etc. 
To  the  same  effect  Is  sectfcm  859  of  the  Civil 
Code.  Section  323,  Id.,  Is  to  the  effect  that 
coiporatUms  for  profit  mnst  Issue  c^ttflcates 
for  stock  when  fully  paid  up,  and  may  In 
their  by-laws  provide  for  Issnlng  certificate* 
prior  to  the  full  payment  Tbat  the  assets 
of  a  corporation,  4n  case  of  instdvcncy,  are 
held  in  trust  f  ot  ite  creditors,  is  not  disput- 
ed. This  Is  the  so-called  trust-fond  ttieory. 
It  was  first  announced  by  Jui^  Story  la 
wood  V.  Dammoer,  3  Masrai,  808,  Fed. 
No.  17,844.  He  said:  "It  aiqpears  to  me  Tcry 
dear,  upon  general  principles,  as  well  as  tbe 
legislative  Intuition,  that  the  capital  stock 
of  banks  Is  to  be  deemed  a  pledge  or  tnut 
fund  fo^  tbe  payment  of  the  debts  contract- 
ed by  tbe  bank.  The  puUic,  as  well  as  the 
legislature,  have  always  supposed  this  to  be 
a  fund  appropriated  fw  such  purpose."  He 
says  further  that  the  credito««  can  look  only 
to  this  fund  for  payment,  as  tbe  stockholdera 
are  not  personally  liable.  The  cai^tal  stoA 
hi  the  sole  basis  of  credit  The  ataareholdcn. 
tfararefore,  wbile  entltied  to  all  profits,  have 
no  right  to  the  capital  until  all  creditors  bsTe 
been  paid.  Of  course,  tbe  funds  of  a  cor^ 
poration,  while  it  is  a  going  cmcem,  and 
lawfully  carrying  on  the  business  for  wbicb 
it  was  organized,  may  use  Ite  funds  as  free- 
ly as  any  other  IndlviduaL  It  Is  not  at  all 
hampered  by  the  Idea  that  it  ludds  its  asseto 
In  trust  f  <»■  creditors.  But  when  It  has  ceas- 
ed to  be  a  going  concern,  and  Its  aasets'are 
to  be  divided,  then  the  claim  of  credltm 
Is  prior  to  that  of  stockholders.  Then  the 
court  of  equity  looks  beyond  the  mere  flctioa 
of  a  corporate  entity  as  tbe  sole  debbv.  Tbe 
stockholders  are  themstives  the  debbas,  bat 
as  to  them  tbe  creditor  Is  deemed  to  hare 
agreed  to  look  only  to  a  special  fond— the 
corporate  assets— for  payment  Debts  due  to 
a  corpwation  constitute  a  portion  of  its  as- 
sets, and  may  be  reached  by  creditOTs. 
Among  these '  are  unpaid  subscriptions  to 
stock,  and  these  may  sometimes  be  collect- 
ed by  creditors,  when  the  corpOTatlon  Itsdf 
has  released  them,  or  in  some  way  deivired 
itself  of  that  ri^t  And  as  to  creditors  tbe 
obligation  Is  unconditional,  although  the  cor* 
poration  has  accepted  a  qualified  liability. 
Sawyer  v.  Hoag,  17  WaU.  610.  21  L.  Ed.  T31; 
Upton  V.  Trlbllcock,  01  TT.  S.  48^  23  L.  Ed. 
203:  ScoviU  V.  Thayer,  105  U.  8.  143,  26 
L.  Ed.  908;  Sanger  v.  Upton,  91  IT.  8.  56, 
23  L.  Ed.  220;  2  Mot.  Priv.  Corp.  |  823  et 
seq. 

The  contention  of  the  respondents,  wbid) 
was  sustained  by  the  trial  court,  seems  to 
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be  that  this  proceeding  on  behalf  of  creditors 
being  an  attempt  to  collect  a  debt  due  the 
corporation,  as  equitable  anaets,  only  that 
could  be  recovered  which  was  a  debt  due 
the  corporation,  and  that  these  stockholders 
never  owed  the  corporation  anything.  To 
sustain  the  action  Is  not  only  to  enforce  a 
liability  they  have '  never  assumed,  but  to 
violate  the  conditions  of  their  purchase. 
They  were  only  willing  to  pay  for  the  stoclc 
$20  per  share,  fully  paid,  but  would  not  have 
accepted  it  as  a  gift,  suljject  to  an  Indebted- 
ness of  $80  per  share.  As  far  as  the  cor- 
poration is  concerned,  there  is  not  much 
in  this,  for  in  this  state  fully  paid  stock 
may  be  assessed.  The  question  concerns 
creditors  only.  As  to  tbem  the  corporation 
Is  presumed  to  have  sought  credit  based  up- 
on  its  supposed  capital  of  $100,000,  actually 
paid  in  or  due  from  its  stockholders.  Public 
policy  requires  that  the  fact  whether  a  par- 
ticular  creditor  did  trust  the  corporation  on 
that  basis  should  not  be  inquired  of.  The 
constitution  and  laws  require  commercial 
corporations  to  liave  a  capital  stock,  the 
amount  of  which  shall  be  stated  in  the  ar- 
ticles, and  that  this  can  be  had  of  the  cor- 
poration only  for  value.  It  must  keep  an 
account  oi  its  stock,  by  wliom  owned,  and 
the  amount  of  subscriptions  unpaid,  which 
may  be  inspected  by  every  person  having  an 
interest  therein.  Section  14,  art.  12,  Const. 
It  may  issue  Its  stock  and  commence  bustnese 
before  subscriptions  are  all  paid  up,  and  even 
before  the  stock  Is  all  subscribed  for.  Corpo- 
rations often  advertise  the  amount  of  sub- 
scribed capital  stock,  and  whether  it  Is  fully 
paid.  In  the  case  of  the  defendant  corpora- 
tion, the  directors.  If  the  theory  of  the  de- 
fense is  maintainable,  might  have  truthfully 
advertised  that  it  bad  a  subscribed  and  paid- 
up  capital  of  $100,000,  when  In  fact  it  had 
only  $'.iO,000.  If  by  any  Uiwful  device  this 
can  be  done,  It  Is  plain  that  the  policy  of  the 
law  will  be  defeated.  And,  again,  the  cor- 
poration being  a  mere  agency  of  the  stock- 
holders, for  It  to  release  these  obligations 
would  be  for  a  debtor  to  release  his  own  lia- 
bility. As  the  supposed  capital  is  the  sole 
basis  of  credit,  the  stockbolders,  who  are 
the  real  parties  carrying  ^n  the  business, 
must  make  the  representation  good. 

While  there  can  be  no  doubt  that  the  rule 
supported  by  the  weight  of  authority  is  as 
above  stated.  It  is  contended  that  a  different 
rule  has  been  established  here.  The  first 
case  cited  In  support  of  this  proposition  Is 
Stein  V.  Howard,  65  Cal.  616,  4  Pac.  662. 
The  Spring  Valley  Waterworks  sold  some  of 
its  stock  at  less  tlian  par  value.  It  was  held 
that  this  did  not  violate  section  11  of  article 
12  of  the  constitution,  which  prohibits  fic- 
titious Increase  of  stock.-  The  rights  of  cred- 
itors were  not  Involved.  Nor  were  the  rights 
of  creditors  involved  in  Green  v.  Medical 
Co.,  96  CaL  322.  .11  Pac.  100.  The  controver- 
sy was  between  dlfterent  sets  of  stockholders. 
The  question  was  whether  certain  stock  had 


been  fully  paid,  and'whether  a  certain  other 
issue  of  stock  could  be  assessed  without  as- 
sessing all.   In  Kellerman  v.  Maier,  116  Cal. 

416,  48  Pac.  377,  something  was  said  which, 
unexplained,  may  be  thought  to  sustain  the 
position  of  respondents.  That  was  an  action 
brought  by  a  creditor  to  enforce  the  liability 
of  stockhcdders  for  wipaid  balance  of  sub- 
scriptions. There  bad  been  several  different 
Issues  of  stock.  Plaintiff'  himself  owned  a 
large  amount  of  stock.  He  contended  that 
the  particular  Issue  of  stock  In  which  he  had 
purchased  was  fully  paid  and  unassessable, 
and  that  he  could  recover  the  amount  of  his 
debt  from  the  other  stockholders.  The  court 
discusses  the  classes  of  stock  which  plaintiff 
claimed  was  not  fully  paid,  and  holds  against 
the  plaintiff.  As  to  the  remaining  Issues  of 
stock,  which  plaintiff '  contended  were  fully 
paid  up,  and  from  the  owners  of  which  he 
claimed  nothing,  the  court  said:  "But  ft  Is 
admitted  that,  as  to  the  remainder  of  the 
stock  Issued,  the  evidence  shows  that  It  was 
sold  at  the  highest  market  price,  and  mider 
the  decisions  of  this  court  the  purchasers 
are  not  liable  for  any^  unpaid  balance."  The 
record  on  that  appeal  shows  that  this  state- 
"meut  was,  substantially,  a  quotation  from 
plaintiff's  brief,  including  the  reference  to  the 
decisions  of  this  court  Neither  the  opinion 
nor  the  briefs  In  that  case  cite  any  such 
decisions,  and  there  were  none.  The  court, 
having  disposed  of  plaintiff's  claim  as  to  all 
the  other  stockholders,  merely  quotes  from 
plaintiff's  brief  the  admission  that  these  were 
not  liable.  It  was  a  perfectly  proper  disposi- 
tion of  the  case,  though  unfortunately  It  may 
appear  to  be  authority  for  a  proposition 
which  the  court  did  not  decide. 

Reliance  Is  placed  upon  a  line  of  decisions 
made  by  the  supreme  court  of  the  United 
States.  They  are  Clark  v.  Bever,  139  U.  S, 
96,  11  Sup.  Ct  468,  35  L.  Ed.  88;  Fogg  V. 
Blair.  139  V.  S.  11&  11  Sup.  Ct.  476,  3S  U 
Bd.  104;   and  Handley  t.  Stutz,  139  U.  S. 

417,  11  Sup.  Ct.  530,  35  L.  Kd.  227.  Those 
cases  do,  I  think,  greatly  Impair  the  trust- 
fund  doctrine,  and.  In  my  humble  Judgment, 
the  reasoning  employed  Is  not  satisfactory. 
The  questions  discussed  were  not  federal 
questions,  and  it  remains  to  be  seen  how^ 
generally  the  decision  will  be  followed.  Clark 
V.  Bever  was  a  case  in  which  a  construction 
company  took  some  shares  of  stock  from  a 
railroad  company  In  part  payment  for  a  debt 
due.lt.  Tlie  par  value  of  the  stock  received 
by  the  construction  company  was  $3r)0.000. 
and  the  debt  satisfied  by  it  was  $70,000,—  , 
20  cents  on  the  dollar  of  the  par  value.  It 
was  sought  to  bold  the  company  for  the  xm- 
pald  subscriptions.  Had  the  case  been  the 
usual  one  where  a  road  Is  constructed  for  a 
fi.\ed  sum  of  money  and  a  definite  amount 
of  stock,  It  might,  perhaps,  have  been  held 
that  the  stock  was  fully  paid;  but  the  stock 
was  given  for  a  definite  sum  of  money,  and 

It  was  contended  that  It  was  the  osuol  case 
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of  selling  stock  bdow  par,-  and  that  no  con- 
tlict  wltb  the  corporation  could  release  the 
Btockbolda  from  his  liability'  to  (Sredltm. 
The  court  expressly  affirmed  the  doctrine  of 
the  cases  above  cited,  but  said  Oie  rule  did  not 
apply  to  that  ease.  All  the  cases  above  cited 
from  the  Beports  of  the  Supreme  Court  of 
the  United  States,  and  many  more,  are  exam- 
ined and  ai^roved.  The  distinction  attempt- 
ed Is  shown  as  follows:  "According  to  these 
cases,  a  stockholder,  becoming  such  by  formal 
subscription  or  by  transfer  on  the  books  of 
the  OHi^ratlott,'  cannot  be  discharged,  to  the 
injury  of  the  creditors,  by  any  agreement, 
arrangement,  or  device  to  wUch  creditors  do 
not  give  their  assent,  and  by  wbich  the  stock- 
holder is  to  pay  leas  than  the  amount  due 
upon  such  fitoclE,  upon  the  ground  stated 
In  Webster  y.  Upton,  W  U.  S.  65,  23  L.  Ed. 
384,  that  'neither  the  stockholders  nor  their 
agmts.  the  directors,  can  rightfully  withhold 
any  portion  of  the  stock  from  the  reach  of 
those  who  have  lawful  claims  against  the 
company.'  and  that  'the  stock  thus  bdd  In 
trust  la  the  whole  stock,  and  not  merely  tliat 
percentage  of  It  which  has  been  called  in  and 
paid.'  The  present  case  presents  features 
that  are  not  to  be  f<Hmd  In  the  others.  It 
is  not  the  case  of  an  ordloary  subscription 
of  stock  In  a  given  amount  Nor  Is  It,  strict- 
ly, one  of  an  ordinary  purchase  of  stock  for 
purposes  of  Investment  It  is  the  case  of  an 
Insolvent  railroad  corporation,  which.  In  con- 
sequence of  Its  Inability  to  pay  creditors  In 
money,  was  threatened  with  bankruptcy,  and 
which  refused  or  was  unable  to  pay  except 
In  stock  which  was  without  market  value." 
But  the  court  repeatedly  declares  that  It  has 
no  desire  to  modify  the  salutary  rule  laid 
down  In  the  eases  cited.  In  Fogg  v.  Blair 
the  last  case  is  cited,  but  It  Is  asserted  that 
if  stock  Is  sold  by  a  corporation,  and  Issued 
as  fully  paid,  creditors  can  Inquire  Into  the 
real  consideration,  and  If  It  appears  that  the 
transaction  was  not  fair,  and  that  a  reason- 
able equlvaleut  was  not  given  for  the  stock, 
the  holders  will  be  held  liable  to  creditors 
as  upon  an  unpaid  subscription.  In  Handley 
T.  Stutz  similar  views  are  expressed.  In  that 
case  SOO  shares  of  stock  were  given  away. 
Three  hundred  shares  were  given  to  Its  stock- 
holders. Upon  these  It  was  held  that  the 
stockholder  whs  liable  to  creditors  for  the  par 
value  of  the  shares  of  stock.  Five  hundred 
shares  were  given  as  a  bonus  to  purchasers 
of  bonds.  Upon  these  shares  of  stock  It  was 
decided  that  the  stockholder  was  not  liable. 
They  were  fully  paid.  I  must  agree  with 
counsel  that  no  sufficient  grounds  appear  for 
the  distinction  made.  But  the  court  asserts 
the  distinction,  and  rests  Its  decision  upon 
it,  and  vigorously  asserts  the  general  rule, 
and,  as  to  the  shares  of  stock  given  to  the 
stoclcholder,  relies  upon  It.  In  the  subse- 
quent case  of  Camden  v.  Stuart,  144  U.  S. 
104,  12  Sup.  Ct.  585.  36  L.  Ed.  863.  Mr.  Jus- 
tice Brown,  who  wrote  the  opinion  in  Hand- 


BBPORTER.  (Ca 

ley  T.  stutz,  took  oocaaloii  to  explain  tbe 
poeltlon  of  that)  court  apon  this  subject  He 
Bald:  "It  is  the  settled  doctrhie  of  this  contt 
that  the  trust  arising  In  favw  of  crediton 
by  the  subscr^tton  to  tbe  stock  of  a  corpm- 
ti(m  cannot  be  defeated  by  a  simulated  pay- 
ment  ci  such  subscription,  nor  by  any  derice 
short  of  an  actual  payment  In  good  teith. 
And  while  any  settlement  satisfaction  of 
such  subscription  may  be  good  as  between 
the  corpwatlon  and  the  stocfcbolders.  It  Is  un- 
availlng  as  against  the  creditors.  Notblng 
that  was  said  In  the  recent  cases  of  Ctaifc 
T.  Bever,  130  U.  S.  98,  11  Sup.  Gt  468^  35 
L.  Ed.  88,  Fogg  v.  Blair,  13»  U.  8.  118,  11 
Sop.  Ct  476,  85  U  Ed.  104,  or  Handler 
Stutz,  189  U.  S.  417,  U  Sop.  Ct  fiSO.  35  L. 
Ed.  227,  was  intended  to  overmle  or  quall^ 
in  any  way  tiie  wholesome  princ^fle  ad<qtted 
by  this  court  in  the  eariler  cases,  espeeUlly 
as  applied  to  tbe  original  snbscribcn  to 
stock."  Some  few  cases  are  cited  bam  the 
state  Beports  which  it  is  claimed  held  a  dif- 
twmt  view.  Opposing  counsd  contend  ttwt 
there  Is  no  real  difference.  I  only  wish  to 
say  of  that  if  they  do  hold  a  different  prin- 
ciple, they  are  not  in  line  with  the  current 
of  decisions  upon  the  subject 

Tliere  is  nothing  in  the  propoeltlon  that 
the  respondents  did  not  snbscribe  for  tbeir 
stock,  but  purchased  it  from  tlie  corporation. 
It  was  not  necessary  tlutt  they  shotild.  In 
writing  or  otherwise,  formally  agree  to  pay 
the  par  value  of  the  stock.  The  fact  that 
they  owned  the  stock  fixed  their  liability. 
Walter  v.  Association,  126  Cal.  682,  50  Pac 
136,  and  authorities  there  cited.  In  this  case 
all  should  be  deemed  sub8cril>ers,  for  It  wis 
agreed  among  tiiemsdves  that  all  stock 
should  be  sold  for  f 20  per  share,  fully  paid 
up.  The  sale  of  the  stock,  and  paymoit  for 
it  as  agreed,— ?20  pwr  share,— for  the  first 
time  provided  constituents  for  the  company, 
and  gave  It  life.  The  sale  of  the  stock  was 
an  ineflTectlve  device  to  escape  liability  for 
subscriptions. 

These  considerations  seem  to  me  to  dispose 
of  the  contentions  both  of  Halfhill  and  Con- 
roy.  If  there  was  no  call  for  the  unpaid 
portion  of  the  stock  liability,  the  statote  at 
limitations  has  not  commenced  to  mn,  and 
we  need  not  consider  the  further  answer  to 
the  contention,  that  no  cause  of  action  would 
accrue  to  the  creditors  until  the  insolvency 
of  the  corporation  gave  to  them  the  right 
to  maintain  a  creditors'  bill. 

We  are  not  inclined  to  extend  the  doctrine 
of  In  re  South  Mountain  CouboI.  Min.  Co.. 
7  Sawy.  30,  5  Fed.  403,  to  this  case,  even  if 
we  were  prepared  to  Indorse  the  principle 
there  announced.  This  Js  not  such  a  mining 
corporation  as  was  there  considered.  We  re- 
frain, therefore,  from  a  discussion  of  the 
question  suggested. 

Respondent  Flint  contends  that  he  had 
ceased  to  be  a  stockholder  before  this  pro- 
ceeding was  commenced.  The  evideice  falls 
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to  sho-w  a  transfer.  The  secretary  of  tbe 
corporation  testified  that  one  Soediker  ap- 
plied to  bim  to  have  tbe  shares  transferred 
to  one  Mabony,  to  wbom  Snedlker  said 
Flint  had  transferred  the  stock.  He  showed 
DO  authority  from  Mahony  to  act  for  him. 
and  there  Is  no  eTfdence  that  Mabnny  ever 
accepted  or  consented  to  such  transfer.  No 
transfer  was  In  fact  made  on  tbe  books. 
In  socb  a  case,  where  the  actual  result  may 
bare  been  to  transfer  a  liability,  and  not  a 
ttalng  of  Talne,  It  Is  particularly  necessary 
to  show  ttutt  the  transfer  was  with  the  knowl- 
edge and  consent  of  the  transferee. 

As  to  Flint  and  Conroy  the  Jndgmoit  was 
one  of  nonsuit  In  such  a  case  tbe  presump- 
tions are  not  strong  for  the  correctness  of 
the  rallng.  Tbe  evidence  must  be  construed 
as  strongly  as  possible  tbe  other  way;  for. 
If  there  Is  any  substantial  ertdence  tor  the 
plalntur,  he  la  entitled  to  a  Judgment  irpon 
the  merits. 

The  Judgmen*  ir  rerersec  and  the  cause  re- 
manded fot'  a  oe.7  trla) 

We  cotncmr  McFARLAND,  J.;  HEN- 
SHAW.  J. 

(126  Cal.  662) 

BLOOHMAN  t.  8PRBOEBLS.    (L.  A.  03L)i 

(Supreiae  Oonrt  o:  California.   Feb.  28.  iP02.) 

APFKAL— FAll  UR7J    TO    MAKE    FINDINGS  OP 
irAt.T— MUNICIPAL     CORPORATTONB— BTBEHT 
IMPr^TBMBNTS— CONTRACTT. 

1.  Th«>  Bcpreme  coart  will  not  reverse  for 
failni-e  tu  make  a  finding  of  tacts  on  a  material 
tfaBue  uniess  sach  a  finding  In  favor  of  appellaut 
would  work  a  reTersat 

2.  A  conttaet  fbr  street  ImproTements  pro- 
vidine  that  all  loss  or  damage  arising  from 
the  nature  of  the  work  to  be  doue  under  the 
specifications  shall  b«  SQataiaed  by  the  coq- 
tractor  Is  void,  since  such  clause  would  nat- 
urally tend  to  increase  the  cost  of  the  work. 

Commissioners*  decision.  Department  1. 
Appeal  from  superior  court,  San  D1^(0  comi- 
ty; J.  W.  Hughes,  Judge. 

Action  by  M.  Blochman  against  John  D. 
Spreckels.  From  a  judgment  In  favor  of 
plaintiff,  defendant  appeals.  Affirmed, 

Titus  ft  Shaw,  for  appellant  Oscar  A. 
Trlppet  and  L.  L.  Boone,  for  respondent 

CHIPMAN,  O.  Defendant  became  tbe  pur- 
chaser of  certain  lots  belonging  to  plaintiff. 
In  tbe  city  of  Coronado,  at  a  sale  for  non- 
payment of  interest  on  a  bond  Issued  to  a 
contractor  to  represent  the  assessment 
against  plalntiCTs  said  lots  for  street  work. 
The  action  Is  to  restrain  defendant  from  ap- 
plying for  a  deed  and  to  quiet  plaintltrs  tl* 
tie  as  against  said  sale.  PlalntltT  bad  Judg- 
ment from  which,  and  from  tbe  order  deny- 
ing bis  motion  for  a  new  trial,  defendant  ap- 
peals. 

The  controversy  grows  out  of  the  Im- 
provement of  Orange  avenue  in  said  city, 
which  Improvement  was  made  under  tbe 

*  Bshearlng  4uM  Maroh  ,11.  IMH 


street  Improvement  act  of  March  18,  ISS^, 
as  amended  in  18»1  (St  1891,  p.  116).  Appel- 
lant contends  that  there  are  no  sufficient 
findings  upon  certain  Issues,  namely:  (1) 
That  no  plana  or  specifications  for  said  work 
were  ever  adopted;  (2)  that  no  bond  was  ev- 
er given  by  the  contractors  for  the  perform- 
ance of  their  contract;  (3)  that  Orange  ave- 
nue has  never  been  dedicated  or  accepted 
as  a  public  highway.  Tbe  cotirt  found  that 
no  plans  for  doing  the  work  were  ever  adopt- 
ed by  tbe  board  prior  to  tbe  passage  of  Ordi- 
nance No.  39.  and  that  It  never  adopted  any 
specifications  other  than  such  as  are  contain- 
ed In  said  OTdlnance  and  in  the  resolution  of 
Intention  and  the  resolution  ordering  the 
work;  and  that  no  plans  for  doing  said  worlr 
were  ever  adopted  by  the  board  after  the 
passage  of  said  Ordinance  No.  39.  Tbe  or- 
dinance Is  set  out  In  Its  entirety.  Tbe  reso- 
lution of  Intention  Is  fully  set  forth  else- 
where In  the  findings,  and  the  pleadings  ad- 
mit that  there  was  a  resolution  ordering  the 
work.  As  to  flie  bond  the  finding  Is  that  "a 
bond  purporting  to  be  given  as  and  for  a 
bond  for  doing  said  work,  by  said  contrac- 
tors, for  tbe  performance  of  said  contract,  la 
In  the  words  and  figures  following  [then  fol- 
lows the  bond];  that  no  other  or  dliferent 
bond  was  ever  given  for  said  pnrpoee."  As 
to  tbe  dedication  of  Orange  avenue  the  find- 
ings set  forth  all  tbe  facts  connected  with 
tbe  attempted  dedication,  which  Included  the 
map  filed  by  the  Ooronado  Beach  Company, 
owners  of  the  lend  over  which  tbe  avenue 
ran;  also  a  deed  of  dedication,  duly  recorded, 
wltb  certain  resoratlons.  Tlie  rule  Is  that 
if  all  material  issues  are  not  found  upon,  a 
reversal  will  not  be  ordered  unless  the  find- 
ings on  those  Issues  In  favor  of  appellant 
would  entitle  bim  to  a  judgment  Morrison 
V.  Stone,  108  Ol.  94,  87  Pac.  142;  Gould  V. 
Adams,  ice  Cat  866,  41  Pac.  408.  If  any 
one  of  tbe  allied  defects  In  the  proceedings 
Is  sufi3clent  to  support  tiie  judgment  the  fail- 
ure to  find  upon  others  Is  Immaterial,  and 
not  ground  for  reveraal.  Adams  v.  Helblng. 
107  Oal.  208,  40  Pac.  422.  We  think,  however, 
that  tbe  probative  facts  arc  found  from 
which  the  ultimate  facta  may  be  InfOTed  or 
conclnslotts  of  law  may  be  .drawn. 

In  his  complaint  plaintiff  sets  forth  several 
objections  going  to  tbe  validity  of  tbe  as- 
.sessment  some  ot  which  present  Important 
questlona  Tbe  view  we  feel  constrained 
to  take  on  one  of  these  obJectI(HiB  renders 
It  unnecessary  to  pass  upon  tbe  otbers.  The 
ordinance  which  authorised  the  work,  and 
which  became  a  part  of  the  contract  Inas- 
much as  the  specifications  adc^ted  are  to  be 
there  found,  contained  the  following  provl- 
slcms:  "The  contractor  shall  keep  good  and 
sufficient  guards  around  said  Improvements, 
by  fence  or  othmrlse.  to  prevoit  accident 
and  shall  hang  thereon  lights,  to  bom  from 
dnsk  until  daylight;  and  tbe  contractor  shall 
hold  the  city  barmleas  for  any  and  all  suits 
for  damages,  arising  oat  of  the  coDstmctloD 
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of  said  ImproTements.  The  contractor  sball, 
■whm  required  to  do  so  by  ttie  superintendent 
of  streets,  remore  from  tb»  work  any  ot^ 
seer,  laborer,  or  other  person,  vrbo  shall 
fuse  or  neglect  to  obey  the  said  superintend- 
ent In  anything  relating  to  the  work,  or  who 
shall  perform  his  work  In  a  manner  contrary 
to  these  t^peclflcatlona  or  he  found  Incom- 
petent or  unfidthfuL  AU  loaa  or  damage  ant- 
ing from  the  nature  of  the  wor^  to  be  done 
under  iheae  epeeificatvnu  $baU  6«  suifain- 
ed  bs  the  eontraetor,'*  It  nu^  be  ttiat  ft 
fair  construction  of  these  itrorlsions,  except 
as  to  those  In  Italics,  would  warrant  our 
holding  them  to  rdate  to  damage  during  the 
progress  of  the  wotk  and  befwe  the  dty 
bad  aoc^;ited  It;  tiiat  Uie  city  was  to  be 
bdd  harmless  merely  as  to  damages  result- 
ing from  negllgeiice  or  cardesaness  of  tbe 
contractor  In  prosecutli^  the  work  which 
It  wav  bis  duty  and  within  his  power  to 
aToUL  But  as  to  the  danse  In  italics  it 
seems  to  ns  the  purpose  had  a  broader  mean* 
ini^  and  looked  to  damage;  which  might  arise 
out  of  and  subseauent  to  the  completed  work, 
— pracUcally  any  damage  for  which  Qw  city 
would  be  liable  wbloh  might  orlglnato  in 
'*tbe  nature  of  tbe  work  to  be  done.**  The 
reasonhig  In  Brown  Jenks,  98  OaL  10,  83 
Pac.  7<a,  and  MacadamlsiQg  Ga  ▼.  Pringle, 
ISO  OaL  226,  68  Paa  804^  62  U  B.  A.  264.  80 
Am.  St  B^  JZi,  seems  to  apply  with  equal 
force  hffe.  The  contractor  in  the  first  of 
these  cases  was  to  keep  the  street  in  repair 
for  five  years,  and  in  tbe  second  case  cited 
be  was  to  guaranty  the  wwk  tor  one  year 
**frDm  injury  by  ordinary  use."  Tbe  point 
decided  was  that  the  provision  was  not  only 
unauthorised  by  the  statnte,  but  that  It  chan- 
ged and  might  Increase  the  burden  of  the^ 
property  owner,  for  the  reason  that  tbe  con-' 
tvadtOT  could  not  afford  to  do  the  work  in  the 
nte  case  or  give  tbe  roaranty  In  the  other 
for  nothing.  "The  contractor,'*  It  was  said, 
"would  charge  a  higher  price  for  the  work 
when  he  was  forced  to  contract  also  for  re- 
pairs.** No  one  can  say  that  a  contrsjctor 
would  agree  to  stand  behind  tbe  city,  and 
bold  it  harmless  bom  damage  arising  out 
of  tbe  wort:  he  bad  undertaken  to  do,  with- 
out some  eompensatlon  additional  to  tbe  nec- 
essary cost  of  the  material  and  labw  to  him, 
plus  a  reasonable  profit  In  thus  agreeing  he 
might  subject  himself  to  IlBbllltiee  much 
greater  than  tbe  cost  of  protecting  tbe  work, 
for  one  year,  "from  Injury  bf  ordinary  use," 
or  greater,  even,  than  the  cost  ot  keeping 
**the  street  in  r^talr  fttr  tbe  p^od  of  five 
years."  It  was  said  In  Brown  t.  Jeoks, 
Bopra:  "Officers  are  provided  and  Tested 
with  the  power  and  charged  with  tbe  duty  of 
seeing  that  such  work  Is  properly  done.  A 
bond  cannot  be  subetltoted  for  tbe  perform- 
ance of  this  duty.**  The  law  does  not  authw- 
tee  a  mnnlcipnllty  to  escape  Its  liability  by 
shifting  It  to  tbe  shoulders  of  the  contractor, 
and  in  attempting  to  do  so  It  Imposed  condi- 


tions that  would  naturally  tend  to  ineraas 
the  cost  of  tbe  work. 

The  judgment  and  order  should  be  afflna- 
ed. 

We  concur:  HAYNE3,  a;  GRAT,  a 

PER  CURIAM.  For  the  reasons  glreo  ta 
the  foregoing  oplnlw,  the  Judgment  and  or 
der  ara  affirmed. 

BARTER  St  aL  ▼.  SORBNSEN. 
tSapreme  Court  ot  Utah.  Uardi  7,  1901) 

RBVI&W— FACTS  IN  EQUITY  GASB-COKFUCT- 
INQ  EVIDENCE. 

The  trial  court  In  an  egaity  case,  harlns 
seen  tbe  wtaiesm  and  beard  their  testlmoiv, 
ii  better  able  to  judge  of  thar  trutbtulDMi 

and  credibility;  and  tlioagh  tbe  snpreme  court 
has  power,  uuuer  Coast  art  8,  |  9,  to  review 
the  facts  in.  such  a  case,  its  jodgment  will  not 
be  disturbed  if  tbe  evidenoe,  tnoaah  eaoUel- 
ius,  is  amply  snffldeDt  to  support  fimdiBCS  Ja» 
tifying  the  decree,  i 

Appeal  from  district  court;  Salt  Ukc 
county;  Ogdoi  HIies,  Judges 

Action  by  John  and  Elisabeth  Barter 
against  P.  A.  Sorensen.  From  a  Judgmeut 
for  plaintiffiB.  d^endant  appeals.  Affirmed. 

S.  P.  Armstrong,  for  api»ellant:  Frank 
Hoffman,  for  respondents. 

BASKIN.  3.  This  is  an  action  to  set 
aside  a  deed  to  tbe  premises  described  la 
the  complaint  executed  by  the  plaintiffs  to 
tbe  defendant  who  is  tbe  appellant  It  Is 
alleged  in  the  complaint  "that  said  premises 
were  and  are  used  and  occupied  by  plaintiffs 
as  a  borne;  tbat  tbe  plaintiffs  are  old.  bi- 
firm,  and  feeble  In  both  mind  and  body,  the 
plaintiff  John  Barter  being  80  yean  et 
age,  and  the  plaintiff  EllKabeth  Barter  being 
75  years  of  age;  tbat  neither  of  said  plain- 
tiffs are  able  to  read  writing,  and  are  In- 
competent to  attend  to  business  matt«i; 
tbat  neltbw  of  these  plaintiffs,  at  the  time 
of  the  alleged  signing  of  said  deed,  bad  any 
knowledge  or  Information  that  tbey  were 
signing  or  executing  a  deed  conveying  their 
home,  and  were  Informed  by  the  defendant 
that  the  signing  of  the  deed  or  paper  was  a 
mere  matter  of  form,  and  conveyed  uothlog; 
that  plaintiffs  relied  on  these  representations 
when  they  signed  the  same;  that  In  addi- 
tion to  the  age  and  feeblenesa  of  the  plsio- 
tlffs,  they  were  each  slightly  nnder  tbe  In- 
fluence of  Ilqnor."  The  answer  admits  that 
said  premises  were  and  are  used  by  plala- 
tiffs  as  ft  home,  and  that  tbey  are  old.  bat 
that  defendant  Is  not  Informed  as  to  ^eir 
age,  and  admits  the  necntion  and  dellvety 
of  tbe  deed  to  said  premises,  and  denies  all 

■  Sldner  Stereos  Implameot  C«.  v.  Soutli  Ottm 
lAuA,  Bids,  a  Imp.  Co.,  68  Pmc  Ht  US.  »  VtA 
HT,  280:  McKat  r.  Fair,  «  Pae.  CO,  15  Uuh,  SH; 
McCorsick  t.  Mucum,  B7  Pac.  4t8.  42>.  10  UUb,  Ifi 
Lanoo  t.  Onestte,  »  Pac.  S4,  n  VtMk.  tt;  WSM 
V.  CaBnlnghaiii  a  Pm^  lU.  M  Utah.  — <■ 
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the  Dtber  allegation*  of  the  complaint  bere- 
Ipbefore  quoted,  except  as  above  admitted. 
The  foUowliig  findings  of  fact  were  made  In 
the  court  below:  "Third.  That  tbe  actoal 
amount  of  money  received  by  plaintiffs  and 
paid  by  defendant  was  the  siuu  of  $30.  and 
no  more.  Fourth.  That  at  the  time  of  the 
making  and  the  execution  of  said  deed  the 
plaintiffs  In  this  action,  the  parties  of  the 
first  part  to  said  deed,  were  old  and  feeble 
in  mind  and  body,  and  partially  Intoxicated, 
and  unable  to  understand .  w  transact  ordi- 
nary business,  and  were  incapacitated  for 
transacting  this  business.  Fifth.  Tbat  on 
the  same  date  of  the  signing  and  executing 
of  said  deed  an  agreement  was  executed  by 
all  of  the  parties  to  this  action,  and  duly 
filed  and  rec(»^ed,  the  conditions  of  which 
said  agreement  were  claimed  by  defendant 
to  be  In  full  satisfaction  of  the  purchase 
price  mentioned  in  the  deed.  Sixth.  That 
the  considerations  named  in  said  agreement 
were  not  adequate  for  the  consideration  of 
the  purchase  price  of  the  property  conveyed 
In  the  deed,  and  were  not  a  sufficient  con- 
sideration. Seventh,  The  plaintiffs  In  this 
action  were  not  sufficiently  advised  of  the 
terms  and  conditions  of  said  agreement  to 
enable  them  to  understand  the  purport  of 
the  same,  or  to  enable  them  to  understand 
the  consideration  that  they  were  receiving 
for  the  deed  of  conveyance  they  executed, 
and  were  deceived  by  the  agent  of  the  de- 
fendant who  procured  their  signature  to  the 
same."  As  conclusions  of  law,  the  court 
found  that  the  deed  "la  111^1  and  void," 
and  decreed  that  the  same  be  set  aside  and 
canceled.  The  substance  of  the  errors  as- 
signed is  that  the  evidence  Is  insufficient  to 
Justify  the  decree,  and  that  each  of  the  fore- 
going findings  of  fact  is  not  Justified  by  the 
evidence.  The  evidence  is  amply  sufficient 
ko  sustain  the  fourth  and  seventh  findings 
of  fact,  and  these  flodlngs  alone  Justify  the 
decree. 

The  plaintiffs  testified  Id  the  case,  and. 
being  before  the  trial  court.  It  had  a  bet- 
ter opportunity  to  Judge  of  whether  they 
were  Incapacitated  to  bind  tbemselves  by 
the  deed  than  tbe  appellate  court  While 
the  evidence  In  respect  to  the  other  findings 
Is  more  conflicting,  there  was  evidence  to 
support  tibem,  and  tbe  conflict  In  the  evi- ' 
dence  was  substantial.  In  tbe  case  of  Sldni^ 
Stevens  Implement  Co.  v.  South  Ogden 
Land,  Bldg.  &  Imp.  Co.,  20  Utah.  267,  280, 
68  Pac.  813,  846.  we  held  that  "tbe  trial 
Judge,  baring  the  -witnesses  before  him,  can 
observe  their  deportment  upon  the  stand, 
and  Is  therefore  In  a  better  posltlen  to  Judge 
of  their  credibility  and  the  weight  of  the 
evidence  than  are  the  Judges  .of  the  appel- 
late court  For  this  reason,  although  the 
supreme  court  'bas  power  under  section  9, 
art  8.  of  the  constitution  to  review  facts  in 
an  equity  case'  (McKay  v.  Farr,  16  Utah, 
261,  4d  Pac.  619>.  sUU,  unless  the  OTldence  ts 


clearly  Insufficient  to  sustain  the  flndkls^ 
they  win  not  be  disturbed  by  the  appellate 
court  Such  a  practice  In  appellate  courts. 
In  chancery  cases,  Is  well  established." 

In  the  opinion  delivered  by  Bartch,  G.  J., 
In  McOornick  v.  Mangum,  20  Utah,  17-19,  57 
Pac.  428,  429,  It  is  said:  "As  to  these  con- 
tentions there  Is  a  substantial  conflict  In  the 
evidence.  Upon  conflicting  testimony,  the 
trial  court;  baring  had  an  oppor^lty  to  ob* 
serve  tiie  bearing  of  the  witnesses  on  the 
stand,  their  manner  of  testifying,  and  the 
apparent  frankness  and  caudor  with  which 
they  made  their  statements,  found  all  the 
material  Issues  in  favor  of  respondent,  and 
it  is  not  shown  that  there  was  any  over- 
sight or  mistake  of  tbe  court  In  making  the 
findings  and  decree.  We  bare  repeatedly 
held  that  under  such  circumstances  we  wiU 
not  disturb  tbe  Judgment"  Larson  t.  One- 
site.  21  Utah,  3S-43,  59  Pac.  2&i;  Wilson  t. 
Cunningham.  24  Utah.  — ,  67  Pac.  118-122. 
In  the  lattw  case,  recently  decided  by  this 
court  It  Is  said  In  tbe  oplnicn  deUrered  by 
Miner,  C.  J.;  "There  la  some  conflict  In  tbe 
testimony  In  this  case,  but  even  If  tbe  evi- 
dence were  more  evenly  balanced  the  case 
would  still  come  under  the  rule,  frequently 
announced,  that.  In  cases  where  the  trial 
court  saw  tbe  witnesses  and  beard  thebr  tes- 
timony, it  Is  better  able  to  Judge  of  their 
truthfulness  and  credibility  than  Is  this 
coiut  from  reading  the  testimony.  As  has 
been  frequently  held,  we  have  power,  under 
the  cousUtutlon,  to  review  questions  of  fact 
in  equl^  cases.  Still,  when  such  cases  have 
been  regularly  tried  before  a  court  of  eq- 
uity, and  facts  found  on  all  material  Issues, 
this  court  will  not  disturb  the  findings,  un- 
less tbey  are  so  manifestly  erroneous  as  to 
demonstrate  some  oversight  or  mistaks 
which  necessarily  affects  the  substantial 
rights  of  tbe  appellant  We  do  not  wish  to 
be  understood,  however,  that  we  are  con- 
cluded by  the  findings  of  the  trial  court 
We  do  not  mean  that  we  bare  abdicated  onr 
supervision  and  control  over  facts  In  equity 
cases.  But  when  there  Is  a  great  or  Irrecon- 
dinble  conflict  in  tbe  testimony,  or  It  Is 
evenly  balanced,  and  tbe  findings  of  tbe 
trial  court  are  sustained  by  tbe  evidence, 
such  flndlngs  Till  (wdlnarily  be  sanctioned 
by  our  affirmance;  bat  when  the  testimony 
preponderates  on  one  side  or  tbe  other  In 
encii  a  way  as  to  convince  this  court  that 
tbe  court  below  has  ored.  Its  Judgment 
will  be  reversed.  McKay  v,  Farr.  15  Utah, 
264.  49  Pac.  649;  Klopenstlne  t.  Hays.  20 
Utah,  86,  67  Pac.  712;  Wbitesides  T.  Green, 
13  Utab,  S51.  44  Pae.  1032,  67  Am.  St  Rep. 
740;  Bank  t.  Stapp  (Ky.)  80  8.  W.  1000; 
Benne  r.  Schnecko  (Uo.)  18  E|.  W.  82.** 
These  cases  are  dedslve  of  tbe  case  at  bar. 

It  Is  ordered  tbat  the  Judgment  be  afl&m- 
ed.  with  costs. 

UINBB,  a  J.,  and  BABTGH,  J,  eoneot. 
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WrORCE— ACTION    AGAINST  NONRBSIDBNT— 
RIQHT  TO  APPIRMATIVB  RELIBF— DB- 

CRBB  ON  CROSS  COHPUaHT. 
Rer.  St.  1898.  i  120S.  proridra  tiiat  pro- 
eeediun  in  diTOrc«  ahall  be  the  same  aa  iu  oth- 
er civH  cases,  and  a  decree  ma;  be  made  for 
tbe  causes  prescribed  in  all  cases  wbere  plain- 
tiff has  be«i  an  actual  resident  of  tbe  county 
witbin  the  court's  jurisdiction  for  one  rear  {Hior 
to  the  suit.  Sections  1210  and  1212  define  the  an- 
thority  of  the  court  as  to  Wimony,  cuatody  of 
children,  etc.  HeJd,  that  where  it  appeared 
that  plaintiff  bad  resided  in  the  state  the  full 
statutory  period,  and  defendant,  a  nonresident, 
appeared  and  surrendered  herself  to  the  court's 
Jurisdiction,  the  court  bad  jurisdiction  to  decide 
the  whole  case  on  tb<>  merits,  and,  if  necessary; 
grant  a  decree  to  her  on  her  cross  complaint, 
and  proceed  under  sections  1210  and  1212  to 
make  such  order  and  award  as  to  tbe  children, 
property,  alimony,  etc..  as  should  be  equitable 
and  just,  even  U  defendant  Is  a  nonresident  of 
tbe  itatew 

Appeal  fnim  dlBtrlct  comt,  OArtKm  coonty^; 
Jac<rt>  Johnson,  Jndga 

AetloD  by  F.  F.  Blak  against  O.  AUUe 
Flak.  From  k  decree  and  order  In  favor  of 
defaidant,  plaintiff  appeals.  Affirmed. 

J.  W.  N.  Whttecotton,  for  appellant  Raw- 
Una,  TtaurmaOt  Hard  &  Wedgwood,  for  re- 
spondent 

MINER,  C.  J.  F.  F.  risk  filed  his  com- 
plaint In  the  district  court  of  Carbon  county 
against  his  wife,  tbe  defendant,  Q.  Allle 
Fisk,  asking  for  a  decree  of  divorce  on  tbe 
gromid  of  desertion.  Tbe  defendant,  a  oon- 
resldent  of  the  state,  was  personally  served 
with  summons,  appeared  in  tbe  action,  and 
answered,  admitting  the  marriage,  and  that 
the  plaintiff  was  resident  of  the  state  of 
Utah,  but  denied  tbe  alleged  desertion.  By 
way  of  counterclaim  the  defendant.  In  her 
answer,  alleged  the  residence  of  the  plain- 
tiff to  have  been  In  tbe  state  of  Utah  tor 
more  than  one  year,  and  also  alleged  the 
marriage  of  the  parties,  and  charged  the 
plaintiff  with  extreme  cruelty,  and  that, 
though  having  sufficient  ability  to  do  so,  he 
bad  neglected  and  refused  to  provide  her 
with  tbe  common  necessaries  of  life  for  a 
considerable  time  pric^  to  the  commence- 
ment of  the  suit;  that  one  child,  by  tbe 
name  of  Russell  Y.  Flsk.  two  years  of  age, 
was  In  her  custody,  and  was  tbe  only  living 
Issue  of  tbe  marriage.  She  prays  for  a  de- 
cree of  divorce  from  the  plaintiff,  that  the 
care  and  custody  of  the  child  be  awarded 
to  her,  and  that  she  be  awarded  a  reason- 
able sum  of  money  for  tbe  support  of  her- 
self and  child,  and  for  costs.  To  the  cross 
complaint  filed  by  the  defendant  plaintiff 
filed  an  answer,  denying  the  allegations  of 
tbe  same,  and  asked  that  be  be  awarded 
the  custody  of  the  child.  Tbe  court,  upon  a 
full  hearing,  found,  that  tbe  parties  were 
married  In  the  state  of  Indiana  In  1897,  and 
that  they  were  husband  and  wife,  and  tbe 
child,  Russell  Y,  Flsk,  was  the  only  living 
Issue  of  said  marriage;  that  the  plaintiff 


REPORTEB.  (DtU 

had  resided  tn  Carbon  connty  for  mne  tiiao 

one  year  next  prior  to  tbe  commencement  of 
the  salt  and  was  a  bona  fide  resident  of  said 
county:  that  tbe  defendant  was  a  resident 
of  Indiana;  and  that,  aft^  oelng  served 
with  sumurons,  she  entered  her  personal  ap- 
pearance In  said  actl<»i,  and  submitted  her 
self  to  the  Jurisdiction  Of  tbe  court  The  al* 
legations  of  tbe  plaintiff  In  bis  complalat 
were  found  untrue,  and  the.allegatioDS  of 
the  defendant  In  her  cross  complaint  were 
found  true,  and  that  tbe  plaintiff  bad  will- 
fully deserted  and  abandoned  the  defendant 
for  a  period  of  more  than  one  year  next 
prior  to  the  commencement  of  the  said  ao 
tlon,  and  bad  failed  and  neglected  to  pro- 
vide her  with  reasonable  and  necessary  sup- 
port. The  defendant  was  awarded  the  cua- 
tody of  the  child  and  f25  per  month  for  Iti 
support;  also  $300  attorney's  fees  and  costa. 
Prom  this  decree  tbe  plaintiff  appeals,  and 
claims  that  the  court  bad  no  Jurisdiction  to 
grant  tbe  decree,  or  to  hear  and  determine 
the  allegations  contained  In  defeudanfa 
cross  complaint  for  the  reason  that  It  does 
not  appear  that  tbe  defendant  waa  a  real* 
dent  of  the  state,  and  that  the  child  was  Dot 
within  the  Jurisdiction  of  the  court 

Section  1208,  Rev.  St  1808,  so  far  as  ma- 
terial here,  reads  as  follows:  "Proceedingi 
In  divorce  shall  be  commenced  and  conduct- 
ed In  the  manner  provided  by  law  for  pro- 
ceedings In  civil  cases,  except  as  hereinafter 
provided,  and  the  court  may  decree  a  dis- 
solution of  tbe  marriage  contract  between 
the  plaintiff  and  defendant  In  all  casei 
wherein  the  plaintiff,  for  one  year  next  prior 
to  the  commencement  of  tbe  proceedings 
shall  have  been  an  actual  and  bona  fide  resi- 
dent of  the  county  within  the  jurisdiction  of 
the  court  for  any  of  the  foUowlDg  causes,  to 
wit"  etc.  Section  1210  provides:  "The  court- 
may  order  either  party  to  pay  to  the  clerk  a 
sum  of  money  for  the  separate  support  and 
maintenance  of  the  adverse  party  and  the 
children,  and  to  enable  auch  party  to  pnwe- 
cute  or  defend  the  action."  Section  1212; 
so  far  as  material,  reads  as  follows:  "When 
a  divorce  Is  decreed,  the  court  may  make 
such  order  In  relation  to  the  children,  prop- 
erty, parties,  and  the  maintenance  of  the  par- 
ties and  children  as  shall  be  eqnitable."  It 
win  be  observed  that  under  section  1208  tba 
marriage  contract  may  be  dissolved  between 
tbe  plaintiff  and  defendant  In  all  cases  where 
the  plaintiff  has  been  an  actual  bona  fide  res- 
ident of  the  county  for  one  year,  and  the 
proceedings  for  divorce  are  to  b^  commenced 
and  conducted  in  the  manner  provided  by 
law  in  civil  cases.  By  the  terms  of  the  ad 
the  decree  Is  not  limited  alone  to  the  plain- 
tiff, who  is  a  resident  of  the  county,  but 
tbe  power  Is  conferred  upon  the  court  to 
grant  decrees  to  either  party  In  cases  wbere 
the  residence  of  the  plaintiff  la  shown  and 
the  statutory  groimds  exist  The  def«idant, 
having  been  served,  and  having  appeared  in 
the  action,  and  submitted  herself  and  bar 
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Tigbia  to  the  Jurisdiction  of  the  conrt,  was 
equally  Intwested  in  the  subject  of  the  liti- 
gation. The  plaintiff  first  inTofeed  the  Juris- 
diction of  the  court,  and,  the  defendant  hav- 
ing appeared  In  ohedience  to  the  summons. 
tSie  ought  to  be  entitled  to  a  final  bearing  of 
the  case,  and  to  such  relief  as  equity  sbould 
award.  Defendant  was  brought  Into  court 
against  her  will  to  answer  the  charge  made 
against  her,  and  set  up  a  counter  charge, 
and  submitted  herself  and  h^  rights  to  the 
Jurisdiction  of  the  court  selected  by  the 
plaintiff.  The  plaintiff,  while  claiming  rights 
against  the  defendant  denies  the  right  of 
the  court  to  do  Justice  to  the  defendant  in 
ttiat  respect,  and  asks  this  court  to  with- 
hold that  Justice  found  due  an  adversary  In 
a  proceeding  instituted  by  himself.  He  la 
demanding  Justice  for  himself,  but  seeks  to 
deny  Justice  to  his  adveraaiy.  This  1b  not 
only  unconscionable,  but  indtiFensible,  In  a 
court  of  equity.  When  the  court  has  Jurls- 
dlctitm  of  tiie  subject-matter  and  the  par- 
ties, the  Judgment  awarded  must  be  held 
conclusive  and  binding  upon  the  parties  and 
their  priTles.  In  Joiness  t.  Jenness,  24  Ind. 
359,  87  Am.  Dec.  335,  the  court  said:  "To 
give  the  statute  any  other  construction  would 
be  to  say  that  in  two  cases  precisely  alike 
in  their  facts,  the  defendant  in  one  being  a 
resident  and  In  the  otber  a  nonresident  the 
former  might  r«iult  in  a  decree  for  divorce 
on  cross  petition,  wltii  such  alimony  as  ought 
to  be  given  where  the  plaintiff. la  in  fault; 
while  in  the  latter  that  vindication  of  char- 
acter which  can  often  be  secured  only  by  a 
decree  could  not  be  had  by  the  defendant, 
nor  could  the  alimony  be  adjusted  upon  the 
basis  of  the  fact  that  the  defendant  was 
the  party  aggrieved.  Such  a  discrimination 
against  nonresident  defendants  finds  no  place 
within  the  letter  of  the  statute,  still  less  In 
Its  spirit;  and  a  construction  which  would 
allow  It  would  Invite,  In  the  class  of  cases  In 
which  they  could  be  most  successfully  perpe- 
trated, the  very  worst  abuses.  While  our 
statute  Is  Intended  to  prevent  nonresidents 
from  making  use  of  our  courts  to  perpetrate 
frauds  upon  their  unsuspecting  wives  or  hus- 
bands by  coming  here  to  petition  for  di- 
vorces. It  at  the  same  time  arms  them  with 
every  weapon  of  defense  which  is  afforded 
to  our  own  people  when  brought  into  court 
at  the  salt  of  those  whose  bona  fide  residence 
here  gives  us  Jurisdiction."  In  Sterl  v.  Sterl, 
2  lU.  App.  223,  It  was  said:  "It  Is  Insisted 
"by  the  appellee  that  under  the  provlBions  of 
the  above  section  of  the  statute  the  appel- 
lant had  no  right  to  file  her  cross  bill  pray- 
ing, amongst  other  things,  for  a  divorce,  for 
the  reason  that  she  was  not  a  resident  of  this 
state;  and,  that  fact  appearing  on  the  face 
of  her  cross  bill,  he  could  avail  himself  of 
such  fact  of  nonresldence  by  way  of  demur- 
rer. •  •  ♦  It  is  a  familiar  principle  of  law 
that  a  court  of  equity,  having  acquired  Juris- 
diction of  the  parties  and  the  subject-mat- 
ter of  the  sui^  will  retain  and  exercise  such 


Jurisdiction  until  the  equities  of  aU  the  par- 
ties are  meted  out  to  them.  In  this  case 
the  Jurisdiction  of  the  court  Is  Invoked  by 
the  appellee,  be  having,  as  lie  had  a  legal 
right'  to  do,  filed  his  bill  against  appellant, 
praying  relief,  and  Bummcmlng  the  appellant 
into  court.  When  she  is  thus  brought  In, 
and,  having  responded  to  the  claims  of  the 
ai^ellee  by  answering  his  bill  of  complaint, 
b^ng,  as  tt  w«e,  tbien  twceA  into  the  court, 
submits  herself  to  its  Jurtsdictiim,  and  asks 
the  court  to  grant  to  her  certain  equitable 
rights,  to  which  she  claims  she  Is  entitled, 
then  It  is  that  the  appellee  challenges  the  Jn- 
rlsdlcUon  of  the  court  to  grant  to  her  any 
equitable  rights,  but  continues,  to  clamor  for 
his.  This  position  Is  unocmsfionaMe  and  in- 
d^oD^Ue  upon  the  principles  of  equity. 
But  we  are  toM,  and  it  is  urged  by  the  ap- 
pellee, that  by  reason  of  the  arbitrary  pro- 
visions of  the  statute  there  is  no  escape  from 
this  dilemma,  and  that,  as  a  consequence, 
the  appellant  Is  In  the  court  for  the  purpose 
of  receiving  its  mandate  and  yielding  obedi- 
ence to  ito  orders,  but  wtthoot  aay  equitable 
rights  which  the  appellee  Is  boimd  to  re- 
spect, for  the  reason,  as  he  claims,  that  she 
resided  In  New  YoA,  and  not  In  Illinois,  and 
notwldistanding  she  Is  dragged  Into  the 
court  at  the  suit  of  the  app^lee.  and.  as  may 
be  presumed,  against  her  will.  We  think 
that  by  the  plainest  iwlnelples  ot  equity  tlw 
appellee  is,  under  such  circumstance,  pre- 
cluded from  questioning  the  Jurisdiction  of 
a  court  which  he  has  himself  invoked,  and 
that  the  conrt  having  acquired  Jurisdiction 
of  the  subject-matter  and  the  parties  to  the 
suit  at  the  instance  and  by  the  prayer  of 
the  appellee,  he  cannot  be  heard  to  ques- 
tion the  jurisdiction  of  the  court  to  bear,  con- 
sider, and  determine  all  the  equities  of  the 
parties,  to  the  end  that  complete  Justice  may 
l>e  done  to  all  In  the  same  case."  The  same 
doctrine  Is  laid  down  In  Glutton  v.  Clutton, 
108  Mich.  267,  66  N.  W.  53,  31  L.  R.  A.  160; 
Watklne  v.  Watkins,  135  Mass.  83;  17  Cent. 
Dig.  p.  518,  S  213;  Barret  v.  Barret  11  Ky. 
I^aw  Hep.  287;  Ferry  v.  Ferry.  9  Wash.  23!», 
37  Pac.  431;  Wadsworth  v.  Wadsworth,  81 
Cal.  182.  22  Pac.  648,  15  Am.  St.  Rep.. 38; 
Jones  V.  Jones  (N.  T.)  15  N.  E.  707,  2  Am.  St, 
Rep.  447.  Under  our  statute,  when  it  ap- 
pears that  the  plaintiff  In  a  divorce  proceed- 
ing has  resided  in  the  state  the  full  statuto- 
ry period,  and  the  defendant  has  tteen  served 
with  summons,  and  appears  In  the  case,  and 
surrenders  herself  to  the  Jurisdiction  of  the 
court  such  court  has  Jurisdiction  over  the 
parties,  and  the  right  to  pass  upon  and  dis- 
pose of  the  issues  raised  between  them  upon 
the  merits  In  accordance  with  the  rules  of 
equity,  even  If,  in  order  to  do  so.  It  be  nec- 
essary to  grant  a  decree  of  divorce  to  the  de- 
fendant upon  the  facts  stated^  In  the  cross 
complaint;  and,  having  Jurisdiction  of  the 
case  and  parties.  It  may  proceed,  under  sec- 
tions 1210  and  1212,  to  make  such  order  in  re- 
lation to  the  children,  property,  and  parties. 
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ind  the  maintenance  of  the  adverse  party 
Lnd  children,  and  award  alimony  and  coats, 
as  shall  be  equitable  and  Just 

We  find  no  reversible  error  In  the  record. 
The  decree  and  order  of  the  district  court  is 
afSrmed,  with  costs. 

BASKIN  and  BABTOH,  JJ^  concur. 


(U  UUh.  321) 

YOUNG  et  al.  v.  SALT  LAKE  CTTT. 

(Supreme  Conrt  of  Utah.    March  1.  1902.) 

MUNICIPAL  CORPORATIONS— TERRITORY— DIS- 
CONNECTION—DBIiBQATlON  OF  LBGISLATIVU 
POWER  —  STATUTES  —  DOtmTFUL  CONSTITU- 
nONAUTT— DHraRUNATION. 

1.  Rev.  St.  c.  16,  tit.  10,  «  288  et  seq.,— the 
only  general  law  for  changing  the  bonndariea 
of  the  several  incorporated  cities  existing  when 
the  coustltnUon  was  framed,— authorises  the 
district  court  to  i»roceed  to  disconnect  laud 
bordering  on  any  city,  on  petition  of  a  major- 
ity of  the  owners  thereof,  stating  reasons  there- 
for, and  accompanied  by  a  map  or  plat  of  the 
property.  On  filing  of  such  petition  a  sum- 
mons to  the  city  is  required.  Issue  Is  then 
joined  as  iu  other  cases,  and  if  the  court  finds 
the  petition  is  true,  and  that  justice  and  equity 
require  the  disconnection,  it  is  to  appoint  com- 
missioners to  adjust  the  terms  as  to  the  lia- 
bilities of  the  city  which  accrued  daring  the 
connection,  and  as  to  the  mutual  property 
rights  of  the  dty  and  territory.  After  the 
hearing  and  report  of  the  commfsdoners,  the 
court  is  to  decree  Iu  accordance  therewith  and 
with  the  petition,  or  modify  or  reject  the  re- 
port and  appoint  new  commissioners,  and  con- 
tfnne  the  cause  for  further  action.  Beld  not 
Ttolatire  of  Const,  art.  6.  |  1,  and  Id.  art.  6,  §< 
1,  20,  as  delegating  power  to  the  court  and 
commissioners  to  legislate,  but  valid,  as  merely 
requiring  the  court  to  judicially  determine 
whether  facts  found  by  It  eutitle  the  petition- 
ers to  relief,  especially  as  Oonst.  art.  11,  {  5, 
and  Id.  art.  6.  )i  2ti,  subd.  12.  restrict  the  power 
of  special  legislation,  particularly  as  to  cities. 

2.  A  reasonable  doubt  as  to  toe  constitution- 
ality of  a  statute  will  be  resolved  in  favor  of 
its  validity.i 

Appeal  from  district  court,  Salt  Lake  coun- 
ty; Ogden  Hlles,  Judge. 

Petition  by  Le  Grand  Young  and  others 
against  Salt  Lake  City,  a  municipal  corpora- 
tion. From  a  Judgment  for  petitioners,  the 
city  appeals.  Affirmed. 

C.  B.  Stewart,  for  appellant  Benner  X. 
Smith,  for  respondents. 

MINER,  C.  J.  The  respondents  In  this 
case  filed  their  petition  in  conformity  with 
chapter  15,  tit  10,  §  288,  Rev.  St.,  praying 
tbat  certain  land  described  therein  be  de- 
tached and  disconnected  from  Salt  Lake  Clt}*. 
It  Is  alleged,  among  other  things,  that  the 
land  In  question  Is  not  platted  for  any  mn- 
nlclpal  purpose,  and  Is  not  situated  so  as  to 
render  it  desirable  to  be  platted  to  be  used 
for  residence  or  business  purposes,  and  that 
the  same  was  no  part  of  the  town-site  entry 
of  Salt  Lake  City;  that  It  Is  situated  five 
miles  from  the  business  portion  of  the  city, 
and  two  miles  from  the  platted  and  Inhablt- 


1  auittt  v.  Tinker,  «t  Pac.  33,  21  Utah.  — . 


ed  part  of  the  same;  that  lying  between  said 
land  and  the  city  is  the  Ft  Douglas  military 
reservation,  and  that  the  only  way  to  reacb 
said  land  is  over  said  reservation;  that  most 
of  said  property  Is  situated  north  of  Emigra- 
tion Caflon,  along  tbe  foothills  and  mountain 
side,  and  is ,  mountainous,  broken,  and  unfit 
for  municipal  or  residence  purposes;  that  a 
range  of  foothills  lies  between  It  and  the 
reservation;  that  the  land  never  has  received 
or  can  receive  any  fire  or  police  protection, 
or  other  municipal  benefit  of  any  kind;  tlut 
the  city  has  contracted  a  bonded  Indebted- 
ness of  about  $2,750,000  for  permanent  im- 
provements In  said  city,  none  of  which  are 
situated  near  this  property;  tbat  tbe  assess- 
ed valuation  of  said  pr<H)erty  In  1900  was 
?14,756;  that  prior  to  1806,  and  the  adop- 
tion of  the  constitution,  tbe  owners  of  the 
property  were  not  required  to  pay  taxes 
thereon,  but  the  same  were  remitted,  because 
tbe  said  prt^rty  did  not  receive  any  munir- 
ipal  benefits.  To  this  petition  a  demurrer 
was  Interposed  by  the  defendant,  which  was 
overruled.  After  a  hearing  the  court  found 
the  facts  in  accordance  with  those  stated  In 
the  petition,  and  ordered  tbe  land  to  be  sev- 
ered from  the  city,  and  discharged  from  its 
Jurisdiction  and  control,  without  any  obli- 
gation to  the  city  for  taxes  or  txHided  indebt- 
edness thereof.  From  this  order  the  defend- 
ant appeals. 

Section  288,  Rev.  St  1898,  provides  as  fel- 
lows: "Whenever  a  majority  of  the  real 
property  owners  of  any  territory  within  and 
lying  upon  the  borders  of  any  city,  shall  file 
with  tbe  clerk  of  the  district  court  of  the 
county  In  whlcb  such  territory  lies,  a  peti- 
tion praying  that  such  territory  be  discon- 
nected therefrom,  and  such  petition  sets 
forth  reasons  why  such  territory  should  be 
so  disconnected  from  such  city,  and  la  ac- 
companied with  a  map  or  plat  of  the  terri- 
tory sought  to  be  disconnected,  and  desig- 
nates no  more  than  five  peraons  who  are 
empowered  to  act  for  said  petitioners  In  such 
proceedings,  such  court  shall  cause  a  notice 
of  the  filing  of  the  same  to  be  served  upon 
said  city,  In  the  same  manner  as  a  summons 
In  a  civil  action,  and  shall  also  cause  notice 
to  be  published  In  some  newspaper  having  a 
general  circulation  In  such  city,  for  a  period 
of  ten  days.  Issue  shall  be  Joined  and  tlie 
cause  tried  as  provided  for  the  trial  of  cItH 
causes,  as  nearly  as  may  be.  The  proper  au- 
thorities of  such  city  or  any  person  inter-- 
ested  in  tbe  subject-  matter  of  said  petition, 
may  appear  and  contest  the  granting  of  tbe 
same."  Section  280  provides:  "If  the  court 
finds  tbat  the  petition  was  signed  by  a  ma- 
jority of  the  real  property  owners  of  the  ter- 
ritory concerned,  and  that  tbe  allegations  of 
the  jwtltlon  are  true,  and  tbat  justice  and 
equity  require  tbat  such  territory  or  any  port 
thereof  should  be  disconnected  from  such 
city,  It  shall  appoint  three  disinterested  per- 
sons as  commissioners  to  adjust  tbe  terms 
upon  which  snch  part  shall  be  so  severed  as 
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to  any  liabilities  of  nach  city  that  have  ac- 
crued during  the  connection  of  such  part 
with  the  corporation,  and  as  to  the  mutual 
property  rights  of  the  city  and  the  terrltor-y 
to  be  detached."  Section  290  prcvldea: 
"The  commissioners  shall,  at  a  time  by  them 
fixed,  hear  the  agents  named  In  the  peti- 
tion, and  also  the  proper  aathorlti^  of  the 
city  In  regard  to  the  subject  matter  so  sub- 
mitted, and,  as  soon  as  practicable,  report 
their  findings  In  the  premises  to  the  court. 
Upon  the  filing  of  which  report,  the  court 
shall  decree  in  accordance  therewith,  and 
with  the  prayer  of  the  petition,  unless  for 
good  cause  shown  the  court  shall  modify 
the  sam^  or  shall  reject  or  set  aside  the  re- 
pOTt  and  appoint  new  Oommissioners,  and 
continue  the  cause  for  further  action  to  be 
had  thereon."  Section  1,  art.  5.  of  the  con- 
stitution, divides  the  power  of  the  govern- 
ment Into  legislative,  executive  and  judicial 
departments,  and  provides  that  no  one  de- 
partment can  exercise  functions  appertaining 
to  either  of  the  other,  except  In  cases  ex- 
pressly provided.  Section  1,  art.  6,  provides: 
•The  legislative  powM*  of  this  state  shall  be 
vested  In  a  senate  and  house  of  representa- 
tives, which  shall  be  designated  the  legis- 
lature of  the  state  of  Utah."  Section  29,  art 
t^  reads  as  toUows:  *^he  legislature  shall 
not  delegate  to  any  special  commlssltHi.  pri- 
vate corporation  or  association,  any  power 
to  make,  supervise,  or  Interfere  with  any 
municipal  Improvement,  money,  property  or 
effects,  whether  held  In  trust  or  otherwise, 
to  levy  taxes,  to  select  a  capltol  site,  or  to 
perform  any  municipal  functions."  Section 
5,  art  U,  reads  as  follows:  "Corporations 
for  municipal  parp(»es  shall  not  be  created 
by  special  laws:  the  legislature  by  general 
laws,  shall  provide  for  the  incorporation,  or- 
ganization and  classification  of  cities  and 
towns  In  proportion  to  population;  which 
laws  may  be  altered,  amended,  or  repealed." 
Section  26,  art  6,  subd.  12. 

The  appellant  contends  that  the  statute 
under  which  this  proceeding  was  taken  Is  un- 
constitutional and  void,  and  that  It  attempts 
to  delegate  power  to  the  district  court  and 
commissioners  to  legislate,  and  that  the  pow- 
er given  Is  a  legislative  power,  and  that  the 
court  cannot  be  Invested  with  It  by  the  legis- 
lature, under  the  constitution.  It  Is  true  that, 
under  the  constitution,  powers  belonging  to 
one  department  of  government  cannot  be  ex- 
ercised by  others.  Courts  cannot  legislate  or 
make  laws.  This  power  Is  vested  In  tiie  leg- 
islature and  any  law  which  confers  snch 
power  upon  a  court  or  executive  officer  is 
uncMistltutlonal  and  void.  The  question  pre- 
sented here  Is,  do  the  general  lavrs  of  this 
state  giving  the  district  court  power  to  dis- 
connect certain  ixn'tlons  of  an  Inccwporated 
city  from  Its  Jurisdiction  and  Ilinlts  confw 
npon  the  court  legislative  power  to  make 
laws?  It  will  be  conceded  that  while  the 
legislature  cannot  delegate  power  to  make 
laws.  It  may  still  make  laws  to  take  dfect' 


npon  the  ascertainment  of  certaki  facts  and 
conditions,  and  may  delegate  the  duty  to  de- 
termine the  existence  of  such  facts  to  some 
other  branch  of  the  government.  Field  v. 
Clark,  143  U.  S.  693,  12  Sup.  Ct.  495,  36  L. 
Ed.  2&4;  Dowllng  v.  Insurance  Co.,  97  Wis. 
50,  72  X.  W.  229.  This  duty  of  determining 
the  facts  and  conditions  ad  they  exist  may 
also  be  conferred  upon  the  courts.  Under 
the  provisions  of  the  statute,  whenever  a  peti- 
tion is  filed  with  the  court  stating  the  requi- 
site facts,  and  summons  Is  Issued  and  served 
upon  the  city.  Issue  Is  then  Joined  as  In  oth- 
er cases.  If  the  court  finds  the  allegations  In 
the  petition  are  true,  and  that  Justice  and 
equity  require  that  the  territory  named 
should  be  disconnected  from  the  city,  It  Is  re- 
quired to  appoint  three  commissioners,  who 
are  disinterested  persons,  to  adjust  the  terms 
upon  which  a  sevoance  shall  be  made,  as  to 
the  liabilities  that  have  accrued,  etc.  The 
commlsslonav  appointed  are  required  to  re- 
port their  findings  to  the  coj^rt  Therenpcm 
the  court  may  decree  In  accordance  with  snch 
r^rt  or,  if  good  cause  appears.  It  may 
modify  such  reptnt,  or  wholly  set  It  aside, 
and  api)olot  new  commissioners,  and  continue 
the  case  for  farther  hearing.  In  the  ^%sent 
.case  the  court  has  followed  the  statute. 
The  facts  required  to  be  shown,  under  the 
statute,  must  be  passed  upon  by  the  court. 
A  majority  of  the  owners  of  land  must  peti- 
tion. The  land  most  lie  upon  the  borders  of 
the  city,  and  the  reasons  for  such  severance 
must  be  stated.  A  map  or  plat  of  the  prop- 
erty must  accompany  the  petition.  These  are 
Issuable  facts.  The  statute  provides  that  Is- 
sue may  t>e  Joined  thereon  and  the  cause 
tried  as  Is  provided  for  the  trial  of  civil  cases, 
as  near  as  may  be.  The  determination  of 
these  Issues  and  the  facts  and  findings  of  the 
commissioners  is  a  Judicial  act  and  does  not 
pertain  either  to  the  legislative  or  executive 
department  of  the  state.  The  act  In  qoes- 
tion  Is  a  general  act  applying  to  all  the  cities 
In  the  state.  It  provides  that  certain  terri- 
tory, under  certain  conditions,  may  be  sev- 
ered from  an  Incorporated  city,  if  the  court 
considers  the  facts  Justify  such  severance. 
The  right  to  disconnect  the  territory  depends 
entirely  upon  the  facts  and  the  existence  of 
the  conditions  covered  by  the  statute,  and  the 
determination  of  the  question  involves  an 
examination  and  weight  of  the  tratlmony, 
which  Is  certainly  In  the  nature  of  a  Judicial 
determination.  The  court  gives  the  law  ef- 
fect after  It  has  determined  Judicially  the  ex- 
istence of  the  requisites  as  fixed  by  the  leg- 
islature. The  court  Is  simply  to  determine 
the  Issuable  facts.  It  Is  a  judicial  act  to 
determine  what  the  facts  In  a  given  case 
are,  and  whether  such  facts,  when  found, 
entitle  the  party  to  the  relief  sought  The 
statute  names  the  conditions  under  which 
laud  lying  on  the  borders  of  a  city  may  be 
detached,  and  authorizes  the  court  to  de- 
termine whether  such  conditions  exist,  and 
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whether,  undo:  bH  tlie  ftcta,  Justice  and  equi- 
ty require  the  land  to  be  detached.  The  court 
Is  required  to  determine  these  questions. 
They  are  therefore  of  such  a  Judicial  charac- 
ter as  to  come  within  the  Jurisdiction  of  the 
district  court  Brans  v.  City  of  Council 
Bluffs.  65  Iowa,  ?S8,  21  W.  5S1;  City  of 
Burlington  t.  Leebrick,  48  Iowa,  262;  Ford  t. 
Town  of  North  Des  Moines^  80  Iowa,  626.  46 
X.  W,  1081;  McKean  t.  City  of  Mt  Vernon, 
51  Iowa,  306.  1  N.  W.  617;  aty  of  Bhnporla 
V.  Smith,  42  Ean.  43S,  22  Pac.  616;  Hullng 
V,  City  of  Topeka,  44  Kan.  677,  24  Pac.  1110; 
Hurla  T.  City  of  Kansas  City,  46  Kan.  TBS, 
27  Pac.  143;  State  t.  Weatherby,  45  Ho.  17; 
Lammert  t.  Lldwell,  62  Mo.  188,  21  Am.  Rep. 
411:  Wahoo  t.  Dickinson,  28  Xeb.  427,  36  N. 
W.  813;  Forsythe  t.  City  of  Hammond  (C. 
C.)  68  Fed.  774;  Orusenm^er  T.  Cl^  of 
Logansiwrt.  76  Ind.  549;  People  T.  Flemli^; 
(Colo.  Sup.)  16  Pac.  298;  Field  t.  Clark,  148 
U.  S.  693.  12  Sup.  Ct.  4»Sk  36  L.  Ed.  294. 

An  additional  reason  for  the  holdlug  Is 
found  In  section  26,  art.  6,  subd.  12,  Const, 
which  provides:  'The  l^slature  Is  prohibit- 
ed from  enacting  any  itrirate  or  special  laws 
In  the  following  cases:  •  •  •  (12)  Incorpo- 
rating cities,  towns  or  TUlages;  changing  or 
amending  the  charter  of  any  city,  town  or. 
Tillage;  laying  out  opening,  vacaUng  or  al- 
tering town  plats,  highways,  streets,  wards, 
alleys  or  public  grounds.  •  •  •  In  all  cas- 
es where  a  general  law  can  be  applicable, 
no  BfJecIat  law  shall  be  enacted."  And  hi 
section  5,  art  11,  which  reads  as  follows: 
"Corporations  for  municipal  purposes  shall 
not  be  created  by  special  laws;  the  legis- 
lature, by  general  laws,  shall  provide  for  the 
Incorporation,  organisation,  and  classification 
of  cIHes  and  towns  In  proportion  to  popula- 
tion; which  laws  may  be  altered,  amended 
or  repealed."  The  legislature  Is  prohibited 
from  enacting  any  special  law  when  a  general 
law  can  be  applicable;  and,  by  article  11, 
municipal  corporations  shall  not  be  created 
by  special  lawa,  but  general  laws  may  be 
enacted,  which  may  be  altered,  amended,  or 
repealed.  The  statute  in  question  Is  a  gen- 
eral law.  applying  to  all  the  cities  In  the 
state,  without  whicb  the  boundaries  of  the 
several  incorporated  cities  In  the  state  exist- 
ing when  the  constitution  was  framed  might 
not  be  changed,  but  must  remain  Indefinite- 
ly as  existing  at  that  time.  This  could  not 
have  been  the  Intention  of  the  framers  of 
that  Instrument  nor  would  such  a  rule  be  In 
accordance  with  the  spirit  and  terms  of  its 
provisions.  See  Eureka  City  v.  Wilsou,  35 
tJtah,  53.  48  Pac.  41.  The  statute  under  con- 
sideration was  adopted  from  Iowa.  The  su- 
preme court  of  that  state,  under  similar  pro- 
visions of  the  constitution,  has  held  the  act 
CMJstltutional.  This  determination  should,  at 
least  In  doubtful  cases,  be  considered  as  fa- 
vorable to  the  constitutionality  of  the  stat- 
ute. People  T.  Bitchie,  12  Utah,  181,  42  Pac. 
209. 


REPORTER.  (Uttb 

It  Is  not  without  donbt  and  difficulty  tbat 
we  have  arrived  at  the  Cbove  conclusion. 
Many  authorities  from  a  high  source  hold  a 
contrary  doctrine.— notably,  the  case  <tf  Cltjr 
of  Galesburs  v.  Hitwklnson,  111.  158;  Peo- 
ple T.  Bennett  29  Mich,  1,  18  Am.  Sep. 
107;  Territory  v.  Stewart  1  Wash.  St  98.  2$ 
Pac.  405,  8  L.  R.  A.  106;  People  t.  Town  of 
Nevada,  6  Cal.  148;  Aleom  v.  BCamer.  38- 
Miss.  eSZ;  Board  of  Harbw  Com'rs  of  Port 
of  Eureka  v.  Bzcdslor  Redwood  Co.,  88  CbL 
491,  26  Pac.  375,  22  Am.  St  Rep.  321.  Cos- 
slderlng  the  conflicting  authorities  upon  this 
snbject  and  the  high  standing  of  the  courts 
holding  a  contrary  view,  we  cannot  say  tbst 
we  have  no  reasonable  doubt  as  to  the  om* 
stltntlonallty  of  the  law.  Independent  of  fbe 
fact  that  we  .may  have  adopted  the  construc- 
tion of  the  court  of  Iowa  when  we  adopted 
the  statute  from  that  state.  When  such  a 
doubt  exists,  the  statute  will  be  upheld. 
Cooper  V.  Telfair,  4  U.  S.  14.  1  L.  Ed.  721; 
Sharpless  v.  Mayor,  etc.,  21  Pa.  147,  59  Am. 
Dec.  "^9;  Adams  v.  Howe.  14  Mass.  340.  7 
Am.  Dec.  216;  State  v.  TIngey,  24  Ctab. 
— ,  67  Ftoc.  33;  Supervisors  v.  Brown,  113 
n.  S.  268.  5  Sup.  Ct  125,  28  L.  Ed.  701. 

The  Judgment  of  the  district  court  Is  afBrm* 
ed,  with  costs. 

BASKIN  and  BARTCH,  JJ.,  concur. 


(24  Utah.  377) 
SCOTT  V.  CROUCH  et  al. 
(Supreme  Court  of  Utah.   March  a  1902.) 

EgUITT— BNFORCEHBNT  OF  TRUST— LOST  ASD 
UNRSCORDOD  DSHD  —  BVIDENCB  —  BURDEN' 
OF  PROOF— LACHES— FORUBR  OWNER  OV 
PROPERTY- DECI^ARATIONS  AGAINST  INTER- 
EST. 

1.  In  a  suit  by  the  administrator  of  a  <le- 
ceased  locator  of  a  mining  claim  to  declare  that 
the  patentee  thereof  Is  a  trustee  for  the  estate 
of  toe  deceased,  on  the  ground  of  frand  In  pro- 
curlne  the  patent,  by  preseiitfuff  false  affidavits 
averniip  that  the  original  locator  had  convey- 
ed hiB  interest  therein,  evidence  considered,  and 
held  to  authorize  a  finding  that  such  locator  had 
conveyed  bis  interest  in  the  claim,  and  that 
therefore  there  was  no  fraud  on  the  patentee  s 
part  in  procuring  the  patent 

2.  A  person  alleging  that  a  party  holding  the 
legal  title  to  property  Is  a  trustee  thereof  hai 
the  burden  of  proving  the  trust. 

3.  Though  a  mining  claim  can  only  be  con- 
veyed by  a  deed  in  writing  duly  executed  ana 
delivered,  the  due  ezecutlou  and  delivery  of 
such  a  deed,  which  was  not  recorded,  and 
which  Ib  lost,  may  be  proven  by  pand  tesn- 
mony. 

4.  A  party  claiming  title  throosh  a  grantee 
in  a  lost  and  unrecorded  deed  will  not  be  re- 
quired, after  the  parties  to  the  transaction 
are  dead,  or  cannot  be  found,  and  after  the 
lapse  of  several  years  without  the  grantor,  or 
any  one  for  or  through  him,  claiming  any  in- 
terest in  the  property,  to  furnish  the  high  de- 
gree of  proof  of  the  aoe  execution  and  delivery 
of  the  lost  deed  that  is  generally  required. 

5.  Where,  in  a  suit  by  the  administrator  of 
a  deceased  locator  of  a  mining  claim  to  de- 
clare the  patentee  thereof  a  tniatee  for  the  es- 
tate of  the  deceas*^,  on  the  ground  that  an  al- 
leged lost  and  unreoorded  deed,  conveying  the 
locator's  interest  in  tha  mine,  was  a&t  execut> 
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edj  it  appeared  that  the  locator  tor  over  10 
Tp&rs  made  no  claim  as  owner  thereof,  and  had 
knowledge  of  the  claims  of  other  persona  who 
during  such  time  worked  the  mine,  the  right 
of  recovery  was  barred  bjr  the  locator's  laches-i 
6.  The  declaration  of  the  locator  of  a  mining 
claim  that  he  had  coDTeyed  the  property  by 
deed,  and  had  been  paid  thertfor,  ia  an  ad* 
mission  against  his  uiterestt  and  admiisibte 
after  his  death. 

Appeal  from  district  court,  Salt  lake  coun- 
ty; W.  O.  Hall,  Judge. 

Salt  by  John  S.  Scott,  as  admlnlatrator  of 
the  estate  of  J.  N.  McOann,  deceased,  against 
Jamea  Crouch  and  others.  From  a  decree 
Id  faTor  of  defendants,  plalntUC  appeals.  Af- 
firmed. 

Frlclc  &  Edwards,  for  appellant  Brown  & 
Henderson,  for  respondents. 

MIXER,  C.  J.  The  appellant,  Scott,  as  ad- 
ministrator of  the  estate  of  J.  N.  McOann,  de- 
ceased, filed  his  complaint  against  the  de- 
fendants, and  bases  his  claim  for  recovery 
upon  the  ground  that  the  appellant's  Intes- 
tate during  his  lifetime  was  the  owner  of 
a  one-tenth  Interest  In  the  Zelnora  mining 
claim,  and  that  McCano  died  In  18SG  seised 
of  said  Interest  therein,  by  vlrtne  of  having 
been  one  of  the  original  locators  thereof,  and 
that  he  never  parted  with  such  Interest  Re- 
spondents assert  title  to  one-tenth  Interest 
therein,  based  upon  the  claim  that  McCann 
In  1879  conveyed  by  deed  his  Interest  In  said 
mining  claim  to  one  S.  R.  Dickson,  and  that 
they  succeeded  to  said  Interest  from  Frank 
H.  Dyer,  through  a  United  States  marshal's 
deed  to  said  Dyer,  and  by  a  quitclaim  deed 
from  him  to  Zelnora  Hopper,  and  by  her  to 
the  other  respondents,  James  Crouch  and 
Florinda  Crouch.  The  record  shows  no  deed 
of  record  from  McCann  to  S.  R.  Dickson,  ex- 
cept that  in  1891  Zelnora  Hopper  applied 
for  a  patent  to  the  Zelnora  mining  claim, 
and  a  patent  was  duly  Issued  to  her  on  June 
23,  1892,  by  the  United  States  government 
The  plaintiff  alleges  In  his  complaint  that  at 
the  time  of  the  application  for  said  patent 
the  affidavits  of  Frank  H.  Dyer  and  Thomas 
Pells  were  presented  to  the  receiver,  In  part 
as  the  basis  therefor,  wherein  the  appellant 
claims  that  Dyer  falsely  testified  that  said 
McOann  In  1879  sold  and  conveyed  bis  one- 
tenth  Interest  In  said  claim  to  S.  R.  Dickson, 
and  that  he  (Dyer)  thereafter  became  the 
owner  thereof  by  virtue  of  a  marshal's  deed 
under  au  order  of  sale  duly  made  upon  a 
Judgment  rendered  In  a  proceeding  wherein 
Dickson  and  others  were  defendants,  and 
that  Pells  falsely  testified  that  the  state- 
ments contained  in  Dyer's  affidavit  were  true; 
that  the  affidavits  were  falsely  and  fraudu- 
lently presented  by  said  Zelnora  Hopper  to 
show  that  she  was  the  owner  of  said  Zel- 
nora mining  claim;  and  further  alleges  that 
she  holds  said  title  as  trustee  for  plaintiff's 
estate,  and  not  otherwise.   After  hearing  the 


>  Wood  T.  F(tx.  33  Fac  iS,  8  Vtah,  3»7. 


testimony,  the  court  among  other  thJugs, 
foond  that  McCann  was  one  of  the  owners  of 
said  mining  claim,  and  owned  a  one-tenth  In- 
terest up  to  1879,  when  he  executed  and  de- 
livered a  deed  of  all  his  Interest  to  S.  R. 
Dickson,  who,  with  others,  theo  entered  in- 
to possession  and  worked  the  same,  since 
which  time  McCann  has  had  no  Interest 
therein;  that  In  1879  Thomas  Pells,  one  of 
the  locators  of  said  claim,  sold  and  conveyed 
to  Dickson  all  bis  Interest  In  said  claim,  and 
delivered  a  deed  thereof;  that  Dickson  failed 
to  record  said  deed;  that  thereafter  Dickson 
and  others  entered  Into  possession  of  said 
claim,  and  performed  the  assessment  work 
thereon  until  the  claim  was  patented;  that 
on  the  7th  day  of  February,  1881,  Frank  H. 
Dyer  succeeded  to  all  the  Interest  of  Dickson 
In  said  claim  formerly  owned  by  McCann, 
and  other  Interests  amounting  to  eight-tenths 
Interest  therein,  through  a  deed  executed  by 
the  United  States  marshal  on  a  valid  Judg- 
ment, decree,  and  sale  In  a  suit  wherein  Dyer 
was  plaintiff  and  S.  R.  Dickson,  J.  B.  Rltch- 
ley,  Zelnora  Hopper,  James  Crouch,  and  P.  K. 
Sheffield,  were  defendants,  and  that  Dyer  at 
once  took  possesslop  thereof;  that  In  Au- 
gust 1807,  Dyer  and  wife  duly  conveyed  said 
claim  to  Zelnora  Hopper;  that  In  1880  James 
Crouch  and  James  B.  RItcbley,  the  owners 
of  two-tenths  of  said  mining  claim,  duly  con- 
veyed said  interest  to  Zelnora  Hopper,  and 
that  by  said  conveyance  said  Zelnora  Hopper 
became  the  legal  and  equitable  owner  of  all 
of  said  claim;  that  la  1891  said  Zelnora  Hop- 
per made  iippHeatlon  to  the  proper  authori- 
ties of  the  United  States  for  a  patent  to  said 
mining  claim,  and,  as  part  of  the  abstract 
record,  she  procured  and  ffied  the  affidavits 
of  Prank  Dyer  and  Thomas  Pells,  testifying 
that  In  the  year  1879  the  said  J.  N.  McCann 
and  Thomas  Pells  had  each,  to  their  knowl- 
edge, sold  to  the  said  S.  R.  Dickson  their, 
and  each  of  their.  Interests  In  said  claim, 
and  executed  and  delivered  to  said  Dickson  a 
deed  of  conveyance  thereof;  that  all  the  de-- 
velopment  work  thereon  was  done  as  re- 
quired by  law;  that  on  the  23d  day  of  June, 
1892,  a  patent  was  granted  to  Zelnora  Hop- 
per to  all  of  said  claim;  that  said  affidavits 
were  true,  and  were  obtain^  without  fraud: 
that  from  1879  up  to  McCann's  death.  In 
1886,  he  made  no  claim  to  any  part  ot  said 
claim,  although  he  well  knew  that  pickson 
was  In  possession  thereof  with  other  owners, 
and  was  developing  and  performing  assess- 
ment work  thereon;  that  In  1892  Zelnora 
Hopper  duly  conveyed  to  James  Crouch  an 
undivided  one-half  interest  In  said  claim,  and 
In  February,  1894,  duly  conveyed  to  Plorlnda 
Crouch  the  remaining  undivided  one-half  of 
said  claim,  who  are  now  the  legal  and  equi- 
table owners  of  the  same;  and  that  plaintiff 
has  no  rights  therein.  A  decree  was  entered 
accordingly.  The  plaintiff  appeals,  and 
claims  that  the  evidence  does  not  establish 
the  fact  and  conclusion  that  Mf<iaun  ever 
conveyed,  or  delivered  a  deed  to  Dicksou  of. 
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his  one-tenth  Interest  In  said  claim.  It  Is 
conceded  that,  if  such  deed  was  made,  then 
the  decree  should  be  affirmed;  Jf  not,  it 
should  be  rerersed. 

The  evident  theory  of  the  appellant  Is 
that  the  legal  title  was  all  vested  In  the  de- 
fendants, an'd  that  It  was  obtained  bj  fraud, 
through  the  act  of  Hopper  In  fraudulently 
obtaining  the  affidavits  of  Dyer  and  Pells 
used  on  the  proceeding  to  obtain  a  patent 
from  the  United  States.  The  affidavit  of 
Dyer,  used  before  the  commissioner  of  the 
land  office,  and  shown  In  evidence  by  the 
plaintiff,  so  far  as  material,  reads  as  fol- 
lows: "It  is  personally  known  by  me  that 
in  the  year  1879  J.  N.  McCann  and  Thomas 
Pells,  who  were  two  of  the  wiglnal  locators 
of  said  Zelnora  lode,  conveyed  by  deed  their 
undivided  two-tenths  Interest,  which  they 
then  owned  In  said  lode,  to  the  said  S.  R. 
Dickson,  and  said  Interest  was  then  vested 
in  him  at  the  time  of  said  judgment  and  de- 
cree, as  shown  by  the  findings  and  report  of 
J.  L.  Rawlins,  the  commissioner  appointed 
by  the  court  to  take  evidence  in  said  case, 
as  well  as  by  the  Judgment  itself,  a  certi- 
fied copy  of  which,  with  the  order  of  sale, 
la  filed  herewith;  that  the  said  S.  R.  Dick- 
son has  evidently  simply  neglected  to  cause 
his  said  deed  to  be  recorded;  that  he  Is  be- 
lieved now  to  be  dead,  or,  if  alive,  he  can- 
not be  found,  his  whereabouts  being  un- 
known since  Uie  year  1880;  that,  in  further 
support  of  my  statement  as  to  said  deed  to 
Mr.  Dickson,  I  have  to  state  that  I  acted 
for  hlra  in  making  tlie  purchase  of  said  in- 
terest of  two-tenths  in  said  lode."  The  affi- 
davit of  Thomas  Pells,  used  on  said  hear- 
ing. Is  as  follows:  "Also  personally  appear- 
ed Thomas  Pells,  of  Bingham,  Salt  Lake 
county,  Utah,  who,  being  duly  sworn,  de- 
poses and  says  that  he  has  heard  read  the 
foregoing  affidavit  of  Frank  H.  Dyer,  and 
personally  knows  that  the  statements  made 
therein  as  to  the  conveyance  of  said  two- 
tenths  Interest  of  himself  and  J.  N.  McCann 
by  deed  to  said  S.  R.  Dickson  are  true,  and, 
upon  his  best  information  and  belief,  all  the 
other  statements  therein  contained  are  also 
time,  and  that  he  has  no  Interest  now  In  said 
Zelnora  lode."  Mr.  Pells,  the  last-named 
affiant,  was  preSent  in  court  and  gave  his 
testimony  at  the  hearing  of  this  case.  He 
testified.  In  substance,  that  he  knew  the 
claim  In  question,  and  the  parties;  that  in 
1879  he  sold  and  conveyed  his  Interest  In  the 
claim'  to  Dickson,  and  executed  and  deliv- 
ered to  him  a  deed  of  the  same;  that  at 
tills  time  he  knew  McCann,  and  had  talked 
with  him  about  his  luteroat  in  the  Zelnora 
claim.  He  says:  "He  [McCann]  told  me 
that  he  had  sold  his  interest  to  Mr.  Dickson, 
through  Mr.  Dyer,  and  had  made  a  deed.  I 
think  it  wan  just  after  I  had  sold.  He  told 
me  he  got  $50  for  it.  I  got  $50  for  mine. 
-After  the  sale,  or  about  the  time. I  sold  that 
spring.  I  saw  Mr.  Dickson  and  Mr.  Dyer  at 
different  times  on  that  property.  They  were 


prospecting  and  opening,  np  the  mine;  that 
Is,  running  a  tunnel,  particularly.  They 
were  doing  assessment  work;  had  a  tent  up 
there  on  the  property,  and  were  living  there. 
Mr.  Dyer  was  stoping  out  ore  and  running 
a  tunnel.  He  was  working  tot  Hr.  Dick- 
son. He  had  charge  of  the  work  for  htm 
and  the  other  owners.  After  that  I  remem- 
ber of  hearing  about  a  snlt  being  com- 
menced  by  Dyer  to  establish  a  lien  on  that 
property  for  the  votk.  I  heard  of  it  after- 
wards, about  the  time  it  was  brought;  and 
Mr.  McCann  was  living  there  in  the  com- 
munity at  that  time.  I  was  acquainted 
with  the  property,  and  saw  It  occasionally 
after  that  for  some  years.  I  know  some- 
thing about  Mr.  McCann  working  the  prop- 
erty called  the  'Rob  Roy.'  They  are  pretty 
well  connected  togetlier.  Their  end  lines 
come  about  together.  I  don't  think  they 
quite  adjoin."  Mr.  Taylor  testified.  In  sub- 
stance, that  In  1885  he  visited  McCann  be- 
fore his  death,  while  on  the  Rob  Roy  claim, 
which  was  situated  near  the  Zelnora,  for 
the  purpose  of  incorporating  some  claims; 
that  he  could  then  see  the  Zelnora  claim, 
and  asked  MoCann  who  owned  It;  that  Mc- 
Cann replied  that  it  was  the  Hopper  claim, 
and  that  It  belonged  to  Hopper  and  Dyer; 
that  McCann  did  not  claim  any  Interest  in 
the  Zelnora  claim;  that  he  iK>lnted  out  the 
lines  between  the  Zelnw-a  claim  and  hln 
clafm.  It  also  appears  that,  after  the  time 
Dickson  purchased  the  Zelnora  claim  from 
McCann,  he  went  to  work  upon  it  and  did 
development  WM-k  thereon,  and  that  Mc- 
Cann and  Pells  subsequent  to  this  time  did 
no  work  upon  It,  but  did  work  upon  other 
claims  in  that  vicinity  for  several  years 
thereafter,  and  ran  a  tunnel  500  or  600  feet 
in  connection  with  E.  Ranch,  a  co-owner  in 
otlier  claims  near  the  Zelnora.  Dtuing  all 
this  period  before  McCann's  death  he  maile 
no  claim  to  any  Interest  In  the  Zdnora; 
neither  did  Mr.  Ranch,  who.  after  McCann's 
death,  was  appointed  his  administrator. 
The  other  parties  owning  the  claim  per- 
formed the  assessment  work  upon  it  for 
several  years,  and  no  showing  Is  made  that 
McCann  and  Pells  contributed  anything  to- 
wards such  expense,  or  raised  any  objection 
to  such  occupancy  or  working  by  Dickson. 
These  facts  certainly  raise  the  inference 
that  the  affidavlta  of  Dickson  and  Pells  are 
true. 

So  far  as  appears,  the  alle^tlons  of  fraud 
upon  which  the  complaint  Is  predicated,  and 
which  should  be  shown  by  the  plaintiff, 
have  not  been  established  by  the  testimony 
in  the  record.  As  stated,  the  legal  title  to 
the  claim  stood  in  the  defendants.  Under 
such  circumstances,  the  burden  was  upon 
the  plaintiff  to  show  that  they  were  not  en- 
titled to  retain  It,  but  held  It  In  trust  for  the 
plaintiff.  While  it  Is  true  that  a  convey- 
ance of  a  mining  claim  or  other  real  estate 
cannot  he  made,  except  by  deed  In  wrltii^ 
executed  and  delivered,  yet,  when  the  deed 
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Is  loat  and  cannot  be  fotmd,  such  convey- 
ance may  be  shown  by  snch  facts  and  cir- 
cumstances aa  win  clearly  Justify  the  con- 
chielon  that  In  fact  It  was  so  ezecnted  and 
delivered.  Taking  the  testimony  given  with 
the  decree,  and  the  action  of  the  land  com- 
missioner, coupled  with  tbe  fact  that  neither 
McCanA  nor  his  admlnletiator,  since  1870, 
up  to  the  time  of  the  commencement  of  thla 
suit,  has  made  any  claim  or  performed  any 
labor  upon  the  Zelnora.  claim,  compels  the 
Conclusion  that  McCann  conveyed  to  Dick- 
son his  Interest  therein,  as  testified  to  by 
Pells.  Dyer,  and  Taylor,  and  that  such  In- 
terest subsequently  vested  In  the  patentee. 
This  conclusion  Is  strengrthened  by  the  fact 
that  McCann  was  working  an  adjoining 
claim,  and  saw  Dyer  and  Dlcksoo  perform- 
ing assessment  work  upon  the  Zelntfl'a,  and 
during  this  time  stated  that  be  bad  made  a 
deed  of  his  Interest  In  the  claim  to  DlckaoD. 
McCann  never  perfwmed  any  assessment 
work  upon  the  claim.  Prom  June,  1879.  to 
tbe  time  of  the  patent  other  owners  per- 
formed this  work.  Dyer  died  In  1892.  Mc- 
Cann died  before  that  time.  Dickson  Is 
dead,  or  cannot  be  found.  Two  of  the  inter- 
ested parties  in  the  transaction,  who  knew 
the  facts,  are  now  deceased.  The  other  Is 
dead,  or  at  least  cannot  be  accounted  for. 
The  rttuatlon  of  the  parties  has  materially 
changed  since  Dickson  purchased.  Primary 
evidence  of  the  transaction  Is  no  longer  6th 
talnable.  The  deed  Is  lost  or  destroyed. 
Und?r  such  circumstances,  and  after  such 
onexpluined  and  Inexcusable  delay  In  bring- 
ing suit,  tbe  defendants  are  not  called  upon 
to  furnish  that  high  d^n*ce  of  proof  to  es- 
tablish the  execution  and  delivery  of  the 
deed  that  might  under  other  circumstances 
be  required. 

It  also  appears  that  In  1880  tbere  was  liti- 
gation over  the  property  in  which  title  had 
be«i  held  by  McCann,  by  which  Dyer  claimed 
a  Hen  ttx  assessment  work.  The  proceed- 
ings were  public.  J.  L.  Rawlins  was  referee 
In  the  case.  It  was  a  matter  of  public  no- 
toriety that  Dickson  then  claimed  an  hiter- 
est  in  'the  mine,  and  it  was  found  that  he  did 
own  It,  and  that  Dyer  had  a  Hen  upon  it. 
Tor  which  It  was  s<rfd.  Xearly  six  years  pass- 
ed before  McCann's  death,  and  yet  no  claim 
was  ever  set  up  by  blm  to  the  property,  al- 
though he  knew  that  Dyer  was  at  work  upon 
It.  Under  ordinary  circumstances,  this  un- 
explained delay  and  laches  on  the  part  of 
McCann,  If  not  that  of  his  administrator, 
would  be  considered  a  sufficient  reason  for 
refusli^  the  relief  prayed  for  In  this  case. 
It  Is  said  In  Mackall  v.  Casilear.  137  V.  S. 
666.  11  Sup.  Ot  181,  34  L.  Ed.  776,  that: 
■•The  doctrine  of  laches  Is  based  upon 
grounds  of  public  policy,  which  require,  for 
Uie  i>eace  of  society  the  discouragement  of 
stale  demands.  And  wbere  tbe  difficulty  of 
doing  entire  Justice,  by  reason  of  the  death 
of  the  principal  witness  or  witnessea,  or 
from  tbe  original  transactions  having  become 


obscured'  by  time,  is  attrlbutaUe  to  gross 
negligence  or  deliberate  delay,  a  court  of 
equity  will  not  aid  a  party  whose  ai^icatlon 
Is  thus  destitute  of  conscience,  good  faith, 
and  reasonable  diligence.  Jenkins  v.  Pye, 
12  Pet  241,  9  L.  Ed.  1070;  McKnlgbt  v.  Tay- 
lor, 1  How.  161,  168,  11  L.  Ed.  86;  Godden 
V.  Kimmell,  99  U.  8,  201,  25  L.  Ed.  431; 
Landsdale  v.  Smith,  106  U.  S.  391,  1  Sup. 
Ct  350,  27  L.  EM.  210;  Le  Gendre  v.  Byrnes, 
44  .N.  J.  Eq.  372,  14  AtL  621;  Wilkinson  v. 
Sherman,  46  N.  J.  Eq.  413,  18  Ati.  228." 
This  doctrine  is  also  sustained  by  tbe  fol- 
lowing authorities:  Board  of  Com'rs  v.  Chi- 
cago, R.  I.  &  P.  Ry.  Co.  (C.  C.)  18  Fed.  209; 
Hagerman  v.  Bates  (Colo.  App.)  38  Pac.  1100; 
Sullivan  V.  Railroad  Co.,  94  U.  S.  806,  24  L. 
Ed.  324;  Wood  v.  Fox,  8  Utah,  397,  32  Pac. 
48. 

The  declaration  of  McCann,  deceased,  that 
be  had  deeded  the  property  to  Dlcksoo,  and 
had  received  pay  for  the  same,  was  a  dec- 
laration against  his  own  Interest  and  was 
made  at  a  time  when  he  knew  that  Dyer  and 
Dickson  were  In  possession  of  tbe  claim,  and 
knew  that  they  bad  been  In  possession  for 
years,  doing  work  upon  It  It  was  an  admis- 
sion of  the  person  who  made  tbe  deed.  Had 
the  declaration  been  made  by  a  third  party, 
to  the  effect  that  he  had  seen  the  deed,  some 
evidence  might  be  required  showing  the  In- 
strument to  be  genuine,  and  also  showing 
its  contents;  but  when  a  party  admits  such 
a  fact  against  his  own  Interest  testimony 
may  be,  received  of  the  admission  against 
himself.  This  evidence  Is  received  on  tbe 
ground  of  the  extreme  Improbability  of  Its 
falsity,  and  ts  «itltled  to  consideration.  In 
1  Oreenl.  Bv.  |  148,  It  Is  said:  "The  regard 
which  men  usually  pay  to  their  own  Interest 
Is  deemed  a  sufficient  security  both  that  tbe 
declarations  were  not  made  under  any  mis- 
take of  fact  or  want  of  Information  on  the 
part  of  the  declarant,  if  he  had  the  requisite 
means  of  knowledge,  and  that  the  matter  de- 
clared is  true.  The  apprehension  of  fraud 
In  the  statement  Is  rendered  still  more  im- 
probable from  the  circumstance  that  It  Is  ndt 
receivable  In  evidence  until  after  the  d^th 
of  the  declarant  and  that  It  Is  always  com- 
petent for  the  party  against  whom  such  dec- 
larations are  adduced  to  point  out  any  slnia- 
ter  motive  for  making  them.  It  Is  true  that 
the  ordinary  and  highest  tests  of  the  fidelity, 
accuracy,  and  completeness  of  Judicial  evi- 
dence are  here  wanting,  but  tbelr  place  is 
in  some  measure  supplied  by  the  circumstan- 
ces of  the  declarant;  and  the  inconveniences 
resulting  from  the  exclusion  of  evldoice  hav- 
ing such  guaranties  for  Its  accuracy  In  fact 
and  for  Its  freedom  from  fraud  are  deemed 
much  greater,  In  general,  than  any  which 
probably  would  be  experienced  from  its  ad- 
mission." Tllton  V.  Emery,  17  N.  H.  M6; 
Wynn  v.  Cory.  48  Mo.  346;  Kerby  v.  Kerby, 
57  Md.  345:  Hodges  v.  Hodges,  2  Cush.  4.m. 

We  are  satisfied  that  there  Is  testimony  in 
the  case  sufflclei^  to  sustain  the  findings 
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and  decreer  Tbe  JvdgmeDt  at  tibe  dlstriot 
court  Is  aflBrmed,  with  costs. 

BASKIN  and  BARTCH.  33**  concur. 


04  Utah,  364) 

WHIPPLE  T.  PREBCE  et  al. 
(Supreme  Ooart  of  Utah.   March  S,  1902.) 

APPBAL-BILL  OP  BXCKPTIONS— REDUNDANT 
»ATTBa  —  EXCEPTION  TO  INSTRUCTION  — 
FAILURE  TO  SATISFY  OBJECT  ION  S-ACTTON 
FOR  C0NVBR8I0N— OROSS-EXAHINATION  OF 
WITNB^BS-OROSS-SIXAHINATION  OF  PLAIN- 
TIFF—TITLE TO  PROPERTY— FRAUD-DISCRE- 
TION OP  TRIAL  COURT-FURORS— VENIRE- 
SERVICE  BY  PARTY  TO  SUIT. 

1.  A  bill  of  exceptions  from  wliich  redundant 
and  useless  matter  is  not  elimiuated  doe^  not 
confonn  to  Rev.  St  I  S2S6,  providing  that  the 
iadge  in  settling  a  bill  of  exceptions  must 
strike  out  all  redundant  and  useless  matter 
80  that  the  exceptions  may  be  presented  as 
brietlT  as  possible.^ 

2.  In  an  action  for  the  conversion  of  prop^- 
t7  sold  under  execution  against  plaintiff  and 
RDother,  wherein  plaintiff  alleged  sole  owner- 
ship in  himself,  and  defendant  denied  such 
ownership,  alleging  that  the  other  execution 
debtor  had  an  interest  therein,  plaintiff  haT- 
ing  testified  that  he  was  sole  owner  of  the  [Hcop- 
erty  and  rightfully  in  poasessioo  thereof,  the 
extent  of  his  croes-examination  for  the  purpose 
of  showing  that  his  ownership  and  posseeuon 
were  fraudulent  was  largely  m  the  discretion 
of  the  trial  coort,  with  wbicn,  in  the  abmnce  of 
anything  to  show  that  plaintiff's  rights  were 
manifestly  prejudiced,  the  appellate  court  will 
not  interfere.' 

3.  A  general  exception  to  instructions,  mere- 
ly referring  tiiereto.  or  to  paragraphs  thereof, 
1^  number,  without  specifying  the  particular 
matter  deemed  objectionable,  cannot  be  consid- 
ered if  any  portion  of  the  instruction  or  para- 
graph objected  to  be  correct.* 

4.  UeT,  St.  I  8140,  provides  that  a  challenge 
to  the  jui-y  panel  can  be  founded  only  on  a 
material  departure  from  the  forms  prescribed 
for  drawing  and  return  of  the  jury,  or  tor  in- 
tentional omission  of  the  officer  to  summon  any 
of  the  jurors  drawn;  and  section  507  provides 
that,  where  the  sheriff  is  a  party,  the  clerk  shall 
direct  the  Jury  process  to  a  constable.  Held, 
In  Budi  a  case,  that,  in  view  of  sections  1806, 
1307.  1309-1311,  1316,  1316,  showing  that  the 
sbenff  has  nothing  to  do  with  the  selection  and 
drawing  of  jurors,  but  is  only  required  to  sum- 
mon them  in  the  manner  prescribed,  It  appear- 
ing that  the  jury  were  not  drawn  or  served 
niedally  for  that  case,  but  were  summoned  for 
toe  term,  it  not  being  claimed  that  they  were 
unfair  or  biased,  and  it  further  appearing  that 
the  verdict  was  the  legitimate  result  of  the  evi- 
dence^ and  that,  if  the  judgment  were  reversed, 
plaintiff  could  or  ought  ultimately  to  recover,  a 
reversal  for  the  denial  of  defendant's  challengi! 
to  the  panel  on  the  sole  ground  that  the  sheriff 
served  the  venire,  it  not  even  being  claimed 
that  be  exercised  partiality  in  so^  service, 
vould  not  be  Justified. 


^Wlia  V.  Railroad  Co.,  6S  Pac.  m.  23  UUh,  H5. 

•Cahoon  v.  West.  B7  Pac.  715,  20  UUh,  W;  City  ot 
Brigbam  City  v.  Crawford,  &7  Pac  842,  SO  Utah,  IM. 

'Uaan  t.  RaUwky  Co..  S2  Pac.  908,  28  Utah,  SU; 

City  of  BrlKham  City  v.  Crawford,  67  Pac.  842.  20 
Utah.  130:  Pool  v.  Paclflo  Co..  58  Pac.  326.  20  Utah. 
210;  Wall  v.  emeltlng  Co.,  6»  Pac.  399,  30  Utab,  474; 
Scott  V.  Mining  Co.,  66  Pac.  306.  18  Utab.  486;  WIl- 
aon  V.  Mining  Co.,  62  Pac.  6?e.  16  UUh,  392:  Culmer 
V.  ClHt,  47  Poc.  86,  14  Utab.  28«:  Lowe  V.  City  ol 
Salt  Lake  City.  44  Pac.  1050,  13  Utab.  91,  67  Am. 
St.  Rep.  708:  Parr  v.  Swigarl,  44  Pac.  711.  13  Utah. 
150:  People  v.  Berlin.  36  Pac.  199.  10  UUti,  41-47; 
Neb«li«r  v.  Harvey,  eo  Pac  1D£»,  21  Utah,  363. 


Appeal  fronr  district  court.  TJlntah  conntr; 
John  E.  Booth.  Judge. 

Action  bjr  Edward  Whipple  against  Wil- 
liam Preece  and  others.  From  a  Judgment 
In  favor  of  defendants,  plaintiff  appeals. 
Affirmed. 

E.  A.  Walton  and  Powers,  Stiaop  A  Upp* 
man,  for  app^aat.  King,  Burton  &  King, 
for  respondents. 

BARTCH,  J,  This  actton  was  brought  to 
recover  damages  for  the  conversi<m  of  cer- 
tain property  alleged  to  be  of  the  value  ot 
$6,000.  The  complaint.  In  substance,  charges 
that  the  defendants  nnlawfolly  and  mali- 
ciously took  and  carried  away  the  property, 
and  converted  it  to  their  own  use.  After 
denying  this,  the  answer  avers  that  the  de- 
fendant Preece  was  the  sheriff  of  Uintah 
county,  where  the  transaction  occurred;  that 
defendants  Tollver  and  Ashton  were  his 
deputies;  that  as  such  oSlcen  they  seized 
and  sold  the  property  under  and  by  virtue 
of  executions  issued  out  of  the  district  court 
to  satisfy  valid  and  subsisting  Judgments 
against  the  owners  and  in  favor  of  the  John- 
sons, the  other  defendants;  and  that  the 
plaintiff  and  one  Asenith  Chadwick  were 
the  Judgment  debtors,  and  owners  of  the 
property  in  question.  From  the  evidence  It 
appears  that  defendants  Johnson  had  a 
Judgment  against  the  plaintiff  for  the 
amount  of  $291.18,  and  one  against  Aseotth 
Chadwick  for  $2,004.21.  The  Judgments  and 
the  executions  issued  thereon  were  in  the 
usual  form.  Under  these  executions  the 
sheriff  sold  the  propCTty  In  controversy,  con- 
sisting of  horses  .and  other  personal  prop- 
erty, and  made  bis  returns.  It  appears  that 
In  1805  Asenith  Chadwick  and  the  plaintiff 
formed  a  partnership,  which  continued  at 
least  until  the  time  of  the  commenc^eut 
of  the  suits  resulting  In  the  Judgments.— 
some  of  the  evidence  tending  to  show  that 
it  continued  longer,— and  that  the  property 
in  dispute  was  the  property  of  the  partner- 
ship. The  plaintiff,  however.  Introduced 
evidence  for  the  purpose  of  showing  a  pur- 
chase by  him  of  the  entire  interest  In  the 
property  prior  to  the  Issuance  of  the  execu- 
tions, and  the  defendants  Introduced  evi- . 
dence  strongly  tending  to  show  that  If  such 
purchase  was  made.  It  was  fraudulent  and 
void  as  to  creditors,  that  the  property  at 
the  time  of  sale  stJIl  belonged  to  the  part- 
nership, and  that  each  partner  had  an  inters 
est  in  It.  The  property,  It  seems,  was  ex- 
posed to  sale  under  each  execution,  and  the 
Interest  therein  of  each  Judgment  debtor 
sold.  Some  horses  tieionglng  to  other  par- 
ties were  also  sold,  but  as  to  them  the  de- 
fendants made  settlement.  At  the  trial  the 
Jury  returned  a  verdict,  "No  cause  of  ac- 
tion," against  the  plaintiff,  who  thereupon 
appealed. 

Counsel  for  the  respondents  have  cha^ 
lenged  the  standing  of  the  appellant  In  this 
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court  by  a  motion  to  dismiss  the  appeal  on 
the  ground,  among  otber'  things,  that  the 
bill  of  exceptions  does  not  comply  with  the 
provisions  of  section  82S6,  Rev.  St.  The 
same  question  here  presented  was  before 
this  court  in  the  ease  of  Wild  v.  Railroad 
Co.,  23  Utah.  265,  63  Pac.  886,  and  it  was 
there  held  that  a  bill  of  exceptions  like  the 
one  at  bar,  in  which  "redundant  and  useless 
matter"'  Is  not  eliminated,  does  not  conform 
to  the  statute.  Since,  however,  this  bill  was 
prepared  and  settled  before  that  decision 
was  made,  and  from  the  view  we  take  of 
this  cause,  we  have  concluded  to  deny  re- 
ftpondents'  motion,  and  decide  the  case  npon 
Its  merits. 

"the  appellant  has  assigned  very  numer- 
ous errors,  but  upon  examination  most  of 
them  are  found  to  be  absolutely  without 
merit,  and  require  no  special  reference.  The 
assignments  from  3  to  18,  inclusive,  relate 
to  the  crosa-examioation  of  the'plalntlff  re- 
specting the  ownership  of  the  property 
which  was  exposed  to  sale  under  the  execu- 
tions.' The  plalntifC  alleged  ownership  In 
himself  of  all  the  property  in  dispute,  and 
the  defendants  denied  such  ownmship,  and 
claimed  and  averred  that  Asenitb  Chad- 
wick  bad  an  Interest  in  the  property.  This 
raised  the  material  Issue  In  the  case,  be- 
cause. If  tbe  plalntUf  was  the  .sole  owner, 
then  the  seizure  and  sale  of  any  interest  In 
It  under  the  Judgment  and  executions 
against  Asenith  Chadwlck  was  unwarranted 
and  unlawful,  however  regular  and  fair  up- 
on its  face  the  execution  might  have  been. 
When,  therefore,  the  plaintiff  went  upon  the 
frtand,  and  testifled  that  the  property  be- 
longed to  him,  that  be  was  the  sole  owner, 
and  wds  rightfully  in  possession  thereof,  the 
defendant  had  tbe  right,  upon  cross-exam- 
ination, to  Inquire  into  tbe  whole  transac- 
tion through  which  the  plaintiff  claimed  to 
be  such  owner  and  hold  the  possession,  and 
to  show,  if  possible,  that  bis  claim  of  sole 
ownership  was  In  fact  founded  in  fraud  and 
unwarranted.  In  such  cases  the  extent  of 
cross-examination  is  largely  within  the  dis- 
cretion of  the  trial  court,  and  courts  of  re- 
view are  not  inclined,  except  in  extreme 
cases,  to  Interfere  with  such  discretion.  In 
1  Wbart.  Ev.  $  528,  it  Is  said:  "There  are 
cases  in  which,  even  in  Jurisdictions  In 
which  a  party  is  ordinarily  precluded  from 
cross-examining  as  to  new  matter,  it  Is  es- 
sential to  Justice  that  new  matter  should 
be  introduced  on  cross-examination.  Tbei-e 
are  other  eases  hi  which,  when  fraud  or 
ml-^take  is  probable,  though  not  proved,  It 
is  proper  to  give  counsel  great  latitude,  so 
that  the  fraud  or  mistake.  If  there  be  such, 
should  be  tracked.  Much,  also,  depends  up- 
on the  attitude  of  tbe  witness;  much  on 
that  of  tbe  cross-examining  counsel.  In 
view  of  these  considerations,  courts  of  re- 
view are  unwilltng,  except  in  extreme  cases, 
to  reverse  a  ruling  as  to  the  limits  In  the 
concrete  of  a  cross-examination."  Tbla 
07F.-«8 


court.  In  Gah6on  v.  West  20  Utah,  73,  57 
Pac.  715,  said:  "In  the  case  at  bar  the  good 
faith  of  the  transaction,  In  which  the  wit- 
ness was  tiie  principal  actor,  was  directly 
involved,  and  therefore  a  wide  range  ought 
to  have  been  permitted  on  cross-examina- 
tion." So,  in  this  case,  the  bona  fides  of  tbe 
transaction  through  which  tbe  witness 
claimed  to  be  tbe  sole  owner  of  the  prop- 
erty In  controversy  was  Involved,  and  there- 
fore a  wide  range  on  cross-examination  was 
permissible.  In  Jacobson  v.  Metzger,  35 
MIcb.  103,  it  was  held  that  on  cross-exam- 
ination of  a  witness  who  had  given  evi- 
dence making  out  a  prima  facie  case  for  the 
plaintiff  it  was  competent  to  permit  the  de- 
fendant to  draw  out  any  facts  which  would 
tend  to  destroy  the  case  thus  made  out  1 
Rice,  Ev.  p.  586  ;  3  Jones,  Ev.  fi  826;  New 
York  Iron  Mine  v.  First  Nat  Bank  of  Ne- 
gaunee,  39  Mich.  644;  Wallace  v.  Wallace 
(Iowa)  17  N.  W.  905;  Thornton  v.  Hook,  36 
Cal.  223;  City  of  Brlgham  City  v.  Craw- 
ford, 20  Utah,  130,  57  Pac.  842;  Harper  v. 
Lamping,  33  Cal.  641;  Jackson  v.  Water 
Co.,  14  Cal.  19;  Jennings  v.  Prentice,  30 
Mich.  421.  We  are  of  tbe  opinion  that  tbe 
cross-examination  complained  of  was  not 
prejudicial  to  tbe  rights  of  the  plaintiff,  and 
that  Its  permission  did  not  constitute  an 
abuse  of  discretion  on  the  part  of  tbe  court. 
Nor  do  we  think  tbe  court  committed  rever- 
sible error  In  any  of  Its  otber  rulings  re- 
specting the  admission  and  exclusion  of  the 
evidence,  refored  to  by  various  assignments 
of  error. 

The  appellant  also  complains  of  the  charge 
of  tbe  court  to  the  Jury,  and  has  made  nu- 
merous asrtgnments  of  error  In  relation 
thereto.  In  each  Instance,  however,  the  ex- 
ception is  general,  simply  referring  to  tbe 
Instruction  or  paragraph  by  number,  without 
any  speclfleation  of  the  particular  matter 
deemed  objectionable.  That  such  an  excep- 
tion, where  any  portion  of  the  instruction  Is 
correct '  cannot  be  considered  by  us.  Is  no 
longer  an  open  question  In  this  state.  In 
Nebeker  v.  Harvey,  21  Utah,  863.  60  Pac, 
1029,  it  was  said:  "Numerous  other  errors, 
relating  to  tbe  charge  of  the  court,  were  as- 
signed, but.  In  the  absence  of  proper  excep- 
tions, we  cannot  consider  them.  The  excep- 
tions are  too  general,  simply  referring  to 
whole  paragraphs  of  the  charge.  TO  be  of 
avail  in  an  appellate  court,  tbey  must  specify 
the  particular  objectionable  matter,  so  as  to 
give  the  trial  Judge  an  opportunity  to  make 
a  correction,  notwithstanding  that  It  Is  pro- 
vided in  section  3151,  Rev.  St.,  that  'no  rea- 
son need  be  given  for  such  exceptions.'  That 
section  does  not  authorize  tbe  making  of 
wholesale  exceptions  without  reference  to 
the  special  matter  which  is  claimed  to  be 
objectionable.  The  reason  of  the  rule  which 
requires  the  specific  objectionable  matter  to 
be  pointed  out  In  the  presence  of  the  Jury 
fs  obvious.  If  the  objection  to  such  matter 
be  veil  taken,  the  court  may  then  make  tbe 
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correction  called  for,  and  thus  not  only  save 
the  expense  of  another  trial,  Irat  also  the 
time  of  the  court.  The  rule  baa  been  firmly 
established  In  this  state."  Haun  t.  Railway 
Ca,  22  Utah.  346,  62  Pac.  908;  City  of  Brlg- 
bam  City  t.  Crawford.  20  Utah,  13(^  57  Pac 
842;  Fool  T.  Pacific  Co.,  20  Utah,  210,  58 
Pac.  336;  WaU  t.  Smelting  Co..  20  Utah,  474. 
69  Pac.  899;  Scott  v.  Milling  Co.,  18  Utah. 
486,  S6  Pac  305;  Wilson  r.  Mining  Co.,  16 
Utah,  302.  62  Pac  62tt;  Gulmer  aift,  14 
Utah,  286,  47  Pac.  85;  Lowe  t.  City  of  Salt 
Lake  City,  13  Utah,  91.  44  Pac.  1060,  57 
Am.  St.  Bep.  706;  Farr  t.  Swlgart,  18  Utah. 
150,  44  Pac.  711;  People  T.  Berlhi.  10  UUh. 
41-47,  36  Pac  199;  Nebeka  r.  Harrey,  21 
Utah,  363,  60  Pac  1029.  Nor.  as  appears 
from  the  record,  did  the  court  commit  preju- 
dicial error  In  refusing  to  sulnnlt  the  requests 
of  the  platntUf  to  the  Jury. 

The  appellant  also  contends  that  the  court 
erred  In  denying  his  cballenge  to  the  panel 
■wii&i  the  jury  tras  called.  The  challoige 
was  based  on  the  ground  that  the  sho'iS,  one 
of  the  defendants,  summoned  the  Jurors. 
Section  3140,  Rer.  St.  provi^:  "A  chal- 
lenge to  the  panel  can  be  founded  only  on  a 
material  departure  from  the  forms  prescrib- 
ed In  respect  to  the  drarwlng  and  return  of 
the  Jury,  or  on  the  Intentional  omission  of 
the  proper  ofllcer  to  summon  one  or  more  of 
the  jurors  drawn."  Under  section  130Q  It  Is 
provided  that  "prior  to  December  1st  of  each 
calendar  year"  the  judge  or  judges  of  the 
district  court  of  each  county  shall  appoint 
two  persons,  voters  of  the  county,  as  Jury 
commissions.  These  commissioners  shall, 
under  section  1306^  "before  the  15th  day  of 
Dec^ber,  after  their  appointment,"  select 
from  the  names  of  the  legal  voters  "a  writ- 
ten list  of  names  from  which  grand  and 
petit  jurors  shall  be  drawn"  to  serve  during 
the  succeeding  year,  which  list,  accordlug  to 
section  1307,  the  commissioners  most,  Imme- 
diately after  its  proration,  certify,,  and  file 
in  the  office  of  the  derk  of  the  district  court 
Section  1309  then  Imposes  upon  tbe  clerk  the 
duty  to  write  down  the  names  contained  in 
the  list  on  separate  pieces  of  paper  and  de- 
posit them  In  the  "jury  box."  Section  1310 
livoTldes  that  "at  least  iS  days  before  any 
t«m  of  the  court  at  which  a  petit  jury  shall 
be  required"  the  county  <Aetk  whera  tbe 
court  Is  to  be  held  shall  draw  from  tbe  jury 
box  such  number  of  names  as  the  Judge  may 
direct  snd  that  at  least  three  days  before 
the  drawing  of  such  jurors  the  clerk  shall 
notify  the  county  attorn^  and  county  treas- 
urer as  to  where  such  drawing  shall  take 
place.  It  Is  then,  made  the  duty  of  such  of- 
ficers to  be  present  at  tbe  clerk's  office  and 
witness  the  drawing.  In  section  1311  It.  Is, 
Inter  alia,  provided:  "Separate  llste  of  the 
names  of  tbe  persons  so  drawn  tor  petit  Ju- 
rors and  tor  grand  Jurors,  with  their  places 
of  residence,  shall  be  made  and  certified  by 
the  clerk  and  attending  officers,  and  deliver- 
ed to  the  shcrUC  of  the  county.    The  clerk 


of  the  court  shall.  Issue  a  venire  to  the  sher 
iff  or  his  d^nty  directing  him.  to  sommoo 
the  person  so  drawn."  Section  1315  provides: 
*'It  shall  be  the  duty  of  the  clerk  when  Issu- 
ing any  ventre  for  Jurors  to  ascertain,  when- 
ever practicable,  and  Insort  tho^ln.  thdr 
post  office  addresses;  and  when  the  voilre 
shall  have  bem  re(»lved  for  swvice  by  the 
sheriff.  If  the  time  is  suffldoit  for  eervlee  by 
mall,  he  shall  address  to  each  person  sum- 
moned, whose  post  office  address  shall  have 
been  given  or  can  be  promptly  ascertained, 
a  notice  requiring  snch  pawn  to  be  and 
ai^ear  at  the  time  and  place  tat  tbe  porpose 
mentioned  In  the  venire.  The  Sheriff  shall 
sign  the  notice  officially,  and  shall  register 
and  ma0  It,  postage  and  registry  fee  pre- 
paid, to  the  person  summoned,  at  bis  post 
office  address,  with  a  request  Indorsed  on  the 
envelope  to  the  usual  form  for  the  retiym  of 
the  letter  to.  the  sender,  if  not  delivered  with- 
in five  days.  The  receipt  of  such  registered 
lett«-  by  the  perscm  to  whom  it  is  addressed 
shall  be  deemed  valid  service  upon  falm  ai 
the  v«iire,  and  the  returned  registry  receipt 
^gued  by  snch  person  or  by  any  person  In 
bis  behalf,  shall  be  taken  as  prima  fade  evi-  ' 
deuce  of  service,  and  tbe  sheriff  shall  make 
return  accordingly."  Section  1316  reads:  "If 
the  time  Is  Insufficl«it  for  service  of  the  no- 
tice by  mall  or  If  having  been  sent  It  shaU 
be  returned  through  the  mail  undelivered,  the 
sheriff  may  make  or  cause  to  be  ndade  per- 
tonal  service  of  the  venire"  In  section  1322 
it  Is  provided:  "The  officer  summoning  such 
jurors  must,  at  or  before  the  thne  fixed  for 
their  appearance,  return  the  order  te  the 
court,  with  a  list  of  the  persons  summoned 
Indorsed  thereon."  Section  397  provides:  "pi 
cases  where  It  appears  from  the  papers  of 
any  court  of  record  that  the  sheriff  is  a  par- 
ty, or  where  an  affidavit  Is  filed  with  tbe 
clerk  of  the  court  stating  a  partiality,  prej- 
udice, consanguinity,  or  Interest  on  the  part 
of  the  sheriff,  the  dwk  of  the  court  shaU 
direct  process  to  any  constaUe  of  tbe  coun- 
ty, whose  duty  it  shall  be  to  execute  tt 
in  the  same  manner  as  if  he  were  sheriff." 
Such  are  the  several  statutory  provisions  re- 
lating to  the  question  under  consideration. 
From  an  examination  of  them  it  will  be  no- 
ticed that  the  sheriff  has  nothing  whatever 
to  do  with  tbe  sdectlon  o(  the  names  of  pa> 
sons  to. serve  as  Jurors,*  nor  with  the  prqia- 
ratlon  of  tbe  list  of  names  of  snch  persona.  - 
Nor  has  he  anything  to  do  with  the  selection 
or  drawing  of  Jurors  to  serve  at  any  partico- 
lar  term  of  court  He  is  not  even  to.be  pres- 
ent to  witness  tbe  selection  of  names  or  tlie 
drawhig  of  jurws.  His  simple  duty  Is  to 
summon  the  Jurors  in  the  manner  provided 
by  the  statute,  whenevOT  tbe  list  of  the 
names  of  the  perscms  selected  and  drawn  has 
been  properly  prepared,  certified  by  the  "tierk 
and  attending  officers,"  and  dellvrnvd  to  him. 
But  notwithstanding  this,  the  sheriff,  where 
he  is  a  iiarty  to  a  salt  to  be  tried  In  the 
court  where  the  Jurors  are  to  serve^  is  not 
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the  proper  party  to  serve  the  venire.  In  such 
case  the  clerk  of  the  court,  by  virtue  of  sec- 
tion IS87,  above  quoted,  should  direct  iKocess 
to  a  constable  of  the  county  In  wblch  the 
court  Is  held.  The  question  In  the  case  at 
bar,  therefore.  Is  whether,  under  the  cir- 
cumstances, the  court  committed  prejudicial 
error  in  denying  the  challenge  because  of  the 
fact  that  the  sheriff,  who  was  a  party  to  this 
suit,  served  tbe  venire.  This  Is  tbe  only  ir- 
regularity of  wblch  complaint  is  made.  In 
all  other  respects  the  venire  appears  to  have 
been  pr^red  and  served  in  accordance  with 
the  forms  of  law.  '  Whether  the  service  of 
the  Jurors  was  made  by  roistered  letter 
through  the  mall  or  in  person  does  not  ap- 
pear from  the  record.  It  Is  shown,  however, 
that  all  the  Jurors  named  In  the  venire,  ex- 
cept one,  were  served,  and,  it  seems,  the 
plaintiff  admits  that  the  fact  of  this  omission 
to  serve  one  Juror,  who  was  absent  at  the 
time,  is  not  material.  The  Jurors  had  been 
summoned  for  the  term,  and  were  not  drawn 
or  served  specially  for  this  <caBe.  There  is 
nothing  to  show,  nor  is  it  claimed,  that  the 
sheriff  exercised  partiality  in  making  the 
service.  Nor  Is  it  claimed  that  any  of  the 
Jurors  were  unfair  or  biased  in  the  con^der- 
atlon  of  the  case.  It  is  shown  that  when  the 
cause  was  called  neither  of  the  parties  to 
the  suit  wanted  a  Jury  trial.  Both  edd^  ex- 
pressly waived  the  Jury,  but  the  court  de- 
clined to  hear  the  case  without  one,  and 
thereupon  the  plaintiff  Interposed  his  chal- 
lenge. The  verdict  appears  to  be  the  legiti- 
mate result  of  the  evidence.  The  testimony 
is  not  such  ai>  to  indicate  that.  If  the  Judg- 
ment were  reversed,  the  plaintiff  could  or 
ought  ultimately  to  recover.  Under  all  the 
facts  and  circumstances  of  this  case,  viewed 
in  the  light  of  the  provisions  of  the  statute 
quoted  and  referred  to,  we  are  of  the  opinion 
that  a  reversal  because  of  the  Irregularity 
complained  of  would  not  be  Justified.  Rail- 
road Co.  V.  Frazier,  25  Neb.  42.  40  N.  W,  604; 
Prince  v.  State,  3  Stew.  &  P.  253. 

We  ftnd  no  reversible  error  in  the  record. 
The  Judgment  Is  affirmed,  with  costs. 

MIKKB,  C.  J.,  and  BASEIN,  J.,  concur. 


(U  Nev.  347) 

STATE  ex  rel.  OJ-FICE  SPECIALTY  MFG. 

00.  V.  CURLER,  Judge. 

(Supreme  Court  of  Nevada.    March  13,  1902.) 

MANDAMUS— RELATORS— I SSUANCB  OP  WRIT— 
REVIEW  OF  JUDICIAL  PROCEEDINGS 
—CONSTITUTIONAL  LAW. 

1.  In  view  Of  the  fact  that  Oomp.  Lawn 
IfiOO,  I  3648,  provides  that  maudaiDus  shall 
issue  upon  the  affidavit  aud  apulivation  of  the 
party  bent-ficialiy  interested,  tne  old  rule  of 
prartlcc,  accordinff  to  which  mnndamus  pro- 
ceediDfTs  are  instituted  in  the  name  of  the 
state  upon  tbe  relntioii  of  the  party  interest- 
ed, will  not  be  di.sturbed. 

2.  The  court  will  never  pafis  upon  contititu- 
tlonal  questions,  except  when  absolntely  neces- 
sary to  properly  disi>ose  of  the  case. 

3.  St.  lOUl*  p.        provided  that,  whenever 


the  connty  had^  within  five  years  previoos  to 
the  act,  acquired  property  without  paying 
therefor,  the  contract  for  which  was  void  un- 
der St.  1807,  p.  59,  the,  person  from  whom 
such  land  was  acquired  might  at  any  time  with- 
in <iO  days  from  the  approval  of  uie  act  peti- 
tion the  district  jndge  of  the  district  for  the  ap- 
pointment of  appraisers  as  to  such  property, 
and  that  the  district  judge  should  bear  such 
petition,  aud  appoint  three  dmiuterettted  per- 
sons to  appraise  such  property,  etc.,  with  a 
view  to  allowing  petitioners  the  valne  of  such 
lands.  Held,  that  where  the  district  judge 
heard  the  petition  of  a  person  claiming  the 
benefit  of  the  ^ti(tute,  but  refused  to  appoint 
the  appraisers,  mandamus  would  not  issue  to 
compel  the  jndge  to  make  such  aijpoiiitnient. 
aiuce  tbe  power  to  hear,  given  him  by  Uie 
statute,  invf^ved  the  power  to  determine,  and, 
the  determiuation  upon  such  hearing  being  a 
judicial  act,  it  could  not  be  reviewed  by  man- 
damus. 

4.  The  question  whether  tbe  court  has  ex- 
ceeded his  power  and  jurisdiction  cannot  be 
determined  in  mandamus. 

Application  by  the  state,  on  the  relatltm  of 
the  Ofiice  Specialty  Manufacturing  Company, 
for  mandamus  against  B.  F.  Curler,  judge,  to 
compel  respondent  to  appoint  appraisers  un- 
der St  1000,  p.  93.   Writ  denied. 

TorreysoD  &  Summerfleld.  for  relat<Hr.  W. 
H.  A.  Pike.  DlBt.  Atty.,  of  Washoe  Co.,  for 
re^Kmdent. 

MASSEY,  C.  J.  In  1901  the  legislature 
passed  an  act  entitled  "An  act  authorizing 
tlie  adjustment  aud  payment  of  certain 
claims  against  counties  of  this  state"  (St. 
1901,  p.  93),  by  which,  briefly  stated,  it  was 
provided  that  whenever  any  county  had 
within  five  years  prior  to  the  passage  of  the 
act  acquired  any  property  of  the  value  of 
$500  or  more,  for  which  no  compensation 
had  been  received  and  retained  by  the  per- 
son, firm,  or  corporation  furnishing  the  same, 
by  reason  of  the  contract  for  furnishing  the 
same  being  adjudged  void  for  not  having 
been  entered  into  In  accordance  with  the 
provisions  of  the  act  of  the  legislature  en- 
titled "An  act  supplementary  to  an  act  en- 
titled 'An  act  to  create  a  board  of  county 
commissioners  In  the  several  counties  of  this 
state  and  to  define  their  duties  and  powers,' 
approved  March  8,  18ti5,"  approved  February 
19,  1867  (St  1867,  p.  59),  the  personi  firm,  or 
corporation  furnishing  such  property  shall 
have  the  right  at  any  time  within  60  days 
after  the  approval  of  the  act  to  petition  the 
disti-Ict  Judge  of  the  district  including  tlie 
county  retaining  such  property  for  the  ap- 
pointment of  three  dlslnt^-ested  persona  as 
appraisers  of  such  property,  aud  the  district 
Judge  shall  bear  such  petition,  and  upon  the 
bearing  of  such  petition  shall  appoint  three 
disinterested  persons  to  appraise  such  prop- 
erty, and  said  appraisers  shall  within  15 
days  th^eafter  meet  and  appraise  such  prop- 
erty for  Its  reasonable  value,  and  shall,  up- 
on such  determination,  certify  to  the  district 
Judge  tbe  amount  tor  which  they,  or  a  ma- 
jority of  them,  have  appraised  such  proper- 
ty, and  tberenpon  the  district  Judge  shall 
certify  to  the  county  auditor  the  amount 
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which  the  appraisers  bare  placed  upon  said 
property,  and,  upon  the  county  auditor  re- 
ceiving the  certt0cate  of  the  Judge,  he  shall 
draw  his  warrant  upon  the  general  fund  of 
the  county  tor  the  amount  so  certified  to 
him,  and  shall  deliver  the  same  to  the  person 
entitled  to  It  provided  that  said  property 
shall  not  be  appraised  for  an  amount  in  ex- 
cess of  that  stipulated  In  the  void  contract. 
The  relator  claimed  the  benefit  of  the  provi- 
sions of  this  act,  by  petitioning  the  respond- 
ent, the  district  Judge  of  the  district  includ- 
ing Washoe  county,  for  the  anointment  of 
the  ai^raiserB  named  in  the  act.  The  mat- 
ter was  heard  by  the  respondent  upon  vari- 
ous matters  and  objections  raised  by  Washoe 
county,  represented  at  the  hearing  by  Its 
district  attorney;  and  upon  such  hearing 
the  respondent  refused  to  appoint  the  ap- 
praisers, basing  bis  refusal  upon  the  uncon- 
stitutionality of  the  act  cited.  Thereupon 
the  relator  brings  mandamus  In  this  court 
to  compel  respondent  to  appoint  the  apprais- 
ers j»>ovlded  for  In  this  act,  and  to  certify 
the  amoimt  of  any  appraisement  made  to 
the  county  auditor,  as  thereby  required. 

The  i»ellmlnary  motion  of  the  respondent 
to  quash  the  alternative  writ  and  dismiss 
the  proceeding,  based  upon  the  fact,  appear- 
ing upon  the  face  of  the  relator's  petition 
herein,  that  the  writ  was  not  issued  upon 
the  application  of  the  person  beneficially  in- 
terested, but  was  Issued  upon  the  unauthor- 
ized application  of  the  state,  will  be  first 
considered  and  determined  herein.  While  it 
is  true  that  proceedings  in  mandamus,  tinder 
our  statute,  are  of  a  civil  nature,  yet  an  ex- 
amination of  the  cases  brought  In  this  court 
shows  that  it  has  be^  almost  the  unlvnwl 
rule  of  practice,  when  private  interests  only 
have  been  InTolved,  to  entitle  the  action  In 
the  name  of  the  state  on  the  relation  of  the 
person  ben^cially  interested;  and  we  arc 
not  disposed  at  this  late  day  to  disturb  this 
settled  rule  of  practice  concerning  a  mere 
matter  of  formal  title,  the  continuation  of 
which  does  not  In  the  least  affect  Injuriously 
the  rights  of  the  state  or  of  parties  seeking 
the  enforcement  of  the  remedy.  In  reach- 
ing this  conclusion  we  are  not  without  ample 
support  In  the  statutes  and  decisions  of  the 
court  In  the  case  of  State  v.  Gracey,  11 
Nev.  227,  this  court  recognized  this  rule,  and 
it  has  since  been  acted  upon  "by  both  bench 
and  bar.  The  statute  prescribing  the  meth- 
od of  procedure  also  Justifies  and  supports 
the  rule.  It  does  not  prescribe  In  what  form 
the  proceeding  shall  be  entitled  (Comp.  Laws 
1000,  9  3543);  neither  does  It  require  that 
the  writ  shall  be  issued  upon  complaint  pro- 
vided for  in  ordinary  civil  actions.  On  the 
ctmtrary,  that  section  authorizes  the  issuance 
of  the  writ  upon  affidavit  and  application 
of  the  party  beneficially  Interested,  which, 
to  say  the  least  partakes  very  much  of  the 
character  of  a  motion  upon  affidavit  under 
our  civil  practice  act;  and  while  it  Is  the 
practice  to  consider  the  affidavit  foi  the  pur* 
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pose  of  determining  whether  the  showing 
made  Is  suflflclent  upon  which  to  base  the 
Issuance  of  the  writ,  or  to  entitle  the  party 
to  tbe  relief  demanded,  yet  it  may  well  be 
doubted,  under  the  provisions  of  anodi« 
section  of  the  civil  practice  act  (Id.  I  3602), 
relating  to  Informalities  and  defective  titles 
In  affidavits,  whether  any  title  whatever  is 
necessary  to  make  it  sufficient  as  a  basis, 
where  it  appears  from  the  affidavit  that  the 
remedy  Is  sought  by  the  party  t>eneflcia]ly 
Interested.  The  fact  Is  sufficiently  shown  by 
tbe  affidavit  in  this  proceeding,  and  the  mo- 
tion to^quash  and  dismiss  will  therefore  he 
denied. 

Many  objections  have  been  mode  by  the  re- 
spondent against  the  right  of  relator  to  the 
peremptory  writ  based  npon  the  unconstitu- 
tionality of  the  act  of  1001.  supra;  but  it  is 
a  well-establidied  rule  of  this  and  other 
courts  that  constitntlonal  questions  will  nev- 
er be  passed  upon,  except  when  absolutely 
necessary  to  properly  dispose  of  tbe  particu- 
lar case,  and,  atf  we  Tlew  this  proceeding,  it 
Is  unnecessary,  under  tbe  rule  stated,  to  de- 
termine whether  said  act  Is  or  Is  not  constl- 
tutlonaL  We  shall  therefore  confine  tbe  ophi- 
ion  to  the  consideration  of  the  point  whether 
this  court  can.  In  mandamus,  compel  the  re- 
spondent, under  tbe  law  and  the  facts  of  this 
record,  to  appoint  the  appraisers  named  In 
the  act  of  1901.  It  is  well  to  note  here  that 
It  Is  shown  by  paragraph  7  of  the  relator's 
petition  herein  that  the  respondent  heard  the 
petition  to  appoint  appraisers  on  the  29th 
day  of  November,  1901,  and  thereafter  an- 
nounced his  decision  thereon,  refusing  to  ap- 
point appraisers  of  snch  property,  or  to  do 
anything  in  the  premises  required;  ag&lgniny 
as  a  reason  therefor  that  the  said  act  is  un- 
constitutional. This  Is  a  sufficient  statement 
of  the  facts  considered,  taken  to  connecdon 
with  the  law,  upon  which  to  base  our  conclu- 
sion.  A  discussion  of  the  provisions  of  tbe 
act  is  therefore  necessary,  In  order  to  deter- 
mine Just  what  the  duties  of  the  respondent 
were,  and  to  understand  the  rights  and  status 
of  the  relator  thereunder  and  In  this  proceed- 
ing.  From  the  language  used  in  the  act.  It 
is  apparent  that  the  legislature  intended  to 
accomplish  certain  definite  purposes.   It  hi- 
tended  to  validate  contracts  of  boards  of 
county  commissioners  which  had  been  ad- 
Judged  void  by  the  courts  for  the  reason  that 
such  contracts  had  been  entered  into  in  viola- 
tion of  the  provisions  of  the  General  Stat- 
utes defining  tbe  powers  and  duties  of  sucb 
boards,  and  thereby  create  legal  demands 
against  tbe  counties,  and  give  an  additionsi 
method  for  asserting  snch  demands  agalust 
them.  Whether  or  not  tbe  legislature  of  this 
state  possesses  such  power  over  the  counties 
as  to  establish  legal  demands  arising  oat  of 
contracts  declared  void  by  the  court  It  is  not 
our  purpose  either  to  discuss  or  determine;  hot 
It  Is  well  to  note  that  the  decisions  of  the  su- 
preme court  of  the  state  of  Oalifomla  cited 
In  support  of  such  power  are  based  upon  a 
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constitution  containing  no  ancb  Umltatlons 
upon  legldatlTe  power  as  are  found  In  the 
constltntlim  of  this  state.  Assuming,  tbere- 
fore,  that  the  act  la  constttntional,  what  was 
the  status  of  r^tor  wlQi  reference  to  the  act 
when  It  petitioned  the  respondent  to  appoint 
the  appraisers  named?  It  was  seeking  to  es- 
taUlsfa  a  le^l  demand  against  Washoe  coun- 
ty by  the  method  prescribed  In  that  act  The 
act  Itself  did  not  fix  or  establish  a  demand  of 
the  relator  against  the  county,  and,  unless 
certain  steps  veee  taken  and  certain  things 
done  within  tiie  time  limited,  the  relator  could 
have  no  rights  whaterw  against  the  county 
growing  out  of  his  void  and  illegal  contract 
In  fact,  relatm  denies  that  tbe  act  is  of  that 
special  character  establishing  its  demand 
against  Washoe  county.  Nelthtt  can  It  be 
claimed  that  Its  demand  against  the  oounTy 
was  establlsbed  when  it  petitioned  the  re- 
spondent to  appoint  ttie  appraisers.  It  will 
be  obserred  that  the  act  does  not  require  a 
Terlflcation  of  the  petition,  and  certelaly  the 
legislature  did  not  Intend  that  the  Counties 
of  this  state  should  become  liable  for  any 
amount  by  the  mere  presentation  to  a  district 
Judge  of  an  unTerlfied  petition  asserting  a  de- 
mand. It  will  be  further  observed  that  un- 
der the  language  of  the  statute,  the  district 
Judge  to  be  petitioned  may  be  in  a  county  oth- 
er than  the  one  songht  to  be  charged  with  a 
liability  under  the  act;  and  wblle  It  is  true 
the  act  is  summary  In  character,  and  provides 
a  summary  mode  of  procedure,  the  district 
Judge  is  required  by  the  act  to  do  something 
more  than  appoint  appraisers  upon  being  ask- 
ed. It  requires,  in  direct  terms,  that  he  shall 
"hear"  the  petition,  and  it  cannot  be  doubted 
that  the  power  to  hear,  conferred  upon  a  ju- 
dicial oflScer,  carries  with  It  the  power  to  de- 
termine or  decide.  If  such  was  not  the  Inten- 
tion of  the  legislature,— If  the  petitioning  of 
the  district  Judge  Imposed  the  mere  ministeri- 
al duty  of  appointing  appraisers,— then  it  was 
useless  to  require  a  hearing  before  appoint- 
ment aud  the  language  of  the  act  requiring 
a  bearing  Is  absolutely  meaningless.  We  real- 
ize that  It  Is  often  a  very  difficult  matter  to 
define  the  boundary  between  acts  ministerial 
and  acts  Judicial,  yet  the  language  and  pur- 
poses of  this  act  hare  clearly  defined  the  char- 
acter of  the  act  of  tbe  district  Judge  as  a 
prerequisite  to  his  making  the  appointment  of 
appraisers.  He  could  appoint  or  refuse  to  ap- 
point as  he  might  decide  after  the  hearing. 
He  exercised  Judicial  functions.  The  power 
to  appoint  or  not  to  appoint  was  a  Judicial 
act  It  appears  from  relator's  petition  that 
the  respondent  did  not  refuse  to  hear.  If  he 
had,  a  different  question  would  have  been 
presented.  He  did  refuse  to  appoint.  We 
have,  therefore,  a  statute  authorizing  a  Judi- 
cial officer  to  perform  a  Judicial  act,  with  an 
admitted  showing  that  he  had  acted;  and  it 
is  well  settled  by  the  decisions  of  tliis  court 
that  mandamus  will  lie  to  compel  an  offloer  or 
tribunal  exercising  Judicial  functions  to  act,— 
to  hear,— but  never  for  the  purpose  of  review* 


ing  or  cwrecting  Judical  acts,  however  erro- 
neous or  wrong  they  may  be.  Cavanaugh  v. 
Wright  2  Nev.  166;  State  v.  Same,  4  Nev. 
119;  State  v.  BoArd  of  Com'rs  of  Eureka  Co., 
8  Nev.  309;  Water  Co.  v.  Rives,  14  Nev.  431; 
Hoole  V.  Kinkead,  16  Nev.  217;  Nevada  Oent. 
R.  Co.  T.  District  Court  of  Lander  Co.,  21  Nev. 
400,  32  Pac.  673;  State  v.  Board  of  Oom'ra  of 
Lander  Co.,  22  Nev.  71,  35  Pac.  300;  Hardin 
T.  Guthrie  (Nev.)  66  Pac.  744. 

But  rdator  contends  that  the  act  is  consti- 
tutional, and  therefore  the  decision  of  the  re- 
spondent holding  it  unconstitutional  Is  wrong. 
Hence  It  is  our  duty.  It  insists,  under  the  facts 
of  tbe  record,  to  comi>el  the  respondent,  by 
the  peremptory  writ  to  appoint  the  apprals- 
Even  if  we  entertained  views  as  to  the 
constitutionality  of  the  act  contrary  to  the 
views  of  the  respondent  relator  would  not 
be  entltied  to  the  writ  as  the  Issuance  of 
the  writ  would  require  that  we  pass  Judicial- 
ly upon  the  facts  presented  In  the  petition  to 
the  respondent  and  therein  exercise  a  power 
conferred  exclusively  upon  him  by  the  act  ot 
1901,  and,  to  that  extent  control  and  direct 
his  Judgment  In  the  premises.  Again,  If  re- 
spondent under  tbe  act  had  the  jMwer  or  au- 
thority to  determine  the  constitutionality  of 
the  act  (a  power  which  the  relator,  it  seems, 
does  not  controvert),  then  the  issuance  of  the 
peremptory  writ  Involves  a  review  and  deter- 
mination In  mandamus  of  the  correctnera  of 
the  decision  of  the  respondent  upon  that  con- 
stitutional question:  but  if  such  power  does 
not  exist  (the  power  to  determine  the  constitu- 
tionality of  the  act  of  1901  in  the  proceeding 
before  the  respondent),  then  the  Issuance  of 
tbe  peremptory  writ  by  this  court  requires 
that  we  consider  and  determine  that  respond- 
ent exceeded  his  power  and  Jurisdiction,— a 
question  which  cannot  be  considered  and  de- 
termined In  mandamus. 

Adhering  to  the  settied  rules  of  the  law,  we 
must  hold  that  under  the  facts  of  this  record, 
mandamus  will  not  Ue,  for  the  reasons  given; 
and  therefore  the  peremptory  writ  will  be 
denied,  and  the  proceeding  dismissed. 

BELKNAP  and  FITZOBRAIiD,  JJ.,  con- 
cur. 

(6  Cal.  Unrep.  SS6) 

SALCIDO  V.  ROBERTS.    (Sac.  03&)i 

(Supreme  Court  of  Oallfomia.   Feb.  26,  1902.) 

KLECTION— BALLOTS— MANNBR  OF  MARKING- 
WRITING  NAMB6  OF  CANDIDATES. 

1.  Pol.  Code,  S  119C,  declares  that  a  vot«* 
may  write  ui>od  his  ballot  the  name  of  au; 

?erson  for  whom  he  desires  to  vote.  Section 
107  provides  lor  a  blank  column  where  vot- 
ers may  write  under  the  title  of  the  ofBce  the 
name  of  a  person  whose  name  is  not  priiittMl. 
Section  1203  provides  that  the  voter  shall  pre- 
pare his  ballot  by  making  a  aom  after  the 
name  of  the  person  for  whom  he  intends  to 
vote,  and  autnorizes  the  writing  ot  a  name 
or  names  in  the  blank  colamn.  Section  1211 
provides  that  a  ballot  not  made  as  provided  iu 
the  act  shall  be  void,  and  that  any  name  writ- 
ten on  a  ballot  shall  be  counted  for  the  office 
under  which  it  is  written,  if  in  the  blank  col- 

■  Reversed  In  bane.  See  M  Pae.  481,  IW  Cal.  sn.i 
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Hmn.  Held,  that  wHUne  a  name  In  the  wrong 
colnmn  does  not  iuvalidate  the  ballot  as  a 
whole,  thongh  the  written  name  cannot  be 
counted. 

2.  Under  Pol.  Code,  S  1205,  authorizing  the 
writintr  of  a  name  in  the  blank  colamn  on  the 
ballot  auder  the  title  of  the  office  to  be  voted 
for,  a  ballot  contaiuing  the  name  of  a  candi* 
date  written  under  the  appropriate  heading, 
but  across  the  horizontal  line  between  the  title 
of  the  ofOce  and  nest  below,  or  else  below  such 
line,  is  good. 

3.  A  ballot  marked  with  a  cross  opposite  the 
"Yes"  and  "No"  to  proposed  constitutional 
amendments  is  valid  in  other  respects,  and 
must  be  counted  for  the  candidates  properly 
voted  for. 

4.  A  mark  on  a  ballot  made  by  folding  it  be- 
fore the  ink  on  it  had  dried  does  not  render 
the  ballot  void. 

5.  A  ballot  contniniug  the  written  words 
"Blac  Colu"  in  the  blank  column  under  thcr 
title  "Justice  of  the ,  Peace,"  together  witili  a 
cross  opp68ite  the  printed  name  of  a  candidate 
for  that  office,  Is  valid  in  other  respects,  and 
mast  be  counted  for  the  candidates  for  other 
olUces  properly  voted  for,  the  court  preenmlng 
that  the  voter  intended  to  vote  for  a  person 
named  "Blac  Colu." 

6.  Under  IV>1.  Code,  fi  1211,  providing  that,  i 
if  a  voter  marks  more  names  than  there  are  ; 
persons  to  be  elected  to  an  office,  his  ballot  1 
shall  not  be  counted  for  such  office,  a  ballot 
so  marked  can  only  be  rejected  as  to  such  of- 
fice. 

T.  A  mark  made  opposite  a  name  by  an  in- 
strument BO  full  of  ink  as  to  practically  make 
a  round  spot  or  blot  instead  of  a  cross,  but  in 
which  the  cross  can  be  seen,  is  a  BUffldeut 
mark. 

Commissions'  declrion.  Department  2. 
Appeal  from  superior  court,  Calaveras  coun- 
ty; a  V.  Gottschalk,  Judge. 

Action  by  J.  Salddo  against  J.  W.  Boberts, 
contesting  defendant's  election  to  the  office 
of  supervisor.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.  Affirmed. 

James  A.  Louttlt,  Ira  H.  Reed,  and  F.  H. 
Sollnsky,  for  appellant.  Xichol,  Orr  &  Nut- 
ter and  J.  P.  Snyder,  for  respondent. 

COOPER,  C.  At  the  general  election  held 
tn  November,  1900,  respondent  and  appellant 
were  each  candidates  for  the  office  of  super- 
visor of  San  Andreas  township,  in  Calnvci-as 
county,  being  supervisor  district  No.  1.  Up- 
on the  canvass  of  the  returns,  the  board  of 
supervisors  certified  that  appellant  had  re- 
ceived  252,  and  respondent  250,  votes,  and 
officially  declared  appellant  to  have  been 
elected.  A  eertlfleate  of  election  was  accord- 
ingly Issued,  and  respondent  initiated  this 
contest,  under  the  provisions  of  the  Code  of 
Civil  Procedure,  for  the  purpose  of  having  a 
recount.  The  court  filed  Its  findings  and  de- 
cision, declaring  that  appellant  had  only  re- 
ceived 220,  and  respondent  228,  legal  votes, 
and  thereupon  adjudged  respondent  entitled 
to  the  office.  This  appeal  is  from  the  judg- 
ment, for  the  purpose  of  reviewing  alleged 
errors  In  admitting  or  rejecting  ballots.  The 
questions  discussed  present  some  new  phases 
as  to  the  construction  of  the  provisions  of  the 
Political  Code  relative  to  elections,  and  mark- 
ing and  counting  ballots. 

Section  1106,  after  providing  various  things 


as  to  the  preparation  of  ballots,  etc..  saya: 
"Nothing  In  this  Code  coptaiued  shall  pre- 
vent any  voter  from  writing  upon  his  bal- 
lot the  name  of  any  person  for  whom  he 
desires  to  vote  for  any  office,  and  such  vote 
shall  be  counted  the  same  as  if  printed  upon 
the  ballot  and  marked  as  voted  for."  Sec- 
tion 1197  prescribes  the  form  of  the  ballot, 
with  different  columns  under  different  head- 
ings, as  follows: 


Republi- 
can 
Ticket 

Democrat- 
lo 
Ticket 

Prohibi- 
tion 
Tlcl^et 

Social 
Labor 
TickeL 

Blank 

ColamiL 

It  is  furthCT  provided  that  each  political 
party  and  independent  nominations  shall  be 
entitled  to  a  column  on  the  ticket,  the  col- 
umns to  be  separated  by  broad  solid  printed 
lines,  the  number  to  exceed  by  one  the  num- 
ber of  separate  tickets  of  candidates  to  be 
voted  for  at  the  polling  place  for  whlcb  the 
ballot  is  provided.  In  the  column  headed 
"Blank  Column,"  and  under  the  lieadlng.  are 
the  words,  "The  elector  may  write  in  the 
column  below,  under  the  title  of  the  office, 
the  name  of  any  person,  whose  name  is  not 
printed  upon  the  ballot,  for  whom  he  desires 
to  vote."  The  Code  saya  such  words  shall 
be  printed  under  the  heading  In  the  blank 
column.  Section  1205.  provides:  "He  shall 
prepare  his  ballot  by  making  a  cross  after 
the  naine  of  a  person  or  persons  for  whom 
he  Intends  to  vote,  or  by  writing  a  name  or 
names  In  the  blank  column."  Section  1211: 
"(1)  In  canvassiim  the  votes  any  ballot  which 
Is  not  made  as  provided  in  this  act  shall  be 
void,  and  shall  not  be  counted,  but  each  bal- 
lot must  be  preserved  and  returned  with  the 
other  ballots.  Any  name  written  npwi  a 
ballot  shall  be  counted  for  the  office  under 
which  it  is  written,  provided  It  Is  written  la 
the  blank  column.  <2)  If  a  voter  mark  more 
names  than  there  are  persons  to  be  elected  to 
an  office,  or  If  for  any  reason  It  is  impossi- 
ble to  determiue  the  voter's  choice  for  any 
office  to  be  filled,  his  ballot  shall  not  be  count- 
ed for  such  office."  Section  1215:  "No  voter 
shall  place  any  mark  upon  his  ballot  by  which 
It  may  he  afterwards  Identified  as  the  one 
voted  by  him."  The  courts,  In  the  interpre- 
tation of  the  statute,  cannot  confine  thrai- 
selves  to  the  sole  question  as  to  the  Intui- 
tion of  tlie  voter.  The  voter  might  with  the 
stamp,  place  a  legal  mark  upon  a  ballot, 
and  In  a  legal  place,  with  the  evident  intm- 
tion  of  marking  the  ballot  for  Identification, 
but  the  l>allot  cannot  for  this  reason  be  re- 
jected. But,  If  he  place  an  illegal  mark  upon' 
the  ballot,  It  must  be  rejected.  Tebbe  v. 
Smith,  108  Cal.  107,  41  Pac  454,  28  U  B.  A. 
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673,  49  Am.  St.  Rep.  68.  The  controlling  ob- 
ject of  the  legislature  In  adopting  the  Ana- 
trallan  ballot  law  was  to  secure  an  absolute- 
ly secret  ballot  to  tbe  end  that  each  elector 
may  fully  express  his  choice  of  the  candi- 
dates to  be  voted  for,  uninfluenced  by  threats 
or  intimidation,  and  that  corruption  at  the 
polls  may  he  prevented.  Every  positive  re- 
quirement of  tbe  statute  which,  if  disobeyed, 
would  defeat  its  object,  must  he  held  manda- 
tory. Tebbe  v.  Smith,  supra;  Lauer  v.  Estes, 
120  Oal.  653,  53  Pac.  262.  But  such  minor 
provisions  as  do  not  have  that  effect  should 
be  treated  as  directory,  and  a  failure  of  the 
elector  to  comply  strictly  therewith  should 
not  be  held  to  Invalidate  the  vote,  if  the  ob- 
ject and  spirit  of  the  law  Is  not  violated. 
It  Is  with  reluctance  that  the  court  will  dis- 
franchise the  voter,  by  rejecting  his  ballot 
for  a  purely  technical  and  unintentional  vio- 
lation of  s<Hne  minor  detail.  All  statutes 
tending  to  limit  the  citizen  in  his  exercise 
of  the  right  of  suffrage  should  be  liberally 
construed  in  his  favor.  Tebbe  v.  Smith, 
supra;  Bowers  v.  Smith.  Ill  Mo.  45,  20  S. 
W.  101,  16  L.  R.  A.  754,  33  Am.  St.  Rep.  491. 
And  every  mark  upon  a  ballot  which  might 
possibly  be  used  as  an  identification  does 
not  necessarily  demand  that  the  ballot  be 
rejected.  Day  t.  Dunning,  127  Cal.  66,  59 
Pac.  196. 

There  were  eight  ballots  received  and 
counted  fOT  respondent,  numbered  17,  21,  30, 
48,  53,  56,  72,  and  80,  which  It  is  claimed 
st^ould  have  been  rejected.  Five  of  these 
ballots  had,  part  of  them,  the  name  "J.  J. 
Halley,"  and  part  *'J.  Halley"  written  In 
lead  pencil  in  the  mat^Inal  space  at  the  bot- 
tom of  the  left-hand  column,  under  the 
heading  "Republican  ticket"  Two  of  them 
had  the  name,  likewise  written  in  a  similar 
place,  at  the  bottom  of  the  column  headed 
"Prohibition  ticket,"  and  one  In  like  place 
at  the  bottom  of  the  column  headed  "Demo- 
cratic ticket."  In  each  of  the  columns  so 
beaded,  between  hurizontal  lines,  were  the 
names  of  the  various  candidates  for  presi- 
dential electors,  representatives  in  congress, 
member  of  assembly,  district  attorney,  super- 
visor district  No.  1,  where  mich  nomioatioos 
had  been  made,  and  above  tbe  lower  hori- 
zontal line,  and  above  the  margin  in  the 
several  columns  In  which  the  names  were 
so  written,  was  printed,  "For  Justice  of 
Peace  — Unexpired  Term.  San  Andreas 
Township.  'So  Xomlnatlou,"  except  under 
'  the  column  headed  "Democratic  ticket,"  In 
which  the  printed  name  of  P.  H.  Kean  was 
given  as  the  nominee  for  justice  of  the 
peace.  It  is  evident  that  in  each  Instance 
the  voter  intended  to  vote  for  "Halley"  for 
Justice  of  the  peace.  A  justice  of  the  peace 
of  San  Andreas  township  was  one  of  the 
officers  to  be  voted  for,  as  plainly  stated  In 
each  ballot.  The  tickets  each  contain  a  col- 
umn headed  "Blank  Column,"  and  Immedi- 
ately under  this  heading  Is  printed,  as  di- 
rected by  statute^  the  titles  of  tbe  Torlous 


offices,  and  at  the  bottom  of  tbe  column  is 
printed  the  tiUe  of  justice,  thus: 


For  Jtutloe  of  PeMe— Unexpired 
Term.  San  IndreM  Townshlpb 


Under  the  above  title  was  the  proper 
place  to  have  written  the  name  of  the  Jus- 
tice for  whom  tbe  voter  desired  to  cast  his 
ballot.  Tbe  voter  in  each  instance  wrote 
the  name,  as  he  was  authorized  to  do  under 
section  1196."  He  wrote  It  under  the  title  of 
the  office  In  a  blank  space,  but  not  In  the 
proper  space  in  the  blank  column.  There 
is  not  the  slightest  reason  to  believe  that 
the  name  was  written  with  any  other  Inten- 
tion than  to  vote  for  Halley  for  justice  of 
the  peace.  It  Is  such  a  mistake  as  might 
easily  have  been  made  by  any  one  using 
these  ballots.  The  statute  expressly  pro- 
vides that  any  ballot  not  made  as  provided 
for  in  the  act  shall  be  void,  with  two  excep- 
tions: "(1)  Any  name  written  upon  a  ballot 
shall  be  counted  for  the  office  under  which 
It  Is  written,  provided  it  Is  written  In  the 
blank  column."  and  "(2)  If  a  voter  marks  more 
names  than  there  are  persons  to  be  elected 
to  an  office,  or  If  for  any  reason  it  Is  impos- 
sible to  determine  the  voter's  choice  for  any 
'office  to  be  filled,  his  ballot  shall  not  he 
connted  for  such  office."  Pol.  Code,  {  1211. 
The  statute  nowhere  says  that  writing  a 
name  In  tbe  wrong  column  shall  invalidate 
the  ballot,  but  the  plain  Inference  of  the  spe- 
cial provision  Is  that  the  written  name  shall 
not  be  counted  unless  written  In  the  blank 
column.  This  Is,  in  substance,  to  say  that 
the  ballot  sliall  be  counted  for  all  other  offi- 
cers who  are  properly  voted  for.  This  has 
been  expressly  so  held  as  to  the  second  sub- 
division, where  a  voter  marks  more  names 
than  there  are  candidates  for  an  office.  It 
was  held  that  the  result  was  the  ballot 
should  not  be  counted  for  such  office,  but 
should  be  for  all  other  purposes.  Day  v. 
Dunning,  127  Cal.  56,  59  Pac.  196.  The 
same  ruling  was  made  In  Attorney  General 
V.  Glaser,  102  Mich.  401,  61  N.  W.  648,  64 
N.  W.  828.  The  conclusion  herein  reached 
Is  sustained  by  tbe  supreme  court  of  Oregon 
in  the  late  case  of  Van  Winkle  v.  Crabtree, 
34  Or.  477,  55  Pac.  831,  56  Pac.  74.  The  pro- 
vision In  the  Oregon  statute,  as  to  a  blank 
column,  is  somewhat  similar  to  ours.  The 
voter  had  written  tbe  name  of  one  Bradley 
for  constable  in  the  wrong  space.  The  court 
said;  "It  Is  iKWsIble  that  the  name  so  writ- 
ten might  afford  the  means  of  Identifying 
the  person  who  cast  the  ballot;  but,  since 
the  elector  had  the  right  to  express  his  pref- 
erence by  writing  on  the  ballot  the  name  of 
the  candidate  of  his  choice  for  the  office  of 
constable,  we  cannot  think  that  his  vote 
rfiould  l>e  rendered  void  because  It  was  writ- 
ten three-sixteenths  of  nn  inch  above  tbe 
line  set  apart  for  that  purpose."  We  do  not 
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think  it  would  be  In  accord  with  the  reason  , 
and  spirit  of  the  law  to  hold  that  because 
the  voters,  although  writing  the  name  of 
Halley  for  Justice  under  the  proper  tltl^ 
wrote  it  in  the  wrong  space,  the  conse- 
quence must  be  to  declare  the  entire  ballots 
void.  We  hold,  as  the  statute  declares,  that 
they  simply  could  not  have  heen  counted  for 
Justice  of  the  .peace. 

Ballot  Ko.  18,  under  the  appropriate  head- 
ing under  the  title  of  justice  of  the  peace, 
had  the  name  "J.  J.  Halley"  written  across 
the  horizontal  line  between  the  title,  and 
not  wholly  in  the  blank  space  above  the  line, 
and  ballots  15,  27,  and  37  contained  the  same 
name  written  In  the  proper  column  under 
the  proper  title,  but  below  the  Ihie.  The  vot- 
er "wrote  the  name  In  the  blank  ccdumn," 
and  substantially  compiled  with  section 
1205.  The  law  does  not  require  the  line  be- 
iow  the  title  of  the  office,  and  it  was  In  a 
l^al  place.  These  ballots  were  properly 
counted  for  respondent 

Ballots  Noe.  49,  33a,  36,  and  52  were  prop- 
erly counted  for  respondent.  No.  49  was 
stamped  with  a  cross  opposite  "Tee"  and 
also  opposite  "No"  to  ev«-y  proposed  consti- 
tutional amendment,  except  the  last  one  at 
the  bottom-  of  the  ballot.  No.  33a  was  like- 
wise stamped  opposite  three  of  the  proposed 
amendments.  No.  36  was  likewise  stamped 
opposite  one,  and  No.  52  opposite  every,  pnv 
posed  amendment  The  only  consequence  of 
voting  "Yes"  and  "No"  on  these  several 
amendments  was  that  the  ballot  could  not 
have  been  counted  either  for  or  against  the 
amendment.  It  did  not  render  the  ballot 
void  In  other  respects.  Day  r.  Dunning,  su- 
pra. 

Ballot  No.  4  was  properly  counted  for  re- 
spondent The  cross  in  the  upper  left-hand 
cornw  was  clearly  made  by  folding  the  bal- 
lot before  the  Ink  had  dried  on  the  cross  in 
the  upper  right-hand  corner. 

Ballot  No.  7  was  properly  counted  for  re- 
spondent The  dim  cross  on  the  right  of  the 
ballot  In  the  space  in  which  senate  amend- 
ment No.  4  is  printed  was  made  by  the  ink 
being  heavy  on  the  opposite  cross,  and  the 
ballot  being  folded  before  the  ink  had  dried. 

Ballot  No.  45  was  properly  counted  for  re- 
spondent In  the  "Blank  Column"  under  the 
title  of  Justice  of  the  peace  is  written  in  pen- 
cil below  the  line  "Blac  Colu."  The  voter 
stamped  a  cross  on  this  ballot  opposite  the 
Democratic  nominee  for  Justice  of  the  peace. 
In  the  absence  of  evidence,  we  cannot  say 
that  "Blac  Colu"  was  not  the  name  of  a  p^- 
son,  and  that  the  voter  Intended  to  vote  for 
him  for  Justice  of  the  peace.  The  result  Is 
that  within  the  rule  of  Day  t.  Dunning,  the 
ballot  could  not  be  counted  (or  Justice  of  the 
pence. 

Ballot  No.  55  counted  for  respondent  should 
have  been  rejected.  It  contained  a  cross 
stamped  opposite  the  name  of  respondent  In 
the  proper  place.  It  also  contained  the  name 
"J.  J.  Halley"  written  In  the  blank  column 


under  the' heading  "For  Superrisor,  District 
No.  1."  It  cannot  be  said  for  which  party 
the  voter  intended  to  vote,  and  hence  the  vote 
must  be  rejected.   Pol.  Code,  S  1211. 

Ballot  No.  70  was  properly  counted  for  re- 
spondent. The  Instrument  with  which  It  was 
attempted  to  make  the  cross  opposite  the 
name  of  respondent  was  too  full  of  ink,  and 
thus  made  praatically  a  round  spot  or  blot 
Instead  of  a  cross.  But  the  ink  Is  the  same, 
and  the  size  the  same,  as  the  various  other 
crosses  made  by  this  voter.  Several  of  the 
crosses  on  this  ballot  are  almost  round  spots 
of  ink,  but  in  all  of  them  the  cross  can  be 
seen.  It  can  be  plainly  seen  In  the  blnr  com- 
plained of.  This  disposes  of  all  the  errors 
ccouplalned  of  by  appellant 

As  the  respondent  after  the  rejection  of 
ballot  06,  still  has  one  majority.  It  Is  not 
necessary  to  consider  resftondent's  objections 
to  ballots  counted  for  appellant 

The  Judgment  Bhould  be  affirmed. 

We  concur:  GBAT,  C;  HATNES.  a 

PER  CT7RIAM.  For  the  reasons  givoi  In 
the  foregoing  opinion  the  Judgment  Is  affirm- 
ed. 


(13B  c&i.  W) 
SIMPSON  V.  DALZIEL.  (S.  F.  2.»t4.) 
(Supreme  Court  of  California.  Feb.  2S,  1902.) 
LIMITATIONS— MISTAKE— LACHES. 
Plaintiff  employed  nn  attorney  to  settle  a 
claim  by  compromise,  and  from  the  proceeds 
to  pay  certain  creditors.  The  checks  received 
by  the  attorney  were  indorsed  to  a  certain  per- 
son, who  paid  one  of  the  creditora  more  uan 
the  amonnt  doe  him,  and  deHvered  to  [daio- 
tifPs  attorney  a  check  for  the  balance,  who 
delivered  it  to  plaintiff,  ioformlug  him  tiiat  it 
represented  the  Imlance.  Plaintiff  made  no  in- 
quiries of  the  attorney  for  more  than  three 
years  as  to  the  amoaot  rectived  in  settlement 
Held,  that  an  action  against  the  creditor  for 
the  amount  retained  by  him  in  exceoa  of  his 
claim  was  barred  by  Oode  Civ.  Proc.  I  33S, 
snbd.  4,  providing  that  an  action  for  relief  for 
fraud  or  mistake  must  be  brought  within  three 
years  after  the  discovery  of  the  mistalte  or 
fraud,  since  the  negligence  of  plaintiff  in  not 
inquiring  as  to  the  amount  paid  to  bis  attor- 
nef,  which  would  bave  shown  a  balance  doe 
him,  was  not  such  care  as  would  relieve  him 
from  the  bar  of  the  statute. 

Oommlssloners'  decision.  Department  2, 
Appeal  from  superior  court,  Alameda  oonnty; 
John  Bllswortb,  Judge. 

Action  by  R.  F.  Simpson  against  Robert. 
Dalzlel.  From  an  order  sustalnlog  a  demur- 
rer to  the  complaint  plaintiff  appeals.  AT- 
flrmed. 

J.  O.  Bates,  for  appellant  Campbell,  Fits- 
gerald,  Abbott  &  Fowler,  for  resitondent 

HAYNES,  C.  Action  for  money  had  and 
received.  A  demurrer  to  plalntUTs  fifth 
amended  complaint  was  sustained,  without 
leave  to  amend,  and  plaintiff  appeals  from 
the  judgment  thereupon  entered  against  him. 
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The  money  sought  to  be  recovered  hy  plain- 
tiff in  this  action  Is  alle{^  to  hare  been 
fraudulently  received  by  the  defendant  on  or 
about  February  ao.  1893,  and  the  fact  that 
It  was  received  by  the  defendant  was  not  dls- 
covered  until  December  1,  1806.  This  action 
vas  commenced  March  31, 1900.  The  amount 
claimed  Is  $1,036.34,  with  Interest  from  Feb- 
ruary 20,  1808.  Two  grounds  of  demurrer 
are  spedfled:  (1)  That  the  cause  of  action  Is 
barred  by  the  statute  <tf  limitations;  and  (2) 
that  the  complahit  is  uncertain  in  particulars 
therein  minutely  specified.  But  these  grounds 
may  be  ctmsldered  together,  since  the  alleged 
uncertainty  relates  to  allegations  Intended  to 
relieve  the  cause  of  action  from  the  bar  of 
tlie  statute.  Subdivision  4  of  sectloa  338| 
Code  CXv.  Proc^  provides  that  an  action  for 
relief  on  the  ground  of  fraud  or  mistake  must 
be  brought  within  three  years.  But  "the 
cause  of  action  in  such  case  la  not  to  be  deem- 
ed to  have  accrued  until  the  discovery,  by  the 
aggrieved  party,  of  the  facts  constltuthig  the 
fraud  or  mistake."  The  facts  alleged  in  the 
complaint  are,  In  substance,  the  following: 
That  In  February,  1803,  and  long  prior  to 
that  time,  a  suit  was  prosecuted  In  the  su- 
perior court  of  Alameda  county  by  this  plain- 
tiff against  one  Joseph  Macdonougb  for  the 
recovery  of  money  claimed  to  be  due  plain-: 
tiff;  that,  to  avoid  expense  and  delay,  he  em- 
ployed an  attorney  at  law  to  settle  said  claim 
by  compromise  on  the  best  terms  he  could  ob- 
tain, with  full  power  to  make  any  settlement 
that  he  might  deem  best  for  the  Interests  of 
plaintiff:  that  on  February  20,  1893,  his  at- 
torney compromised  said  suit,  and  received 
from  Macdonougb  for  this  plaintiff  two 
checks  of  that  date,  drawn  on  the  Bank  of 
California,  one  for  (3,000,  and  the  other  for 
$616.80,  payable  to  the  ordier  of  his  attorney; 
that  his  attorney  indorsed  and  delivered  these 
checks  to  Andrew  Dalziel,  the  son  and  agent 
of  defendant,  for  collection;  that  at  the  time 
plaintiff  employed  his  attorney  to  compro- 
mise the  Macdonougb  suit  he  Instructed  him 
to  pay  out  of  moneys  received  In  said  settle- 
ment $1,103.06  to  tlie  firm  of  Dalzlel  &  Mol- 
ler,  apd  to  settle  with  one  A.  A,  Moore  an 
Indebtedness  of  plaintiff,  the  amount  of  which 
had  not  been  ascertained;  that  said  checks 
Were  collected  by  said  Andrew  Dalzlel,  and, 
as  directed  by  plaintUTs  attorney,  he  paid  to 
Dalzlel  &  Moller  said  sum  of  $1,463.66^  and  to 
said  Arm  the  further  sum  of  $1,036.34  for  the 
defendant,  and  the  further  sum  of  $1,116.80, 
for  which  last-named  sum  said  firm  drew  Its 
check  i>ayable'  to  plaintiff,  and  delivered  it 
to  his  attorney;  that  his  attorney  delivered 
said  check  to  the  plaintiff,  and  then  inform- 
ed him  that  that  represented  all  that  was 
coming  to  him  from  the  settlement  with  Mac- 
donougb after  deducting  his  fee  of  $150,  the 
payment  to  Dalzlel  &  Moller  of  $1,463.66, 
and  the  paym^t  to  A.  A.  Moore  of  $300;  that 
.  be  bad  full  confidence  In  his  said  attorney, 
and  had  no  reason  to  suspect  and  did  not 
suspect  that  a  fraud  was  being  perpetrated 


upon  him,  or  that  said  sum  of  $1,036.M,  had 
been  paid  to  defendant;  that  he  was  not 
then,  or  at  any  time  ^ce,  Indebted  to  the 
defendant  In  any  sum  whatever,  and  did  not 
learn  until  December  1,  1809,  that  defendant 
had  received  said  money,  or  that  his  attorney 
bad  received  said  two  checks  from  Macdon- 
ougb, and  that  he  did  not  suspect  that  he  had 
been  defrauded  until  he  was  Informed  on 
May  24.  1898,  that  his  attorney  had  paid 
only  $150  to  said  Moore,  Instead  of  $300,  as 
reported  to  him;  that  after  that  date  he  fre- 
quently demanded  of  his  attorney  a  statement 
or  account  of  the  money  received  from  Mac- 
donougb, and  what  disposition  had  been 
made  of  It,  and  that  such  statement  was  fre- 
quentlj-  promised,  and  finally  refused.  The 
final  discovery  of  the  payment  to  the  defend- 
ant is  alleged  to  have  been  accidental  Dal- 
zlel &  Moller  conducted  business  both  in 
Oakland  and  San  Francisco.  Plaintiff  called 
on  said  firm  In  Oakland  to  find  out  how  much 
he  owed  them  on  February  20.  1893,  and  was 
informed  that  his  account  would  be  found 
in  the  books  of  the  San  Francisco  house,  and 
upon  golug  there  he  found  from  the  books  of 
said  firm  that  his  account  had  been  credited 
on  February  20,  1893,  with  the  sum  of  $1,- 
4G3.0C,  and  in  addition  thereto  there  had  been 
paid  to  defendant  said  sum  of  $1,036.34.  It 
Is  also  alleged  that  on  many  occasions  be- 
tween May  24, 1808,  and  December  1.  1899,  be 
applied  to  said  firm  at  Oakland  to  see  the 
private  account  of  the  defendant  and  said 
firm  account  with  plaintiff,  ftnd  was  told 
that  defendant  did  not  keep  any  individual 
books,  and  that  plaintiff  could  get  no  informa- 
tion from  the  books  of  said  firm  as  to  de- 
fendant's private  dealings  with  the  plaintiff, 
and  was  also  Informed  by  the  defendant  that 
he  kept  no  private  books,  and  could  give  him 
no  Information  as  to  their  private  dealings. 

The  demurrer  was  properly  sustained.  The 
only  excuse  for  what  otherwise  would  ap- 
pear to  be  groes  negligence  on  the  part  of 
the  plaintiff  is  that  his  confidence  In  his  at- 
toruey  was  such  that  he  had  no  reason  to 
suspect  and  did  not  suspect  that  fraud  was 
being  perpetrated  upon  him.  But  this  con- 
fid^ce  did  not  absolve  the  plaintiff  from  the 
exercise  of  reasonable  or  ordinary  care.  It 
is  not  direcUy  alleged  that  his  attorney  com- 
mitted a  fraud  upon  him.  or  made  a  mistake 
to  his  Injury.  Thm  are  several  allegations 
which  imply  that  plaintiff  was  never  In- 
formed of  the  amount  received  by  his  at- 
torney from  Macdonougb  In  settlement  of 
said  suit,  but  it  is  not  directly  alleged  that 
he  was  not  Informed  of  the  amount  so  re- 
ceived. He  alleges  that  he  was  not  present 
at  the  settlement  because  he  "was  requested 
by  his  attorney  not  to  come  into  the  room 
where  the  settlement  was  about  to  be 
made,"  saying  to  plaintiff  that  he  was  ex- 
citable, and  there  was  danger  of  getting  into 
trouble,  as  idaintlff  was  not  then  nor  since 
on  speaking  terms  with  Macdonougb.  But 
that  was  no  reason  why  be  should  not  have 
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Inquired  of  his  attorney  wbetbo'  he  bad  se- 
cured a  settlement,  and,  U  so,  for  what 
amount  Nstural  curiosity,  as  well  as  busi- 
ness prudence,  would  have  compelled  him  to 
make  tbe  Inquiry,  and  bis  failure  to  make 
It  was  Inexcusable  negligence;  and  It  Is  well 
settled  In  this  class  of  cases  that  "one  will 
be  presumed  to  bare  known  whatever  with 
reasonable  diligence  he  might  hare  ascer- 
tained concerning  tbe  fraud  of  which  he 
complains."  Wood  t.  Carpenter,  101  U.  S. 
14a  2S  li.  Ed.  807.  and  cases  there  dted. 
Such  Inquiry  Is  entirely  consistent  with  the 
utmost  confidence  In  the  attorney,  and  it  Is 
•Tldent  that,  If  the  plaintiff  had  known  the 
amount  received  upon  the  settlement  with 
Hacdonough,  be  would  have-  Immediately 
dlscorered  that  his  attorney  bad  not  ac- 
counted for  all  he  bad  received  when  he 
banded  plaintiff  the  check  of  Dalzlel  &  Hol- 
ler for  11.116.80,  and  Informed  him  that  that 
represented  all  that  was  coming  to  him  after 
deducting  bis  fee  of  $150.  $300  paid  to  Kloore. 
and  $1,403.06  paid  to  Dalzlel  A  MoUer;  In 
all.  $3,030.40.  If,  therefore,  the  plaintiff  had 
known,  as  he  should  have  known,  the 
amount  paid  by  Hacdonough,  he  would  at 
once  have  seen  that  tbe  whole  was  not  ac- 
counted for.  Besides,  tbe  check  drawn  by 
Dalzlel  &  MoUer  to  plaintiff's  order  showed 
that  the  money  received  by  his  attorney 
from  Macdonough,  or  a  large  portion  In  ex- 
cess of  tbe  amount  due  Dalzlel  &  MoUer,  bad 
passed  tbroogh  tiielr  bands,  and  hence  an- 
other  source  of  Information  waa  at  once  dis- 
closed. So,  too,  he  had  means  of  ascertain- 
ing tbe  amonnt  paid  Moore,  and  common 
prudence  would  bare  required  him  to  ascer* 
telD  whether  he  had  been  paid,  and  In  what 
snm.  la  Cole  v.  McGlathry,  0  Me.  131,  the 
plalDtlff  bad  given  tbe  defendant  money  to 
pay  certain  debts.  The  defendant  falsely  af- 
firmed he  bad  paid  them,  and  fraudulently 
kept  tbe  money.  It  was  held  tbe  plaintiff 
could  not  recover,  beoauae  he  had  at  all 
times  the  means  of  discovering  the  truth  by 
making  Inquiries  of  those  who  should  have 
received  tbe  money.  Bnt  it  is  not  necessary 
to  multiply  authorities,  or  to  extend  the  dis- 
cussion of  tbe  facts.  If  plaintiff  knew  tbe 
amonnt  received  by  his  attorney  from  Mac- 
dtruougb,  be  most  have  known  at  the  time 
he  gave  plalntlCf  tbe  check  of  Dalzfel  &  Mol- 
ler  and  reported  tbe  other  payments  that  all 
bad  not  been  accounted  for;  and,  if  he  did 
not  know  the  amonnt  paid  by  Macdonough. 
he  did  not  use  such  care  and  diligence  aa 
would  relieve  him  from  the  bar  of  the  stat^ 
nte. 

I  advise  that  fbe  judgment  be  affirmed. 

We  concur:   GBAY.  O.;  COOPER,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  tbe  Judgment  Is  af- 
firmed. 

I  concur  In  tbe  Judgment:  TEMPLE.  J. 


(135  Cal.  «<•) 

PRATT  T.  BROWNE.  Connty  Auditor.  (U 
A.  1.176.)» 

(Supreme  Court  of  Oalifomia.   Feb.  28,  IflOSL) 

8TATUTBS-CONSTITUTIONALITT— LOCAL  AND 
BPDCIAL  LAWS— TITLE  OF  ACT--CLASS1- 
FIGATION  or  COUNTIBS. 

1.  Const,  art.  11.  f  6.  dedans  that  the  legis- 
lature shall  provide  for  the  election  or  ap- 
pointment in  the  several  coantles  of  certaio 
named  ofRcers,  "and  snch  other  county,  town- 
ship and  municipal  officers  as  public  cottTen- 
lence  may  reuuire."  and  shall  regulate  their 
compensation  *^iu  proportion  to  duties,  and  for 
this  purpose  may  clnsslfy  the  counties  by  pop- 
ulation." Connty  GoTemment  Act.  {  55,  pro- 
vides that  "tbe  officers  of  a  coudQ'  are"  cer- 
uia  named  oOldaht;  the  official  reporter  of  the 
superior  court  not  being  mentioned  as  one. 
Beld,  that  the  lepslature  had  no  power  to 
dauify  counties  for  tbe  purpose  of  tixiufc  tbe 
salaries  of  official  reporters  of  tbe  superior 
courts. 

2.  The  county  government  act  (St.  1897.  p. 
n4ti),  providlns  that,  "in  countiea  of  tbia  [tbe 
thlrUeth]  class,  the  official  rejtorter  of  tli« 
superior  court  shall  receive  *  *  *  a  montb- 
ly  salary  of  $100,"  etc..  is  local  and  special, 
and  therefore  unconstitutional;  tbe  legislature 
having  no  power  to  classify  counties  for  tbe 
purpose  recited,  and  there  being  uo  reasoo  why 
an  act  fixing  reporters'  salaries  should  not  ap- 
ply to  counties  In  general. 

8.  ConsL  art.  4,  i  24,  provides  that  every 
act  shall  embrace  bnt  one  subject,  whi^  shall 
be  expressed  io  its  title.  The  coatoj  govern- 
ment act  (St.  18&7.  p.  540)  is  entitled  *^n  act 
to  estaltlisb  a  uniform  system  of  coonty  and 
township  officers."  Held,  tbst  the  portion  of 
tbe.  act  relating  to  the  salaries  of  reportm  of 
the  superior  court  was  uDconstitutional;  such 
subject  not  being  Indicated  in.  Its  title. 

Commissioners'  decision.  Department  if. 
Appeal  from  superior  court,  Vratura  coonty; 
Carroll  Cook,  Judge. 

Mandamus  by  A.  Pratt  against  A.  W. 
Browne,  county  auditor.  Judgment  award- 
ing the  writ,  and  defendant  appeals.  Ue- 
versed. 

F.  W.  Swing,  for  appellant  Orr  &  Slos- 
Bon,  for  reapondott. 

COOPER,  C.  Appeal  from  Judgment  awaro- 
Ing  writ  of  mandate.  Plaintiff  is  the  ottlctal 
reporter  of  the  superior  court  of  Ventura 
county,  and  defendant  la  the  auditor  of  said 
comity.  Plaintiff  demanded  of  defendant 
warrants  for  his  salary  as  reporter  for  each 
of  the  months  from  January.  1900.  to  March, 
1001,  inclusive,  which  warrants  defendant  re- 
fused. It  Is  conceded  that  the  Judgment  is 
correct.  If  tbe  act  fixing  tbe  salary  of  the 
official  reporter  of  Ventura  county,  which  Is 
a  county  of  tbe  thirtieth  class.  Is  constitu- 
tional OS  to  such  portion  of  the  act  It  is 
provided  In  the  county  government  act  (St 
1897,  p.  546):  "In  counties  of  this  dass  the 
official  reporter  of  the  superior  court  shall 
receive  •  •  •  a  monthly  salary  of  c»e 
hundred  dcrilars,  payable  out  of  tbe  county 
treasury  at  the  same  time  and  In  the  same 
manner  as  the  salaries  of  conn^'  offlcen." 
The  act  Is  entitled  "An  act  to  estsbtlsh  a 
uniform  system  of  eonn^  and  township  gov- 
emmenta."  It  Is  claimed  tbat  tbe  poctkn 
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ct  thf  act  fixing  the  Baiary  of  tie  official 
reporter  ts  nnconstiCutlonal,  tot  the  reason: 
Fir^t,  that  such  sabject  la  not  expressed  In 
the  tiUe  of  tlie  act;  and,  second.  tMt  It  is  a 
special  and  local  law  regnlatlDC  connty  bust- 
neaa. 

Ab  the  portion  of  the  act,  fixing  tlie  salary 
of  the  reporter  applies  to  counties  of  the 
thirtieth  class,— Ventura  cotrnty,— It  will  be 
necessary  briefly  to  examine  as  to  whether 
or  not  the  leglalatnre  has  the  power  to  classi- 
fy counties  for  the  purpose  of  fixing  the  sal- 
ary of  official  reporters  of  the  courts.  We 
find  the  power  glyen  to  the  l^slatoie  to 
classify  counties  In  section  6,  art  XX,  of  the 
' -constitatlon,  which  proTides:  "The  legishu 
tare,  by  general  and  uniform  lawsi,  dull  pro- 
Tide  for  the  electiw  or  appdntmCTt,  In  the 
seraral  counties,  of  boards  of  snperrlsorB, 
shoifrs,  county  derfcg,  district  attorneys,  and 
«uch  other  ronnty.  towntdilp  and  municipal 
officers  as  poblte  conrenlence  may  require,  and 
shall  prescribe  their  duties  and  fix  tbelr 
terms  of  ofiice.  It  shall  r^^nlate  tiie  com- 
pensation of  all  sach  officers,  In  proportion 
to  duties,  and  for  this  purpose  may  classify 
the  counties  by  popnlatlon.**  It  Is  plain  that 
the  legislature  Is,  by  the  terms  of  the  above 
.  section,  glvea  the  power  to  cisaOty  only  for 
the  purpose  of  regulating  the  compensation 
ot  "such  officers";  that  Is,  of  the  county. 
<^cer8  thweln  named,  or  such  other  coonty, 
township,  and  municipal  oSieerB  as  may  hare 
been  provided  for  by  the  leglSIattire.  The 
wAe  purpose  of  th&  classification  ^rarlded  for 
In  the  section  is  the  regtdation,  of  the  com- 
pensation of  the  ofllcers  in  pn9(»tltm  to  th^ 
duties.  San  Luis  Obispo  Co.  t.  Graves,  81 
GaL  TO,  23  Pac.  1032;  Tomer  t.  Sl^Iyou 
Co.,  109  Cel.  334.  42  Pac.  434;  City  and 
County  (rf  San  Francisco  t.  Broderick,  125 
Gal.  193,  57  Pac.  887.  Section  S5  of  the 
county  government  act.  In  question,  provides: 
"The  officers  of  a  county  are  a  sheriff,  a 
county  clerk,  a  recorder,  a  license  collector, 
a  tax  c<rilector,  who  shall  be  ex-offldo  license 
collector,  a  district  attorney,  an  assessor,  a 
treasurer,  a  suiKTlntendent  of  acfaocris,  a  pub- 
lic administrator,  a  owoner,  a  surveyor,  the 
members  of  the  board  of  stqiervlsors,  and 
•such  other  officers  as  may  be  provided  by 
law."  St  1807,  p.  473.  Th«a  Is  no  pro- 
vision In  the  above  section,  nor  elsewhere  In 
the  act  nor  la  there  aoy  provision  of  law 
making  the  official  reporter  of  the  superior 
court  a  county  officer.  By  an  amendment  to 
section  274,  Code  Civ.  Proc.,  approved  March 
21,  1886  (St  1885,  p.  218),  the  legislature  at- 
tempted to  recognize  the  offldal  reporter  of 
a  supolor  court  as  an  officer,  and  authorized 
the  superior  Judges  of  the  several  counties  to 
'flx  the  monthly  salary  of  sodi 'reporter  or 
reporters  at  an  amount  not  exceeding  the 
maximum  thertin  named.  This  act  as  to 
the  part  of  It  authorizing  the  judge  to  flx 
the  salary  of  the  reporter,  was  held  to  be 
an  attempt  to  delegate  a  legislative  power  to 
ft  Judicial  officer,  and  void.  Smith  v,  Strotb-  - 


ei*;  88  Gal.  194,  8  Pac.  852;  James  v.  Mc- 
CaniH  83  GaJ.  515,  29  Pac.  40;  Stevens  v. 
Traman,  127  Cat  159,  59  Pac.  397.  The  leg- 
islature, even  if  it  lias  the  power,  has  not 
created  ai^  such  county  office.  Stevens  v. 
Truman,  supra.  It  therefore  logically  fol- 
lows that,  as  there  is  no  such  county  officer 
as  official  reporter  of  the  superior  court,  the 
dassififratJon  of  counties  is  a  false  quantity 
In  the  BoTution  of  the  question  here.  If  the 
legislatnre  had  no  power  to  classify  for  the 
purpose  of  fixing  the  salary  of  the  official 
r^orter  of  the  superior  court  the  fact  that 
the  act  fixing  the  salary  refers  to  counties 
of  the  thirtieth  class  does  not  change  the 
result  It  is  the  same  as  It  Ventura  county 
had  been  mmtioned  by  name.  No  change  of 
words  or  phrases,  calling  Ventura  county 
by  another  name,  can  change  Hie  result 
The  portion  of  tiie  act  In  dispute  must  there- 
fore be  considered  as  an  act  fixing  the  sal- 
ary of  the  repwter  .  (whoever  he  may  be)  of 
Yentura  county  at  the  sum'  of  f  100  per  month. 
It'  was  said  by  this  court  iu  banc,  In  Marsh 
V.  Hanly,  111  Cat.  370,  43  Pac,  975:  "There 
can  be  no  question  tiiat  the  act  Is  local  and 
special,  since  by  Its  terms  It  is  to  'apply  to, 
take  effect  in,  and  be  in  force  only  In  coun- 
ties of  the  first  and  second  classes,'— that  Is 
to  say,  San  Francisco  and  Los  Angeles;"  and. 
In  speaking  of  a  classification  for  other  pur- 
poses than  those  named  in  the  constitution, 
the  court  said:  "But  the  fact  tiiat  these. and 
the  other  counties  ot  the  state  have  been 
classified  for  a  purpose  which  the  constitu- 
tion recognizes  as  a  proper  and  necessary 
one  does  not  relieve  e  law  relating  to  other 
and  distinct  matters  fbom  the  objecti<Mi  that 
It  is  local  and  spedal,  if  by  Its  terms  It  Is 
limited  In  Its  ap^icQtloa  or  operation  to  one 
or  more  dasses  of  counties  less  than  the 
whole."  A  law  applicable  to  one  county,  and 
not  founded  upm.  any  natural.  Intrinsic,  or 
constitutional  distinction,  and  no  reason  a.p- 
pearlng  as  to  why  the  act  Is  not  made  to 
apply  generally  to  all  classes.  Is  special  and 
local,  and  therefore  unconstitutional.  Bauer 
V.  Williams,  118  CaL  403,  50  Pac.  691;  Daicy 
V.  Mayor,  etc.,  104  Gal.  043.  38  Pac  500; 
Dougherty  v.  Austin,  94  Cal.  621,  28  Pac. 
834,  20  Pac.  1002, 16  L.  B.  A.  161;  Welsh  v. 
Bramlet  98  Cal.  226,  33  Pac.  66;  City  oC 
Pasadena  v.  Sfimatm,  81  CaL  248.  27  Pac. 
604. 

The  portion  of  the  act  relating  to  the  sal- 
ary of  the  official  reporter  of  Ventura  county, 
when  measured  by  the  above  tests,  must  fall. 
No  reason  ai^iears  why  a  special  and  local 
law  should  be  ap^led  to  this  ctmnty.  In 
fact,  we  have  a  general  statute  on  the  sub- 
ject oC  reporter's  fees.  Act  ot  April  1,  1880 
(St  1880,  p.  63,  at  page  90).  This  law  is 
now  In  force.  City  of  Los  Angeles  v.  Pome- 
n>y,  124  CaL  647.  67  Pac.  585;  Steves  v. 
Truman,  127  Cal.  159,  50  Paa  397.  What 
Is  here  said  Is  not  In  conflict  with  the  rule 
in  Tulare  Co.  r.  May,  118  Cal.  308,  60  Pac. 
427t  and  Freeman  v.  Baruum,  131  CaL  388, 
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O  Pac  681,  82  Am.  SL  Rep.  S65.  It  waa 
tbere  lield  tbat  certain  prorlslona  of  tlM 
eooDty  goremmeut  act  of  1£03,  empowering 
certain  county  officers  In  certain  classes  ot 
counties  to  appoint  deputies,  whose  salaries 
•re  fixed  by  the  act,  and  made  payable  out 
of  the  county  treasury,  was  valid. ,  These 
cases  were  decided  upon  the  theory  that,  bo 
far  as  the  power  to  appoint  deputies  is  cai>- 
cemed,  the  rule  is  general  and  uniform 
throughout  the  state,  and  all  county  offlcers 
are  allowed  to  appoint  deputies;  that  wheth- 
er the  deputies  were  paid  by  a  lump  sum 
first  paid  to  the  principal,  and  then  repaid 
to  the  deputy,  or  by  a  salary  paid  to  the  dep- 
uty. It  was  paid  out  of  the  county  treasury 
In  either  case;  that  It  was  competeut  for  the 
legislature  to  provide  either  mode  of  pay- 
ment of  deputies  appointed  under  general 
laws. 

Another  fatal  defect  In  the  portion  of  the 
act  relating  to  the  salary  of  the  reporter 
Is  that  no  such  subject  is  expressed  In  Its 
title.  Article  4,  t  24,  of  the  constitution,  pro- 
vides, "Every  act  shall  embrace  but  one  sub- 
ject which  subject  shall  be  expressed  In  Its 
title."  The  subject  of  reporter's  salary  la 
certainly  not  expressed  In  the  title  of  this 
act;  neither  is  the  subject  germane  to  the 
"uniform  system  of  county  government." 
It'Certnlnly  Is  not  a  part  of  the  county  gov- 
ernment It  does  not  refer  to  any  county 
officer,  nor  his  deputies,  nor  to  the  duty  of 
any  such  officer.  The  suiierlor  courts  are 
st^te  courts  provided  for  In  the  constitution. 
Article  6,  S  6.  The  legislature  has  author- 
ized the  judge  of  such  court  to  appoint  ft 
phonrgraphlc  reporter,  to  be  known  as  the 
official  reporter  or  reporters  of  such  court, 
and  to  hold  during  the  pleasure  of  the  judge 
appointing  him.  He  has  no  fixed  term  of 
office.  He  may  not  perform  any  swvlces,  or, 
In  fact,  the  court  may  proceed  without  a 
phonographic  reporter.  They  are  regarded 
as  official  adjuncts  to  the  court,  and  the  laws 
relating  to  them  pertain  to  the  judicial  sys- 
tem of  the  state,  and  are  part  and  parcel  of 
It  Ex  parte  Kels,  64  Cal.  238,  30  Pac.  806. 
They  certainly  are  not  part  of  the  machinery 
of  the  county  goveromeaiL  An  attorney  is 
required  to  take  an  oath,  and  he  Is  an  officer 
of  the  court,  but  be  docs  not  hold  office  in 
the  sense  of  being  an  officer  of  the  county. 
So  the  reporter,  while  In  one  sense  an  officer 
of  the  court,  for  the  purpose  of  performing 
certain  ministerial  functions,  Is  not  an  otUcer 
ttt  the  sense  of  a  permanent  tenure  of  office. 
A  dlCTerent  reporter  might  be  appointed  at 
each  session  of  court,  and  certainly  one  em- 
ployed for  a  day,  op  for  a  few  days,  by  or- 
der of  the  sup^or  }ddge.  Is  not  an  office. 
In  the  sense  ot  being  entitled  to  a  fixed  sal- 
ftrr.  We  tiilnk  the  subject  must  be  In  some 
way  Indicated  by  the  title  of  the  act,  or  be 
lo^cally  germane  to  It  and  Included  within 
Its  iMpe.  Pec^e  t.  Cnrry,  130  Cal.  91,  Ol 
Pac.  516;  In  t«  Werner,  12U  OaL  STO,  02  Pac 
(l7;Fat]o  T.  Fflster,  117  CaL  86.  48  Faa  lOU; 
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City  of  Loe  Angelea  Hance,  123  OL  TV, 
64  Pac  887;  Lewis  t.  Dunne  (CaL)  «  Pa& 
47& 

It  follows  that  the  jodgmoit  ibooU  be  re> 
versed,  and  the  lower  court  dtrecteA  to  dto> 

miss  the  petition. 

We  concur:   SMITH,  O.;  HATNES.  O. 

PER  CURIAM.  Fw  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  Is  re- 
versed, and  the  lower  court  directed  to  di» 
mim  the  peOUoo. 


(135  Cftl.  «n) 

VXtOS  SAV.  BANE  OF  SAN  JOSE  T.  DUM- 

LAP.  <S.  F.  2,803.)> 

(Saprame  Oonrt  of  Callfonifa.   Fetk  28^  1902.} 

BANKS-lNflOLTSNOT— UNPAID  »rOCK— POWEa 
OF  DIRECTORS  TO  LETT  ASSBSaHBMTS-OB- 
DBR  OF  COURT— NBCISSITT. 

TTnder  the  baukiDs  act  of  1895  <St.  1895, 
p.  175).  proTidiug  that,  if  a  bank  is  adjodged 
bsolvent,  the  court  shall  enjoin  it  from  trans- 
acting auy  further  buKoess,  "and  shall  order 
the  [Dsnk]  commlssioDers  to  Borrender  to  the 
corporation  the  property  thereof  io  their  pos- 
Be«iiion  for  the  purpose  of  iiqaidatioBf"  si^'iDS 
to  the  court  power  to  remove  directors  for 
cause  and  to  appoint  others,  and  declaring 
that  "subject  to  this  right  of  removal  and  ap- 
pointment the  directors  or  trustees  •  •  • 
■ball  be  penBitted  to  continue  the  manage- 
meut  •  *  *  during  the  process  of  liquida- 
tion, under  the  direction  ot  the  t>ank  commis- 
sioners," etc.,  the  directors  of  a  bank  ad- 
judged to  be  insolvent  have  pow«-,  without 
authority  of  the  court  ficst  obtaioeo,  to  a»> 
seas  shareholders  for  unpaid  capital  stock  for 
the  purpose  of  liquidating  the  bank's  indebted- 
Bass  and  making  final  settlnneat  of  Ita  affaiia. 

CommlBslonns^  de^lon.  Departmoit  1. 
Appeal  from  superior  court,  Santa  Clan 
county;  A.  L.  Bhodea,  Judges 

Action  bf  the  Union  Savings  Bank  of  San 
Jose  against  Gea  Dunlsp.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

C  W.  Cobh,  for  appellant.  B.  U.  Reft,  for 

respondent 

CHIPMAN,  a  Judgment  for  plaintiff  on 
ft  general  demurrer  to  the  complaint  from 
which  defendant  appeals.  By  appropriate 
proceedings  under  the  banking  act  of  1S05 
(St.  1805,  p.  175)  plaintiff  was,  on  March  13. 
1899,  adjudged  to  be  Insolvent  and  the  court 
directed  that  the  plaintiff  corporation  and  all 
Its  assets  be  turned  oxer  by  the  bank  com- 
missioners, wno  then  held  possession  of  them 
under  said  act  to  the  directors  of  the  corpo- 
ration, for  the  purpose  of  closing  the  af- 
fairs of  plaintiff  and  liquidating  its  Indebt- 
edness; and  It  was  alleged  In  the  complaiut 
that  the  said  board  of  directors  went  Into 
possession  and  control  of  plaintiff  and  its 
assets,  and  ever  since  have  held  such  pos- 
session, for  the  purpose  of  winding  up  Its 
affairs  and  liquidating  Its  Indebtedness.  Pui^ 
suing  strictly  the  provisions  of  the  Civil 
Code  In  such  cases  provided,  the  directors 
levied  an  assessment  upon  the  unpaid  sot^ 

■  BOMTlns  danlsd  UarA  n.  ua|, 
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acriptlon  of  the  ci^Mtal  stock  of  plalntUI  for 
tbe  alteeed  purpose  of  liquldatlag  the  debts 
of  tbe  corporation,  fixed  the  time  when  the 
same  would  be  delinquent,  and,  after  the  as- 
seBsment  bad  become  delinquent,  they  duly 
waived  fnrthw  proceedings  for  the  collection 
of  the  aaseesment,  and  elected  to  proceed  by 
action  to  recover  the  amount  of  such  assess- 
ment due  from  defendant.  It  Is  alleged  that 
many  of  the  stockholders  are  Insolvent,  and 
unable  to  respond  to  any  call  or  assessment 
in  any  amount  whatever,  and  "that  the 
amounts  which  can  be  collected  from  all  the 
Bolrent  stockholders  of  plaintiff  corporation 
on  this  assessment,  added  to  all  the  other  as- 
sets of  said  plaintiff,  will  not  be  sufficient  to 
pay  the  Uabilitles  of  said  plaintiff  or 'satisfy 
its  debts  In  full,  and  that  said  assessment  is 
necessary  for  the  purpose  of  liquidation." 
Defendant  concedes,  in  bis  brief,  that  "all 
of  the  proper  and  legal  steps  were  taken 
preparing  the  way  for  action  on  the  assess- 
ment, •  •  *  and  no  point  Is  ibade  here 
that  the  provisions  of  the  Code  were  not  fol- 
lowed explicitly.  It  is  admitted  that  had 
tbe  corporation  been  a  going  concern,  and  In 
tbe  ordinary  course  of  business,  the  assess- 
ment was  a  proper  one,  and  legally  levied." 
It  is  contended  that  neither  the  corporation 
nor  the  dlrect<»-s  had  any  power  to  make 
the  levy,  and  the  assessment  was  void  be- 
cause "the  directors  of  the  corporation  could 
make  the  levy  pursuant  only  to  an  order  of 
the  court  after  it  bad  determined  the  neces- 
sity therefor,  the  amount  thereof,  and  a  di- 
rection .  thereto." 

The  act  as  originally  passed  and  the 
amended  act  of  18D5  have  bad  the  careful 
consideration  of  this  court,  and  the  general 
purpose  and  policy  of  tbe  legislation  have 
been  quite  fully  explained.  Tbe  cases  will 
be  found  cited  tu  Argues  v.  Bank  <thls  plain* 
tiff).  138  CaL  139,  6S  Pac.  307.  The  precise 
question  now  here,  however,  seems  not  to 
have  been  decided,  namely,  can  tbe  direct- 
ors, after  the  bank  has  been  adjudged  to  be 
Insolvent  under  the  act  of  1895,  proceed, 
without  authority  of  the  court  first  obtained, 
to  assess  the  shareholders  on  tbe  unpaid 
capital  stock  for  the  purpose  of  liquidating 
the  bank>  indebtedness  and  making  final 
settlement  of  the  bank's  affairs?  In  the  Ar- 
gues Case,  supra,  the  question  was  as  to  tbe 
right  of  a  creditor  to  maintain  an  action 
against  the  bank  or  directors  pending  settle- 
ment and  Uguidatlou  under  the  bank  com- 
mlseloners'  act.  and  it  was  held  that  it  could 
not  be  done.  The  scope  and  meaning  of  sec- 
tion 11  had  very  fuU  consideration.  Again, 
in  Bank  of  Xatlooal  City  v.  Johnston,  133 
Cal.  185,  65  Pac.  383,  section  11  was  under 
consideration,  the  question  being  whether 
the  bank  could,  pending  proceedings  under 
the  act.  and. before  Judgment  of  Insolvency 
bad  been  entered,  levy  an  assessment  to  pay 
Its  debts.  It  was  held  It  could  not,  aud  that 
whore  the  court,  prior  to  tlie  time  flxed  for 
delinquency,  adjudged  the  bank  insolvent. 


and  restrained  Its  directors  from  transacting 
further  business,  except  for  liquidation,  tbe 
Judgment  bad  the  effect  to  set  aside  tbe  as- 
sessment, and  all  power  to  enforce  or  collect 
It  was  ended.  Appellant  relies  on  these  two 
cases. as  determinative  of  tbe  queetlon  in  his 
favor.  It  must  be  conceded  that  the  point 
now  at  issue  was  not  before  the  court  In 
either  of  these  two  cases,  and  therefore 
could  not  have  been  decided,  nor  do  we  think 
there  Is  anything  In  the  opinions  given  which 
can  fairly  be  said  to  support  appdlant's  con- 
tention. As  we  understand  the  act  and  the 
decisions  explaining  Its  purpose,  the  first 
step  Is  taken  by  the  bank  commissioners, 
who  go  Into  possession  of  the  bank  and  Its 
assets,  and,  If  they  determine  that  It  Is  in 
an  unsafe  condition,  the  attorney  general  is 
called  upon  to  institute  proceedings  in  the 
superior  court  to  determine  the  solvency  or 
insolvency  of  the  bank,  and.  If  adjudged  in- 
solvent, the  court  Shall  enjoin  the  bank  from 
the  transaction  of  any  further  business, 
"and  shall  order  the  commissioners  to  sur- 
render to  the  corpOTatlon  the  property  there- 
of In  their  possession  for  the  purpose  of  liq- 
uidation." The  court  retains  the  right  to 
remove  the  directors  for  cause,  and  to  ap- 
point others  in  their  place,  and  to  fill  vacan- 
cies, or  it  may  wder  an  election  by  the  stockr 
holders  to  be  held  according  to  law.  But 
the  act  also  provides  that:  "Subject  to  this 
right  of  removal  and  appointment,  tbe  dl- 
rectors  or  trustees  of  all  banking  corpora- 
tions In  liquidation  shall  be  permitted  to  con- 
tinue the  management  of  the  affairs  of  such 
corporations  diiring  the  process  of  Uquldar 
tlon,  under  the  direction  of  the  bank  com- 
missioners, as  hereinafter  i»'ovlded."  The 
court  may  remove  the  directors  tor  cause, 
but  they  proceed  to  wind  up  the  affairs  of 
tbe  bank  under  the  direction  of  the  bank 
commissioners,  and  not  under  direction  of 
the  court.  "Any  corporation  mentioned  here- 
in now  in  liquidation,  or  that  hereafter  goes 
into  liquidation,  shall  make  reports  of  the  con- 
dition of  its  affairs  'to  the  bank  commlssion- 
ers  In  the  same  manner  as  the  solvent  banks 
mentioned  In  this  act,  aud,  In  addition  there- 
to, shall  state  the  amount  of  dividends  paid, 
debts  collected,  and  tbe  aroounbs  realized  on 
property  sold,  if  any,  since  the  previous  re- 
port"' Section  11.  The  act  does  not  pre- 
scribe how  the  directors  shall  proceed  in 
closing  up  the  affairs  of  the  corporation.  It 
makes  no  provision  for  levying  assessments 
or  collecting  unpaid  balances  on  shares  of 
stock,  nor  does  It  provide  any  mode  for  the 
collection  of  any  other  assets,  although  the 
act  plainly  contemplates  that  the  directors 
shall  sell  the  property  of  the  corporation,  and 
convert  the  assets  general^,  collect  debts, 
and  get  the  proceeds  into  the  form  of  mon- 
ey, and  declare  and  pay  dividends.  Unpaid 
balances  of  capital  stock  are  assets,  and, 
where  the  money  and  other  property  of  the 
corporation  are  found  Insufficient  to  meet 
the  demands  ot  creditws,  resort  may  be  bad 
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to  th«  unpaid  snbscrlptloiia  to  tiie  capital 
stock.  Tbe  only  qvestloa  loTolved  la  as  to 
tbe  mode  or  manner  by  wblcli  the  director! 
nu^  proceed  to  collect  these  tssets.  AppeA- 
tant's  contentlw  lb  that  an  acti<m  should  be 
commraced  by  tbe  directors  for  the  purpose 
of  determining  the  amount  of  the  rail  to  be 
levied  for  liquidation.  Such  an  action  would 
aeem  to  require  all  lntn«sted  persons  to  be 
made  parties.— creditors  and  debtors  and  any 
others  who  might  be  Interested.  It  Is  also 
contended  that  fn  this  acdon  It  should  be  de> 
termined  who  are  debtors,  and  the  amount 
1^  their  demands  respectlrely;  also  tbechar^ 
acter  and  amount  of  tbe  bank's  assets,  the 
amount  of  unpaid  subscriptions,  and  tbe  per- 
sons liable  therefor;  and  upon  the  ascertain- 
ment of  all  these  facts  tbe  court  should  then 
levy  the  assessment  to  cover  any  deficiency 
In  other  assets  sufficient  to  discbarge  tbe  lia- 
bilities of  the  bank.  Appellant  contends  for 
this  mode  of  procedure  In  analogy.  It  is  pre- 
sumed, to  proceedings  in  the  Insolvency 
court  and  this  because  of  some  expressions 
found  in  tbe  opinions  in  the  two  cases  relied 
on  appellant,  especially  in  the  Bank  of 
National  City  Case.  No  such  procedure, 
however.  Is  even  impliedly  authorized  by 
section  11;  Indeed,  it  Is  expressly  provided 
that  liquidation  shall  be  condncted  by  the 
directors  under  supervlslcHi  of  the  bank  com- 
missioners, and  we  find  nothing  In  the  act 
requiring  an  order  of  the  court  as  a  neces- 
sary precedent  authority  for  tbe  directors  to 
act  within  their  powers.  Nor  Is  there  any 
reason  why  the  action  shonld  be  In  the 
name  of  tbe  directors,  and  not  In  the  name 
of  tbe  corporation.  On  the  contrary,  the 
bank  continues  to  be  a  corporation  until  Its 
affairs  are  closed;  and  the  action  may.  and 
perhaps  should,  be  In  tbe  name  of  the  corpo- 
ration. Argues  V.  Bank,  supra.  We  find 
nothing  in  Bank  of  National  City  v.  John- 
ston, supra,  to  support  tbe  contention  that 
neither  the  directors  nor  the  commissioners 
had  any  power  under  section  11  to  make  the 
assessment  under  the  circumstances  of  this 
case.  The  lack  of  power  In  the  Bank  of  Na- 
tional City  Case  arose  from  Its  attempting 
to  act  before  there  had  been  an  adjudica- 
tion of  Insolvency.  It  was  expressly  held 
that  the  unpaid  subscriptions  constitute  an 
equitable  fund  which  may  be  reached  to  pay 
tiie  creditors  of  the  bank,  but  as  to  bow 
this  was  to  be  done  was  a  question  neither 
Involved  nor  decided.  The  Civil  Code  fur- 
nishes a  mode,  and,  as  section  11  of  the 
bankers*  act  makes  no  pretense  of  doing  so. 
we  can  see  no  reason  why  tbe  provisions  of 
the  Civil  Code  (section  331  et  seq.)  may  not 
be  followed  In  levying  the  assessment  The 
corporation  could  not  sell  tbe  shares,  for,  as 
was  said  in  Bank  of  National  City  v.  John- 
ston, supra:  *^here  was  in  fact  no  stock  to 
sell.  As  a  going  concern,  the  corporation 
was  ended."  But  an  action  would  lie  for 
the  delinquent  assessment  The  assets  be- 
loDced  to  the  corporatlMi,  and.  though  not  • 
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going  concern  for  all  purposes.  It  la  a  going 
concern  fw  jmrpoaea  of  Uqaldatl<nL  Hnt 
cause  of  action  for  unpaid  subecrlptiona  se- 
em es  to  the  corporation,  and  tbe  action  la 
properly  brought  fn  ftt  nain&  Tbe  com- 
plaint we  think,  alleges  facts  tnlBcIait  to 
state  a  cause  of  action  i^alnst  def«idai^ 
and  the  demnrrtt  waa  flieref<»e  ^opcriy 
overmled. 
The  judgment  should  be  affirmed. 


We  concur:  SMITH,  a;  HAYNES,  a 

PEIt  CITRIAM.  For  the  reasons  given  la 
the  foregoing  opinion,  tbe  judgment  la  af- 
firmed. 


(13S  CaL  Ml 

LOS  AXGELES  TRACTION  CO.  T.  Wllr 

SHlRB  et  al.  (L.  A.  1,003.)' 
(Supreme  Coart  of  California.    Feb.  28,  1902.) 

STREET  RAILWAYS— CONSTRUCTION— BONUS- 
CONTRACT  —  CONSIDERATION  -  ONTLATBRAX. 
AORBBTUBNT- RSASONADLB  COMPL.IANCB  — 
BEASONABL,B  TIMB— TRIAI^-FINDINQS  —  AP- 
PEAL. 

1.  Where  appellants  contended  tfant  a  cer- 
tain written  contract  did  not  cootBta  aD  the 
conditioos  agreed  on,  but  that  there  were  oral 
agreements  made  hj  certain  persons  as  affents 
of  the  appellees,  but  the  finding  of  the  trial 
coart  la  adverse  to  snch  coDtention.  both  as 
to  the  agreement  and  as  to  the  agency,  and 
there  is  no  evidence  in  tbe  record  tending  to 
show  agency,  the  findings  most  be  deemed  cw 
rect 

2.  In  an  action  on  a  note  executed  to  a  street 
railway  company  payable  a  certain  time  after 
the  GompletiOD  of  its  road,  but  with  no  time 
specified  for  the  completion,  a  findlnr  that  the 
company  "duly  performed"  the  conaltioni  re- 
qnired  of  it  was  equivsirat  to  findmR  that  it 
completed  the  road  within  a  reasonable  time. 

3.  The  question  of  reasonable  time  was  for 
the  jury,  or  the  coart  sitting  aa  sudi.  on  the 
evidence  of  tbe  cose. 

4.  A  contract  to  pajc  a  railway  company  a 
certain  sum  on  completion  of  its  road,  tboogh 
unilateral,  became  binding  after  the  company 
had  acted  thereon  and  purchased  a  francnlae, 
and  tbe  promisor  could  not  rescind  without 
restoring  the  company  what  it-  bad  paid  oot 
tbe  strength  of  the  contract 

5.  A  contract  promising  a  certain  sum  to  a 
street  railway  company  after  it  sbould  **bnDd 
tbe  road"  to  a  certain  place  must  be  deemed 
to  have  been  entered  into  with  knowledge  of 
Civ.  Code,  S  ^1>0,  permitting  two  railways  ta 
use  the  same  track  for  a  certain  distance; 
and  therefore  it  was  no  defense  to  an  action 
ou  tbe  contract  that  tbe  company  did  MoC 
"buiid  the  road."  In  full,  but  used  a  portion  of 
a  track  constructed  by  another  company. 

6.  Tbe  company's  use  of  the  track  of  an- 
other company  waa  a  reaaonabla  compUanca 
with  tbe  contract 

7.  Tbe  stipulation  for  a  donblc'traiA  raft- 
way  was  not  violated  by  conRtmctlng  a  rin^ 
track  where  tbe  railway  turned  a  comer. 

8.  There  waa  no  failure  of  conslderatioo. 
the'  consideration  being  performed  when  the 
railwav  was  completed. 

9.  Where  appellants  promised  a  snm  to  a 
street  railway  cmnpany  on  completion  <tf  Its 
road,  and  the  court  found  that  the  OMapaay 
duly  performed  its  agreement  the  coatentloa 
that  its  franchise  was  defective,  without  point- 
ing out  wherein  tbe  record  diaclssad  any  de- 
fect will  net  be  oonsidend. 

■BdMarlagdeBl«dKarahtl.)Nfc  I 
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Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Los  Angeles 
county;  M.  T.  Allen,  Judge. 

Action  by  tbe  Los  Angeles  Traction  Com- 
pany against  W.  B.  'Wilshlre  and  others. 
From  a  judgment  for  plaintiff,  and  from  an 
order  denying  a  new  trial,  defendants  ap- 
peal. Affirmed. 

Lee  &  Scott,  tof  appdUnts.  El.  H.  Lam- 
me,  B.  E.  UllUkln,  and  Gamp  4c  Llasner, 
for  respondent 

GBAT,  O.  The  actlMi  Is  based  on  a  written 
lostmrnent  sl^ed  by  appellants  and  reading 
as  follows:  "$2,000.  Los  Angela,  Cal.,  July 
19th,  1805.  Thirty  days  after  the  completion 
of  the  double  track  street  railway  of  the 
Angeles  Traction  Otwnpany  to  the  Inter- 
section of  Seventh  and  Hoover  streets,  for 
value  received,  I  promise  to  pay  to  the  order 
of  the  Los  Angeles  Traction  Company,  the 
sum  of  two  thousand  (2,000)  dollars,  negotia- 
ble and  payable  at  Citizens'  Bank,  with  In- 
terest at  the  rate  of  eight  per  cent  per  an- 
num, payable  after  maturity.  I  further 
promise  and  agree  to  pay  a  reasonable  at- 
torney's fee  If  suit  should  be  Instituted  for 
the  collection  of  this  note."  The  above  In- 
strument was  placed  In  the  hands  of  the 
Citizens'  Bank,  together  with  a  duly  signed 
written  escrow  agreement  as  follows:  "To 
the  Citizens'  Bank,  lios  Angeles,  Cal.:  Here- 
with Is  handed  you  by  the  undersigned  the 
following  named  notes,  to  be  held  In  escrow 
upon  the  terms  and  conditions  herein  stated: 
You  are  requested  to  hold  said  notes  In  es- 
crow until  the  completion  of  the  line  of  rail- 
road of  the  Los  Angeles  Traction  Company, 
now  being  constructed  in  the  city  of  Los 
Angeles  westerly  on  Elghtii  street  to  the 
vicinity  of  West  Lake  Park;  thence  by  a 
route  to  be  selected  by  said  company  west- 
ward on  Seventh  street  and  by  one  or  more 
streets  to  the  intersection  of  Hoover  street 
with  Sixth  street  bounding  the  south  side  of 
the  West  End  University  addition  to  Los 
Angeles;  thence  west  on  sftld  Sixth  street 
to  Commonwealth  avenue;  thence  north  on 
Commonwealth  avenoe  to  First  street; 
thence  west  on  FltBt  street  to  Virgil  avenue. 
Upon  completion  and  operation  of  the  same 
with  electric  power,  you  are  Instructed  to  de- 
liver said  notes  to  said  Los  Angeles  Trac- 
tion Company.  In  case  a  franchise  for  snch 
street  car  line  to  said  Hoover  street  Is  not 
obtained  by  said  Traction  Company  within 

 months  from  the  date  hereof,  then.  In 

that  event,  said  notes  shall  be  returned  to 
their  respective  makers  upon  demand,  to 
be  canceled.  Said  notes  are  made  by  the 
following  named  persons,  and  In  the  sums 
set  opposite  their  names."  Then  follow  the 
names  of  the  parties  giving  the  notes.  In- 
cluding the  names  of  these  appellants,  who 
also  signed  the  said  agreement.  T^e  find- 
ings show  that  on  the  faith  of  the  fore- 
going instruments  and  other  instruments  of 


like  character  executed  by  other  parties, 
who,  like  defendants,  were  the  owners  of 
property  that  ;would  be  made  valuable  by 
the  construction  of  the  proposed  road,  the 
plaintiff  In  November,  1895,  less  than  four 
mouths  from  the  execution  of  said  Instru- 
ment bid  and  paid  to  the  city  of  Los  An- 
geles $1,505  for  a  franchise  to  construct  the 
road  over  that  part  of  the  coiu'se  agreed 
jxpon  and  within  the  city  limits.  Before 
the  28th  of  April.  1896,  the  plaintiff  com- 
menced work  upon  said  railway,  but  said 
work  was  not  performed  with  the  Inten- 
tion of  prosecuting  the  construction  of  said 
railway  continuously  and  with  diligence  to 
completion,  and  the  plaintiff  did  not  so  com- 
mence work  upon  said  railway  with  said 
purpose  until  after  the  Ist  day  of  July,  1897. 
On  July  1,  1897,  defendants  served  upon 
plaintiff  a  written  notice  to  the  effect  that 
they  did  not  recc^nize  any  liability  on  ac- 
count of  the  foregoing  written  contracts,  for 
the  reason  that  the  road  had  not  been  com- 
pleted within  the  time  agreed  upon.  Soon 
after  the  service  of  this  notice  the  plaintiff 
actively  engaged  In  the  construction  of  the 
road,  and  completed  It,  and  commenced  op- 
eratlng  the  same  to  the  intersection  of  Sev- 
enth and  Hoover  streets,  as  provided  for  in 
said  Instruments,  before  the  expiration  of  the 
year  1897.  Thereafter,  and  on  May  17,  1898. 
plaintiff  completed  Its  railway  to  First  arid 
Virgil  streets.  Upon  these  facts  plaintiff 
had  judgment  for  $2,000  besides  Interest 
and  attorney's  fees.  Defendants  appeal 
from  this  Judgment  and  from  an  order  deny- 
ing them  a  new  trial. 

1.  Appellants  contend  that  the  Instruments 
above  set  forth  do  not  contain  all  the  con- 
ditions of  the  contract  Involved  In  the  case, 
but  that  there  were  certain  oral  representa- 
tions and  agreements  made  by  one  Maltman 
and  one  Ivers,  as  agents  of  plaintiff,  that 
make  defendants'  liability  to  plaintiff  In  any 
sum  conditional  upon  a  completion  of  the 
plalntltrs  road  at  a  much  earlier  date  than 
that  at  which  It  was  actually  finished.  The 
finding  of  the  court  however,  is  adverse  to 
appellants'  contention,  both  as  to  the  alleged 
agreement  limiting  the  time  and  as  to  the 
agency  of  the  jwrsons  named;  and  as  we 
can  find  no  evidence  In  the  record  even  tend- 
ing to  show  any  authority  on  the  part  of 
Maltman  or  Ivers  to  act  as  tbe  agent  of 
plaintiff  In  the  matter  of  making  contracts 
for  It  we  must  hold  the  findings  mentioned 
to  be  correct  and  that  the  written  instru- 
ments hereinabove  set  forth,  unaffected  by 
any  oral  negotiations  or  representations,  con- 
stitute the  contract  between  the  parties;  and 
these  iDstruments  express  no  time  for  tbe 
comidetlon  of  the  road. 

2.  Appellants  contend  that,  even  admitting 
that  there  was  no  agreement  as  to  the  time 
for  the  completion  of  tbe  rood,  yet  the  road 
should  have  been  completed  within  a  rea- 
sonable time.  If  this  be  conceded  to  lie  the 
law,  it  does  not  help  appellants,  for  the 
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findings  are  to  the  effect  that  plalutlff  "duly 
performed  all  and  singular  the  acts  and  con- 
dltiona  required  of  It"  by  the  note  as  well 
as  by  the  escrow  agreement.  "Duly  per- 
formed" may  well  be  taken  to  mean  that  It 
was  performed  within  a  reasonable  time. 
ThiB  finding  Is  as  specific  as  the  pleadings 
are  on  the  question  of  reasonable  time;  as 
th^e  Is  no  allegation,  In  the  answer  or  else- 
where, that  the  work  was  not  done  .within 
a  reasonable  time.  The  answer  contains  a 
defense  as  to  time,  but  this  Is  based  solely 
on  the  alleged  oral  agreement  that  the  road 
was  to  be  completed  within  a  given  period. 
Admitting,  however,  for  the  purpose  of  the 
case,  that  the  question  of  reasonable  time 
was  properly  before  the  court,  still  it  was 
a  question  to  be  decided  on  the  evidence 
presented,  and  the  condition  of  the  evidence 
in  that  respect  is  aptly  illustrated  by  a  quo- 
tation from  the  opinion  of  the  trial  court  as 
follows:  "Whether  or  not  this  road  was 
completed  within  a  reasonable  time  must 
certainly  depend  upon  the  character  of  the 
enterprise,  the  obstacles  to  be  overcome,  the 
length  of  time  required  by  diligent  and  prop- 
er effort  to  do  the  work.  This  would  include 
an  inquiry  Into  the  topography  of  the  coun- 
try, the  amount  and  kind  of  the  work  neces- 
sary to  make  the  improvement. '  Courts  do 
not  take  Judicial  notice,  however,  of  topog- 
raphy or  of  the  physical  condition  of  the 
streets  and  the  town.  There  is  no  testi- 
mony which  would  Indicate  the  length  of 
time  reasonably  required  for  this  work; 
hence  I  am  unable  to  say  that  the  same 
was  not  completed,  within  a  reascmable  time, 
even  though  we  have  this  great  lapse  be- 
tween the  granting  of  the  franchise  and  the 
completion  of  the  road."  Quill  v.  Jacoby 
(Cal.)  37  Pac.  524,  Involved  a  contract  to 
build  a  levee  as  part  of  a  contract  for  the 
sale  of  land.  There  was  a  delay  of  four 
years  In  the  construction  of  this  levee,  and 
upon  this  question  the  court,  speaking 
through  Seai'ls,  0.,  said:  "What  was  a  rea- 
sonable time  for  the  construction  of  the 
levee  (conceding  that  question  to  be  involv- 
ed) depended  largely  upon  the  magnitude 
and  character  of  the  work  to  be  performed, 
and  all  the  surrounding  circumstances.  The 
facts  entering  Into  the  question  were  pecu- 
liarly within  the  province  of  a  jury,  or  the 
court  sitting  as  such,  and  In  the  absence  of 
any  allegation  or  proof  of  advantages  which 
would  have  accrued  to  appellant,  by  an  ear- 
lier construction  of  the  levee,  or  of  damages 
to  him  by  the  delay,  we  are  not  prepared 
to  say  that  the  finding  of  the  court  is  con- 
trary to  the  evidence.  Non  constat  but  that 
the  fact  that  the  last  payment  was  deferred 
until  the  levee  was  completed  may  have 
fully  compensated  appellant  for  the  delay." 

3.  The  contract  at  the  date  of  its  making 
was  unilateral,  a  mere  <^er  that  If  subse- 
quently accepted  and  acted  upon  by  the 
other  party  to  It  would  ripen  into  a  binding 
enforceable  obligation.   When  the  respond- 


ent purchased  and  paid  upwards  of  $1,500 
for  a  franchise  It  had  acted  upon  the  con- 
tract, and  it  would  be  manifestly  unjust 
thereafter  to  permit  the  ofTer  that  bad  been 
made  to  be  wlthdravm.  The  proml&ed  con- 
sideration had  then  been  partly  performed, 
and  the  contract  had  taken  on  a  bilateral 
character,  and  If  ai^llaut  thereafter 
thought  he  discovered  a  ground  for  rescind- 
ing the  contract,  it  was,  as  It  always  Is,  a 
necessary  condition  to  the  rescission  that 
the  other  party  should  be  made  whole  as  to 
w^bat  he  bad  parted  with  on  the  strengtb  of 
the  contract  The  notice  of  withdrawal 
from  the  contract  was  ineffectnal,  therefore, 
for  several  reasons.  In  the  first  place.  It 
was  based  on  a  wrong  theory;  the  reason 
given  for  It  was  that  the  road  was  not  con- 
structed within  the  agreed  time,  when,  u 
was  determined  subsequently  by  the  court, 
there  was  no  time  agreed  upon.  Again,  it 
came  too  late,  after  the  obligations  of  the 
parties  had  become  fixed. 

4.  The  r^^wndeut  piu'cbased  the  right  to 
and  used  the  track  of  another  street  rail- 
way company,  that  had  been  previously 
built,  for  a  distance  of  some  1,800  feet,  and 
it  Is  contended  that  this  Is  not  a  compliance 
with  the  contract  to  "build  the  road."  We 
think  the  contract  must  be  held  to  have  be« 
entered  into  with  full  knowledge  of  the  law 
contained  In  section  409,  Clv.  Code,  which 
reads  as  follows:  "Two  lines  of  street  rail- 
way, operated  under  different  managements, 
may  be  permitted  to  use  the  same  street 
each  paying  an  equal  portion  fOT  the  con- 
struction of  the  tracks  and  aiH>iu'tenances 
used  by  said  railways  Jointly;,  bat  in  no 
case  must  two  lines  of  street  railway,  op- 
erated under  different  managements,  occupy 
and  use  the  same  street  or  tracks  for  a  dis- 
tance of  more  than  five  Mocks  consecutive- 
ly." The  contract  was  compiled  with  when 
this  section  was  complied  with,  as  to  the 
portion  of  the  line  of  railway  affected  by 
said  section.  Leaving  out  of  consideration 
the  foregoing  statute,  we  would  say  that  the 
contract  must  receive  a  reasonable  construc- 
tion, and  the  company  ^ould  be  held  wily 
to  a  .reasonable  compliance  therewith,  and 
under  this  rule  there  Is  as  little  force  In  the 
contention  based  on  the  use  of  auoth«  com- 
pany's track  for  a  short  distance  as  there  Is 
In  the  contention  that  the  stipulation  as  to 
a  double-ti-ack  railway  was  not  complied 
with  for  the  reason  that  a  single  track  only 
was  constructed  where  the  railroad  turned 
a  coruer.  The  evidence  was  to  the  effect 
that  this  was  the  most  practical  and  usual 
way  to  build  a  double-track  street  railway. 
As  to  both  these  points  see  Railway  Co.  v. 
Tygard,  M  Mo.  263,  54  Am.  Bep.  97;  Stock- 
ton &  V.  R.  Co.  V.  City  of  Stockton.  51  CaL 
328;  Railway  Co.  v.  Williams  (Tei.)  18  a  W. 
200. 

5.  Tile  views  already  expressed  dispose 
of  the  contention  that  a  failure  of  consid- 
eration was  established.  The  conslderatloa 
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for  appellants'  agreeuMat  was  fuller  pof onn- 
etf  whea  the  road  waa  competed. 

6.  There  seema  to  be  a  contention,  or  at 
least  an  assumption,  In  ai^ellantB*  brief  that 
there  was  something -wnnig  iv4tb  the 'fran- 
chise obtained  tot  respondenl^a  road,  bnt  aa 
the  finiUngs  are  to  the  effect  that  the  con- 
tract was  dnl7  performed  by  respondent, 
and  apiffillants  fall  to  point  oat  wherein  the 
reccud  dlscloaea  any  dtf clency  In  the  fran- 
chise, we  aaeume,  without  further  cwsld- 
eration,  that  there  Is  nothing  In  this  cratten- 
tfon. 

7.  We  hare  examined  the  iq;>eciflcatlon8  of 
error  in  mllnga  iqion  the  admlselon  ot  evi- 
dence, and  find  nothing  for  which  the  case 
should  be  reversed.  The  evidence  ezduded 
on  the  ol^Jeetlon  of  roqmndent  ccHuisted  for 
the  most  part  In  acts  and  decimations  of 
porsfms  not  parties  to  this  salt,  and-  not 
shown  to  be  in  privity  with  either  ot  said 
parties,  and  eoinae  this  was  properly  «c- 
doded. 

The  iv&gmeat  and  order  appealed  from 
ahoi^d  be  affirmed. 

We  concnr: .  HAYNES,  O.;  COOPEK.  O. 

PER  CURIAM.  EV>r  the  reasons  given  In 
the  for^t^ng  o[^on,  the  judgmoit  and  or- 
der annealed  from  are  affirmed. 


(136  C>1.  M4) 

ZTJRFLUH  T.  SMITH.    (Sac.  975.)  i 

(■Supreme  Court  of  Oalifomia.    Feb.  28.  1902.) 

GUARDIAN  AND  WARD— DKOBASE  OP  GUARD- 
IAN—8ETTLBM  EN  T  OF  ACCOUNT 
—ACTION— PARTIES. ' 
1.  Where  the  complaiDt  of  a  ward  against  the 
admin i-ftrator  of  toe  estate  of  her  guardian 
and  the  snretiea  on  his  bond  allepes  the  ap- 
Intment  of  the  ^ardian,  the  giviug  of  the 
lid  and  its  conditioas,  and  that  a  certain 
sam  came  into  his  possession  for  which  he  nev- 
er  accounted  or  paid  for  her  benefit,  and  prays 
an  accounting  with  faia  administrator,  aud  judg- 
ment  against  the   sureties   for  the  amount 
found  due,  the  complaint  is  sufficient,  without 
an  allegation  that  the  administrator  has  not 
paid  the  amount  due.  egpecially  In  the  ab- 
sence of  a  special  demurrer. 

■  2.  Where,  in  an  action  against  the  adminis- 
trator of  the  estate  of  plaintiff's  guardian,  the 
conclusions  of  law  state  that  the  guardian  was 
indebted  to  plaintiff  in  a  certain  sum  at  the 
time  of  his  death,  and  that  bis  estate  was  so 
indebted,  and  the  judgment  states  that  "he 
and  his  estate  are  hereby  charged  with"  such 
Bom,  "being  the  amount  in  his  hands  as  such 
guardian,  as  found  by  the  decree  settling  his 
account  made  by  this  court  on"  a  certaiu  day, 
the  judgment  sufflcieutly  settles  such  account. 

3.  Where  a  guardian  dies,  having  his  ac- 
count unsettled,  a  single  action  may  be  main- 
tained against  the  sureties  on  his  bond  and 
the  administrator  of  his  estate,  first  to  settle 
his  account,  and  then  for  Judgment  for  the 
amount  found  due  against  tne  sureties,  where 
the  bond  is  jtdnt  and  aevenl,  under  Code  Civ. 
Z>roc.  I  S8S,  aqthorlsing  a  suit  against  any  op 
all  parties  so  liable  on  the  same  instrument. 

Commlsstoners*  decision.  D^xutment  1. 
Appeal  from  superior  court,  Sacrameoto  coun- 
ty; J.  W.  Hughes,  Judge. 

iRvhearlna  denied  Hareh  SI.  IMS. 
67P.-60 


Action  by  JosepUne  Zurfluh  against  S.  B. 
Smith,  admlolstrator  (tf  the  estate  of  Jacob 
Oebflct,  and  otAers.  From  a  judgmrat  for 
l^intlff,  and  from  an.  order  denying  a  new 
trial,  defendants  John  J.  Wingard  and 
Charles  Peterson  appeal.  Affirmed. 

W.  A.  Gett,  for  appellants.  Albert  il. 
Johnson  and  Eng«ie  S.  Wachhorst,  tor  re- 
spondent 

GOOPBB,  O.  On  tlie  10th  of  January, 
the  plaintiff,  whose  name  was  then 
Jos^ine  Gerig,  was  a  minor,  and  Jacob 
Gebart,  deceased,  was  appointed  guardian  of 
her  efltat&  There  was  at  said  time  In  the 
hands  <^  said  guardian  96A2.S3,  the  pr(^>erty 
of  idalntlff,  and  be  executed  his  ^dal  bond 
as  such  guardian,  with  appeHuita  as  sureties, 
lo  May.  lt»9,-  Oebert  died,  wlthont  having 
filed  any  account  and  having  made  no  set- 
tlement with  his  ward.  The  defendant  Smith 
was  ai^olnted  administrator  ot  the  emate  ot 
Oebert,  deceased.  HiIs  action  was  brought 
to  have  the  accounts  ot  the  deceased  guard- 
ian setded.  and  to  recover  Judgment  against 
appellants  tot  .the  amount  found  due  plain- 
tiff upon  mdh  accounting.  The  court  ffied 
Ondli^s,  and  Judgment  was  entered  for  plahi- 
tlff  a^hist  app^ntB  for  9780.74,  the  amount 
found  to  be  due  her  from  her  deceased  guard- 
ian. This  a^ieal  Is  frbm  the  judgment  and 
an  ordwden;1ng  a  new  trial.  '  It  Is  claimed; 
First  that  the  complaint  does  not  state  fa'cts 
8uffici«t  to  eonsUtuto  a  cause  of  action;  sec- 
ond, that  the  judgment  does  not  state  the 
account  ss  against  the  administrator;  third, 
that  plaintiff  should  first  have  filed  a  bill  hi 
equity  against  the  admtnistrabH:  alone,  and 
have  had  the  balance  of  the  account  settled 
by  decree,  betore  bringing  suit  against  the 
sureties;  and,  fourth,  that  a  money  judgment 
cannot  be  entered  In  an  equltaUe  proceeding. 
These  objections  will  be  discussed  In  the  or- 
der presmted  In  the  opening  brief  of  i^ei- 
lants. 

The  obJectl(Hi  to  the  comi^aint  is  that  it 
contains  no  allegation  that  the  sum  has  not 
been  paid.  This  objection  goes  to  the  pomt 
that  the  complaint  does  not  allege  that  the 
administrator  of  the  deceased  guardian  has 
not  paid  the  amount  due  plaintiff.  We  do 
not  think  such  allegation  was  necessary  In 
this  proceeding.  The  complaint  Is,  hi  suti- 
stance,  one  for  an  aceonntlng  by  the  defend- 
ant administrator,  and  for  Judgment  against 
appdiants  for  the  amount  that  may  be  found 
due  plaintiff  by  her  deceased  guardian.  It 
contalna  approtMrlate  allegations  as  to  the  ap- 
pointment of  Hie  guardian,  the  execution  of 
the  b(md,  with  amienantB  as  sureties,  and 
tlu.t  there  came  Into  the  possession  and  con- 
trol Of  the  guardian  the  sum  of  $603.88;  that 
at  the  time  of  the  deafli  of  the  guardian  he 
held  and  retafaied  said  sum.  "and  he  did  not 
pay  the  same  to  thta  plaintiff,  nor  did  he 
use  any  part  ot  the  same  tar  her  benefit'* 
but  mingled  the  same  with  his  own  funds 
and  apiffopriated  it  to  his  own  use,  aud  had 
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refused  and  neglected  to  account  for  the  ■ 
same  to  plaintiff  up  to  the  time  of  his  deatli. 
Judgment  Is  then  prayed  for  an  accounting 
between  plaintiff  and  defendant  Smith  as  ad- 
mlnlstratw,  and  that  the  estate  of  Gebert 
be  charged  with  the  amount  found  due  plain- 
tiff, and  that  she  recover  Judgm^t  against 
the  appellants  for  such  amount,  and  for  gen- 
eral relief.  This  was  sufficient,  without  the 
allegation  that  the  defendant  Smith  had  not 
paid  the  same.  The  guardian,  having  died 
without  accouilting,  and  the  action  being  for 
the  purpose  of  having  the  account  settled  and 
charged  against  the  estate,  it  was  sufficient 
to  state  that  It  had  never  been  settled  and 
no  account  had  been  rendered  at  the  time 
of  the  death  of  the  guardian.  Particularly  Is 
this  so  in  the  absence  of  a  special  demurrer. 
The  demurrer  was  "that  the  complaint  does 
not  state  facts  sufficient  to, constitute  a  cause 
of  action"  against  appellants.  It  sets  forth 
the  bond  In  full.  One  of  the  conditions  was 
that  the  guaidlan  should  faithfully  execute 
the  duties  of  his  trust  according  to  law. 
The  fact  that  he  died  without  having  account- 
ed to  plaintiff,  and  that  he  approiH-Iated  the 
money  to  his  own  use,  constituted  a  breach 
of  the  bond,  and  was  the  gist  of  tbe  action 
as  against  appellants^ 

As  to  tbe  second  objection,  th^  judgment 
does  state  the  account  as  against  the  ad- 
ministrator. It  is  expressly  stated  in  the 
conclusions  of  law  that  the  guardian  at  the 
time  of  bis  death  "was  indebted  to  i^lntiff 
in  the  sum  of  $662.83,  with  legal  interest 
from  tbe  Ist  day  of  Jnly,  1898,  and  that  his 
estate  la  now-  Indebted  to  plaintia  in  the 
principal  sum  aforesaid,  with  legal  interest 
to  this  date";  and  In  the  judgment  "be  and 
bis  estate  are  hereby  charged  with  t^e  sum 
of  $780.74,  bebig  the  amount  in  his  bands  as 
such  guardian  m  the  12th  day  of  January, 
1894,  as  found  by  the  decree  settling  his  ac- 
count, which  decree  was  made  by  this,  court 
on  that  day,  with  legal  Interest  thereon  to 
this  date." 

Tbe  third  contention  is  correct,  as  a  rule 
of  law,  as  to  the  proposition  that  the  ac- 
coimt  must  be  settled  before  a  judgmrat  can 
^  rendered  against  the  sureties  on  the  bond. 
The  liability  of  tbe  surety  depends  upon  tbe 
llfibility  of  tbe  principal,  and  in  case  of  a 
deceased  guardian  or  administrator,  wheve 
there  is  an  administrator  of  such  deceased, 
tbe  account  must  be  settled  and  allowed  as 
a  basis  for  the  llabllt^  of  the  surety.  The 
status  of  tbe  account  must  be  fixed  and  de- 
termined. Where  a  trustee  dies  without  hav- 
ing rendered  an  account,  the  settlement  of 
the  account  is  a  prerequisite  to  recovering 
against  tbe  sureties.  But  this  action  was  not 
toougbt  to  recover  without  having  the  ac- 
count settled.  It  was  brought  to  have  tbe 
account  settled  in  a  court  of  equity*  and 
then  tor  a  judgment  against  the  sureties  for 
the  sum  that  might  be  found  doe  the  plain- 
tiff np<Hi  such  settlement.  Appellants  con- 
tend that,  as  a  prerequisite,  .a  suit  sbcKdd 
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first  have  been  brought  In  a  court  of  eqnitr 
to  settle  and  determine  the  account;  that 
then,  after  such  account  was  determined,  the 
plaintiff  could  have  maintained  a  suit  upon 
the  bond  In  a  court  of  law.  This  l<^c 
would  lead  to  the  result  that  the  sureties 
could  have  been  reached  by  two  suits,  but 
cannot  be  by  one.  We  think  tbe  one  suit  is 
all  that  was  necessary.  The  court  could  and 
did  determine  the  status  of  the  account,  and 
then  did  adjudge  that  ai^>eUant8,  who  signed 
the  bond,  were  liable.  It  matters  not  that 
part  of  tbe  relief  was  equitable,  and  part  of 
It  l^al,  nor  under  which  head  It  may  be 
placed.  Tbe  result  of  the  one  suit  Is  the 
same  as  the  result  of  two  would  have  been. 
All  parties  were  before  the  court,— the  ward, 
the  administrator  of  the  deceased  guardian, 
and  tbe  suretleB  upon  his  bond.  No  piece- 
meal litigation  was  required.  The  court, 
having  jurisdiction  of  the  subject-matter  and 
of  all  the  Interested  parties,  did  then  and 
there  determine  the  whole  matter.  This  vai 
the  prttpw  practice.  Slater  v.  McAvoy,  123 
Gal.  439,  56  Pac.  49.  That  was  an  auction 
against  the  sureties  on  the  bond  of  a  de- 
ceased administrator,  up(m  whose  estate,  If 
he  had  any,  no  administrator  had  beoi  ap- 
pointed. An  accounting  was  sought  aud 
also  a  jodgmfflt  tot  the  amount  found  dna 
This  court  said:  "Defendants,  as  above 
shown,  being  proper  parties  to  a  suit  In 
equity  fOT  a  settlement  of  Sliaw's  account 
with  the  estate  of  Bvoy,  of  course  it  canhot 
be  necessary  that  the  account  be  settled  In 
some  other  form  or  in  some  other  action  be- 
fore proceeding  against  them."  See  cases 
cited  in  Slater  v.  McAvoy;  also  Code  CIt. 
Proc.  S  333'  Appellants  cite  the  late  case 
of  Relther  v.  Mnrdock,  67  Pac.  784.  In  that 
case  the  account  had  never  been  legally  set- 
tled, and  it  was  sought  to  charge  the  snre- 
tles.  when  neither  they  nor  their  principal 
had  bad  their  day  In  court  in  the  settlement 
of  the  same.  Upon  a  petitlim  for  a  rehear- 
ing, which  was  denied,  this  court  said: 
"Tbei-e  can  be  no  doubt  that  in  this  actlMi, 
under  proper  pleadings,  the  respoDslbllity 
of  the  sureties  may  be  determined  atid  fix- 
ed."   Id.  785. 

It  follows,  from  what  has  been  said  that 
the  fourth  objection  is  nntumble.  The  ac- 
count was  stated  and  settled  against  tiie  es- 
tatie  of  Gebert.  The  bond  was  Joint  and  sev- 
eral, and  signed  by  Gebwt  and  by  aj^- 
lants.  In  such  case  plaintiff  had  the  right 
to  a  judgment  agafhst  all  ot  them,  or  a  part 
only.  The  appellants  can  pursue  thdr  rem- 
edy against  the  estate  of  Gebert.  If  the  es- 
tate is  solvent,  the  amount  can  be  recovered 
back.  But  be  that  as  It  may,  the  appA- 
lants  are  liable  for  the  amount  of  the  moneys 
due  plaintiff  by  Gebeit,  deceased.  Tbe  evi- 
dence offered  by  app^lants  showed  tbat  tbe 
amount  in  Gebert's  hands  as  guardian  was 
not  paid  to  plaintiff,  accept  items  amoont- 
ing  to  $107.05,  which  the  court  appears  to 
have  allowed  as  interest  up  to  July  1, 189S. 
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Wtt  find  no  €rror  flirt  would  Juatlfr  a  re> 
Tenal,  and  advise  that  the  jndgraukt  and 
order  be  afflrnuid. 

Wft  concur:  HATNB8.  a;  GRAT,  O 

FEB  CUBIAM.  For  the  reasons  given  in 
the  foregcrtnf  oplnUOi,  the  Judsment  and  oc^ 
der  are  afflnaed. 


asB  cai.  m) 

OOLDTRSB  T.  SPREGKBLS.  (L.  A.  980.)> 
(Sd^mm  Cotirt  of  California.   Feb.  23,  1902.) 

TRXAX^DISMISSAL  BT  FLAINTIFP— RUUNO  OM 
DEMURRER— JUDOUBNT. 

Code  Cir.  Proc.  I  681.  provides  that  an  ac- 
tion mar  be  dismissed  or  Doasait  eutered  bj 
the  plaintiff  bj  written  reqaest  to  the  elerli  at 
any  tima  before  trial,  provided  a  conoterclaim 
ioM  not  been  filed  or  afflrmatlTe  relief  sought 
tv  crusi  GOm^alnt  or  answer.  Section  888  do- 
.ckre*  that  issues  on  the  pleadlnca  are  of  law 
.and  of  fact,  and  Bectlon  o&l  provides  that  is- 
sues of  law  shall  be  tried  hy  the  court  unless 
referred  bj  consent.  Held,  that  where  a  com- 
plaint contains  tbreo  ailegiBd  cansee  of  action, 
and  defendant  demurs  thereto,  and  the  demur- 
rer Is  snstabied  as  to  two  of  the  cases  and 
overruled  as  to  the  third,  and  defendant  an- 
-flwers  the  third  cauM  of  action,  and  plaintiff 
ills  misses  as  to  it,  and  does  not  amend  his 
eomplulnt,  there  is  a  trial,  and  he  cnuDOt  aft^ 
wards  dismiss  the  entire  action,  but  judRment 
'may  be  rendered  for  defendants  as  to  tbo  is- 
sues raised  by  demarrer 

Commisstonerr  decision.  Department  2. 
Appeal  from  superior  court,  San  Diego  coim* 
ty;  B.  8.  Torrance,  Judge. 
'  Action  I.  Ooldtree  against  John  D. 
Spreckels.  From  an  order  cancellug  an  en- 
try of  dismissal  by  the  clerk,  and  from  a 
Judgment  in  favw  of  defendant,  the  ptain- 
tlff  appeals.  Order  affirmed,  and  Judgment 
Tevmed. 

Ij.  L.  .Borate  and  Oscar  A>  Trippet;  for  ai>- 
pellant  Tltua  4  Shaw,  for  respmdent. 

OHIPUAK,  a  PlafaitUrs  complaint  con- 
tains three  alleged  causes  of  action.  In  the 
first  two  plaintiff  prays  that  defendant  be 
restrained  from  obtaining  a  deed,,  following 
tiie  sale  of  certain  lots,  sltnat^  In  San 
Dlego^  for  nonpaymrat  of  Interest  on  cer< 
tain  bonds  tasned  to  tiie  contractor  tor  street 
wMk  under  tha  street  Improvement  act 
The  third  cause  of  action  Is  to  quiet  plain- 
tiff's titie  against  any  Interest  or  claim  of 
defendant  to  the  property.  The  amended 
eompWnt  wwi  filed  Decembw  22,  1809.  A 
general  demurrer  to  each  cause  of  acti<m 
was  interposed  on  December  26,  1889,  and 
mi  Febmary  24,  1900,  the  demurrar  was  ar- 
gued and  submitted  to  the  court  tor  declsl<». 
was  sustained  as  to  the  first  two  causes  of 
action  and  overruled  as  to  the  third,  and 
on  api^catlon  of  defendant  leave  was  grant* 
ed  him  to  answer  the  third  cause  of  action. 
No  leave  was  asked  by  plaintiff,  and  no  order 
was  made  allowing' plaintiff  to  amend  the 
complaint  as  to  the  first  two  causes  of  ao 
tion.  On  March  6.  1900.  defendant  filed  hla 
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ana  WOT  to  tte  tbhH  etoM  of  'a^on,'  hot 
sought  no  affirmatire  rtilef.  Tbm  cause 
came  on  for  trial  llay  16^  1900;  "on  the  la- 
anes  of  fact  Joined  tif  tiie  answer  ot  defend- 
ant to  the  third  cause  of  action,**  and  plain- 
tilTa  motion  tot  a  continuance  waa  denied. 
Thereupon  plaintiff's  counsel  announced  *ia 
open  court  that  tbe  plaintiff  will  take  a  dis- 
missal 9t  this  aefjon,"  to  which  defendanra 
att<Hm^s  objected,  and  tbe  court  ruled  that 
"tiie.  plaintiff  la  not  cntitied  to  dtsmisa  the 
action  as  to  the  first  two  alleged  causes  of 
action  stated  In  tbe  amended  complaint;  for 
the  reason  that  a  trial  has  been  heretofore 
had  tiW'  cour^  by  snstalnlng  the  dennir^ 
rer  to  each  of  said  two  alleged  canses  of 
action  on  the  ground  tiiat  neither  of  them 
stated  facts  snfflcieut  to  cMistituto  a  cause 
of  action."  After  the  court  had  announced 
its  decision,  and  on  the  same  day,  plidntiff*a 
atiomeys  filed  a  written  request  to  the  derk 
to  dtemiss  the  action,  and  the  clerk  Immedi- 
ately entered  an  ordw  of  dismissal,  naln- 
tlff's  attorneys  the  same  day  came  Into  court 
and  called  its  attention  to  the  entry  of  tiie 
ciork,  and  again  moved  a  dismissal  of  tbe 
action,  whereupon  the.  court  ordered  that 
the  entry  of  dismissal  by  the  clerk  be -set 
aside  and  canceled  on  the  sole  ground  that 
tbe  clerk  had  no  authority  to  make  tbe  entry. 
Plaintiff's  counsel  then  moved  to  dismiss  the 
third  cause  of  action,  without  prejudice  to 
the  right  of  plaintiff  concerning  the  proceed- 
ings theretofore  had  (referring  specifically 
to  the  aforesaid  rulings  ot  the  court  as  to  the 
first  two  causes  of  action),  and  the  Qonrt 
granted  the  motion  and  dismissed  the  third 
cause  of  action.  Thereupon  defoidant'a  at 
tomeys  moved  for  Judgment  In  defendant's 
favor  on  the  first  two  alleged  canses  of  ac- 
tion, which  motion  the  court  granted.  Tbe 
Judgment  was  dated  May  16,  1900,  and  waa 
eutered  May  22,  1900.  It  recites  the  fore- 
going facts,  and  adjudges  that  plaintiff  re- 
cover nothing  on  tbe  first  and  second  causes 
of  action,  and  that  plaintiff  Is  not  entlUed  to 
any  relief  on  either  of  said  causes  of  action, 
and  also  adjudges  the  dismissal  of  tbe  third 
cause  of  action.  Plaintiff  appeals  from  tbe 
order  canceling  the  entry  of  dismissal  by  the 
clerk,  and  he  also  appeals  from  ttie  Jndc- 
ment  on  tbe  demurrer. 

Section  S81.  Code  Civ.  Proc.,  provide  as 
follows:  "An  action  may  be  dismissed,  or 
a  Judgment  of  non-suit  entered.  In  the  fol- 
lowing cases:  (1)  By  the  plaintiff  himself, 
tty  toritten  regnett  to  the  eierk,  filed  among 
the  papers  in  Me  ease,  at  any  time  before 
trial,  upon  payment  of  costs:  ivovlded  a 
eounter-clalm  baa  not  be«i  mad^  or  affirm- 
ative relief  sought  by  tbe  cross-complaint 
or  answer  of  the  defendant"  Section  143  ot 
the  practice  act  was  substantially  the  same 
as  section  &81,  Code  Civ.  Proc  except  by 
statnto  of  March  9, 1897  <St  18B7.  p.  9!9.  tbe 
words  In  Italics  were  added  to  the  section. 
In  Ditch  Co.  V.  Bradford,  13  Cal.  637,  the 
parties  had  gone  to  trial, .  and  the  testimony 
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for  plaintiff  BBd  d^enflanfa  had  closed,  bnt 
we  Infer  that  the  case  had  not  yet  been 
sulMnltted-  There  wu  no  connterclfttm 
made  by  defendants.  It  vas  held  tiiat,  un- 
der section  148  ot  the  practiee  act,  **by  trial 
here,  is  meant  the  determlnatlOD  or  finding 
In  tile  case.  *  *  *  At  common  law  the 
rlgbt  of  the  plaintiff  wb»  to  take  a  nonsuit 
at  any  time  before  the  jory  retired,  and  we 
do  not  construe  the  statute  a>  altering  the 
rule."  The  court  ordoisd  the  niniBult  to  be 
entered.  In  Brown  r.  Harter,  18  Cal.  76, 
the  eonrt  aald,  In  og^lnlng  some  possible 
obscurity  In  the  opinion  In  the  Ditch  Co. 
Case:  "The  practice  act  does  not  give  an 
arbitrary  ilgbt  to  become  nonsuit  after  the 
cage  has  been  finally  flubmltted  to  the  Jury, 
tiioBgh  It  esiatB  at  any  time  before  such 
Anal  sntnnlsalon  and  their  retirCTient.*'  The 
case  had  been  sulmiitted  to  the  Jury,  and 
th^  had  retired  to  consider  of  their  verdict. 
The  jury  returned  for  further  Instructions, 
which  havh^  beat  giTen,  the  Jury  again  re- 
tired, tmA,  being  tmable  to  agree,  came  Into 
court,- when  the  court  of  Its  own  motion  In- 
structed them  to  find  for  the  defendant, 
plaintiff  accepting,  and  demanding  permis- 
tloa  to  bec<Hne  nonatUted,  and  that  the  same 
be  entered  before  the  jury  again  retired, 
nils  permlssItKi  was  denied,  and  the  Jury 
was  instructed  to  find  for  defendant,  which 
was  accordingly  dtme,  platntlfl  excepting. 
The  order  was  sustained  here.  In  Hetnlln 
T.  Castro,  22  Cal.  100,  the  case  had  been 
tried,  submitted,  and  taken  under  adrise- 
ment  by  the  court,  and  It  was  held  that 
plaintiff  had  no  right  to  dismiss  the  action. 
The  Code  of  C^U  Procedure  declares  that  is- 
sues arise  on  the  pleadings,  and  are  of  two 
kinds,  namely,  of  law  and  of  fact.  Section 
688.  "An  issue  of  law  must  be  tried  by  the 
court,  unless  it  Is  referred  by  consent."  Sec- 
tion 691.  In  OYegambo  t.  Mining  Co.,  S7 
Cal.  601,  the  court  said:  "A  trial  Is  the  ex- 
amination before  a  competent  tribunal,  ac- 
cording to  the  law  of  the  land,  of  the  facts 
or  law  put  in  Issue  in  a  cause  for  the  pur- 
pose of  determining  such  Issue.  When  the 
court  hears  and  determines  any  issue  of  fact 
or  of  law  for  the  purpose  of  determining 
the  rights  of  the  parties,  It  may  be  con- 
sidered a  trial.*-*  In  that  case  the  Issue 
presented  was  on  the  appllcatlMi  to  set 
aside  the  default  entered  against  the  defend- 
ant, and  allow  It  to  answer,  and  this  mo- 
tion was  made  before  the  trial  on  the  mer- 
its. The  point  decided  was  that  It  was  a 
"trial"  withtai  the  meaning  of  the  word  as 
used  In  section  660.  Code  Clr.  Proc.  So  It 
was  held  in  Finn  t.  Spagncdl,  67  Cal.  830,  7 
Pao.  746,  that  the  hearing  and  disposition 
of  a  motion  far  a  new  trial  Is  a  trial. 

A  Rtfltnte  of  the  United  States,  providing 
for  the  removal  of  causes,  required  the  filing 
of  the  petition  to  be  "at  or  before  the  term 
at  which  said  cause  could  be  first  tried,  and 
before  the  trial  thereof."  What  was  meant 
by  the  term  'trial,"  used  in  this  statute, 
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was  decided  In  Alley  v.  Kott,  111  IT.  S.  472, 
4  Sup.  Ct  4Q6,  ^  L.  Ed.  491.  opinion  b; 
Chief  Justice  Walte.  The  suit  was  begun 
In  the  supreme  court  of  New  Tork.  Demur- 
rers to  liie  complaint  were  Interirased  on  the 
ground  "that  It  did  not  state  fiacts  sufficient 
to  constitute  a  cause  of  action."  The  Issues 
of  law  raised  by  the  demurrers  were  brought 
to  trial,  and  the  court  overruled  the  demur- 
rers, with  leave  to  defmdante  to  amend, 
and,  in  default  of  doing  so,  Judgment  was  to 
be  entered  for  plaintiffs.  Notice  of  appeal 
was  served,  and  stay  of  execution  on  the  In- 
teriocutory  Judgmoit  was  moved,  and  fur- 
ther time  to  answer  given.  Finally  the  ap- 
peals were  withdrawn,  and  also  the  demuz^ 
rers,  answers  filed,  and  a  petition  was  filed 
for  the  removal  of  the  suit  to  the  circuit 
court  of  the  United  States  for  the  Southern 
district  of  New  York.  The  circuit  court,  oa 
motion,  made  an  order  remandhig  the  cause, 
and  the  a]K>eal  to  the  United  States  supreme 
court  was  from  this  order,  where  It  was  held 
that  the  petitlfm  was  not  in  time.  Various 
sections  of  the  New  Tozfe  Code  of  Civil  Pro- 
cedure, as  to  what  are  issues,  how  an  Issue 
of  law  arises,  that  upon  a  decision  of  a  dfr^ 
murrer  the  court  may,  In  Its  discretion,  allow 
tbe  party  in  fault  to  plead  anew  or  amoi^ 
tiiat  an  issue  of  law  must  be  tried  by  the 
court,  that  after  Jolndw  of  Isaue  either  party 
may  serve  a  notice  for  a  trial,  all  of  which 
are  similar  to  the  provisions  of  our  Code. 
The  learned  chief  Justice  tlfen  says:  **A  de- 
mnrrw  to  a  ccmiplalnt  that  It  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion la  equivalent  to  a  general  demurrer  to 
a  declaration  at  common  law,  and  raises  an 
Issue  which,  when  tried,  will  finally  dispose 
of  the  case,  as  stated  In  the  complaint,  on 
Its  moits,  unless  leave  to  amend  or  plead 
over  is  granted.  Tbe  trial  of  such  an  Issue 
Is  the  trial  of  tbe  cause  as  a  cause,  and  not 
tbe  settiement  of  a  mere  matter  of  fwm  In 
proceeding,  -  There  can  be  no  other  trial  ex- 
cept at  tbe  discretion  of  the  court,  and,,  if 
final  Judgment  Is  entered  on  tbe  demuirer.  It 
will  be  a  final  determlnation^of  the  rights  of 
the  parties,  which  can  be  pleaded  In  bar  to 
any  other  suit  for  the  same  cause  of  action. 
Under  such  circumstances  the  trial  of  an  Is- 
sue raised  by  a  demurrer  which  Involves  the 
merits  of  the  action  is,  In  our  opinion,  a  trial 
of  the  action,  within  the  meaning  of  the  act 
of  March  3,  1876."  The  language  of  the  act 
is  "at  or  before  the  term  at  which  said  cause 
conid  be  first  tried,  and  before  tbe  trial 
thereof."  The  language  of  our  Code  Is  "at 
any  time  before  trial."  There  is  no  perceiv- 
able difference  t>etween  the  two  acts.  We 
cannot  see  why  It  Is  not  true,  as  was  said  la 
Tregambo  v.  Mluhig  Co.,  snpra,  that  "wbea 
a  court  hears  end  determines  any  Issue  of 
•  •  •  law  for  the  purpose  of  determining 
the  rights  of  the  parties.  It  may  be  consldn- 
ed  a  trial";  and  a  general  demurrer,  chal- 
lenging the  sufficiency  of  the  facts,  goes  di- 
rectly to  the  determination  of  the  rights  of 
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tbe  parties  and  all  rights  InTolved  in  tbe 
complaint. 

Id  Beaumont  t.  Herrick,  24  Ohio  St  446, 
the  question  arose  under  the  Code,  S  372, 
which  reads  as  follows:  "An  action  may  be 
dismissed  without  prejudice  to  a  future  ac- 
tion. First.  Bj  tbe  plahitiff.  before  the  final 
aubmisalon  of  the  case  to  the  jury,  or  to  the 
court,  where  tbe  trial  is  by  the  court."  The 
demurrer  was  for  want  of  sufficient  facts, 
and  the  court  said:  "The  submission  of  the 
case  on  the  demurrer  was  a  final  sftbmlsslon 
of  tbe  case,  within  the  meaning  of  section 
372  of  the  Code,  unless  leave  -was  obtained 
to  rej^y  or  amend.  Without  additional 
pleading,  tbe  legal  consequence  of  the  OTer- 
rullng  of  the  demurrer  was  a  judgment  of 
dismissal."  Under  a  Code  provision  the 
same  as  that  In  the  Ohio  Code  the  question 
came  before  the  Nebraska  snpreme  court  in 
State  V.  Scott,  22  Neb.  628,  36  N.  W.  121. 
A  general  demurrer  had  been  argued  and 
submitted  in  the  lower  court  on  July  6,  1687, 
and  a  decision  agreed  upon,  the  docliet  entry 
being:  "July  6.  Writ  denied."  The  court 
thereupon  adjourned  until  September  20, 
1887.  On  September  2,  1887,  the  relators  at- 
tempted to  dismiss  the  action  by  filing  a  toI- 
hntary  dismissal.  The  attorney  general  ob- 
jected, and  asked  that  the  attempt  to  dis- 
miss be  disregarded,  and  that  judgment  be 
rendered.  The  court  cited  Beaumont  t.  Her- 
rick, supra,  stating  that  the  Nebraska  and 
Ohio  Codes  were  Identical,  and  quoted  the 
paragraph  found  above.  Other  cases  were 
also  cited  to  tbe  same  effect,  tbe  court  con- 
tinuing: "No  case  has  been  cited  wh»e  un- 
der a  statute  like  ours  a  plaintiff  as  a  matter 
of  right  can  dismiss  bis  action  after  it  has 
been  submitted  to  the  court.  If  be  could  do 
so,  litigation  would  become  Interminable, 
because  a  party  who  was  led  to  suppose  a 
decision  would  be  adverse  to  him  could  pre- 
vent such  decision,  and  b^!n  anew,  thus 
subjecting  the  defendant  to  annoying  and 
continuous  litigation.  Tbe  statute,  therefore, 
limits  the  right  of  the  plaintiff  to  dismiss  to 
the  final  submission  of  the  case.  In  the  case 
under  consideration  the  relators  had  set 
forth  all  the  facts  upon  which  they  relied 
for  the  writ,  and  the  case  was  finally  sub- 
mitted to  the  oourt.  which  determined  that 
the  facts  were  not  sofflcient  to  entitle  rela- 
tors to  the  relief  prayed  for.  The  motion  to 
dismiss,  therefore,  was  unavailing,  and  the 
Judgmrat  rendered  July  0th  denying  the 
writ  will  now  be  entered  of  record."  Tbe 
demurrer  was  then  considered  and  sustain- 
ed. The  same  view  Is  expressed  In  Scberff 
V.  Railway  Co.  (Tex.  Sup.)  17  S.  W.  3»,  26 
Am.  St.  Rep.  828.  The  court  said:  "When 
a  general  demurrer  to  a  petition  is  sustained, 
and  tbe  plaintiff  declines  to  amend,  be  prac- 
tically confewes  that  he  has  alleged  In  bis 
pleading  every  fact  he  is  prepared  to  prove 
In  support  of  his  action.  Therefore,  In  such 
a  case,  nothing  remains  to  be  done  except  to 
raider  Judgment  for  the  defendant.  Since 


tbe  defendant,  by  his  demurrer,-  has  admit- 
ted all  tbe  facts  of  tbe  plaintiff's  case,  we 
see  no  reason  why  the  judgm«it  should  not 
be  regarded  a&  a  conclusive  determination 
of  the  litigation  on  Its  merits.  So,  also.  If 
the  plaintiff  takes  leave  to  amend,  but  falls 
to  do  so,  and  Judgm^t  Is  rendered  against 
bim  for  that  reason.  It  is  as  If  he  had  de- 
clined to  amend  In  the  first  Instance.  But, 
when  he  takes  leave  to  amend,  be  virtually 
asseils  that  he  has  not  set  up  his  whole 
case  In  his  petition;  and,  although  tbe  judg- 
ment Is  that  his  petition  does  not  show  a 
cause  of  actiou,  yet  the  leave  to  amend  takes 
from  the  judgment  that  quality  of  finality 
which  is  necessary  to  make  it  an  estoppel, 
and  thus  'sets  the  matter  at  large.' "  This 
seems  to  us  to  be  a  correct  statemrat  of  tbe 
law  as  applied  to  our  Code,  i  581,  supra. 

In  Ditch  Co.  V.  Bradford,  supra,  we  have 
only  a  general  meaning  given  to  the  word 
"trial,"  which  must  be  read  In  connection 
with  the  facts  of  that  case;  and  so  of  the 
other  cases  cited  by  appellant  In  none  of 
the  California  cases  coming  under  our  obser- 
vation has  tbe  precise  question  heea  decid- 
ed, which  is  sufficient  apology,  for  having 
gone  Into  tbe  matter  at  some  length.  In  our 
opinion,  tbe  subdivision  of  the  section  5S1  in 
question  cannot  be  restricted  In  its  meaning 
to  trials  of-tbe  merits  after  answer,  for  there 
may  be  such  a  trial  on  a  general  demurrer 
to  tbe  complaint  as  will  effectually  dispose 
of  the  case  where  the  plaintiff  has  properly 
alleged  all  the  facts  which  constitute  his 
cause  of  action.  If  the  demurrer  is  sustain- 
ed, be  stands  on  b!s  [heading,  and  submits 
to  judgment  on  tbe  demurrer,  and.  If  not  sat- 
isfied, has  his  remedy  by  appeal.  In  such  a 
case,  we  think,  there  would  be  a  trial  within 
the  meaning  of  the  Code,  and  the  judgment 
would  cut  off  the  right  of  dismissal  unless  It 
was  first  set  aside  or  leave  given  to  amend. 
The  clerk  had  no  auth<niQr,  therefore,  to  en- 
ter tbe  dismissal,  and,  b^g  void,  the  court 
rigbtly  set  It  aside. 

2.  Bat  appellant  Inslpts  that  tbe  demurrer 
was  impn^rly  sustained,  and,  -  as  he  ap- 
peals from  tlie  judgment  In  favor  of  defend- 
ant the  question  of  the  sufficiency  of  tbe 
complaint  In  before  us.  We  are  nnable  to 
discover  any  difference  between  the  facts  on 
which  the  right  of  action  depends  as  alleged 
In  this  case  and  the  facts  alleged  In  Bloch- 
man  v.  Spreckels  (L.  A.  931;  this  day  decid- 
ed) 67  Pac.  1061.  The  lots  here  In  question 
front  on  Orange  avenue,  as  in  the  other  case, 
and  the  Improvement  of  the  street  is  the 
same,  and  under  tbe  same  <ntUnance  and 
resolution  of  Intention.  Respondent  does  not 
attack  the  sufficiency  of  tbe  complaint  In  bis 
brief.  His  argument  Is  addressed  exclusive- 
ly to  the  regularity  of  the  Ewoceedlngs. 
which  is  contested  by  tbe  Issues  raised  by 
the  pleadings.  The  demurrer  admits  that 
the  clause  in  the  ordinance  which  In  the 
Blocbman  Case  was  held  to  render  tbe  as- 
sessment void  Is  also  found  In  tbe  ordinance 
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which  in  part  constituted  the  Bpeciflcationa 
in  this  case.  The  two  cases  must  stand  or 
fail  together.  Each  of  the  first  two  counts 
of  the  complaint  stated  a -cause  of  action, 
and  the  demurrer  should  bare  been  overrul- 
ed. 

The  order  canceling  the  entry  of  dismissal 
by  the  cleric  should  be  affirmed,  and  the 
Judgment  In  favor  of  defendant  (m  the  de- 
murrer should  be  reversed 

We  concur:  HAYXES,  C;  GRAY,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  order  canceling 
the  entry  of  dismissal  by  the  clerk  la  affirm- 
ed, and  the  Judgment  in  favor  of  defendant 
on  the  demurrer  Is  reversed. 


(n  wub.  468) 

STATE  T.  HANDT. 

(Snpreme  Court  of  Washlngtou.    March  1, 
1902.) 

CRIMINAL  LAW— APPEAL— ESCAPE  OF  DB&- 
FBNDANT— DISMISSAL. 

The  court  will  dismiss  an  apiteal,  where 
defendant  breaks  jail  and  becomes  a  fogitire 
from  justice,  unless  within  a  time  specified  he 
returns  and  delivers  himseU  into  custody. 

Appeal  from  superior  court,  King  coanty; 
Arthur  E.  Oriffln.  Judge, 

F.  N.  Handy  was  cnivlcted  ot  obtaining 
money  under  false  pretenses, .  and  appeals. 

Conditionally  dismissed. 

Walter  S.  Fulton,  for  the  State. 

DUNBAR,  J.  The  appellant  was  convicted 
in  the  superior  court  of  the  state  of  Wash- 
ington for  King  county,  on  May  31,  1901, 
of  the  crime  of  obtaining  money  under  false 
pretenses.  On  July  29,  1901,  final  Judgment 
was  ent^ed,  sentencing  the  appellant  to  a 
term  of  two  years  in  the  penltjentiary.  There- 
upon he  gave  notice  of  appeaJ  to  this  court. 
This  is  a  motion  to  dismiss  the  appeal  upon 
the  ground  that,  since  the  talcing  of  said 
appeal,  appellant  has'broken  Jail  and  has  be- 
come a  fugitive  from  Justice.  This  moti«» 
Is  supported  by  affidavits  showing  that  on 
the  2d  day  of  November,  1901,  appellant 
broke  jail  and  escaped  from  the  custody  of 
the  sheriff  of  King  county,  and  that  he  la 
atlll  a  fugitive  from  Justice,  with  his  where- 
abouts unknown.  It  has  been  uniformly  de- 
cided that  an  appellate  court  will  refuse  to 
liear  a  criminal  ease  on  an  appeal  or  writ 
of  error  where  appellant  or  plaintiff  in  error 
lias  escaped  and  is  not  within  the  control  of 
the  court  below,  cither  actually  by  being  in 
custody,  or  constructively  by  being  out  an  bail. 
It  was  decided  fn  People  v.  Genet.  59  N.  Y. 
80.  17  Am.  Rep.  315,  that  courts  will  not 
give  tlieir  time  to  proceedings  wliich.  for 
their  effectiveness,  must  depend  upon  the 
consent  of  the  person  charged  with  the  crime, 
when  such  person  has, escaped  out  of  custody, 
and  no  order  can  be,  enforced  against  him. 


In  Com,  V.  Andrews,  97  Mass.  543,  It  was 
said:  "The  defendant,  by  escaping  from  jail, 
where  he  was  held  for  the  purpose  of  prose- 
cuting these  exceptions  and  abiding  the  Judg- 
ment of  the  court  thereon,  has  voluntarily 
withdrawn  himself  from  the  jurisdiction  of 
the  court  He  Is  not  present  in  person,  nor 
can  he  be  heard  by  attcruey.  If  a  new  trial 
should  be  ordered,  be  Is  not  here  to  answer 
further.  If  the  exceptions  are  oremiled,  a 
sentence  cannot  be  pronounced  and  executed 
upon  hiiA,  •  •  •  So  far  as  the  defendam 
has  any  right  to  be  heard,  under  the  consti- 
tution, he  must  be  deemed  to  have  waived 
it  by  escaping  from  custody  and  failing  to 
appear  and  prosecute  his  exceptions , in  per- 
son, according  to  the  order  of  the  court  un- 
der which  he  was  convicted."  It  was  said 
by  Mr.  Chief  Justice  Waite  In  discussing  thU 
question  in  Smith  v.  U.  S.,  04  U.  S.  97,  24 
li.  Ed.  32,— a  case  where  the  ai^)ellant  had 
escaped  from  custody:  "If  we  affirm  the 
Judgment,  he  Is  not  likely  to  appear  to  sub- 
mit to  his  sentence.  If  we  reverse  it  and 
order  a  new  trial,  he  will  aiH>^>^  or  not.  a« 
he  may  consider  most  for  his  interest.  Un- 
der such  cipcumetances,  we  are  not  incllnfti 
to  hear  and  decide  what  may  i>rove  to  be 
only  a  moot  case."  See,  also.  People  v.  Red- 
Inger,  55  Cal.  290,  36  Am.  Rep.  32,  and  7 
Enc.  Pi.  &  Prac.  925,  and  cases  cited. 

The  usual  practice  in  such  cases  seems  to 
be  to  make,  an  order  directing  the  dismissAl 
of  the  appeal,  to  take  effect  on  a  certain 
day,  unless  In  the  meantime  the  appellant  re- 
turns and  delivers  himself  into  custody.  In 
conformity  with  such  practice,  the  appeal  In 
this  case  will  be  dismissed  (50  d&ys  from  the 
date  of  filing  this  opinion,  unless  before  tbnt 
time  the  appellant  returns  and  delivers  him- 
self ipto  custody. 

REAVIS.  C.  J.,  and  HADLEY.  FFLLEB- 
TON,  WHITE,  ANDERS,  and  MOUNT,  JJ. 
concur. 


(27  WMh.  5M) 

SAWDBT  V.  SPOKANE  FAMjS  &  N.  BY. 
CO. 

(Supreme  Court  of  Washington.    MarA  7. 
1002.) 

APPBAL—BRIBPS— STRIKING  OUT— IMPERTI- 
NENT LANOUAQB. 

1.  Where  the  trial  court,  on  motion,  dis- 
charges the  jury,  and  directs  judgment,  a 
brief  stating  that  the  action  of  the  court  was 
nn  uncommon  example  of  judicial  ignorance 
aud  extrajudicial  assumption  of  power  aud 
usurpation  ot  the  functions  of  the  jury  will  be 
etrk'kcn  from  the  court  files. 

2.  Where  appellant's  brief  refers  to  the  ac- 
tion of  the  trial  court  as  an  tmcommon  ex- 
ample of  judicinl  ignorance,  respondent's  brief 
will  not  be  Btrickeu  out  because  it  refers  to 
such  laDRuage  as  a  coarse  aud  brutal  aspersion 
on  the  trial  judge. 

3.  A  brief  will  not  be  stricken  out  on  tli« 
;;roiiiid  that  it  miseitates  the  facts  and  mis- 
ii'prrsoiits  the  rpcord.  where  there  is  merelj' 
a  disagreement  of  counsel  as  to  the  facts  dis- 
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rloHed  hj  the  record,  and  no  purpose  of  mis- 
leading the  court. 

Appeal  from  superior  court,  Spokane  coun- 
ty;  Leander  H.  Prather,  Judge. 

Action  by  Fred  Sawdey  against  the  Spo- 
kane Falls  &  Northern  Railway  Company. 
There  was  a  judgment  for  defendant,  and 
plaintiff  appeals.  Motion  to  strike  out  ap- 
peUan^s  bi'lef  granted. 

Barnes  &  Latimer,  for  appellant  Will  H. 
Thompson  and  M.  J.  Gordon,  for  res{)ondent. 

ANDEBS,  J.  Appellant  instituted  this  ac- 
tion against  the  respondent  to  recover  dam- 
ages for  the  alleged  malpractice  of  respond- 
ent's surgeon  in  treating  a  fracture  of  ap- 
pellant's femur.  We  deem  it  unnecessary  at 
this  time  to  set  forth  specifically  all  the  facts 
disclosed  by  the  record,  for  the  reason  that 
we  are  called  upon  at  the  threshold  of  the 
case  to  determine  a  Question  having  no  bear- 
ing upon  the  merits  of  the  controversy  be- 
tween the  parties  to  the  action.  The  re- 
spondent mores  to  strike  from  the  files  of 
this  court  the  brief  of  appellant,  and  affirm 
the  order  and  judgment  of  the  lower  court, 
for  the  reason  that  "the  brief  refers  to  the 
trial  judge  in  language  grossly  discourteous, 
unprofessional,  and  coarse,  and  is  scandal- 
ous and  Impertinent".  It  appears  that  the 
Judge  before  whom  the  cause  was  tried,  on 
motion,  of  defendant  discharged  the  jury, 
and  entered  judgment  for  the  defendant 
Counsel  for  the  appellaut  In  their  able  and 
otherwise  imobjecttonable  brief,  make  use 
of  the  following  language  with  reference  to 
the  above-mentioned  ruling  of  the  court: 
"The  action  of  the-court  below  was  *  •  • 
an  uncommon  example  of  judicial  igiiorance 
and  extrajudicial  assumption  of  power  and 
usuri>atlon  of  the  functions  of  the  Jury."  It 
is  insisted  by  the  learned  counsel  for  the  re- 
spondent that  this  language  is  grossly  dis- 
courteous, unprofessional,  scandalous,  and 
Impertinent  and  is  a  coarse  and  bnital  as- 
persion upon  the  trial  court  and  hence 
should  not  be  permitted  to  remain  on  the 
files  of  this  court;  and  tlie  following  cases 
are  cited  in  support  of  their  contention: 
Green  v.  Elbert  137  U.  S.  615.  11  Sup.  Ct. 
18S.  34  L.  Ed.  702;  Mining  Co.  v.  Falkner 
(Colo.  Sup.)  28  Pae.  472;  Tomllnson  v.  Ter- 
ritory (N.  M.)  33  Pac.  950;  Brownell  v.  Me- 
Oorralck  (Mont)  14  Pac.  6i>2.  Appellant's 
counsel  offer  no  apology  for,  or  retraction  of, 
the  language  In  their  printed  brief,  which 
we  have  quoted.  On  the  contrary,  they  ear- 
nestly contend  that  the  language  used  Id 
their  opening  brief  does  not  In  the  least  de- 
gree intrench  upon  the  strictest  rules  of  pro- 
priety or  professional  ethics;  that  it  Is  not 
unprofessional:  that  it  Is  not  scandalous; 
that  it  la  not  impertinent;  that  It  Is  not 
brutal,  and  that  it  is  not  an  aspersion  upon 
the  trial  judge,  but  Is  entirely  proper,  per- 
tinent, and  unexceptionable.  And  In  sup- 
port of  their  position  they  argue  that  an 


assignment  of  error  Is  an  asslgnment'of  Ig- 
norance, for  error  Implies  Ignorance;  that  to 
charge  gross,  palpable,  or  manifest  error- 
terms  which  are  commonly  found  In  briefs 
filed  in  appellate  courts— is  to  charge  uncom- 
mon error,  which  Is  uncommon  Ignorance; 
and  that  to  say  that  the  action  of  the  court 
was  an  "extrajudicial  aBSumptlon  of  power" 
was  to  say  that  the  judge  assumed  to  decide 
that  which  did  not  belong  to  the  Judge  to 
determine;  and.  In  short  that  the  present 
controversy  resolves  Itself  into  a  mere  mat- 
tor  of  selection  of  words  to  express  the 
same  meaning.  But  we  are  unable  to  ac- 
cept as  sound  either  the  reasoning  or  the 
conclusion  Indicated  in  this  argument  To 
charge  a  court  with  an  exhibition  of  uncom- 
mon "judicial  Ignorance"  Is  not  1°  our  opin- 
ion, equivalent  to  charging  it  with  the  com- 
mission of  manifest,  palpable,  or  gross  er- 
ror. It  would  not  be  correct  to  say  that  an 
assignment  of  en-or  In  a  legal  (H-oceedlDg  nec- 
essarily implies  ignorance  on  the  part  of  the 
court  for  everybody  knows  that  the  wisest 
and  most  conscientious  judges  are  liable, 
like  other  men,  to  err  In  matters  requiring 
the  exercise  of  Judgment  or  dlscretloa.  If 
counsel,  in  this  instance,  intended,  as  they 
seem  to  claim,  simply  to  allege  In  a  proper 
and  unobjectionable  manner  that  the  trial 
court  committed  error  In  Its  ruling,  It  would 
seem  that  they  were  extremely  unfortunate 
In  the  "selection  of  words"  to  express  such 
intention.  The  meaning  of  the  language  ob- 
jected to  Is  so  plain  and  obvious  that  It  can- 
not be  changed  by  any  amount  of  subtle  rea- 
soning or  plausible  argument  Of  course, 
counsel  have  the  right  to  allege  errors,  to 
comment  on  the  rulings  and  decisions  of  the 
court  to  present  their  views  upon  pertinent 
questions  of  law  or  fact  and  to  maintain  the 
same  freely  and  fully  by  argument;  but  in 
BO  doing  it  is  their  duty  to  keep  strictly  with- 
in the  bounds  of  professional  propriety,  and 
especially  to  abstain  from  all  disrespectful 
and  discourteous  expressions  in  regard  to 
the  court  The  duties  of  attorneys  are  pre- 
scribed by  law  In  this  state,  and,  among 
other  provisions  of  the  statute.  Is  the  fol- 
■  lowing:  "It  shall  be  the  duty  of  an  attor- 
ney and  counselor;  •  •  *  (2)  To  main- 
tain the  respect  due  to  the  courts  of  justice 
and  Judicial  officers."  And  we  are  compelled 
to  say— though  not  without  regret— that  the 
language  of  this  brief  presents  a  conspicu- 
ous example  of  a  violation  of  the  duty  thus 
enjoined  upon  counsd.  The  learned  snpe- 
rlor  court  was  in  duty  bound  to  pass  upon 
the  motion  presented  by  the  respondent,  and 
the  language  of  counsel  for  appellant  with 
reference  to  its  action  thereon  Is  wholly  im- 
proper and  Indefensible,  and  cannot  be  tol- 
erated or  overlooked  by  this  court  And  we 
are  therefore  constrained  to  say,  as  the  su- 
preme court  of  Colorado  said  in  Mining  Co. 
V.  Falkner,  supra,  that  "due  regard  for  pro- 
fessional courtesy,  as  well  as  judicial  dig- 
nity, forbids  the  presence  of  such  an  argu- 


Digitized  by  Google 


1090 


67  PACIFIC 


REPORTER. 


D)  eat  on  the  flies  of  the  court"  Tte  brief 
of  the  appellant  will  tberefore  be  stricken 
from  the  files. 

We  come  now  to  another  matter  which 
Is  presented  for  our  couslderation.  The  ap- 
pellant moves  to  strike  the  tH'ief  of  the  re- 
spondent upon  the  grounds:  (1)  That  said 
brief  contains  scurriloufi,  scandalous,  and 
Impertinent  matter;  and  (2)  that  said  brief 
mistakes  the  facts  and  misrepresents  the 
record  In  parts  thereof  material  to  the  proper 
understanding  and  disposition  of  the  case. 
The  first  ground  of  this  motion  Is  predicated 
in  part  upon  the  language  used  hy  respond- 
ent in  Its  motion  to  strike  appellant's  brief, 
and  which  Is  above  set  forth,  and  partly 
upon  assertions  contained  in  the  printed  ar- 
gument of  the  respondent.  In  respondent's 
argument  the  language  of  the  appellant  in 
reference  to  the  action  of  the  trial  court  Is 
characterized  as  a  transgression  of  the 
bounds  of  propriety,  and  as  a  "coarse  and 
brutal  aspersion  upon  the  trial  court"  And 
it  Is  further  stated  that  "it  is  easy  to  con- 
ceive how  one  so  lost  to  all  sense  of  pro- 
priety as  to  refer  to  an  uiHight  judge  In 
language  so  coarse  as  that  which  Immediate- 
ly follows  what  has  Just  been  quoted."  Oon- 
cediqg  that  this  language,  and  especially  that 
portion  of  It  in  reference  to  the  sense  of 
propriety  of  counsel  for  appellant,  is  unnec- 
essarily caustic,  and  not  to  be  commended, 
still,  inasmuch  as  appellant's  counsel  are 
themselves  not  "without  sin"  In  regard  to 
their  own  language,  they  are  not  In  a  posi- 
tion to  urge  the  application  of  the  strict 
rules  of  professional  ethics  In  their  behalf. 
In  their  reply  brief  they  say:  "We  submit 
that  the  groundless  and  defamatory  matter 
contained  In  respondent's  motion  and  brief 
merit  the  censure  of  this  court.  The  ntter 
groundlessness  of  the  serious  charges  made 
therein  suggests  a  disingenuous  attempt  on 
the  part  of  counsel  for  respondent  to  estab- 
lish themselves  In  the  estimation,  good  will, 
and  favor  of  the  court  below  by  a  pretended 
defense  of  him  from  some  purely  feigned 
and  Imaginary  charge,  and  theret^  to  pro- 
mote and  advance  their  interests  in  that  di- 
rection." This  statement  constitutes,  In  our 
Judgment,  a  direct  Inpugnment  not  only  of 
the  c<mduct,  but  of  the  motives  and  charac- 
ter, of  opposing  counsel;  and  such  language 
cannot  be  approved,  or  even  tolerated,  by  a 
court  of  justice,  unless  It  appears  to  be  war- 
ranted by  abscdute  knowledge  of  the  facts 
stated  or  Implied.  And  In  this  Instance  we 
fall  to  perceive  anything  In  respondent's 
brief  sufficient  to  Justify  these  observations 
on  the  part  of  appellant's  counsel.  The  sec- 
ond ground  of  appellant's  motion  requires  no 
extended  discussion.  The  rules  of  this  court 
provide  that  the  briefs  shall  contain  a  clear 
statement  of  the  case  so  far  as  deemed  ma- 
terial by  the  party,  with  reference  to  the 
pages  of  the  transcript  for  verification.  This 
branch  of  the  motion  Is,  as  we  have  seen, 
based  upon  the  assimiption  that  respond* 


ent's  brief  misstates  the  facts  and  misrep- 
resents the  record  as  to  matters  material  to 
the  proper  understanding  and  dlspoBitimt 
of  the  case.  The  brief  of  appellant  is  la 
accprdance  with  the  rules  of  this  court  It 
contains  a  statement  of  the  case  so  far  as 
deemed  material  by  appelant  together  with 
references  to  the  pages  of  the  recM^  for 
verification  of  the  facta;  and  we  are  pleas- 
ed to  assume,  as  we  do  In  all  cases,  that  the 
statements  therein  are  made  '*npon  the  pro- 
fessional honor  of  counsel."  But  counsel  for 
respondent  contend  that  the  statement  in  ap- 
pellant's brief  la  not  a  full  and  fair  state- 
ment of  the  case,  and  Is  misleading,  aad 
they  F^er  to  the  record  as  sa[^Hx11ng  their 
contention.  On  the  other  hand.  It  is  claim- 
ed, or  at  least  argued,  on  behalf  of  appellant, 
that  cotmsel  for  ree^ndent  omitted  to  state 
In  their  brief  certain  facts  appearing  in  the 
record,  because  inconsistent  with  their  con- 
tention. But  we  see  no  ground  whatev^ 
for  this  accusation.  We  are  far  tnm  being 
convinced  that  counsel  tor  either  appellant 
or  respondent  have  misstated,  or  omitted  to 
state,  facts,  for  the  purpose  (rf  misleading 
the  court  or  of  maintaining  an  untenable 
position.  It  is  slm^y  a  case  of  disagree- 
ment between  counsel  as  to  the  facta  dis- 
closed by  the  record,  and  under  such  dr^ 
cumstances  this  court  Itself  determines  what 
the  real  facts  are  from  an  examination  ot 
the  reoord.  The  motion  to  strike  tlie  re- 
spondent's brief  must  be  denied. 

Although  we  think  we  would  be  warrant- 
ed by  the  authorities  In  granting  the  re- 
spondent's motion  to  affirm  the  Judgment  we 
have  concluded  to  hold  the  ease  for  trial 
upon  Its  merits,  provided  the  aiH>elIant  shall, 
within  30  days  after  notice  of  the  flllDg  of 
this  opinion,  prepare  and  aerve  a  proper 
brief.  In  default  of  preparing  and  serving 
BVKh  brief  within  said  time,  the  Judgment 
will  be  affirmed.  The  costs  of  this  motlwi 
will }»  taxed  to  counsel  for  appellant 

REAVIS,  C.  J.,  and  HADLEY,  FULLEH- 
TON,  WHITE,  MOUNT,  and  DUNBAB,  JJ, 
ccmcor 


(27  wwb.  an 
SHUET      HOLMES  at  aL 
(Suprme  Court  of  Washington.    March  5. 
1902.) 

APPEAL— PAPERS  NOT  IN  RECORD. 
Affidavits  accompanying  a  motion  for  a 
new  trial,  and  appearing  in  the  transcript  of 
the  record  on  appeal,  cannot  be  conwdered, 
where  they  are  not  embodied  la  a  bill  of  ex- 
ceptions or  a  statement  of  facta,  so  as  to  make 
tiiem  a  part  of  the  record. 

Appeal  from  supericw  court  King  county; 
E.  D.  Benson,  Judge. 

Suit  by  H.  O.  Shney,  receiver,  against  H. 
E.  Hermes  and  another.  EYom  a  decree  In 
favor  of  defendants,  complainant  aw^tJM- 
Attirmed. 
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WasbJl  STATE  v. 

CllBe  A  King,  for  appellant  Stnive,  Al- 
len, Hughes  &  McMlcken,  for  respondents. 

I^B  GCRIAM.  The  tvtnclpal  qnestlon 
presented  by  this  appeal  falls  within  the 
rule  of  the  case  of  Shney  y.  Holmes,  21 
Wash.  ±13,  &7  Pae.  818,  and,  on -the  author- 
ity of  that  cas^  must  be  determteed  ad- 
versely to  the  contention  of  the  aK>dlaut. 
It  Is  farther  urged  tliat  the  court  erred  In 
overruling  a  motlMi  tor  a  new  trial.  This 
motim  was  based  nptm  Oie  seTeral  statutory 
grounds,  the  one  urged  here'  being  aocldent 
and  surprise  which  ordinary  prudence  could 
mot  have  guarded  against  After  a  earful 
examlnatlm  of  the  record,  taowerer,  we  fall 
to  And  error  tai  the  ruling  of  the  trial  CfHirt 
The  aflBdavlts  accompanyli^  the  motton*  and 
appearing  hen  In  the  transcript  cannot  be 
consldwed.  Tbt^  should  have  been  embod- 
ied In  a  bill  of  exc^ttons  or  a  statemrait  of 
facts,  to-  make  tbem  a  part  of  the  record. 
Jacobson  r.  Lunn,  16  Wash.  487.  48  Pac.  237. 

Judgment  affirmed. 


(27  Wash.  628) 

STATE  T.  BURTON, 
^uiwraie  Court  of  Washington.    March  6^ 
ld02.)  . 

BUROULRT  —  INFORMATION  —  SVFFICIBNCT — 
DWBLLING  HOVSB  —  HOTEL  ROOMS  —  EVI- 
DENCE —  ADMISaUILITT  —  RES  OBBTM  —  RE- 
MARKS OF  COURT— INSTRUCTIONS— ALIBI. 

1.  An  iufonuRtlon  charging  barglarr  of  a 
dwelling  bouae  (being  certain  roome  is  a  ho- 
teh  is  sutHcient,  though  It  does  not  all^e  the 
leasing  of  the  rooms  for  an;  definite  period. 

2.  Where  an  information  charges  burglary 
with  intent  to  commit  larceny,  evidence  tend- 
ing to  show  larceny  is  not  prejadicial  to  ac- 
cused. 

3.  The  evidence  as  to  the  larceny  Is  compe- 
tent as  res  gestiB. 

4.  The  court's  exclusion  of  a  statement  made 
by  accused  to  witness,  with  the  remark:  "He 
might  have  lied  to  him.  The  witness*  may 
state  what  he  saw  and  knows,"— Is  not  re- 
versible errOT, 

5.  Where,  on  a  trial  for  burglary,  accused 
has  testified  that  he  has  not  solicited  an  op- 
portunity to  plead  guilty  to  petit  larceny,  evi- 
dence showing  that  he  had  made  such  applica- 
tion is  admissible,  either  in  rebuttal  or  as  im- 
peaching evidence. 

6.  Where  witnesses  have  been  excluded  from 
the  court  room,  there  ia  no  abase  of  the  court's 
discretion  in  admitting  in  rebuttal  a  witness 
who  has  listened  to  the  testimony;  it  not  ap- 
pearing the  order  was  knon'n  to  him,  or  that 
counsel  knew  he  would  be  required  to  testify  in 
rebuttal. 

T.  An  instruction,  on  the  credibility  of  wit- 
nesses, that  the  jury  may  consider  their  in- 
terest conduct,  and  demeenor '  in  testifying, 
their  opportunity,  for  seeing  or  knowing  the 
things  of  which  they  testify^  and  all  the  evi- 
dence and  facts  proven  tending  to  corroliorate 
or  contradict  the  witnesses,  is  not  objectionable 
as  indefinite^  and  allowing  the  jury  to  consid- 
er other  facts  than  those  established  by  the 
evidence. 

8.  An  instruction  that  the  jury  must  try  the 
case  on  the  evidence  and  the  law  as  given  by 
the  court,  disregard  all  statements  of  counsel 
on  either  aide,  unless  supported  by  the  testi- 
mony, and  draw  no  inferences  from  questions 
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propounded  by  connsel  and  excluded,  does  not 
deprive  accused  of  the  benefit  of  counsel, 

9.  An  instructioD  that  accused  has  interposed 
the  defense  of  alibi;  that  is,  he  was  at  anoth- 
er place  at  the  identical  time  that  the  crime 
was  committed,  if  contmitted  at  all,— is  not 
objectionable  as  taking  for  granted  the  corpus 
delicti,  though  the  limitation,  "If  committed  at 
all,"  is  not  related  again  in  the  instruction  in 
connection  with  the  words  "the  crime  was 
committed." 

10.  An  instruction,  on  defense  of  alibi,  that 
If  accused  was  not  so  far  away  from  the  place 
the  offense  was  committed  but  that  he  could, 
with  ordinary  exertion,  have  readied  the  place, 
the  jury  may  consider  that  fact.  Is  not  objec- 
tionable, as  allowing  the  jurj-  to  conclude  that 
accused  would  be  presumed  to  have  been  at  the 
place  where  the  offense  was  committed  at  the 
time  of  its  commission  if  he  could',  by  ordinary 
exertion,  have  reached  such  place. 

11.  The  imposition  of  8  penalty  of  13  years' 
imprisonment  for  burglary  (the  maximum  be- 
ing 14  years')  will  not  be  disturbed  for  abuse  of 
discretion,  where  there  are  indications  in  the 
record  that  it  was  not  the  first  offense  of  accus- 
ed, and  the  court  is  not  cognizant  of  all  the 
information  surrounding  the  case  in  posses- 
sion of  the  trial  court 

Appeal  from  superior  court  Pierce  county; 
W.  H.  Snell.  Judge. 

Oalvln  Burton  was  convicted  of  bmf^aiy, 
and  he  appeals.  Affirmed. 

John  Leo  and  J.  P.  Cass,  for  appellont 
Fremont  Campbell,  Charles  O.  Bates,  and 
Walter  M.  Harvey,  for  the  State. 

DUNBAR,  J,  Appellant  was  convicted  In 
the  superior  court  of  Pierce  coun^  of  the 
crime  of  burglary,  and  was  sentenced  to  Im-  ' 
prisonmeut  for  a  term  of  18  years.  From 
said  judgment  an  appeal  Is  takoi  to  this 
court. 

A  demurrer  was  interposed  to  the  informa- 
tion, which  was  overmled,  and  the  ovetmUng 
of  the  demurrer  la  the  first  assignment  of  ef 
ror  presented.  The  essential  part  of  the  lih 
formation  Is  as  follows:  "That  the  said  Cal- 
vin Burton  In  the  county  of  Pierce,  in  tfact 
state  of  Washington,  on  or  about  the  23d  day. 
of  March,  1901,  then  and  there  being,  unlaw- 
fully and  feloniously  did  break  and  enter  li) 
the  nighttime  the  dwelling  house  of  OL  A, 
Murray  and  Jennie  R.  Murray,— the  said 
dwelling  house  being  then  and  there  rooms 
numbered  56  and  68  In  the  Tacoma  Hotel, 
lu  the  vity  of  Tacoma,  said  county  and  state, 
—with  the  Intent  then  and  there  to  commit  a 
misdemeanor,  to  wit,  petit  larceny,"  etc.  It 
is  contended  by  the  appelant  that  Inasmuch 
as  ordinarily  a  hotel  is  a  temporary  wtopping 
place  for  transient  guests,  It  Is  not  their 
dwelling  house;  Uiat  to  be  a  lodger's  dwell- 
ing house,  a  room  In  a  hotel  must  be  leased 
for  a  definite  p^od;  and  that  such  teasing* 
being  essential  to  Impart  to  a  bot^  room  the 
character  of  a  dwelling  house,  should  be  al- 
leged lu  an  Information  charging  tbe  commis- 
sion of  burglary  In  such  room  as  a  dwelling 
house,  and  Cox  want  of  such  an  allegation  in 
the  hifonnation  In  this  case  tbe-  same  was 
fatally  defective.  We  do  not  thiol:  this- con- 
tention can  be  sustained.  It  Is  true  tba^  at 
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the  common  law,  when  a  burglary  was  com- 
mitted In  fbe  room  of  a  transient  gueet,  the 
ownership  was  required  to  l>e  aUeged  In  the 
hotel  ke^ier;  but  our  statute  provides  that 
the  unlawful  breaking  and  entering  In  the 
nighttime  of  the  dwelling  bouse  of  another 
constitutes  burglary,  and  the  Information 
charges  that  the  defendant  did  break  and  en- 
ter In  the  nighttime  the  dwelling  house  of  C. 
A.  Murray  and  Jennie  R.  Murray.  It  Is  true 
that,  In  further  description  of  the  dwelling 
house,  it  Is  said  that  it  comprised  rooms  56 
and  5S  in  the  Tacoma  Hotel,  but  this  must  be 
held  to  be  eutlr^  descriptive  of  the  dwelling 
house.  It  is  not  necessary  that  a  dwelling 
house  should  be  undw  any  particular  cover, 
Qt  segregated  from  any  otbex  house.  In  fiict 
under  the  law,  both  ancient  and  modem,  If 
the  occupants  of  rooms,  even  In  a  house  which 
was  used  as  a  hotel,  occupied  their  rooms  for 
any  length  ctf  thne,  it  was  sutDcient  to  allege 
ownrashlp  In  the  occupants  of  the  rooms. 
This  court  sustained  an  infwmatlon  elmilar 
in  this  respect  to  the  one  under  dlscnssfon  in 
State  T.  Miller.  3  Wash.  St.  131,  28  Pac.  375. 
It  is  said  by  Bishop,  In  his  wwk  on  Oimlnal 
Procedure  (volume  2. 1 137),  that  the  meaning 
of  "ownership"  varies  with  the  offense.  Bur- 
glary Is  not  a  disturbance  to  the  fee  as  realty, 
but  to  the  habitable  security.  Therefore  m 
burglary  "oWna*shlp"  means  any  possession 
which  Is  rightful  as  against  the  burglar.  Cer- 
tainly, so  for  as  Indicated  by  the  information 
In  this  case,  the  possession  of  these  rooms 
was  rightfully  In  the  Murrays  as  against  the 
burglar.  The  demurrer  was  properly  over- 
ruled. 

The  second  assignment  is  to  the  effect  that 
testimony  was  admitted  tending  to  show  lar- 
ceny on  the  part  of  the  alleged  burglar,  and  It 
is  said  that  only  an  attempt  to  commit  lar- 
ceny was  charged  In  the  Information;  that 
larceny  is  not,  under  the  larceny  laws  of  this 
state,  an  essential  ingredient  of  burglary;  that 
an  unlawful  entry  with  an  Intent  to  commit 
any  crime  constltutea  burglary,  and  the  in- 
tent is  presumed  from  the  entry.  Conceding 
this  to  be  true,  the  proof  offered  did  not  prej- 
udice the  case  of  the  defendant,  because,  if 
the  presumption  of  larceuy  attached  anyway, 
be  was  not  wronged  by  proof  of  the  larceny. 
In  any  event,  this  evidence  was  competent,  as 
being  part  of  the  res  gestiee.  It  was  compe- 
tent for  the  purpose  of  showing  that  ah  en- 
try was  made,  and  the  drcumstances  attend- 
ing the  entry. 

The  third  error  Is  based  upon  a  remark  of 
the  court  The  defense  offered  to  prove  by 
witness  Bailey  that,  on  the  occasion  and  the 
date  set  out  In  the  information,  the  defendant 
had  said  to  the  witness  in  Seattle  that  he 
could  not  stop  tiiere.  because  they  wanted  to 
take  the  Flyer  to  Tacoma.  This  testimony 
was  evidently  introduced  for  the  purpose  of 
proving  an  alibi.  The  court  remarked:  "He 
might  have  lied  to  him.  The  witness  may 
state  what  he  saw  and  knows.  The  offer  will 
be  overruled,  and  exception  allowed."  Hie 


court  was  undoubtedly  right  In  ezcladlng  the 
testimony,  where  it  was  purely  heai^say  and 
self-serving;  and,  while  the  language  used  by 
the  court  may  not  have  been  apt,  we  do  not 
tUnk  It  ccmstltuted  revosible  erm-.  Tbe 
ground  of  the  Inadmtsslbllliy  of  such  testi- 
mony 08  this  is  Ite  unreliability,  and  In  fact 
tJie  wltoess,  nndw  such  circumstances,  tat 
the  purpose  of  preparing  8df-<ervlng  testi- 
mony, might  lie  without  being  aobjected  to 
the  pains  or  penalties  of  perjury.  Tbe  bet 
that  the  court  may  .have  Unntly  stated  tbe 
reason  why  the  testimony  could  not  be  ac- 
cepted la  not  a  sufficient  ground  fOT  revnsaL 
The  fourth  wna  assigned  Is  the  admlssloa 
of  tbe  testimony  of  tlie  witnesses  Fackler 
and  Wilegr.  The  defendant  had  testified  hi 
his  defense  that  he  had  not  solicited  an 
(^^mtunlty  to  jfieoA  guilty  to  petit  Itr- 
ceny,  and  the  witnesses  Fackler  and  Wiley 
were  introduced  tox  the  purpose  of  proving 
that  he  had  made  such  application.  The 
gronnd  of  impeachment  had  been  laid  i^on 
croB8-examlnatI(m  of  the  defendant,  and  we 
think  the  testimony  was  pn^rly  received, 
elthef  in  rebuttal  or  as  impeaching  testi- 
mony. 

The  fifth  qsslgnment  Is  that  the  testimony 
of  the  wltoess  Fackler  should  not  have  been 
received  after  an  order  had  been  made  ex- 
cluding the  witnesses  from  the  coiut  ntm, 
and  Fackia  testified  after  having  IlstHied 
to  the  testimony  of  the  wltoesses  for  tbe 
defense,  or  some  of  them.  It  appears,  how- 
ever, that  the  {tfder  was  unknown  to  Fack- 
ler, and  It  does  not  appear  that  It  was  knoirn 
to  counsel  for  the  stete  that  the  witness 
would  be  reqah%d  to  testify  In  rebuttal. 
The  matter  was  one  within  the  discretion  of 
the  trial  judge,  and  we  do  not  think,  under 
tbe  circumstonces  as  shown  by  the  record, 
that  there  was  any  abuse  ot  this  discretlMi 
In  admitting  the  testimony  of  the  wltoess 
Fackler. 

The  sixth  assignment  relates  to  the  eighth, 
ninth,  and  tenth  Instructions.  The  tit^th  In- 
struction was  as  follows:  "Ton  are  Jnstmct- 
ed  that  the  credibility  of  the  witnesses  Is  s 
question  excluslv^y  for  the  Jury  to  exclu- 
slrely  determine.  Yon  can  give  to  the  tes- 
timony of  each  witness  Just  such  w^ght  as 
you  think  It  la  entitled  to,  and.  In  detmnlo- 
ing  toe  weight  to  be  given  to  the  teatlmonr 
of  the  several  wltoesses.  you  should  tofce  lata 
consideration  their  interest  in  the  result  of 
the  suit,  If  any  such  interest  Is  proven;  their 
conduct  and  demeanor  while  testifying;  their 
apparent  fairness  or  blaf^  If  any  sorb  ap- 
pears; their  opportunity  fo?  seeing  or  know- 
ing toe  tolngs  about  which  they  testify:  the 
reasonableness  or  imreasonaldeness  'of  the 
story  told  by  them;  and  all  the  evidence  and 
facts  and  circumstances  unwen  tending  to 
coiToborate  or  contradict  such  wltoess.  If  any 
such  appear."  The  obJectI<m  to  tols  Instru^ 
ti<m  Is  that  it  is  involved,  vagne^  and  indefi- 
nite, misleading  and  confusing,  and  ft  seems 
to  instruct  tbe  Jury  that  In  reaching  Its  vo^ 
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diet  It  has  a  Hght  td'eonstder  cOi&e  facts 
aud  clrcnmstances  than  those  established 
by  the  erldence.  The  critlclBm- seems  to  ub 
to  be  unwarranted.  The'langnage  Is  plain 
that  ft  Is  all  the  eridence  and  facts  and  cir- 
cumstances proven  or  tending  to  corroborate 
or  cmtradict  that  are  to  be  taken  Into  con- 
sideration by  the  jury,  and  that.  It  seems  to 
us.  is  a  proper  statement  of  the  law.  The 
ninth  instruction  was  as  follows:  "Ton  are 
also  Instmcted  that  yon  must  try  this  case 
uiKHithe  evidence  Introdnced  therein,  and  the 
law  as  given  you  by  the  court;  and  you  are 
instructed  to  disregard  all  statements  ot  coun- 
sel on  either  sMe,  unless  the  sf^ne  are  su^rt- 
ed  by  the  testimony;  nware  yon  to  drawany 
concluslomi  or  inferences  from  qnestiaas  pro- 
funded  by  counsel  and  'ruled  out  by  the 
court,  nor  from  offers  of  testiincmy  wtiicb 
has  by  the  court  been  rejected;  and  any. 
eridenoe  strlclcen  by  ttae  court,  yon  are  not 
to  consider."  1Ve  do  not  thlnlc  that  the  criti- 
cism that  this  Instruction  derives  the  de- 
fendant of  the  benefit  <rf  counsd  can  be  sns* 
tained.  It  Is  the  duty  of  the  court  to  see 
not  only  that  the .  jnry  disregards  statements 
of  counsel  which  are  not  based  upon  the  te»- 
•  timony,  but.  If  possible,  to  prevent  such 
statements  being  made  in  the  presence  of 
the  Jury.  We  tiilnk  the  Instruction  was  emi- 
nently correct.  The  tenth  Instruction  Is  as 
follows:  ''One  of  the  defenses  Interposed  by 
the defendant  In  this  case  is  an  alibi;  that 
is,  that  tiie  defendant  was  at  another  place 
at  the  identical  time  that  the  crime  was 
committed,  If  coinmitted  at  all.  If,  In  view 
of  all  the  evidence,  you  have  any  reason- 
able doubt  as  to  whether  the  defendant  was 
at  another  place  from  where  the  crime  was 
committed  at  the  time  of  its  commission, 
then  you  should  acquit;  but  If  you' brieve 
from  the  evidence  that  the  accused  was  not 
so  far  away  from  the  place  where  the  of- 
fense was  committed  but  that  he  could,  with 
ordinary  exertion,  have  reached  the  place 
where  the  offense  was  committed,  then  you 
will  consIdCT  that  fact  as  a  circumstance 
tending  to  prove  or  disprove  the  alibi."  It. 
Is  Insisted  that  the  corpus  delicti  Is  tak^n 
for  granted  In  this  Instruction,  and,  fur- 
ther,.that  it.  In  effect.  Instructs  the  Jury  that 
if  the  defendant  could,  by  ordinal^  exertion, 
have  reached  the  place  where  the  offense 
was  committed.  It  is  to  assume  the  <^ense 
was  committed  by  defendant,  and,  unless  he 
shows  he  was  at  some  particular  place,  he 
must  have  been  at  the  place  where  the  of- 
fense was  committed  at  the  time  of  Its  com- 
mission. There  is  nothing  In  the  Instruc- 
tion to  Justify  either  of  these  criticisms. 
The  court,  in'  the  commencement  of  the  lii- 
slxuctlon,  instfted  the  phrase,  "if  committed 
at  all";  and,  while  this  limitation  was  not 
repeated  In  every  line  of  the  Instruction,  If 
the  Jury  had  sufficient  intelligence  to  un- 
derstand the  court  at  all,  it  understood  that 
the  UinltatloD  expressed  In  the  first  instance 
applied  all  the  way  through.   Neither  could 


the  Jury  have  eonduded  that  the  def^idant 
would  be  presumed  to  have  been  at  the  place 
where  the  offense  was  committed  at  the  time 
of  Its  commission  If  h$  could,  by  ordinary 
exertion,  have  reached  such  place;  for  the 
court  plainly  instructed  the  Jury  that  un- 
der stich  circumstances  it  should  consider 
that  fact  as  a  circumstance  tending  to  prove 
or  disprove  the  alibi.  The  instruction  prop- 
erly stated  the  law.  '  There  was  sufficient 
testimony  to  sustain  the  verdict. 

The  tenth  error  assigned  Is  that  the  court 
violated  the  ivovislons  of  the  constitntlbn  by 
Imposing  a  sentence  of  13  yean.  The  nfax- 
imum  penalty  nnd^  the  law  for  bursary  is 
14  years,  and,  while  to  this  court  the  penalty 
of  13  years  seems  to  be  a  severe  cme,  yet 
there  are  some  Indications  In  the  record  that 
tills  was  not  the  first  ^rffehse  committed  by 
litis  defendant.  '  We  are  not  cognizant  of  all 
the  information  surrounding  the  case  which 
may  have  been  In  possesition  of  the  trial 
Judge,  and  are  not  prepared  to  say  that  the 
discretion  which  Is  given  him  by  the  law 
was  abused  by  tiie  imposition  of  the  penalty 
of  13  years*  Imprisonment  In  the  penitenti- 
ary. 

No  prejudicial  error  bavlng  been  commit- 
ted, the  Judgment  will  be  affirmed. 

WHITE,  MOUNT,  HADJ^ET.  and  FUI^ 
LBHTOX,  JJ.,  concur.  BEAVIS,  C.  J.,  and 
ANDEBS,  J.,  concur  In  the  result 


(27  Waah.  600) 
THURSTON  COUNTY  v.  WAI/KER. 
^preme  Court  of  Washington.    March  5- 
1902.) 

'  HIOHWAYS-PLE^ADINO— DBDICATION— 
BVIDBWCB. 

1.  Allegation  of  comiriaint  tu  action  for  ob- 
structing highwa;  that  now  and  for  several 
years  past  defendant  has  owned  certain  pr^n- 
1SV9;  that  during  all  of  such  times  there  has 
existed  a  lawful  highway  or  pnblic  road,  30 
feet  wide,  acroaa  said  premises,  which  highway 
was  and  is  for  the  use,  travel,  and  accommo- 
dation of  plaintiff  aud  the  public  in  general; 
in  coDueotion  with  allegntion  that  no  other 
highway  or  public  road  exists  across  the  prem- 
ises,—is  sulHcient  to  allow  proof  of  existence 
of  a  road  established  by  prescription,  dedica- 
tion, or  otherwise. 

2.  A  dedication  of  a  public  road  Is  shown 
where  defendant  marked  out  a  line  for  a  road 
across  his  premises,  stating,  if  the  rosd  officer 
wanted  to  open  it,  he  conld,  and  suhseqaently 
put  it  in  shape  in  connectioo  with  such  officer, 
and  it  wan  tlit^reafter  kept  in  shape  at  public 
expense  till  defendant  put  fences  across  it. 
which  he  removed,  substituting  gates  in  their 
place,  under  agreement  with  the  ooufity  com- 
missioners that  in  consideration  of  the  aban- 
donment of  a  certain  other  route  for  a  road  be 
granted  the  right  of  way  for  the  road  in  ques- 
tion, claimed  to  have  been  dedicated  to  the 
county,  and  would  immediately  substitute  gates 
for  tlie  fences,  and  remove  the  gates  at  a  cer- 
tain time. 

Appeal  from  superior  court,  Thurston  coun- 
ty; O.  V.  Linn,  Judge. 
Action  by  the  county  of'Tlinrston  against 
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Henrj  Walker.  Jndgmeat  for  plaintiff.  De- 
foDdant  appeal&  Affirmed. 

a.  a  Israel  and  H.  L.  Forrest,  tor  appe^ 
laat  Qeo.  H.  Fmik,  for  respondent 

WHITE,  J.  This  Is  an  action  to  compel 
the  appellant  to  remove  obstructions  from 
an  alleged  highway,  and  for  an  order  for- 
ever forbidding  and  restraining  any  obstruc- 
tion of  the  said  highway  by  the  appellant,  his 
heirs  or  assigns.  The  second  allegation  of  the 
complaint  Is  as  follows:  "That  the  defendant 
In  this  action,  Henry  Walker,  is  now,  and 
for  some  years  last  past  has  been,  the  owner 
and  in  possession  of  the  following  described 
premises  situated  in  Thnrston  county,  Wash- 
ington, to  wit,  the  southwest  quarter  of  the 
northwest  quarter  of  section  8,  township  19 
north,  of  range  2  west  of  the  Willamette  me- 
ridian; that  daring  all  of  the  times  in  this  par- 
agraph of  this  complaint  mentioned  there  has 
existed  a  lawful  highway  or  public  road  thirty 
feet  In  width  extending  across  a  portion  of  said 
forty  acres  above  described  In  this  paragraph 
of  the  complaint  which  highway  was  and  Is 
for  the  use,  travel,  and  accommodation  of  said 
plalntitf  and  all  of  inhabitants  and  of  the  pub- 
lic In  general;  that  no  other  highway  or  public 
road  alsts  across  the  said  premises  of  the 
defendant  except  the  one  hereinbefore  refer- 
red to."  The  third  allegation  of  the  com- 
plaint is  to  the  effect  that  for  a  period  of 
several  months  prior  to  the  commencement  of 
this  action  the  appellant  wrongfully  and  un- 
lawfully obstructed  the  said  highway  by  pla- 
cing fences  and  gates  across  the  land  describ* 
ed  In  the  second  paragraph  of  the  complaint 
and  that  the  appellant  still  continues  to  main- 
tain said  obstructions  at  said  two  points,  and 
will  In  the  future  continue  to  maintain  them 
unless  required  and  ordered  by  the  court  to 
remove  the  same.  The  answer  denied  all  but 
the  ownership  of  the  tract  of  land  described 
in  the  complaint  The  only  way,  in  1893,  and 
for  some  years  prior  to  that  time,  and  now, 
to  pass  from  the  Olympla  and  Kamllchle 
road  in  section  2,  township  18  N.,  range  8 
W.,  to  Hunter's  Point  In  Thurston  county,— 
a  distance  of  a  little  over  mites,— was  and 
is  along  a  road  which  ran  tbrougn  the  lands 
of  the  appellant  described  In  the  complaint 
<ff  through  lands  of  the  appellant  adjoining 
the  lands  described  In  the  complaint  It  Is 
claimed  by  the  respondent— at  least  Inferen- 
tially— that  this  road  was  a  public  road  by 
prescription.  The  evidence  In  the  case  leaves 
this  matter  In  doubt  and  Is  far  from  being 
sufficient  to  estabtlsb  a  highway  by  prescrip- 
tion through  the  appellant's  land.  The  com- 
missioners of  Thurston  comity,  however,  as 
we  Infer  from  their  acts,  as  early  as  1803  as- 
sumed that  the  road  through  the  appellant's 
land  was  a  public  road,  and  undertook  to 
make  more  definite  and  certain  Its  location, 
and  to  that  end  appointed  viewers  and  a  sur- 
veyor to  view  and  survey  the  same,  as  au- 
thorised under  section  8788,  Balliuger's  Ann. 


Codes  &  St  When  the  parHes  engaged  lo 
viewing  the  road  came  to  the  premises  of  ap- 
pellant he  met  them  with  objections  to  the 
route  they  were  following,  and  stated  to 
them  that  if  th^  would  permit  the  route  to 
be  changed  from  snch  route  to  a  point  fn^ 
thor  east— being  the  place  where  the  coonty 
now  claims  the  road  to  be^— be  would  give 
the  right  of  way  for  a  toad  at  that  place. 
The  survey  was  continued  over  the  land  ob- 
jected to,  and  Is  known  as  the  "McFaddoi 
Snrvey,"  bnt  no  effort  was  ever  made  fo  open 
or  travel  the  portion  of  appellant's  land  over 
which  this  surv^  ran.  In  the  fall  of  1895  or 
spring  of  1896  the  appellant  aided  by  the 
witness  Llbby  and  his  sons,  went  upon  the 
appellantfs  land  at  the  place  where  the  ap- 
pellant said  he  wa^  willing  to  have  the  road 
laid  out  and  marked  out  a  tine  for  the  road 
.at  that  place,  the  appellant  stating  that  If 
the  overseer  wanted  to  open  up  this  he  could 
have  the  road;  If  not  he  would  fight  the 
old  (McFadden)  survey.  The  road  was  there* 
after  put  In  shape  so  that  it  could  be  travel- 
ed, the  labor  expended  being  partly  donated 
by  appellant  and  the  witneus  Libby  and  part- 
ly performed  nnder  the  supervision  of  the 
road  supervisor  at  public  expense.  Prom  that, 
time  forward  until  the  latter  part  of  the  year 
1398  all  persons  having  occasion  to  travel 
to  and  from  Hunter's  Point  crossed  the  prem- 
ises of  appellant  over  the  road  in  controversy 
without  objection  on  the  part  of  the  appet 
lont  and  the  said  road  was,  under  the  super- 
vision of  the  road  supervisor,  kept  open  and 
In  a  condition  for  travel  at  public  expense. 
There  Is  some  evidence  tending  to  show  that 
In  1897  or  1S9B  the  appellant  protested  to  the 
road  supervisor  that  the  road  was  nof  a  pub- 
lic road.  During  the  year  1898  trouble  aros* 
between  the  witness  Libby  and  the  appellant 
and  appellant  thereupon  caused  to  be  erected 
across  the  road  upon  his  premises  fences  In 
two  different  places,  the  effect  being  that  the 
witness  Llbby,  whose  place  was  situated  fur- 
ther down  towards  Hunter's  Point  than  the 
place  of  the  appellant  was  completely  cut  off 
from  access  to  the  highway  leading  from 
Hunter's  Point  to  the  Olympla  and  Kamllchle 
road.  In  tbe  early  part  of  the  year  1899  steps 
were  taken  on  behalf  of  the  county  of  Thurs- 
ton looking  towards  the  commencement  of  s 
suit  against  the  appellant  to  compel  the  re- 
moval of  the  fences.  Appellant  learning  of 
these  proceedings,  came  with  his  attorney  be* 
fore  the  board  of  county  commissioners  of 
Thurston  county,  then  In  session,  op  the  1st 
of  March,  1809.  and  entered  Into  an  agree- 
ment with  the  board  as  follows:  **rhe  propo- 
sition that  Henry  Walker,  In  consideration  of 
the  abandonment  by  the  county  of  Thurston 
of  the  route  surveyed  for  a  road  through  Mr. 
Walker's  land,  and  objected  to  by  him  at  the 
time  of  the  survey:  He  grants  to  the  coimiy 
the  right  of  way  for  the  road  as  now  claimed 
to  be  dedicated  to  the  county,  Mr.  Walk» 
agreeing  to  put  gates  where  the  fence  now 
ci-osses  the  road  Immediately,  and  iritbla 
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eight  mwitlis  to  fmoe  bU  land  bo  that  tiiere- 
af  ter  the  road  may  be  paMte  without  obstra^ 
tlon."  The  board  accepted  this  proposition, 
and  no  further  steps  were  taken  to  remove 
the  fences.  The  antellant  claims  that  the 
board  of  commissioners  agreed  to  smrrey  the 
line  BO  he  could  buUd  his  fences  along  the 
rmid.  But  this  was  not  Incorporated  In  the 
agreement  entered  lipon  the  mbrates  of  the 
board,  and  It  Is  doubtfnl  whetha  the  agree- 
ment to  surrey  the  road  formed  any  part  of 
the  abore  agreement.  Appellant,  after  enters 
Ing  Into  the  said  agreement  with  the  bwrd, 
Immediately  pat  up  gates  at  the  two  points 
wha>e  be  had  obBtructetf  tSie  road  by  the 
erection  of  fences.  At  the  expiration  of  the 
eight  months  he  not  only  refused  to  remove 
the  gates,  but  [coceeded  to  lock  the  same, 
and  deny  the  puUlc  the  right  to  use  raid 
road,  hereupon  this  suit  was  brou^t.  The 
court  found  In  faror  of  the  respondent,  from 
which  flndlng  the  appellant  appealed. 

The  road  winds  In  a  serpentine  way  from 
gate  to  gate,  but  runs  practically  upon  the 
ground  Intended  to  be  dedicated  t<a  a  road  as 
testlfled  to  by  the  witness  Ubby,  and  prac- 
tlcalty  within  the  lines  described  In  the  com* 
plaint  It  Is  objected  that  the  allegation  In  the 
second  paragraph  of  the  complaint  "that  dur- 
ing all  of  the  times  *  *  •  there  has  e& 
Isted  a  lawful  highway  or  pnUIc  road  tbtxty 
feet  In  width  eztenffitag  across  a  porUoD  of 
said  forty  acres  above  described  1q  this  par* 
agraph  of  the  complaint,  whldb  highway  mis 
and  is  for  the  use,  travd.  and  accommoda- 
tion of  the  said  plalntlUE  and  all  of  Inhaldt- 
ants  and  of  the  public  In  geoenl,"  la  not 
equivalent  to  an  allegation  that  at  the  time 
combined  <tf  and  at  the  time  of  the  com- 
mencement of  this  action  there  existed  upon 
appellant's  lands  a  regularly  establisbed  and 
open  road  or  thoroughfare,  and,  in  ordw 
to  maintain  the  cause  of  action  sought  to  be 
set  forth,  such  facts  must  be  alleged  and 
proven.  We  think  llils  allegation,  couiMed 
with  the  allegation  that  no  other  hl^woy 
or  public  road  exists  across  the  said  prem- 
tees  of  the  defendant  except  tbe  one  herein- 
before ref  eired  to,  is  suffldeotly  Ixood  to  al- 
low facts  to  be  proven  to  estabUsfa  a  road  by 
prescription,  dedication,  or  otberwiae. 

The  other  asslgnmmt  of  error  is  that  the 
the  court  diould  have  granted  a  nonsuit  and 
dismissed  the  respondent's  'action  after  the 
respondent  had  rested  its  case  In  chief.  The 
only  question  under  this  assignment  te,  hre 
the  facts  whidi  we  have  set  forth  snfflelent  to 
establish  a  dedication  et  a  pnUte  road  where 
the  gates  .were  built  by  the  appelant?  The 
acts  of  the  appellant  in  the  fall  of  1805  and 
the  spring  of  1886  In  opoibig  the  road,  In 
connection  with  his  declarathwa  at  the  time. 
Indicate  that  be  Intended  to  and  did  dedicate 
*t  at  the  place  opened  to  the  public  use  as  a 
road.  It  is  not  easentlal  to  the  validity  of  an 
express  dedication  that  there  should  be  any 
precise  form  of  words  used,  ma  that  there 
Hhould  be  any  written  Instrument.  "An  Im- 


pUed  dedlcati(m  Is  one  arising  by  (^(teratton 
of  law  from  the  acts  of  the  ownw.  It  may 
exist  without  any  exprem  grant,  and  need 
not  be  evidenced  by  any  writing:  ncnr,  indeed, 
by  any  form  ot  wwds.  <Mral  or  written.  It  is 
not  founded'on  a  grant,. nor  does  It  necessari- 
ly presuppose  ime,  but  It  is  founded  on  the 
doctrine  of  equitable  cstc^p^  As  said  by 
supreme  eowt  of  the  UiUted  States,  'the  law 
coQSlders  it  in  the  nature  ot  an  estoppd  In 
pate,*  and  holds  It  Inevocable.  It  may  he  es- 
taUlshed  by  evidence  <A  conduct,  and  in  many 
ways.  In  one  case  It  was  declared  that  'the 
autiiorttles  show  that  dedications  have  berai 
established  in  every  conceivable  way  by 
which  the  intuition  of  the  party  could  be 
manifested.*  If  the  dtmor's  acts  are  such  as 
Indicate  on  intention  to  annro^ate  the  land 
to  the  public  use,  thai,  upon  acceptance  by 
the  pul^lc,  the  dedication  becomes  complete." 
HUiott,  Bonds  &  S.  (2d  B».)  1 128.  His  agree- 
ment afterwards  made  with  the  county  com- 
missioners amounted  to  a  condrmatlon  on  the 
part  of  the  appellant  of  the  previous  dedica- 
tion, and  the  erection  of  the  gates  under  the 
drcumstences  does  not  rebut  the  mtention  to 
dedicate  the  road,  but  is  to  be  considered  in 
connection  with  his  agreement  with  the  com- 
mlssloncrs.  and  is  evidence,  when  so  consid- 
ered, of  a  dedication.  The  public  as  well  as 
IndividualB  have  a  fight  to  rely  on  the  con- 
duct of  the  owner  as  indicative  of  his  Intent 
If  the  acta  are  such  as  would  fairly  and  rea- 
sonably lead  an  ordinarily  prudent  man  to 
inf^  Intent  to  dedicate,  and  they  are  so  re- 
ceived and  acted  upon  by  the  public,  the  own- 
er cannot  after  acceptance  the  public, 
recall  the  appropriation.  Id.  8  124. 

We  conclude,  th«%fore,  that  the  Judgment 
of  the  court  below  must  be  and  It  Is  affirmed, 
with  costs  to  the  re^Mudent 

REAVIS,  C.  J.,  and  DUNBAR,  FULLBR- 
TON,  HADLEy.  ANDERS,  and  MOUNT,  JJ.. 
concur. 


m  Kaa.  888> 

BURNETT  v.  HIJraHAW. 
(Supreme  Coart  of  Kansas.  Division  No.  1. 
March  8,  1902.)  . 
DIRE^rnKO  VERDICT. 

In  au  action  for  breach  of  a  contract 
where  the  defense  was  that  there  had  been  no 
consent  or  detiver^  of  the  agreement,  it  was 
error  to  direct  a  verdict  for  defendant  where 
there  was  evidence  tending  to  show  such  de- 
livery. 

Error  from  district  court,  Beho  county; 
M.  P.  Simpson,  Judge. 

Action  by  J.  O.  Burnett  against  W.  H. 
Hlnshaw.  Judgment  for  defendant  Plain- 
tiff brings  error.  Reverse. 

Ai^ed  before  DOSTKR,  C.  J.,  and  JOHN- 
STON, ELLIS,  and  POLLOCK,  JJ. 

James  McKlnstry  and  W.  6.  Faircblid,  for 
plaintiff  In  error.  W.'  M.'  WhlteUw  and  Jo- 
seph Taggart  for, defendant  in  errw. 
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PEU  tlURIAM.  This  was  a  suit  for  dam- 
ages tot  Tlolfttloii  of  a  written  agreemeat. 
The  defense  was  that  the  agreemoit  bad 
never  taken  effect  by  final  consent  to  Its 
terms  and  dtilreir  of  It  to  the  obligee.  At 
the  dose  of  tbe  plaintiff's  teritlmonr  tbe 
court  directed  the  Jul?  to  return  a  verdict 
for  the  defendant,  which  was  done.  This 
was  error.  There  was  evidence  tending  to 
show  tiiat  the  contract  was  finally  assented 
to  and  delivered. 

The  Judgment  Is  reversed,  and  a  new  trial 
ordored. 


'Ci  Kan.  888) 

DOUGLASS  et  al.  v.  FRAZIEB. 
(Snpreme  Court  of  Kansas,  DivlBion  No.  1. 
March  8.  1902.) 

SUPREME  COURT— jnORISDICnCW. 
Where  the  amount  In  oontroversy  on  ap- 
peal is  less  than  the  sum  required  to  give  ju- 
risdictioD  unless  the  judge  below  certifies  that 
the  case  belongs  to  one  of  the  excepted  class- 
es, the  court  cannot  take  jurisdiction  with- 
out the  Btatatory  certificate,  though  It  may 
perceive  that  the  case  belongs  to  the  excepted 
classes. 

Error  from  court  of  appeals,  Northern  de- 
partment. Eastern  division. 

Action  by  S.  A.  Frazier  against  John  C. 
Douglass  and  others.  Judgment  for  plaintiff 
■was  affirmed  by  the  court  of  appeals  (62  Pac. 
lllS),  and  defendants  bring  error.  Dismiss- 
ed. 

Argued  befwe  DOSTBR,  C.  J.,  and  JOHN- 
STON. BLLIS,  and  POLLOCK,  JJ. 

John  G.  Douglass,  tor  ^alntlfls  In  rarer. 
O.  D.  Walker,  for  defendant  In  errur. 

PEB  CURIAM.  Tbe  amonnt  Invcdved  In 
this  case  Is  not  stated  In  the  record.  Ac* 
cording  to  the  ccmtentlon  of  ttie  plaintiffs  In 
error,  It  te  the  whc^e  of  the  taxes  cm  a  tract 
of  limd,  and  amounts  to  nu>re.  than  flOO. 
According  to  the  defebdant  In  errw,  It  Is 
only  cnrtaln  Illegal  taxes,  and  therefore  does 
Hot  amount  to  9100.  This  lattn  view  Is  cor- 
rect. The  amount  In  controversy  is  less  than 
the  sum  required  to  ffive  ns  Jurisdiction,  save 
vfhm  the  Judge  of  the  court  bdo^v  certifies 
the  case  to  ttelong  to  one  of  the  excepted 
classes.  Bvrai  although  we  may  perceive 
that  tbe  case  does  belong  to  an  excepted 
class,  we  caimot  take  jurisdiction  without 
the  statutory  certificate.  Loomis  v.  Bass,  48 
Kan.  26,  28  Pac.  1012;  Grant  v.  Bobb  (Kan.) 
67  Pac.  852. 

Tbe  case  is  ther^ore  dismissed. 


(64  Kaa.  886) 

DUSTON  T.  FOSTER. 
fSnpreme  Court  of  Kansas,  Division  No.  1. 

March  8,  1902.) 
TRANSCRIPT  ON  APPBAl^AUTHBNTICATION. 

1.  Before  Uie  court  on  appeal  acquires  juria- 
dfction  of  a  case  brought  up  on  a  transcript,  it 
must  be.  duly  authenticated,  and  it  must  ap- 


pear from  the  certificate  of  the  dork  of  tbe 
court  that  a  complete  transcript  of  all  the  pro- 
ceedings is  included. 

S&  A  transcript  on  am>Ml  cannot  be  authenti- 
eated  by  the  judges  of  tbe  court. 

Error  from  district  court,  Washington 
county;  F.  W.  Sturges,  Judge. 

Action  by  R.  L.  Foster ,  against  Monroe 
Duston.  From  a  judgment  of  the  district 
court,  Duston  brings  error.  Reversed. 

Argued  before  DOSTER,  G.  J.,  and  JOHN- 
STON. ELLIS,  and  POLLOCK,  JJ. 

Cbas.  Smith.  Edgar  Bennett,  T.  P.  Bonc^, 
aod  Fred  Powell,  for  idalntlff  in  error.  J.  W. 
Rector,  Nell.  F.  Uraham,  and  Jose^  O.  Lowe, 
for  dtf endant  in  errw. 

PER  CURIAM.  Monroe  Duston  and  R.  L. 
Foster  were  candidates  for  coanty  treasure 
of  Washlngtw  connty,  and  the  result  of  the 
Section,  as  declared  by  the  board  ot  can- 
vassOTB,  was  that  Duston  was  elected.  A 
nmtest  was  initiated  by  Foster,  and  a  large 
volume  of  testimony  waa  takm  btioro  tbe 
contest  court,  and  many  rulings  mad^  afta- 
which  Judgment  was  given  for  Dnsttm.  Fos- 
ter attempted  to  take  the  case  on  errw  to 
the  district  court,  but  the  transcript  of  the 
record  taken  up  was  aot  authenticated,  and 
when  the  point  was  made  in  the  district 
court  It  was  overroled.  In  the  absence  of 
an  authenticated  record  no  r^lew  can  be 
bad.  To  ffbvlate  this  objection.  attaitl(m  is 
called  to  a  stipulation  agreeing  that  the  orig- 
inal bill  of  exceptions  might  be  withdrawn 
from  the  record  and  considered  as  an  au- 
thentic copy  of  the  same,  and  that  the  Is- 
snes  should  be  heard  and  determined  as 
though  It  were  a  copy  Instead  of  the  origi- 
nal. The  stipulation  applies  to  the  bill  of 
exceptions  alone,  and  has  no  refwence  to 
matters  of  record  out^e  of  the  bill  of  vl- 
ceptlons.  nor  to  the  antb«itlcati<m  of  tiie 
recmrd.  Tbe  pleadings,  processes,  orders,  etc., 
which  are  a  matter  of  record,  and  cannot 
properly  be  Included  in  a  bill  ot  exception*, 
are  not  affected  by  the  stipulation.  A  re- 
view cannot  be  had  on  either  the  original 
or  copy  of  the  bill  of  exceptions  al<me,  and 
can  only  be  based  on  the  entire  record  of 
the  contest  Before  a  reviewing  court  ac- 
quires Jurisdiction  of  a  case  brought  up  on 
a  transcript,  It  must  be  duly  antbmticated, 
and  It  must  appear  from  tiie  certificate  of 
the  clerk  of  the  court  that  a  complete  tran- 
script of  all  tiie  proceedings  is  Included. 
Moore  V.  Cutler,  18  Kan.  607;  Bums  T..Burd- 
gett,  10  Kan.  162;  Whitney  v.  Harris,  21 
Kan.  96:  Eckert  v.  McBee,  25  Kan.  706; 
Weaver  v:  Hall,  33  Kan.  619.  7  Pac.  238: 
Neiswender  v.  James,  ti.  Kan.  -MS.  21  Pac. 
573;  Commissioners  v.  Scott,  51  Kan.  189, 82 
Pac.  919;  Westbrook  t.  Sehmaus,  51  Kan. 
214,  32  Pac.  892;  Byen  v.  Leavenworth 
Lodge.  64  Kan.  321.  38  Pac.  302;  Cook  v. 
CballlSB.  65  Kan.  363,  40  Pac.  643;  Barger 
T.  Sample  (Kan.  Sup.)  61  Pac.  102T. 

A  transoipt  cannot  be  auth«nticated 
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tbe  }ud^  of  the  court  btit  the  clerk  of  the 
court  should  bare  authenticated  It  There 
being  no  valid  transcript,  the  district  court 
WB8  without  jurisdiction,  and  the  case  should 
have  been  dismissed  by  It  Its  judgment 
wIU  therefore  be  reversed  and  the  cause  re- 
Bianded,  with  dhrectlona  to  At^mi^^  the  pro- 
ceeding In  error. 


(M  Kan.  MQ 

STATE  T.  SUNNAPRANfc 

SUXXAFRANK  v.  STATE. 

fSupreme  Court  of  Kaoaaa.  Division  No.  1. 

March  8,  1902;) 

CRIMINAL    LAW— MOTION    TO  QUASH— AT- 
TEMPT TO  RAPE^INSTRUCTIONS. 

'  1.  The  qneation  that  no  prelimlnarr  exami- 
nation was  bad  caunot  be  raised  by  motion  to 
quash,  but  by  plea  in  abatement. 

2.  An  instruction  that  If  defendant  did  any 
oue  of  the  sereral  acts  stated,  with  intent  to 
commit  the  offense  of  rape,  it  would  amount 
to  an  attempt  to  commit  the  crime,  vhere  one 
of  the  acts  stated  T^as  entering  the  room  of 
IwoBecutrix,  was  reversible  error. 

Appeal  and  error  from  district  coort.  Pratt 
county;  P.  B.  GlUett,  Judge. 

John  Sunoafrank  was  convicted  of  crime 
and  appeals,  and  brings  error  coram  nobis. 
Judgment  of  conviction  reversed,  and  Judg- 
ment denying  tbe  writ  coram  nobis  affirm- 
ed. 

Argued  before  DOSTER,  O.  J.,  and  JOHN- 
STON, ELLIS,  aod  POLLOCK,  JJ. 

Cbas.  H.  Apt  tor  a^^ant  A  A.  God- 
ard,  Atty.  Gen.  and  Wm.  Barrett  Co.  Atty., 
for  the  State. 

.  PER  CURIAM.  Prosecution  for  attempt 
to  commit  rape,  in  which  tbe  defendant  was 
eonvicted.  On  a  motion  to  quash,  defendant 
se^s  to  raise  the  question  that  no  j>rdlm- 
inary  examiuatlon  was  had.  That  point  Is 
not  available  on  a  motion  to  quash,  but 
should  have  been  raised  by  a  plea  in  abate- 
ment 

In  an  instruction  tbe  court  erroneously 
said  that  the  tfttense  charged  was  character- 
ized as  rape.  This  error,  however.  Is  not  so 
material  as  another,  where  tbe  court  In  the 
tenth  Instruction  chained  the  jury  that  if 
the  defendant  did  any  one  of  several  acts 
stated,  with  Intent .  to  commit  the  offense, 
it  would  amount  to  an  attempt  to  commit 
the  crime  (rf,rape,  and  they  should  find  him 
gnil^.  One  ot  the  acts  stated  was  entra* 
Ing  the  room  occupied  by  bis  daughter.  To 
constitute  an  attempt  to  commit  rape,  there 
must  be,  not  only  an  intent  to  commit  tbe 
offense,  but  some  act  towards  its  commis- 
sion. "Overt  acts  toward  the  commission  of 
rape  must  be  proven  before  there  can  be  a 
oonvictlun,  and  the  attempt  should  progress 
snffldently  toward  execution  to  clearly  show 
the  criminal  intent  of  tlie  defendant."  In 
r«  Lloyd,  51  Kan.  501,  33  Pac.  307. 

Under  the  circunutances  of  this  case,  tbe 
arrora  in  the  l&steuctiiHis  are  deemed  to  be 


^judicial  and  to  require  a  new  ttlaL  '  The 
judgment  of  convlotion  most  thwefore  be 
reversed. 

The  second  proceeding  Is  coram  doMs,  and 
an  examination  of  the  grounds  alleged  aat- 
isfies  us  that  none  of  them  are  sufficient 
to  entitle  the  defendant  to  tbe  writ  asked. 
A  new  trial  havlnc  beoi  obtained  «i  tbe 
appeal,  the  purpose  of  the  defendant  has 
been  acc<nn]^lBhed.  In  -riew  of  the  recent 
decisions,  however,  we  think  the  court  ruled 
CMTectly  In  denying  the  writ  at  coram  noMs. 
and  Its  judgment  in  tiiat  proceeding  will 
therefore  be.  affirmed. 


(64  Kan.  SU) 

ATCmSOX.  T.  ft  &  F.  HT.  CO.  SCAGOS. 
(Supreme  Court  of  Kansas.  XMvliton  No.  1. 
Mardi  8,  1902.) 

APPEAL— REVIEW— RECORD— FINDINGS- 
ISSUES.  I 

.  .  1.  Where  the  evidence  is  not  In  tbe  record, 
and  no  motion  for  a.  new  trial  was  made  in 
the  court  below,  a  party  at  whose  instance 
special  qneHtious  were  sabmftted  to  tiie  jury 
will  not  he  heard  to  contend  that  the  anawere 
to  such,  questions  must  be  Ignored  because  they 
mate  to  issues  not  within  the  pleadings. 
-  2.  In  such  case,  In  the  absence  of  proper 
evidence,  this  court  cannot  say  tbaft  vuch  que»- 
tions,  and  the  answers  thereto,  do  not  refer, 
to  matters  treated  by  the  parties  as  in  i^ue  in 
the  court  below.  ■ 
(SyRabas  by  the  Court.) 

Error  from  district  court,  Wyan'dotte"  coun- 
ty;   E.  L.  Fischer.  Judge. 

Action  by  Albert  Scaggs  against  the  Atchi- 
son, Topeka  &  Santa  F6  Railway  Compuiy. 
Judgment  for  i^aintiff.  I>efendant  brings 
error.    Affirmed.  ) 

Argued  before  DOSTER,  O.  J.,  and  JOHN- 
STON, ELLIS,  and  POLLOCK,  JJ. 

A.  A.  Hurd,  and  O.  J.  Wood,  for  plaintiff 
In  error.  Miller  ft  Heraid,  for  defendant  In 
errw. 

ELLIS,  J.  'nie  plaintiff  below  was  an 
employ^  of  the  railway  company,  and  was' 
Injured  while  loading  scrap  iron.  In  his  pe- 
tition he  made  sundry  general  allegations  of 
negligence  against  the  company,  and,  in  con-' 
cltlBion,  charged  that  hts  injuries  were  the 
result  of  certain  specific  acts-  of  negligence' 
on  Its  part  On  a  trial  before  a  jury  be  re-^ 
covered  judgment  In  the  district  court  of 
Wyandotte  county  for  J200.  The  Jury  re-' 
tamed  answers  to  c^eclal  questions  of  fact 
submitted  to  them  at  tbe  instance  of  tbe 
railway  company,  and  the  latter.  moTed  foe 
judgment  on  the  special  findings,  to  the 
ov«rruUng  of  which  th^  excepted,  and, 
without  flilng  a  motiw  for  ^  new  trial,  took: 
the  case  to  the  appellate  court  uptm  a  tran- 
script for  review.  Tbe  sole  qnestltm,  thwe- 
fore, for  determination^  Is  whether  the  cmtrt  ■ 
committed  error  in  overruling  the  motion  toe 
judgment  on  the  findings,  notwithstanding 
the  general  verdict  It  Is  practically  admit" 
ted  that  tbe  findings  snstain  the  goieral  v^: 
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diet,  bat  it  Is  insisted  that  flndinga  number- 
ed 16>  17,  and  IS  r^te  to  a  charge  ot  negli- 
gence on  tbe  part  of  the  company  not  spe- 
cified in  tbe  petition,  nor  within  the  issues 
In  thfr  case.  Without  these  findings  tbe 
Judgment  could  not  be  sustained,  and  It  la 
contended  that  they  should  be  Ignored.  The 
evidence  taken  at  the  trial  .is  not  in  the 
record,  and  we  are  unaUe  to  say  what  Is-, 
sues,  if  any,  may  have  been  treated  by  the 
parties  as  though  they  were  covered  by  the 
ideadlngs,  whoa  in  fact  tiiey  were  not  so 
Included.  This  court  has  freqncsitly  held 
that,  where  the  parties  in  tbe  trial  court 
treat  a  qnestlon  as  though  It  were  properly 
raised  in  tbe  pleadings,  tbe  case  will  be  here 
regarded  as  tlioi^h  such  were  tiie  fact,  or  as 
It  would  have  been  bad  an  amendment  been 
made  to  conf<n:m  to  the  proofs.  The  rail- 
way company,  having  asked  to  have  theso 
questions  submitted  to  tbe  jury,  may  not 
here  be  heard  to  urge  that  th^  were  not 
pertln«it,  without  showing  that  the  eubject- 
matter  to  which  they  relate  was  regarded 
the  court  and  parties  below  as  irrelevant; 
and  having  failed  to  have  the  answers  strick- 
en out  in  the  court  below,  or  to  file  a  motion 
for  a  new  trial,  the  answers  to  these  ques- 
ti<Hi8  must  be  considered  In  this  court  pre- 
cisely as  are  tbe  answers  to  the  other  ques- 
tions submitted. 

The  Judgment  of  the  court  b^ow  is  af- 
firmed. All  the  Justices  cmcnrrlng. 


(64  Kao.  69) 

KNIOHT  T.  BIRBOnR. 
(Snpreme  Court  of  Kansas,  Division  No.  2. 
March  8.  1902.) 

APPEAL— REVIEW— DISMISSAL. 
Where  a  .decree  of  the  district  conrt 
awarding  a  maadatorj  injunction  has  been 
complied  with,  and  the  writ  obeyed,  this  court 
will  not  consider  a  proceeding  in  error  brought 
to  reverse  such  decree,  when  it  appears  that 
the  subject  of  the  order  Is  no  longer  in  ex- 
istence. 

(Syllabus  by  the  Court.) 

Brror  from  district  court,  Shawnee  county; 
Z,  T.  Hazen,  Judge. 

,  Application  by  A.  Hlrbour  for  writ  ol 
mandamus  t0  3.  M.  Knigbt.  Judgment  for 
plaintiff.  Defendant  brfiDgs  error.  Dismissed. 

Argued  before  SMITH,  CUNNINGHAM, 
and  GKEBXE.  JJ. 

W.  F.  Bchoeh,  for  plaintiff  in  error.  O.  F. 
Spencer  and  Trbutman  &  Stcaie^  for  defend- 
ant in  error. 

SMITH.  J.  This  was  an  injunction  snit 
Ihvcdving  the  poesessory  right  to  a  corpse. 
The  plaintiff  In  error  Is  an  undertaker.  In 
Jaunary,  1900,  a  man  was  killed  by  the 
cars  In  the  city  of  Tcqwka.  Plaintiff  in  er- 
ror took  possession  of  the  body  without  au- 
thority of  any  of  the  Mends  or  kin  of  the 
deceased.  On  learning  that  tbe  dead  man 
had  rolatlves  la  Ohio,  and  that  It  would  be 


necessary  to  send  tbe  body  there  for  bnriaL 
the  plaintifl  in  error,  under  the  dalm  that 
in  8u<^  taaea  the  rules  of  the  board  oC  health 
required  the  remains  to  be  Pleased  In  a  me- 
tallic casket,  prepared  the  body  for  shlixnent 

.in  a  coflto  tbe  mihimum  price  oC  whidi  he 
stated  to  be  9300.  Two  frtrads  and  bnsl- 

.  ness  associates  of  the  deceased  n^otlated 
with  another  undertaker,  who  agreed  to  fur- 
nish a  metallic  lined  casket  for  $125.  The 
plaintiff  in  error  refused  to  surrender  posses- 
sion of  the  body.  An  administratM  of  the 
estate  of  the  dead  man  was  at  once  i^ipoint- 
ed,  and,  after  communicating  with  a  sister 
of  the  deceased,  he  brought  this  action,  pray- 
ing for  a  mandatory  injunction  against 
Knight,  compdliug  him  to  surrender  poooos 
aion  of  the  corpse  and  d^ver  it  to  Um.  The 
trial  court  grafted  to  the  administrator  the 
relief  sought  Tbe  body  was  turned  over  to 
the  undertaker  who  furnished  the  cheaper 
coffin,  and  was  shli^ved  by  defendant  in  eiv 
ror  to  Toledo,  Ohio. 

The  plataitiff  In  error  complains  of  tbe 
Judgmoit  of  the  district  court,  and  insists 
that  mandatory  writs  ot  Injunctitm  are  un- 
known to,  and  tmantborlzed  In,  our  prac- 
tice, and  ttiat  the  administrator  bad  no  sucb 
property  rights  In  the  c<wp8e,  with  which  he 
could  maintain  the  suit  His  coimsel  states 
In  his  brief.  "We  are  now  In  this  court  ast- 
ing  that  all  things  lost  by  reason  of  the  error 
of  the  court  below  be  restored  to  us  by  this 

.tribunal."  It  Is  apparoit  that  no  order  w 
Jndgmmt  of  this  court  can  restore  to  the 
plaintifl  In  error  the  possession  of  tbe  cada- 
ver which  he  surrendered  under  the  decree 
of  the  district  court  For  two  years  past 
the  body  has  rested  In  a  cemetery  in  Ohio. 
It  is  no  longer  the  subject-matter  of  con- 
troversy between  rival  tmdmakers.  While 
courts  of  equity,  havbig  the  parties  before 
them,  may  co«:ce  obedience  to  th«b-  decrees, 
yet  when  the  subject-matter  of  the  suit  has 
ceased  to  exist  and  any  order  in  respect 
thereto  has  become  Impoestble  of  perform- 
ance, a  conrt  will  not  occupy  Itself  In  consid- 
ering the  possessory  rights  of  the  parties  to 
tbe  thing  in  dispute.  In  such  cases  the  con- 
troversy resolves  Itself  Into  a  moot  case, 
presenting  nothing  to  be  adjudicated  but  tbe 
question  of  costs.  In  a  per  curiam  opintM 
of  this  court  (Parsons  v.  Teitlrick)  found  In 
04  Pac.  1028,  It  was  held  that  where  tbe 
court  below  granted  a  peremptory  writ  of 
mandamus,  directing  the  transfer  of  bank 
stock  to  the  plaintiff,  and  after  proceedings 
in  error  to  the  court  of  appeals  the  bank  be- 
came Insolvent,  ,  and  a  receiver  was  appoint- 
ed, who  disposed  of  all  of  the  assets,  and  wis 
discharged  by  order  of  the  court  appointing 
him,  any  judgm«it  of  this  court  affirming  the 
judgment  below  wonid  be  Impossible  ot  per- 
formance. The  proceedings  In  error  were 
dismissed.   The  court  said:    "It  has  been 

,many  tJmes  held  that  If,  during  the  pen- 
dency of  an  appeal,  the  order  of  mandamus 
Bi^ealed  from  is  obeyed,  or  if  an  order  has 
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liteen  applied  for  and  denied,  and  an  ai^al 
perfected  tberefrom,  and  during  Ita  pendency 
tbe  order,  If  made,  has  become  Impossible 
of  performance,  the  appeal  will  be  dismiss- 
ed. Ellis  T.  Whitaker,  62  Kan.  582,  64  Pac. 
62;  Leet  t.  Board  (Cal.)  47  Pac.  590;  San 
Diego  School  DIst  T,  Board  of  Sup'rs  of 
San  Diego  Co.,  97  CaL  438,  32  Pac.  517; 
State  T.  Board  of  Sup'rs  of  Election,  49  La. 
Ann.  578,  21  South.  731;  People  v.  Sauire, 
110  N.  Y.  666,  18  N.  E.  362;  State  v.  Nap- 
ton,  10  Moat.  369,  25  Pac.  1045;  Bardsley  v. 
Sternberg,  17  Wash.  243,  ^  Pac.  499.  In 
principle,  the  case  at  bar  cannot  be  distin- 
guished. It  is  clear,  the  order  made  from 
which  this  proceeding  In  error  Is  prosecut- 
ed is  now,  by  reason  of  subsequent  -events, 
Incapable  of  enforcement.  The  command  of 
this  court  to  carry  the  same  Into  effect  would 
l)e  nugatory.".  See,  also,  Mlseouri  Pac.  fi. 
Go.  T.  State  (Kan.  Sup.)  56  Pac.  755. 

The  proceedings  in  error  will  be  dlwuissed. 
All  the  juatlces  concurring. 


(64  Kan.  5S4) 

MILLEtt  et  al.  t.  DEMORT. 
(Supreme  Court  of  KansaA,  Division  No.  2. 
March  8,  1902.) 

XICBNSE— OCCUPATION8-OON8TRVCTI0H  OF 
ORDINANCE. 

A  dty  ordinance  imposed  a  license  tax 
upon  "various  calliugs,  trades,  occupations 
and  professiona."  In  the  list  mentioned  upon 
which  such  tax  was  imposed  is  fouud  the 
item.  "All  other  retailers/*  Nowhere  else  in 
the  ordinance  is  there  any  specific  mention  of 
retailers  of  any  kind,  to  which  this  item,  "oth- 
er retailers,"  could  refer.  Held,  that  by  this 
item  a  licence  tax  is  not  imposed  upon  one 
who  retails  harvesting  machines,  because,  as 
to  8n(4i  a  one,  such  item  is  too  va^e  and  nn- 
vertain  to  be  administered.  Held,  further,  that 
under  the  above  circumstances  the  item,  "All 
other  retailers,"  indicated  neither  a  calling, 
trade,  occnpatiou,  nor  profession,  and  hence  is 
not  within  the  scope  of  the  ordinance. 
(t^Uabus  by  the  Oonrt.) 

Emur  from  district  court  Snmner  connty; 
W.  T.  McBride.  Judge. 

Action  by  B.  3.  Miller  and  John  F.  Schon- 
ert  against  James  H.  Demory.  Judgment 
tor  defradant,  and  plaintiffs  bring  error. 
Reversed. 

Argued  before  SMITH,  CUNKINOHAM, 
and  GREENE,  JJ. 

,  Ready  &  Ueady,  for  plaintiffs  In  error.  B. 
Zi.  Woods,  for  defendant  in  error. 

CUNNINGHAM.  J.  Plaintiffs  In  error 
were  engaged  In  the  blacksmith  business  in 
the  city  of  Wellington,  and,  in  connection 
therewith,  sold  reaping  machines,  called  the 
"Milwaukee  Self-Binder,"  some  of  which 
were  sold  on  commission,  and  others,  pur- 
chased by  them  direct  were  sold  on  their 
own  account.  One  of  these  machines  was 
so  sold  to  the  defendant  In  error  on  June  20, 
1898.  Action  was  brought  for  the  price 
thereof  on  December  8,  1898.  Upon  the  trial 
oC  the  action,  and  as  a  defense  thereto,  the 
e7P.-70 


defendant  claimed  that  the  plaintiffs  had 
not  at  the  time  of  the  sale  of  the  binder  to 
him,  paid  the  license  tax  levied  upon  their 
occupation  by  an  ordinance  of  the  city  of 
Wellington,  and  hence,  having  violated  such 
ordinance  in  making  such  sale,  could  not  re- 
cover. The  court  found  this  contention  in 
the  defendant's  favor,  and  rendered  Judg- 
ment again'at  the  plaintiffs  for  costs. 

Plaintiffs  in  error  contenjd  that  there  was 
no  valid  ordinance  levying  any  occupation 
tax  upon  them.  This  leads  us  to  an  exami- 
nation ^f  the  ordinance.  Its  title  Is  as  fol- 
lows; "An  ordinance  iHx>vlding  for  the  levy 
and  collection  of  a  license  tax  upon  various 
callings,  trades,  occupations  and  professions 
pursued  or  carried  on  in  the  city  of  Welling- 
ton, Kansas."  It  prohibits,  under  penalty, 
the  carrying  on  of  "callings,  professions, 
trades  and  occupations"  as  therein  enumer- 
ated, and  follows  with  61  different  specifica- 
tions of  these  callings,  trades,  etc.  No.  40 
of  this  list  (the  one  under  which  It  Is  claimed 
plaintiffs  fall)  is  as  follows:  "All  other  re- 
tailers, $5."  Nowhere  In  the  ordinance,  ei- 
ther before  or  after  this  item  No.  40,  are 
retailers  of  any  kind  mentioned.  Item  No. 
»6  is,  "Hay  or  feed  dealers";  item  38  Is, 
"Produce  or  poultry  dealei%."  This  comes 
the  nearest  mentioning  retailers  of  any  kind 
of  any  of  the  items  contained  In  the  ordi- 
nance, but  those  terms  do  not  necessarily 
mean  retail  dealers.  By  them  a  license  is 
Imposed  upon  any  dealer— wholesale  as  well 
as  retail.  Item  39  la,  "Butchers  or  meat 
markets,"  which  by  its  terms  Imposed  a  tax 
on  an  occupation,  to  wit,  butchers,  and  upon 
a  place  or  location,  to  wit,  meat  markets. 
The  rule  of  ejusdem  generis  requires  us  to 
read  into  item  40  the  word  "like,"  so  that 
after  reading  items  preceding  Item  40,  we 
would  be  required  to  read  that  item,  "all 
other  like  retailers";  but  a  retailer  Is,  in 
Its  abstract  signification,  neither  a  calling, 
pr(tfes8i<m,  trade,  nor  occupation,  and  hence 
does  not  fall  within  the  penal  portion  of  the 
ordinance.  We  are  left  In  a  maze  of  doubt 
and  uncertainty  as  to  whom  Is  meant  by  the 
terms,  "all  other  retailers,"  or  "all  other  like 
retailers."  Nowhere  else  In  the  ordinance  Is 
there  contained  any  indication  whatever  of 
a  purpose  to  levy  an  occupation  tax  upon 
any  person  engaged  Jn  what  Is  generally 
known  as  "retail  business."  No  retail  mer- 
chant of  any  kind,  selling  goods  of  any  char- 
acter. Is  designated  therein;  and  no  one,  we 
feel  assured,  in  reading  this  ordinance  in  Its 
entirety,  would  connect  the  business  of  sell- 
Inp  harvesters  with  that  Indicated  In  Item 
40.  We  think,  so  far  as  this  Item  Is  con- 
cerned, the  ordinance  Is  too  vague.  Indefi- 
nite, and  uncertain  to  be  administered.  "It 
is  manifest  that  an  ordinance  must  be  certain 
and  definite.  In  order  to  be  reasonable.  Ac- 
cordingly courts  have  often  held  ordinances 
void  as  being  vague  and  indefinite."  Beach. 
Pub.  Corp.  S  515.  It  does  not  seem  to  re- 
quire the  citation  of  authority  to  sustain  the 
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proposition  that  one  canno't  be  made  to  re- 
spond as  a  criminal  for  the  Infraction  of  a 
municipal  by-law,  except  that  by-law  sball 
be  of  a  character  sufficiently  certain  and 
definite  to  apprise  the  ordinary  man  of  the 
character  and  Quality  of  the  offense  thereby 
created.  This  we  do  not  think  the  ordinance 
in  question  did,  and  we  are  constrained  .to 
hold  that,  so  far  as  the  business  oir  the  plain- 
tiffs in  error  Is  concerned,  It  did  not  lay  upon 
them  an  enforceable  license  tax;  consequent- 
ly, that  they  were  not  reprehensible  in  not 
having  paid  such  tax,  and  the  court'waa  In 
error  In  excusing  the  defendant  from  the 
payment  of  a  debt  whlcb  he  owed  them  on 
tills  account. 

The  Judgment  of  the  court  below  will  be 
reversed,  and  the  case  remanded  for  fur- 
ther proceedings.  All  tbe  joatlceB  concur- 
ring. 


(«  Kmi.  &3S) 

TX)UGLASS  v.  LOWELL  :1. 
(Supreme  Court  of  Kansas,  DiviH'"    Vo.  1. 
March  8,  1902.) 

TAX  TITLE— EFFECT  OF  DETED— PRIOR  LIEN3. 

The  title  to  property  subject  to  taxation 
conveyed  by  a'  tax  deed  in  an  ortdjial,  not  a 
dependent,  title,  and  Is  unaffected  by  any  prior 
grant,  lien,  charge,  assessment,  or  Incum- 
brance thereon.  The  effect  of  such  deed  is  to 
extinguish  and  destroy  ail  prior  grantfi,  liens, 
charges,  nssessaients,  and  incumbrances  upon 
the  propeity  conveyed,  in  existence  at  the  time 
of  levying  the  taxes  upon  which  the  tax  deed 
rests  for  its  support,  including  all  prior  tax 
deeds  and  liens  dainied  for  taxee  paid  on  the 
propertj'  thereby  conveyed. 
(Syllabus  by  the  Court) 

•  Error  from  district  court,  Shawnee  coun- 
ty; Z.  T.  Hazen,  Judge. 

Action  by  Hattle  R.  Douglass  against 
James  H.  Lowell  and  others.  Judgment  for 
defendants.  Plaintiff  brings  errm.  Affirm- 
ed. 

Argued  before  DOSTER,  0.  J.,  and  JOHN- 
STON, ELLIS,  and  POLLOCK,  JJ. 

John  G.  Douglass  and  Vance  &  Campbell, 
for  plaintiff  in  error.  Hayden  &  Hayden 
and  James  H.  Ixnrell,  for  defendants  lo  er^ 
ror. 

POLLOCK,  J.  Application  by  plaintiff, 
holding  under  a  tax  deed  adjudged  void,  for 
ascertainment  of  amount  of  taxes  paid,  a 
decree  establishing  a  Hen  upon  land  against 
which  the  taxes  were  assessed,  and  an  order 
of  sale  to  enforce  payment.  The  facts  are: 
The  land  in  controversy  was  sold  for  taxes 
of  year  18C2  to  the  county  treasurer  of  Jack- 
son county.  The  certificate  of  sale  was  as- 
signed to  one  John  C.  Douglass,  who  paid 
and  caused  to  be  Indorsed  upon  the  certifi- 
cate of  purchase  the  subsequent  accruing 
taxes  for  the  years  18(!3  to  1807,  both  Inclu- 
sive. On  September  8,  18(i8,  tax  deed  was 
executed  to  Douglass,  and  duly  filed  and  re- 
corded. Douglass  also  paid  tiie  taxes  on 
the  land  thereafter  until  the  year  1874,  and 


BBPORT&B.  <EaiL 

In  1874  he  and  his  wife  conveyed  the  iMwp- 
erty  to  i^alntlff  In  error,  then  a  minor  of 
the  age  of  six  years.  The  taxes  on  the  prop- 
erty for  the  year  1874  being  In  default,  at 
a  tax  sale  held  on  the  7th  day  of  September, 
1875,  the  property  was  sold  to  one  Jdyers, 
who  paid  the  subseqnent  taxes  until  the 
sale  ripened  Into  a  tax  deed  on  October  12, 
1878.  The  taxee  again  being  In  default  for 
the  year  1882,  at  a  tax  sale  beld  on  tbe  7tb 
day  of  September,  1883,  the  property  was 
sold  to  one  Llnscott,  which  sale  ripened  into 
a  tax  deed  In  188G.  By  mrane  conveyances 
all  the  title  of  Myers  and  Llnscott  descend- 
ed to  defendant  In  errw  Qeorge  L.  Reid,  who 
Is  In  possession,  claiming  title  thereunder. 
An  action  In  ejectment  was  commenced 
June  10,  1887,  by  plaintiff  In  error.  First 
trial  was  had  upon  Issues  Joined  Novembw 
21,  1888.  Judgment  was  entered  for  defend- 
ants, which  Judgment  was  set  aside  and  a 
new  trial  granted  under  tbe  statute.  On 
March  22,  1889,  at  a  subsequent  term  ot  the 
court,  the  action  was  by  plaintiff  dismissed. 
This  action  was  commenced  March  5,  1900. 
At  a  trial  had,  the  tax  deed  under  which 
plaintiff  claimed,  and  the  ctmveyance  to  her 
based '  thereon,  were  declared  void.  This 
Judgment  was  affirmed  here.  Douglass  v. 
Lowell,  60  Kan.  239,  56  Pac.  13.  Thereafter 
plaiutlCT,  by  motion,  demanded  an  ascertain- 
ment of  the  amount  paid  as  taxes.  Judg- 
ment therefor,  and  Hen  upon  the  land,  un- 
der the  provisions  of  section  1^,  c.  107.  Gen. 
St.  1901.  This  relief  was  denied,  and  plain- 
tiff brings  error. 

Section  142,  c.  107,  Gen.  St.  1901,  provides 
as  follows:  "If  the  holder  of  a  tax  deed  or 
any  one  claiming  under  him  by  virtue  ot 
such  tax  deed  be  defeated  in  an  action  by 
or  against  him  for  the  recovery  of  the  land 
sold,  the  successful  claimant  shall  be  ad- 
Judged  to  pay  the  holder  of  the  tax  deed, 
or  the  party  claiming  under  him  by  -rlrtuc 
of  such  deed,  before  such  claimant  sball  b« 
let  into  possession,  the  full  amount  of  all 
taxes  paid  od  such,  lands,  with  all  interest 
and  costs  as  allowed  by  law  up  to  the  date 
of  Maid  tax  deed,  including  the  cost  of  such 
deed  and  the  recording  of  tbe  same,  with  In- 
terest on  such  amount  at  the  rate  of  twelve 
per  cent,  per  annum,  and  the  further  amount 
of  taxes  after  the  date  of  such  deed,  and  In- 
terest thereon  at  the  rate  of  twelve  per  cent, 
per  annum."  It  Is  the  contention  of  counsel 
for  plaintiff  In  error,  as  the  tax  deed  under 
whlcii  »lie  claimed  was  c^eplared  void  In  tbis 
action,  the  trial  court  committed  error  Id 
not  awarding  plaintiff  a  judgment  for  the 
amount  of  taxes  and  costs  paid  in  acquiring 
the  tax  deed,  and  tbe  taxes  paid  sulieeqnent 
thereto,  and  In  refusing  plaintiff  a  lien  upon 
the  land  sold,  as  security  for  the  payment  of 
such  taxes.  The  principal  ground  of  con- 
tention made  by  counsel  for  defendants  In 
error  Is  that  plaintiff  having  brought  a  prior 
action'  in  ejectiiicnt,  and  after  judgment 
against  her  had  been  set  aside  under  the 
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statute,  and  a  new  trial  awarded,  the  dia- 
missal  of  that  action  precluded  plaintiff  from 
maintaining  this  present  action,  based  on  the 
same  claim  of  title  made  in  the  prior  action. 
And  as  plaintiff  was  precluded  by  such  dis- 
missal from  maintaining  an  action  for  the 
recovery  of  the  property  by  the  disposition 
made  of  the  prior  case,  of  necessity  the  in- 
cidental  right  to  recover  taxes  paid  merged 
in  the  tax  deed,  and  taxes  thereafter  paid 
on  the  land  was  also  precluded.  In  Dem- 
ing  V.  Douglass.  60  Kan.  738,  57  Pac.  964, 
this  court  held:  "After  a  first  trial  in  eject- 
ment the  Judgment  was  vacated,  on  demand 
of  defendant,  by  notice  on  the  Journal,  and 
the  cause  continued  until  next  term  of  court. 
The  plaintiff  dismissed  the  suit  without  prej- 
udice. Within  a  year  she  commenced  -a  new 
action  against  the  same  defendant  for  re- 
covery of  the  same  land.  Held,  that  the  last 
action  cannot  be  maintained."  As  this  point 
waa  not  considered  by  the  trial  court,  nor 
called  to  the  attention  of  this  court  in  the 
determlnatitm  of  the  validity  of  the  tax  deed 
under  which  plaintiff  claimed  title,  but  was 
for  the  first  time  called  to  the  attention  of 
the  trial  court,  and  now  first  Insisted  tipon 
la  this  court  in  this  proceeding  under  the 
statute  for  judgment  for  taxes  paid,  and 
a  lien  upon  the  land  sold  to  secure  payment. 
It  might  well  be  rnled  such  claim  comes  too 
late.  Plaintiff  was  defeated  In  the  action 
for  the  recovery  of  the  property,  and  the 
tax  deed  under  wlilch  she  claimed  was  ad- 
judged void  upon  the  merits  of  the  action, 
and  not  upon  the  ground  that  she  had  no 
standing  in  court  to  maintain  the  action. 
However,  as  the  disposition  of  this  question 
is  not  decisive  of  the  cose,  we  deem  |t  un- 
necessary to  pass  upon  the  same.  Upon 
other  grounds,  in  our  Judgment,  the  action 
of  the  trial  court  must  be  upheld. 

It  will  be  remembered,  defendant  Reid  IB 
in  possession,  claiming  title  derived  from 
two  tax  deeds,— one  of  1878  and  one  of  1886. 
The  record  shows  that  plaintiff,  a  minor,  in 
June,  1882,  tendered  the  necessary  money, 
and  offered  to  redeem  from  the  sale  of  1874. 
which  ripened  Into  the  tax  deed  of  1878. 
This  otter  was  refused.  But  no  offer  to  re- 
deem from  the  sale  of  1883  Is  shown.  There 
has  been  no  adjudication  or  determination 
of  the  validity  of  this  tax  deed,  or  of  the 
title  under  which  defendants  hcdd  posses- 
sion. In  the  case  of  Board  v.  Llnscott,  30 
Kan.  240.  1  Pac.  81,  It  is  held:  "A  tax  deed 
vests  an  absolute  estate  in  fee  simple  in  the 
bolder  of  the  tax  deed."  It  Is  also  held: 
"Where  different  tax  deeds  for  the  same 
land  are  executed  to  different  persons  for 
the  taxes  of  different  years,  the  tax  deed 
last  executed  for  the  taxes  of  the  latest 
year  will  be  paramomit  to  the  tax  deed  pre- 
Tiously  executed  for  the  taxes  of  some  pre- 
vioas  year."   In  the  opinion  it  Is  said:  **Bnt 


suppose  the  land  was  taxable  In  185&,  and 
that  this  deed  to  H.  M.  Robinson,  executed 
April  4,  1804,  was  valid:  still  it  could  not 
be  valid  as  against  the  plaintiff's  tax  deed, 
which  was  executed  June  14,  1880,  for  the 
taxes  of  1867,— six  years  afterwards.  For 
wh«^  different  tax  deeds  for  the  same  land 
are  executed  to  different  persons  for  the 
taxes  of  different  years,  the  tax  deed  last 
executed  for  the  latest  year  will  be  par- 
amount to  the  tax  deed  previously  executed 
for  the  taxes  of  some  previous  year."  In 
the  case  of  Case  v.  Frazier,  30  Kan.  343,  2 
Pac.  519,  It  is  said:  "The  tax  deed  last  ex* 
eeuted  for  the  taxes  of  the  latest  year  is 
paramoimt  to  the  tax  deeds  previously  ex- 
ecuted for  the  taxes  of  a  iH?evloua  year,  and 
the  tax  deed  of  plaintiffs  below  wiped  out 
the  tax  deeds  of  defendant  b^ow."  In  the 
case  of  Harris  v.  Curran,  32  Kan.  580,  4  Pac.  - 
1044,  it  is  said:  "The  defendants,  however, 
claim  that  there  are  still  other  questions  to 
be  decided.  They  claim  that  their  tax  deed 
is  good  and  entirely  sulHcieut,  without  ref- 
erence to  any  statute  of  limitations,  and 
without  reference  to  the  possession  of  the 
property  by  the  defendants  or  their  gran- 
tors. This  Is  an  Important  question;  for,  if 
the  dtfendants'  tax  deed  was  perfectly  good 
when  executed,  there  ts  no  qecesslty  for  any 
consideration  of  any  of  the  other  questions 
which  ,  either  party  may  suppose  to  be  pos- 
sibly iDToWed  In  this  controTer^.  'The  tax 
deed  last  executed  for  the  taxes  of  the  latest 
year  will  be  paramount  to  the  tax  deed  pre- 
viously executed  tor  the  taxes  of  some  pre- 
vious year.' "  In  the  case  of  McFadden  v. 
Goff,  32  Kan.  415,  4  Pac.  841,  It  Is  said: 
"This  disposes  of  the  case,  for  a  valid  tax 
deed  extinguishes  and  destroys  all  other 
titles  and  Hens  existing  or  based  -upon  any- 
thing existing  at  the  time  of  the  levying  of 
the  taxes  upon  which  the  tax  deed  is  found- 
ed." Black.  Tax  Titles,  §  420.  The  tax  deed 
upon  wblch  defendants  rest  their  title,  and 
under  which  possession  is  held.  Is,  by  force 
of  the  statute  (section  138,  c.  107,  Gen.  St. 
1901),  prima  facie  valid,  and,  as  In  this  case, 
the  record  contains  no  showing  to  the  con- 
trary, must  be  pi-esumed  to  have  conveyed 
to  the  holder  thereof,  and  the  defendants 
claiming  theremider,  an  absolute  estate  in 
fee  simple.  It  must  also  be  held  this  tax 
deed  devested  plaintiff  of  all  rights  of  every 
kind  and  nature  in  the  property,  and  cut  off 
and  forever  destroyed  her  right  to  claim  any 
lien  upoa  the  property  for  taxes  paid  prior 
to  the  assessment  of  the  taxes  for  the  year 
1883.  notwithstanding  the  statutory  provi- 
sion above  quoted,  upon  which  the  proceed- 
ing is  based.    It  does  not  apply  In  this  case. 

It  follows,  the  action  of  the  trial  court  In 
denying  plaintiff  a  recovery  for  taxes  paid 
must  be  affirmed.  It  Is  so  ordered.  All  the 
Justices  concnnlng. 
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BOIiZ  et  al.  t.  CRONE  et  at 
(Sapreme  Court  of  Kansas,  Division  No.  2. 
March  8,  1002.) 
SBR7ICE  OF  SUMMONS— SXBHPTI0N8. 
A  witDCss  or  suitor  iu  necessary  attend- 
auce,  either  in  bis  own  behalf  or  under  pro- 
cess, outside  the  territorial  judicial  jurisdic- 
ticm  of  hia  residence,  is  exempt  from  civil 
arrest  and  service  of  snnimons  wnile  in  attend- 
ance upon  such  court,  or  in  goiuK  to  or  re- 
turoiny  tlierefrom. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Jefferson  county; 
Marshall  Gepliart,  Judge. 

Action  by  A.  Q.  Bolz  and  others  against  A. 
Crone  and  others.  From  a  judgment  In.  the 
district  court  setting  aside  a  judgment  in  fa- 
vor of  plaintiffs,  they  bring  error.  Affirmed. 

Argued  before  SMITH.  GUNNINOHAU. 
and  GBEE^E,  JJ. 

B.  O.  Wilson  and  J.  H.  Guy,  for  plaintiffs 
In  error.  Welch  &  Wdcb,  for  defendants  In 
error. 

ORBBNB,  J.  The  plaintiffs  commenced 
an  action  affainst  defendants  before  a  Justice 
of  the  peace  of  Jeffoson  county,  and  caused 
a  Bamm<m8  to  Issue  to  Shawnee  county, 
which  was  served  at  their  residences  in 
Shawnee  county.  No  other  summons  was 
served  upon  them.  On  the  day  set  for  trial 
they  appeared,  with  their  attorneys,  and 
moved  the  court  to  quash  the  service  and 
dismiss  the  action  for  want  of  Jurisdiction. 
This  motion  was  sustained,  and  the  cause 
dismissed.  The  defendants  were  in  Jeffer- 
son county  at  the  time  for  no  other  purpose 
than  to  attend  to  that  lawsuit  Within  an 
hour  after  the  catise  was  dismissed,  the 
plaintiffs  commenced  another  action  before 
another  Justice  of  the  peace  upon  the  same 
«anse  alleged  in  their  original  bill  of  particu- 
lars. A  summons  was  issued  and  served  up- 
on the  defendants  while  they  were  yet  in 
Jefferson  county,  and  before  they  had  time 
to  return  to  their  homes.  The  d^eudants 
appeared  specially,  and  moved  the  court  to 
dismiss  the  action  for  the  reason  that  they 
were  residents  of  Shawnee  county-,  and  that 
the  court  had  not  acquired  Jurisdiction  of 
theni.  They  flled  affidavits  showing  that 
they  were  in  Jefferson  county,  when  served. 
In  obedience  to  a  summons  served  upon 
them  in  anothn-  action,  wherein  the  same 
plaintiffs  were  pla&itlffs,  and  they  were  de- 
fendants, and  for  no  other  purpose;  that 
no  other  service  was  had  upon  them;  that 
the  summons  was  served  while  they  were  in 
attendance  at  said  trial,  and  before  they  had 
time  to  return  to  their  homes  after  said  cause 
had  been  terminated.  The  motion  was  over- 
ruled, and  defendants  excepted.  They  made 
no  further  appearance,  and  Judgment  was 
rendered  agaldst  th^.  Defendants  then 
prepared  their  bill  of  exceptions,  and  Sled 
the  same,  together  with  a  transcript  and  pe- 
tition In  error,  in  the  district  court  of  Jeffer- 
son county,  asking  that  court  to  set  aside 


the  pretended  service  and  vacate  the  Judg- 
ment. When  the  cause  was  there  heard. 
Judgment  was  rendered  setting  aside  said 
service,  and  vacating  the  Juderment  of  the 
Justice  of  the  peace.  From  this  order  and 
Judgment  the  plaintiffs  In  error  prosecuted 
mor  to  this  cotirt 

The  summons  s^red  on  defendants  in 
Shawnee  county  gave  the  court  In  Jefferson 
county  no  Jurisdiction.  Their  1nt»«sts,  how- 
ever, were  involved,  and  demanded  tbelr 
presence  In  that  court  for  the  purpose  of  In- 
forming It  that  It  had  acquired  no  Jurisdic- 
tion over  them,  and  that  its  process  had 
been  abused.  While  they  were  in  attend- 
ance upon  that  court  In  obedience  to  a  eum- 
monfl,  they  were  protected  from  adverse  liti- 
gation. Tlie  law  Is  that  a  suitor  or  witness 
in  necessary  attendance  upon  any  court  out- 
side the  territorial  Jurisdiction  ot  his  resi- 
dence Is  exempt  from  the  service  of  any 
summons  upon  him  while  In  attendance  np- 
OD  such  court,  or  In  going  to  or  retumfng 
therefrom.  W^s  v.  Patton,  50  Kan.  733. 
33  Pac.  15;  Christian  t.  WiUlams,  33  Mo. 
App.  207;  Letherby  v.  Shaver,  73  Mich. 
500,  41  N.  W.  677;  Andrews  v.  Lembeck,  46 
Ohio  St  38,  18  K.  B.  483,  16  Am.  St  Rep. 
547;  Wilson  v.  Dwialdson.  117  Ind.  356,  20 
N.  E.  250,  3  L.  B.  A.  206.  10  Am.  SL  Rep. 
48;  Felbleman  t.  Bdmoodik  68  Tex.  384^  6  S. 
W.  417. 

It  Is  claimed  that  the  district  court  erred 
in  vacating  the  Judgment  of  the  Justice  of 
the  peace,  for  the  reason  that  the  defendants 
below  did  not  make  a  motion  for  a  new  trial 
before  the  Justice.  This  arsnment  answers 
Itself.  The  defendants  did  not  want  a  new 
trial.  They  did  not  want  any  trial  before 
tbat  court  They  were  Insisting  at  all  times 
that  the  court  had  no  Jurisdiction  ot  them, 
and  had  no  right  to  hold  any  trial. 

The  Judgment  of  the  district  court  la  afflnn- 
ed.  All  the  Justices  concurring. 


(64  Kan.  608) 

REEVES  T.  PIERCE. 
(Supreme  Court  of  Kansas,  Dlvidoo  No.  1. 
March  S.  1902.) 

SUMMONS-SERVICE  BY  PUD  LI  CATION— FOL- 
LOWING TRUST  FUNDS— PLEADINGS— AMEND- 
MENT—INSOLVENT  BANK— NOTICE  OF  TRUST. 

1.  In  an  action  against  a  nonresident  in 
which  it  is  sought  to  trace  a  trust  fund  into 
specific  property  held  by  him  with  notice  of  the 
trust  a  service  by  publication  only  is  sufQ- 
cient  to  give  the  court  Jurisdiction. 

2.  Where  an  amended  petition  was  filed, 
which  was  received  and  acted  upon  by  the 
trial  court  It  will  be  presumed,  in  tlw  ab- 
sence of  a  showing  to  the  contrary,  that  it 
was  filed  with  the  permission  of  the  court 

3.  Where  the  money  of  a  ward  was  placed 
In  a  bank  without  right,  and  mingled  with  the 
funds  -of  the  bank,  so  that  its  assets  were  aug- 
mented and  bettered  in  a  tangible  way.  a 
trust  is  intpresspd  npon  the  assets;  and  where 
the  bank  sulisequeutiy  becomes  insolreut,  and 
a  receiver  is  appointed,  who  sells  a  portion  of 
the  asspts,  and  it  appears  that  not  ooly  the 
bank  and  the  receiver  had  knowledge  of  the 
trust,  but  also  the  purchaser  himaeU  liad  such 
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knowledge,  it  will  be  held  that  fluch  parchaser 
is  biinself  a  trustee  of  the  fund,  and  liable  in 
eqoity  to  the  ward  for  the  same. 

4.  The  receiver  took  the  assets  of  tbe  in- 
solvent bank  subject  to  all  equitiefl  whicb  ex- 
isted aijainst  such  assets  when  the  appoint- 
meut  was  made,  and,  as  the  ward  was  tbe 
true  owner  of  tbe  trust  fund  in  the  assets,  nei- 
ther the  bank  nor  the  receiver  ^pquired  an; 
right  to  tbe  same;  nor  had  the  receiver  power 
to  transfer  a  title  to  tbe  property  into  which 
the  trust  fand  had  gone  to  a  purchaser  who 
had  notice  of  the  trust. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Pawnee  county; 
J.  E.  Andrews,  Jud^e. 

Action  by  Georgia  M.  Pierce  against  A- 
B.  Keeres.  Judgment  for  plaintiff.  Defend- 
ant brings  error.  Affirmed. 

Argued  before  DOSTEK,  C.  J.,  and  JOHN- 
STON, ELLIS,  and  POLLOCK,  JJ. 

G.  P.  Cllne  and  OsnuHid  &  Cole,  for  plain- 
tiff In  error.  Nelson  Adams  and  D.  A.  Banta. 
for  defendant  In  error. 

JOHNSTON,  J.  This  was  an  action  to 
trace  a  trust  fund  Into  certain  real  estate, 
and  to  subject  sucb  real  estate  to  the  pay- 
ment of  tbe  trust  obligation.  It  appears 
that  in  X884  Norman  J.  Krusen  was  appoint- 
ed guardian  of  Georgia  M.  Pierce,  and,  after 
having  qualified  and  entered  upon  his  trust, 
he  received  the  sum  of  $6382.34,  the  money 
of  his  ward.  At  the  same  time  Krusen  was 
a  stockholder  and  officer  of  a  bank,  and  he 
took  from  the  trust  funds  more  than  f3,000, 
and  invested  the  same  in  the  stock  of  his 
bank:  and  this  was  done  without  permis- 
sion of  the  probate  court,  or  any  rightful  au- 
thority whatsoever.  The  money  so  acquired 
by  the  bank  was  placed  in  the  general  funds 
of  the  bank,  and  wa^  used  by  It  in  the  pay- 
ment of  Its  obligations,  and  in  the  ordinary 
course  of  Its  business.  That  the  guardian 
purchased  the  stock  without  authority  was 
well  known  to  the  office  and  stockholders 
of  the  bank,  and  the  Investment  was  made 
and  the  money  mingled  with  the  assets  of 
the  bank  without  the  knowledge  or  consent 
of  the  ward,  and  at  a  time  when  she  was 
not  capable  of  giving  consent.  About  the 
time  that  the  ward  reached  majority,  the 
guardian  died  Insolvent,  and  the  bank  stock 
which  had  been  obtained  by  the  Illegal  in- 
vestment was  found  among  his  effects.  Sev- 
eral years  prior  to  this  time,  the  bank,  which 
had  become  Insolvent,  passed  Into  tbe  hands 
of  a  receiver.  On  July  20,  1895,  the  assets 
remaining  in  the  hands  of  the  receiver,  in- 
cluding the  lands  In  question,  were  sold  at 
public  auction  to  A.  B,  Beeves,  and  the  sale 
was  ordered  on  his  application.  He  knew 
all  of  tbe  facts  pertaining  to  the  unauthor- 
ized Investment  of  tlie  ward's  money,  and 
ihe  mingling  of  the  same  with  the  assets  of 
tbe  bank,  and,  with  this  knowledge,  pur- 
chased the  remaining  assets  of  the  bank  (be- 
ing the  lands  in  question)  for  the  sum  of 
$5,000.  Instead  of  paying  to  the  receiver 
the  amount  of  his  bid,  he  retained  $3,983.88. 


and  no  part  of  the  same  has  since  been  paid. 
The  purchase  of  these  lands  was  made  with 
full  knowledge  of  the  ward's  rights  and  in- 
terests In  the  property,  and  the  money  due 
to  her  from  the  guardian  has  never  been 
paid  to  her  from  any  source  whatever.  Short- 
ly after  attaining  her  majority  she  brought 
this  action,  asking  that  a  trust  be  declared 
against  the  property,  and  that  her  claim, 
which  amounted  to  $u,247,  be  adjudged  to  be 
a  lien  on  the  real  estate,  and  that  the  same 
be  sold  In  satisfaction  of  the  claim. 

It  is  first  contended  that  no  Jiu*iBdIetiott 
was  obtained  upon  which  a  Judgment  could 
be  rendered  against  tbe  defendant  below. 
Beeves  was  a  nonresident  of  the  state,  and 
service  was  obtained  by  publication  only. 
Because  of  language  in  the  prayer  of  the  pe- 
tition which  asked  for  a  Judgment  against 
the  defendant,  it  Is  contended  that  it  must 
be  regarded  as  an  action  In  personam.  The 
service  that  was  made,  of  course,  did  not 
warrant  a  personal  judgment,  and  none  was 
In  fact  rendered.  Tbe  language  of  the  peti- 
tion plainly  shows  that  the  purpose  of  the 
action  was  to  trace  the  trust  fund,  and  fast- 
en It  upon  specific  property  Into  which  It  Is 
alleged  to  have  passed.  As  the  action  was 
brought  against  a  nonresident  having  prop- 
erty in  this  state  sought  to  be  aE^ropriated, 
It  was  competent,  under  section  72  of  the 
Civil  Code,  to  make  service  by  publication. 
While  a  personal  Judgment  could  not  be  ren- 
dered, tlie  pleadmgs  Justified  the  court  in  find- 
ing tbe  amount  of  the  trust  fund  due  to  the 
ward,  and  In  making  it  a  charge  against  the 
as^ts  Into  which  it  had  gone.  Tbe  objec- 
tion to  the  Jurisdiction  was  therefore  rightly 
overruled 

Complaint  Is  made  that  an  amended  peti- 
tion was  filed  without  permission  of  the 
Vourt,  but  it  Is  not  available.  The  record 
fails  to  show  that  leave  was  not  In  fact 
granted,  and,  since  the  amended  pleading 
was  received  and  acted  upon.  It  will  be  pre- 
sumed. In  the  absence  of  anything  to  the 
contrary,  that  It  was  regnlarly  filed. 

Are  the  facts  in  the  case  sufficient  to 
charge  the  property  with  the  trust?  This 
question  must  be  answered  in  the  affirma- 
tive. The  money  of  tbe  ward  went  Into  the 
general  business  of  the  bank  without  right 
or  authority,  and,  although  mingled  with 
I  tbe  funds  of  •the  bank  so  as  to  be  incapable 
of  Indenttfication,  the  assets  of  the  bank 
I  were  augmented  and  bettered  in  a  tangible 
and  substantial  way  by  this  fund,  and  tlif 
trust  was  therefore  Impressed  upon  the  whole 
of  the  assets.  Peak  v.  Elllcott,  30  Kan.  1.541. 
1  Pac.  499.  46  Am.  Itep.  90;  Myers  v.  Board. 
SI  Kan.  87.  32  Pac.  658,  37  Am.  St.  Rep.  2tW: 
Hubbard  v.  Manufacturing  Co.,  53  Kan.  637, 
3<>  Pac.  1053,  37  Pac.  625;  Insurance  Co.  v. 
Caldwell,  o»  Kan.  IM,  52  Pac.  440;  Kansas 
State  Bank  v.  First  State  Bank.  62  Kan.  788. 
&4  Pac.  634. 

The  contention  that  the  sale  of  the  assets 
by  the  receiver  in  pursuance  of  an  order  of 
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the  court  events  the  tracing  of  the  fund 
Into  the  hands  of  the  purchaser  Is  not  sound. 
The  receiver  never  acquired  the  equity  and 
Interest  of  the  ward  In  the  assets  of  the 
bank.  The  title  of  the  pn^rty  and  assets 
was  not  affected  by  the  appointment  of  the 
receiver.  He  took  them  subject  to  all  cqul-  i 
ties  and  Hens  which  existed  against  the  | 
bank  when  the  appointment  was  made.  The  i 
money  misappropriated  belonged  to  the  ward,  i 
and  not  to  the  bank,  and,  she  being  the  true  j 
owner,  neither  the  bank  nor  the  receiver  ac-  I 
qnlred  any  right  to  the  same.  The  receiver 
was  without  power  to  sell  and  transfer  the  [ 
title  to  It,  or  the  property  Into  which  It  had 
gone.  At  least,  he  could  not  transfer  It  to 
a  purchaser  who  had  notice  of  the  trust  In 
the  present  case  the  guardian,  the  bank  and 
Its  offices,  the  receiver,  and  the  purchaser 
aJl  knew  of  the  trust,  and  of  the  Interest  of 
the  ward  In  the  property  sold;  and  no  one 
can  be  an  Innocent  purchaser,  as  against  her, 
who  acquires  title  with  notice  of  the  trust 
Kansas  State  Bank  v.  First  State  Bank,  su- 
pra; Beach,  Kec.  (Anderson's  Ed.)  S  219;  27 
Am.  &  Eng.  Enc.  Law,  252.  If  the  rights 
of  Innocent  third  parties  had  Intervened,  or, 
rather.  If  Reeves  had  been  an  innocent  hold- 
er, there  would  be  more  force  In  the  conten- 
tion that  an  approved  sale  by  a  receiver  had 
cut  off  the  cestui  que  trust;  but  when  he 
took  the  property  with  notice  of  the  trust 
he  became  a  trustee  of  the  fund,  and  fs  lia- 
ble in  equity  to  the  beneficiary  to  the  same 
extent  that  the  bank  would  have  been  while 
holding  the  property  with  notice  of  the  trust. 

The  facts  averred  In  the  petition  being  c«i- 
ceded  to  be  true,  we  have  no  hesitancy  in 
sustaining  the  rulings  of  the  district  court. 
Its  Judgment  will  therefore  be  affirmed.  All 
the  justices  concurring. 


(64  Kon.  687) 

ANDERSON  v.   MONTGOMERY  COUNTY 
NAT.  BANK. 

(Supreme  Court  of  Kansas,  Division  No.  2. 
March  8,  1902.) 

HORTOAOBD  PERSONALTY— BXBCUT ION 
AGAINST  MORTOAOOR. 

Personal  property  in  the  possessioD  of  a 
mortgnfree,  who,  in  good  faith.  Is  selliD^  it 
under  tlie  coDditions  of  the  mortgage,  and  ap- 
plying the  proceeds  thereof  to  the  satisfac- 
tion  of  the  mortage-  debt  Is  not  snbject  to 
levy  and  sale  on  execution  against  the  mort- 
gagor. 

fSyllabus  by  the  Court.) 

Error  from  district  court  M<M»tgomery  | 
county;  A.  H.  Skidmore,  Judge. 

Action  by  the  Montgomery  County  Nation-' 
al  Bank  against  J.  J.  Anderson.  Judgment 
tot  plaintiff.  Defendant  brings  error.  Af- 
firmed. 

Argued  before  GUNNINQHAM,  GREENE, 
and  POLLOCK,  JJ. 

J.  B.  &  W.  E.  Zlegler,  for  plnintlff  In  error. 
A.  L.  Wilson,  for  d^endaut  In  error. 


GREENE,  J.  This  action  was  brought 
by  defendant  In  error,  a  coriioratlon.  In  the 
district  court  of  Montgomery  county,  lu 
Its  petition  It  alleged  that  it  was  the  mort- 
gagee In  -possession,  and  disposing  of  the 
property  under  the  mortgage  for  the  purpose 
of  payli^  the  mortgage  debt;  that  the  de- 
fendant as  constable,  under  an  execution 
Issued  against  the  property  of  Caudry,  the 
mortgagw,  seized  and  took  from  it  a  por- 
tion of  the  mortgaged  property.  This  action 
was  to  recover  the  value  thereof.  The  de- 
fense admitted  the  execution  of  the  mort- 
gage, but  denied  that  it  covered  the  pn^ierty 
In  controversy,  and  denied  that  the  plaintiff 
was  in  possession,  and  alleged  that  the  mort- 
gage was  void  toe  the  reason  that  It  wais 
an  attempt  to  d^raud  the  other  creditors 
of  the  mortgagor.  Judgment  vaa  rendered 
for  plaintiff. 

The  ertxtrs  relied  on  by  counsel  In  their 
brief  are  (1)  that  the  court  erred  in  rendering 
Judgment  for  the  defendant  and  In  not  ren- 
dering Judgment  for  plaintiff;  (2)  that  it 
erred  In  ruling  out  competent  and  matCTlal 
evidence  offered  by  defendant;  (3)  that  it 
erred  In  oremdlng  defendant's  motion  tor  a 
new  trial. 

The  defendant  In  error  moves  this  court  to 
dismiss  the  cause  for  the  reason  that  the 
case-made  Is  not  prc^rly  authenticated.  The 
certificate  of  the  Judge  to  the  case-made  is 
not  at  the  end  of  the  record.  Sereral  pages 
of  material  matter  follow  the  certificate.  It 
Is  claimed,  however,  by  counsel  for  plaintiff 
in  error,  that  this  was  done  after  the  case- 
made  was  filed  in  the  court  of  appeals,  and 
by  the  clerk  of  that  court  In  copying  the  rec- 
ord. In  an  examination  of  the  record,  this 
explanation  appears  reasonable.  The  (»1g- 
Inat  paging  throughout  Is  with  red  ink.  The 
certificate  appears  to  have  been  pasted  In  the 
record,  and  afterwards  detached.  It  now  ap- 
pears between  pages  54  and  55.  and  marked 
with  an  indelible  pendl  "bi^."  There  are 
other  indications  that  the  record  has  been 
taken  apart  since  it  was  first  made.  All  the 
record  appears  to  be  before  us.  The  expla- 
nation is  satisfactory.  The  motion  to  dis- 
miss Is  overruled. 

The  first  error  complained  of  Is  In  ex- 
cluding certain  evidence  offered  by  defend- 
ant concerning  the  conduct  of  the  mortgagor 
with  reference  to  certain  of  tue  property 
after  the  levy.  The  witness  had  previously 
fully  related  the  facts  which  were  again  of- 
fered in  evidence.  It  was  not  exmc  to  ex- 
clude a  repetition. 

It  Is  argued  that  the  plaintiff  should  not 
have  recovered  in  this  action,  for  the  reason 
that  there  still  remained  in  its  [KMsesslon 
sufficient  property  to  satisfy  its  claim.  Id 
support  of  this  contention,  we  are  referred 
to  the  case  of  Maunen  v.  Bailey,  51  Kan.  442. 
32  Pac.  1085,  which  was  an  action  by  Bailey, 
a  mortgagee,  to  recover  the  value  of  a  pMtion . 
of  the  mortgaged  property  taken  from  him 
by  Mannen,  as  sherlfl^  under  an  order  of 
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attachment  One  of  the  claims  made  In  that 
action  was  that  Bailey  had  sold  sufficient 
of  the  mortgaged  property  to  satisfy  his  de- 
mand, and  In  diRcuaslng  this  qnestlon  the 
conrt  used  the  following  language:  "The 
I^aintifT  had  taken  possession  of  this  stock 
of  goods,  and  had  disposed  of  all  of  it,  except 
that  part  attached  by  the  sherlfC.  Before  he 
can  recover  tn  this  action,  he  must  show  that 
he  has  been  Injiured  by  the  action  of  the 
shCTlff.  It  the  goods  which  were  left  In  his 
possession  were  sufficient  to  satisfy  his  debt, 
he  has  no  ground  of  complaint.  It  appears 
that  all  these  goods  were  sold.  The  facts  as 
to  the  amount  realized  from  sales,  and  as 
to  the  expenses  Incurred  In  disposing  of  the 
goods,  were  peculiarly  within  the  knowledge  I 
of  the  idaintur,  ai.il  we  think  It  Incumbent 
upon  blm  to  satisfactorily  account  for  them." 
This  Is  a  correct  statement  of  the  law,  but 
it  canoot  be  applied  to  the  facts  In  this  case. 
Here  the  mortgagee  was  In  poeeeeaion,  sell- 
ing  the  mortgaged  peofierty;  and  it  was  not 
alleged  In  the  answer,  nor  was  It  claimed 
at  the  trla!,  that  It  had  disposed  of  sufficient 
oC  the  goods  to  satisfy  Its  demand.  Gen.  St 
1001,  8  4250,  provides:  "In  the  absence  of 
stipulations  to  the  contrary,  the  mortgagee 
ot  personal  property  shall  have  the  legal  title 
thereto,  and  the  right  of  possesslMi."  There 
are  no  stipulatiras  to  the  eontraty  In  the 
mwtgage  In  controversy.  It  follows,  there- 
fore, that  the  legal  title  to  this  property 
was  in  the  mortgagee,  and  It  was  In  poases- 
Biim.  The  mortgagor  had  no  interest  therein 
subject  to  execution.  Moore  t.  Murdock,  26 
Cal.  614;  Metzler  t.  James,  12  Colo.  322,  1» 
Pac.  885;  Lumber  Co.  v.  Ftsber,  18  Neb.  334, 
35  N.  W.  340.  The  Judgment  creditw  la  not 
without  a  remedy.  If,  in  his  Judgment  there 
wUl  remain  a  surplus  afto:  the  mortgage 
claim  has  been  satisfied,  he  may  garnish  the 
mortgagee,  and  thus,  by  way  of  equita'Ue  at- 
tachment satisfy  his  Judgmmt  As  to 
whethtf  the  mortgage  was  glv<^  In  good 
faith,  or  the  mortgagee  was  hi  good  faith 
disposing  of  the  pn^erty  In  payment  ot  its 
debt  are  questions  of  fact  Which  were  sub- 
mitted to  the  court  at  the  trial;  and,  on  the 
evidence,  the  court  found  against  the  plain- 
tiff in  error.  This  court  will  not  undertake 
to  weigh  the  evidence  or  disturb  the  findings. 

The  Judgment  of  the  court  below  will  be 
affirmed.  All  the  Justices  concurring; 


(64  Kan.  629) 

McDONAI-T)  Pt  nl.  v.  STMNS  GROCER  00. 
(Supreme  Court  of  KaneaH,  Division  No.  1. 
.March  8.  1902.) 

ATTACHMBNT-mSSOLimON  —  ERROR  —  STAT 
OF  PROCEEDINGS— ACTION  FOR  CON- 
VERSION—LIMITATIONS. 
Ad  order  made  by  a  judgp  at  chambera, 
on  the  motion  of  a  mortgagee,  discharging  an 
attachment  obtained  by  a  creditor  of  u  mort- 
i;agor,  and  to  reverse  which  a  proceedI;.g  in 
error  wae  brought,  that  operated  as  a  stay  of 
the  order,  did  not  prevent  the  mortgagee  from 


beginning  an  action  against  the  creditor  to  re- 
cover damages  for  conversion  of  the  attached 
property;  nor  did  the  proceeding  In  error  and 
stay  suspend  the  ruDning  of  tiie  statute  of 
limitations  as  against  the  action  for  couver- 
sion. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Atchison  county; 
W.  T.  Bland,  Judge. 

Acti<m  by  R.  L.  McDtmald  &  Co.  against 
tiie  Symns  Grocer  Cwnpany.  Judgment  for 
defendant  and  plaintiffs  bring  error.  Af- 
firmed. 

Argued  before  DOSTER,  C.  J.,  and  JOHN- 
STON. ELLIS,  and  POLLOCK,  JJ. 

Vandeveer  &  Martin  and  J.  F.  Woodson 
j  (Stanley,  Vermilion  &  Evans,  of  counael),  for 
plaintifla  In  error.  Jackson  &  Jackson,  for 
defendant  in  error. 

JOHNSTON,  J.  M,  D.  Lee,  who  had  a 
Stock  of  general  merchandise  in  Anthony, 
mortgaged  the  same  to  R.  L.  McDonald  & 
Co.  After  the  latter  had  gained  possession 
of  the  stock,  and  on  September  23,  1SQ5, 
the  Symns  Grocer  Company  caused  an  at- 
tachment to  be  levied  on  the  stock  as  the 
property  of  Lee.  Shortiy  afterwards  R.  L. 
McDonald  &  Co.  Intarvened,  and  moved  for 
a  discharge  of  the  attachment  The  mo- 
tion to  discharge  was  heard  before  the  dis- 
trict Judge  at  chambers  on  November  19, 
1895.  The  Judge  found  that  B.  L.  McDon* 
aid  &  Co.  were  entitled  to  the  possession  of 
the  goods  under  their  chattel  mortgage,  and 
the  order  made  was  that  the  attachment 
should  be  dissolved,  and  that  the  sheriff 
should  deliver  the  goods  to  R.  L.  McDonald 
&  Co.  Instead  of  surrendering  the  posses- 
sion of  the  goods,  a  stay  of  the  order  was 
obtained,  and  within  30  days  from  the  time 
of  the  order  a  proceeding  in  error  was 
brought  in  the  court  of  appeals.  That  pro- 
ceeding remained  pending  until  the  5th  day 
of  September,  1809,  when  the  order  of  the 
district  Judge  was  affirmed.  The  mandate 
of  the  court  of  appeals  was  spread  on  the 
records  of  the  district  court  on  January  16, 
1900,  and  It  directed  the  enforcement  of  the 
(wder.  The  goods  were  not  then  delivered, 
although  possession  of  the  same  was  de- 
manded, and  on  December  16,  1900,  the 
present  action  was  brought  In  the  petition 
the  facts  hereinbefore  related  were  set  up, 
and  It  was  alleged  that  the  goods  were 
wrongfully  seized  by  the  sheriff;  that  the 
flynuis  Grocer  tympany  wrongfully  induced 
the  sheriCC  to  refuse  a  delivery  of  the  goods: 
that  during  the  time  of  detention  the  goods 
had  greatly  depreciated  In  value,  and  be- 
come practically  worthless;  and  that  the  de- 
fendant had  sold  the  same,  and  appropriated 
the  proceeds.  The  i^aintifTs  therefore  ask- 
ed Judgment  against  the  Symns  Grocer  Com- 
pany in  the  sum  of  $3,000,  the  value  of  their 
interest  In  the  stock  of  goods.  According 
to  the  averment  of  the  petition,  the  conver- 
sion of  the  stock  occurred  in  1896,  nearly 
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five  years  before  the  action  vras  bronght 
On  a  demurrer  of  the  defeodant,  the  court 
held  that  the  action  was  barred,  and  gave 
judgment  for  the  defendant 

An  action  of  couTerslon  Is  barred  In  two 
years  after  it  accrues,  and  the  question  pre- 
sented Is  whether  the  pendency  of  the  at- 
tachment action,  and  of  proceedings  In  the 
court  of  appeals  to  review  the  order  of  the 
district  Judge  discharging  the  attachment, 
suspended  the  running  of  the  statute  of  lim- 
itations. It  Is  Insisted  that  the  decision  of 
the  judge  at  chambers  discharging  the  at- 
tachment was  res  adjudlcata,  and  that  It 
was  effectually  stayed  by  the  proceedings  In 
error  until  the  decision  of  the  court  of  ap- 
peals In  1900.  As  a  general  rule,  the  doc* 
trine  of  res  adjudlcata  Is  not  applicable  to 
orders  made  on  motions,  and  especially 
where  they  are  made  by  a  judge  at  cham- 
bers. A  decision  not  made  by  the  court,  bas- 
ed on  affidavits  and  written  evidence,  with- 
out opportunity  for  the  cross-examination  of 
witnesses,  lacks  much  of  a  formal  adjudlca- 
ttoD  where  the  parties  have  a  right  to  a  trial 
by  jury.  Stapleton  v.  Orr,  43  Kan.  170,  23 
Pac.  109;  Boot  &  Shoe  Co.  v.  August,  61 
Kan.  53,  32  Pac.  636;  Bank  v.  Barkalow,  53 
Kan.  68,  35  Pac.  790;  Blah*  v.  Anderson,  68 
Kan.  97,  48  Pac.  662,  62  Am.  St  Rep.  600; 
Bank  of  Santa  F6  t.  Haskell  Co.  Bank,  59 
Kan.  354,  53  Pac.  132;  Bank  v.  Gustin,  63 
Kan.  — ,  66  Pac.  990.  Again,  there  Is  a  mark- 
ed difference  between  a  proceeding  to  dis- 
charge the  attachment  and  the  present  ac- 
tion. Both  Involved,  it  Is  true,  the  right  of 
McDonald  &  Co.  to  the  property;  but  the 
order  dlschai^ng  the  attachment  directed 
the  sheriff  to  deliver  the  property  to  B.  L. 
McDonald  &  Co.,  while  In  the  action  of  con- 
version a  Judgment  in  damages  for  the  value 
of  the  property  is  sought  against  the  Symns 
Qrpcer  Company.  The  action  for  conversion 
cannot  be  regarded  as  a  continuation  of  the 
attachment  proceeding,  nor  as  a  process  for 
the  enforcement  of  the  order  discharging 
the  attachment  The  action  to  recover  the 
pr6p«ty,  or  the  value  thereof,  In  replevin, 
or  for  tiie  conversion  of  the  goods,  might 
have  been  maintained  at  any  time  after  the 
wrongful  seizure  of  the  goods  by  the  sheriff. 
Watson  V.  Jackson,  24  Kan.  442;  Boot  & 
Shoe  Oo.  T.  August,  supra.  The  stay  result- 
ing from  the  proceeding  In  error  did  not 
operate  to  suspen.l  proceedings  In  the  trial 
court,  further  than  to  stay  execution  of  the 
order  sought  to  be  reviewed.  Helzer  v. 
Pawsey.  47  Kan.  33,  27  Pac.  125;  WlUard 
V.  Ostrauder,  61  Kan.  481,  32  Pac.  1092,  37 
Am.  St.  Kep.  294;  Delay  t.  Yost  69  Kan. 
490.  53  Pac.  482. 

The  decision  In  the  attachment  proceed- 
ing, as  we  have  seen,  did  not  Involve  the 
right  of  K.  L.  McDonald  &  Co.  to  the  value 
of  the  property  In  case  the  same  was  not  de- 
livered, nor  the  damages  for  Its  conversion, 
but  was  confined  strictly  to  the  order  upon 
the  sheriff  to  deliver  the  specific  goods.  The 


present  action,  therefore,  not  being  one  for 
the  enforcement  of  the  order,  was  not  affect- 
ed by  the  stay;  nor  whs  the  statute  of  lim- 
itations suspended,  as  against  the  action, 
while  the  proceeding  In  error  was  pending. 
It  follows  that  the  cause  of  action  was  bar- 
red, and  therefore  the  judgment  of  the  dis- 
trict court  will  be  affirmed.  All  the  Justices 
coocorriDg. 


(M  Kkn.  at) 

JACICSON  V.  KING  et  aL 

(Supreme  Court  of  Kansas.  Division  Ko.  L 

March  S,  1902.) 

JUDGMENT  UKN— MORTQAOE  F0RBCI.OSURE^ 
PRIORITIES. 

General  jadgment  creditors  cannot  ac- 
(jolre  priorities  of  lien  on  lands  covered 
mortgages,  over  judgments  for  the  enforce- 
ment of  the  mortgage  liens  for  failure  of  the 
mortgage  creditors  to  issiie  process  for  the  en- 
forcement of  their  judgments  in  one  year  after 
rendition. 

Error  from  court  of  appeals,  Nratbeni  de- 
partment, Eastern  division. 

Action  by  Horace  M.  Jackson  against 
Charles  R.  King  and  others.  Judgment 
defendant  was  affirmed  by  the  court  of  ap- 
peals, and  plaintiff  brings  error.  Affirmed. 

Argued  before  DOSTER.  C.  J.,  and  JOHN- 
STON, EJXIS.  and  POLLOCK.  JJ. 

Jackscm  &  Jackson,  for  plaintiff  In  error. 
B.  F.  Hudson,  for  defendants  in  error. 

PSK  OURIAH.  The  sole  question  In  this 
case  Is,  can  general  Judgment  creditors  ac- 
quire priorities  of  lien  on  lands  covered  by 
mortgages,  over  judgmrats  rendered  tor  the 
enforcement  of  the  mortgage  liens,  because 
of  tbe  failure  of  the  mortgtiSe  creditors  to 
issue  process  fw  the  enforcemoit  of  thdr 
Judgments  In  one  year  after  their  rmdition? 
This  question  was  decided  In  the  negative 
in  a  former  phase  of  this  same  case  (JadL- 
flon  T.  King,  62  Kan.  BSO,  62  Pac.  6K).  but 
we  have  again  given  attentitm  to  it  We  see 
no  reason  to  change  the  view  tiien  expressed. 

The  Judgment  of  the  court  below  Is  af- 
firmed. 


(41  Or.  1) 

BANK  OF  BRITISH  COLUMBIA  et  al.  t. 

CITY  OF  PORTLAND  et  al. 

(Supreme  Court  of  Oregon.    March  17,  1902.) 

STRBET  IHPROVBHENTS—RBQUIREMENTS  OP 
CHARTER  —  COMPLIANCE  —  NOTICE  —  PUBU- 
CATION-POeTING— SUFFICIENCY  —  WAIVER^ 
DEPUTY  ENOINBEB  —  POWERS  —  PROOF  OF 
POSTING  NOTICES— AM  ENDHE^fT. 

1.  Under  Portland  6ity  Charter,  |  127  (Lavs 
189S,  p.  150),  authorizing  the  common  coandl 

to  improve  the  streets  of  the  city,  and  sec- 
tion 128,  prescribing  that  before  any  street 
improvement  is  made,  tbe  council  "shall  pit<>8 
a  resolution  of  intention  so  to  do,  and  describ- 
ing the  work  or  improvement,"  a  resolution 
adopted  providing  that  notice  be  given  that  the 
common  council  propose  to  Improve  a  particu- 
lar part  of  a  designated  street  spedfying  tho 
manner  in  which  the  work  should  be  done,  is 
sudicient,  as  manifesting  the  coundl's  inten- 
tion  to  make  the  Improvement 
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2.  Portland  City  Charter.  $  128  (Laws  1808, 
p.  150),  preacribinic  that,  before  any  street  im- 
prorement  is  made,  the  council's  resolution  to 
make  the  street  improvement  shali  be  pub- 
lished in  a  daily  paper  of  the  oity,  the  publica- 
tlou  of  a  notice  that  the  council  propose  to  im- 
prove a  particular  part  of  a  de»gnated  street 
In  a  manner  specitied  is  sufficient;  It  beloy 
practically  a  publication  of  the  Tesolution 
adopted  by  the  council. 

3.  Portland  City  Charter.  S  128  (Laws  1898. 
p.  150).  requires  the  publication  of  tlie  council's 
resolution  of  au  iutention  to  mal^e  certain 
street  improTements  iu  a  daily  paper  for  "ten 
consecutive  days."  Laws  1880,  p.  233,  pro- 
vides that,  where  a  notice  is  required  by  law 
to  be  published  in  a  daily  paper  for  consecu- 
tive days,  it  shall  be  a  compliance  if  Buch  uo- 
tice  is  pQbliflhed  on  the  week  days  only.  H«ld, 
that  the  publication  of  a  notice  of  a  proposed 
street  improvement  In  each  successive  issue 
from  May  4th  to  and  Inclndiug  May  15th  in  a 
paper  issued  every  day  except  Sunday  is  suffl- 
cient. 

4.  Uuder  Portland  City  Charter,  f  128  (Laws 
1898,  p.  15U),  providing  that  the  city  engineer 
shall  poBt  notices,  headed,  "Notice  of  Street 
Worli,  in  letters  of  not  less  than  an  inch  in 
leu^h,  of  the  fact  of  the  council's  passage  of 
a  resolution  of  au  intention  to  make  street 
improvements,  together  with  the  character  of 
the  proposed  improvement,  and  tlie  time  within 
which  objections  thereto  may  be  made,  a  no- 
tice headed,  "Notice  of  Street  Work,"  in  three- 
quarter  inch  type,  is  insufllcieut  to  confer  upon 
tne  council  jansdiction  to  make  the  proposed 
improvement. 

5.  The  filing  of  remonstrances  by  abutting 
property  owners  against  a  proposed  street  im* 
provetncDt  does  not  constitute  a  waiver  of  the 
reQuirements  of  tlie  city  charter  with  respect 
to  the  manner  and  form  of  the  giving  of  no- 
tices of  proposed  street  iminwement.  such  re- 
4^uirements  being  conditions  precedent  to  the 
city's  jurisdiction  to  lawfully  make  the  im- 
provement. 

6.  Where  a  city  charter  provided  for  a  city 
engineer  and  deputies  clothed  with  the  powers 
of  the  engineer,  a  deputy  engineer  posting  no- 
tices of  a  proposed  .street  improvement  re- 
quired to  be  posted  by  the  city  engineer  may 
make  the  required  afSdavit  of  such  posting. 

7.  A  deputy  city  engineer  posting  notices  of 
a  proposed  street  improvement  has  the  right  to 
make  an  amendment  to  his  affidavit  proving 
the  posting  of  such  notices. 

Appeal  from  circuit  court  Multnomah 
coun^;  John  B.  Clelaud,  Judge. 

Suit  the  Bank  of  British  Columbia  and 
others  against  the  city  of  Portland  and  an- 
other. Prom  a  decree  for  defendants,  plain- 
tiffs appeal.  Reversed. 

JP.  L.  Willis,  for  appellants.  Ralph  R. 
Dunlway,  for  respondents. 

WOLVERTON, , J.  Thte  Is  a  suit  to  en- 
Join  the  collection  of  assessments  for  a 
street  Improvement,  based  upon  the  alleged 
n()nobservance  of  certain  charter  regulations 
In  doing  the  work.  In  the  view  we  have 
taken  of  the  controversy,  It  will  be  neces- 
sary to  discuss  such  questions  only  as  may 
pertain  to  the  notice  attending  the  resolution 
of  intention  to  make  the  improvement.  On 
May  2,  1890,  the  common  council  adopted  the 
following:  "Resolved,  that  notice  be  given 
that  the  common  council  of  the  city  of  Port- 
land, Oregon,  propose  to  Improve  Tenth  street 
from  the  north  line  of  Hoyt  street  to  a  point 


20  feet  north  of  the  south  line  of  N<Hrtlirup 
street,"  etc.,  specifying  the  manner  in  whieh 
the  work  should  be  done,  and,  on  the  4th, 
caused  a  notice  to  be  published  In  the  Even- 
ing Telegram,  and  In  each  succeeding  and 
consecutive  Issue  thereof,  to  and  Inclusive 
of  the  IWb  day  ot  that  month,  headed,  "Pro- 
posed Improvement  of  Tenth  Street,"  and 
runs  as  follows:  "Notice  Is  hereby  given 
that  the  common  council  <ft  the  city  of  Port- 
land, Or.,  proposes  to  Improve  Tenth  street," 
etc.  (specifying  the  manner  In  which  the 
work  should  be  done  as  in  the  resolution). 
"Remonstrance  against  the  above  Improve- 
ment can  be  filed  on  or  before  the  26th  day 
of  May,  1890."  On  the  5th,  A.  M.  Shannon, 
deputy  city  engineer,  posted  a  notice  at  each 
end  of  the  proposed  ]m|>rovement.  headed, 
"Notice  of  Street  Wort,"  In  letters  about 
three-fourths  of  an  Incb  In  length,  stating  the 
fact  of  the  passage  of  the  resolution  of  in- 
tentltm  to  Improve,  its  date,  the  character 
of  the  work  or  improvement  propoaed,  and 
the  time  within  which  objection  or  remon- 
strance might  be  made  thereto,  and  filed  bis 
affidavit  of  the  posting  with  the  audlttv  on 
the  same  day.  This  was  admittedly  defec- 
tive, and,  to  correct  which,  he  filed  another 
on  December  20,  1900,  after  the  suit  had 
been  instituted,  in  tenor  following: 

"I,  A.  M.  Shannon,  deputy  city  engineer  of 
the  city  of  Portland,  after  having  first  been 
duly  sworn,  depose  and  say  that  notice  of 
the  contemplated  improvement  of  Tenth 
street,  from  N.  line  of  Koyt .  street  to  a 
point  20  ft.  N.  of  8.  line  of  Northrup  St., 
provided  for  In  the  resplution  of  the  common 
council  passed  on  the  2d  day  of  May,  1899, 
a  true  copy  of  said  notice,  marked  'Exhibit 
A,'  is  attached  hereto  and  made  a  part  here- 
of, was  posted  by  me,  In  compliance  with 
section  128  of  the  city  charter,  on  the  5th 
day  of  May,  1809,  at  the  following  places: 
S.  E.  c(M^er  of  Northrup  and  Tenth  streets, 
and  N.  W.  comer  of  Hoyt  and  Tenth  streets. 
I  make  this  amended  proof  to  correct  a  cler- 
ical mistake  In  proof  made  May  5,  1896.  A. 
M.  Shannon,  Deputy  City  Engineer. 

"Subscribed  and  sworn  to  before  me  this 
20th  day  of  December,  1900.  Tho«.  C.  Del- 
vln.  Auditor,  by  W.  L.  Gould,  deputy." 

Prior  to  the  26th  the  plaintiffs,  except  the 
University  I^and  Company,  all  of  whom  are 
abutting  property  owners,  filed  a  remon- 
strance against  the  improvement,  notwith- 
standing which  it  was  ordered,  and  the  as- 
sessments finally  made. 

Now  It  Is  contended  (1)  that  the  resolution 
of  Intention  is  not  such  as  the  charter  re- 
quires; (2)  that  the  puUlshed  notice  thereof 
was  Insufficient;  (3)  that  It  was  not  publish- 
ed for  the  requisite  time,  and  In  the  manner 
prescribed;  (4)  that  the  posted  notice  of  such 
work  was  not  headed  in  letters  of  an  inch  in 
lei^h;  and  (5)  that  no  sufficient  affidavit 
was  made  of  the  posting.  Of  these  In  their 
order:  By  section  127  of  the  city  charter 
of  Portland  (Sess.  Laws  1888.  p.  150).  the 
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common  council  Is  authorized  and  empow- 
ered to  improve  the  streets  and  alleys  of 
the  city;  but  section  128  preecrlbeB  that,  be- 
fore any  work  Is  done  or  ImproTement  made 
as  authorized  by  section  J27,  the  common 
council  "shall  pass  a  resolution  of  Intention ' 
so  to  do,  and  describing  the  work  or  im- 
provement, which  resolution  shall  be  posted 
conspicuously  for  ten  days  In  the  office  of 
the  auditor,  and  shall  be  published  for  ten 
consecutive  days  in  a  daily  paper  published 
and  circulated  In  the  city  of  Portland.  The 
city  engineer  shall,  within  three  days  from 
first  publication  of  the  notice  herein  provided 
for,  also  cause  [the  same]  to  be  conspicuous- 
ly posted  at  each  end  of  the  line  of  said 
contemplated  work  or  improvement  Said 
notice  shall  be  headed  'Notice  of  Street 
Work,'  In  letters  not  less  than  one  loch  la 
length,  and  shall,  In  legible  characters,  state 
the  fact  of  the  passage  of  the  resolution 
aforesaid,  its  date,  and  briefly  the  character 
of  the  work  or  Improvement  proposed,  and 
the  time  within  which  written  objection  or 
remonstrance  may  be  made  thereto.  The  en- 
gineer shall  file  with  the  auditor  an  affida- 
vit of  the  posting  of  said  notices,  stating 
therein  the  date  and  place  where  the  same 
have  been  posted."  Proceedings  In  deroga- 
tion of  the  common  law,,  by  which  individ- 
uals and  citizens  may  be  devested  of  title 
to  property,  must  be  conducted  in  substan- 
tial, If  not  strict,  compliance  with  the  re- 
quirements of  the  statute,'  and  every  requi- 
site designed  for  their  protection  and  benefit 
must  be  observed  In  all  Its  essential  parts. 
This  is  a  general  rule  so  well  settled  that 
it  requires  no  further  elucidation.  Another 
familiar  principle  la  that  where  a  power  Is 
granted  by  the  legislature,  and  a  mode  pre- 
scribed for  the  exercise  thereof,  the  mode 
becomes  the  measure  of  the  power,  and  any 
essential  deviation  therefrom  will  render  the 
act  void  and  ineffectual.  The  nets  required 
by  the  mode  prescribed  become  conditions 
precedent  to  a  valid  exercise  of  the  power, 
and,  without  their  observance,  all  subsequent 
proceedluf^  are  without  competent  authority 
and  wholly  unavailable  for  the  consumma- 
tion of  the  ultimate  purpose.  Springfield 
Milling  Co.  V.  Lane  Co.,  5  Or.  265;  15  Am. 
&  Eng.  Enc.  Law  (1st  Ed.)  1042;  Gllman  v. 
Cltj-  of  Milwaukee,  61  Wis.  588,  21  N.  W. 
G40;  Zottman  v.  San  Francisco,  81  Am.  Dee. 
JMl;  First  Presbyterian  Church  t.  City  of  Pt 
Wayne,  10  Am.  Dec.  35;  Hewes  v.  Rels,  40 
Cal.  255;  Merrltt  v.  Village  of  Portchester, 
71  N.  Y.  309.  27  Am.  Rep.  47.  By  the  very 
wording  of  section  128,  the  requirements 
tliereuf  are  made  conditions  precedent  to 
the  exercise  of  the  power  accorded  the  com- 
mon council  to  Improve  streets  and  alleys, 
fliid.  by  the  settled  canons  of  interpretation, 
they  should  receive  a  strict  construction. 
By  tills  is  meant  that  every  requirement 
must  have  been  observed  and  complied  with 
in  substance,  and  where  the  statute,  by  posi- 
tive luuffuage,  inhibits  any  deviation  from 
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the  particular  mode  pointed  out,  it  most  be 
literally  fulfilled,  as  none  other  can  sub- 
serve the  purpose  of  the  legislature.  The 
especial  criticism  of  the  resolution  Is  that 
it  is  not  within  Itself  a  resolution  of  inten- 
tion to  Improve,  but  that  it  was  thereby 
determined  and  declared  that  a  notice  be  giv- 
en of  the  common  council's  purpose  to  im- 
prove. The  purpose  or  Intention  Is  mani- 
fest from  the  resolution,  .while  it  may  be 
conceded  that  the  wording  Is  somewhat  In- 
apt and  ambiguous.  The  trouble  arises  from, 
an  attempt  to  direct  that  notice  thereof  be 
given  at  the  same  time,  but  It  does  not,  in 
our  opinion,  destroy  the  utility  of  the  res- 
olutlon.  The  posting  and  publication  of  the 
resolution  were  matters  to  be  observed  after 
Its  adoption,  and  It  was  not  essential  that 
the  common  council  should  direct  that  these 
things  be  done  in  the  resolution  Itself  or  at 
all.  The  charter  does  this,  and  nothing 
more  Is  required.  It  Is  the  resolution  that 
must  be  posted  In  the  office  of  the  auditor 
and  published,  not  another  notice.  Then  it 
Is  designed  that  the  posting  and  publication 
shall  impart  notice;  so  that  the  published 
notice,  so  called,  was  sufficient,  being  prac- 
tically a  publication  of  the  resolution  adopt- 
ed. As  to  the  time  of  publication:  The  res- 
olution was  Inserted  In  the  Issue  of  the  Even- 
ing Telegram  of  May  4th,  and  was  published 
In  each  successive  issue  to  and  inclusive 
of  May  15tti.  The  paper  was  Issued  every 
day  except  Sundays,  and  the  charter  requires 
a  publication  for  10  consecutive  days.  From 
the  4th  to  the  15th  two  Sundays  intervened, 
and  there  was  no  publication,  of  course,  up- 
on these  days;  and  the  Inquiry  presented  Is, 
was  there  a  publication  tor  10  conaecutlve 
days,  within  the  meaning  of  the  charter? 
Construed  within  itself,  we  should  say,  "No;" 
but  there  was  enacted  In  1809  a  law  to  cure 
defective  publications  of  notice,  and  to  de* 
dare  what  shall  be  a  sufficient  publication 
thereof,  which  provides  that,  where  a  notice 
Is  required  l^  any  general  or  special  law  to 
be  publlslied  in  a  dally  paper  for  successive 
or  consecutive  days,  it  shall  be  a  full  com- 
pliance, within  the  meaning  of  the  law,  if 
such  notice  is,  or  should  have  t>een,  publish- 
ed ou  the  week  days  only.  Sess.  Laws  1809, 
p.  233.  This  we  hold  to  be  curative  of  the 
objection  made,  as  It  pertains  to  the  length 
of  time  the  resolution  was  published.  The 
further  requirement  of  section  128  is  that 
the  city  engineer  shall,  within  three  days 
from  the  first  publication  of  the  notice,  which 
evidently  means  the  resolution,  also  cause 
"(the  same)"  to  be  conspicuously  posted,  etc. 
It  will  be  noted  that  the  words  "the  same" 
are  contained  In  parentheses,  denoting  an  In- 
terpolation. They  are  not  In  the  original  bill 
as  introduced  and  passed,  as  we  have  as- 
certained by  an  inspection  thereof.  '  The 
clause,  however,  does  not  make  sense  with- 
out some  Interpolation,  as  there  was  evi- 
dently au  omission  by  the  draftsman.  It 
would  be  much  iLore  In  consonance  with  the 
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context  of  the  whole  section  if  the  words  "a 
notice"'  were  inserted  instead.  This  would 
relieve  the  section  of  an  apparent  Incon- 
gruity brot'gUt  nbout  by  the  IndiBcriminato 
use  of  the  tenns  "reeolotion"  and  "notice." 
At  any  rate,  it  Is  plain  that  the  notice  re- 
<iu]red  to  be  headed,  "Notice  of  Street 
Work,"  does  not  refer  to  the  resolution,  as 
the  former  is  required  to  state  the  fact  of 
the  passage  of  the  res(rtution  'iaforeeald" 
<an(rther  document),  and  to  state  further  the 
■character  of  the  work  or  Improvement  pro- 
posed, whereas  the  resolution  mast  descril>e 
the  work  or  improvement;  thus  showing  an 
Intendment  that  the  two  documents  should 
be  distinct  one  from  the  other.  Now,  it  is 
prescribed  how  the  notice  shall  be  headed; 
tliat  Is  to  say.  It  shall  be  in  letters  not  less 
than  one  inch  in  length.  The  direction  is 
4ibsolnte)y  inhlbltive  of  the  use  of  letters 
<rf  any  less  dimension,  and  there  Is  no  room 
for  saying  that  the  use  of  a  three-quarter 
Inch  type  is  a  substantial  compliance,  be- 
«atue  %he  legislature,  by  express  terms,  re- 
quires a  literal  compliance.  SuAi  a  rendi- 
tion and  execntion  of  the  requirement  of  the 
<>harter  may  seem  technical,  but  It  is  not  for 
the  courts  to  declare  that  a  nonessential 
'  which  the  legislature  has  prescribed,  and  in 
language  that  cannot  be  misinterpreted  or 
misunderstood,  to  be  an  essential.  In  this 
c<Hinection  a  further  reference  to  the  authori- 
ties will  not  be  amiss.  •  Mr.  Elliott,  in  his 
work  on  Koads  and  Streets  (2d  Ed.,  S  324), 
JHtys:  "The  form  of  the  notice  Is  not  Im- 
portant unless  the  statute  eqjtressly  prescrib- 
es a  particular  form,  but  the  substance  of 
the  notice  must,  in  all  essential  features, 
be  such  as  the  statute  requires."  So,  in 
Wilson  V.  Inhabitants  of  City  of  Trenton. 
53  N.  J.  I^w,  G45,  647,  23  Ati.  279,  16 
L.  B.  A.  200,  the  court  say:  "The  legisla- 
ture may  prescribe  how  such  notice  may  be 
given.  The  mode  prescrtbed  most  be  strict- 
ly followed,  and  the  proceedings  must  show 
the  preBcril>ed  notice."  And  again,  in  Har* 
beck  V.  City  of  Toledo,  11  Ohio  St  219,  224: 
"The  court  has  no  discretion  as  to  the  form 
of  the  notice.  It  must  contain,  or  be  ac- 
companied by,  a  copy  of  the  application, 
and  it  Is  idle  to  speculate  as  to  the  object 
of  the  enactment,  and  what  would  be  a 
sufficient  compliance  with  Its  spirit,  rather 
than  its  letter.  The  language  of  the  act  is 
clear,  distinct,  and  unambiguous,-ra  copy  of 
the  apidlcation  must  be  published  with  the 
notice  of  the  time  and  place;  and  we  are 
not  at  liberty  to  disregard  its  express  re- 
quirement, or  to  fritter  It  away  by  mere 
rules  of  copstmction.  If  a  municipal  cor- 
poration avails  Itself  of  the  statute  to  take 
private  property  without  the  owner's  con- 
sent,, it  must  as  we  have  seen,  strictly  fol- 
low Its  provisions."  See,  also  State  v. 
Sbreeve,  15  N.  J.  Law.  57;  White  v.  Ba. 
yonne.  49  N.  J.  Law,  311.  8  Atl.  295;  Austin 
T.  AUen,  6  Wf9.  134.  What  notice  should  be 
given*  and  ttie  manner  In  which  It  shall  tw 


given,  are  matters  within  legislative  discre- 
tion; and  the  courts  cannot  inquire  as  to 
the  reasons  which  prompted  its  action,  or  do 
less  than  to  require  an  observance  of  its 
mandates,  unless  contrary  to  the  funda- 
mental law.  Nor  was  there  a  waiver  of  the 
compliance  on  the  part  of  the  common  coun- 
cil by  those  of  the  plaintiffs  who  filed  a  re- 
monstrance against  the  improvement.  The 
act  of  giving  notice  In  the  manner  prescrib- 
ed was  a  condition  precedent  to  the  acquire- 
ment of  Jurisdiction  of  the  subject-matter, 
and  the  improvement  could  not  be  lawfully 
made  without  it.  Ladd  v.  Spencer,  23  Or. 
193,  31  Pac.  474;  Strout  v.  City  of  Portland, 
26  Or.  294,  38  Pac.  126;  Smith  v.  Minto,  30 
Or.  .351,  48  Pac.  166.  The  engineer's  affidavit 
of  the  posting  states  the  date  and  places 
where  the  notices  were  posted,  and  fulfills 
the  requirement  of  the  charter.  That  it  was 
made  by  the  deputy  city  engineer  is  not  ob- 
jectionable, as  the  engineer  may,  under  the 
charter,  employ  one  or  more  deputies,  who 
are  clothed  with  like  powers  as  the  principal. 
Section  53,  City  Charter.  The  later  affida- 
vit was  but  an  amendment  of  proof,  and 
a  correction  of  the  former. 

The  objections,  therefore,  to  the  affidavit 
are  not  well  taken;  but  for  the  omission  in 
I>o8tlng  a  proper  notice  at  each  end  of  the 
line  of  the  proposed  improvement  the  decree 
of  the  trial  court  will  be  reversed,  and  one 
here  entered  restraining  the  collection  gf  the 
assessments. 


(40  Or.  468) 

FERGUSON  V.  BYERS. 

(Supreme  Court  of  Oregon.   March  17,  19<^.) 

JUSTICE  OF  THE  PBACB  —  JURISDICTION  — 
AMOUNT  OF  CLAIH— REMISSION  OF  PAttT  OF 
CLAIM— WRIT  OF  REVIEW— PBTITION— SUFFI- 
CIENCY. 

1.  Hill's  Ann.  Laws,  §  584,  requires  a  peti- 
tion for  a  writ  of  review  to  review  a  judgment 
of  a  justice's  court  to  describe  the  decision 
sought  to  be  reviewed,  and  to  allege  the  er- 
rors committed  therein.  Section  586,  declares 
that  the  writ  shall  not  issue  unless  the  court 
is  reasonably  satisfied  from  the  petition  that 
the  inferior  court  exercised  its  powers  errone- 
ously, or  exceeded  its  jurisdiction,  to  the  in- 
jury of  some  substantial,  ri^ht  of  the  plaintiff 
In  error.  Held,  that  a  petition  for  a  writ  of 
review,  stating  the  judgment  and  the  errors 
complained  of.  is  Butticient  without  alleging 
that  the  substantial  rights  of  petitioner  were 
thereby  injured,  as  that  is  but  a  mere  conclu- 
sion, t 

2.  A  justice  whose  jurisdiction  is  limited,  in 
actions  for  the  recovery  of  personal  property, 
by  Hill's  Ann  Laws,  §  908,  to  cases  where  the 
value  of  the  property  claimed  and  damages  for 
detention  do  not  exceed  $250,  has  no  jurisdic- 
iion  of  sHcii  an  action,  in  which  the  iietitiou 
asks  the  recovery  of  property  worth  $249.  and 
$*i5  damages  for  the  detention  thereof;  and  a 
remission  of  the  latter  claim,  after  the  rendi- 
tion of  a  judgment  ordering  the  return  of  the 
property,  is  not  sufficient  to  bring  the  cause 
within  the  justice's  jurisdiction  and  validate 
his  judgmeDt. 

Appeal  from  circuit  court  Polk  county; 
R.  P.  Boise,  Judge. 
Proceedings  by  B.  L  Fwgu'aon  against 
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Mrs.  Ollle  M.  Byers  to  review  a  judgment  of 
a  Justice  of  the  peace.  Prom  a  Judgment  in 
favor  of  the  defendant  dismissing  the  writ 
of  review,  plaintiff  appeals.  Reversed. 

This  18  a  proceeding  to  review  a  Judgment 
of  an  inf^or  court  The  d^endant  in  an 
action  against  the  plaintiff  In  the  Justice's 
court  of  district  No.  5,  Polk  county,  alleged 
in  her  complaint  that  she  was  the  owner  and 
oititled  to  the  possession  of  a  bay  mare 
valued  at  $100.  a  colt  at  $25,  a  bay  horse 
at  f  100,  a  huggy  at  f20,  and  a  set  of  har- 
ness at  $4>  which  the  plaintiff  attached  in 
said  county  In  an  action  wherein  O.  L. 
Pearce  was  plaintiff  and  J.  A.  Byers  defend- 
ant; that  such  seizure  was  wrongful,  and 
by  reason  thereof  she  was  damaged  in  the 
sum  of  $26,  and  prayed  foe  the  return  of 
the  inroperty,  or  the  value  tbweof  In  case 
a  delivery  could  not  be  had,  and  the  sum 
of  $26  damages.  A.  summons  was  Issued, 
directed  to  the  ctmstable,  commanding  him 
to  summon  the  plaintiff  to  appear  at  a  time 
and  place  specified  to  answer  said  com- 
plaint The  return  Indorsed  on  the  sum- 
mons shows  that  the  constable,  not  being 
able,  after  dillg«it  search  and  inquiry,  to 
find  the  plaintiff  In  said  connly,  snl»tltuted 
aerrlee  thereof  was  made  vpoa  bis  wife  at 
bis  residence  and  usual  place  of  abode.  The 
plaintiff's  rounsel  having  appeared  specially 
for  that  purpose,  moved  the  court  to  quash 
the  service  of  the  summons  on  the  ground 
that  the  c<^y  thereof  was  not  delivered  at 
his  residence  and  usnal  place  of  abode;  but 
tb«  motion  being  overruled,  the  plaintiff 
refused  to  further  plead  or  answer,  where- 
upon Judgment  was  rendered  against  him  for 
the  possession  of  the  property  or  for  the  sum 
of  $240,  the  value  thereto,  the  defendant's 
counsel  waiving  all  damages  for  the  alleged 
wrongful  taking  and  detention.  The  peti- 
tion by  the  plaintiff  herein  for  the  writ  of 
review  sets  forth  the  errors  .alleged  to  have 
been  committed  by  tiie  Justice's  court,  among 
which  it  Is  aveired  that  It  did  not  have  Ju- 
ri8dictl<m  of  the  subject-matter  of  the  ac- 
tion. The  writ  having  been  issued  by  the 
circuit  court  for  said  county,  the  return 
thereto  sets  forth  the  facts  in  substance  as 
hereinbefore  stated,  and,  a  trial  being  had, 
the  writ  was  dismissed  and  the  plaintiff  ap- 
peals to  this  court. 

Frank  Holmes,  for  appellant  B.  F.  Bon- 
ham  and  Carey  F.  Martin,  for  respondent 

MOORE,  J.  (after  stating  the  facts).  The 
question  to  be  cousldered  Is  whether  the 
judgment  of  the  Justice's  court  is  void  in 
consequence  of  a  want  of  Jurisdiction.  As  a 
preliminary  matter,  however,  it  Is  Insisted 
by  defendant's  counsel  that  the  petition  for 
the  writ  of  review  does  not  state  facts  suffi- 
cient to  entitle  the  plaintiff  to  the  benefit 
of  this  special  remedy,  because  it  Is  not  al- 
leged therein  that  the  Justice's  court  exercis- 
ed its  functlous  erroneously  to  the  injury  of 


any  substantial  right  of  the  plaintiff.  Tlie 
writ  of  review  under  our  system  of  proce- 
dure Is  analogous  to  the  common-law  rem- 
e6f  by  certiorari.  HlU's  Ann.  Laws,  | 
Dayton  v.  Board,  ^  Or.  131,  60  Pac.  1009. 
The  statute  provides,  In  effect  that  it  shall 
be  allowed  by  the  circuit  or  county  courts, 
or  by  a  Judge  thereof,  upon  the  petiticm  of 
the  plaintiff,  describing  the  declsltm  soi^bt 
to  be  rev4ewed  and  setting  forth  the  errors 
allied  to  have  been  committed  therein. 
Hill's  Ann.  Laws,  S  684;  Southern  Oregon 
Co.  V.  Coos  Co.,  80  Or.  250,  47  Pac.  852. 
Before  allowing  the  writ  of  review,  the 
court  ought  to  be  reasonably  satined,  from 
an  Inspectlcm  of  the  petition,  that  the  Infe- 
rior court,  officer,  or  tribunal,  in  the  exer- 
cise of  Judicial  functions,  appears  to  have 
employed  its  or  his  power  erroneously,  or  to 
have  exceeded  its  or  bis  jurisdiction,  to  the 
injury  of  some  substantial  right  of  the  plalo- 
tiff.  HlU's  Ann.  Laws,  f  585.  The  petition 
in  the  case  at  bar  described  the  Judgment 
In  the  Justice's  court  sought  to  be  reviewed, 
and  specmed  with  particularity  the  errors 
alleged  to  hare  been  committed;  and,  the 
plaintiff  having  thus  compiled  with  the  nec- 
essary statutory  requirements,  the  petition 
stated  facts  sufficient  to  entitle  him  to  the 
relief  demanded,  without  allying  tliavin 
that  the  decision  resulted  In.  injury  to  any 
of  bis  sutMtantial  rights,  which  is  a  mere 
legal  conclusion,  to  be  deduced  by  the  couft 
from  the  averments  of  fact 

CoHsiderlng  the  appeal  on  its  merits,  the 
statute  limiting  the  amount  in  controversy 
is  as  f<^low8:  "A  Justice's  court  has  Jurisdic- 
tion, but  not  exclusive,  of  the  following  ac- 
tions: •  •  •  (2)  For  the  recovery  of  spe- 
cific personal  property,  when  the  value  of 
the  property  claimed  and  the  damages  for 
the  detention  do  not  exceed  two  hundred  and 
fifty  dollars."  Hill's  Ann.  Laws,  i  90S-  It 
will  be  rememt>ered  that  the  defendant  al- 
leged in  her  complaint  In  the  action  4o  re- 
cover possession  of  the  property  that  the 
value  thereof  Is  $249,  and  that  In  conse- 
quence of  the  unlawful  seizure  and  detention 
she  sustained  damage  in  the  sum  of  $25, 
thus  matting  the  amount  In  controversy.  In 
case  possession  of  the  property  could  not 
be  secured,  the  sum  of  $274,  which  is  in 
excess  of  the  jurisdiction  of  a  Justice's  court 
and  its  Judgment  is  void  unless  the  remis- 
sion by  defendant's  counsel  of  the  sum  of 
$26  removes  the  objection.  Camp  v.  Wood. 
10  Watts,  118.  While  a  diversity  of  Judicial 
opinion  exists  as  to  what  constitutes  the 
amount  In  controversy.  It  Is  settled  in  this 
state  that  the  sum  thus  inv(Hved  Is  to  be 
determined  by  the  ad  damnum  clause  of 
the  complaint  and  not  by  the  amount  of  the 
judgment.  Troy  v.  H&llgarth,  85  Or.  102, 
57  Pac.  374.  The  defendant  not  having  re- 
mitted any  part  of  the  damage  which  she 
claims  to  have  sustained  until  the  JudgmMt 
for  the  possession  of  the  property  was  ren- 
dered, it  is  not  necessary  to  omslder  whetb> 
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er  a  party  can  waive  a  part  of  bis  claim,  so 
as  to  brlDg  it  within  the  Joiiedlctioa  of  an 
inferior  court;  for,  to  accomplish  this  result, 
the  remitter  must  he  made  when  the  action 
is  heguo:  otherwise  Jm-lsdictiMi  of  the  sub- 
ject-matter is  not  secured.  XJtchfield  t. 
Daniels,  1  Colo.  268.  In  that  case  It  was 
held  that  If  the  plaintiff  limit  the  ad  dam- 
num In  his  declaration  to  f2,000,  this  shall 
operate  to  remit  the  excess  over  that  sum  to 
the  defendant,  the  court  saying:  "If  there 
be  due  on  the  Instrument  sued  on  $10,000, 
stUl  if  the  plaintiff  limits  his  claim  to  $2,000 
.the  case  is  within  the  jurisdiction  of  the 
court.  The  Umitatlon  of  his  claim  In  the  ad 
damnum  operates  per  se  as  a  remittance  o^ 
whateror  amount  may  be  due  tn  excess  of 
?2,000."  ^ 

A.  court's  Jurisdiction  of  the  subject-mat- 
ter of  an  action  is  determined,  In  the  first 
instance,  from  an  inspection  of  the  allega- 
tions of  a  complaint.  Such  Jurisdiction, 
however,  may  be  defeated  by  the  Introduc- 
tion of  testimony  at  the  trial,  conclusively 
showing  that  the  subject  of  the  controversy 
is  not  within  the  limit  of  the  court's  power. 
Corbell  v.  Chllders,  17  Or.  628,  21  Pac.  67a 
But  where,  from  an  Inspection  of  the  com- 
plaint, the  court  does  not  have,  in  the  first 
instance,  Jurisdiction  of  the  subJect-iOatter, 
neither  testimony  nor  remitter  can  confer 
such  Jurisdiction.  The  defendant  having  al- 
leged in  her  complaint  that  the  value  of  the 
property  taken  and  the  damage  sustained  by 
her  was  the  sum  of  $274,  which  she  appar- 
«it]y  sought  to  recover,  the  Justice's  court 
never  secured  Jarlsdletlon  of  the  snbject- 
matter. 

It  follows  from  this  consideration  that  the 
Judgment  of  the  circuit  court  is  reversed,  and 
the  cause  remanded,  with  direction  to  annul 
the  Judgment  of  the  Justice's  court. 


(10  Wyo.  177) 

TURNER  V.  HAMILTON. 
(Supreme  Court  of  Wyoming.  March  19. 1902.) 
APPBAL-ORDSR  SUSTAINING  DBUURRBR. 
Under  Rev.  St.  |  4219,  providins  that  a 
"judgment  rendered  or  fioal  order  made  by  the 
district  court  may  be  reversed,  vacated,  or  mod- 
ified by  the  supreme  court  for  errors  appearing 
oji  the  record,"  plaintiff,  in  an  election  contest 
case,  cannot  appeal  from  an  order  sustaining  a 
demurrer  to  the  petition,  and  refusing  to  grant 
permission  to  amend  such  petition;  such  otAer 
not  being  a  judgment  or  a  final  order. 

Error  to  district  court,  Natrona  county; 
Charles  W.  Bramel,  Judge. 

Action  by  Adah  M.  Turner  against  Mary 
Hamilton.  From  an  order  sustaining  the 
demurrer  to  the  petition,  plaintiff  brings  er- 
ror. Dismissed. 

Alex.  T.  Butler,  fca*  plaintiff  in  error. 
Fred  D.  Hammond  and  W.  B.  St<^,  for  de- 
fendant In  amx. 

KNIGHT,  J.  Attorney  for  plaintiff  in  er- 
ror  In  bis  second  brief  filed  In  this  court 


■  makes  the  following  statement  of  his  case, 
which  seems  to  be  correct  as  far  as  It  goes, 
and  is  as  follows:  "This  action  was  orig- 
inally commenced  by  plaintiff  in  error  filing 
her  petition  In  the  district  court.  Defend- 
ant in  error  demurred  to  the  petition  on  the 
grounds,  among  others,  that  the  petition  fail- 
ed to  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  trial  court  sustained 
the  demurrer,  to  w^hlch  ruling  plaintiff  ex- 
cepted." Thereafter  defendant  In  ferror,  by 
brief  filed,  calls  attention  to  the  record  of 
the  trial  court  wherein  rule  11  of  this  court 
(26  Pac.  xll.)  Is  vitiated  by  a  failure  to  num- 
ber the  pages  thereof,  nor  are  the  pages  of 
the  transcript  of  the  Journal  numbered,  vio- 
lating the  requirements  of  rule  12  of  this 
court  (26  Pac.  xil.)  and  other  errors  on  the 
face  of  the  record.  Attention  Is  also  called 
to  the  fact  that  no  Judgment  or  final  order 
has  been  rendered  from  yrhlch  this  appeal  Is 
taken,  under  the  provisions  of  oiu*  statutes, 
and  cites  the  ruling  of  this  court  In  MenardI 
V.  Om'alley,  3  Wyo.  327,  23  Pac.  68;  Gramm 
V.  Fisher,  3  Wyo.  595,  29  Pac.  377;  Kahn  v. 
Insurance  Co.,  4  Wyo.  419,  34  Pac.  1059,  62 
Am.  St.  Hep.  47;  Gramm  v.  Fisher,  4  Wyo. 
1,  31  Pac.  767.  SecUon  4249,  Rev.  St.  (for- 
merly section  3128),  of  our  statutes,  is  as  fol- 
lows: "A  Judgment  rendered  or  final  cMrder 
made  by  the  district  court  may  be  reversed, 
vacated,  or  modified  by  the  supreme  court 
for  errors  appearing  on  the  record."  In 
Menardi  v.  Omalley,  supra,  this  conrt  made 
use  of  the  following  language;  "The  record 
presents  nothing  upon  which  this  court  can 
act.  Judgment  was  not  rendered  for  the  de- 
fendant upon  the  sustaining  of  the  demur- 
rer, and  no  final  order,  within  the  meaning 
of  section  3128  of  the  Code  ^f  Civil  Pro- 
cedtffe,  appears  to  have  been  made.  The 
(MTder  sustaining  the  demurrer  did  not,  in  ef- 
fect, determine  the  action  and  prevent  a 
Judgment"  Thereaftw  plaintiff  in  error 
filed  a  brief  on  motion  to  dismiss  appeal. 
As  there  was  no  motion,  to  dismiss  appeal, 
the  brief  was  intended,  no  doubt,  as  a  reply 
brief,  and  it  was  from  this  brief  that  the 
statement  of  the  case  supra  was  obtained, 
and  for  the  first  time  attempted  by  plaintiff 
in  error,  except  as  briefly  referred  to  In  a 
motion  for  speedy  hearing,  to  avoid  the 
claim  made  by  defendant  in  error  that  this 
case  falls  within  the  construction  of  our 
law,  as  announced  in  the  several  cases  re- 
ferred to,  that  there  must  be  a  Judgment  or 
final  order  from  which  to  appeal,  neither  of 
which  appears  In  this  case.  Attorney  for 
plaintiff  in  error  In  his  last  brief  says: 
"Plaintiff  In  error  is  familiar  with  the  rule 
of  this  court  as  laid  down  in  the  decisions 
refetred  to  in  defendant  in  error's  brief, 
but  this  Is  not  a  civil  or  equity  case,  but  an 
election  contest,— a  special  i^oceeding  f. 
which  the  cases  defendant  refers  have  no 
application,  any  more  than  they  would  In 
an  Insane  case  or  probate  ruling."  A  con. 
tentloD  that  one  appealing  to  the  courts. 
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under  the  provisions  of  the  Probate  Code, 
was  not  bound  by  the  statutory  require- 
ments in  civil  actions,  was  decided  at  the 
present  term  of  this  court  in  Ullman  v.  Ab- 
bott, 67  Pac.  469,  and  the  reasoning  in  that 
casp  Is  broad  enough  to  obviate  the  neces- 
sity of  saying  more  upon  the  contention  here 
made,  as  above  set  out.  The  plaintiff  in  er- 
ror has  no  standing  in  this  court.  The  sub- 
talDlng  of  the  demurrer,  and  the  refusing 
to  grant  permission  to  amend  the  petition, 
was  not  such  a  Judgment  rendered  or  final 
order  made  as  entitled  plaintiff  in  error  to 
maintain  this  action  in  this  court. 
The  petition  In  error  will  be  dismissed. 


(26  MonL  US) 

STATE  T.  WOODMAN. 

(Supreme  Court  of  Montana.   March  10,  1902.) 

OAMINO— NICKEL  IN   THE   SLOT  MACHINES- 
DISTRIBUTION  OF  CIGARS— CONSTITUTION- 
AL LAW— GLASS  LBOISLATION. 

1.  Conceding  that  Laws  1901,  p.  166,  i  2. 
punishes  prourlAors  of  games  of  cbauce,  while 
patrons  of  the  game  enjov  immnuit;,  it  is  not 
uncoustitatlonal  as  class  legislation,  no  excep- 
tion being  made  of  the  persona  who  fall  within 
its  Oberation. 

2.  Laws  1001,  p.  100.  8  2,  prohibits  the  con- 
duct of  gumes  of  chance,  and,  amoug  others, 
that  of  running  a  nickel  in  the  slot  machine, 
"for  money,  checks,  credits,  or  any  representa- 
tive of  value,  or  for  auy  property  or  thiug 
whatever."  Held,  that  a  nickel  in  the  slot  ma- 
chine, InTolvlng  in  its  operation  the  element  of 
chance  as  to  whether  the  player  obtained  in 
cigars  more  or  less  than  the  value  of  his  mon- 
ey, was  prohibited  thereby. 

Appeal  from  district  court,  Lewis  and 
Clarke  county*;  Henry  C.  Smith,  Judge. 

Elmer  E.  Woodman  was  convicted  of  run- 
ning a  nickel  Id  the  slot  machine  In  viola- 
tion of  law.  and  he  appeals.  Affirmed. 

Nolan  &  I^eb,  for  appellant  Jas.  Dono- 
van, Att7.  Gen.,  for  the  State. 

BRANTLY,  J.  The  defendant  was  char^ 
ged  by  Information  with  a  violation  of  the 
act  of  the  7th  legislative  assembly  (Laws 
1901,  p.  IGfi),  by  willfully  and  unlawfully 
running  and  conducting,  and  permitting  to 
be  run  and  conducted,  a  certain  nickel  in  the 
slot  machine  for  cigars.  In  his  cigar  store 
in  the  city  of  Helena.'  A  general  demurrer 
was  Interposed  to  the  information,  and  over- 
ruled. Thereupon  the  defendant  mtered  his 
plea  of  not  guilty.  A  trial  was  had,  which 
resulted  in  a  verdict  of  conviction.  A  mo- 
tion In  arrest  of  Judgment  was  overruled, 
and  the  defendant  was  sentenced  to  pay  a 
fine.  The  facts  submitted  to  the  Jury  were 
embonied  In  an  agreed  statement,  signed  by 
counsel,  and  are  as  follows:  "On  the  23d 
day  of  September,  1901.  Elmer  B.  Woodman 
was  running  a  cigar  store  In  the  city  of 
Helena,  Lewis  and  Clarke  county,  Montana. 
On  said  day  he  had  on  his  counter  what  Is 
known  as  a  'nickel  in  the  slot  machine.' 
•This  machhie  is  a  contrivance  which  has  a 
pack  of  cards  on  rollers,  exhibiting  five  cards 


'at  a  time,  and  with  an  aperture  for  the  de- 
posit of  a  nickel.  When  the  nlck^  is  de- 
posited a  spring  Is  pressed,  which  sets  the 
roller  revolving,  and  when  the  revolutlntt 
ceases  five  cards  are  brought  into  view  out 
of  the  fifty-two  cards  In  the  pack.  Under 
rules  which  govern  the  mttchinE%  If  in  those 
five  cards  thus  appearing  a  pair  of  kings 
appears,  the  player  gets  one  cigar;  If  a  pair 
of  aces,  two  cigars  are  paid;  if  two  pairs 
are  sbown  in  the  At*  cards,  the  player  gets 
two  cigars;  If  three  of  a  kind  are  shown, 
the  player  gets  three  cigars;  if  a  straight 
(that  Is,  five  cards  of  conmentlre  numbers) 
or  a  flush  (that  Is,  five  cards  of  the  same 
suit)  Is  shown,  the  player  gets  Ave  cigars; 
If  a  full  ^and  (that  Is,  three  of  one  kind  and 
a  pair)  Is  shown,  the  ^lajer  gets  ten  clgan: 
and  If  a  stralgbt  flush  (that  Is,  Ave  cards  of 
consecutive  numbers  of  the  same  salt)  It 
shown,  the  player  gets  twenty-flTe  dgara: 
and  If  a  royal  flush  (that  is,  an  ace,  Ung, 
queen,  Jack,  and  ten  spot  9t  the  same  suit) 
Is  shown,  the  player  gets  one  hundred  clgan 
for  five  cents.  If  of  the  five  cards  then  ex- 
hibited In  the  manner  above  set  forth  none 
of  the  above  comMnatlona  appear,  the  play- 
er gets  nothing;  but  the  player  takes  the 
chance  of  getting  for  five  cents  one  cigar, 
«r  for  five  cents  he  may  get  two  cigars,  or 
for  five  cents  he  may  get  three  cigars,  or 
for  five  cents  be  may  get  five  cigars,  or  for 
five  cents  he  may  get  ten  cigars,  or  for  five 
cents  he  may  get  tweoty-flre  cigars,  or  for 
five  cents  he  may  get  one  hundred  dgars.  or 
for  five  cents '  he  may  get  nothing.  The 
cigars  distributed  sell  for  and  are  worth 
twelve  and  one-half  cents  each.  On  the 
23d  day  of  S^tember,  1901.  Knute  Ophelm 
went  into  the  stwe  of  Elmer  E.  W^oodman, 
and  commenced  playing  the  nickel  In  the 
slot  machine  above  described.  On  this  oc- 
casion he  played  ten  nickels.  For  s<Hue  of 
said  nickels  he  received  nothing  whatever. 
With  some  of  the  nickels  the  cards  appear- 
ing were  in  such  combinations  that  he  got 
nothing  whatever,  and  in  one  Instance  the 
comMnatlon  of  the  cards  was  such  that  for 
the  nickel  he  got  two  cigars.  On  the  same 
day  August  Pack  put  one  nickel  into  the  slot 
machine  and  got  nothing  whatever,  and  he 
put  In  a  second  nickel  and  two  pairs  of  cards 
were  exhibited,  and  he  got  two  cigars.  On 
the  third  nickel  placed  In  said  slot  machine 
he  got  nothing  whatever.  On  the  fourth 
nickel  he  got  nothing  whatever,  pn  the 
fifth  nickel  so  placed  in  said  slot  machine 
he  got  three  cards  of  the  same  kind,  and 
received  three  cigars,  inaklng  a  total  of  five 
cigars  that  he  got  for  the  five  nickels  that 
he  deposited.  Ed.  S.  Walker  deposited  sev- 
eral nickels  in  said  machine  on  the  above- 
named  date,  and  received  nothing  whatever 
for  the  same.'  Others  on  the  same  occasion 
deposited  nickels  in  the  ^Id  machine,  press- 
ed tbe  lever,  the  cards  revolved,  but  they  re- 
ceived* nothing  whatpver  tor  tbe  money  so 
deposited.  -Others  depositM  nlcketo  in  the 
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said  machine,  and  tbe  cards  so  appeared  tliat 
they  received  cigars  greater  In  value  than 
the  nickels  so  deposited.  No  checks  of  aoy 
kind  were  used  or  Issued  by  the  defendant 
Elmer  E,  Woodman  while  said  mactilne  was 
being  played.  This  machine  was  placed, 
operated,  and  conduoted  i/i  the  city  of  Hel- 
ena, I^wia  and  Clarke  county,  state  of  Mon- 
tana. At  the  time  of  the  passage  of  tbe 
law  under  which  this  prosecution  is  brought, 
tliere  were  In  use  and  (^ration  In  the  city 
of  Helena  and  elsewhere  in  Montana  nickel 
^in  the  slot  machines  of  different  kinds,  In 
the  operation  of  which  the  player  was  paid 
in  money  instead  of  dgars;  that  Is,  nuMiey 
exclusively." 

The  defendant  has  appealed  from  the 
Judgment,  and,  not  chalieuglng  the  suffi- 
ciency of  the  informatlOT  in  other  respects, 
■presents  for  determination  two  questions 
.raised  by  his  demurrer  and  motion  in  ar- 
rest of'  the  Judgment  upon  the  validity  and 
construction  of  that  section  of  the  statute 
under  which  the  conviction  was  had.  These 
questions  are:  (1)  Is  section  2  of  the  act 
unconstitutional  l>ecause  it  is  class  legisla- 
tion? And,  (2)  admitting  the  constitution- 
ality of  this  section,  does  the  use  of  a  ^Ickel 
in  the  slot  machine  for  the  distribution  of 
cigars,  as  shown  the  facts  in  this  case, 
fairly  fall  within  Its  terms? 

1.  The  act  is  entitled  "An  act  to  prohibit 
gambling  within  the  state  of  Montana,  to 
provide  penalties  for  violations  of  this  act," 
etc.  The  parts  of  it  pertinent  here  are  the 
following: 

"Section  1.  Every  person  who  deals,  plays, 
carries  on,  opens  or  causes  to  be  opraed,  or 
who  conducts  or  causes  to  be  conducted, 
either  as  owner  or  eniployee,  any  ganie  of 
moDte.  lausquentet  llanaquenet],  rouge  et 
nolr,  dondo,  tan,  fan-tan,  percmtage,  stud 
horse  p<^er,  craps,  seven  and  a  half,  twen- 
ty-one, or  aqy  banking  or  percentage  game, 
or  any  game  commonly  known  as  a  sure 
thing  game,  for  money,  checks,  credits,  or 
any  representative  of  value,  or  for  any  prop- 
erty or  thing  whatever,  any  peeposcope  or 
nickel-ln-the-slot  machine,  exposing  to  view 
lewd.  Indecent  or  obscene  pictures,  is  pun- 
ishable by  a  fine  of  not  less  than  five  hun- 
dred dollars  nor  more  than  one  thousand  dol- 
lars, and  every  person  convicted  of  a  viola- 
tion of  this  section  must  be  Imprisoned  until 
such  fine  and  costs  are  paid. 

"Sec.  2.  Every  person  who  carries  on, 
opens  or  causes  to  be  opened  or  who  con- 
ducts or  causes  to  be  conducted,  any  game 
of  faro,  roulette,  draw  poker,  stud  horse 
poker,  or  what  is  commonly  called  round-the- 
tabie  poker,  or  solo,  or  any  game  of  chance 
played  with  cards,  dice,  or  any  device  what- 
ever, or  who  runs  or  conducts  any  nlckel- 
in-the-slot  machine  or  other  similar  machine 
or  permits  the  same  to  be  run  or  conducted, 
other  than  the  games  commonly  known  as 
sure-thing  games,  for  money,  checks,  credits, 
or  any  representative  of  value,  or  for  any 


property  or  Qilng  whatever,  and  any  person 
owning  or  in  chaise  of  any  saloon,  beer  hall, 
bar  room,  cigar  store  or  other  place  of  busi- 
ness or  any  place  where  drinks  are  sold  or 
served,  who  permits  any  of  the  games  men- 
.tioned  in  thte  section  to  be  played  In  or 
about  such  saloon,  beer  hall,  bar  room,  cigar 
store  or  other  place  of  business,  or  place 
where  drinks  are  sold  or  served.  Is  punish- 
able by  a  fine  of  not  lesis  than  $100.00  nor 
more  than  $1,000.00;  and  every  person  con- 
victed of  a  violation  of  section  2  of  this  act 
must  be  Imprisoned  until  snob  fine  and  costs 
are  paid." 

From  an  inspection  of  these  {wovlslons  It 
is  apparent  that  the  purpose  of  the  leglsla- 
.ture  in  enacting  tbe  first  section  was  to  pro- 
hibit entirely  the  games  of  chance  enumer- 
ated therein,  as  well  as  all  similar  ones,  and 
to  declare  guilty  of  a  misdemeanor  all  per- 
sons engaging  in  them,  including  the  propri- 
etors as  welt  as  those  playing  on  the  outside. 
All  of  these  games,  besides  Involving  the 
vice  of  gambling,  also  afford  to  tbe  proprie- 
tor or  dealer  an  undue  advantage  over  one 
playing  on  the  outside,  enabling  him.  at  will, 
by  fraudulent  dealing  or  the  use  of  unfair 
devices,  to  fleece  the  unwary.  No  fault  it 
found  with  this  section,  except  that  It  to 
suggested  that  the  mention  of  peeposcopes 
or  nickel  In  the  slot  machines  exposing  to 
view  lewd  pictures,  etc..  extends  It  to  a  sub- 
ject not  mentioned  In  tbe  title,  and  that  it  Is 
therefore  void  to  tbe  ext«it  of  tbe  iM-ovtslon 
on  this  subject.  Upon  this  point  we  express 
no  opinion,  as  no  question  concerning  it 
arises  here. 

Couusel  calls  attention  to  the  fact  that  this 
section  denounces  as  misdemeanants  both 
tbe  proprietor  of  the  games  and  those  who 
play  at  them  as  patrons,  and  says  that  In 
this  respect  it  makes  no  discrimination  as 
between  p&raons  who  engage  in  tbe  prohib- 
ited games,  wli^eas  the  second  section  pun- 
ishes the  proprietor  only,  and  grants  immu- 
nity to  the  patrons;  tbns  making  an  unjust 
discrimination  between  persons  who  are  un- 
der like  circumstances  with  referrace  to  the 
subject  of  the  legislation.  In  other  words, 
the  argument  Is  that,  because  the  second 
section  does  not  make  special  mention  of  the 
patrons  of  the  games  enumerated  therein,  it 
affords  tliem  Immunity,  and  therefore  in  this 
respect  contravenes  constitutional  provisions 
prohibiting  special  legislation.  There  is,  per- 
haps, ground  for  argument  that,  though  the 
section  does  not  in  terms  Include  the  pa- 
trons, they  might  still  be  held  guilty  of  aid- 
ing in  the  commission  of  the  act  declared  a 
misdemeanor,  and  puulHhed  under  sectious 
10  aud  1225  of  the  Penal  Code.  These  latter, 
provide  for  tbe  conviction  and  punishment 
of  misdemeanants,  and  their  alders  and  abet- 
tors, in  cases  to  which  no  special  provision 
of  law  is  applicable.  But  disregarding  this 
suggestion,  and  reserving  any  opinion  there- 
on, we  do  not  think  the  objection  to  the  sec* 
ond  seiitlon  on  tbe  ground  uixed  Is  malnr- 
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talaable.  Conceding  that  the  patrons  of  the 
gamoB  enumerated  in  this  section  enjoy  im- 
munity, the  provision  Is  not  obnoxious  to  any 
provision  of  our  constitution. 

The  Intention  of  the  legislature,  as  ex- 
pressed In  tills  section,  was  clearly  to  pro- 
hibit E^oprletory  games;  that  Is,  to  prohibit 
the  opening  and  running  of  gambling  houses, 
as  well  as  proprietory  games  In  beer  halls, 
barrooms,  cigar  stores,  or  other  places  of 
business,  or  places  where  drinks  are  served 
or  sold,  for  the  purpose  of  gain,  either  by 
means  of  the  games  themselves  or  from  ex- 
tra custom  attracted  by  them.  The  design 
was  to  prohibit  the  resM'ts  to  which  those 
IndlTlduala  minded  to  engage  in  gaming  are 
attracted  by  reason  of  the  associations  and 
facilities  afforded.  It  makes  no  exception  of 
the  class  of  persons  who  fall  within  the 
scope  of  its  operation,  but  applies  to  all 
who  are  brought  within  the  relations  and 
elrcumatances  provided  for  by  it  Such  stat- 
ntory  enactments  are  not  special,  within  the 
meaning  of  the  clause  of  the  constitution 
I)rohlbiting  special  legislation.  State  v.  Rot- 
wltt,  15  Mont.  38.  37  Pac.  845  Very  many 
laws  do  not  operate  alike  upon  all  citizens 
of  the  state.  They  are  nevertheless  general 
In  their  application,  because  they  Include  all 
citizens  who  are  in  a  like  situation.  For 
example,  the  Pehal  Code  (section  749)  de- 
nounces as  a  felony  the  engaging  in,  pro- 
moting, encouraging,  or  Instigating  a  prize 
fight  It  also  provides  (section  750)  that  one 
who  is  willfully  present  as  a  spectator  at 
such  a  fight  shall  be  deemed  guilty  of  a 
misdemeanor  only.  The  validity  of  this  leg- 
islation has  never  been  questioned,  yet  it 
clearly  discriminates  between  the  classes  of 
citizens  connected  with  the  same  violation 
of  the  law.  But  he  who  engages  In  or  pro- 
motes the  crime  actively  is  properly  held  to 
be  worthy  of  a  more  severe  punishment,  be- 
cause he  has  enticed  others  to  lend  their 
presMice  and  encouragemwit  to  his  criminal 
enterprise. 

It  is  the  duty  of  the  l^slature  to  recog- 
nize the  different  relations  the  citizens  bear 
to  the  subject-matter  of  the  particular  leg- 
islation, and  to  shape  It  so  as  to  make  It 
uniform  as  to  all  persons  in  the  same  class. 
Having  done  -this.  It  Is  free  to  make  such 
discrimination  as  it  deems  proper  between 
the  different  classes,  so  long  as  it  violates 
no  express  or  necefiaarlly  Implied  constitu- 
tional prohibition.  In  this  instance,  as  in 
many  others  which  might  be  cited  as  exam- 
ples, it  has  done  this,  and  no  Just  complaint 
can  be  made  of  its  action  on  the  ground  that 
it  has  discriminated  In  favor  of  a  particular 
class  of  citizens. 

2.  The  prohibition  In  the  statute  Is  against 
the  conducting,  directly  or  Indirectly,  any  of 
the  enumerated  gamee  "for  money,  cheeks, 
credits,  or  any  representative  of  value,  or 
for  any  property  or  thing  whatever."  Coun- 
sel invoke  the  rule  of  construction  that 
where  general  words  follow  particular  ones, 


tbfij  must  be  construed  as  applicable  to 
things  of  the  same  class,  and  contend  that 
Inasmuch  as  the  general  expression,  "any 
property  or  thing  whatever,"  follows  the  par- 
ticular w(»da,  "money,  checks,  credits,"  etc, 
ft  must  be  held  to  Include  only  things  ejus- 
dem  generis  with  tiiose  specifically  named. 
It  follows  from  an  application  of  this  mis, 
they  say,  that  the  general  expression  does 
not  suggest  any  special  legislative  intent 
and  th«-^ore  that  nickel  in  the  slot  ma- 
chines for  the  distribution  of  cigars  or  other 
merchandise  do  not  fall  within  the  pn^lbl- 
tlon.  As  to  the  character  of  the  machines, 
the  tree  of  which  Is  prohibited,  It  is  clear 
from  the  context  that  the  legislature  had  in 
mfnd  those  similar  to  the  one  shown  by  the 
evidence  to  have  been  In  use  by  the  defend- 
ant the  operation  of  which  Involves  the  ele- 
ment of  chance.  It  Is  not  possible  that  it 
was  purposed  to  prevent  the  use  of  auto- 
matic machines  to  sell  gum,  salted  peannts, 
and  other  such  articles,  which  always  deliv- 
er the  same  amount  when  the  speiHfied  price 
is  deposited.  Assuming,  therefore,  that  the 
statute  has  no  application  to  machines  ot 
the  latter  class,  what  Is  the  rule  of  construc- 
tion applicable  to  the  expression,  "any  pn^ 
erty  or  thing  whatever"?  In  the  connection 
in  which  it  Is  found,  does  It  Include  cigars 
and  other  articles  of  merchandise?  We 
think  it  does.  Tlie  rule  Invoked  by  counsel 
Is  wMl  established.  Siith.  St  Const  {  2tB 
et  seq.  It  Is,  however,  but  a  rule  of  con- 
struction to  be  used  as  an  aid  In  ascertain- 
ing the  legislative  Intent  and  not  for  the 
purpose  of  controlling  the  Intention  of  a 
statute  or  of  confining  its  operation  to  nar- 
rower llrolta  than  the  legislature  intended. 
Id.  8  279.  It  must  be  used  In  connection 
with  other  rules  of  equal  Importance,  such 
as  that  the  meaning  of  a  statute  Is  to  be 
gathered  from  the  language  employed  in  It 
and  that  every  word  of  It  must  be  taken  In 
Its  ordinary  signification,  unless  It  was  clear- 
ly the  Intention  of  the  legislature,  as  gather- 
ed from  the  context  to  restrict  Its  meaning. 
Id.  S  27«;  Black,  Interp.  Law,  8  63;  State 
v.  Cave,  20  Mont.  468.  52  Pac.  200.  In  our 
opinion,  the  expression  involved  here  does 
not  call  for  an  application  of  the  rule.  It 
must  signify  something  b^ond  the  specific 
articles  enumerated,  or  else  it  must  be  re- 
jected entirely,  as  having  no  Import  what- 
ever. The  enumeration  Includes  every  spe- 
cies of  property  of  the  classes'  to  which  the 
particulars  belong.  "Money"  Includes  all 
money;  "checks"  Includes  all  kinds  of  arti- 
cles embraced  under  that  designation;  "cred- 
Its"  is  a  term  of  universal  application  to 
obligations  due  and  to  become  due;  and 
when  we  consider  the  expresslcm,  "any  rep- 
resentative of  value,"  there  Is  nothing  left 
of  any  of  the  classes  of  property  enutoet* 
ated;  and  unless  tiie  words,  "any  prt^rty 
or  thing  whatever,"  were  designed  to  Include 
merchandise,  such  as  cigars  and  similar  ar- 
ticles, then,  as  we  have  said,  It  must  be  n* 
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Jected  entirely  as  of  no  Import  whatever. 
This  may  not  be  done.   9tate  t.  Care,  supra. 

The  eTldenoe  aubmltted  ahows  clearly  Ui&t 
the  defratdant  was  coudDctlng,  by  the  use 
of  his  machine,  a  species  of  gambling  game 
which  It  Is  the  Intention  of  the  statute  to 
ivt^blt.  Each  i>erson  who  played  with  It 
deposited  bis  money  In  It  npom  the  chance 
of  obtaining  more  than  he  had  staked,  and 
he  was  In  fact  paid  more  than  the  amount 
of  his  deposit,  or  nothing,  according  to  the 
value  of  the  hand  of  cards  antomatlcally 
dealt  to  blm.  Tbat  he  waa  paid  in  merchan- 
dise instead  of  money  does  not  alter  the 
result 

The  cmrlctlon  was  j^cq^.  and  the  Judg- 
ment must  be  affirmed. 

FIQOTI  and  MILBt7BN,  J3.,  coneni; 


(asuoDL  an) 

In  n  BEIU^T'S  BSTATa. 
MADIQAN  T.  HASBINOTON  et  wi, 
(Snpreme  Court  of  Montana.  March  10, 1902.) 

AFPBAl.-TniB-NBW   TRIAIi-NOTICB  OF  IN- 
TBNTION— AFFIRMANCE  OR  DISIOBS* 
AX<— PROCEDURE. 

1.  Under  Oode  dr.  Proc.  ft  1722.  1723,  as 
amended  by  Laws  189D,  p.  146,  proTlding  that 
ail  appeal  may  be  taken  from  a  judgment  or 
order  concernine  the  validity  of  a  wfll  witiiln 
60  days  after  ft  la  made  or  entered  or  filed 
with  the  clerk,  an  appeal  .taken  January  5, 
1900,  from  a  judgment  refusing  revocation  of 
the  probate  of  a  will  entered  on  April  8,  1S99, 
will  be  dismissed. 

2.  Since  the  notice  of  Intention  to  move  tor 
a  new  trial  ia  not  one  of  the  papers  required 
to  be  aent  up  by  copy  by  Oode  Civ.  Proc  SB 
117«,  1738,  but  should  be  embraced  In  the 
statement  or  bill  of  exceptions,  which  are  of 
the  required  papers,  where  it  is  not  so  embra- 
ced, though  all  the  papers  required  by  statute 
are  before  the  court,  the  dismissal  of  the  ap- 
peal is  not  the  raroper  remedy,  but  the  order 
denying  the  motion  for  a  new  trial  will  be  af* 
firmed. 

Appeal  from  district  court,  Silver  Bow 
county;  Jno.  Lindsay,  Judge. 

Proceedings  by  Mary  Madlgan  against  P. 
S.  Harrington,  executor  of  James  M.  Rellly, 
deceased,  and  others,  to  revoke  the  probate 
of  a  will.  From  a  Judgment  for  defendants, 
and  from  an  order  refusing  a  new  trial, 
plaintiff  appeals.  Appeal  from  the  Judg- 
ment dismissed,  and  the  order  denying  the 
motion  for  new  trial  affirmed. 

D.  H.  Kehoe,  for  apii^ilant  McHatton  & 
Cotter,  for  respondents. 

PIGOTT,  J.  On  the  8th  day  of  April, 
1890,  there  was  entered  In  the  district  court 
of  Silver  Bow  county  a  Judgment  declaring 
that  a  paper  purporting  to  be  the  last  will 
and  testament  of  .Tames  M.  Reilly,  deceased, 
was  his  last  will  and  testament,  and  tbat  the 
will  was  dtily  executed,  published,  and  wit- 
nessed aa  required  by  law,  and  denying  the 
petition  of  Mary  Madlgan  to  revoke  the  pro- 
bate thereof.  A  motion  for  a  new  trial  was 
denied.  On  the  6tb  day  of  January,  1900, 


Madlgan  filed  and  served  her  notice  ct  ap- 
peal to  the  supreme  court  from  the  Judgment 
and  the  order  refusing  a  new  trial. 

1.  The  respondents  move  that  the  attempt 
ed  appeal  from  the  judgment  be  dismissed 
for  the  reason  that  it  was  not  taken  wltiiln 
60  days  after  the  entry  of  the  judgment 
Sections  1722  and  1723  of  the  Oode  of  CItU 
Procedure,  as  amended  by  houae  bill  No.  124 
(Laws  1899,  p.  140),  provide  that  an  a^ieal 
may  be  taken  from  a  judgment  or  order 
against  or  la  favor  of  the  validity  of  a  will 
within  60  day»  after  It  is  made  or  entered 
or  died  with  the  clerk.  The  Judgment  In 
this  case  was  In  favor  of  the  validity  of  a 
will,  and  was  ent«^  on  April  8,  1899.  The 
supposed  appeal  was  taken  on  January 
1900,-~more  than  00  days  thereafter.  Hence 
the  appeal  from  the  judgment  mtut  be  dis- 
missed. 

2.  The  respondents  move  to  affirm  the  or- 
der refusing  a  new  trial,  or  (In  the  altema* 
tive)  to  dismiss  the  appeal  therefrom,  npcm 
the  ground  that  the  notice  of  Intention  to 
move  for  a  new  trial  Is  not  cbntained  In  any 
statement  on  motion  tor  a.  new  trial  or  bill 
of  exceptions.  We  are  of  the  opinion  that 
the  motion  to  affirm  should  be  granted.  As 
we  have  repeatedly  declared,  such  notice  Is 
not  part  of  the  Judgment  roll,  nor  one  of  the 
papers  required  by  secticms  1176  and  1738  of 
the  Oode  of  Civil  Procedure  to  be  sent  up  by 
copy.  The  statement  or  bill  of  exceptions 
on  motion  for  new  trial  should  embrace  the 
notice  of  intention  to  move  for  a  new  trial, 
which  Is  the  Initial  step  towards  securing 
a  re-examlnation  of  an  Issue  of  fact  The 
giving  of  such  notice  may,  of  course,  be 
waived,  and  the  omission  from  the  bill  of 
exceptions  or  statement  on  motion  for  a  new 
trial  of  such  a  notice,  when  one  has  been 
given,  may  also  be  waived.  Harrlngan  v. 
Z^ch,  21  Mont  86,  62  Pac.  642.  But  there 
Is  nothing  In  this  case  to  show  a  waiver. 
The  very  question  here  raised  was  decided  In 
GrlnneU  v.  Davis,  20  Mont  222,  60  Pac.  556. 
We  are  aware  of  the  contrary  rule  wbldi 
prevails  in  California,  and  which  Is  an- 
nounced In  Pico  T.  Cohn.  78  Cal.  384,  20  Pac. 
706,  and  In  Kahn  v.  Wilson,  120  C^.  643, 
53  Pac.  24.  We  prefer  to  follow  Orlnneil 
V.  Davis,  for  the  reason  that  the  practice 
should  be  settled,  and  for  the  further  reason 
that  we  are  Inclined  to  believe  the  Orlnnell 
Case  Is  correct  on  principle.  Counsel  for  the 
appellant  does  not  make  any  pertinent  ob- 
jection to,  or  argument  or  suggMtlon  against 
the  granting  of  the  motion.  Indeed,  he 
frankly  admits  that,  unless  the  notice  ot  In- 
tention is  properly  before  us.  the  cause  can- 
not be  heard  <x  determined  on  its  merits. 
Under  these  circumstances  It  should  seem 
manifest  ttiat  the  order  appealed  from  ought 
to  be  affirmed.  Dismissal  of  the  appeal  Is 
not  the  technically  accurate  remedy,  for  the 
transcript  contfains  the  et^les  of  the  papers 
required  by  sections  1176  and  1738  of  the 
Code  of  Civil  Procedure  to  be  furnished  on 
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■ippeaL  The  requtelte  papers  hare  been 
rnrnlsbed  by  copy.  The  defect  or  omtpsfon- 
Js  in  an  original  paper,  namely,  the  state- 
meat  on  motion  for  a  new  trial. 

The  appeal  from  the  Judgment  is  dte- 
missed.  and  the  order  denying  the  motion 
for  a  new  trial  Is  affirmed.. 

BRANTLY.  O.  3.,  and  MILBURN,  J.,  con- 
cur. 


(24  Utsh,  360} 

OOIJEQMAX  T.  HINES. 
(Supreme  Court  of  Utah.   March  7.  IWZ.) 

ADTBRSB  POSSHSSION-fiETBIN-TEAR  STATUTE 
—APPLICATION  TO  BASBHENTS-PLBAS- 
INQ  PRESCRIPTIVE  TITLE. 

1.  In  action  to  assert  title  to  land  by  rea- 
son of  seven  years'  adverse  possession,  pur- 
suant to  Rev.  St.  ISQSj  §§  2S^,  2866,  which 
do  not  refer  to  any  right  Of  way  or  easement 
by  prcacriptioD,  judgment  cannot  be  rendered 
in  favor  of  a  right  of  way  based  on  a  use  and 
occupation  thereunder,  where  the  finding  is  ad- 
verse to  plaintiff  as  to  the  ownership  of  the 
land,  as  a  prescriptive  right  cannot  be  raised 
by  analogy  under  such  sections,  when  the  use 
and  occupation  are  not  such  as  they  require 
to  support  a  claim  of  title  to  the  land.^ 

2.  Where  a  party  relies  on  his  title  as  ob* 
tained  by  prescription,  he  must  allege  the  facts 
showing  the  existence  of  the  right,  or  plead 
the  prescriptive  right,  averring  that  its  exist- 
ence was  under  a  claim  of  right,  was  peace- 
able, without  interruption,  and  open,  notorious, 
and  exclusive.! 

Appeal  from  district  court.  Salt  Lake  coun- 
ty; Ogden  Hllefi,  Judge. 

Suit  by  Melvlna  Coleman  against  Edmund 
G,  Hines.  From  a  Judgment  partly  in  favor 
of  plaintiff,  defendant  appeals.  Reversed, 
with  Instmctlona. 

Booth,  Lee  &  Ritchie,  for  appellant. 
Pierce.  Gritchlow  &  Barrette,  for  reapond- 

mt 

PER  CURIAM.  The  plaintiff  in  her  com- 
plaint claims  that  she  la  and  has  been  since 
October  24, 1891,  the  owner,  and  Jn  the  open, 
quiet  peaceable,  and  adverse  t>ossesslon.  of 
the  premises  In  controversy,  and  claims  title 
thereto  In  fee;  that  defendant  claims  an  es- 
tate therein  adversely  to  her.  which  Is  with- 
out right;  and  she  prays  that  It  be  adjudg- 
ed void.  Defendant  claims  title  In  fee  and 
possession  of  the  property.  The  trial  court 
decreed  the  title  In  fee  to  the  disputed  strip 
of  land  In  the  defendant,  but  found  that 
since  about  the  Ist  day  of  March,  1802,  the 
plalntlfF  has  had  and  used  a  right  of  way 
for  foot  passengers  only  along  the  east  side 
of  her  dwelling  house,  over  the  lands  de- 
scribed, etc.,  and  made  a  decree  that  plain- 
tiff was  entitled  to  have  the  use  of  said  strip 
of  land  for  the  purpose  of  a  right  of  way  fi^ 
foot  passengers,  but  for  no  other  purpose; 
that  on  or  about  the  2"3d  day  of  February, 

iHarknmt  v.  WoodmansM,  26  Pac;  291.  7  Utah, 
S27;  Funk  v.  Anderson,  U  Pac.  1006,  22  Utab,  238. 
■  Lamn  v.  Oneslte,  69  Pac.  SU,  U  Utah.  38. 


BBPORTSR.  (Utah 

1809,  the  defendant  caused  to  be  anrveyed 
and  staked,  so  as  to  be  plainly  marked,  the 
boundary  line  between  the  land  owned  by 
him  and  that  of  the  plaintiff,  mentioned  la 
these  proceedings.  The  west  line  of  his 
land  Is  set  forth  In  the  first  finding.  The 
defndant  appeals  from  the  decree  awarding 
the  plalnUff  an  easement  or  right  of  way 
over  the  strip  of  land  110  teet  Img  and  tM 
feet  wide.  The  plaintiff  in  her  cunplaint 
bases  her  claim  upon  the  ownership  and  poa- 
sessiim  of  the  disputed  land.  The  pleadings, 
findings,  conclusions,  and  decree  raise  oo 
question  of  the  right  of  this  alleged  ease- 
ment by  way  of  lease,  deed,  or  operatlM  of 
law.  The  court  finds  agfiinst  the  plaintiff 
on  the  questl(m  of  ownership,  and  In  her  fa- 
vor as  to  the  use  and  possesslcm^  of  the  rl^t 
since  March  1,  1892.  The  possession  of  the 
plaintiff  dates  from  March  1.  18^  Accord- 
ing to  the  complaint  and  findings,  this  pos- 
session was  IntHTupted  on  the  23d  day  of 
February,  1899.  The  exclusive,  nnlntemipt- 
ed,  and  adverse  possession  was  Intmupted 
before  the  seven  years  expired.  The  pos- 
session was  not  continuous,  advefse,  nohi- 
temipted,  or  occlusive  tor  a  period  of  seven 
years;  nor  does  it  appear  that  dnrtng  that 
period  the  plaintiff,  or  her  predecessors  in 
Interest,  have  paid  the  taxes  levied  upon  the 
properly,  or  inclosed  it  within  the  meaning 
of  sectlonB  2865,  2860.  Bev.  St  1886,  and  the 
holding  of  this  court  in  Harfcness  v.  Wood- 
mansee.  7  Utah.  26  Pac.  201,  and  Funk 
V.  Anderson.  22  Utah.  238,  61  Pac  1006. 
In  neither  of  the  provisions  of  the  statute 
referred  to  Is  there  any  reference  to  any 
right  of  way  or  easement  by  prescrlptloo. 
The  facts  found  attending  the  use  of  the 
right  of  way  of  the  plaintiff  are  not  snch 
as  those  provisions  of  the  statute  reqnhe. 
and  a  prescriptive  right  cannot  be  raised 
by  analogy  under  the  statute.  The  use  and 
enjoyment  of  the  eight  of  way  or  easement 
found  was  for  a  less  period  than  20  years, 
and  therefore  that  limitation  does  not  apply, 
under  the  statute.  This  rule,  as  announced 
by  this  court  la  decisive  of  this  case.  Hark- 
ness  V.  Woodmansee,  7  Utah,  227,  26  Pa& 
291;  Funk  v.  Anderson,  22  Utah,  238,  61 
Pac.  1006;  Campbell  v.  Wilson,  3  East  300; 
Lawton  V.  Blvers,  IS  Am.  Dec  741;  French 
V.  Marstln.  57  Am.  Dec.  294. 

Where  a  party  relies  upon  bis  title  as  ob- 
tained by  prescription,  he  must  allege  the 
facts  showing  the  existence  of  the  right  or 
plead  the  prescriptive  right  avwring  that  Its 
existence  was  under  a  claim  of  right  was 
peaceable,  without  interruption,  and  open, 
notorious,  and  exclusive.  Larsen  v.  Oneslte^ 
21  Utah,  38,  69  Pac.  234. 

The  case  is  reversed  and  remanded,  with 
instructlc«B  to  the  court  below  to  vacate 
and  set  aside  the  Judgment  and  to  render 
Judgmoit  In  favor  of  the  appellant  In  ac- 
cordance herewith,  with  costs.  It  Is  so  v 
dered. 
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(24  Utab.  463) 

TOLTEC  BANOH  00.  r.  COOK  et  al. 
(Sapreme  Court  of  Utah.    March  18,  19(S.) 

ACmOK  TO  QUIET  TITLE— EQUITT—TOIAI^ 

PROCEDURE— JURY. 
Where,  in  an  action  to  quiet  title  aud  en- 
join defendants,  the  court,  treatiu^  the  case 
as  hariug  both  legal  and  equitable  issues,  pro- 
ceeded with  8  jury,  stating  that  if  it  appeared 
that  the  case  was  equitable,  only,  the  jury 
might  be  considered  as  merely  adTisory,  and 
the  jury  found  a  verdict  for  defendant  as  to 
each  parcel  of  land,  and,  under  instructions, 
brought  in  a  special  verdict,  in  which  special 
separate  fludings  were  made  as  to  each  defend- 
ant, all  of  which  were  in  harmohy  with  the 
general  verdict  and  judgment,  there  was  no 
such  irregnlarily  as  would  warrant  a  rever- 
sal.i 

Appeal  from  district  court,  Box  Elder 
county;  O.  H.  Hart,  Jud^. 

Proceedings  by  the  Toltec  Ranch  Compa- 
ny against  George  Cook  and  others  to  quiet 
title,  and  fw  an  injunction.  From  a  judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

T.  D.  Johnson  and  Ohase  &  Ohase,  tor  ap- 
pellant Rfcy  H.  Jones  and  B.  H.  Jones,  for 
respondents. 

MINER,  C.  J.  This  action  was  brought 
to  Qulet  title  against  several  defendants  hav- 
ing several  Interests  In  different  pieces  of 
land.  The  plaintiff  prays  for  an  Injunction. 
The  court,  treated  the- case  as  having  both 
legal  and  equitable  Issues.  Under  objection, 
the  court  proceeded  with  the  trial  of  the 
ease  with  a  Jury,  stating  that,  If  It  appear- 
ed later  in  the  trial  that  the  case  was  sim- 
ply an  equitable  proceeding,  the  jury  might 
be  considered  as  merely  advisory.  The  Jury 
found  a  vMrdlct  for  each  defendant  as  to 
each  parcel  of  land,  and,  under  Instructions, 
brought  In  a  special  verdict,  In  which  sepa- 
rate special  findings  were  made  as  to  each 
defendant,  all  of  which  were  in  harmony 
with  the  general  verdict  and  Judgment  The 
court  adopted  the  verdict  and  special  find- 
ings of  the  Jury,  and  rendered  Judgment 
thereon  In  favor  of  the  several  defendants. 

We  do  not  discover  such  Irregularity  in 
these  proceedings  as  to  warrant  a  reversal 
of  the  case.  In  the  case  of  Smith  v.  Rich- 
ardson, 2  Utah,  424,  420,  It  was  held  by  the 
territorial  court  that:  "The  power  to  disre- 
gard or  modify  the  findings  of  a  Jury  in  a 
chancery  cause  Is  Inherent  in  the  court;  the 
object  of  t^e  verdict  being,  not  to  decide  the 
case,  but  to  Instruct  or  advise  the  conscience 
of  the  chancellor.  And  this  rule  Is  not  of 
modern  origin,  but  Is  hoary  with  age,  and 
plainly  laid  (}own  and  recognized  all  through 
the  books.  2  Daniell,  Ch.  Prac.  S  1147; 
Adams,  Eq.,  side  pages  376,  377;  3  Greenl. 
Ev.  S  261  et  seq.;  Sibert  v.  McAroyi  15  lU. 
108;  Ward  v.  HlU,  4  Gray,  593;  Garsed  v. 
BeaU,  92  U.  S.  684,  23  L.  Ed.  686."  Also, 

'  Smith  T.  RlcbardBon,  2  TJtab,  434,  426;  Steele  v. 
Bolejr,  24  Pac.  755,  7  Utah,  «I;  Park  v.  WIUdbod,  00 
Fao.  HB.  a.  Utah,  279. 


Steele  v.  Boley,  7  Utah,  67,  24  Pac.  755; 
Park  T.  WUkinson,  21  Utah,  279,  60  Pac. 
945;  Stockman  v.  Irrigation  Co.,  64  Cal.  57, 
28  Pac.  116;  Comp.  Laws  Utah  1888,  §ft 
3128,  35U.  With  reference  to  the  rule  al- 
lowing a  cause  of  action  to  be  tried  against 
several  defendants  having  separate  inter- 
ests, Mr.  Pomeroy  says:  "Fourth.  Where 
the  same  party,  A.,  has  or  claims  to  have 
some  commcHi  right  against  a  number  of 
persons,  the  establishment  of  which  would 
regularly  require  a  separate  action  toought 
by  him  against  each  of  these  persons,  or 
brought  by  each  of  them  against  him,  and 
instead  thereof  he  might  procure  the  whole 
to  be  determined  in  one  suit  brought  by.  him- 
self against  all  the  adverse  claimants  as  co- 
defendants."    Pom.  Eq.  Jur.  §  245. 

The  next  question  for  consideration  is 
whether  the  statute  of  UmltaUona  can  prB- 
vail  as  a  bar  to  the  action  when  It  appears 
that  the  patent  of  the  United  States  govern- 
ment was  not  Issued  to  the  plaintiff  until 
January  20,  1900.  It  Is  conceded  by  botii 
parties,  and  we  are  of  the  opinion,'  that  the 
decision  of  this  court  in  Ranch  Co.  v.  Bab- 
cock,  66  Pac.  876,  24  UUh,  — »  Is  decisive 
of  this  question. 

The  judgment  of  the  district  court  Is  af> 
firmed,  -vlth  costs.   It  Is  so  curdered. 

BA3KIN  and  BARTCH,  JJ.,  concur. 


(S  Idaho,  2») 

STRONG  V.  MORGAN. 

(Supreme  Court  of  Idaho.    Jan.  28.  1902.) 

8ALB  OF  PBR80NAL  FROPERTT— DBUrBAT  07 
P08SBISSION— OBUOATIONS  OF  SELLER. 

Under  the  proviBions  of  section  3252,  Rev. 
St..  tho  seller  of  personal  property,  until  deliv- 
ery of  possession  of  the  same  to  the  buyer,  is 
bound  to  keep  the  same  with  at  least  ordi- 
nary care,  and  is  responsible  for  loss  of  the 
same,  unless  he  shows  that  such  loss  occurred 
without  his  fault 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Bear  Lake 
county;  Jo.  0.  Bich,  Judge. 

Action  by  E.  Strong  against  E.  S.  Mor- 
gan. Judgment  for  defendant,  and  plaintifr 
appeals.  Reversed. 

Glenn  &  Gough,  for  appellant  Alfred 

Budge,  for  respondent 

QUARLBS,  C.  J.  On  the  1st  day  of  Oc- 
tober, the  appellant  purchased  from  respond- 
ent 15  head  of  steers  and  3  cows,  and  then 
paid  $5  dovra,  and  a  day  or  two  afterwards 
paid  the  balance  of  the  purchase  price.  The 
complaint  alleges  that  the  respondent  fail- 
ed to  deliver  1  of  said  steers,  and  only  de- 
livered 14  steers  and  the  3  cows.  The  an- 
swer of  respondent  denies  that  respondent 
only  delivered  14  steers,  and  alleges  that 
respondent  delivered  the  15  steers.  This  ac- 
tion was  commenced  In  the  probate  court  In 
and  for  Bear  Lake  county,  ta  recover  $35, 
the  c<m tract  price  paid  by  the  wpellant  to 
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respondent  for  the  steer  which  was  not  de* 
Uvered.  The  probate  court  rendered  judg- 
ment In  tHYor  of  the  respondent,  and  at^ 
pellant  appealed  to  the  district  court,  where 
the  case  was  tried  de  novo  by  the  court, 
without  a  jury,  and  the  district  court  ren- 
dered judgment  In  (aTor  of  Qie  respondent, 
from  which  this  appeal  is  brought 

There  was  no  motion  for  a  new  trial  In 
the  court  below,  but  all  of  the  evldmce  is 
contained  In  the  appellant's  bill  of  excep- 
tions, and  It  Is  alleged  In  said  bill  of  excep- 
tions that  said  evidence  is  Insufficient  to 
support  the  Jodgment,  and  the  specification 
of  Insufficiency  of  the  evidence  is  sufficiently 
set  forth  therein.  The  evidence  Is  brief,  and 
Is,  In  substance,  as  follows:  Appellant  went 
to  the  ranch  of  respondent  on  the  1st  day  of 
October,  1899,  to  buy  some  cattle  of  respcmd- 
ent  Appellant  and  respondent  drove  up  to, 
and  Into,  a  field  where  the  cattle  were  graz- 
ing, and  looked  at  them,  and  then  returned 
to  respondent's  house.  Appellant  then  asked 
respondent  the  price  of  said  cattle,  and  re- 
spondent told  appellant  that  he  would  take 
935  per  head  for  the  15  steers,  and  (28  per 
head  for  the  8  cows.  Appellant  agreed  to 
this,  paid  some  money  to  respondent,  and 
on  the  next  day  gave  to  respondent  a  check 
for  the  balance  of  the  purchase  pc\ce.  Ap- 
pellant, at  the  time  he  purchased  said  cattle, 
asked  respondent  If  be  could  keep  them  a 
few  days  for  him.  and  respondent  said, 
"Yes."  About  two  weeks  after  the  contract 
of  sale,  respondent  notified  appellant  to 
come,  or  send,  and  get  the  cattle.  Bespond- 
ent  left  home  and  went  to  Salt  Lake  City, 
and  about  a  week  after  such  notice  appel- 
lant sent  a  boy  after  the  cattle,  who  receiv- 
ed 14  head  of  steers  and  3  cows.  There  Is 
no  statement  In  tlie  pleadings,  and  no  ex- 
planation In  the  evidence,  as  to  what  be- 
came of  the  other  steer,  which  was  not  de- 
livered. Counsel  for  respondent  contends, 
and  the  lower  court  seems  to  have  taken 
the  same  view,  that  the  delivery  of  posses- 
sion was  completed  at  the  time  of  the  sale. 
We  do  not  think  so.  As  between  the  par- 
ties the  sale  was  consummated,  so  far  as  the 
title  was  concerned,  and  the  title  passed  to 
the  appellant,  but  possession  did  not  pass. 
In  our  view  of  this  case  the  obligations  of 
the  respondent  are  fixed  by  section  3252, 
Rev.  8L,  which  Is  as  follows:  "After  per- 
sonal property  has  been  sold  and  until  *tbe 
delivery  Is  completed,  the  seller  has  the 
rights  and  obligations  of  a  depositary  for 
hire,  except  that  he  must  keep  the  property 
without  charge,  mitll  iiie  buyer  has  had  a 
reasonable  opportunity  to  remove  It."  In 
order  to  relieve  himself  from  liability  the  re- 
spondent should  have  shown,  not  only  that 
said  steer  Is  not  in  bis  possession,  but  that 
the  same  was  lost,  dead,  or  stolen,  without 
fault  on  his  part.  Under  the  statute,  supra. 
It  was  his  duty  to  use  at  least  ordinary  dili- 
gence in  th0  «are  of  said  cattle  until  the  poa- 
Msslon  of  the  same  should  be  delivered  by 
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him  to  the  appelant  ^ils  rule  requires  him 
to  take  the  same  care  of  said  cattle  mitO 
delivery  as  a  prudent  man  would  take  of  his 
own  property.  Having  failed  to  show  sudi 
care,  and  having  failed  to  show  that  tbe 
property  was  lost  without  his  fault,  the  Jndg. 
ment  should  have  been  in  fav<«  of  the  appet 
lant 

There  are  no  findings  of  fact  In  the  rec- 
ord, and  they  were  presumably  waived  by 
both  parties.  The  evidence  does  not  sup- 
port the  judgment,  wheref<H%  the  Judgment 
is  revetsed,  and  the  cauae  remanded  tcr 
further  proceedings  In  accordance  with  the 
views  expressed  In  this  opinion.  Costs  of 
a^eal  awarded  to  ai^dlant 

SULLIYAN  and  BTOCKSLAGEB.  JJ^  oon- 
cur. 

On  Rehearing, 

(March  14.  1902.) 

PER  CURIAM.  The  respondent  has  filed 
a  petition  for  a  rehearing.  In  which  he  In- 
sists that  the  question  of  bailment,  under 
the  statute,  was  not  raised  by  the  plesdings, 
and  liuit  under  the  pleadings  the  respondent 
was  precluded  from  showing  diligence  in 
the  care  of  the  cattie  In  controversy.  We 
cannot  agree  with  this  contenticm.  The  com- 
plaint in  this  case  is  very  brief,  yet  it  al- 
leges. In  concise  terms,  the  sale  of  the  cat- 
tie  by  respondent  to  &pi>ellant,  and  the  fail- 
ure of  the  respondrat  to  dellv«  all  of  the 
cattle  to  the  appellant.  These  facts  make  a 
case  under  the  statute  cited.  The  answer 
sets  up  no  defense  to  the  comi^aint,  •except 
it  allies  delivery.  If  a  defense  existed, 
other  than  that  of  delivery,  tbe  respondent 
should  have  pleaded  the  same  in  Us  answer. 
The  only  Issue  was  as  to  the  delivery  ot  tbe 
steer  In  eontroveray  by  respondent  to  ai^ 
pellant  On  that  issue  the  evidence  was  In 
favor  of  appellant  and  findings  and  Jadf> 
ment  should  have  been  In  his  favor. 

We  see  no  good  reason  for  granting  a  i» 
hearing,  and  the  same  Is  denied. 


HEMOBAin)X7M  DEOISIOKa 


ANDEnSON  V.  SOUTHERN  PAO.  R.  CO. 
fL.  A.  S&&.)  (Sopreme  Court  of  California. 
Jan.  SO,  1902.)  Id  banc  Appeal  from  supe- 
rior court,  Los  Angeles  county;  Lucieo  ^aw. 
Judge.  Action  by  O.  Y.  Anderson  against  the 
Soitth«ii  Pacific  Railroad  Company.  Fmm  a 
Judgment  in  favor  of  defendant,  affirmed  In 
partmeot,  65  Pac  9G0,  plaintiff  appeals.  Af- 
firmed. .  Anderson  £  Anderson,  for  appellanL 
Wm.  Singer.  Jr.,  and  H.  V.  Beardan,  for  re- 
spondent 

PER  CURIAM.  This  Is  an  action  by  the 

vendee  to  recover  money  upon  a  contract  nml- 
lar  in  all  substantial  respects  to  tbe  contract 
involved  and  considered  in  the  case  of  Wilson 
T.  Railroad  Co.  (&  F.  IJM^  this  day  deddei 
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hj  tbli  conrt  in  department  2)  67  Pac.  68S. 
Judgment  went  for  the  defendant,  and  plain- 
tiff appeela.  All  the  questions  raised  upon 
this  appeal  have  been  considered  hj  the  court 
In  the  case  or  Wilson  t.  Railroad  Co.,  supra, 
this  day  decided:  and  upon  the  authority  ot 
that  case  the  judgment  here  aroMi«u  tEom  is 
affirmed. 

CHAPMAN  T.  AMES.  <U  A.  074.)  (Su- 
preme Court  of  Oolifomia.  Dec.  27,  1001.) 
CommiBslouers'  decision.   DepartmoDt  2.  Ap- 

Kil  from  superior  conrt,  lioe  Angeles  county; 
den  I5haw,  Jud{».  Action  by  William 
Chapman  against  Fiaher  Ames.  Judgment  for 
plaintifF,  and  defendant  appeals.  Affirmed. 
Leon  F.  Mors,  for  appellant  Charles  LenU. 
for  respondent. 

HAYNKS,  C.  Action  to  foredose  a  lien  for 
street  work  performed  under  the  statute  com- 
monly known  as  the  *'Vrooman  Act.**  The 
plaintifF  had  iadgment,  and  the  defendant  ap- 
peals from  tne  judgment  and  from  an  order 
denyteg  a  new  trial.  Appellant  contends  that 
said  act  is  unconstitutional,  and  reliee  upon 
the  case  of  Village  of  Norwood  v.  Baker,  172 
U.  S.  269,  19  Sup.  Ot.  187,  43  L.  Bd.  443.  to 
sustain  bis  contention.  Since  the  appeal  was 
taken  and  the  briefs  filed  in  this  case,  the  case 
of  Village  of  Norwood  v.  Baker  has  been  twice 
considered  by  this  court  in  cases  not  distin- 
piiRliable  from  the  one  now  before  us,  and  the 
constitutionality  of  the  Vrooman  act  was  in 
both  cases  sustained.  See  Hadley  t.  Dague, 
130  Cal.  207.  217,  62  Pac.  500.  and  Paving  Oo. 
T.  Bates  (filed  August  19,  1001)  66  Pac  2,  and 
cases  there  cited.  In  the  latter  case,  referring 
to  the  caae  of  Hadley  v.  Dague,  supra,  it  was 
said:  "Although  invited  by  appellants  to  over- 
rule that  case,  we  decline  to  do  so.  as  we  are 
satisfied  with  it  as  a  final  declaration  of  the 
law  on  the  subject."  A  careful  examination 
of  appellant's  very  able  brief  discloBes  no 
Kround  upon  which  those  cases  should  be  over- 
ruled or  distinguished,  and  I  therefore  advise 
that  the  judgment  and  order  appealed  from  be 
affirmed. 

We  coQcnr:  SUTTH;  C;  COOPER,  O. 

PBai  CURIAM.  For  the  reasons  given  In 
tiie  foregcHug  opinion,  the  Indgment  and  order 
appealed  from  are  affirmeo. 

FARMING  &  FRUIT  LAND^  P^' 
SOUTUEKN  PAC.  R.  CO.  (L  A.  867.)  (Su- 
preme  Court  of  California.  Jan.  30,  lOOli.) 
Tu  banc.  Appeal  from  superior  court,  Los 
Angeles  county;  Uicien  »haw  Judge.  Action 
by  the  Farming  &  Fmit  Land  Company 
Bgninst  the  Southern  Pacific  Railroad  Com- 
pSny.  Prom  a  judgment  '"oi"- ?f 
ant.  affirmed  in  department,  65  Pac  WIS,  plain- 
tiff appeals.  Affirmed.  Anderson  ft  AJiderwn, 
for  appellant  Wm.  Singer,  Jr.,  and  H.  V. 
Eeardan,  for  respondent 

PER  CURIAM.  This  is  an  action  by  the 
vendee  to  recover  money  upon  a  contract  simi- 
lar in  all  substantial  respects  to  the  contract 
Involved  and  considered  in  the  cnse  entitled 
Wilson  V.  Railroad  Co.  (S.  F.  1.9&4,  this  day 
decided  ty  this  court  In  department  2)  67  Pac. 
CS8.  Judgment  went  for  the  dcfendnnt.  and 
plaintiff  appeals.  All  the  questions  raised  up- 
on this  appeal  have  been  considered  by  the 
court  in  tne  case  of  Wilson  v.  Railroad  Co., 
supra,  this  day  decided:  and  upon  the  au- 
thority of  that  case  the  judgment  here  appeal- 
ed from  is  affirmed. 

MERRIFIEI/D    T.    MARYLAND  GOLD 

aUARTZ  MIN.  00.  (Sac  1,019.)  (Snpr«ne 
rart  of  California.  Feb.  7,  1902.)  Depart- 
ment 1.  Appeal  from  snperior  court,  Nevada 
county:  F.  T,  Nilon,  Judge.  Action  by  one 
Mcrrifield  against  the  Maryland  Gold  QuarU 
Mining  Company.  Judgment  for  the  defend- 


ant and  plaintiff  appeals.  Motion  to  dismiss 
appeal  conditionally  granted.  Geo.  D.  Bncfcl^ 
and  9.  U.  Reid,  for  appellant  Ohaa.  W. 
Kitts,  for  respondent. 

PER  CURIAM.  The  motion  to  dismiss  the 
appeal  herein  is  granted,  unless  the  appellant 
ahall  pay  to  the  respondent  or  its  attorney  the 
sum  of  (20  on  or  before  March  1.  1002.  If 
sncfa  payment  be  mad^  the  motion  will  be  d^ 
Hied. 


PEOPLE  V.  DAY.  (Cr.  835.)  (Supreme 
Court  of  California.  Jan.  17,  1902.)  Depart- 
ment 2.  Appeal  from  superior  court  Alameda 
county:  F.  B.  Ogden,  Judge.  William  Day 
was  convicted  of  the  infamous  crime  against 
nature,  and  from  the  judgment  and  an  order 
denying  a  new  trial  he  appeals.  Affirmed.  A. 
L.  Frlck  and  U.  S.  Aldricb,  for  appdlaut 
Tlrey  L.  Ford,  Atty.  Gen.,  for  the  Peoi^e. 

PER  CURIAM.  The  defendant  was  char- 
ged by  the  information  with  having  committed 
the  Infamous  crime  against  nature,  was  tried 
by  a  Jury  and  found  guilty,  and  was  sentenced 
to  Imprisonment  at  San  Qnentin  for  tbe  term 
of  10  years,  and  he  now  appeals  from  said 
judgment  and  an  order  denying  a  new  trial. 
The  transcript  consists  of  the  judgment  roll 
and  notice  of  appeal,  without  any  statement  or 
bill  of  exceptions.  Upon  the  trial  he  had  the 
aid  of  competent  counsel,  but  no  brief  has 
been  filed  In  his  behalf.  The  information  was 
not  objected  to,  and  appears  to  be  sufficient; 
Bor  do  we  discover  any  errors  in  the  instnio- 
tiona  given  to  the  jury  or  in  the  proceedings. 
The  judgment  and  order  appetled  fron  are 
affirmed. 


PERRY  T.  PARROTT  et  al.  (PITMAN,  In- 
tervener: B.  F.  l,030.)i  (Supreme  Court  ot 
Califomta.  Dec.  27,  1901.)  Department  2. 
Appeal  from  superior  court  dty  and  county  ot 
Sau  Francisco;  J.  M.  Seawell,  Judge.  Action 
by  George  O.  Perry  against  Abby  N.  Parrott 
and  others.  From  a  judgment  in  favor  of 
plaintiff,  Frank  H.  Pitman,  intervener,  op* 
peals.  Reversed.  G.  R.  Lukens  and  J.  A. 
Wright  for  appellant  D.  H.  Whittemore. 
Peri  E.  Allen,  W.  H.  Fowler,  and  Duncan 
Hayne,  for  respondents, 

PER  CURIAM.  For  the  reasons  ^ven  Id 
the  case  of  Perry  v,  Parrott  (S.  F.  1,031.  this 
day  dedded)  67  Fac.  144,  tbe  judgment  Is  re- 
Tersed,  aud  the  cause  remanded. 


SAN  FRANCISCO  SAV.  UNION  v.  CITY 
AND  COUNTY  OF  SAN  FRANCISCO.  (S. 
F.  2.057.)  (Supreme  Oonrt  of  California.  Feb. 
7,  1002.)  Department  1.  Appeal  from  supe- 
rior court  city  aud  county  of  San  Fx-ancisco; 
J.  M.  Seawell,  Judge.  Action  by  the  San 
Francisco  Saving  Union  against  the  city  and 
county  of  San  Francisco.  From  a  judgment 
for  defendant  plaintiff  appeals.  Affirmed. ' 
H.  O.  Campbell,  for  appellant  Franklin  K, 
Lane  and  w.  I.  Brobeck.  for  respcmdent 

PER  CURIAM.  Upon  the  authority  of  Snv- 
Ings  &  Loan  Soc.  v.  City  and  County  of  San 
Francisco,  131  Cal.  336,  63  Pac  665,  the  judg- 
ment appealed  from  berdn  Is  affirmed. 


SCHBLD  V.  SOUTHERN  PAC.  CO. 
LINDLEY  T,  SAME.  HAMILTON  v.  SAME. 
SCHWARTZ  V.  SAME.  (S.  P.  1,983-1,986.)  > 
(Supreme  Court  of  California.  Jan.  29,  1902.) 
Department  2.  Appeal  from  superior  court, 
dty  and  county  of  San  Frandsco;  J.  M.  Sea- 
wdl,  Judge.  Actions  by  one  Scheld,  one  Lind- 
ley,  one  Hamilton,  and  one  Schwartz  against 
the  Southern  Pacific  Company.  From  judg- 
ments in  favor  of  plaintiffs  in  each  case,  de- 

*  Rehearing  denied  JtiDDary  25,  1 90S. 
■Behearing  dwiied 
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feodant  appeals.  Revened.  Wm.  Sii^r,  Jr^ 
and  H.  V.  Reardan,  for  appellant-  Freeman 
Bates,  for  respondent. 
PBR  CURIAM.  These  cases  ioToWe  thtt 
same  propositions  as  those  discussed  and  do* 
dded  this  daj  in  Wilson  t.  Railroad  Co.,  6T 
Pae.  0S8.  For  the  reasons  given  in  the  latter 
Opinion,  the  Jndgmenta  an  roTersed,  and  th* 
caoses  remanded. 


SOUTHERN  PAC.  CO. -T.  MUSHRUSH. 
(L.  A.  885.>  (Supreme  Court  of  Galiforuia. 
Dec.  27,  1901.)  Department  1.  Appeal  from 
superior  court.  Riverside  county;  J.  S.  Noyes, 
Judge.  Proceedings  by  the  Southern  Pacific 
Company  aj:ainst  J.  n.  Mushrush.  Jud^ent 
for  plaintiff.  Defendant  appeals.  Affirmed. 
Wm.  Singer,  Jr.,  and  H.  V.  Reardan,  for  np- 
pellant.   B.  E.  Vickery,  for  respondent. 

PER  CURIAM.  This  is  an  appeal  from  ft 
judgment  for  defendant.  Appellant  states  in 
its  brief  that  the  action  la  precisely  similar  in 
all  respects  to  Railroad  Co.  t.  Bell  (S.  F. 
1,720)  m  Pac.  IIIU,  not  yet  officially  reputed, 
decided  on  the  authority  of  Same  v.  Wood, 
124  Cat.  475,  57  Pac.  SS8.  It  fs  stated  tn  de- 
fendant's brief  that  the  Bell  Case  referred  to 
Is  now  pending  in  the  supreme  court  of  the 
United  States  on  a  writ  of  error  from  this 
court,  and  appellant  asks  that  Its  brief  In  the 
Bel!  Case  be  taken  as  its  brief  in  this  case. 
We  are  not  advised  that  any  decision  has  yet 
been  reached  by  the  federal  supreme  court. 
On  the  antborit?  of  Railroad  Co.  r.  Wood, 
supra,  the  Judgment  Is  afOrmed. 


STONE  T.  DIMOND  et  al.   (Sac.  895.)  (Sn- 

6peme  Court  of  California.  Feb.  24,  1902.) 
department  2.  Appeal  from  superior  court, 
Glenn  county ;  Oval  Pirkey,  Judge.  Action  by 
It.  H.  Stone  against  Dennis  S.  Dimond  and 
others.  From  a  judgment  in  favor  of  the  plain- 
tiff, the  defendants  appeal.  Affirmed.  0.  W. 
Iiynch  and  F.  0.  Drury,  for  appellants.  Frank 
Freeman  and  Charles  L.  Donoboe,  for  respond- 
ent 

PER  CURIAM.  This  case  is  similar  In  all 
respects  to  that  of  Quint  v.  Dimond  (Sac.  890) 
67  Pac.  1034;   aud  ou  the  authority  of  the 
decision  filed  in  that  case,  February  24, 
tlie  order  appealed  from  is  affirmed. 


VAX  EVEIRY  V.  SOUTHERN  PAa  R.  00 
OU  A.  SOTi.)  (Snprcme  Court  of  California. 
Jan.  30,  1902.)  In  banc.  Appeal  from  supe- 
rior court,  Ijoa  Aneelea  county;  Luden  Shaw, 
Jadge.  Action  by  C.  B.  Van  Every  against  the 
Sonthem  Pacific  Railroad  Oompany.  From  a 
Judgment  in  favor  of  defendant,  affirmed  In  de- 
partment, 05  Pac.  1113,  plaintiff  appeals.  Af- 
firmed. Anderson  &  Anderson,  for  appellant. 
Wm.  Singer,  Jr.,  and  H.  V.  Reardan,  for  re- 
spondent. 

'  PER  CURIAM.  This  Is  an  action  by  the 
vemlee  to  recover  money  upon  a  contract  simi- 
lar in  all  substantial  respects  to  the  contract 
involved  and  considered  in  the  case  of  Wilson 
T.  Railroad  Oo.  <S.  F.  1.9G4,  this  day  decided 
by  this  conn  in  department  2)  67  Pac.  G8S. 
Judgment  went  for  the  defendant,  and  plain- 
tiff appeals.  All  the  questions  raised  upon  this 
appeal  hare  been  considered  by  the  court  in 
tne  caf'e  of  Wilson  v.  Railroad  Co.,  supra,  this 
day  decided;  and  upon  the  authority  of  that 
case  the  Judgment  h«-e  appealed  from  Is  af- 
firmed. 


CITY  OF  I^BADVTLI.B  t.  ST.  LOUTS 
BMEimNO  &  REFINING  CO.  et  al.  (Su- 
preme Court  of  Colorado.  May  20,  1901.) 
Appeal  from  district  court.  Lake  county.  Ac- 
tion by  the  city  of  I^adville  against  the  St. 
Louis  Smelting  &  Refining  Company  and  oth- 


ers. The  complaint  allegest  lliat  the  St 
Louis  Smelting  &  Refining  Company,  being 
the  owner  of  certain  portions  of  the  Starr 
placer  mining  claim  in  Lake  connty.  Colo.,  on 
April  18  and  on  June  80,  1870.  caused  the  said 
premises  to  be  laid  out,  surveyed,  and  platted 
as  the  St.  Loals  Bmeltiog  &  Refining  Oom- 
pany'B  additiou  to  the  (nty  of  Leadville,  and 
the  St.  Iiouis  Smelting  &  Refining  Company's 
Second  addition  to  the  of  Leadville,  and 
Indorsed  upon  the  plats  thereof,  respeetivdy, 
its  dedication  and  conveyance,  in  the  follow- 
ing words:  "And  the  said  company  hereby 
dedicates  and  conveys  to  said  city  as  pnblie 
property  tlie  streets  and  alleys  so  as  alot^ 
said  laid  off,  marked,  and  designated  as  snch 
on  said  plat."  That  the  said  company  desig- 
nated upon  said  plats  certain  streets,  ave- 
nues, aud  other  public  places  as  for  public 
use.  That  the  said  plats  were  approved  by 
the  dty  council  of  the  citr  of  Leadville  a^ 
cording  to  law,  and  that  the  said  i^ats  were 
filed  in  the  clerk  and  recorder's  office  of  the 
county  of  Lake  and  with  the  city  derk  of  ttao 
city  of  I«adville.  That  immediately  after  the 
dedication  of  said  premises,  respectively,  the 
said  city  of  lieadviUe  entered  into  possession 
thereof,  and  has  ever  since  been  in  the  abso- 
lute and  nndtsturbed  possession  of  the  said 

E remises  until  about  the  year  1895.  when  the 
:ohn  Mining  Compauy  wrongfully  and  unlaw- 
fully, and  without  the  autiiority  of  the  plain- 
tiff,  by  means  of  certain  nnderground  levels 
entered  upon  and  into  the  streets,  avennea. 
and  alleys  belonging  to  the  plaintiff  as  afore- 
said and  began  to  excavate  thereon  and  there- 
in, and  that  it  has  extracted  therefrom  and 
convei-ted  to  its  own  use  large  quantities  of 
silver  and  lead  bearing  ores,  of  great  value,  to 
wit,  of  the  value  of  $150,000.  That  the  de- 
fendants wrongfully  and  unlawfully  withhold 
the  said  premises  from  the  plaintiff.  That  the 
-Bohn  Mining  Company  Is  iu  poKsession  of  the 
premises  as  aforesaid  as  lessee  of  the  St. 
Louis  Smelting  &  Refining  Compauy,  and  jus- 
tifies its  trespass  as  such  lesi<ee.  It  prays  for 
damages  in  the  snm  of  $150,000,  that  a  tem- 
porary writ  of  injunction  iasne,  and  that  opo« 
final  hearing  said  injunction  be  made  per- 
petual. The  answer  admits  that  certain  pr^ 
tended  pints  of  portions  of  the  Starr  placer 
mining  claim  were  filed  with  the  clerk  and 
recorder  of  Lake  county  on  the  18th  of  April 
and  the  30th  of  June,  1ST9.  and  that  alleged 
agents  of  said  company  indorsed  upon  said 
plats,  respectivelv.  the  language  set  out  in  the 
complaint,  and  that  said  company  claims  that 
it  is  the  owner  and  entitled  to  uie  possession 
of  the  mineral  beneath  the  surface  of  said 
premises  described  in  the  complaint  as  streets 
and  alleys,  and  denies  every  other  allegatioo 
of  the  complaint.  It  alleges  that  the  St.  Louis 
Smelting  &  Refining  Company  leased  the  said 
premises  to  A.  V.  Bohn.  that  A.  V.  Bohn  as- 
signed said  lease  to  the  Bohn  Mining  Company, 
and  that  since  about  the  1st  of  June,  1S04.  the 
said  Bohn  and  bis  a^^siinic^s  have  been  In  the 
open,  notorious,  and  exclusive  possession 
said  premises,  with  the  knowledge  of  the  plala- 
tiff,  and  plaintiff  has  not.  In  any  manner,  pro- 
tested against  such  occupancy,  until  the  com- 
mencement of  this  suit;  that  all  the  ores  and 
minerals  which  have  been  discovered  or 
closed  have  been  at  a  depth  of  more  than  400 
feet  below  the  surface,  and  that  such  mining 
operations  have  not  interfered,  and  will  not 
in  any  way  interfere,  with  the  use  of  the 
premises  as  streets  or  highways;  that  the 
plaintiff  has  no  power  to  acquire,  take,  hold, 
use,  enjoy,  lease,  operate,  sue  for,  or  in  any 
way  deal  in  mines,  mining  claims,  or  mioing 
property,  or  the  minerals  therein  contained. 
Upon  the  trial,  deeds  from  Thomas  Starr. 
August  R.  Meyer,  and  the  Agassis  Town  Corn* 
rany  to  the  St.  Louis  Smelting  &  Refining 
Company,  purporting  to  convey  to  said  com- 
pany the  property  in  controreny,  were  admit- 
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ted  in  evidence;  also,  powers  ot  attorney  from 
said  company  to  John  B.  Maude  and  James  R. 
Iioker.  Plaintiff  offered  Exhibit  No.  1.  which 
purports  to  be  a  certiiied  copy  from  the  rec- 
ords of  Lalce  county,  recorded  in  Book  17,  and 
filed  in  said  olQce  ou  the  18th  of  April,  1870, 
and  purports  to  be  a  map  or  plat  of  the  St. 
Louis  Smelting  &  Re&niue  Oompany's  addi- 
tion to  the  city  of  Leadville;  Exhibit  No.  5, 
which  purports  to  be  a  copy  of  the  St.  Louiir 
Smelting  &  Reining  Company's  addition  to 
the  city  of  Leadville,  dated  April  10,  1879; 
and  Exhibit  No.  tt,  parporting  to  be  a  certified 
copy  of  a  plat  of  the  same  addition,  dated 
April  18,  1879.  These  plats  were  objected  to. 
and  the  objections  were  sustained.  Plaintiff 
offered  the  records  of  the  city  of  Leadville. 
containing  the  proceedings  of  the  city  couu<*il 
ou  Hay  1,  1S70,  showing  action  by  the  cit^ 
council  upon  the  plat  of  said  company's  addi- 
tion to  Leadville.  tJpon  objection,  the  offer 
■was  refused.   Plaintiff  offered  Exhibit  No.  4, 

£urporting  to  be  a  certified  copy  of  the  St. 
ouis  Smelting  &  Refiuiug  Company's  Second 
addition  to  tlie  city  of  LeadTiUe,  filed  in  the 
county  clerk  aud  recorder's  ofllce  June  1,  1879. 
William  II.  Clark,  former  city  clerk  of  Lead- 
ville,  testified  that  while  he  was  clerk  be  had 
in  his  oiiim  as  such  clerk  maps  or  plats  of  the 
said  additions.  Plaintiff  offered  to  show  that 
immediately  after  the  action  of  the  city  coun- 
cil the  city  took  posseasion  of  the  property, 
and  that  it  has  been  in  possession  of  the 
streets  aud  alleys  ever  since,  and  offered  cer- 
tain resolutions  of  the  city  council  showiiif! 
that  the  streets  and  alleys  within  the  addi- 
tions were  from  time  to  time,  after  the  execu- 
tion of  these  plats,  ordered  improved,  and  of- 
fered to  show  that,  after  the  execution  of 
these  plats,  the  <dty  did  spend  large  sums  of 
money  in  the  improvement  of  these  streets  aud 
alleys,  which  offers  were,  upon  objection,  re- 
fused. At  the  close  of  plaintiff's  testimony, 
defendants  moved  for  a  nonsuit,  which  was 
granted.  The  epecilie  objectious  of  the  dt!- 
fendauts  to  Exhibit  1  offered  were  as  fuUo^vs: 
"Because  said  plat  does  not  set  forth  ail  the 
streets.  aUefs,  avenues,  and  highways,  and 
the  width  thereof;  because  said  plat  does  not 
set  forth  all  parks,  squares,  and  all  other 
grounds  reserved  for  public  use,  or  any  of 
them;  because  said  plat  does  not  set  fonh  all 
or  any  lots  and  blocks  or  boundaries,  designat- 
ing such  lots  and  blocks  by  number,  and  does 
not  give  the  dimensions  and  numbers  of  such 
lots  claimed  thereon;  because  suid  plat  d«»t's 
not  show  the  topography  of  the  property  de- 
scribed therein;  because  it  does  not  appear 
from  the  evidt-nce  that  the  plut  was  approved 
by  three-fourths  of  the  members  elected  to 
the  city  council,  prior  to  the  time  of  its  record- 
ing in  the  office  of  the  clerk  and  recorder  of 
Lake  county,  or  an^  other  time;  because  it 
appears  from  the  evidence  that  the  only  map 
alleged  to  have  been  approved  by  the  city 
council  was  alleged  to  have  been  approved  at 
a  date  subseiiuent  to  the  recording  of  said 
plat  in  the  office  of  said  county  clerk  and  re- 
corder; because  it  does  not  apitcar  from  the 
evidence  that  the  plat  alleged  to  have  been 
approved  by  the  city  council  was  ever  filed 
with  its  clerk  and  recorder,  as  provided  by 
law;  because  it  does  not  ai>|>ear  that  the  al- 
leged plat,  or  any  plot,  was  filed  in  the  olHce 
of  the  clerk  and  recorder.  Said  exhibit  ia  fur- 
ther incompetent,  irrelevant,  and  immaterial 
for  the  reason  that  it  does  not  tend  to  prove 
any  ipfiue  in  this  case;  fur  the  reason  that  it 
does  not  grant  or  convey  to  the  plaiotiff  the 
right  to  the  ore  body  or  premises  in  question, 
or  to  mine  the  same,  or  to  prevent  the  de- 
fendants from  mining  the  same;  further,  be- 
cause it  appears  frum  the  evidence  thnt  the 
authority  said  to  hnve  been  granted  to  said 
Maude  by  said  company  could  only  have  been 
effected  by  the  ageut  of  said  cumpauy.  author- 
ised by  said  company,  aud  uo  authorization  is 


shown  to  have  been  givm  for  the  execution  of 
said  plat;  further,  because  said  Maude  by  the 
said  power  was  only  authorised  to  dedicate 
the  said  streets  and  alleys,  and  because  it  was 
not  ill  the  power  or  authority  of  the  said  St. 
Louis  Smelting  &  Refining  Company  to  lay 
out  the  streets  and  alleys,  lots  a  od  blocks, 
therein  specified;  because  it  does  not  appear 
that  said  territory  was  within  the  city  of 
Leadville;  be(.'au.se  the  city  of  Lcudvillo  has 
no  power  to  take  and  hold  mining  property." 
Defendants  object  to  Exhibit  4  for  the  same 
reasons  made  to  Exhibit  1,  and,  iu  addition 
thereto,  for  the  reason  that  it  has  not  been 
shown  or  attempted  to  be  shown  that  the  al- 
leged plat  had  been,  by  the  owner  or  owners 
of  said  alleged  addition,  submitted  to  the  city 
council  or  board  of  trustees  of  the  city  of 
Leadville,  or  that  it  had  been  approved,  or  at- 
tempted to  have  been  approved,  by  said  board 
Or  any  members  thereof;  because  it  affinna- 
tively  appears  therefrom  that  the  St.  Louis 
Smelting  &  Refining  Company  was  not  the 
owner  of  all  the  property  in  said  exhibit  at  the 
time  of  the  alleged  dedication.  Defendants  ob- 
ject to  Exhibit  0  for  the  reasons  as  made  to 
Exhibit  1,  with  the  additional  objection  that 
the  same  appears  to  have  been  altered  and 
changed  since  the  d^ite  of  the  original  filiog. 
which  alteration  and  change  has  not  been  ex- 
plained in  the  evidence.  Defendants  object  to 
the  introduction  of  Exhibit  3  for  the  reasons 
coutaiued  iu  tho  objections  to  Elxhibit  1,  aud 
the  further  objection  that  it  does  not  appear 
that  it  was  filed  as  a  plat  or  mup  with  any 
ofUcial  of  the  city  of  lieadville  or  the  county 
of  Lake,  or  tliat  it  was  ever  delivered  to  any 
person  authorised  to  receive  the  same,  and  for 
tho  further  reason  that  it  is  Dot  a  copy  of 
map  Exhibit  6  or  4,  and  for  the  further 
ground  that  no  specific  grounds  have  been  laid 
for  its  introduction.  Defendants  object  to  Ex- 
hibits 1,  6,  and  Ii  for  the  reason  that  it  is 
not  shown  that  the  company  had  any  title 
to  the  grouud  at  the  date  of  their  alleged 
execution.  The  court,  in  granting  the  nonsuit, 
held  thnt  sections  1  and  2  of  article  11  of 
chapter  84  of  the  Revised  Statutes  were  not 
repealed  by  the  law  of  1877,  and  that  the 
plats  offered  in  evidence  did  not  comply  with 
the  sei'tioiis  referred  to,  and  that  there  was 
no  alUrmative  proof  of  the  acceptance  of  said 
plats  by  the  city  council  of  Leadville.  Judg- 
ment was  rendered  for  Uie  defendants,  from 
which  judgment  the  plaintiff  appeals  to  this 
court.  Reversed.  T.  A.  Dickson,  U.  D.  Mc- 
Ijcod,  and  Patterson,  Richardson  &  Hawkins, 
for  appellant,  ilall,  Babbitt  &  Thayer  and 
John  A.  Ewing,  for  appellees. 

STEI'XE,  J.  (after  stating  the  facts).  The 
case  of  City  of  Leadville  v.  Coronado  ilin,  Co. 
(decided  at  this  term  of  court)  67  Pac.  2S!),  is 
decisive  of  this.  There  arc  questions  of  detail, 
conceruiug  the  filing  of  the  plats  and  the  man- 
ner of  acceptance  by  the  city,  presented  in  this 
case,  which  do  not  appear  in  the  case  men- 
tioned. The  character  of  the  litigation  is  the 
same,  however,  and  the  title  of  the  city  is  as- 
sailed upon  practically  the  same  grounds  in 
both  cases.  There  are  two  adjoining  addi- 
tions to  Leadville  involved  in  this  controversy, 
—the  St.  Louis  Smelting  &  Refiuiug  Oompa- 
ny's addition  and  the  St.  Louis  Smelting  &  Re- 
fining Company's  Second  addition;  and  for 
convenience  they  will  tie  designated  a.s  the 
"First"  aud  "Second"  additions,  respectively. 
The  plats  of  the  First  addition.  Exhibits  1  and 
C  appear  to  have  been  executed,  acknowl- 
edtred,  and  filed  for  record  the  same  day, 
April  IS,  1879.  Another  plat.  Exhibit  5,  wtis 
executiHl  and  acknowledged  April  Iti,  1879,  but 
does  not  appear  to  have  been  filed  for  record 
with  the  county  clerk.  It  was  shown  by  the 
testimony  that  tliere  was  filed  with  the  city 
clerk,  prior  to  the  acceptance  by  the  city 
council,  maps  and  plots  of  the  two  additions, 
aud  that  at  the  time  of  trial  ther«  were  op 
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Plata  on  file  with  the  dty  clerl:.  The  testl- 
mony  also  shows  that  Exblbita  S  and  6  bear 
the  geuaine  signature  of  John  B.  Mande.  On 

May  1,  1879,  the  map  of  the  First  addition 
was  approved  by  the  city  council;  the  record 
reciting  that,  "on  motion,  the  resolution  was 
adopted  on  a  nnanimona  Tote  of  the  council 
declared  on  roll  call."  The  plat  of  the  Sec- 
ond addition  was  executed  and  acknowledged 
on  Jane  30th,  and  filed  for  record  July  1st. 
Ko  record  of  approval  by  the  city  council  was 
offered  conceniing  the  plat  of  the  Second  ad- 
dition. The  plats  of  the  First  end  Second  ad- 
ditions were  executed  under  powers  of  attor- 
ney by  John  B.  Maude  and  J.  R.  Ix>ker,  re- 
spectively. Exhibits  1  and  5  do  not  designate 
Uie  dimensions  of  all  the  streets  and  alleys. 
Figures  indicating  the  width  of  some  of  the 
streets  do  appear,  however,  and  the  lots  and 
blocks  are  uumbered;  and,  a  survey  having 
been  made,  a  competent  surveyor,  from  the 
data  contained  in  the  description  of  the  terri- 
tory, could  have  accurately  located  any  lot 
or  block  or  alley  in  the  addition  and  ascer- 
tained the  dimensions  thereof.  Th^  Second  ad- 
dition contains  a  small  tract  of  land  which  ia 
connected  with  the  First  addition  on  the  north- 
east comer.  While  uo  dimensions  are  given 
OD  the  plat  f£jxhibit  4>,of 'the  lots  ov  hlwAa  or 
streets  or  alleys,  the  afmeusions  can  be  ascer- 
tained  and  the  property  dedicated  determined. 
Exhibit  6  was  separately  objected  to  upon  the 
ground  that  the  file  mark  was  a  forgery,  but 
no  ruling  appears  to  have  been  made  upon 
that  objection.  This  plat  is  certified  to  by  the 
county  clerk  as  being  a  copy  of  a  plat  on  file 
iu  his  office.  Wq  are  of  opinion  tnat  in  the 
execution  of  the  plats  the  defendant  company 
complied  substantially  with  the  statute,  and 
that  F'Xhiblts  1,  4,  6,  and  6  should  have  been 
admitted  as  prima  facie  evidence  of  their  con- 
tents. The  case  of  Steckert  v.  City  of  East 
Sagiuaw,  22  Mich.  104,  is  relied  upon  by  coun- 
sel for  the  defendants  in  support  of  their  con- 
tention that  the  records  of  the  city,  show- 
ing that  the  plat  was  adopted  upon  a  nnani- 
moQS  rote  of  the  city  council  declared  "on  roll 
call,"  Is  not  proof  of  the  approval  by  a  vote 
of  uiree-fonruis  of  the  members  elected  to  the 
city  council.  The  case  Is  clearly  distinguish- 
able from  the  case  at  bar.  That  was  an  ac- 
tion to  restrain  the  city  from  the  collecti<m  of 
an  assessment  levied  by  the  dty;  and  the 
charter  of  East  Saginaw  required  that  upon  all 
questions  of  that  character  the  votes  of  all 
the  members  should  be  entered  at  large  upon 
tke  minutes.  This  Is  an  action  by  the  city 
against  a  company  which  mauy  years  ago 
made  a  gift  of  property  which  it  now  seeks  to 
evade,  and  there  is  no  statute  in  Colorado  re- 
quiring the  votes  of  all  the  members  to  be  en- 
tered at  large  upon  the  mlnntea.  We  think, 
however,  the  record  of  the  city  is  a  complete 
answer  to  the  claims  of  defendants.  The  rec- 
ord states  that  the  resolution  was  adopted  up- 
on a  unanimous  vote  of  the  council  declared 
on  roll  call.  Unless  we  indulge  presumptions 
against  the'  truthfulness  of  this  record,  the 
vote  of  all  the  members  of  the  dty  coundl 
was  in  favor  of  the  resolution.  The  plats  of 
the  First  addition,  then,  were  approved  by 
three-fourths  of  the  members  of  the  city  coun- 
cil, as  required  by  our  statute.  One  of  the 
many  obje^jtions  urged  by  the  defendants  to 
these  plats  was  that  they  were  filed  with  the 
county  clerk  and  recorder  before  they  were 
submitted  to  and  apiwoved  by  the  city  coun- 
cil. There  is  no  evidence  when  the  plats  were 
submitted  to  the  city  council.  The  record  does 
show  that  they  were  filed  before  approval. 
The  provision  which  prohibits  the  filing  of  the 
plat  before  submission  to  and  approval  by  the 
public  authorities  is  merely  directory.  The 
precise  order  in  which  the  plat  is  filed  and  ac- 
cepted cannot,  iu  our  opinion,  affect  an  other- 
wise valid  dedication.  Moreover,  these  ^ats 
were  in  the  possession  of  die  defendant  and 
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were  Its  property.  They  were  filed  in  tba 
cleric  and  recorder'a  office  before  approval, 
with  knowledge  of  the  law.  If  a  wrong  was 

committed,  the  defendant  committed  it,  and  it 
cannot  now,  after  the  lapse  of  time,  be  beard 
to  say  that  its  own  wrong  defeated  its  grant. 
Counsel  complain  that  it  cannot  be  told  which 
of  these  plats  was  approved  by  the  city  coun- 
cil; that  no  witness  was  produced  who  conld 
i&y  which  particular  plat  was  submitted  to 
the  conncil.  That  does  not  concern  the  dty. 
The  defendant,  if  there  is  any  confusion,  caus- 
ed it  by  filing  two  plats  with  the  county  clerk 
and  another  with  the  city  clerk,  all  of  them 
duly  and  properly  executed.  The  defendant 
should  explain,  not  the  city;  for  the  rule  is 
that  the  city  is  presumed  to  have  accepted  that 
plat  which  la  most  benefidal,  and  the  court 
will  resolve  all  doubts  against  the  donor. 
While  there  Is  no  record  of  acceptance  of  the 
plat  of  the  Second  addition,  the  city,  with  the 
assent  of  the  company,  took  possession  of  the 
streets  at  or  about  the  time  of  the  dedication, 
and  has  be^  In  possession  of  the  streets,  and 
haa  Improved  them  from  time  to  time,  ever 
since.  Under  such  circumstances,  as  against 
the  donor,  an  acceptance  will  he  presumed. 
"An  acceptance,  after  the  lapse  of  10  years, 
may  well  be  presnmed,  no  light  proof  of  which 
is  the  act  of  tiringimr  this  suit.'*  City  of  Des 
Moines  v.  Hall,  24  Iowa,  234.  The  powers  of 
attorney  under  which  these  dedications  were 
made  are  broad  enough  to  authorise  a  con- 
veyance. Ou  each  plat  Is  indorsed  the  foUow- 
tng:  "And  the  said  cmninny  hereby  dedicates 
and  conveys  to  said  dty  as  public  property  the 
streets  and  alleys  so  as  aforesaid  laid  ofE. 
marked,  and  designated  as  such  on  said  plat 
This,  as  we  have  shown  in  the  case  of  City 
of  Leadville  v.  Ooronado  Min.  Co.,  is  the  con- 
veyance of  the  fee  independently  of  the  dedi- 
cation, but  does  not  enlarge  the  estate  granted 
by  the  dedication;  and.  the  fee  having  passed 
by  the  dedication  as  well  as  by  the  conveyance, 
it  follows  that  the  defendants  have  not  the 
rijrht  to  extract  ores  from  beneath  the  surface 
without  the  consent  of  the  proper  anthoritieB 
of  the  dty.  It  is  contended  that  the  word 
"fee,"  as  used  in  the  statute,  is  a  base,  d^ 
terminable,  or  qualified  fee.  and  that  a  con- 
veyance of  the  fee  in  streets  and  alleys  grants 
only  a  fee  In  the  surface.  The  definition  ot 
the  word  "fee,"  in  American  law,  as  given  bj 
Black's  Dictionary,  is,  "It  is  an  absolute  es- 
tate in  pei'petuity,  and  the  largest  possible  es- 
tate a  man  can  have,  being,  in  fact,  allodial 
In  its  nature," — and  this  appears  to  be  the  gen- 
erally accepted  definition.  In  the  case  of  Zinc 
Cb.  v.  City  of  La  Salle.  117  III.  411,  2  N.  E. 
400.  8  K.  E.  81.  it  is  held  that  "the  fee  vested 
In  the  corporation  by  a  statntory  dedication  is 
a  qualincd.  base  or  determinable  fee,  .which 
may  continue  forever,  but  is  liable  to  be  deter^ 
mined  by  some  event  or  act  circumscribing  its 
contiuuauce,  as.  for  Instance,  by  the  vacation 
of  the  plat,  or  the  entire  and  permanent  aban- 
donment and  disuse  of  the  street  by  the  public 
and  abutting  lot  owners."  In  this  sense,  the 
fee  of  the  city  of  Leadville  is  a  qualified,  base, 
or  determinable  fee;  but  the  absolute  control 
and  dominion  over  the  streets  Is  not  impaired, 
nor  did  the  donor  convey  less  than  his  entire 
estate  by  the  dedication  and  conveyance,  and 
the  interest  which  the  abutting  lot  owners 
have  is  a  mere  possibility  that  at  some  future 
time  the  streets  will  be  abandoned,  in  which 
event  the  fee  will  pass  to  them  by  operation 
of  law.  For  the  reasons  assigned  herein,  and 
in  the  case  of  City  of  Leadville  v.  Coronado 
Min.  Co.,  the  judgment  of  the  district  conrt  is 
reversed,  and  the  cause  remanded.  Reversed. 

On  Petition  for  Rehearing. 
(Dec  24,  1901.) 
CAMPBELL.   C.  J.,   and  GABBBRT.  J. 
(concurring  spedally).  We  concur  in  the  jnd|p> 
nieut  of  reversal  tor  reasousHumilar  tp  those 
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STen  io  City  of  Leadville  t.  Coronado  Min. 
OT  Pac.  289.  Having  in  that  oplnlcm  aof- 
Bcieiitly  stated  our  riews,  they  need  not  be  re- 
peated here,  but  are  to  be  oboerred  by  tbe 
trial  court  in  case  further  proceedings  be  bad. 
The  petition  for  rehearing  should  be  denied, 
the  Judgment  reversed,  and  tbe  canse  remaud* 
ed,  with  iiiBtrnctions,  if  a  new  trial  be  had, 
that  It  be  in  accordance  with  the  Titfwa  above 
teterred  to.  Beversed. 


COLORADO  ATHJUBTIC  ASS'N  v.  SPEER 
et  al.  (Supreme  Coart  of  Colorado.  Dec.  24, 
1901.)  Appeal  from  district  court,  Arapahoe 
coun^.  Suit  by  the  Colorado  Athl^c  Associa* 
tion  against  Robert  W.  S^wer  and  others,  con- 
stituting the  fire  and  police  board  of  the  city 
of  Denver,  and  others.  From  a  decree  la  favor 
of  the  defendants,  the  plaintiff  appeals.  Af- 
firmed. F.  W.  Lienau.  for  appellaut.  J.  M. 
Ellis  and  S.  L.  Carpenter,  for  appellees. 

PER  CURIAM.  The  legal  questions  Involv- 
ed in  this  controvmy  are  the  same  as  hi  Ath- 
letic Club  V.  Speer,  67  Pa&  161.  The  decision 
there  controls  her^  and  the  jadgment  Is  ac- 
cordingly affirmed.  Affirmed. 


FIRST  NAT.  BANE  OF  MONTROSB), 
OOLO.,  T.  BOARD  OF  OOM'RS  OF  MONT- 
ROSE COUNTY.  (Supreme  Court  of  Colora- 
do. Dec.  24,  1901.)  Appeal  from  district 
court,  Montrose  county.  Action  by  the  First 
National  Bank  of  Montrose,  Colo.,  against  the 
board  of  commissioners  of  Montrose  county. 
From  a  Judgment  in  favor  of  defendant,  plain- 
tifF  appeals.  Dismissed.  F.  D.  Oatlin,  for  ap- 
pellant. John  Gray,  for  appellee. 

STBELiE,  J.  The  question  as  to  what  is  re- 
quired of  the  assessor  in  valuing  the  shares  of 
stock  of  a  national  baufc,  when  a  portion  of 
tbe  cnpital  of  the  bank  Is  invested  in  real  es- 
tate, is  involved  in  this  controversy.  Aside 
from  this,  tbe  case  presents  the  same  questions 
that  were  involved  in  the  case  of  First  Nat. 
Bank  of  Denver  v.  Board  of  Com'rs  of  Mont- 
rose County  (decided  at  this  term  of  court) 
66  Pac.  890.  For  the  reasons  assitiTDed  in  that 
case,  this  court  is  without  jorisdictiou.  The 
appeal  is  dismissed,  with  leave  to  withdraw  the 
record  for  filing  in  the  court  of  ai»peals.  Dis- 
missed. 


MERWIN  V.  BOARD  OF  OOM'RS  OF 
BOULDER  COUNTY.  (Supreme  Court  of 
Colorado.  Dec.  2,  1901.)  Error  to  district 
court,  Boulder  ponnty.  Action  by  James  D. 
Merwin  against  the  board  of  commissioners 
of  Boulder  county.  F^om  a  judgment  for  de- 
fendant, plaintiff  brinn  error.  Affirmed.  A. 
C.  Patton  and  James  D.  Merwin,  for  plaintiff 
In  error.  Lewis  S.  Young  and  Frank  J.  Annls, 
for  defendant  in  error. 

CAjjPHELL,  C.  J.  The  ouestions  involved 
in  this  case  are  substantially  the  same  as 
those  considered  In  Merwin  v.  Board,  67  Pac 
285.  The  complaint  fn  the  case  at  bar,  how- 
ever, contains  averments,  not  found  iu  the 
complaint  there,  that  in  disallowing  the  fees 
the  board  acted  arbitrarily,  without  investiga- 
tion or  consideration,  and  was  prompted  by 
malice,  ill  will,  and  pwsonal  dislike  of  plain- 
tiff. Whether,  if  snco  allesations  were  estab- 
lished, the  judgment  should  t>e  different,  we 
need  not  determine;  for  there  was  no  finding 
by  the  trial  court  that  such  was  the  motive 
of  the  board,  and  from  tbe  record  before  us 
we  cannot  discover  that  it  was.  The  decision 
*'bcre  niTems  here,  and  the  judgment  is  there- 
fore affirmed.  Affirmed. 


ATCHISON,  T.  &  8.  F.  RY.  CO.  v.  BECK- 
ER. (Supreme  Coort  of  Kansas.  Division  No.  1. 


Jan.  11,  1902.)  Error  from  district  court,  Sum- 
ner count?;  w.  T.  McBride,  Judge.  Action 
by  Most  Becker  against  the  Atchison,  Topeka 
&  Sante  F6  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Revers- 
ed. Argued  before  DOSTER,  a  J.,  and  JOHN- 
STON, SMITH,  and  GREENE.  JJ.  A.  A. 
Hurd  and  O.  J.  Wqod,  for  plaintiff  in  error. 
F.  A.  Dinsmore  and  Hackney  &  Hackney,  for 
defendant  In  error. 

PER  CURIAM.  This  was  an  action  against 
the  railroad  company  to  recover  the  value  of 
a  mare  which,  as  alleged,  it  had  negligently 
killed.  There  was  no  proof  of  a  demand  opon 
the  company  for  payment  for  the  animal  before 
bringing  suit.  The  judgment  is  reveraedi  and 
a  new  trial  ordered. 


BURTTSS  V.  PRATT.  fSupreme  Court  of 
Kansas,  Division  No.  2.  Feb.  8,  1892^  Error 
from  district  court,  Allen  county;  L.  Stlllwell, 
Judge.  Action  between  H.  M.  Burtiss  and  C. 
H.  Pratt.  Prom  the  Judgment,  Burtiss  brinai 
error.  Affirmed.  Arjnied  bpfore  DOSTER,  C. 
J.,  and  SMITH  and  POLLOCK,  JJ.  Chris. 
Bitter  and  W.  A.  Choguill.  for  plaintiff  in  er- 
ror.  J.  B.  F,  Gates,  for  defendant  in  error. 

PER  CURIAM.  There  was  a  direct  conflict 
in  the  evidence  In  this  case  on  its  trial  In  the 
court  below.  We  cannot  pass  on  the  weight 
of  the  evidence.  This  we  are  asked  to  do  in 
the  briefs  of  counsel.  The  judgment  of  tbe 
court  belaw  win  be  affirmed. 


CITY  OF  KANSAS  CITY  v.  FITZGERALD. 
(Supreme  Conrt  of  Kansas,  Division  No.  1. 
March  8,  1902.)  Error  from  district  court. 
Wyandotte  county;  E.  L.  Fischer.  Judge.  Ac- 
tion by  Jennie  E.  Fitzgerald  against  the  city 
of  Kansas  City.  Judgment  for  plaintiff.  De- 
fendant bringi  error.  Affirmed.  Argued  before 
DOSTER,  C.  J.,  and  JOHNRTON,  ELLIS, 
and  POLtXiCK,  .TJ.  T.  A.  Pollock  and  M.  J. 
Reltz,  for  plaintiff  In  error.  True  &  Sims, 
for  defendant  in  error. 

PER  OUBIAM.  Tills  action  was  brouf^t  by 
Jennie  E.  I>1tsgerald  to  recover  from  the  city 
of  Kansas  Gty  damages  sustained  by  resson 
of  8  defective  street  crossing  in  said  city.  The 
principal  ground  of  complaint,  as  alleged  in  the 
petition,  is  that  the  crossii^  maintained  was 
constructed  of  a  narrow  plauk  placed  upon  the 
ground,  and  so  warped  by  the  action  of  the 
elements  thereon  that  tbe  ends  curved  up- 
ward; that  plaintiff,  in  steppng  from  the  side- 
wfllk  down  npon  the  warped  end  of  this  plank 
at  a  time  when  the  plank  was  wet  and  slippery 
from  rain  and  mud,  by  reason  of  the  incline 
made  by  the  warped  end  of  the  plank.  In  con- 
junction with  Its  wet  and  muddy  condition, 
caused  plaintiff  to  slip,  and  In  attempting  to 
prevent  falling  she  caught  her  free  foot  between 
the  plank  and  an  iron  coupling  pin  driven  into 
the  ground  about  three  inches  distant  from  the 
plank,  about  four  Inches  of  which  |4u  «tended 
above  tbe  ground,  and.  falling  with  the  foot 
thus  caucht,  received  the  serious  Injury  for 
which  recovery  is  sought  in  tbe  action.  This 
iron  pin  had  originally  been  driven  for  the  pur- 
pose of  fastening  the  plank  in  position,  hut 
by  reason  of  use  by  foot  passengers  and  wag- 
ons driven  thereon  the  plank  had  been  moved 
aside  and  away  from  the  Iron  pin  the  distance 
stated,  and  was  thus  allowed  to  remain  by  the 
city.  A  careful  examination  and  consideration 
of  tbe  record  and  arguments  of  counsel  Ipnd 
us  to  the  oinnion  that  this  case  does  not  differ 
from,  and  must  be  ruled  by,  the  principles  Ap- 
plied in  City  of  Atchison  v.  King,  0  Kan.  6.50, 
and  City  of  Columbus  v.  Neise  (Kan.  Sup. ) 
65  Pac.  043;  and  upon  the  authority  of  these 
cases  the  judgment  la  affirmed. 
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al.  (Supreme  Coart  of  KaoBas,  DiTision  No.  2. 
March  8,  1902.>  Error  from  district  court, 
Reno  conntr;  M.  P.  Simpson,  Judxe.  Action 
Ijy  J.  E.  GonkliD  against  the  city  of  Hutchinson 
and  others.  Prom  a  judgment  of  the  diKlrict 
court  sustaining  a  Judgment  for  defendants, 
plaintiff  brings  error.  Dismissed.  Argued  be- 
fore SAnTH,  CUNNINGHAM,  and  GREENE. 
JJ.  W.  G.  Kaircbild,  Cor  plaintiff  in  error. 
H.  S.  Lewis,  City  Atty.  (Vandeveer  &  Martin, 
of  counsel),  for  defendants  in  error. 

PER  CURIAM.  This  is  a  proceedine  In  er- 
ror, brought  bj  plaintiff  fn  error,  who  was 
plaintiff  below,  to  reverse  the  action  of  the 
district  court  sustaining  a  demarr«"  to  his  peti- 
tion. He  souRht  to  enjoin  city  taxes  for  the 
year  181>!>,  levied  on  certain  real  estate,  amount- 
ing to  the  sum  of  S32.8S.  This  was  the  amount 
in  controversy  in  the  court  below.  There  is  an 
allegation  in  the  petition  as  follows :  "That 
the  increased  value  of  the  land  to  have  it  out 
of  the  city  and  cot  subject  to  municipal  regu- 
lation and  taxes  is  52.000  to  this  plaintiff." 
It  is  clear  that  this  $2,000  was  not  the  amount 
in  controversy.  There  was  not  ?100  involved. 
School  Dists.  Nos.  70  and  98.  Atkinson  and 
.Tefferson  Cos.  v.  School  Dist.  No.  11,  CO  Kan. 
295,  5fi  Pac.  479.  The  proceedings  In  error 
will  be  dismissed. 


DODGE  et  al.  r.  STTLLIVAN.  (Supreme 
Court  of  Kansas,  Division  No.  2.  Jan.  11, 
1902.>  Error  from  district  court.  Oowlev  coun- 
ty; W.  T.  McBride,  Judge.  Action  by  William 
K.  Sullivan,  receiver,  ogalnst  John  T.  Dodge 
and  others.  .Tndgment  for  plaintiff,  and  de- 
fondnnt.s  bring  error.  Affirmed.  Arjrued  before 
SMITH.  CT;XNI\GHAM.  and  ELLIS.  .TJ.  .T. 
A.  Bumette  and  S.  C.  Bnmette,  for  idaintiff 
In  eiTor.  M.  C-  T.  Atkinson,  for  defendants  in 
error. 

PER  CTTRIAM.  There  was  no  error  in  the 
n  mount  of  the  judgment  rendered  against  the 
defendants  below.  The  finding  of  the  jury  that 
Dodge  was  a  stocbholder  in  the  bnilding  and 
loan  society  is  conolnsive  on  this  conrt.  The 
letter  written  to  Dodge  by  the  president  of  the 
society  concerning  the  amount  he  would  have 
to  pay  each  month  in  satisfaction  of  the  mort- 
gage given  by  him  could  have  no  tnnding  force 
after  the  society  became  insolvent  and  its  prop- 
erty placed  in  charge  of  a  receiver.  The  letter 
had  reference  to  what  payments  Dodge  would 
b«  required  to  make,  had  the  society  remained 
a  "gomg"  concern.  The  mortgage  was  properly 
held  to  secure  the  balance  due  upon  a  fair  and 
eQuitable  accounting,  and  not  merely  the  78 
notes,  or  dues  and  interest  for  78  months. 
Sullivan  v.  Spaniol,  78  111.  App.  125.  The  judg- 
ment in  the  case  at  bar  conformed  to  the  rule 
Ijiid  down  in  Rogers  v.  Hargo  (Tenn,  Sup.)  20 
S.  W.  430;  Curtis  v.  Association  (Conn.)  36 
Atl.  1023,  01  Am.  St.  Rep.  17;  Weir  v.  As- 
Roclation  fN.  J.  Ch.)  38  Atl.  643:  Strohen  v. 
Association.  115  Pa.  273.  8  Atl.  843.  The  au- 
thority of  Sullivan  as  receiver  was  establi.shed 
without  objection  from  connsel  for  plaintiff  in 
error.  The  judgment  of  the  conrt  below  will 
be  affirmed. 


DYE  V.  SHLTARD  et  al.  (Supreme  Court 
of  Kansas.  Division  No.  2.  March  8,  1902.) 
Error  from  district  court.  Kearny  countj-;  "VN'ra. 
Easton  Hutchison,  Judge.  Action  between 
Mary  S.  Pye  and  Addison.  Milyard  and  others. 
From  the  judgment.  Mary  S.  Dye  brings  error. 
Dism  issed .  A  rgtied  before  SM  IT  1 1.  CT  'X- 
NIN6HAM,  and  GREENE.  JJ.  Miller  &  Hos- 
kioson,  for  plaintiff  in  error.  E.  R.  Thorpe 
and  H.  F.  ilason,  for  defendants  in  error. 

PER  CURIAM.  This  is  a  proceeding  to  re- 
verae  a  judgment  of  the  district  conrt  of  Kear- 


ny conntT,  permanently  estabHriitng  a  common 
corner  to  sections  11,  12,  13,  and  14  therein. 
The  jurisdiction  of  this  court  is  challenged. 
It  is  argued  that  the  record  does  not  show 
that  the  amount  In  controversy  exceeds  $100, 
exclusive  of  costs,  and  that  the  certificate  of 
the  judge  who  tried  the  cause  does  not  show 
that  this  case  falls  within  any  of  the  excep- 
tions mentioned  in  the  statute.  We  think  this 
contention  must  be  sustained,  lliere  is  no  evi- 
dence in  the  record  upon  the  question  of  the 
value  of  the  land  in  controversy,  nor  does  the 
certificate  of  the  judge  who  tried  the  cause  cer- 
tify that  this  is  one  of  the  exce^ed  cases. 
For  these  reasons,  this  court  has  no  jurisdiction 
of  tbe  cause.  It  is  therefore  dismissed. 


HOOD  V.  GIBSON  et  al.  (Supreme  Court  of 
Kansas.  Division  No.  1.  Jan.  11,  1902^  Er- 
ror from  district  court.  CowW  county;  W.  T. 
McBride,  Judge.  Action  by  O.  S.  Gibson  and 
others  against  Calvin  Hood.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Affirm- 
ed.  Argued  before  DOSTEB.  C.  J.,  and 
.TOHXSTON,  SMITH,  and  GREENE.  JJ. 
McDermott  &  Johnson,  for  plaintiff  in  error. 
Hackney  &  Lafferty,  for  defendant  in  error. 

PER  CURIAM.  The  good  faith  of  parties 
to  the  transfer  of  property  involved  in  this 
controversy  was  submitted  to  a  jury,  and  its 
verdict,  finding  that  the  transfer  was  not  bona 
fide,  has  been  approved  by  tbe  conrt.  In  view 
of  the  unusual  circumstances  of  the  sale,  and 
the  testimony  tending  to  show  a  lack  of  good 
faith  in  the  sale,  it  cannot  be  said  that  the 
findings  and  judgment  are  without  support. 
We  have  examined  the  challenged  rulings  on 
the  admission  of  testimony  and  in  charging  tbe 
jury,  and  find  no  substantial  error  in  any  of 
them.  Judgment  affirmed. 


HUCKLEBRI-DGE  v.  STATE  ex  rel.  .TOHN- 
SON,  Co.  Atty.  (Supreme  Court  of  Kansas, 
Division  No.  1.  .Tan.  11.  1902.)  Error  from 
court  of  appeals.  Southern  department.  Central 
division.  Action  by  the  state,  on  the  relation 
of  L.  H.  Johnson,  county  attorney,  againrt 
J.  H.  Hucklebridge.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Affirmed,  Areued 
before  DOSTER.  C.  J.,  and  JOHNSTON. 
SMITH,  and  GREEXE.  JJ.  L.  B.  &  L.  E. 
ringston,  for  plaintiff  in  error.  A.  A,  Godard. 
Atty.  Gen.,  and  L.  H.  Johnson,  for  defendant 
in  error. 

PER  CURIAM.  This  is  a  proceeding  in  er- 
ror from  an  order  granting  a  temporary  in- 
junction. Al]  the  evidence  used  on  both  sides 
in  the  court  below  was  in  writing,  and  we  are 
therefore  able  to  view  it  just  as  that  court 
could.  We  have  examined  it,  and.  instead  of 
finding  that  the  decision  was  against  the  evi- 
dence, believe  that  it  was  in  accord  with  the 
strongly  preponderating  weight  of  the  evidence. 
There  was  no  emv  in  allowing  the  introduc- 
tion of  the  city  ordinance.  The  judgment  be- 
low is  affirmed. 


WSLLY  T.  McHUGH  et  al.  (Supreme  Conrt 
of  Kansas,  Division  No.  1.  Jan.  11,  1902:) 
Error  from  district  court.  Allen  county:  L. 
Stillwell,  Judge.  Action  between  Ira  D.  Kelly 
against  Ed.  McHugh  and  others.  From  tha 
judgment,  Kelly  brings  error.  Dismissed,  Ar- 
gne<t  before  DOSTER,  C.  J.,  and  JOHNSTON. 
SMITH,  and  GREENE.  J.!.  Oscar  Fonst  & 
Son  and  Baxter  D.  McClain.  for  plaintiff  ia 
error.  J,  F.  Thompson,  for  defendants  in  ex- 
ror. 

PER  CURIAM.  In  this  case  there  Is  no  ex- 
press showing  of  jurisdictional  amount,  nor 
anj-thing  in  the  record  from  wbicli  it  may  be 
inferred.  The  proceeding  in  error  is  therefore 
dismissed. 
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IMLAND  V.  MARCH.  (Snpreme  Oonrt  of 
Eaosas,  DirlRion  No.  1.  March  8,  1902.)  Er- 
ror  from  dlotrict  court,  Shawnee  coanty ;  Z.  T. 
Hacen,  Jndge.  Action  H.  T.  March  afralost 
Cjm*  Leland,  Jr.  JndgTDent  for  plaintiff.  De- 
feudant  brines  *rror.  Affirmed.  Arpned  be- 
fore DOSTFR.  C.  .T.,  and  JOHNSTOX.  ELr 
LIS,  and  POLLOCK.  JJ.   Eeeter  &  Hite,  for 

Itiaintfff  In  error.  W.  F.  Schoch.  for  defendant 
n  error. 

PER  CT7RIASI.  Action  to  enforce  a  stock- 
holder'a  liability.  PloinHff  in  error,  the  stock- 
hold<>r.  asked  a  contlnnance  of  the  cane  until 
the  jadsment  against  the  Topeka  Oai^tal  Com- 
pany could  be  reviewed  in  the  court  of  appeals, 
to  which  it  had  been  taken;  but  the  application 
was  denied.  The  matter  of  contlnnance  to 
await  the  resnlt  of  a  proceeding  in  another 
court  Is  largely  within  the  discretion  of  the 
trial  court,  and  the  clrcnmstancea  of  this  case 
do  not  show  that  there  wag  ao  abuse  of  discre- 
tion. Jodement  affirmed. 


LOGAN  T.  PETHRSON  et  tlA  (Supremo 
Court  of  Kansas,  Division  No.  1.  Jan.  11, 
1002.)  Error  from  district  court,  McPherson 
connty;  Ansel  R,  Clark,  Judge.  Action  by 
Charles  A.  Locan  against  Peter  J.  Peterson 
and  others.  Judgment  for  defendants,  and 
plaintiff  brines  error.  IHsmlssed.  Argued  be- 
fore DOSTER,  C.  J.,  and  JOHNSTON, 
OR  BENE,  ud  POLLOCK.  JJ.  Grattan  & 
Orattan,  for  plaintiff  In  error.  Frank  O.  John* 
son,  for  defendants  In  error. 

PER  CURIAM.  The  plaintiff  In  wror  com- 
menced this  action  in  the  district  conrt  of  Mc- 
Pherson connty  to  recover  a  personal  jndtnnent 
■gainst  Peter  J.  Peterson  and  Johanna  Peter- 
son upon  a  promissory  note  and  to  foreclose 
a  morteaee  on  certain  real  estate.  The  csnse 
was  tried  by  a  judge  pro  tem.,  the  plaintiff  In 
error  was  defeated,  and  jndirment  rendered 
cancellnft  the  mortgage.  Plaintiff  in  error  was 
given  150  daya  from  December  2,  1897.  to 
make  and  serve  a  cnse-mnde.  and  20  days 
thereafter  were  given  defendants  In  error  to 
RUggest  amendments  thereto;  the  case-made  to 
be  settled  on  S  days*  notice,  to  be  given  by  ei- 
ther party.  TTie  case-made  was  served  on  April 
29,  18)18.  He  amendments  by  defendants  were 
suggested  and  served  on  May  19,  I89S.  The 
case-mnde  was  Settled  and  siened  on  June  1, 
18D8.  being  181  days  after  December  2.  1807. 
The  defendants  tn  error  move  to  dlsmfss  this 
case  for  the  reason  that  It  was  not  settled 
and  signed  within  the  term  of  the  judge  pro 
tem.  Under  the  anthoritv  of  Cnlumbin  Mfe. 
Co.  T.  Stoddard  Mfg.  CO..  61  Kan.  «l.  60 
Pac.  320.  Railwav  Co.  v.  Preston  *Xo.  11,792. 
decided  at  November  term)  66  Pac.  1050,  and 
cases  there  cited,  this  motion  mnst  be  anstain- 
ed.  The  canse  Is  therefore  (Usmlssed. 


McCRONB  >.  MODERN  WOODMEN  OP 
AMERICA.  rSnpreme  Cnnrt  of  Kanons,  Divl- 
tAon  No.  1.  Jan.  11.  1002.)  Error  from  dis- 
trict-court, Shawnee  county;  Z.  T.  Hn?en, 
Jndge.  Action  by  Corlia  J.  McCrone  against 
the  Modern  Woodmen  of  America.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. ArCTied  before  DOSTER.  C.  J.,  and 
JOHNOTON,  SMITH,  and  GREENE,  .I.T. 
Case  &  Case,  for  plaintiff  in  error.  D.  C.  Til- 
lotson,  for  defendant  In  error. 

PER  CURIAM.  The  plaintiff  In  error  sued 
the  Modem  Woodmen  of  America  in  the  dla- 
trict  court  of  Shan-nee  county  to  recover  upon 
an  Insurance  pulic-.v  issued  to  her  husband. 
John  McCrone.  for  $1,000,  payable  at  his  death. 
This  policy  contained  the  following  conditions: 
"If  the  member  holding  this  certificate  shall 
die  *  *  *  in  consequence  of  a  duel  or  by  his 
own  bands,  whether  sane  or  iusaoe,   •   •  * 
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this  certificate  shall  be  mtlt  and  void  and  of 
no  effect,  and  all  moneys  which  shall  have  been 
paid  and  all  rights  which  may  be  acquired  on 
acconnt  of  this  certificate  shall  be  absolutely 
forfeited."  The  defense  Is  that  John  McCrone 
came  to  his  death  hy  suicide,  and  therefore 
the  defendant  Is  not  liable.  To  this  the  plain- 
tiff replied  that  John  McCrone  was  Insane  at 
the  time  of  his  death,  and  that  it  was  accident- 
al, and  not  Intentional.  The  jury  returned  a 
general  verdict  for  plaintiff  for  the  fall  amount 
of  tiie  claim,  and  answered  questions  submit- 
ted by  the  court  as  follows:  "(1)  Did  John 
McCrone  take  his  own  life?  'Yes.*  (2)  If  yon 
answer  the  first  question  in  the  affirmative, 
then  state  how  he  took  his  own  life.  'By 
hangtns  bj  tbe  neck,  nntil  death.*  (3>  If  yon 
answer  the  first  gnestioa  afflnnatlvely.  then 
state  what  preparation.  U  any.  made  to  take 
bis  own  life.  State  fully.  'After  sending  his 
family  away,  he  procured  a  rope,  moved  the 
bed  from  the  wall  ander  the  hatchway,  adjust- 
ed rope  In  hatchway  and  around  hia  neck,  and 
hung  himself.*  (4)  If  yon  answer  the  first  ques- 
tion affirmatively,  then  did  he  intend  to  take 
Ms  own  life,  doing  that  which  actually  re- 
sulted In  bis  death?  'Yes.'  (B)  At  the  time  of 
his  death  was  John  McOrone  sane  or  insane? 
'Insane.' "  Upon  the  return  of  the  verdict  and 
special  findings,  the  court  on  Its  own  motion 
set  aside  the  general  verdict  and  rendered 
judgment  for  the  defendant.  Plaintiff  in  error 
prosecuted  eiTor  to  this  conrt.  The  findings 
are  supported  by  the  evidence  and  are  concln- 
sive  against  the  contention  of  plaintiff  iu  error 
tluit  John  HcCrone  came  to  his  death  by  acci- 
dental means.  We  find  no  error  In  this  case. 
Every  materia!  question  of  law  Involved  has 
been  settled  in  the  case  of  Hart  v.'  Modem 
Woodmen  of  America.  fiO  Kan.  678.  B7  Pac. 
936,  72  Am.  St.  Rep.  380.  The  Jadgm«it  of 
the  court  below  is  affirmed. 


MISSOURI  PAC.  RT.  GO.  v.  BLEVINS  et 
al.  (Supreme  Court  of  Kansas,  Division  No.  2. 
March  8,  11)02.)  Error  from  district  court, 
Montgomery  county;  A.  H.  Skldmore,  Judge. 
Action  by  James  Blevins  and  others  against  the 
Missouri  Piicific  Railway  Company.  Judmnent 
for  plaJntiffs  before  a  justice  was  affirmed 
by  the  district  court,  and  defendant  brings 
error.  Reversed.  Areiied  before  SMITH.  CUN- 
NINGHAM, and  GREENE.  JJ.  J.  H.  Rich- 
ards and  C.  E.  Benton  <J.  B.  &  W.  E.  Ziegler 
and  H.  C  Dooley.  of  counsel),  for  plaintiff  In 
error.  Charlton  ft  Dana,  for  defendants  In  ar- 
ror. 

PER  CURIAM.  The  defendanta  In  error 
sued  the  plaintiff  In  error  before  a  justice  of 
the  peace  of  Montgomery  county.  In  their  bill 
of  particulars  It  was  alleged  that  during  the 
year  1809  the  plaintiffs  were  in  possession  of 
a  pasture  In  the  northwest  comer  of  the  Cher- 
okee Nation  In  tbe  Indian  Territory,  through 
which  cattle  were  driven  when  beln^  taken 
from  the  defendant's  stock  yards  at  Caney, 
Kan.,  to  the  Osage  Nation  In  Oklahoma  Ter- 
ritory; that  they  entered  into  a  contract  with 
the  defendant,  through  one  J.  A.  Sterling,  Its 
agent  and  representative,  by  which  tbe  defend- 
ant was  given  permission  to  drive  cattle  shipped 
by  it  and  unloaded  at  its  stock  yards  at  Caney, 
Kan.,  through  said  pasture  en  route  to  the 
Osage  Nation,  for  which  it  agreed  to  pay  them 
the  sum  of  $1  per  car  for  each  car  load  thus 
driven  through  said  pasture;  that  under  such 
contract  and  during  tne  months  of  April.  May, 
June,  and  July.  tbe  defendant  unloaded 

at  said  stock  yards  and  drove  throueh  said 
pasture  102  cars  of  cattle,  and  was  therefore 
indebted  to  plaintiffs  In  the  sum  of  $102.  which 
it  refused  to  pay.  The  defenf^es  were  that  the 
defendant  did  not  make  the  contract  and  did 
not  drive  any  cattle  throueh  said  pastare.  The- 
cause  waa  appealed  to  the  district  court  9t 
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UoDtgomery  coootr,  where  a  trial  resalted  In  a 
verdict  and  judgment  for  plaintiSB,  from  which 
the  defendant  prosecuted  proceedings  in  error. 
The  contentions  on  the  part  of  tne  plaintiff 
In  error  are:  (1)  That  the  court  below  erred 
in  not  reudering  judgment  for  it  ou  the  special 
findings  of  the  jury;  (2)  that  the  court  erred  in 
overruling  its  motion  for  a  new  trial.  Twelve 
special  findings  of  fact  were  submitted  to  and 
answered  by  the  jury,  among  which  were:  "Q. 
Did  J.  A.  Sterling,  representing  defendant,  ia 
the  year  1899  euter  into  any  contract  with 
plaintiffs,  or  either  of  them,  whereby  defend- 
ant was  to  pay  to  said  plaintiffs  any  sum  of 
money  for  being  i>ermitted  to  drive  cattle 
through  the  said  lands  during  the  months  of 
April,  May,  June,  and  Jnly,  1869?  A.  No.  Q. 
Did  any  of  the  employes  of  defendant  during 
tlie  year  1899  drive  any  cattle  through  or  over 
the  lands  in  questiou?  A.  No."  The  plaintiffs 
below  could  not  recover  until  they  had  estab- 
lished the  making  of  the  contract  sued  on,  and 
that  defendant  .bad  driven  cattle  through  said 
pasture.  On  both  of  these  questions  the  jury 
found  against  tliem.  If  the  plaintiff  in  error 
did  not  make  the  contract  sued  ou,  and  did 
not  drive  any  cattle  throngh  said  pasture,  it 
waa  not  liable.  The  Judgment  of  the  court 
below  Is  reveraed,  and  the  cause  remanded, 
with  Instructions  to  set  aside  the  judgment  and 
sustain  the  application  of  plaintiff  In  error  tor 
a  jndgment  on  the  special  findings. 


NRBItASKA  LOAN  &.  TRUST  CO.  t. 
HAVUER  et  al.  (Supreme  Court  of  Kansas, 
Division  No.  2.  Feb.  8,  1902.)  Error  from  dis- 
trict court,  Decatur  county;  A.  C.  T.  Geiger, 
Judge.  Action  by  the  Nebraska  Loan  &  Trust 
Oompauy  against  James  F.  Hauger  and  others. 
Judgment  for  defendants,  and  plaintiff  briun 
error.  Reversed.  Argued  before  D03TEB.  C. 
J.,  and  SMITH  and  POLLOCK,  JJ.  Tully 
Scott,  for  plaintiff  In  error.  Bertram  ft  Wil- 
son, for  defendants  in  wror. 

FBR  GCBIAM.  The  petition  and  evidence 
in  this  case  did  not  show  that  the  cause  of 
action  was  barred  by  the  statute  of  limitations. 
The  jndgment  of  the  court  below  is  therefore 
reversed,  and  a  new  trial  ordered. 


POOLE  T.  MOORS.  Sheriff,  et  al.  Su- 
preme Court  of  Kansas,  I^visioa  No.  1.  Jan. 
11,  1902.)  Error  from  district  court  Cloud 
county;  F.  W.  Starves,  Judge.  Action  by 
Louisa  Ann  Poole  against  Carl  J.  Moore,  as 
sheriff,  and  others.  From  a  judgment  iu  fa- 
vor of  defendants,  plaintiff  appeals.  Reversed. 
Argued  before  DOSTER,  tt  J.,  and  JOHN- 
STON, SMITH,  and  GREENE,  JJ.  U  J. 
Crann.  for  plaintiff  in  error.  P.  B.  Polsifer 
and  O.  M.  Culver,  for  defendants  in  error. 

PER  CURIAM.  This  was  a  suit  by  plaintiff 
below,  who  is  plaintiff  in  error  here,  to  enjoin 
the  levy  of  an  execution  on  her  real  estate. 
The  judgment  ou  which  execution  was  issued 
was  rendered  on  September  28,  1895,  in  favor 
of  the  state,  on  the  relation  of  Emma  Nelson, 
against  Dewitt  C.  Poole.  It  took  effect  as  a 
lien  from  the  first  Tuesday  of  that  month,  be- 
ing the  first  day  of  the  term  of  court.  It  ap- 
pears from  the  evidence  that  in  187S  William 
A.  Poole  obtained  from  the  state  a  contract 
for  the  purchase  of  the  land  sought  to  be 
levied  on,  which  consists  of  a  half  section  of 
normal  school  lands.  Ou  February  16,  1891, 
this  contract  was  duly  assigned  to  Dewitt  C. 
Poole  and  Edward  B.  Poole.  On  August  20, 
18»5,  Dewitt  C.  Poole  and  Edward  B.  Poole, 
with  the  approval  of  the  secretary  of  the  board 
of  re^cuts  of  the  state  nominl  school,  assigned 
the  contract  to  Ernest  S.  Kllis.  After  this,  on 
September  28,  1895,  the  judgment  in  question 
in  this  suit  waa  rendered.  It  appears  from  this 
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time  on  that  all  title  to  the  laud  was  ont  of 

Dewitt  C.  Poole.  In  la  true  that  in  February, 
1896,  he  executed  a  mortgage  on  the  land  joint- 
ly with  Edward  B.  Poole  to  William  A. 
Poole;  but  from  the  evidence  In  the  record  he 
had  no  title  or  Interest  in  It  at  that  time  to 
incumber  or  convey.  No  patent  was  obtained 
for  the  land  until  1899,  when  it  was  issued  by 
the  governor  to  Erneet  S.  Ellis,  who  thereafter 
conveyed  the  land  to  the  plaintiff  below.  The 
petition,  which  was  held  bad  on  demurra-,  al- 
leges '^at  Dewitt  C.  Poole,  on  and  after  the 
27th  day  of  July,  1896,  had  not,  and  has  not, 
any  right,  titie,  interest,  property,  claim,  or 
demand  whatsoever  of,  in,  and  to  said  land.** 
The  judgment  of  the  court  below  will  be  re- 
Torsed,  with  directions  to  overrule  the  demurrer 
to  the  petition. 


RICHARDS  V.  CHICAGO,  R.  I.  &  P.  RT. 
CO.  et  al.  (Supreme  Oourt  of  Kansas,  INvi- 
slon  No.  1.  Feb.  8.  190^  Error  from  dittrict 
court,  Sumner  county;  W.  T.  M<£ride,  Judge. 
Action  by  the  Chicago  Rook  Island  &  Pacific 
Railwav  Company  and  oth^  af^ainst  A.  A. 
Richards.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.  Affirmed.  Argued  be- 
fore JOHNSTON,  CUNNINaHAM,.GREENEi 
and  ELLIS,  JJ.  A.  A.  Richards,  James  Law- 
rence, and  Levi  Ferguson,  for  plaintiff  in  er- 
ror. M.  A.  Low,  W.  F.  Evans,  and  O.  E.  ES- 
liott,  for  defendants  In  error. 

PER  CURIAM.  This  case  Ib  closely  connect- 
ed with  the  case  of  Griffith  v.  Richards  (Noi, 
11,949)  67  Pac.  846.  and  was  submitted  with 
it.  The  railway  company  under  which  the  de- 
fendants In  enor  hold  procured  ot  Griffltb.  by 
payment  to  him  of  full  ralue  therefor,  a  right 
of  way  across  the  land  in  controversy  iu  that 
action.  Richards'  claim  in  tliis  case  is  that, 
inasmuch  as  Griflith's  right  to  the  land  had 
been  cut  off  by  the  patent  which  be  received 
from  the  state,  therefore  the  railway  company 
had  no  longer  any  right  of  way  as  against  him 
over  this  land.  The  derision  of  the  case  of 
Grifilth  T.  Richards  resolves  this  claim  against 
his  contention.  We  think,  also,  that  the  court 
was  r^ht  in  holding  in  favor  of  the  railway 
company  on  other  grounds.  The  case  will  be 
affirmed. 


RICHARDSON  et  al.  t.  GREENWOOD  TP. 

i Supreme  Court  of  Kansas,  Division  No.  1. 
i'eb.  8,  1902.)  Error  from  the  court  of  ap- 
peals. Action  by  Greenwood  township  against 
G.    B.    Richardson    and    others.      Frwi  a 

J'adgment  of  the  court  of  api>eals  (fS  I^c.  430), 
efendants  bring  «-ror.  Affirmed.  Argued  be- 
fore JOHNSTON,  CUNNINGHAM.  GREENE^ 
and  ELLIS,  JJ.  John  W.  Deford  and  W.  A. 
Deford,  for  plaintiffs  In  error.  F.  A.  Waddle, 
for  defendant  in  error. 

PER  CURIAM.  An  examination  of  the  rec- 
ord satisfies  us  that  the  court  of  - appeals  reach- 
ed a  correct  couclurion  in  holding  that  the 
original  jndi^ent  rendered  by  the  district 
court  was  not  absolntely  void,  and  that  the 
trial  conrt  was  without  authori^  to  vacate  the 
judgment  npon  a  mere  motion  to  dismiss,  more 
than  four  years  after  its  rendition.  Green- 
wood Tp.  V.  Richardson.  62  Pac  4.W.  The 
judgment  Ot  the  conrt  of  appeals  will  be  af- 
firmed. 


STATE  BTTCKNER.  (Snpreme  Court  of 
Kansas,  Division  No.  2.   March  8,  IdOZ.)  Ap- 

rl  from  district  court,  Shawnee  county;  Z. 
Hasen,  Judge.  Ella  Buckuer  was  convict- 
ed ot  robbery,  and  brings  error.  Affirmed. 
Argued  before  SMITH,  OTNNINGHAM.  and 
GRBENE,  JJ.  Joseph  Reed,  for  appellant  A. 
A.  Godard,  Atty.  Gen.,  and  Galea  NlcholSk  Oa, 
Atty.^  for  the  State. 
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FBB  OtfRIAM.  Th6  appellant,  Ella  Back- 
ner,  was  oonvlcted  In  the  distnct  court  of 
lijhawnee  coauty  upon  a  charge  of  robber;  in 
the  first  degree.  It  la  nrsed,  first,  that  the 
eTidence  was  not  snffldent  to  warrant  her  con- 
viction. The  jury  thouj^t  otherwise,  and  ita 
Ten3iet  has  received  the  approval  of  the  trial 
judge.  We  cannot  interfere.  Second.  It  is 
nrged  that  in  his  argument  to  the  jnrr  the 
prosecttting  attorney  used  language  which  was 
not  warranted  by  the  evidence  and  was  preju- 
dicial to  the  appellant.  Appellant  doea  not 
point  ont  where  we  can  find  this  langoaget 
and  we  have  looked  the  record  over  in  vain  to 
find  the  same.  We  find  no  error  in  the  judg- 
ment of  tlie  district  court,  and  therefore  af- 
firm it. 

STATE  T.  CITY  OF  TOLA.  (Supreme  Court 
of  Kansas,  Division  No.  1.  March  8,  1902.) 
Error  from  district  court,  Allen  county;  U 
StUlwellT  Jadge.  Quo  warranto  by  the  state 
•gainst  the  city  of  lola.  Judgment  for  de- 
fendant Plaintiff  brings  error.  Dismissed. 
Argued  before  D08TER.  C.  J»  and  JOHN- 
STON, EI/US,  and  POLLOOK,  JJ.  Oscar 
Foust  &  S<Hi  and  Ewing  &  S«Tag&  for  plain- 
tiff  in  error.  Travis  Morse  and  Thompson  « 
ThcHDpsou,  for  defendant  in  error. 

PER  oifBIAM.  This  was  an  action  of  quo 
warranto  to  oast  the  dty  of  lola  from  the 
frandiise  or  power  of  levying  and  collecting  an 
occnpatioii  tax  on  varioas  occupations  pursued 
in  the  city.  There  is  nothing  in  the  record 
showing  the  amount  or  value  of  the  thing  in 
controversy.  We  do  not  think  the  case  be- 
longs to  the  exceptional  <^as8  of  which  Mc- 
Pherson  t.  State,  5«  Kan.  Ifl©,  42  Pac  374,  is 
an  instance.  The  judge  of  the  court  below  did 
not  CCTti^  that  the  case  belonged  to  the  ex- 
cepted classes  in  which  oontroverBies  involving 
less  than  $100  may  be  brought  to  this  court. 
The  case  is  therefore  dismissed.  Loomls  v. 
Bass,  48  Kan.  20,  28  Pac.  1012;  Grant  t. 
Bobb  (Kan.)  07  Pac  862. 

STREET  T.  MORGAN.  (Snpreme  Oonrt  of 
Kansas,  Divirion  No.  1.  Jan.  IL  1902.)  Er- 
Tor  fi*om  district  covrt,  Oremwood  cquntr;  C. 
W.  Shlun,  Judge.  Action  betwera  J.  W.  Street 
and  A.  W.  Morgan,  From  the  judgment.  Street 
brings  error.  Affirmed.  Argued  before  DOS- 
TER^O.  J.,  and  JOHNSTON,  SMITH,  and 
GOGEINHV  JJ.  Beddcai,  MdEeever  A  Hay- 
den,  for  ^aintiff  in  wror.  L.  H.  Jtdinson,  for 
defendant  in  error. 

PER  OURIAM.  The  result  in  this  case  de- 
pends mostly  on  the  sufficiency  of  the  facts 

Eroven.  We  tfaluk  the  verdict  of  the  jury 
I  sustained  by  the  eridence  ivodnced.  No 
■nbstantial  error  was  committed  In  the  ad- 
mission of  testimooy,  and,  as  no  exceptions 
wer^  taken  to  the  instructions  givui,  they  are 
not  (ven  to  cousfderatloiL  Judgment  affirmed. 


WINNB  MORTGAGE  &  TRUST  CO.  t. 
HODGE.  (Supreme  Court  of  Kansas,  Divi- 
v<Hi  No.  2.  Jan.  11. 1902.)  Error  from  district 
court,  ReiDO  county;  H.  P.  SUmpson,  Judge. 
Action  by  the  Winne  Mortgage  &  Trust  Com- 
pany against  R.  C  Hod^e.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Affirmed. 
Argued  before  CUNNINGHAM.  ELiLIS,  and 
POLLOCK,  JJ.  H.  Whiteeide,  for  plaintiff 
bi  error.  Vandeyeer  &  Martin,  for- defendant 
in  error. 

PER  CURIAM.  George  T.  Pitts  was  a  cred- 
its of  the  C«itral  Trust  Company,  a  corpora- 
tion doing  business  at  HutdiinBou.  He  brought 
an  action  in  justice  court  to  recover  from  that 
company  the  amount  dne  him,  and  on  behalf 
of  the  defendant  in  error  it  is  contended  that 
the  actim  was  postponed  at  the  instance  of  the 


defendant  In  fliat  action  for  tiie  purpose  of 

enabling  it  to  fraudulently  transfer  certain 
personal  property  which  it  then  had,  although 
it  is  apparent  that  such  conraration  was  then 
insolvent.  It  is  also  claimed  that  for  the  pur- 
pose just  mentioned  the  officers  and  stock- 
holders of  such  trust  company,  while  said  ac- 
tion was  pending,  organised  another  corpora- 
tion and  transferred  such  ];»^>perty  from  the 
old  corporation  to  the  new  onew  Judgment  be- 
ing rendered  upon  the  claim  of  said  Pitts,  an 
execution  was  Issued  and  placed  bi  the  hands 
of  the  defendant  in  error,  who  was  constable, 
and  who  levied  upon  the  property  In  question 
as  bdonginj;  to  tae  judgment  debtor.  There- 
upou  an  amicable  suit  was  instituted,  by  anee- 
ment  of  parties,  In  the  district  court  of  Reno 
couuty,  to  detarmlDe  the  title  to  said  property; 
the  plaintiff  in  said  suit  being  the  Wlnne  Mort- 
gage &  Trust  Company,  the  successor  in  intw- 
eet  of  the  General  Trust  Company.  The  action 
was  tried  before  the  court  and  a  jtiry.  Special 
findings  were  made,  and  a  genN«l  verdict  for 
Constable  Hodge  was  r«idered  by  the  jury, 
approved  by  the  court,  and  judgment  entered 
accordingly.  The  principal  contention  of  coun- 
sel for  i^aintlff  In  error  is  that  the  findings  and 
jntement  were  not  supported  by  the  evidence 
in  the  case.  We  have  examined  the  record 
carefully,  and  are  unable  to  agree  with  the 
counsel  for  plaintiff  in  error.  There  was  some 
evidence  to  support  each  of  the  findings  and 
the  judgment.  The  judgment  of  the  court  be- 
low IB  affirmed. 


TAIT  et  aL  T.  BUTTE  BUTCHEBING  CO. 
et  al.  (Supreme  Court  of  Montana.  Jan.  13, 
1902.)  Appeal  from  district  court.  Silver  Bow 

,  county;   Wm.  Clancy,  Judge.    Action  by  A. 

'  Tait  and  others  against  the  Butte  Butchering 
Company  and  others.    From  a  judgment  for 

ElaintiSs,  defendants  appeal.  Affirmed.  Camp- 
ell  &  Parr,  for  ^pellants.    B.  N.  Harwood 
and  J.  M.  Hinkle,  for  respondents. 

PIGOTT.  J.  In  this  action  the  plaintiffo, 
who  were  engaged  in  the  business  of  butchering 
and  selling  meats  and  batchers'  supplies,  sought 
to  recover  of  the  defendants,  who  were  card- 
ing on  the  same  business,  a  judgment  for  $10.- 
000,  claiming  that  amount  as  damages  proxi- 
mately caused  to  their  business  by  unlawful 
acts  committed  by  the  defendants  as  members 
of  the  Montana  Retail  Butchers'  Protective  As- 
sociation, in  pursuance  of  an  alleged  conspiracy 
entered  mto  by  them  and  others  for  the  pur- 
pose of  preventing  the  plaintiSs  from  selling 
meats  to  retail  tradesmen,  and  also  of  pre- 
venting them  from  selling  at  a  less  price  than 
that  established  by  the  association  named. 
Trial  was  had  by  jury,  who  returned  a  verdict 
for  $1,000.  From  the  judgment  entered  there- 
on, and  from  an  order  denying  their  motion  for 
a  new  trial,  the  defendants  have  appealed. 
For  many  days  our  undivided  attention  was 
given  to  the  voluminous  transcript  and  the 

f)rinted  arguments  of  conusel.  Repeated  exam- 
nations  and  thorough  discus^ons  have  satis- 
fied as  that  the  record  does  not  disclose  any 
error,  now  relied  upon,  which  was  prejudicial 
to  the  defendants.  Disregarding  the  objection 
interposed  (and  seemingly  well  taken)  by  the 
plaintiffs  to  the  mode  in  which  the  question 
touching  the  sufficiency  of  the  evidence  is  at- 
tempted to  be  presented  in  the  defendants' 
brief,  we  are  of  the  opinion  that  the  verdict 
was  justified  by  the  proofs.  The  questions 
raised  by  the  specifications  of  error  present  no 
new  or  doubtful  points  of  law.  To  state,  dis- 
cuss, and  de<dde  them  would  not  serve  any  use- 
ful purpose  in  the  case  at  bar,  nor  be  of  suffi- 
cient value  as  a  ^cedent  to  warrant  an  ex- 
tended opinion.  We  therefore  refrain  from 
incumbering  the  records  and  reports  with  com- 
paratively useless  matter.  Bandmann  v.  Da- 
vis, 28  Mont.  382,  08  Faa  80&  The  judgment 
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and  the  order  src  sfllnDed.  Remlttttnr  ma; 
issne  forthwitli.  Affirmed. 

BRANTLT.  a  and  MILBUBN.  cod- 
cDr. 


HEINZE  et  «I.  t.  BOSTON  &  M.  CONSOU 
COPPER  &  SILVER  MIN.  CO.  (Supreme 
Court  of  Moutana.  Feb.  S,  1902.)  Appeal 
from  district  couit.  Silver  Bow  county;  Wm. 
Clanc7,  Judge.  Suit  by  F.  AugUBtns  Hdnze 
HDd  unntber  against  the  Bostoa  &.  Mootaiia 
■  Consolidated  Copper  &  Silver  Mininp  Com- 
pany. From  an  order  j^antiiig  an  injunction 
pendente  lite,  defendant  appeals.  Reversed  in 
part.  ForMa  &  Evans,  for  appellant.  Mcllut- 
ton  ft  Cotter,  Toole  &  Bach,  and  J.  M.  Deanj, 
for  respondents. 

PIGOTl'.  J.  The  plaintlffa.  aseerting  title 
Id  themselves  to  the  Minnie  Heaiy  lode  claim 
and  to  a  certain  vein  alleged  to  have  its  apex 
therein  and  to  dip  to  the  north  beneath  the 
Piccolo  and  Gambetta  lode  claims,  owned  by 
the  defendant,  brought  an  action  agaiust  the 
defendant  to  Quiet  their  title  and  to  enjoin  the 
defendant  from  trespassing  thereon.  Upon 
the  complaint  and  an  aflldavTt  in  support  there- 
of the  jndge  below  issued  a  restraining  order 
a?aim<t  the  defendant,  and  also  an  order  to 
show  cause  why  an  injunction  pending  the  ac- 
tion should  not  be  granted.  After  a  hearing 
the  order  to  show  cause  was  made  abscriute  on 
April  2o,  1901,  and  an  injunction  pendente  lite 
granted  as  prayed  for  in  the  complaint.  From 
uils  order  the  defendant  has  appealed.  We 
have  devoted  much  time  to  the  study  of  the 
transcript  and  briefs,  consisting  of  370  printed 

Sages  and  8  maps  of  the  property  in  dispute. 
lO  useful  purpose  would  be  served  by  a  state- 
meut  or  discussion  of  the  evidence.  The  sole< 
question  raised  is  whether  the  evidence  was 
BUlHcient  to  justify  the  order  of  injunction.  As 
to  th«  Leonard  Teln,  the  apex  of  which  ts  in 

Stiand  Iwlouging  to  the  defendant  north  of  the 
ambettn  lode  claim,  and  which  dips  to  the 
south,  there  was  no  substantial  evidence  what- 
ever tending  to  support  the  order.  With  the 
order  in  so  far  as  It  aJTects  the  Gambetta  vein 
we  do  not  feel  disposed  to  interfere  upon  this 
appeal,  although  the  evidence  tending  to  prove 
the  identity  and  continuity  of  that  vein  with 
the  vein  hnvlng  its  apex  in  the  Minnie  Healy 
wonid  be  inKuQtoient  upon  a  trial  of  the  issues 
on  the  merits.  The  injunction  order  should  be 
modified,  so  as  to  exclude  from  its  operation 
the  Leonard  vein  throuRhont  its  length  and 
depth,  leaving  in  force  the  order  so  far  as  It 
enjoins  the  defendant  from  entering  upon  the 
Gambetta  vein  and  extracting  ore  therefrom. 
To  accomplitih  ttiis  purpose,  we  think  the  order 
should,  in  the  present  stnte  of  development 
and  nnder  the  evidence  adduced,  go  no  further 
than  to  enjoin  the  defendant  from  entering  op- 
on  (except  for  the  purpose  of  passing  to  and 
from  ground  to  which  the  injunction  order  of 
the  district  court  does  not  apply,  and  for  the 
purpose  of  keeping;  the  openings  in  repair)  or 
mining  or  extracting  ore  from  any  of  the  ore 
bodies  embrhced  and  described  in  the  injunc- 
tion order  of  the  district  court  lying  toward 
the  south  of  a  plane  descending  vertically  into 
the  earth  on  a  line  parallel  with  the  south  side 
line  of  the  Piccolo  lode  claim,  and  passing 
through  the  point  at  which  the  north  side  line 
of  the  Ganibptta  lode  claim  intersects  the  third 
(or  300-foot)  level  south  of  the  Leonard  shaft. 
The  cause  is  therefore  remanded,  with  direc- 
tion to  the  district  court  forthwith  to  vacate 
BO  much  of  the  order  as  enjoins  the  defendant 
from  entering  upon  or  working  or  extracting 
ore  from  the  Leonard  vein,  or  from  any  vein 
or  veins  lying  toward  the  north  of  the  plane  in- 
dicated, and  also  from  entering  upon  or  using 
any  levels  or  openings  in  the  possession  of  the 
defendant  and  passing  to  the  south  of  the 
plane  oc  lying  on  either  ude  thereof,  as  the 


me'ans  of  access  to  other  openings  and  work- 
ings of  the  defendant  not  described  and  em- 
braced in  the  injunction  order  appealed  from. 
In  the  event  the  plaintiffs  shall,  within  30 
days  after  the  remittitur  be  lodged  with  the 
clerk,  apply  for  a  new  hearing  of  the  order  to 
show  cause,  the  court  below  is  directed  to  set 
aside  and  Tacate  the  order  of  April  25.  1901. 
in  its  entirety,  and  to  grant  a  new  bearing.  If 
such  application  be  not  made  within  the  pre- 
scribed  period,  then  the  oi-der  of  this  court, 
modifying  the  order  of  April  25,  ItiOl,  shall  be- 
come absolute,  and  the  court  below  will,  upon 
motion,  cause  to  be  eiitered  a  formal  order  in 
conformity  with  the  views  herein  expressed. 
The  defendant  will  recover  the  costs  of  appeal. 
Reversed  in  part,  with  directions. 

BRANXL.X,  a  J,,  and  UXLBUBX,  con- 
car. 


HIVDMAN  T.  HINDMAN.  (Supreme  Court 
of  Oregon.  Feb.  17,  1902J  Appeal  from  cir- 
cuit court,  Linn  county;  R.  P.  Boise.  Judge. 
Action  by  Fannie  R  Uindman  agaiost  S.  M. 
W.  Hindman.  From  a  judgment  in  favor  of 
plaintiff,  defradaot  appeals.  Affirmed.  J.  K. 
Weatherford,  for  appellant.  J.  N,  Duncan  nnd 
W.  R.  Bilyeu,  for  respondent. 

PER  CURIAM.  This  is  a  snit  for  a  dlTCffca 
on  the  ground  of  cruel  and  Inhuman  treatment. 
Ko  questions  of  law  are  involved  in  the  caa«^ 
An  examination  of  the  record  has  satisfied  w 
that  the  decree  should  be  affirmed,  and  It  la  •» 
ordered. 


OARSTENS  A  EARLS  et  al.  t.  PABKEB 
et  al.  (Supreme  Court  of  Washington.  Dec. 
21.  1901k)  Appeal  from  superior  court,  Snoho- 
mish county;  John  C.  Denney.  Jodge.  Action 
by  Oftrstens  &  Earls  and  others  against  C.  Lk 
Parker  and  others.  From  an  order  overruling 
a  demurrer  to  the  complaint,  the  defendants 
appeal.  Motion  to  dismiss  sustained.  O.  I* 
I^irker  and  Benson  &  Anst,  for  appeUanta. 
Kerr  &  McCord.  for  respondents. 

PER  CURIAM.  This  is  an  appeal  from  an 
order  of  the  superior  court  of  Snohomish  coun- 
ty overruling  the  appellants'  demurrer  to  re> 
spondents*  complaint  Motion  is  made  by  re- 
spondents Id  this  court  to  dismiss  the  appeel, 
upon  the  grouud  that  the  order  is  not  an  ap- 
pealable order.  The  question  raised  by  this 
motion  was  passed  upon  by  this  court  in  the 
case  of  Parker  v.  Superior  Court  of  Snohomish 
Co.,  60  Pac  154,  wherein  the  appellant  in  this 
case  sought  by  writ  of  prohibition  to  restrain 
the  lower  court  from  proceeding  in  that  case. 
Tbe  opinion  was  filed  July  16,  1001.  On  the 
authority  of  that  case,  the  motion  ts  sustained, 
and  appeal  dlsmisBsd. 


CITIZENS'  NAT,  BANK  OF  CRAW- 
FORDSVILLB,  IND.,  t.  SIVTBB.  (Supreme 
Court  of  Washington.  Dec.  3.  1901.)  Appeal 
from  superior  court,  Spokane  county;  Leander 
B.  Prather,  Judge.  Action  by  the  CStixens* 
National  Bank  of  Oawfordsvitle,  Ind.,  against 
W.  C.  Sivyer.  From  a  judgment  for  defend- 
ant, plalntifF  appeals.  Affirmed.  E.  H.  Belden 
and  O.  C.  Moore,  for  appellant.  Hoyt  &  Tay- 
lor,  tor  respondent. 

PER  CURIAM.  The  same  q'nestlons  are  In- 
volved in  this  case  that  were  Involved  In  the 
case  of  Bank  r.  Lucas  (just  decided)  67  Pac. 
252;  and,  for  the  reasons  assigned  in  that  case, 
the  judgment  in  this  will  be  -affirmed. 


McFADDBN  et  nl.  t.  MOUNTAIN  VIEW 
MIN.  &  MILL.  CO.!  (Supreme  (3onrt  of  Wash- 
ington. Feb.  S.  190&.)  Appeal  from  superior 
court.  Stevens  county;  William  SL  Richardson, 
Judge.   Action  by  W.  D.  MdFadden  and  others 
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S gainst  the  Monntaln  View  Mining  &  Milling 
orapany.  From  a  judgment  in  favor  of  plain- 
tiff, defendants  appeal.  Plaintiff  moves  tbat 
the  oppeal  be  dismissed.  Appeal  dismissed. 
W.  B.  Heybnrn  and  E.  M.  Hpyburn,  for  apprf- 
lants.    Stoll  &  Mat.'donald,  for  respondent. 

PKR  CURIAM.  Motion  is  made  to  dismisa 
the  appeal  in  this  case,  for  tbe  reason  that  the 
sureties  did  not  qaalif;,  as  provided  by  statute, 
and  that  there  was  no  justification  whatever 
by  Buob  sureties,  as  is  provided  by  section 
6000,  2  BalliDpei-'s  Ado.  Codes  &  St.  This 
case  falls  squarely  witblo  the  rule  announced 
in  Investment  Trust  v.  Hender,  12  Wash.  559, 
41  Pac.  t>13;  and  the  motion  will  therefort  be 
mtttined,  and  the  appeal  dismissed. 


MEEK  T.  WHITE  et  al.  (Supreme  Court  of 
Washington.  Dec.  6,  1901.)  Appeal  from  sn- 
perior  coui't.  King  county;  Frank  H.  Rudkio, 
Judge.  Action  by  W.  Meek  against  Harry 
White  and  others.  Prom  a  judgment  for 
plaintiff,  defendants  appeal.  Reversed.  John 
£.  Humphries  and  Harrison  Bostwick.  for  ap- 
pellants.   Lee  De  Vries,  for  respondent. 

PER  CURIAM.  For  the  reasons  assigned 
In  the  case  of  Meek  v.  White  (No.  4.008,  just 
decided)  U7  Pac.  256,  tbe  judgment  io  this  case 
will  be  revened. 


STATE  ex  rel.  BILMKGS  t.  OITT  OF 
PORT  TOWNSEXD  et  al.i  (Supreme  Comt 
of  Washington.  l''eb.  8,  1002.)  Appeal  from 
Boperior  court,  Jefferson  county;  George  O. 
Hatch,  Judge.  Action  by  the  state,  on  the  re- 
lation of  Moses  Billings,  agnlnst  the  <  ity  of 
Port  Townsend  and  others.  From  a  judgment 
In  favor  of  defendant,  plaintiff  appeals.  De- 
fendants move  tbat  the  appeal  be  dismissed. 
Motion  sustained,  and  appeal  dismissed.  Tnim- 
boll  &  TnunbQll,  for  appellant.  A.  W.  Budd- 
ress,  for  respondents. 

PER  OUltlAM.  Judgment  was  rendered  Id 
the  SDpcrior  court  for  Jefferson  county  on  Oc- 
tober 25,  1901,  against  the  appellant  and  his 
■nrety,  the  United  State«  Guaranty  Oimpany. 
An  appeal  was  taken  from  such  judgment, 
which  appeal  was  not  joined  in  by  toe  surety, 
and  uo  notice  of  appeal  was  served  npon  the 
surety.  Motion  is  made  by  the  respondents  to 
dismiss  the  appeal,  for  the  reason  that  this 
court  has  no  jorisdiction  thereof,  nor  of  the 
subject-matter  thereof,  nor  of  the  persons  of 
raid  respondents.  Under  the  rule  announced  in 
Cline  v.  Mitchell.  1  Wash.  24,  23  Pac.  1013. 
and  Carsteus  t.  Oustln,  18  Wash.  90,  SO  Pac. 
033,  the  motion  will  be  sustained,  and  the  ap* 
peal  dismissed. 

STATE  ex  rel.  HOAVARD  t.  OOLB,  She^ 
iff.  (Supreme  Court  of  Washington.  Jan.  11, 
UK)2.>  Appeal  from  superior  court,  Spokane 
eonnty;  William.  E.  Richardson.  Judge.  Man- 
damus Iv  the  Btate,  on  the  rdation  of  Henrf 


Howard,  against  Oharles  A.  Cole,  as  sh^'iff  of 
Spokane  county.  From  n  judgment  in  favor  of 
relator,  respouuent  appeals.  Dismissed.  Lewia 
ii.  Ijewia,  for  appelViut.  R.  L.  Edmiston  and 
W.  T.  Birdsall,  for  respondent. 

PER  CURIAM.  The  subject  of  the  contro- 
versy in  this  sction,  which  is  mandamus  to 
compel  the  sheriff  to  proceed  under  an  execu- 
tion, was  disposed  of  in  the  case  of  Ross  t. 
Howard,  64  Pac  794;  and  the  appeal  in  this 
cause  ia  therefore  diraiissed. 


TOKLAS  et  al.  v.  WIRTZ  et  al.  (Supreme 
Court  of  Washington.  Dec.  19,  1001.)  Appeal 
from  superior  court,  Spokane  county;  Lettuder 
H.  Prattler,  Judge.  Bill  by  Natbuu  Toklas  and 
others  against  George  Wtrtz  and  others.  From 
the  decree,  both  parties  appeal.  Affirmed. 
Lewis  &  Ijewis,  for  appellants.  Heyburu,. 
Heyburn  &  Doherty,  for  respondents. 

PER  CURIAM.  The  plaintiffs  brought  thta 
action  -to  cancel  an  escrow  agreement  for  tbe 
sale  of  certain  mining  properties  made  be- 
tween tbe  defendant  \Virts  and  one  Ford,  and 
to  compel  Wirtz  to  convey  to  them  an  interest 
in  the  properties.  The  trial  court  granted  the 
relief  asked  for  only  In  part,  and  each  side  ap< 
peals  from  that  part  of  tbe  decree  adverse  to 
their  respective  contentions.  The  qnestiona 
preseoited  are  questions  of  fact  wholly,  upon 
which  there  is  a  direct  conflict  In  the  evidence. 
To  review  this  evidence  wonid  subserve  uo 
useful  purpose.  Suffice  It  to  say,  therefore, 
that  we  have  examined  with  care  the  entire 
record,  and  fail  to  find  tbat  the  findings  made 
by  the  court  are  not  supported  by  a  preponder- 
ance of  the  evidence.  The  decree  must  be 
affirmed,  and  it  la  lo  ordered;  neither  party 
to  recover  costa. 


WARD  T.  McCONNELI/.  (Supreme  Court 
of  Washington.  Dec.  5,  1901).  Appeal  from 
superior  court,  Kittitas  county;  Frank  H.  Rod- 
kin,  Judge.  Action  by  Patrick  Ward  against 
Jamee  McConuell.  From  a  judgment  in  favor 
of  plaintiff,  defendant  appeals.  Affirmed.  M. 
Oilfiam  and  0.  R.  Hovey,  for  appellant. 
Graves  &  Englehart.  for  respondent. 

PER  CURIAM.  With  tlie  view  we  take  of 
the  merits  of  this  case,  it  is  not  necessary  to 
discQss  the  technical  attack  upon  tbe  appeal 
made  by  the  respondent  There  ia  ample  test!* 
mony  to  sustaiu  the  verdict  of  the  jury,  and  the 
court  could  not  have  granted  the  nonsuit  ask- 
ed for  at  the  close  of  plaintiff's  case  without 
committing  grave  error.  The  instructions  ssk- 
ed  for  by  the  defendant  either  did  not  state 
the  law  applicable  to  the  facts  In  tbe  case  or 
bad  already  in  SQliatance  been  given  by  the 
court.  The  case  is  aubstantlally  a  contention 
over  the  facts  proven.  The  jury  having  been 
properly  Instructed,  and  having  found  tbe  is- 
sues against  the  .appellaot,  and  tbe  testimony 
suBtaining  such  findings,  the  Judgment  la  af- 
firmed. 


■  Osbsarlng  denied  April  4,  IML 


End  or  Casbs  u  Tol.  67. 
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